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ADVERTISEMENT 


This  Edition  of  The  Law-Dictionary  was  originally  undertaken  by  the 
late  Mr.  Dodd,  who  had  made  considerable  progress  in  the  printing  of  the 
first  volume,  when  he  was  compelled  through  ill  health  to  abandon  the 
task,  and  the  completion  of  it  was  committed  to  the  present  Editor,  whose 
responsibility  begins  with  the  title  Deposition. 

Although  the  latter  was  aware,  previous  to  commencing  his  labours,  that 
they  would  be  of  some  duration,  yet  the  time  and  attention  requisite  to 
prepare  the  work  for  the  press  have  greatly  exceeded  his  anticipations. 

Owing  to  the  extensive  changes  that  have  been  effected  during  the  fifteen 
years  which  have  elapsed  since  the  last  Edition,  in  almost  every  branch  of  the 
Law,  both  civil  and  criminal,  and  to  the  alterations  made  in  the  practice  of  the 
Courts  of  Law  and  Equity,  there  is  hardly  a  title  of  any  importance  that  has 
not  called  for  a  thorough  revision,  and  generally  very  considerable  additions; 
while,  besides  the  supply  of  new  matter,  the  present  Editor  has  in  numerous 
instances  considered  it  advisable  to  recast  and  arrange  the  old,  so  as  to  give 
to  it  a  more  systematic  and  connected  form. 

Many  new  heads  of  Law  also  have  been  introduced*  with  a  view  to  increase 
the  utility  of  the  publication,  as  a  work  of  general  reference. 

a  2 


iv 


ADVERTISEMENT. 


It  may  perhaps  be  thought,  he  might  have  expunged  more  of  the  old 
Law,  where  it  has  been  reduced  to  a  dead  letter  by  recent  enactments ;  but 
in  the  cases  in  which  it  is  left,  it  has  been  retained  in  a  condensed  shape,  in 
order  to  afford  to  the  reader— what  it  is  one  of  the  objects  of  this  Dictionary 
to  comprise — a  historical  summary  of  the  rise  and  progress  of  our  legal  forms 
and  institutions. 

In  consequence  of  the  length  of  time  which  the  undertaking  has  occupied, 
several  titles  in  the  first  volume  have  been  altered  by  acts  subsequently  passed. 
These  are,  however,  for  the  most  part,  noticed  in  the  Appendix  to  that  volume, 
and  it  is  therefore  hoped  that  the  work  will  be  found  to  embody  the  material 
provisions  of  the  Statutes  enacted  in  the  last  Session  of  Parliament,  as  well  as 
an  accurate  Digest  of  the  Law  generally  down  to  the  end  of  the  past  year, 
and  with  respect  to  the  greater  portion  of  the  second  volume,  nearly  down  to 
the  present  moment. 

In  conclusion,  the  Editor  trusts  that  this  Edition  will  support  the  high 
character  which  has  hitherto  been  maintained  by  The  Law-Dictionary,  and 
that  it  will  prove  useful  to  the  profession  at  large,  but  particularly  to  such 
members  of  it  as  are  not  possessed  of  extensive  libraries,  since  it  contains  more 
general  information,  and  embraces  a  wider  range  of  subjects,  than  are  to  be 
met  with  in  any  other  legal  publication. 

June  12th,  1835. 

12,  King's  Bench  Walk, 
Temple. 


ERRATA. 


Bail,  II.— For  the  ft  1  Ed.  4.  c.  V  read  "  3  Ed.  1.  c.  15." 

Carrier,  III.  1. — For  "  ZJwft.      P.  70,"  read  <f  74." 

Disseisin.— 21st  line  from  the  end  of  the  title,  for  "  the"  read  "At*." 

5th  line  from  ditto,  for  "  $.  26"  read  "  $.  36" 
Dissenters.— For  "  9  Geo.  4.  c.  27  "  read  "  c.  17." 
Dum  non  Fuit  Compos  Mentis.— For  "  Ut  June"  read  "  1st  December" 
Dwelling-house. — To  "2&  3  JVm.4"  add  "  c.  62." 
Escape,  (A)  I.  3,— 30th  line  from  the  top,  for  "escape"  read  "escaping" 
Evidence. — 23d  line  from  the  end  of  the  title,  for  "  or"  read  "of."  t 
Extinguishment.— 19th  line  from  the  commencement,  for  "  extinguisment"  read  "extinguishment. 
Fine  eok  Offences. — Last  word  of  the  title,  for  "Escheat"  read  "  Estreat" 
Fence.  — 17th  line  from  the  end  of  the  title,  for  "  pail"  read  "pah" 
Fish  Pond.— To  "  7  &  8  Geo.  4."  add  "  c.  30," 

Game.— Last  line  but  one  of  the  title,  for  "  in  addition"  read  "  in  addition  to" 

Inn,  III. — 20th  line  from  the  end,  for  "newly"  read  "merely"  ,  ?J 

19th  line  from  ditto,  for  "  not  bound  to  them"  read  "  not  bound  to  receive  them. 
Joint  Stock  Company. ^-Last  line  but  two  of  the  title,  for  "  incorporated"  read  "  unincorporated. 
Marriage.— For  the  "  3  &  4  Wm.  4.  <\  112/'  read  "  c.  102." 

Newspapers. — Instead  of*  500/."  read  "  100/."  as  the  penalty  imposed  by  the  38  Geo.  3.  c.  /8, 
Not  Guilty  in  Civil  Actions. — For  "  indictment"  read  'inducement" 
Police.— For  the  "  3  &  4  Wm.  4.  c.  49,"  read  "  c,  19" 

Rape. —  12th  line  from  the  bottom  of  the  first  page  of  the  title,  for  "  has"  read  "  had: 

Kkai.  Estate. — 3d  line  from  the  end,  for  u  real"  read  4t  legal." 

Stamp  Duties, — Last  line  but  one,  for  "  board"  read  "  boards." 

Tail,  IV.— 9th  line  from  the  bottom  of  the  2d  page,  for  "  vcrUf  read  "  entry  " 

Usury, — Third  paragraph,  6th  line,  for  "  on  dum  tamen"  read  "  or  duin  tamen." 
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ABA 

AB,  from  the  word  abbot,  in  the  beginning  of  the  name  of 
any  place,  shows  that  probably  it  once  belonged  to  some 
abbeif  ;  or  that  an  abbey  was  founded  there.  Blount. 

ABACOT.  A  cap  of  state  wrought  up  in  the  form  of  two 
crowns;  worn  by  our  ancient  British  kings.  Chron.  Angl. 
14 63.    Spehn.  Gloss, 

ABACTORS,  abaciores,  ab  abigendo7\  Stealers  and  drivers 
away  of  cattle  by  herds,  or  in  great  numbers.  CoweL 

ABACUS.  Arithmetic :  from  the  abacus,  or  table  strewed 
with  dust,  on  which  the  ancients  made  their  characters  and 
figures.    Corvel :  Du  Frcsne.  Hence 

ABACISTA.  An  arithmetician.  CoweL 
ABA LL ABA.  Appleby,  in  Westmoreland. 
ABANDUM,  abandonum.~]  Any  thing  sequestered,  pro- 
scribed, or  abandoned.  Abandon,  i.  e.  in  bannum  res  ndssa; 
a  thing  banned  or  denounced  as  forfeited  and  lost;  from 
whence ^  to  abandon,  desert,  or  forsake  as  lost  and  gone.  See 
title  Insurance. 

ABARNARE,  from  Sax,  Abrian.^  To  discover  and  dis- 
close to  a  magistrate  any  secret  crime.    Leg.  Canuti,  c.  104. 

AB  AT  AMENTUM.  An  entry  by  interposition.  1  Inst* 
277.    See  the  succeeding  articles. 

TO  ABATE,  from  the  Fr.  Abatlrt^  To  prostrate,  break 
down,  or  destroy ;  and  in  law  to  abate  a  castle  or  fort,  is  to 
beat  it  down.  Old  Nat.  Br.  45  :  SlaL  West  L  c.  17.  Abattre 
maison,  to  ruin  or  cast  down  a  house,  and  level  it  with  the 
ground  ;  so  (0  abate  a  nuisance  is  to  destroy,  remove,  or  put 
an  end  to  it.    See  title  Nuisance. 

To  abate  a  writ,  is  to  defeat  or  overthrow  it,  by  showing 
some  error  or  exception.  Brit.  c.  48.  In  the  statute  de  con- 
junctim  feoffatis,  it  is  said  the  writ  shall  be  abated ;  i,  e.  dis- 
abled and  overthrown.  Stat.  34  E.  1 .  st.  1 .  So  it  is  said  an 
appeal  shall  abate,  and  he  defeated  by  reason  of  covin  or  deceit, 
Staundf.  P.  C.  14S. — And  the  justices  shall  cause  the  said 
writ  to  be  abated  and  quashed.    Stat.  11  H.  (i.  c.  2. 

The  word  abate  is  also  used  in  contradistinction  to  disseise; 
for  as  he  that  puts  a  person  seized  of  the  freehold  out  of  pos- 
session of  his  house,  laud,  &c.  is  said  to  disseise ;  so  he  that 
steps  in  between  the  former  possessor  and  his  heir,  or  devisee, 
is  said  to  abate;  he  is  called  an  abator,  and  this  act  of  inter- 
position is  termed  an  abatement.  3  Biac.  Comm.  16*8: 
1  Inst  277:  a  Kiich.  173;  Old  Nat.  Br.Ql.  115.  See  titles 
Disseis  i  n  ;  In  t  rusion . 

ABATEMENT,    For  its  least  usual  meanings  see  the  two 
preceding  articles, 
/        In  its  present  most  general  signification  it  relates  to  writs  or 
plaints ;  and  means,  the  quashing  or  destroying  the  plaintiffs 
writ  or  plaint. 
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A  Plea  in  Abatement,  is  a  plea  put  in  by  the  defendant,  in 
which  he  shows  cause  to  the  court  why  he  should  not  be  im- 
pleaded or  sued ;  or  if  impleaded,  not  in  the  manner  and  form 
he  then  is ;  therefore  praying  that  the  writ  or  plaint  may 
abate;  that  is,  that  the  suit  of  the  plaintiff  mav  for  that  time 
cease.  1  Inst.  134,  b.  277:  F.  N.  B.  115:  Gilb.  H,  C,  P. 
186:  Terms  de  Lei/,  1  :  Chitty  on  Pleading,  vol.  1. 

As  to  abatement  in  Chancery,  see  this  Dictionary,  title 
Revivor. 

On  this  subject  shall  be  considered, 

I.  The  various  Pleas  in  Abatement,  at  Law. 

1.  To  the  Jurisdiction  of  the  Court. 

2.  To  the  Person  of  the  Plaintiff. 

a.  Outlawry. 

b.  Excommunication. 

c.  Alienage. 

d.  Attaint ;  and  other  Pleas  in  Abatement. 
S.  To  the  Person  of  the  Defendant. 

a.  Privilege. 
6.  Misnomer. 

e.  Addition, 

4.  To  the  Writ  and  Action, 

5.  To  t he  Count  or  Declaration, 

G.  On  Account  of ;  a.  The  Demise  of  the  King. 

b.  The  Marriage  1    f  ,  Partle<i 

c.  The  Death     J  01  the  rarties' 

II.  The  Time  and  Manner  of  pleading  in  Abatement;  and 

herein  of  pleading  in  Bar  or  Abatement. 

III.  The  Judgment  in  Abatement* 

I.  1,  The  courts  of  Westminster  have  a  superintendency 
over  all  other  courts,  and  may,  if  they  exceed  their  jurisdiction, 
restrain  them  by  prohibition  ;  or,  if  their  proceedings  are  erro- 
neousj  may  rectify  them  by  writs  of  error  and  false  judgment. 
Nothing  shall  be  intended  within  the  jurisdiction  of  an  inferior 
court  but  what  is  expressly  alleged ;  so  that  where  an  action 
on  promise  is  brought  in  such  inferior  court,  not  only  the  pro- 
mise, but  the  consideration  of  it  (L  e.  the  whole  cause  of  action), 
must  be  alleged  to  arise  within  that  jurisdiction ;  Bac.  Ab, 
Pleas  (E.I.):  1  Will.  Saund.  74.  n.  1 ;  such  inferior  courts  being 
confined  in  their  original  creation,  to  causes  arising  within  the 
express  limits  of  their  jurisdiction ;  and  therefore  if  a  debtor 
who  has  contracted  a  debt  out  of  such  limited  jurisdiction 
comes  within  it,  yet  he  cannot  be  sued  there  for  such  a  debt. 
(Ibid.) 

There  are  no  picas  to  the  jurisdiction  of  the  courts  at  West- 
minster in  transitory  actions,  unless  the  plaintiff  by  his  decla- 
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ration  shows,  that  the  cause  of  action  accrued  within  a  county 
palatine,  or  it  be  between  the  scholars  of  Oxford  or  Cam- 
bridge, 4  Inst.  213:  1  Sid*  103:  Bac,  Ab.  Courts  (D.  3)  : 
Fin,  Ab.  linker  si  l  if.  (K.) 

There  is  a  difference  between  a  franchise  to  demand  conu- 
sance, and  a  franchise  ubl  breve  domi?ii  regis  non  currit.  For 
in  the  first  case  the  tenant  or  defendant  shall  not  plead  it,  but 
the  lord  of  the  franchise  must,  demand  conusance;  but  in  the 
other  case  the  defendant  must  plead  it  to  the  writ.  4  Inst. 
22%.    See  titles  Franchise,  Conusance,  County  Palatine. 

Where  a  franchise,  either  by  letters  patent  or  prescription, 
hatha  privilege  of  holding  pleas  within  their  jurisdiction,  if 
the  courts  at  Westminster  entrench  on  their  privileges,  they 
must  demand  conusance ;  that  is,  desire  that  the  cause  may  be 
determined  before  them ;  for  the  defendant  cannot  plead  it  to 
the  jurisdiction.  And  the  reason  is,  because  when  a  defendant 
is  arrested  by  the  king's  writ,  within  a  jurisdiction  where  the 
king's  writ  doth  not  run,  he  is  not  legally  convened,  and 
therefore  he  may  plead  it  to  the  jurisdiction  ;  but  the  creating 
a  new  franchise  does  not  hinder  the  king's  writ  from  running 
there  as  before,  but  only  grants  jurisdiction  to  the  lord  of  the 
liberty.    Bac.  Ah.  tit.  Courts.  (D.  3.) 

If  the  court  has  not  a  general  jurisdiction  of  the  subject,  the 
defendant  mvsl  plead  to  the  jurisdiction,  for  he  cannot  tuke 
advantage  of  it  on  the  general  issue.  And  in  every  plea  to 
the  jurisdiction  another  jurisdiction  must  be  stated.  Cotvp. 
172  :  Bex  v.  Johnson,  ii  Fast,  5  S3. 

The  pleas  to  the  jurisdiction  are  either  that  the  cause  of 
action,  or  the  person  of  the  party,  is  not  the  object  of  the 
jurisdiction  of  the  court;  of  the  first  sorts  are  pleas  that  the 
land  is  held  in  ancient  demesne,  or  that  the  cause  of  action 
arose  in  the  County  Palatine,  or  within  the  Cinque  Ports,  or 
other  inferior  courts,  having  peculiar  local  jurisdiction;  that  | 
the  Bishop  of  Ely  has  not  a  Palatine  jurisdiction.    See  3  East, 
128.    Of  the  latter  sort  is  the  plea  of  Privilege;  but  which  is  ! 
generally  considered  rather  as  a  plea  to  the  person  of  the  dc-  i 
fendant.    See  this  Dictionary  under  those  titles;  and  post, 
Division  3.  a*  of  the  present  head. 

2.  a.  Outlawry  may  be  pleaded  in  abatement,  because  the 
plaintiff*  having  refused  to  appear  to  the  process  of  the  law, 
thereby  loses  its  protection  ;  but  this  is  only  a  disability  till  the 
outlawry  is  reversed,  or  till  he  has  obtained  a  charter  of  par- 
don. 1*  Inst.  128:  Lit.  §  197:  By.  23,  222:  Ass.4-9:  Br. 
Non  ability,  25. 

This  disability  is  only  pleadable  when  the  plaintiff  sues  in 
his  own  right ;  for  if  he  sues  in  aater  droll,  as  executor  or  ad- 
ministrator, or  as  mayor  with  his  commonalty,  outlawry  shall 
not  disable  him ;  because  the  perron  or  body  whom  he  repre- 
sents has  the  privilege  of  the  law.  When  the  plaintiff'  brings 
a  writ  of  error  to  reverse  an  ooiuWry,  the  outlawry  in  that 
suit,  or  in  any  other,  shall  nor  disable  him.  The  outlawry 
itself  must  not  be  an  objection,  for  that  would  be  except  io 
ejusdem  rei  cujus  -petit ur  dissolulio ;  and  if  a  man  were  out- 
lawed at  several  men's  suits,  and  one  should  be  a  bar  to 
another,  he  could  never  reverse  any  of  them.  ]  InsL  128  : 
Doct.  Plac.  3i)6,  7  :  Bac,  Ab,  Outlawry.  (D.) 

When  outlawry  is  pleaded  in  abatement,  the  plaintiff  shall 
not  reply  that  the  outlawry  is  erroneous,  for  it  is  good  till  re- 
versed.   1  Lutw.  36. 

As  to  the  time  and  manner  of  pleading  outlawry,  see  post, 
under  Division  II.  of  this  title  Abatement. 

Outlawry  in  a  county  palatine  cannot  be  pleaded  in  any  of 
the  courts  of  Westminster,  for  the  plaintiff'  is  only  ousted  of 
his  law  within  that  jurisdiction.  GUb.  Hist,  C.  P.  200  :  Filz. 
Coron.  233,  It  has  been  suggested,  but  surely  without  rea- 
son, that  outlawry  in  the  county  palatine  of  Lancaster  may 
be  pleaded  in  the  courts  of  Westminster ;  because  that  county 
wras  erected  by  act  of  parliament  in  the  time  of  E.  3 ;  whereas 
those  of  Chester  and  Durham  are  by  prescription.  12  E*  4. 
16':  DocLPlac.  396:  Bac.  Ab.  Outlawry.  (D.) 

I).  A  person  excommunicated  is  disabled  to  do  any  judicial 


act;  as  to  prosecute  any  action  at  law  ( though  he  may  be 
sued)  ;  be  a  witness,  &c. :  but  see  now  53  G.  3,  c.  127-  §  3* 
Excommunication  is  a  good  plea  even  to  an  executor  or  ad- 
ministrator, though  they  sue  in  outer  droit ;  for  an  excommu- 
nicated person  is  excluded  from  the  body  of  the  church,  and  is 
incapable  to  lay  out  the  goods  of  the  deceased  to  pious  uses ; 
also  it  is  one  of  the  effects  of  excommunication,  that  he  cannot 
be  a  prosecutor  or  attorney  for  any  other  person,  and  there- 
fore cannot  represent  the  deceased.  I  Inst,  134:  43  E.  3. 
13:  Thel.  11. 

But  in  an  action  brought  by  officers  with  their  corporation, 
the  defendant  shall  not  plead  excommunication  in  the  officers; 
because  a  corporation  cannot  he  a  xcommunicated  as  such;  and 
they  sue  and  answer  by  attorney.  Thel.  11:  30  E,  3.4: 
1  Inst,  134:  4  Inst.  340. 

Excommunication  is  no  plea  in  a  qui  lam  action,  the  statute 
giving  the  informer  ability  to  sue.    12  Co,  61. 

When  excommunication  is  pleaded  in  the  plaintiff,  lie  shall 
not  reply  that  he  has  appealed  from  the  sentence ;  for  it  is  in 
force  until  repealed,  and  whilst  it  is  in  force  lie  cannot  appear 
in  any  of  the  courts  of  justice  ;  but  he  may  reply  that  he  is 
absolved,  for  then  his  disability  is  taken  away.  Bro.  Excom. 
3  :  3  Butst.  72  :  20  H.  6\  25 :  Boll.  226, 

When  prohibition  is  brought  against  a  bishop,  and  he  pleads 
excommunication  against  the  plaintiff",  and  in  the  excommuni- 
cation there  is  no  cause  thereof  shown,  this  is  not  a  good  plea ; 
for  in  such  case  it  will  be  intended,  that  the  excommunication 
was  for  endeavouring  to  hinder  the  bishop's  proceeding,  by  ap- 
plication to  the  temporal  court ;  and  if  such  excommunication 
were  allowed,  it  would  destroy  all  prohibitions.  Thel.  10,  1  1  : 
2$  E.  3.27  :  8  Co.  6S.  But  the  law  is  now  altered  as  to 
excommunication  by  53  G.  3.  c.  127*  §  2,  3 ;  by  which  it 
is  provided  that  persons  excommunicated  shall  in  no  case  incur 
any  civil  penalty  or  disability  what  sue  ver. 

c\  Alienage  is  a  plea  in  abatement,  now  discouraged,  and 
but  seldom  used ;  the  following,  however,  appears  to  be  still  law 
on  the  subject  : 

It  may  be  pleaded  in  abatement,  in  an  action  real,  personal, 
or  mixed,  that  the  demandant  or  plaintiff1  is  an  alien,  if  he  be 
an  alien  enemy ;  and  in  an  action  real  or  mixed,  that  he  is  an 
alien,  though  he  be  in  amity.  But  in  an  action  personal,  it  is 
no  plea  that  he  is  an  alien  if  he  be  in  amitv.  1  Inst.  129.  6, ; 
Asl.Ent,  11:  9  E.  4.  J:  Yelv,  198:  1  Bulst.  154:  Bro,  tit. 
Denizen  :  Bac.  Ab.  Aliens.  (D.) 

Where  the  defendant  pleads  that  the  plaintiff  is  an  alien,  in 
abatement  of  the  writ,  it  is  triable  where  the  writ  is  brought, 
and  the  replication  must  conclude  to  the  country/  but  other- 
wise, it  is  said,  where  it  is  pleaded  in  bar  that  the  plaintiff"  is 
an  alien,  the  replication  must  conclude  with  an  averment. 
Salic.  2  :  West.  5  :  Amb.  394. 

Where  the  defendant  pleaded  that  the  plaintiff  was  an  alien, 
born  at  Rouen  in  the  kingdom  of  France,  within  the  ligeance 
of  the  king  of  France ;  the  plaintiff  replied  that  he  was  an 
alien  friend,  born  at  Hamburgh,  within  the  ligeance  of  the 
emperor,  and  traversed  that  he  was  born  at  Rouen ;  Holt  in- 
dined  that  it  was  an  ill  traverse,  and  offered  an  ill  issue. 
Comb.  212.    See  title  Aliens. 

d.  Attaint,  $c.  It  may  be  pleaded  in  abatement,  that  the 
plaintiff  is  attainted  of  treason  or  felony  j  or  attainted  in  a 
prczmunirc;  or  that  he  hath  abjured  the  realm.  1  In  t.  [28. 
a.  129.  b,  130.  a.:  Not/.  1  :  Sho.  155:  and  Bac.  Ab.  Praemu- 
nire: 2  Bam.  <$■  A.  258. 

Popish  Recusancy,  can  no  longer  be  considered  as  pleadable 
since  the  stat.  31  G.  3-  c.  32;  and  see  10  G.  4.  c.  7.  for 
the  relief  of  the  Roman  Catholics.   See  tit.  Papist. 

Coverture;  It  is  also  pleadable  in  abatement  to  the  person 
of  the  plaintiff  that  she  is  a  feme  covert  ;  1  Inst*  132.  b, ;  and 
that  she  is  the  wife  of  the  defendant.  1  Bro.  Enl,  63,  *  And 
by  the  defendant  that  she  is  herself  b  jeme  covert.  Lutw.  23: 
Barnes,  334.    See  tit.  Baron  and  Feme,  and  post,  6.  h. 

Joint  Actions ;  Of  pleas  in  abatement  for  want  of  proper 
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parties.  See  Com.  Dig.  tit  Abatement  (E.  $.)  (F.  4.):  Bac. 
Ab.  Abate menU  (K,) 

If  the  cause  of  action  aiise  ex  contractu,  the  plain  lift'  must 
sue  all  the  contracting  parties ;  but  if  ex  delicto,  he  may  sue  all 
or  any  one.  And  the  same  rule  applies  where  a  tort  is  com- 
mitted by  a  servant.  See  5  Term.  Hep.  65  :  7  Term,  Hep. 
279'  2  New.  Rep.  365:  and  til.  Ac' ion.  Joint-tenants. 

But  in  an  action  ex  contractu,  the  omission  to  join  one  co- 
contractor  as  defendant  is  no  objection,  unless  pleaded  in 
abatement-  Bac.  Ah.  Abatement.  (K.)  If  the  action  be  in  sub- 
stance ex  (jva-si  contractu,  though  its  form  be  tort,  the  defendant 
may  plead  nonjoinder  in  abatement.  6  Term.  Hep.  369: 
2  New.  Hep.  365:  12  East,  452:  Bac.  Ah.  Abatement.  (K.) 

The  defendant  cannot  plead  the  nonjoinder  of  a  secret 
partner  in  abatement.     1  Bam.     Adah  100. 

A  defendant  may  plead  in  abatement  to  the  person  of  the 
plaintiff,  that  there  never  was  any  such  person  in  rent  in  no  turd. 
Sec  Com.  Dig.  tit.  Abatement.  (E.  16.) 

An  action  does  not  abate  by  the  plaintiff's  becoming  a  bank- 
rupt ;  and  where  he  became  so  between  interlocutory  and  final 
judgment,  and  sued  out  execution  in  his  own  name,  the  Court 
of  King's  Bench  refused  to  set  aside  the  proceeding*  3  Term. 
Hep.  1- : J 7  :  but  see  Tidd's  Prac.  934.  (gtb  ed.)  :  and  as  to 
suits  not  abating  by  the  death  or  removal  of  assignees  of  a 
bankiupt,  see  6  G*  4.  c,  16.  §  Gj:  Deacon's  B.  L.:  or  of  an 
insolvent  debtor,  see  7  G.  4.  c.  57.  §  26. 

3.  a.  The  officers  of  each  court  enjoy  the  privilege  of  being 
sued  only  in  those  courts  to  which  they  respectively  belong  ; 
because  of  the  duty  they  are  under  of  attending  those  courts, 
and  lest  their  clients'  causes  should  sufler  if  they  were  drawn 
to  answer  to  actions  in  other  courts.  2  Mod.  297 :  Vatigh, 
155  :  2  H.  7.  2  :  2  Ro.  Ab.  272:  1  Luhv.  44,  639.  So  a 
baron  of  the  Cinque  Ports  is  to  be  impleaded  within  that  juris- 
diction. See  Com.  Dig.  tit.  Abatement  (D.  3.)  :  and  this  Diet, 
tit.  C  inept  e  Port*. 

But  this  is  to  be  understood  when  the  plaintiff  can  have  the 
same  remedy  against  the  officer  in  his  own  court,  as  in  that 
where  he  sues  him ;  for  if  money  be  attached  in  an  attorney's 
hands  by  fortign  attachment  in  the  Sheriff's  Court  in  London, 
the  attorney  shall  not  have  his  privilege ;  because  in  this  case 
the  plaintiff  would  be  remediless     1  Sound.  f>7,  8. 

So  if  a  writ  of  entry,  or  other  real  action,  be  brought 
against  an  attorney  of  the  King's  Bench,  he  cannot  plead  his 
privilege  ;  for  the  King's  Bench  hath  not  cognizance  of  real 
actions,    1  Sound.  (>7- 

So  if  an  attorney  of  the  Common  Pleas  be  sued  in  a  criminal 
appeal,  he  shall  not  have  his  privilege  ;  for  his  own  court  hath 
not  cognizance  of  this  action.  38  H.  6.  2Q.  b. :  9  E.  4,  35  : 
Cro.  Car.  585:  1  Leon.  J  89:  2  Leon.  156. 

This  privilege,  which  the  courts  indulge  their  officers  wTith^ 
is  restrained  to  such  suits  only  as  they  bring  in  their  own 
right ;  for  if  they  sue  or  are  sued  as  executors  or  administra- 
tors, they  then  represent  common  persons,  and  are  entitled  to 
no  privilege.  Hob.  177.  But  an  attorney  sued  for  an  act 
done  as  a  magistrate;  is  entitled  to  be  sued  by  bill.  3  Tavnt. 
166. 

So  if  an  officer  of  one  court  sue  an  officer  of  another  court, 
the  defendant  shall  not  plead  his  privilege;  for  the  attendance 
of  the  plaintiff  is  as  necessary  in  his  court  as  that  of  the  de- 
fendant in  his ;  and  therefore  the  cause  is  legally  attached  in 
the  court  where  the  plaintiff  is  an  officer.  2  Mod.  298:  2  Lev. 
129:  2  Jfo.  At).  275.  pi  4:  Moor.  556. 

So  if  a  privileged  person  brings  a  joint  action,  or  if  an  action 
be  brought  against  him  and  others,  he  shall  not  have  his  privi- 
lege; but  if  the  action  can  he  severed  without  doing  any  injurv, 
the  officer  shall  have  his  privilege.  Dy.  377  :  Godh.  10  :  2  Ho. 
Ab.  275:  2  Lev.  129:  1  Vent.  2Q8,  9.  An  attorney  sued 
jointly  with  his  wife,  for  her  debt,  dum  sola,  loses  his  privi- 
lege ;  1  Taunt.  245  ;  but  not  if  sued  jointly  with  a  person 
having  privilege  of  parliament,    4  Maide  §  S.  585. 

An  officer  shall  not  have  his  privilege  against  the  king. 


Pro.  Supersede  1  :  2  Ho.  Ab.  17 i.  But  in  a  rpri  tarn  action, 
at  the  suit  of  an  informer,  he  shall  have  his  privilege.  Lil. 
Reg.  7  :  8  Lev.  398  :  Lut7i\  1 93. 

If  a  person  who  bath  the  privilege  of  being  sued  in  another 
court,  be  in  actual  custody  of  the  marshal  of  King's  Bench,  he 
cannot  plead  his  privilege ;  but  otherwise  where  he  is  bailed, 
and  so  only  legally  supposed  in  custody.  1  Salk  :  1  Comb.  390  : 
4  Bam.  $  AShS.' 

The  Court  of  King's  Bench  will  take  notice  of  the  privilege 
of  their  own  officers;  as  where  a  Jilazer  of  the  Kings  Bench 
was  arrested  by  writ,  he  was  discharged  on  common  bail ; 
being  an  immediate  officer  of  the  court,  where  his  attendance 
was  absolutely  necessary.  Salk.  544.  But  where  an  attorney 
of  the  Common  Pleas  was  sued  by  bill  in  the  Court  of  King's 
Bench,  on  motion  for  his  being  discharged,  the  court  denied  it, 
and  put  him  to  plead  his  privilege.  1  Mod.  Ent.  26.  See 
1  JVih.  SOf):  2  Black.  Hep.  1085. 

After  a  general  imparlance  an  officer  cannot  plead  his  pri- 
vilege, because  by  imparling  he  affirms  the  jurisdiction  of  the 
court,  but  after  a  special  imparlance  he  may  plead  his  privi- 
lege. Bro.  Priv.  25  :  22  H.  6.  6.  22.  71  :  1  Ho.  Rep.  294: 
1  Sid,  29:  2  Ho.  Ab.273.  9:  Hardr.  365:  1  LuLw.  46: 
1  Salk.  1.  And  now  the  common  practice  is  to  use  a  special 
imparlance.  See  farther  this  Diet.  tit.  Privilege.  Bac.  Ab. 
Privilege.  (D.)  Indeed  no  plea  in  abatement  is  good  after  a 
general  imparlance,    4  Term.  Hep.  227. 

6.  Misnomer,  is  the  using  one  name  for  another,  the  mis- 
naming either  of  the  parties.  This  may  be  pleaded  in  abate- 
ment by  the  defendant,  whether  the  misnomer  is  in  his  own 
name,  or  in  that  of  the  plaintiff and  this  in  christian  or  sur- 
name, name  of  dignity,  name  of  office  or  addition.  See  post, 
and  Com.  Dig.  tit.  Abatement  (E.  18.)  (F.  17.)  :  Bac.  Ab. 
Abatement  (D.)  :  Tidd's  Prac.  448.  (9th  ed.) 

A  misnomer  may  be  pleaded  in  abatement  where  the  plaintiff 
misnames  himself,    1  Bos.     PulL  44. 

But  though  a  defendant  may  by  pleading  in  abatement  take 
advantage  of  a  misnomer,  yet  in  such  plea  he  must  set  forth  his 
right  name  (surname  as  well  as  christian  name),  so  as  to  give 
the  plaintiff  a  better  writ  ;  Finch,  363  :  Q  H.  5.  \  ;  which  is 
the  intent  of  all  pleas  in  abatement.  4  Term.  Hep.  227 : 
8  Term.  Hep.  515:  Bac.  Ab.  Abatement.  (D.) 

Where  a  defendant  comes  in  gratis,  or  pleads  by  the  name 
alleged  by  the  plaintiff,  he  is  estopped  to  allege  any  thing 
against  it.  Sty.  440.  Where  one  is  misnamed  in  a  bond,  the 
writ  should  be  in  the  right  name,  and  the  count  show  that  de- 
fendant by  such  a  name  made  the  bond.  To  a  plea  of  mis- 
nomer the  plaintiff  may  reply,  that  defendant  was  known  by 
the  name  in  the  writ.    1  Salk.  6,  7- 

One  defendant  cannot  plead  misnomer  of  his  companion,  for 
the  other  defendant  may  admit  himself  to  be  the  person  in  the 
writ,  1  Lutw.  St),  The  defendant,  though  his  name  he  mis- 
taken, is  not  obliged  to  take  advantage  of  it ;  and  therefore  if 
he  be  impleaded  by  a  wrong  name,  and  afterwards  impleaded 
by  his  right  name,  he  may  plead  in  bar  the  former  judgment, 
and  aver  that  he  is  the  same  person,    Gilb.  H.  C.  P.  2  18. 

Where  an  indictment  for  a  capital  crime  is  abated  for  mis- 
nomer of  the  defendant,  the  court  will  not  dismiss  him,  but 
cause  him  to  be  indicted  de  novo  by  his  true  name.  2  Hawk. 
P.  C.  523  :  7  G.  4.  c.  6'4.  §  19,  See  farther  this  Diet.  tit. 
Misnomer. 

c.  Addition,  is  a  title  given  to  a  man  besides  his  christian 
and  surname,  setting  forth  his  estate,  degree,  trade,  &c.  Of 
estate,  as  yeoman,  gentleman,  esquire,  &c.  Of  degree,  as 
knight,  earl,  marquis,  duke,  &c.  Of  trade,  as  merchant, 
clothier,  carpenter,  &c.  There  are  likewise  additions  of  place 
of  residence,  as  London,  York,  Bristol,  &c.  If  one  be  both  a 
duke  and  earl,  &c.  he  shall  have  the  addition  of  the  most 
worthy  (i.  e.  superior)  dignity.  2  Inst.  669.  But  the  title  of 
duke,  marquis,  earl,  &c.  are  not  properly  additions,  but  names 
of  dignity.  Terms  de  Ley,  20.  The  title  of  knight  or  baronet 
is  part  of  the  party's  name  (as  is  also  clarencieux,  or  king  at 
b  2 
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arms,  &c.)  and  ought  to  be  exactly  used;  but  the  titles  of 
esquire,  gentleman,  yeoman,  &c.  being  no  part  of  the  names, 
are  merely  additions.  1  Lit.  34.  An  earl  of  Ireland  is  not  an 
addition  of  honour  here  in  England,  but  such  person  must  be 
called  by  his  christian  and  surname  with  the  addition  of 
esquire  only  ;  so  sons  of  English  noblemen,  though  they  have 
titles  given  them  by  courtesy  in  respect  of  their  families,  if  they 
are  sued,  must  be  named  by  their  christian  and  surnames,  with 
the  addition  of  esquire;  as,  A.  B.  Esq.  commonly  called  Lord  A. 
1  Znst.  16.  b.:  2  Just.  596,  666. 

By  the  common  law,  if  a  man  that  had  no  name  of  dignity 
was  named  by  his  christian  and  surname  in  all  writs  it  was 
sufficient.  If  he  had  an  inferior  name  of  dignity,  as  knight, 
Sec.  he  ought  to  be  named  by  his  christian  and  surname,  with 
the  name  of  dignity ;  but  a  duke,  &e.  might  be  sued  by  his 
christian  name  only,  and  name  of  dignity,  winch  stands  for 
his  surname.  2  Inst.  665,  6.  By  stat.  1  H~  5.  c.  5.  it  is 
enacted  that  in  suits  or  actions  where  process  of  outlawry  lies 
(see  1  Salk.  5.),  additions  are  to  he  made  to  the  name  of  the 
defendant  to  show  his  estate,  mystery,  and  place  of  dwelling ; 
and  that  writs  not  having  such  additions  shall  be  abated,  if  the 
defendant  take  exception  thereto,  hut  not  by  the  court  ex 
officio*  See  Cro.  Jac.  GlO:  1  Ro.  Rep-  180.  If  a  city  be  a 
county  of  itself,  wherein  arc  several  parishes,  addition  thereof', 
as  of  London,  is  sufficient*  But  addition  of  a  parish  not  in  a 
city  must  mention  the  county,  or  it  will  not  be  good.  1  Da  n  v. 
237* 

The  name  of  earl3  if  omitted,  abates  the  writ,  Dav.  Rep.  60; 
a.;  and  it  shall  not  he  amended.  Hob.  129  -  1  Vent.  154. 
But  if  a  person  is  created  an  earl  pending  the  action,  bill,  or 
suit,  it  shall  not  abate.  See  stat.  1  E.  6.  c.  7-  §  8*  But  there 
must  be  an  entry  on  the  roll  stating  that  after  the  last  conti- 
nuance, ss.  on  such  a  day  and  year,  the  king,  by  his  letters 
patent,  created,  &c.  setting  them  forth  with  a  prqfcrl  in  curia, 
&c.  which  the  said  defendant  doth  not  deny,  &c.  1  Mod.  Ent. 
31,  32. 

A  plea  in  abatement,  by  an  earl,  of  misnomer  in  his  title  of 
dignity,  must  allege  positively,  and  not  merely  by  inference, 
thai  he  was  an  earl  at  the  time  of  suing  out  the  writ.  Digby 
v.  Alexander,  8  Sing.  4l£j.  It  is  no  ground  for  a  plea  in 
abatement  that  a  defendant  sued  as  a  Scotch  peer  is  also  de- 
scribed as  having  privilege  of  parliament.  Cantwell  v.  Earl  of 
Stirling,  8  Bing.  174.  The  words  "  having  privilege  of  par- 
liament*1 are  mere  surplusage,  and  may  be  rejected. 

If  there  are  two  persons,  father  and  son,  with  the  same  name 
and  addition,  in  an  action  brought  against  the  son,  he  ought  to 
be  distinguished  by  the  appellation  of  the  younger,  added  to  his 
other  description,  or  the  writ  may  be  abated ;  but  in  an  action 
against  the  father  he  need  not  be  distinguished  by  the  appella- 
tion of  the  elder.    See  2  Hawk.  P.  C.  187- 

On  the  whole  it  is  proper  to  observe  as  to  misnomers  and 
want  of  addition,  that  the  courts  of  Westminster  will  not  abate 
a  writ  for  a  trifling  mistake ;  and  will  in  all  cases  amend,  if 
possible.    See  title  Amendment. 

As  the  Court  of  King's  Bench  will  not  grant  oyer  of  an 
original  writ,  and  yet  a  plea  in  abatement,  for  want  of  addi- 
tions to  the  defendant,  is  bad  without  oyer,  the  effect  is  to  pre- 
vent such  plea  from  being  pleaded,  and  therefore,  if  pleaded, 
that  court  will  quash  it.  7  East's  Rep.  38,3.  A  plea  of 
the  statute  of  additions  is  considered  a  nullity,  and  plaintiff 
may  sign  judgment.  3  Bos.  cy  Pull  3<)3  :  1  Bos.  §  Pull  6"45  : 
4  Term.  Rep.  371  :  2  New.  R.  188:  and  see  Bonner  v.  WiU 
Unson,  5  Bam.  &  A.  682. 

By  stat.  7  Geo.  4.  c.  6'4.  §  If),  no  indictment  or  in- 
formation shall  be  abated  by  reason  of  any  dilatory  plea  of 
misnomer,  or  want  of  addition,  or  wrong  addition ;  but  on 
affidavit  of  such  fact,  the  indictment  or  information  shall  be 
amended  according  to  the  truth,  and  the  court  shall  call  upon 
the  party  to  plead  thereto,  and  shall  proceed  as  if  no  dilatory 
plea  had  been  pleaded. 

4.  The  writ  being  the  foundation  of  the  subsequent  proceed- 


ings, great  certainty  and  exactness  is  requisite,  to  the  end  that 
no  person  be  arrested  or  attached  by  his  goods,  unless  there 
appear  sufficient  grounds  to  warrant  such  proceedings ;  so  that 
if  the  writ  vary  materially  from  that  in  the  register,  or  be  de- 
fective in  substance,  the  party  may  take  advantage  of  it.  Sec 
5  Co.  12  ;  9  H.  7-  16:  10  E.  3.  1  :  Hob.  I.  51,  52,  80 :  Cartk* 
172.  But  where  the  writ  shall  not  abate  for  variance  from  the 
register,  so  that  it  be  equivalent,  see  Hob.  1.  51,  52. 

Where  a  demand  is  of  two  things,  and  it  appears  the  plain- 
tiff hath  action  only  for  one,  the  writ  may  not  be  abated  in  the 
whole,  but  shall  stand  for  that  which  is  good;  but  if  it  appear 
that  though  the  plaintiff  cannot  have  this  writ  which  he  hath 
brought  for  part,  he  may  have  another,  the  writ  shall  abate  in 
the  whole.  11  Rep.  45:  1  Saund.  285;  Bac  Ab.  Abate- 
ment.  (L.) 

In  case  administration  be  granted,  after  the  action  brought, 
and  this  appears,  the  plaintiff  's  writ  shall  abate.    Hob.  245. 

It  is  a  good  plea  in  abatement  that  another  action  is  depend- 
ing for  the  same  thing ;  for  whenever  it  appears  on  record  that 
the  plaintiff  has  sued  out  two  writs  against  the  same  defendant, 
for  the  same  thing,  the  second  writ  shall  abate;  and  it  is  not 
necessary  that  both  should  be  pending  at  the  time  of  the 
defendant's  pleading  in  abatement ;  for  if  there  was  a  writ  in 
being  at  the  time  of  suing  out  the  second,  it  is  plain  the  second 
was  vexatious  and  ill,  ab  initio.  But  it  must  appear  plainly  to 
be  for  the  same  thing ;  for  an  assize  of  lands  in  one  county 
shall  not  abate  an  assize  in  another  county,  for  these  cannot  be 
the  same  lands.  4>  H.  6.  24<:  9  H-  6.  12:  5  Co.  6l  :  Doct. 
PL  10.  And  the  suits  must  be  between  the  same  parties. 
2  Sim,    Stu.  464. 

In  general  writs,  as  trespass,  assize,  covenant,  where  the 
special  matter  is  not  alleged,  and  the  plaintiff  is  nonsuited 
before  he  counts,  and  the  second  writ  is  sued  pending  the 
other,  yet  the  former  shall  not  be  pleaded  in  abatement ;  be- 
cause it  doth  not  appear  to  the  court  that  it  was  for  the  same 
thing;  for  the  first  writ  being  general,  the  plaintiff  might  have 
declared  for  a  distinct  thing  from  what  he  demanded  by  the 
second  writ ;  but  when  the  first  is  a  special  writ,  and  sets  forth 
the  particular  demand,  as  in  a  praecipe  quod  reddai,  See.  there 
the  court  can  readily  see  that  it  is  for  the  same  thing;  and 
therefore,  though  the  plaintiff  be  nonsuited  before  he  counts, 
yet  the  itrst  shall  abate  the  second  writ,  it  being  apparently 
brought  for  the  same  thing.  5  Co.  6l  :  Doct.  PI.  11,  12.  In 
an  action  of  debt,  &c.  another  action  depending  in  the  courts 
of  Westminster  for  the  same  matter  is  a  good  plea  in  abate- 
ment ;  but  a  plea  of  an  action  in  an  inferior  court  is  not  good, 
unless  judgment  be  given.  5  Co.  86;  and  see  5  Co.  62.  A 
suit  pending  in  England  is  not  a  good  plea  in  bar  to  a  subse- 
quent suit  for  the  same  matter  in  the  plantations.  QyStvanst* 
R.  703. 

If  a  second  writ  he  brought,  tested  the  same  day  the  former 
is  abated,  it  shall  he  deemed  to  be  sued  out  after  the  abatement 
of  the  first.    Allen,  34. 

If  an  action  pending  in  the  same  court  be  pleaded  to  a  se- 
cond action  brought  for  the  same  thing,  the  plain  till"  may  pray 
that  the  record  may  be  inspected  by  the  court,  or  demand  oyer 
of  it,  which,  if  not  given  him  in  convenient  time,  he  mav  sign 
his  judgment.    Dy.  227  :  Carth.  453.  517. 

Inaction  of  debt  on  a  judgment,  defendant  cannot  plead  a 
writ  of  error  brought  and  pending  either  in  bar  or  abatement; 
but  the  court  usually  stays  proceedings  on  terms  till  the  error 
is  decided.  Bac.  Ab.  Abatement  (N.)  :  Tidd,  541.  1145.  (9th 
edit.) 

5.  After  the  party  suing  has  declared,  the  party  impleaded 
may  demand  oyer  of  the  writ ;  and  then  if  there  be  any  fault 
or  insufficiency  in  the  count  for  a  cause  apparent  in  itself,  or 
if  there  be  a  variance  between  the  count  and  the  writ,  or  be- 
tween the  writ  and  a  record,  specialty,  &e.  mentioned  in  the 
count,  the  party  impleaded  ought  to  show  it  by  his  pleading. 
Thel.  lib.  10.  c.  1.  §  5:  Fitz.  Count.  27.  Such  was  the  old 
proceeding ;  but  the  court  will  not  now  grant  oyer  of  the  writ, 
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so  that  these  picas  in  abatement  are  disused.  1  Bcs.  $  Pull. 
645:  7  East,  383  :  Tidd,  636.  (9th  ed.) 

Defendant  may  plead  in  abatement  of  a  declaration  where 
the  action  is  by  original ;  hut  if  it  be  by  hill  he  must  plead  in 
abatement  of  the  bill  only.  5  Mod.  144.  A  little  variance 
between  the  declaration  and  the  bond  pleaded  will  not  vitiate 
the  declaration  ;  but  uncertainty  will  abate  it.  Vlowd.  84* 
The  variance  of  t lie  declaration  from  the  obligation,  or  other 
deed  on  which  it  is  grounded,  will  sometimes  abate  the  action. 
Hob,  18,  116:  Moor.  645.  But  at  the  present  day  the  objec- 
tion of  variance  between  the  bond  or  deed  and  the  declaration, 
is  taken  at  the  trial,  as  a  ground  of  nonsuit  as  to  what 
variances  are  and  are  not  fatal:  see  Bac.  Ah*  Pleas  (B.) :  and 
as  to  amending  in  cases  of  variance,  see  Lord  7'enterdens  Acl, 
9  G.  4.  c.  1 5.  And  if  a  declaration  assign  waste  in  a  town  not 
mentioned  in  the  original  writ,  the  writ  of  waste  shall  abate. 
Hob.  38. 

6.  a.  As  to  the  demise  of  the  king;  at  common  law,  all  suits 
depending  in  the  king's  courts  were  discontinued  by  the  death  of 
the  king  ;  so  that  the  plaintiffs  were  obliged  to  commence  new 
actions,  or  to  have  re-summons  or  attachment  on  the  former 
processes,  to  bring  the  defendant  in;  but  to  prevent  the  incon- 
venience, expence,  and  delay  which  this  occasioned,  the  stat. 
1  E.  6.  c,  7-  was  made. 

Proceedings  on  an  information^  in  nature  of  a  quo  warranto, 
are  not  abated  by  the  demise  of  the  crown.  2  Siva*  78$- 
Where  the  king  brings  a  writ  of  error  in  quare  impedit, 
abates  by  his  death.  2  Stra,  843.  By  II  G.  4.  and  1  W.  4, 
c.  43.  §  4.  all  commissions  for  taking  affidavits  and  recogni- 
zances of  bail  shall,  notwithstanding  the  demise  of  the  crown, 
remain  in  force  during  the  pleasure  of  his  successors. 

b.  With  respect  to  the  marriage  of  the  parties  ;  coverture  is 
a  good  pica  in  abatement,  which  may  be  either  before  the  writ 
sued,  or  pending  the  writ.  By  the  first  the  writ  is  abated  de 
facto,  but  the  second  only  proves  the  writ  abateable  ;  both  arc 
to  be  pleaded  with  this  difference,  that  coverture,  pending  the 
writ,  must  be  pleaded  after  the  last  continuance  ;  whereas 
coverture  before  the  writ  brought  may  be  pleaded  at  any 
time,  because  the  writ  is  de  facto  abated.  DocL  PL  3 : 
1  Leon,  I  til.  l6*9  :  vide  2  Ld.  Rmjm.  \525  :  Comb.  149  :  Lutw. 
1089. 

If  a  writ  be  brought  by  A.  and  B.  as  baron  and  feme,  whereas 
they  were  not  married  until  the  suit  depended,  the  defendant 
may  plead  this  in  abatement ;  for  though  they  cannot  have  a 
wrrit  in  any  other  form,  yet  the  writ  shall  abate,  because  it  was 
false  when  sued  out.  Fiiz.  Brief,  476.  If  a  writ  be  brought 
against  a  feme  covert  as  sole,  she  may  plead  her  coverture; 
but  if  she  neglects  to  do  it,  and  there  is  a  recovery  against  her 
as  a  feme  sole,  the  husband  may  avoid  it  by  writ  of  error,  and 
may  come  in  at  any  time  and  plead  it.  Latch,  24  :  Stile,  254. 
280  :  2  Roll.  Rep.  53.  If  an  action  be  brought  in  an  inferior 
court  against  a  feme  sole,  and  pending  the  suit  she  intermar- 
ries, and  afterwards  removes  the  cause  by  habeas  corpus ;  and 
the  plaintiff  declares  against  her  as  a  feme  sole,  she  may  plead 
coverture  at  the  time  of  suing  the  habeas  corpus;  because  the 
proceedings  here  are  de  novo  ;  and  the  court  takes  no  notice 
of  what  was  precedent  to  the  habeas  corpus  ;  but  upon  motion 
on  the  return  of  the  habeas  corpus,  the  court  will  grant  a  pro- 
cedendo. For  though  this  be  a  writ  of  right,  yet  where  it  is  to 
abate  a  rightful  suit,  the  court  may  refuse  it ;  and  the  plaintiff 
had  bail  below  to  this  suit,  which  by  this  contrivance  he  might 
be  ousted  of,  and  possibly  by  the  same  means  of  the  debt. 
I  Salk.  8, 

In  ejectment  against  baron  and  feme,  after  a  verdict  for  the 
plaintiff)  baron  dies  between  the  day  of  Nisi  prius  and  the  day 
in  Bank;  adjudged  that  the  writ  should  stand  good  against  the 
feme,  because  it  is  in  nature  of  a  trespass,  and  the  feme  is 
charged  for  her  own  act ;  and  therefore  the  action  survives 
against  her.  So  if  the  wTife  had  died,  the  baron  should  have 
judgment  entered  against  him.  Cro,  Jac.  356  :  Cro.  Car.  50$: 
1  Roll.  Rep.  14:  Moor,  469* 


If  a  feme  sole  plaintiff,  after  verdict,  and  before  the  day  in 
Bank,  takes  husband,  she  shall  have  judgment,  and  the  defen- 
dant cannot  plead  this  coverture,  for  he  has  no  day  to  plead  it 
at.    Cro.  Car.  232  :  1  Buhl.  5. 

If  an  original  be  filed  against  a  feme  sole,  and  before  the 
return  she  marries,  you  may  declare  against  her  without  taking 
notice  of  her  husband,  for  her  intermarriage  is  no  abatement  of 
the  writ  in  fact,  but  only  makes  it  abateable.  Comb.  449 : 
1  Roll  Rep,  53. 

'Tis  now  in  general  held,  that  if  a  feme  sole  commences  an 
action,  and  pending  the  same  marries,  the  suit  is  abated ;  but 
that  it  is  otherwise  with  respect  to  a  feme  sole  defendant,  as 
she  shall  not  take  advantage  of  her  own  act*  See  farther,  title 
Baron  and  Feme* 

If  the  plaintiff  take  husband,  after  suing  out  the  writ  and 
before  the  declaration,  the  defendant  must  plead  this  in  abate- 
ment, and  cannot  give  the  coverture  in  evidence  under  the  ge- 
neral issue.  6  Term.  Rep.  265*  But  if  the  coveture  existed  at 
the  time  of  the  cause  of  action,  it  may  be  pleaded  in  bar,  or 
given  in  evidence,  or  the  general  issue  for  it  shows  an  incapa- 
city to  contract,  &c.    S  Term  Rep.  513:  3  Camp.  123. 

c.  The  general  rule  is,  that  whenever  the  death  of  any  party 
happens  pending  the  writ,  and  yet  the  plaintiff  is  in  the  same 
condition  as  if  such  party  were  living,  there  such  death  makes 
no  alteration  or  abatement  of  the  writ.    1  New  Abr.  7- 

The  death  of  a  plaintiff  did  generally  at  common  law  abate 
the  writ  before  judgment,  till  the  stat.  S  &  <)  IV.  3.  c.}\;  which 
declares  that  neither  the  death  of  the  plaintiff  or  defendant  after 
interlocutory  judgment  shall  abate  it,  if  the  action  might  be 
originally  prosecuted  by  and  against  the  executors  or  admi- 
nistrators of  the  parties;  see  4  Taunt.  884;  and  if  there  are 
two  or  more  plaintiffs  or  defendants,  and  one  or  more  die,  the 
writ  or  action  shall  not  abate,  if  the  cause  of  action  survives  to 
the  surviving  plaintiff,  or  against  the  surviving  defendant ;  but 
such  death  being  suggested  on  record,  the  action  shall  proceed. 
For  the  cases  previous  to  this  statute,  see  Cro.  Eliz.  652  :  1  Inst, 
139 :  Dy.  279:  Hard.  151.  ]64:  SlUe,  299:  3  Mod,  24$: 
Cro,  Car.  426:  1  Jones,  36*7:  1  Roll.  Ab.  756:  1  Show.  Rep. 
186:  I  Vent.  34:  3  Mod.  249  :  Tidd* s  Prac.  llVf:  (9th  ed,) 

Where  husband  and  wife  commenced  an  action  for  money, 
lent  by  the  wife  before  marriage,  and  she  died  pending  the 
action,  it  is  held  that  it  abated,  6  Barn.  C*  253:  8  Dow. 
Rtj.  592*  In  a  writ  of  error  formerly,  if  there  were  several 
plaintiffs,  and  one  died,  the  writ  abated,  because  the  writ  of 
error  was  to  set  persons  in  statu  quo,  be  lore  the  erroneous 
judgment  given  below  ;  and  they  that  are  plaintiffs  in  error 
were  distinct  sufferers  in  the  judgment,  since  there  might  be 
different  executions  issued  thereupon,  and  different  represent  a* 
tives  were  by  such  judgment  affected ;  and  by  consequence  the 
survivor  cannot  prosecute  the  writ  of  error  for  the  whole,  lest 
by  a  collusive  persuasion,  or  by  negligence  or  design,  he  should 
hurt  the  representative  of  the  deceased.  Bridg.  78  :  Yelv.  208 : 
10  Co.  1351  :  1  Vent.  34:  1  Sid.  41 9.  conU  But  by  the  effect 
of  the  stat.  8  &  9  IV.  M.  3.  c.  11.  the  death  of  one  plaintiff  in 
error  does  not  abate  the  writ.  Clarke  v.  Reppon,  1  Bam  §  A. 
586.  And  if  any  of  the  defendants  in  error  die,  yet  all  things 
shall  proceed,  because  the  benefit  of  such  judgment  goes  to  the 
survivor,  and  he  only  is  to  defend  it.  Sid.  419-  Yelv.  208 : 
1  Ld.  Raj/m.  439*  If  there  be  several  persons  named  as  plain- 
tiffs in  the  writ,  and  one  of  them  was  dead  at  the  time  of  pur- 
chasing the  writ,  this  may  be  pleaded  in  abatement ;  because  it 
falsifies  the  writ  ;  and  because  the  right  was  in  the  survivors, 
at  the  time  of  suing  the  writ,  and  the  writ  not  according  to  the 
case.  -0  Hen.  6.  30:   IS  K.  1,  ]  :  2  II.  ?.  1(5:  1  BroivnL  3,  4: 

Clif.  EnU  6:  Rast.  Ent  126. 

By  stat.  17  Gar*  2.  c.  8.  (made  perpetual  by  1  Jac.  2.  c.  17. 
§  5.)  it  is  enacted  that  the  death  of  either  of  the  parties  between 
verdict  and  judgment  shall  not  be  alleged  for  error,  so  as  judg- 
ment be  entered  within  two  terms  after  such  verdict.  See 
1  Salk.  8:  2  Ld.  Raym.  1415  :  Sid.  3S5.  This  statute  does 
not  apply  to  cases  of  nonsuit ;  10  Bam.  cy  C\  480;  nor  where 
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the  party  dies  between  interlocutory  judgment  and  the  return 
of  the  inquiry.  1-  Taunt.  884,  See  tits*  Amendment.  Plead- 
ing* Joint  Action* 

The  death  of  a  defendant  between  the  commission-day  and 
day  of  trial  was  held  by  the  Court  of  King's  Bench  not  to  be  a 
ground  for  setting  aside  a  verdict  for  the  plaintiff.  7  Term 
Hep.  31.  But  where  a  defendant  died  on  the  night  before  the 
trial  of  a  cause  at  the  sittings  in  term,  the  Court  of  Common 
Pleas  set  aside  the  verdict  and  the  judgment  entered  thereon. 
3  Bos.     Pull  549  :  Tidd's  Prac.  933.  (  9th  ed.) 

II.  A  plea  in  abatement  must  be  put  in  within  four  days 
(both  days  inclusive)  after  the  return  of  the  writ,  because  the 
person  coming  in  by  the  process  of  the  court  ought  not  to  have 
time  to  delay  the  plaintiff,  Lntw.  118}  :  2  Sira.  1192: 
1  Term  Rep.  277:  5  T.  R.  210:  3  T.  R.  642:  Tidd-  639, 
(9th  ed.) 

But  if  a  declaration  be  delivered  against  one  in  custody,  he 
has  the  whole  term  to  plead  in  abatement.    Sail:.  515. 

If  the  declaration  be  delivered  in  the  vacation,  or  so  late  in 
term,  that  defendant  is  not  bound  to  plead  to  it  that  term  ;  he 
may  plead  in  abatement,  within  the  first  four  days  of  next 
term  ;  and  where  Sunday  is  the  last  of  the  four  days,  the  plea 
in  abatement  may  be  filed  on  the  fifth  day.  3  Term  Rep.  t)¥2  ; 
but  see  4  Term  Rep.  520  :  Tidd,  639 . 

As  pleas  in  abatement  enter  not  into  the  merits  of  the  cause, 
but  are  dilatory,  the  law  has  laid  the  following  restrictions  on 
them.  First,  by  the  statute  of  4  #  5  Ann.  cap.  16'.  for  amend- 
ment of  the  law,  no  dilatory  plea  is  to  be  received  unless 
on  oath,  and  probable  cause  shown  lo  the  court.  Secondly,  no 
plea  in  abatement  shall  be  received  after  respondeat  ouster,  for 
then  they  would  be  pleaded  in  infinitum.  2  Saund.  41.  Thirdly, 
they  are  to  be  pleaded  before  imparlance.    See  Yetv.  112: 

1  Lut?v.  46'.  178:  2  Lulw.  1117:  Doct.  Ph.  £24:  4  Term. 
Rep.  2^7-  520.  Except  where  ancient  demesne  hi  pleaded  ;  for 
this  may  be  done  after  imparlance,  because  the  lord  might  re- 
verse the  judgment  by  writ  of  diseeit,  and  it  goes  in  bar  of  the 
action  itself.  For  this  see  Dt/er  in  mar<r.  210:  Stile,  30 :  Latch. 
83:  5  Co.  105  :  9  Co.  31  1  Han.  EnU  103. 

A  plea  in  abatement  must  be  signed  by  counsel  and  filed 
with  the  clerk  of  the  papers  ;  and  without  an  affidavit  annexed 
to  it  judgment  may  be  signed.  Impeys  Instruct.  Cler.  K.  B. 
Or  the  court  may  be  moved  to  set  it  aside.  Tidd,  6  AO. 
(9  th  ed.) 

With  respect  to  pleas  to  the  jurisdiction  of  the  court,  it  is  to 
be  observed  that  the  defendant  must  plead  in  propria  persona  ; 
for  he  cannot  plead  by  attorney  without  leave  of  the  court  first 
had,  which  leave  acknowledges  the  jurisdiction;  for  the  at- 
torney is  an  officer  of  the  court;  and  if  he  put  in  a  plea  by  an 
officer  of  the  court,  that  plea  must  be  supposed  to  be  put  in  by 
leave  of  the  court.    1  New  Ab.  2. 

The  defendant  must  make  but  half  defence,  for  if  he  mates 
the  full  defence  quando  et  ubi  curia  consider averit,  &c.  he  sub- 
mits to  the  jurisdiction  of  the  court.  Lnhv.  9:  1  Show.  Rep. 
386:  Stephen  on  Plead.  436:  Tidd,  631. 

If  a  plea  is  pleaded  to  the  Jurisdiction  of  the  court,  it  ought 
to  conclude  with  a  prayer  of  judgment  in  this  manner,  viz. 
The  said  deja'danl  pray s  judgment,  whether  the  court  will  take 
any  fan  her  manizance  of  the  said  plea.    1  Mod.  Ent.  34: 

2  Vr.  M.  Satyift.  209.  a. 

Pleas  in  disability  of  the  plaintiff  may  not  be  pleaded  after 
a  general  imparlance.  1  Luttv.  19 :  Tidd,  639.  (9th  ed.)  In 
pleading  outlawry  in  disability  in  another  court,  the  ancient 
way  was  to  have '  the  record  of  the  outlawry  itself,  sub  jwk 
sigillihj  certiorari  and  mittimus;  see  Doct.  PL  393:  St  am. 
103:  Fitz.  Corou.  233;  but  this  being  very  expensive,  it  is 
now  sufficient  to  plead  the  capias  ut  lagatum  under  the  seal  of 
the  court  from  whence  it  issues;  for  the  issuing  of  execution 
could  not  he  without  the  judgment ;  and  therefore  such  an 
execution  is  a  proof  to  the  court  that  there  is  such  a  judgment, 
which  is  a  proof  that  the  defendant's  plea  of  matter  of  record  is 


proved  by  a  matter  of  lecord;  and  cousecpjcntly  appears  to  the 
court  not  to  be  merely  dilatory;  and  therefore,  on  showing 
such  execution,  if  the  plaintiff  will  plead  mil  tiel  record;  the 
court  will  give  the  defendant  a  day  to  bring  it  in.  Co.  LU-  1^8  : 
Doct.  Plac.    See  tit.  Outlawry. 

Outlawry  may  be  pleaded  in  bar,  after  it  is  pleaded  in 
abatement,  because  the  thing  is  forfeited,  and  the  plainuft  has 
110  right  to  recover.    11  H.l.ll:  2  Lntw.  1604. 

Outlawry  may  be  always  pleaded  in  abatement,  but  not  in 
bar,  unless  the  cause  of  action  be  forfeited.  Co.  Lit*  128.6.: 
Doct.  PI.  395  :  Tidd,  641.  (9th  ed.) 

In  personal  actions,  where  the  damages  are  uncertain,  out- 
lawry cannot  he  pleaded  in  bar;  but  in  actions  on  I  he  case, 
where  the  debt  to  avoid  the  law  wager,  is  turned  into  damages, 
there  outlaivry  may  be  pleaded  in  bar,  for  it  was  vested  in  the 
king,  by  the  forfeiture,  as  a  debt  certain,  and  due  to  the  out- 
law ;  and  the  turning  it.  into  damages,  whereby  it  becomes  un- 
certain, shall  not  divest  the  king  of  what  he  was  once  lawfully 
possessed  of.  2  Lntw.  1(>04:  S  Lev.  29:  2  VenU  282  :  3  Leon, 
197.  205  :  Cro.  Elh.  204:  Owen,  22.    See  2  Barn.  $  A.  258. 

Where  excommunication  is  pleaded,  it  is  not  sufficient  to  show 
the  writ  de  excommunicato  capiendo  under  the  seal  of  the  court ; 
for  the  writ  is  no  evidence  of  the  continuance  of  the  excom- 
munication, since  we  may  be  absolved  by  the  bishop,  and  that 
will  not  appear  in  the  king  s  court,  because  such  assortment  is 
not  returned  into  the  king's  court  from  whence  the  signijicavit 
is  sent.  But  now  by  the  53  G.  3.  c.  127 '.  persona  exeommu- 
nicated  shall  not  incur  any  civil  disability. 

Alienage  may  he  pleaded  either  in  bar  or  abatement:  in  the 
latter  case  to  an  alien  in  league  :  in  the  former  to  an  alien 
enemy.    1  Inst.  \29>  b.    See  ante,  I.  2.  c.  Tidd \  63*. 

If  a  plea  in  abatement  be  pleaded  to  the  person  of  (he  plain- 
tiff, there  it  must  conclude,  if  he  ought  to  be  compelled  to  an* 
swer.    1  Mod,  Ent.  34  :  Tidd,  638. 

In  all  pleas  of  abatement  which  relate  to  the  person,  there  is 
no  necessity  of  laying  a  venue,  for  all  such  pleas  are  to  be  tried 
where  the  action  is  laid*    Bac.  Ab.  tit.  Abatement. 

If  it  be  pleaded  to  the  writ,  then  the  plea  concludes  with 
the  prayer  at  judgment  of  the  writ,  and  that  the  writ  may  be 
quashed.  When  it  is  to  the  action  of  the  writ,  there  he  should 
show  that  the  party  ought  not  to  have  that  writ;  but  by  the 
matter  of  his  plea  should  intimate  to  him  how  he  should  have 
a  better.  Latch.  178.  Rcspondere  ron  debet  is  a  proper  be- 
ginning to  a  plea  to  the  jurisdiction  of  the  court;  but  a  plea  of 
ne  unques  executor  outrht  to  begin  with  petit  judic  de  billd. 
5  Mod.  132,  133.  146:"  1  Saund.  283  :  2  Saund.  97.  189,  190, 
339 :  2  Lntw.  44  :  Show.  4.  In  a  replication  to  a  plea  in  abate- 
ment, where  matter  of  fact  is  pleaded,  the  plaintiff  inust  pay 
his  damages;  but  where  matter  of  law  is  pleaded,  the  plaintiff 
must  only  pray  that  his  writ  may  be  maintained.  1  Ld.  Raym, 
339.  594;  2  Ld,  Raym.  1022.— If  one  pleads  matter  of  abate- 
ment,  and  concludes  in  bar,  Et  petit  judicium  si  actionem  habere 
debet,  though  he  begins  in  abatement,  and  the  matter  be  also  in 
abatement,  yet  the  conclusion  being  in  bar,  makes  it  a  bar ; 
and  the  reason  is,  because  you  admit  the  writ  by  concluding 
specially  against  the  action.  18  H.  6.  27:  32  H.  6.  17  :  36  H.  6. 
18  :  22  H.  6.  536  :  1  Show.  4  :  2  Ld,  Raym.  1018  :  6  Taunt. 
587:  and  sec  Chit,  on  Plead.  494,  If  a  man  pleads  matter  in 
bar,  and  concludes  in  abatement,  it  shall  be  taken  for  a  plea  in 
bar,  from  the  nature  and  reason  of  the  thing;  for  the  plaintiff 
can  have  no  writ  if  he  has  not  a  cause  of  action,  and  therefore 
the  court  will  take  the  plea  to  be  in  bar.  37  H.  6.  24  :  36  H.  6. 
.24:  2  Mod.  6:  2  H  ill.  Saund.  209-  c.  The  rule  (as  to 
pleas  in  bar)  is,  that  a  mere  prayer  of  judgment  is  sufficient, 
without  pointing  out  that  judgment,  because  the  court  is  bound 
to  give  the  proper  judgment.    4  East,  502  :  10  East,  87. 

The  nature  of  a  plea  in  abatement  is  to  entitle  the  plaintiff  to 
a  better  writ ;  see  4  Term  Rep.  227-  Therefore  a  plea  of  mis- 
nomer must  state  the  real  name;  8  Term  Rep.  515  :  Bac.  Ab. 
Misnomer  (F.) ;  and  a  plea  of  rrrivilcge  of  peerage  must  show  how 
defendant  derives  his  title,  and  that  he  is  a  peer  of  the  United 
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Kingdom;  -i  Dow.$  Rj/.5<)2;  and  it  bath  been  expressly  resolved, 
that  where  the  plea  is  in  abatement,  and  it  is  of  necessity  that  the 
defendant  must  disclose  matter  of  bar,  he  shall  have  his  elec- 
tion to  take  it  either  by  way  of  bar  or  abatement.  2  Roll. 
Rep.  f>  i :  Salhill  v.  Shilton.  In  short,  whatever  destroys  the 
plaintiffs  action,  and  disables  him  for  ever  from  recovering, 
may  be  pleaded  in  bar.  But  the  defendant  is  not  always 
obliged  to  plead  in  bar,  but  may  plead  in  abatement;  as  in  re- 
plevin for  goods,  the  defendant  may  plead  property  in  himself, 
or  in  a  stranger,  either  in  bar  or  in  abatement,  for  if  the  plain- 
tiff'  cannot  prove  property  in  himself,  he  fails  of  his  action  for 
ever;  and  it  is  of  no  avail  to  him  who  has  the  property  if  he 
has  it  not.  1  Vent.  249  :  2  Lev.  92  ;  1  Salfc.  5. 94  ;  Cart'h.  243. 

Where  matter  of  bar  may  be  pleaded  in  abatement,  vide 
2  Ld.  Rapn.  1207,  1208. 

If  a  defendant,  together  with  a  plea  in  abatement,  plead 
also  a  plea  in  bar,  or  the  general  issue,  he  thereby  waives  the 
plea  in  abatement:  and  the  plea  in  bar  or  general  issue  only 
shall  he  tried.  2  Hawk.  P.  C.  277-  and  the  authorities  there 
cited. 

III.  If  issue  be  taken  upon  a  plea  to  the  writ,  judgment 
against  the  defendant  is  peremptory  ;  but  if  there  be  a  demur* 
rer,  the  judgment  is  then,  onlv  that  the  plaintiff'  answer  over. 
Yelv.  12:  Allen,  66:  2  With  Sannd,  2. 

Whatever  mattes  are  pleaded  in  abatement  of  an  appeal  or 
indictment  of  felony,  and  found  against  the  defendant,  yet  he 
may  afterwards  plead  over  to  the  felony.  2  Hawk*  1\  C.  277- 
But  in  criminal  cases-  not  capital,  on  demurrer  in  abatement 
adjudged  against  the  party,  the  court  will  give  final  judgment, 
and  not  respondeat  ouster.  Ibid,  471 :  see  3  Barn*  §  C.  502  : 
5  Dow.  $  Ru.  422. 

In  appeals  of  mayhem  and  all  civil  actions  (except  assizes  of 
wort  d7  ancestor,  novel  disseisin,  nuisance,  and  juris  uirum),  if 
a  plea  in  abatement,  triable  by  the  county,  be  found  against 
the  defendant*  he  shall  not  be  su  fie  red  afterwards  to  plead  any 
new  matter,  but  final  judgment  shall  be  given  against  him. 
2  Hawk.  P.  C*  277 ;  and  see  the  authorities  there  cited. 

Upon  a  judgment  in  waste  for  the  damages  recovered,  the 
defendant  demurs  partly  In  abatement,  and  partly  in  bar,  the 
court  shall  give  judgment  in  chief.  Show.  255.  In  debt,  if 
the  defendant  pleads  in  abatement  to  the  writ,  to  which  the 
plaintiff  imparls,  and  at  the  day  given  the  defendant  makes 
default,  judgment  is  final  upon  the  default,  though  the  plea 
was  only  in  abatement.  10  E.  4.  7  :  Mod.  Cases,  5.  The  judg- 
ment for  the  defendant,  on  a  plea  in  abatement,  is  quod  breve, 
or  ?uir ratio  cassetur.  See  Maule  §  S.  453.  If  issue  be  joined 
on  a  plea  in  abatement,  and  it  be  found  for  the  plaintiff,  it  shall 
be  peremptory  against  the  defendant,  and  the  judgment  shall 
be  quod  recuperet,  because  the  defendant  choosing  to  put  the 
whole  weight  of  his  cause  upon  this  issue,  when  he  might  have 
a  plea  in  chief,  is  an  admittance  that  he  had  no  other  defence. 
Yelv.  112:  2  Show.  42 :  St r.  532.  And  in  this  case  the  jury 
who  trv  that  issue  shall  assess  the  damages.  See  2  Wiil. 
Sound,  5.  (3.) 

If  there  be  two  defendants,  and  they  plead  two  several  pleas 
in  abatement,  and  there  be  issue  to  one  and  demurrer  to  the 
other,  if  the  issue  be  found  for  the  defendant  the  court  will  not 
proceed  on  the  demurrer  ;  and  sic  vice  versa;  for  either  wav 
the  writ  is  abated,  and  the  oilier  plea  becomes  useless.  Hob. 
250 :  Bac>  Ah.  tit.  Abatement. 

It  seems  that  where  the  defendant's  plea  goes  to  bar  the 
action,  if  the  plaintiff  demurs  to  it,  and  the  demurrer  is  deter- 
mined in  favour  of  the  plea,  judgment  of  nil  capiat  shall  be 
entered,  notwithstanding  there  may  be  also  one  or  more  issues 
in  fact;  because,  upon  the  whole,  it  appears  that  the  plaintiff 
had  no  cause  of  action.  So  where  several  pleas  are  pleaded 
since  the  scat  of  4  &  5  Ann.  c*  16*  all  of  them  going  to  destroy 
the  action,  and  one  or  more  issues  are  joined  on  some  of  the 
pleas,  and  there  are  one  or  more  demurrers  to  the  rest,  if  the 
court  determine  the  demurrers  in  favour  of  the  defendant  be- 


fore the  issues  are  tried,  they  shall  not  be  tried ;  and  if  after 
the  trial,  it  will  make  no  difference,  for  in  each  case  judgment 
of  nil  capiat  shall  be  given  against  the  plaintiff.  Thus,  where 
in  an  action  for  criminal  conversation  the  defendant  pleaded, 
1,  not  guilty,  and  2,  not  guilry,  within  six  years,  and  there  was 
an  issue  on  the  first  plea,  and  a  demurrer  to  the  other,  al- 
though the  issue  was  tried  before  the  demurrer  was  disposed 
of,  and  a  verdict  was  given  for  the  plaintiff  yet  the  court  hav- 
ing afterwards  determined  the  demurrer  in  favour  of  the  de- 
fendant, judgment  of  ndmapiat  was  given.  Burr.  74*),  Cooke 
v.  Sai/er.  See  1  Williams  Saunders,  10[)  (1.):  2  Will 
Sannd.  300.  (3.) 

To  a  plea  in  abatement  of  misnomer  of  plaintiff,  replication 
that  plaintiff  was  known  as  well  by  the  one  name  as  the  other, 
upon  demurrer  overruled,  there  will  be  judgment  of  respondeat 
Ouster,  and  not  quod  recuperet.    1  East's  Rep.  542. 

In  abatement  the  court  will  give  no  other  than  the  proper 
judgment  prayed  for  bv  the  party.  10  East's  Rep.  S3  ;  and  see 
2  Bos.  #  Pull.  422  :  1  Chit,  on  Plead.  4^4.  (5th  ed.) 

ABATOR.    See  Abate. 

ABATl'DA.  Any  tiling  diminished. —  MoTieia  abatuda,  is 
money  clipped  or  diminished  in  value.    Cowel.    Du  Fresne. 

ABBACY,  abbatia.~\  The  government  of  a  religious  house, 
and  the  revenues  thereof,  subject  to  an  abbot,  as  bishoprick 
from  bishop. 

ABBANDUNUM,  ABB  EX  DO  MA,  ABBENDONIA. 
Abington  in  Berkshire,  formerly  Sewsham. 

ABBAS,  a>stuarium.~\  Humber  in  Yorkshire. 

ABBAT,  or  Abbot;  abbas,  Lat, — abbe>  Fr.^abbud,  Sax. 
by  some  derived  from  the  Syriac  abba,  pater.~\  A  spiritual 
lord  or  governor,  having  the  rule  of  a  religious  house.  Of 
these  abbots  here  in  England  some  were  elective,  some  pre- 
scntative;  and  some  were  mitred,  and  some  were  not ;  such 
as  were  mitred  had  episcopal  authority  within  iheir  limits, 
being  exempted  from  the  jurisdiction  of  the  diocesan;  but  the 
other  sort  of  abbots  were  subject  to  the  diocesan  in  all  spiri- 
tual government.  The  mil  red  abbots  were  lords  of  parlia- 
ment, and  called  abbots  sovereign,  and  abbots  general,  to  dis- 
tinguish them  from  the  other  abbots.  And  as  there  were  ab- 
bots, so  there  were  also  lords  priors,  who  had  exempt  jurisdic- 
tion, and  were  likewise  lords  of  parliament.  Some  reckon 
twenty-six  of  these  lords  abbots  and  priors  that  sat  in  parlia- 
ment. Sir  Edw.  Coke  says,  there  were  twenty-seven  parlia- 
mentary abbots  and  two  priors.  1  Inst.  97.  In  the  parliament 
20  R.  2.  there  were  but  twenty- live ;  but  anno  4  E.  3.  in  the 
summons  to  the  parliament  at  Win  ton .  more  are  named*  And 
in  Monasticon  Anglicanum  there  is  also  mention  of  more,  the 
names  of  which  were  as  follow ;  abbots  of  St.  Austin,  Canter- 
bury, Ramsey,  Peterborough,  Croyland,  Evesham,  St.  Bennet 
de  Hielmo,  Thornby,  Colchester,  Leicester,  Winch  comb, 
Westminster,  Cirencester,  St.  Alban's,  St.  Mary  York,  Shrews- 
bury, Selby,  St.  Peter's  Gloucester,  Malmsbury,  Waltham, 
Thorney,  St.  Edmund's  Beaulieu,  Abingdon,  Hide,  Reading} 
Glastonbury,  and  Osncy. —  And  priors  of  Spalding,  St.  John's 
of  Jerusalem,  and  Lewes. — To  which  were  afterwards  added  the 
abbots  of  St.  Austin's  Bristol,  and  of  Bardeny,  and  the  priory 
de  Sempringham.  See  also  Spelman's  Glossary.  These  ab- 
bey? and  priories  were  founded  by  our  ancient  kings  and 
great  men,  from  the  year  602  to  1 1 33.  An  abbot,  with  the 
monks  of  the  same  house,  were  called  the  convent,  and  made  a 
corporation.  Terms  de  Leu,  4.  By  stat.  27  H.  8.  c.  28.  all 
abbeys,  monasteries,  priories,  &c.  not  above  the  value  of  200/. 
per  ann.  were  given  to  the  king,  who  sold  the  lands  at  low 
rates  to  the  gentry.  Anno  29  II .  8.  the  rest  of  the  abbots,  &c. 
made  voluntary  surrenders  of  their  houses  to  obtain  favour  of 
the  king;  and  anno  31  H.  8.  a  hill  was  brought  into  the  house 
to  conlirm  those  surrenders;  which  passing,  completed  the  dis- 
solution, except  the  hospitals  and  colleges,  which  were  not 
dissolved,  the  first  till  the  33d,  and  the  last  till  the  37th  of 
H.  8 ;  when  commissioners  were  appointed  to  enter  and  seize 
the  said  lands,  &c. 
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ABB  AT  IS.  An  aveuer  or  steward  of  the  stables;  an  ostler, 
Spehn. 

ABBREVIATE  of  ADJUDICATION.  This  term  (in 
the  Scotch  law)  is  applied  to  an  abstract  of  the  adjudication. — 
Adjudication  is  that  diligence  of  the  law  by  which  the  heritage  of 
a  debtor  is  adjudged  to  belong  to  his  creditor  in  payment  of  debt  ; 
and  the  abbreviate  of  the  adjudication  is  an  abridgment  of  the 
record j  containing  the  names  of  the  creditor,  of  the  debtor, 
and  of  the  lands,  with  the  amount  of  the  debt ;  it  is  signed  by 
the  judge  who  pronounced  the  decree  in  the  process  of  adjudi- 
cation, and  must  be  recorded  in  the  register  of  abbreviates. 
Scotch  Did. 

ABBROCHMENT,  abbrochment  wn.'}    The  forestalling  of 
a  market  or  fair.    MS.  Antiq. 
ABBUTTALS.    See  Abuttals. 
ABBY.    See  Abbot. 

To  ABDICATE,  abdicare.]  To  renounce  or  refuse  any 
thing.     Terms  de  Ley,  5. 

ABDICATION,  abdication]  In  general,  is  where  a  magis^ 
trate,  or  person  in  office,  renounces  and  gives  up  the  same 
before  the  term  of  service  is  expired.  And  this  word  is  fre- 
quently confounded  with  resignation,  but  differs  from  it,  in 
that  abdication  is  done  purely  and  simply ;  whereas  resignation 
is  in  favour  of  some  other  person.  Chamb.  Did,  *Tis  said  to 
be  a  renunciation,  quitting  and  relinquishing,  so  as  to  have 
nothing  farther  to  do  with  a  thing;  or  the  doing  of  such 
actions  as  are  inconsistent  with  the  holding  of  it.  On  king 
James  II's  leaving  the  kingdom,  and  abdicating  the  govern- 
ment, the  Lords  would  have  had  the  word  desertion  made  use 
of ;  but  the  Commons  thought  it  was  not  comprehensive 
enough,  for  that  the  king  might  then  have  liberty  of  returning. 
The  Scots  called  it  a  forefalture  (forfeiture)  of  the  crown, 
from  the  verb  fork  facto* — This  word  was  fully  canvassed  in 
the  Parliamentary  Debates  at  that  time. 

ABDITOR1UM.  An  abditory  or  hiding  place,  to  hide  and 
preserve  goods,  plate,  or  money ;  and  is  used  for  a  chest  in 
which  reliques  are  kept,  as  mentioned  in  the  inventory  of  the 
church  of  York.    Mon.  Aug.  p.  173. 

ABDUCTION  of  WOMEN.  The  forcible  or  fraudulent 
abduction  of  women  or  girls,  on  account  of  their  fortune,  is 
punished  in  England  by  {)  G.  4.  31.  and  in  Ireland  by  10 
G.  4,  c.  34,  §  22—^4.  By  these  acts,  where  any  woman  shall 
have  any  interest,  legal  or  equitable,  present  or  future,  in  any 
estate,  real  or  personal  ■  or  being  heiress  presumptive,  or  next  of 
kin  to  any  one  having  such  interest,  any  person  who,  from 
motives  of  lucre,  shall  take  or  detain  her  against  her  will,  for 
the  purpose  of  her  being  married  (or  defiled),  and  all  counsel- 
lors, aiders,  and  abettors,  in  such  offences,  are  declared  guilty  of 
felony,  and  punishable  by  transportation  for  life,  or  not  less  than 
seven  years,  or  imprisonment,  with  or  without  hard  labour,  not 
exceeding  four  years.  The  taking  of  any  unmarried  girl, 
under  sixteen,  out  of  the  possession  of  a  parent  or  guardian  is 
declared  a  misdemeanor,  punishable  by  fine  and  imprison- 
ment. See  titles  Heiress,  Women,  and  the  remarkable  case 
of  the  King  v.  Edward  Gibbon  Wakejield,  published  by 
Murray. 

ABEREMUHDER,  ahercmurdum.'}  Plain  or  downright 
murder ;  as  distinguished  from  the  less  heinous  crimes  of  man- 
slaughter or  chance-medley.  It  is  derived  from  the  Saxon 
wbere,  apparent,  notorious,  and  worth,  murder ;  and  was  de- 
clared a  capital  offence,  without  fine  or  commutation,  by  the 
laws  of  Canute,  cap.  £)&  and  of  Hen.  1.  cap.  IS.  Spelm. 

To  ABET,  abet  tare,  from  the  Saxon  a  (ad  vol  usque)  and 
bedan  or  beteren,  to  stir  up  or  incite.  In  our  law  siguilies  to 
encourage  or  set  on;  the  substantive  abetment  is  used  for  an 
encouraging  or  instigation.  Stanndf.  PL  Cr*  105.  An  abet- 
tor (abettator)  is  an  instigator  or  setter  on ;  one  that  promotes 
or  procures  a  crime.    Old  Xut.  Br.  21. 

AIDERS  and  ABETTORS  are  named  in  numerous  sta- 
tutes creating  and  punishing  offences,  and  in  the  stat.  7  and  8 
G.  4,  c.  2£).  §  61  ;  aiders  and  abettors  in  misdemeanor  are  punish- 


able as  principals.  To  be  present  at,  and  aid  and  abet  the 
commission  of,  a  felony  makes  the  party  (if  he  is  not  the 
actual  perpetrator  of  the  offence)  a  principal  in  the  second 
degree  :  as  in  rape,  if  one  ravish  a  woman,  and  others  assist  by 
holding  the  woman  or  otherwise,  the  actual  ravisher  is  called 
the  principal  in  the  Jirst  degree;  if  an  aider  and  abettor  be 
absent  at  the  time  of  the  commission  of  the  offence  he  then 
becomes  an  accessory.    Sec  title  Accessory. 

ABEYANCE,  or  abbayance,  [from  the  Fr.  beer,  or  bayer, 
to  expect]  is  what  is  in  expectation,  remembrance,  and  in- 
tendment of  law.  By  a  principle  of  law,  in  every  laud  there  is 
a  fee-simple  in  somebody,  or  it  is  in  abeyance  ;  that  is,  though 
for  the  present  it  be  in  no  man,  yet  it  is  in  expectancy,  belong- 
ing to  him  that  is  next  to  enjoy  the  land.  1  Inst.  342,  The 
word  abeyance  hath  been  compared  to  what  the  civilians  call 
hmreditalem  jacentem  ;  for  as  the  civilians  say  lands  and  goods 
jacenl,  so  the  common  lawyers  say  that  tilings  in  like  estate  are 
in  abeyance  ;  as  the  logicians  term  it  in  posse,  or  in  understand- 
ing ;  and  as  we  say  in  nubibus,  that  is,  m  consideration  of  law. 
See  Plonul.  Rep.  547. 

If  a  man  be  a  patron  of  a  church,  and  presents  one  thereto, 
the  fee  of  the  lands  and  tenements  pertaining  to  the  rectory  is 
in  the  parson;  but  if  the  parson  die,  and  the  church  become 
void,  then  the  fee  is  in  abeyance,  until  there  be  a  new  parson 
presented,  admitted,  and  inducted  •  for  the  patron  hath  not  the 
fee,  but  only  the  right  to  present,  the  fee  being  in  the  incum- 
bent that  is  presented.    Terms  de  Ley,  6". 

If  a  man  makes  a  lease  for  life,  the  remainder  to  the  right 
heirs  of  J.  S.,  the  fee-simple  is  in  abeyance  until  J.  S.  dies. 
1  Inst.  342.  If  lands  be  leased  to  A.  B.  for  life,  the  remainder 
to  another  person  for  years,  the  remainder  for  years  is  in  abey- 
ance, until  the  death  of  the  lessee  for  life;  and  then  it  shall 
vest  in  him  in  remainder  as  a  purchaser,  and  as  a  chattel  shall 
go  to  his  executors.  3  Leon.  23.  Where  tenant  for  term  of 
another's  life  dieth,  the  freehold  of  the  land  is  in  abeyance  till 
the  entry  of  the  occupant.    1  Inst*  342-  b. 

Eee-simple  in  abeyance  cannot  be  charged  until  it  comes  in 
esse,  sous  to  be  certainly  charged  or  aliened  *  though  by  possi- 
bility it  may  fall  every  hour.    1  Inst.  378. 

The  necessity  there  was  in  the  old  law,  that  there  should 
always  be  some  person  to  do  the  feudal  duties,  to  fill  the  pos- 
session, and  to  answer  the  actions  which  might  be  brought  for 
the  fief,  introduced  the  maxim  that  the  freehold  could  never  be 
in  abeyance.  See  2  Wils.  16*5,  But  it  was  admitted  there 
were  some  cases  in  which  the  inheritance,  when  separated  from 
the  freehold,  might  be  so.  But  this  abeyance  or  suspension  of 
the  inheritance  could  not  but  be  considered  with  a  very  jealous 
eye5  and  it  was  agreed  that  it  should  be  discountenanced  and 
discouraged  as  much  as  possible,  and  allowed  upon  none  but 
the  most  urgent  occasions.  The  chief  reasons  of  this  may  be 
found  in  Blaekstone's  argument  in  the  case  of  Perryn  and 
Blake;  and  Mr,  Hargrave's  observations  on  the  rule  in 
Shelly  s  case.  To  these  reasons  the  modern  law  has  added  her 
marked  and  unremitted  odium  of  every  restraint  upon  aliena- 
tion; it  being  clear  that  no  restraint  could  be  more  effectual 
than  the  admission  of  a  suspension  of  the  inheritance.  The 
same  principles  have  in  some  degree  given  rise  to  the  well 
known  rule  of  law,  that  a  preceding  estate  of  freehold  is  indis- 
pensably necessary  for  the  support  of  a  contingent  remainder ; 
and  they  influence  in  some  degree  the  doctrines  respecting  the 
destruction  of  contingent  remainders.  See  1  Inst.  216,  a,  and 
312.  b.  and  the  notes  there. 

(f  In  a  grant  to  John  for  Hfe,  and  afterwards  to  the  heirs  of 
Richard,  the  inheritance  is  plainly  neither  granted  to  John  nor 
Richard,  nor  can  it  vest  in  the  heirs  of  Richard  till  his  death, 
nam  nemo  est  hcercs  viventis  ;  it  remains,  therefore,  in  waiting 
or  abeyance  during  the  life  of  Richard,  This  is  likewise 
always  the  case  of  a  parson  of  a  church,  who  hath  only  an 
estate  therein  for  the  term  of  his  life,  and  the  inheritance  re- 
mains in  abeyance.  And  not  only  the  fee  but  the  freehold  also 
may  be  in  abeyance;  as,  when  a  parson  dies,  the  freehold  of  his 
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glebe  is  in  abeyance  until  a  successor  is  named,  and,  then  it 
vests  in  the  successor."    2  Comm.  c.  7-  }">■  1 07» 

This  opinion,  which  may  now  be  considered  as  exploded,  was 
founded  on  a  notion,  generally  speaking  true  enough,  that  the 
operation  of  livery  was  immediate  and  entire,  and  therefore  that 
the  livery  to  John,  in  the  case  put,  carried  the  remainder  over 
with  it  at  the  same  time  out  of  the  grantor ;  and  if  the  re- 
mainder passed  from  the  grantor,  as  it  clearly  passed  for  the 
present  to  nobody,  this  doctrine  of  abeyance  was  a  necessary 
consequence.  This  conclusion,  though  couched  in  imposing 
terms,  as  abeyance  in  gremio  legis,  and  in  nubibits,  was  by  no 
means  satisfactory  ;  these  terms,  of  what  might  be  called  legal 
geography,  did  not  explain  to  any  man's  mind  where  the  estate 
was  in  the  interval.  At  the  same  time  certain  opinions  were 
held,  seemingly  inconsistent  with  it:  for  instance,  it  was  laid 
down,  that  if  John  died  in  the  lifetime  of  Richard,  as  the  heirs 
of  Richard  could  never  take,  the  grantor  should  have  the  land 
again,  the  same  grantor  in  whom,  by  the  hypothesis,  no  estate 
remained.  Mr.  Feme  met  the  dot  trine  in  the  only  way  in 
which  it  could  be  met,  by  denying  the  premises,  and  reasoned, 
that  if  the  remainder  passed  to  nobody,  it  passed  from  nobody, 
but  that  there  was  a  " suspension  of  the  complete  or  absolute 
operation  of  such  feoffinent  or  conveyance,  in  regard  to  the  in- 
heritance, till  the  intended  channel  for  the  reception  of  such 
inheritance  came  into  existence."  This  principle  will  be  found 
to  explain  all  the  cases  in  the  text:  whatever  portion  of  the  in- 
heritance cannot  take  effect  tit  prtesenti  remains  in  the  grantor 
or  his  heirs;  and  if  the  inheritance  can  never  pass,  as  in  the  case 
of  the  church,  it  always  remains  there.  See  Fearne  on  Con, 
Rem,  359.  36*.  (6th  cd.) 

With  respect  to  the  case  of  a  freehold  in  abeyance,  that 
seems,  upon  other  grounds,  as  objectionable  as  the  former; 
feudal  principles  always  requiring  an  immediate  tenant  of  the 
freehold  for  the  performance  of  the  services,  and  to  answer  to 
the  action  of  a  stranger.  The  case  put  of  the  glebe  during  a 
vacancy  of  the  church  is  not  perhaps  easy  of  solution  ;  that 
which  Mr.  Christian  proposes  in  a  note  on  this  passage  is  not 
entirely  satisfactory.  He  would  place  the  freehold  in  the  future 
successor,  who  is  to  be  brought  into  view  and  notice  by  insti- 
tution and  induction.  But  if  it  is  in  him,  it  is  not  there  use- 
fully for  either  of  the  purposes  for  which  alone  the  law  re-  j 
quires  it  to  be  in  any  one,  — the  services  are  not  performed,  and 
there  is  no  one  to  answer  the  prceetpe  of  a  strauger.  The 
same  objection  indeed  applies  if  we  place  it  in  the  heir  of  the 
founder  or  the  ordinary.  Perhaps  it  may  be  thought  not  un- 
reasonable to  admit  this  to  he  an  exception  to  the  general  rule; 
an  estate  altogether  is  the  creature  of  legal  reasoning,  to  be 
moulded,  raised,  or  extinguished  accordingly ;  and  it  may  be 
fairly  argued  that  as  the  freehold  can  exist  in  no  one  to  any 
useful  legal  purpose,  during  the  vacancy  of  the  church,  it  may 
not  exist  at  all.  This  is  a  conjecture  hazarded  with  great  dif- 
fidence, but  which  may  be  allowed  in  a  question  of  more  cu- 
riosity than  practical  importance.  Coleridge's  Note,  2  Black. 
Comm.  107-  n-  2. 

As  to  the  abeyance  of  titles  of  honour,  and  their  being  re- 
vived by  the  royal  nomination,  seel  Inst,  165.  a;  where  Lord 
Coke  says,  that  if  an  earl  of  Chester  die,  leaving  more  daugh- 
ters than  one,  the  eldest  shall  not  of  right  be  a  countess,  hut 
the  king  may,  for  the  uncertainty,  confer  the  dignity  on  which 
daughter  he  pleases.  And  this  doctrine,  says  Mr.  Hargravc, 
in  his  note,  is  undoubtedly  law,  though  our  books  furnish  little 
matter  on  the  subject ;  and  there  are  many  instances  of  an 
exertion  of  this  prerogative.  One  of  the  most  remarkable 
took  place  in  the  person  of  the  late  Mr.  Norborn  Berkley, 
who,  in  was  called  to  the  House  of  Peers  in  right  of  the 

old  barony  of  Botetourt,  after  an  abeyance  of  several  centuries, 
and  was  allowed  to  sit  according  to  the  antiquity  of  that  ba-  j 
rony.  See  Cas.  in  Do?n.  Proc.  17(>4.  Another  instance  was 
in  the  case  of  Sir  Francis  Dash  wood,  late  Lord  dc  Spencer; 
for  in  1 7fr3  he  was  called  to  the  ancient  barony  of  that  name 
in  right  of  his  deceased  mother,  who  was  eldest  sister  and  one 
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of  the  co-heirs  of  an  earl  of  Westmoreland,  on  whose  death 
that  barony  had  become  in  abeyance,  and  being  so  summoned 
he  took  his  seat  as  premier  baron,  in  place  of  Lord  Aberga- 
venny, who  before  possessed  that  distinction.  See  various  other 
cases  in  Cruise  on  Dignities,  chap.  5. 

ABGETORIA,  abgetiorum.~]  The  alphabet,  Matt.  Westm. 
— The  Irish  still  call  the  alphabet  abghitlen. 

A BI DING-BY.  This  term  is  used  (in  the  Scotch  law)  where 
a  deed  is  challenged  as  forged ;  the  party  founding  on  the 
deed  must  appear  in  court  and  abide  by  it;  this  is  done  by 
his  signing  a  declaration  that  he  abides  by  the  deed  quarrelled 
suh  periculo  falsi,  which  has  the  effect  of  pledging  him  to 
stand  to  the  consequences  of  founding  on  a  forged  deed.  It 
will  most  commonly  happen,  however,  that  the  abiding-by  is 
qualified;  as,  for  instance,  in  the  case  of  a  bill,  the  holder 
will  state  that  it  came  fairly  into  his  hands  in  the  course  of 
business,  and  he  will  abide  by  it,  under  that  protestation  and 
qualification,  and  as  in  no  shape  accessory  to  the  forgery  if 
there  be  one.    Scotch  Diet. 

ABIGEVUS,  for  abigens.  The  same  as  Abactor,  which 
see,  and  Bract.  Tract.  1.1.  1.  3.  c.  6*.  105.  ft 

ABILITY  to  inherit.    See  title  Alien. 

ABISHERING  or  ABISHERSING,  is  understood  to  he 
quit  of  amercements.  It  originally  signified  a  forfeiture  or 
amercement,  and  is  more  properly  mishering,  mishersing,  or 
miskering,  according  to  Spelmau.  It  ba'.h  >ince  been  termed 
a  liberty  or  freedom  ;  because,  wherever  this  word  is  used  in  a 
grant  or  charter,  the  persons  to  whom  made,  have  the  forfei- 
tures and  amercements  of  all  others,  and  are  themselves  free 
from  the  control  of  any  within  their  fee.  RastaCs  Abr.  Terms 
de  Ley,  7- 

A  B  J  U  RATION,  ahjuralio.~]  A  forswearing  orrenounciug 
by  oath :  in  the  obi  law  it  signified  a  sworn  banishment,  or  an 
oath  taken  to  forsake  the  realm  for  ever.  Staundf.  PI.  C.  /.  2. 
c.  40. 

Formerly,  in  Kiu^  Edward  the  Confessors  time,  and  other 
reigns  down  to  the  22  II.  $.  (in  imitation  of  the  clemency  of 
the  Roman  emperors  towards  such  as  fled  to  the  church),  if  a 
man  had  committed  felony  here,  and  he  could  fly  to  a  church 
or  church-yard  before  bis  apprehension,  he  might  not  be  taken 
from  thence  to  be  tried  for  his  crime  ;  but  on  confession  thereof 
before  the  justice,  or  before  the  coroner,  he  was  admitted  to 
his  oath,  to  abjure  or  forsake  the  realm ;  which  privilege  he 
was  to  have  forty  days,  during  which  time  any  person  might 
give  him  meat  and  drink  for  his  sustenance,  but  not  after,  on 
pain  of  being  guilty  of  felony.  See  Porns  Mirror,  lib.  1. 
But,  at  last,  this  punishment  being  but  a  perpetual  confinement 
of  the  offender  to  some  sanctuary,  wherein  (upon  abjuration 
of  his  liberty  and  live  habitation)  lie  would  choose  to  spend 
his  life  (as  appears  by  the  stat.  anno  22  H*  8.  c.  14-.),  this  pri- 
vilege was  abolished  by  stat,  £1  Jac*  1.  c.  28;  and  this  kind 
of  abjuration  ceased.    2  Inst.  629. 

As  to  the  effect  of  abjuration  on  the  marriage  tie,  see  tit. 
Baron  and  Feme. 

In  its  modern  and  now  more  usual  signification,  it  extends 
to  (he  person  as  well  as  place ;  as  for  a  man  to  abjure  the  Pre- 
tender by  path,  is  to  bind  himself  not  to  own  any  regal  autho- 
rity in  the  person  called  the  Pretender,  nor  ever  to  pay  him  any 
obedience,  &e.  See,  on  this  subject,  tit.  Xoncoujurmists,  Oaths, 
J  y({ j)  i.sf .  ]  i*  c(  ■  usa  u  t  s9  ev <  \ 

AJ3LATO-BULGIO.    Bulness  or  Bolness,  in  Cumberland. 

ABOLITION.  A  destroying  or  effacing,  or  putting  out  of 
memory  ;  it  also  signifies  the  leave  given  by  the  king,  or  judges, 
to  a  criminal  accuser  to  desist  from  further  prosecution,  Stat. 
25  H.  8.  c.  21. 

A  BONE,  Abouis.']    Avington  or  A  vent  on,  in  Gloucester- 
shire. 

ABORTION.    See  Homicide. 
ABREVICUM.    Berwick  on  Tweed. 

To  ABRIDGE,  abbreviate,  from  the  Fr.  abbreger.^  To 
make  shorter  in  words,  so  as  to  retain  the  sense  and  substance. 
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And  in  the  common  law  it  signifies  particularly  the  making  a 
declaration  or  count  shorter,  by  severing  some  of  the  substance 
from  it :  a  man  is  said  to  abridge  his  plaint  in  assize,  and  a 
woman  her  demand  in  action  of  dower,  where  any  land  is  put 
into  the  plaint  or  demand  which  is  not  in  the  tenure  of  the  de- 
fendant ;  for  if  the  defendant  pleads  non-tenure,  joint-tenancy, 
&c.  in  abatement  of  the  writ,  as  to  part  of  the  lands,  the  plain- 
tiff may  leave  out  those  lands,  and  pray  that  the  tenant  may 
answer  to  the  rest.  See  Brook,  tit.  Abridgment ;  vide  21  H.8. 
c.  3. 

ABRIDGMENT.  The  epitome  of  a  larger  work  con- 
tracted into  a  narrow  compass.  {Hooker.)  See  tit.  Booh,  Lite- 
rary Property. 

'the  principal  Abridgments  if  ike  Law  are  that  of  Sir 
Anthony  Pitzherbert,  a  judge  temp.  Hen.  *S.  first  printed  in 
15]  6,  and  containing  cases  down  to  21  Hen.  7 ;  a  work  of 
authority,  containing  many  cases  not  in  the  year  hooks,  some 
before  the  judges  in  their  Itinera.  The  <(  Grand  Abregement" 
of  Sir  Robert  Brooke,  Chief  Justice  of  the  Common  Pleas, 
temp.  Philip  and  Mary,  first  printed  in  the  year  1568-  This 
work  is  principally  founded  on  Fitzherbert's,  adding  many 
readings  not  now  extant,  and  many  fresh  cases.  Statbanfs 
abridgment,  which  was  the  first  attempt  at  digesting  the  law, 
and  contains  the  cast  s  down  to  the  time  of  Hen.  6*.  It  was 
printed  in  French  (quarto),  without  title,  date,  or  name.  Sir 
John  Corny ns's  (Cbief  Baron  of  the  Exchequer)  iC  Digest  of 
the  Laws  of  England,"  a  learned,  accurate,  and  excellently  ar- 
ranged work,  first  published  in  5  vols,  folio,  in  and  fol- 
lowing years;  the  last  edition  was  published  in  1822.  Mr. 
Hargrave  observes,  that  the  whole  work  is  remarkable  for  its 
great  variety  of  matter,  its  compendious  and  accurate  expres- 
sion, and  the  excellence  of  its  methodical  distribution ;  but 
that  Pleader  seems  to  be  the  author's  favourite  title.  Bacon's 
Abridgment  of  the  Law,  a  luminously  digested  and  learned 
work,  of  high  authority,  originally  composed  principally  from 
the  manuscripts  of  Chief  Baron  Gilbert,  by  Matthew  Bacon, 
Esq.,  and  first  published  in  1736,  17*0,  and  1751.  It  has 
passed  through  seven  editions,  the  last,  in  8  vols,  being  en- 
larged by  the  addition  of  1500  pages  of  matter,  and  much 
altered  and  improved ;  three  volumes  being  edited  by  Sir 
Henry  Gwillim,  and  five  volumes  by  Charles  Id  ward  Dodd, 
Esq.  i*v>2.  Viner's  "  General  and  Complete  Abridgment  of 
Law  and  Equity,"  in  24  vols.,  an  immense  body  of  law  and 
equity,  first  published  in  1741 — 1751,  a  highly  useful  compila- 
tion, notwithstanding  some  defects  and  inaccuracies ;  there  is  a 
supplement,  in  6*  vols,  published  1 799—1 806". 

ABROGATE,  abrogare.~\  To  disannul  or  take  away  any 
thing :  to  abrogate  a  law  is  to  lay  aside  or  repeal  it.-  Stat.  5 
and  6  E.  6.  c.  3.  Leges  postcriorcs  priorcs  contrarias  abro- 
gant. 

A BSENCE.  A  decree  (in  the  Scotch  law)  is  said  to  be 
in  absence,  where  no  appearance  is  made  for  the  defender. 
Every  Scotchman  who  h  within  the  kingdom  is  liable  to  be 
called  in  an  action  before  the  court  of  session;  in  which  action 
decree  may  be  given  against  the  defender,  although  no  ap- 
pearance be  made  for  him.  Even  a  foreigner,  though  not 
within  the  kingdom,  provided  he  be  possessed  of  a  land  estate 
in  it,  or  of  goods  which  have  been  attached  for  the  purpose  of 
founding  j  urisdiction,  may  be  exposed  to  a  decree  in  absence. 
Scotch  Diet. 

ABSENTEES,  or  des  absentees.  A  parliament  so  called, 
was  held  at  Dublin,  10th  May,  8  H.  8 ;  and  mentioned  in 
letters  patent,  dated  29  H.  8.    4  Inst.  354. 

ABSOLVE.    See  Assode. 

ABSOLUTE  WARRANDICE,  is  a  warrant  against  all 
mortals.    Scotch  Diet. 

ABSOLUTIONS,  from  Rome.    See  tit.  Papists. 

ABSONIARE,  a  word  used  by  the  English  Saxons  in  the 
oath  of  fealty,  and  signifying  to  slum  or  avoid — As  in  the 
form  of  the  oath  among  the  Saxons  recorded  by  Somncr. 

ABSQUE  HOC.    See  tit.  Traverse. 


ABUTTALS,  from  the  French  abutter  or  abouter,  to  limit 
or  bound.]  The  buttings  and  boundings  of  lands.  Last,  West, 
North,  or  South,  with  respect  to  the  places  by  which  they  are 
limited  and  bounded.  Camden  tells  us  that  limits  were  dis- 
tinguished by  hillocks  raised  in  the  lands  called  Botentines, 
The  sides  on  the  breadth  of  lands  are  properly  adjneentes* 
lying  or  bordering:  and  the  ends  in  length  abbtittantes,  abut- 
ting or  bounding.  The  boundaries  and  abuttals  of  corpora- 
tion and  church  lands,  and  of  parishes,  are  preserved  by  an 
annual  procession.  Boundaries  are  of  several  sorts ;  such  as 
inclosures  of  hedges,  ditches,  and  stones  in  common  fields, 
brooks,  rivers,  and  highways,  &c.of  manors  and  lordships. 

ACCAPITA  RE,  accapiium.^  To  pay  relief  to  lords  of  manors. 
— Capitali  domino  accapitare.    Fleta,  L  %  c  50. 

ACCEDAS  AD  CURIAM,  a  writ  to  the  sheriff  where 
a  man  hath  received  false  judgment  in  a  hundred  court,  or 
court  baron.  It  issues  out  of  the  Chancery,  but  is  returnable 
into  B-  R.  or  C.  B  ;  and  is  in  the  nature  of  the  writ  de  falso 
judicio,  which  lies  for  him  that  had  received  false  judgment  in 
the  county  court.  In  the  Register  of  Writs,  it  is  said  to  be  a 
writ  that  lies  as  well  for  justice  delayed,  as  for  false  judg- 
ment ;  and  that  it  is  a  species  of  the  writ  recordare,  the  sheriff 
being  to  make  record  of  the  suit  in  the  inferior  court,  and  cer- 
tify it  into  the  king  s  court.  Beg.  Orig,  Q.  56  :  N.  B.  18  : 
Dyer,  lfy). 

ACCEDAS  AD  VICECOU  ITEM.  Where  a  sheriff  hath 
a  writ  called  Pone  delivered  to  him,  but  suppresseth  it,  this 
writ  is  directed  to  the  coroner,  commanding  him  to  deliver  a 
writ  to  the  sheriff.    Reg.  Grig.  S3. 

ACCEPT  A  X  C  E ,  a ccep tatio.~]  The  t ak i n g  an d  a ccept ing  of 
any  thing  in  good  part,  and  as  it  were  a  tacit  agreement  to  a 
preceding  act,  which  might  have  been  defeated  and  avoided 
were  it  not  for  such  acceptance  had. 

As  to  the  effect  of  acceptance  of  Rent,  see  tit.  Rent,  Lease. 
How  far  the  acceptance  of  one  Estate  shall  destroy  another, 
see  tit  Estate, 

J I  here  the  acceptance  of  money  shall  discharge  a  Bond,  see 
tit.  Bond  V. 

As  to  acceptance  of  Bills,  sec  Bills  of  Exchange, 

How  far  the  acceptance  of  one  thing  shall  be  a  good  bar  to 
the  demand  of  another. 

W  hen  the  condition  of  a  bond  is  to  pay  money,  acceptance 
of  another  thing  is  good.  But  if  the  condition  is  not  for  money, 
but  a  collateral  thing,  it  is  otherwise.  Dyer,  56 :  9  Rep.  7]). 
Tbe  acceptance  of  uncertain  things,  as  customs,  &c.  made  over, 
may  not  be  pleaded  in  satisfaction  of  a  certain  sum  due  on  bond. 
Cro.  Car.  1^3.  If  a  woman  hath  title  to  an  estate  of  inherit- 
ance, as  dower,  &c.  she  shall  not  be  barred  by  any  collateral 
satisfaction  or  recompense:  and  no  collateral  acceptance  can 
bar  any  right  of  inheritance  or  freehold,  without  some  release, 
&c.  4  Rep.  L  When  a  man  is  entitled  to  a  thing  in  gross, 
he  is  not  bound  to  accept  it  by  parcels ;  and  if  a  lessor  distrain 
for  rent,  he  is  not  obliged  to  accept  part  of  it ;  nor  in  action  of 
detinue,  part  of  the  goods,  &c.    3  Salic.  2. 

Debt  upon  bond,  conditioned  for  the  obliger  to  make  an  as- 
surance of  such  lands  to  such  uses  as  in  the  condition  men- 
tioned; the  defendant  pleaded  that  he  had  made  a  feoffment  of 
the  same  lands  to  other  uses  than  in  the  condition  expressed, 
which  the  obligee  had  accepted;  upon  demurrer  it  was  ad~ 
judged  an  ill  plea;  for  the  obligor  ought  not  to  vary  from  the 
uses  set  forth  in  the  condition.    1  BrownL  60. 

Acceptance  of  a  less  sum  may  be  in  satisfaction  of  a  greater 
sum,  if  it  be  before  the  day  on  which  the  money  becomes  due 
3  Buhl.  301.    See  tit.  Payment 

ACCEPTILATION  (in  Scotch  law),  the  extinction  of  a 
debt,  with  a  declaration  that  the  debt  has  been  paid  when  it 
has  not ;  or  the  acceptance  of  something  merely  imaginary  in 
satisfaction  of  the  debt.    Scotch  Diet. 

ACCESSARY   or  Accessory.     Accessorius,  Particeps 


ACCESSORY,  L  II.  1,  2. 


crhmrris.^  One  guilty  of  a  felonious  offence,  not  principally, 
but  by  participation ;  as  bv  command,  advice,  or  concealment, 

Abettors  and  Accomplices  also  come  in  some  measure  under 
the  name,  though  the  former  not  strictly  under  the  legal  defi- 
nition of  Accessories.  An  Abeffor  is  one  who  stirs  up,  in- 
cites, instigates,  or  encouiages,  or  who  commands,  counsels,  or 
procures  another  to  commit  felony  (and  this  is  now  extended 
to  minor  offences  j  see  post);  and  in  many,  indeed  in  almost 
all  cases,  is  now  considered  as  much  a  principal  as  the  actual 
felon,  in  some  cases  more,  as  in  the  case  of  murder.  See 
Leach's  Hawk.  P.  C.  I  2.  c.  29-  §  7>  8.  and  c.  33.  §  98—103. 
An  Accomplice  is  one  of  many  equally  concerned  in  a  felony; 
and  the  word  is  generally  applied  to  those  who  are  admitted  to 
give  eviiktuv  against  their  fellow  criminals,  for  the  further- 
ance of  justice,  which  might  otherwise  he  eluded;  and  this  is 
done  on  the  ancient  principle  of  law  relative  to  Approvers.  See 
Leach's  Hank.  P.  C.  /.  2.  c.  :>?.  §  3.  ?.  and  notes;  4  Comm. 
829. 

The  following  extracts  from  Black  stone's  Commentaries 
(4  Comm.  34 — 40.  and  423.)  give  a  methodized  general  idea 
of  the  principles  governing  this  subject* — Consult  also  Hales 
Hist*  P.  C.  and  Hawk.  P.  C.  for  fuller  information. 

I.  Of  Principals, — A  man  may  he  principal  in  an  oflence 
in  two  degrees.  A  principal  in  the  first  degree,  is  he  that  is 
the  actor,  or  absolute  perpetrator  of  the  crime ;  and  in  the 
second  degree,  he  who  is  present,  aiding  and  abetting  the  fact 
to  be  done.  1  Hale's  P.  C.  6*15. — Which  presence  need  not 
always  he  an  actual  immediate  standing  by,  within  sight  or 
hearing  of  the  fact ;  but  there  may  be  also  a  constructive  pre- 
sence, as  when  one  commits  a  robbery  or  murder,  and  another 
keeps  watch  or  guard  at  some  convenient  distance.  Foster, 
350.  And  this  rule  hath  also  other  exceptions  ;  for,  in  case  of 
murder  by  poisoning,  a  man  may  be  a  principal  felon  by  pre- 
paring and  laying  the  poison,  or  persuading  another  to  drink 
it  (Kcb.  .52.)  who  is  ignorant  of  the  poisonous  quality  (Foxier; 
3  H)  )>  or  giving  it  to  him  for  that  purpose ;  and  yet  not  admi- 
nister it  himself,  nor  be  present  when  the  very  deed  of  poison- 
ing is  committed.  3  Inst.  138.  And  the  same  reason  will 
hold  with  regard  to  other  murders  committed  in  the  absence  of 
the  murderer,  by  means  which  lie  had  prepared  before  hand, 
and  which  probably  could  not  fail  of  their  mischievous  effect. 
As  by  laying  a  trap,  or  pitfall,  for  another,  whereby  he  is 
killed;  letting  out  a  wild  beast,  with  an  intent  to  mischief; 
or  excitinu  a  madman  to  commit  murder,  so  that  death  there- 
upon  ensues;  in  every  of  these  cases  the  party  offending  is  \ 
guilty  of  murder  as  a  principal  in  the  first  degree.  For  he 
cannot  be  called  an  accessory,  that  necessarily  presupposing  a 
principal ;  and  the  poison,  the  pitfall,  the  beast,  or  the  mad- 
man, cannot  be  held  principals,  being  only  the  instruments  of 
death.  As  therefore  he  must  be  certainly  guilty  either  as 
principal  or  accessory,  and  cannot  be  so  as  accessor}',  it  follows 
that  he  must  be  guilty  as  principal ;  and  if  principal,  then  in 
the  first  degree,  for  there  is  no  other  criminal,  much  less  a  su- 
perior in    the  guilt,  whom  he  could  aid,  abet,  or  assist. 

1  Hales  P.  C.  6*1/:  2  Hawk.  P.  C.  441,  % 

II.  Of  Accessories. — An  Accessory  is  he  who  is  not  the 
chief  actor  in  the  offence,  nor  present  at  its  performance,  but 
is  some  way  concerned  therein,  either  before  or  after  the  fact 
committed;  in  considering  the  nature  of  which  degree  of 
guilt,  we  will  examine,  1 .  What  offences  admit  of  accessa- 
ries, and  what  not ;  2,  Who  may  be  an  accessory  before  the 
fact;  3.  Who  may  be  an  accessory  after  it ;  4,  How  accesso- 
ries, considered  merely  as  such,  and  distinct  from  principals, 
are  to  be  treated  ;  5.  Of  accessories  or  accomplices  accusing 
principals. 

1.  In  high  treason  there  are  no  accessories,  but  all  are  prin- 
cipals :  the  same  acts  that  make  a  man  accessory  in  felony, 


making  him  a  principal  in  high  treason,  upon  account  of  the 
heinousness  of  the  crime,    3  Inst*  138  :  1  Hales  P,  C.  6 13. 
Besides,  it  is  to  be  considered,  that  the  bare  intent  to  commit 
treason  is  many  times  actual  treason ;  as  imagining  the  death 
of  the  king,  or  conspiring  to  take  away  his  crown.    And  as  no 
one  can  advise  and  ahet  such  a  crime  without  an  intention  to 
have  it  done,  there  can  be  no  accessories  before  the  fact,  since 
the  very  advice  and  abetment  amounts  to  principal  treason. 
J 3 ut  this  will  not  hold  in  the  inferior  species  of  high  treason, 
which  do  not  amount  to  the  legal  idea  of  compassing  the  death 
of  the  king,  queen,  or  prince.    For  in  these,  no  advice  to  com- 
mit them,  unless  the  thing  be  actually  performed,  will  make  a 
man  a  principal  traitor.    Foster,  342.    In  petit  treason,  mup 
der,  and  felonies,  with  or  without  benefit  of  clergy,  there  may 
be  accessories;  except  only  in  those  offences,  which,  by  judg- 
ment of  law,  are  sudden  and  unpremeditated,  as  manslaughter 
and  the  like,  which,  therefore,  cannot  have  any  accessories 
before  the  fact.    1  Hale's  P.  C.  615.    So  too  in  petit  larceny, 
and  in  all  crimes  under  the  degree  of  felony,  there  are  no 
accessories  either  before  or  after  the  fact:  but  all  persons  con- 
cerned therein,  if  guilty  at  all,  are  principals  ;  1  Hale's  P.  C. 
6lS;  the  same  rule  holding  with  regard  to  the  highest  and 
lowest  offences;  though  upon  different  reasons     In  treason  all 
are  principals,  propter  odium  delicti  ;  in  trespass  all  are  princi- 
pals, because  the  law,  qua?  de  minimis  non  curat,  does  not  de- 
scend to  distinguish  the  different  shades  of  guilt  in  petty  mis* 
demeanors.     It  is  a  maxim  tiiat  accessories  setpiitur  nafuram 
sui  principalis;  3  Inst.  139;  and  there  fore  an  accessory  can- 
not be  guilty  of  a  higher  crime  than  his  principal,  being  only 
punished  as  a  partaker  of  his  guilt.    So  that  if  a  servant  insti- 
gates a  stranger  to  kill  his  master,  this  being  murder  in  the 
stranger  as  principal,  of  course  the  servant  is  accessory  only  to 
the  crime  of  murder,  though,  had  he  been  present  and  assist- 
ing, he  would  have  been  guilty,  as  principal,  of  petty  treason, 
and  the  stranger  of  murder.    2  Hawk.  P.  C.  441,  2, 

Though  generally  an  act  of  parliament,  creating  a  felony, 
renders  (consequentially)  accessories  before  and  after,  within 
the  same  penalty,  )Tet  the  special  penning  of  the  act  of  parlia- 
ment in  such  cases  sometimes  varies  the  case.  Tin  is  the  sta- 
tute of  3  //.  7.  c.  2.  against  taking  away  maidens,  &c.  makes 
the  offence,  and  the  procuring  and  abetting,  yea,  and  wittingly 
receiving  also,  to  be  all  equally  principal  felonies,  and  excluded 
of  clergy.    1  Hales  P.  C\  6 1 4. 

2.  Sir  Matthew  Hale  (5  Hale's  P.  C.  6l5,  6l6.)  defines  an 
accessory  before  the  fact  to  be  one,  who  being  absent  at  the 
time  the  crime  was  committed,  doth  yet  procure,  counsel,  or 
command  another  to  commit  a  crime.  Herein  absence  is  ne- 
cessary to  make  him  accessory;  for  if  such  procurer,  or  the 
like,  be  present,  he  is  guilty  of  the  crime  as  principal.  If  A. 
then  advise  B.  to  kill  another,  and  B.  does,  in  the  absence  of 

A.  ,  now  B.  is  principal,  and  A.  is  accessory  in  the  murder. 
And  this  holds  though  the  party  killed  be  not  in  rerum  naturd 
at  the  time  of  the  advice  given.  As  if  A.  the  reputed  father, 
advises  B.  the  mother  of  a  bastard  child,  unborn,  to  strangle  it 
when  born,  and  she  does  so,  A,  is  accessory  to  the  murder. 
Dyer,  186.  And  it  is  also  settled  (Foster,  125.)  that  whoever 
procureth  a  felony  to  be  committed,  though  it  be  by  the  inter- 
vention of  a  third  person,  is  an  accessory  before  the  fact.  It 
is  likewise  a  rule,  that  he  who  in  anywise  commands  or  coun- 
sels another  to  commit  an  unlawful  act  is  accessory  to  all  that 
ensues  upon  thut  unlawful  act,  but  is  not  accessory  to  any  act 
distinct  from  the  other :  as  if  A.  commands  B.  to  beat  C,  and 

B.  heats  hi  in  so  that  he  dies,  B.  is  guilty  of  murder  as  principal, 
and  A.  as  accessory;  but  if  A,  commands  B.  to  burn  C.'s  house, 
and  he  in  so  doing  commits  a  robbery,  now  A.,  though  acces- 
sory to  the  burning,  is  not  accessory  to  the  robbery,  for  that  is 
a  thing  of  a  distinct  and  unconsequcntial  nature.  1  Hales 
P.  C.  b'17.  But  if  the  felony  committed  be  the  same  in  sub- 
stance with  that  which  is  commanded,  and  only  varying  in 
some  circumstantial  matters;  as  if,  upon  a  command  to  poison 
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A.,  he  is  stabbed  or  shot,  and  dies,  the  commander  is  still 
accessory  to  the  murder,  for  the  substance  of  the  thing  com- 
manded was  the  death  of  A.,  and  the  manner  of  its  execution 
is  a  mere  collateral  circumstance.  2  Hawk.  P.  C.  44-3.  There  can 
be  no  accessories  either  before  or  after  a  homicide  per  in  infor- 
tunium or  se  (tej'endendo,  for  it  is  presumed  to  be  sudden  ;  and 
if  it  come  with  deliberation  it  is  murder.  1  Hale,  437-  6\()i 
2  Haivk.  P.  C.  c.  2<).  §  24.  Nor  any  accessories  before  in 
manslaughter,  1  Hale,  450  r  2  Hawk.  P.  C.  c.  2{).  §  %  4  : 
East,  P.  C.  353. 

3.  An  accessory  after  the  fact  may  be,  where  a  person, 
knowing  a  felony  to  have  been  committed,  receives,  harbours, 
relieves,  comforts,  aids,  or  assists  the  felon.  1  Hale's  P.  C. 
(>18:  Brooke's  Ab.  Jurisdiction,  4:  Dal/on,  c  Kil.  Therefore 
to  make  an  accessory  ex  posi ]  facto,  it  is  in  the  first  place  requi- 
site that  he  knows  of  the  felony  committed.    2  Hawk.  P,  C. 

446-  In  the  next  place,  he  must  receive,  relieve,  comfort,  or 
assist  him.  And,  generally,  any  assistance  whatever  given  to 
a  felon,  to  hinder  his  being  apprehended,  tried,  or  suffering 
punishment,  makes  the  assister  an  accessory.  As  furnishing 
him  with  a  horse  to  escape  his  pursuers,  money  or  victuals  to 
support  him,  a  house  or  other  shelter  to  conceal  him,  or  open 
force  or  violence  to  rescue  or  protect  him.  2  Hawk.  P.  C, 
444,  5.  So  likewise  to  convey  instruments  to  a  felon  to  enable 
him  to  break  gaol,  or  to  bribe  the  gaoler  to  let  him  escape, 
makes  a  man  an  accessory  to  the  felony.  And  by  stat.  11  and  12 
W.  3,  c.  7'  the  receiving  a  pirate  or  any  vessel  or  goods  pirati- 
cally taken  renders  the  receivers  accessory  to  the  piracy,  lint 
to  relieve  a  felon  in  gaol  with  clothes  or  other  necessaries,  is  no 
offence;  for  the  crime  imputable  to  this  species  of  accessory  is 
the  hindrance  of  public  justice,  by  assisting  the  felon  to  escape 
the  vengeance  of  the  law.  1  Hales  P.  C.  624.  A  man  may 
be  an  accessory  to  an  accessory  by  the  receiving  him,  knowing 
him  to  he  an  accessory  to  felony.    1  Hate,  622. 

The  felony  must  be  complete  at  the  time  of  the  assistance 
given  ;  vise  it  makes  not  the  assistant  any  accessory.  As  if  one 
wounds  another  mortally,  and  after  the  wound  given,  but 
before  death  ensues,  a  person  assists  or  receives  the  delinquent, 
this  does  not  make  him  accessory  to  the  homicide  ;  for  till 
death  ensues,  there  is  no  felony  committed.   2  Hawk.  P.  C. 

447-  But  so  strict  is  the  law,  where  a  felony  is  actually  com- 
plete, in  order  to  do  effectual  justice,  that  the  nearest  relations 
are  not  suffered  to  aid  or  receive  one  another.  If  the  parent 
assists  the  child  or  the  child  his  parent,  if  the  brother  receives 
the  brother,  the  master  his  servant,  or  the  servant  his  master, 
or  even  if  the  husband  relieves  his  wife,  who  may  have  any  of 
them  committed  a  felony,  the  receivers  become  accessories,  coo 
post  facto.  3  Inst,  108:  2  Hawk,  P,  C  320.  But  a  feme 
covert  cannot  become  an  accessory  by  the  receit  and  conceal- 
ment of  her  husband ;  for  she  is  presumed  to  act  under  his 
coercion,  and  therefore  she  is  not  bound,  neither  ought  she  to 
discover  her  lord.     1  Hates  P.  C  6'2J. 

4.  The  general  rule  of  the  ancient  law  was,  that  accessories 
shall  suffer  the  same  punishment  as  their  principals;  if  one  be 
liable  to  death,  the  other  is  also  liable.  3  Inst.  188.  Why, 
then,  it  may  be  asked,  are  such  elaborate  distinctions  made 
between  accessories  and  principals,  if  both  are  to  suffer  the 
same  punishment  ?  For  these  reasons  ;  1.  To  distinguish  the 
nature  and  denomination  of  crimes,  that  the  accused  may  know 
how  to  defend  himself  when  indicted:  the  commission  of  an 
actual  robbery  being  quite  a  different  accusation  from  that  of 
harbouring  the  robber.  2.  Because,  though  by  the  ancient 
common  law  the  rule  is  as  before  laid  down,  that  both  shall  be 
punished  alike,  vet  by  the  statutes  relating  to  the  benefit  of 
t^BrgV,  now  abolished,  a  distinction  was  made  between  them; 
accessories  after  the  fact  being  allowed  the  benefit  of  clergy, 
denied  to  the  principals,  and  accessories  before  the  fact,  in 
many  cases;  as  among  others  in  petit- treason,  murder,  robbery, 
and  wilful  burning.  1  Hale's  P.  C.  015.  And  perhaps  if  a 
distinction  were  constantly  to  be  made  between  the  punishment  | 


of  principals  and  accessories,  even  before  the  fact,  the  latter  to 
be  treated  with  a  little  less  severity  than  the  former,  it  might 
prevent  the  perpetration  of  many  crimes,  by  increasing  the 
difficulty  of  finding  a  person  to  execute  the  deed  itself;  as  his 
danger  would  be  greater  than  that  of  his  accomplices,  by  rea- 
son of  the  difference  of  his  punishment.  Beccar.  c.  37-  See 
post.  3.  Because  no  man  formerly  could  be  tried  as  acees- 
sorv  till  after  the  principal  was  convicted,  or  at  least  he  must 
have  been  tried  at  the  same  time  with  him,  though  that  law  is 
now  much  altered.  4.  Because,  though  a  man  be  indicted 
as  accessory  and  acquitted,  he  may  afterwards  be  indicted  as 
principal ;  for  an  acquittal  of  receiving  or  counselling  a  felon 
is  no  acquittal  of  the  felony  itself:  but  it  is  a  matter  of  some 
doubt,  whether  if  a  man  be  acquitted  as  principal,  he  can  be 
afterwards  indicted  as  accessory  before  the  fact ;  since  those 
offences  are  frequently  very  nearly  allied,  and  therefore  an 
acquittal  of  the  guilt  of  one  may  be  an  acquittal  of  the  other 
also.  1  Hales  P.  C.  625,  626:  2  Hawk,  P.  C.  529,  5.30  : 
Foster,  36].  But  it  is  clearly  held,  that  one  acquitted  as 
principal  may  be  indicted  as  accessory  after  the  fact;  since  that 
is  always  an  offence  of  a  different  species  of  guilt,  principally 
tending  to  evade  the  public  justice,  and  is  subsequent  in  its 
commencement  to  the  other.  Upon  these  reasons  the  dis- 
tinction of  principal  and  accessory  will  appear  to  be  highly 
necessary,  though  the  punishment  is  still  much  the  same  w  ith 
regard  to  principals  and  such  accessories  as  offend  before  the 
fact  is  committed, 

By  the  old  common  law,  the  accessory  could  not  be  arraigned 
till  the  principal  was  attainted,  unless  he  chose  it,  for  he 
might,  waive  the  benefit  of  the  law  ;  and  therefore  principal  and 
accessory  might  and  may  still  be  arraigned  and  plead,  and  also 
be  tried  together.  But  otherwise  if  the  principal  had  never 
been  indicted  at  all,  had  stood  mute,  had  challenged  above 
thirty-five  jurors  peremptorily,  had  claimed  the  benefit  of 
clergy,  had  obtained  a  pardon,  or  had  died  before  attainder, 
the  accessory  in  any  of  these  eases  could  not  be  arraigned;  for 
mm  const  if  it  whether  any  felony  was  committed  or  no,  till  the 
principal  was  attainted;  and  it  might  so  happen  that  the  ac- 
cessory should  be  convicted  one  day,  and  the  principal  acquitted 
the  next,  which  would  be  absurd.  However,  this  absurdity 
could  only  happen  where  it  was  possible  that  a  trial  of  the 
principal  might  be  had  subsequent  to  that  of  the  accessory  ;  and 
therefore  the  law  still  continues  that  the  accessory  shall  not  be 
tiied  so  long  as  the  principal  remains  liable  to  be  tried  hereafter. 
By  §  9*  of  7  G.  4.  c,  6'4.  for  improving  the  administration 
of  criminal  justice  in  England,  accessories  before  the  fact  (by 
counselling,  procuring,  or  commanding)  to  any  felony  at  com- 
mon law  or  by  statute  shall  be  deemed  guilty  of  felony,  and 
may  be  indicted  either  as  accessory  with  the  principal  felon,  or 
after  his  conviction,  or  for  substantive  felony,  whether  the  prin- 
cipal be  convicted  or  not,  and  shall  be  punished  as  an  accessory, 
and  may  be  tried  by  the  court  having  jurisdiction  to  try  the 
principal,  wherever  the  offence  may  have  been  committed,  by 
land  or  sea,  within  the  king's  dominions  or  without,  and  if 
committed  in  a  distant  country  from  the  principal  offence,  may 
be  tried  in  either ;  but  no  such  accessory,  when  once  so  tried, 
shall  be  again  indictable  for  the  same  offence. 

By  §  10.  accessories  after  the  fact,  to  any  felony,  may  be 
tried  (but  as  accessories  only  and  after  conviction  of  the  prin- 
cipal) in  like  manner  as  accessories  before  the  fact. 

By  ^  11,  of  the  same  act,  accessories,  either  before  or  after 
the  fact  in  felony,  may  be  prosecuted  after  the  conviction  of 
the  principal,  although  the  principal  die,  or  be  pardoned,  or 
otherwise  delivered  before  attainder,  and  shall  suffer  the  same 
punishment  as  such  accessory  would  have  been  liable  to  if  the 
principal  had  been  attainted. 

By  §  of  9  G.  4,  c.  31.  accessories  before  the  fact  to  murder 
shall  suffer  death  as  felons. 

By  the  acts  7  and  8  G.  4.  c.  28.  for  England,  and  J)  G.  4.  <\ 
for  Ireland^  an  accessory  before  the  fact  may  be  tried  and 
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punished  as  such,  either  with  the  principal  or  after  his  convic- 
tion, or  as  a  substantive  felon,  by  any  court  having  jurisdiction 
to  try  the  principal,  although  the  otlenee  be  committed  on  the 
seas,  or  abroad.  When  offences  are  committed  in  different 
counties,  accessories  may  he  tried  in  either.  Accessory  after 
the  fact  may  he  tried  either  in  the  county  where  the  principal 
offence,  or  that  of  the  accessory,  was  committed.  Accessory 
may  be  prosecuted  after  conviction  of  principal,  though  he  be 
not  attainted,  &c. 

By  stat.  7  and  8  G.  4.  c.  2f).  §  6\.  (which  introduces  new  pro- 
visions in  the  law  by  constituting  principals  in  the  first  and 
second  degree,  and  accessories  in  misdemeanors)  it  is  enacted, 
u  that  every  person  who  shall  aid,  abet,  counsel,  or  procure 
the  commission  of  any  misdemeanor  punishable  by  indictment 
under  this  act  shall  be  liable  to  be  indicted  and  pun  is  lad  as  a 
principal  offender.'1  And  in  the  same  words  it  is  so  enacted  in 
stat.  7  and  8  G.  4.  c.  30.  §  26. 

By  stat.  7  and  S  G.  4.  c.  29.  §  6 L  it  is  enacted,  <c  that  in  the 
case  of  every  felony  punishable  under  this  act,  every  principal  in 
the  second  degree,  and  every  accessory  before  the  fact  shall  be 
punishable  with  death  or  otherwise,  in  the  same  manner  as  the 
principal  in  the  first  degree  is  by  this  act  punishable,  and  every 
accessory  after  the  fact ,  to  any  felony  punishable  under  this 
act  (except  only  a  receiver  of  stolen  property)  shall,  on  con- 
viction, be  liable  to  be  imprisoned  for  any  term  not  exceeding 
two  years."  See  Abettors  in  cases  of  misdemeanors  by  the 
same  section,  and  see  tit.  Receivers. 

In  stat.  7  and  8  G.  4.  c.  30.  §  26;  this  clause  is  enacted  in 
the  same  words  as  to  all  cases  of  felony  punishable  by  that 
act,  except  only  the  words  "  receivers  of  stolen  property"  being 
omitted. 

To  aid,  abet,  counsel,  or  procure  the  commission  of  &  felony 
makes  the  party  (if  he  be  present,  hut  not  the  party  actually 
committing  the  offence)  a  principal  in  the  second  degree,  in 
other  cases  it  constitutes  him  an  accessory;  but  to  aid,  abet, 
or  assist  in  the  commission  of  a  misdemeanor  makes  him  what  is 
termed  an  abettor,  whose  punishment  depends  on  the  nature 
of  the  offence  of  the  principal.    See  7  and  8  G.  4.  c.  29. 

Persons  not  present,  or  sufficiently  near  to  give  assistance, 
cannot  be  principals,  hut  are  accessories.    C.  C.  R.  356; 

By  stat.  9  G.  4.  c.  31.  §  31.  accessories  after  the  fact  to 
murder  may  he  transported  for  life,  or  imprisoned  with  hard 
labour,  in  the  gaol  or  house  of  correction,  not  exceeding  four 
years, 

5.  The  old  doctrine  of  approvements,  when  one  criminal 
appealed  or  accused  his  accomplices  in  order  to  ohtain  his 
pardon,  is  now  grown  into  disuse  ;  and  the  statutes  in dem nify- 
ing  or  rewarding  discoverers  are  repealed  by  7  and  8  G,  4. 
c.  27- 

ACCESSION  ;  property  by,  see  title  Occupant. 

This  is  also  the  term  used  in  speaking  of  the  commencement 
of  the  king's  reign. 

A CCO LA.  An  husbandman  who  came  from  some  other 
parts  or  country  to  till  the  lands,  eo  quod  adrcniens  ten  am  eolat. 
And  is  thus  distinguished  from  Incola,  viz.  Accolo  no?i  pro- 
priam,  propriam  colil  Incola  t  err  am.    Du  Fresne. 

ACCOLADE,  from  the  Fr.  accolcr,  coltum  amplecti.']  A  ce- 
remony used  in  knighthood  by  the  kings  putting  his  hand 
about  the  knight's  neck. 

ACCOMPLICE.    See  Accessory,  Approver. 

ACCOM  PT.    See  Account. 

ACCORD.  Fr.~\  Is  an  agreement  between  two  or  more 
persons,  where  any  one  is  injured  by  a  trespass,  or  offence 
done,  or  on  a  contract,  to  satisfy  him  with  some  reeompence ; 
which  accord,  if  executed  and  performed,  shall  be  a  good  bar  in 
law,  if  the  other  party  after  the  accord  performed,  bring  an 
action  for  the  same  trespass,  &c.    Terms  de  Ley. 

When  a  duty  is  created  by  deed  in  certainty,  as  by  hill, 
bond,  or  covenant  to  pay  a  sum  of  money,  this  duty  accruing 
by  writing,  ought  to  he  discharged  by  matter  of  as  high  a  na- 


ture ;  but  when  no  certain  duty  arises  by  deed,  but  the  action 
is  for  a  tort  or  default,  &c.  for  which  damages  are  to  he  reco- 
vered, there  an  accord  with  satisfaction  is  a  good  plea.  6  Rep. 
43.  In  accord  one  promise  may  he  pleaded  in  discharge  of 
another,  before  breach  ;  but  after  breach,  it  cannot  be  dis- 
charged without  a  release  in  writing.  2  Mod.  44.  Accord 
with  satisfaction  upon  a  covenant  broken,  is  a  good  plea  in 
satisfaction  and  discharge  of  tin  damages.  Lutw,  3o(J.  And 
accord  made  before  the  covenant  broken,  had  been  adjudged 
a  good  bar  to  an  action  of  covenant,  as  it  may  he  in  satisfaction 
of  damage  to  come.  1  Dune.  Ah.  :>  \S  ;  but  see  contm,  1 
Taunt.  428  :  7  Price,  604:  3  East,  251 :  Bac.  Ab.  Accord.  (B.) 
(7th  ed.) 

[f  a  contract  without  deed  is  to  deliver  goods,  &c.  there 
money  may  be  paid  by  accord  in  satisfaction ;  but  if  one  is 
bound  in  an  obligation  to  deliver  goods,  or  to  do  any  collate- 
ral thing,  the  obligor  cannot  by  accord  give  money  in  satisfac- 
tion thereof;  though  when  one  is  hound  to  pay  money,  he  may 
give  goods  or  any  other  valuable  thing  in  satisfaction.  9  Rep. 
78  :  1  InsL  212,  Where  damages  are  uncertain,  a  lesser  thing 
may  he  done  in  satisfaction,  and  in  such  a  case  an  accord  and 
satisfaction  is  a  good  plea ;  hut  in  action  of  debt  on  a  bond, 
there  a  lesser  sum  cannot  be  paid  in  satisfaction  of  a  greater* 

4  Mod.  S8.  Accord  with  satisfaction  is  a  good  plea  in  per- 
sonal actions,  where  damages  only  are  to  be  recovered ;  and  in 
all  actions  which  suppose  a  wrong  vi  el  armis,  wThere  a  capias 
and  exigent  lie  at  the  common  law,  in  trespass  and  ejectment, 
detinue*  &c.  accord  is  a  good  plea:  so  in  an  appeal  of  maihem. 
But  in  real  actions  it  is  not  a  good  plea.  4  Rep.  1.  9*  70: 
9  Rep.  77*  Of  late  it  hath  been  held,  that  upon  mutual  pro- 
mises an  action  lies,  and  consequently,  there  being  equal  re- 
medy on  both  sides,  an  accord  may  be  pleaded  without  execu- 
tion, as  well  as  an  arbitrament.  Raym.  450;  2  Jones,  158. 
Acceptance  of  the  thing  agreed  on  in  these  accords  is  the 
onlv  material  thing  to  make  them   binding.     Hob.   178  : 

5  Mod.  86. 

In  pleading  accord  is  the  safest  by  way  of  satisfaction*  and 
not  of  accord  alone,  For  if  it  be  pleaded  by  way  of  accord,  a 
precise  execution  thereof  in  every  part  must  be  pleaded  :  but, 
by  way  of  satisfaction,  the  defendant  need  only  allege,  that  he 
paid  the  plaintiff  such  a  sum,  &c.  in  full  satisfaction  of  the 
accord,  which  the  plaintiff  received.  9  Rep.  80.  The  defendant 
must  plead  that  the  plaintiff  accepted  the  thing  agreed  upon  in 
full  satisfaction,  §c.  And  if  it  be  on  a  bond,  it  must  be  in 
satisfaction  of  the  money  mentioned  in  the  condition,  and  not 
of  I  he  bond  ;  which  cannot  he  discharged  but  by  writing  under 
hand  and  seal  Cro.  Jac.  2">4.  (>">():  Bac.  Ab.  Accord  and 
Satisfaction.  (7th  ed.)  And  the  accord  and  satisfaction  must  be 
shown  in  pleading  to  he  of  the  whole  matter  in  the  declaration, 
and  therefore  where  in  assumpsit  on  several  promises  the  de- 
fendant pleaded  accord  and  satisfaction  of  the  cause  of  action, 
the  plea  was  bad,  as  it  did  not  go  to  the  whole  declaration, 
2  Chit.  Rep.  303  ;  and  see  5  Bam.  §  A.  886.  See  further 
Com.  Dig.  tit.  Accord.  See  tit*  Acceptance,  Award,  Bond, 
Estate,  Lease,  Rent,  Payment. 

The  reasoning  in  cases  whether  accord  and  satisfaction  is  to 
he  allowed  a  good  bar  to  an  action,  is  often  extremely  subtle. 
The  general  principle  is,  that  it  is  a  good  bar  where  the  party 
seeks  pecuniary  damages  only,  or  conjointly  with  the  restitu- 
tion of  a  chattel  real  or  personal,  for  some  personal  wrong,  or 
the  breach  of  some  contract  whether  by  parol  or  specialty;  but 
that  it  is  not  a  good  bar  where  the  object  is  the  recovery  of  a 
freehold,  or  where  the  admission  of  it  would  operate  to  dis- 
charge a  subsisting  contract  under  seal. 

To  make  an  accord  sufficient  in  cases  where  such  a  plea  is 
available,  the  following  rules  are  important  to  be  observed: 
1.  It  must  be  in  full  satisfaction  of  the  injury  complained  of, 
and  must  leave  no  part  uncovered  ;  thus,  in  trespass  for  taking 
cattle,  an  accord  that  the  plaintiff  should  have  his  cattle  again 
would  he  insufficient,  for  mere  restitution  leaves  uncovered 
the  damage  sustained  by  the  removal  and  intermediate  loss  of 
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possession.  2.  It  must  be  complete  and  executed :  a  promise 
to  give,  and  an  agreement  to  accent,  something  at  a  future  day 
will  not  avail  ;  nor  will  it  be  butter,  if  the  day  be  past,  and 
the  defendant  at  the  day  tendered  the  performance  of  the  agree- 
ment, which  the  plaintiff  refused  to  accept.  3.  It  must  be  to 
give  or  do  something  which  has  legal  value  :  and  4.  That  value 
must  not,  upon  the  face  of  it,  and  of  necessity,  he  less  than 
that  of  the  thing  in  lieu  of  which  it  is  given  or  done.  Thus 
if  the  defendant  has  promised  to  deliver  100  bushels  of  wheat 
of  a  certain  quality,  at  a  certain  time  and  place,  and  has  failed 
so  to  do,  it  would  be  no  answer  to  an  action  to  state  the 
plaintiff's  acceptance  of  50  bushels  of  the  same  quality,  and  at 
the  same  time  and  place  in  satisfaction  thereof.  But  where  the 
inferiority  is  not  necessary ,  nor  upon  the  face  of  the  thing,  no 
actual  inferiority  to  be  made  out  by  evidence,  is  a  legal  objec- 
tion ;  as  in  the  case  put,  a  change  of  quality,  time,  or  place, 
might  make  the  50  equal  to  the  100,  and  consequently  a  legal 
satisfaction  for  the  non-delivery  of  them.  Coleridge  s  note  in 
3  Buck.  Comm.  c.  1. 

ACCOUNT  or  ACCOM  PT  ;  computus.^  Is  a  writ  or  action 
Which  lies  against  a  bailiff  or  receiver  to  a  lord  or  others,  who, 
by  reason  of  their  offices  and  business,  are  to  render  accompt^ 
but  refuse  to  do  it.    F.  X.  B.  116". 

This  action  is  now  seldom  used ;  but  the  most  liberal,  exten- 
sive, and  beneficial  action  Ls  for  money  had  and  received,  by 
defendant  to  plaintiff's  use,  which  will  lie  in  almost  every  case 
where  one  hath  money  of  another's  in  his  hands,  which  he 
ought  to  pay  him.  This  form  of  action  is  equivalent  to  a  bill 
in  equity.  An  action  on  the  case  on  insimul  c'mnpulasset  is  also 
usual  for  the  balance  of  a  settled  account.  See  Godfrey  v. 
Saunders,  3  Wils.  and  $  Comm.  [62.  The  action  of  account 
is  now  very  seldom  resorted  to,  since  it  is  held  that  the  balance 
of  an  account,  however  numerous  the  items  may  be,  recovered 
in  assumpsit.  5  Taunt.  43 1  :  1  Marsh,  115:  see  vide,  2  Camp. 
238. — The  action  of  account,  however,  lies  in  the  following 
cases. 

If  a  person  receives  money  due  to  me  upon  an  obligation, 
&e,  I  may  either  have  an  action  of  accompf  against  him  as  my 
receiver  ;  or  action  of  debt,  or  on  the  case,  as  owing  me  so 
much  money  as  he  had  received.  I  Lill.  33.  If  I  pay  money 
in  my  own  wrong  to  another,  I  may  bring  an  action  against 
him  for  so  much  money  received  to  my  use:  but  then  he  may 
discharge  himself  by  alleging  it  was  for  some  debt,  or  to  be 
paid  over  by  my  order  to  some  other  person,  which  he  hath 
done,  &c.  1  Li II.  30.  But  if  a  man  have  a  servant,  whom  he 
orders  to  receive  money,  the  master  shall  have  accompt  against 
him,  if  he  were  his  receiver.  Co.  Lit.  172.  If  money  be  re- 
ceived by  a  man's  Avife  to  his  use,  action  of  accompf  lies  against 
the  husband,  and  he  may  be  charged  in  the  declaration  as  his 
own  receipt.  Co.  Lit,  295.  Account  does  not  lie  against  an 
infant,  but  it  lies  against  a  man  or  woman,  that  is  guardian, 
hail  iff]  or  receiver,  being  of  age  and  dis-covert :  and  though  an 
apprentice  is  not  chargeable  in  this  action,  for  what  he  usually 
receives  in  his  master's  trade,  yet  upon  collateral  receipts  he 
shall  be  charged  as  well  as  another.  Co.  Lit.  172:  Roll.  Ah. 
117:  3  Leon.  92. 

As  to  other  actions  of  accompi,  they  will  not  lie  of  a  thing 
certain  :  if  a  man  delivers  10/.  to  merc  handize  with,  he  shall  not 
have  account  of  the  10/.  but  of  the  profits,  which  are  uncertain  ; 
and  this  is  one  reason  why  this  action  will  not  lie  for  the 
arrears  of  rent.  1  Danv.  Ah*  215.  Action  of  account  may  be 
brought  against  a  factor  that  sells  goods  and  merchandizes 
upon  credit,  without  a  particular  commission  so  to  do,  though 
the  goods  are  bona  peril  ura.  2  Mod.  100.  If  there  are  two 
demands  in  a  declaration,  to  which  the  defendant  pleads  an 
accompi  stated,  the  plaintiff  can  never  after  resort  to  the  original 
contract,  which  is  Thereby  merged  and  discharged  in  the  ac- 
compi; if  A.  sells  his  horse  to  B.  for  10/.  and  there  being  divers 
other  dealings  between  them,  they  come  to  an  accompi  upon 
the  whole,  and  B.  is  found  in  arrear  St  A.  must  bring  his  insi- 
mul  computasset  for  it ;  but  if  there  be  only  one  debt  betwixt 


the  parties,  entering  into  an  accompi  for  that  would  not  deter- 
mine the  first  contract.  1  Mod.  Rep.  206:  2  Mod.  41.  It 
has  been  held,  that  mutual  demands  on  an  accompi  are  not 
extinguished  by  settling  it,  and  promise  to  pay  the  balance; 
wherefore  assumpsit  lies  for  the  original  debt.  Fiizgib.  44. 
A  man  having  received  of  another  100/.  to  be  employed  in 
merchandise  abroad,  covenants  at  his  return  to  accompi  to 
him ;  this  doth  not  alter  the  case ;  but,  notwithstanding  the 
covenant,  action  of  accompt  may  be  brought.  2  BulsL  2:56'. 
And  if  I  deliver  to  another  person  goods  or  money  beyond 
sea,  to  be  delivered  again  to  me  in  England  at  a  certain  place, 
and  he  delivers  it  not,  I  may  be  relieved  by  this  action,  F.N* 
B.  18. 

Accompt  may  be  brought  against  the  following  persons  : 

If  a  man  makes  one  his  bamff  oi  a  manor,  &c.  he  shall  have 
a  writ  of  accompt  against  him  as  bailiff;  where  a  person  makes 
one  receiver,  to  receive  his  rents  or  debts,  &c.  he  shall  have 
accompt  against  him  as  receiver ;  and  if  a  man  makes  one  his 
bailiff  and  also  his  receiver,  then  he  shall  have  accompf  against 
him  in  both  ways.  Also  a  person  may  have  a  writ  of  accompt 
against  a  man  as  bailiff  or  receiver,  where  he  was  not  his  bai- 
liff or  receiver ;  as  if  a  man  receive  money  for  my  use,  I  shall 
have  an  accompt  against  him  as  receiver ;  or  if  a  person  deli- 
ver money  unto  another  to  deliver  over  unto  me,  I  shall  like-* 
wise  have  accompt  against  him  as  my  receiver :  so  if  a  man 
enter  into  my  lauds  to  my  use,  and  receive  the  profits  thereof, 
1  shall  have  accompt  against  him  as  bailiff.    9  36  H.6: 

10  R.  2.    Fitz.  Accompt.  & 

A  judgment  in  accompt,  as  receiver,  is  no  bar  to  action  of 
accompt  as  bailiff ;  but  'tis  said  a  bailiff  cannot  be  charged  as 
receiver,  nor  a  receiver  as  bailiff;  because  then  he  might  be 
twice  charged.  2  Let1.  127:  1  Danv.  Abr.  220,  221.  The 
heir  may  have  writ  of  accompt,  before  or  after  his  full  age, 
against  a  guardian  in  socage,  and  if  he  sue  the  guardian  for 
profits  of  his  lands  taken  before  he  is  fourteen  years  old,  he 
must  charge  him  as  guardian ;  but  if  it  be  for  taking  the  pro- 
fits after  that  age,  then  he  must  sue  him  as  bailiff.    LiL  124 : 

N.  B.  118,  Where  an  heir  sues  a  stranger  that  doth  in- 
termeddle with  his  land,  he  shall  charge  him  in  accompt  as 
guardian.    F.  N.  B.  18. 

A  man  devises  lands  to  be  sold  by  his  executors,  and  the 
money  thence  arising  to  be  distributed  amongst  his  daughters  ,* 
action  of  accompt  lies  in  this  case,  for  the  daughters  against 
the  executors.  Jenk.  Cent.  215:  2  Roll.  Ah.  285.  An  action 
of  accompi  lies  against  a  bailiff,  not  only  for  what  profits  he 
hath  made  and  raised,  but  also  for  what  he  might  have  made 
and  raised  by  his  care  and  industry,  his  reasonable  charges  and 
expences  deducted.  Co.  Lit.  172.  In  this  instance  the  action 
of  accompt  may  be  preferable  to  that  for  money  had  and  re- 
ceived.— One  merchant  may  have  an  accompt  against  another, 
where  they  occupy  their  trade  together ;  and  if  one  charges 
me  as  bailiff  of  his  goods  ad  mercandhandum,  I  must  answer 
for  the  increase,  and  be  punished  for  my  negligence ;  but  if 
he  charges  me  as  receiver  ad  computandum,  I  must  be  answer- 
able only  for  the  bare  money  or  thing  delivered.  F.  N.  B. 
117  :  Co.  Lit.  272:  2  Leon.  Ca.  245. 

If  a  bailiff  or  receiver  make  a  deputy,  action  of  accompt  will 
not  lie  against  the  deputy,  but  against  him.    1  Leon.  32. 

Statutes, — In  the  writ  of  accompt  the  process  by  the  com- 
mon law  was  summons,  attachment,  and  distress  infinite.  The 
statute  of  Marlbridge  (52  H.  3.  c.  23.)  gave  attachment  bv 
the  body,  if  the  bailiff  had  no  lands  by  which  he  might  be 
distrained.    2  Inst.  By  the  gfcat* '  Westm,  2.  (13.  E.  1. 

sL  I.)  c*  11.  if  the  accountant  be  found  in  arrearages,  the 
auditors  that  are  assigned  to  him  have  power  to  award  him  to 
prison— In  the  process  of  outlawry,  &c.  the  scat.  13  E.  3.  c.  23. 
gives  an  action  of  accompi  to  the  executors  of  a  merchant ;  the 
stat.  25  E.  3.  c.  5.  to  executors  of  executors ;  the  stat,  3 1 
E.  3.  c.  11.  to  administrators;  and  by  the  stat.  3  and  4  Ann. 
Cm  1 6.  actions  of  account  may  be  brought  against  the  executors 
and  administrators  of  every  guardian,  bailiff,  and  receiver,  and 
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by  one  joint-tenant,  tenant  in  common,  his  executors  and  admi- 
nistrators, against  the  other  as  bailiff,  for  receiving  more  than 
his  share,  and  against  their  executors  and  administrators;  and 
the  auditors  appointed  by  the  court  may  examine  the  party 
on  oath. 

It  may  be  proper  to  say  something  concerning  the  pica  and 
judgment  in  account ;  and  though  the  order  may  seem  some- 
what irregular,  it  will  be  necessary  first  to  explain  the  nature 
of  the  judgment,  which  being  rightly  understood,  the  dis- 
tinctions as  to  the  method  of  pleading  will  be  more  easily 
conceived. 

The  usual  judgment  is  quod  computet,  on  which  the  defend- 
ant is  taken  by  capias  ad  cOmpuiandum  ;  hut  there  are  two 
judgments  in  this  writ,  for  if  the  defendant  cannot  avoid  the 
suit  by  plea,  judgment  is  first  given,  That  he  doaccompt  ;  and 
having  done  this  before  the  auditors,  there  is  another  judg- 
ment entered,  that  the  plaintiff  shall  recover  of  the  defendant 
so  much  us  is  found  in  arrcar.  1  1  Rep.  10.  In  a  late  case  two 
principal  officers  of  the  court  were,  on  motion,  appointed  auditors 
after  a  judgment  quod  com  put  el.  2  Chitt.  R.  10:  and  see  3  Dow. 
$  Ry.  596.  The  first  judgment  is  but  an  award  of  the 
court,  like  a  writ  to  inquire  of  damages  ;  and  these  two  judg- 
ments depend  one  upon  another;  for  if  judgment  be  to  ac- 
compt,  and  the  party  die  before  he  hath  accounted,  the  executor 
cannot  proceed  in  the  action,  but  it  must  be  begun  again;  and 
no  writ  of  error  will  lie  upon  the  first  till  after  the  second 
judgment.    11  Rep.  40. 

With  respect  to  the  plea,  the  following  distinctions  are  to  be 
noticed  : 

What  may  be  pleaded  in  bar  to  the  action,  shall  not  be  al- 
lowed to  be  pleaded  before  the  auditors.  Cro.  Car.  82.  l6l  : 
Bac.  Ab.  Accompt.  (Ff)  (7th  cd.)  Some  picas  are  in  bar  of  the 
accompt,  and  others  in  discharge  before  auditors ;  and  some 
pleas  will  be  allowed  before  auditors,  that  will  not  be  in  bar  to 
the  accompt.  Dyer,  21  :  11  Rep,  8.  In  accompt  the  plaintiff 
declared  of  the  receipt  of  money  by  the  hands  of  a  stranger; 
the  defendant  pleaded  a  gift  of  the  money  afterwards  by  the 
plaintiff;  this  was  a  good  plea  as  well  in  bar  of  the  action  as 
before  auditors.    Winch.  <). 

The  pleas  in  this  action  are,  quod  mtnquam  futt  receptor; 
quod  plene  compulavit,  §c.  It  is  no  plea  by  an  accom  plant 
that  he  was  robbed  ;  unless  he  alleges  it  was  without  his  de- 
fault and  negligence,  and  then  it  will  he  a  good  plea.  Co.  Lit. 
89'  That  the  defendant  never  was  bailiff]  is  the  general  bar; 
and  it  is  a  good  pica  in  bar,  by  claiming  a  property  in  the 
things  to  be  accounted  for.  29  E.  3.  c.  4-7.  A  defendant,  as 
receiver,  cannot  wage  his  law  where  he  receives  the  money 
by  another's  hands:  it  is  otherwise  where  he  received  it  of  the 
plaintiff  himself.    1  Cro.  919, 

It  may  be  proper  to  add,  that  the  process  in  accompt  is  sum- 
mons, pone,  and  distress  ;  and,  upon  a  nihil  returned,  the  plain- 
tiff may  proceed  to  outlawry.  The  statute  of  limitations,  21 
/.  1.  c.  Hi.  doth  not  bar  a  man  who  is  a  merchant  from  bring- 
ing action  of  accompt  for  merchandize  at  any  time;  but  all 
other  actions  of  accompt  are  within  the  statute. 

In  Chancery,  upon  an  accompt  of  fifteen  or  twenty  years* 
standing,  the  defendant  may  be  allowed  to  prove,  on  his  own 
oath,  what  he  cannot  otherwise  make  proof  of ;  but  here  the 
particulars  must  be  named,  as  to  whom  the  money  was  paid, 
for  what,  and  when,  &e.  1  C.  Rep.  146.  And  a  defendant 
shall  be  discharged  upon  his  oath  of  sums  under  40<y» ;  though 
it  is  held  a  plaintiff  shall  not  so  charge  another,  or  be  allowed 
anything  in  equity  on  his  oath.  2  C  Co*.  219:  1  Vern,  283. 
See  Oath.  Vide  Corny  nss  Digest,  tit.  Accompt?. — Kidd's  Com. 
Dig.  Introduction  to  that  title. 

ACCOUNTANT-GENERAL,  an  officer  in  the  court  of 
Chancery,  and  Exchequer,  appointed  by  act  of  parliament  to 
receive  all  money  lodged  in  court.  He  is  to  convey  the  money 
to  the  Bank,  and  take  the  same  out  by  order ;  and  he  is  only  to 
keep  the  account  with  the  Bank ;  for  the  Bank  is  answerable 


for  all  money  received  by  them,  and  not  the  Accountant- Gene- 
ral, Sec,    Stat.  12  Geo*  1,  c.  32  :  1  Geo.  4,  c.  35. 

Counterfeiting  the  hand  of  the  Accountant-General  was  for- 
merly a  capital  felony  by  stat.  12  Geo.  1-  c.  32.  §  i):  1  Geo.  4. 
c.  35.  and  27  :  but  now,  by  stat.  1  Will.  4.  c.  66.  §  I.  the 
capital  punishment  appears  to  he  modified,  and  the  offender 
subjected  to  transportation  for  life,  or  a  lesser  period.  See  tit. 
For  trcrt/. 

Property  in  the  bands  of  the  Accountant-General  shall  on 
his  removal,  death,  &c.  vest  in  his  successor.  Stat.  54  Geo.  3. 
c.  11:  1  Geo.  4.  c.  35.  §  8. 

ACCOUNTS  PUBLICK.  By  stat.  25  Geo.  3,  a.  52.  the 
patents  formerly  granted  to  Lord  Sondes  and  Lord  Mount- 
stuart,  as  auditors  of  the  imprest,  were  vacated,  and  the  an- 
nual sum  of  7000/.  each  made  payable  to  them  during  their 
respective  lives.  §1.3. 

Under  this  act  his  Majesty  was  empowered  to  appoint  five 
commissioners  by  letters  patent.  These  were  stiled  the  Com- 
missioners for  auditing  the  public  accounts  ;  and  held  their  offi- 
ces quamdiu  se  bene  gesserint. 

The  commissioners  under  this  act  were  invested  with  all  the 
powers,  and  subject  to  the  same  duties  and  controul,  as  the 
auditors  of  the  imprest  formerly  were ;  except  as  altered  by 
the  act. 

Stat.  34  Geo.  3.  c.  5{).  extended  the  provisions  of  25  Geo,  3. 
c.  52.  for  better  examining  and  auditing  the  public  accounts 
of  the  board  of  Ordnance,  the  commissioners  of  the  Navy,  the 
commissioners  for  victualling  the  Navy,  and  the  commissioners 
of  the  Sick  and  Hurt. 

39  Geo,  3.  c.  83.  transferred  to  the  commissioners  for  audit- 
ing the  public  accounts  the  duties  then  performed  in  the  offices 
of  the  auditors  of  the  land  revenue.    §  1 — 10. 

See  also  39  and  40  Geo.  3.  c.  54  :  47  Geo.  3.  st.  2.  c.  $9  :  54 
Geo.  3.  c.  S3,  for  more  effectually  charging  public  accountants 
with  payment  of  interest,  for  allowing  them  interest  in  certain 
cases,  and  for  compelling  payment  of  balances  due  from  them. 

By  stat.  41  Geo.  3.  c,  22.  extended  by  48  Geo.  3.  c.  Ql.  his 
Majesty  was  empowered  to  appoint  five  commissioners  for  the 
more  eflectual  examination  of  accounts  of  public  expenditure 
for  the  forces  in  the  West  Indies,  and  to  report  to  the  commis- 
sioners for  auditing  puhlie  accounts  in  England. 

By  42  Geo.  3.  c.  70.  §  4.  the  Treasury  shall  annually  cause 
accounts  of  the  revenues,  expenditure,  debt,  &e.  of  Great  Bri- 
tain, to  be  made  up  to  January  5,  and  laid  before  parliament 
on  or  before  25th  March  yearly — And  the  like  provisions  arc 
made  for  laying  the  like  accounts  before  parliament  by  the 
Treasury  of  Ireland,  by  44  Geo.  3.  c,  58.  By  50  Geo.  3t 
c.  117*  and  53  Geo.  3.  c,  86.  accounts  of  the  increase  and  dimi- 
nution of  public  salaries,  pensions,  and  allowances,  shall  be 
annually  laid  before  parliament. 

By  46  Geo.  3  c.  141.  "for  more  effectual  provision  for  the 
more  speedy  and  regular  examination  and  audit  of  the  public 
accounts  of  this  kingdom;"  after  reciting  25  Geo,  3.  c.  52 :  45 
Geo.  3.  c.  55 :  and  45  Geo.  3.  c  91.  it  enacts  that  the  offices  of 
comptroller  of  army  accounts,  and  of  auditor  of  puhlie  accounts, 
be  henceforth  distinct.  His  Majesty  is  empowered  to  appoint 
commissioners  for  auditing  public  accounts,  not  exceeding  ten 
in  the  whole,  and  to  grant  salaries  to  the  commissioners,  viz. 
to  the  chairman  150oT.  per  annum,  and  1200/.  to  each  of  the 
other  commissioners* — The  lords  of  the  treasury  are  empowered 
to  allow  salaries  to  officers,  clerks,  &c.  out  of  the  consolidated 
fund,  and  to  subdivide  commissioners  into  boards,  and  apportion 
their  business. — But  no  vacancy  is  to  be  filled  up  without  au- 
thority of  parliament,  until  the  number  of  commissioners  shall 
be  reduced  to  five  ;  and  the  majority  of  commissioners  of  any 
board  competent  to  act,  &c.  §  i — % — Such  commissioners  are 
ineligible  to  a  seat  in  parliament  by  §  22.  of  the  said  act 

See  further  pro  visions  for  enforcing  these  acts,  47  Geo.  3. 
st.  2.  c.  9  :  49  Geo,  3,  c.  95  : — for  extending  them  to  accounts  of 
the  Paymaster- General,  48  Geo.3.c.  49.  128:— to  the  Barrack 
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Master  General,  47  Geo.  2.st.  I.e.  13:  48  Geo.  3.  c.  79*  90  •  — 
for  the  examination  of  the  civil  and  military  accounts  of  Ire- 
land, 52  Geo*  3.  c.  51,  52; — and  for  securing  the  due  appli- 
cation of  money  in  the  hands  of  public  accountants  there,  54  j 
Geo.  3.  c.  S3. 

ACCRETION  of  land  by  Alluvion.    Sec  tit.  Occupancy. 

AC  CROC  HE,  from  the  Fr,  acc rocker,  to  hook  or  grapple 
unto.]  It  signifies  to  encroach,  and  is  mentioned  in  the  stat. 
25  Ed.  3.  c.  8.  to  that  purpose.  The  French  use  it  for  delay ; 
as  accrochcr  un  proces,  to  stay  the  proceedings  in  a  suit. 

ACCUMULATIVE  JUDGMENT.  As  the  law  stood 
previous  to  the  passing  of  a  recent  statute,  Accumulative  Judg- 
ment could  only  be  given  in  cases  of  misdemeanour,  but  not  in 
conviction  for  felony,  because  the  party  attainted  was  considered 
to  be  dead  in  law  :  the  stat.  6  G.  4.  c.  25.  §  4.  enacts  that  the 
allowance  of  the  benefit  of  clergy  to  any  person  convicted  of 
felony  shall  not  render  the  party  dispunishable  for  any  act  of 
felony  committed  before  the  time  of  such  allowance  ;  and  now 
by  the  stat.  7  and  8  G.  4.  c,  28.  §  10.  if  a  person  under  sentence 
for  another  crime  is  convicted  of  felony,  the  court  is  empowered 
to  pass  a  second  sentence  to  commence  after  the  expiration  of 
the  first;  and  by  §11.  offenders  committing  felony  after  a  pre- 
vious conviction  for  felony,  may  be  transported  for  life,  or  for 
not  less  than  seven  years,  or  imprisoned  not  exceeding  four 
years,  and,  if  a  male,  be  once,  twice,  or  thrice  publicly  or  pri- 
vately whipped  in  addition  to  such  imprisonment. 

ACCUSATION,  accusation  The  charging  any  person 
with  a  crime.  By  Magna  Charla  no  man  shall  be  imprisoned 
or  condemned  on  any  accusation,  without  trial  by  his  peers,  or 
the  law.  None  shall  be  vexed  upon  any  accusation,  but  ac- 
cording to  the  law  of  the  land  :  and  no  man  may  be  molested 
bv  petition  to  the  king,  &c.  unless  it  be  by  indictment,  or  pre- 
sentment of  lawful  men,  or  by  process  at  common  law,  Stat. 
25  Ed.  3.  st.  5.  c.  4:  28  Ed.  3.  c.  3.  None  shall  be  com- 
pelled to  answer  an  accusation  to  the  king,  without  present- 
ment, or  some  matter  of  record.  Stat.  42  Ed.  3.  c.  3.  See 
stat.  58  Ed.  3.  c.  9-  By  stat.  5  and  (>  Ed.  6.  p.  11.  §  12 ;  and 
1  P.  $  M.  c.  10,  Hi  in  treason  there  must  he  two  lawful 
accusers.  As  to  self-accusation,  see  tit*  Evidence.  Sec  tit. 
j\  la  tic  ion  s  Prosec  u  t  ion . 

ACEMANNES-CEASTER,  Accmanni  Civitasr\  Bath, 

q*  v. 

ACEPHALI,  the  levellers  in  the  reign  of  King  Hen.  1  ; 
who  acknowledge  no  head  or  superior.    Leges  II .  1  :  Du  Gauge. 

AC  ET1AM  BILLJE  i—And  also  to  a  bill  to  be  exhibited 
for  20/.  debt,  &c]  Words  in,  or  a  clause  of,  a  writ,  where 
the  action  requires  bail.  The  stat.  13  Car.  2.  st,  2.  c.  2.  which 
enjoins  the  cause  of  action  to  be  particularly  expressed  in  the 
writ  or  process  which  holds  a  person  to  bail,  hath  caused  the 
adding  of  this  clause  in  writs  to  the  usual  complaints  of  tres-, 
pass,  which  latter  gives  cognizance  to  the  court,  while  that  of 
debt  authorises  the  arrest.  See  Tidd,  l66\  (9th  ed.)  This 
ought  not  to  he  made  out  against  a  peer  of  the  realm,  or  upon 
a  penal  statute,  or  against  an  executor  or  administrator,  or  for 
any  debt  under  1  Ql.  in  the  superior  courts ;  which  sum  is  now 
raised  to  20/.  by  7  and  8  G.  4.  c.  71  *  Nor  in  any  action  of 
account,  action  of  covenant,  &c,  unless  the  damages  are  [0/.  or 
more ;  nor  in  action  of  trespass,  or  for  battery,  wounding,  or 
imprisonment,  except  there  be  an  order  of  court  for  it,  or  a 
warrant  under  the  hand  of  one  of  the  judges  of  the  court  out 
of  which  the  writ  issues.  1  Lilt.  Ah.  IS:  see  North's  Life  of 
Lord  Keeper  Guildford,  fol.  90  100:  Impey's  Instructor  Cle- 
ricalis,  K.  B.  and  C.  P.  :  and  this  Dictionary,  tit.  Arrest,  BaUM 
Process,  Capias,  Common  Pleas-:  Tidd's  Prac.  !(>(>.  (<tfh  ed.) 
And  now  by  the  rules  of  Hilary  Term,  1832,  in  all  the  courts, 
a  variance  between  the  ac  etiam  and  the  declaration,  or  the 
want  of  an  ac  etiam,  where  the  defendant  is  arrested,  shall  not. 
be  ground  for  discharging  the  defendant  or  the  bail ;  but  the 
bail-bond,  or  recognizance  of  bail,  shall  be  taken  with  a 
penalty  or  sum  of  40/.  only. 


ACHAT,  Fr.  Aohet.']  A  contract  or  bargain.  Purveyors 
by  stat.  34  Ed.  3.  c.  2.  were  called  Achaiors,  which  word  is  also 
used  bv  Chaucer.  _  . 

ACHELANDA,  AUCHELANDIA,  AUKLAND1A. 
Auk)  and,  in  the  bishoprick  of  Durham. 

ACHERSET.  An  ancient  measure  of  corn,  conjectured  to 
be  the  same  with  our  quarter  or  eight  bushels. 

AC  HO  LIT  E,  Achat  it  ua\]  A  n  inferior  church  servant,  who, 
next  under  the  subdeacon,  followed  or  waited  on  the  priests 
and  deacons,  and  performed  the  meaner  offices  of  lighting  the 
candles,  carrying  the  bread  and  wine,  and  paying  other  servile 
attendance- 

ACKNOWLEDGMENT-MONEY,  is  a  sum  paid  in 
some  parts  of  England  by  the  copyhold  tenants  on  the  death 
of  their  landlords,  as  an'acknowledgment  of  their  new  lords; 
in  like  manner  as  money  is  usually  paid  on  the  attornment  of 
tenants. 

ACQUIETANDIS  PLEGIIS.  A  writ  of  justices  lying 
for  the  surety  against  a  creditor  who  ref uses  to  acquit  him  after 
the  debt  is  satisfied,    1let£.  of  Writs,  158. 

A  CQ  U  \  ETA  N  IT  A  BE  SHIEIS  ET  HUNDREDIS.  To 
be  free  from  suits  and  services  in  shires  and  hundreds, 

ACQUIETARE,  qmOum  raldere.]  To  acquit.  Dr.  Wilk. 
Gloss.    It  also  sometimes  signifies  to  pay.    Mon.  Angl.  lorn.  U 

jot.  199.  ,  , 

ACQUITTAL,  from  the  French  word  Aquiitcr,  and  the 
Latin  compound  AcquietdreS]  To  free  or  discharge.  It  sig- 
nifies in  one  sense  to  be  free  from  entries  and  molestations  of 
a  superior  lord  for  services  issuing  out  of  lands ;  {see  Terms 
de  Ley;)  and  in  another  signification  (the  most  general)  it 
is  taken  for  a  deliverance  and  setting  free  of  a  person  from  the 
suspicion  of  guilt ;  as  he  that  on  trial  is  discharged  (if  a  felony, 
is  said  to  be  acquietatus  de  jchnid ;  and  if  he  be  drawn  in 
question  again  for  the  same  crime,  he  may  plead  aulcr  foils 
acquit  ;  as  his  life  shall  not  be  twice  put  in  danger  for  the  same 
ofience.    2  Inst.  385. 

Acquittal  in  fact,  is  when  a  person  is  found  not  guilty  of  the 
offence  by  a  jury,  on  verdict.  &c.  13 ut  in  murder,  if  a  man 
was  acquitted,  appeal  might  formerly  he  brought  against  him- 
3  Inst.  273.  But  appeals  are  now  abolished  by  59  G.  3. 
c.  46\ 

If  one  be  acquitted  on  an  indictment  of  murder,  supposed  to 
be  done  at  such  a  time ;  and  after  indicted  again  in  the  same 
county,  for  the  murder  committed  at  another  time:  here,  not- 
withstanding that  variance,  the  parly  may  plead  aulcr  /bits 
acquit,  by  averring  it  to  be  the  same  felony  ;  so  where  a  person 
is  indicted  a  second  time,  for  robbery  upon  the  same  person,  but 
at  another  vill,  &c.  2  Hawk.  P.  C.  Where  a  man  is  dis- 
charged on  special  matter  found  by  the  grand  jury,  yet  he  may 
be  indicted  de  novo  seven  years  afterwards,  and  cannot  plead 
this  acquittal ;  as  he  may  upon  the  special  matter  found  by  the 
petty  )urv?  and  judgment  given  thereon.  Ibid.  24-6.  See  also 
Leach* s  Hawkins,  c.  2(>.  §  6*4. 

If  a  person  is  lawfully  acquitted  on  a  malicious  prosecution, 
he  may  bring  his  action,  &c.  for  damages,  after  he  hath  ob- 
tained a  copy  of  the  indictment ;  but  it  is  usual  for  the  judges 
of  gaol  delivery  to  deny  a  copy  of  an  acquittal  to  him  who 
intends  to  bring  an  action  therei  n,  when  there  was  a  probable 
cause  for  a  criminal  prosecution.  Carfh.  Rep.  421  :  see 
Leach's  Hawkins,  c.  23.  §  142.  &c.  And  it  is  not  settled 
whether  a  party  tried  for  felony,  and  acquitted,  has,  or  not,  a 
right  to  have  a  copy  of  the  record  of  acquittal.  See  10  Barn. 
§  Ores  70.  By  stat.  3  Hen.  7-  c.  1.  if  either  principal  or 
accessary  be  acquitted  on  an  indictment  for  murder,  the  court 
may  remit  him  to  prison,  or  bail  him,  at  their  discretion,  till 
the  year  and  day  (for  appeal)  be  passed. 

ACQUITTANCE,  Acquietaniia^  Signifieth  a  discharge 
in  writing,  of  a  sum  of  money,  or  debt  due ;  as,  where  a  man 
is  hound  to  p*y  rent,  reserved  upon  a  lease,  Sec.  and  the  party 
to  whom  due^  on  receipt  thereof,  gives  a  writing  under  his 
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hand,  witnessing  that  he  is  paid  ;  this  will  be  such  a  discharge 
in  law,  that  he  cannot  demand  and  recover  the  sum  or  duty 
again,  if  the  acquittance  be  produced.  Terms  de  Leg,  15: 
Duer}  6.  2.i.  51.  An  acquittance  is  a  discharge  and  bar  in  the 
law  to  action s,  Sic.  And  if  one  acknowledges  himself  to  be 
satisfied  by  deed,  it  may  be  a  good  plea  in  bar,  without  any 
thing  received;  see  per  Heath,  J.f  2  Taunt-  143;  but  an 
acquittance,  without  seal,  is  only  evidence  of  satisfaction,  and 
not  pleadable. 

It  is  observed,  that  a  general  receipt  or  acquittance  in  full  of 
all  demands,  will  discharge  all  debts,  except  such  as  are  on 
specialty,  vU.  bonds,  bills,  and  other  instruments  sealed  and 
delivered ;  on  which  account  those  can  be  destroyed  only  by 
some  other  specialty  of  equal  force,  such  as  a  general  release, 
&e. ;  there  being  this  difference  between  that  and  the  genera/ 
acquittance*    See  Cra  Jac.  i)50. 

But  in  some  oases  a  court  of  equity  will  order  accounts  to 
be  opened,  even  alter  an  acquittance  in  full  of  all  o1  em  amis. 

And  now,  in  the  superior  courts  of  law,  the  producing  an 
acquittance  will  not  bar  the  action,  if  the  plaintiff' can  by  any 
means  show  a  mistake,  and  that  he  has  not  been  paid,  or  paid 
so  much  as  the  acquittance  is  for.  See  5  Barn.  $  A.  iiOJ : 
1  Dow.  cy  Ry.  211  :  3  Barn.ty  (  res.  421.  arc. 

In  some  cases  payment  may  be  refused,  unless  an  acquit- 
tance is  given.  Thus  the  obligor  is  not  bound  to  pay  money 
upon  a  single  bond,  except  an  acquittance  be  givLm  him  by  the 
obligee ;  nor  is  he  obliged  to  pay  the  money  before  he  hath  the 
acquittance.  But  in  case  of  an  obligation  with  a  condition,  it 
is  otherwise  ;  for  there  one  may  aver  payment.  And  by  stat. 
3  and  4  Ann.c.  If)  if  an  action  of  debt  is  brought  upon  a  single 
bill,  and  the  defendant  hath  paid  the  money,  such  payment 
may  be  pleaded  in  bar  of  the  action. 

A  servant  may  give  an  acquittance  for  the  use  of  his  master, 
where  such  servant  usually  receives  his  master's  rents,  &e.  and 
a  master  shall  be  bound  by  it.  Co.  Lit.  112-  See  Bac.  Ah. 
Master  and  Servant  (K.)  (Ed.  by  Gwillim  and  Dodd.)  The 
manner  of  tender  and  payment  of  money  shall  be  generally  | 
directed  by  him  who  pays  it,  and  not  by  him  who  receives  it; 
and  the  acquittance  (night  to  be  given  accordingly. 

ACRE,  from  the  German  Acker ,  Aeer.~\  A  quantity  of 
land,  containing  in  length  40  perches,  and  in  breadth  4  perches; 
or  in  proportion  to  it,  be  the  length  or  breadth  more  or  less. 
By  the  customs  of  various  countries,  the  perch  differs  in 
quantity,  and  consequently  the  acre  of  land.  It  is  commonly 
about  If)  feet  and  a  half,  but  in  Staffordshire  it  is  24  feet. 
According  to  the  stat.  24  H.  8.  c  1 4.  concerning  the  sowing 
of  flax,  it  is  declared  that  I()0  perches  make  an  acre,  which  is 
40  multiplied  by  4 ;  and  the  ordinance  of  measuring  land, 
33  Ed.  1.  st.  (i.  agrees  with  this  account.  The  word  acre  for- 
merly meant  an  open  ground  or  field ;  as  castle-acre,  west-acre, 
&e.  and  not  a  determined  quantity  of  land.  The  general  cal- 
culation is  that  there  are  48 40  square  yards  in  an  acre.  See 
Turner  v.  Probyn,  1  Anst.  fn. 

ACRE,  or  ACRE  FIGHT;  an  old  sort  of  duel  fought  by 
single  combatants,  English  and  Scotch,  between  the  frontiers 
of  their  kingdoms,  with  sword  and  lance  ;  this  duelling  was 
also  called  cam])  fight,  and  the  combatants,  champions,  from 
the  open  field  that  was  the  place  of  trial. 

ACT  BEFORE  ANSWER,  is  when  the  lords  ordain 
probation  to  be  led,  before  they  determine  the  relevancy,  and 
then  take  both  at  once  under  their  determination.  Scotch 
Did. 

ACT  OF  CURATORY,  is  the  act  extracted  by  the  clerk 
upon  any  one's  acceptation  of  being  curator.    Scotch  Diet* 

ACT'OF  GRACE.  In  Scotland  the  act  so  termed  is  lo'9o\ 
c.  32.  for  providing  maintenance  for  debtors  imprisoned  by 
their  creditors.  It  is  usually  applied  in  England  to  insolvent 
acts  and  general  pardons.    See  Debtors 

ACT  OF  PARLIAMENT.    See  Statute. 

ACT  I  LI  A.    Military  utensils,    Du  Gauge. 

ACTION,  Actio.~\    Is  the  form  of  a  suit  given  by  law  for  | 
VOL.  I. 


recovery  of  that  which  is  one's  due  ;  or  it  is  a  legal  demand  of 
a  man's  right.  Co.  Lit.  285.  The  learned  Bract  on  thus 
defines  it,  Actio  nihil  ahud  est  quam  jus  proseqnendt  in  Judicio 
quod  a  lieu  i  debet ur.  Actions  are  either  criminal  or  civil;  cri- 
minal to  have  judgment  of  death,  as  appeals  of  death,  robbery, 
&c.,  or  only  to  have  judgment  for  damage  to  the  party,  fine  to 
the  king  and  imprisonment,  as  appeals  of  maihem,  &c.  Co. 
Lit.  284:  2  bust.  40.  But  appeals  are  now  abolished  by 
5y  G.  3.  c.  46\  and  all  criminal  proceedings  are  now  at  suit  of 
the  king,  and  are  called  prosecutions.  Civil  actions  are  such  as 
tend  only  to  the  recovery  of  that  which,  by  reason  of  any  con- 
tract, tort,  or  wrong  of  another,  is  due  to  us ;  as  action  of 
debt  upon  the  ease,  <S:c     2  Inst.  6t* 

Under  criminal  actions  may,  perhaps,  be  classed  actions 
penal,  which  lie  for  some  penalty  on  the  party  sued. 

Actions  upon  statute,  brought  upon  the  breach  of  any  statute, 
whereby  an  action  is  given  to  the  person  injured  or  grieved 
that  lay  not  before ;  as,  where  one  commits  perjury  to  the  pre- 
judice of  another,  the  party  that  is  injured  may  have  a  writ 
upon  the  statute.  Such  action  is  now,  however,  obsolete. 
Hut  there  are  many  other  such  actions,  as  the  action  for  an 
escape  out  of  execution,  on  1  R.  2.  c.  12  ;  the  action  against  a 
tenant  for  double  value  for  not  quitting  according  to  notice,  on 
4  G.  2.  c.  28.  §  1 ;  and  if  a  statute  prohibit  a  thing,  and  do 
not  prescribe  any  mode  of  remedy,  it  may  be  remedied  by  an 
action  on  the  statute.  See  1  Chitt.  PL  127:  4  Barn,  df  Ores* 
902 :  1  Mac  Clel.  $  F.  45?. 

Actions  popular,  given  on  the  breach  of  some  penal  statute, 
which  even/  man  hath  a  right  to  sue  for  himself  and  the  king, 
by  information,  action,  Sec.  And  because  this  action  is  not 
given  to  one  especially,  but  generally  to  any  that  will  prose- 
cute, it  is  called  action  popular ;  and  from  the  words  used  in 
the  process  (qui  tarn  pro  domino  rege  sequitur  quam  pro  se 
ipso,  who  sues  as  well  for  the  king  as  for  himself)  it  is  called 
a  qui  lam  action.    See  tit.  Information. 

Civil  actions  are  divided  into  real,  personal,  and  mixed. 
Action  real  is  that  action  whereby  a  man  claims  title  to  lands, 
tenements,  or  hereditaments,  in  fee  or  for  life:  and  these 
actions  are  possessory,  or  auncestrel ;  possessory,  of  a  man's  own 
possession  and  seisin ;  or  auncestrel,  of  the  possession  or  seisin 
of  his  ancestor. 

Action  personal  is  such  as  one  man  brings  against  another, 
on  any  contract  for  money  or  goods,  or  on  account  of  any 
offence  or  trespass;  and  it  claims  a  debt,  goods,  chattels,  &c. 
or  damages  for  the  same. 

Action  mixed  is  an  action  that  lieth  as  well  for  the  thing 
demanded,  as  against  the  person  that  hath  it ;  in  which  the 
thing  is  recovered,  and  likewise  damages  for  the  wrong  sus« 
tained  ;  it  seeks  both  the  thing  whereof  a  man  is  deprived,  and 
a  penalty  for  the  unjust  detention.  Rut  detinue  is  not  an 
action  mixed notwithstanding  the  thing  demanded,  and  damages 
for  withholding  it  be  recovered  ;  for  it  is  an  action  merely 
personal,  brought  only  for  goods  and  chattels. 

In  a  real  action,  setting  forth  the  title  in  the  writ,  several 
lands  held  by  several  titles  may  not  be  demanded  in  the  same 
writ ;  in  personal  actions  several  wrongs  may  be  compre- 
hended in  one  writ.  8  Hep,  87.  A  bar  is  perpetual  in  per- 
sonal actions,  and  the  plaintiff  is  without  remedy,  unless  it  be 
by  writ  of  error  or  attaint :  but  in  real  actions,  if  the  de- 
fendant be  barred,  he  may  commence  an  action  of  a  higher 
nature,  and  try  the  same  again.  5  Rep.  33.  Action  of  ?vaste 
sued  against  tenant  for  life,  is  in  the  realty  and  personalty  ; 
in  the  realty,  the  place  wasted  being  to  be  recovered,  and 
in  the  personaltv,  as  treble  damages  are  to  be  recovered. 
Co.  Lit.  284. 

Many  personal  actions  die  with  the  person.  Real  actions 
survive.  If  lessee  for  years  commit  waste,  and  dies,  action  of 
waste  may  not  be  had  against  his  executor  or  administrator, 
for  waste  done  by  the  deceased.  And  where  a  keeper  of  a 
prison  permits  one  in  execution  to  escape,  and  afterwards 
dieth,  no  action  will  lie  against  his  executors.    Ttes  must  be 
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understood  of  that  kind  of  keeper  to  whom  the  prison 
actually  belongs,  as  the  marshal,  the  warden  of  the  Fleet,  &c, 
not  of  a  gaoler  who  acts  as  servant  to  a  sheriff,  &c  ;  for  in  such 
o&se,  the  death  of  the  gaoler  is  not  any  bar  to  an  action 
against  the  sheriff,  to  whom,  in  fact,  the  prison  actually 
belongs.  Co,  Lit.  53.  Action  of  debt  lies  not  against  executors 
upon  a  contract  for  the  eating  and  drinking  of  the  testur u\ 
})  Hep.  87-  But  an  action  on  the  case  on  promises  will  lie 
against  an  executor  or  administrator  on  the  promises  of  their 
testator  or  intestate. 

In  all  actions  merely  personal  arising  ex  delicto,  for  wrongs 
actually  done  or  committed  by  the  defendant,  as  trespass,  bat- 
tery, and  slander,  the  action  dies  with  the  person  ;  4  Inst. 
$1$  ;  and  it  never  shall  be  revived  either  by  or  against  the 
executors  or  other  representatives.  For  neither  the  executors 
of  the  plaintiff  have  received,  nor  those  of  the  defendant  com- 
mitted, in  their  own  personal  capacity,  any  manner  of  wrong 
or  injury.  But  in  actions  arising  c.v  coat  tad  it ,  by  breach  of 
promise  and  the  like,  where  the  right  descends  to  the  repre- 
sentatives of  the  plaintiff,  and  those  of  the  defendant  have 
assets  to  answer  the  demand,  though  the  suits  shall  abate  by 
the  death  of  the  parties,  yet  they  may  be  revived  against,  or 
by,  the  executors.    3  Comm.  302. 

The  true  ground  of  this  rule  appears  to  be,  that  executors 
or  administrators  represent  not  so  much  the  persons  as  the 
personal  estate  of  their  testators ;  and  this  leads  to  a  qualifica- 
tion, with  which  the  rule  should  be  stated  :  that  the  action 
which  dies  with  the  person  must  he  for  a  wrong  which  can, 
neither  by  implication  of  law,  nor  averment  on  the  record, 
appear  to  operate  to  the  injury  of  the  personal  estate.  Ac- 
cordingly, where  an  action  was  brought  by  an  administrator 
for  a  breach  of  promise  of  marriage  with  the  intestate,  a 
female,  the  judgment  was  arrested,  because  loss  of  marriage  in 
itself  by  no  means  implied  an  injury  to  the  personal  estate  of 
a  female,  which  the  administrator  represented  (on  the  contrary, 
marriage  was  generally  an  extinction  of  it) ;  and  if  any  injury 
to  that  estate  had  in  fact  arisen  by  the  defendant's  conduct, 
none  was  stated  on  the  record.  Chamberlain  v.  Williamson, 
2  M.  #  &  408  :  and  see  Kingdon  v.  Noitle,  1  Maule  %  S.  355 : 
King  v.  Jones,  1  Marsh,  R.  107- 

Again,  actions  arc  either  local  or  transitory.  Actions  real 
and  mixed,  ejectment,  waste,  trespasses  quare  clausum  fregit, 
S$c.  are  to  be  laid  in  the  same  county  where  the  land  lieth  : 
personal  and  transitory  actions,  as  debt,  detinue,  covenant, 
(except  where  founded  on  privity  of  estate  only,  in  which  case 
they  are  local),  assault  and  battery,  &c.  may  be  brought  in  any 
county.  Co.  Lit.  282.  Except  against  justices  and  officers  of 
corporations  and  parishes  (under  stat.  21  Jac.  1.  c.  12.),  or 
against  officers  acting  under  particular  acts  of  parliament; 
which  frequently  direct  actions  against  them  to  he  laid  in  the 
respective  counties  where  the  facts  happen.  Actions  transitory 
may  be  laid  in  any  county,  although  the  stat.  6  R.  2,  enacted, 
that  writs  of  debt,  account,  ike.  should  be  commenced  in  the 
county  where  the  contracts  were  made  ;  for  that  statute  was 
never  put  in  use  ;  and  yet  generally  actions  have  been  laid  in 
the  county  where  the  cause  of  them  was  arising,  except  as 
above.  If  the  cause  of  action  arise  in  two  counties,  an  action 
may  be  brought  in  either  county  ;  hut  if  a  nuisance  be  erected 
in  one  county,  to  the  damage  of  a  man  in  another,  the  assise 
must  be  brought  in  confinio  comitatuunu  Mich.  8  Attn  B.  R. 
By  stat. 21  Jac.  L  c.  4.  all  suits  on  penal  statutes  shall  belaid  in 
the  county  where  the  offence  was  committed.    See  tit.  I'cnuv. 

An  action  for  rent,  for  use  and  occupation,  is  not  a  local 
action.    5  IV.  P.  T.  25. 

Actions  likewise  are  said  to  be  perpetual  and  temporary. 
Perpetual,  those  which  cannot  he  determined  by  time  ;  and  all 
actions  may  be  t  ailed  perpetual  that  are  not  limited  to  time  for 
their  prosecution  :  temporary  actions  are  those  that  are  expressly 
limited;  and  since  the  statute  of  limitations  (21  Jac.  1,  c.  16.), 
all  actions  seem  to  he  temporary ;  or  not  so  perpetual,  but  that 
they  may  in  tin*e  N  prescribed  against;  a  real  action  may  be 


prescribed  against  within  Jye  years,  on  a  fine  levied,  or  recovery 
suffered.    See  tit.  Limitation  of  Actions. 

Actions  are  also  joint  or  several;  joint,  where  several  per- 
sons are  equally  concerned,  and  the  one  cannot  bring  the 
action,  or  cannot  be  sued,  without  the  other;  several,  in  case 
of  trespass,  &c.  done,  where  persons  are  to  be  severally 
charged,  and  every  trespass  committed  by  many  is  several. 
2  Leon*  77. 

As  to  joining  several  matters  in  one  action,  the  following  is 
to  be  observed : — 

In  personal  actions  several  wrongs  may  be  joined  in  one 
writ  ;  but  actions  founded  upon  a  tort,  and  on  a  contract, 
cannot  be  joined,  for  they  require  diilerent  pleas  and  different 
process.  1  Kcb.  847  :  1  Vent.  366.  So  where  there  is  a  tort 
by  the  common  law,  and  a  tort  by  statute,  they  may  not  be 
joined ;  though  where  several  torts  are  by  the  common  law, 
they  may  be  joined,  if  personal.  3  Salk  202  :  see  also  post, 
tit.  Joinder  and  Misjoinder. 

Trover  and  assumpsit  may  not  be  joined ;  but  in  an  action 
against  a  common  carrier,  the  plaintiff  may  declare  in  case 
upon  custom  of  the  realm,  and  also  upon  trover  and  conver- 
sion ;  for  not  guilty  answers  to  both.  1  Dan  v.  Ab.  4.  Debt 
upon  an  amerciament,  and  upon  a  mutualus,  may  be  joined  in 
one  declaration.  Wits.  p.  I.  248.  So  case  for  a  misfeasance 
and  negligence  may  be  joined  with  a  count  in  trover,  in  the 
same  declaration.  Ib.  p.  2.  319-  Two  counts  maybe  joined 
in  the  same  declaration,  where  there  is  the  same  judgment  in 
both.  fb.  2.  321.  And  any  action  may  be  joined,  where 
the  plea  of  not  guilty  goes  to  all.  8  Rep.  47.  But,  it  seems, 
ejectment  and  battery  cannot  be  joined ;  for  after  verdict, 
where  several  damages  were  found,  the  plaintiff  was  allowed 
to  release  those  for  the  battery,  and  had  judgment  for  the 
ejectment.  1  Danv.  3.  If  this  is  law,  it  shows  that  causes  of 
action  cannot  in  every  instance  be  joined,  where  the  same  plea 
will  go  to  the  whole.  The  doctrine  in  Danvers  seems  to  be 
law  ;  for  supposing  ejectment;  assault  and  battery,  <fj'c.  joined  in 
one  action,  and  a  general  verdict  on  not  guilty  for  the  plaintiff, 
a  new  execution  on  such  a  judgment  must  be  framed*  Indeed 
the  joining  two  such  actions  seems  rather  absurd.  Various 
fallacious  rules  have  been  stated,  on  the  result  of  the  autho- 
rities, as  to  what  actions  may  and  may  not  be  joined;  but  the 
result  seems  to  be,  that  when  the  same  plea  may  be  pleaded, 
and  the  same  judgment  given  on  all  the  counts  of  the  declara- 
tion, or  where  the  counts  are  of  the  same  nature^  and  the  same 
judgment  is  to  be  given  on  them,  although  the  pleas  be  diilerent, 
as  in  case  of  debt  on  bond,  and  debt  on  simple  contract,  which 
may  be  joined,  they  may  be  joined ;  and  perhaps  the  nature 
of  the  cause  of  action  is  the  best  test  to  decide  whether  the 
counts  may  be  joined.  See  2  W.  Saund.  117.  e.  f.  s  Bac.  Ab. 
Actions  in  General  (C.)  (Kd.  GwiJlim  and  Dodd) :  Tidd,  10, 
11.  (9th  ed.)  Although  persons  may  join  in  the  personalty, 
they  shall  always  sever  in  actions  concerning  the  realty  ;  and 
waste  being  a  mixed  action,  savouring  of  the  realty,  that  being 
worthy,  draws  over  the  personalty  with  it  2  Mod  62.  A 
person  cannot,  as  administrator,  &c.  join  an  action  for  the 
right  of  another,  with  any  action  in  his  own  right ;  because 
the  costs  will  he  entire,  and  it  cannot  be  distinguished  horn 
much  he  is  to  have  as  administrator,  and  how  much  for  himself. 
1  Salk,  10.  See  a  variety  of  cases,  well  selected  and  di- 
gested on  this  subject.  Com.  Dig.  tit.  Action  :  see  Joinder  in 
Action. 

It  remains  now  to  consider, 

L  By  whom,  and  against  whom,  Actions  may  be  brought, 
II.  What  particular  Actions  are  adapted  to  particular  Cases. 

It  may  be  previously  observed,  that  an  action  does  not  lie 
before  a  cause  of  action  accrued  ;  and  if  it  be  not  pleaded  in 
abatement,  yet  if  it  appears  on  the  record,  it  may  be  moved 
in  arrest  of  judgment;  2  Lev.  197:  Carth.  II 4:  vide  Sho. 
1  17  ;  or  assigned  for  error,  Cro.  KHz.  325,  See  farther,  Kud's 
Com.  Dig.  tit.  Abatement  (G.  6.),  and  Action.  (E  ) 
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In  some  cases,  certain  things  are  required  by  act  of  parlia- 
ment to  be  done  by  the  plaintiff"  previous  to  the  commence- 
ment of  an  action,  or  he  cannot  recover;  as  in  actions  against 
justices  of  the  peace,  &c.    24  G.  2.  c*  44,  and  many  other  acts. 

I.  In  all  actions  there  must  be  a  person  nble  to  sue.  Murray 
v.  East  India  Company,  5  Barn.  §  A.  204.  The  party  sued 
must  be  one  suable  for  the  thing  laid ;  and  the  plaintiff  is  to 
bring  his  right  and  proper  actum  which  the  law  gives  him  for 
relief,  1  Skep.  Abr.  20.  There  are  three  sorts  of  damages  or 
wrongs,  either  of  which  is  a  sufficient  foundation  for  an  action. 
I*  Where  a  man  suffers  damage  in  his  fame  and  credit. 
2.  Where  one  has  damage  to  his  person,  as  by  battery,  impri- 
sonment, &c-  which  respects  his  liberty,  3.  Where  a  person 
suffers  any  damage  in  his  property*    Cart  It.  lie  p.  i  Hi. 

A  man  attainted  of  treason  or  felony,  convict  of  recusancy, 
an  outlaw,  excommunicated  person,  convict  of  praemunire,  an 
alien  enemy,  &c.  cannot  bring  an  avium,  till  pardon,  reversal^ 
absolution,  &c.  But  executors  or  administrators,  being  out- 
lawed, may  sue  in  the  right  of  the  testator  or  intestate,  though 
not  in  their  own  right.  A  feme  covert  must  sue  with  her 
husband  ;  and  infants  are  to  sue  by  guardian,  &c.  Co.  Lit. 
128.  Actions  may  be  brought  against  all  persons,  whether 
attainted  of  treason  or  felony,  a  convict  recusant,  outlawed,  or 
excommunicate,  see  Bac.  Ab.  Actions  in  General  (B.);  and 
a  feme  covert,  must  he  sued  with  her  husband.  A  scire  J  actus, 
or  any  writ  to  which  the  defendant  may  plead,  or  by  which 
the  plaintiff  may  recover,  is  an  action,  (j  Rep,  3 :  Salt.  5. 
See  tit.  Abatement)  Baron  and  Feme,  <§c. 

II,  There  are  various  kinds  of  actions,  suited  to  different 
cases,  as  actions  of  Covenant,  Dkbt,  Detinue*  Trespass, 
1  kovkk,  &c  ,  which  see  under  their  respective  titles. 

But  where  the  law  has  made  no  provision,  or,  rather,  where 
no  general  action  could  well  be  framed  beforehand,  the  ways 
of  injuring,  and  methods  of  deceiving  being  so  various,  every 
person  is  allowed  to  bring  a  special  action  on  his  own  case. 
1  New.  Abr.  44:  Co.  Lit.  56.  a:  6  Mod  53,  54. 

This  action  is,  in  practice,  become  the  most  universal  of 
any;  as  most  of  the  other  actions  may,  under  particular  cir- 
cumstances, be  resolved  into  this,  which  it  will  be  necessary, 
therefore,  to  consider  somewhat  largely. 

Action  upon  the  case  is  a  general  action  given  for  redress 
of  wrongs  and  injuries,  done  without  force,  and  not  particu- 
larly provided  against  by  law,  in  order  to  have  satisfaction  for 
damage ;  and  (by  stat.  19  if.  7-  c.  9)  in  actions  upon  the  case, 
the  like  process  is  to  be  hail  as  in  actions  of  trespass  or  debt. 
It  is  called  action  em  the  case,  because  the  whole  cause  or  case, 
as  much  as  in  the  declaration  (except  time  and  place),  is  set 
down  in  the  writ ;  and  there  is  no  other  action  given  in  the 
case,  save  only  where  the  plaintiff  hath  his  choice  to  bring  this 
or  another  action.  Formerly,  all  civil  actions  were  sued  in  the 
Court  of  Common  Pleas,  and  there  the  foundation  of  the  suit 
is  a  writ,  called  an  original,  whereupon  the  capias  is  grounded, 
and  which  original  contains  the  nature  of  the  plaintiff's  com- 
plaint  at  large  ;  and  it  is  the  same  where  suits  are  commenced 
in  B.  It.  by  original  out  of  Chancery. 

In  all  cases  where  a  man  has  a  temporal  loss,  or  damage,  by 
the  wrong  of  another  (not  amounting  to  a  trespass,  for,  if  it  do, 
his  remedy  is  by  action  of  trespass),  he  may  have  an  action 
upon  the  case  to  be  repaired  in  damages.  But  the  particular 
damage  must  be  specially  alleged. 

This  action,  as  hath  been  intimated,  lies  in  a  great  variety 
of  instances,  which  are  particularly  enumerated  in  Comyns's 
Digest,  and  in  Bacon's  Abridgment,  Action  on  the  Case,  (Ed.  by 
Gwillim  and  Dodd.)    Of  these  the  chief  are, 

I.  Action  ox  the  cask  for  Words;  which  is  brought 
for  words  spoken,  which  affect  a  person's  life,  reputation, 
office,  or  trade,  or  tend  to  his  loss  of  preferment  in  marriage 
or  service,  or  to  his  disinheritance,  or  which  occasion  him 


any  particular  damage.  This  action,  therefore,  will  lie  for 
charging  another  with  any  capital  or  other  crime.  To  say  of 
another  he  is  a  traitor,  action  lies.  1  Bulstr.  145.  But  if  one 
call  another  a  seditious,  traitorous  knave,  no  action  lieth ;  be- 
cause the  words  imply  an  intention  only,  and  not  an  unlawful 
act.  4  Rep.  ip.  Nor  to  say  of  a  man  he  deserves  to  he 
hanged ;  nor  to  call  another  a  rogue  generally,  or  say  he  will 
prove  him  to  be  a  rogue ;  t bough  it  will  lie  to  say  a  man  is  a 
rogue  on  record.  4  Rep,  15:  Dane.  Q2.  Words  which 
charge  a  person  with  being  a  murderer,  highwayman,  or  thief, 
in  express  terms,  are  held  actionable,  1  Roll.  Abr.  47.  Though 
for  saying  such  a  one  would  have  taken  his  purse  on  the  high- 
way,  or  have  robbed  him,  an  action  lies  not ;  for  nothing  is 
shown  to  be  done  in  order  thereto.  Cro.  KHz.  250.  Like- 
wise to  say  a  man  was  in  gaol  for  stealing  any  tiling  is  not 
actionable,  for  the  words  do  not  affirm  the  theft.  Dan  v.  140. 
But  to  say,  I  think  A.  B.  committed  such  a  felony ;  or,  1 
dreamt  he  stole  a  horse,  &c. ;  these  words  are  actionable.  Dal. 
144:  1  Datw.  105.  If  a  felony  be  done,  and  common  fame 
is  that  such  a  person  did  it,  although  one  may  charge  or  arrest 
him  on  suspicion  of  that  felony,  yet  a  man  may  not  affirm  that 
he  did  the  same,  for  he  may  be  innocent  all  the  while,  and 
therefore  affirming  it  hath  been  held  actionable  Hob*  138. 
203.  38 1  • 

It  was  heretofore  held,  that  no  action  would  lie  for  words 
importing  a  charge  of  murder,  without  an  averment  that  the 
person  said  to  be  killed  was  dead;  but  the  latter  and  better 
opinion  is,  that  the  party  shall  be  intended  to  be  dead,  unless 
the  contrary  appears  in  the  pleadings.  1  Veid*  ]\7 :  Cro.  Jac* 
4S[J  :  Sid.'ti3:  Cro.  KHz.  560.  823.  Though  (juwre  if  the 
party  is  proved  alive  ?  So  words  accusing  of  sodomy.  1  Sid. 
3J3. 

When  such  words  are  spoken  of  another  maliciously,  for 
which,  if  true,  the  party  spoken  of  might  be  punished  cri- 
minally, action  lies ;  as,  to  say  of  a  person,  he  hath  perjured 
himself;  or  that  he  would  prove  him  perjured;  or  that  he  was 
forsworn  in  the  court  of  Chancery,  Common  Pleas,  &c.  are 
actionable;  but  not  to  call  a  person  a  forsworn  man,  unless  it 
be  said  as  to  an  oath  in  a  court  of  record.  3  lust.  lG3  :  Dane. 
87.  SO:  6  Term  Rep  (){)]  :  S  East,  427  :  Bac.  Ab.  Slander. 
(R.  S.)  To  say  a  man  hath  forged  an  obligation,  &c.  and  he 
will  prove  it;  this  is  actionable.    Dane.  130. 

Some  writers  make  a  difference  where  the  subsequent  words 
are  introduced  by  the  word  and ;  as,  you  are  a  thief,  and 
have  stolen,  &cv  which  are  additional,  and  sball  not  correct ; 
and  the  word  for;  as  you  are  a  thief, Jbr  you  have,  Sec.  Hob. 
386 :  Style,  1 1 5  :  Godb.  SQ.  But  later  opinions  make  no  differ- 
ence; and  the  words  M  thief/*  "stealing,"  take  their  com- 
plexion from  the  subject-matter,  and  will  be  held  to  intend 
feloniously  stealing,  if  a  felony  could  be  committed  of  the 
subject-matter.  Little  doubts  can  now  arise  on  these  matters, 
which  formerly  occupied  the  courts.  If  it  clearly  appear  that 
the  words  could  not  imply  felonious  stealing,  the  action  will 
fail ;  if,  for  example,  the  defendant  said,  *f  You  stole  an  acre 
of  my  land/'  the  statement  would  be  bad  upon  demurrer,  if  it 
appeared  on  the  trial  that  the  words  had  been  applied  in  a 
sense  not  felonious,  the  plaintiff  would  be  nonsuited ;  and, 
finally,  if,  after  verdict  for  the  plaintiff,  it  appeared  that  the 
term  as  used  was  capable  of  a  felonious  sense,  the  verdict 
could  be  supported.  See  Statkie  on  Slander,  1.  Q3.  (2d  ed.) 
The  words,  he  is  a  maintainor  of  thieves,  and  keeps  none  but 
thieves  in  his  house,  will  not  support  an  action,  unless  it  be 
averred  that  he  knew  them  to  be  thieves.    Cro.  Lliz.  746. 

To  say  an  alehouse-keeper  keeps  a  bawdy-house,  action  lies. 
Cro.  Eliz.  582.  Though  to  say  of  an  innkeeper,  that  he  har- 
bours rogues,  &c.  is  not  actionable ;  for  his  inn  is  common  to 
all  guests.  2  Roll.  Rep.  136.  To  say  of  another  he  bath 
(not  that  he  bad)  the  French  pox,  action  will  lie.  Cro.  Jac. 
430*  See  Noy,  151.  To  call  a  man  a  whore-master,  or  a 
woman  whore,  no  action  lies;  for  these  are  merely  spiritual 
j)  2 
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offences.  DanV.  Ahr.  SO.  But  calling  a  woman  whore  In 
London  is  actionable,  as  she  is  liable  to  be  punished  by  the 
custom  of  the  city.  See  Coat.  Dig,  tit*  Action  upon  the  Case 
for  Defamation,  (I).  10.)  But  this  custom  has  never  been 
proved,  so  as  to  maintain  an  action  at  West  minster.  Doug. 
380 !  Burr.  2032. 

Words  likewise  are  actionable  which  tend  to  the  disgrace  or 
detriment  of  a  person  in  office,  or  of  a  man  in  the  exercise  of  his 
profession  or  trade. 

Calling  an  officer  in  the  government,  &c.  Jacobite,  hath  been 
held  act  h  jn  a  hie ;  not  of  a  private  person.  7  Mod,  (a.  107* 
To  say  a  justice  of  peace  doth  not  administer  justice,  is  action- 
able, Cro.  Etiz.  358.  And  so  for  other  disgrace  in  his  office. 
But  words  relating  to  a  man's  office  must  have  a  plain  and 
direct  meaning,  to  charge  him  with  some  crime  that  is  punish- 
able ;  and  be  spoken  of  his  office,  or  otherwise  they  are  not 
actionable.  6  Mod.  200.  Thus  the  plaintiff,  being  a  justice 
of  peace,  the  defendant  said,  Mr.  Stukely  coverelh  and  hidcik 
felonies,  and  is  wo/  worthy  to  be  a  justice  of  peace  ;  actionable, 
for  though  his  office  is  not  named,  the  words  necessarily  refer 
to  it.    4,  Rep.  16:  1  Lwn^SSS;  1  Vent,  50. 

Slander,  &c.  brought  by  a  doctor  of  the  civil  law,  who  was 
also  a  just  ice  of  peace >  and  chancellor  of  the  hishoprick  of 
Norwich,  for  these  words,  he  is  not  Jit  to  be  a  chancellor  or 
justice  of  peace;  he  is  a  knave,  a  rascal,  and  a  villain  ;  he  is  not 
Jit  to  practise  ;  he  ought  to  have  his  gown  pulled  over  his  cars  ; 
actionable.    2  LutnC V288. 

The  defendant  spoke  to  an  officer,  (viz.)  You  have  cozened 
the  state  of  20>00QZ.  and  I  will  prove  it ;  for  you  have  received 
25,000/,  of  the  office,  and  not  compounded  for  it,  and  have 
foisted  in  words  in  the  order  if  your  commission  ;  actionable. 
'Style,  436. 

In  offices  of  ptqftt,  for  such  words  as  impute  the  want  either 
of  understanding,  ability,  or  integrity  to  execute  them,  this 
action  lies.  But  in  offices  of  honour,  words  that  impute  want 
only  of  ability,  are  not  actionable ;  as  to  say  of  a  justice  of 
peace,  he  a  justice  of  peace  !  he  is  an  ass,  and  a  beetle-headed 
justice ;  the  reason  is,  because  a  man  cannot  help  bis  want  of 
ability,  as  he  may  his  want,  of  honesty  ;  otherwise  where  words 
impute  dishonesty  or  corruption.  2  Salic.  6<)j.  But  as  a  ma- 
gistrate may  be  removed  for  gross  ignorance  as  well  as  for 
corrupt  ion,  he  ought  to  be  allowed  to  bring  an  action  for  an 
imputation  of  such  ignorance  ;  and  it  is  not  clear  now  that  such 
action  will  not  lie.  See  Starkie  on  Slander,  1,  121,  (2ded)  If 
special  damage  can  be  proved,  it  is  actionable;  and  indeed 
in  every  case,  where  special  damage  can  be  proved,  an  action 
will  lie. 

As  to  words  tending  to  the  disgrace  or  detriment  of  a  man 
in  his  profession  or  trade  ;  where  the  words  are  disgracing  to  a 
man's  profession,  they  also  must  appear  to  be  spoken  precisely 
of  it ;  for  to  say  a  person  hath  cozened  one  in  the  sale  of 
certain  goods,  is  not  actionable ;  unless  you  show  that  the  party 
lived  by  such  selling;  1  Roll.  Ahr.  62  ;  or  derived  emolument 
from  it* 

To  say  of  a  doctor  in  divinity,  Doctor  S.  is  robbing  the 
church  ;  and  at  another  time,  Doctor  S.  hath  robbed  the  church; 
actionable.    Cro.  Car.  SOX.  417* 

In  case,  &e.  hi  which  the  plaintiff  declared,  that  he  was  in- 
stituted and  inducted  into  a  parsonage  in,  ike,  and  that  he  exe- 
cuted the  office  of  a  pastor  in  that  church  for  the  space  of 
four  years,  and  that  the  defendant  said  of  him,  You  are  a 
drunkard,  a  whore-  master,  a  common  swearer,  and  a  common 
liar,  and  you  have  preached  false  doctrine,  and  deserve  to  be 
degraded  ;  after  a  verdict  for  the  plaintiff',  it  was  objected  that 
the  words  are  not  actionable,  because  they  import  no  civil  or 
temporal  damage  to  the  plaintiff;  hut  adjudged  actionable; 
for,  if  true,  he  may  be  degraded,  and  so  lose  his  freehold, 
Allen,  6*5, 

These  words  spoken  of  a  preaching  parson,  Parrat  is  an 
adulterer,  and  had  two  children  by  B.  G/s  wife,  and  I  will 


cause  hint  to  he  deprived  for  it;  not  actionable,  for  it  is  a  spi- 
ritual defamation,  and  punishable  in  that  court.  Cro-  hliz, 
502.  But  as  such  words  might  lead  to  hU  deprivation,  it 
would  seem  they  would  be  held  actionable. 

To  say  of  a  counsellor,  that  he  is  no  lawyer ;  that  they  are 
fools  who  come  to  him  for  law,  and  that  he  will  get  nothing 
by  the  law,  action  lies.  1  Dam.  1 13.  And  it  is  the  same  to 
say,  he  hath  disclosed  secrets  in  a  cause. 

To  call  a  doctor  of  physic  fool,  ass,  empiric,  and  mounte- 
bank, or  say  he  is  no  scholar,  are  actionable.  Cro.  Car.  2  70. 
So  to  say  of  a  schoolmaster,  put  not  your  son  to  him,  for  he 
will  come  away  as  very  a  dunce  as  be  went.  IletL  71.  Where 
one  says  of  a  midwife,  that  many  have  perished  for  her  want 
of  skill,  an  action  will  lie.  Cro.  Car,  211.  If  one  calls  a  mer- 
chant bankrupt,  action  lies.  1  Leon.  336.  And  to  call  a 
trading  person  bankrupt  or  knave,  is  actionable.  1  Danv.  90. 
Also,  if  one  say  of  a  merchant,  that  he  is  a  beggarly  fellow, 
and  not  able  to  pay  his  debts  ;  or  say  of  a  person  that  he  is  a 
runaway,  and  dares  not  show  his  face,  by  reason  whereof  he  is 
disgraced,  and  injured  in  his  calling,  these  are  actionable. 
Raym.  184.  To  say  of  a  cornfactor,  you  arc  a  rogue  and 
swindling  rascal ;  you  delivered  me  100  bushels  of  oats  worse  by 
six  shillings  a  bushel  than  I  bargained  for,  is  actionable.  Thomas 
v.  Jackson,  3  Ring.  R.  104.  The  action  may  be  brought  by  any 
person  in  any  lawful  employment,  but  not  in  one  which  is  not 
strictly  lawful,  as  a  jobber  in  the  funds.  2  Boss.  §  Pull.  28  k 
Words  imputing  insolvency  to  an  innkeeper  have  been  held 
actionable,  though  they  were  spoken  when  innkeepers  were  not 
within  the  bankrupt  laws.  IVhittington  v.  Gladwin,  5  Barn. 
C.  15& 

Words  tending  to  the  loss  of  preferment  in  marriage,  Sec. 
are  actionable.  Thus  to  say  that  a  wrman  hath  a  bastard,  or 
is  with  child ;  or  that  a  certain  person  hath  had  the  use  of  her 
body,  whereby  she  loses  her  marriage,  action  lies,  i,  e.  by  reason 
of  the  special  damage.  If  a  man  is  in  treaty  with  a  woman  to 
marry,  and  another  tells  him  she  is  under  a  pre-contract ;  this 
doth  not  imply  a  scandal,  but  yet,  if  false,  an  action  will  lie  if 
she  loses  her  marriage  by  means  of  those  words.  To  say  of  a 
man  that  he  lay  with  a  certain  woman,  &c.  by  which  he  loses 
his  marriage,  is  actionable  ;  for  in  these  cases  there  is  a  temporal 
damage.  1  Danv.  81.  But  such  words  could  not  be  action- 
able unless  they  actually  produced  damage  by  the  loss  of  the 
marriage. 

As  to  words  tending  to  a  person's  disinheritance,  if  one  says 
of  another  that  has  land  by  descent,  that  he  is  a  bastard  ; 
action  upon  the  case  lies,  as  it  tends  to  his  disinheritance.  Co, 
Ent.  28.  But  to  say  of  a  son  and  heir  apparent,  that  he  is  a 
bastard,  action  lies  not  until  he  is  disinherited,  or  is  prejudiced 
thereby.  1  Danv,  S3.  To  slander  the  title  of  another  per- 
son to  his  lands  is  actionable ;  but  the  words  must  be  false, 
and  be  spoken  by  one  that  neither  hath,  nor  pretendetli  title 
to  the  land  himself :  and  who  is  not  of  counsel  to  him  that 
pretends  right;  qui  immiscet  se  rci :  alien a\  4  Rep.  ]?.  If  a 
man  shall  pretend  title  to  the  land  another  hath  in  possession, 
and  hath  no  colour  of  title  to  it  ;  and  shall  say  he  hath  such  a 
deed  or  conveyance  of  it,  where  in  truth  he  hath  none,  or  if  he 
hath  any,  it  is  a  counterfeit  and  forged  deed,  and  he  knows  it 
to  be  so;  in  this  ease  the  words  may  l>ear  an  action;  but  if 
there  be  any  colour  for  what  is  said,  thev  will  not  be  actionable. 
Cro.  Jac.  USS:  Yelv,  SO,  88:  1  Stark,  on  Slander,  288 
(2d  ed.)  :  Bac,  Ab,  Slander.  (C.)  (7th  ed.)  And  the  party  of 
whom  the  words  are  spoken  must  have,  or  be  likely  to  have, 
some  special  damage  by  the  speaking  of  them ;  as  that  he  is 
hindered  in  the  sale  of  his  lands,  or  in  his  preferment  in  mar- 
riage, &c.,  without  which  it  is  said  action  doth  not  lie,  1  Cro. 
99'  Cro.  Jac.  2] 3.  391:  Poph,  IS?:  2  Bulst,  90.  The 
affirming  that  another  hath  title  to  the  land,  where  actionable. 
See  4  Rep.  175. 

If  A.  says,  that  B.  said  that  C.  did  a  certain  scandalous 
thing,  C.  shall  have  action  against  A,  with  averment  that  B. 
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never  said  so,  whereby  A.  is  the  author  of  the  scandal,  sup- 
posing B.  did  not  in  fact  say  so.  Cro.  Jac.  406;  see  1  Roll. 
Abr*  64 

It  is  to  be  observed  in  general,  that  though  scandalous  words 
are  spoken  before  a  man's  face,  or  behind  his  Lack,  by  way  of 
affirmation  or  report,  when  drunk  or  sober ;  and  although  they 
are  spoken  in  any  other  than  the  English  language,  if  they 
are  understood  by  the  hearers,  they  are  actionable;  also  words 
may  be  actionable  in  one  county  which  are  not  so  in  another, 
by  "the  different  construction,  &c.  4  Rep.  14  :  Hob.  tfiff.  236. 
But  if  the  defendant  can  make  proof  of  the  words,  he  may, 
in  an  action  for  damages,  plead  a  special  justification.  Co. 
Ent.  L2ii  The  words  to  maintain  this  action  must  be  direct 
and  certain,  that  there  may  be  no  intendment  against  them  ; 
but  as  some  words  separate,  without  others  joined  with  them, 
are  not  actionable,  so  some  words  that  are  actionable  may  be 
qualified  by  the  precedent  or  subsequent  words,  and  all  the 
words  are  to  be  taken  together,  4  Rep  17:  1  Cro.  127* 
Moor  Co*  174.  331  :  vide  4  Rep.  20:  Hob,  126:  Bac.  Ab. 
Slander.  (R.)  Where  words  spoken  are  somewhat  uncertain, 
they  may,  by  apt  averments,  he  made  certain  and  actionable. 

2  Bitlst.  227.  So  by  the  pleadings  of  the  parties,  and  verdict 
of  a  jury  for  the  plaintiff.  Cro.  Jac.  107.  The  thing  charged 
by  the  words  must  be  that  which  is  possible  to  have  been  done ; 
for  if  it  he  of  a  thing  altogether  and  apparently  impossible,  no 
action  lies.  4  Rep.  1 6.  No  aetion  will  lie  for  words  spoken 
in  pursuit  of  a  prosecution  in  an  ordinary  course  of  justice;  as 
where  a  lawyer,  in  pleading  his  client's  cause,  utters  words  ac- 
cording to  Ms  instructions;  as  saying  of  one  he  is  a  bastard, 
when  this  is  to  defend  the  party's  own  title  where  he  himself 
doth  claim  to  be  heir  of  the  land  that  is  in  question*  these  words 
will  not  bear  an  action.  Cro.  Jac.  90  :  4  Rep.  IS.  Where  the 
words  are  pertinent  to  the  issue  in  the  cause,  no  action  lies 
against  the  advocate,  although  the  words  may  be  considered  by 
the  court  too  strong,  Hodgson  v.  Scarlett :  1  Barn.  $  A.  23%: 
and  see  4  Barn,     Cres.  473. 

In  this  action  the  nature  of  the  words  most  be  set  forth,  with 
the  manner  of  speaking  them,  when  and  where  spoken,  and 
before  whom,  and  the  damage  thereby  to  the  plaintiff';  that  his 
credit  was,  and  how  impaired,  with  the  aggravating  circum- 
stances ;  but  it  matters  not  whether  the  plaintiff  doth  in  his 
declaration  set  forth  all  the  circumstantial  words  as  they  are 
spoken;  so  as  to  show  the  very  words  that  are  actionable, 
which  must  be  set  out  accurately,  and  without  any  variation 
in  the  sense ;  for  if  the  sense  vary,  it  is  fatal,  and  it  is  not 
sufficient  to  set  out  tbe  words  according  to  their  substance  and 
effect.  J 1  Mod.  78.  84 :  3  Bam.  $  A.  503  :  Bac.  Ab.  Slander. 
(S.)  The  rule  as  to  construing  words  in  mitiori  sensu  is  now 
exploded,  and  they  are  to  be  construed  according  to  their 
ordinary  and  popular  acceptation.  Coivp.  275  :  5  East,  463  : 
9  East)  Qti.  In  general  malice,  in  fact,  need  not  be  proved, 
since,  if  the  words  are  slanderous,  a  malicious  intention  is  in- 
ferred :  hut  if  the  words  are  spoken  in  the  honest  discbarge  of 
social  duties  (whether  legal  or  moral}, as  in  giving  the  character 
of  a  servant,  or  in  giving  a  bond  fide  caution  to  an  employer, 
as  to  supposed  malpractices  committed  by  his  steward,  &c.  &c, 
the  action  will  not  lie  unless  express  malice  is  proved  against 
the  defendant.   See  Siarkie,  c.  13  (2d  ed.)  :  4  Barn     (  .  274  : 

3  Camp.  2S2.  293:  1  Camp.  268  :  2  Price. 

There  is  no  branch  of  the  law  in  which  the  decided  eases 
are  so  contradictory  to  each  other,  and  the  decisions  so  fre- 
quently irreconcileable  to  their  avowed  principles,  as  this  action 
on  the  case  for  words ;  many  cases  in  the  old  authors  are 
certainly  not  law,  and  tbe  fairest  observation  on  the  subject 
is,  that  rt  what  words  are  actionable  or  not,  will  be  more  satis- 
factorily determined  by  an  accurate  application  of  the  general 
principles  on  which  such  actions  depend,  than  by  a  reference 
to  adjudged  cases,  especially  those  in  old  authors."  See  the 
case  of  On  slow  v.  Home,  3  Jills.  177-  where  the  principles  are 
well  explained. 

2.  Action  on  lite  case  likewise  lies  upon  an  assumpsit  oh 


understanding  ;  and  such  action  is  founded  on  a  contract 
either  express  or  implied  by  law,  and  the  verdict  gives  tbe 
party  damages  in  proportion  to  the  loss  he  has  sustained  by  the 
violation  of  the  contract.  4  Co.  Q2  '  Moor,  667*  See  tit. 
Assumpsit i 

3.  It  has  been  premised,  that  a  special  action  on  the  case  lies 
in  all  instances  wherein  no  general  action  could  be  framed  ;  it 
will  be  necessary,  therefore,  to  point  out  some  of  those  particular 
cases  to  which  it  is  most  peculiarly  applicable. 

It  was  formerly  held,  that  if  my  fire,  by  misfortune,  burnt 
the  goods  of  another  man,  for  this  wrong  he  should  have  action 
on  the  ca.se  against  me;  and  if  my  servant  put  a  candle  or  other 
fire  in  any  place  in  my  house,  and  this  burnt  my  house,  and  the 
house  of  my  neighbour,  action  of  the  case  lay  for  bim  against 
me.  1  Danv.  10.  But  this  action  is  now  destroyed  by  stat. 
6  Ann.  c.  31.    See  tit.  Fire,  Waste. 

Action  on  the  case  likewise  lies  against  carriers  and  others 
upon  the  custom  of  England.    See  tit.  Carrier. 

A  common  innkeeper  is  chargeable  for  goods  stolen  in  his 
h 0 u se .    S ee  t it.  / n n s  and  In n keep er. 

This  action  lies  for  deceit  in  contracts,  bargains,  and  sales. 
If  a  vintner  si  lls  wine,  knowing  it  to  be  corrupt,  as  good  and 
not  corrupt,  though  without  warranty,  action  lies,  Dane.  173. 
So  if  a  man  sells  a  horse,  and  warrants  him  to  be  sound  of  his 
limbs,  if  he  be  not,  action  on  the  case  lies.  A  person  warrants 
a  horse,  wind  and  limb,  that  hath  some  secret  disease  known 
to  tbe  seller,  but  not  to  the  buyer,  this  action  may  be  brought ; 
though  if  one  sell  a  horse,  and  warrant  him  sound,  and  he  hath 
at  the  time  visible  infirmities,  which  the  buyer  may  see,  action 
on  the  case  will  not  lie.  Yetv.  114:  Cro.  Jac.  675  :  2  Ring. 
183:  Bac.  Ab.  Action  on  the  Case.  (E.)  (7th  ed.)  There  must 
be  an  express  warranty,  for  a  sound  price  does  not  imply  a 
warranty.  2  East,  322.  Where  one  sells  me  any  wares  or 
commodities,  and  is  to  deliver  that  which  is  good,  but  delivers 
what  is  naught ;  or  sells  any  thing  by  false  or  deceitful  weights 
and  measures,  with  or  without  warranty,  action  on  the  case 
lies  ;  and  so  where  a  man  doth  sell  corrupt  victuals,  as  bread, 
beer,  or  other  things  for  food,  and  knows  it  to  be  unwholesome. 
Dyer,  75  :  4  Rep.  18 :  Cro.  Jac.  270  :  2  East.  314 :  4  Barn. 

6  CreSi  108  ;  6  Taunt.  108  :  Bac.  Ab.  Action  on  the  Case.  (E.) 
Yet  if  the  buyer  or  his  servant  shall  see  and  taste  the  victuals, 
&.c.  and  like  and  accept  the  same,  no  action  can  be  maintained. 

7  H.  4.  Nor  will  case  lie  upon  a  warranty  of  what  is  out 
of  a  man's  power,  or  of  a  future  thing  ;  as  that  a  horse  shall 
carry  a  man  thirty  miles  a  day,  or  the  like.  Finch,  188.  If  a 
man  sells  certain  packs  of  wool,  and  warrants  that  they  are 
good  and  merchantable,  if  they  are  damaged,  action  on  the  ca.se 
lies  against  him.  1  Danv.  187:  Bac*  Ab.  itbi  supra.  Tbe 
bare  affirmation  by  the  seller  of  a  particular  sort  of  diamond 
without  warranting  it  to  be  such,  will  not  maintain  an  action. 
And  when  a  man  warrants  a  horse  sound,  and  at  the  same 
time  misrepresents  the  place  from  whence  tbe  horse  came,  if  the 
warranty  is  complied  with,  the  sale  will  not  be  vitiated  by 
the  misrepresentation.  5  Dow.  Sf  Rf/.  M)\) :  Cro.  Jac.  4.  \§6. 
But  where  a  man  bath  the  possession  of  a  personal  thing,  the 
affirming  it  to  be  his  own  is  a  warranty  that  it  is  so  ;  though 
it  is  otherwise  in  case  of  lands,  where  the  buyer  at  his  peril  is 
to  see  that  he  hath  title.  1  Salic.  210.  If  a  person  sells  to 
another  cattle  or  goods  that  are  not  his  own,  action  on  the  case 
lies ;  so  if  he  warrants  cloth  to  be  of  such  a  length,  that  is 
deficient  of  it.  See  tit.  Deceit.  If  the  false  representation  is 
knowingly  made,  and  the  plaintiff  is  injured,  it  is  not  necessary 
to  show  that  defendant  intended  to  injure  him.    7  Sing*  105. 

For  neglect  or  malfeazance  ;  as  if  a  tailor,  &c.  undertakes  to 
make  a  suit  of  clothes,  and  spoils  them,  action  lies ;  and  if  a 
carpenter  promises  to  repair  my  house  before  a  certain  day,  and 
doth  not  do  it,  by  which  my  house  falls ;  or  if  he  undertakes 
to  build  a  bouse  for  me,  and  doth  it  ill,  action  on  the  va.se  lies. 
1  Danv.  32.  If  a  surgeon  neglects  his  patient,  or  applies  un- 
wholesome medicines,  whereby  the  patient  is  injured,  this 
action  lieth.    And  if  a  counsel  retained  to  appear  on  such  a 
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returns  of  Trinity  term:  and  in  the  same  year  Michaelmas 
term  was  adjourned  until  vrastino  animarum  to  Reading;  and 
the  king  by  proclamation  signified  his  pleasure,  that  his  court 
should  be  there  held.  Cro.  Car.  13.  27.  In  the  1 7th  of 
Charles  II.  the  court  of  B,  R.  was  adjourned  to  Oxford,  be- 
cause of  the  plague  ;  and  from  thence  to  Windsor ;  and  after- 
wards to  \\  estminster  again.    1  Lev.  176-  178. 

On  a  foreign  plea  pleaded  in  assizes  Sec.  the  writ  shall  be 
adjourned  into  the  Common  Pleas  to  be  tried ;  and,  af  ter  ad- 
journment, the  tenant  may  plead  a  new  plea  pursuant  to  the 
first;  but  if  he  pleads  in  abatement  a  plea  triable  by  the  assize, 
ot  which  it  is  adjourned,  he  cannot  plead  in  bar  afterwards, 
&G*  1  Dan  v.  Ah.  289*  The  justices  of  assise  have  power  to 
adjourn  the  parties  to  Westminster,  or  to  any  other  place;  and 
by  the  express  words  of  Magna  Chart  a  (cap.  12.)  they  may 
adjourn,  &c.  into  C.  B.  before  the  judges  there.    Ihjer>  132, 

If  the  judges  of  the  court  of  King's  Bench,  &c.  are  divided 
in  opinion,  two  against  two,  upon  a  demurrer,  or  special  ver- 
dict (not  on  a  motion),  the  cause  must  be  adjourned  into  the 
Exchequer  Chamber,  to  be  determined  bv  all  the  judges  of 
England.    4  Mod,  156:  5  Mod.  335. 

AD  I  RATUS,  strayed,  lost    See  Bract.  I  3*  tract,  2.  c.  32. 

ADJUDICATION.  The  English  use  this  term  to  express 
the  act  of  giving  judgment :  but  in  Scotch  law  it  is  used  to 
express  the  diligence  by  which  land  is  attached  in  security  and 
payment  of  debt,  or  by  which  a  feudal  title  is  made  up  in  a 
person  holding  an  obligation  to  convey  without  procurator)7  or 
precept.  There  is  thus,  1st,  The  adjudication  for  debt;  2d, 
The  adjudication  insecurity;  and  3d,  The  adjudication  in 
implement*    Scotch  Diet. 

ADJUDICATION  SPECIAL,  is  when  the  lords  of  ses- 
sionj  proportionally  to  the  sums  due,  adjudge  to  the  creditor 
some  part  of  the  creditor's  lands,  with  a  fifth  part  more,  be- 
side composition  due  to  the  superior,  and  the  expences  for  ob- 
taining infeoftment :  but  if  the  debitor  do  not  consent  to  such 
an  adjudication,  in  the  terms  of  the  act  of  Pari,  lf>72»  all  his 
lands  and  other  heritable  subjects  are  adjudged  in  the  same 
manner  as  thev  were  formerly  apprized.    Scotch  Diet. 

ADJUDICATION'  AFTER  THE  OLD  FORM,  is  when 
the  hwredilas  jacens  (the  heir  having  renounced)  is  adjudged 
to  the  creditor  for  payment  of  his  monev.    Scotch  Diet. 

ADJUDICATION  UPON  OBLIGEMFNT,  is  when  a 
man  having  obliged  himself  to  infeoft  another  in  lands  dis- 
poned by  him,  the  lords  adjudge  upon  his  refusal  to  perform. 
Scotch  Diet, 

AD  JURA  REGIS*  A  writ  brought  by  the  king's  clerk 
presented  to  a  living,  against  those  that  endeavour  to  eject  him., 
to  the  prejudice  of  the  king's  title.    Iteg.  of  Writs,  61. 

ADIATION.  A  term  used  in  the  laws  of  Holland  for  the 
application  of  property  by  an  executor.  Knapp.  Rep.  Privy 
Council,  p.  107- 

AD  LA  PI  DEM.    Stoneham,  in  Hampshire. 

AD  LARGUM,  at  large:  it  is  used  in  the  following  and 
other  expressions:  title  at  large,  assize  at  large,  verdict  at  large; 
to  vouch  at  large,  eVc. 

ADLEGIARE,  or  aleier  in  Fr7\  To  purge  himself  of  a 
crime  by  oath.  See  the  laws  of  king  Alfred,  in  Brompt. 
Chron.  cap.  4.  13. 

ADMEASUREMENT,  Writ  of  admen  suratio.^  Is  a  writ 
brought  for  remedy  against  such  persons  as  usurp  more  than 
their  share.  It  lies  in  two  cases;  one  is  termed  admeasurement 
of  dower  (admensuratio  dot  is),  where  a  man's  widow  after  his 
decease  hoideth  from  the  heir  more  land,  &c.  as  dower,  than 
of  right  belongs  to  her :  and  the  other  is  admeasurement  of 
pasture  (admensuratio  pasture?),  which  lies  between  those  that 
have  common  of  pasture-  where  any  one  or  more  of  them  sur- 
charge the  common.  Reg  Orig.  156.  173.  In  the  first  case 
the  heir  shall  have  this  writ  against  the  widow,  whereby  she 
shall  be  admeasured,  and  the  heir  restored  to  the  overplus  : 
and  in  the  last  case  it  may  be  brought  against  all  the  other 


commoners,  and  him  that  surcharged;  for  all  the  commoners 
shall  he  admeasured.  Term  de  Lei/,  23.  See  tit.  Common 
and  Dower. 

ADMINICLE,  admin  ten  f  urn  ]  Aid,  help,  or  support.  See 
stat.  1  K.  \.  c.  1. 

In  the  Scotch  law  adminicle  is  a  term  used  in  the  action  of 
proving  the  tenor  of  a  lost  deed  ;  and  applicable  to  any  deed  or 
even  scroll  tending  to  establish  the  existence  or  terms  of  the 
deed  in  question.    Scotch  Diet. 

ADMINISTRATION  OF  JUSTICE,  in  criminal  cases, 
is  improved  and  provided  for  in  England  by  stats.  7  4.  c  (>-l. 
and  7  and  8  0  4.  c.  i>H  ;  and  in  Ire/and  by  [)  G.  4.  c  .54  —The 
effects  of  those  acts  may  be  thus  shortly  stated,  referring  to 
the  various  apposite  titles  for  minuter  particulars. 

The  cases  in  which  parties  may  or  may  not  he  admitted  to 
bail,  when  taken  before  justices  of  peace,  are  defined:  —  The 
justices  are  to  take  the  examinations  in  writing,  and  certify 
the  bailment,  and  hind  over  witnesses  to  appear  at  the  trial. — 
Like  duties  and  powers  are  given  to  coroners  on  inquests  for 
murder. — The  plea  of  not  guilty  shall  put  the  prisoner  on  trial 
without  more j  and  the  court  may  order  that  plea  to  be  entered 
if  the  offender  refuse  to  plead. — The  king  shall  only  challenge 
for  cause. — Peremptory  challenges  of  the  offender  restrained. — 
Attainder  of  a  former  crime  not  pleadable  in  bar. —  Jury  shall 
not  inquire  of  the  flight  of  a  prisoner,  nor  of  his  lands. — The 
benefit  of  clergy  abolished  In  all  eases  of  felony-  — No  felonies 
shall  be  capital  but  such  as  were  excluded  from  clergy,  or  as 
shall  be  made  punishable  with  death, — The  court  may  order 
hard  labour,  or  solitary  confinement,  as  part  of  imprisonment. 
— Trial  of  accessories  regulated  (see  tit*  Accessories) — Offen- 
ces committed  in  the  boundaries  of  counties  may  be  tried  in 
either ;  or  in  any  county  through  which  any  coach  or  vessel 
may  pass  in  any  journey  during  which  anyofieuce  may  be  com- 
mitted. — Property  of  partners  may  be  laid  in  any  one  of  them. 
—  Property  in  public  buildings  need  not  be  laid  in  any  one. — 
Indictments  shall  not  be  delayed  by  dilatory  pleas  of  misnomer, 
&c.,  but  shall  be  amended. — After  verdict  judgment  shall  not 
be  staid  for  immaterial  omission  in  indictments,  &c. —  Effect  of 
free  or  conditional  pardons. — Recognizances  to  prosecute  shall 
not  be  estreated  without  judge's  order. 

By  stat.  1  W,  4.  c,  70.  for  the  more  effectual  administration 
of  justice  in  England  and  Wales,  regulations  are  made  for  the 
appointment  of  additional  judges  of  King's  Bench,  Common 
Pleas,  and  Exchequer,  and  for  the  performance  of  their  duties, 
as  also  for  the  future  commencement  and  continuance  of  the 
terms  (as  to  which  see  also  ]  W.  4.  si.  2.  c.  &)  and  sittings 
for  return  of  writ  of  error — permitting  attornies  of  King's 
Bench  and  Common  Pleas  to  practise  in  the  Court  of  Exche- 
quer—for extending  the  jurisdiction  of  the  courts  at  West- 
minster to  the  courts  Palatine  of  Chester  and  to  Wales,  putting 
an  end  to  the  peculiar  jurisdiction  in  those  parts  of  England — 
appointing  the  assises  to  be  held  in  Chester  and  Wales  as  in 
England — extending  to  those  parts  rules  as  to  rendering  defend- 
ants in  discharge  of  their  hail— regulating  the  passing  of  fines 
of  lands  there,  and  the  accounts  of  sheriffs— regulating  the 
time  of  holding  Quarter  Sessions — the  proceedings  in  ejectment 
in  cases  of  right  of  entry,  accruing  after  Hilary  and  Trinity 
Terms.  This  act  is  very  extensive  and  miscellaneous,  and  not 
remarkably  well  arranged  or  accurately  worded. 

ADMINISTRATOR,  Lat^  He'tbat  hath  the  goods  of  a 
man  dying  intestate  committed  to  his  charge  by  the  Ordinary, 
for  which  he  is  accountable  when  thereunto  required.  For 
matters  relating  to  this  title,  and  to  Administration  in  general, 
see  tit.  Executor. 

ADMINISTRATRIX,  Latr]  She  that  hath  goods  and 
chattels  of  an  intestate  committed  to  her  charge,  as  an  admi- 
nistrator. 

A  T)  M I R  A  L .  A  dm  iralius,  a  dm  i  rn  1 1  u  s ,  a  d  ni  i  r  a  I  i  s;  c  a  p  it  a  n  ens 
or  cuslos  mam*  from  the  French  ameral,  or  from  the  Saxon, 
aen  mereal,  over  all  the  sea;  and  in  ancient  time  the  office  of 
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the  admiralty  was  called  custodia  maritime  Anglic?.  Co.  Lit. 
2()0.  Many  other  fanciful  derivations  are  recapitulated  in 
Spehuau's  Glossary,  and  *ee  Com.  Dig.  tit.  Admiralty.  The 
term  appears  to  have  been  first  used  temp.  E.  1.  and  the  first 
Admiral  of  England,  by  name,  was  Richard  Fitz  Alan,  Earl  of 
Arundel,  10  Ric.  2.  A  high  ofiicer  or  magistrate,  having 
the  government  of  the  king's  navy ;  and  (in  his  court  of  Ad- 
miralty) the  determining  of  all  causes  belonging  to  the  sea,  and 
offences  committed  thereon-  The  office  is  now  usually  executed 
by  commissioners,  who,  by  stat.  2  II  -  M.  st.  2.  c.  2.  are 
declared  to  have  the  same  authorities,  jurisdictions,  and  powers 
as  the  Lord  High  Admiral,  who  is  usually  understood  by  this 
term  in  law,  not  adverting  to  the  naval  distinctions.  And  by 
stat.  7 and  8  C.  4.  c.  65.  (the  heir-presumptive  to  the  crown  being 
then  Lord  High  Admiral)  like  powers  were  given  to  him  as 
by  any  statutes  are  given  to  the  commissioners. 

Under  this  head  therefore  shall  be  included  all  that  relates 
as  well  to  such  Admiral  as  to  the  Court  of  Admiralty. 

The  warden  of  the  Cinque  Ports  has  the  jurisdiction  of 
Admiral  within  those  ports  exempt  from  the  admiralty  of 
England.  4  Inst.  223:  2  hist  556 :  2  Jon.  67:  1  JenL  85. 
It  appears  that  anciently  the  Admirals  of  England  had  juris- 
diction of  all  causes  of  merchants  and  mariners,  happening  not 
only  upon  the  main  sea,  but  in  all  foreign  parts  within  the 
king's  dominions,  and  without  them,  and  were  to  judge  them 
in  a  summary  way,  according  to  the  laws  of  Oleron  and  other 
sea  laws.  4  Inst.  75.  In  the  time  of  king  Ed.  1.  and  king 
John,  all  causes  of  merchants  and  mariners,  and  things  arising 
upon  the  main  sea,  were  tried  before  the  lord  Admiral ;  but  the 
first  title  of  Admiral  of  England,  expressly  conferred  upon  a 
subject,  was  given  by  patent  of  king  Rich.  2.  to  the  ear]  of 
Arundel  and  Surry-  In  the  reign  of  Ed.  3.  the  court  of 
admiralty  was  established,  and  Ric.  2.  limited  its  jurisdiction. 

By  the  stat.  13  R.  I.  st.  1.  c.  5.  it  is  enacted,  that  upon 
complaint  of  encroachments  made  by  the  admirals  and  their  de- 
puties, the  admirals  and  their  deputies  shall  meddle  with  nothing 
done  within  the  realm,  but  only  with  things  done  upon  the  sea. 
For  the  construction  of  this  statute,  see  2  Bulstr.  323:  3  Bulstr. 
205:  13  Co.  52. 

By  stat.  15  R.  2.  c.  3.  it  is  declared,  that  all  con tr acts \  pleas, 
and  quarrels,  and  other  things  done  within  the  bodies  of  counties 
by  land  or  water,  and  of  wreck,  the  admiral  shall  have  no  conu- 
sance, but  they  shall  he  tried,  Sec.  by  the  la  w  of  the  land  ;  but  of 
the  death  of  a  man,  and  of  mayhem  done  in  great  ships,  being  in 
the  main  stream  of  great  rivers  beneath  the  points  nearest  the 
sea,  and  in  no  other  place  of  the  same  river,  the  admiral  shall 
have  conusance  ;  and  also  to  arrest  ships  in  the  great  fiotes,t  for 
the  great  voyages  of  the  king  and  the  realm,  saving  to  the  Icing 
h  ist  for  I  eit  are  v ;  a  n  d  sha  U  h  a  w  •  _  jurisdiction  in  such  Jlof.es  dun  t/g 
such  voyages,  only  saving  fo  lords,  ike.  their  liberties. 

It  has  been  held  in  the  construction  of  these  statutes  of 
R.  2.  that  if  a  loaded  musket  be  fired  at  the  distance  of  200 
yards  from  the  sea,  and  a  man  is  by  such  shot  killed  in  a  boat 
which  had  struck  on  a  sand- bank  distant  about  100  yards  from 
the  shore,  the  offender  is  properly  tried  at  an  Admiralty  Ses- 
sions, for  the  offence  is  committed  where  the  death  happens, 
and  not  at  the  place  from  whence  the  cause  of  death  proceeds. 
Leach,  432. 

By  the  stat.  2  E  4.  c.  11.  reciting  13  R.  2.  c.  5.  it  is 
enacted,  that  he  that  finds  himself  aggrieved  against  the  form  of 
the  statute,  shall  hare  his  actum  by  writ  grounded  upon  the 
case  against  him  that  so  pursues  in  the  admiralty,  and  recover 
double  damages  against  him,  and  he  shall  incur  the  pain  of  10/. 
if  he  be  attainted. 

By  stat.  27  if;  S.  c.  4.  all  offences  of  piracy,  robbery,  and 
murder  done  on  the  sea,  or  within  the  admiral's  jurisdiction, 
shall  be  tried  in  such  places  of  the  realm  as  shall  be  limited  in 
the  king's  commission*  directed  to  the  lord  admiral,  and  his 
lieutenant  and  deputies,  and  other  persons,  to  determine  such 
offences  after  the  common  course  of  law,  as  if  the  same  offences 
had  been  done  on  land. 
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By  the  stat,  28  8.  c.  15.  u  all  treasons,  felon ies,  robberies, 
and  murders,  &c.  upon  the  sea,  or  within  the  admiralty  juris- 
diction, shall  also  be  tried  in  such  shires  and  places  in  the 
realm  as  shall  be  limited  by  the  king's  commission,  as  if  done 
on  land,  and  the  consequences  of  the  offences  are  the  same." 
See  3  Inst.  Ill,  112.  But  in  cases  which  would  be  man- 
slaughter at  land  the  jury  is  always  directed  to  acquit.  Foster. 
288.   See  Homicide,  under  stat.  28  H.  8.  c.  15. 

ADM  I RA  LTY.  There  are  in  fact  two  Courts  of  Admiralty, 
that  which  is  properly  called  the  Instance  Court,  which  the  sta- 
tutes of  R.  2.  were  made  to  restrain ;  and  the  Prize  Court. 
Both  courts  have  indeed  the  same  judge,  but  in  the  former  he 
sits  by  virtue  of  a  commission  under  the  great  seal,  which  enu- 
merates the  objects  of  his  jurisdiction,  but  specifies  nothing 
relative  to  prize  :  in  the  latter  court  he  sits  by  virtue  of  a 
commission  which  issues  in  every  war,  under  the  great  seal,  to 
the  Lord  High  Admiral  (or  commissioners  for  executing  that 
office),  requiring  the  Court  of  Admiralty,  and  the  lieutenant  and 
judge  of  the  same  court,  "  to  proceed  upon  all  and  all  manner 
of  captures,  seizures,  prizes,  and  reprisals  of  ships  and  goods, 
which  arc  or  shall  be  taken,  and  to  hear  and  determine  accord- 
ing to  the  course  of  the  Admiralty  and  the  law  of  nations;" 
and  upon  this  a  warrant  issues  to  the  judge.  The  manner  of 
proceeding,  and  the  system  of  litigation  and  jurisprudence,  are 
different  in  the  two  courts.  The  jurisdiction  of  the  Prize 
Court  is  exclusive,  for  it  has  been  determined  solemnly,  that 
though  for  taking  a  ship  on  the  high  seas  an  action  will  lie  at 
common  law,  yet  when  it  is  taken  as  prize,  though  wrongfully 
taken  and  without  a  war,  for  the  taking  no  action  can  be 
maintained.  Nor  is  the  jurisdiction  confined  to  captures  at 
sea :  captures  in  port  or  on  land,  where  the  surrender  has  been 
to  a  naval  force,  or  a  mixed  force  of  the  army  and  navy,  are 
equally  and  exclusively  triable  by  the  Prize  Courts.  See 
Douglass  Rep.  504.  620. 

Although  the  Prize  Court  proceeds  under  a  commission 
issuing  at  the  commencement  of"  a  war,  its  jurisdiction  is  not 
peremptorily  determined  by  peace.  Where  a  vessel  having 
been  captured  by  an  enemy's  privateer  in  time  of  war,  was 
recaptured  after  the  period  prescribed  by  a  treaty  of  peace  for 
the  cessation  of  hostilities,  and  the  commander  of  the  privateer 
churned  the  vessel  to  be  restored  to  him  by  suit  in  the  Prize 
Court,  the  jurisdiction  of  the  court  was  affirmed,  and  a  prohi- 
bition refused.  Maddock's  Rep.  15:  Dodso?t's  Rep.  2.78: 
Case  of  the  Harmony:  see  Bac.  Ah.  Court  of  Admiralty. 
Addenda  E.  vol.  2.  855,   (7th  ed.) 

It  was  held,  Yelv,  134.  that  accessories  to  robbery,  &c.  could 
not  be  tried ;  but  this  is  remedied  by  11  and  12  IV.  3.  c.  1. ;  by 
which  their  aiders  and  comforters,  and  the  receivers  of  their 
goods  are  made  accessories,  and  to  be  tried  as  pirates  by  28  H.  8. 
c.  15;  also  the  said  statute  11  and  12  IV.  3.  directs  how 
pirates  may  be  tried  beyond  sea,  according  to  the  civil  law,  by 
commission  under  the  great  seal  of  England.    See  tit.  Piracy. 

Commissioners  under  28  H.  8,  c,  15,  have  jurisdiction  of 
offences  committed  seven  or  eight  miles  from  the  river's  mouth, 
or  open  sea,  and  sixteen  miles  below  any  bridge,  and  where 
men  of  war  might  ride  at  anchor;  although  such  spot  be 
within  the  body  of  a  county,  and  where  the  common  law  tribu- 
nals have  also  a  concurrent  jurisdisdiction.  G.  C.  B.  245. 
As  to  the  boundary  between  the  county  and  the  high  seas,  see 
Bac.  Ab.  tit.  Piracy.    (Ed.  by  Gwillim  and  Dodd,) 

The  stat.  10  A.  c.  10.  directs  how  the  trial  shall  be  had  of 
officers  and  soldiers,  that,  either  upon  land  out  of  Great  Britain, 
or  at  sea,  hold  correspondence  with  a  rebel  enemy.  See  tit. 
Piracy,  Treason. 

All  ports  and  havens  are  infra  corpus  comitates,  and  the  ad- 
miral hath  no  jurisdiction  of  any  thing  done  in  them ;  but 
they  are  within  the  28  H.  8.  c.  15.,  and  crimes  committed  in 
them  may  be  tried  by  the  commissioners  under  that  act.  See 
Rex  v.  Bruce,  Russ.  §  Ry.  c.  243:  Bac.  Ab.  Piracy.  (7th  ed,) 
Between  high  and  low  watcr-raark,  the  common  law  and  ad~ 
miral  have  jurisdiction  by  turns;  one  upon  the  water,  and  the 
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other  upon  the  land.  3  Inst.  113.  The  admiralty  have  no 
jurisdiction  where  a  vessel  is  injured  in  the  Thames  within  the 
body  of  a  county.    3  'Term  Rep.  315. 

Iiy  the  statutes  for  disciplining  the  navy,  every  commander, 
officer,  and  soldier  of  ships  of  war,  shall  observe  the  commands 
of  the  ad  mi  raft  Sec.  on  pain  of  death  or  other  punishment*  See 

tit.  Navy* 

Under  these  statutes  the  lord  admiral  hath  power  to  grant 
commissions  to  inferior  vtcfradmirals,  &c.  to  call  courts  mar- 
tial, for  the  trial  of  offences  against  the  articles  of  war ;  and 
these  courts  determine  by  plurality  of  voices,  &c.  See  tit. 
Navy. 

The  admiralty  is  said  not  to  be  a  court  of  record,  by  reason 
it  proceeds  by  the  civil  law,  4  Inst.  135.  But  the  admiralty 
has  jurisdiction  where  the  common  law  can  give  no  remedy  : 
and  all  maritime  causes,  or  causes  arising  wholly  upon  the 
sea,  it  hath  cognizance  of.  Vide  as  to  the  jurisdiction  of  the 
admiralty,  I  Com.  Dig.  tit.  Admiralty:  Bac.  Ab.  tit.  Court 
of  Admiralty.  (7th  ed.)  The  admiralty  hath  jurisdiction  in 
cases  of  freight,  mariners*  wages,  breach  of  charter-parties, 
though  made  within  the  realm  ;  if  the  penalty  be  not  de- 
manded ;  and  likewise  in  case  of  building,  mending,  saving, 
and  victualling  ships,  ike.  so  as  the  suit  be  against  the  ship,  and 
not  against  the  parties  only.  2  Cro.  21 6":  see  Bac.  Ah.  Mer- 
chant (E-)  of  Mariners.  (7  th  ed.)  Mariners*  wages  are  contracted 
on  the  credit  of  the  ship,  and  they  may  all  join  in  suits  in  the 
admiralty;  whereas  at  common  law  they  must  all  sever:  the 
master  of  a  ship  contracts  on  the  credit  of  the  owners,  and  not 
of  the  ship;  and  therefore  he  cannot  prosecute  in  the  admiralty 
for  his  wages,  1  Salk.  33.  It  is  allowed  by  the  common 
lawyers  and  civilians,  that  the  lord  admiral  hath  cognizance  of 
seamen's  wages,  and  contracts,  and  debts  for  making  ships; 
also  of  things  done  in  navigable  rivers,  concerning  damage 
done  to  persons,  ships,  goods,  annoyances  of  free  passage,  &c  ; 
and  of  contracts,  and  other  things  done  beyond  sea,  relating 
to  navigation  and  trade  by  sea.  I  food's  Inst.  218,  But  if  a 
contract  be  made  beyond  sea,  for  doing  of  an  act  or  payment  of 
money  within  this  kingdom ;  or  the  contract  is  upon  the  sea, 
and  not  for  a  marine  cause,  it  shall  be  tried  by  a  jury  ;  for 
where  part  belongs  to  the  common  law,  and  part  to  the  admi- 
ral, the  common  law  shall  be  preferred.  And  contracts  made 
beyond  sea  may  be  tried  in  B.  R.,  and  a  fact  be  laid  to  be  done 
in  any  place  in  England,  and  so  tried  here.    2  Buhtr.  322. 

Where  a  contract  is  made  in  England,  and  there  is  a  con- 
version beyond  sea,  the  party  may  sue  in  the  admiralty,  or  at 
common  law.  4  Leon.  .257-  An  obligation  made  at  sea,  it 
has  been  held,  cannot  be  sued  in  the  admiral's  court,  because 
it  takes  its  course,  and  binds  according  to  the  common  law. 
Hob.  12.  The  court  of  admiralty  cannot  hold  pica  of  a  matter 
arising  from  a  contract  made  upon  the  land,  though  the  con- 
tract was  concerning  things  belonging  to  the  ship :  but  the 
admiralty  may  hold  plea  for  the  seamen's  wages,  &c.  because 
they  become  due  for  labour  done  on  the  sea ;  and  the  contract 
made  upon  land  is  only  to  ascertain  them.  3  Lev.  GO. 
Though  where  there  is  a  special  agreement  in  writing,  by 
which  seamen  are  to  receive  their  wages  in  any  other  manner 
than  usual;  or  if  the  agreement  at  land  be  under  seal,  so  as  to 
be  more  than  a  parol  contract,  it  is  otherwise.  1  Salk.  3 1  ;  see 
Hob.  ~{).  In  such  cases  the  courts  of  common  law  will  pro- 
hibit the  admiralty  from  proceeding.  Bac.  Ah.  Merchant  (E  ) 
of  Mariners.    (7  th  ed.) 

The  case  referred  to  from  Hobart  is  that  of  Palmer  v.  Pope, 
but  it  does  not  seem  to  warrant  the  position*  The  libel  in  the 
admiralty  court  there  stated  an  agreement,  made  super 
altum  mare,  that  Pope  should  carry  certain  sugars,  which 
agreement  was  afterwards  put  in  writing  in  the  port  of  Gado, 
on  the  coast  of  Barbary ;  a  breach  was  then  assigned.  The 
court  resolved  "that  a  prohibition  lay  because  the  original 
contract,  though  it  was  made  at  sea,  yet  was  changed  when  it 
was  put  in  writing  seated  ;  which  being  at  land,  changed  the 
jurisdiction  :  but  if  it  had  been  a  writing  only,  without  seal,  a 


mere  memorandum  of  the  agreement  had  made  no  change/ 
By  this  is  to  be  understood  that  the  sealed  contract  destroyed 
the  original  parol  contract,  which  a  mere  writing  would  not 
have  done;  and  as  that  new  contract  was  made  on  land, 
though  out  of  the  king's  dominions,  still  it  was  not  within  the 
admiralty  jurisdiction.  It  cannot,  therefore,  be  inferred  from 
this  case  Unit  the  admiralty  court  cannot  hold  pica  of  any 
contract  under  seal.  This  rule,  however,  is  positively  laid 
down  in  other  cases.  Opt/  v.  Addison,  12  Mod.  38  :  1  Salt. 
81:  Day  v.  Searle,  2  St'ra.  <j6S :  and  lastly,  in  Howe  v. 
Napier,^  *  Burr.  1950.  But  on  examination  it  may  appear 
that  the  position  is  not  warranted,  "  that  the  admiralty  court 
has  not  jurisdiction  "  where  the  specialty  contract  is  made  on 
the  sea,  and  to  be  performed  on  the  sea,  or  when  it  relates  to 
a  subject  matter  over  which  the  court  has  jurisdiction ;  and 
the  case  of  Men  si  one  v.  Gibbons,  3  Term  Rep.  267-  entirely 
overruled  former  cases,  and  ascertained  the  principle  to  be, 
that  whether  the  admiralty  have  or  have  not  jurisdiction 
depends  on  the  subject  matter.  It  was  there  determined  that 
the  admiralty  court  had  jurisdiction  respecting  an  hypotheca- 
tion bond,  though  executed  on  land,  and  under  seal,  because 
it  had  jurisdiction  over  the  subject  mutter  of  the  hypothecation 
of  ships:  and  it  was  expressly  denied  that  the  circumstance  of 
the  instrument  being  under  seal  could  deprive  them  of  their 
jurisdiction. 

If  the  master  pawns  the  ship  on  the  high  sea  out  of  necessity 
for  tackling  or  provision,  without  the  consent  of  the  owners, 
it  shall  bind  them  ;  but  it  is  otherwise  where  the  ship  is 
pawned  for  the  master's  debt :  the  master  can  have  no  credit 
abroad,  but  upon  the  security  of  the  vessel;  and  the  admiralty 
gives  remedy  in  these  cases.  1  Salk.  35.  The  master  bath 
a  right  to  hypothecate  the  ship  for  any  debt  incurred  on  her 
account.  Co.  Lit.  134.  140,  Though  the  agreement  is  made, 
and  the  money  lent  at  land.  1  Lord  Raym.  152;  Denzen 
v.  Jeffries :  see  as  to  hypothecation,  Abbott  on  Shipping,  (5th  ed,) 
p.  127:  Bac.  Ah.  Merchant  (G.)  of'  Hypothecation.  (7th  ed.) 
Sale  of  goods  (taken  by  piracy)  in  open  market  is  not  binding 
by  the  admiralty  law  ;  the  owner  may  therefore  retake  them  ; 
but  at  common  law  the  sale  is  binding,  of  which  the  admiralty 
must  take  notice.    1  Roll.  Ab  :  1  Vent.  308. 

If  a  ship  is  taken  by  pirates  upon  the  sea,  and  the  master,  to 
redeem  the  ship,  contracts  with  the  pirates  to  pay  them  50/,, 
and  pawns  his  person  for  it,  and  the  pirates  carry  him  to  the 
isle  of  S.,  and  there  he  pays  it  with  money  borrowed,  and  gives 
bond  for  the  money,  he  may  sue  in  the  admiralty  foi  the  50l., 
because  the  original  cause  arose  upon  the  sea,  and  what  fol- 
lowed was  but  accessory  and  consequential.    Hard.  183, 

If  goods  delivered  on  ship-board  are  embezzled,  all  the 
mariners  ought  to  contribute  to  the  satisfaction  of  the  party 
that  lost  his  goods,  by  the  maritime  law,  and  the  cause  is  to  be 
tried  in  the  admiralty.  1  Lill  368.  By  the  custom  of  the 
admiralty,  goods  may  be  attached  in  the  hands  of  a  third  per- 
son, in  causa  maritima  et  civili,  and  they  shall  be  delivered  to 
the  plaintiff*,  after  defaults,  on  caution  to  restore  them,  if  the 
debt,  &c.  be  disproved  in  a  year  and  a  day ;  and  if  the  party 
refuse  to  deliver  them,  he  may  be  imprisoned  quousque,  &c. 
March  Rep.  204. 

The  court  of  admiralty  may  cause  a  party  to  enter  into  bond 
in  nature  of  caution  or  stipulation,  like  bail  at  common  law  ; 
and  if  he  render  his  body,  the  sureties  are  discharged ;  and 
execution  shall  be  of  the  goods,  or  of  the  body,  &c,  not  of  the 
lands.  Godh.  260:  1  Shep.  Ab.\2Q:  see  1  Salk.  3$:  T.  Ray, 
78  :  2  Lord  Ray,  1286:  Fitz.  It)/. 

This  fidejussory  caution  is  only  an  accumulative  remedy  the 
better  to  enable  the  court  of  admiralty  to  preserve  the  pro- 
perty, but  it  does  not  supersede  the  jurisdiction  in  rem. 
3  Term  Rep.  323.  342.  346. 

A  person  in  execution,  on  judgment  in  the  admiral's  court, 
upon  a  contract  made  on  the  land  in  New  England,  was  dis- 
charged,  being  out  of  the  admiralty  jurisdiction.  3  Cro.  603  ; 
1  Cro*  0*85,    And  where  sailors'  clothes  were  bought  in  St. 
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Katherine's  parish,  near  the  Tower,  London,  which  were  deli- 
vered in  the  ship;  on  a  suit  in  the  admiralty  for  the  money, 
prohibition  was  granted,  for  this  was  within  the  county :  so  of 
a  ship  lying  at  Black  wall,  &c.  Owen,  122  :  Hughes's  Ab.  113. 
But  the  admiralty  may  proceed  against  a  ship,  and  the  sails  and 
tackle,  when  they  are  on  shore,  although  alleged  to  he  de- 
tained at  land  ;  yet,  upon  alleging  offer  of  a  plea,  claiming 
property  therein,  and  refusal  of  the  plea,  on  this  suggestion  a 
prohibition  shall  be  had.     1  Sfto?i>.  179- 

If  an  English  ship  takes  a  French  ship,  the  French  being  in 
enmity  with  us,  and  such  ship  is  libelled  against,  and  after  due 
notice  on  the  exchange,  &c.,  declared  a  lawful  prize,  the  king's 
proctor  may  exhibit  a  libel  in  the  admiralty  court,  to  coni]>el 
the  taker  (who  converted  the  lading  to  his  own  use)  to  answer 
the  value  of  the  prize  to  the  king ;  although  it  was  objected, 
that,  by  the  first  sentence,  the  property  was  vested  in  the  king, 
and  that  this  second  libel  was  in  nature  of  an  action  of  trover, 
of  which  the  court  of  admiralty  cannot  hold  plea.  Carth.  399* 
— QThis  must  be  understood  of  a  capture  without  the  authority 
of  letters  of  marque  or  reprisal.]] 

If  the  owner  of  a  ship  victuals  it,  and  furnishes  it  to  sea, 
with  letters  of  reprisal,  and  the  master  and  mariners,  when 
they  are  at  sea,  commit  piracy  upon  a  friend  of  the  king, 
without  the  notice  or  assent  of  the  owner,  yet  by  this  the 
owner  shall  lose  his  ship  by  the  admiralty  law,  and  our  law 
ought  to  take  notice  thereof,  1  Roll.  Ab.  530 :  but  see 
1  Roll.  Rep.  285. 

By  the  civil  law  and  custom  of  merchants,  if  the  ship  he 
cast  away,  or  perish  through  the  mariners'  defaults,  they  lose 
their  wages ;  so  if  taken  by  pirates,  or  if  they  run  away  ;  for 
if  it  were  not  for  this  policy,  they  would  forsake  the  ship  in  a 
storm,  and  yield  her  up  to  enemies  in  any  danger.  1  Sid.  17!): 
1  Mod.  Q3:  1  VenL  14(i.  And  as  a  seaman  is  bound  to  exert 
himself  to  the  utmost  for  the  ship,  a  promise  made  to  him  by 
the  master,  when  the  ship  is  in  danger,  to  pay  extra  wages,,  is 
void.  Peakes  Ca.  72  :  2  Camp,  317  -  1  Camp,  527'-  and  see 
Abbott  on  Skipping,  4 10. 

The  admiralty  court  may  awTard  execution  upon  land, 
though  not  hold  plea  of  any  thing  arising  on  land.  4  Inst. 
141,  And  upon  letters  missive  or  request,  the  admiralty  here 
may  award  execution  on  a  judgment  given  beyond  sea,  where 
an  Englishman  flies  or  comes  over  hither,  by  imprisonment  of 
the  party,  who  shall  not  be  delivered  by  the  common  law. 
1  RolL  Ab.  530.  When  sentence  is  given  in  a  foreign  ad- 
miralty, the  party  may  libel  for  execution  of  that  sentence 
here  ;  because  all  courts  of  admiralty  in  Europe  are  governed 
by  the  civil  law.  Std.  418.  Sentences  of  any  admiralty  in 
another  kingdom  are  to  be  credited,  that  ours  may  be  cre- 
dited there,  and  shall  not  be  examined  at  law  here;  but  the 
king  may  be  petitioned,  who  may  cause  the  complaint  to  be 
examined  ;  and,  if  he  finds  just  cause,  may  send  to  his  am- 
bassador where  the  sentence  was  given,  to  demand  redress,  and 
upon  failure  thereof,  will  grant  letters  of  marque  and  reprisal. 
liaym.  473. 

If  one  is  sued  in  the  admiralty,  contrary  to  the  statutes 
13  R.  2.  st.  1*4.  5 ;  and  15  R.  2.  c.  3.  he  may  have  a  super- 
sedeas, to  cause  the  judge  to  stay  the  proceedings,  and  also 
have  action  against  the  party  suing.  10  Rep.  75.  If  it  ap- 
pear that  the  court  of  admiralty  is  proceeding  in  a  question 
over  which  it  has  no  jurisdiction,  a  court  of  common  law  will 
grant  a  prohibition  without  imposing  any  terms  on  the  party 
applying  for  it.    3  Term  Rep.  315. 

A  ship  being  privately  arrested  by  admiralty  process  only, 
and  no  suit,  it  was  adjudged  a  prosecution  within  the  meaning 
of  the  statutes ;  and  double  damages,  &c.  shall  be  recovered. 
1  Salt.  SI j  32. 

By  stat.  8  Eliz.  c.  5.  if  an  erroneous  judgment  is  given  in 
the  admiralty ,  appeal  may  be  had  to  delegates  appointed  by 
commission  out  of  chancery,  whose  sentence  shall  be  final. 
See  5  Inst.  339.    But  from  the  Prize  Court  (see  post)  appeal  | 


lies  to  commissioners  consisting  of  the  privy  council.  Doug. 
614.  Appeals  may  be  brought  from  the  inferior  admiralty 
courts  to  the  lord  high  admiral;  but  the  lord  warden  of  the 
Cinque  Ports  hath  jurisdiction  of  admiralty  exempt  from  the 
admiralty  of  England.  A  writ  of  error  doth  not  lie  upon  a 
sentence  in  the  adiniralty,  but  an  appeal.  4  Inst.  135,  33Q. 
There  are  also  vice-admiralty  courts  in  the  king's  foreign 
dominions,  from  which  (except  in  case  of  prizes)  appeals  may 
be  brought  before  the  courts  of  admiralty  in  England  as  wTell 
as  to  the  king  in  council.    3  Comm.  69. 

The  admiral,  of  right,  had  anciently  a  tenth  part  of  all  prize- 
goods,  but  which  is  taken  away  by  stat.  13  Geo.  2.  c.  4> ;  which 
vests  the  property  of  all  ships  taken  and  condemned  as  prize  in 
the  admiralty  courts,  in  the  admirals,  captains,  sailors,  See. 
being  the  captors,  according  to  the  proportions  to  be  settled  by 
the  king's  proclamation.  This  statute  also  enables  the  admi- 
ralty to  grant  letters  of  marque.  (See  tit.  Privateers.)  For 
the  mode  of  proceeding  in  condemning  prizes,  see  Doug,  fil  l: 
and  4  Term  Rep.  382:  2  H.  B.  533  :  6  Pari.  Ca.  203.  as  to 
the  commissioners  of  appeal. 

Prize  acts  are  usually  passed  at  the  commencement  of  every 
war,  the  provisions  in  which  vary  from  time  to  time.  The  last 
act  was  55  G.  3.  c.  160. 

By  the  stat.  22  G.  2.  c.  3.  his  majesty's  commission  to  all  the 
privy  councillors  then  and  for  the  time  being,  and  to  the  lord 
chief  baron  of  the  court  of  Exchequer,  the  justices  of  the 
King's  Bench  and  Common  Pleas,  and  barons  of  the  said  court 
of  Exchequer,  then  and  for  the  time  being,  for  hearing  and 
determining  appeals  from  sentences  in  causes  of  prizes  pro- 
nounced in  the  courts  of  admiralty,  in  any  of  his  majesty's 
dominions,  declared  valid,  although  such  chief  baron,  justices, 
and  barons  are  not  of  the  privy  council.  But  no  sentence 
shall  be  valid,  unless  the  major  pari  of  the  commissioners  pre- 
sent be  of  the  privy  council.  See  Com.  Dig.  tit.  Admiralty ; 
and  this  Diet.  tit.  Nary. 

By  stat.  39  G.  3.  c.  37*  all  offences  whatever  committed  on 
the  high  seas  shall  be  liable  to  the  same  punishment  as  if  com- 
mitted on  shore,  and  shall  be  tried  and  adjudged  in  the  same 
maimer  as  felonies,  &c.  are  directed  by  the  28  H.  8.  c.  15. 
See  Bac.  Ab*  tit*  Piracy. 

Persons  tried  for  murder  or  manslaughter,  and  found  guilty 
of  manslaughter  only,  shall  be  entitled  to  the  benefit  of  clergy, 
and  be  subject  to  the  same  punishment  as  if  committed  on 
land :  §  2. 

39  and  40  G.  3.  c.  80,  §  35,  offences  committed  upon  the  high 
seas  may  be  prosecuted  within  the  nearest  county. 

The  admiralty  have  no  jurisdiction  to  try  offenders  on  the 
stat.  11  G.  1.  c.  29.  for  procuring  the  destruction  of  a  ship, 
if  there  is  no  evidence  of  such  destruction  having  been  pro- 
cured by  the  owners  of  such  ship  upon  the  high  seas  within 
the  admiralty  jurisdiction,  but  only  on  shore  within  the  body 
of  a  county.  Easterly  and  Macfarlana,  Easfs  Pleas  of  the 
Crown  (Addenda),  p.  xxx. :  Abbot  on  Merchant  Ship,  153.  u*  L 

By  stat.  1  G.4,c*9G\  persons  convicted  of  any  capital  offence  on 
the  sea,  out  of  the  body  of  any  county,  by  virtue  of  £8  H.  8. 
c.  15Q.  which,  if  committed  on  the  land,  would  be  clergyable, 
shall  receive  the  benefit  of  clergy,  and  be  punishable  as  if  such 
offence  had  been  committed  on  the  land.  See  post,  7  and  8 
G.  4.  c.  28.  §  12.  and  §  1 1.  of  the  last  mentioned  stat.,  empower- 
ing the  transportation  for  life,  &c.  of  offenders  having  been 
previously  convicted  of  felony.  By  stat.  7  G.  4,  c.  38.  an 
admiralty  commissioner  or  justice  of  the  peace  is  empowered  to 
take  the  information  of  witnesses  relating  to  offences  committed 
on  the  seas  within  the  admiralty  jurisdiction,  and  to  commit  or 
bail  the  offender. 

By  stat.  7  G.  4.  c.  64.  §  27.  the  court  of  admiralty  is  em- 
powered to  order  the  payment  of  the  costs  and  expences  of 
prosecutors  in  cases  of  felony  and  misdemeanors  committed  on 
the  high  seas. 

By  stat.  7  and  8  G.  4.  c.  2Q.  §  77*  it  is  enacted,  "  That  where 
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any  felony  or  misdemeanor  punishable  under  this  act  shall  be 
committed  within  the  jurisdiction  of  the  admiralty  of  England, 
the  same  shall  be  dealt  with,  tried,  and  determined  in  the 
same  maimer  lis  any  other  felony  or  misdemeanour  committed 
within  that  jurisdiction. 

This  section  is  enacted  in  the  same  words  in  §  43.  of  stat. 
7  and  8  G.  4.  c.  30.  as  to  what  are  offences  within  that  act. 

By  stat  7  and  8  G.  4.  c.  28,  §  12.  it  is  enacted,  "That  all 
offences  prosecuted  in  the  high  court  of  admiralty  of  England 
shall,  upon  every  first  and  subsequent  conviction,  be  subject  to 
the  same  punishments,  whether  of  death  or  otherwise,  as  if 
such  offences  had  been  commited  upon  land,"  (And  as  to 
Ireland,  see  9  G.  4.  c.  55.  §  74;  c.  56".  §  55:  10  G.  4.  c.  34,  §  41.) 

By  53  G.  3.  c.  151.  forging,  &c.  the  name  of  the  registrar 
of  the  high  court  of  admiralty  or  high  court  of  appeals  for 
prizes,  or  Ins  deputy,  or  any  documents  made  by  them,  in  order 
to  receive  the  money  of  the  suitors  of  such  courts,  or  knowingly 
uttering  the  same,  are  guilty  of  felony. 

ADMISSION,  admissio.~\  Is  properly  the  ordinary's  de- 
claration that  he  approves  of  the  parson  presented  to  serve  the 
cure  of  any  church.  Co.  Lit.  344  a.  When  a  patron  of  a 
church  has  presented  to  it,  the  bishop  upon  examination  ad- 
mits the  clerk  by  saying  admit  to  te  habilem,  Co.  Lit.  3^4.  a, 
Action  on  the  case  will  not  lie  against  the  bishop,  if  he  refuse 
to  admit  a  clerk  to  be  qualified  according  to  the  canons  (as  for 
any  crime  or  impediment,  illiterature,  Sec.) ;  but  the  remedy  is  by 
writ  qiuerc  non  admissit,  or  admit t auto  clerico,  brought  in  that 
county  where  the  refusal  was.  7  Rep.  3.  As  to  the  causes 
of  refusal  by  the  ordinary  to  admit  to  a  benefice,  see  tit.  Parson^ 
(in are  ImpediL 

ADMITTANCE,    See  Copyhold. 

AUMITTENDO  CLER1CO  Upon  the  right  of  presen- 
tation to  a  benefice  being  recovered  in  quare  impedk,  or  on 
assise  of  darrein  p  res  en  (went,  the  execution  is  by  this  writ; 
directed  not  to  the  sheriff,  but  to  the  bishop,  or  his  metropo- 
litan, requiring  them  to  admit  and  institute  the  clerk  of  the 
plaintiff.  3  Comm.  412;  Reg.  Orig.  31.  33,  See  tit.  Parson 
and  Quare  Impedit. 

If  a  person  recovers  an  advowson,  and  six  months  pass  ;  yet, 
if  the  church  be  void,  the  patron  may  have  a  writ  to  the  bishop; 
and  if  the  church  is  void  when  the  writ  comes  to  the  bishop, 
the  bishop  is  bound  to  admit  his  clerk.  Vide  Hut.  £4:  Hob. 
152,4:  2  Inst.  273:  3  Com.  Dig.  Where  a  man  recovers 
against  another  than  the  bishop,  this  writ  shall  go  to  the  bishop, 
and  the  party  may  have  an  alias  and  a  pluries,  if  the  bishop  do 
not  execute  the  writ,  and  an  attachment  against  the  bishop,  if 
need  be.  Xcw  Sat.  llr.  Sk  In  a  quare  impedit  betwixt  two 
strangers,  if  there  appears  to  the  court  a  title  for  the  king,  they 
shall  award  a  writ  unto  the  bishop  f  or  the  king. 

ADMITTENDO  IN  SOCIUiM,  A  writ  for  associating 
certain  persons  to  justices  of  assize.  Peg.  Orig.  206.  Knights 
and  other  gentlemen  of  the  county  are  usually  associated  with 
judges,  in  holding  their  assizes  on  the  circuits, 

AD  MU  RUM.    Will  town  or  Walton. 

ADNICH1LED,  from  the  Lat.  nihil  or  nichd.~^  Annulled, 
cancelled,  or  made  void.    Stat.  28  H.  8. 

AD  PONTEM.    Pawn  ton,  in  Lincolnshire. 

AD  QL'Ol)  DAMNUM.  A  writ  to  inquire  whether  a 
grant  intended  to  be  made  by  the  king  will  be  to  the  damage 
of  him  or  others  ;  F.  A7,  B.  22 1 }  2  ;  and  it  ought  to  he  issued 
before  tire  king  grants  certain  liberties  ;  as  a  fair,  market,  &e. 
which  may  be  prejudicial  to  others ;  it  is  directed  to  the  sheriff 
Terms  de  Let/,  25. 

Stat  27  Ed.  I.  st.  2.  §  1,  ordains  that  such  as  ?vould  pur- 
chase new  parks  shall  ha  ve  writs  out  of  chancery  to  inquire  con- 
cerning  the  same.  In  file  manner  they  shall  do  that  will  pur- 
chase any  fair,  market,  warren,  or  other  liberty.    §  4. 

This  writ  is  likewise  used  to  inquire  of  lands  given  in  mort- 
main to  any  house  of  religion,  &c.  And  it  is  a  damage  to  the 
country,  that  a  freeholder  who  hath  sufficient  lands  to  pass 


upon  assizes  and  jury,  should  alien  his  lands  in  mortmain,  by 
which  alienation  his  heir  should  not  have  sufficient  estate  af  ter 
the  death  of  the  father  to  be  sworn  in  assizes  and  juries. 
J?  N.  B.  221. 

The  writ  of  ad  quod  damnum  is  also  had  for  the  turning  and 
changing  of  ancient  highways  ;  which  could  not  be  done  with- 
out the  king's  licence  obtained  by  this  writ,  on  inquisition 
found  that  such  a  change  will  not  be  detrimental  to  the  public. 
Terms  de  Ley,  26":  Faugh.  Rep,  314.  Although  now  an 
highway  may,  by  the  statute  law,  be  diverted  by  order  of 
two  magistrates.  Ways  turned  without  the  authority  of 
this  writ  are  not  esteemed  highways,  so  as  to  oblige  the 
inhabitants  of  the  hundred  to  make  amends  for  robberies  ;  nor 
have  the  subjects  an  interest  therein  to  justify  going  there. 
3  Cro.  267.  If  any  one  change  an  highway  without  this 
authority,  he  may  stop  the  way  at  his  pleasure.  See  tit. 
Highway. 

The  river  Thames  is  an  highway,  and  cannot  be  diverted 
without  an  ad  quod  damnum  ;  and  to  do  such  a  thing  ought  to 
be  by  patent  of  the  king.     AV>//3  105. 

if  there  be  an  ancient  trench  or  ditch  coming  from  the  scat 
by  which  boats  and  vessels  used  to  pass  to  the  town,  if  the 
same  be  stopped  in  any  part  by  outrageousness  of  the  sea,  and 
a  man  will  sue  to  the  king  to  make  a  ?iew  trench,  and  to  stop  the 
ancient  trench,  &c.  they  ought  first  to  sue  a  writ  of  ad  quod 
damnum,  to  inquire  what  damage  it  will  be  to  the  king  or 
others.    F.  N.  B.  225.  (E.) 

And  if  the  king  will  grant  to  any  city  the  assize  of  bread 
and  beer,  and  the  keeping  of  weights  and  measures,  an  ad  quod 
damnum  shall  be  first  awarded,  and  when  the  same  is  certified, 
&c.  then  to  make  the  grant.    F.  N.  B.  225.  (E.) 

It  appears  by  the  writs  in  the  register,  that  in  ancient  times, 
upon  every  grant,  confirmation,  Sec.  or  licence  made  by  the 
king,  a  writ  ad  quod  damnum  was  to  be  first  awarded,  to  in- 
quire of  the  truth  thereof,  and  what  damage  the  king  might 
have  by  the  same;  but  now  the  practice  is  contrary,  and  in 
the  patents  of  common  grants  of  licence,  a  dispensation  by  non 
obstante  is  inserted.  Though  it  be  returned  on  an  ad  quod 
damnum,  that  there  is  no  damage  to  the  public,  this  is  not  con- 
clusive that  the  act  done  may  not  be  an  indictable  nuisance. 
See  Rex  v.  Russell,  G  Bam.     C.  566. 

AD  TERM  IX  CM  QUI  PRETERIIT.  A  writ  of  entry 
that  lay  for  the  lessor  or  his  heirs  where  a  lease  has  been  made 
of  lands  or  tenements,  for  the  term  of  life  or  years ;  and  after 
the  term  is  expired,  the  lands  are  withheld  from  the  lessor  by 
the  tenant,  or  other  person  possessing  the  same*    F.  N.  B.  201. 

Now  by  stat.  4  Geo.  2.  c  28.  tenants  wilfully  holding  over, 
after  demand  and  notice  in  writing  for  delivering  possession, 
shall  pay  double  the  yearly  value.    See  tit.  Ejectment* 

ADVENT,  adventns.~\  A  time  containing  about  a  month 
preceding  the  feast  of  the  nativity  (the  advent  or  arrival)  of 
our  Saviour,  It  begins  from  the  Sunday  that  falls  either  upon 
St.  Andrew's  day,  being  the  30th  of  November,  or  nexi  to  it, 
and  continues  to  the  feast  of  Christ's  nativity,  commonly 
called  Christmas.  Our  ancestors  showed  great  reverence  and 
devotion  to  this  time,  in  regard  to  the  approach  of  the  solemn 
festival;  for  in  adventu  domini  nulla  assisa  debet  ca pi.  But 
the  stat.  West.  I.  (3  E.  1.)  c.  51.  ordained  that,  notwithstand- 
ing the  usual  solemnity  and  times  of  rest,  it  should  be  lawful 
(in  respect  of  justice  and  charity,  which  ought  at  all  times  to 
be  regarded)  to  take  assizes  of  novel  disseisin,  mort  d' ancestor, 
&c.  in  the  time  of  Advent,  Sepfuagesimat  and  I^ent.  This  is 
also  one  of  the  seasons,  from  the  beginning  of  which  to  the  end 
of  the  octave  of  the  Epiphany,  the  solemnizing  of  marriages  is 
forbidden,  without  special  licence,  as  we  may  find  from  these 
old  verses. 

Conjugium  adventus  prohibit,  Hilariquc  relaxat ; 
Septuagena  vet  at,  sea  Pasehae  oetava  reducit ; 
Rogatio  vetitat,  coficedit  Trina  poteslas. 
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AD  VENTREM  IXSPICIEXDUM.  See  Venire  Inspi- 
ciendo. 

ADVERTISEMENTS.  Under  stat.  9  &  c.  &  §  5; 
and  10  A.  c.  2(i.  §  I  Of).  100/.  penalty  is  imposed  on  all 
persons  (the  hitter  particularly  mentioning  Printers)  publish- 
ing the  keeping  of  any  office  for  illegal  insurances  on  marriage, 
&e.  or  offices  established  under  the  pretence  of  improving  small 
sums.  The  several  penalties  also  under  the  lottery  acts  (see 
this  Dictionary,  tit.  Lottery)  extend  to  printers  and  publishers 
of  newspapers  in  setting  the  advertisements  of  illegal  lottery 
adventures ;  and  to  distributors  of  hand- bills,  &c.  4*  Term 
Rep.  414-  ;  and  several  printers  of  papers  who  had  incurred 
siu  h  penalties  ignorantly,  were  indemnified  by  stat,  32  G.  3. 
c.  61. 

By  stat.  7  and  8  G.  4.  c.  29-  §  59-  any  person  publicity  ad- 
vertising a  reward  for  the  return  of  property  stolen  or  lost,  and 
using  any  words  purporting  that  no  question  will  be  asked, 
or  that  a  reward  will  be  given  for  property  stolen  or  lost  With- 
out saying  or  making  any  inquiry  after  the  person  producing 
such  property,  or  promising  or  ottering  in  such  advertisement 
to  return  to  any  pawnbroker,  &c.  having  bought  or  advanced 
money  upon  such  property,  the  money  paid  or  advanced,  or  any 
other  money  or  reward,  for  the  return  of  such  property,  and 
any  person  printing  or  publishing  such  advertisement,  shall 
forfeit  50/.    Advertisements  are  liable  to  Stamp  Duties. 

By  stat.  21  G.  3.  c.  49.  any  person  advertising  or  causing 
to  be  advertised  any  public  entertainment  or  meeting  for  de- 
bating on  the  Lord's  day,  to  which  persons  are  to  be  admitted 
by  money  or  tickets  sold,  and  any  person  printing  or  publish- 
ing any  such  advertisement,  shall  forfeit  50/.  for  each  offence. 
§3.  See  Unlawful  Assemblies,  Riot,  Sunday,  Reward. 

AD  VITAM  AUT  CULPAM.  An  office  is  expressed  to 
be  so  held,  which  is  to  determine  only  by  the  death  or  delin- 
quency of  the  possessor;  or  which,  in  other  words,  is  held 
tjuamdiu  sc  bene  gesserit.  See  stat.  28  G.  2.  c.  7*  on  Scotch 
Jurisdiction. 

ADULTERY,  adulter  htm,  quasi  ad  allcrius  thorn m  ;  Anno 
1  H.  7,  c.  7.  and  in  divers  old  authors  termed  advowlry.~\ 
The  sin  of  incontinence  between  two  married  persons;  or  if 
but  one  of  the  persons  be  married,  it  is  nevertheless  adultery  : 
but  in  this  last  case  it  is  called  single  adultery,  to  distinguish 
it  from  the  other,  which  is  double.  This  crime  was  severely 
punished  by  the  laws  of  God,  and  the  ancient  laws  of  the  land 
(see  the  laws  of  King  Edmund,  c.  4  :  laws  of  Canute,  par.  2, 
c.  6.  50  :  Leg.  IL  1,  c.  12,):  the  Julian  law,  among  the  old 
Romans,  made  it  death  ;  but  in  most  countries  at  this  time  the 
punishment  is  by  fine,  and  sometimes  banishment  ;  in  Eng- 
land it  is  punished  ecclesiastically  by  penance,  &c.  It  is  a 
breach  of  the  peace,  and  as  such  anciently  indictable,  but  not 
now.  Salk.  552.  The  usual  mode  of  punishing  adulterers  at 
present  is  by  action  of  crhn.  con.  (as  it  is  commonly  expressed ) 
to  recover  damages ;  which  are  assessed  by  the  jury,  in  pro- 
portion to  the  heinousness  of  the  crime,  and  are  frequently 
very  heavy  and  severe,  when  this  action  is  maintainable,  find- 
ing a  separation.  See  5  T.  R.  357  *  6  E.  R.  244. 

If  the  husband  be  privy  to  the  illicit  intercourse  he  cannot 
sue  the  adulterer.  2  T.  R.  l()6.  Gross  and  open  infidelity  on 
the  part  of  the  husband  was  held  by  Lord  Kenyon  a  bar 
to  the  action.  4  Ep.  Ca.  16.  But  Lord  Alvanley  subsequently 
held  that  it  only  went  to  reduce  the  damages,  i  Ep.  Ca.  237* 
The  defendant  may  show  that  the  woman  made  the  first 
advances  in  order  to  reduce  the  damages  ;  1  Set.  N.  P.  2. "J  ■  or 
that  she  has  committed  adultery  with  others*  B.  N.  P*  2$6. 
The  plaintiff  must  prove  a  legal  and  valid  marriage  ;  proof  of 
cohabitation  and  reputation  is  insufficient.  Burr,  2017  :  Doug. 
170.  See  as  to  the  proofs  in  the  action,  Roscoe  on  Enid*  358. 
(2d  ed.) 

As  to  the  dissolving  marriages  for  adultery,  by  acts  of  parlia- 
ment passed  for  that  purpose  ;  and  the  question. how  far  the 
guilty  party  should  be  permitted  to  many  again,  and  par- 
ticularly with  the  partaker  of  the  crime,  see  a  very  curious 


tract,  first  published  in  1801,  and  afterwards  in  1821  and 
18.30,  intituled,  "Nuptial  Sacra* ;  or  an  Inquiry  into  the 
Scriptural  Doctrine  of  Marriage  and  Divorce,  by  Doctor  Ire- 
land, Dean  of  Westminster." 

Before  the  stat.  22  and  23  Car.  2.  which  made  malicious 
maiming  felony,  it  was  a  question,  whether  cutting  off  the 
privy  members  of  a  man,  taken  in  adultery  with  another  man's 
wife,  was  felony  or  not?  And  it  is  now  held  that  such  pro- 
vocation may  justify  the  homicide  of  the  adulterer  by  the 
injured  husband,  in  the  moment  of  injury.  1  Hale,  488. 
See  tit.  Baron  and  Feme,  III.;  and  Marriage. 

DE  ADURNI  PORTU.    Etherington,  or  Ederington. 

ADVOCATE.  The  patron  of  a  cause  assisting  his  client 
with  advice,  and  who  pleads  for  him  :  it  is  the  same  in  the 
civil  and  ecclesiastical  law  as  a  counsellor  at  the  common  law. 
The  ecclesiastical,  or  church  advocate*  wTas  originally  of  two 
sorts ;  either  an  advocate  of  the  causes  and  interest  of  the 
church,  retained,  as  a  counsellor  and  pleader  of  its  rights  ;  or 
an  advocate,  advocalus,  an  advowee  or  avowee.  Blount :  Fleta, 
lib.  5.  c.  14 :  Brilt.  c.  2<).  Both  these  offices  at  first  belonged 
to  the  founders  of  churches  and  convents,  and  their  heirs,  who 
wTere  bound  to  protect  and  defend  their  churches,  as  wrell  as  to 
nominate  or  present  to  them.  But  when  the  patrons  grew 
negligent  in  their  duty,  or  were  not  of  ability  or  interest  in 
the  courts  of  justice,  then  the  religious  began  to  retain  law 
advocates,  to  solicit  and  prosecute  their  causes.  Vide  Spehnau  ; 
and  this  Diet.  tit.  Barrister. 

A  DVOCATIONE  DEC IM ARUM.  A  writ  that  lies  for 
tithes,  demanding  the  fourth  part,  or  upwards,  that  belong  to 
any  church.    Reg.  Orig.  29* 

AD  VOW,  or  Avow,  advocare.l  To  justify  or  maintain  an 
act  formerly  done  ;  see  Avowry  ;  it  also  signifies  to  call  upon  or 
produce;  anciently,  when  stolen  goods  were  bought  by  one, 
and  sold  to  another,  it  was  lawful  for  the  right  owner  to  take 
them  wherever  they  wTere  found,  and  he  in  whose  possession 
they  wTere  found  was  bound  atlvocare,  i.  e.  to  produce  the 
seller  to  justify  the  sale;  and  so  on  till  they  found  the  thief. 
Afterwards  the  word  was  taken  for  any  thing  which  a  man  ac- 
knowledged to  be  his  own,  or  done  by  turn,  and  in  this  sense 
it  is  mentioned  in  Fleta,  lib.  1 .  c.  5.  p.  4, 

ADVOWSON,  Advocation  The  right  of  presentation  to 
a  church  or  benefice  :  and  he  who  hath  this  right  to  present 
is  stiled  patron  :  because  they  that  originally  obtained  the 
right  of  presentation  to  any  church,  were  maintainers  of,  or 
benefactors  to,  the  same  church  :  it  being  presumed  that  he 
w+ho  founded  the  church  will  avow  and  take  it  into  his  pro* 
tection,  and  be  a  patron  to  defend  it  in  its  just  rights.  When 
the  Christian  religion  was  first  established  in  England,  kings 
began  to  build  cathedral  churches,  and  to  make  bishops  :  and 
afterwards,  in  imitation  of  them,  several  lords  of  manors 
founded  particular  churches  on  some  part  of  their  own  lands, 
and  endowed  them  with  glebe  ;  reserving  to  themselves  and 
their  heirs  a  right  to  present  a  fit  person  to  the  bishop,  wrhen 
the  same  should  become  void.  See  2  Comm.  21- — 2  :  and  tit. 
Nomination* 

Under  this  head  shall  be  considered, 

I.    The  several  kinds  of  ad  vow  son. 
1 1 .    How  advowsons  may  lapse. 

III.  How  lli  ey  m  ay  h  e  ga  i  u  ed  by  us  u  1  pa  t  io  n . 

IV,  Of  the  right  of  presentation. 

For  the  law  relating  to  appropriation  and  impropriations  of 
benefices,  see  tit.  Appropriation* 

I.  Advowsons  are  of  two  kinds  ;  appendant,  and  in  gross  : 
Appendant,  is  a  right  of  presentation  dependant  upon  a  manor, 
lands,  &c.  and  passes  in  a  grant  of  the  manor  as  incident  to 
the  same  ;  and  when  manors  were  first  created,  and  lands  set 
apart  to  build  a  church  on  some  part  thereof,  the  advowson  or 
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would  come  to  the  king  if  it  had  been  given  ;  here  the  lapse 
arises  not  to  the  king,  where  no  title  arose  to  the  inferior  ordi- 
nary. Dyer,  340.  And  it  has  been  adjudged,  that  lapse  is  not 
m  interest,  like  the  patronage,  but  an  office  of  trust  reposed  by 
law  in  the  ordinary j  and  the  end  of  it  is,  to  provide  the  church 
a  rector,  in  default  of  the  patron  ;  anil  if  cannot  he  granted 
aver;  for  the  grant  of  the  next  lapse  of  a  church,  either  before 
it  falls,  nr  after,  is  void.  F  N.  B.  34.  Also  if  lapse  incurs, 
and  then  the  ordinary  dies,  the  king  shall  present,  and  not  the 
ordinary's  executors,  because  it  is  rather  an  ad  mil  list  ration  than 
an  interest.  25  £.  3.  4,  A  lapse  may  incur  against  an 
infant  or  feme  covert,  if  they  do  not  present  within  six 
months*  1  Inst.  246".  But  there  is  no  lapse  against  the  king, 
who  may  take  his  own  time;  and  plenarty  shall  be  no  bar 
against  the  king's  title,  because  nullum  tcmpus  oecurrif  regi. 
2  Inst.  273 :  Dyer,  351.  By  presentation  and  institution  a 
lapse  is  prevented  ■  though  the  clerk  is  never  inducted  :  and 
a  donative  cannot  lapse  either  to  the  ordinary  or  the  king. 

2  Inst  273 :  see  2  Comm.  276  and  4  Comm.  10(>. 

III.  The  usurpation  of  a  church  benefice  is  when  one  that 
hath  no  right  presents  to  the  church ;  and  his  clerk  is  ad- 
mitted and  instituted  into  it,  and  halh  quiet  possession  six 
months  after  institution  before  a  quare  impedit  brought.  It 
must  commence  upon  a  presentation,  not  a  collation,  because 
by  collation  the  church  is  not  full;  but  the  right  patron  may 
bring  his  writ  at  any  time  to  remove  the  usurper.  1  Inst.  227  ; 
ft  Rep.  SO. 

No  one  can  usurp  upon  the  king  ;  hut  an  usurpation  may  dis- 
possess him  of  his  presentation,  so  as  he  shall  be  obliged  to  bring 
a  quare  impedit.  3  Salk.  389-  One  coparcener  or  joint-tenant 
eannot  usuq)  upon  the  other;  but  where  there  arc  two  patrons 
of  churches  united,  if  one  presents  in  the  other's  turn,  it  is  an 
usurpation.  Dyer,  259.  A  presentation  which  is  void  in  law, 
as  in  case  of  simony,  or  to  a  church  that  ia  full,  makes  no  usur- 
pation.   2  Rep.  93. 

In  this  case  of  usurpation  the  patron  lost,  by  the  common 
law,  not  only  his  turn  of  presentment,  but  also  the  perpetual 
inheritance  of  the  advowson  ;  so  that  he  could  not  present  again 
upon  the  next  avoidance,  unless,  in  the  mean  time,  he  recovered 
his  right  by  a  real  action,  viz,  a  writ  of  right  of  advowson. 

3  Comm  243.  See  farther  tit.  Darrein  Presentment,  Quare 
Impedti* 

But  bishops  in  ancient  times,  either  by  carelessness  or  col- 
lusion, frequently  instituting  clerks  upon  the  presentation  of 
usurpers,  and  thereby  defrauding  the  real  patrons  of  their  right 
of  possession  ;  it.  was  in  substance  enacted  by  stat  Westm.  §J. 
(13  £.  1.)  c.  5.  §  2.  "  that  if  a  possessory  action  be  brought 
within  six  months  after  the  avoidance,  the  patron  shall  (not- 
withstanding such  usurpation  and  institution)  recover  that  very 
presentation which  gives  back  to  him  the  seisin  of  the  advow- 
son. Yet  still,  if  the  true  patron  omitted  to  bring  his  action 
within  six  months,  the  seisin  was  gained  by  the  usurper,  and 
the  patron,  to  recover  it,  was  driven  to  the  long  and  hazardous 
process  of  a  writ  of  right;  to  remedy  which  it  was  farther 
enacted  by  statute  7  A.c.  18.  "  that  no  usurpation  shall  dis- 
place the  estate  or  interest  of  the  patron,  or  turn  it  to  a  mere 
right  ;  but  that  the  true  patron  may  present  upon  the  next 
avoidance,  as  if  no  such  usurpation  had  happened."  So  that  the 
title  of  usurpation  is  now  much  narrowed,  and  the  law  stands 
upon  this  reasonable  foundation:  that  if  a  stranger  usurps  my 
presentation,  and  1  do  not  pursue  my  right  within  six  months, 
I  shall  lose  that  turn  without  remedy,  for  the  peace  of  the 
church,  and  as  a  punishmont  for  my  own  negligence;  but  that 
turn  is  the  only  one  I  shall  lose  thereby.  Usurpation  now  gains 
no  right  to  the  usurper,  with  regard  to  any  future  avoidance, 
but  only  to  the  present  vacancy;  it  cannot  indeed  be  remedied 
after  six  months  are  past ;  but  during  those  six  months  it  is  onlv 
a  species  of  disturbance.    3  Comm.  244. 

IV.  Advoivsons  were  formerly  most  of  them  appendant  to 
manors,  and  the  patrons  parochial  barons ;  the  lordship  of  the 


manor,  and  patronage  of  the  church,  were  seldom  in  different 
hands  till  advowsons  were  given  to  religious  houses ;  but  of 
late  times  the  lordship  of  the  manor  and  the  advowson  of  the 
church  have  been  divided  ;  and  now  not  only  lords  of  manors, 
hut  mean  persons,  have,  by  purchase,  the  dignity  of  patrons  of 
churches,  to  the  great  prejudice  thereof,  By  the  common  law 
the  right  of  patronage  is  the  real  right  fixed  in  the  patrons  or 
founders,  and  their  heirs,  wherein  they  have  as  absolute  a  pro- 
perty as  any  other  man  hath  in  his  lands  and  tenements  :  for 
advowsons  arc  a  temporal  inheritance  and  lay  fee ;  they  may 
he  granted  by  deed  or  will,  and  are  assets  in  the  hands  of  heirs 
or  executors.  Co.  JJt*  119.  A  recovery  may  be  suffered  of  an 
adwwsan  ;  a  wife  may  be  endowed  of  it  ;  a  husband  tenant  by 
the  curtesy;  and  it  may  be  forfeited  by  treason  or  felony. 
1  Rep.  56  :  10  Rep.  55,  If  an  advowson  descends  to  coparce- 
ners, and  the  church  after  the  death  of  their  ancestors  becomes 
void  (by  stat.  Westm.  2.  (13  JE.  1.)  st.  L  c.  5.)  the  eldest 
sister  shall  first  present.  And  when  coparceners,  joint-tenants, 
&c.  are  seised  of  an  advowson  and  partition  is  made,  to  present 
by  turns;  by  stat,  7  A.  c.  18,  each  shall  be  seised  of  their 
separate  estate. 

Presentation  is  properly  the  act  of  a  patron  offering  his  clerk 
to  the  bishop  of  the  diocese,  to  he  instituted  in  a  church  or  hene- 
Jice  of  his  gift,  which  is  void.    2  Lit.  Ah.  $5 1 . 

An  alien  horn  cannnot  present  to  a  benefice  in  his  own  right ; 
for  if  he  purchases  an  advowson,  and  the  church  becomes  void, 
the  king  shall  present  after  office  found  that  the  patron  is  an 
alien.  2  Nets.  1290.  And  by  stat.  7  2.  c.  12.  no  alien 
shall  purchase  a  benefice  in  this  realm,  nor  occupy  the  same,, 
without  the  king's  licence,  on  pain  of  a  praemunire. 

Papists  arc  disabled  to  present  to  benefices,  and  the  universi- 
ties are  to  prcse?i£,  &c.  But  a  popish  recusant  may  grant  away 
his  patronage  to  another,  who  may  make  presentation,  where 
there  is  no  fraud.  See  stat.  3  Jac.  I.  c.  5.  §  18,  19:  1  Wi 
#  M.  c  26:  12  A.  c.  1 4 :  and  1  Jon.  ig.  But  by  stat  1 1  G.  2. 
c.  17.  §  5  grants  of  advowsons  by  papists  are  void,  unless 
made  for  a  valuable  consideration  to  a  protest  ant  purchaser,  and 
onlv  for  the  benefit  of  pro  test  ants;  and  devises  of  advowsons 
by  papists  are  also  void.  And  see  the  Catholic  Relief  Act,  10 
G.  4.  c.  7.  which  leaves  these  provisions  in  force. 

A  guardian  by  socage  or  by  nurture  cannot  present  to  a 
vacant  living  in  right  of  the  infant  heir,  or  in  his  name, 
because  he  can  make  no  benefit  of  it,  or  account  for  it, 
though  it  is  sometimes  practised,  and  made  good  by  time. 
Therefore  the  infant  shall  present,  of  whatsoever  age.  Vide  Co. 
LiL  1 7.  b.  If  a  common  patron  presents  first  one  clerk,  and 
then  another,  the  ^bishop  may  institute  which  he  pleases; 
unless  he  revokes  the  presentation  of  one  of  them  before  he  is 
admitted  by  the  bishop.  If  there  is  a  right  of  nomination  in 
one,  and  a  right  of  presentation  in  another,  to  the  same  bene- 
fice ;  he  that  has  the  right  of  nomination  is  the  true  patron, 
and  the  other  is  obliged  to  present  the  clerk  which  is  nominated. 
1  InsL  156. 

All  persons  who  have  ability  to  purchase  or  grant,  have 
likewise  ability  to  present  to  vacant  benefices;  hut  a  dean  and 
chapter  cannot  present  the  dean ;  nor  may  a  clergyman  who 
is  patron  present  himself,  though  he  may' pray  to  be  admitted 
by  the  ordinary,  and  the  admission  shall  be  good.  It  seems  a 
prebendary,  having  the  advowson  of  a  living  annexed  to  his 
prebend,  may  present  himself.   7  Barn     C.  303. 

Coparceners  are  but  as  one  patron,  and  ought  to  agree  in 
the  presentation  of  one  person  ;  if  they  cannot  agree,  the 
eldest  shall  present  lirst  alone,  and  the  bishop  is  obliged  to 
admit  his  clerk,  and  afterwards  the  others  in  their  tinier  shall 
prefer  their  clerks ;  joint-tenants  and  tenants  in  common,  must 
regularly  join  in  presentation,  and  if  either  present  alone,  the 
bishop  may  refuse  his  clerk  ;  as  he  may  also  the  clerk  presented 
by  the  ma  jor  part  of  them  ;  hut  if  there  are  two  joint- tenants 
of  the  next  avoidance,  one  may  present  the  other,  and  two  joint- 
tenants  may  present  a  third,  but  not  a  stranger. 

If  a  rector  is  made  bishop,  the  king  shall  present  to  the 
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rectory  unless  he  grunt  to  the  bishop,  before  he  is  consecrated, 
a  dispensation  to  hold  it  with  his  bishopriek  ;  but  if  an  incum- 
bent of  a  church  is  made  a  bishop,  and  the  king  presents  or 
grants  that  he  should  hold  the  church  in  commendam,  which  is 
quasi  a  presentation,  a  grantee  of  the  next  avoidance  or  prc~ 
sent  a  lion  hath  lost  it,  the  king  having  the  next  presentation. 
See  2  Stra.  84] .  that  this  presentation  is  not  confined  to  the 
life- time  of  the  bishop  promoted.  If  the  king  present  to  a 
church  by  lapse,  where  he  ought  to  present  plena  jure,  and  as 
patron  of  the  church,  such  a  presentation  is  not  good  ;  for  the 
king  is  deceived  in  his  grant,  by  mistaking  his  title,  which 
may  be  prejudicial  to  him  ;  the  presenting  by  lapse  entitling  only 
that  presentation :  the  lord  chancellor  presents  to  the  king's 
benefices  under  20/.  &c.  %  Roll  Ab.  354:  8  Inst.  156:  Co. 
JM1S6:  2  Nets.  Ab.  1288.  1^)0:  2  HI  351. 

The  king  may  repeal  a  presentation  before  his  clerk  is 
inducted  ;  and  this  he  may  do  by  granting  the  presentation  to 
another,  which,  without  any  farther  signification  of  his  mind* 
is  a  revocation  of  the  first  presentation.     Dyer,  2[)0.  3(i0. 

If  two  patrons  present  their  clerks  to  a  church,  the  bishop  is 
to  determine  who  shall  be  admitted  by  a  jus  paironatus,  &c, 
Moor,  4<)<). 

A  clerk  may  be  refused  by  the  bishop,  if  the  patron  is  ex- 
communicate, and  remains  in  contempt  40  days.  2  Ro.  Ab.  355. 
As  to  refusal  for  the  insufficiency  of  the  clerk  presented,  see  tit. 
Parson 

If  the  bishop  refuses  to  admit  the  clerk  presented,  he  must 
give  notice  of  his  refusal,  with  the  cause  of  it,  forthwith  ;  atid 
on  such  notice  the  patron  must  present  another  clerk,  within  six 
months  from  the  avoidance,  if  he  thinks  the  objection  against  his 
his  first  clerk  contains  sufficient  cause  of  refusal ;  but  if  not,  he 
may  bring  his  qua  re  imped  it  against  the  bishop.  2  Rol.  Ab.  364. 
See  ante,  Lapse  II. 

If  a  defendant,  or  any  stranger,  presents  a  clerk  pending 
a  quare  impedif,  and  afterwards  the  plaintiff  obtains  judgment, 
he  cannot  by  virtue  of  that  judgment,  remove  him,  who  was 
thus  presented;  but  he  is  to  bring  a  scire  facias-  against  him 
to  show  cause  quare  execulionem  mm  ha  bet  ;  and  then,  if  it  be 
found  that  he  had  no  title,  he  shall  be  amoved.  The  way  to 
prevent  such  a  presentation,  is  to  take  out  a  ne  admittas  to 
tlir  bishop  :  and  then  the  writ  quare  incumbravit  lies,  by  virtue 
whereof  the  incumbent  shall  be  amoved,  and  put  to  his  quare 
impedit,  let  his  title  be  what  it  will  ;  but  if  a  ne  admittas  he 
not  taken  out,  and  another  incumbent  should  come  in  by  good 
title  pendente  lite,  he  shall  hold  it.    Sid.  QS  z  Cro.  Jac.  93. 

When  a  bishop  hath  a  presentation  in  right  of  his  bishopriek, 
and  dies,  neither  his  executor,  nor  heir,  shall  have  the  void 
turn,  but  the  king,  in  whose  hands  are  the  temporalities  ;  and 
he  hath  a  right  to  present  on  an  avoidance  after  the  seizure,  on 
death  of  the  bishop. 

Tenant  in  tail  of  an  advowson,  and  his  son  and  heir  joined 
iu  the  grant  of  the  next  presentation,  tenant  in  tail  died  ;  this 
grant  was  held  void  as  to  the  son  and  heir,  because  he  had 
nothing  in  the  advowson  at  the  time  he  joined  with  his  father 
in  the  grant.    Hob.  45. 

If  a  presentation  itself  bears  date  while  the  church  is  full 
of  another  clerk,  it  is  void  ;  and  where  two  or  more  have 
a  title  to  present  by  turn,  one  of  them  presents,  his  clerk  is 
admitte  d,  instituted,  and  inducted,  and  afterwards  deprived,  he 
shall  not  present  again,  but  that  presentation  shall  serve  his 
turn :  though  where  the  admission  and  institution  of  his  clerk 
is  void,  there  the  turn  shall  not  be  served  ;  as  if,  alter  induction, 
he  neglects  to  read  the  thirty-nine  articles,  &c.  his  institution 
is  vovl  by  the  stat.  13  E/iz.j  and  the  patron  mav  present  again. 
F.  Ar.  B.33:  5  Rep.  102. 

The  right  of  presenting  to  a  church  may  pass  from  one 
seised  of  the  same  by  the  patron's  acknowledging  of  a  statute, 
&c^  which  being  extended,  if  the  church  becomes  void,  during 
the  conusec's  estate,  *he  conusee  may  present.    Owen,  4f). 

Where  a  common  person  is  patron,  he  may  present  by  parol* 
as  well  as  by  writing,  to  the  bishop.   Co.  Lit*  120.    A  presen- 
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tation  doth  not  carry  with  it  the  formality  of  a  deed  ;  but  it  is 
in  the  nature  of  a  letter  missive,  by  which  the  clerk  is  offered  to 
the  bishop  ;  and  it  passeth  no  interest,  as  a  grant  doth,  being 
no  more  than  a  recommendation  of  a  clerk  to  the  ordinary  to 
be  admitted.  But  where  a  plaintiff  declared  upon  a  grant  of 
the  next  presentation,  and  on  oyer  of  the  deed,  it  appeared  to 
be  only  a  letter  written  by  the  patron  to  the  father  of  the 
plaintiff  that  he  had  given  his  son  the  next  presentation; 
adjudged  that  it  would  not  pass  by  such  letter,  without  a 
forma)  deed     Owen,  47. 

Right  of  presentation  may  be  forfeited  in  several  cases ;  as 
by  attainder  of  the  patron,  or  by  outlawry,  and  then  the  king 
shall  present:  and  if  the  outlawry  be  reversed  where  the 
advowson  is  forfeited  by  the  outlawry,  and  the  church  becomes 
void  after,  the  presentation  is  vested  in  the  crown  ;  but  if  at 
the  time  of  the  outlawry,  the  church  was  void,  then  the  pre- 
sentation was  forfeited  as  a  chattel,  and  on  reversing  the  same, 
the  party  shall  be  restored  to  it.  By  appropriation  without 
licence  from  the  crown,  right  of  presentation  may  be  forfeited  ; 
though  the  inheritance  in  this  case  is  not  forfeited,  only  the 
king  shall  have  the  presentation  in  nature  of  a  distress,  till  the 
party  hath  paid  a  line  for  his  contempt.  l?y  alienation  in  fee 
of  the  advowson  by  a  grantee  for  life  of  the  next  avoidance,  a 
presentation  is  forfeited ;  and  after  such  alienation  the  grantor 
may  present,  but  then  he  must  enter  for  the  forfeiture  of  the 
grantee,  in  the  life  time  of  the  incumbent,  to  determine  his 
estate  before  the  presentation  vests  in  him  on  t lie  incumbent's 
death.  And  bv  simony  it  may  be  likewise  forfeited  and  lost. 
Moor,  269  !  Plowd.  299  :  2  Roll  Ab.  352  :  Stat.  3  i  Eliz.  c.  (h 
§  5.  See  Simony i  &c. 

ADVOWSON  OF  THE  MOIETY  OF  THE  CHURCH, 
advocafio  medieiatis  ecclesia1.'}  Is  where  there  are  two  several 
patrons  and  two  several  incumbents  in  one  and  the  same  church, 
the  one  of  the  one  moiety,  the  other  of  the  other  moiety  thereof. 

Co.  Lit.  1?.  b.  Medietas  advocationis,  a  moiety  of  the  ad- 

vowson,  is  where  two  must  join  in  the  presentation,  and  there 
is  but  one  incumbent :  but  see  Stat*  7  A.  c.  IS.  mentioned  in  tit. 
Advowson. 

jEBUDCE,  the  Isles  of  Hebrides,  or  Western  Isles  of  Scot- 
land. 

yEGLESBURGUS.  Ailsburv,  in  Buckinghamshire. 
/EGYPTIANS.    See  Egyptians. 

AERIE,  aeria  accipitrum.]  An  air  if  of  goshawks,  is  the 
proper  term  for  hawks,  for  that  which  of  other  hi  rids  we  call  a 
nest*  And  it  is  generally  said  to  come  from  the  French  word 
aire,  a  hawk's  nest  Spelman  derives  it  from  Sax.  eghe,  an 
egg,  softened  into  eye  (used  to  express  a  brood  of  pheasants), 
and  thence  eyrie,  or,  as  above,  aerie,  a  place  or  repository  for 
eggs.  The  liberty  of  keeping  these  acnes  of  hawks  was  a 
privilege  granted  to  great  persons :  and  the  preserving  the 
aeries  in  the  king  s  forests  was  one  sort  of  tenure  of  lands  by 
service. 

iESTIMATIO  CAPITIS,  pretium  hominis.~]  King  Athei- 
st an  e  ordained  that  lines  should  be  paid  for  oflences  committed 
against  several  persons  according  to  their  degrees  and  quality , 
by  estimation  of  their  heads.  Cress,  Ch.  Hist.  834 ;  Leg. 
Hen.  1- 

.ETATK  PKOTCANDA.  A  writ  that  lay  to  inquire  whether 
the  king's  tenant  holding  in  chief  by  chivalry,  was  of  full  age 
to  receive  bis  lands  into  his  own  hands.  It  was  directed  to  the 
escheator  of  the  country  ;  but  is  now  disused,  since  words  and 
liveries  are  taken  away  by  the  statute.    Reg.  Orig.  2.Q4. 

AFFEEREUS,  ajferatores,  from  the  Fr.  affier,  to  affirm,  or 
affeurer,  to  set  the  price  or  assize.]  Are  those  who,  in  courts- 
leet,  upon  path,  settle  and  moderate  the  fines  and  amercements  ; 
and  they  are  also  appointed  for  moderating  amercements  iu 
courts- baron.    See  tit.  Leet. 

AFFIANCE,  from  the  Lat.  qffidare,  i.  e./idem  dare.']  The 
plighting  of  troth  between  a  man  and  a  woman,  upon  agree- 
ment of  marriage.    Lit.  sect.  3Q. 

AFFIDARE.  To  plight  ones  faith,  or  give  or  swear  fealty, 
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But  admitting  that  bare  words  do  not,  in  the  judgment  of 
law,  carry  in  them  so  much  terror  as  to  amount  to  an  affray  j 
yet  it  seems  certain  that,  in  some  cases  there  may  be  an  affray 
where  there  is  no  actual  violence  ;  as  where  a  man  arms  him- 
self with  dangerous  and  unusual  weapons,  in  such  a  manner 
as  will  naturally  cause  a  terror  to  the  people ;  which  is  said  to 
have  been  always  an  otlenee  at  the  common  law,  and  is  strictly 
prohibited  by  statute  2  Ed.  3.  c.  3:  7  R-  c.  13  :  20  It  2.  c.  1. 
See  tit.  Riding  Armed*  To  make  an  affray  in  any  of  the 
king's  inferior  courts  of  justice  is  highly  finable.    3  Inst.  141  : 

As  to  the  power  of  constables  and  others  in  cases  of  affray, 
see  this  Dictionary,  tit.  Constable,  III.  1. 

A  justice  of  peace  may  commit  affrayers,  until  they  hud 
sureties  for  the  peace.  And  there  is  no  doubt  but  thai  a 
justice  of  pence  may  and  must  do  all  such  things  to  that  pur- 
pose, which  a  private  man  or  constable  are  either  enabled  or 
required  by  the  law  to  do :  but  it  is  said,  that  he  cannot  with- 
out a  warrant  authorize  the  arrest  of  any  person  for  an  affray 
out  of  his  own  view ;  yet  it  seems  clear,  that  in  such  case  he 
may  make  his  warrant  to  bring  the  offender  before  him,  in 
order  to  compel  him  to  find  sureties  for  the  peace.  SvvLeac/fs 
Hawkins,  P.  C.  i.  c.  6'3. 

It  is  rcquirable  in  the  court  lect  ;  and  punishable  by  justices 
of  peace  in  their  sessions,  by  hue  and  imprisonment.  And  it 
differs  from  assault,  in  that  it  is  a  wrong  to  the  public  ;  where- 
as assault  is  of  a  private  nature.  Lamb*  lib-  2.  Yet  indict- 
ment lies,  as  being  a  breach  of  the  public  peace*  Sec  Quarrel- 
ing in  a  Church,  Sfc. 

"A F F U E I G 1 1 TM  E IS T,  affrct  amentum."]  The  freight  of  a 
ship,  from  the  French,  fret,  freight*  Slat,  11  4.  See 
Charter-party. 

AFFRI,  vel  Afr(t.~\  Bullocks,  or  horses,  or  beasts  of  the 
plough. — Mon.  AngL  par.  2.f.2$\.  And  in  the  county  of 
Northumberland,  the  people  to  this  day  call  a  dull  or  slow 
horse,  a  false  aver  or  afer.    Spelm.  Gloss, 

AFRICAN  COMPANY.  In  the  ninth  year  of  King 
William  III.  the  trade  to  a  great  portion  of  Africa  was  in  the 
hands  of  The  Royal  African  Company,  which,  under  a  charter 
from  Charles  IF,  enjoyed  an  exclusive  trade  from  the  port  of 
Sallee,  in  South  Barbary,  to  the  Cape  of  Good  PI  ope,  both 
inclusive,  with  all  the  islands  near  adjoining  to  those  coasts. 
A  new  arrangement  of  this  trade  was  made  by  stat.  9  and  10 
W*  3.  c.  26.  by  which  the  trade  was  opened;  but  this  act 
continued  in  force  only  thirteen  years;  and  not  being  renewed, 
the  whole  trade  reverted  again  to  the  exclusive  claim  of  the 
company. 

This  African  trade  was  put  on  a  new  footing  by  stat. 
23  G.  2.  c,  81.  which  made  it  lawful  for  all  the  kings  subjects 
freely  to  trade  between  the  port  of  Sallee,  in  South  Barbary, 
and  the  Cape  of  Good  Hope.  Thus  was  the  trade  taken  out 
of  the  hands  of  the  Royal  African  Company.  The  act  then 
goes  on  to  provide,  that  all  persons  trading  to  that  coast,  between 
Cape  Blanco  and  the  Cape  of  Good  Hope,  should  be  a  body 
corporate,  bv  the  name  of  The  Company  of  Merchants  trading 
to  Africa  ;  the  admission  to  which  company  was  made  very 
easy?  namely,  by  the  payment  of  only  40a.  The  trade  betwen 
the  port  of  Sallee  and  Cape  Blanco  was  left  open  to  all  persons 
whatsoever.  By  stat.  25  G.  2.  c.  40.  (see  stat.  24  G.  2,  c.  49.) 
all  the  forts,  castles,  and  factories  on  the  coast,  from  the  port 
of  Sallee  to  the  Cape  of  Good  Hope,  belonging  to  the  old 
company,  were  transferred  to,  and  vested  in,  the  new 
company,  for  the  like  purpose  of  protecting  and  facilitating 
the  trade. 

The  fort  of  Senegal  had  been  ceded  to  France  by  the  peace 
of  1783  ;  and  the  French  king  guaranteed  to  Great  Britain 
the  possession  of  fort  James,  and  the  river  Gambia,  both  lying 
between  tke  fort  of  Sallee  and  Cape  Rouge.  On  that  occasion 
it  was  thought  more  beneficial  for  the  trade,  that  the  forts, 
settlements,  and  factories  between  those  ports,  which,  by  stat. 
5  G.  3.  c  44.  had  been  vested  in  the  king,  should  be  revested 


in  the  company  ;  this  was  accordingly  done  bv  stat.  23  G.  3, 
c.  65.  By  1  and  2  G.  4.  c.  28.  the  African  Company  is 
abolished,  the  grants  made  to  them  are  annulled,  and  their 
forts,  castles,  and  possessions  are  vested  in  the  crown. 

AFRICAN  SLAVE-TRADE.    See  this  Diet,  tit.  Slaves. 

AGALMA.  The  impression  or  image  of  any  thing  on  a 
seal.    Chart.  Edg.  Reg.  pro  Westmonast.  Eccles.  anno  096. 

AGE,  wtas,  Fr.  agei)  In  common  acceptation  signifies  a 
man's  life  from  his  birth  to  any  certain  time,  or  the  day  of  his 
death  ;  it  also  hath  relation  to  that  part  of  time  wherein  men 
live.  But  in  the  law  it  is  particularly  used  for  those  special 
times  which  enable  persons  of  both  sexes  to  do  certain  acts, 
which  before,  through  want  of  years  and  judgment,  they  are 
prohibited  to  do.  As  for  example;  a  man  at  twelve  years  of 
age  ought  to  take  the  oath  of  allegiance  to  the  king :  at  four- 
teen, which  is  his  age  of  discretion,  he  may  consent  to  mar- 
riage, and  choose  his  guardian :  and  at  twenty-one  he  may 
alien  his  lands,  goods,  and  chattels :  a  woman  at  nine  years  of 
age  is  dowable  j  at  twelve  she  may  consent  to  marriage ;  at 
fourteen  she  is  at  years  of  discretion,  and  may  choose  a  guar- 
dian ;  and  at  twenty-one  she  may  alienate  her  lands,  &c. 
Co.  Lit.  78. 

There  are  several  other  ages  mentioned  in  our  ancient  books, 
relating  to  aid  of  the  lord,  wardship,  &c.  now  of  no  use. 
Co.  Lit.  The  age  of  twenty-one  is  the  full  age  of  man  or 
woman  ;  which  enables  them  to  contract  and  manage  for  them- 
selves, in  respect  to  their  estates,  until  which  time  they  cannot 
act  with  security  to  those  who  deal  with  them  ;  for  their  acts 
are  in  most  cases  either  void  or  voidable.  Perk. 

Fourteen  is  the  age  by  law  to  be  a  witness  ;  and  in  some 
cases  a  person  of  nine  years  of  age  hath  been  allowed  to  give 
evidence.  2  Hawk.  P.  C.  c.  46.  §  27.  None  may  be  a  mem- 
ber of  parliament  under  the  age  of  twenty-one  years  ,■  and  no 
man  can  be  ordained  priest  till  twenty-four;  nor  be  a  bishop 
till  thirty  years  of  age.  See  tit.  Infant;  also  tit.  Baron  and 
FemCj  Dower,  Pleading.  (As  to  the  age  of  criminal  responsi- 
bility, see  tit.  Infant.) 

By  stat.  9  G.  4.  c.  31.  §  17*  18,  carnally  knowing  and  abus- 
ing a  girl  under  ten  years,  is  declared  felony,  without  benefit 
of  clergy  :  and  to  carnally  know  and  abuse  a  girl  above  ten,  and 
under  twelve,  is  declared  to  be  a  misdemeanor,  punishable  by 
imprisonment  and  hard  labour. 

AGE-PR  I ER,  cetatem  prccari,  or  adatis  prccatio.~\  Is  when 
an  action  being  brought  against  a  person  under  age  for  lands 
which  he  hath  by  descent,  he,  by  petition  or  motion,  shows  the 
matter  to  the  court,  and  prays  that  the  action  may  stay  till  his 
full  age,  which  the  court  generally  agrees  to.  Terms  de 
Ley,  30.    See  Parol,  Demurrer. 

AGENFRIDA.  The  true  lord  or  owner  of  any  thing. 
Leg,  Inw.  c.  50:  a  pud  Brompf.  c.  45* 

AGE N H  f  N  E .    See  7 7i ird- Sight- Awn-hinde. 

AGENT  AND  PATIENT.  When  the  same  person  is  the 
doer  of  a  thing,  and  the  party  to  whom  done  ;  as  where  a 
woman  endows  herself  of  the  best  part  of  her  husband's  pos- 
sessions, this  being  the  sole  act  of  herself  to  herself,  makes  her 
agent  and  patient.  Also  if  a  man  be  indebted  unto  another, 
and  afterwards  he  makes  the  creditor  his  executor,  and  dies, 
the  executor  may  retain  so  much  of  the  goods  of  the  deceased 
as  will  satisfy  his  debt  ;  and  by  this  retainer  he  is  agent  and 
patient,  that  is,  the  party  to  whom  the  debt  is  due,  and  the 
person  that  pays  the  same.  But  a  man  shall  not  be  judge  in 
his  own  cause,  quia  iniquum  est  aliqnem  sum  ret  esse judicem. 
8  Rep.  IIS.  138,  These  words  are  also  used  in  the  criminal 
law,  to  designate  the  two  offenders  who  are  guilty  of  unnatural 
practices  together. 

AGENT.  By  stat,  7  and  8  GA.c.29  §49-  any  banker,  mer- 
chant, broker,  attorney,  or  other  agent,  converting  to  his  own 
use  any  money,  security  for  money,  chattel,  power  of  attorney, 
or  valuable  security,  or  the  proceeds  of  the  same,  or  any  share  in 
any  fund  to  which  such  power  of  attorney  relates,  is  declared 
guilty  of  a  misdemeanor,  and  liable  to  be  transported  for  four- 
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teen  years,  or  punished  by  imprisonment,  &c.  See  tit.  Factor, 
Merchant*  Embezzlement. 

AG  I L IX  Free  from  penalties,  not  subject  to  the  customary 
fine  or  imposition-  Sax.  a  gild,  nine  inulcta.  Leges  Aturedi,  c.  6. 

AGILER,  from  the  Sax.  a  gilt  (without  fault),  an  observer 
or  informer.  Blount. 

AGILLARIUS.  Anciently  an  hey- ward,  heul-ward,  or 
keeper  of  cuttle  in  a  common  field,  sworn  at  the  lord's  court 
by  solemn  oath. — T  lie  re  were  two  sorts,  one  of  the  town  or 
village,  the  other  of  the  lord  of  the  manor.  CoweL  See 
Hewlett's  Paroch.  Antiq.  534.  576. 

AGIST  (from  the  Fr.  giste,  a  bed  or  resting  place),  sig- 
nifies to  take  in  and  feed  the  cattle  of  strangers  in  the  kings 
forest,  and  to  gather  up  the  money  due  for  the  same.  Chart, 
de  Forest  a,  {)  II.  3.  c.  {).  The  officers  appointed  for  this  pur- 
pose are  called  agisters,  or  gist-takers,  and  are  made  by  the 
king's  letters  patent:  there  are  four  of  t hem  in  every  forest 
wherein  the  king  hath  any  pawnage.  Manw.  Forest' Laws, 
c.  11  to  80.  They  are  also  called  agistators,  to  take  account 
of  the  cattle  agisted, 

AGISTMENT,  agislamenttim,  from  Fr.  gc/jser,  gister  CJeh 
cere),  because  the  beasts  are  levant  and  couchant  during  the 
time  they  are  on  the  land  ]  Is  where  other  men's  cattle  are 
taken  into  any  ground,  at  a  certain  rate  per  week :  it  is  so 
called j  because  the  cattle  are  suffered  agtser,  that  is,  to  be 
levant  and  couchant  there:  and  many  great  farms  are  em- 
ployed to  this  purpose.  2  Inst.  643.  Our  graziers  call  cattle 
which  they  thus  take  into  keep  gisanent.s  ;  and  to  gise  or  juice 
the  ground,  is  when  the  occupier  thereof  feeds  it  not  with  his 
own  stock,  but  takes  in  the  cattle  of  others  to  agist  or  pasture 
it.  Agistment  is  likewise  the  profit  of  such  feeding  in  a  ground 
or  field  ;  and  extends  to  the  depasturing  of  barren  cattle  of 
the  owner,  for  which  tithes  shall  be  paid  to  the  parson. 
There  is  agistment  of  sea-banks,  where  lands  are  charged  with 
a  tribute  to  keep  out  the  sea.  Terra*  agisfata:  are  lands  whose 
owners  are  bound  to  keep  up  the  sea-banks.  Spclm,  in 
Rom ne W- Marsh.    See  tit.  Tithes. 

AGITATIO  ANIMALIUM  IN  FORESTA.  The  drift 
of  beasts  in  the  forest.    Leg*  Forest. 

AGIUS,  Gr.  i.e.  holy.    Mm*  Angl.  p.  15.  17. 

AGNATES,  Agnafi.~]  Relations  by  the  father:  as  cog* 
nates  (cognati),  are  relations  by  the  mother.  Scotch  Diet. 
See  Consa  again  it// . 

AG  II  EE M  K  X  T,  agreamcntum,  aggregatio  mentium.^  A 
joining  together  of  two  or  more  minds  in  any  thing  done,  or 
to  be  done.  Ptoivd.  17-  The  joint  consent  of  two  or  more 
parties  to  a  contract  or  bargain  ;  or  rather,  the  effect  of  such 
consent. 

The  subject  seems  to  divide  itself  in  the  following  man- 
ner : — 

I.  Who  may  be  parties  to,  or  bound  by  an  agreement. 
II.  The  various  kinds  of  agreements;  and  of  the  assent 
and  disagreement  of  parties. 

III.  Of  the  operation  of  the  statute  of  frauds ;  and  herein 
of  evidence  to  explain  agreements. 

IV.  Of  compelling  the  performance  of  agreements ;  and 
herein  of  fraud  in  making  them. 

I.  A  person  non  compos  is  not  capable  of  entering  into  any 
agreement.    See  tit.  Idiots  and  Lunatics, 

Also  an  infant,  for  the  same  reason,  is  generally  incapable 
of  contracting,  except  for  necessaries,  &e.    See  tit.  Infant* 

A  wife  during  the  intermarriage  is  incapable  of  entering  into 
any  agreement  in  pais,  being  under  power  of  her  husband. 
See  tit.  Baron  and  Feme. 

The  ancestor  seised  in  fee  may,  by  his  agreement,  bind  his 
heir ;  therefore  if  A.  agrees  to  sell  lands,  and  receives  part  of 
the  purchase  money,  but  dies  before  a  conveyance  is  executed, 
and  a  bill  is  brought  against  the  heir,  he  will  be  decreed  to 
convey,  and  the  money  shall  go  to  the  executor ;  especially  if 


there  are  more  debts  due  than  the  testator's  personal  estate  is 
sufficient  to  pay.  2  Fern.  L2i:>  :  Abr.  Ftp  L2()5.  Hut  if  tenant 
in  tail  agrees  to  convey,  or  bargains  and  sells  the  lands  for 
valuable  consultation,  without  line  or  recovery,  and  dies 
before  the  fine  or  recovery  be  levied  or  suffered,  the  issue  is  not 
j  bound  either  in  law  or  equity  ;  for  equity  cannot  set  aside  the 
statute  de  don  is,  which  says,  That  voluntas  don  a  tor  is  observe  tar  ; 
nor  can  the  court  set  up  a  new  manner  of  conveyancing,  and 
thereby  supersede  fines  and  recoveries  ;  for  thereby  the  king 
would  lose  the  perquisites  by  fines,  or  the  writs  of  entry  and 
fines  for  alienation.  Hob.  SJ.QSf!  1  Chun.  Ca.  171;  1  Lev. 
239 :  2  Fent.  350  :  Bac.  Ab.  Agreement,  (A.)  (Ed,  by  GwUJim 
and  Dodd.)  Vet 

If  there  be  tenant  in  tail  in  equity  as  of  a  trust,  or  under  an 
equitable  agreement ,  and  he  for  valuable  consideration  bargains 
and  sells  the  land  without  fine  or  recovery,  this  shall  bind  his 
issue,  because  the  statute  de  donis  doth  not  extend  to  it,  being 
an  entail  in  equity,  and  a  creature  of  the  court.  1  Chan.  Ca* 
234:  2  Chan.  Ca.  6'4:  1  Vera,  13*  440:  '2  Fern.  133.  583.  12. 
And  so  it  seems  as  to  the  tenant  in  tail  of  a  copyhold. 
Bac.  Ab.  Agreement.  (A.) 

II.  On  this  head  shall  be  considered, 

1st.  An  agreement  executed  already  at  the  beginning;  as 
where  money  is  paid  for  the  thing  agreed,  or  other  satisfaction 
made.  Sdly.  An  agreement  after  an  act  done  by  another  ;  as 
where  one  doth  such  a  thing,  and  another  person  agrees  to 
it  afterwards,  which  is  executed  also;  and  3dly.  An  agree- 
ment executory?  or  to  be  performed  in  juturo.  Thia  hist  sort 
of  agreement  may  be  divided  into  two  parts ;  one  certain  at 
the  beginning,  and  the  other  when,  the  certainty  not  appear- 
ing at  lirst,  the  parties  agree  that  the  thing  shall  be  performed 
upon  the  certainty  known.  Terms  de  Le//3  31.  See  tits. 
Con  dit  ion,  Con  t  ra  ct,  Co  v  en  ant, 

Every  agreement  ought  to  be  perfect,  full,  and  complete, 
being  the  mutual  consent  of  the  parties ;  and  should  be  exe- 
cuted with  a  recompense,  or  be  so  certain  as  to  give  an  aetion 
or  other  remedy  thereon.  Plowd.  5.  Any  thing  under  hand 
and  seal,  which  imports  an  agreement,  will  amount  to  a 
covenant :  and  a  proviso,  by  way  of  agreement,  amounts  like- 
wise to  a  covenant ;  and  action  may  be  brought  upon  them. 

1  Lev.  155. 

If  any  estate  in  possession  or  reversion  be  made  to  me,  I 
m  ust  agree  to  it  before  it  will  be  settled ;  for  I  may  refuse,  and 
so  avoid  it :  a  release,  deed,  or  bond,  is  made  and  delivered  to 
another  to  my  use;  this  will  vest  in  me  without  any  agreement 
of  mine  ;  but,  if  I  disagree  to  it,  I  make  the  deed  void.  D//cr> 
lf>7«  And  regularly,  where  a  man  hath  once  disagreed  to  l he 
party  himself,  he  can  never  after  agree ;  and  obligation  being 
made  to  my  use,  and  tendered  to  me,  if  I  refuse  it3  and  after 
agree  again  and  will  accept  it  ;  now  this  agreement  afterwards 
will  not  make  the  obligation  good  that  was  void  by  the  refusal. 
Co,  Lit.  79:  &  Pep.  119- 

An  agreement  may  be  as  well  in  the  party's  absence  as  in 
his  presence ;  but  a  disagreement  must  be  to  the  person  him- 
self to  whom  made.  2  Pep.  (>9-  When  an  estate  is  made  to 
A  feme  covert,  it  is  good,  till  disagreement ,  without  any  agree- 
ment of  the  husband :  though  a  new  estate  granted  to  the  wife 
where  she  hath  an  estate  before,  as  by  the  taking  of  a  new 
lease,  and  making  a  surrender  in  law,  will  not  vest  till  ihe 
husband  agree  to  it.    Hob.  204. 

That  an  assent  on  the  part  of  the  person  who  takes,  is  also 
essential  to  all  conveyances  and  contracts ;  for  where  a  man  is 
to  be  vested  with  an  interest,  his  acceptance  is  necessary.  See 

2  Fentr.  198:  2  Sulk  6"18:  2  Leon.  p.  ?2.  pi.  97  :  5  Fin.  Ab. 
508.  pi.  1.  See  Thompson  v.  Leach ,  2  Fentr.  108.  in  which 
this  subject  is  very  elaborately  discussed  by  Fentr is ,  J.  See 
also  Butler  and  Baker's  case,  3  Co.  26. 

III.  Besides  the  bare  words  of  an  agreement,  the  common 
law,  to  prevent  imposition,  ordained  certain  ceremonies  where 
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an  interest  was  to  pass  ;  and  therefore  appointed  Hvery  for 
things  corporeal,  and  a  deed  for  things  incorporeal.  Yet  in 
equity,  where  there  was  a  consideration,  the  want  of  cere- 
monies was  not  regarded.  However,  in  former  times,  courts 
of  equity  were  very  cautious  of  relieving  bare  parol  agree- 
ments for  lands,  not  signed  by  the  parties,  nor  any  money 
paid;  2  Freem.  21 6;  although  they  would  sometimes  give 
the  party  satisfaction  for  the  loss  he  had  sustained.  But  now 
by  the  Statute  of  Frauds,  29  Car.  2.  c.  3.  §  1.  all  leases  of 
messuages,  lands,  &c.  created  without  writing,  signed  by  the 
parties  or  their  agents,  shall  only  have  the  effect  of  estates  at 
will  (which  is  held  to  be  mean  estates  from  year  to  year, 
determinable  by  notice),  except  leases  not  exceeding  the  term 
of  three  years,  whereon  the  rent  shall  be  2s.  3d.  of  the 
improved  value  of  the  thing  demised. 

By  §  3.  no  leases,  estates,  or  uncertain  interest  in  any 
messuages  or  lands  shall  be  assigned,  granted,  or  surrendered, 
unless  by  deed  or  note  in  writing,  signed  by  the  party,  or  by 
act  or  operation  of  law.  See  farther  Bad  Ab*  Agreement.  (C.  1.) 
(Ed.  by  Gwillim  and  Dodd.) 

By  §  4,  no  action  shall  be  brought  thereby  to  charge  any 
executor  or  administrator  upon  any  special  promise  to  answer 
damages  out  of  his  own  estate,  or  thereby  to  charge  the 
defendant  upon  any  special  promise  to  answer  for  the  debt, 
default,  or  miscarriage  of  another  person,  or  to  charge  any 
person  upon  any  agreement  made,  upon  consideration  of  mar- 
riage, or  upon  any  contract  or  sale  of  lands,  &c.  or  any  interest 
therein,  or  upon  any  agreement  not  to  be  performed  within 
one  year,  unless  the  agreement  on  which  such  action  shall  be 
brought,  or  some  memorandum  or  note  thereof,  shall  be  in 
writing,  signed  by  the  party  to  be  charged  therewith,  or  some 
other  person  by  him  thereunto  lawfully  authorized,  (See  as  to 
promises  by  executors  or  administrators,  Bac.  Ab.  ubi  supra.) 
As  to  promises  to  answer  for  the  debt,  Sec.  of  another,  it  is 
held,  that  in  order  to  render  writing  necessary,  both  parties 
must  be  liable ;  for  if  only  the  party  making  the  promise  is 
liable,  it  is  not  a  case  within  the  statute.  Thus,  if  A.  is  hiring 
a  house,  and  B.  to  induce  the  owner  to  let  it,  promises  to  see  it 
delivered  safe,  this  promise  requires  writing.  But  if  B.  comes 
to  the  owner,  and  desires  him  to  let  A.  have  his  house,  or  to 
sell  him  goods,  and  he  B.  will  sec  him  paid,  this  is  an  original 
liability  in  B.,  and  he  alone  is  liable,  and  no  writing  is  necessary. 
See  Bac.  Ab.ubi  supra  :  2  Term  Rep.  SO:  Cowp.227  :  2  Wits. 
94  :  2  Barn,  A.  ft  13 :  4  Bing.  474.  If  one  promise  to  pay 
the  debt  of  a  debtor,  in  consideration  of  his  being  discharged 
out  of  custody,  this  is  not  within  the  statute,  since  the  debt 
by  the  discharge  is  extinguished,  and  therefore  the  promiser 
only  is  liable.  1  Barn.  $  A.  297  :  and  see  2  Wits.  308  : 
2  East,  325  :  Ry.  $  Moo.  348 :  Bac.  Ab.  ubi  supra.  The 
word  agreement  in  the  fourth  section  means  not  merely  the 
promise  on  one  side,  but  the  consideration  for  it  on  the  other, 
and  therefore  the  consideration  must  appear  in  writing  as  well 
as  the  promise,  where  the  case  is  within  the  statute*  5 East 10: 
9  East,  348  :  4  Barn.  $  A.  595  :  3  Bro.  #  Bing,  14  :  3  Bing. 
1 0? :  4  Bing.  455.  As  to  agreements  hi  consideration  of 
marriage — it  is  held  that  the  statute  does  not  apply  to  mutual 
promises  to  marry.  Bac.  Ab.  Agreement.  (C.3.)  As  to  contracts 

1  or  sale  of  lands,  tenements,  &c. — it  is  held  that  an  agreement 
for  abatement  of  rent  is  within  the  clause,  1  Scho.  Sf  Sef.  306. 
So  also  a  contract  for  a  growing  crop  of  grass,  to  be  mown 
and  made  into  hay  by  the  buyer,  but  no  time  being  fixed  for 
the  mowing,  6  East,  602.  So  also  a  sale  of  growing  under- 
wood, to  be  cut  by  the  purchaser.  1  Younge  $  J.  396.  So  a 
sale  of  growing  potatoes,  2  Bro.  Bing.  99*  but  sec  9  Barn. 
S>-  (\  56' 1,  But  where  the  contract  was  for  a  crop  of  potatoes 
to  be  taken  immediately  out  of  the  ground,  it  was  considered  a 
sale  of  personal  chattels,  not  within  the  statute.  11  East,  362  : 

2  Maule  $  S.  205:  5  Bam.  $  C.  836:  9  Bam.  C.  561. 
A  deposit  of  title  deeds  by  way  of  security  constitutes  an 
equitable  mortgage  without  writing.  1  Bro.  C.  R.  269 :  and 
see  farther  Bac.  Ab.  ubi  supra.    As  to  agreements  not  to  be 


performed  nrithin  one  year  from  the  making. — The  clause  extends 
oniy  to  eases  when,  by  express  agreement,  the  contract  is  not 
to  be  performed  within  one  year,  and  not  to  agreements  de- 
pending on  a  contingency,  which  may  happen  in  a  year  or  not. 
Bac.  Ab.  ubi  supra.  A  contract  to  hire  a  carriage  for  four 
years,  paving  an  annual  sum  for  it,  and  determinable  on  paving 
a  vear  s  hire,  is  within  the  clause*  9  Bam.  <§>  C\  392  :  and  see 

1  Bam.%  A.  122. 

By  §  I'7«  no  contract  for  the  sale  of  any  goods,  wares,  and 
merchandise,  for  the  price  of  10/.  or  upwards,  shall  be  allowed 
to  be  good,  except  the  buyer  shall  accept  part  of  the  goods,  and 
actually  receive  the  same,  or  give  something  in  earnest  to  bind 
the  bargain,  or  in  part  of  payment,  or  that  some  note  or  memo- 
randum in  writing  of  the  said  bargain  be  signed  by  the  parties 
or  their  agents.  —  This  section  is  held  to  apply  not  merely  to 
the  present  and  immediate  sale  of  goods,  but  also  to  goods  be- 
spoken, to  be  delivered  and  paid  for  in  future,  and  even  where 
the  goods  are  not  yet  in  esse,  at  least  in  the  state  in  which  they 
are  to  be  delivered.  Thus  a  sale  of  flour  not  yet  ground,  and 
of  timber  at  so  much  per  foot,  not  yet  cut,  are  held  to  be  within 
the  clause.  5  Barn,     A.  ()14:  9  Bam.  #  C.  36]  ;  10  Bam. 

C.  446  :  Bac.Ab,  Agreement.  (C.  3.)  A  contract  for  purchase 
of  several  articles  at  the  same  time,  and  caeli  under  10/.,  and 
at  separate  prices,  but  in  the  whole  amounting  to  above  10/.,  is 
within  the  section.  2  Barn.  Sc  C.  37  :  1  Bam.  §  C.  156.  As  to 
the  acceptance  of  goods  and  part  payment  altering  the  clause. — 
It  is  held  that  where  goods  are  bulky  and  ponderous,  the 
statute  may  be  satisfied  by  delivery  of  the  key  of  the  warehouse; 
or  other  indicum  of  property.  1  East,  192.  The  offering  by 
the  buyer  to  sell  the  goods  to  another  who  refuses,  is  an  act 
which  ought  to  be  left  to  the  jury  to  say  whether  it  is  an  ac- 
ceptance or  not.  7  Taunt.  597 •  The  acceptance  of  a  sample  is 
an  acceptance  within  the  statute,  if  it  is  part  of  the  bulk,  not 
otherwise,  7  East,  558.  As  long  as  the  lien  of  the  vendor 
remains,  the  possession  of  the  goods  is  not  so  transferred  to  the 
vender  as  to  amount  to  an  acceptance  within  the  statute. 

2  Bam.  $  C.  44  :  3  Bam.  Sc  C.  1 .  357  :  and  see  4  Bam.  $  C.  5 1 1 : 
Bac.  Ab.  ubi  supra.  An  acceptance  by  a  wharfinger  to  carry 
the  goods  to  the  buyer,  is  not  an  acceptance  within  the  statute. 

5  Bam.  §  A.  557.  If  the  purchaser  draw  a  shilling  across  the 
hand  of  the  vendor,  and  return  the  money  into  his  own  pocket, 
which  is  called  in  the  North  of  England  striking  of  a  bargain, 
this  is  not  a  part  payment  within  the  statute.  7  Taunt.  597. 
As  to  the  memorandum  in  writing  within  this  section. — It  is 
held  that  the  consideration  need  not  be  expressed,  since  note  or 
memorandum  of  the  bargain  is  different  from  agreement  in  the 
fourth  section.  6  East,  307.  Where  the  seller  only  signed  the 
memorandum,  and  the  buyers  name  did  not  appear,  this  was 
held  insufficient.  1  New*  R.  252.  The  memorandum  may  be 
made  of  two  separate  writings,  if  they  refer  sufficiently  to  each 
other,   2  Bos.  §  Pull,  23$ :  1  Bins.  jR.  9:    15  East,  103: 

6  Bam,  $  d  437-  The  place  of  signature  is  immaterial. 
"  L,  A,  B.,  agree/'  &e. ;  or  the  writing  of  the  party  has  been 
held  sufficient  1  Esp.  Ca.  190:  3  Meriv.  2.  A  party  may 
sign  by  printing  his  name.  2  Bos.  §  Pull.  238.  Sales  by 
auction  are  within  this  section,  and  the  auctioneer  is  the  agent 
of  both  parties,  and  a  memorandum  by  him  binds  both. 
2  Bam.  C.  945  :  Bac.  Ab.  ubi  supra.  In  sales  by  brokers, 
the  entry  in  the  broker's  book,  and  the  bought  and  sold  notes 
transcribed  therefrom,  and  signed  by  the  broker,  and  delivered 
to  the  parties,  are  held  a  sufficient  compliance  within  the 
statute.  7  East,  569:  2  Camp.  337  :  5  Barn.  $  C.  436.  For 
the  cases  on  this  point,  see  Bac.  Ab.  ubi  supra. 

By  the  stat.  of  29  Car.  2.  c.  3.  the  Statute  of  Frauds, 
if  an  agreement  be  by  parol,  and  not  signed  by  the  parties} 
or  somebody  lawfully  authorized  by  them  (Pre.  Ch.  402),  if 
such  agreement  be  not  confessed  in  the  answer,  it  cannot  be 
carried  into  execution.  But  where,  in  his  answer,  the  defend- 
ant allows  the  bargain  to  be  complete,  and  does  not  insist  on 
any  fraud,  there  can  be  no  danger  of  perjury;  because  he 
himself  has  taken  away  the  necessity  of  proving  it.   Pre.  Cft. 
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5208.  374:  1  Vex.  221.  441  :  Amh.  586.  So  if  it  be  carried 
into  execution  by  one  of  the  parties  ;  2  Pent.  455  :  Pre.  Chan. 
519:  2  Frcem.  268  :  Ami.  586:  2  Stra.  Rvtih.  65.  94: 

9  Mod.  37  :  1  Fez.  82.  221.  2Q7-  441  :  $  At!k.  4  :  i'  7?t>/j. 
404:   2  Bio.  Rep.  566.  4th  .July,  l?S6  ;  as  by  deli- 

vexing  possession,  and  such  execution  he  uucptedbj  the  other, 
he  that  accepts  it  must  perform  his  part ;  toy  where  there  is  a 
performance,  the  evidence  of  the  bargain  floes  not  lie  merely 
upon  the  words,  but  upon  the  fact  performed.  See  2  Bro.  Rep. 
566.  And  it  is  unconscionable,  that  the  party  that  has 
received  the  advantage,  should  be  admitted  to  say,  that  such 
contract  was  never  made-  So,  if  the  signing  by  the  other 
party ,  or  reducing  the  agreement  into  writing,  he  prevented 
by  fraud,  it  may  be  good.  Pre.  Ch.  526:  5  Jin.  Ah.  521. 
pi.  31  :  1  Vem.  2$6.  And  although  parol  agreements  are 
bound  by  the  statute,  and  agreements  arc  not  to  be  part 
parol,  and  part  in  writing ;  yet  a  deposit,  or  collateral  se- 
curity, for  the  performance  of  the  wTritten  agreement,  is  not 
within  the  purview  of  the  statute.  2  Vem.  6\7 :  1  Bro.  Rep. 
26Q:  igth  April,  1785,  MSS.  See  Treatise  of  Equity,  i. 
1  (>4_t75. 

It  was  determined,  very  soon  after  the  passing  of  the  statute 
of  frauds,  that  an  agreement  signed  by  one  of  the  parties, 
should  be  binding  on  the  party  signing  it.  2  Ch.  Ca.  16'4. 
And  in  Sir  James  Lowther  v.  Cardt,  1  Fern.  221.  the  court 
appears  to  have  thought,  that  one  of  the  parties  making  altera- 
tions in  the  draft,  and  sending  it  to  the  other  to  execute,  who 
did  execute  it,  would  bring  the  case  out  of  the  statute-  But 
the  authority  of  this  latter  decision  seems  to  lie  done  away  by 
Lord  Macclesfield's  decree  in  Hawkins  v.  Holmes,  }  I\  Wms. 
770;  by  which  his  lordship  held,  that  unless  in  some  particular 
cases,  where  there  has  been  an  execution  of  the  contract,  by 
entering  upon  and  improving  the  premises,  the  party's  signing 
the  agreement  is  absolutely  necessary  for  completing  it ;  and 
that  to  put  a  different  construction  upon  it  would  be  to  repeal 
it;  and  his  lordship  therefore  held,  that  the  defendant  having 
altered  the  draft  with  his  own  hand,  was  not  a  signing  to  take 
it  out  of  the  statute ;  though  the  vendor  afterwards  executed 
the  conveyance,  and  caused  it  to  be  registered.  But  this  ques- 
tion received  more  particular  consideration  in  the  case  of  Stokes 
v.  Moore,  at  Serjeant's- Inn  Hall,  March  1,  17*56',  in  which 
case  the  court  delivered  their  opinions  that  the  signature  re- 
quired by  the  statute  is  to  have  the  effect  of  giving  authenticity 
to  the  whole  of  the  instrument ;  and  where  the  name  is  in- 
serted in  such  a  manner  as  to  have  that  effect,  it  did  not  much 
signify  in  what  part  of  the  instrument  it  was  to  be  found ;  as 
in  the  formal  introduction  to  a  will.  QThus,  "  This  is  the  last 
will  and  testament  of  me  A.  B." — written  with  the  testator's 
own  hand,  has  been  deemed  a  sufficient  signing.]  But  it  could 
not  be  imagined,  that  a  name  inserted  in  the  body  of  an  instru- 
ment, and  applicable  to  particular  purposes,  could  amount  to 
such  an  authentication  as  the  statute  required  ;  Qthus,  in  notes 
of  an  agreement,  "  Mr.  A*  to  do  so  and  so,"  though  written  by 
A.  himself,  not  a  sufficient  signing;]  upon  which,  as  well  as 
upon  another  ground,  the  bill  was  dismissed.  See  Mr-  Cox's 
note  (1)  to  Hawkins  v.  Holmes,  1  P,  Wms.  770:  1  Rep.  Ca. 
190:  2  Mcriv.  2 :  2  Bos.  $  Pull.  238. 

If  a  defendant  confers  the  agreement  charged  in  the  bill, 
there  is  certainly  no  danger  of  fraud  or  perjury  in  decreeing 
the  performance  of  such  agreement.  But  it  is  of  considerable 
importance  to  determine  whether  the  defendant  be  bound  to 
confess  or  deny  a  merely  parol  agreement,  not  alleged  to  be 
in  any  part  executed  ;  or  if  he  do  confess  it,  whether  he  may 
not  insist  on  the  statute,  in  bar  of  the  performance  of  it  ?  See 
Treatise  of  Equity,  p.  168,  note  (d),  where  the  subject  is  very 
accurately  and  ably  discussed*  To  allow  a  statute  having  the 
prevention  of  frauds  for  its  object  to  be  interposed  in  bar  of 
the  performance  of  a  parol  agreement,  in  part  performed, 
were  evidently  to  encourage  one  of  the  mischiefs  which  the 
legislature  intended  to  prevent.  It  is  therefore  an  established 
rule,  that  a  parol  agreement,  in  part  performed,  is  not  within 


the  provisions  of  the  statute.  See  Whitchurch  v.  Bevis,  2  Bro. 
Rep.  566. 

As  to  what  acts  amount  to  a  part  performance,  the  general 
rule  is,  that  the  acts  must  be  such  as  could  be  done  with  no 
other  view  or  design  than  to  perform  the  agreement,  and  not 
such  as  are  merely  introductory,  or  ancillary  to  it.  Gunter  v. 
Ilalsetj,  Amb.  586:  Whilbrcad  v.  Brockhurst>  1  Bro.  Rep. 
412.  The  giving  of  possession  is  therefore  to  be  considered 
as  an  act  of  part  performance.  Fonbl.  38 ;  3  Fes.  I.  378  ; 
18  Ves.  328;  1  SwansL  172:  Bac.  Ab.  Agreement  (D.):  Sim- 
art  v,  Denton,  MSS.  4th  July,  1786.  But  giving  directions  for 
conveyances,  and  going  to  view  the  estate,  are  not.  Clerk  v. 
JVright,  1  Atk.  12  :  Wmley  v.  Bagnal,  6  Bro.  P.  C.  45.  Nor 
is  payment  of  auction  duty  on  a  sale.  13  Ves.  456".  Pay- 
ment of  money  has  been  also  said  to  be  an  act  of  part  perform- 
ance. Lacons  v.  Martins,  3  Atk.  4.  But  it  seems  now  held 
that  in  case  of  lands  payment  of  money  is  not  a  part  perform- 
ance ;  as  to  goods  it  is  expressly  declared  so.  1  Scho.  £;  Lef 
22 ;  4  Ves.  720  ;  14  Ves.  388  :  Bac.  Ab.  Agreement.  (D.)  But 
it  seems  that  payment  of  a  sum,  by  way  of  earnest,  is  not. 
Seagood  v.  Meale,  Pre.  Ch.  560.  Lord  Bengali  v.  Ross,  2  Eq. 
Ca.  Ab.  4 ft.  pi.  12;  Sivmtons  v.  Cornelius,  1  Ch.  Rep.  128. 
But  see  Volt  v.  Smith,  3  Ch.  Rep.  16:  and  Anon,  2  Frcem.  128. 

In  the  case  of  Seagood  v.  Meale,  Pre.  Ch.  56*1.  it  is  said, 
that,  cc  where  a  man,  on  promise  of  a  lease  to  be  made  to  him, 
lays  out  money  in  improvements,  he  shall  oblige  the  lessor 
afterwards  to  execute  the  lease  ;  because  it  was  executed  on  the 
part  of  the  lessee/'  This  diction  is  sanctioned  by  the  spirit  of 
equity,  and  seems  to  do  away  the  decisions  which  require,  even 
under  the  circumstance  of  premises  being  im proved,  an  aver- 
ment of  its  being  part  of  the  parol  agreement  that  it  should  be 
reduced  into  writing.    But  see  14  Fes.  386  :  2  Scho.     Lef,  1. 

A  letter  not  only  takes  an  agreement  in  consideration  of 
marriage  out  of  the  statute,  but  also  agree?nents  respecting 
lands,  &c.  Ford  v.  Crompfon,  2  Bro.  Rep.  32  :  lawny  v. 
Crowtker,  2  Bro.  Rep.  3 1 8.  But  whenever  a  letter  is  relied 
on  as  evidence  of  an  agreement,  it  must  be  stamped  before  it 
can  be  read.  Ford  v.  Crompton.  It  must  also  distinctly  fur- 
nish the  terms  of  agreement.  Seagood  v.  Meale,  Pre.  Ch. 
560:  Stra.  426":  Clark  v.  Wright,  1  Atk.  12.  Or  it  must  at 
least  refer  to  some  written  instrument,  in  which  the  terms  are 
set  forth.  Tawneif  v.  Crowthcr,  supra*  It  must  likewise  appear, 
that  the  other  party  accepted  such  terms,  and  acted  in  contem- 
plation of  them. 

Where  an  agreement  in  writing  is  executed,  it  were  not  only 
against  the  express  provisions  of  the  statute  of  frauds,  but  also 
against  the  policy  of  the  common  law,  to  allow  of  parole  evi- 
dence, for  the  purpose  of  adding  to,  or  varying  the  terms  of 
the  agreement.  2  Atk.  383 :  3  Atk.  8  :  Bunb.  65  :  3  Wils. 
275.  But  if  it  be  alleged,  that  some  material  part  of  the  agree- 
ment was  omitted,  by  fraud,  or  that  the  intention  of  the  parties 
was  mistaken  and  misapprehended  by  the  drawers  of  the  deed, 
in  such  cases,  it  seems,  evidence  will  be  admissible,  even  though 
the  agreement  be  executed  ;  2  Atk.  203  :  2  Fern.  98  :  %  Fern. 
547:  2  Ch.  Ca.  180;  a  fortiori,  such  evidence  will  be  admissi- 
ble wThere  the  agreement  is  executory.  3  Atk.  388  :  1  Fez. 
456.  It  may  be  material  to  observe,  where  evidence  dehors 
the  deed  is  admitted  to  show  what  was  the  consideration  of  the 
agreement,  that  the  consideration  to  be  proved  must  be  consist- 
ent with  the  consideration  stated.  3  Term  Rep.  474:  Fid- 
beck's  Parallel,  p.  9-  And  if  the  deed  specify  the  consideration 
to  have  been  a  sum  of  money,  evidence  is  not  admissible,  hi 
order  to  superadd  another  consideration,  as  natural  love  and 
affection,  &c.  2  P.  Wms.  204:  1  Fez.  128.  Nor  if  the  con- 
sideration fail,  can  evidence  be  admitted  to  support  the  convey- 
ance as  a  gift.  2  Fez.  627:  1  Atk.  2g  t :  3  Bro.  Rep.  156. 
And  though  the  deed  specify  a  particular  consideration  and  other 
considerations,  generally,  no  consideration  but  that  expressed 
shall  be  intended;  Cro.  Eliz.  342,  3;  but  qu.  whether  other 
considerations  might  not  be  proved. 

An  agreement  to  lease,  and  that  the  lessor  would  not  turn 
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out  the  tenant  so  long  as  he  adhered  to  the  terms  of  the  agree- 
vicut,  will  operate  as  a  tenancy  from  year  to  year,  and  may  be 
determined  by  cither  party  giving  the  regular  notice  to  quit. 
8  E.  R.  lf>5  ;  and  sec  5  T.  R  471.  there  cited. 

If  a  party,  entitled  under  an  agreement  to  receive  a  certain 
thing  from  another,  by  his  own  act  renders  it  impossible  to  the 
other  party  to  supply  what  he  was  to  receive,  he  vacates  the 
agreement*    2  Taunt.  150. 

IV.  It  has  been  said  that  where  the  contract  is  good  at  law, 
equity  will  carry  it  into  execution  ;  but  this  proposition  is  too 
generally  stated ;  for  though  equity  will  enforce  the  specific 
perfoimancc  of  fair  and  reasonable  contracts  where  the  party 
wants  the  thing  in  specie,  and  cannot  have  it  in  any  other 
way;  yet,  if  the  breach  of  the  contract  can  be,  or  was  intended 
to  be,  compensated  in  damages,  courts  of  equity  will  not  inter- 
pose. Sec  Erringlon  v.  Aitnesly,  2  Bra.  Rep.  341  :  Cudd  v. 
R utter,  1  P.  Wins.  570:  Capper  v.  Harris,  Bnnb.  135. 

It  is  assuredly  a  general  rule,  that  courts  of  equity  will, 
under  certain  circumstances,  enforce  the  specific  performance  of 
agreements,  for  the  non-performance  of  which  the  party  would 
be  entitled  to  damages  at  law  :  but  as  the  decreeing  of  specific 
performance  is  in  the  discretion  of  the  court,  it  must  not  be 
i  Miisidered  as  an  universal  rule;  for  if  the  plaintiff's  title  be 
involved  in  difficulties  which  cannot  be  immediately  removed, 
equity  will  not  compel  the  defendant  to  take  a  conveyance : 
though  perhaps,  he  might  at  law  be  subject  to  damages  for 
not  completing  his  purchase.  See  Mar  low  v.  Smilh,  2  P. 
JVms.  19$ '  Shapland  v.  Smith,  1  Bro.  Rep.  75:  Cooper  v. 
Deiine,  21st  July,  1792,  MSS. 

Qu.  Whether  courts  of  equity  will  decree  an  agreement  en- 
tered into  by  letter,  if  a  deed  appear  to  have  been  afterwards 
framed  (but  not  executed),  varying  the  terms  expressed  in  the 
letter?  See  Coke  v.  MascaU,  2  Fern.  34-.  Or  if  the  terms 
be  varied  by  parole.  Jordan  v.  Saw  kins,  3  Bro,  Rep.  388. 
And  as  a  letter  setting  forth  the  terms  of  an  agreement?  takes 
the  agreement  out  of  the  statute,  it  being  a  sufficient  signing ; 
so,  it  seems,  it  is  a  sufficient  signing,  if  a  person,  knowing  the 
contents,  subscribe  the  deed  as  a  witness  only.  J Ve fjord  v. 
Beazely,  3  Atk.  503. 

In  the  civil  law,  counter-letters,  and  all  secret  acts  which 
make  any  change  in  agreements,  are  of  no  manner  of  effect 
with  respect  to  the  interest  of  a  third  person ;  1  Fern.  240. 
348,  475:  2  Fern.  46'6" :  1  P.  Wins.  7^*8:  2  Fez.  375:  1  Bla. 
Rep.  363;  fortius  would  be  an  infidelity  contrary  to  good  man- 
ners and  the  public  interest.  In  cases  of  this  nature  it  is  not 
necessary  that  the  fraud  respect  an  article  expressly  contracted 
for  ;  but  any  representation,  misleading  the  parties  contracting 
on  the  subject  of  the  contract,  is  within  the  principle  which 
governs  this  class  of  cases.  See  VBro.  Rep.  543  ;  and  stated  in 
in  Mr.  Cox's  note  to  Roberts  v.  Roberts,  3  P.  Wms.  74-. 

The  principle  of  the  rule  there  laid  down,  though  it  has  been 
most  frequently  applied  to  agreements  in  fraud  of  marriage, 
extends  to  every  other  species  of  agreements  ;  therefore,  where 
a  tradesman  compounding  his  debts,  privately  agreed  with  some 
of  his  creditors  to  pay  them  the  whole  of  their  debts,  by  which 
they  were  induced  to  appear  to  accept  of  the  composition  ;  such 
private  agreement  was  held  to  be  a  fraud  on  the  other  credi- 
tors ;  2  FertulX.  602  :  1  Atk.  105  ;  and  it  seems  that  such 
fraud  is  now  relievable  at  law,  2  Term  Rep.  ?6'3  The  case  of 
Lewis  v.  Chase,  1  P.  Wms.  1)20.  is,  however,  irreeoneilcable  with 
this  principle;  it  may  therefore  be  material  to  observe,  that  it 
is  very  much  shaken,  if  not  over-ruled,  by  several  subsequent 
cases,  particularly  Smith  v.  Bromley,  Doug  67 0.  But  though 
private  agreements  in  fraud  of  third  persons  be  void,  yet  if  a 
bond  or  note  be  given  by  A.  the  more  effectually  to  enable  B, 
to  bring  about  a  match,  &c,  such  bond  or  note  may  be  recovered 
upon  at  law.  Monte/tori  v.  Monte fori,  1  Bta,  Rep.  363.  And 
a  conveyance  of  land  for  such  purpose,  notwithstanding  a  de- 
feasance, will  be  sustained  in  equitv.  13  Fin.  Ah,  525:  2  Bro. 
P.  C.  88. 


AGRI.    Arable  lands  in  the  common  fields.  Fortcscue. 

AID.    See  tit.  Taxes  ;  Tenure,  h  8,  II.  6. 

AID-PRAYER,  auxilium  petere.]  A  word  made  use  of  in 
pleading,  for  a  petition  in  court  to  call  in  help  from  another 
person  that  hath  an  interest  in  the  thing  contested  ;  this  gives 
strength  to  the  party  praying  in  aid,  and  to  the  other  likewise, 
by  giving  him  an  opportunity  of  avoiding  a  prejudice  growing 
towards  his  own  right.  As  tenant  for  life,  by  the  courtesy, 
for  term  of  years,  &c.  being  impleaded,  may  pray  in  aid  of  him 
in  reversion  ;  that  is,  desire  the  court  that  he  may  be  called  by 
writ  to  allege  what  he  thinks  proper  for  the  maintenance  of  the 
right  of  the  person  calling  him,  and  of  his  own.    F.  N.  B.  50. 

Aid  shall  be  granted  to  the  defendant  in  eject  ion  e  ji  rmw, 
when  the  title  of  the  land  is  in  question  :  lessee  for  years  shall 
have  aid  in  trespass ;  and  tenants  at  will  :  but  tenant  in  tail 
shall  not  have  aid  of  him  in  remainder  in  fee;  for  he  himself 
hath  the  inheritance.  Danv.  Ab.  292.  In  a  writ  of  replevin, 
the  avowry  being  for  a  real  service,  aid  is  granted  before  issue; 
and  in  action  of  trespass  after  issue  joined,  if  there  be  cause,  it 
shall  be  had  for  the  defendant,  though  never  for  the  plaintiff. 
Jenk.  Cent.  64:  Fitz.  Ab.  7-  There  ought  to  be  privity  be- 
tween a  person  that  joins  in  aid  and  the  other  to  whom  he  is 
joined;  otherwise  joinder  in  aid  shall  not  be  suffered.  Danv. 
318.  There  is  a  prayer  in  aid  of  patrons,  by  parsons,  vicars, 
&c\  And  between  coparcerners,  where  one  coparcener  shall 
have  aid  of  the  other  to  recover  pro  rata.  Co.  Lit.  341.  b. 
And  also  servants  having  done  any  thing  lawfully  in  right  of 
their  masters  shall  have  aid  of  them.    Terms  de  Ley,  34. 

AID  OF  THE  KING,  auxiiinm  regis.']  Is  where  the 
king's  tenant  prays  aid  of  the  king,  on  account  of  rent  de- 
manded of  him  by  others.  A  city  or  borough,  that  hold  a  fee 
farm  of  the  king,  if  any  thing  be  demanded  against  them  which 
belongs  thereto,  may  pray  in  aid  of  the  king:  and  the  king's 
bailiffs,  collectors,  or  accountants  shall  have  aid  of  the  ki?tg* 
In  these  cases  the  proceedings  arc  stopped  till  the  kings  counsel 
are  heard  to  say  what  they  think  fit,  for  avoiding  the  king's 
prejudice ;  and  this  aid  shall  not  in  any  case  be  granted  after 
issue;  because  the  king  ought  not  to  rely  upon  the  defence 
made  bv  another.  Jenk.  Cent.  64 :  Terms  dc  Ley,  35.  See 
stats,  4  Ed.  1.  c.  1,  2  :  14  Ed.  3.  st.  I,  c.  14:  and  1  H.  4.  c.  8. 
See  also  Com.  Diu;.  tit.  Aide. 

AIDERS,  Aydowers  (stat.  25  H.  8.  e.  22  &  8.),  from  ad- 
voyer,  an  advocate,  an  abetter.    See  tit.  Accessary. 

AILE,  or  aiel  of  the  French,  aieid,  avus7\  A  writ  which 
lies  where  a  man's  grandfather  being  seised  of  lands  and  tene- 
ments in  fee  simple  the  day  that  he  died,  and  a  stranger  abateth 
or  entereth  the  same  day,  and  dispossesses  the  heir  of  his  inhe- 
ritance.   F.  N.  B.  222.    See  tit.  Assise  of  Mori  d'  Ancestor. 

AL  or  ALD,  from  Saxon  eald,  age,]  This  syllable  in  the 
beginning  of  the  names  of  places  denotes  antiquity;  as  Aldbo- 
rough,  Aid  worth,  &e.  Blannl. 

ALA  CAM  PL  Wingfjeld. 

AL/E  ECCLESI/E.  The  wings  or  side-aisles  of  the  church  ; 
from  the  French,  Les  aisles  de  1'Eglise. 

A L /EN US.    The  river  Ax  in  Devonshire. 

ALANERARIUS.  A  manager  and  keeper  of  dogs,  for  the 
sport  of  hawking,  from  alanus,  a  dog  known  to  the  ancients, 
Du  Fresne.    But  Mr.  Blount  renders  it  a  faulconer. 

ALAUNA,  JE.    Alnwick,  in  Northumberland. 

ALAUNA.    Alcester,  in  Warwickshire. 

ALBA,  the  alb.]  A  surplice  or  white  sacerdotal  vest  an- 
ciently used  by  officiating  priests, 

ALBA  FIRM  A.  When  quit- rents,  payable  to  the  crown 
by  freeholders  of  manors,  were  reserved  in  silver  or  white 
money,  they  are  anciently  called  white  rents  or  blanch  farms^ 
redUus  albi ;  in  contradistinction  to  rents  reserved  in  work, 
grain,  &c.  which  were  called  reditits  nigri,  or  black  mail. 
2  fust.  19;  and  vide  2  Inst.  10.  where  it  seems  used  for  a  species 
of  tenure.    See  tit.  Blanch  Jirmes. 

In  Scotland  this  kind  of  small  payment  is  called  Blench- 
holding,  or  reditm  albajirmaj*    2  Comm.  43. 


A  L  E 


A  L  I 


In  these  blanch  charier?,  where  the  duty  consists  of  some 
trifling  payment  in  acknowledgment  of  the  right  of  superiority, 
it  is  usually  expressed  to  he  nomine  alhee  Jxrmae  ;  and  it  is  also 
usual  to  find  tliu  words  si  pet  at  it  r  tantum  added,  by  which  if  the 
duty  he  not  demanded  within  the  year,  the  right  to  demand  it 
is  lost.    Scotch  Diet. 

ALBA  M AULA.  Albemarle. 

DE  ALBIXEIO,  DE  ALI3ENETO,  D'AUBENEY. 
Albiuey. 

ALB  ERG  ELI  UM,  halsherga.^  An  habergeon  ;  a  defence 
for  the  neck.    Iloveden,  6  I . 

ALBINATUS  JUS,  is  the  droit  iVaubainc  in  France, 
whereby  the  king,  at  the  death  of  an  alien,  is  entitled  to  all  he 
is  worth,  unless  he  has  peculiar  exemption.  Com.  ?n.  372* 
Albinatus  is  derived  from  alibi  natus.  Spchn.  Gloss.  24.  This 
was  repealed  by  the  laws  of  France  in  June  1 791  - 

DE  ALBO  MONASTERIO.  Whitchurch. 

ALBREA  and  A  LB  ERIC  US.  Aubrey, 

ALBUM,  see  Alba  Firm  a. 

ALDER,  the  first ;  as  alder  best,  is  the  best  of  all  ■  alder 
liefest,  the  most  dear. 

ALDERMAN,  Sax.  ealderman,  Lat.  alder  mannm7\  I  lath 
the  same  signification  m  general  as  senator,  or  senior:  but  at 
this  day,  and  long  since,  those  are  called  aldermen  who  are  as- 
sociates to  the  civil  magistrates  of  a  city  or  town  corporate. 
See  Spchn.  Gloss.  25.  An  alderman  ought  to  be  an  inhabit- 
ant of  the  pi  are,  and  resident  where  he  is  chosen  ;  and  if  he 
removes  he  is  incapable  of  dorng  his  duty  in  the  government  of 
the  city  or  place,  lor  which  he  may  be  disfranchised.  Mob. 
Rep.  36.  Alderman  Langkatn  was  a  freeman  of  the  city  of 
London,  and  chosen  alderman  of  a  ward,  and  being  summoned 
to  the  court  of  aldermen,  he  appeared,  and  the  oilth  to  serve  the 
office  was  tendered  to  him,  but  he  refused  to  take  it,  in  con- 
tempt of  the  court,  &c whereupon  he  was  committed  to  New- 
gate ;  and  it  was  held  good.    March.  Rep.  179* 

The  aldermen  of  London,  Sec.  are  exempted  from  serving  in- 
ferior offices ;  nor  shall  they  be  put  upon  assises,  or  serve  on 
juries,  so  long  as  they  continue  to  be  aldermen.  2  Cro.  585. 
See  tit.  London, 

In  S pel  man's  Glossary  we  find  that  we  had  anciently  a 
title  of  atdermanuus  fotius  Anghce ;  mentioned  in  an  inscrip- 
tion on  a  tomb  in  Ramsey  Abbey.  And  this  officer  was  in 
nature  of  Lord  Chief  Justice  of  England.  Spehn.  Alderman 
was  one  of  the  degrees  of  nobility  among  the  Saxons,  and  signi- 
fied an  earl ;  sometimes  applied  to  a  place,  it  was  taken  for  a 
general,  with  a  civil  jurisdiction  as  well  as  military  power; 
which  title  afterwards  was  used  for  a  judge  ;  but  it  literally 
imports  no  more  than  elder. 

There  was  likewise  ahlermannus  hundred}  (the  alderman  of 
the  hundred),  which  dignity  was  first  introduced  in  the  reign 
of  Hen.  1 .    Dn  Frcsne  ;  Com  el. 

ALDERNEY.    See  Jersey. 

DE  ALDITHELEIA,  Audlev. 

ALECENAR1UM.  A  sort  of  hawk  called  a  fanner.  See 
Put  lira. 

ALEHOUSES.  By  the  last  act  (9  G.  4.  e.  6k)  passed 
on  this  subject  (which  extends  to  England  only),  it  is  enacted 
that  in  every  division,  &c.  of  counties,  cities,  and  towns,  a 
general  annual  meeting  shall  be  held  for  granting  licences,  to 
persons  keeping  or  about  to  keep  inns,  alehouses.,  and  victual- 
ling-houses, to  sell  exciseablc  liquors  by  retail  to  be  consumed 
in  suck  inns ,  Sec. 

In  Middlesex  and  Surrey  these  licensing  meetings  are  to  be 
held  within  the  first  ten  days  in  March;  and  in  all  other 
counties  between  the  20th  of  August  and  14th  of  September; 
at  which  meetings  the  justices  (not  hy  the  act  disqualified 
from  granting  such  licences)  may  grant  such  licences  to  such 
persons  as  such  justices,  in  the  exercise  of  the  powers  of  the 
act,  and  in  the  exercise  of  their  discretion,  shall  think  fit  and 
proper. 

The  days  for  holding  every  such  general  meeting  are 
vol.  ti 


to  be  fixed  at  a  petty  sessions,  twenty-one  days  at  least  before 
the  meeting. 

The  general  meeting  may  be  adjourned  to  other  times  and 
places  ;  the  time  of  adjournment  to  be  not  less  than  five  days, 
and  the  meeting  to  be  held  within  the  months  before- 
mentioned. 

Eight  special  sessions  are  to  be  held  in  the  year  for  trans- 
ferring licences. 

The  persons  disqualified  from  acting  or  being  present  as 
justices  in  granting  or  transferring  any  such  licences,  are 
brewers,  distillers,  maltsters,  retailers  of  malt  or  exciseablc 
liquors,  or  any  person  engaged  in  partnership  in  any  such 
business  ;  as  also  owners  of  any  house  to  be  licensed,  and  any 
manager  or  agent  of  any  owner  of  such  house.  Every  person  is 
also  disqualified  to  act  as  such  justice  in  the  case  of  any  house 
in  the  whole  or  in  part  the  property  of  any  brewer,  &e.  to 
whom  such  justice  shall  he  either  by  blood  or  marriage  the 
father,  son,  or  brother,  ot  of  whom  such  justice  shall  be  part- 
ner in  any  trade  or  calling.  The  penalty  for  any  justice 
acting  if  so  disqualified  is  100/.;  the  only  exception  being 
that  of  legal  trustees  of  any  such  house  being  wholly  dis- 
interested. 

Sheriff's  officers  or  officers  executing  the  legal  process  of  any 
court  of  justice  are  declared  incapable  of  being  licensed. 

No  licence  for  the  sale  of  exciseable  liquors  by  retail  to  be 
drunk  or  consumed  on  the  premises  of  the  person  licensed  shall 
be  granted  by  the  excise  officer  to  any  person  not  licensed 
to  keep  an  inn,  alehouse,  and  victualling-house  under  this  act. 

Penalty  on  persons  not  duly  licensed  according  to  this  act, 
who  shall  sell  any  exciseablc  liquors  by  retail  to  be  drank  or 
consumed  in  their  premises,  201.  to  51.  on  conviction  before  one 
justice. 

Licensed  persons  shall  use  the  standard  measures  in  the  sale 
of  such  liquors. 

Two  justices  of  any  place  (where  any  riot  or  tumult  shall 
happen  or  be  expected  to  take  place)  may  order  any  party 
licensed  to  close  his  house  at  any  time:  persons  keeping  their 
house  open  after  any  hour  when  ordered  to  be  closed  deemed 
disorderly. 

Persons  convicted  of  any  offence  against  the  tenor  of  their 
licence  shall  for  the  first  offence  forfeit  51.,  the  second  10/., 
the  third  50/.,  or  it1  thought  fit  to  be  tried  before  the  Quarter 
Sessions  1 00/.,  or  forfeit  ure  of  the  licence. 

These  are  the  general  provisions  of  the  act,  the  execution  of 
which  is  provided  for  by  the  usual  details,  for  wThich  the  act 
itself  will  he  consulted  by  all  parties  concerned.  See  tit. 
Beer,  for  the  new  act  as  to  retailing  beer. 

ALLER  SANS  JOUR,  Fr.~]  To  go  without  day;  viz.  to 
be  finally  dismissed  the  court,  because  there  is  no  farther  day 
assigned  for  appearance.    Kitch.  1 4(). 

ALE-SILVER  A  rent  of  tribute  annually  paid  to  the  lord 
mayor  of  London,  by  those  that  seU  ate  within  the  liberty  of 
the  city.    Antiq.  Purvetf,  183. 

A  LEST  AK  E,  A  may -pole  called  alesfake,  because  the  coun- 
try people  drew  much  ale  there ;  but  it  is  not  the  common 
may-pole,  but  rather  a  long  stake  drove  into  the  ground,  with 
a  sign  on  it,  that  ale  was  to  be  sold. 

ALE-TASTER,  is  an  officer  appointed  in  every  court  leet, 
sworn  to  look  to  the  assise  and  goodness  of  ale  and  beer,  &c. 
within  the  precincts  of  the  lordship.  Kitch.  4(i.  In  London 
there  are  ale  con  tiers,  who  are  officers  appointed  to  taste  ale  and 
beer,  &c.  in  the  limits  of  the  city. 

ALFET,  Sax.  Alfa>th.~\  A  cauldron  or  furnace,  wherein 
boiling  water  was  put  for  a  criminal  to  dip  his  arm  in  up  to  his 
elbow,  and  there  hold  it  for  some  time.  Du  Gauge  See  tit. 
Ordeal. 

ALIAS.  A  second  or  farther  writ,  issued  from  the  courts  at 
Westminster,  after  a  capias,  §c.  sued  out  without  effect. 

ALIAS  D ICTUS,  is  the  manner  of  description  of  a  defend- 
ant, when  sued  on  any  specialty  ;  as  a  bond,  &c,  where,  after 
his  name,  and  common  addition,  then  comes  the  alias  diet,  and 
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ALIEN, 


I,  II. 


describes  him  again  by  the  very  name  and  addition,  whereby 
he  is  bound  in  the  writing.  Dyer,  50:  Jenk.  Cent.  11 9-  See 
Misnomer. 

ALIBI,  Elsewhere.^  This  term  is  used  to  express  that  de- 
fence in  a  criminal  prosecution,  where  the  party  accused,  in 
order  to  prove  that  he  could  not  have  committed  the  crime 
charged  against,  him,  oilers  evidence  that  he  was  in  a  different 
place  at  the  time. 

ALIEN,  Alienus,  Alienigena.~]  Generally  speaking,  one 
born  in  a  foreign  country,  out  of  the  allegiance  of  the  king. 
Under  this  head  shall  be  briefly  introduced  the  present  state  of 
the  law,  in  particular,  as  to .1.  Aliens,  IL  Denizens.  III.  Xa- 
turalized  Subjects.  IV.  Of  the  general  effect  of  the  Laws  on 
Aliens, 

I  An  Alien  born  may  purchase  lands  or  other  estates,  but 
not  for  his  own  use,  for  the  king  is  thereupon  entitled  to  them. 
1  Inst.  2.  and  the  notes  there.  But  under  the  stat.  13  G.  3. 
c.  14,  aliens  are  enabled  to  lend  money  on  the  security  of  mort- 
gages of  estates  in  the  West  India  Colonies,  and  may  have 
every  remedy  to  recover  the  money  lent,  except  foreclosing  the 
mortgage  and  obtaining  possession  of  the  land  ;  which  is  posi- 
tively prohibited  by  the  statute.  Nor  shall  a  woman  alien, 
wife  of  a  natural  born  subject,  be  endowed.  7  Rep.  25.  a  J 
1  Inst.  31.  b;  but  see  the  note  there  contra.  Nor  a  Jewess, 
wife  of  a  husband  converted  to  the  Christian  religion.  Id.  ib. 
See  this  Diet.  tit.  Dower,  An  alien  may  however  acquire  a 
property  in  goods,  money,  and  other  personal  estate,  or  may 
hire  a  house  for  his  habitation.  7  Rep.  17.  For  personal 
estate  is  of  a  transitory  or  moveable  nature,  and  this  indulgence 
is  necessary  for  the  advancement  of  trade.  Aliens  also  may 
trade  as  freely  as  other  people,  but  they  are  subject  to 
i  ertain  higher  duties  of  Customs.  See  lit.  Customs.  There  arc 
also  some  obsolete  statutes  (14  H.  8.  c.  2 :  21  H.  8.  c.  l6: 
22  H.  8.  c.  13 :  32  H.  S.  c.  l6.)  prohibiting  alien  artificers  to 
work  for  themselves  in  this  kingdom,  and  making  void  all 
leases  of  houses  or  shops  to  aliens;  see  tit.  Artificers;  but  it 
is  generally  held  that  these  are  virtually  repealed.  An  alien 
may  bring  an  action  concerning  personal  property ;  and  may 
make  a  will  and  dispose  of  his  personal  estate,  Lutw.  34. 
Not  onlv  an  action  cannot  be  maintained  by  an  alien  enemy, 
but  not  in  favour  of  one,  though  the  party  to  the  record  be  a 
subject.  6  Term  Rep.  23:  15  East,  260.  If  a  contract  be 
made  with  an  alien  enemy  while  he  is  such,  it  cannot  be 
enforced  in  England  even  after  peace  is  restored.  7  Taunt, 
439  :  4  East,  410.  The  Court  of  Chancery  will  not  protect 
the  copyright  of  a  foreigner.  2  Term  Rep.  23".  An  alien  can- 
not hold  land  as  a  trustee,  or  make  good  conveyance  of  it  to  a 
purchaser.  2  Meriv.  Rep.  431.  These  rights  of  aliens  must  be 
understood  of  alien  friends  only;  for  alien  enemies  have  no 
rights,  no  privileges,  unless  by  the  kings  special  favour, 
during  the  time  of  war.  1  Comm.  372:  and  see  Cro.  Eliz,  6S3; 
Skin.  370:  Anstr.  Rep*  Scac.  4-62, 

W  here  it  is  said  that  an  alien  is  one  born  out  of  the  king's 
dominions  or  allegiance,  this  must  be  understood  with  some 
restrictions.  The  common  law  was  absolutely  so,  with  only 
a  very  few  exceptions ;  so  that  a  particular  act  of  parliament 
(stat.  29  Car.  2.  c.  6\)  was  necessaiy  after  the  restoration  to 
naturalize  children  of  English  subjects  born  in  foreign  parts 
during  the  rebellion.  This  maxim  of  law  proceeded  on  a 
general  principle,  that  every  man  owes  natural  allegiance  where 
he  is  born,  and  cannot  owe  twro  such  allegiances  at  once.  Yet 
the  children  of  the  king's  ambassadors  born  abroad  were  always 
held  to  be  natural  born  subjects;  7  Rep.  11.  §  18  ;  the  father 
owing  no  local  allegiance  to  the  foreign  prince,  and  represent- 
ing the  king  of  England  ;  and  by  the  stat.  25  Ed.  3.  st  £?.  it  is 
declared  to  be  the  law  of  the  crown  of  England,  that  the  king's 
children  wherever  horn  are  of  ability  to  inherit  the  crown. 
And,  apparently  in  consistence  with  this  principle,  it  is  by  stat. 
4  A,  c.  4.  enacted  that  all  persons  succeeding  to  the  crown,  as 
descendants  of  the  Princess  Sophia  shall  be  considered  as 


natural  born  subjects,  as  if  the  Princess  and  the  issue  of  her 
body  and  all  lineally  descending  from  her,  had  been  boni 
within  this  realm.  To  encourage  foreign  commerce  it  is 
enacted  by  the  stat.  25  Ed.  3.  st.  2.  before  referred  to,  that  all 
children  born  abroad,  provided  bath  their  parents  were  at  the 
time  of  the  child's  birth  in  allegiance  to  the  king,  and  the 
mother  had  passed  the  seas  by  her  husband's  consent,  might, 
inherit  as  if  born  in  England.  See  Cro.  Car.  601  :  Mar.  <Jl  : 
Jenk*  Cent.  3. 

By  several  more  modern  statutes  (7  A.  c.  5:  \0  A.  c.  5: 
4  G  2.  c.2  \  :  and  13  G.  3.  c.  21)  these  restrictions  are  still 
farther  taken  off;  so  that  all  children  born  out  of  the  kings 
ligeance,  whose  fathers  were  natural  born  subjects,  and  the 
children  of  such  children  {/.  e.  children  whose  grandfathers  by 
the  father's  side  were  natural  born  subjects;,  though  their 
mothers  were  aliens,  are  nowr  deemed  to  be  natural  born 
subjects  themselves  to  all  intents  and  purposes,  unless  their 
said  ancestor  were  attainted,  or  banished  beyond  sea  for  high 
treason  ;  or  were  at  the  birth  of  such  children  in  the  service  of 
a  prince  at  enmity  with  Great  Britain.  See  stat.  4  G.  2.  c\  2L 
[The  issue  of  an  English  woman  by  an  alien  born  abroad  is  an 
alien.  1  Vent*  4<22  :  4  Term  Rep.  300,  solemnly  decided.] 
But  grand  children  of  such  ancestors  shall  not  be  privileged  in 
respect  of  the  alien's  duly,  except  they  be  protectants  and 
actually  reside  within  the  realm  ;  nor  shall  be  enabled  to  claim 
any  estate  or  interest,  unless  the  claim  be  made  within  five 
yenrs  after  the  same  shall  accrue. 

The  children  of  aliens  born  here  in  England  are,  generally 
speaking,  natural  born  subjects,  and  entitled  to  all  the  privi- 
leges of  such.    1  Comm.  3" 3,    See  tit.  Descent. 

Aliens  residing  in  any  place  surrendered  to  his  majesty, 
may  act  as  merchants  or  factors,  on  taking  oath  of  allegiance. 
37  G.  3.  c.  63.  §  5.  This  act  does  not  abridge  the  rights  of  the 
East  India  Company.     See  also  45  G.  S.c,  32. 

All  lands,  &c,  held  in  Great  Britain  and  its  dependencies,  by 
American  citizens  on  28  October,  1 795.,  shall  be  enjoyed  agree- 
ably to  the  9th  article  of  the  treaty  of  Amity,  Commerce,  and 
Navigation.    See  37  G.  3.  c.  97-  §  24. 

It  has  been  holden  that  upon  the  recognition  by  king 
George  III.  of  the  United  States  of  America  to  be  free,  sove- 
reign, and  independent  states,  in  the  treaty  of  Paris  in  1783, 
under  the  sanction  of  the  British  legislature,  in  stat.  22  G.  3. 
c.  46\  the  natural  born  subjects  of  his  majesty  adhering  to  the 
United  States,  ceased  to  be  subjects  of  the  crown  of  England, 
and  became  aliens,  and  incapable  of  inheriting  lands  in  Eng- 
land. Doe,  d.  Thomas,  v.  AcUam,  2  B.  #  C\  77.9-  That 
the  natives  of  Great  Britain  arc  aliens  and  incapable  of  in- 
heriting lands  in  the  United  States,  had  been  previously  holden 
in  the  case  of  B rights  Lessee  v.  Rochester,  7  Wheahm's 
American  Reports,  535. 

The  children  of  an  American  loyalist,  who  continued  his 
allegiance  to  the  crown  of  Great  Britain,  after  the  colonies 
were  separated  from  the  mother  country,  and  settled  in 
America,  were  held  entitled  to  take  lands  by  descent  in  Eng- 
land within  the  operation  of  stat.  4  G.  2.  c.  21.  as  natural 
born  subjects  of  the  crown  of  Great  Britain.  Doe,  d.  Achmuiy, 
v,  Mulcaster,  8  D.  #  R.  5fW  :  5  B.Cy  C  771  :  and  see  Doe,  V. 
Blrf whistle,  v.  Vardift,  8  D.  ey  R.  ISo.  Aliens  are  entitled  to 
be  tried  by  a  jury  de  medietate  Vnguae.  6  G.  4.  c.  50.  §  47. 
They  are  disqualified  as  jurors  except  on  juries  de  medietate 
lingua*.  6  G.  4.  c.  50.  §  3.  As  to  the  provisions  for  regis- 
tration of  aliens,  see  7  G.  4.  c.  54. 

II.  A  Denizen  is  an  alien  born,  but  who  has  obtained,  e.r 
donaiione  regis,  letters  patent  to  make  him  an  English  subject : 
a  high  and  incommunicable  branch  of  the  royal  prerogative. 
7  Rep.  25.  A  denizen  is  in  a  kind  of  middle  state  between  an 
alien  and  natural  born  subject,  and  partakes  of  both  of  them. 
He  may  take  lands  by  purchase  or  devise,  which  an  alien  may 
not ;  but  could  not  take  by  inheritance  ;  1 1  Rep.  (>7  ;  for  his 
parent,  through  whom  he  must  claim,  being  an  alien,  had  no 
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inheritable  blood ;  and  therefore  could  convey  none  to  the  son. 
And,  upon  a  like  defect  of  hereditary  blood,  the  issue  of  a 
denizen  born  before  denization  could  not  inherit  to  him  ;  but 
his  issue  born  after  might,  to  the  exclusion  of  that  born  before. 
I  lint.  8:  Faugh,  28,5.  But  now,  by  stat.  II  and  12  IV.  3. 
c.  6.  all  persons  being  vat  and  horn  subjects,  may  inherit  as 
heirs  to  their  ancestors,  though  those  ancestors  were  aliens. 
See  also  Stat  25  G,  2+  c.  39 ;  by  which  this  statute  of  W*  3.  is 
restrained  to  persons  in  being  at  the  death  of  the  ancestor  ;  and 
the  estate  is  divested  from  daughters  in  favour  of  after-born 
sons.  Both  these  acts  are  extended  by  stat.  lG  G.  3.  c.  52.  to 
Scotland.     See  more  particularly  tit.  Descent. 

And  no  denizen  can  be  of  the  privy  council,  or  either  house 
of  parliament,  or  have  any  office  of  trust  civil  or  military,  or  be 
capable  of  any  grant  of  lands,  &c.  from  the  crown.  Stat,  12 
JV.  3.  c.  2. 

III.  Naturalization  cannot  be  performed  but  by  act  of 
parliament ;  for  by  this  an  alien  is  put  in  the  same  state  as  if  he 
had  been  born  in  the  king's  ligeance :  except  only  that  he  is 
(by  the  stat.  12  W*  3.  c.  2.)  incapable,  as  well  as  a  denizen,  of 
being  a  member  of  the  privy  council  or  parliament,  holding 
offices,  grams,  Sec.  No  bill  for  naturalization  run  be  received 
without  such  disabling  clause  in  it ;  stat,  I  G.  1.  c.  4  ;  nor 
without  a  clause  disabling  the  person  from  obtaining  any  im- 
munity in  trade  thereby,  in  any  foreign  country,  unless  he 
shall  have  resided  in  Great  Britain  for  seven  years  next  after 
the  commencement  of  the  session  in  which  he  is  naturalized. 
Stat.  14  G.  3,  c.  84.  By  a  temporary  act  (58  G.  3.  c.p7,%  to 
guard  against  some  evils  winch  had  been  found  to  arise  from 
the  powers  of  certain  corporations  to  admit  aliens  to  the  pri- 
vileges of  natural  born  subjects,  it  was  enacted  that  no  alien 
should  become  entitled  to  the  privileges  of  a  natural  born  sub- 
ject or  denizen  in  any  other  manner,  or  by  any  other  authority, 
than  by  act  of  parliament  or  the  king's  letters  of  denization. 

These  Eire  the  principal  distinctions  between  Aliens,  Deni- 
zens, and  Natives  ;  distinctions  which  it  hath  been  frequently 
endeavoured  within  the  present  century  to  lay  almost  totally 
aside  by  one  general  naturalization  act  for  all  foreign  protest- 
ants  ;  an  attempt  which  was  once  carried  into  execution  by 
stat.  7  A*  c*  5;  but  this,  after  three  years*  experience,  was 
repealed  by  stat.  10  A.  c.  5.  except  the  clause  for  naturalizing 
the  children  of  English  parents  born  abroad.  But  in  Ireland 
14  and  IS  Car.  %  (I.)  c.  13:  4  G.  1.  (I.)  c.  9-  However, 
every  foreign  seaman  who,  in  time  of  war,  serves  two  years  on 
board  a  British  ship,  by  virtue  of  the  king  s  proclamation,  is  by 
stat.  13  G.  2.  c.  3.  ipso  facto  naturalized,  under  the  like  re- 
strictions as  in  stat.  12  JV.  3.  c.  2.  And  all  foreign  pro tes hints 
and  Jems,  upon  their  residing  seven  years  in  any  of  the 
American  colonies,  without  being  absent  above  two  months  at 
a  time,  and  all  foreign  protestants  serving  two  years  in  a  mili- 
tary capacity  there,  and  none  of  these  falling  within  the  inca- 
pacities declared  by  stat.  4  G.  2.  c.  21.  (viz,  attaint,  &c.)  shall, 
on  taking  the  oath  of  allegiance  and  abjuration,  or  in  some  cases 
an  affirmation  to  the  same  effect,  be  naturalized  to  all  intents 
and  purposes  as  if  they  had  been  horn  in  this  kingdom  ;  except 
as  to  sitting  in  parliament  or  the  privy  council,  and  holding 
offices  or  grants  of  land,  from  the  crown,  in  Great  Britain  or 
Ireland.  Stat  13  G.  2.  c.  7:  20  G-  2.  c.  44:  2  G.  3.  c.  25: 
13  G.  3.  c.  25 :  20  G.  3.  c.  20.  They,  therefore,  are  admissible 
to  all  other  privileges  which  protestants  or  Jews  born  in  this 
kingdom  are  entitled  to.  What  those  privileges  are,  with 
respect  to  Jews  in  particular,  was  the  subject  of  very  high 
debate  about  the  time  of  the  famous  Jew  bill,  stat  2f)  G.  2. 
c.  26*.,  which  enabled  all  Jews  to  prefer  bills  of  naturalization 
in  parliament  without  receiving  the  sacrament,  as  ordained  by 
stat.  7  Jac.  L  c.  2  ;  but  this  act  continued  only  a  few  months, 
and  was  then  repealed  by  stat.  27  G.  2.  c.  1. 

By  stat.  6  G.  4.  c.  67-  it  is  expressly  enacted  that  it  shall 
not  be  necessary  for  persons  naturalized  (or  restored  in  blood) 
to  receive  the  sacrament,  a  rite  formerly  required  in  all  such  cases. 


Where  an  alien  trustee  joins  in  a  conveyance,  and 
afterwards  obtains  an  act  of  naturalization,  by  which  it  is  de- 
clared that  he  is  from  thenceforth  naturalized,  and  shall  be 
enabled  to  **  ask,  take,  have,  retain,  and  enjoy  all  lands  which 
he  may  or  shall  have  by  purchase  or  gift  of  any  person  what- 
soever," and  "shall  be  to  all  intents  and  purposes  as  if  he  had 
been  a  natural  born  subject,"  this  act  cannot  retrospectively 
confirm  the  title  of  the  purchaser  under  a  conveyance  pre- 
vious to  the  act.    Fish  v.  Klein,  2  Merit?,  431. 

While  the  occupation  of  a  dwelling-house  by  an  alien  con- 
tinues, it  carries  with  it  all  the  advantages  and  charges  of  an 
occupation  by  a  native ;  thus  an  alien  renting  a  dwelling- 
house  of  the  value  of  10/,  and  residing  in  it  for  forty  days,  was 
held  to  gain  a  settlement  under  the  poor  laws.  R.  v.  East' 
bourne,  4  East,  103. 

If  an  alien  bold  as  tenant  from  year  to  year  he  is  liable  to 
an  action  for  use  and  occupation.  Pillcinuton  v.  Peach,  2  Shorn 
135. 

IV.  An  alien  enemy  coming  into  this  kingdom,  and  taken 
in  war,  shall  surfer  death  by  the  martial  law ;  and  not  be  in- 
dicted at  the  common  law,  for  the  indictment  must  conclude 
contra  ligcantiam  suant,  §c.  and  such  was  never  in  the  protec- 
tion of  the  king.  Molht/  de  Jur.  Marit.  M%  Aliens  living 
under  the  protection  of  the  king,  may  have  the  benefit  of  a 
general  pardon.  Hob*  271-  No  alien  shall  be  returned  on 
Liny  jury,  nor  be  sworn  for  trial  of  issues  between  subject  and 
subject,  cVc. ;  but  where  an  alien  is  party  in  a  cause  depending, 
the  inquest  of  jurors  are  to  be  half  denizens  and  half  subjects; 
but  in  cases  of  high  treason  this  is  not  allowed.  2  Inst,  17. 
See  stat.  27  E.  3,  c.  8.  that  where  both  parties  arc  aliens  the 
inrpiest  shall  be  all  aliens ;  and  stat.  28  E.  3.  c.  13.  as  to  trials 
between  denizens  and  aliens.  See  also  1  Com.  Dig.  tit.  Alien. 
(C.  8.) 

J  hough  aliens  tire  subject  to  the  laws,  and  in  enormous 
offences  (as  murder,  &c.)  are  liable  in  the  ordinary  course  of 
justice,  yet  it  may  be  too  harsh  to  punish  them  on  a  local 
statute.  Thus,  a  French  prisoner,  indicted  for  privately  steal- 
ing from  a  shop,  was  acquitted  of  that  by  the  direction  of  the 
judge,  and  found  guilty  of  the  larceny  only,     ForsL  188. 

A  very  great  influx  of  foreigners  into  England  having  been 
caused  in  the  years  1792  and  179*%  by  the  troubles  on  the 
continent,  certain  acts  were  passed  (stat.  33  G.  3.  c.  4.  and 
o 4  G.  3.  c.  1  ■.>.  <>?■),  commonly  called  the  Alien  Acts,  compelling 
the  masters  of  ships  arriving  from  foreign  parts,  under  certain 
penalties,  to  give  an  account  at  every  port  of  the  number  and 
names  of  every  foreigner  on  board  to  the  custom-house  officers ; 
appointing  justices  and  others  to  grant  passports  to  such  aliens; 
and  giving  the  king  power  to  restrain  and  to  send  them  out  of 
the  kingdom,  on  pain  of  transportation,  and3  on  their  return,  of 
death.  The  same  act  also  directed  an  account  to  be  delivered 
of  the  arms  of  aliens,  which,  if  r  equired,  were  to  be  delivered 
up,  and  aliens  were  not  to  go  from  one  place  to  another  in  the 
kingdom  without  passports.  These  regulations  were  from  time 
to  time  altered  and  amended  by  various  temporary  acts.  See 
54  G.  2.  c:  155.  passed  on  the  expiration  of  war  ;  55  G.  3.  c.  54. 
on  the  renewal  of  war  ;  and  56  G.  3.  c.  H(u  containing  provi- 
sions similar  to  those  of  the  act  54  G.  3, 

The  following  is  an  abstract  of  the  last  act  (7  G.  4.  c.  51.) 
passed  on  this  subject,  and  which  supersedes  all  the  former 
enactments,  and  may  be  termed  the  Peace  Alien  Act: — Masters 
of  vessels  arriving  from  foreign  parts  shall  declare  what  aliens 
are  on  hoard  or  have  landed  ;  penalty  20/.  and  10/.  for  each 
alien  ;  not  to  extend  to  foreign  mariners  navigating  the  vessel  : 
§  2.  Alien  arriving  from  abroad,  or  passing  from  Great 
Britain  into  Ireland,  shall  declare  his  name,  description,  &e.  and 
deliver  up  his  passport  to  officer  of  customs ;  penalty  5L  :  §  S, 
Officer  of  customs  shall  register  the  alien's  declaration,  deliver 
him  a  certificate,  and  transmit  declaration,  &c.  to  chief  secre- 
tary's office  :  §  4,  5.  Such  alien,  within  one  week  after  arrival 
in  Ireland,  shall  transmit  certificate  to  the  chief  secretary,  and 
g2 
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make  declaration  where  he  intends  to  reside  :  §  6.  Alien  shall 
transmit  declaration  of  residence  half-yearly,  within  one  week 
after  1st  January  and  1st  July  :  §  7-  Chief  secretary  may  re- 
quire more  frequent  declarations:  §  8.  Penalty  on  alien  for 
false  declarations,  or  neglecting  to  make  the  same,  not  exceed- 
ing 50/,  or  six  months'  imprisonment,  on  conviction  by  two 
justices:  §9-  Certificate  shall  be  sent  from  chief  secretary's 
office  to  the  alien,  setting  forth  his  name,  place  of  abode,  &c. 
Penalty  on  alien  not  having,  or  refusing  to  produce,  certificate, 
or  residing  elsewhere,  20/, :  §  10,  Alien,  on  departure*  may 
have  his  passport  returned,  and  sent  to  the  port,  to  be  delivered 
to  him  on  making  declarations  of  departure  to  officer  of  customs,, 
to  be  transmitted  to  chief  secretary  :  §11.  New  certificates  to 
be  issued  in  lieu  of  such  as  are  lost :  §  12*  Certificate  to  be 
granted  without  fee  ;  penalty  201. :  §  13,  Penalty  for  forging, 
&e.  of  certificate,  &e.  50/.:  §  I  t.  Prosecution  of  offences 
before  two  justices  of  peace:  §  15,  Not  to  affect  foreign 
ministers,  or  their  registered  domestic  servants  ;  nor  aliens 
having  been  resident  seven  years,  and  obtained  certificate 
thereof  ;  nor  (in  respect  of  penalties)  any  alien  under  fourteen 
years:  $  Hi.  Proof  of  not  being  an  alien  shall  lie  on  the 
party  :  §  1  (i. 

By  stat.  45  G.  3.  c.  32.  aliens  residing  (during  the  war)  in 
any  place  surrendered  to  Ins  majesty,  were  empowered  to  act 
as  merchants  or  factors,  taking  the  oath  of  allegiance. 

See  58  G.  3.  c.  97-  (a  temporary  act)  that  no  alien  shall 
become  a  naturalized  subject  or  denizen  in  any  other  manner, 
or  by  any  other  authority,  than  by  act  of  parliament  or  letters 
of  denization. 

By  the  various  acts  of  parliament  abovementioned,  most,  if 
not  all,  of  the  niceties  of  the  old  law  relative  to  aliens  are 
obviated,  and  reduced  to  plain  and  intelligible  rules.  See 
1  Comm.  366 — 375:  1  Inst.  2.  and  8.  and  the  notes  there: 
and  7  Rep.  Calvin's  case.  As  to  descents  between  aliens  col- 
laterals,  ('oilman". a >i  v.  .:\  I  />/••/.  !■]:>:  I  Sid,  \<j.>  :  and 
this  Diet.  tit.  Descent.    See  also  tit.  Abatement. 

ALIENATION,  from  a  lie na  re,  to  alien.]  A  transferring 
the  property  of  a  thing  to  another :  it  chiefly  relates  to  lands 
and  tenements;  as  to  alien  land  in  fee,  is  to  sell  the  fee-simple 
thereof,  &c.  And  to  alien  in  mortmain,  is  to  make  over  lands 
or  tenements  to  a  religious  house  or  body  politic.  Fines  for 
alienations  are  taken  away  by  stat.  12  Car*  2.  c.  24.  except  fines 
due  by  particular  customs  of  manors.  All  persons  who  have  a 
tight  to  lauds  may  generally  alien  them  to  others :  but  some 
alienations  are  forbidden :  as  an  alienation  by  a  particular 
tenant,  such  as  tenant  for  life,  &e.  which  incurs  a  forfeiture  of 
the  estate.  Co.  Lit.  118,  For  if  lessee  for  lite,  by  livery, 
alien  in  fee,  or  make  a  lease  for  the  life  of  another,  or  a  gift  in 
tail,  it  is  a  forfeiture  of  his  estate:  so  if  tenant  in  dower, 
tenant  for  another's  life,  tenant  for  years,  &c.  do  alien  for  a 
greater  estate  than  they  lawfully  may  make.  Co.  Lit.  233, 
2,11,  Conditions  in  feoffments,  &c,  that  the  feoffee  shall  not 
alien,  are  void.  Co.  Lit*  206':  Hob.  2()1.  And  it  is  the  same 
where  a  man,  possessed  of  a  lease  for  years,  or  other  thing, 
gives  and  sells  his  whole  property  therein,  upon  such  condi- 
tion :  but  one  may  grant  an  estate  in  fee,  on  condition  that 
the  grantee  shall  not  alien  to  a  particular  person,  &c.  And 
where  a  reversion  is  in  the  donor  of  an  estate,  he  may  restrain 
an  alienation  by  condition.  Lit.  :  Wood's  Inst.  141. 
Estates  in  tail,  for  life,  or  years,  where  the  whole  interest  is 
not  parted  with,  may  be  made  with  condition  not  to  alien  to 
others,  for  the  preservation  of  the  lands  granted  in  the  hands 
of  the  first  grantee. 

ALIMENT.  A  fund  of  maintenance*  Parents  and  chil- 
dren are  reciprocally  bound  to  aliment  each  other;  in  like 
manner,  life-renters  are  bound  to  aliment  the  heirs,  and  cre- 
ditors their  imprisoned  debtors,  where  they  are  unable  to  sup- 
port themselves.    Scotch  Diet. 

ALIMONY,  alimonia,  nourishment  or  maintenance.]  In 
a  lc<*al  sense,  it  is  taken  for  that  allowance  which  a  married 
woman  sues  for  and  is  entitled  to,  upon  separation  from  her 


husband.  Terms  de  Let/,  38.  See  tit.  Baron  and  Feme, 
XI, 

ALLAUNDS,  ab  alhnis,  Scyihice  genie,  Hare-hounds. 

ALLAY,  Lat.  altaya.]  The  mixture  of  other  metals  with 
silver  or  gold.  This  allay  is  to  augment  the  weight  of  the 
silver  or  g :>ld,  so  as  it  may  defray  the  charge  of  coinage,  and 
to  make  it  the  more  fnsiie.  A  pound  weight  of  standard  gold, 
by  the  present  standard  in  the  mint,  is  twenty-two  carats  line, 
and  two  carats  allay  :  and  a  pound  weight  of  right  standard 
silver  consists  of  eleven  ounces  two  penny  weight  of  line  silver, 
and  eighteen  pennv  weight  of  allay.  Lowndes's  Essay  upon 
Coins,  p.  19  :  and  9  //.  5.  si.  1.  c.  1L  st.  2.  c.  4. 

ALLEGIANCE,  allegiantia,  formerly  called  ligeance,  from 
the  Latin  attigare,  and  ligare;  i.  e.  ligarncn  fdei.~]  The 
natural,  and  lawful,  and  faithful  obedience  which  every  subject 
owes  to  his  prince.  It  is  either  perpetual,  where  one  is  a  sub- 
ject born,  or  where  one  hath  the  right  of  a  subject  by  natura- 
lization, &c. ;  or  it  is  temporary,  by  reason  of  residence  in  the 
king's  dominions.  To  subjects  horn,  it  is  an  incident  insepa- 
rable ;  and,  as  soon  as  born,  they  owe  by  birth-right  obedience 
to  their  sovereign  :  and  it  cannot  be  confined  to  any  kingdom, 
but  follows  the  subject  wheresoever  he  goeth.  The  subjects 
are  hence  called  liege  people,  and  are  hound  by  this  allegiance 
to  go  with  the  king  in  his  wars,  as  well  within  as  without  the 
kingdom.  1  Inst.  129.  ci :  2  Inst.  7^1:  7  Co.  4.  Calvin's 
case. 

By  the  common  law,  all  persons  above  the  age  of  twelve 
years  were  required  to  take  the  oath  of  allegiance  in  courts-leef. 

There  are  several  statutes  requiring  the  oath  of  allegiance 
and  supremacy,  &c,  to  be  taken  under  penalties:  justices  of 
peace  may  summon  persons  above  the  age  of  eighteen  years  to 
take  these  oaths.  1  Eliz*  e.  1  :  1  W.  $  M.  c.  1.8:  1  A.  st.  I. 
c.  22. 

ALLEGIAUE.  To  defend  or  justify  by  due  course  of  law. 
Leges  A  lured,  cap.  4,  Spehn. 

ALLER.  This  word  (from  the  German)  is  used  to  make 
what  is  added  to  signify  superlatively  ;  as  a  Her  good  is  the 
greatest  good.    See  Alder.    A  Her  sans  jour,  see  Aler. 

ALLEV1ARE.  To  levy  or  pay  an  accustomed  fine. 
Cornel. 

ALLOCATION;  allocation  In  a  legal  sense,  an  allowance 
made  upon  account  in  the  Exchequer:  or  more  properly  a 
placing  or  adding  to  a  thing. 

ALLOCATIONS  FACIENDA.  A  writ  for  allowing  to 
an  accountant  such  sums  of  money  as  he  hath  lawfully  expended 
in  his  office ;  directed  to  the  lord  treasurer  and  barons  of  the 
Exchequer,  upon  application  made.    Reg.  Grig.  2Q(i. 

ALLOCATO  COM  IT  AT  L.  Anew  writ .of  exigent  allowed, 
before  any  other  county  court  holden,  on  the  former  not  being 
fully  served  or  complied  with,  &c.    Filz.  Exig.  14. 

ALLOCATUR,  it  is  allowed. — A  practical  term  applied  to 
the  certificate  of  allowance  of  costs  by  the  master  on  taxation, 
&c.    See  tit.  Costs,  IV. 

ALLODIAL,  This  is  where  an  inheritance  is  held  with- 
out any  acknowledgment  to  any  lord  or  superior;  and  there- 
fore is  of  another  nature  from  that  which  is  feodal.  Allodial 
lands  are  free  lands,  which  a  man  enjoys  without  paying  any 
fine,  rent,  or  service,  to  any  other.  Alodium.  In  Domesday 
book  it  signifies  a  free  manmrj  and  alodarii  Lords  Para- 
mount. Kent  Co.  Litt.  1.  5:  and  see  2  Comm.  45.  &c. :  and 
this  Diet.  tit.  Tenure. 

ALLUMINOR,  from  the  Fr.  allumer,  to  enlighten.]  One 
who  anciently  illuminated,  coloured,  or  painted  upon  paper  or 
parchment,  particularly  the  initial  letters  of*  ancient  charters 
and  deeds.    The  word  is  used  in  the  old  stat.  1  H.  3.  c.  9. 

ALLUVION.    See  tit.  Occupancy. 

ALMANACK,  is  part  of  the  law  of  England,  of  which  the 
courts  must  take  notice,  in  the  returns  of  writs,  &c,  but  the 
almanack  to  go  by  is  that  annexed  to  the  Book  of  Common 
Prayer.    6  Mod.  41.  SI.   See  tit.  Year. 

The  diversity  of  fixed  and  moveable  feasts  was  condemned 
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per  tot.  cur.  for  we  know  neither  the  one  nor  the  other  but  by 
the  almanacks,  and  we  are  to  take  notice  of  the  course  of  the 
moon.  6  Mod,  150.  160:  Pasch.  3  Ann.  B.  R.  in  the  case  of 
Harvey  v.  Broad,  ibid.  ]$6.  S.  C* ;  and  llo/f,  Ch.  J.  said,  that 
at  the  council  of  Nice  they  made  a  calculation  moveable  for 
Easter  for  ever,  and  that  is  received  here  in  England,  and 
become  part  of  the  law;  and  so  in  the  calendar  establishment 
by  act  of  parliament.  2  Salk.  6'2(>.  pi  S.  S.  C.  accordingly  ; 
per.  cur. 

Whether  such  a  day  of  the  month  was  on  a  Sunday  or  not, 
and  so  not  a  dies  juridicus,  is  triable  by  the  country  or  the 
almanack.    Dyer,  182.  pi.  55.  But, 

It  was  said  that  the  court  might  judicially  take  notice  of 
almanacks,  and  be  informed  by  them ;  and  cited  Robert's  case 
in  the  time  of  Lord  Catline ;  and  Coke  said,  that  so  was  the 
case  of  Galen/  v,  Banbury,  and  judgment  accordingly  ;  I  Leo. 

242.  pi.  328  :  Pasch.  29  ^Eliz.  B.  R.  Page  v.  Fau  cet/.  -Cro. 

Eliz.  227.  pi-  12.  S.  C.  ;  and  held  that  examination  by  alma- 
nacks was  sufficient,  and  a  trial  per  pais  not  necessary,  though 
error  assigned,  viz.  that  the  16th  Feb.,  on  which  day  judgment 
was  said  to  be  given,  was  on  a  Sunday,  was  an  error  in  fact ; 
and  the  judgment  was  reversed.  Almanacks  are  liable  to  a 
stamp  duty  under  several  statutes. 

ALMARIA,  (or  armaria.  The  archives,  or,  as  they  are 
sometimes  styled,  muniments  of  a  church  or  library*  Gervas. 
Dorob.  in  R.  2. 

ALMNER,  or  ALMONER,  rfeemosynarius.~]  An  officer 
of  the  king's  house,  whose  business  it  is  to  distribute  the  king's 
alms  every  day.  f  ie  ought  to  admonish  the  king  to  bestow  his 
alms,  especially  upon  saints*  days  and  holidays  ;  and  he  is  like- 
wise to  visit  the  sick,  widows  that  are  poor,  prisoners,  and  other 
necessitous  people,  and  to  relieve  them  under  their  wants ;  for 
which  purpose  he  hath  the  forfeitures  of  dcodands,  and  the 
goods  of  fcl' os  de  se,  allowed  him  by  the  king.  Fleta,  lib.  2, 
c.  22.  The  lord  almoner  has  the  disposition  of  the  king's  dish 
of  meat,  after  it  comes  from  the  table,  which  he  may  give  to 
whom  he  pleases ;  and  he  distributes  four-pence  in  money,  a 
two -penny  loaf  of  bread,  and  a  gallon  of  beer ;  or  instead 
thereof,  three-pence  daily  at  the  court-gate  to  twenty-four  poor 
persons  of  the  king's  parish,  to  each  of  them  that  allowance. 
This  officer  is  usually  some  bishop. 

ALMSFEOH,  or  almesfeoli,  Saxon  for  alms  money ;  it  has 
been  taken  for  what  we  call  Peter- Pence,  first  given  by  Ina, 
king  of  the  West  Saxons,  and  anciently  paid  in  England  on 
the  first  of  August.  It  was  likewise  called  romcfeoh,  romcscol, 
and  heart  hpening.    Seldens  Hist.  Tithes,  22  ~. 

ALMUTILTM.  A  cap  made  with  goats'  or  lambs*  skins, 
the  part  covering  the  head  being  square,  and  the  other  part 
hanging  behind  to  cover  the  neck  and  shoulders.  Monasiicon, 
torn.  3.  p.  IV.  Thorn.  1330. 

ALNAGE,  Fr.  aulnage,"]  A  measure,  particularly  the 
measuring  with  an  ell. 

ALNAGE R,  or  anlnager,  Fr.  al?iery  Lat.  ulniger.~\  Is  pro- 
perly a  measure  by  the  ell ;  and  the  word  aulne  in  French  sig- 
nified! an  ell.  An  anlnager  was  heretofore  a  public  sworn 
officer  of  the  king's,  whose  place  it  was  to  examine  into  the 
assise  of  cloths  made  throughout  the  land,  and  to  fix  seals 
upon  them  ;  and  another  branch  of  his  office  was  to  collect  a 
subsidy  or  aulnage  duty  granted  to  the  king  on  all  cloths  sold. 
He  had  his  power  by  stat.  25  Ed.  3.  st.  4.  c.  1.,  and  several 
other  ancient  statutes ;  which  appointed  his  fees,  and  inflicted 
a  punishment  for  putting  his  seal  to  deceitful  cloth,  Sec,  viz.  a 
forfeiture  of  his  office,  and  the  value.  27  Ed.  3.  st.  1.  c.  4: 
3  R.  2*  c.  2.  There  were  afterwards  three  officers  belonging 
to  the  regulation  of  clothing,  who  bear  the  distinct  names  of 
searcher,  measurer,  and  anlnager;  all  which  were  formerly 
comprised  in  one  person.    4  Inst.  31  :  Cornel. 

By  11  and  12  IV.  3.  c.  20.  alnage  duties  are  taken  away 
in  England,  and  in  Ireland  by  57  G.  3.  c.  10$. 

DE  ALNET.  DAuney. 


ALNETUM.    A  place  where  alders  grow;  or  a  grove  of 
alder  trees.    Domesday  Book. 
A  LO  D I U  M.    See  Allodium. 

ALOV'KRIUM,  a  purse.    Fleta,  lib.  2.  c.  82.  par.  2. 
DE  ALTA  ripa.  Dantry. 

ALTER  AGE,  altaragtum.']  The  offerings  made  upon  the 
altar,  and  also  the  profit  that  arises  to  the  priest  by  reason  of 
the  altar s  obventio  alt  arts.  Mich.  21  KHz.  It  was  declared 
that  by  all  a  rage  is  meant  tithes  of  wool,  lambs,  colts,  calves, 
pigs,  chickens,  butter,  cheese,  fruits,  herbs,  and  other  small 
tithes,  with  the  offerings  due:  the  case  of  the  vicar  of  West 
Haddon,  in  Northamptonshire.  But  the  word  altarage  at  first 
is  thought  to  signify  no  more  than  the  casual  profits  arising  to 
the  priest  from  the  people's  voluntary  oblations  at  the  altar ; 
out  of  which  a  portion  was  assigned  by  the  parson  to  the  vicar: 
since  that,  oui  parsons  have  generally  contented  themselves 
with  the  greater  profits  of  glebe,  and  tenths  of  corn  and  hay; 
and  have  left  the  small  tithes  to  the  officiating  priests:  and 
hence  it  is  that  vicarages  are  endowed  with  them.  Terms  de 
Ley,  39:  2  Cro.  5l6. 

It  seems  to  be  certain  that  the  religious,  when  they  allotted 
the  altarage  in  part,  or  in  whole,  to  the  vicar  or  chaplain,  did 
mean  only  the  customary  and  voluntary  offerings  at  the  altar, 
for  some  divine  office  or  service  of  the  priest,  and  not  any  share 
of  the  standing  tithes,  whether  predial  or  mixt.  Kenn.  Paroch. 
Antiq.  Gloss* 

In  the  case  of  Franklyn,  and  the  master  and  brethren  of  St- 
Cross ,  T,  1721,  it  was  decreed,  that  where  altaragium  is  men- 
tioned in  old  endowments,  and  supported  by  usage,  it  will 
extend  to  small  tithes,  but  not  otherwise.    Bunh.  79» 

ALTERATION,  alteration]  Is  the  changing  of  a  thing: 
and  when  witnesses  are  examined  upon  ex  hi  hi  is,  <Sce.,  they 
ought  to  remain  in  the  office,  and  not  to  be  taken  back  into 
private  hands,  by  whom  they  may  he  altered.    Hob.  2,14. 

ALTO  and  BASSO.  Ponere  se  in  arbilrio  in  alto  el  basso, 
means  the  absolute  submission  of  all  differences, 

AMABVR,  vel  AMVA13YH.  A  custom  in  the  honour  of 
Clun,  belonging  to  the  earls  of  Arundel:  Pretium  virginitatis 
domino  solvtndum.  LL.  eccl.  did.  Hoireli  Dha,  regis  IVallhv. 
This  custom  Henry  earl  of  Arundel  released  to  his  tenants, 
anno  3  and  4  P.  $  M. 

AMBACTUS.    A  servant  or  client.  Cowel. 

AMBASSADOR,  legatus.^  A  person  sent  by  one  sove- 
reign [|>owlt]  to  another  with  authority,  by  letters  of  cre- 
dence, to  treat  on  affairs  of  state.  &  Inst.  153.  And  ambas- 
sadors arc  cither  ordinary  or  extraordinary;  the  ordinary 
ambassadors  are  those  who  reside  in  the  place  whither  sent  ; 
and  the  time  of  their  return  being  indefinite,  so  is  their  business 
uncertain,  arising  from  emergent  occasions;  and  commonly 
the  protection  and  affairs  of  the  merchants  is  their  greatest 
care:  the  extraordinary  ambassadors  are  made  pro  tempore} 
and  employed  upon  some  particular  great  affairs,  as  condole- 
ments,  congratulations,  or  for  overtures  of  marriage,  &c.  Their 
equipage  is  generally  very  magnificent :  and  they  may  return 
without  requesting  leave,  unless  there  be  a  restraining  clause 
in  their  commission.    Molhy,  1 44. 

An  agent  represents  the  affairs  only  of  his  master:  but  an 
ambassador  ought  to  represent  the  greatness  of  his  master,  and 
his  affairs.  Ibid.  By  the  laws  of  nations,  none  under  the 
quality  of  a  sovereign  prince  can  send  any  ambassador  ;  a  king 
that  is  deprived  of  his  kingdom  and  royalty,  hath  lost  his  right 
of  legation.  No  subject,  though  ever  so  great,  can  send  or 
receive  an  ambassador ;  and  if  a  viceroy  does  it,  he  will  be 
guilty  of  high  treason  :  the  electors  and  princes  of  Germany 
have  the  privilege  of  sending  and  reception  of  ambassadors  ; 
bnt  it  is  limited  only  to  matters  touching  their  own  territories, 
and  not  of  the  state  of  the  empire.  It  is  said  there  can  be  no 
amhassador  without  letters  of  credence  from  his  sovereign,  to 
another  that  hath  sovereign  authority :  and  if  a  person  be  sent 
from  a  king  or  absolute  potentate,  though  in  his  letters  of  ere- 
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deuce  he  is  termed  an  agent,  yet  he  is  an  ambassador,  he  being 
for  the  public.    4  JnsL  153. 

Ambassadors  may?  by  a  precaution,  be  warned  not  to  come 
to  the  place  where  sent;  and  if  they  then  do  it,  they  shall  be 
taken  for  enemies;  but  being  once  admitted,  even  with  ene- 
mies in  arms,  they  shall  have  the  protection  of  the  laws  of  na- 
tions, and  be  preserved  as  princes.  Moll*  14ft  If  a  banished 
man  be  sent  as  an  ambassador  to  the  place  from  whence  lie  is 
banished,  he  may  not  be  detained  or  molested  there.  4  Inst.  | 
153.  But  if  he  be  not  received  or  admitted  as  ambassador,  he  | 
has  no  privilege  as  such  ;  and  an  ambassador  may  be  refused 
in  respect  of  him  by  whom  sent ;  or  in  respect  of  the  person 
sent ;  as  if  he  is  notoriously  flagitious  ;  or  if  he  be  disagreeable 
to  the  state  to  which  he  is'  sent.  An  ambassador  ought  not, 
however,  to  be  refused  without  cause.  See  Grotitts  and  M  alloy, 
cited  Com.  Dig.  tit.  Ambassador.  The  killing  of  an  ambas- 
sador has  been  adjudged  high  treason.  3  Inst.  8.  Some 
ambassadors  are  allowed,  by  concession,  to  have  jurisdiction 
over  their  own  families ;  and  their  houses  permitted  to  be 
sanctuaries ;  but  where  persons,  who  have  greatly  offended, 
fly  to  their  houses,  after  demand  and  refusal  to  deliver  them 
up,  they  may  be  taken  from  thence.  Ambassadors  cannot  be 
defended  when  they  commit  any  thing  against  the  state,  or 
the  person  of  the  king  with  whom  they  reside.  4  Inst  152. 
An  ambassador  guilty  of  treason  against  the  king  s  life,  may 
be  condemned  and  executed ;  but  for  other  treasons  he  shall  be 
sent  home,  with  demand  to  punish  him,  or  to  send  him  back  to 
be  punished.    4  Inst  152:  1  Roll.  Rep.  185. 

If  a  foreign  ambassador  commits  any  crime  here,  which  is 
contra  jits  gentium,  as  treason,  felony,  &c,  or  any  other  crime 
against  the"  law  of  nations,  he  loseth  the  privilege  of  an  am- 
bassador}  and  is  subject  to  punishment  as  a  private  alien ;  and 
he  need  not  be  remanded  to  his  sovereign  but  of  curtesy. 
Danv.  Ah.  327.  I3ut  if  a  thing  be  only  malnm  prohibitum  by 
an  act  of  parliament,  private  law  or  custom  of  the  realm,  and  it 
is  not  contra  jus  gentium,  an  ambassador  shall  not  be  bound  by 
them.  4  Inst.  153.  And  it  is  said  ambassadors  may  be  excused 
of  practices  against  the  state  where  they  reside  (except  it  be  in 
point  of  conspiracy,  which  is  against  the  law  of  nations),  because 
it  doth  not  appear  whether  tiny  have  it  in  mandnfis;  and  then 
they  are  excused  by  necessity  of  obedience.  Bac.  Max.  26. 
See  on  the  subject  of  an  ambassador's  responsibility  for  crimes, 
Bac.  Ab.  Ambassadors,  vol.  I.  1N(>.  (Ed.  by  Gwillira  and 
Dudd.  ) 

By  the  civil  law,  the  person  of  an  ambassador  may  not  be 
arrested  ;  and  the  moveable  goods  of  ambassadors,  which  arc- 
accounted  an  accession  to  their  persons,  cannot  be  seized  on,  as 
a  pledge,  nor  for  payment  of  debts,  though  by  leave  of  the  king 
or  state  where  they  are  resident ;  but  on  refusal  of  payment, 
letters  of  request  are  to  go  to  his  master,  &c.  Molloy,  1 57 : 
Dauv.  328.  The  law  of  nations  touching  ambassadors  in  its 
full  extent,  is  part  of  the  law  of  England  ;  and  the  act  7  A, 
r.  1 2.  is  only  declaratory,  Barbuit's  Case,  Rep.  temp.  Ld.  Talb. 
281:  and  see  3  Burr.  1748. 

By  our  statute  law  (stat.  7  A.  c.  12.)  an  ambassador,  or 
public  minister  or  his  domestic  servants  registered  in  the  office 
of  the  principal  secretaries  of  state,  and  thence  transmitted  to 
the  sheriff's  office  of  London  and  Middlesex.,  arc  not  to  be 
arrested;  if  they  are,  the  process  shall  be  void,  and  the  persons 
suing  out  and  executing  it  shall  suffer  such  penalties  and  cor- 
porate punishments  as  the  lord  chancellor  or  either  of  the  chief 
justices  shall  think  lit.  Also  the  goods  of  an  ambassadur  shall 
not  be  distrained.  Stat.  ibid.  See  1  Comm.  254.  The  persons 
claiming  privilege  as  servants  of  an  ambassador  must  be  such 
as  are  really  and  bona  fide  retained  and  registered  in  that 
capacitv  ■  and  the  act  itself  (by  sect.  5.)  expressly  prohibits  its 
extension  to  merchants  and  traders  liable  to  the  statutes  of 
bankruptcy.  Sec  Fitzgib.  200  i  Sim  797  :  1  Mis.  20.  73,  79  : 
$  H  its.  33:  2  Stra.  797:  2  Ld.  Raym.  1584:  3  Burr.  l6?6  s 
4^  Burr,  2016,  17:  and  Com.  Dig.  tit.  Ambassador. 


A  resident  merchant  of  London,  who  is  appointed  and  acts 
as  consul  to  a  foreign  prince,  is  not  thereby  exempted  from 
arrest.    3  Maule  c?  Selw.  284. 

Where  the  wife  of  a  foreign  ambassador's  secretary  was 
arrested  on  a  writ  issued  against  husband  and  wife,  the  court 
refused  to  quash  the  writ,  though  the  husband  swore  that 
before  and  at  the  time  of  the  arrest  he  was  in  the  actual  em- 
ployment of  the  ambassador.  English  v.  Caballero,  3  I).  $  R.  25. 

Where  the  servant  of  an  ambassador  did  not  reside  in  his 
master's  house,  but  rented  and  lived  in  another,  part  of  which 
he  let  in  lodgings,  it  was  held  that  his  goods  in  that  house  not 
being  necessarv  for  the  convenience  of  the  ambassador,  were 
liable  to  be  distrained  for  poor  rates.  Novella  v.  Towgood, 
1  Barn.  8?  C.  554. 

AMBIDEXTER,  Lat.  One  that  plays  on  both  sides,  fn 
a  legal  sense,  it  is  taken  for  a  juror  or  embraceor,  who  takes 
raonev  of  the  parties  for  giving  bid  verdict.  See  tit.  Juries,  stat. 
5  Ed,  3. 

AMBOGLANNA.  Ambleside,  in  Westmorland,  and  Bur- 
doswold,  in  Cumberland. 

AM  BRA,  Sax.  amber,  Lat.  amphora.'}  A  vessel  among  the 
Saxons;  it  contained  a  measure  of  sal t,  butter,  meal,  beer,  &c. 
Leg.  In  a',  J  Vest.  Sax* 

AMBROSSII  BURGUS.    Amesbury,  in  Wilts. 

AMBRY,  the  place  where  the  arms,  plate,  vessels,  and  every 
thing  which  belonged  to  housekeeping  were  kept ;  and  probably 
the  ambry  at  Westminster  is  so  called,  because  formerly  set  apart 
for  that  use:  or  rather  the  aumoneru,  from  the  Lat.  cleemosy- 
nen/y  an  house  adjoining  to  an  abbey,  in  which  the  charities 
were  laid  up  for  the  poor. 

AMENABLE,  Fr.  amener.}  To  bring  or  lead  unto;  or 
amaniable,  from  the  Fr.  main,  a  hand.]  Signifies  tractable, 
that  may  be  led  or  governed:  and  in  our  books  it  is  commonly 
applied  to  a  woman,  that  is  governable  by  her  husband.  Cornel 
I  titer  p.  It  also,  in  the  modern  sense,  signifies  to  be  responsible, 
or  subject  to  answer,  &c.  in  a  court  of  justice. 

AMENDMENT,  emendatio.}  The  correction  of  an  error 
committed  in  any  process,  which  may  be  amended  after  judg- 
ment ;  and  if  there  be  any  error  in  giving  the  judgment,  the 
party  is  driven  to  his  writ  of  error;  though  where  the  fault 
appears  to  be  in  the  clerk  who  writ  the  record,  it  may  be 
amended.    Terms  de  Lei/,  3$. 

At  common  law  there  was  little  room  for  amendments,  which 
appears  by  the  several  statutes  of  amendments  and  Jeofails,  and 
likewise  by  the  constitution  of  the  courts  ;  for,  says  Brit  ton ,  the 
judges  are  to  record  the  parols  [or  pleas]  deduced  before  them 
in  judgment  ;  also,  says  he,  Ed.  1.  granted  to  the  justices  to 
record  the  pleas  pleaded  before  them,  but  they  are  not  to  erase 
their  records,  nor  amend  them,  nor  record  against  their  inroll- 
ment,  nor  any  way  suffer  their  records  to  be  a  warrant  to  justify 
their  own  misdoings,  nor  erase  their  words,  nor  amend  them, 
nor  record  against  their  inrollment.  This  ordinance  of  Edt  1. 
was  so  rigidly  observed,  that  when  justice  Hcngham,  in  his 
reign,  moved  with  compassion  for  the  circumstances  of  a  poor 
man  who  was  fined  1 3s.  ±d.  erased  the  record,  and  made  it  6s.  Sd. 
he  was  fined  800  marks,  with  which,  it  is  said,  a  clock  house 
at  Westminster  was  built,  and  furnished  with  a  clock;  but  as  to 
the  clock,  it  has  been  denied  by  authors  of  credit,  clocks  not 
being  in  use  till  a  century  afterwards.  Notwithstanding  what 
is  mentioned  above,  there  were  some  cases  that  were  amendable 
at  common  law. 

Original  writs  are  not  amendable  at  common  law,  for  if  the 
writ  be  not  good,  the  party  may  have  another;  judicial  writs 
may  and  have  been  often  amended.    8  Rep.  157, 

IV 'ha fever  at  common  law  might  be  amended  in  civil  cases, 
was  at  common  law  amendable  in  criminal  cases,  and  so  it  is  at 
this  day  :  resolved  by  Holt,  Ch.  J.  Powell,  and  Paivis,  J.  1  Salk. 
51.  ;;/.  14,  Although  none  of  the  statutes  relating  to  amend- 
ments extend  to  appeals  in  criminal  cases  (3  Salk.  38.),  yet  the 
attorney-general  may  at  any  time  amend  a  revenue  information. 
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3  Anst.  714  :  and  see  4  Term  Rep.  457*  And  amendments 
upon  information  are  made  on  application  to  a  judge  at  eh am- 
bers.   4  Term  Rep.  458. 

Though  misaivarding  of  process  on  the  roll  might  be  amended 
at  common  law  the  same  term,  because  it  was  the  act  of  the 
court ;  yet  if  any  clerk  at  common  law  issued  out  an  erroneous 
process  on  a  right  award  of  the  court)  that  was  never  amended 
in  any  case  at  the  common  law,    1  Salk.  5l.pl.  14. 

Anciently  all  pleas  were  ore  tenus  at  the  bar ;  and  then  if  any 
error  was  spied  in  them,  it  was  presently  amended,  Since  that 
custom  is  changed,  the  motion  to  amend,  because  all  in  paper, 
succeeded  in  the  room  of  it  \  and  it  is  a  motion  that  the  court 
cannot  refuse ;  but  they  may  refuse  it  if  the  party  desiring  it 
ref  use  to  pay  costs,  or  the  amendment  desired  should  amount  to 
a  new  plea.    10  Mod.  88. 

Mistakes  are  now  effectually  helped  by  the  statutes  of 
amendment  and  jeofails  ;  the  latter  so  called,  because  when 
a  pleader  perceived  any  slip  in  the  form  of  his  proceeding,  and 
acknowledges  such  error  (jeo  faite,  or  j'ai  faille),  he  is  at 
liberty  by  those  statutes  to  amend  it,  which  amendment  is 
seldom  actually  made,  but  the  benefit  of  the  act  is  attained  by 
t i i e  G on r t  o verl ook i  n  g  the  exception.  2  *S7 ra .  1011.  The se 
statutes  are  in  the  whole  twelve  in  number,  and  are  here 
recapitulated  chronologically,  by  which  all  trilling  exceptions 
are  so  thoroughly  guarded  against,  that  writs  of  error  cannot 
since  be  maintained,  but  for  some  material  mistake  assigned. 
3  Comm.  407  ;  which  see,  and  Bullers  Nu  Pri.  (Ed.  1793)  320. 
And  for  a  more  extended  view  of  the  cases  in  which  amend- 
ments may  or  may  not  be  made,  see  Com.  Dig.  tit.  Amendment. 

Bv  stat.  14  Ed.  3-  (>,  no  process  shall  be  annulled  or  discon- 
tinued, by  the  misprision  of  the  clerk  in  mistaking  in  writing 
one  syllable  or  one  letter  too  much  or  too  little,  but  it  shall  be 
amended. 

The  judges  afterwards  construed  this  statute  so  favourably, 
that  they  extended  it  to  a  word ;  but  they  were  not  so  well 
agreed,  whether  they  could  make  these  amendments,  as  well 
after  as  before  judgment;  they  thought  their  authority  was 
determined  by  the  judgment ;  therefore  by  stat  9  7/.  5.  c.  4. 
it  is  declared  that  the  judges  shall  have  the  same  power,  as  well 
after  as  before  judgment,  as  long  as  the  record  in  process  is 
befhro  them.    Gilb.  H.  C  B.  110. 

This  statute  is  confirmed  by  stat,  4  H.  6.  c.  3.  with  an 
exception,  that  it  shall  not  extend  to  process  on  outlawry,  or  to 
records  or  processes  in  Wales.  But  according  to  2  Sand.  40. 
this  last  exception,  and  the  like  exception  in  8  H.  6.  c.  IS* 
seem  to  be  annulled  by  the  statute  27  H.  S.  c.  2(1  by  which  it 
is  enacted,  that  the  laws  of  England  shall  be  used,  practised, 
and  executed  in  Wales. 

Though  the  foregoing  statutes  gave  the  judges  a  greater 
power  than  they  had  before,  yet  it  was  found  that,  they  were  too 
much  cramped,  having  authority  to  amend  nothing  but  process, 
which  they  did  not  construe  in  a  large  signification,  so  as  to 
comprehend  the  whole  proceedings  in  real  and  personal  actions, 
and  criminal  and  common  pleas,  but  confined  it  to  the  mesne  pro- 
cess and  jury  process  ;  S  Co,  157-  a-  And  therefore,  to  enlarge 
the  authority  of  the  courts,  the  stat.  8  IL  (>.  r.  12.  gives  power 
to  amend  what  they  shall  think  in  their  discretion  to  be  the 
misprision  of  their  clerks,  in  any  record,  process,  and  plea,  war- 
rant of  attorney,  writ,  or  panne!,  or  return.   Gilb.  H.  C*  B.  3 10. 

There  are  only  two  statutes  of  amendments,  viz.  14  Ed.  3. 
stat.  1.  c.  6.  and  8  //.  6-  c.  12.  &  15  ;  the  rest  are  reckoned  to  be 
statutes  of  jeofails,  and  not  of  amendments;  per  Powell,  J. 
1  SalL  51.  pi.  14.  Mick.  3  A.  B.  R.  in  the  case  of  The  Queen 
v.  Tuichin. — And  ibid,  he  held  that  the  8  //,  6.  was  only  to 
enlarge  the  subject  matter  of  14  Ed.  3.  and  that  14  Ed.  3. 
extends  only  to  process  out  of  the  roll,  viz.  writs  that  issue  out 
of  the  record,  and  not  to  proceedings  in  the  roll  itself:  but  that 
the  14  Ed.  3.  extends  not  to  the  king,  because  of  these  words 
(challenge  of  the  party),  and  that  the  stat,  8  H.  fi.  has  always 
been  construed  in  limitation  of  the  act  of  Ed.  3  ;  and  the  excep- 
tion in  the  statute  of  //.  6.  was  only  ex  abundant  i  cant  eta  ;  and 


all  judges  and  sages  of  the  law  in  all  ages  have  taken  it  not  to 
extend  to  the  crown ;  and  the  cases  on  the  other  side  are  not 
to  be  relied  upon. 

By  stat,  8  //.  (>.  c.  15.  "  The  king's  justices,  before  whom 
any  misprision  shall  be  found,  be  it  in  any  records  and  processes 
depending  before  them,  as  well  by  way  of  error  as  otherwise, 
or  in  the  returns  of  the  same,  by  sheriffs,  coroners,  bailiffs  of 
franchises,  or  any  other,  by  misprision  of  the  clerks,  of  any  of 
the  said  courts,  or  of  the  sheriffs*  coroners,  their  clerks,  or  other 
officers,  clerks,  or  other  ministers  whatsoever,  in  writing  one 
letter  or  one  syllable  too  much  or  too  little,  shall  have  power 
to  amend  the  same." 

As  these  statutes  only  extended  to  what  the  justices  should 
interpret  the  misprision  of  their  clerks,  and  other  officers,  it  was 
found  by  experience,  that  many  just  causes  were  overthrown 
for  want  of  form,  and  other  failings,  not  aided  by  this  statute, 
though  they  were  good  in  substance,  and  therefore  the  statutes 
of  jeofail  were  made.    Gilb.  If.  C.  B.  11  J. 

By  stat.  32  H.  8.  c.  30.  it  is  enacted,  "  That  if  the  jury  have 
once  passed  upon  the  issue,  though  afterwards  there  be  found 
a  jeo  fade  in  the  proceedings,  yet  judgment  shall  be  given 
according  to  the  verdict."  The  stat.  18  Eliz.  c.  14.  ordains, 
"  That  after  verdict  given  in  any  court  of  record,  there  shall 
be  no  stay  of  judgment,  or  reversal,  for  want  of  form  in  a  writ, 
count,  plaint,  &c,  or  for  want  of  any  writ  original  or  judicial ; 
or  by  reason  of  insufficient  returns  of  sheriffs,  &c."  13y  stat. 
21  Jac.  h  c.  13.  **  If  a  verdict  shall  be  given  in  any  court  of 
record,  the  judgment  shall  not  be  stayed  or  reversed  for  variance 
in  form  between  the  original  wrii  or  bill  and  the  declaration, 
&c,  or  for  want  of  averment  of  the  party's  being  living,  so  as 
the  person  is  proved  to  be  in  life ;  or  for  that  the  venire  facias 
h  in  part  misa  warded  ;  for  misnomer  of  jurors,  if  proved  to  be 
the  persons  returned;  want  of  returns  of  writs,  so  as  a  pan  ml 
of  jurors  be  returned  and  annexed  to  the  writs;  or  for  that  the 
return-officer's  name  is  not  set  to  the  return,  if  proof  can  be 
made  that  the  writ  was  returned  by  such  officer,  &c," 

The  stat.  16  and  17  Car.  2.  c.  8.  (called  by  Twisden,  J.  an 
omnipotent  act,  1  Vent.  100;  and  made  perpetual  by  stat.  22 
and  23  Car.  2.  c.  4.)  enacts,  **  That  judgment  shall  not  be  stayed 
or  reversed  after  verdict  in  the  courts  of  record  at  Westminster, 
&c.  for  default  in  form  ;  or  for  that  there  are  not  pledges  to 
prosecute  upon  the  return  of  the  original  writ,  or  because  the 
name  of  the  sheriff  is  not  returned  upon  it,  for  default  of 
alleging  and  bringing  into  court  of  any  bond,  bill,  or  deed,  or 
of  alleging  or  bringing  in  letters  testamentary,  or  of  adminis- 
tration ;  or  for  the  omission  of  vi  el  annis,  or  contra  pacem> 
mistaking  the  Christian  name  or  surname  of  cither  party,  or  the 
sum  of  money,  day,  month,  or  year,  &e,  in  any  declaration  or 
pleading,  being  rightly  named  in  any  record,  &c,  preceding  ;  nor 
for  want  of  the  averment  of  hoc  pa  rat  us  est  verified  re,  or  for  not 
alleging  prout  patet  per  recorditm,  for  want  of  profert  of  deeds 
(stat.  4  and  5  A.),  see  Willes's  Rep.  125.  n.  (tL)  for  that  there 
is  no  right  venire,  if  the  cause  was  tried  by  a  jury  of  the  proper 
country  or  place  ;  nor  shall  any  judgment  after  verdict,  by  con- 
f e  ss  i  o  n ,  cog  no  vit  act  ton  em,  &  c.  i  )e  re  versed  f o  r  w  a  n  t  of  m  iser  i- 
cordia  or  capiat ur,  or  by  reason  that  either  of  them  are  entered, 
the  one  for  the  other,  &c. ;  but  all  such  defects,  not  being  against 
the  right  of  the  matter  of  the  sttity  or  whereby  the  issue  or  trial 
are  altered,  shall  be  amended  by  the judges ;  though  not  in  suits 
of  appeal,  of  felony,  indictments,  and  informations,  on  penal 
statutes,  which  are  excepted  out  of  the  act. 

By  stat.  4  and  5  A.  c.  l(i.  all  the  statutes  of  jeofails  shall 
extend  to  judgments  entered  by  confession,  nil  dicit  or  non  sum 
injormatus  in  any  court  of  record,  and  no  such  judgment  shall 
be  reversed,  nor  any  judgment  or  writ  of  inquiry  of  damages 
thereon  shall  be  stayed  for  any  defect  which  would  have  been 
aided  by  those  statutes,  if  a  verdict  had  been  given,  so  as  there 
be  an  original  writ  filed,  &c» — By  stat.  9  A.  c.  20.  §  7.  this  act, 
and  all  other  statutes  of  jeofails  are  extended  to  writs  of  man- 
damus and  informations  in  the  nature  of  a  quo  warranto  ;  the 
statutes  of  amendment  and  jeofails  not  being  construed  to  extent  1 
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to  criminal  prot -codings,  or  on  penal  statutes  in  general.  Bull. 
N.  P.  325  :  2  Mod.  144,  But  a  mandamus  may  not  amended 
after  return.  4  Term  Rep.  689-  The  stat.  5  G.  ] .  c.  1 3.  ordains, 
that,  after  verdict  given,  judgment  shall  not  he  stayed  or 
lvwrsed  for  defect  in  form  or  substance  in  any  bill  or  writ,  or 
for  variance  therein  from  the  declaration,  or  any  other  proceed- 
ings.   25  G.  3.  c.  80.  £  17 :  Jfctp.  A'.  .8.  173.  (1.) 

By  a  recent  statute  (<)  G.  4.  c<  15.)  any  judge  sitting  at  nisi 
pitas,  and  any  court  of  oyer  and  terminer  and  general  gaol 
delivery  in  England,  Wales",  and  Ireland  (if  such  courts  or  judges 
shall  see  fit  so  to  do)  shall  and  may  cause  the  record  on  which 
any  trial  may  be  pending  before  any  such  judge  or  court  in 
any  civil  action,  or  in  any  indictment  or  information  for  any 
misdemeanor,  when  any  variance  shall  appear  between  any 
matter  in  writing  or  in  print  produced  in  evidence,  and  the 
recital  or  setting  forth  thereof  upon  the  record  whereon  the 
trial  is  pending,  to  he  forthwith  amended  in  such  particular  by 
some  officer  of  the  court  on  payment  of  such  costs  (if  any)  to 
the  other  party  as  such  judge  or  court  shall  think  reasonable, 
and  thereupon  the  trial  shall  proceed  as  if  no  such  variance  had 
appeared :  and  in  case  such  trial  shall  be  had  at  nisi  prius,  the 
order  for  the  amendment  shall  he  indorsed  on  the  postea  and 
returned  together  with  the  record  ;  and  thereupon  the  papers, 
rolls,  and  other  records  of  the  court  from  which  such  record 
issued  shall  be  amended. 

By  the  late  act  1  Jl\  4.  c.  70.  §  27-  the  court  of  Common 
Pleas  shall  have  the  like  power  and  authority  to  amend  the 
records  of  fines  and  recoveries  passed  in  any  of  the  Welsh  courts 
abolished  by  that  act,  as  if  the  same  had  been  levied,  suffered, 
or  had,  in  the  court  of  Common  Pleas. 

By  the  foregoing  statutes  (from  14  E.  3.  c.  (I  to  8  H.  6. 
c.  15.)  the  faults  and  mistakes  of  clerks  are  in  many  cases 
amendable:  the  misprision  of  a  clerk  in  matter  of  fact  is 
amendable  ;  though  not  in  matter  of  law.  Palm.  258.  If  there 
be  a  mistake  in  the  legal  form  of  the  writ,  it  is  not  amendable: 
there  is  a  diversity  between  the  negligence  and  ignorance  of  the 
clerk  that  makes 'out  writs;  for  his  negligence  (as  if  he  have 
the  copy  of  a  bond,  and  do  not  pursue  it)  this  shall  be  amended; 
but  his  ignorance  in  the  legal  course  of  original  writs  is  not 
amendable.  8  Rep.  159.  A  party's  name  was  mistaken  in  an 
original  writ ;  and  it  appearing  to  the  court  that  the  eursitor's 
instructions  were  right,  the  writ  was  amended  in  court ;  and 
tfiey  amended  all  the  proceedings  after.  2  Venl.  152:  Oo. 
(  \n\  74.  If  a  thing  which  the  plaintiff  ought  to  have  entered 
himself,  being  a  matter  of  substance,  be  totally  omitted,  this 
shall  not  he  amended  ;  but  otherwise  it  is,  if  omitted  only  in 
part  and  misentered.  Danv.  Ab,  34(j.  By  the  common  law 
a  writ  of  error,  returned  and  filed,  could  not  be  amended; 
because  it  would  alter  the  record:  but  now  by  stat.  5  G.  1.  the 
writs  of  error,  wherein  there  shall  be  any  variance  from  the 
original  record,  or  other  defect,  may  be  amended,  by  the  court 
w  here  returnable.    See  tit*  Error. 

In  an  assumpsit,  the  defendant  pleads  Xot  Guilt  u,  thereupon 
isssue  is  joined,  and  found  for  the  plaintiff,  he  shall  have  judg- 
ment, though  it  is  an  improper  issue  in  this  action  ;  for  as  there 
is  a  deceit  alleged,  Not  Guilty  is  an  answer  thereto,  and  it  is 
but  an  issue  mis joined,  which  is  aided  by  stat  Cro.  Eliz*  407. 
If  in  debt  upon  a  single  bill,  the  defendant  pleads  payment, 
Without  an  acquittance,  and  issue  is  joined  and  found  for  the 
plaintiff,  though  the  payment  without  acquittance  is  no  plea  to  a 
single  bill,  he  shall  have  judgment,  because  the  issue  was  joined 
upon  an  affirmative  and  a  negative  and  a  verdict  for  the  plaintiff, 
Mich.  37  and  38  Eliz. :  5  Rep.  43.  An  ill  plea  and  issue  may 
he  aided  by  the  statute  of  jeofails,  after  a  verdict :  and  if  an 
issue  joined  be  uncertain  and  confused,  a  verdict  will  help  it. 
Cm  Car.  31 6:  Hob.  113.  The  statutes  likewise  help  when 
there  is  no  original  ;  and  where  there  is  no  bill  upon  the  file,  it 
is  aided  after  verdict  by  statute,  but  when  there  is  an  original, 
which  is  ill,  that  is  not  aided.  Cro.  Jac.  I  85. 480  :  Cro.  Car.  282. 
The  statute  of  jeofails,  1 6  and  1?  Car.  2.  helps  a  mistrial  in  a 
proper  county,  but  not  where  the  county  is  mistaken.  1  Mod.  24. 


When  the  award  of  a  writ  of  inquiry  on  the  roll  is  good  the 
writ  shall  be  amended  by  the  roll.  Carih  10.  The  court  cannot 
amend  to  make  a  new  writ  ;  or  to  alter  a  good  writ,  and  adapt 
it  to  another  purpose,  &c.  only  when  the  writ  is  bad  and  vicious 
on  the  face  of  it.    Mod.  Cas.  9.63.  31(i. 

With  respect  to  declarations,  a  declaration  grounded  on  an 
original  writ  may  not  be  amended,  if  the  writ  be  erroneous: 
though  if  it  be  on  a  bill  of  Middlesex  or  a  latitat,  it  is  amendable. 
1  Ltil  Ah.  6j.  But  see  tit.  Original  for  the  new  act  abolishing 
proceedings  by  original  and  hill  of  Middlesex. 

A  plaintiff  may  amend  his  declaration  in  matter  of  form  after 
a  general  issue  pleaded,  before  entry  thereof,  without  payment 
of  costs;  if  he  amend  in  substance,  he  is  to  pay  costs,  or  give 
imparlance ;  and  if  he  amend  after  a  special  plea,  though  lie 
would  give  imparlance,  he  must  pay  costs.  1  LUl  58; 
1  IVils.  78  :  Imp.  K.  B.  181.  A  declaration  in  ejectment  laid 
the  demise  before  the  time;  this  was  not  amendable,  for  it 
would  alter  the  issue,  and  make  a  new  title  in  the  plaintiff. 
]  Sulk.  48.  The  plaintiff  declared  on  the  statute  of  Wmton 
for  a  robbery  done  to  himself,  when  it  should  have  been  of  his 
servants;  he  had  leave  to  amctid.  3  Lev.  347-  If  a  defendant 
pleads  a  plea  to  the  right,  or  in  abatement,  the  plaintiff  may 
amend  his  declaration  ;  but  not  where  he  demurs,  for  his  fault 
may  be  the  cause  of  the  demurrer.  1  Salk.  50.  A  demurrer 
may  be  amended  after  the  parties  have  joined  in  demurrer  if 
it  be  only  in  paper.  Slt/le,  48.  Where  a  plea  shall  be  amended, 
when  in  paper,  or  on  record,  &c.  see  the  statute  4  Geo.  2, 
c.  26. 

As  to  the  amendments  of  records,  $c.  an  issue  entered  upon 
record,  with  leave  of  the  court,  may  be  amended  ;  but  not  in  a 
material  thing,  or  in  that  which  will  deface  the  record.  1  LilL 
Abr.  61.  A  record  may  be  amended  by  the  court  in  a  small 
matter,  after  issue  joined,  so  as  the  plea  be  not  altered.  Danv. 
Abr.  338,  See  the  stat.  8  //.  6.  cc.  12.  15.  ante.  If  on  a 
writ  of  error  a  record  is  amended  in  another  court  in  affirmance 
of  the  judgment,  it  must  he  amended  in  the  court  where  judg- 
ment was  given.  Hardr.  505,  Where  the  record  of  nisi  prius 
does  not  agree  with  the  original  record,  it  may  be  amended 
after  verdict,  provided  it  do  not  change  the  issue  :  but  a  record 
shall  not  be  amended  to  attaint  the  jury,  or  prejudice  the 
authority  of  the  judge.  A  general  or  special  verdict  may  be 
amended  by  the  notes  of  the  clerk  of  assize  in  civil  causes ;  but 
not  in  criminal  actions.  I  Salic.  4?.  The  issue  roll  shall  be 
amended  by  the  imparlance  roll  which  is  precedent ;  but  a  roll 
may  not  be  amended  after  verdict,  when  there  is  nothing  to 
amend  it  by  ;  though  surplusage  may  be  rejected,  and  so  make 
it  good.  Cro.  Car.  Q2:  1  Sid*  135. 

In  an  action  on  the  statute  of  usury,  a  verdict  was  given  for 
the  plaintiff,  and  taken  on  one  of  the  counts,  in  the  declaration. 
— The  other  counts  being  found  for  defendant. —  Motion  in 
arrest  of  judgment. — The  principal  cause  was,  the  christian 
mmu'  of  one  of  the  persons  mentioned  in  that  count  (rightly 
named  in  that  count  before)  was  mistaken  in  the  issue  roll, 
which  had  heen  carried  in,  whereby  the  count  was  rendered  ab- 
surd, and  bad.  The  court  gave  leave  to  file  a  right  bill 
(the  proceedings  being  by  bill),  and  afterwards  amended  the 
isAtte  roll,  by  the  hill. — The  nisi  prius  roll  w  as  right.  —Gardner, 
(jui  lam,  v.  Brown,  B.  R.  Trin*  T*  15  G.  3.  This  was  done 
as  an  amendment  at  common  la?v. 

A  mistake  of  the  clerk  in  entering  a  judgment  ;  as  where 
it  was  that  the  defendant  recovered,  instead  of  the  plaintiff,  &c» 
was  ordered  to  be  amended.  Cro.  Jac.  631  :  Hull.  41.  A 
judgment  may  he  amended  by  the  paper  book  signed  by  the 
master.  1  Salt*  50.  At  common  law,  the  judges  may  amend 
their  judgments  of  the  same  term  ;  and  by  statute  of  another 
term/ 8  Rep*  156:  14  E.  3.  If  judgments  are  not  well  en- 
tered, on  payment  of  costs  they  will  be  ordered  to  be  so  :  when 
judgments  are  entered  'tis  said  the  defects  therein  being  the 
act  of  the  court,  and  not  the  misprision  of  the  clerk,  are  not 
amendable.  Golsb.  104.  Mistakes  in  returns  of  writs,  lines  and 
recoveries,  made  by  mutual  assent  of  parties,  may  be  amended. 
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5  Rep.  J-5.  Judgment  shall  not  be  staid  after  verdict,  fur  that 
an  original  wants  form,  or  Varies  from  the  record  in  point  of 
form,  which  are  amendable.  5  Rep.  45.  After  verdict  given  in 
any  court  of  record  where  shall  be  no  stay  of  judgment  for 
want  of  form  in  any  writ,  or  insuilieient  returns  of  sheriffs, 
variance  in  form  between  the  original  writ  and  declaration,  ike. 
stat.  32  H.  $:  18  25/iz.:  vide  5  G.  I.e.  IB.  The  posiea  may  be 
amended  by  the  judge's  notes.  1  Wils.  S3:  2  Stra.  1197.  S.C. 
As  to  amendments  in  informations  by  the  attorney  general, 
see  1-  Term  Rep.  457,  8- 

Amendments  are  usually  made  in  affirmance  of  judgments  ; 
and  seldom  or  never  to  destroy  them :  and  where  amendments 
were  at  common  law,  the  party  was  to  pay  a  fine  for  leave  to 
amend.    3  6'alL  29- 

All  amendments  are  within  the  discretion  of  the  court,  and 
are  allowed  in  furtherance  of  justice  under  the  particular  cir- 
cumstances of  each  case,  7  Term  Rep.  6'99*  Amendments  are 
commonly  made  by  summons  and  order  at  the  judges'  chambers, 
or  they  may  now  be  made  by  the  judges  in  their  circuity  Under 
the  1  G.  4.  c.  55.  §  5.,  previous  to  which  statute  it  seems  that 
when  the  amendment  proposed  was  material,  it  could  not  be 
made  by  a  judge  at  nisi  pruts.    See  Tidd,  chap.  2<).  (<Hh  cd.) 

A  bill  of  Middlesex,  filed  of  record  as  of  24  G.  3,  when  it 
ought  to  have  been  of  the  25th,  may  be  amended  agreeable  to 
the  truth.  Green  v.  Remet,  ]  Term  Rep.  7SL2.  There  is  a 
distinction  between  amending  those  mistakes  which  are  occa- 
sioned by  the  act  of  the  party,  and  those  which  are  occasioned 
by  the  act  of  the  clerk.  As  in  the  case  of  execution,  if  the 
clerk  enter  judgment  de  bonh  propriis,  instead  of  de  bonis  tes- 
iatoris,  and  error  is  brought,  the  court  of  K.  B.  will  order  the 
entry  to  be  amended,  even  if  the  record  is  sent  back  from  the 
Exchequer  chamber.    Ibid.  Per  Buller,  J. 

After  argument  on  demurrer,  and  before  the  court  has  given 
judgment,  leave  is  sometimes  given  to  amend.    Stra.  954 : 

Pleas  and  replications  may  also  be  amended  in  the  same 
manner.  Lord !  Rat/m.  1441. 

After  verdict  found  on  some  issues,  and  demurrer  argued  as 
to  others,  application  made  to  withdraw  the  demurrer,  and 
plead,  court  refused.  1  i?wrr.  316. 

The  court  will  not  allow  plea  to  be  amended  after  demurrer 
when  the  plaintiff  has  lost  a  trial.    Rep.  in  Temp.  Hard.  17L  j 

Leave  given  to  amend  the  declaration  by  entitling  it  of  the 
day  on  which  ii  was  actually  delivered,  instead  of  the  term 
generally,  in  order  to  accord  with  an  averment  therein,  that 
other  defendants  named  in  the  writ  were  then  outlawed. 
Confanche  v.  La  Reuz,  I  East,  133. 

If  the  award  of  the  writ  of  enquiry  on  the  roll  be  right,  the 
teste  of  the  writ,  if  wrong,  shall  be  amended  by  it.  Johnson 
v.  Tonlmin,  4  East,  1 73.  See  as  to  amendment,  Tidd's  Prac. 
GgG.  (9th  ed.) 

A  M  K K  (  I A  M 1 N  T ,  a mereia matin m  ( from  the  F r.  merci ) , 
signifies  the  pecuniary  punishment  of  an  offender  against  the 
king  or  other  lord  in  his  court,  that  is  found  to  he  in  miseri- 
cord ia,  i.e.  to  have  offended,  and  to  stand  at  the  mercy  of  the 
king  or  lord.  The  author  of  Terms  de  Ley  saith,  that  amercia- 
ment is  properly  a  penalty  assessed  by  the  peers  or  equals  of 
the  party  amerced,  for  the  offence  done  ;  for  which  he  putteth 
himself  at  the  mercy  of  the  lord.  Terms  de  Ley,  4-01  And  by 
the  statute  of  Magna  Charta,  c.  14.  a  freeman  is  not  to  be 
amerced  for  a  small  fault,  but  proportionable  to  the  offence, 
and  that  by  his  peers.  {)  H.  3.  c.  4.  amerciaments  arc  a  more 
merciful  penalty  than  a  fine  ;  for  which  if  they  are  too  grievous, 
a  release  may  be  sued  by  an  ancient  writ  founded  on  Magna 
Charta ,  called  moderala  misericordia.  See  New  Nat.  Brev. 
3  67:  F.  N.  B.  76.  The  difference  between  amerciaments 
and  fine  is  this;  fines  are  said  to  be  punishments  certain,  and 
grow  expressly  from  some  statute:  but  amerciaments  are  such 
as  arc  arbitrarily  imposed.  Kitch.  7S.  Also  fines  are  imposed 
and  assessed  by  the  court:  amerciaments  by  the  country;  and 
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no  court  can  impose  a  fine,  but  a  court  of  record  :  other  courts 
can  only  amerce.  8  Rep*  SQ.  41. 

A  court-lect  can  amerce  for  public  nuisances  only.  1  Sound. 
135.  For  a  fine  and  all  amerciaments  in  a  court-leet,  a  distress 
is  incident  of  common  right;  but  for  amerciament  in  a  court 
baron,  distress  may  not  be  taken  but  by  prescription.  ]  1  Hep. 
45.  When  an  amerciament  is  agreed  on,  the  lord  may  have  an 
action  of  debt,  or  distrain  for  it,  and  impound  the  distress,  or 
sell  it  at  his  pleasure  ;  but  he  cannot  imprison  for  it.  8  Rv}>. 
41.  45.  Vide  the  case  of  the  Duke  of  Bedford  v.  Alcock,  B.R. 
1  Wih  248.    See  tit.  LeeL 

There  is  also  amercement  in  pleas  in  the  courts  of  record, 
when  a  defendant  delays  to  tender  the  thing  demanded  by  the 
king's  writs,  on  the  first  day.  Co.  Lit.  lift.  And  in  all  per- 
sonal actions  without  force,  as  in  debt,  detinue,  &c  if  the 
plaintiff  be  nonsuited,  barred,  or  his  writ  abate  for  matter  of 
form,  he  shall  be  amerced,  but  if  on  judicial  process,  founded 
on  a  judgment  and  record,  the  plain  tiff  be  nonsuited,  barred,  &c, 
he  shall  not  be  amerced.  1  Nek.  Abr.  206\  And  an  infant,  if 
nonsuited,  is  not  to  be  amerced :  Jen/c  Cent.  258.  The  capias 
pro t  fine  is  taken  away  by  5  IV.  £f  M.  c.  12. 

The  amerciament  of  the  sheriff,  or  other  officer  of  the  king, 
for  misconduct,  is  called  amerciament  royal.  Terms  de  Ley, 
Amerciaments  are  likewise  in  several  other  cases.  See  tit. 
Fines  fur  ( ) /fences. 

A  M  E 1 1 1 C *  A .    See  Im  port  a  t  ion  :  PI  a  nla  fiofts. 

AM  ESSE.    See  A  mi  el  us. 

AMI.    Vide  Amip 

A  MKT  A.    See  Almuthim. 

AMICTUS.  The  uppermost  of  the  six  garments  worn  by 
priests,  tied  round  the  neck,  and  covering  the  breast  and  heart 
—  Amictus,  alba,  cingulum,  stola,  manipulus  ei  planeta. — These 
were  the  six  garments  of  priests. 

A  MIC  US  CUR  WE.  If  a  judge  is  doubtful  or  mistaken  in 
matter  of  law,  a  st and er- by  may  inform  the  eouit,  as  amicus 
cur'av.  2  Co.  Inst.  178.  In  some  cases,  a  thing  is  to  be  made 
appear  by  suggestion  on  the  roll  by  motion  ;  sometimes  by 
pleading;  and  sometimes  as  amicus  curice.  2  Keb.  548.  Any 
one  as  amicus  curice  may  move  to  quash  a  vicious  indictment ; 
for  if  there  were  a  trial  and  verdict,  judgment  must  be  arrested. 
Com -her  by  \3.  A  counsel  urged,  that  he  might,  as  amicus 
curice,  inform  the  court  of  an  error  in  proceedings,  to  prevent 
giving  false  judgment  ;  hut  was  denied,  unless  the  party  was 
present  2  Shorv.  Rep.  897- 

AMITTERE  LEGEM  TERRjE,  or  LIBERAM  LEGEM. 
To  lose  and  be  deprived  of  the  liberty  of  swearing  in  any 
court:  as  to  become  infamous,  renders  a  person  incapable  of 
being  an  evidence.  Vide  Ganvil,  lib.  2.  And  see  the  statute 
5  Eliz.  c.  9-  against  perjury.  So  a  man  that  is  outlawed,  Sec. 
is  said  to  lose  his  law,  i.  e.  put  out  of  the  protection  of  the  law, 
at  least  so  far  as  relates  to  the  suing  in  any  of  his  majesty's 
courts  of  justice,  though  he  may  be  sued. 

AMMOBRAGIUM.  A  service  suggested  by  Spelman  to 
be  the  same  as  Chevage  ;  which  see. 

AMNESTY,  amncstia,  ob!hio.~\  An  act  of  pardon  or  obli- 
vion, such  as  was  granted  at  the  restoration  by  king  Charles  II. 

AMNTTLM  INSULA.  Isles  upon  the  West  coast  of 
Britain.  Blount* 

AMORTIZATION,  amortization  Fr.  omortissemerd.~\  An 
alienation  of  lands  or  tenements  in  mortmain,  viz.,  to  any  cor- 
poration or  fraternity,  and  their  successors,  &c.  And  the 
right  of  amortization  is  a  privilege  or  licence  of  taking  in 
mortmain-  In  the  statute  de  libertatibus  perquirendis,  anno 
27  Ed.  I.  st.  2.  the  word  amortiscment  is  used, 

AMORTISE,  Frf  amort  ir.~\    To  alien  lands  in  mortmain. 

A  MOVE  AS  manus.    See  Oust  re  le  Main. 

AMPLIATION,  ampliation  An  enlargement  ;  in  law  a 
referring  of  judgment,  till  the  cause  is  farther  examined. 

AMY,  amicus.]  In  law  proehein  amy  is  the  next  friend  to 
be  trusted  for  an  infant.  And  infants  are  to  sue  hy  proehein 
u 
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amy  (i.  c.  next  friend)  or  guardian,  and  defend  by  guardian. 
Alien  ntn if  is  a  foreigner  here  subject  to  some  prince  in  friend- 
ship with  us. 

AN,  JOUR  and  WASTE.    See  Year,  Day  and  Waste. 

ANCESTOR,  antecessor^  or  predecessor!}  One  that  has  gone 
before  in  a  family:  but  the  law  makes  a  difference  between 
What  we  commonly  call  an  ancestor  and  a  predecessor ; 
the  one  being  applied  to  a  natural  person  ami  his  ancestors, 
anil  the  other  to  a  body  politic  and  their  predecessors.  Co. 
tit  78.  h. 

ANCESTREL.    What  relates  to  or  hath  been  done  by 
one's  ancestors  ;  a  s  h  am  age  a  n  rest  >  el,  &  c  ♦ 

ANCHOR.     Is  a  measure  of  brandy,  &e.  containing  ten 
gallons.    Lex.  Me  real. 

ANCHORAGE,  aneora^iton^  A  duty  taken  of  ships  for 
the  use  of  the  haven  where  they  cast  anchor.  M-  S.  Arth. 
Trevor,  Ann.  The  ground  in  ports  and  havens  belonging  to 
the  king,  no  person  can  let  any  anchor  fall  thereon,  without 
paving  therefore  to  the  king's  officers, 

ANCIENTS.  Gentlemen  of  the  inns  of  court.  In  Gray's 
Inn  the  society  consists  of  benchers,  ancients,  banish  p»,  and 
students  under  the  har  ;  and  here  the  ancients  are  of  the  oldest 
banisters.  In  the  Middle  Temple  such  as  have  gone  through, 
or  are  past  their  readings,  are  termed  ancients:  the  inns  of 
Chancery  consist  of  ancients  and  students  or  clerks  ;  and  from 
the  ancients  one  is  vearlv  chosen  the  principal  or  treasurer, 

ANCIENT  DEMESNE,  or  domain;  vetus  pairimoinum 
dominiJ]  fs  a  tenure  whereby  all  the  manors  belonging  to  the 
crown  in  the  days  of  St.  Edward  and  William,  called  the  Con- 
queror, were  held.  The  number  and  names  of  all  manors, 
after  a  survey  made  of  them,  were  written  in  the  book 
of  Domesday  ;  and  those  which  by  that  book  appear  to  have  at 
that  time  belonged  to  the  crown  and  are  contained  under  the 
title  terra  regis,  are  called  ancient  demesne.  Kitch.  98.  ri  be 
lands  which  were  in  the  possession  of  Edward  the  Confessor, 
and  were  given  away  by  him,  are  not  at  this  day  ancient 
demesne,  nor  any  others,  except  those  writ  down  in  the  book  of 
Domesday;  and  therexore,  whether  such  lands  are  ancient 
demesne  or  not,  is  to  be  tried  only  by  that  book.  1  Salt*  57  * 
4  Inst.  26*9  :  Hob.  188  r  1  Brownl  43  :  F.  Ar.  B.  If)  D. 

But  if  the  question  is,  whether  lands  be  parcel  of  a  manor 
which  is  ancient  demesne,  this  shall  be  tried  by  a  jury.  For 
1  parcel  or  not  parcel'  is  matter  of  fact.  9  Rep.  case  of  the 
Abbot  of  Strata  Marcella,  Salk,  56.  774  :  and  see  2  Burr.  1046. 

The  qualities  and  privileges  of  ancient  demesne  are  very 
different  from,  and  some  of  them  are  hardly  reconcileable  with, 
the  notion  of  its  being  a  species  of  copyhold.  Scriven  (on 
Copvholds,  656)  states  that  there  are  three  sorts  of  tenants  in 
ancient  demesne ;  one,  those  who  hold  their  lands  freely  by  the 
grunt  of  the  king  J  a  second  who  hold  of  a  manor  which  is 
ancient  demesne,  but  not  at  the  will  of  the  lord,  and  whose 
estates  pass  by  surrender  or  deed  and  admittance,  and  who  are 
o'  nominated  customary  freeholders  ;  and  a  third,  who  hold  of  a 
manor  which  is  ancient  demesne  by  copy  of  court  roll  at  the 
will  of  the  lord,  and  arc  denominated  copyholders  of  base 
tenure  ;  which  latter  cannot  maintain  a  writ  of  right  close,  or 
monstravetunt,  but  are  to  sue  by  plaint  in  the  lord  s  court.  ^ 

In  the  cases  generally  this  fact  is  overlooked,  though  it  is 
n tv  important,  as  making  even  the  highest  privileges  and  the 
freest  qualities  not  unreasonable  with  reference  to  some  tenants 
in  ancient  demesne,  to  whom  probably  they  ought  to  be 
confined. 

Whatever  be  the  kind  of  ancient  demesne  which  a  manor 
is  pleaded  to  be,  the  truth  of  such  plea  is  always  tried  by 
Domesday  Book,  which  has  therefore  been  called  Liber  Jtfdi- 
catorius.  '  This  book  contains  a  survey  of  all  manors  throughout 
England,  except  those  in  the  four  northern  counties  and  in 
part  of  Lancashire,  It  has  been  lately  reprinted  with  great 
fidelity  and  correctness  by  order  of  government,  as  well  as  a 
valuable  supplement,  called  the  Boldon  Book,  which  contains  a 


similar  survey  of  the  palatinate  of  Durham,  made  by  order  of 
Bishop  Pudsey,  nephew  to  King  Stephen,  in  the  year  1183. 

Fitzherhert  tells  us,  that  tenants  in  ancient  demesne  had 
their  tenures  from  ploughing  the  king's  lands,  and  other  works 
towards  the  maintenance  of  the  kings  freehold,  on  which 
account  they  had  liberties  granted  them.  F.N.  B.  14.  ^28, 
And  there  were  two  sorts  of  these  tenures  and  tenants;  one 
that  held  their  lands  freely  by  charter;  the  other  by 
copy  of  court  roll,  according  to  the  custom  of  the  manor. 
Brit.  c.  66.  The  tenants  holding  by  charter  cannot  be  im- 
pleaded out  of  their  manor ;  for  if  they  are,  they  may  abate 
the  writ  bv  pleading  their  tenure:  they  are  free  from  toil,  for 
all  things  boiitrht  and  sold  concerning  their  substance  and  hus- 
bandry. And  they  may  not  be  impanelled  upon  an  inquest. 
F  K  B.  14.  If  tenants  in  ancient  demesne  are  returned  on 
juries,  they  may  have  a  writ  de  non  pouendis  in  assists,  $C< 
and  attachment  against  the  sheriff.  1  Rep.  105.  And  if  they 
are  disturbed  by  taking  duties  of  toll,  or  by  being  distrained  to 
do  unaccustomed  services,  &c.  they  may  have  writs  of  mon- 
sfraverunt,  to  be  discharged.  See  F.  N.  B.  14:  New  Nat. 
Br.  35  :  4  Inst*  269.  These  tenants  are  free  as  to  their 
persons;  and  their  privileges  are  supposed  to  commence  by  act 
of  parliament ;  for  they  cannot  be  created  by  grant  at  this  day. 
1  Salk.  57. 

Lands  in  ancient  demesne  are  extendible  upon  a  statute  mer- 
chant, staple,  or  elegit.  4  Inst.  270.  No  lands  ought  to  he  ac- 
counted ancient  demesne  but  such  as  are  held  in  socage ;  and 
whether  it  be  ancient  demesne  or  not,  shall  be  tried  by  the 
book  of  Domesday.  A  lessee  for  years  cannot  plead  in  ancient 
demesne :  nor  can  a  lord  in  action  against  him  plead  ancient 
demesne,  for  the  land  is  frank-free  in  his  hands.  Dane. 
Abr.  060. 

In  real  actions,  ejectment,  replevin,  &c.  ancient  demesne  is 
a  good  plea;  but  not  in  actions  merely  personal.  Dane.  658. 
If  in  ancient  demesne  a  writ  of  right  close  be  brought,  and  pro- 
seeuted  in  nature  of  a  formedon  ;  a  line  levied  there  by  the 
custom,  is  a  bar  :  and  if  this  judgment  be  reversed  in  C.  B. 
that  court  shall  only  adjudge  that  the  plaintiff  be  restored  to 
his  action  in  the  court  of  ancient  demesne;  unless  there  is  some 
other  cause,  which  takes  away  its  jurisdiction.  Jenk.  Cent.  87  ' 
Dyer,  373.  See  the  statutes  9  H.  4.  c.  and  S  II.  6.  c,  26.  to 
prevent  depriving  lords  in  ancient  demesne  of  their  jurisdiction 
by  collusion. 

A  fine  in  the  king's  courts  will  change  ancient  demesne  to 
frank-fee  at  common  law  ;  so  if  the  lord  enfeoffs  another  of 
the  tenancy  ;  or  if  the  land  comes  to  the  king,  &c,  4/Inst>  i7<). 
See  Fine.  But  if  the  lord  be  net  a  party,  he  may  have  a  writ 
of  disceit,  and  avoid  the  fine  or  recovery  ;  for  lands  in  ancient 
demesne  were  not  originally  within  the  jurisdiction  of  the 
courts  of  Westminster ;  but  the  tenants  thereof  en  joy  this 
amongst  other  privileges,  not  to  be  called  from  the  business  of 
the  plough  by  any  foreign  litigation.  1  Moll*  Abr.  .127-  If  the 
lord  be  party,  then  the  lands  become  frank-fee,  and  are  within 
the  jurisdiction  of  the  courts  of  Westminster  ;  for  the  privilege 
of  ancient  demesne  being  established  for  the  benefit  of  lord  and 
tenant,  they  may  destroy  it  at  pleasure.  2  Roll.  Abr.  .124: 
I  1  Salk.  57. 

With  respect  to  pleading,  it  is  to  he  observed,  that  in  all 
actions  wherein,  if  the  demandant  recover,  the  lands  would  be 
f rank-fee,  ancient  demesne  is  a  good  plea.     I  Rolf.  Abr.  t-hlU. 

Therefore  in  all  actions  real,  or  where  the  reahy  may  come 
in  rp les lion,  ancient  demesne  is  a  good  plea  ;  as  assise,  writ  of 
ward  of  land,  writ  of  account  against  a  bailiff  of  a  manor,  writ 
of  account  against  a  guardian,  &c.  See  i  Inst,  4270  :  1  Roll* 
Abr.  322,  323. 

In  replevin  ancient  demesne  is  a  good  plea,  because  by 
intendment  the  freehold  will  come  in  question.  Godb.  61: 
1  BuH  108. 

In  an  ejeefkmeju  nue  ancient  demesne  is  a  good  plea  ;  for  by 
common  intendment  the  right  and  title  of  the  lands  will  come 
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in  question  ;  anil  if  in  this  action  it  should  not  he  a  good  plea, 
the  ancient  privileges  of  those  tenants  would  be  lost,  inasmuch 
us  most  titles  at  this  dav  are  tried  hv  ejectment*   Hob.  47  : 

I  Bulst.  108  :  Hell.  177:  Cm  Flh.  826. 

Rut  in  all  actions  merely  personal,  as  debt  upon  a  lease, 
/r:\\j):i.sx  fjitare  clan sum  j regit,  §c.  ancient  demesne  is  no  plea* 

II  >l>.  4?  :  &  Oo.  105.  For  farther  matter  see  Kyd*s  Com. 
Dig.  tit.  Ancient  Demesne, 

ANCIENTY,  Fr.  Ancienle,  Lat.  Antiquitas.~\  Eldership  or 
seniority.    This  word  is  used  in  the  stat.  of  Ireland,  14  H.  3. 

ANDENA.  A  swath  in  mowing:  it  likewise  signifies  as 
much  ground  as  a  man  can  stride  over  at  once. 

ANbERIDA.     Newendcn,  in  Kent. 

ANDREAlJOTlS.    St.  Andrew's,  in  Scotland. 

A  N  EL  AC  I  US.    A  short  knife  or  dagger.   Mat.  Paris ,277. 

ANFELDTYHDE,  or,  according  to  Somner,  AnfeallihU^ 
a  simple  accusation ;  for  the  Saxons  had  two  sorts  of  accusa- 
tions, viz,  simplex  and  triplex:  that  was  called  single,  when 
the  oath  of  the  criminal  and  two  more  were  sufficient  to  dis- 
charge him  ;  hut  his  own  oath,  and  the  oaths  of  five  more  were 
required  to  free  him  a  iriplici  accusations  Blount.  See  Leg. 
A  dt  1st uni,c.  19*  u p u d  B t  orn pt on . 

ANGARIA,  Fr.  Angaire;  interpreted  Personal  Service.] 
A  troublesome  vexatious  duty  or  service  which  tenants  were 
obliged  to  pay  their  lords  ;  : i : . : I  they  performed  it  in  their  own 
persons.  Impressing  of  ships.  Blount  See  also  Spelman  and 
Cow  el ;  the  former  of  whom  gives  some  fanciful  derivations 
under  this  word,  and  v.  Per  angaria.  It  seems  that  it  may  be 
easily  and  rationally  derived  from  Angor,  Lat. 

ANGELICA  VEST  IS.  A  monkish  garment  which  laymen 
put  on  a  little  before  their  deaths,  that  they  might  have  the  i 
benefit  of  the  prayers  of  the  monks.  It  was  from  them  called 
augelicus, because  they  were  called  angeli,  who  by  their  prayers 
animce  saluti  succurrebant.  And  the  word  snccurrendnm,  in 
our  old  hooks,  is  understood  of  one  who  had  put  on  the  habit, 
and  was  near  death.     Monasfieon,  I  fom.  p. 

ANGEL.    An  ancient  English  coin  value  10s. 

AN  GILD,  Angitdum.~\  The  bare  single  valuation  or  com- 
pensation of  a  criminal ;  from  the  Sax.  An,  one,  and  gild,  pay- 
ment, mulct,  or  fine  Twigild  was  the  double  mulct  or  6h6  ; 
and  trigild  the  treble,  according  to  the  rated  ability  of  the 
person.    Laws  of  Ina,  c.  20  :  Spehn. 

ANGIDLLARIANUM  MONASTERIUM.  The  city  of 
Elv. 

ANGLING.  See  Fish. 

ANHLOTK.  A  single  tribute  or  tax.  The  wo:ds  anhlote 
and  an  scot  are  mentioned  in  the  laws  of  William  the  Con- 
queror ;  and  their  sense  is,  that  every  one  should  pay  accord- 
ing to  the  custom  of  the  country  his  part  and  share,  as  scot  and 
lot,  &c.    Les;.  W\  1.  e:  64 

ANIENS,  Fr.]    Void,  baJig  of  no  force.    F.  N.  B.  214. 

ANIENT,  Anient?,  Fr.]    Made  void. 

ANIMALS,  of  a  base  nature,  such  as  dogs,  &c.  (see  that 
tit*)  or  Jerce  natures  ^  as  deer,  hares,  &c.  fish  (except  in  a  tank) 
are  not  the  subject  of  larceny.    3  Nist.  S0{),  310. 

By  9  G'  1-  c.  31,  §  15.  the  crimen  innominabile  committed 
either  with  mankind  or  with  any  animal  is  punishable  with 
death. 

ANN  or  ANNAT,  is  half  a  year's  stipend,  over  and  above 
what  is  owing  for  the  incumbency,  due  to  a  minister's  relict, 
child,  or  nearest  of  kin  after  his  decease.    Scotch  Diet, 

ANNA  LES.  Yearlings,  or  young  cattle  from  one  to  two 
years  old. 

ANN  ATS,  Annates^  This  word  has  the  same  meaning 
with  first  fruits,  stat.  25  II.  8.  c.  20.  The  reason  of  the  name 
is,  because  the  rate  of  the  first  fruits  paid  for  spiritual  livings 
is  after  the  value  of  one  year's  profit. 

ANNEALING  OF  TILE,  stat.  17  Ed.  4.  e.  4.  From  the 
Saxon  Oncelan,  Accendcre,  signilies  the  burning  or  hardening 
of  tile. 

ANNEXATION,  is  employed  to  exprc?s  the  act  of  uniting 


lauds  to  the  crown  and  declaring  them  unalienable.  It  is  eiSi- 
ployed  also  to  express  the  appropriating  of  church  lands  to  the 
crown,  and  the  unions  of  lauds,  lying  at  a  distance  from  the 
kirk  to  which  they  belong,  to  a  kirk  to  which  thdy  are  more 
contiguous.    Scotch  Diet. 

ANNIENTED,  from  the  Fr.  Aneantir.~]  Abrogated,  frus- 
trated, or  brought  to  nothing.    Lit.  sect.  741. 

ANNIVERSARY  DAYS,  Dies  Anniversary^  Solemn 
days  appointed  to  be  celebrated  yearly  in  commemoration  of 
the  death  or  martyrdom  of  saints  ;  or  the  days  whereon,  at 
the  return  of  every  year,  men  were  wont  to  pray  for  the  souls 
of  their  deceased  friends,  according  to  the  custom  of  the 
Roman  Catholics,  mentioned  in  the  statute  of  1  Erf.  6.  c.  14-. 
This  was  in  use  among  our  ancient  Saxons,  as  may  be  seen  in 
Lib.  Barnes,  sect.  134.  The  anniversary,  or  yearly  return  of 
the  day  of  the  death  of  any  person,  which  the  religious  regis- 
tered in  their  ohitnal  or  marlyrology,  and  annually  observed 
in  gratitude  to  their  founders  and  benefactors,  was  by  our  fore- 
fathers called  a  year-day  and  a  mind-day,  i.  e.  a  memorial  dav. 

ANNI  NU BILES.  *  See  tit.  Age. 

ANNO  DOMINI,  The  computation  of  time  from  the  in- 
carnation of  our  Saviour;  which  is  generally  inserted  in  the 
dates  of  all  public  writings,  with  an  addition  of  the  year  of  the 
king's  reign,  &e.  The  Romans  began  their  wra  of  time  from 
the  building  of  Rome  ;  the  Grecians  computed  by  Olympiads, 
and  the  Christians  reckon  from  the  birth  of  Jesus  Christ. 
Legal  instruments  may  hear  date  either  in  the  year  of  our 
Lord,  or  in  the  vear  of  the  reigning  sovereign. 

ANNOISANCE,  ANNOYANCE,  or  Noisancc,  Xuisance, 
thus  termed  in  stat.  22  H.  8.  c,  5.  Vide  titles  Nuisance  and 
Highways. 

ANNUA  PENSIONE.  An  ancient  writ  for  providing  the 
king's  chaplain  unpreferred  with  a  pension.  It  was  brought 
where  the  king  had  due  to  him  an  annual  pension  from  an 
abbot  or  prior,  for  any  of  his  chaplains  whom  he  should  no- 
minate (being  unprovided  of  livings),  to  demand  the  same 
of  such  abbot  or  prior.  Terms  de  Lei/,  43 :  Bar.  Orisr. 
l6"5.  S07. 

ANNUALE,  ANNUALIA.  A  yearly  stipend,  anciently 
assigned  to  a  priest  for  celebrating  an  anniversary ,  or  for  saying 
continued  masses  one  year,  for  the  soul  of  a  deceased  person, 

ANNUITY,  Anna  us  redd ]it us, ]  A  yearly  payment  of  a 
certain  sum  of  money,  granted  to  another  for  life,  for  years,  or 
in  fee,  to  be  received  of  the  grantor  or  his  heirs,  so  that  no 
freehold  be  charged  therewith  ;  whereof  a  man  shall  never 
have  assise  or  other  action,  but  a  writ  of  annuity.  Terms  dc 
Ley,  44:  Beg.  Grig.  L58  :  Co.  Lit.  144.  b. 

To  make  a  good  grant  of  an  annuity,  no  particular  technical 
mode  of  expression  is  necessary.  For  if  a  man  grants  an  an- 
nuity to  another,  to  be  received  out  of  his  cojfers,  or  to  be 
received  out  of  a  bag  of  money,  or  to  be  received  of  a  stranger, 
yet  this  is  sufficient  to  charge  his  person,  and  the  subsequent 
words  shall  be  rejected.    1  Boll.  Ahr.  22?. 

If  a  man  grant  a  rent  out  of  land,  in  which  he  has  nothing, 
proviso  that  he  be  not  charged  for  this  in  a  writ  of  annuity,  it 
shall  be  a  good  annuity  ;  for  the  proviso,  being  repugnant,  is 
void.    Co.  Lit.  I  lG.  a :  2  Bulst,  I  Ifj :  see  6  Co.  58.  b. 

If  a  man  grant  a  rent  charge  out  of  his  land,  the  grantee  has 
an  election  to  take  it  as  a  rent ;  or  as  an  annuity.  Lit.  serf. 
2\[):  2  Bnlsf.  148:  2  Comm.  40. 

The  treatise  called  Doctor  and  Student,  dial.  I.  cap,  8« 
shows  several  differences  between  a  rent  and  an  annuity,  viz. 
that  every  rent  is  issuing  out  of  land  ;  but  an  annuity  chargeth 
the  person  only,  as  the  grantor  and  his  heirs,  who  have  assets 
by  descent. 

If  no  lands  are  bound  for  the  payment  of  an  annuity,  a  dis- 
tress may  not  he  taken  for  it.    Dyer,  05. 

Hut  if  an  annuity  issue  out  of  land  (which  of  late  it  often 
doth),  the  grantee  may  bring  a  writ  of  annuity,  and  make  it 
personal,  or  an  assise,  or  distrain,  &c.  so  as  to  make  it  real. 
Co.  Lit  1  14.  And  if  the  grantee  take  a  distress,  vet  he  mav 
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afterwards  have  a  writ  of  annuity,  and  discharge  the  land,  il 
he  do  not  avow  the  talcing,  which  is  in  nature  of  an  action. 
1  Inst,  145.  But  if  the  grantee  of  a  rent  bring  an  assise  for 
it,  he  shall  never  after  have  writ  of  annuity  ;  he  having  elected 
tins  to  be  a  rent ;  so  if  the  grantee  of  an  annuity  avow  the 
taking  of  a  distress  in  a  court  of  record.  Danv.  Abr.  486. 
And  if  the  grantee  purchase  part  of  the  land  out  of  which  an 
annuity  is  issuing,  he  shall  never  after  have  a  writ  of  annuity. 
Co.  Lit,  148. 

Where  a  rent  charge,  issuing  out  of  lands,  granted  by  tenant 
for  life,  &e.  determines  by  the  act  of  God;  as  an  interest  was 
vested  in  the  grantee,  it  is  in  his  election  to  make  it  a  rent- 
charge,  and  so  charge  the  lands  therewith,  or  a  personal  thing 
to  charge  the  person  of  the  grantor  in  annuity.  2  Rep,  3(j. 
A.  seised  of  lands  in  fee,  he  and  B.  grant  an  annuity  or  rent- 
charge  to  another ;  this,  prima  facie,  is  the  grant  of  A.  and 
confirmation  of  R.  But  the  grantee  may  have  a  writ  of 
annuity  against  both.  If  two  men  grant  an  annuity  of  20/. per 
ann,,  although  the  persons  be  several,  if  the  deed  of  grant  be 
not  for  them  severally,  yet  the  grantee  shall  have  but  one 
annuity  against  them.    Co.  Lit*  144. 

When  a  man  recovers  in  a  writ  of  annuity  he  shall  not 
have  a  new  writ  of  annuity  for  the  arrears  due  after  the  reco- 
very but  a  scire  facias  upon  the  judgment,  the  judgment 
being  always  executory.  lJ  Rep.  37.  No  writ  of  annuity 
lieth  for  arrearages  only  when  an  annuity  is  determined,  but 
for  the  annuity  and  arrearages.  Co.  Lit.  285.  Though,  if 
a  rent-charge  be  granted  out  of  a  lease  for  years,  it  hath  been 
adjudged  that  the  grantee  may  bring  annuity  when  the  lease 
is  ended.  Moor,  cap.  450.  Where  an  annuity  is  granted  to 
one  for  life,  during  the  term  he  shall  have  a  writ  of  annuity; 
and  when  that  is  determined,  then  his  executors  may  have 
action  of  debt:  for  the  realty  is  resolved  into  the  personalty. 
4  Rep,  49:  New  Nal,  Br.  287-  An  action  of  debt  doth  not 
lie  for  the  arrears  of  the  annuity,  if  the  grantee  have  a  freehold 
in  it,  as  long  as  the  freehold  estate  endures,  for  it  is  a  real 
interest.  Urhb  v.  Jig«s,  4  Maule  $  S.  I 13  :  Kelly  v.  Clubbe, 
3  tiro,  $  Bing.  130.  " 

If  the  annuitant  of  an  annuity  payable  half-yearly,  since  the 
last  term  of  payment,  die  before  the  half  year  is  completed, 
nothing  is  due*  for  the  time  he  lives.  3  Atk.  260.  So  if  a 
grant  be  made  to  A.  for  life,  to  be  paid  at  the  feast  of  Easter, 
or  within  twenty  days  after,  and  he  die  after  Easter  within 
twenty  days,  it  has  been  said  his  executor  shall  not  have  it,  for 
the  last  day  was  the  time  of  payment.    DaL  U 

L'pon  a  rent  created  by  way  of  reservation,  no  writ  of  an- 
nuity lies.  Dattv.  483.  *  Writ  of  anmvty  may  not  be  had 
against  the  grantor  s  heir,  unless  the  grant  be  for  him  and  his 
heirs  ;  and  there  must  be  assets  to  bind  the  heir,  by  grant  of 
annuity  by  his  ancestor,  when  he  is  named.  Co.  Lit.  144: 
J  Roll  Ah.  22(>.  But  it  is  otherwise  in  case  of  the  grant  of  a 
rent  out  of  land,  or  a  grant  of  a  rent  whereof  the  grantor  is 
seised,  for  this  charges  the  land,  but  an  annuity  charges  the 
person  only.    Br.  Charge,  ph  54. 

An  annuity  granted  by  a  bishop,  with  confirmation  of  dean 
and  chapter,  shall  bind  the  successor  of  the  bishop.  New 
Nut.  Br.  340.  If  the  king  grant  an  annuity,  it  must  be  ex- 
pressed by  whose  hands  the  grantee  shall  receive  it,  as  the 
king's  bailiff,  &c,  or  the  grant  will  be  void  ;  for  the  king  may 
not  be  sued,  and  no  person  is  bound  to  pay  it,  if  not  expressed 
in  the  patent.  New  Nat.  Jh\  341.  If,  where  an  annuity  is 
granted  pro  dechnis,  the  grantor  is  disturbed  of  his  tithes,  the 
annuity  ceaseth  ;  and  so  it  is  where  any  annuity  is  granted  to 
a  person  pro  consilio,  and  the  grantee  refuseth  to  give  counsel ; 
for  where  the  cause  and  consideration  of  the  grant  amount 
to  a  condition,  and  the  one  ceases,  the  other  shall  determine. 
Co.  Lit.  204. 

There  are  now  very  few,  if  any,  grants  at  annuities,  with- 
out a  covenant  for  payment,  expressed  or  implied  ;  and  there- 
fore, where  a  distress  cannot  be  made,  or  is  not  approved  of, 
the  grantee  may  bring  an  action  of  covenant,  and  recover  the 


arrears  in  damages,  with  costs  of  suit.  And  that  action  is  now 
usually  brought,  real  actions  and  writs  of  annuity  being  much 
out  of  use. 

Annuities  for  Life.  To  guard  against  the  fraudulent 
and  oppressive  practices  of  usurious  money-lenders,  exercised 
on  voting  heirs  and  other  necessitous  persons  entitled  to  pro- 
perty in  expectancv,  the  legislature  found  it  necessary  to  inter- 
pose by  the  act  17  G.  3.  c.  26.  repealed  by  53  G.  3.  c.  141. 
containing  more  specific  regulations  for  the  same  purposes. 

By  this  latter  act  a  memorial  of  every  deed,  bond,  instru- 
ment, or  other  assurance,  whereby  any  annuity  or  rent-charge 
shall  be  granted  jar  one  or  more  life  or  lives,  or  J  or  term  oj 
years,  or  greater  estate  determinable  on  lives,  shall,  within 
thirty  davs  of  the  execution  [exclusive  of  the  day  of  execution; 
5  Term  Rep.  283.]  be  enrolled  in  Chancery  ;  such  memorial 
to  contain  the  date  of  the  deed,  the  names  of  all  the  parties, 
and  of  all  the  witnesses;  and  to  set  forth  the  annual  sum 
to  be  paid,  the  name  of  the  person  for  whose  life  the  annuity 
is  granted,  the  consideration,  &c.,  in  the  form  set  forth  in  a 
table  in  the  act ;  otherwise  every  such  deed  and  assurance  shall 
be  void.    §  2,  3. 

In  every  annuity-deed,  &c,  where  the  person  to  whom  the 
annuity  shall  be  granted  or  made  payable,  shall  not  be  entitled 
thereto  beneficially,  the  name  of  the  party  who  is  actually  to 
take  the  annuity  beneficially  shall  be  described,  in  the  same 
manner  as  is  required  in  the  enrollment.    §  4. 

Copies  of  the  deeds  or  instruments  for  securing  such  annui- 
ties shall  be  given  to  the  parties  applying  for  the  same  ;  and  on 
refusal  may  be  obtained  by  an  order  of  a  judge  of  King's  Bench 
or  Common  Pleas.    §  5. 

t{  any  part  of  the  consideration  shall  be  returned  to  the 
party  advancing  the  same,  or  if  notes  given  as  part  of  the  con- 
sideration shall  not  be  duly  paid,  or  if  the  consideration  is 
expressed  to  be  paid  in  money,  if  any  part  shall  be  paid  in 
goods>  or  if  the  consideration,  or  any  part  of  it,  be  retained, 
under  pretence  of  answering  future  payments,  or  under  any 
other  pretence;  in  any  of  the  said  cases  the  annuitant  may 
apply  to  the  court  in  which  any  action  is  brought,  or  judgment 
entered,  by  motion,  to  stay  proceedings,  and  the  court  may 
order  the  assurance  to  be  cancelled,  and  any  judgment  obtained 
to  be  vacated,    §  6, 

A  book  of  enrollments  shall  be  kept  in  Chancery  by  a  clerk, 
whose  fee  for  entering  caeh  enrollment  is  20s.,  and  1a.  for  each 
certificate  and  search. 

All  contracts  for  the  purchase  of  any  annuity  or  rent-charge 
with  any  infant  under  21  years  of  age  shall  be  utterly  void; 
notwithstanding  any  attempt  to  confirm  the  same  on  the  in- 
fant's coming  of  age.  And  all  persons  soliciting  infants  to 
"rant  annuities,  or  advancing  monev  to  them  on  condition  of 
their  granting  annuities  when  of  age,  or  engaging  them  by 
oath  or  promise  not  to  plead  infancy,  shall  be  judged  guilty  of 
a  misdemeanor.  And  solicitors  or  brokers  demanding  gra- 
tuities for  proc  uring  money  (beyond  ten  shillings  per  cent.)  shall 
also  be  judged  guilty  of  misdemeanors ;  and  all  persons  so  guilty 
shall  be  liable  to  tine,  imprisonment,  and  corporal  punish- 
ment.   §  8,  [). 

This  act  does  not  extend  to  Scotland  or  Ireland,  nor  to  any 
annuity  given  by  will  or  marriage  settlement,  or  for  the  ad- 
vancement of  a  child  ;  nor  to  any  annuity  secured  on  lands  of 
equal  annual  value,  over  and  above  any  other  annuity  secured 
thereon  (2  Barn.  §  AdoL  315.),  whereof  the  grantor  is  seised  in 
fee- simple  or  fee-tail  in  possession,  or  which  he  is  by  law 
enabled  to  charge,  or  secured  by  actual  transfer  in  the  funds, 
the  dividends  being  of  equal  value  with  the  annuity ;  nor  to 
any  voluntary  annuity  without  pecuniary  consideration,  nor  to 
annuities  granted  bv  corporations,  or  under  act  of  parliament. 
5  10. 

The  following  determinations  have  been  made  in  the  courts 
on  the  act  1?  G,  3.  c. 

A  deed,  not  registered  according  to  the  directions  of  the 
above  act,  is  absolutely  void,  and  not  merely  voidable,  2  Term 
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Rep.  603.  See  also  4  Term  Rep.  46.3-  4<)4.  500.  694.  790. 
824 :  and  §  2  of  53  G.  3,  c.  141.    But  see  6  if,  <$*  C.  652. 

Xofes  given  as  part  of  the  consideration  (which  if  actually 
given  bond  Jidc  are  to  to  be  understood  as  money)  must  be  cir- 
cumstantially set  out  in  the  memorial,  that  the  court  may  see 
whether  a  full  consideration  was  given  or  not*  3  Term  Hep. 
218:  2  Mud.  402  :  2  East,  t.i?.  The  redemption  of  a  former 
annuity,  at  a  higher  price  than  it  was  purchased  at,  is  a  good 
consideration.    5  Term  Rep*  283. 

If  the  security  be  set  aside  for  want  of  complying  with  the 
formalities  of  the  act,  the  consideration,  if  fair  and  legal,  may 
be  recovered  back  by  the  grantee  in  an  action  of  assumpsit, 
against  the  person  actually  receiving  such  consideration-money, 
but  not  against  a  surety,    1  Term  Rep-  2  Term  Rep. 

366 :  6  East,  241.  But  where  the  grantee  of  the  annuity 
receives  it  regularly  till  his  death,  his  executor  cannot  recover 
back  the  consideration-money,  on  the  ground  that  no  memorial 
was  enrolled.  Davis  v.  Bryan,  6  Barn.  <S>  C.  651.  The  4th 
sect.  17  G.  3.  c.  26.  which  exactly  corresponds  with  the  6tli 
sect,  (supra)  of  the  53  0*  3.  c\  141.  is  held  not  imperative  on 
the  court,  the  words  being,  "it  may  be  lawful  for  the  court  to 
order  the  deeds  to  be  cancelled  and  the  court  has  a  discre- 
tionary power  to  examine  whether  unfair  advantage  has  been 
taken  of  the  grantor  or  not.  Sec  1  Barn.  S?  A.  6l :  4  Barn*  A. 
SSI :  6  Taunt. 8:  7  Taunt. 596:  Bac.  Ab.  Annuity.  D.  3.  (7th  ed.) 

Where  the  grantee  of  an  annuity,  set  aside  for  a  defective 
registry,  brings  an  action  for  money  had  and  received,  to  re- 
cover back  the  consideration- money  paid  for  it,  the  grantor 
may,  under  a  plea  of  set-off^  set  off  the  payments  made  in 
respect  of  such  annuity,  though  for  more  than  six  years,  un- 
less the  plaintiff  reply  the  statute  of  limitations.  II ids  v. 
Hicks,  3  East,  1 6. 

Where  a  rule  nisi  is  obtained  in  B.  R.  for  setting  aside  an 
annuity,  the  several  objections  thereto  intended  to  be  insisted 
on  by  counsel  at  the  time  of  making  such  rule  absolute  must 
he  stated  in  the  said  rule  nisi.    Reg.  Gen.  T.  42  G.  3. 

For  farther  matter  relative  to  annuities  in  general,  as  well 
as  those  for  life,  see  Com.  I)i<£.  tit.  Annuity :  Bac.  Ab.  Annuity* 
(D.)  (Ed.  by  Gwillim  and  Dodd.)  See  stat.  33  G.  3.  c.  14. 
as  to  the  Royal  Exchange  Assurance  Annuity  Company ; 
#9  G.  3.  c.  83.  as  to  Globe  Insurance  Company. 

ANNUITIES  PUBLIC.    See  tit.  National  Debt. 

ANNUITIES  OF  TEINDS  (or  Tithes),  are  ten  shillings 
out  of  the  boll  of  teind  wheat,  eight  shillings  out  of  the  boll  of 
beer,  six  shillings  out  of  the  boll  of  rye,  oats,  and  pease, 
allowed  to  the  king  yearly  out  of  the  tenuis  not  paid  to  bishops, 
or  set  apart  for  other  pious  uses.    Scotch  Did. 

ANNUS  DELIBERANDI,  is  the  year  allowed  by  the 
law  of  Scotland  to  the  heir  to  deliberate  whether  lie  will  enter 
and  represent  his  ancestor.  The  entry  of  an  heir  has  very 
serious  effects,  and  therefore  he  should  have  time  to  consider  of 
the  consequences;  it  is  for  this  purpose  the  year  is  allowed  to 
him.  The  annus  deliberandi  commences  on  the  death  of  the 
ancestor,  unless  in  the  case  of  a  posthumous  heir^  when  the 
year  runs  from  his  birth.    Scotch  Did. 

ANSEL,  or  Ansul.    See  Aunsel  weight. 

ANSWER.    See  tit.  Chancery,  E< pi  if  if* 

A  NT  KJU  RAM  ENTUM,  and  Pnvjuramenlum.  By  our 
ancestors  called  juramenlum  calumnuB ;  in  which  both  the 
accuser  and  the  accused  were  to  make  this  oath  before  any  trial 
or  purgation,  viz.  the  accuser  was  to  swear  that  he  would  pro- 
secute the  criminal ;  and  the  accused  w  as  to  make  oath  on  the 
very  day  that  he  was  to  undergo  the  ordeal,  that  he  was  inno- 
cent of  the  crime  of  which  he  was  charged.  Leg*  Alkelslan, 
a  pud  Lombard,  23.  If  the  accuser  failed  to  take  this  oath, 
the  criminal  was  discharged ;  and  if  the  accused  did  not  take 
his,  he  was  intended  to  be  guilty,  and  not  admitted  to  purge 
himself.    Leg.  Hen.  1.  c.  66. 

A  NT  J  FAT  DEMESNE.    See  Ancient  Demesne. 

ANTISTITIUM.  A  word  used  for  monastery  in  our  old 
histories.  Blount. 


ANTITHETA  RI  US,  signifies  where  a  man  endeavours  to 
discharge  himself  of  the  fact  of  which  he  is  accused,  by  recri- 
minating and  charging  the  accuser  with  the  same  fact.  This 
word  is  mentioned  in  the  title  of  a  chapter  in  the  laws  of 
Canutus,  cap.  47. 

ANTIVESTjEUM.    The  Land's  End. 

ANTON  A ,    The  river  Avon,  in  Warwickshire. 

APATISATIO.  An  agreement  or  compact  made  with 
another.     Upton,  lib.  2.  c.  12. 

AFIACUM.     Pap  Castle,  in  Cumberland. 

A 1 1  ( )  III  A  R .  E  -  To  brin  g  t  o  p  o  v  1 1 1  y .  Wahing  h  a  m  in  R.2, 
In  another  sense,  to  shun  or  avoid. 

A  POST  A  RE.  To  violate:  a  post  arc  leges,  and  a  post  a  fa  re 
leges,  wilfully  to  break  or  transgress,  to  apostatise  from  the  laws. 
See  Leg*  Edw.  Confessoris,  c*  35. 

A  POST  ATA  CAPIENDO.  A  writ  that  formerly  lay 
against  one  who,  having  entered  and  professed  some  order  of 
religion,  broke  out  again,  and  wandered  up  and  down  the 
country,  contrary  to  the  rules  of  his  order ;  it  was  directed  to 
the  sheriff  for  the  apprehension  of  the  offender,  and  delivery  of 
him  again  to  his  abbot  or  prior.    Reg.  Grig.  ?L  2f>7- 

APOTH  EC  ARIES,  are  exempted  from  serving  offices. 
See  tit.  Constable,  Churchwarden.  Their  medicines  are  to 
be  searched  and  examined  by  the  physicians  chosen  by  the 
College  of  Physicians,  and  if  faulty,  shall  be  burnt,  &e. 
32  //.  S.  c.  40 :  *  1  M.  st.  2.  c.  9.  See  also  statutes  10  A.  c.  14  : 
10  G.  I.  c.  20.  And  apothecaries  to  the  army  are  to  make  up 
their  chests  of  medicines  at  Apothecaries'  Hall,  there  to  be 
openly  viewed,  &c.,  under  the  penalty  of  40/.    Sec  Physicians. 

By  stat.  55  G.  3.  c*  194,  the  practice  of  apothecaries 
throughout  England  and  Wales  is  regulated;  and  the  powers 
of  the  Apothecaries  Company  of  London  (incorporated  by 
Jac  1.),  are  extended  and  enlarged  for  the  control  of  the 
regular  practitioner,  and  for  the  preventing  the  intrusion  of 
ignorant  or  mischievous  pretenders,  by  a  system  of  examination 
and  certificate  by  the  company,  and  by  officers  appointed  by 
them  for  that  purpose ;  and  a  penalty  of  20/.  is  imposed  on 
persons  practising  without  having  obtained  such  certificate. 
But  this  act  does  not  affect  the  trade  of  chemists  or  druggists 
in  buying,  preparing,  compounding,  dispensing,  and  vending 
any  drugs,  medicines,  or  medicinal  compounds. 

Under  this  act  a  service  of  three  years  before  its  passing  as 
house- apothecary  to  a  public  infirmary  is  sufficient  to  qualify 
the  party  to  act  as  an  apothecary.  1  Moore,  102 :  S.C.  Tamil. 
401. 

But  to  come  within  the  exception  in  §  20.  of  the  act,  the 
party  claiming  it  must  show  that  he  was  practising  as  an 
apothecary  on  the  1st  of  August,  1SK).  5  B.  $  A.  <j 4<).  If 
an  apprentice  to  an  apothecary  live  in  a  house  of  his  master  % 
at  a  distance  from  his  master's  residence,  and  attend  patients 
there  for  his  master,  this  is  a  practising  as  an  apothecary  within 
the  55  G*  3.  c.  194.  §  20.  though  his  master  occasionally 
comes  to  the  place,  and  is  consulted  by  the  apprentice  as  to  the 
patient?.  Apothecariesy  Company  v.  Greenwood,  2  B.  <§•  AdoL 
70S. 

APPARATOR,  or  APPARITOR.  A  messenger  that 
serves  the  process  of  the  spiritual  court.  His  duty  is  to  cite 
the  offenders  to  appear  :  to  arrest  them  ;  and  to  execute  the 
sentence  or  decree  of  the  judges,  &c.    See  stat.  21  11.  8.  c.  5. 

If  a  monition  be  awarded  to  an  apparitor,  to  summon  a 
man,  and  he,  upon  the  return  of  the  monition,  avers  that  he 
had  summoned  him,  when  in  truth  he  had  not,  and  the  de- 
fendant be  thereupon  excommunicated  ;  an  action  on  the  case 
at  common  lawT  will  lie  against  the  apparitor  for  the  falsehood 
committed  by  him  in  his  office,  besides  the  punishment  inflicted 
on  him  hy  the  ecclesiastical  court  for  such  breach  of  trust. 
AtjL  Parerg.  70:  2  Bulst.  2(ik 

A  PPARATO  It  CO  M 1  TAT  US.  An  officer  formerly  called 
by  this  name;  for  which  the  sheriffs  of  Buckinghamshire  had 
a  considerable  yearly  allowance  ;  and  in  the  reign  of  queen 
Elizabeth  there  was  an  order  of  court  for  making  that  allow- 
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auee ;  but  the  custom  ,  and  reason  of  it  are  now  altered. 
Hides  Sit  n\  A  ceo.  104. 

APPARENT  HEIR,  In  common  language  is  applied  to 
the  eldest  son  as  the  person  to  whom  the  succession  will  pro- 
bably open.  But  legally  speaking  an  apparent  heir  is  the 
person  to  whom  the  succession  has  actually  opened,  and  who 
remains  apparent  heir  until  his  regular  entry  in  the  lands  by 
service  or  by  infeftment  on  a  precept  of  dare  constat-  Scotch 
Diet. 

A  PP  A  ELEMENT,  from  the  Fr.  Pareillement,  i.e.  in  like 
manner/]  A  resemblance  or  likelihood;  as  a ppa dement  of 
war.    Stat,  2  R.  rf.  1,  c.  6. 

A  PPA  RURA.  Furniture  and  implements*  Carrucarum 
upparura  is  plough  tackle,  or  all  the  implements  belonging  to  a 
plough,  Blount. 

APPEAL,  is  used  in  two  senses* 

1.  It  signiiies  the  removal  of  a  cause  from  an  inferior  court 
or  jndge  to  a  superior.  Prom  the  French  verb  neuter,  AP- 
RS li/kBj  of  the  same  signification.  As  relative  to  this  sense  see 
the  proper  titles  in  this  Dictionary, 

The  term  is  particularly  applied  to  the  act  of  bringing  a  de- 
cision of  the  courts  of  Scotland  or  Ireland  under  a  review  of 
the  House  of  Louis  of  the  United  Kingdom*  This  is  done  by 
presenting  a  petition  of  appeal,  which  states  the  ground  of 
action  and  the  judgment  complained  of,  and  prays  that  it  mav 
be  reversed  or  amended. 

It  may  he  well  also  in  this  place  to  observe  the  difference 
between  an  appeal  from  a  court  of  equity ,  and  a  writ  of  error 
from  a  court  of  law.  First,  the  former  may  be  brought  upon 
any  interlocutory  matter ;  the  latter  upon  nothing  but  only  a 
definitive  judgment.  Secondly,  that  on  writs  of  error  the 
House  of  Lords  pronounces  the  judgment;  on  appeals  it  gives 
direction  to  the  court  below  to  rectify  its  own  decree,  3  Comm. 
u5.    See  tit.  Writ  of  Error,  Audita  Querela,  $$c* 

%  When  spoken  of  as  a  criminal  prosecution,  it  denoted  an 
accusation  by  a  private  subject  against  another  for  some 
heinous  crime;  demanding  punishment  on  account  of  the  par- 
ticular injury  suffered,  rather  than  for  the  offence  against  the 
public.  And  in  this  sense  it  is  derived  from  the  French  verb 
active,  appellk i?,  to  call  upon,  summon,  or  challenge  one, 
4  Comm.  312.  Or  the  accusation  of  a  felon  at  common  law  by 
one  of  his  accomplices,  which  accomplice  was  then  called  an 
approver,  (See  tit.  Accessary.)  Co.  Lit.  287.  See  also 
Bract,  lib.  3  :  Brit.  c.  22.  25 :  Slaundf  lib.  2.  c.  6. 

Criminal  Appeals  were  either  capital  or  not  capital.  But 
of  the  latter  sort  appeals  de  pace,  de  plagis,  de  imprisonamento, 
and  of  mayhem,  have  long  become  obsolete,  being  turned  into 
actions  of  trespass  long  since.  Leach's  Hawk.  P.  C,  ii.  %85* 
Capital  appeals  were  either  of  Treason  or  Felony  ;  and  may 
be  subdivided  into — I  Appeals  of  Death,  or,  as  they  are  other- 
wise called,  Appeals  of  Murder.  2.  Appeals  of  Larceny  or 
Robbery.  3.  Appeals  of  Rape.  4.  Appeals  of  Arson ,  which 
last  have  long  been  obsolete.  1  Inst.  288,  a:  and  see  2  Hawk. 
R  €.  c.  23, 

This  private  process  for  the  punishment  of  public  crimes, 
probably  had  its  original  in  those  times  when  a  private  pecu- 
niary satisfaction,  or  weregild,  was  constantly  paid  to  the 
party  injured,  or  his  relations,  to  expiate  enormous  offences. 
As,  therefore,  during  the  continuance  of  this  custom,  a  process 
was  certainly  given,  for  recovering  the  wercgild  by  the  party 
to  whom  it  was  due;  it  seems  that  when  these  offences,  bv 
degrees,  grew  no  longer  redeemable,  the  private  process  was 
still  continued,  in  order  to  insure  the  infliction  of  punishment 
upon  the  offender,  though  the  party  injured  was  allowed  no 
pecuniary  compensation.    4  Connn.  313,  314. 

It  was  also  anciently  permitted  (as  above  hinted)  for  one 
subject  to  appeal  another  of  high  treason,  either  in  the  courts 
of  common  law  ( Brit.  c.  22.)  or  in  parliament ;  or  for  treasons 
committed  beyond  the  seas,  in  the  court  of  the  high  constable 
and  marshal.  The  cognizance  of  appeals  in  the  latter  still 
continues  in  force ;  and  so  late  as  10'31  there  was  a  trial  by 


battle  awarded  in  the  court  of  chivalry  on  sueh  appeal  of  trea- 
son Qvy  Donald  Lord  Rae  against  David  Ramsey.  Rushw. 
vol.  2.  part  2.  p.  ]  12.]  But  the  cognizance  of  appeals  for  trea- 
son in  the  common  law  courts  was  virtually  abolished  by  stat, 
5  F.  3.  c.  y-  and  25  E.  3.  [stat.  5.  c.  4.]  (I  Hate,  P.  C.  349. 
359.)  and  in  parliament  expressly  by  stat.  I  H.  4.  c.  14.  See 
4  Comm.  314. 

All  these  criminal  appeals  are  now  put  an  end  to  by  stat. 
5J)  G*  8.  c  The  proceedings  therefore  upon  them  are  become 
matters  of  mere  curiosity  ;  and  ran  scarcely  be  quoted  even  m 
analogous  to  any  other  criminal  proceedings.  See  Kendall*  s 
Argument  on  Trial  by  Battel,  and  for  abolishing  appeals,  for  an 
excellent  summary  of  the  more  antiquated  law  on  this  subject. 
This  statute  was  passed  in  consequence  of  the  case  of  Ashford 
v.  Thornton,  I  Bam.  cy  A.  40.5. 

APPEAL  TO  THE  SESSIONS,  from  the  convictions  or 
order  of  jostles  of  the  peace,  is  allowed  by  numerous  statutes 
where  th  defendant  is  dissatisfied  with  their  adjudication. 
See  tit.  Sessions, 

APPEAL,  High  Court  of  for  Prizes.  By  53  G*  3.  c-  151. 
forging  or  uttering  the  name  of  the  registrar  of  this  court,  or 
the  court  of  admiralty,  or  his  deputy,  or  any  document  made 
by  them,  is  felony.  This  act  is  not  repealed  by  the  general 
forgerv  act,  1  W,  4.  c  (ii).    See  tit.  Forge nj. 

APPEAL  TO  ROME.  At  the  reformation  in  the  reign  of 
//.  8.  the  kingdom  entirely  renounced  the  authority  of  the  see  of 
Rome:  and  therefore  by  the  several  statutes  24  H.  8.  c.  12. 
and  25  II.  8.  c.  19*  and  21.  to  appeal  to  Home  from  any  of  the 
kings  courts,  (which  though  illegal  before,  had  at  times  been 
connived  at ;)  to  sue  to  Rome  for  any  licence  or  dispensation ;  or 
to  obey  any  process  from  thence,  are  made  liable  to  the  pains  of 
prmnunire;  and  by  stat,  5  KHz  c,  I ,  to  defend  the  popes  juris- 
diction in  this  realm  is  a  praemunire  for  the  first  offence,  and 
high  treason  for  the  second-    See  tit.  Papists. 

Where  an  appeal  in  an  ccclesiaslical cause  is  made  before  the 
bishop,  or  his  commissary,  it  may  he  removed  to  the  archbi- 
shop;  and  if  before  an  archdeacon,  to  the  court  of  arches,  and 
from  the  arches  to  the  archbishop ;  and  when  the  cause  concerns 
the  king,  appeal  may  be  brought  in  fifteen  days  from  any  of 
the  said  courts  to  the  prelates  in  convocation.  Stat.  24  //.  8. 
c.  12.— And  the  stat.  25  IL  8.  c.  If),  gives  appeals  from  the 
archbishop's  courts  to  the  king  in  Chancery,  who  thereupon 
appoints  commissioners  finally  to  determine  the  cause;  and 
this  is  called  the  court  of  delegates :  there  is  also  a  court  of 
commissioners  of  review ;  which  commission  the  king  may 
grant  as  supreme  head,  to  review  the  definitive  sentence  given 
on  appeal  hi  the  court  of  delegates; 

APPEARANCE,  (before  the  late  act,  2  Wl  4.  c.  39-  see 
jmsl)  signified  the  defendant's  filing  common  or  special  bail, 
when  he  is  served  with  copy  of,  or  arrested  on  any  process  out 
of  the  courts  at  Westminster:  and  there  could  be  no  ap- 
pearance in  the  court  of  B.  R.  but  by  special  or  com- 
mon bail.  There  are  four  ways  for  defendants  to  ap* 
pear  to  actions;  in  person,  or  by  attorney,  by  persons  of 
full  age  ;  and  by  guardians,  or  next  friends,  by  infants. 
Show.  1  i\5. 

By  the  common  law,  the  plaintiff  or  defendant,  demandant 
or  tenant,  could  not  appear  by  attorney  without  the  kings 
special  warrant  by  writ  or  letters  patent,'  but  ought  to  follow 
his  suit  in  his  own  proper  person  ;  by  reason  whereof  there  were 
but  few  suits.  Co.  Lit.  128 :  2  InsL  249.  But  it  is  now  the 
common  course  for  the  plaintiff  or  defendant,  in  all  manner  of 
actions  where  there  may  be  an  attorney,  to  appear  by  attorney, 
and  put  in  Lis  warrant  without  any  writ  from  the  king  for  that 
purpose.  And  therefore,  generally,  in  all  actions  real,  personal, 
andmixt,  the  demandant  or  plaintiff*  tenant  or  defendant,  mav 
appear  by  attorney.    F.  N.  B.  26. 

But  in  every  case,  where  the  party  stands  in  contempt,  the 
court  will  not  admit  him  to  appear  by  attorney,  but  oblige  him 
to  appear  in  person,  As  if  he  comes  in  by  a  cepi  corpus  upon 
an  exigent.  F.  X.  B.  Or  if  he  be  outlawed.  2  Cro.  40"2,  6W. 


APPEARANCE. 


But  by  stat.  4-  and  5  U\  c}  M.  c.  18.  persons  outlawed  in  any 
case,  except  for  treason  or  felony,  may  appear  by  attorney  to 
reverse  the  same  without  bail ;  except  where  special  bail  shall 
be  ordered  by  the  court. 

In  all  cases,  where  process  issues  forth  to  take  the  party's 
body,  if  a  common  appearance  only,  and  not  special  bail,  is 
required,  there  every  such  party  may  appear  in  court  in  his 
proper  person,  and  tile  common  bail.  1  LHl.  Ab.  H5  :  /////. 
22  Car.  B.  R. 

In  a  capital  criminal  case  the  party  must  always  appear  in 
person,  and  cannot  plead  by  attorney  :  also  in  criminal  offences, 
where  an  act  of  parliament  requires  that  the  party  should  ap- 
pear in  person  ;  and  likewise  in  appeal,  or  on  attachment. 
S  Hawk.  P.  C.  c.22.  §  h 

On  an  indictment,  information,  or  action,  for  any  crime 
whatsoever  under  the  degree  of  capital,  the  defendant  may,  by 
the  favour  of  the  court,  appear  by  attorney  ;  and  this  he  may 
do  as  well  before  plea  pleaded,  as  in  the  proceeding  after, 
till  conviction.  J  La.l  ti)  :  Keihv.  16.3:  l)f/er}  340;  CYo, 
Jac.  462. 

If  husband  and  wife  are  sued,  the  husband  is  to  make  attor- 
ney for  her,    2  Saund.  213:  and  see  Barnes,  412, 

K  an  idiot  doth  sue  or  defend,  he  cannot  appear  by  guardian, 
prochein  ami,  or  attorney,  but  must  appear  in  proper  person ; 
but  otherwise  of  him  who  becomes  non  compos  mentis;  for  he 
shall  appear  bv  guardian  if  within  ago,  or  bv  attorney,  if  of 
full  age,     Co.'  Lit.  13:}.  b  :  2  Ins/.3[)0  :   I  Co'  124. 

A  corporation  aggregate  of  many  persons  cannot  appear  in 
person,  but  by  attorney,  and  such  appearance  is  good,  10  Rep. 
32.  in  the  case  of  Sutton's  Hospital* 

If  a  man  is  bound  to  appear  in  court  on  the  first  day  of  the 
term,  it  shall  be  intended  the  first  day  in  common  understand- 
ing, ttfe.  the  first  day  in  full  term,    1  hill.  S3:  2  Leon.  4, 

Attornies  subscribing  warrants  to  appear,  arc  liable  to  at- 
tachment, upon  non-appearance.  And  where  an  attorney  pro- 
mises to  appear  for  his  client,  the  court  will  compel  him  to  ap- 
pear and  put  in  common  bail,  in  such  time  as  is  usual  by  the 
course  of  the  court;  and  that  although  the  attorney  say  he  hath 
no  warrant  for  appearance :  nor  shall  repealing  a  warrant  of 
attorney  to  delay  proceedings,  excuse  the  attorney  for  his  not 
appearing,  who  may  be  compelled  by  the  court.  See  Impeys 
PracL  JC.  B.  18<).  cites  It.  M.  U;o4.  '  The  defendant's  attorney 
is  to  file  his  warrant  the  same  term  he  appears,  and  the  plaintiff 
the  term  he  declares,  under  penalties  by  stat.  4  and  5  A.  c.  1 6. 

An  attorney  is  not  compellable  to  appear  for  any  one,  unless 
he  take  his  fee,  or  back  the  warrant ;  after  which  the  court 
will  compel  him  to  appear.    I  8<j#s  87. 

If  an  attorney  appears,  and  judgment  is  entered  against  his 
client,  the  court  will  not  set  aside  the  judgment,  though  the 
attorney  had  no  wan-ant,  if  the  attorney  be  able  and  responsible; 
for  the  judgment  is  regular,  and  the  plaintiff  is  not  to  suffer 
when  in  no  default ;  but  if  the  attorney  be  not  responsible  or 
suspicious,  ttei  judgment  will  be  set  aside  ;  for  otherwise  the 
defendant  has  no  remedy,  and  any  one  may  be  undone  by  that 
means.    I  Salfc.  86. 

Attachment  denied  bv  the  court  against  an  attorney,  who 
appeared  for  the  plaintiff  without  a  warrant ;  but  said  an  action 
on  the  case  lies.    Comb.  2. 

It  should  also  be  remembered,  that  by  the  statute  45  G.  3. 
c.  }%4t.  §  3.  a  common  appearance  may  be  entered  by  the  plain- 
tiffs, in  actions  against  members  of  the  House  of  Commons,  if 
the  defendant  do  not  appear  at  the  return  of  the  summons,  or 
within  eight  days  after  such  return.  I'idd,  120,  21.  And  by 
the  annual  marine  and  mutiny  acts.  (7  and  8  G.  4,  c.  4.  §  130. 
c.  5.  §  71.)  a  common  appearance  may  be  entered  by  the  plain- 
tiff, in  actions  against  volunteer  soldiers,  or  marines.  Also,  by 
statutes  43  G.  S.  c.  46.  §  2  ;  and  7  and  8  Gr.  4.  c.  71.  §  2.  the 
plaintiff  is  authorized  to  enter  a  common  appearance,  or  file 
common  bail  for  the  defendant  after  money  has  been  deposited 
in  the  sheriff's  hands  (Tidd,  228),  or  paid  into  court  (Tidd, 
214),  on  those  statutes,  in  case  the  defendant  shall  not  duly 


put  in,  and  perfect  bail  in  action.  And  bv  the  statutes  51  B< 
c.  124.  §  2  ;  and  7  and  8  G  4,  c.  71.  §  5,  if  the  defendant,  on 
being  personally  served  with  the  summons  or  attachment  by 
original,  do  not  appear  at  the  return  of  such  writ,  or  of  the  dis- 
tringas, as  the  case  may  be,  or  within  eight  days  after  the  re- 
turn thereof,  the  plaintiff,  upon  affidavit  being' made  and  tiled 
in  the  proper  court,  of  the  personal  service  of  such  summons 
or  attachment,  or  of  the  due  execution  of  such  distringas,  &c, 
may  enter  a  common  appearance  for  the  defendant,  and  proceed 
thereon,  as  if  he  had  himself  entered  his  appearance.  Tidd, 
114.  243.  (9th  ed.)  A  defendant  who  has  been  served  with  pro- 
cess by  original,  shall  enter  an  appearance  within  four  days  of 
the  appearance  day,  if  the  action  is  brought  in  London  or  Mid- 
dlesex, or  within  eight  days  of  the  appearance  day  in  other 
cases ;  otherwise  the  plaintiff  may  enter  an  appearance  for 
him,  according  to  the  statute;  and  any  attorney  who  under- 
takes to  appear  shall  enter  an  appearance  accord  in  gfy.  Rttfe 
ofH.  T.  1830. 

An  appearance  entered  by  plaintiff  for  defendant  in  a  wrong 
name  may  be  amended  after  declaration,    3  JViU.  41). 

An  appearance  by  defendant  cures  all  errors  and  defects 
in  process.  Barnes,  163,  l6j :  3  IVils.  141:  Luln\  954 : 
Jenk.  Cent.  57- 

In  what  cases  common  appearance  will  be  ordered  see  Jmpei/s 
PracL  K.  B.  1§\§.  and  this  Diet.  tit.  Arrest,  §c. 

On  two  nihils  returned  upon  a  scire  Sf  alias  scire  facias,  they 
amount  to  a  scire  feci,  and  the  plaintiff  giving  rule,  the  defen- 
dant is  to  appear,  or  judgment  shall  be  had  against  him  by  de- 
fault, and  where  a  defendant  doth  not  plead  after  appearand v, 
judgment  may  be  had  against  him.    Sli/le>  208. 

A  wife  may  appear  without  her  husband.  1  Jl'ih\26l.  A 
man  may  appear  before  the  return  of  a  capias  ad  respondendum. 
Id.  3£).    For  the  appearance  is  to  the  suit. 

The  act  for  uniformity  of  process,  2  W.  4.  c.  39-  1ms  altered 
the  mode  of  appearing  in  actions. 

When  the  defendant  has  been  personally  served  with  the 
writ  of  summons,  he  should,  within  eight  days  inclusive  after 
such  service,  cause  an  appearance  to  be  entered  for  him,  in  the 
court  out  of  which  the  writ  issued;  or  in  default  of  his  so 
doing,  the  plaintiff  may,  by  the  terms  of  the  writ,  cause  an 
appearance  to  be  entered  for  him,  and  proceed  thereon  to  judg- 
ment and  execution.  For  this  purpose  an  affidavit  of  the 
service  of  the  writ  should,  it  seems,  be  made,  though  it  is  not 
expressly  required  by  the  statute.  <c  And  the  mode  of  appear- 
ance to  every  such  writ  shall  be  by  delivering  a  memorandum 
in  writing  according  to  the  form  contained  in  the  schedule  of 
the  act,  and  marked  No.  2 ;  such  memorandum  to  be  delivered 
to  such  officer  or  person,  as  the  court  out  of  which  the  process 
issued  shall  direct,  and  to  be  dated  on  the  day  of  delivery 
thereof/1  For  entering  an  appearance  a  fee  of  one  shilling  is 
allowed,  by  rule  of  court,  for  every  defendant,  unless  an  ap- 
pearance shall  be  entered  for  more  than  one  defendant,  by  the 
same  attorney  ;  and  in  that  case  a  fee  of  fourpence  for  cverv 
additional  defendant. 

For  the  time  and  mode  of  appearance  by  the  defendant,  or 
his  attorney,  before  the  stat.  2  W.  4.  c.  3.9.  on  a  special 
original  writ,  in  the  King's  Bench  or  Common  Pleas,  sec 
Tidd's  Prac.  9th  ed.  110.  238;  on  stat,  7  and  8  G,  4.  c.  71. 
ib.  1 13,  1 14  ;  in  actions  against  peers,  ib.  119;  members  of  the 
House  of  Commons,  ib  120  ;  or  on  common  process  against  the 
person,  by  stat,  12  G.  h  c  2{).  ib.  240  ;  and  by  the""  plain  till ; 
or  his  attorney,  on  same  stat.,  ib.  241 ,  242 ;  on  stat.  43  G.  3- 
c.  46.  §  2.  ih.  228.  243,  244 ;  on  stat,  45  G.  3.  c.  124,  ib.  120, 
121.243  ;  on  stat  51  G.  3,  c,  124.  ih.  113,  114.  243  ;  011  stat. 
7  and  8  G.  4.  c.  71.  §  2  ib.  228,  243,  244  ;  on  same  stat.  §  5. 
ih.  113,  114,  243:  and  on  the  annual  mutiny  and  marine 
acts,  ih.  243.  It  is  not  stated  in  the  stat.  2  IV.  4.  c.  3Q.  with 
what  officer  the  appearance  is  to  be  entered  ;  but  it  seems  to 
have  been  previously  entered  with  the  filacer,  in  actions  by  origi- 
nal wTrit,  in  the  King's  Bench  or  Common  Pleas  ;  Tidd's  Pract. 
Qih  cd,  110;  or  against  peers,  ib.  liy  ;  with  the  clerk  of  the 
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common  bails,  by  bill  against  members  of  the  House  of  Commons, 
if).  ;  or  on  common  process,  against  the  person,  in  the  King's 
Bench,  ih.  240  ;  and  in  the  Exchequer,  on  the  appearance  book, 
in  the  office  of  pleas,  ib.  lL20. 

As  to  appearance  bv  guardian  and  next  friend,  vide  In  funis, 

APPEARAND  HEIR,  is  any  person  who  has  a  right  to 
succeed  in  an  heretable  subject,  but  is  not  actually  entered : 
though  in  the  more  strict  acceptation  of  the  word,  it  is  under- 
stood only  of  descendants.    Scotch  Diet* 

APPELLANT.  The  party  by  whom  an  appeal  is  made 
The  other  party  is  termed  Respondent. 

APPES  DA  NT,  appendens.~\  Is  a  thing  of  inheritance,  be- 
longing to  another  inheritance  that  is  more  worthy*  As  an 
advowson,  common  court,  &c.  may  be  appendant  to  a  manor, 
common  of  fishing  appendant  to  a  freehold ;  land  appendant  to 
an  office ;  a  seat  in  a  church  to  a  house,  &c. ;  but  land  is  not 
appendant  to  land,  both  being  corporeal,  and  one  th in gcorjioreal 
may  not  be  appendant  to  another  that  is  corporeal ;  but  an  in- 
corporeal thing  may  he  appendant  to  it.  Co.  Lit.  121  :  4  Rep. 
86:  Danv.  Ab.  500.  A  forest  mny  be  appendant  to  an  honour  ; 
and  waifs  and  estrays  to  a  leet.  Co.  Lit.  3i>7*  And  incorpo- 
real things,  advowsons,  ways,  courts,  commons,  and  the  like, 
are  properly  parcel  of  and  appendant  or  corporeal  t lungs;  as 
houses,  land,  manors,  8ci\  Ptond-  1 70 :  4  Rep.  3S.  If  one 
disseise  me  of  common  appendant  belonging  to  my  manor,  and 
during  the  disseisin  I  sell  the  manor;  by  this  the  common  is 
extinct  forever,  t  Ed  3.  21  :  1 1  Rep.  47.  Common  of  estovers 
cannot  he  appendant  to  land ;  but  to  a  house  to  he  spent  there. 
Co.  Lit.  120,  By  the  grant  of  a  messuage,  the  orchard  and 
garden  will  pass  as  appendant. 

Appendants  are  ever  by  prescription,  and  this  makes  a  dis- 
tinction between  appendants  and  appurtenances,  for  appurte- 
nances may  be  created  in  some  cases  at  this  day  ;  as  if  a  man  at 
this  day  grant  to  a  man  and  his  heirs,  common  in  such  a  moor 
for  Ins  beasts,  levant  or  couching  upon  his  manor  ;  or  if  lie 
grant  to  another  common  of  estovers,  or  turbury  in  fee-simple, 
to  be  burnt  or  spent  within  his  manor ;  by  these  grants  these 
commons  are  appurtenant  to  the  manor,  and  shall  pass  by  the 
grant  thereof ;  in  the  civil  law  it  is  called  adjunclurn.  Co. 
Lif.l2\.b. 

A  way  may  be  quasi  appendant  to  a  house,  &c.,  and  as  such 
pass  bv  grant  thereof.    Cro.  Jac.  lflO. 

What  things  may  be  appendant.  Vide  Ploiv.  Coin.  1 03.  b. 
]  04r.  h.  170.    See  also  tit.  Appurtenances. 

APPENDITIA.  The  appendages  or  pertinences  of  an 
estate.  Hence  our  pentices  or  pent-houses,  arc  called  appen- 
ditia  damns,  $fc. 

A  P P  E  N  N  A  (  j  E ,  o r  a pen n age,  F r .]  Is  der i ved  f rom  a p pe n - 
dendo;  or  the  German  word  apanage,  signifying  a  portion.  It 
is  used  for  a  child's  part  or  portion  ;  and  is  properly  the  portion 
ot  the  king's  younger  children  in  France,    Spelm.  Gloss. 

APPENSCRA.  The  payment  of  money  at  the  scale  or  by 
weight.    Hist.  Elien.  edit.  Gale,  ).2.c.  19- 

APPLES,  A  duty  is  granted  cm  all  apples  imported  into 
Great  Britain.  By  what  measure  apples  are  to  be  sold,  see 
1  A.  st.  1.  c.  15. 

APPODIARE.  A  word  used  in  old  historians,  which  sig- 
nifies to  lean  on,  or  prop  up  any  thing,  ike.  Walsingham,  ann. 
1271  :  Mat.  Paris.  Citron.  Aula?  Regue,  ann.  1321. 

APPOI  NTMENTS,  under  Ponder.    See  tit.  Power. 

A  P  PON  ERE,    To  pledge  or  pawn.    Xcwbrigcnsis,  lib.  h 

c.  & 

APPORTIONMENT,  apportionumcntum.~\  Is  a  dividing 
of  a  rent,  he.  into  parts,  according  as  the  land  out  of  which  it 
issues  is  divided  among  two  or  more.  If  a  stranger  recovers 
part  of  the  laud,  a  lessee  shall  pay,  having  regard  to  that  re* 
covered  and  what  remains  in  his  hands.  Where  the  lessor 
recovers  part  of  the  land,  or  enters  for  a  forfeiture  into  part 
thereof,  the  rent  shall  be  apportioned.  Co.  Lit.  148.  If  a 
man  leases  three  acres,  rendering  rent,  and  afterwards  grants 


away  one  acre,  the  rent  shall  be  apportioned,  Co.  JM.  144. 
Lessee  for  years  leases  for  years,  rendering  rent,  and  after  de- 
vises this  rent  to  three  persons,  this  rent  may  be  apportioned. 
Danv.  Ahr.  505.  If  a  lessee  for  life  or  years  under  rent  sur- 
renders part  of  the  land,  the  rent  shall  be  apportioned :  but 
where  the  ^rantee  of  a  rent-charge  purchases  part  of  the  land, 
there  all  is  extinct  at  law.  Moor,  231.  But  he  shall  hare 
relief  in  equity.  Fonhlanques  Treatise  of  Equity,  i.  379-  A 
rent  charge,  issuing  out  of  land,  may  not  be  apportioned :  nor 
shall  things  entire,  as  if  one  holds  lands  by  service  to  pay 
yearly  to  the  lord,  at  such  a  feast,  a  horse,  &e.  Co.  Lit.  14y. 
But  if  part  of  the  land,  out  of  which  a  rent-charge  issues, 
descends  to  the  grantee  of  the  rent,  this  shall  be  apportioned. 
Danv.  507. 

A  grantee  of  rent  releases  part  of  the  rent  to  the  grantor, 
this  doth  not  extinguish  the  residue,  but  it  shall  be  apportioned: 
for  here  the  grantee  dealeth  not  with  the  land,  only  the  rent. 
Co.  Lit.  1 48.  On  partition  of  lands  out  of  which  a  rent  is 
issuing,  the  rent  shall  be  apportioned.  Danv.  Ahr.  507*  And 
where  lands  held  by  lease,  rendering  rent,  arc  extended  upon 
elegit,  one  moiety  of  the  rent  shall  be  apportioned  to  the  lessor. 
Ibid.  50f).  If  part  of  lands  leased  is  surrounded  by  fresh 
water,  there  shall  be  no  apportionment  of  rent;  but  if  it  be  sur- 
rounded with  the  ^ea,  there  shall  be  an  apportionment  of  the 
rent.    Dyer,  56. 

The  stat.  11  G.  2.  c.  19.  §  15.  has,  in  certain  cases,  altered 
the  law  as  to  the  apportioning  of  rents,  in  point  of  time ;  it 
being  thereby  enacted,  <(  That  if  any  tenant  for  life  shall 
happen  to  die  before,  or  on  the  day  on  which  any  rent  was  re- 
served, or  made  payable  upon  any  demise  or  lease  of  any  lands, 
tenements,  or  hereditaments,  which  determined  on  the  death 
of  any  such  tenant  for  life,  that  the  executors  or  administrators 
of  such  tenant  for  life  shall  and  may,  in  an  action  on  the  case, 
recover  of  and  from  such  under-tenant  or  under-tenants  of  such 
lands,  tenements,  and  hereditaments,  if  such  tenant  for  life  die 
on  the  day  on  which  the  same  was  made  payable,  the  whole,  or 
if  before  such  day,  then  a  proportion  of  such  rent  according  to 
the  time  such  tenant  for  life  lived,  of  the  last  year,  or  quarter 
of  a  year,  or  other  time  in  which  the  said  rent  was  growing  due 
as  aforesaid,  making  all  just  allowances,  or  a  proportionable 
part  thereof  respectively." 

Before  this  statute  the  rent,  by  the  death  of  a  tenant  for  life, 
was  lost :  for  the  law  would  not  suffer  his  representative  to 
bring  an  action  for  the  use  and  occupation,  much  less  if  there 
was  a  lease,  and  the  remainder-man  had  no  right,  because  the 
rent  was  not  due  in  his  time ;  nor  could  equity  relieve  against 
this  hardship  by  apportioning  the  rent.  1  P.  Wms.  3Q2.  The 
legislature  having,  however,  by  the  above  statute,  interposed 
in  favour  of  tenants  for  life,  its  provisions  have,  by  an  equitable 
construction,  been  extended  to  tenants  in  tail.  Amb.  Rep.  198: 
2  Bro.  C.  Rep.  659 :  Mac.  Ah.  Rent.  I  I.  (7th  ed.) 

15 ut  though  the  executor  of  tenant  for  life  is  now  entitled 
to  an  apportionment  of  the  rent,  yet  the  dividends  of  money 
directed  to  lie  laid  out  in  lands  and  in  the  mean  time  to  be 
invested  in  government  securities,  and  the  interest  and  divi- 
dends to  be  applied,  as  the  rents  and  profits  would  in  case  it 
were  laid  out  in  land,  were  held  not  be  apportion  able,  though 
tenant  for  life  died  in  the  middle  of  the  half  year.  3  Ath.  502: 
Amb.  Rep.  279 :  2  Fez.  6?2  :  and  the  authority  of  the  case  on 
the  will  of  Lord  C.  J.  Holt,  3  Fin.  Abr.  18.  pL  S.  was  denied. 
But  where  the  money  is  laid  out  in  mortgage  till  a  purchase 
could  be  made,  the  interest  is  apportionable,  £  P.  Wms.  176. 
This  distinction,  however,  may  be  referred  to  interest  on  a 
mortgage,  being  in  fact  due  from  day  to  day,  and  so  not  pro- 
perly an  apportionment :  whereas  the  dividends  accruing  from 
the  public  funds  are  made  payable  on  certain  days,  and  there- 
fore not  apportionable ;  and  upon  the  principle  of  this  distinc- 
tion the  master  of  the  rolls  decreed  an  apportionment  of  main- 
tenance-money, it  being  for  the  daily  subsistence  of  the  infant. 
2  P.  Wms.  501:  see  also  Mr.  Cox's  note  (1):  13  Fes.  135: 
11  Fes,  361.    And  the  principle  extending  to  a  separate  main- 
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lenance  for  a  feme  covert,  such  apportionment  1ms,  in  such 
case,  been  allowed  at  law.  %  Black.  Rep.  1016.  Q.  Whether 
equity  would  not  apportion  dividends  of  money  in  the  funds, 
directed  to  be  applied  for  the  maintenance  of  an  infant,  or 
secured  by  the  husband  as  a  separate  provision  for  his  wife,  as 
it  would  be  difficult  for  them  to  find  credit  for  necessaries,  if 
the  payment  depended  on  their  living  to  the  end  of  a  quarter? 
That  equity  will  not  in  general  apportion  dividends,  see  3  Bro. 
Ch.  Rep.  99- 

As  to  apportionment  of  fines  paid  on  renewal  of  leases  by 
tenant  for  life,  see  1  Bro.  Ch.  Rep.  140 :  2  Bra.  CL  Rep.  243. 
and  the  cases  there  referred  to. 

In  what  cases  eviction  of  part  of  the  land  is  a  ground  for 
apportionment,  see  Co.  Litt.  148  :  Fonhtanque's  Treat,  of 
Equity,  376:  2  Maule  $  S.  2?f>:  2  East,  375  :  Bac.  Ab.  Rent. 
(M.)(7thed.) 

A  man  purchases  part  of  the  land  where  he  hath  common 
appendant,  the  common  shall  be  apportioned :  of  common  ap- 
purtenant it  is  otherwise,  and  if  by  the  act  of  the  party  the 
common  is  extinct.  8  Rep.  79-  Common  appendant  and  ap- 
purtenant may  be  apportioned  on  alienation  of  part  of  the  land 
to  which  it  is  appendant  or  appurtenant.  Wood's  Inst.  1 99* 
If  where  a  person  has  common  of  pasture  sans  number,  part  of 
the  land  descends  to  him,  this  being  entire  and  uncertain,  can- 
not be  apportioned  :  but  if  it  bail  been  common  certain ,  it  should 
have  been  apportioned.    Co.  Litt.  149. 

APPOUTUM,  from  the  Fr.  apport.^\  Signifies  properly 
the  revenue  or  profit  which  a  thing  brings  in  to  the  owner:  and 
it  was  commonly  used  for  a  corody  or  pension.  It  hath  also 
been  applied  to  an  augmentation  given  to  an  abbot  out  of  the 
profits  of  a  manor  for  his  better  support. 

APPOSAL  OF  SHERIFFS.  The  charging  them  with 
money  received  upon  their  accounts  in  the  exchequer.  Slat. 
22  and  23  Car.  2.  c,  22. 

APPRAISERS  of  goods  are  to  he  sworn  to  make  true  ap~ 
praisement,  and,  valuing  the  goods  too  high,  shall  be  obliged 
to  take  them  at  the  price  appraised.  Slat.  11  Ed*  1.  Stat. 
Acton  Bum  el.    See  Auctioneers. 

APPREHENDING  OFFENDERS.  Persons  active  in 
so  doing  arc,  by  the  stat.  7  G.  4.  c.  6*4.  §  28.  allowed  compensa- 
tion, in  certain  specified  cases.    See  tit.  Compensation. 

APPRENDRE  QFr.]  A  fee  or  profit  apprendre,  is  fee  or 
profit  to  be  taken  or  received.    Stat.  2  and  3  Ed.  6.  c.  8. 

APPRENTICE,  apprenticius,  Fr.  apprenti,  from  a p pren- 
dre, to  learn.]  A  young  person  bound  by  indentures  to  a  trades- 
man or  artificer,  who,  upon  certain  covenants,  is  to  teach  him 
his  mystery  or  trade. 

It  will  be  proper  under  this  head  to  consider, 

I.  Who  mail  he  hound  apprentices,  and  in  what  manner;  and 
who  arc  compellable  to  receive  them. 

II.  How  then  are  to  be  provided  for  and  governed  during 
their  apprenticeship,  and  in  what  manner  then  are  to  be  assigned, 
$c. 

III.  What  trades  may  not  he  exercised  Without  having  served 
a n  ap prenl icesh ip . 

I  V\  For  what  offences  they  are  punishable,  and  how. 

Of  apprentices  acquiring  settlement,  see  tit.  Settlement* 

I.  It  seems  clearly  agreed,  that,  by  the  common  law,  infants, 
or  persons  under  the  age  of  twenty-one  years,  cannot  bind 
themselves  apprentices,  in  such  a  manner  as  to  entitle  their 
masters  to  an  action  of  covenant,  or  other  action  against  them 
for  departing  from  their  service,  or  other  breaches  of  their  in- 
dentures :  which  makes  it  necessary,  according  to  the  usual 
practice,  to  get  some  of  their  friends  to  be  bound  for  the  faith- 
ful discharge  of  their  offices,  according  to  the  terms  agreed  on. 
1 1  Co.  89.  b:  2  Inst.  379*  580  :  3  Leon.  63  :  ?  Mod.  15,  And 
notwithstanding  stat.  5  KHz.  c.  4.  enacts,  that  although  per- 
sons bound  apprentices  shall  be  within  age  at  the  time  of  mak- 
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ing  their  indentures,  they  shall  be  hound  to  serve  for  the  years 
in  their  indentures  contained,  as  if  they  were  at  full  age  at  the 
time  of  making  them  ;  it  hath  been  held,  that  although  an 
infant  may  voluntarily  bind  himself  an  apprentice,  and,  if  he 
continue  an  apprentice  for  seven  years,  he  may  have  the  benefit 
to  use  his  trade ;  yet  neither  at  the  common  law,  nor  by  any 
words  of  the  above-mentioned  statute,  can  a  covenant  or  obli- 
gation of  an  infant,  for  his  apprenticeship,  bind  him  ;  but  if  he 
misbehave  himself,  the  master  may  correct  him  in  his  service, 
or  complain  to  a  justice  of  peace,  to  have  him  punished  accord- 
ing to  the  statute :  but  no  remedy  lieth  against  an  infant  upon 
such  covenant.  Cro.  Car.  179:  Cro.  Jac.  194.  S.  P.  The 
father,  however,  cannot,  at  common  law,  bind  his  infant  son 
apprentice  without  his  assent;  and,  therefore,  where  the  inden- 
ture is  executed  by  the  father  only,  and  not  by  the  son,  it  is  in- 
valid. Rex  v,  A  meshy,  3  Barn,  A.  584.  Covenant  upon  an 
indenture  of  apprenticeship  by  the  master  against  the  father; 
breach,  that  the  apprentice  absented  himself  from  the  service  ; 
plea,  that  the  son  faithfully  served  till  he  came  of  age,  and  then 
avoided  the  indenture.  This  was  held  no  answer  to  the  action. 
3  Barn.     A.  59 ;  and  see  1  Barn.  %  C.  4GU 

But  if  any  one  entices  an  apprentice  from  bis  master's  ser- 
vice, or  harbours  him  after  notice,  the  master  may  maintain  a 
special  action  on  the  case  against  the  person  so  doing.  V  ide 
1  Salh.  380, 

By  the  custom  of  London,  an  infant  unmarried,  and  above 
the  age  of  fourteen,  may  bind  himself  apprentice  to  a  freeman 
of  London,  by  indenture,  with  proper  covenants,  which  cover 
nantSj  bv  the  custom  of  London,  shall  be  as  binding  as  if  he 
were  of  full  age.  Moore,  134  :  2  Bulst.  lfJ2  :  2  Roll.  Rep.  305  : 
Palm.  3&1  :  1  Mod.  271  :  2  Keh.  68?.  But  a  waterman's  ap- 
prentice is  not,  within  the  custom  of  London,  to  bind  himself, 
being  under  twenty- one.    6  Mod.  ()9> 

A  freeman's  widow  may  take  a  maid  apprentice  for  seven 
years,  and  inrol  her  as  a  youth,  if  she  be  above  fourteen  years 
old:  and  if  an  exchange  woman,  that  hath  a  husband  free  of 
London,  take  such  apprentice,  she  shall  be  bound  to  the  hus- 
band;  and  may  be  made  free,  at  the  end  of  the  apprenticeship, 
if  she  be  then  unmarried.    Lex  Londinen.  48, 

By  stat.  5  Eliz.  c.  4.  §  35.  the  justices  may  compel  certain 
persons  under  age  to  be  bound  as  apprentices,  and  on  refusal 
may  commit  them,  &c.  And  by  stat.  43  Eliz.  c.  2.  and  3  S  G.  3. 
c.  47«  churchwardens  and  overseers  of  the  poor  may  bind  out 
the  children  of  the  poor  to  be  apprentices,  with  the  consent  of 
two  justices ;  if  boys  till  twenty-one,  if  girls  till  that  age  or 
marriage.  And  if  any  person  refuse  to  accept  a  poor  appren- 
tice, he  shall  forfeit  10/,  Stat.  S  and  9  W.  3.  c.  30.  §  5 :  and 
see  54  G.  3.  c.  107  :  and  this  Diet.  tit.  Settlement.  Also  justices 
of  peace  and  churchwardens,  &c.  may  put  out  poor  boys  ap- 
prentice  to  the  sea-service.  Stat.  2  and  3  //.  c.  6.  and  4  A. 
c.  1 9*  And  by  stat.  7  Jac.  1.  c.  3.  apprentices  bound  out  by 
public  charities  are  regulated.    See  tit.  Chimney-sweepers. 

As  to  the  manner  of  their  being  bound  : 

Indentures  must  also  be  inrolled  in  all  towns  corporate,  under 
stat.  5  KHz  c.  5.  and  5  G.  2.  c.  4().  and  in  London,  by  the 
custom,  in  the  chamberlain's  office  there. 

In  London,  if  the  indentures  be  not  inrolled  before  the 
chamberlain  within  a  year,  upon  a  petition  to  the  mayor  and 
aldermen,  &c.  a  scire  facias  shall  issue  to  the  master,  to  show 
cause  why  not  inrolled  ;  and  if  it  was  through  the  master's 
default,  the  apprentice  may  sue  out  his  indentures,  and  be  dis- 
charged :  otherwise  if  through  the  fault  of  the  apprentice, 
as  if  he  would  not  come  to  present  himself  before  the  cham- 
berlain, Sec.  for  it  cannot  be  inrolled,  unless  the  apprentice  be 
in  court  and  acknowledge  it.  2  Roll.  Rep.  305 :  Palm.  3fr]  : 
1  Mod.  271. 

Indentures  are  likewise  to  be  stamped,  and  are  chargeable 
with  several  duties  by  act  of  parliament. 

By  stat,  8  A.  c.  9.  made  perpetual  by  stat.  9  A  c.  21.  a  duty 
of  6d.  in  the  pound  under  50/.  and  I2d.  in  the  pound  for  sums 
exceeding  it,  given  with  apprentices  (except  poor  apprentices) 
1 


APPRENTICE,  I,  Il- 


is  granted.  And  if  the  full  sum  agreed  be  not  inserted,  or 
the  duty  not  paid,  indentures  shall  he  void,  and  apprentices  not 
eapable  of  following  trades ;  and  the  masters  are  liable  to  50l. 
penalty* 

See  Jackson  v.  Warwick,  7  Term  Rep,  121.  No  action  can 
be  maintained  by  the  plaintiff,  on  a  note  given  to  him  by  the 
defendant,  as  an  apprentice  fee  with  his  soiij  who  was  to  be 
bound  to  the  plaintiff,  if  it  appear  that  the  indenture  executed 
was  void  by  8  A.  c.  9-  for  want  of  the  insertion  of  such  pre- 
mium therein ,  and  a  proper  stamp  in  respect  of  the  same  ; 
although  the  plaintiff  did  in  fact  maintain  the  apprentice  for 
some  time,  and  until  he  absconded. 

There  are  sew  nil  statutes  allowing  farther  time  to  pay  the 
duties  and  stamp  indentures,  through  neglect,  omitted,  &e. 
And  acts  of  indemnity  of  this  nature  are  usually  passed  at  in- 
tervals of  two  or  three  years. 

The  payment  of  the  duties  on  apprentice  fees  is  enforced 
by  several' acts;  18  G.  2.  c.  22.  and  20  G.  2.  c.  45;  the 
former  of  which  provides,  that  if  the  apprentice  shall  pay  the 
duties,  on  the  neglect  of  the  master,  he  may  recover  back  the 
apprentice  fee  ;  and  the  latter,  that  if  no  suit  is  commenced, 
and  the  master  shall  pay  double  duties  within  two  years  after 
the  end  of  the  apprenticeship,  the  indentures  shall  be  valid, 
or  the  apprentice  may  pay  them,  and  in  such  case  recover 
double  the  apprentice  fee,  by  action,  from  his  master. 

The  stat.  5  Eliz.  c.  4,  and  5.  directs  who  shall  take  appren- 
tices, and  directs  that  every  cloth" worker,  fuller,  shearman, 
weaver,  tat/tor,  or  shoe-maker,  taking  three  apprentices,  shall 
have  one  journeyman,  and  for  every  other  apprentice  above  | 
three,  also  one  journeyman.  §  33.  Stat.  1  Jac,  I.e.  1?«  allows 
only  two  apprentices  at  a  time  to  hatters  and  fell -makers  ; 
(except  a  son  apprentice  j)  and  stat.  13  and  14?  Car.  2.  c.  5. 
allows  only  two  to  Norwich  weavers,  who  must  then  have  also 
t  wo  jou  rneymen . 

As  by  the  stat.  of  5  EViz.  c.  4.  the  justices  of  the  peace  have 
a  power  of  imposing  an  apprentice  on  a  master,  in  consequence 
thereof  an  indictment  lies  for  disobedience  to  their  orders, 
either  in  not  receiving,  or  receiving,  and  after  turning  off,  or 
not  providing  for  such  apprentice ;  for  though  an  act  of  par- 
liament prescribes  an  easier  way  of  proceeding  by  complaint ; 
yet  that  does  not  exclude  the  remedy  by  indictment.  f>  Mod. 
163:  1  Sal/:.  3S  I . 

By  the  stat.  5  Etiz.  c.  4.  so  often  quoted,  divers  rules  and  re- 
gulations were  enacted  respecting  the  qualifications  of  persons 
entitled  to  take  and  become  apprentices,  and  the  term  of  years 
for  which  they  should  be  bound*  and  the  mode  of  binding 
them  :  and  all  indentures,  covenants,  and  bargains  to  the  con- 
trary, were  declared  void,  and  liable  to  a  penalty  of  10/.  By 
54  G.  3.  c.  §  2.  all  these  regulations  arc  repealed,  and  it  is 
declared  lawful  for  any  person  to  take  or  retain,  or  become  an 
apprentice,  though  not  according  to  the  provisions  of  the  said 
act  of  Elizabeth. 

II.  The  justices  of  peace  may  discharge  an  apprentice  not 
only  on  the  default  of  the  master,  but  also  on  his  own  default ; 
for  in  such  case  it  is  but  reasonable  that  the  contracts,  which 
were  made  by  their  authority,  should  be  dissolved  by  the  same 
power.    Skin.  108  :  5  Mod  139:  2  Salk.  471- 

And  under  the  said  stat.  5  Eliz.  c.  4.  justices,  or  the  sessions, 
may  hear  and  determine  disputes  between  masters  and  appren- 
tices; and  the  sessions  may  discharge  the  apprentice,  and 
vacate  the  indentures,  or  correct  the  apprentice. 

An  order  of  justices  on  the  master  to  return  money  is  good, 
though  it  is  not  averred  that  he  had  any  with  the  apprentice  ; 
for  the  order  being  to  return  money,  is  as  necessary  a  proof  of 
the  receipt  of  it,  as  if  it  had  been  expressly  alleged :  and  the 
court  held,  that  the  justices  had  jurisdiction  to  oblige  the 
master  to  refund.  Trin.  7  G.  2,  in  B.  R.  The  King  v.  Amies; 
though  an  order  of  this  nature  has  been  quashed.  Bolt,  (by 
Const)  i.  513. 

By  the  stat.  20  G.  2.  c.  19-  any  two  justices,  upon  complaint 


of  any  apprentice  put  out  by  the  parish,  or  with  whom  no  more 
than  5l.  were  paid,  of  any  mis-usage,  refusal  of  necessary  pro- 
visions, cruelty,  or  other  ill  treatment  by  his  master,  may 
summon  the  master  to  appear  before  them  ;  and  upon  proof  of 
the  complaint  on  oath,  to  their  satisfaction  (whether  the  master 
be  present  or  not,  if  service  of  the  summons  be  proved),  to 
discharge  such  apprentice  by  warrant  or  certificate,  for  which 
no  fee  shall  be  paid  (and  by  stat.  33  G.  3.  c.  55.  may  fue  the 
master  for  such  ill  usage) :  and  on  complaint  of  the  master 
against  any  such  apprentice,  touching  any  misdemeanor,  mis- 
carriage, or  ill  behaviour,  the  justices  may  punish  the  offender 
by  commitment  to  the  house  of  correction,  there  to  be  corrected 
and  kept  to  hard  labour,  not  exceeding  a  calendar  month ;  or 
otherwise  by  discharging  such  offender.  Either  party  may 
appeal  to  the  sessions,  and  the  determination  there  is  to  be  final. 
By  31  G.  2.  c.  11.  this  act  is  extended  to  servants  in  husbandry, 
though  hired  for  less  than  a  year-  By  4  G.  4.  c.  29-  the  powers 
of  the  20  G.  2.  c.  19.  and  of  S3  G.  3.  c.  55.  are  extended  to  all 
apprentices  on  whose  binding  not  more  than  251.  is  paid;  and 
see  4  G.  4.  c.  34, 

By  stat.  6  G.  3.  c.  25.  apprentices  (with  whom  less  than 
10/.  premium  is  paid)  absenting  themselves  during  their  ap- 
prenticeship, shall  serve  an  etpial  time  beyond  their  term,— In 
London,  apprentices  are  all  under  the  controul  of  the  chamber- 
lain, whose  jurisdiction  is  saved  in  the  several  statutes. — The 
stat.  32  G.  3.  c.  57.  makes  some  additional  regulations  as  to  the 
punishing  and  relieving  parish  apprentices. 

With  regard  to  the  assigning  of  apprentices,  it  hath  been 
held,  that  an  apprentice  is  not  assignable.  He  cannot  be  bound 
nor  discharged  without  deed.  1  Salk.6S.pl.  7  :  Mich.  13  JV.3. 
B.  R. 

But  though  an  apprentice  is  not  assignable,  yet  such  assign- 
ment amounts  to  a  contract  between  the  two  masters,  that  the 
child  should  serve  the  latter.  1  Salk.  6S.pl.  7  i  Mich.  13  IV,  3. 
B.  R.  Caster  v.  Eccles  Parish. 

By  the  custom  of  the  city  of  London,  also,  an  apprentice  may 
be  turned  over  from  one  master  to  another  ;  and  if  the  master 
refuse  to  make  the  apprentice  free  at  the  end  of  the  term,  the 
chamberlain  may  make  him  free :  in  other  corporations  there 
must  be  a  mandamus  to  the  mayor,  Sec.  to  make  him  free  in 
such  case.    Danv.  Ab.  421  :  Wood's  Inst.  51. 

But  it  hath  been  held  that  though  justices  of  peace  have  a 
jurisdiction  of  discharging  apprentices,  and  may  bind  them  to 
other  masters,  that  they  cannot  turn  them  over:  and  therefore 
an  order  that  an  apprentice,  whose  master  was  dead,  should 
serve  the  remainder  of  his  time  with  his  master's  widow's 
second  husband,  was  quashed  ;  because  the  justices  have  nothing 
to  do  about  turning  over  an  apprentice  ;  and  though  he  implied 
to  them,  that  could  not  give  them  a  jurisdiction.    Comb.  324. 

It  seems  agreed,  that,  if  a  man  be  bound  to  instruct  an 
apprentice  in  a  trade  for  seven  years,  and  the  master  dies,  that 
the  condition  is  dispensed  with,  being  a  thing  personal;  but  if 
he  be  bound  farther,  that  in  the  mean  time  he  will  find  him  in 
meat,  drink,  and  clothing,  and  other  necessaries,  here  the  death 
of  the  master  doth  not  dispense  with  the  condition,  but  his 
executors  shall  be  bound  to  perform  it  as  far  as  they  have  assets. 
1  Sid.  216:1  Keb.  ?6h  820  :  1  Lev.  177. 

But  if  a  person  is  bound  apprentice  by  a  justice  of  peace,  and 
the  master  happens  to  die  before  the  term  expires,  the  justices 
have  no  power  to  oblige  his  executor,  by  their  order,  to  receive 
such  apprentice  and  maintain  him  ;  for  by  this  method  the 
executor  is  deprived  of  the  liberty  of  pleading  plcnc  adminis- 
travil,  (which  he  may  do,  in  case  covenant  be  brought  against 
him),  and  must  maintain  the  apprentice,  whether  he  hath  assets 
or  not.  Carth.237 ;  1  Salk.  66:  1  Shorn.  405.  It  is  said,  how- 
ever, that  the  executor  or  administrator  may  bind  him  to 
another  master  for  the  remaining  part  of  his  time.  Barn. 

But  it  is  said,  that  in  this  case  of  the  master's  dying,  by  the 
custom  of  London  the  executor  must  put  the  apprentice  to 
another  master  of  the  same  trade.    1  Salk.  66.  per  lloil,  Ch.  J. 

By  stat.  22  G.  3.  c.  57.  in  case  of  the  death  (§  3.)  or  inso\ 
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rcncy  S.)  of  the  master  or  mistress  of  a  parish  apprentice 
(with  a  premium  not  exceeding  67.),  the  justices  shall,  by 
indorsement  on  the  indenture,  direct  the  apprentice  to  serve 
another  master,  &e.  and  so  toiies  qnoties.  And  masters,  &c.  of 
apprentices  under  stat.  8  and  Q  Jr.  5.  c.  30.  may  with  consent 
of  two  justices  assign  them. 

Whatever  an  apprentice  gains  is  for  the  use  of  his  master  ; 
and  whether  he  was  legally  bound  or  no,  is  not  material,  if  he 
was  an  apprentice  tie  facto.  Salh  fi8.  For  enticing  an  ap- 
prentice to  embezzle  goods,  indictment  will  lie.  1  Salic.  380. 
A  master  may  be  indicted  for  not  providing  for,  or  for  turning 
away,  an  apprentice.  If  a  master  gives  an  apprentice  licence 
to  leave  him  it  cannot  afterwards  he  recalled.  Mod.  Cas.  70. 
If  an  apprentice  marries,  without  the  master's  privity,  that 
will  not  justify  his  turning  him  away,  hut  he  must  sue  Ids 
covenant.  1  Fern,  492.  By  the  custom  of  the  city  of  London 
a  freeman  may  turn  away  his  apprentice  for  gaming.  J  bid.  241. 
Though  if  a  master  turns  an  apprentice  away  on  account  of 
negligence,  &c.  equity  may  decree  him  to  refund  part  of  the 
money  given  with  him.  1  Fern,  Rep.  4f>0.  As  no  apprentice 
can  be  made  without  writing ;  so  none  may  be  discharged  by 
his  master,  but  by  writing  under  his  hand,  and  with  the  allow- 
ance of  a  justice  of  peace,  by  statute.    Dalt.  121. 

The  court  of  King's  Bench  will  not  discharge  an  apprentice 
from  his  indentures,  if  it  appear  upon  the  return  to  an  habeas 
corpus  that  he  is  in  execution,  under  the  conviction  of  two 
magistrates,  by  virtue  of  the  statute,  for  absenting  himself 
from  his  masters  service,  although  it  appeared  by  affidavit  that 
the  party  had  bound  himself  when  an  infant  to  serve  till 
twenty-live,  but  when  he  came  of  age  had  elected  to  avoid  the 
indentures.    7  E.  R>  31 6. 

An  apprentice,  who  at  the  age  of  seventeen  was  hound  by 
indenture  (which  stated  him  to  be  fourteen)  for  seven  years, 
was  discharged  by  the  court  of  King's  Bench,  being  brought  up 
by  habeas  corpus.    6  Term  Rep.  71^- 

By  33  G.  3.  c.  55.  two  justices  at  special  sessions,  on  com- 
plaint on  oath  of  any  apprentice,  on  whose  binding  1 0/.  (now 
25t.  by  4  G.  4.  c.  2<).)  was  paid,  of  any  ill  usage  by  his 
master,  may  impose  a  fine  of  40s.  on  the  master.  And  by 
4  G.  4.  c.  power  is  given  to  two  justices  to  consider  the 
circumstances  under  which  such  apprentice  shall  be  discharged, 
and  to  make  an  order  on  the  master  to  refund  all  or  any  part 
of  the  premium  paid  on  his  binding,  according  to  their  discretion. 

By  1  and  2  W.  4.  c.  39.  several  regulations  were  made  for 
preserving  the  health  and  morals  of  apprentices  employed  in 
cotton  and  woollen  mills  and  other  manufactories,  by  which, 
among  other  things,  the  system  of  night-nmrk,  so  destructive  to 
every  sound  principle  of  mind  and  body,  was  abolished  as  to 
persons  under  twenty-one  ;  and  persons  under  eighteen  are  not 
to  work  more  than  twelve  hours  per  day,  and  one  hour  and  a 
half  is  to  be  allowed  for  meals,  and  no  child  under  nine  is  to  be 
employed,  and  parents  and  guardians  arc  liable  to  penalties  for 
falsely  stating  their  children's  ages, 

III.  By  the  common  law  no  man  may  he  prohibited  to  work 
in  any  lawful  trade,  or  in  more  trades  than  one,  at  his  pleasure. 
1 1  Ca  53. 

So  that  without  an  act  of  parliament  no  man  may  be  re- 
strained, either  from  working  in  any  lawful  trade,  or  using 
divers  mysteries  or  trades ;  therefore  an  act  of  parliament  made 
to  restrain  any  person  therein,  must  be  taken  strictly,  and  not 
favourably  as  acts  made  in  affirmance  of  the  common  law.  Barn. 

It  was  enacted  by  the  5  Eliz*  c.  4.  §  31.  ff  That  it  should 
not  be  lawful  to  any  person  or  persons,  other  than  such  as  then 
did  lawfully  use  or  exercise  any  art,  mystery,  or  manual  occu- 
pation, to  set  up,  occupy,  use  or  exercise  any  craft,  mysterv,  or 
occupation,  then  used  or  occupied  within  the  realm  of  England 
or  Wales,  except  he  should  have  been  brought  up  therein  seven 
years,  at  the  least,  as  an  apprentice  ;  nor  to  set  any  person  on 
work  in  such  mystery,  art,  or  occupation,  being  not  a  workman 
at  that  (jay,  except  he  should  have  been  apprentice,  as  is  afore- 


said ;  or  else,  being  served  as  an  apprentice,  as  is  aforesaid, 
because  a  journeyman,  o)  hired  by  the  year  ;  upon  pain  that 
every  person  willingly  offending,  or  doing  the  contrary,  shall 
forfeit  and  lose  for  every  default,  forty  shillings  for  every  month." 

By  54  G.  3.  e.  96.  §  1 .  this  section  of  the  act  of  Elizabeth  is 
repealed  ;  with  a  saving  for  the  customs  and  bye  laws  of  the 
city  of  London,  and  of  other  cities,  and  of  corporations  and 
companies  lawfully  constituted.  See  Bac.  Ab.  Master,  Servant, 
and  Apprentice,  (  D . ) 

Previous  to  the  passing  of  this  act  54  G.  3.  the  policy  of  the 
courts  of  law  had  been  in  favour  of  the  free  exercising  of  trades, 
and  against  enforcing  the  penalties  of  the  act  of  Elizabeth,  as 
will  appear  from  the  following  determinations. 

It  hath  been  ruled,  that  there  are  many  trades  within  the 
general  wTords  and  equity  of  this  act,  besides  those  which  are 
particularly  enumerated  therein  ;  yet  it  seems  agreed,  and  hath 
frequently  been  adjudged,  that  in  every  indictment,  is.c.  it 
must  be  alleged,  that  it  was  a  trade  at  the  time  of  making  the 
statute,  for  the  words  thereof  are,  any  craft,  mystery,  or  occu- 
pation, now  used,  &c.  from  whence  it  seems  to  follow,  that  a 
new  manufacture,  which  to  all  other  purposes  may  be  called 
a  trade,  is  yet  not  a  trade  within  this  statute.  2  Salk.  Gil. 
Palm.  528:'  1  Sid.  1?5. 

Also  it  seems  agreed,  that  the  act  only  extends  to  such 
trades  as  imply  mystery  and  craft,  and  require  skill  and  cxpe* 
rience  ;  that  therefore  merchants,  husbandmen,  gardeners.  See* 
are  not  within  the  statute ;  and  on  this  foundation  it  hath 
been  held,  that  a  hemp-dresser  is  not  within  the  statute,  as  not 
requiring  much  learning  or  skill,  and  being  what  every  hus- 
bandman doth  use  for  his  necessary  occasions.  8  Co.  130 : 
2  Butst.  190 :  Cro.  Car.  499- 

It  is  clearly  agreed,  that  the  following  the  common  trade  of 
a  brewer,  baker,  or  cook,  is  within  the  statute,  as  unskilfulness 
herein  may  be  very  prejudicial  to  the  lives  and  healths  of  his 
majesty's  subjects ;  but  it  is,  at  the  same  time,  agreed,  that  the 
exex*cising  of  any  of  these  trades  in  a  man's  own  house  or 
family,  or  in  a  private  person's  house,  is  not  within  the  re- 
straint of  the  statute.  II  Co.  54.  a. :  Cro.  Car.  499  :  Hob.  1S3. 
211:  Moor,  886:  8  Co.  12Q:  Palm.  512;  Lit.  Rep.  251  : 
Bridg.  141. 

It  hath  been  held,  that  this  statute  does  not  restrain  a  man 
from  using  several  trades,  so  as  he  had  been  an  apprentice  to 
all  ;  wherefore  it  indemnifies  all  petty  chapmen  in  little  towns 
and  villages, ^because  the  masters  kept  the  same  mixed  trades 
there  before .    Carth.  163, 

A  man  may  exercise  as  many  trades  as  he  hath  worked  at,  or 
served  as  an  apprentice  to,  for  seven  years,    2  Wits.  16'8. 

It  hath  been  resolved,  that  there  is  no  occasion  for  any 
actual  binding,  but  that  the  following  a  trade  for  seven  years 
is  a  sufficient  qualification  within  the  statute.  1  Salk-  67  : 
2  Salk.  613. 

By  stats.  2  and  3  P.  M.  c,  1 1.  and  5  Eliz.  c.  4.  aliens  and 
denizens  are  restrained  to  use  any  handicraft  or  trade  therein 
mentioned,  unless  they  have  served  seven  years'  apprenticeship 
within  the  realm,  under  the  penalty  of  40*.  per  month. 
Huff.  132.  But  it  hath  been  adjudged,  that  if  an  apprentice 
serve  seven  years  beyond  sea,  he  shall  be  excused  from  the 
penalties  of  the  statute  5  Eliz,  c.  4  ;  and  so,  if  he  serve  seven 
years,  though  he  was  never  bound.    1  Salic.  76. 

So  it  hath  been  held,  that  serving  five  years  to  a  trade  out  of 
England,  and  two  in  England,  is  sufficient  to  satisfy  the  statute; 
but  that  there  must  be  a  service  of  a  full  time  ;  and  therefore, 
serving  five  years  in  any  country  where,  by  the  law  of  the 
country,  more  is  not  required,  will  not  qualify  a  man  to  use  the 
trade  in  England.    Ca.  in  Law  and  Eq.  70. 

By  the  statute  31  Eliz.  c.  5.  §  7-  it  is  enacted,  "  That  all 
suits  for  using  the  trade,  without  having  been  brought  up  in  it, 
shall  be  sued  and  prosecuted  in  the  general  quarter  sessions  of 
the  peace,  or  assizes,  in  the  same  county  where  the  offence 
shall  be  committed;  or  otherwise  inquired  of,  heard,  and  deter- 
mined in  the  assises,  or  general  quarter  sessions  of  the  peace, 
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in  the  same  county  where  such  offence  shall  be  committed,  or 
in  the  leet  within  which  it  shall  happen." 

In  the  construction  of  tins  statute  it  lnith  been  held,  that  it 
restrains  not  a  suit  in  the  Kings  Bench  or  Exchequer,  for  such 
offence  happening  in  the  same  county  where  these  courts  are 
sitting;  for  the  negative  words  of  the  statute  are  not,  that 
such  suits  shall  not  be  brought  in  any  other  court,  but  that  they 
shall  not  be  brought  in  any  other  country;  and  the  prerogative 
of  these  high  courts  shall  not  be  restrained  without  express 
words.    Cro.  Jae.  178:  Hoh.  1SL:  1  Sal/,'.  ?>1(3. 

But  where  the  offence  is  in  a  different  county,  such  suits  in 
these,  or  any  other  courts  out  of  the  proper  county,  seem  to 
be  within  the  express  words  of  the  statute,  Hoh.  184.  327: 
Cro.  Jac.  85. 

Infants  voluntarily  binding  themselves  apprentice,  and  con- 
tinuing seven  years,  shall  have  the  benefit  of  their  trades;  hut 
a  bond  for  their  service  shall  not  bind  them.  Cro.  Car.  1 79- 
See  the  several  statutes  enabling  soldiers  and  mariners  to 
exercise  trades. 

The  court  will  not,  at  the  prayer  of  the  master,  grant  a 
habeas  corpus  to  bring  up  an  apprentice  impressed,  he  being 
willing  to  enter  into  the  king*  service.  Ex  parte  Landsdown, 
E.  44  G.  3  :  5  East,  38. 

The  captain  of  a  ship  of  war  detaining  an  apprentice  who 
had  been  impressed,  after  notice  by  such  apprentice,  is  liable 
in  an  action  by  the  master  to  recover  wages  for  the  service 
of  such  apprentice.  Fades  v.  Vandeput,  M.  25  G.  3  :  East, 

39.  71. 

IV.  At  common  law,  a  servant  or  apprentice,  without  any 
regard  to  age,  may  be  guilty  of  felony  in  feloniously  taking 
away  the  goods  of  their  master,  though  they  were  goods  under 
their  charge,  as  a  shepherd.,  butler,  fcc*  and  may,  at  this  day, 
for  any  such  offence,  be  indicted,  as  for  felony,  at  common  law; 
but  at  common  law,  if  a  man  had  delivered  goods  to  his  servant 
to  keep,  or  carry  for  him,  and  he  carried  them  away  ammo 
fumndh  this  was  considered  only  a  breach  of  trust,  but  not 
felony.  1  Hales  Hist.  P.  C.  505.  666.  See  tit.  Embezzlement, 
Servant. 

APPROBATE  and  REPROBATE.  A  term  used  in  the 
Scotch  law  when  a  person  takes  advantage  of  one  part  of  a  deed, 
but  rejects  the  rest.    Scotch  Diet 

APPROPRIATION,  appropriate,  from  the  Tr.approprier.*] 
The  annexing  of  an  ecclesiastical  benefice  to  the  proper  and 
perpetual  use  of  some  religious  house,  bishoprick,  college,  or 
spiritual  person,  to  enjoy  for  ever  j  in  the  same  way  as  i??ipro- 
priation  is  the  annexing  a  benefice  to  the  use  of  a  lay  person  or 
corporation ;  that  which  is  an  appropriation  in  the  hands  of 
religious  persons  being  usually  called  an  impropriation  in  the 
hands  of  the  laity.  See  Com.  Dig.  tit.  Advowson.  (D.  E.)  It 
is  computed  that  there  are  in  England  3815  appropriations 
and  impropriations :  but  the  distinction  between  these  terms  is 
merely  of  common  and  random  usage.  See  Haggard's  Reports 
in  the  Ecclesiastical  Courts,  i.  162. 

This  contrivance  seems  to  have  sprung  from  the  policy  of 
monastic  orders*  At  the  first  establishment  of  parochial  clergy, 
the  tithes  of  the  parish  were  distributed  in  four  parts — one  for 
the  bishop ;  one  to  maintain  the  fabrick  of  the  church  ;  a  third 
for  the  poor ;  and  the  fourth  for  the  incumbent.  The  sees  of 
the  bishops  becoming  amply  endowed,  their  shares  sunk  into 
the  others;  and  the  monasteries  inferring  that  a  small  part 
was  enough  for  the  officiating  priests,  appropriated  as  many 
benefices  as  they  could  by  any  means  obtain,  to  their  own  use  ; 
undertaking  to 'keep  the  church  in  repair,  and  to  have  it  con- 
stantly served.  But  in  order  to  complete  such  appropriation 
effectually*  the  kings  licence  and  consent  of  the  bishop  must 
first  be  obtained;  because  they  might  both, some  time  or  other, 
have  an  interest  by  lapse  in  the  benefice  ;  if  it  were  not  in  the 
hands  of  a  corporation,  which  never  dies.  The  consent  of  the 
patron  is  also  necessarily  implied,  because  the  appropriation 
could  originally  be  made  to  none  but  to  such  spiritual  corpo- 


ration as  is  also  the  patron  of  the  church  ;  the  whole  being 
indeed  nothing  else  but  an  allowance  for  the  patron  to  retain 
the  tithes  and  glebe  in  their  own  hands,  without  presenting 
anv  clerk.    Plowd.  496—500. 

When  the  appropriation  is  thus  made,  the  appropriators 
and  their  successor*  ^G  perpetual  parsons  of  the  church  ;  and 
must  sue  and  be  sued  in  all  matters  concerning  the  rights  of 
the  church  by  the  name  of  parsons.  Hob*  307.— An  appropn* 
niton .cannot  be  granted  over.  find. 

This  appropriation  mav  be  severed,  and  the  church  become 
disappropriate,  two  wavs.'  1st.  If  the  patron  or  appropriator 
present  a  clerk,  who  is  instituted  and  inducted  to  the  parsonage ; 
for  such  incumbent  is  to  all  intents  and  purposes  complete  par- 
son; and  the  appropriation  being  once  severed,  can  never  be 
re-united  again,  unless  by  a  repetition  of  the  same  solemnities. 
Co.  Lit.  4fK  7  Rep.  13.  '  And  when  the  clerk  so  presented  is 
distinct  from  the  vicar,  the  rectory  thus  vested  in  him  becomes 
what  is  called  a  sine-cure;  because  he  has  no  cure  of  souls, 
having  a  vicar  under  him,  to  whom  that  cure  is  committed ; 
though  this  is  not  the  only  mode  of  creating  sine-cures.  See 
2  Burns  Ec.  Law,  347.  Also  if  the  corporation,  to  which  the 
benefice  is  annexed,  is  dissolved,  the  parsonage  becomes  disap- 
propriate at  common  law.  1  Comm.  SS6:  see  the  note  there. 

In  this  manner  may  appropriations  be  made  at  this  day; 
and  thus  were  most,  if  not  all,  now  existing,  originally  made* 
At  the  dissolution  of  the  monasteries  by  stat.  27  IE  8.  c.  28. 
and  31  H.  8.  c.  IS*  the  appropriations  belonging  to  those  reli- 
gious houses  (being  more  than  one-third  of  all  the  parishes  in 
England)  would  at  common  law  have  been  disappropriated ; 
had" not  a  clause  been  inserted  in  those  statutes  to  give  them  to 
the  fang,  in  the  same  manner  as  the  alien  priories  had  before 
been;  2  Inst.  584;  and  from  hence  have  sprung  all  the  lay 
impropriations  or  secular  parsonages  in  the  kingdom;  they 
having  been  afterwards  granted  out  from  time  to  time  by  the 
crown.  See  1  Comm.  384,  ;  11  Rep.  11:  Gibs.  7 1 9- — 
See  also  tit.  Parson,  Vicar. 

APPROPRIARE  CO  MM  UN  I  AM.  To  inclose  or  appro- 
priate any  parcel  of  land  that  was  before  open  common,  and 
thus  to  discommon  it. 

APPROVE,  approbate^  To  augment  a  thing  to  the  ut- 
most ;  to  approve  land  is  to  make  the  best  benefit  of  it,  by 
increasing  the  rent,  &c.    2  Inst.  474. 

APPROVEMENT,  is  where  a  man  hath  common  in  the 
lord's  waste,  and  the  lord  makes  an  inclosure  of  part  of  the 
waste  for  himself,  leaving  sufficient  common,  with  egress  and 
regress  for  the  commoners,  Reg.  Jud.  8,  Q.    See  tit.  Common. 

The  word  approvement  is  also  used  for  the  profits  of  the 
lands  themselves.  Cromp.  Jurisd.  152.  And  the  statute  of 
Merlon,  20  //.  3.  c.  4.  makes  mention  of  land  newly  approved. 
F.  N.  B.  7E  Approvement  is  also  the  same  with  im- 
provement. 

APPROVER,  or  PR  OVER,  approbator^  One  that,  con- 
fessing felony  committed  by  himself,  appealed  or  accused 
others  to  be  guilty  of  the  same  crime.  See  tit.  Accessary, 
II,  5,  He  is  called  approver,  because  he  must  prove  what  he 
hath  alleged  ;  and  that  proof  was  anciently  by  battle,  or  the 
country,  at  the  election  of  him  appealed :  and  the  form  of 
this  accusation  may  be  found  in  Cromp.  Just.  250*  See  also 
Br  acton,  lib.  3  :  Staundf.  PL  Cor*  52.  If  a  person  indicted 
of  treason  or  felony,  not  disabled  to  accuse,  upon  his  arraign- 
ment, before  any  plea  pleaded,  and  before  competent  judges, 
confesseth  the  indictment,  and  takes  an  oath  to  reveal  all 
treasons  and  felonies  that  he  knoweth  of;  and  therefore  prays 
a  coroner  to  enter  his  appeal,  or  accusation,  against  those  that 
are  partners  in  the  crime  contained  in  the  indictment  ;  such  a 
one  is  an  approver.    3  Inst.  \%{)\  //•  HI,'.    Unless  the 

crime  wherewith  a  person  is  charged  amount  either  to  felony  or 
treason,  he  cannot  be  an  approver.  2  Hawk.  P.  C.  c.  24.  §  ]  0. 

When  a  person  hath  once  pleaded  not  guilty,  he  cannot  be 
an  approver.  3  Inst.  129-  And  persons  attainted  of  treason 
or  felony  shall  not  be  approvers;  their  accusation  will  not  then 
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be  of  such  credit  as  to  put  a  man  upon  his  trial.  2  Hawk.  205. 
Vide  5  II.  4.  c.  2.  as  to  charters  of  pardon* 

If  an  accomplice  act  fairly  and  openly,  and  discover  the  whole 
truth,  although  he  is  not  entitled  of  right  to  a  pardon,  yet  the 
usage,  and  practice,  and  lenity  of  the  court,  is  to  stop  the  pro- 
secution against  him,  and  he  has  an  equitable  title  to  a  recom- 
mendation to  the  king's  mercy ;  it  holds  out  a  hope  that  accom- 
plices so  conducting  themselves  and  bringing  others  to  justice, 
shall  themselves  escape  punishment  and  be  pardoned. — Per  Ld. 
Mansfield  on  Mr.  RudtVs  case,  Cowp.  336. 

A  person  indicted  for  a  misdemeanor  may  be  legally  con- 
victed upon  the  uncorroborated  evidence  of  an  accomplice. 
2  Campb.  132. 

Infants  under  age  of  discretion  may  not  be  approvers :  and 
it  being  in  the  discretion  of  the  court  to  suffer  one  to  be  an 
approver,  this  method  of  late  hath  seldom  been  practised.  Sec 
tit.  Accessary,  II.  5  3  tit.  Appeal  ;  and  Leach's  Hawk.  P*C.  ii. 
c.  24.    See  tit,  Prover. 

APPROVERS,  In  old  statutes,  bailiffs  of  lords  in  their 
franchises  are  called  their  approvers  :  and  approvers  in  the 
marches  of  Wales  were  such  as  had  licence  de  vendre  el  acheter 
leasts,  &c.  But  by  the  statute  2  Ed.  3.  c.  12.  approvers  are 
such  as  are  sent  into  counties  to  increase  the  farms  of  hun- 
dreds, &c.  held  by  sheriffs.  Such  persons  as  have  the  letting 
of  the  king  s  demesnes  in  small  manors,  are  called  approvers 
of  the  king  {approbatores  regis),  stat.  51  II.  3-  si.  5.  In  the 
old  stat.  1  Ed,  3.  st.  1.  c.  8.  sheriffs  are  called  the  king's 
approvers. 

APPRUARE.  To  take  to  his  own  use  or  profit  Stat. 
W.  2.  c.  20. 

APPRYSING,  is  when,  by  letters,  a  debitor  is  charged  to 
appear  before  a  messenger  (who,  in  that  case,  represents  the 
sheriff);  to  hear  the  lands  specified  in  the  letters  apprysed  by 
an  inquest,  and  declared  to  belong  to  the  creditor  for  payment 
of  his  debts,     Scotch  Diet. 

APPURTENANCES,  pertinenlia,  derived  from  the  French 
apparicnir,  to  belong  to. J  Signify  things  both  corporeal  and 
incorporeal,  appertaining  to  another  thing  as  principal ;  as 
hamlets  to  a  chief  manor  ;  and  common  of  pasture,  piscary,  &c. 
Also  liberties  and  services  of  tenants.  Brit.  c.  3[).  W  a  man 
grant  common  of  estovers  to  be  burnt  in  his  manor,  these  are 
appurtenant  to  the  manor;  for  things  appurtenant  may  he 
granted  at  this  day.  Co.  Lit.  121.  Common  appurtenant  may 
be  to  u  house,  pasture,  &c.  Out-houses,  yards,  orchards,  and 
gardens  are  appurtenant  to  a  messuage ;  but  lands  cannot 
properly  be  said  to  be  appurtenant  to  a  messuage,  1  Lilt.  Abr. 
91.  And  one  messuage  cannot  be  appurtenant  to  another. 
Ibid.  Lands  cannot,  in  the  true  sense  of  the  words  cum 
periineniiis,  be  appurtenant  to  the  house  ;  but  the  word  per- 
t  in  ens  may  be  taken  in  the  sense  of  usually  letten  or  occupied 
with  the  house.  Plowd.  170.  See  Cro.  EL  704.  contra  ;  but  it 
seems  now  settled,  that  lands  will  not  pass  by  the  word  appur- 
tenances, but  only  such  things  which  do  properly  belong  to 
the  house.  Palm.  37 5:  Godb.  352.  S.  C.  :  Cro.  Car.  57 1 
Butt.  85.  S.  C. ;  Lit.  Rep.  8*  S,  C. 

Lands*  a  common,  &c.  may  be  appurtenant  to  a  house  ; 
though  not  a  way.  3  Salk.  40.  Grant  of  a  manor,  without  the 
words  cum  periineniiis  ^  it  is  said  will  pass  all  things  belonging 
to  the  manor.  Owens  Rep.  31.  Where  a  person  hath  a  mes- 
suage, &c.  to  which  estovers  are  appurtenant ,  and  it  is  blown 
down  or  burnt  by  the  act  of  God ;  if  the  owner  re-edify  it; 
in  the  same  place  and  manner  as  before,  he  shall  have  the 
ancient  appurtenances.  4  Rep.  86*.  A  turbary  may  be  appur- 
tenant to  a  house ;  so  a  seat  in  a  church,  &c,  hut  not  to  land  ; 
for  the  things  must  agree  in  nature  and  quality.  3  Salk.  40, 
Vide  tit.  Appendant,  and  see  Plo.  Corn.  103.  L  104,  b.  170, 
Also  vide  Com.  Dig.  (1  V.)  tit.  Appendant  and  Appurtenant. 

DE  AQUA  F  RISC  A.  Freshwater. 

AQUA  PONTANUS.    Bridge  water. 

AQILE  CAL1DA,  AQU/E  SOLI S,  AKEMAN-CESTER. 
Bath,  in  Somersetshire, 


AQILUDON.    Ediure,  iw/go  Eatotm. 

AQVJE  DUCTUS,  Aqvm  hai/stus.]  Two  servitudes  :  the 
former  consists  in  a  right  of  carrying  a  water-course  through 
the  grounds  of  another ;  the  latter,  of  watering  cattle  at  a 
river,  well,  or  pond.     Scotch  Diet. 

AQILEDUNEXSIS  SALTUS.  Waterdon. 

A  Q  U  M  D  U  N  UM .  Aicton. 

AQUAGE,  aquagium,  quasi  aquce  agium,  i.  e.  aquaednctus 

et  aquregangium/]     A  water- course.  In  some  instances 

used  for  toll  paid  for  water-carriage.    See  Ewage* 

AQUJEUDENSIS  PONS.  Eiford. 

AQUILiEDUNUM.    H  ox  ton . 

AQUJTANIA,  JE.  Aquitain,  now  containing  Guiennc 
and  (  iascony. 

A  RACE;  angir\  To  rase  or  erase,  from  the  French  an  a- 
cher,  evellere,  Blount. 

ARAHO,  In  araho  conjurare,  i.e.  To  make  oath  in  the 
church,  or  some  other  holy  place  ;  for,  according  to  the  IVtpua- 
rian  laws,  all  oaths  were  made  in  the  church  upon  the  relicks 
of  saints.  Spelm. 

A  R  A  T I A .    A  rable  grounds.  Corset 

A  RAT  RUM  TERR.E.  As  much  land  as  can  be  tilled 
with  one  plough. — Aralura  terrcc  is  the  service  which  the 
tenant  is  to  do  for  his  lord  in  ploughing  his  land.  See  Arrura. 
A  plough  gate  is  said  to  consist  of  eight  oxgatcs  of  land,  because 
anciently  the  plough  was  drawn  with  eight  oxen-   Scotch  Diet. 

A  RISE  I  A.    Ircbv,  in  Cumberland. 

ARBITRATION,  ARBITRATOR,  and  ARBITRA- 
MENT.   See  tit.  Award. 

A  RCA  C  Y  R  O  G  R A  PH I C  A  ,  she  cyrographoru  m  Jud worum . 
This  was  a  common  chest,  with  three  locks  and  keys,  kept  by 
certain  Christians  and  Jews,  wherein  all  the  contracts,  mort- 
gages, and  obligations  belonging  to  the  Jews  were  kept,  to 
prevent  fraud  ;  and  this  by  order  of  K.  Rich,  L  Hovedcns 
Annals,  p.  745. 

ARCHBISHOP,  archiepiscopus.~]  The  chief  of  the  clergy 
in  his  province.    See  title  Bishops. 

A  RC HI) E A C(  > N ,  archidiatwtrts.']  I s  one  that  hath  eccle- 
siastical dignity,  and  jurisdiction  over  the  clergy  and  laity, 
next  after  the  bishop,  throughout  the  diocese,  or  in  some  part 
of  it  only.  Archdeacons  had  anciently  a  superintend  ant  power 
over  all  the  parochial  clergy  in  every  deanery  in  their  pre- 
cincts ;  they  being  the  chiefs  of  the  deacons ;  though  they 
have  no  original  jurisdiction,  but  what  they  have  got  is  from 
the  bishop,  either  by  prescription  or  composition ;  and  Sir 
Simon  Degg  tells  us,  that  it  appears  an  archdeacon  is  a  mere 
substitute  to  the  bishop;  and  what  authority  he  hath  is  derived 
from  him,  his  chief  office  being  to  visit  and  inquire,  and 
episcopo  nunciare,  §c.  In  ancient  times  archdeacons  were  em- 
ployed in  servile  duties  of  collecting  and  distributing  alms  and 
offerings;  but  at  length,  by  a  personal  attendance  on  the 
bishops,  and  a  delegation  to  examine  and  report  some  causes, 
and  commissions  to  visit  the  remoter  parts  of  the  dioceses, 
they  became,  as  it  were,  overseers  of  the  church;  and,  by 

I degrees,  advanced  into  considerable  dignity  and  power.  Lan- 
franc,  archbishop  of  Canterbury,  was  the  first  prelate  in  Eng- 
land who  instituted  an  archdeacon  in  his  diocese,  which  was 
about  the  year  1075.  And  an  archdeacon  is  now  allowed  to 
be  an  ordinary,  as  he  hath  a  part  of  the  episcopal  power 
lodged  with  him.  He  visits  his  jurisdiction  once  every  year  ; 
and  he  hath  a  court,  where  he  may  inflict  penance,  suspend, 
or  excommunicate  persons,  prove  wills,  grant  administrations, 
and  hear  causes  ecclesiastical,  &c.  subject  to  appeal  to  the 
bishop  of  the  diocese,  under  stat.  24>  H.  8.  c.  12.  It  is  one 
part  of  the  office  of  an  archdeacon  to  examine  candidates  for 
holy  orders,  and  to  induct  clerks  within  his  jurisdiction,  upon 
receipt  of  the  bishop's  mandate.  2  Cro.  556:  I  Lev.  11)3: 
Wood's  Inst.  30. 

Archdeaconries  are  commonly  given  by  bishops,  who  do 
therefore  prefer  to  the  same  by  collation:  but  if  an  arch- 
deaconry be  in  the  gift  of  a  layman,  the  patron  doth  present  to 
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the  bishop,  who  institutes  in  like  manner  as  to  another  bene- 
fice; and  then  the  dean  and  chapter  do  induct  him,  that  is, 
after  some  ceremonies  place  him  in  a  stall  in  the  cathedral 
church  to  which  he  helongeth,  whereby  he  is  said  to  have  a 
place  in  the  choir.  Wats,  c.  15, 

Archdeacons,  by  stat.  13  and  14  Car.  2.  c.  4.  are  to  read  the 
Common  Prayer  and  declare  their  assent  thereunto,  as  other 
persons  admitted  to  ecclesiastical  benefices ;  and  also  must 
subscribe  the  same  before  the  ordinary  ;  but  they  are  not 
obliged  by  stat.  13  Eliz.  c.  12,  to  subscribe  and  read  the 
thirty-nine  articles  ;  for  although  an  archdeaconry  be  a  bene- 
fice with  cure,  yet  it  is  not  such  a  benefice  with  cure  as  seems 
to  be  intended  by  that  statute,  which  relates  only  to  such  be- 
nefices with  cure  as  have  particular  churches  belonging  to  them, 
Wats.  c.  15.  And  they  are  to  take  the  oaths  at  the  sessions, 
as  other  persons  qualifying  for  offices. 

The  judge  of  the  archdeacon's  court  (where  he  doth  pre- 
side himself)  is  called  the  official.    Wood's  Inst.  30. 

Where  the  archdeacon  hath  a  peculiar  jurisdiction,  he  is 
totally  exempt  from  the  power  of  the  bishop,  and  the  bishop 
cannot  enter  there,  and  hold  court ;  and  in  such  case,  if  the 
party  who  lives  within  the  peculiar  be  sued  in  the  bishop's 
court,  a  prohibition  shall  be  granted  ;  for  the  statute  intends 
that  no  suit  shall  be  per  saltnm ;  but  if  the  archdeacon  hath 
not  a  peculiar*  then  the  bishop  and  he  have  a  concurrent 
jurisdiction,  and  the  party  may  commence  his  suit  either  in 
the  archdeacon's  court  or  the  bishop's,  and  he  hath  election 
to  choose  which  he  pleascth :  and  if  he  c  ommence  in  the 
bishop's  court,  no  prohibition  -shall  be  granted  ;  for  if  it  should, 
it  would  confine  the  bishop's  court  to  determine  nothing  but 
appeals,  and  render  it  incapable  of  having  any  causes  originally 
commenced  there.  L.  Paym.  123* 

An  archdeacon  is  a  ministerial  officer,  and  cannot  refuse  a 
churchwarden  elected  by  the  parish.  WfeH  v.  Martin  liice. 
L.  Raym.  13$. 

ARCHERY.  A  service  of  keeping  a  bow,  for  the  use  of 
the  lord  to  defend  his  castle.    Co,  Lit.  sect.  157* 

ARCHES  COURT,  atria  de  arcuhusr\  The  chief  and 
most  aiu-ient  consistory  court  belonging  to  the  archbishop  of 
Canterbury  for  the  debating  of  spiritual  causes.  It  is  so 
called  from  the  church  in  London,  commonly  called  StP  Mary 
Le  Bow  (de  Area  bus),  where  it  was  formerly  held  ;  which 
church  is  named  Bow  Church,  from  the  steeple  which  is  raised 
by  pillars,  built  arch  wise,  like  so  many  bent  bows.  CoweL 

The  judge  of  this  court  is  stiled  the  Dean  of  the  Arches,  or 
Official  of  the  Arches  court  j  he  hath  extraordinary  jurisdic- 
tion in  all  ecclesiastical  causes,  except  what  belong  to  the 
prerogative  court  ;  also  all  manner  of  appeals  from  bishops 
or  their  chancellors  or  commissaries,  deans  and  chapters, 
archdeacons,  &c,  first  or  last,  are  directed  hither:  he  hath 
ordinary  jurisdiction  throughout  the  whole  province  of  Can- 
terbury, in  case  of  appeals;  so  that  upon  any  appeal  made, 
he,  without  any  farther  examination  of  the  cause,  sends  out 
his  citation  to  the  appellee,  and  his  inhibit  km  to  the  judge 
from  whom  tb<.  appeal  was  made.  Of  this,  see  more  4  Inst. 
337,  But  he  cannot  cite  any  person  out  of  the  diocese  of 
another,  unless  it  be  on  appeal,  &c.    Stat.  23  H.  8.  c.  9- 

In  another  sense  the  dean  of  the  arches  has  a  peculiar  juris- 
diction of  thirteen  parishes  in  London  called  a  deanery 
(being  exempt  from  the  authority  of  the  bishop  of"  London), 
of  which  the  parish  of  Bow  is  the  principal.  The  persons 
concerned  in  this  court  are  the  judge,  advocates,  registers, 
proctors*  &c,  And  the  foundation  of  a  suit  in  these  courts  is 
a  citation  for  the  defendant  to  appear ;  then  the  libel  is  exhi- 
bited which  contains  the  action,  to  which  the  defendant  must 
answer  ;  whereupon  the  suit  is  contested,  proofs  are  produced, 
and  the  cause  determined  by  the  judge,  upon  hearing  the  ad- 
vocates on  the  law  and  fact ;  when  follows  the  sentence  or 
decree  thereupon. 

This  court,  as  also  the  court  of  peculiars,  the  admiralty 
court,  the  prerogative  court,  and  the  court  of  delegates  (for  the 


most  part),  are  now  held  in  the  hall  belonging  to  the  college  of 
civilians,  commonly  called  Doctor's  Commons.    Floy-  81* 

From  this  court  the  appeal  is  to  the  king  in  chancery  ;  by 
stat.  25  1L  8-,  c.  If)- 

ARCHIVES,  Arckiva,  from  area,  a  chest.]  The  Rolls,  or 
any  place  where  ancient  records,  charters,  and  evidences,  be- 
longing to  the  crown  and  kingdom  arc  kept;  also  the  Chan- 
cery, Exchequer-office,  &c.  Audit  hath  been  sometimes  used 
for  repositories  in  libraries.— It  is  used  in  common  speech  for 
the  records  themselves. 

DE  ARCUBUS.  Bowes. 

ARENTARE.  To  rent  out,  or  let  at  a  certain  rent.  Con- 
suet tut.  Downs  de  Farendon,  MS.  Jbl.  53. 

ARERIESMENT.  Surprise,  affrightment. — To  the  great 
areriesment  and  eslenysanent  of  the  common  law.  Rot.  Pari 
21  Ed.  3. 

ARCADIA,  and  ARGATHALIA.  Argyleshire, in  Scotland, 
ARGENTUM  ALBUM.    Silver  coin,  or  pieces  of  bullion 

that  anciently  passed  for  money.    See  Alba  Firma. 

ARGENTUM  DEI.    God's  money;  i.  e.  money  given  in 

earnest  upon  the  making  of  any  bargain ;  hence  comes  arks, 

earnest. 

ARGIL,  or  ARGOIL,  Clay,  lime,  and  sometimes  gravel ; 
also  the  lees  of  wine,  gathered  to  a  certain  hardness,  Laiv 
Fr.  Met. 

ARGUMENTOSUS,  ingenious;  mentioned  by  our  historian 
Neubrigensis,  Lib.  1.  c.  J  1- 

ARICONIUM.    Kcnchestcr,  near  Hereford. 

DE  ARIDA  VILLA.    Drayton,  or  Dreydon. 

ARIERBAN.  The  edict  of  the  ancient  French  and  Ger- 
man kings,  &c.  commanding  all  their  tenants  to  come  into  the 
army ;  if  they  refuse,  then  to  be  deprived  of  their  estates. — 
See  S petal,  in  v,  Afibatinum,  §c. 

ARIETUM  LEVATIO.  An  old  sportive  exercise,  sup- 
posed to  be  the  same  with  running  at  the  quintain.  See  Ste- 
vens* ShuLyx'arCy  edit.  179->?  vol.  vi.  p.  2J,  17-;. 

ARM  A  DARE,  To  dub  or  make  a  knight.  Arma  capere, 
or  suscipere,  to  be  made  a  knight.  Kennet's  Parock.  Atiiiq* 
p.  288  :  Walsingham,  p.  507.  The  word  arma  in  these  places, 
signifies  only  a  sword ;  but  sometimes  a  knight  was  made  by 
giving  him  the  whole  armour.  (Jrdericus  Vitalise  lib.  8.  de 
Henrico,  §c. 

ARMA  LIBERA.  A  sword  and  a  lance  which  were 
usually  given  to  a  servant  when  he  was  made  free.  Leg.  Will, 
cap.  (i 5. 

ARMA  MOLUTA.  Sharp  weapons  that  cut,  opposed  to 
such  as  are  blunt,  wThich  only  break  or  bruise*  Bract,  lib.  3- 
They  are  called  arma  emolita  by  Fleta,  lib.  I .  c  33.  par.  6. 

ARMAi  REVERSATA.  A  punishment  when  a  man  was 
convicted  of  treason  or  felony  :  thus  our  historian  Knighton, 
speaking  of  Hugh  Spencer,  tells  us,  Prima  vestterunt  cum  uno 
vestimento  cum  amis  suis  reversatis.    Lib.  3.  p.  2546\ 

ARMARIA.    Vide  Almaria. 

ARMIGER,  Esquire.  A  title  of  dignity  belonging  to  such 
gentlemen  as  bear  arms:  and  these  are  either  by  curtesy }  as 
sons  of  noblemen,  eldest  sons  of  knights,  &c, ;  or  by  creation, 
such  as  the  king's  servants,  &c.  The  word  armiger  has  been 
also  applied  to  the  higher  servants  in  convents.  Paroch. 
Antic/.  5?6.    See  title  Esquire,  and  Spclman  in  v. 

AitMISCARA,  is  a  sort  of  punishment  decreed  or  imposed 
on  an  offender  by  the  judge.  Malmsb.  lib.  2.  p.  97:  Walking* 
ham,  p.  430.  At  first  it  was  to  carry  a  saddle  at  his  back,  m 
token  of  subjection.  Brampton  says,  that,  in  the  year  1776, 
the  king  of  the  Scots  promised  king  Hen.  2.  at  York,  Lanceam 
et  sellam  s'uam  super  all  are  Sancti  Petri  ad  perpetuam  hujus 
subjeclionis  manor iam  offer?  e.    See  Spelm.  in  v. 

ARMORIAL  BEARINGS.  By  various  acts,  38  G.  3. 
c.  53:  39  G.  3.  c.  8:  41  G.  3.  (U.  K.)  c.  69:  43  G.  3.  c.  161, 
the  last  of  which  only  is  at  present  in  force,  a  duty,  (now  under 
the  management  of  commissioners  of  taxes)  is  imposed  on  armo- 
rial bearings,  whether  borne  on  plate  or  carriages,  &c. 
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ARMOUR  and  ARMS,  in  the  understanding  of  law  are 
extended  to  any  thing  that  a  man  wears  for  his  tie  fence,  or 
takes  into  his  hands,  or  useth  in  anger,  to  strike  or  cast  at 
another.  Comp.  Just.  65.  Arms  are  also  what  we  call  in 
Latin  insignia,  ensigns  of  honour ;  as  to  the  original  of  which, 
it  was  to  distinguish  commanders  in  war ;  for  the  ancient  de- 
fensive armour  being  a  coat  of  mail,  &c  which  covered  the 
persons,  they  could  not  be  distinguished,  and  therefore  a  cer- 
tain badge  was  painted  on  their  shields,  which  was  called  arms  ; 
but  not  made  hereditary  in  families  till  the  time  of  king  Rich.  I. 
on  his  expedition  to  regain  Jerusalem  from  the  Turks:  and, 
besides  shields  with  arms,  they  had  a  silk  coat  drawn  over  their 
armour and  afterwards  a  stiff  coat,  on  which  their  arms  were 
painted  ail  over,  now  the  herald's  coat  of  arms.    Sid.  352. 

By  stat.  13  R.  2.  si.  L  c.  2,  the  constable  (Lord  High 
Constable)  shall  have  cognizance  of  contracts  touching  deeds  of 
arms  done  out  of  the  realm ;  but  it  seems  he  cannot  punish  for 
painting  coats  of  arms,  &e.  See  2  Hawk.  P.  C.  c.  4.  §  5 — 8. 
and  this  Diet*  tit.  Constable. 

By  the  common  law  it  is  an  offence  for  persons  to  go  or  ride 
armvd  with  dangerous  and  unusual  weapons:  but  gentlemen 
may  wear  common  armour \  according  to  their  quality,  &c. 
3  Just.  160. 

By  stat.  7  E.  I.  st.  1.  the  king  may  prohibit  force  of  arms, 
and  punish  offenders  according  to  law  ;  and  herein  every  subject 
is  bound  to  be  aiding.  And  by  stat,  2  E.  3.  c.  3.  enforced  by 
stats.  7  R-  2,  c.  13.  and  20  R.  2.  c.  h  none  shall  come  with 
force  and  arms  before  the  king's  justices,  nor  ride,  nor  go  armed, 
in  affray  of  the  peace,  on  pain  to  forfeit  their  armour,  and  suffer 
imprisonment,  &c. 

Under  these  statutes  none  may  wear  (unusual)  armour  pub- 
licly upon  pretence  of  protecting  his  person  ;  but  a  man  may 
assemble  his  neighbours  to  protect  his  house  without  transgress- 
ing the  act.  1  Hawk.  P.  C.  267.  But  no  wearing  of  arms  is 
within  the  stat.  unless  they  are  such  as  terrify ;  therefore,  the 
weapons  of  fashion,  as  swords,  &c,  or  privy  coats  of  mail,  may 
be  worn.  Id.  ib.  And  one  may  arm  to  suppress  riots  or  dangcr- 
rous  insurrections.    Id.  268. 

By  the  Bill  of  Rights,  1  TV.  §  M.  si.  2.  c.  2.  it  is  declared 
that  **  the  subjects  which  are  Protestants,  may  have  arms  for 
their  defence  suitable  to  their  conditions,  as  allowed  by  law." 
See  stat.  33  H.  8.  c.  6.  and  tit.  Game  and  Const  able,  III.  2. 

By  47  G.S.sL  2.  c.  54.  and  50  G.  3.  c.  1 CK).  to  prevent,  impro- 
per persons  from  having  arms  in  Ireland ;  all  persons  keeping 
arms  shall  be  licensed,  and  when  required  shall  deliver  up  their 
arms  to  be  placed  in  the  public  stores.  These  acts  are  temporary. 
And  see  1  Will.  4.  c.  41.  as  to  importation  and  exportation  of 
arms  in  Ireland. 

By  53  G.  3,  c.  115  :  55  G.  3.  c.  59.  regulations  are  made  for 
insuring  the  careful  manufacture  of  fire-arms  in  England,  and 
making  provision  for  proving  the  barrels  thereof. 

By  stat.  60  G.  3,  c.  1.  for  preventing  the  training  of  persons 
to  the  use  of  arms,  and  the  practice  of  military  evolutions  and 
exercises,  all  meetings  and  assemblies  of  persons  fin  England, 
Scotland,  or  Ireland),  for  training  and  drilling  themselves,  or 
being  trained  or  drilled  to  the  us?  of  arms,  or  for  practising 
military  exercise,  movements,  or  evolutions,  without  authority 
from  the  crown,  or  the  lieutenant,  or  two  justices  of  the  peace  of 
the  county,  are  prohibited  as  dangerous  to  the  peace  and  security 
of  the  kings  subjects  and  his  government.  Persons  attending 
such  meetings  for  the  purpose  of  training  others,  are  made  pu- 
nishable by  transportation  not  exceeding  seven  years,  or  impri- 
sonment not  exceeding  two  years.  All  such  meetings  may  be 
disposed  of  by  any  justice  of  peace  or  constable,  or  the  parties 
present  may  he  arrested  and  committed,  or  held  to  bail.  By 
cap.  2.  of  the  same  session  (now  expired),  justices  of  the  peace 
in  certain  disturbed  counties,  were  authorised  to  seize  and  de- 
tain arms  kept  for  purposes  dangerous  to  the  public  peace. 

ARMY.    See  tits.  King,  Militia,  Soldiers. 

ARNALDIA,  Arnold  ia. 2    A  disease  that  makes  the  hair 


fall  off  like  the  alopecia,  or  like  a  distemper  in  foxes.  Rog. 
H&veden,  p.  693. 

ARNALIA,  Arable  grounds.  This  word  is  mentioned  in 
Domesday,  tit.  Essex, 

AROMATARILJS,  Latin.'}  A  word  often  used  for  ^grocer 
but  held  not  good  in  law  proceedings.    1  Vent.  142. 

ARPEN,  or  Arpent.  An  acre  or  furlong  of  ground:  and 
according  to  the  old  French  account  in  Domesday-book,  100 
perches  make  an  arpcnt.  The  most  ordinary  acre,  called 
I' arpent  de  France,  is  one  hundred  perches  square  ;  but  some 
account  it  but  half  an  acre. 

ARPENTATOR,    A  measurer  or  surveyor  of  land, 

A  R  QUE  BUSS,  Fr.  Arquebuse.}  A  short  hand  gun,  a 
caliver,  or  pistol;  mentioned  in  some  of  our  ancient  statutes. 
La rv  Fr.  Diet. 

ARRACK.  A  duty  and  excise  is  payable  for  arrack  im- 
ported from  the  East  Indies.    See  tit.  Navigation  Acts. 

ARRAIATIO  PEDITUM,  is  used  in  Pat.  \Ed.2.  for  tlu 
arraying  of  foot  soldiers. 

ARRAIERS,  Arraitoresr\  Such  officers  as  had  the  care  of 
the  soldiers*  armour,  and  whose  business  it  was  to  see  them 
duly  accoutred.  In  several  reigns  commissioners  have  been 
appointed  for  this  purpose. 

ARRAIGN,  ARRAIGNMENT,  from  the  Fr,  arranger, 
to  set  a  thing  in  order ;  hath  the  same  signification  in  law : 
but  the  true  derivation  is  from  the  French  arraisonncr,  i.  c.  ad 
rafionem  ponere.  To  call  a  man  to  answer  in  form  of  law.  A 
prisoner  is  arraigned,  when  he  is  indicted  and  brought  to  trial : 
and  to  arraign  a  writ  of  assise,  is  to  cause  the  demandant  to  be 
called  to  make  the  plaint,  in  such  manner  as  the  tenant  may  be 
obliged  to  answTer.  Co.  Lit.  262.  But  no  man  is  properly 
arraigned  but  at  the  suit  of  the  king,  upon  an  indictment 
found  against  him,  or  other  record  wherewith  he  is  to  be 
charged  ;  and  this  arraignment  is  to  take  care  that  the  prisoner 
do  appear  to  be  tried  and  hold  up  his  hand  at  the  bar,  for  the 
certainty  of  the  person,  and  plead  a  sufficient  pica  to  the  indict- 
ment.   Co.  Lit.  262,  263. 

The  prisoner  is  to  hold  up  his  hand  only  in  treason  and 
felony ;  but  this  is  merely  a  ceremony :  if  he  owns  that  he  is 
the  person,  it  is  sufficient  without  it ;  and  then  upon  his  arraign- 
ment his  fetters  are  to  be  taken  off;  and  he  is  to  be  treated  with 
all  the  humanity  imaginable.  2  Inst.  315:  3  Inst.  35  :  4  Bt. 
Com.  322  :  Hawk.  P.  C.  c.  28.  §  I.  A  peer  need  not  hold  up 
his  hand.    4  Si,  Trials,  211. 508- 

The  arraignment  of  a  prisoner  consists  of  three  parts: — 1st, 
calling  him  to  the  bar,  and  by  holding  up  bis  hand,  or  otherwise, 
making  it  appear  he  is  the  party  indicted; — 2udly,  reading  the 
indictment  to  him  distinctly  in  English,  that  he  may  fully  un- 
derstand the  charge  ; — 3rdly,  demanding  of  him  whether  he  be 
guilty  or  not  guilty,  and  entering  his  plea;  and  then  demanding 
of  him  how  he  will  be  tried  ;  the  common  answer  to  which  is 
by  God  and  the  country.    2  Hale  Hist.  2  ]  Q. 

An  attainder  of  high  treason  has  been  reversed  for  the  omis- 
sion of  an  arraignment.  2  Hawk.  P.  C.  438.  which  see  for 
farther  matter  as  to  Arraignment. 

If  in  action  of  slander  for  calling  one  thief ,  the  defendant 
justifies  that  the  plaintiff  stole  goods,  and  issue  is  thereon  taken; 
if  it  be  found  for  the  defendant  in  B.  R.  and  for  felony  in  the 
same  county  where  the  court  sits,  or  before  justices  of  assise,  &c. 
he  shall  be  forthwith  arraigned  upon  this  verdict  of  twelve 
men,  as  on  an  indictment.    2  Hale's  Hist.  P.  C.  151* 

The  pleas  upon  arraignment  are  cither  the  general  issue, 
not  guilty  ;  plea  in  abatement,  or  in  bar ;  and  the  prisoner 
may  demur  to  the  indictment ;  he  may  also  confess  the  fact, 
but  then  the  court  has  nothing  more  to  do  than  to  proceed  to 
judgment  against  him. 

When  the  person  charged  is  called  upon  to  plead  it  is  enacted 
by  stat.  7  and  8  G.  4.  c.  28.  §  I.  "  that  if  any  person  not  having 
the  privilege  of  peerage,  being  arraigned  upon  any  indictment 
for  treason,  felony,  or  piracy,  shall  plead  thereto  a  plea  of  f  not 
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guilty/  he  shall  by  such  plea,  without  any  farther  form,  be 
deemed  to  have  put  himself  upon  the  country  for  trial,  and  the 
court  shall  in  the  usual  manner  order  a  jury  for  the  trial  of 
such  person  accordingly  and  by  section  2  of  the  same  statute 
it  is  enacted,  t(  that  if  any  person  being  arraigned  upon  or 
charged  with  any  indictment  or  information  for  treason,  felony, 
piracy,  or  misdemeanour,  shall  stand  mute  of  malice,  or  will 
not  answer  directly  to  the  indictmentor  in  formation,  in  every 
such  case  it  shall  be  lawful  for  the  court  if  it  shall  so  think  fit, 
to  order  the  proper  officer  to  enter  a  plea  of  f  not  guilty'  on  be- 
half of  such  person,  and  the  plea  so  entered  shall  have  the  same 
force  and  effect  as  if  the  person  had  so  pleaded  the  same." 

ARRAY,  arraya  sive  arraiamentum.~]  An  old  French  word, 
signifying  the  ranking  or  setting  forth  of  a  jury  of  men  impa- 
nelled upon  a  cause-  And  when  we  say  to  array  a  panel,  that 
is,  to  set  forth  the  men  impanelled  one  by  another,  F.  N.  B~ 
157.  To  challenge  the  array  of  (lie  panel,  is  at  once  to  except 
against  all  the  persons  arrayed  or  impanelled,  in  respect  of  par- 
tiality, &c.  Co.  Lit.  156.  "if  the  sheriff  be  of  affinity  to  either 
of  the  parties  ;  or  if  any  one  or  more  of  the  jurors  are  returned 
at  the  nomination  of  either  party ;  or  for  any  other  partiality  ; 
the  array  shall  be  quashed.  See  2  Barn.  §•  C.  104.  The 
word  array  also  relates,  in  a  particular  manner,  to  military  order, 
as  to  conduct  persons  armed,  &c,  Stat.  ]  3  and  14  Car.  2.  cap.  3. 
ARRAY,  Military,  Commission  of-  See  tit*  Soldiers. 
ARREARS  or  ARREARAGES,  arera&a,  from  the  French 
arriere,  retro,  behind.]  Money  unpaid  at  the  due  time,  as  rent 
behind;  the  remainder  due  on  an  account;  or  a  sum  of  money 
remaining  in  the  hand  of  an  accountant. 

ARRECTATUS.  One  suspected  of  any  crime.  Offic. 
Coronal.  Spelm.  Gloss. 

ARRECTED;  reckoned,  considered,  1  Inst.  173*  b.  &  n. 
ARRENATUS,  arraigned,  accused.  Rot.  Pari  21  Ed,  h 
ARRENTATION,  from  the  Spanish  arrendar,  ad  cerium 
redditum  dtmiitereJ]  The  licensing  the  owner  of  lands  in  the 
forest,  to  inclose  them  with  a  low  hedge  and  small  ditch,  ac- 
cording to  the  assise  of  the  forest,  under  a  yearly  rent :  saving 
the  arrentafions  is  saving  a  power  to  give  such  licences.  Qrdin. 
Forest  a?,  34  Ed.  \.st.  5. 

ARREST,  arrestnm,  from  the  Fr.  arreter,  to  stop,  or  stay.] 
A  restraint  of  a  man's  person,  obliging  him  to  be  obedient  to 
the  law :  and  it  is  defined  to  be  the  execution  of  the  command 
of  some  court  of  record  or  officer  of  justice.  An  arrest  is  the 
beginning  of  imprisonment,  when  a  man  is  first  taken,  and  re- 
strained of  his  liberty,  by  power  or  colour  of  a  lawful  warrant : 
also  it  signifies  the  decree  of  a  court,  by  which  a  person  is 
arrested.    2  Shep.  Ab.  299- 

Arrests  are  either  in  civil  or  criminal  cases. 
An  arrest  in  a  civil  cause  is  defined  to  be  the  apprehending  or 
restraining  one's  person  by  process  in  execution  of  the  command 
of  some  court.,  or  officers  of  justice.     Wood's  Inst.  5/5. 

There  are  several  statutes,  securing  the  liberty  of  the  subject, 
against  unlawful  arrests  and  suits.  See  Magna  Charta,  c,  29  : 
8  Ed.  I.e.  35:  and  see  tit*  Barrator. 

Some  persons  are  also  privileged  from  arrests,  viz.  peers  of 
the  realm,  members  of  parliament,  peeresses  by  birth,  (1  Inst, 
131:  2  J n si.  50:  4  Bacon's  Ab.  228.)  peers  of  Scotland, 
(1  Sfra.  990.)  a  peeress  by  marriage,  (Co.  Lit.  16\  6:  Co.  53  : 
Dyer,  79.)  an  Irish  peer,  (1  M.  $  R,  1 10  :  7  B.  $  C.  388.)  a 
Scotch  peer  who  votes  at  the  election  of  peers,  (8  Bing.  55;^ 
members  of  convocation  actually  attending  thereon,  (si.  8  fL  (h 
r\  1.)  bishops,  ambassadors,  or  the  domestic  servant  of  an  ambas- 
sador, really  and  bond  Jide  in  that  capacity ,  (sL  7  Ann.  c.  12: 
$  Wits,  32':  2  Str.  797:  2  Ld.  Rayni.  1524:  4  Burr.  20 Hi, 
17:  3  Burr.  1676.)  the  king's  servants,  fl  liaym.  152: 
8  Mod.  12.)  marshal,  warden  of  the  fleet,  (1  Vent  65J)  clerks, 
attornies,  and  all  other  persons  attending  the  courts  of  justice, 
(4  Inst.  72;  2  Inst.  551  :  12  Mod.  163 :  11  E.  R.  43</:  1  H. 
Bl.  e.  636:  1  Matt.  $  Set.  Be  p.  (>3S.)  clergymen  performing 
divine  service,  and  not  merely  staying  in  the  church  with  a 
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fraudulent  design;  slats.  50  E.  3  c.  5  :  1  Jl.  2.  c.  l6.  repealed 
by  stat.  9  G.  4.  c.  31 ;  but  by  which  act,  §  23.  it  is  declared  to 
be  a  misdemeanour  to  arrest  any  clergyman  upon  civil  process, 
during  his  performance  of,  or  going  to,  or  returning  from  the 
performance  of  divine  service;  suitors,  (Bro.  Privil.  57.)  wit- 
nesses subpoenaed,  and  other  persons  necessarily  attending  any 
court  of  record  upon  business,  (Sir  T.  Raym.  101  :  1  Vent.  11 : 
Rules  in  Chan.  817:  S  Inst.  141.)  A  bankrupt  coming  to  sur- 
render, or  within  forty-two  days  after  his  surrender,  (st.  5. 
G.  2.  c.  30.  §  5.  and  see  Coivp.  156.  but  not  an  extent  at  the 
suit  of  the  crown,  2  Bl.  Rep.  1L42.)  witnesses  properly  sum- 
moned before  commissioners  of  bankrupt,  or  other  commis- 
sioners under  the  great  seal,  (1  Atk.  54.)  but  not  creditors  com- 
ing to  prove  their  debts,  (4  Term  Rep.  3770  heirs,  executors, 
or  administrators,  R.  M.  16*54.  except  on  personal  contracts  by 
themselves,  (I  T.  Rep.  7 Hi.)  <>r  in  cases  of  devastavit,  (I  Salk. 
98.)  sailor  or  volunteer  soldier:  (unless  the  debt  is  twenty 
pounds,)  Stat.  1  G.  2.  c.  14.  §  15:  31  G.  3.  c.  13,  §  65.  See 
Barnes,  114:  1  Str.  2.  7'  1  Black  Rep,  29,  30.— Officers  of 
courts  are  allowed  these  privileges  only  where  they  sue  or  are 
sued  in  their  own  right ;  not  if  as  executors  or  administrators, 
nor  in  joint  actions.  Hob.  177  :  Dyer,  24.  p.  150:  2  Sid,  157  ' 
Latch.  199:  Godb.  10:  2  Roll.  Ab.  274.  See  3  Comm.  c,  1£>. 
p.  28y.  tbat  no  arrests  can  be  made  in  the  king  s  presence,  &c. 

But  this  privilege  does  not  extend  to  Irish  or  other  foreign 
peers,  (2  Inst.  48  :  3  Inst.  70.)  or  to  peeresses  by  marriage,  if 
thev  afterwards  intermarry  with  commoners.  Co.  Lit.  16: 
2  Inst,  50:  7  Co,  15,  It). 

And  though  the  servants  of  peers  necessarily  employed  about 
their  persons  and  estates,  could  not  formerly  be  arrested; 
(2  Str.  1065:  1  Wils.  278.)  yet  this  privilege  seems  to  have 
been  taken  away  by  the  stat.  10  G.  3.  c,  50.  §  2. 

A  person  who  has  been  appointed  his  majesty's  coachman, 
and  who  is  liable  to  be  called  upon  to  act  in  that  quulity,  is  not 
liable  to  be  arrested,  although  he  publicly  carries  on  trade, 
and  the  debt  was  contracted  in  the  course  of  such  business. 
2  Taunt.  \G7- 

Members  of  corporations  aggregate,  and  hnndredors,  not 
being  liable  to  a  capias,  cannot  be  arrested  in  their  corporate 
capacity,  or  on  the  statutes  of  hue  and  cry,  &c.  Bro.  tit. 
Corp.  43  :  3  Keb.  1 26',  7-  Corporations  must  be  made  to  appear 
by  distringas.    Finch,  353:  3  Salk.  4() ;  and  see  2  W.  4.  c.  2% 

In  an  action  against  husband  and  wife,  the  husband  alone  is 
liable  to  be  arrested,  and  shall  not  be  discharged  until  he  have 
put  in  bail  for  himself  and  wife  ;  1  Vent.  49  :  1  Mod.  8  j  and 
if  she  is  arrested,  she  shall  be  discharged  on  common  bail* 
1  Term  Rep.  486:  1  Salk.  115.   See  tit.  Bail 

A  clerk  of  the  court  ought  not  to  be  arrested  for  any  thing 
which  is  not  criminal,  because  he  is  supposed  to  be  always 
present  in  court  to  answer  the  plaintiff.  1  Lill.  94.  Arrests 
are  not  to  be  made  within  the  liberty  of  the  king's  palace  : 
nor  may  the  king's  servants  be  arrested  in  any  place  without 
notice  first  given  to  the  lord  chamberlain,  that  he  remove 
them,  or  make  them  pay  their  debts.    Vide  tit.  Ambassador. 

There  is  this  difference  between  arrests  in  civil  and  criminal 
cases  ;  that  none  shall  be  arrested  for  debt,  trespass,  Sec  or 
other  cause  of  action,  but  by  virtue  of  a  precept  or  command- 
ment out  of  some  court :  but  for  treason,  felony,  or  breach 
of  the  peace,  any  man  may  arrest  without  warrant  or  precept. 
Terms  de  Ley,  54* 

The  abuses  of  gaolers  and  sheriffs'  officers  towards  their 
prisoners  are  well  restrained  and  guarded  against  by  stat. 
32  G.  2.  c.  28  ;  the  chief  provisions  of  which  are,  that  an 
officer  shall  not  carry  his  prisoner  to  any  tavern,  &e.  without 
his  consent,  nor  charge  him  for  any  liquor  but  such  as  he  shall 
freely  call  for,  nor  demand  for  caption  or  attendance  any  other 
than  his  legal  fee,  nor  exact  any  gratuity-money,  nor  carry  his 
prisoner  to  gaol  within  twenty-four  hours  after  his  arrest,  un- 
less the  prisoner  refuses  to  go  to  some  safe  house  (except  his 
own)  of  his  own  choosing.    Nor  shall  any  officer  take  for  the 
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diet,  lodging,  or  expcnces  of  his  prisoner  more  than  shall  be 
allowed  by  an  order  of  sessions.  Kailiffs  to  show  a  copy  of  the 
net  to  prisoners,  and  to  permit  perusal  thereof;  and  the 
prisoner  to  send  for  his  own  victuals,  bedding,  &c. 

Sheriffs  and  their  officers  to  take  no  reward  for  doing  their 
office  but  according  to  law.  Stat.  3  E.  1.  c.  26  ;  1  ff.  4.  c.  1 1  : 
Co.  Lit.  868  :  23  Hi  &  c.  9  :  Plvntd.  465. 

The  fees  now  allowed  by  the  master  for  arrests  on  mesne 
process  in  town  are  10s.  6d.  on  capias,  bill  latitat,  &c.  and 
1  guinea  if  by  original,  and  also  in  the  country  1  guinea  and 
Is.  per  mile.  '  Iiupeifs  Sheriff,  l±2.     See  2  U'\  4.  c.  31).  §  4. 

The  scat.  8  c.  2.  §  4.  enacts  that  if  any  person  procure 
another  to  be  arrested  in  the  Marshalsea,  or  in  any  court  within 
London,  &c,  at  the  suit  of  any  person,  where  there  is  no  such 
person  known ,  or  without  the  plaintiffs  consent,  every  person 
who  shall  procure  such  arrest,  &c.  and  shall  be  accusal  by 
indictment,  presentment,  or  by  the  testimony  of  witnesses, 
or  other  due  proof,  shall  suffer  six  months'  imprisonment  with- 
out bail  or  mainprize,  and  pay  to  the  party  arrested  treble 
costs,  and  forfeit  10/,  for  every  such  offence,  to  be  recovered  by 
action  of  debt,  Sec. 

By  stat.  2Q  Car.  2,  c.  %  no  writ,  process,  warrant,  &c. 
(except  in  cases  of  treason,  felony,  or  for  breach  of  the  peace) 
shall  be  served  on  a  Sunday  ;  on  pain  that  the  person  serving 
them  shall  be  liable  to  the  suit  of  the  party  grieved,  and 
answer  damages,  as  if  the  same  had  been  done  without  writ  ; 
an  action  of  false  imprisonment  lies  for  arrest  on  a  Sunday,  and 
the  arrest  is  void.  1  Salk.  78.  A  defendant  was  arrested  on 
a  Sunday  by  a  writ  out  of  the  Marshalled ;  and  the  court  of 
B.  li.  being  moved  to  discharge  him,  it  was  denied  ;  and  he 
was  directed  to  bring  action  of  false  imprisonment.  5  Mafl. 
lie  p.  95.  The  defendant  being  taken  upon  a  Sunday,  without 
any  warrant,  and  locked  up  all  that  day ;  on  Monday  morning 
a  writ  was  got  against  him,  by  which  lie  was  arresred  ;  it  was 
ruled,  that  he  might  have  an  action  of  false  imprisonment, 
and  that  an  attachment  should  go  against  those  who  took  him 
on  the  Sunday.  Mod.  Cos.  !)(>.  Attachments  have  been  often 
granted  against  bailiffs  for  making  arrests  on  Sunday  :  hut 
affidavit  is  usually  made,  that  the  party  might  be  taken  upon 
another  day.  1  Mod*  56.  A  person  may  be  retaken  on  a 
Sunday,  where  arrested  the  day  before,  &c.  Mod.  Cos.  231. 
And  a  man  may  be  taken  on  a  Sunday  on  an  escape  warrant : 
or  on  fresh  pursuit  when  taken  the  day  before ;  2  Ld.  Raynt. 
1028  :  2  Salk.  626  ;  when  he  goes  at  large  out  of  the  rules  of 
the  King's  Bench  or  Fleet  prison,  &c.  Stat.  5  Attn.  c.  9.  Also 
bail  may  take  the  principal  on  a  Sunday,  and  eon  fine  him  till 
Monday,  and  then  render  him.  1  Ath  239 :  6  Mod  251.  A 
party  cannot  be  arrested  on  a  Sunday  on  an  attachment  for 
non- performance  of  an  award,  it  being  only  in  the  nature  of 
a  civil  execution.    I  T.  Pep.  26(i.  denies  1  Af/c.  .581. 

By  9  G.  4.  c.  31.  §  23.  the  arresting  any  clergyman  upon 
any  civil  process,  while  performing,  or  going  to,  or  returning 
from  performance  of  divine  service,  is  declared  a  misdemeanor. 

By  stat.  1 1  and  12  W.  3.  c  9*  no  person  is  to  be  held  to 
hail  in  Wales  on  process  out  of  the  courts  at  Westminster  for 
less  than  20/. 

By  43  G.  3.  c.  46.  for  the  more  effectual  prevention  of  frivo- 
lous and  vexatious  arrests,  &e.  no  person  shall  be  arrested  (in 
England  or  Ireland)  except  where  the  case  of  action  original  I  v 
required  bail:  §  1.  The  defendant  on  an  arrest  may  deposit 
the  amount  of  the  debt  with  the  sheriff,  and  10/.  to  answer  the 
costs;  which  deposit  shall  be  paid  into  court,  and  on  the 
defendant's  perfecting  bail  repaid  him ;  or  if  bail  is  not  put  in 
shall  be  paid  over  to  the  plaintiff:  §  2.  The  plaintiff  shall  not 
be  entitled  to  costs,  if  he  does  not  recover  the  amount  of  the 
sum  for  which  defendant  was  held  to  bail,  &c.  :  §  3. —  Nor  to 
costs  on  action  on  the  judgment  unless  by  order  of  the  court  ; 
§  4.  The  defendant  may  justify  hail  on  mesne  process  in  vaca- 
tion: §  6.    See  also  7  and  H  G.  4.  c.  71.  §  2 — 4. 

By  37  G.  3.  c.  45.  (for  the  restraining  of  payments  in  cash 
by  the  Bank  of  England,  and  amended  by  43  G.  3.  c.  18.  and 
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continued  by  several  subsequent  acts  to  5th  July,  1 8 J  8}j  no, 
person  to  be  held  to  special  bail,  unless  affidavit  required  to  be 
made  by  \2  G.  I.  c.  21).  also  add  that  there  had  been  no  offer 
to  pay  in  Bank  notes^  or  partly  in  notes  and  partly  in  cash, 
otherwise  proceedings  to  be  had  as  if  no  affidavit  had  been 
made  to  hold  to  special  bail.  But  by  the  5[)  G.  S.  c.  49.  §  1 .  the 
restrictions  on  cash  payments  ceased  on  the  1st  May,  182:>.  so 
that  it  is  no  hm^ei  neressary  to  negative  a  tender  in  Hank  notes. 

No  person  shall  be  held  to  special  bail  or  arrested  upon  any 
process  issuing  out  of  any  court  (in  England)  when  the  cause 
of  action  shall  not  have  originally  amounted  to  20/. }  exclusive 
of  costs,  7  and  8  G.  4.  c.  71-  §  1  ;  and  so  in  Ireland  by  stat. 
10  G.  4.  c.  35. 

1 1  is  not  necessary  that  the  creditor  should  himself  swear  to 
the  debt  ;  it  suffices  for  another  person  to  swear  positively  that 
defendant  is  indebted  to  plaintiff,  without  showing  that  the  de- 
ponent is  the  agent  of,  or  connected  with,  the  plaintiff.  King  v. 
Tin  ner,  \  CM.  5$ ;  Brown  v.  Davis,  1  Chit.  l6U  S.  P. 
Putters  v.  Luyijies,  1  B.  §  P.  I  :  Lee  v.  Sri  wood,  9  Price,  322. 

In  trover  the  defendant  might  be  held  to  bail  of  course. 
2  Sir.  1122:  Cowp.  529.  For  this  is  more  an  action  of  pro- 
perty than  a  tori.  ]  Wilis*  23.  But  now  by  a  rule  48  G.  3* 
(9  East ,  325.)  no  person  can  be  held  to  bail  in  trover  or  detinue 
without  an  order  of  the  chief  justice  or  a  judge:  and  by  the 
rule  H.  T.  1832,  in  all  the  courts  after  non  pros  nonsuit  or  dis- 
continuance, the  defendant  shall  not  be  arrested  a  second  time 
without  the  order  of  a  judge. 

In  an  action  of  debt  on  a  judgment,  whether  after  verdict  or 
by  default,  defendant  cannot  he  arrested  if  he  was  previously 
held  to  bail  in  the  original  action.    Say.  1  f>0. 

Bail  cannot  be  had  in  an  action  on  the  second  judgment, 
where  bail  has  been  given  on  the  first.    2  Sir.  782. 

In  what  eases  special  hail  shall  be  required,  see  tit.  Bail. 

Formerly  one  great  obstruction  to  public  justice,  civil  as  well 
as  criminal,  w  as  the  number  of  privileged  places,  such  as  the 
Mint,  Savoy,  &c.  under  pretence  of  their  being  ancient 
palaces ;  hut  the  sanctuaries  for  iniquity  are  flow  abolished, 
and  the  opposing  any  process  therein  is  made  highly  penal  by 
stat.  8  and  {)  W.  H.  c.  27.  §  U  1  9  G.  L  c.  28.  §  1  :  and  11  G.  t. 
c.  22  ;  by  which  persons  opposing  the  execution  of  process, 
or  abusing  the  officer,  if  he  receives  any  bodily  hurt,  are 
declared  guilty  of  felony.  By  stat.  1  G.  4.  c.  1 16.  these  acts  are 
repealed,  and  the  offences  enumerated  in  the  statutes  are  now 
consequently  to  be  judged  of  in  the  same  manner  as  similar 
offences  committed  in  any  other  part  of  the  kingdom.  See  tit. 
Priv ileged  Phi ces. 

When  a  person  is  apprehended  for  debt,  &c.,  he  is  said  to  be 
arrested  ;  and  writs  express  arrest  by  two  several  words,  capias 
and  attachias,  to  take  and  catch  hold  of  a  man;  for  an  officer 
must  actually  lay  hold  of  a  person  besides  saying  he  arrests 
him,  or  it  will  he  no  lawful  arrest.  1  Lilt.  Ah.  96.  If  a 
bailiff  be  kept  off  from  making  an  arrest,  he  shall  have  an 
action  of  assault :  and  where  the  person  arrested  makes  resist- 
ance, or  assaults  the  bailiff,  he  may  justify  beating  of  him.  If 
a  bailiff  touches  a  man,  which  is  an  arrest,  and  he  makes  his 
esc  ape ,  it  is  a  rescous,  and  attachment  may  be  had  against 
him;  1  Salk,  79-  If  a  bailiff'  lays  hold  of  one  by  the  hand 
(whom  he  had  a  warrant  to  arrest),  as  he  holds  it  out  at  the 
window,  this  is  such  a  taking  of  him,  that  the  bailiff  may 
justify  the  breaking  open  of  the  house  to  carry  him  awav. 
1  Vent.  30G. 

When  a  person  has  committed  treason  or  felony,  &c.  doors 
may  be  broken  open  to  arrest  the  offender;  but  not  in  civil 
eases,  except  it  be  in  pursuit  of  one  arrested ;  or  where  a 
house  is  recovered  by  real  action,  or  in  ejectment,  to  deliver 
possession  to  the  person  recovering.  Plowd.  5  Rep.  Q\.  See 
liac.  Ab.  Sheriff.  (N.)  (7th  ed.)  Action  of  trespass,  &c.  lies  for 
breaking  open  a  house  to  make  arrest  in  a  civil  action.  Mod. 
Cas.  105.  Hut  if  It  appears  a  bailiff  found  an  outer  door,  &e. 
open,  he  may  open  the  inner  door  to  make  an  arrest.  Comb.  327. 

In  the  case  of  Lee  v.  General  Gansel,  the  court  of  King's 
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Bench  determined,  that  the  chamber  door  of  a  lodger  is  not 
to  be  considered  as  his  outer  door ;  but  that  the  street  door 
being  open,  the  officers  had  a  right  to  force  open  the  chamber 
door,  the  defendant  being  in  the  room,  and  refusing  to  open  it- 
Cow  p.  1 . 

Also  it  is  enacted  by  3  and  t  Jew.  1.  par.  So.  that  upon  any 
lawful  writ,  warrant,  or  process  awarded  to  any  sheriff' or  other 
officer,  for  the  taking  of  any  popish  recusant,  standing  excom- 
municated for  such  recusancy,  it  shall  be  lawful,  if  need  be,  to 
break  any  house.    2  Hawk.  P.  C.  c.  14.  §  10. 

But  it  hath  been  resolved,  that  where  justices  of  peace  arc, 
by  virtue  of  a  statute,  authorised  to  require  persons  to  come 
before  them  to  take  certain  oaths  prescribed  by  such  statute, 
the  officer  cannot  lawfully  break  open  the  doors,  2  Hawk. 
P.  Cc.  14.  §  11. 

An  arrest  in  the  night,  as  well  as  the  day,  is  lawful. 
9  Rep.  6'6\  And  every  one  is  bound  by  the  common  law  to 
assist  not  only  the  sheriff  in  the  execution  of  writs,  and  making 
arrests,  &c,  but  also  his  bailiff  that  hath  his  warrant  to  do  it. 

2  Inst.  193,  A  bailiff  upon  an  arrest  ought  to  show  at  whose 
suit,  out  of  what  court  the  writ  issues,  and  for  what  cause,  &c. 
when  the  party  arrested  submits  himself  to  the  arrest  :  a  bailiff  ^ 
sworn  and  known,  need  not  show  his  warrant,  though  the  party 
demands  it ;  nor  is  any  other  special  bailiff  bound  to  show  his 
warrant  unless  it  be  demanded.  J)  Rep.  68,  6*9  ■  G$Q*  Jac-  485. 
If  an  action  is  entered  in  one  of  the  compters  of  London,  a  city 
Serjeant  may  arrest  the  party  without  the  sheriff's  warrant. 
1  LilL  Ab.  94*  And  by  the  custom  of  London,  a  debtor  may 
be  arrested  before  the  money  is  due,  to  make  him  find  sureties ; 
but  not  by  the  common  law.    1  Nels.  Ab.  258. 

If  a  wrong  person  is  arrested  ;  or  one  for  felony,  where  no 
felony  is  done,  &c,  it  will  be  false  imprisonment. 

By  Glynn,  Ch.  J.  Mick.  1608.  If  one  be  arrested  by  the 
sheriff  of  the  county,  within  a  liberty,  without  a  non  omiltas, 
yet  the  arrest  is  good;  for  the  sheriff  is  sheriff  of  the  whole 
county,  but  the  bailiff  of  the  liberty  may  have  his  action  against 
the  sheriff,  for  entering  of  his  liberty.  But  upon  a  (juo  minus. 
a  sheriff  may  enter  any  liberty  and  execute  it  impune.  PracL 
Leg.  72- 

A  person  superseded  for  want  of  being  charged  in  execution 
within  two  terms  after  judgment,  cannot  be  again  arrested  and 
taken  in  execution  upon  the  same  judgment.  Line  v.  Lowe. — 
Aider  if  superseded  for  want  of  proceeding  in  time  before 
judgment.    7  E.  R.  330. 

With  regard  to  arrests  in  criminal  case?  it  hath  already  been 
observed,  that  for  treason,  felony,  or  breach  of  the  peace,  any 
person  may  arrest  without  warrant  or  precept.  But  the  king 
cannot  command  any  one  by  word  of  mouth  to  be  arrested  \ 
for  he  must  do  it  by  writ,  or  order  of  his  courts,  according  to 
law  :  nor  may  the  king  arrest  any  man  for  suspicion  of  treason, 
or  felony,  as  his  subjects  may ;  because,  if  he  doth  wrongs  the 
party  cannot  have  an  action  against  him.    2  Inst.  186\ 

Arrests  by  private  persons  are  in  some  cases  commanded. 
Persons  present  at  the  committing  of  a  felony  must  use  their 
endeavours  to  apprehend  the  offender,  under  penalty  of  fine 
and  imprisonment.    3  Inst.  117  :  4  Inst.  177- 

And  for  this  cause,  by  the  common  law,  if  any  homicide  be 
committed,  or  dangerous  wound  given,  whether  with  or  with- 
out malice,  or  even  by  misadventure  or  self-defence,  in  any 
town,  or  in  the  lanes  or  fields  thereof,  in  the  day-time,  and 
the  offender  escape,  the  town  shall  be  amerced,  and  if  out  of 
a  town,  the  hundred  shall  be  amerced.    3  Inst.  53. 

And  since  the  statute  of  Winchester,  c.  5.  which  ordains 
that  walled  towns  shall  be  kept  shut  from  sun-setting  to  sun- 
rising  ;  if  the  fact  happen  in  any  such  town  by  night  or  by 
day,  and  the  offender  escape,  the  town  shall  be  amerced. 

3  Inst.  53. 

And  as  private  persons  are  bound  to  apprehend  all  those  who 
shall  be  guilty  of  any  of  the  crimes  above-mentioned  in  their 
view,  so  also  are  they,  with  the  utmost  diligence,  to  pursue 
and  endeavour  to  take  aU  those  who  shall  be  guilty  thereof, 


out  of  their  view,  upon  a  hue  and  cry  levied  against  them. 
3  Inst.  117. 

A  private  person  may  justify  breaking  and  entering  the 
house  of  another,  and  assaulting  and  imprisoning  him  in  order 
to  prevent  him  from  committing  murder  on  his  wife.  2  Bos. 
$  Pull.  2b'().  and  the  note  of  the  learned  reporter 

Every  private  person  is  bound  to  assist  an  officer  requiring 
hiin  to  apprehend  a  felon. 

As  to  the  arresting  of  offenders  by  private  persons  of  their 
own  authority,  permitted  by  law  for  the  prevention  of  treason 
or  felony  only  intended  to  be  done;  any  one  may  lay  hold  of 
a  person,  whom  he  sees  upon  the  point  of  committing  treason, 
or  felony,  or  doing  an  act  which  would  manifestly  endanger 
the  life  of  another,  and  detain  him,  till  it  may  be  reasonably 
presumed  he  has  changed  his  purpose.  2  Hawk.  P.  Cc.  12.  §  1 9. 

There  is  this  distinction  between  a  constable  and  a  private 
person,  that  a  constable  may  arrest  a  party  on  reasonable  sus- 
picion that  a  felony  has  been  committed,  but  a  private  party, 
to  justify  the  arrest,  must  show  that  a  felony  has  actually  been 
committed.  Doug.  359:  3  Camp.  421  :  6  Barn,  C.  6*38: 
Bac.  Ah.  Trespass.  (D.)  ( Fal.  by  Gwillim  and  Dodd.)  It  was 
lately  decided  that  a  watchman  may  legally  apprehend  a 
person,  found  walking  in  the  street  at  night  with  a  bundle  in 
his  hand  when  there  was  reasonable  ground  to  suspect  felony, 
though  there  was  no  proof  of  one  having  been  committed. 
3  Taunt.  1.3;  Bac.  Ab.  ubi  supra. 

As  to  arrests  for  inferior  offences,  no  private  person  can  arrest 
another  for  a  bare  breach  of  the  peace  after  it  is  over ;  but  it 
is  held,  that  a  private  man  may  arrest  a  night-walker,  or  a 
common  cheat  going  about  with  false  dice,  and  actually  caught 
playing  with  them,  in  order  to  have  him  before  a  justice  of 
peace  ;  and  the  arrest  of  any  other  offenders,  by  private  persons, 
for  offences  in  like  manner  scandalous,  and  prejudicial  to  the 
public,  seems  justifiable.    2  Haiek.  V.  C.  c.  t2.  §  20. 

With  regard  to  arrests  by  public  officers,  they  may  be  made 
either  with  or  without  process. 

Arrests  without  process  may  be  made  by  watchmen,  constables, 
haitij/s  of  towns,  ov  justices  of  peace.  For  the  power  of  watch- 
men, see  Stat.  Winchester,  c.  It  Iras  been  holden,  that  this 
statute  was  made  in  affirmance  of  the  common  law,  and  that 
every  private  person  may  by  the  common  law  arrest  any  sus- 
picious ni^ht- yvalher,  and  detain  him  till  he  give  a  good  account 
of  himself.  2  Hawk.  P.  C.  c.  13.  §  6:  see  3  Taunt,  h  3: 
2  Burr.  R.  16*4:  54  G.  3.  c.  57-  §  18. 

As  to  arrests  by  Constables,  see  tit.  Constable,  III.  1,  2. 

It  is  the  better  opinion  at  this  day,  that  any  constable,  or 
everu  a  private  person  to  whom  a  warrant  shall  be  directed 
from  a  justice  of  peace,  to  arrest  a  particular  person  for 
felony,  or  any  other  misdemeanor  within  his  jurisdiction,  may 
lawfully  execute  it,  whether  the  person  mentioned  in  it  be, 
in  truth,  guilty  or  hmneent  ;  ami  whether  he  were  before 
indicted  of  the  same  offence  or  not ;  and  whether  any  felony 
were,  in  truth,  committed  or  not:  for  however  the  justice 
himself  may  be  punishable  for  granting  such  a  warrant,  without 
sufficient  grounds,  it  is  reasonable  that  he  alone  be  answerable 
for  it,  and  not  the  officer,  who  is  not  to  examine  or  dispute  the 
reasonableness  of  his  proceeding,  2  Hawk,  P.  C.  c.  1 3.  §  1 1  : 
6  Bam.  §  C.  60S.  acc. 

The  doctrine  of  general  warrants  (i,  e,  to  apprehend  all  the 
authors  and  publishers  of  libels,  or  generally  all  persons  sus- 
pected of  any  particular  crime,  without  mentioning  the  name 
of  the  person  accused)  seems  exploded  as  illegal.  See  Leach's 
Hawk.  P.  C.  ih  c.  13.  §  10;  and  the  note  there  as  to  Wilkes's 
case.  But  it  is  to  be  observed  that  the  term  general  warrant 
used  by  Hawkins  in  that  place,  does  not  seem  to  mean  a  warrant, 
without  the  name  of  the  party  being  specified,  but  one  which 
docs  not  contain  the  specific  charge  against  the  party.  See  the 
case  of  Money  v.  Leach,  and  also  4-  Comm.  65.  29  ], 

The  great  point  gained  by  these  determinations  was  the 
rescuing  persons  from  the  malice  or  ignorance  of  the  inferior 
ministers  of  justice. 
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With  regard  to  arrests  by  bailijjs  of  towns,  their  power  is 
founded  on  the  above-mentioned  statute  of  Winchester,  c.  4. 
And  us  to  arrests  by  Justices  of  peace,  arrests  by  their  command 
are  either  by  word  of  mouth  or  by  warrant. 

A  justice  of  peace  may,  by  word  of  mouth,  authorise  any  one 
to  arrest  another,  who  shall  be  guilty  of  an  actual  breach  of  the 
peace  in  his  presence,  or  shall  be  engaged  in  a  riot  in  his  absence. 
2  Hawk,  P.  C.  c.  13.  §  14;  Da  it.  c.  117- 

And  a  justice  of  peace  may  lawfully  grant  a  warrant  for 
apprehending  or  arresting  persons  charged  with  treason,  felony, 
preniunire,  or  any  other  offence  against  the  peace ;  and  gene- 
rally, wherever  a  statute  gives  one  or  more  justices  of  peace  a 
jurisdiction  over  any  offence,  any  one  justice  of  peace  may,  by 
his  warrant,  cause  such  offenders  to  be  arrested  and  brought 
before  him.    2  HawL  P,  C.  c.  13*  §  iL 

Hut  it  is  said,  that  anciently,  no  one  justice  of  peace  could 
legally  make  out  a  warrant  for  an  offence  against  a  penal 
statute,  or  other  misdemeanor ;  cognisable  only  by  a  sessions  of 
two  or  more  justices  ;  for  that  one  single  justice  of  peace  hath 
no  jurisdiction  of  such  offence,  and  regularly  those  only  who 
have  jurisdiction  over  a  cause  can  award  process  concerning  it. 
Vet  the  long,  constant,  universal,  and  uncontrolled  practice  of 
justices  of  peace  seems  to  have  altered  the  law  in  this  particular, 
and  to  have  given  them  an  authority,  in  relation  to  such  arrests, 
not  now  to  be  disputed.    Ibid.  §  16. 

A  justice  of  peace  may  justify  the  granting  a  warrant  for 
the  arrest  of  any  person  upon  strong  grounds  of  suspicion  of 
felony,  or  misdemeanor ;  but  he  seems  to  be  punishable,  as  well 
at  the  suit  of  the  king,  as  of  the  party  grieved ,  if  he  grant  any 
such  warrant  groundlessly  or  maliciously,  without  such  a  pro- 
bable cause  as  might  induce  a  candid  and  impartial  man  to 
suspect  the  party  to  1xj  guilty.    Ibid.  §  18. 

Every  warrant  ought  to  be  under  the  hand  and  seal  of  the 
justice  of  peace,  and  specify  the  day  it  was  made  out:  if  it  be 
for  the  peace  or  good  behaviour,  it  is  advisable  to  set  forth  the 
special  cause  upon  which  it  is  granted  ;  but  if  it  be  for  treason 
or  felony,  or  other  offences  of  an  erroneous  nature,  it  is  said 
that  it  is  not  necessary  to  set  forth  the  special  cause;  and  it 
seems  to  be  rather  discretionary  than  necessary  to  set  it  forth  in 
any  case.    Ibid.  §  21 — 25. 

The  warrant  may  be  directed  to  the  sheriff,  bailiff,  constable, 
or  to  any  indifferent  person  by  name,  who  is  no  officer;  for, 
though  the  justice  may  authorise  any  one  to  be  his  officer, 
whom  he  pleases  to  make  such,  yet  it  is  most  advisable  to 
direct  to  the  constable  of  the  precinct  wherein  it  is  to  be 
executed  ;  for  that  no  other  constable,  and  u  fortiori  no  private 
person,  is  compellable  to  serve  it.    Ibid.  §  27» 

A  bailiff  or  constable,  if  they  be  sworn,  and  commonly  known 
to  be  officers,  and  act  within  their  own  precincts,  need  not  show  j 
their  warrant  to  the  party,  not  withstanding  he  demand  the 
sight  of  it;  but  that  these  and  all  other  persons  whatsoever, 
making  an  arrest,  ought  to  acquaint  the  party  with  the 
substance  of  their  warrant ;  and  all  private  persons  to  whom 
such  warrant  s  shall  be  directed,  and  even  officers,  if  they  be  not 
sworn  and  commonly  known,  and  even  these,  if  they  act  out  of 
their  own  precincts,  must  show  their  warrants,  if  demanded. 

i hid.  §  is. 

And  therefore  stat.  2?  G.  2,  c.  20.  provides,  that  in  all  cases 
where  a  justice  is  empowered,  by  statute,  to  issue  a  warrant 
of  distress  for  levying  a  penalty,  the  officer  executing  such 
warrant,  if  required,  shall  show  the  same  to  the  defendant,  and 
suffer  a  copy  to  be  taken. 

The  sheriff,  having  such  a  warrant  directed  to  him,  may 
authorise  others  to  execute  it ;  but  every  other  person,  to  whom 
it  is  directed,  must  personally  execute  it;  yet,  it  seems,  that 
any  one  may  lawfully  assist  him.    Ib id.  §  2Q. 

After  presentment  or  indictment  found  in  felony,  &c.  the 
first  process  is  a  capias }  to  arrest  and  imprison  the  offender ; 
and  if  the  offender  cannot  be  taken,  an  exigent  is  awarded  in 
order  to  outlawry.  H.  P.  C.  2 Of).  For  farther  matter,  see  tit. 
Debtors  1  and  see  Bac.  Ah.  Trespass.  (D.)  (7th  ed.) 


ARREST  OF  JUDGMENT.  To  move  in  arrest  of judg- 
ment,  is  to  show  cause  why  judgment  should  be  stayed,  not- 
withstanding verdict  given.  Judgment  may  be  arrested  for 
good  cause  in  criminal  cases,  as  well  as  civil,  if  the  indict- 
ment be  insufficient,  &c.    3  Inst.  210. 

Arrests  of  judgment  arise  from  intrinsic  causes  appearing 
upon  the  face  of  the  record  j  for  a  judgment  can  never  be 
arrested  but  for  that  which  appears  on  the  face  of  the  record 
itself.  Ld.  Raym.  232.  Motions  in  arrest  of  judgment  may 
be  made  at  any  time  before  judgment  signed.  Dougl.  74-7 : 
Sir*  845.  Sunday  is  no  day  ;  4  Burr.  21.  30;  nor  a  dies  non. 
It  is  a  rule  to/show  cause,  and  therefore  needs  no  notice  to  be 
given,  nor  yet  an  affidavit  to  ground  it  on,  as  it  arises  out  of 
the  record ;  and  after  judgment  upon  demurrer,  there  can  be 
no  such  motion  made,  as  the  court  will  not  suffer  any  one  to 
tell  them  that  the  judgment  they  gave  on  mature  deliberation 
is  wrong,  ft  is  otherwise  indeed  in  the  case  of  judgment  by 
default,  for  that  is  nOl  given  in  so  soh-mn  a  manner;  or  if  the 
fault  arises  on  the  writ  of  inquiry  or  verdict,  for  then  the  party 
could  not  allege  it  before.    Sir.  425* 

It  may  be  made  after  motion  for  a  new  trial  discharged  ; 
Dougl.  7  Hi:  1  Burr.  331;  and  if  arrested,  each  party  pays  his 
own  costs*  Cow  p.  407* 

After  verdict  a  man  may  allege  any  thing  in  the  record,  in 
arrest  of  judgment,  which  may  be  assigned  for  error  after  judg- 
ment. 2  Roll.  Ab.  7I&  And  judgment  after  verdict  shall  not 
be  arrested  for  an  objection  that  would  have  been  good  on 
demurrer.  3  Burr.  !7?&  For  farther  matter,  see  tit.  Amend- 
ment, Judgment ;  and  for  causes  of  arrest  of  judgment,  see 
3  Comm.  393.  $95.  tit.  Judgment. 

Arrest  of  Enquest  is  to  plead  in  arrest  of  taking  the 
request,  upon  the  former  issue,  and  to  show  cause  why  an 
enquest  should  not  be  taken.    Bro.  tit.  Repleader. 

ARRESTAND1S  BONIS  NE  DISSIPENTUR.  A  writ 
which  lay  for  a  man  whose  cattle  or  goods  are  tali  en  by  another, 
who,  during  the  contest,  doth  or  is  like  to  make  them  away,  not 
being  of  abilitv  to  render  satisfaction.    Reg,  Orig.  1 26. 

ARRESTANDO  ipsum  qui  pecuniam  recepit, 

&c.  is  a  writ  that  lay  for  apprehending  a  person  who  hath 
taken  the  king's  prest-money  to  serve  in  wars,  and  hides  himself 
when  he  should  go.    Reg.  Orig.  24. 

ARRESTMENT,  is  the  command  of  a  judge,  discharging 
any  person,  in  whose  hands  the  debitor's  moveables  are,  to  pay 
or  deliver  up  the  same,  till  the  creditor,  who  hath  procured  the 
arrestment  to  be  laid  on,  be  satisfied,  either  by  caution  or  pay- 
ment, according  to  the  respective  grounds  of  arrestment.  Scotch 
Diet. — It  is  process  in  the  nature  of  an  attachment,  whereby 
the  person,  in  whose  hands  any  part  of  the  personal  estate  of 
the  debtor  is  lodged,  is  enjoined  (i.  e.  prohibited)  from  deliver- 
ing or  paying  the  same,  till  the  creditor  so  arresting  is  paid,  or 
the  debtor  gives  security  to  answer  the  demand. 

A  lui  e  s tm  e  n  t  ju  risd icf  io  u  is  fit  u  d a  n  da1  ca  u  sd .  r  I  "  h  is  a r  res  t  - 
ment  is  used  to  bring  a  foreigner  under  the  jurisdiction  of  the 
courts  of  Scotland.  A  foreigner,  it  is  held,  owes  no  obedience 
to  the  decisions  of  those  courts ;  and  therefore,  unless  either 
the  person  or  the  effects  of  the  foreigner  be  within  the  juris- 
diction of  that  court,  the  judgment  of  the  court  could  receive 
no  efFect :  it  is  therefore  customary  to  grant  a  warrant  for 
attaching  the  person  of  t he  foreigner,  or  for  arresting  his  goods 
to  the  effect  of  founding  a  jurisdiction,  and  these  can  be  removed 
only  by  finding  caution  (judicio  sis(i),  that  the  foreigner  shall 
appear  at  all  diets  of  court.    Scotch  Diet. 

ARRESTO  FACTO  SUPER  BOX  IS  MERCATORUM 
ALIEN IGENORUM,  A  writ  that  lay  for  a  denizen  against 
the  goods  of  aliens  found  within  this  kingdom,  in  recompence 
of  goods  taken  from  him  in  a  foreign  country,  after  denial 
of  restitution.  Reg.  Orig.  12$.  This  the  ancient  civilians 
called  clarigatio;  but  by  the  moderns  it  is  termed  reprisalia. 

ARRETTED,  arrectatus,  quasi,  ad  rectum  vocatus.J  is 
where  a  man  is  convened  before  a  judge,  and  charged  with  a 
crime.  Staundf  PL  Co.  45.  And  it  is  sometimes  used  for 
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imputed  or  laid  unto  ;  as  no  folly  may  be  arretted  to  one  under 
age.  Littleton,  cap.  Remitter*  Chaucer  used  the  verb  arrelteth, 
that  is,  lays  blame,  as  it  is  interpreted.  Bracton  says,  ad  rectum 
habere  malefaciorem,  h  e.  to  have  the  malefactor  forthcoming, 
so  as  he  may  be  charged,  and  put  to  his  trial.  Bract,  lib.  3. 
tract.  4,  c*  10.  And  in  another  place,  rectatus  de  marte  hominis, 
charged  with  the  death  of  a  num. 

ARRH/E,  earnest,  evidence  of  a  completed  bargain.  In  the 
Scotch  law  dead-earnest  is  when  the  earnest  is  given  by  the 
purchaser  over  and  above  the  price ;  where  for  instance  it  bears 
so  small  a  proportion  to  the  price  that  it  is  not  presumed  to  be 
counted  on,  it  is  deemed  dead-earnest,  but  where  it  is  of  greater 
consequence  it  mav  he  understood  to  go  into  the  price.  Scotch 
Diet. 

ARR1AGF,  and  CARRIAGE  were  indefinite  services  for- 
merly dcmandahle  from  tenants;  but  by  act  20  G.  2.  c.  50. 
|  ;SX^  2£-  all  indefinite  services  are  prohibited,  and  none  can 
now  be  demanded  but  such  as  are  enumerated  in  the  lease,  or 
in  writing  apart  Mill-services  continue  on  the  former  footing. 
See  Thirlaae. 

AH  ROWS.  By  an  ancient  statute,  all  heads  for  arrows  shall 
be  well  brazed,  and  hardened  at  the  point  with  steel,  on  pain 
of  forfeiture  and  imprisonment :  and  to  be  marked  with  the 
mark  of  the  maker.    Stat.  7  H.  4.  c.  7. 

ARRL  RA.  In  the  black  bunk  of  Hereford,  De  Opcratl- 
onibtts  Amine,  signifies  days'  work  of  ploughing ;  for  anciently 
customarv  tenants  were  bound  to  plough  certain  days  for  their 
lord.  Una  arrura,  one  day's  work  at  the  plough  :  and  in  Wilt- 
shire, earing  is  a  day's  ploughing.  Paroch.  Antiq.  p.  41.  See 
Aral)  urn  terree* 

ARSENALS.  Dock-yards,  magazines,  and  other  public 
stores  in  this  realm,  or  in  islands,  countries,  ports,  or  places 
thereto  belonging,  wilfully  setting  fire  hi  or  destroying,  is 
punishable  with  death,  by  12  (i.  3.  c.  ^4-. 

ARSON,  from  ardeo,  to  bum.  The  legal  definition  of  arson, 
as  it  stands  at  common  law,  is  the  nuiKeihusly  and  voluntarily 
burning  the  house  of  another.  Etd'L  P.  C.  1015  :  Leach.  260. 
House-burning  was  felony  at  common  law.  3  Inst,  (if).  It  must 
be  maliciously,  voluntarily,  and  an  actual  burning:  not  putting 
lire  only  into  a  house,  or  any  part  of  it,  without  burning;  but 
if  part  of  the  house  is  burnt,  or  if  the  fire  doth  burn,  and  then 
goeth  out  of  itself,  it  is  felony  ;  2  hut.  1 SS  :  II.  P.  C.  85  j  and 
it  must  be  the  house  of  another ;  for  if  a  man  burns  his  own 
house  only,  though  with  intention  to  burn  others,  it  was  not  at 
common  law  felony,  but  a  great  misdemeanor,  punishable  with 
line,  pillory,  See.  But  a  pauper  may  be  guilty  of  the  offence  by 
burning  the  public  workhouse.  Leach's  Hawk,  P,  C.  i.  c.  3Q. 
§  3.  and  in  note. 

The  law  upon  this  subject  is  now  clearly  defined  by  stat. 
7  and  8  G.  4.  §  30.  which  incorporates  the  provisions  of  former 
statutes  relating  to  tins  subject,  and  consolidates  them  into 
two  simple  enactments  contained  in  the  2nd  and  17th  sections. 
The  2nd  section  constitutes  it  a  capital  offence  unlawfully  and 
maliciously  to  set  fire  to  any  church  or  chapel,  or  to  any  chapel 
for  the  religious  worship  of  dissenters  duly  registered,  or  to  any 
house,  stable,  coach-house,  outhouse,  warehouse,  office,  shop, 
malt-bouse,  mill,  hop-oast,  barn,  or  granary,  or  to  any  building 
or  erection  used  in  carrying  on  any  trade  or  manufacture  or  any 
branch  thereof,  whether  the  same,  or  any  of  them  respectively, 
shall  then  be  in  the1  pos-ession  of  the  oII'uuKt,  or  in  the  possession 
of  any  other  person,  with  intent  thereby  to  injure  or  defraud 
any  person.  The  17th  section  renders  it  also  a  capital  offence, 
"  unlawfully  and  maliciously  to  set  lire  to  any  stack  of  corn, 
grain,  pulse,  strawf,  hay,  or  wood,"  And  the  latter  part  of  the 
same  section  subjects  any  person  who  shall  unlawfully  and 
maliciously  set  fire  to  any  crops  of  corn,  grain,  or  pulse,  whether 
standing  or  cut  down,  or  to  any  part  of  a  wood,  coppice,  or 
plantation  of  trees,  or  to  any  heath,  gorse,  furze,  or  fern, 
wheresoever  growing,  to  transportation  for  seven  years,  or  to 
imprisonment  for  any  term  not  exceeding  two  years,  according  to 
the  discretion  of  the  court  before  whom  the  offender  shall  be  tried. 


If  a  wife  set  fire  to  her  husband's  house  for  the  purpose  of 
burning  it  down,  this  is  not  an  offence  within  this  stat. 
7  and  8  G,  4.  c.  30,  §  2,  There  must  be  an  intent  to  injure 
or  defraud  some  third  person  not  identified  with  herself.  It.  v. 
Marsh,  1  %.  $  Mao.  C  C.  182. 

If  a  house  is  fired  by  negligence  or  mischance  it  cannot 
amount  to  arson.  3  Insl  til.  H.  P.  C.  85.  Where  one  burns 
the  house  of  another,  if  it  be  not  wilful  and  malicious,  it  is 
not  felony,  but  only  trespass  ;  therefore  if  A.  shoot  unlawfully 
with  a  gun  at  the  cattle  or  poultry  of  13.,  and  by  means  thereof 
sU  another's  house  on  fire,  this  is  not  arson  ;  for  though  the 
act  he  was  doing  was  unlawful,  yet  he  had  no  intent  to  burn 
the  house.    1  Hales  Hist.  P.  C.  569- 

By  stat.  6^.  c.  31.  §  3,  if  any  servant,  through  negligence  or 
carelessness,  shall  fire  any  dwelling-house  or  outhouse,  be 
convicted  bv  the  oath  of  one  witness  before  two  justices  of  the 
peace,  shall  forfeit  100/.  to  the  churchwardens  of  the  parish 
in  which  it  shall  happen,  to  be  distributed  amongst  the  sufferers 
by  such  fire;  and  in  default  of  payment  the  offender  to  be 
committed  to  hard  labour  for  eighteen  months.  See  Burning, 
Malicious  Injuries, 

ARSURA.  The  trial  of  money  by  fire,  after  it  was  coined. 
In  Domesday  we  read,  reddit  50/.  ad.  arsuram,  which  is  meant 
of  IawTful  and  approved  money,  whose  allay  was  tried  by  fire, 

ART  AND  PART,  is  a  term  used  in  Scotland  and  the 
north  of  England,  when  one  ebarged  with  a  crime,  in  com- 
mitting the  same,  was  both  a  contriver  of,  and  acted  his  part 
in  it. 

ART!  I  EL.  A  British  word,  and  more  truly  written 
arddehv,  or,  according  to  the  south  Welsh,  ardhel,  signifying 
to  avouch :  as  if  a  man  were  taken  with  stolen  goods  in  his 
hand,  he  was  to  be  allowed  a  lawful  arthel  (or  vouchee)  to  clear 
him  of  the  felony  -  it  was  part  of  the  law  of  HowTel  Dha; 
according  to  whose  Jaws  every  tenant,  holding  of  any  other  than 
of  the  prince  or  the  lord  of  the  fee,  paid  a  rine  pro  defensione 
regia,  which  was  called  arian  ardhcl.  The  privilege  of  art  fid 
occasioning  a  delay  and  exemption  of  criminals  from  justice, 
provision  was  made  against  it  by  stat.  2S  //.  S.  c,  6.  Blount. 
See  Rob  Rot/,  iii.  25. 

ARTICLES  OF  THE  PEACE  may  be  exhibited  in  the 
King's  Bench,  court  of  oyer  and  terminer,  and  sessions  of  the 
peace,  when  any  one  has  just  cause  to  fear  that  some  one 
will  burn  his  house,  do  him  some  corporal  hurt,  or  that  he 
will  procure  a  third  person  to  do  him  some  corporal  hart,  and 
upon  these  articles  (containing  the  facts)  being  sworn  to  by  the 
complainant,  sureties  of  the  peace  are  taken  on  the  part  of  the 
party  complained  against.  See  Bac.  Ab.  tit.  Surety  of  the 
Peace,  (13.  1).)  And  the  court  may  require  bail  for  such  a 
length  of  time  as  they  shall  think  necessary  for  the  preserva- 
tion of  the  peace,  and  are  not  confined  to  a  twelvemonth. 
1  Term  Rep.  696. 

AR  TICLES,  LORDS  OF.  These  were  a  committee  of  the 
Scotch  parliament,  which,  in  the  mode  of  their  election,  and  by 
the  nature  of  their  powers,  were  calculated  to  increase  the 
influence  of  the  crown,  and  to  confer  on  his  majesty  a  power 
equivalent  to  that  of  a  negative  befose  debate.  At  the  Revo- 
lution this  system  appeared  inconsistent  with  the  freedom  of 
parliament,  and  was  declared  a  grievance  by  the  Convention  of 
Estates;  1689-  c.  18  ;  and  was  accordingly  suppressed  by  the 
act  16"90.  c.  3,    Scotch  Did. 

ARTICLES  OF  ROUP.  The  conditions  under  which 
property  is  exposed  to  sale  bv  auction,    Scotch  Did. 

ARTICULATE  ADJUDICATION,  A  term  in  Scotch 
law*  This  is  used  where  there  are  more  debts  than  one  due  to 
the  adjudging  creditor,  in  which  case  it  is  usual  to  accumulate 
each  debt  by  itself,  so  that  in  case  of  an  error  in  ascertaining 
or  calculating  one  of  the  debts,  the  error  may  not  reach  any 
other  debt,    Scotch  Diet, 

ARTTCULI  CLElil,  Articles  of  the  Clergy,  are  statutes 
containing  certain  articles  relating  to  the  church  and  clergy,  and 
'  causes  ecclesiastical.    9       ~*  slat-  lt 
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ARTICULL  S.  An  article  or  complaint,  exhibited  by  way 
of  libel,  in  a  court  C  hristian,  Sometimes  the  religious  bound 
themselves  to  obey  the  ordinary,  without  such  formal  process. 
Paroch.  Antiq.  p.  344. 

ARTIFICERS.    See  tit.  Ma  n  it  fa  ct  u  res  and  Ma  n  v  /  a  ct  u  vers. 

A  stranger,  artificer,  in  London,  &e.  shall  not  keep  above 
two  strangers  servants;  but  he  may  have  as  many  English 
servants  and  apprentices  as  he  can  get.  Slat.  21  H.  8.  c.  16. 
The  acts  5  G.  i*  e.  27  {  23  G.  2.  1 3 ;  1  i  G.  3.  c.  71  ;  and 
SlfcGr.  3.  C*  §7*  against  seducing  manufacturers  and  artificers 
to  foreign  parts,  arc  repealed  by  5  (?«  4-  r.  97.  and  G  G.  4.  c.  105. 

ARTILLERY-COMPANY  of  London.   See  tit.  Soldiers. 

ARUNDEL,    See  Honour. 

ARUND1NETUM.  A  ground  or  place  where  reeds  grow, 
1  Inst,  4.    And  it  is  mentioned  in  the  book  of  Domesday. 

ARUNDINIS  VADCM.    Redbridge,  in  Hampshire, 

A  RUNTIXA  V  ALL  IS.    Arundel/ in  Sussex. 

ARVIL-SUPPER.  A  feast  or  entertainment  made  at  fu- 
nerals in  the  north  part  of  England  :  an  il  bread  is  the  bread 
delivered  to  the  poor  at  funeral  solemnities.  Cornel.  And  ar- 
?  ?7,  a  real,  arfal,  are  used  for  the  burial  or  funeral  rights. 

ARVONICA.    Carnarvon  si  i  ire. 

ASCESTERIUM,  Archisterian,  arcisteriimt}  aeisterium, 
alci/sterium,  arckitrium,  from  the  Greek.]  A  monastery.  It 
often  occurs  in  old  histories.    Dn  Causae. 

A  S  PO  RT A  T I O  N .    See  Robbery ,  ^Felony ,  Trespass. 

ASSACH,  or  Assath,  was  a  custom  of  purgation  used  of 
old  in  Wales,  by  which  the  party  accused  did  clear  himself 
by  the  oaths  of  300  men.  It  is  mentioned  in  ancient  MSS. 
and  prevailed  till  the  time  of  H.  5*  by  which  it  is  prohibited 
and  punished.  1  H.  5.  c.  6.  Spelm*  and  see  stat.  27  £f«  8.  c.  7- 

ASSAR  T,  Assrtrtum,  from  the  Fr.  Assart  ir,  to  make  plain.] 
Assart  um  est  quod  redact  urn  est  ad  cult u  ram.  Fleta,  lib.  4. 
c.  21.  And  the  word  assarium  is  hy  Spelman  derived  from  ex- 
erfum,  to  pull  up  by  the  roots  :  for  sometimes  it  is  wrote  cssart. 
Others  derive  it  from  exaratum  or  exariuvi,  which  signifies  to 
plough  or  cut  up.  Man  wood,  in  his  Forest  Laws,  says  it  is  an 
offence  committed  in  the  forest,  by  pulling  up  the  woods  by 
the  roots,  that  are  thickets  and  coverts  for  the  deer,  and  making 
the  ground  plain  as  arable  land ;  this  is  esteemed  the  greatest 
trespass  that  can  be  done  in  the  forest  to  vert  or  venison,  as  it 
contains  in  it  waste  and  more  ;  for  whereas  waste  of  the  forest 
is  but  the  felling  down  the  coverts  which  may  grow  up  again, 
assart  is  a  plucking  them  up  by  the  roots,  and  utterly  destroy- 
ing them,  so  that  they  can  never  afterwards  spring  up  again. 
See  the  Red  Book  in  the  Exchequer.  But  this  is  no  offence  ii 
done  with  licence  ;  and  a  man  may,  hy  writ  of  ad  quod  damnum, 
sue  out  a  licence  to  assart  ground  in  the  forest,  and  make  it 
several  for  tillage.  Reg.  Orig.  257-  Hence  are  lands  called 
assarted:  and  formerly  assart  rents  were  paid  to  the  crown 
for  forest  hinds  assarted.  See  stat.  22  Car.  2.  c.  6,  Assart- 
merit s  seem  to  he  used  in  the  same  sense  in  Rot.  Pari.  Of 
assarts  you  may  read  more  in  Cramp*  Juris*  p.  203.  And 
Charta  de  Foresta,  anno  o,  ii.  3.  c.  4.  Manwood,  pari  L  p«  171- 

ASSASSI  NATION,  is  the  murdering  of  a  pt-rson  for  hire; 
and  so  detestable  is  the  crime,  that  the  Scotch  law,  following 
the  rule  of  the  Canon  law,  punishes  with  death  even  the  attempt 
to  assassinate.    Scotch  Diet. 

ASSAULT,  Assaltus,  from  the  Fr.  Assaykr.^  An  attempt 
or  offer,  with  force  and  violence,  to  do  a  corporal  hurt  to  an- 
other ;  as  by  striking  at  him,  with  or  without  a  weapon.  But 
no  words  whatsoever,  be  they  ever  so  provoking,  can  amount  to 
an  assault,  notwithstanding  the  many  ancient  opinions  to  the 
contrary.  1  Hawk.  P.  C.  c.  6%.  §  1.  See  also  Lamb.  Eiren, 
lib.  1.  c.  S  :  22  Lib.  Ass.  pi.  60. 

Assault  docs  not  always  necessarily  imply  a  hitting,  or  blow  ; 
because,  in  trespass  for  assault  and  battery,  a  man  may  he  found 
guilty  of  the  assault,  and  excused  of  the  battery.  1  Hawk. 
P.  C.  263.  But  every  batten/  includes  an  assault ;  therefore 
if  the  assault  be  ill  laid,  and  the  battery  good,  it  is  sufficient. 
Id.  ib. 


If  a  person  in  anger  lift  up  or  stretch  forth  his  arm,  and 
offer  to  strike  another ;  or  menace  any  one  with  any  staff  or 
weapon,  it  is  trespass  and  assault  in  law  :  and  if  a  man  threaten 
to  beat  another  person,  or  lie  in  wait  to  do  it,  if  the  other  is 
hindered  in  his  business,  and  receives  loss  thereby,  action  lies 
for  the  injury.    Lamb.  lib.  I  :  22  Ass,  pf.  60. 

Any  injury  whatsoever,  be  it  never  so  small,  being  actual/;/ 
done  to  the  person  of  a  man,  in  an  angry  or  revengeful,  or 
rude  or  insolent  manner,  as  by  spitting  in  his  face,  or  any  way 
touching  him  in  anger,  or  violently  jostling  him,  are  batteries 
in  the  eve  of  the  law,  1  Hatch.  P.  C.  20"3,  Uti  Y.—  from  the 
Fr-  Bat  ire,  to  beat  or  strike. 

In  many  cases  a  man  may  justify  an  assault ;  thus,  to  lay 
hands  gently  upon  another,  not  in  anger,  is  no  foundation  of  an 
action  of  trespass  and  assault :  the  defendant  may  justify  mot- 
liter  Manns  impound  in  defence  of  his  person  or  goods;  or  ot 
his  wife,  father,  mother,  or  master ;  or  for  the  maintenance  of 
justice.  Bract.  9  Ed.  4:  35  H,  6.  c*  51.  See  Bac*  Ab.  As- 
sault and  Ratten/.  (7th  ed.) 

A  servant,  &e.  may  justify  an  assault  in  defence  of  a  master, 
&c,  but  not  e  contra.    Ld.  Raijm. 

jf  an  officer,  having  a  warrant  against  one  who  will  not 
sillier  himself  to  be  arrested,  beat  or  wound  him  in  the  attempt 
to  take  him,  he  may  justify  it.  Bac.  Ab.  ubi  supra.  So  if  a 
parent,  in  a  reasonable  manner,  chastise  his  child,  or  master  his 
servant,  being  actually  in  his  service  at  that  time,  or  a  school- 
master his  scholar,  or  a  gaoler  his  prisoner,  or  even  a  husband 
his  wife  (for  reasonable  and  proper  cause),  or  if  one  confine  a 
friend  who  is  mad,  and  bind  and  beat  him,  &c.  in  such  manner 
as  is  proper  in  his  circumstances  ;  or  if  a  man  force  a  sword 
from  one  who  offers  to  kill  another  ;  or  if  a  man  gently  lay  Lis 
hand  on  another,  and  thereby  stay  him  from  inciting  a  dog 
against  a  third  person  ;  if  I  beat  one  (Without  wounding  him, 
or  throwing  at  him  a  dangerous  weapon)  who  wrongfully 
endeavours  with  violence  to  dispossess  me  of  my  lands  or  goods, 
or  the  goods  of  another  delivered  to  me  to  be  kept  for  him, 
and  who  will  not  desist  upon  mi/  laying  my  hand  gently  on  him, 
and  disturbing  him  ;  or  if  a  man  beat,  wound,  or  maim  one 
who  makes  an  assault  upon  his  person,  or  that  of  his  wife, 
parent,  child,  or  master  ;  or  if  a  man  fight  with  or  beat  one 
who  attempts  to  kill  any  stranger;  if  the  beating  was  actually 
necessary  to  obtain  the  good  end  proposed,  or  rendered  necessary 
in  self-defence  ;  in  all  these  cases  it  seems  the  party  may  justify 
the  assault  and  battery.  See  1  Hawk.  P.  C.  25£).  and  the 
several  authorities  there  cited,  Bac.  Ab.  Assault  and  Batten/. 
(7th  ed.) 

And  on  an  indictment  the  party  may  plead  not  guilty,  and 
give  the  special  matter  in  evidence  ;  but  in  an  action  he  must 
plead  it  specially,  6  Mod.  172.  Supposing  it  matter  of  justi- 
fication*—If  of  excuse,  it  is  said  it  may  be  given  in  evidence  on 
the  g cue  rat  issue.  Bull.  A7.  P.  17* 

Also  in  cases  of  assault,  for  the  assault  of  the  wife,  child,  or 
servant,  the  husband,  father,  and  master  may  have  action  of 
trespass,  per  tjuod  scrcilium  amisit.  In  case  of  a  wife,  husband 
and  wife  should  join  in  the  action  for  the  personal  abuse  of  the 
wife  (the  husband  not  having  sustained  any  damage).  If  the 
husband  has  been  damnified,  as  by  tearing  her  clothes,  &c.  or 
loss  of  her  assistance,  See.  in  his  domestic  concerns,  for  that 
peculiar  injury  to  himself  he  alone  must  sue. 

As  to  parent  and  child,  master  and  servant,  unless  injury  ac- 
crues to  the  parent  or  master,  the  child  or  servant  may  sue. 

For  an  assault,  the  wrong-doer  is  subject  both  to  an  action 
at  the  suit  of  the  party,  wherein  he  shall  render  damages ;  and 
also  to  an  indictment  at  the  suit  of  the  king,  wherein  he  shall 
be  fined  according  to  the  heinousness  of  the  offence. 
I  Hawk.  26*3. 

If  both  are  depending  at  one  time,  unless  in  very  particular 
cases,  the  attorney-general  will,  on  application,  grant  a  nolle, 
prosequi,  if  the  party  will  not  discontinue  his  action. 

But  after  an  acquittal  of  the  defendant  upon  an  indictment 
for  a  felonious  assault  upon  the  plaintiff  by  staking  him,  the 
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plaintiff  may  maintain  trespass  to  recover  damages  for  the 
civil  injury ,  if  he  be  not  shown  to  have  colluded  in  procuring 
such  acquittal.    12  E.  R.  40*). 

Another  court  will  not  compel  the  party  to  elect  between  bis 
indictment  and  his  action,  if  pending  at  the  same  time,  and  it 
is  discretionary  in  the  attorney-general  to  enter  a  nolle  prosequi* 
1  Bos.  $  Pull  191; 

Stat  8  and  9  W7<  c\  11.  enacts,  that  where  there  are 
several  defendants  to  any  action  of  assault,  &c,  and  one  or  more 
acquitted,  the  person  so  acquitted  shall  recover  costs  of  suit ; 
unless  the  judge  certify  that  there  was  a  reasonable  cause  for 
making  such  person  a  defendant  or  defendants  to  such  action. 

Assaulting  or  threatening  a  counsellor  at  law,  or  attorney, 
employed  in  a  cause  against  a  man  ;  or  a  juror  giving  verdict 
against  him  ;  his  adversary  for  suing  him,  eve.  is  punishable,  on 
an  indictment,  by  fine  and  imprisonment,  for  the  contempt* 
1  Hawk.  58,  By  55  G*  3.  c*  88.  provisions  arc  made  to  ensure 
the  more  elfeetual  redress  for  assaults  in  Ireland  :  where  the 
damages  are  laid  under  five  guineas,  proceedings  may  be  by 
civil  bill  at  the  quarter  sessions,  who  may  give  costs  ;  and 
where  the  defendant  cannot  pay  them  they  may  be  levied  off 
the  barony. 

By  stat.  58  G.  3.  c.  30.  in  actions  for  assault,  brought  in 
inferior  courts  (in  England  or  Wales)  holding  pleas  to  the 
amount  of  40^.,  if  damages  are  given  under  4>0s.  the  plaintiff 
shall  recover  only  as  much  costs  as  damages,  and  without  in- 
crease :  and  so  in  inferior  courts,  not  having  jurisdiction  to  40s*, 
if  the  damages  are  under  30s. 

By  stat.  y  G.  4.  c.  31.  §  24— for  England,  and  10  G.  4. 
c.  34.  §  28' — 38*  for  Ireland,  several  assaults  are  made  punish- 
able :  viz.,  assaults  on  magistrates  or  others  in  their  endeavours 
to  save  shipwrecked  property,  arc  punishable  by  transportation 
or  imprisonment ;  assaults  with  intent  to  commit  felony,  or  on 
peace  officers  and  revenue  officers,  or  on  any  persons,  to  prevent 
the  apprehension  of  offenders,  or  in  pursuance  of  any  conspiracy 
to  raise  wages,  punishable  by  imprisonment,  &c. ;  assaults  on 
shipwrecked  seamen,  or  for  obstructing  the  buying,  selling,  or 
passage  of  corn,  by  imprisonment  for  three  months,  with  hard 
labour,  on  conviction  before  two  justices.  Persons  committing 
any  common  assault  or  battery,  punishable  before  two  magistrates 
by  fine,  not  exceeding  5l.  By  7  G.  4.  c.  64.  §  23.  the  court  is 
authorised  to  order  the  payment  of  the  expences  of  the  prose- 
cutor, &c.  against  persons  indicted  for  an  assault  with  intent  to 
commit  felony,  and  on  peace  officers,  and  assaults  committed  in 
pursuance  of  a  conspiracy  to  raise  the  rate  of  wages.  See  tit. 
Murder,  as  to  such  assaults  by  shooting,  &c.  as  endanger  life. 
See  also  tit.  Contempt,  Robbery,  Striking* 

ASSAY  of  weights  and  measures  (from  the  Fr.  essay,  \.  e.  a 
proof  or  trial ),  is  the  examination  cf  weights  and  measures 
br  clerks  of  markets,  &c.    Reg.  Grig.  279- 

ASSAY ER  OF  THE  KING,  Assay alor  regis.'}  An  officer 
of  the  kings  mint,  for  the  trial  of  silver ;  he  is  indifferently 
appointed  between  the  master  of  the  mint  and  the  merchants 
that  bring  silver  thither  for  exchange.  See  tit-  Gold  and  Sil- 
ver, at  id  Money. 

ASSAYERS,  of  plate  made  by  goldsmiths,  &c.  See  title 
Goldsmiths, 

ASSAYSIARE.  To  associate,  to  take  as  fellow  judges;  a 
word  used  in  old  charters.    Cart.  Ahbat.  Glast.  MS.  §  57* 

A  SS  EC  U  R  A  R  E ,  Adsecura  re.~]  To  m  ake  seen  re  by  pled  ges, 
or Mnv  solemn  interposition  of  iairh.  In  the  charter  of  peace 
between  H.  2*  and  his  sons,  this  word  is  mentioned.  Hovedcn, 
anno  1 174. 

ASSEDATION.  Possession  by  a  tack  or  lease,  &c. 
Sroteh  Diet* 

ASSEMBLY  GENERAL  The  General  Assembly  of  the 
church  of  Scotland  is  the  highest  ecclesiastical  court ;  it  is 
composed  of  a  representation  of  the  ministers  and  elders  of  the 
church:  and  the  proportion  is  regulated  by  the  act  5th  As- 
sembly,  16"94.    Scotch  Diet. 

ASSEMBLY  UNLAWFUL.    See  tit.  Riot. 


ASSENT,  or  consent.  To  a  legacy  of  goods,  the  assent  of 
the  executor  is  necessary.    See  tits.  Executor  and  Legacy. 

Assent  of  Dean  and  Chapter  in  making  leases  of  church 
lands.  Vide  Leases*  Of  the  major  part  of  corporations,  in 
making  bye-laws.  Vide  Bye  Lairs.  Of  assents  to  agreements. 
See  lit.  /iirreeureiit—Sw  also  other  proper  titles. 

ASSESSORS,  Those  that  assess  public  taxes.  There  are 
assessments  of  parish  duties,  for  raising  money  for  the  poor, 
repairing  of  highways,  &c.  made  and  levied  by  rate  on  the  in- 
habitants ;  as  well  as  assessments  of  public  taxes,  &c. 

Assessors  to  judges  in  certain  inferior  courts  are  persons  pos- 
sessed of  knowledge  in  the  law,  appointed  to  advise  and  direct 
the  decision  of  the  judge. 

ASSETS,  Er.  Asm,  i-e.  Satis.}  Goods  enough  to  dis- 
charge that  burden  which  is  cast  upon  the  executor  or  heir,  in 
satisfying  the  debts  and  legacies  of*the  testator  or  ancestor. 
Bro.  tit.  Assets. 

Assets  are  real,  or  personal ;  where  a  man  hath  lands  in 
fee-simple,  and  dies  seised  thereof,  the  lands  which  come  to 
his  heir  are  assets  real :  and  where  he  dies  possessed  of  any 
personal  estate,  the  goods  which  come  to  the  executors  are 
assets  personal. 

Assets  are  aLso  divided  into  assets  per  descent,  and  assets  inter 
maines*  Assets  by  descent,  is  where  a  person  is  bound  in  an 
obligation,  and  dies  seised  of  lands  which  descend  to  the  heir; 
the  land  shall  be  assets,  and  the  heir  shall  be  charged  as  tar  as 
the  land  to  him  descended  will  extend* 

Assets  inter  maines,  is  when  a  man  indebted  makes  execu- 
tors, and  leaves  them  sufficient  to  pay  his  debts  and  legacies ; 
or  where  some  commodity  or  profit  ariseth  to  them  in  right  of 
the  testator,  which  are  called  assets  in  their  hands.  Terms  de 
Ley,  56.  77. 

As  to  assets  by  descent,  by  stat.  29  Car*  2.  c*  3*  §  10.  lands 
of  cestui]  que  trust  shall  be  assets  by  descent;  and  by  the  same 
stat.  §  12.  estates  pur  autre  vie  shall  be  assets  in  the  hands  of 
the  heir,  if  it  come  to  him  by  reason  of  a  special  occupancy  J 
and  where  there  is  no  special  occupant,  they  shall  go  to  the 
executors  or  administrators  of  the  party  that  had  the  estate 
thereof  by  virtue  of  the  grant,  and  shall  be  assets  in  their 
hands.    See  tit.  Real  Estate,  Executors. 

A S S 1 1 ) E  ii  I ;. ,  < >r  Assedarc.  T o  t a x  e< { u a i  1  y  ;  t o  ass ess*  Mat . 
Paris,  anno  1 232,  Sometimes  it  hath  been  used  to  assign  an 
annual  rent,  to  be  paid  out  of  a  particular  farm,  Sec. 

To  ASSIGN,  assignare*~\  Hath  various  significations;  one 
general,  as  to  set  over  a  right  to  another*  or  appoint  a  deputy, 
&c. ;  another  special,  to  set  forth  or  point  at,  as  to  assign 
error,  assign  false  judgment,  waste,  &c.  And  in  assigning  of 
error,  it  must  be  shown  where  the  error  is  committed ;  in  false 
judgment,  wherein  the  judgment  is  unjust;  in  waste,  wherein 
especially  the  waste  is  done.  F.  N.  B.  1J).  1 12  :  Reg*  Orig. 
72*  Also  justices  are  said  to  be  assigned  to  take  assises* 
Stat.  11  H.  6*  c.  2. 

ASSIGNATION,  is  when  simply  any  thing  is  ceded, 
yielded,  and  assigned  to  another ;  of  which  intimation  must  be 
made.    Scotch  Diet* 

ASSIGNS  or  ASSIGNEES,  assignatus,  Lat.]  Those 
who  are  assigned,  deputed  or  appointed  by  the  act  of  the  party, 
or  the  operation  of  law,  to  do  any  act,  or  enjoy  any  benefit  on 
their  own  accounts  and  risks — an  assignee  being  one  that  pos- 
sesses a  thing  in  his  own  right;  but  a  deputy,  he  that  acts  in 
right  of  another,  Perkins*  Assignee  by  deed  is  when  a  lessee 
of  a  term,  &c.  sells  and  assigns  the  same  to  another,  that  other 
is  his  assignee  by  deed ;  assignee  in  law  is  he  whom  the  law  so 
makes,  without  any  appointment  of  the  person  ;  as  an  executor 
is  assignee  in  law  to  the  testator.  Dyer,  6.  Rut  if  there  be 
assignee  in  deed,  assignee  in  law  is  not  allowed :  if  one  cove- 
nant to  do  a  thing  to  J*  S.  or  his  assigns  by  a  day,  and  before 
that  day  he  dies ;  if  before  the  day  he  name  any  assignee,  the 
thing  must  be  done  to  his  assignee  named ;  otherwise  to  his 
executor  or  administrator,  who  is  assignee  in  law.    27  H.  8.  2. 

He  is  called  assignee,  who  hath  the  whole  estate  of  the 


ASSIGNMENT. 


assignor :  and  an  assignee,  though  not  named  in  a  condition, 
may  pay  the  money  to  save  the  land;  but  he  shall  not  receive 
any  money,  unless  he  be  named.  Co.  Lit.  215.  Assignees 
may  take  advantage  of  forfeitures  on  conditions,  when  they 
are  incident  to  the  reversion,  as  for  rent,  &e.  1  And.  SL2. 
What  covenants  affect  or  benefit  assignees,  see  tit*  Covenant, 
Condition. 

Under  the  word  assigns  shall  he  included  the  assignee  of  an 
assignee  in  perpctuum,  the  heir  of  an  assignee,  or  the  assignee 
of  an  heir,  Co.  Lit.  384.  b  :  Plowd.  173  :  5  Co.  16,  17-  b.  So 
the  assignee  of  an  assignee's  executor.  2  Show.  57-  And  a 
devisee1,  2  Show.  3<) :  Godh.  l6l.  But  if  an  obligation  be,  to 
pan  such  persons  as  he  shall  name  by  his  will  or  writing;  there 
must  be  an  express  nomination,  and  his  executor  shall  not 
take  as  assignee.  Mo.  855.  An  administrator  is  an  assignee. 
Moor,  44,    See  tit.  Cor  maul. 

ASSIGNMENT,  Assignation  The  setting  over  or  trans- 
ferring the  interest  a  man  hath  in  any  thing  to  another. 

Herein  shall  be  considered  principally  what  things  are  as- 
signable.— As  to  what  covenants,  &e.  affect  or  benefit  assignees, 
see  tit.  Condition,  Covenant. 

Assignments  may  be  made  of  lands  in  fee,  for  life,  or  years; 
of  an  annuity,  rent-charge,  judgment,  statute,  &c. ;  but  as  to 
lands,  they  are  usually  of  leases  and  estates  for  years,  &c. 
And  by  the  statute  of  frauds,  stat.  2<J  Car.  2,  c.  3.  no  estate  of 
freehold,  or  term  for  years,  shall  be  assigned  but  by  deed  in 
writing  signed  by  the  parties;  except  by  operation  of  law;  and 
a  parol  assignment  of  a  parol  lease  from  year  to  year  is  there- 
fore void.  1  Camp.  318.  A  possibility,  right  of  entry,  title 
for  condition  broken,  a  trust,  or  thing  in  action,  cat  tout  be 
granted  or  assigned  over.    Co.  Lit.  214. 

But  though  a  bond  being  a  chose  in  action,  cannot  be  as- 
signed over  so  as  to  enable  the  assignee  to  sue  in  his  own 
name,  yet  he  has  by  the  assignment  such  a  title  to  the  paper 
and  wax,  that  he  may  keep  or  cancel  it.  Co.  Lit.  232.  And  in 
the  assignment  of  bonds,  &c.  is  always  contained  a  power  of 
attorney  to  receive  and  sue  in  the  assignor's  name. 

Also  in  equity  a  bond  is  assignable  for  a  valuable  considera- 
tion paid,  and  the  assignee  alone  becomes  entitled  to  the 
money ;  so  that  if  the  obligor,  after  notice  of  the  assignment, 
pays  the  money  to  the  obligee,  he  will  be  compelled  to  pay  it 
over  again.  2  Fern.  595.  And  a  release  from  the  obligee,  after 
notice  of  the  assignment,  cannot  be  pleaded  at  law.  1  Bos.  cf 
Pull.  447 :  Baa.  Ab.  Obligation.  (A.)  (7th  ed.)  The  assignor 
who  has  become  a  bankrupt  may  sue  the  debtor  for  the  benefit 
of  the  assignee,    4  Term  Rep.  6*90, 

As  to  bare  rights  and  possibilities,  see  Com.  Dig.  tit.  Assign- 
jnent.  (C.) 

Though  a  possibility  or  contingent  interest  be  not  gran  table 
at  law,  yet  (whether  in  real  or  personal  estate)  it  is  transmis- 
sible and  deviseable.  Cro.  Jac.  509-  1  P*  W>  566:  Forrester, 
137:  8  Vin.  Ab.  112.  pi.  38  :  2  Atk.  6\6  :  1  Fez.  236:  Pol 
lexfen,  44  :  3  Term  Rep.  88  :  2  Burr.  1131:  1  Bra.  Rep.  181 : 
Fearnes  Con.  Rem.  444. — The  cases  in  the  books  (1  C.  R.  18: 
1  Ch.  Cas.  8:  Pollex,  31.  44:  1  P.  W.  .572:  3  P.  W. 
132:  2  Frecm.  250:  9  Mod.  101:  2  P.  TV.  608.)  abundantly 
prove,  that  interests  in  contingency,  respecting  personal  estates, 
are  assignable  in  equity ;  but  it  may  be  material  to  observe, 
that  in  the  case  of  assignments  of  such  interests,  equity  re- 
quires the  assignee  to  show  that  he  gave  a  valuable  considera- 
tion for  the  interest  assigned;  and  therefore  will  not  interpose 
to  assist  volunteers.  But  courts  of  equity  will  establish  assign- 
ments of  contingent  interests  against  executors,  administrators, 
or  heirs  at  law,  even  where  such  assignments  are  made,  not 
for  consideration  of  money,  but  in  consideration  of  love  and 
affection,  and  advancement  of  children,  1  Fez.  409-  See 
Fonblanques  Treatise  of  Equity,  i.  205. 

An  assignee  must  take  the  security  assigned,  subject  to  the 
same  equity  that  it  was  in  the  hands  of  the  obligee ;  as  if  on  a 
marriage  treaty  the  intended  husband  enters  into  a  marriage- 
brokage  bond,  which  is  afterwards  assigned  to  creditors,  yet  it 


still  remains  liable  to  the  same  equity.,  and  is  not  to  he  carried 
into  execution  against  the  obligor.    2  Fern.  4-28. 

Where  there  is  a  bond  for  the  performance  of  the  covenants 
in  a  lease,  if  the  lessee  assigns  the  lease,  he  may  likewise  assign 
the  bond ;  but  this  must  be  before  any  of  the  covenants  are 
broken ;  but  if  any  of  the  covenants  are  broken,  and  the 
lessee  afterwards  assigns  the  lease  and  bond,  and  the  assignee 
puts  the  bond  in  suit,  for  those  breaches,  it  is  maintenance. 
Godb.  81.  And  now  the  assignee  could  not  sue  for  breaches 
committed  before  the  assignment. 

Statute  7  Jac.  1.  c.  15.  enacts,  that  a  debtor  to  the  Icing 
shall  not  assign  any  debts  to  him,  but  such  as  did  originally  grow 
due  to  the  debtor  ;  afterwards  there  was  a  debtor  to  the  husband 
in  2000/.  by  a  statute ;  the  husband  made  his  wife  executrix, 
and  died  ;  she  married  again  one  G.  D.,  who  was  indebted  to 
the  king,  and  then  the  husband  and  wife  assigned  this  statute 
to  the  king,  in  satisfaction  of  the  debt  due  to  him ;  adjudged, 
that  the  assignment  was  good,  for  though  the  second  husband 
had  the  statute  in  right  of  his  wife,  and,  by  consequence,  the 
debt  was  not  originally  due  to  him  ;  yet,  because  he  might 
release  the  statute,  it  is  the  same  thing  as  if  it  had  been 
originally  taken  in  his  name.    2  Cro.  324. 

An  office  of*  trust  is  not  grantable  or  assignable  to  another  ; 
and  therefore  it  was  adjudged,  that  the  office  of  ajilazer,  which 
was  an  office  of  trust,  could  not  be  assigned ;  nor  could  it  be 
extended  upon  a  statute.  Dyer,  7.  See  tit.  Officet  and  Bac.  Ab. 
(7th  ed.)  tit.  Offices. 

A  bare  power  is  not  assignable,  but  where  it  is  coupled  with 
an  interest  it  may  be  assigned.    2  Jon.  206:  2  Mod. 

Arrears  of  rent,  &c.  is  a  chose  in  action,  and  not  assignable. 
See  Skin.  6. 

If  lessee  for  years  assigns  all  bis  term  in  his  lease  to  another, 
he  cannot  reserve  a  right  in  the  assignment ;  for  he  hath  no 
interest  in  the  thing  by  reason  of  which  the  rent  reserved 
should  be  paid;  and  where  there  is  no  reversion  there  can  be 
no  distress :  but  debt  may  lie  upon  it,  as  on  a  contract. 
1  Lilt  Ab.  99-  See  Bac.  Ab.  tit.  Rent.  (7th  ed.)  Where  the 
executor  of  a  lessee  assigns  the  term,  debt  will  not  lie  against 
him  for  rent  incurred  after  the  assignment ;  because  there  is 
neither  privity  of  contract  nor  estate  between  the  lessor  and 
executor:  but  if  the  lessee  himself  assigns  his  lease,  the  privity 
of  contract  remains  between  him  and  the  lessor,  although  the 
privity  of  estate  is  gone  by  the  assignment,  and  he  shall  be 
chargeable  during  his  life ;  but  after  his  death  the  privity  of 
contract  is  likewise  determined.  3  Rep.  14,  24.  Although  a 
lessee  make  an  assignment  over  of  his  term,  yet  debt  lies  against 
him  by  the  lessor  or  his  heir;  (not  having  accepted  rent  from 
the  assignee;)  but  where  a  lessee  assigns  his  term,  and  the 
lessor  his  reversion,  the  privity  is  determined,  and  debt  doth  not 
lie  for  the  reversioner  against  the  iirst  lessee.  Moor,  4-72*  Vide 
Barker  v.  Dormer,  1  Sho.  IQl . 

A  man  made  a  lease,  provided  that  the  lessee  or  his  assigns 
should  not  alien  the  premises  without  licence  of  the  lessor, 
&c.  who  after  gave  licence  to  the  lessee  to  alien ;  by  this  the 
lessee  or  his  assigns  mav  alien  in  injinitum.    Dumpors  case. 

4  Rep.  1  HI. 

Adjudged,  that  some  things  in  respect  of  their  nature  are 
not  assignable,  or  to  be  granted  over ;  as  for  instance,  if  the 
donee  in  tail  holdcth  of  the  donor  by  fealty,  he  cannot  assign 
it  over  to  another,  because/tY*//?/  is  incident  to^  and  inseparable 
from,  the  reversion ;  so  if  the  founder  of  a  college  grant  his 
foundation,  though  it  be  to  the  king,  the  grant  is  void,  be- 
cause it  is  inseparable  from  his  blood.  1 1  Rep.  66.  b.  in  Mag- 
dalen College's  case. 

Several  things  are  assignable  by  acts  of  parliament,  which 
are  not  assignable  in  their  own  nature ;  as  promissory  notes 
by  stat.  3  and  4  A.  c*  9  >  bail-bonds  by  the  sheriff,  by  4  and 

5  A.  c.  16;  a  bankrupt's  effects  by  the  several  statutes  of  bank- 
ruptcy ;  bills  of  exchange  by  the  custom  of  merchants. 

A  lease  was  made  for  years  of  lands,  excepting  the  wo 
the  lessor  grants  the  trees  to  the  lessee^  and  he  assigns  the 
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land  over  to  another;  the  trees  do  not  pass  by  this  assignment 
tit  the  assignee.    Got  dab.  188. 

VI  here  tenant  for  years  assigns  his  estate,  no  consideration 
necessary  ;  lor  the  tenant  being  subjert  to  payment  of  rent, 
ike.  is  sufficient  to  vest  an  estate  in  the  assignees:  in  other 
cases  some  consideration  must  be  paid.  1  Mod.  £63.  The 
words  required  in  assignments  are,  grant,  assign ,  and  set  over; 
which  may  amount  to  a  grant,  feoffment,  lease,  release,  con- 
firmation, &c.  1  InsL  301.  In  these  deeds  the  assignor  is  to 
covenant  to  save  harmless  from  former  grants,  &c.  That  he 
is  owner  of  the,  land,  and  hath  power  to  assign  ;  that  the  as- 
signee shall  quietly  enjoy,  and  to  make  farther  assurance  ;  and 
the  assignee  covenants  to  pay  the  rent,  and  perform  the  cove- 
nants, &c* 

A  bond  may  be  assigned,  but  the  assignee  must  sue  upon  it 
in  the  obligee's  name,  not  in  his  own  :  for  being  a  chose  in 
action,  it  is  not  assignable  by  the  English  law.  But  the 
assignee  of  a  Scotch  bond  may  maintain  indebitatus  assumpsit 
against  the  obligor  in  his  own  name  ;  James  v.  Dun/op, 
8  Term  Rep.  595  ;  there  being  an  express  promise  by  the 
obligor  to  pay  the  assignee  ;  and  so  also  may  the  assignee  of  an 
Irish  judgment  by  cognovit.    3  Term  Hep,  82. 

For 5i  of  an  Assignment  of  a  Bond. 

To  all  to  whom  these  presents  shall  come  greeting :  Whereas 
A.  B.  of,  &c.  in  and  by  one  bond  or  obligation,  hearing  dale,  &c. 
became  bound  to  C.  D,  of,  &e.  in  the  penal  sum  of,  &C.  condi- 
tioned for  the  payment  of,  ike.  and  interest  at  a  day  long  since 
passed j  as  by  the  said  bond  and  condition  thereof  may  appear  : 
And  whereas  there  notv  remains  due  to  the  said  C.  D.for  prin- 
cipal and  interest  on  (he  said  bond,  the  sum  of,  ike.  Now  know 
ye,  That  the  said  C.  DvJSr  and  in  consideration  of  f he  said  sum 
of,  Sc&  qf  lanf  ul  British  money  to  him  in  hand  paid  by  V.  V.  of, 
&e.  the  receipt  whereof  the  said  C.  I),  doth  hereby  acknowledge ; 
he  the  said  C.  D.  hath  assigned  and  set  over,  and  by  these  pre- 
senfs  doth  assign  and  set  over,  unto  the  said  E,  F.  the  said 
recited  bond  or  obligation,  and  the  money  thereupon  due  and 
on  ingi  and  all  his  right  and  interest  of)  in,  and  to  the  same. 
And  the  said  C.  D.  for  the  consideration  aforesaid,  hath  made, 
constituted,  and  appointed,  and  by  these  presents  doth  make, 
constitute,  and  appoint,  the  said  E.  F.  his  executors  and  adminis- 
trators, his  true  and  lawf  ul  attorney  and  attornies  irrevocable, 
for  him  and  in  his  name,  and  in  the  name  and  names  of  his 
'executors  and  administrators,  but  for  the  sole  and  proper  use  and 
benefit  of  the  said  E.  F.  his  executors,  administrators,  and 
assigns,  to  ask,  require,  demand,  and  receive  of  the  said  A.  B. 
his  heirs,  executors,  and  administrators,  the  money  due  on  the 
said  bond;  and  on  non-payment  thereof,  he  the  said  A.  B«  his 
heirs,  executors  and  administrators,  to  sue  for  and  recover  the 
same  ;  and  on  payment  thereof  to  deliver  up  and  cancel  the  said 
bond,  and  give  sufficient  releases  and  discharges  therefore,  and 
one  or  more  attorney  or  attornies  under  him  to  constitute ;  and 
whatsoever  the  said  E.  F.  or  his  attorney  or  attornies,  shall 
lawfully  do  in  the  premises,  the  said  CD.  doth  hereby  allow 
and  affirm.  And  the  said  C.  I),  doth  covenant  with  the  said 
E.  F.  that  he  the  said  C.  D.  hath  not  received,  nor  will  receive, 
the  said  money  due  on  the  said  bond,  or  any  part  thereof; 
/e  ither  shall  or  will  release  or  discharge  the  same,  or  any  pari 
thereof;  but  mill  own  and  allow  of  all  lawful  proceedings  for 
recovery  thereof;  he  the  said  E.  F.  saving  the  said  C.  D. 
harmless,  of  and  from  any  costs,  that  may  happen  to  him  thereby. 
In  witness,  &c. 

ASSISA  CADERE.  This  old  phrase  signifies  to  be  non- 
suited; as  when  there  is  such  a  plain  and  legal  insufficiency  in 
a  suit?  that  the  complainant  can  proceed  no  farther  on  it.  Fleta, 
lib*  4.  c.  15 :  Bracton,  lib.  %  c.  7- 

ASS1SA  CONTINUANDA.  An  old  obsolete  writ  directed 
to  the  justices  of  assise  for  the  continuation  of  a  cause,  when 
certain  records  alleged  cannot  be  produced  in  time  by  the  party 
that  has  occasion  to  use  them.    Reg.  Orig.  217- 


ASS  ISA  PRO  HOG  AND  A.  An  old  obsolete  writ  directed 
to  the  justices  assigned  to  take  assises,  for  the  stay  of  proceed- 
ings, by  reason  of  the  party's  being  employed  in  the  king's 
business.    Res:.  Or'm  £08* 

ASSISA  PANIS  AND  CERIVISIJE  (or  cervisie.)  The 
old  st  at.  5 1  H.  .'>.  for  setting  the  price  of  bread  and  ale  is  so 
entitled. 

ASSISA,  Fr.  As-sis^  According  to  our  ancient  books  is 
defined  to  be  an  assembly  of  knights,  and  other  substantial 
men,  with  the  justice,  in  a  certain  place,  and  at  a  certain  time 
appointed.  Custom.  Nemdnd*  c.  S4.  This  word  is  properly 
derived  from  the  Latin  veil*  assideo,  to  sit  together  ;  and  is 
also  taken  for  the  court,  place,  or  time,  when  and  where  the 
writs  and  processes  of  assise  are  handled  or  taken.  And  in 
this  signification  assise  is  general  ;  as  when  the  justices  go 
their  several  circuits  with  commission  to  take  all  assises;  or 
I  special,  where  a  special  commission  is  granted  to  certain  per- 
sons (formerly  oftentimes  done)  for  taking  an  assise  upon  one 
or  two  disseisins  only.     Brad.  lib.  3. 

Concerning  the  general  assise,  all  the  counties  of  England 
are  divided  into  six  circuits,  and  those  of  Wales  into  two;  and 
two  judges  are  assigned  by  the  king's  commission  to  every 
English  circuit,  who  hold  their  assises  twice  a  year  in  every 
county  (except  Middlesex,  where  the  king's  court  of  record 
do  sit),  and  now  the  counties  on  the  home  circ  uit  have  a  third 
assise  about  Christmas,  for  trial  of  criminals  only.  These 
judges  havet/u>e  several  commissions. 

1 .  Of  oyer  and  terminer,  directed  to  them  and  many  other 
gentlemen  of  the  county,  by  which  they  are  empowered  to  try 
treasons,  felonies,  &c. ;  and  this  is  the  largest  commission  they 
have. 

~\  Of  gaol  delivery,  directed  to  the  judges  and  the  clerk  of 
assise  associate,  which  gives  them  power  to  try  every  prisoner 
in  the  gaol  committed  for  any  offence  whatsoever,  but  none 
!m:  prisoners  in  the  gaol;  so  that  one  way  or  other  they  rid 
the  gaol  of  all  the  prisoners  in  it. 

<)f  assise,  directrd  to  themselves  only,  and  the  clerk  of 
assise,  to  take  assises,  and  do  right  upon  writs  of  assise 
brought  before  them  by  such  as  are  wrongfully  thrust  out  of 
their  lands  and  possessions ;  which  writs  were  heretofore 
frequent,  but  now  men's  possessions  are  sooner  recovered  by 
ejectments,  &c. 

4.  Of  nisi  prius,  directed  to  the  judges  and  clerk  of  assise 
and  others,  by  which  civil  causes  grown  to  issue  in  the  courts 
above  are  tried  in  the  vacation  by  a  jury  of  twelve  men  of  the 
county  where  the  cause  of  action  arises;  and  on  return  of  the 
verdict  of  the  jury  to  the  court  above,  the  judges  there  give 
judgment. 

These  causes  by  the  course  of  the  courts  are  usually  ap- 
pointed to  be  tried  at  Westminster  in  some  Easter  or  Michael- 
mas  Term,  by  a  jury  returned  from  the  county  wherein  the 
cause  of  action  arises;  but  with  this  proviso,  nisi  prius,  unless 
before  the  day  prefixed,  the  judges  of  assise  come  into  the 
county  in  question. — This  they  are  sure  to  do  in  the  preceding 
vacation, 

5.  A  commission  of  the  peace,  in  every  county  of  the  circuits; 
and  all  justices  of  the  peace  of  the  county  are  bound  to  be 
present  at  the  assises  ;  and  sheriffs  are  also  to  give  their  at- 
tendance on  the  judges,  or  they  shall  be  fined.  Bacons  Efcm* 
15,  1(>,  $c.    3  Comm.  ()Q.  2(>t). 

There  is  a  commission  of  the  peace,  oyer  and  terminer  and 
gaol  delivery  of  Newgate,  held  eight  times  in  a  year,  for  the 
city  of  London  and  county  of  Middlesex,  at  Justice  Hall  in 
the  Old  Bailey j  where  the  lord  mayor  is  the  chief  judge. 
And  as  the  court  of  King's  Bench  is  the  highest  court  of  ordi- 
nary justice  in  criminal  cases  within  the  realm,  and  paramount 
to  the  authority  of  justices  of  gaol  delivery  and  commissioners 
of  oyer  and  terminer,  it  was  found  requisite  by  stat  25  G.  3. 
c.  1!S.  that  the  session  of  oyer  and  terminer  and  gaol  delivery  of 
the  gaol  of  Newgate,  for  the  county  of  Middlesex,  should  not 
be  discontinued  on  account  of  the  commencement  of  the  term 


ASSISA. 


ASSISE. 


and  the  sitting  of  the  court  of  Kings  Bench  at  Westminster  ; 
and  farther  by  33  G.  3.  c.  48.  it  is  provided  that  when  any  ses- 
sion of  the  peace,  and  oyer  and  terminer,  holden  before  justices 
of  the  peace  for  Middlesex,  shall  have  been  begun  be  fore  the 
essoign  day  of  any  term,  the  session  may  be  continued  until  the 
business  is  concluded,  notwithstanding  the  happening  of  such 
essoign  day  on  the  sitting  of  the  court  of  K.  B.  in  Middlesex. 

In  Wales  there  are  but  two  circuits,  North  and  South  Wales. 
By  1  IV.  4.  c.  70.  §  1 9  assises  shall  be  held  in  the  county  of 
Chester,  and  the  several  counties  and  towns  of  Wales,  by  virtue 
of  commissions  of  assise,  &c.  in  like  manner  as  in  England, 
and  one  of  the  judges  appointed  to  hold  assises  in  the  princi- 
pality of  Wales  shall  hold  the  assises  at  the  usual  places  in 
South  Wales,  and  the  other  judge  at  the  usual  places  in  North 
Wales. 

See  19  G.  3.  c.  74.  §  70.  as  to  judges'  lodgings  on  assises  in 
Great  Britain,  made  perpetual  by  39  G.  3.  c.  46\  See  also 
41  G,  3.  (U.  K.)  c.  88.  providing  for  judges1  lodgings  on  assises 
in  Ireland ;  and  3  G.  4.  c.  10.  providing  that  when  the  com- 
missions under  which  the  judges  sit  on  the  circuit  shall  not  be 
opened  and  read,  at  the  place  specified,  on  the  day  named 
therein,  the  same  may  be  opened  and  read  on  the  following 
day  ;  or  if  such  following  day  shall  be  Sunday  or  other  day  of 
public  rest,  then  on  the  succeeding  day.  By  §  2.  the  cause  of 
the  delay  of  opening  and  reading  the  commissions  shall  be  cer- 
tified to  the  Lord  Chancellor,  Lord  Keeper,  or  Lords  Com- 
missioners of  the  Great  Seal.  The  stat.  49  G.  3.  c.  9L  enables 
the  barons  of  the  exchequer,  and  all  other  justices  of  assise 
within  England,  to  act  under  any  commissions  of  ni:si  prius,  in 
any  county,  notwithstanding  their  being  born  or  inhabiting  in 
any  such  county.  By  19  G.  3.  c.  74.  §  70.  when  the  assises  for 
a  county  are  held  in  any  county  of  a  city  and  at  the  same  time 
with  the  assises  for  such  city,  the  judges'  lodgings  shall  be  held 
to  be  situate  both  within  such  city  and  wTithin  the  county  at 
large,  for  the  purposes  of  the  business  of  the  assises. 

The  constitution  of  the  justices  of  assise  was  begun  by 
Hen.  2  ;  though  somewhat  different  from  what  they  now  are: 
and  by  Magna  Chart  a  justices  shall  be  sent  through  every 
count}  pnee  a  year,  who,  with  the  knights  of  the  respective 
shirtes>  shall  take  assises  of  novel  disseisin,  &e.  in  their  proper 
dhpta^'Sta^  what  cannot  be  determined  there  shall  be  ended 
Irf  them  in  some  other  place  in  their  circuit ;  and  if  it  be  too 
(difficult  lor  them,  it  shall  be  referred  to  the  justices  of  the 
hernh,,.  there  to  be  ended,    Q  H.  3.  c.  12. 

By  1  st.  1.  c.  8,  §  5.  no  commission  of  assise,  oyer  and 
terminer,  general  gaol  delivery,  or  association- writ  of  sic  nan 
i>mne&  or  assistance,  or  commission  of  the  peace,  shall  be  deter- 
mined by  the  demise  of  the  sovereign,  but  shall  continue  six 
months,  unless  superseded,  &c. 

There  are  several  statutes  as  to  holding  the  assises  at  par- 
ticular places  in  certain  counties.  See  Circuits,  Nki  Prius, 
Judges,  Justices* 

The  term  assise  is  likewise  used  for  a  jury,  and  for  a  writ 
for  recovery  of  possession  of  things  immoveable,  wrhereof  any 
one  and  his  ancestors  have  been  disseised.  Likewise,  in  another 
sense,  it  signifies  an  ordinance  or  statute,  as  Assisa  Panis  et 
Cervisice.    Re%.  Oris.  279- 

ASSrSE  OF  NOVEL  DISSEISIN1,  Assisa  norm  dissei- 
iina>r\    See  Disseisin  :  and  see  Roscoe  on  Real  Actions,  61. 

An  assise  of  novel  disseisin  is  a  remedy  maxime  festinum,  for 
the  recovery  of  lands  or  tenements  of  which  the  party  was 
disseised.  2  Inst.  410.  And  it  is  called  navel  disseisin,  because 
the  justices  in  eyre  went  their  circuits  from  seven  years  to 
seven  years  ;  and  no  assise  was  allowed  before  them  which 
commenced  before  the  last  circuit,  which  was  called  an  ancient 
assise ;  and  that  which  was  upon  a  disseisin  since  the  last  cir- 
cuit, an  assise  of  novel  disseisin.    Co.  Lit.  153.  o. 

An  assise  is  called  fesiinum  remedium,     1.  Because  the 
tenant  shall  not  be  essoined.    2.  Shall  not  cast  a  protection. 
3.  Shall  not  pray  in  aid  of  the  king.    4.  Shall  not  vouch  any 
stranger,  except  he  be  present,  and  will  enter  presently  into 
vol.  r. 


warranty  ;  so  of  reeeit.  5.  The  parole  shall  not  demur  for  the 
nonage  of  the  plaintiff  or  defendant.    8  Co.  50:  Booth,  262. 

It  lies  where  tenant  in  fee  simple,  fee- tail,  or  for  term  of 
life,  is  put  out  and  disseised  of  his  lands,  or  tenements,  rents, 
common  of  pasture,  common  way,  or  of  an  office,  toll,  &c. 
Glanv,  lib.  10:  Reg.  Orig.  197.  Assise  must  be  of  an  actual 
freehold  in  lands,  &c.  and  not  a  freehold  in  law :  it  lieth  of 
common  of  pasture,  where  the  commoner  hath  a  freehold  in 
it,  and  the  lord  or  other  persons  feed  it  so  hard,  that  all  the 
grass  is  eat  up:  but  then  the  plaintiff  must  count  and  set  forth 
how  long  the  land  was  fed,  and  alleged  per  (fuod  proficuum 
suum  Undent  ami  sit,  $c.  9  Rep.  113.  One  may  have  an  assise 
of  land  and  rent,  or  of  several  rents,  and  offices  and  profits  in 
his  soil,  all  in  one  writ :  and  if  it  be  of  a  rent  charge,  or  rent- 
seek,  it  shall  lie  general  de  libera  tenemento  in  such  a  place, 
and  all  the  lands  and  tenements  of  the  tenants  charged  ought 
to  be  named  in  the  writ ;  but  in  assise  for  rent  service  it  is 
otherwise.  Dyer,  31.  An  assise  may  be  brought  for  an  office 
held  for  life:  but  then  it  must  be  an  office  of  profit,  not  of 
charge  only :  of  the  toll  of  a  mill,  or  market,  assise  lieth  ; 
though  it  may  not  be  brought  of  suit  to  a  mill,  8  Rep,  46,  47. 

An  assise  was  brought  of  the  office  of  JUazer  of  the  court  of 
Common  Pleas,  and  the  demandant  counted  de  libera  tenemento, 
and  alleged  seisin,  by  taking  money  for  a  capias,  and  the  jwst 
was  put  in  view  where  the  officer  sate.    Dyer,  114. 

An  assise  lieth  of  the  office  of  register  of  J  he  admiralty,  and 
the  demandant  laid  a  prescription  to  it,  viz.  quod  quilibet  hu- 
jusmodi  persona,  who  should  he  named  by  the  admiral,  should 
be  register  of  the  admiralty  for  life.    Dyer,  1.53. 

It  lieth  of  officers  of  jvuodtvardy  park-keeper,  and  keeper  of 
chases,  warrcner,  eye,;  hut  these  are  not  at  common  law;  but 
by  the  statute  of  IV est  m.  2.  c.  25.  because  they  are  of  profits  to 
be  taken  in  alieno  solo :  it  likewise  lieth  of  all  other  offices 
and  bailiwicks  in  fee.    8  Rep.  47* 

In  an  assise  of  a  new*  office,  it  ought  to  be  showed  w  hat 
profits  belong  to  it ;  but  is  otherwise  of  an  ancient  office,  be- 
cause it  is  presumed,  that  the  profit  thereof  is  sufficiently 
known.    8  Rep.  45,  49. 

Tenants  in  common  shall  each  have  a  several  assise  for  his 
moiety,  or  part,  because  they  are  seised  by  several  titles  ;  but 
twenty  joint- tenants  shall  have  but  one  assise  in  all  their  names, 
because  they  have  but  on®  joint  title;  so  if  there  are  three 
joint- tenants,  and  one  of  them  releaseth  all  his  right  to  one  of 
his  companions,  and  then  the  other  two  are  disseised  of  the 
whole,  they  shall  have  but  one  assise  in  both  their  names,  for 
the  two  parts,  because  they  had  a  joint  title  to  it  at  the  time 
of  the  disseisin,  and  he  to  whom  the  release  was  given  shall 
have  an  assise  in  his  own  name,  because  of  that  part  he  is 
tenant  in  common.     Co.  Lit,  1 96. 

If  lessee  for  years,  or  tenant  at  will,  be  ousted,  the  lessor, 
or  he  in  remainder,  may  have  assise,  because  the  freehold  was 
in  him  at  the  time  of  the  disseisin,  Kcl.  109.  Assise  lies  for 
tithes,  by  stat.  32  H.  8.  c.  7 :  Cro.  Elix.  559-  But  not  for 
an  annuity,  pension,  &c.  In  some  cases  an  assise  will  lie 
where  ejectment  will  not.  Ejectment  will  not  lie  de  piscarid, 
by  reason  the  sheriff  cannot  deliver  possession  of  it ;  but  an 
assise  will  lie  for  it,  as  it  may  be  viewed  by  the  recognitors. 
Cro.  Car.  534.  Assise  will  sometimes  lie  where  trespass  vi  ei 
armis  doth  not.    Vide  8  Rep.  47  :  1  Nets.  Abr.  276. 

By  Magna  Chart  a,  9  H  &  1S«  assises  of  novel  disseisin , 
&c.  shall  be  taken  in  the  proper  counties,  by  the  king's  justices: 
and  for  estovers  of  wood,  profit  taken  in  woods,  corn  to  be  re- 
ceived yearly  in  a  certain  place ;  and  for  toll,  tonnage,  &c.  and 
of  offices  in  fee,  an  assise  shall  be  ;  also  for  common  of  turbary, 
and  of  fishing,  appendant  to  freehold,  &c. 

In  an  assise,  the  plaintiff  must  prove  his  title,  then  his 
seisin  and  disseisin  :  but  seisin  of  part  of  a  rent  is  sufficient  to 
have  assise  of  the  whole ;  arid  if  a  man  who  hath  title  to  enter, 
set  his  foot  upon  the  land,  and  is  ousted,  that  is  a  sufficient 
seisin. 

As  the  writ  of  assise  restores  the  party  to  the  actual  seisin 
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of  his  freehold,  for  so  are  the  words  of  the  writ,  xiz.  facias 
lenementum  illud  seisiri.  S,c.  consequently  the  party  that  brings 
the  writ  must  found  it  upon  an  actual  seisin,  which  he  has 
been  divested  of,  for  otherwise  this  remedy  is  not  commensu- 
rate to  his  case.    See  2  Kail.  Abr.  !(>,;. 

Therefore,  if  there  be  lord  and  tenant  by  rent  service,  and 
the  lord  grants  the  services  to  another,  and  the  tenant  aiiorm 
by  a  penny,  this  being  given  by  way  of  attornment,  is  not  suf- 
ficient seisin  to  ground  an  assise  on  ;  scats  if  the  penny  had 
been  iriven  bv  wav  of  .seisin  of  the  rent.  Lit.  sect.  5(i5  :  Co. 
Lit.  315  :  4  Co.  9:  10  Co.  W% 

The  first  process  in  this  action  is  an  original  writ  issued  out 
of  Chancery,  directed  to  the  sheriff,  commanding  him  to  re- 
turn a  jury,  who  are  called  the  recognitors  of  the  assise.  An 
assise  is  to  be  arraigned  on  the  day  the  writ  is  returnable, 
on  which  day  the  defendant  is  to  count,  and  the  tenant  is  to 
appear  and  plead  instantly.    Stifle  Keg.  88, 

If  in  an  assise  no  tenant  of  the  freehold  be  mentioned,  the 
defendant  may  plead  ii  ;  and  where  one  defendant  pleads,  no 
tenant  of  the  freehold  named  in  the  writ,  if  this  is  found,  the 
writ  shall  abate  quoad  all.     Dyer,  207. 

On  sueh  a  plea  of  the  defendant,  the  plaintiff  says  that  he 
hath  made  a  feoffment  to  persons  unknown,  and  he  himself 
hath  continually  taken  the  profits:  if  then  they  are  at  issue 
upon  the  taking  the  profits,  and  it  be  found  against  the  defend- 
ant, it  shall  not  be  inquired  of  the  points  of  the  assise,  for 
the  disseisin  is  acknowledged.  1  Dttttw  Abr.  581,  And  if  the 
deed  of  the  ancestor  of  the  plaintiff"  be  pleaded  in  bar,  and  this 
is  denied,  and  found  for  the  plaintiff,  the  assise  shall  not  inquire 
of  the  points  of  the  writ,  but  only  of  the  damages.   Ibid.  5S5. 

In  this  suit,  if  the  defendant  fail  to  make  good  the  excep- 
tion which  he  pleads,  he  shall  he  adjudged  a  disseisor.,  with- 
out taking  the  assise;  and  shall  pay  the  plaintitf  double 
damages,  and  be  imprisoned  a  year.  Slat.  13  Ed.  I.e.  2&  In 
issise  the  tenant  pleads  in  bar,  and  the  plaintiff  makes  title, 
but  the  tenant  doth  neither  answer  nor  traverse  the  title ;  in 
this  case  the  assise  shall  be  awarded  at  large.  Cro.  Elu.  55$. 
And  if  any  other  title  is  found  for  the  plaintiff,  he  shall  re- 
cover. Bro.  Asst.  281.  If  a  tenant  pleads  in  abatement  in  an 
assise,  he  must  at  the  same  time  plead  over  in  bar  ;  and  no 
imparlance  shall  be  allowed  without  good  cause :  and  where 
there  are  several  defendants,  and  any  of  them  do  not  appear 
the  first  day,  the  assise  shall  be  taken  against  them  by  default. 
Pasch.  5  W.  3. 

If  assise  be  brought  against  a  lessee,  he  may  not  plead  assisa 
.  nan  ;  for  that  is  the  form  of  the  plea  in  bar  for  tenant  of  the 
freehold ;  he  ought  to  plead  the  special  matter,  viz.  his  lease, 
the  reversion  in  the  plaintiff',  and  that  he  is  possessed,  and 
SO  in  without  wrong.  Jenk.  Cent.  142.  An  assise  is  to  be 
first  arraigned,  and  the  plaintiff's  counsel  prays  the  court  that 
the  defendant  may  be  called ;  whereupon  he  is  called ;  and  if 
the  defendant  appears,  then  his  counsel  demand  oyer  of  the 
writ  of  assise,  and  the  return  of  it ;  which  is  granted ;  and 
then  he  pravs  leave  to  imparl  to  a  short  time  after,  and  the 
jury  is  adjourned  to  that  day :  at  the  day  given  by  the  court, 
the  defendant  is  again  called,  and,  upon  his  appearance,  he 
pleads  to  the  assise ;  and  upon  this  an  issue  is  joined  between 
the  parties,  and  the  jurors  are  sworn  to  try  the  issue,  the 
counsel  proceeding  to  give  them  their  evidence :  after  the  trial 
the  court  gives  judgment,  and  the  plaintiff"  recovering  is  to 
have  writ  of  seisin,  &c.    1  hill  Abr.  105,  106". 

The  jurors  that  are  to  try  the  assise  are  to  view  the  thing 
in  demand  ;  by  writ  of  assist  the  sheriff  is  commanded,  Quod 
facial  duodecim  libvros  cf  legale  homines  de  incineto,  c]c.  Fi- 
de re  Ienemenlum  ilfttdj  el  nomina  ear  inn  imbreviari,  et  quod  sutn- 
moneat  cos  per  bon  as  stonmon  ii  tones,  quod  si?it  coram  just  if  iariis, 
SfC.  pa  rati  inde  facer e  ^ng>yilnnicm,  §c. 

Bv  Westm.  2.  c-  2fl.  a  loertificvvte  of  assise  is  given,  which  is  a 
writ  for  the  party  grieved,  by  a  verdict  or  judgment  given 
against  him  in  an  assise,  when  he  had  something  to  plead,  as  a 
record  or  release,  which  could  not  have  been  pleaded  by  his 


bailiff';  or  when  the  assise  was  taken  against  himself  by  default, 
to  have  the  deed  tried,  and  the  record  brought  in  before  the 
justices,  and  the  former  jury  summoned  to  appear  bef  ore  them 
at  a  certain  day  and  place,  for  a  farther  examination  and  trial 
of  the  matter.  See  Booth,  215.  287  :  4  Co.  4.  b  :  2  Inst.  26  ; 
F.  N.B.181:  3  Comm.  389. 

The  plaint  need  not  be  so  certain  in  assise  as  in  other  writs ; 
the  judgment  being  to  recover  per  visum  recognitorum  ;  and  if 
the  plaint  be  but  so  certain  as  that  the  recognitors  may  put  the 
demandant  into  possession,  it  is  sufficient.    Dyer,  84. 

To  prevent  frequent  and  vexatious  disseisins,  it  is  enacted 
by  the  statute  of  Merlon,  20  H.  3.  c.  3.  that  if  a  person  dis- 
seised recover  seisin  of  the  land  again,  by  assise  of  tumd 
disseisin,  and  be  again  disseised  of  the  same  tenements  by  the 
same  disseisor,  he  shall  have  a  writ  of  re-disseisin  ;  and,  if  he 
recover  therein,  the  re-disseisor  shall  be  imprisoned ;  and  by 
the  statute  of  Malbcrge,  52  H.  3.  c.  8.  shall  also  pay  a  fine  to 
the  king:  to  which  the  stat.  Westm.  2.  (Ui  E.  1.)  c.  2G.  hath 
superadded  double  damages  to  the  party  aggrieved.  In  like 
manner,  by  the  same  statute  of  Merton,  when  any  lands  or 
tenements  are  recovered  by  assise  of  mort  d'ancestor,  or  .other 
jury  or  anv  judgment  of  the  court,  if  the  party  be  afterwards 
disseised  by  the  same  person  against  whom  judgment  was 
obtained,  he  shall  have  a  writ  of  post-disseisin  against  him; 
which  subjects  the  post -disseisor  to  the  same  penalties  as  a  a?- 
disseisor.  The  reason  of  all  which,  as  given  by  Sir  Edwaxd 
Coke  (2  InsL  83,  84.),  is  because  such  proceeding  is  a  contempt 
of  the  kind's  court,  and  in  despite  of  the  law.  3  Comm.  18S. 
See  Kes.  Vmg>  208  :  F.  N.  B.  190  :  Co.  Lit  154  :  2  InsL  Com* 
on  statin-',  sf:  New  Nat.  Br.  417.  420. 

For  proceedings  in  writ  of  assise  of  novel  disseisin,  see 
Plowd.  413,  412. 

The  court  of  Common  Pleas  or  King's  Bench  may  hold 
plea  of  assises  of  land  in  the  county  of  Middlesex,  by  writ  out 
of  Chancery.  1  LilL  Ab.  105.  And  in  cities  and  corporations 
an  assise  of  fresh  force  lies  for  recovery  of  possession  of  lands, 
within  forty  days  after  the  disseisin,  as  the  ordinary  assise  in 
the  count  v.'  F.  N.  B.  7* 

ASSISE  OF  MORT  D  ANCESTOR,  Assisa  mortis  ante* 
cessoris.~]  Is  a  writ  that  lay  where  a  man's  father,  mother, 
brother,  sister,  uncle,  aunt,  &c,  died  seised  of  lands,  tene- 
ments, rents,  &eM  that  were  held  in  fee,  and  after  their  death 
a  stranger  abated.  Keg.  Orig.  223.  It  is  good  as  well  against 
the  abator,  as  any  other  in  possession  of  the  land  ;  but  it  lies 
not  against  brothers  or  sisters,  &c.  where  there  is  privity  of 
blood  between  the  person  prosecuting  and  them.  Co.  Lit  242. 
And  it  must  be  brought  within  the  time  limited  by  the  statute 
of  limitations  [50  years,  3  Comm.  1 89.],  or  the  right  may  be 
lost  by  negligence. 

If  tenant  by  the  curtesy  alien  his  wife's  inheritance,  and 
dieth,  the  heir  of  the  wife  shall  have  an  assise  of  mart  a" ancestor, 
if  he  have  not  assets  by  descent  from  the  tenant  by  the  curtesy ; 
and  the  same  shall  be  as  well  where  the  wife  was  not  seised  of 
laud  the  day  of  her  death,  as  where  she  was  seised  thereof. 
New  Nat.  Br.  4SJ).  A  warden  of  a  college,  &c.  shall  have 
assise  of  mart  d  ancestor  of  rent  where  his  predecessor  w&s 
seised.  And  a  man  may  have  assise  of  mort  d'ancestor  of  rents, 
against  several  persons  in  several  counties;  having,  in  the  end 
of  tiie  writ,  several  summons  against  the  tenants  :  and  the  pro- 
cess in  this  writ  is  summons  against  the  party  ;  and  if  he 
makes  default  at  the  day  of  the  assise  returned,  then  the 
plaintiff  ought  to  sue  out  a  re-summons ;  and  if  he  makes 
default  again,  the  assise  shall  be  taken,  &c.  Bro.  Assis.  88.  In 
a  mort  d'ancestor,  if  the  tenant  says,  the  plaintiff  is  not  next 
heir,  and  this  is  found  against  him,  the  points  of  the  writ 
shall  be  inquired  of :  and  in  this  case  the  assise  may  find,  that 
though  the  plaintiff  be  the  next,  heir,  yet  he  is  not  next  heir 
as  to  this  land  ;  for  this  is  in  regard  of  their  inquiry  at  large. 
Br.  Mort.  A' An.  47  :  1  Danv.  Ab.  584.  Damages  shall  be 
recovered  in  the  assise  of  mort  d'ancestor ;  but  it  lieth  not  of 
an  estate  tail,  only  where  the  ancestor  was  seised  in  demesne 
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as  of  fee.  Bro,  Assis.  If  a  man  be  barred  in  assise  of  novel 
disseisin,  upon  showing  a  descent,  or  other  special  matter,  he 
may  have  mart  d' ancestor,  or  writ  of  entry  snr  disseisin,  &c. 
4  Rep.  4$. 

If  the  abatement  happened  on  the  death  of  one's  grandfather 
or  grandmother,  then  an  assise  of  morl  ({'ancestor  no  longer 
lies,  but  a  writ  of  ayle,  or  de  avo  ;  if,  on  the  death  of  the  great 
grandfather  or  great  grandmother,  then  a  writ  of  besayte,  or 
de  proavo  ;  but  if  it  mounts  one  degree  higher,  to  the  tresayle, 
or  grandfather's  grandfather,  or  if  the  abatement  happened 
upon  the  death  of  any  collateral  relation  other  than  those 
before  mentioned,  the  writ  is  called  a  writ  of  cosinage,  or  de 
consanguinco*  Finch.  L.  266,  26'7*  And  the  same  points  shall 
be  inquired  of,  in  all  these  actions  ancestrel,  as  in  an  assise  of 
morl  d%  ancestor,  they  being  of  the  very  same  nature.  Stat. 
Westm.  2*  (13  E.  1.)  c.  20;  though  they  differ  in  this  point 
of  form,  that  these  ancestrel  writs  (like  all  other  writs  of 
praecipe)  expressly  assert  a  title  in  the  demandant  (viz.  the 
seisin  of  the  ancestor  at  his  death,  and  his  own  right  of  inhe- 
ritance), the  assise  asserts  nothing  directly,  but  only  prays  an 
intp.iiry  whether  those  points  be  so.  2  Inst.  399-  There  is 
also  another  ancestrel  writ,  denominated  a  nupcr  obiit,  to 
establish  an  equal  division  of  the  land  in  question,  where,  on 
the  death  of  an  ancestor,  who  has  several  heirs,  or  eo- heiresses., 
one  enters  and  holds  the  others  out  of  possession.  F.  N*  B.  1 97  : 
Finch,  L*  2Q3:  Leg.  Orig.  226:  New  Nat.  Br.  437,  438: 
Booth  on  Real  Actions.  But  a  man  is  not  allowed  to  have 
any  of  these  actions  ancestrel  for  an  abatement,  consequent  on 
the  death  of  any  collateral  relation,  beyond  the  fourth  degree 
{Hale  on  F*  N.  B.  221*) ;  though  in  the  lineal  ascent  he  may 
proceed  ad  infinitum.  {Fitzh.  Ab.  tit.  Cosinage,  15.)  3  Comm. 
186. 

It  was  always  held  to  be  law,  that  where  lands  were  devis- 
able in  a  man's  last  will  by  the  custom  of  the  place,  there  an 
assise  of  mart  & ancestor  did  not  lie.  For,  where  lands  were 
so  devisable,  the  right  of  possession  could  never  be  determined 
by  a  process  which  inquired  only  of  these  two  points — the 
seisin  of  the  ancestor,  and  the  heirship  of  the  demandant. 
And  hence  it  may  he  reasonable  to  conclude,  that  when  the 
statute  of  wills,  3L2  //.  8.  c.  1.  made  all  socage  lands  devisable, 
an  assise  of  wort  d' ancestor  could  no  longer  be  brought  of  lands 
held  in  socage.  See  1  Leon.  2(>7-  And  that  now,  since  the 
stat.  12  Can  2.  c.  24.  (which  converts  all  tenures,  a  few  only 
excepted,  into  free  and  common  socage),  no  assise  of  vwrt  d* an- 
cestor can  be  brought  of  any  lands  in  the  kingdom ;  but  that, 
in  case  of  abatements,  recourse  must  be  properly  had  to  the 
writs  of  entry.    3  Comm.  187. 

It  is  to  be  observed,  moreover,  that  these  writs  are  now 
almost  obsolete,  being  in  a  great  measure  superseded  by  the 
action  of  ejectment,  which  answers  almost  all  the  purposes  of 
real  actions  ;  except  in  some  very  peculiar  cases. 

ASSISE  OF  NUISANCE.    See  Nuisance. 

ASSISE  OF  DARREIN  PRESENTMENT.  See  tit. 
Darrein  Presentment* 

ASSISE  DE  UTRUM,  or  assisa  juris  utrumf\  See  tit. 
Juris  u t rum. 

ASSISE  OF  THE  FOREST,  Assisa  de  Forcsta.^  Is  a  sta- 
tute touching  orders  to  be  observed  in  the  kings  forest.  Man- 
wood,  35.  The  statute  of  view  of  frank  pledge,  anno  18  Ed.  2. 
is  also  called  the  assise  of  the  King  ;  and  the  statute  of  bread 
and  ale,  51  H.  3.  is  termed  the  assise  of  bread  and  ale.  And 
these  are  so  called,  because  they  set  down  and  appoint  a 
certain  measure,  or  order,  in  the  things  they  contain.  There  is 
farther  an  assise  of  nuisance,  assisa  nocumeuti,  where  a  man 
niaketh  a  nuisance  to  the  freehold  of  another,  to  redress  the 
same.  And  besides  Littleton's  division  of  assises,  there  are  others 
mentioned  by  other  writers,  viz.  assise  at  large,  brought  by  an 
infant  to  inquire  of  a  disseisin,  and  whether  his  ancestor  were  of 
full  age,  good  memory,  &c.  when  he  made  the  deed  pleaded, 
whereby  he  claims  his  right. 

Assise  in  point  of  assise  ;  assisa  in  madam  assisa'. ~]  Which 


is  when  the  tenant,  as  it  were,  setting  foot  to  foot  with  the 
demandant,  without  any  thing  farther,  pleads  directly  to  the 
writ  no  wrong,  no  disseisin. 

Assise  out  of  the  point  of  assise,  is  when  the  tenant  pleadeth 
something  by  exception  j  as  a  foreign  release,  or  foreign 
matter,  triable  in  a  foreign  county  ;  which  must  be  tried  by  a 
jury.,  before  the  principal  cause  can  proceed. 

Assise  of  right  of  damages,  is  where  the  tenant  confesseth 
an  ouster,  and  referring  it  to  a  demurrer  in  law,  whether  it 
were  nghtly  done  or  not,  is  adjudged  to  have  done  wrong; 
whereupon  the  demandant  shall  have  a  writ  of  assise  to  recover 
damages.  Bract,  lib.  4:  F.  X.  B.  105,  Assises  are  like  wise- 
awarded  by  default  of  tenants,  &e, — Of  the  Grand  Assise,  see 
tit.  Jun/. — For  farther  particulars  relative  to  Assise  in  gene, 
ral,  see  Com.  Dig.  and  ante,  tit.  Assise. 

ASS  ISO  US,  assisores.^     Sunt  tpti  assisa*  eondunt  ant  la.ia 
Hones  imponunt. — In  Scotland  (according  to  Skene)  they  are 
the  same  with  our  jurors  ;  and  their  oath  is  this  :  — 

We  shall  lei  I  suith  say, 

A ?id  na  suith  conceal,  for  nothing  ive  may, 

So  Jar  as  we  are  charged  upon  this  assise, 

Be  [by J  God  himself]  and  be  [by]  our  part  of  paradise , 

And  as  we  wilt  answer  to  God,  upon 

The  dreadful  day  of  dome. 

ASSISTANCE,  Writ  of.    See  tit.  Writ. 

ASS  IS  US.  Rented  or  farmed  out  for  such  an  assise,  or  cer- 
tain assessed  rent  in  money  or  provisions.  Terra  assisa  was 
commonly  opposed  to  terra  dominica ;  this  last  being  held 
in  domain,  and  occupied  by  the  lord,  the  other  let.  out  to 
inferior  tenants.  And  hence  comes  the  word  to  assess  or 
allot  the  proportion  and  rates  in  taxes  and  payments  by 
assessors. 

ASSITHMENT.  A  weregild  or  compensation,  by  a  pe- 
cuniary mulct :  from  the  preposition  ad,  and  the  Sax.  sit  he, 
rice :  quod  vice  supplicii  ad  expiandum  delictum  solvit ur. 
Blount. 

ASSOCIATION,  association  Is  a  writ  or  patent  sent  by 
the  king,  either  at  his  own  motion,  or  at  the  suit  of  a  party 
plaintiff,  to  the  justices  appointed  to  take  assises,  or  of  oyer 
and  terminer,  &e.  to  have  others  associated  unto  them.  And 
this  is  usual  where  a  justice  of  assise  dies  ;  and  a  writ  is  issued 
to  the  justices  alive  to  admit  the  person  associated:  also  where 
a  justice  is  disabled,  this  is  practised.  F.  N.  B.  185;  Reg. 
Orig.  201.  20(>.  223.  The  clerk  of  the  assise  is  usually  asso- 
ciate of  course;  in  other  cases,  some  learned  Serjeants  at  law 
are  appointed.  It  hath  been  holden,  that  an  association  after 
another  association  allowed  and  admitted,  doth  not  lie  ;  nor 
are  the  justices  then  to  admit  other  association  in  that  writ 
afterwards,  so  long  as  that  writ  and  commission  stand  in  force. 
Bro*  Assis.  386:  Mich.  32  H.  6.  The  king  may  make  an  as- 
sociation unto  the  sheriff  upon  a  writ  of  re-disseisin,  as  well  as 
upon  assise  of  novel  disseisin.  Nat.  Br.  41 6,  4-17.  See  ante , 
tit.  Assise* 

ASSOCIATION  OF  PARLIAMENT.  In  the  reign  of 
king  William  III.  the  parliament  entered  into  a  solemn  asso- 
ciation i;o  defend  his  majesty's  person  and  government  against 
all  plotj:  and  conspiracies:  and  all  persons  hearing  offices, 
civil  or  military,  were  enjoined  to  subscribe  the  association, 
to  stand  by  king  William,  on  pain  of  forfeitures  and  penalties, 
&c.  fttat.  7  and  S  W.  3.  c.  27.  made  void  by  stat.  1  A.  st.  1. 
c.  23.  §  2. 

ASSOCIATIONS,  unlawful.    See  Societies. 

ASSOILE,  abfiolvcrc^]  To  deliver  from  excommunication. 
Staundf.  PL  CY»  72.  In  stat.  1  H,  4.  c.  10.  mention  being 
made  of  K.  Ed.  3.  it  is  added,  whom  God  assoiL 

ASSOILZIE.  In  the  Scotch  law,  to  acquit  the  defendant 
in  an  action,  or  to  find  a  criminal  not  guilty.    Scotch  Diet* 

ASSUMPSIT,  from  the  Lat.  Assumof\  Is  taken  for  a  vo- 
luntary promise,  by  which  a  man  assumes  or  takes  upon  him 
I.  2 
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to  perform  or  pay  any  thing  to  another ;  it  comprehends  any 
verbal  promise,  made  upon  consideration,  and  the  civilians  ex- 
press it  diversely,  according  to  the  nature  of  the  promise, 
calling  it  sometimes  pactum,  sometimes  pro?nissionemy  or  con- 
stitutum,  &c.  Terms  de  Lei/.  An  action  upon  the  case  on 
assumpsit  (or  as  it  is  also  expressed,  on  promises),  is  an  action 
the  law  gives  the  party  injured  hy  the  breach  or  non-per- 
formance of  a  contract  legally  entered  into  ;  it  is  founded  on 
a  contract  either  express  or  implied  by  law ;  and  gives  the 
party  damages  in  proportion  to  the  loss  he  has  sustained  by 
the  violation  of  the  contract.  4  Co.  92 ;  Moor,  667. 
Here  it  is  to  be  considered, 

I*  In  what  cases  an  Assumpsit  is  or  is  not  I  he  proper  action. 
II.  What  words  will  create  an  Assumpsit. 

III.  What  consideration  is  sufficient. 

IV,  Of  the  proceedings. 

I.  In  every  action  upon  assumpsit,  there  ought  to  be  a 
consideration,  promise,  and  breach  of  promise.  I  Leon.  405. 
For 

The  law  distinguishes  between  a  general  indebitatus  as- 
sumpsit and  a  special  assumpsit ;  for  though  they  come  under 
the  denominations  of  actions  on  {he  case,  and  the  party  is  to  be 
recompensed  in  damages  alike  in  both,  yet  the  first  seems  to  be 
of  a  superior  nature,  and  will  lie  in  scarcely  any  case  but  where 
debt  will  lie  ;  but  for  a  particular  undertaking,  or  collateral  pro- 
mise to  discharge  the  debt  or  duty  of  another,  a  special  assumpsit 
must  be  brought.    Bac.  Ah.  vol.  i.  337,  (7th  ed.) 

Action  on  the  case  on  assumpsit  lies,  for  not  making  a  good 
estate  of  land  sold,  according  to  promise;  not  paying  money 
upon  a  bargain  and  sale,  according  to  agreement ;  not  deli- 
vering goods  upon  promise,  on  demand  ■  this  is  by  express 
assumpsit :  an  implied  assumpsit  is  where  goods  are  sold,  or 
work  is  done,  &c.  without  any  price  agreed  upon  ;  in  an  action 
on  the  case  by  quantum  meruit,  or  quantum  valebat,  the  law 
implies  a  promise  and  satisfaction  to  the  value. 

When  one  becomes  legally  indebted  to  another  for  goods 
sold,  the  law  implies  a  promise  that  he  will  pay  this  debt ;  and 
if  he  be  not  paid,  indebitatus  assumpsit  lies.  1  Dauv.  Ah.  26'. 
And  indebitatus  assumpsit  lies  for  goods  sold  and  delivered  to 
a  stranger,  ad  requisitionem  of  the  defendant.  Ib.  27-  But 
on  indebitatus  assumpsit  for  goods  sold,  you  must  formerly 
prove  a  price  agreed  on,  otherwise  the  action  would  not  lie  ;  but 
now  the  plaintiff  may  recover  in  indebitatus  assumpsit  either  on 
an  agreed  price  or  a  quant  inn  meruit. 

Where  the  consideration  on  the  part  of  the  defendant  is 
performed  and  executed,  and  the  thing  to  be  done  by  the 
defendant  is  mere  payment  of  a  sum  of  money  due  imme- 
diately, or  where  money  is  paid  on  a  contract  which  is 
rescinded,  so  that  defendant  has  no  right  to  retain  it,  this 
constitutes  a  debt  for  which  the  plaintiff  may  sue  in  indebitatus 
assumpsit.  Bac.  Ab.  Assumpsit.  (G.)  (Ed.  by  Gwillim  and 
Dodd.) 

Indebitatus  assumpsit  lies  to  recover  del  credere  commissions 
for  guaranteeing  sums  insured  upon  policies.    14  E.  R.  5"S. 

If  A.  and  B.,  having  dealings  with  each  other,  make  up  their 
accounts,  and  B.  is  found  in  arrear,  and  promises  to  pay  the 
balance,  an  assumpsit  lies  against  him,  on  insimul  com  put assent , 
and  A.  need  not  bring  a  writ  of  account.  Cro.  Jac.  6*9  * 
Yefv.  70.  &  P. :  1  Roll  Ab.  7-  S.  P. :  1  Roll  Rep.  39&" :  BulsL 
208:  Moor,  854;  1  Stark.  Co,  185. 

Assumpsit  lies  for  the  balance  of  an  account,  though  the 
items  on  each  side  be  ever  so  numerous.  5  W>  P-  T.  431  : 
5  Taunt.  431  :  1  Marsh,  115;  2  Camp.  238. 

So  if  A.  gives  money,  or  delivers  goods  to  B.  to  merchandise 
therewith,  and  B.  promises  to  render  an  account,  assumpsit 
lies  on  this  express  promise,  as  well  as  account.    1  Salk.  Q. 

So  if  a  tenant,  being  in  arrear  for  rent,  settles  an  account  of 
arrears  with  his  landlord,  and  promises  to  pay  him  the  sum  in 
which  he  is  found  in  arrear,  an  assumpsit  lies  on  this  promise. 


1  MB,  Ab.  9  *  Bro.  Acc.  81  :  Raym.  211:2  Keb.  813.  Vide 
Slulc,  131,283:  Cro.  Jac.  602.  So,  on  a  balanced  account 
between  two  partners,  though  including  items  not  connected 
with  the  partnership.    2  Term  Rep.  479-  483. 

An  acknowledgment  of  a  single  item,  due  from  defendant  to 
plaintiff,  is  sufficient  to  support  assumpsit  on  an  account  stated- 
13  East,  249. 

But  if  the  obligor  in  a  bond,  without  any  new  consideration, 
as  forbearance,  &c*  promises  to  pay  the  money,  an  assumpsit 
will  not  lie,  but  the  obligee  must  still  pursue  his  remedy  by 
action  of  debt  on  the  bond.  1  RolL  Ab.  8  :  Hull  34  :  Cro. 
Eiiz.  240. 

Where  the  obligor  in  a  Scotch  bond  promised  to  pay  the 
assignee  of  the  bond,  it  was  held  assumpsit  lay.  8  Term 
Rep.  595. 

Where  a  man  comes  to  buy  goods,  and  they  agree  upon  a 
price,  and  a  day  for  the  payment,  and  the  buyer  takes  them 
away,  an  assumpsit  for  the  money  is  the  proper  action ;  for 
trover  will  not  lie  for  the  goods,  because  the  property  was 
changed  by  a  lawful  bargain,  and  by  that  bargain  the  buyer 
was  to  convert  the  goods  before  the  money  was  due.  Bac.  Ab. 
Assumpsit.  (B.)  But  if  the  goods  are  bought  fraudulently,  with 
an  intention  not  to  pay  for  them,  trover  will  He.  9  Barn.  §  C.  59. 

If  a  man  and  a  woman,  being  unmarried,  mutually  promise 
to  marry  eacli  other,  and  afterwards  the  man  marries  another 
woman,  by  which  he  renders  himself  incapable  of  performing 
his  contract,  an  assumpsit  lies,  in  which  the  woman  shall 
recover  damages.    Carter,  233. 

An  indebitatus  assumpsit  lies  for  money  by  custom  due  for 
scavage;  adjudged  upon  a  special  verdict,  by  which  it  was 
found  that  the  sum  demanded  was  due  by  custom,  but  that 
there  was  no  express  promise  to  pay  it.    2  Lev.  174. 

If  one  receives  my  rent,  under  pretence  of  title,  I  may  have 
an  indebitatus  assumpsit  against  him,  for  money  had  and  re- 
ceived to  my  use.  2  Mod.  263  :  and  see  10  Barn,  C.  234: 
Bac.  Ab.  Assumpsit.  (A.)  (7th  ed.) 

If  a  feme  sole  marries  a  man,  who,  in  truth,  is  married  to 
another  woman,  and  he  makes  a  lease  of  her  lands,  and  re- 
ceives the  rents,  she  may  bring  an  indebitatus  assumpsit  against 
him  for  so  much  money  received  to  her  use ;  adjudged  after 
verdict.    1  Salk*  28. 

Where  action  is  brought  upon  a  contract,  if  the  plaintiff 
mistakes  the  sum  agreed  upon,  he  fails  in  his  action;  but  if  he 
brings  it  upon  the  promise  in  hew,  arising  from  the  debt  there, 
though  he  mistakes  the  sum,  he  shall  recover.  Alleyn,  29* 
And  where  the  action  is  special  on  the  contract,  the  variance 
as  to  the  sum  is  not  fatal,  unless  it  is  in  setting  out  a  written 
contract,  or  unless  it  is  made  material  by  the  mode  of  stating  it 
in  the  declaration.  See  Bac?  Ah.  Pleas  and  Pleading.  (B.) 
Every  contract  made  between  parties  implies  a  mutual  promise 
for  performance :  and  yet  an  action  may  be  brought  on  a  reci- 
procal promise  by  one  against  the  other,  although  he  who 
brings  it  hath  not  performed  on  his  side  ;  Dyer,  30,  75 ; 
unless  the  performance  on  the  other  side  be  a  condition  pre- 
cedent to  the  defendant's  performance ;  as  to  which  see  Bac. 
Ab.  Pleas  and  Pleading.  (B.  2.)  When  an  assumpsit  or 
promise  is  the  ground  of  the  action,  it  must  be  precisely  set 
forth.  3  Lev.  319.  As  to  the  precision  and  certainty  requi- 
site, see  Bac.  Ab.  Pleas.  ( B.j  If  a  promise  be  made  without 
limitation  of  time  for  its  performance,  reasonable  time  shall  be 
allowed,  if  there  be  an  immediate  consideration  for  it ;  and  not 
time  during  life.     1  Ab.  112.    On  promise  to  deliver 

a  thing  such  a  day,  the  party  is  bound  to  do  it  without  request, 
1  Lev.  284.  But  if  a  promise  be  to  do  any  thing  upon 
request,  the  request  is  necessary  to  entitle  the  plaintiff  to  the 
action,  on  which  it  shall  arise.  1  Lev.  48.  Though  in  every 
indebitatus  assumpsit  it  is  alleged  the  defendant  promised  to 
pay  on  request,  and  that  he  was  requested,  and  refused  pay- 
ment, yet  no  request  is  ever  proved,  The  time  for  the  per- 
formance of  the  promise  being  elapsed,  and  the  promise  not 
performed,  the  law  presumes  request,  unless  in  a  particular 
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case  when*  a  thing  is  not  to  be  done  until  request.  See  3 
Camp.  4:>9-  Every  executory  contract,  and  debt  that  is  not  upon 
record,  or  on  a  specialty,  which  may  be  turned  into  damage, 
imports  it  in  an  assumpsit  in  law,,  and  one  may  have  debt  or  ac- 
tion on  the  case  upon  it  at  his  election  ;  for  when  a  man  doth 
agree  to  pay  money,  or  to  deliver  any  thing,  he  thereby  pro- 
miseth  to  pay  or  deliver  it.    Phtvd.  128:  1  Cro.  94- 

Every  contract  executory  implies  an  assumpsit  to  pay  money 
at  the  day  agreed,  or  immediately,  if  no  time  be  limited. 
Mo,  667. 

The  assumpsit  in  an  agreement  that  will  be  binding  and 
give  action,  must  be  complete  and  perfect,  and  duly  pursued 
and  observed  :  and  if  the  party  that  makes  the  assumpsit,  anrl 
he  to  whom  it  is  made,  agree  together,  and  a  bond  is  given 
and  taken  for  what  is  promised;  by  this  the  assumpsit  is  dis- 
charged. Also  where  an  assumpsit  is  to  stand  to  an  award,  if 
the  award  made  be  void,  it  will  make  the  assumpsit  void. 
YeliK  87  r  2  Lean.  c.  223:  1  Leon.  170.  Indebitatus  assumpsit 
lies  by  a  prothonolary  against  an  attorney,  for  fees,  for  work 
done  for  defendant  as  attorney.    HolCs  Rep.  20. 

Indebitatus  assumpsit  lies  for  a  customary  fine,  super  mortem 
domini.  Show.  35.  Indebitatus  assumjxsit  lies  upon  a  personal 
contract  for  a  sum  in  gross,  as  pro  rebus  venditis ;  per  Holly 
Ch.  J.    Sharp*  36. 

Indebitatus  lies  for  fees  for  being  knighted.    Show.  73. 

Indebitatus  assumpsit  lies  for  money  paid  bu  mistake,  on  an 
account ;  but  not  for  money  paid  knowingly  on  illegal  consi- 
deration, as  an  usurious  bond*    Saik.  22. 

The  mistake  must  be  as  to  facts ;  for  if  the  party  knows  the 
facts  he  cannot  recover  back  the  money  on  the  ground  that  be 
mistook  the  law.  2  East,  4(>9  :  3  Maute  S.  SJS  :  5  Taunt, 
1 43  :  Bac.  A b ,  // ssu  m ps it .  ( A . ) 

Assumpsit  lies  in  many  cases  where  debt  lies,  and  in  many 
where  debt  doth  not  lie.  2  Burr,  1005,  which  see  for  many 
cases  where  assumpsit  will  lie;  as  also  1  Term  Rv}>.  286":  and 
Bac.  Ab.  vol.  i.  33J.  (7th  ed.) 

Indebitatus  assumpsit  lies  on  a  judgment  of  a  foreign  court, 
without  declaring  upon,  or  proving  the  grounds  or  cause  of 
action  ;  and  if  the  judgment  was  obtained  unfairly,  defendant 
must  show  it.  Doug,  1*4.  And  so  on  a  judgment  of  an  Irish 
court.    4  Barn.  Sf  C,  411. 

But  not  upon  a  judgment  by  default  obtained  in  one  of  the 
colonies  against  a  party,  who  was  summoned,  according  to  the 
practice  of  the  court  there,  in  his  absence,  by  nailing  up  a  copy 
of  the  declaration  at  the  court-house  door;  the  defendant 
never  having  been  present  in  the  colony,  or  at  any  time  subject 
to  the  jurisdiction  of  the  colonial  court.  9  E,  It,  ]y2.  See  2 
Barn.'$  Adol,  951. 

Though  assumpsit  lies  not  for  rent  usually  reserved  on  leases, 
yet  if  a  man  promise  to  pay,  without  a  lease,  so  much  a  week 
as  long  as  A.  B.  &c.  permits  him  to  enjoy  a  warehouse,  &c. 
which  is  a  special  cause  of  promise,  this  action  will  lie. 
2  Cro.  592.  Now,  by  11  G.  2,  c.  19.  §  14,  where  the  demise 
is  not  by  deed,  the  landlord  may  recover  his  rent  in  an  action 
on  the  case  for  use  and  occupation.    See  Bac,  Ab.  Rent.  (K.  7.) 

Assumpsit  Jay  against  a  lessee  from  year  to  year,  upon  his 
agreement  to  pay  rent,  notwithstanding  his  bankruptcy,  and 
the  occupation  of  the  premises  by  his  assignees  during  part  of 
the  time  for  which  the  rent  accrued.    8  E,  R,  311. 

But  now  by  the  bankrupt  act,  6  G.  4.  c.  16.  §  75.  the  bank- 
rupt is  not  liable  if  the  assignees  accept  the  lease  or  agreement, 
nor  if  they  decline  it,  and  he  deliver  it  up  to  the  lessor.  See 
Bac.  Ab.  tit.  Bankrupt,  vol  i.  620.  (Ed,  by  Gwillim  and  Dodd.) 

Where  a  person  pays  money  upon  a  mistake ;  or  if  he  re- 
ceives more  from  another  in  a  reckoning  than  he  ought,  or 
more  fees  than  should  be  taken,  an  assumpsit  lies.  1  Salk.  22: 
Coi7ib.  447*  If  a  man  receives  money  for  the  use  of  another 
person,  assumpsit  may  be  had  against  him,  which  supplies  the 
place  of  action  of  account ;  and  where  money  was  deposited  on 
a  wager,  an  indebitatus  lay  for  money  received  to  a  man's  use ; 
Show.  117;  that  is,  if  the  party,  before  the  wager  is  decided. 


give  notice  to  rescind  it,  he  may  recover  back  the  deposit. 
8  Term  Rep.  513  :  1  Barn.  $  A,  683,  And  after  an 
illegal  wager  is  decided,  the  parties  may  in  assumpsit  recover 
back  the  deposits  from  the  stakeholder,  if  they  give  him  notice 
before  he  has  paid  them  over.  5  Term  Rep,  405 :  7  Price, 
540  :  8  Bam,  C.  221.  See  Bac.  Ab.  Assumpsit,  vol.  i.  348. 
36*7.  (7th  ed.) 

If  where  a  promise  is  made*  one  part  of  it  is  against  law,  and 
another  part  of  it  lawful,  this  is  ground  sufficient  for  assumpsit. 
4  Rep.  94, 

The  person  to  whom  a  promise  is  made,  shall  have  the 
action  J  and  not  those  who  are  strangers,  or  for  whose  benefit 
it  is  intended.  Danv.  64*  Nor  shall  action  be  brought 
against  one  for  what  another  receives,  nor  at  his  request,  &c. 
1  Sail;  23.  But  if  a  man  delivers  money  to  A.  B.  to  my  use, 
I  may  have  an  assumpsit  against  him  for  this  money.  If 
a  man  accounts,  and,  upon  the  account,  is  found  in  arrear 
to  a  certain  sum,  and  presently,  in  consideration  thereof, 
assumes  to  pay  the  debt  at  a  day ;  assumpsit  lies  for  this 
after  the  day.  Yelv.  70.  And  on  a  promise  to  pay  a  sum 
of  money  at  so  much  a  month,  an  assumpsit  may  be  brought 
before  the  whole  is  payable  ;  for  it  is  grounded  upon  the 
promise,  which  is  broken  by  every  non-payment,  and  da- 
mages mav  be  recovered.  2  Cro.  504:  1  //.  B*  547  :  2  Bos, 
|  Pull.  129. 

II.  Some  agreements,  though  never  so  expressly  made,  are 
deemed  of  so  important  a  nature,  that  they  ought  not  to  rest 
in  verbal  promise  only,  which  cannot  he  proved  but  by  the 
memory  of  witnesses.  To  pi  event  which,  the  statute  of  frauds 
and  perjuries,  29  Car.  2.  c.  3.  enacts,  that  in  the  five  following 
cases  no  verbal  promise  shall  be  sufficient  to  ground  an  action 
upon,  but  at  the  least  some  note  or  memorandum  of  it  shall  be 
made  in  writing,  and  signed  by  the  party  to  be  charged  there- 
with. 1.  Where  an  executor  or  administrator  promises  to 
answer  damages  out  of  his  own  estate.  2,  Where  a  man 
undertakes  to  answer  for  the  debt,  default,  or  miscarriage  of 
another,  3.  Where  any  agreement  is  made,  upon  consideration 
of  marriage.  4.  Where  any  contract  or  sale  is  made  of  lands , 
tenements,  or  hereditaments,  or  any  interest  therein.  5.  And 
lastly,  where  there  is  any  agreement  that  is  not  to  be  performed 
within  a  year  from  the  making  thereof.  In  all  these  cases  a 
mere  verbal  assumpsit  is  void.  See  2  Comm.  448.  n.  (See 
ante,  tit.  Agreement.) 

The  same  statute  provides  that  no  contract  for  sale  of  goods 
for  the  price  of  10/.  or  upwards  shall  be  good,  except  the 
buyer  actually  receive  part  of  the  goods  sold,  or  give  earnest ; 
or  there  be  some  note  or  memorandum  in  writing  of  the  bar- 
gain being  made  by  the  parties  or  their  agents. 

A  letter  written  by  a  party  is  a  sufficient  memorandum. 
3  Burr.  1 663.    And  see  tit.  Agreement* 

A  parol  promise  of  marriage  between  parties  is  not  within 
the  statute.    Sir.  34:  5  Mod.  411  :  SalL  21. 

As  to  promises  for  the  debt,  &c.  of  another  : 

If  a  person,  for  whose  use  goods  arc  furnished,  be  liable  at 
all,  any  other  promise  by  a  third  person  to  pay  that  debt  must 
be  in  writing.    2  Term  Rep.  80. 

And  there  is  no  distinction  between  a  promise  to  pay  for 
goods  furnished  to  a  third  person,  made  before  they  are  deli- 
vered, and  one  after.    2  Term  Rep.  SO  :  Coivp.  227. 

But  if  the  credit  was  given  to  the  promiser  originally,  and 
tlie  party  furnishing  the  goods  cannot  recover  against  the  per- 
son for  whose  use  they  were  furnished,  then  the  person  pro- 
mising is  liable;  as  if  one  say  "  let  A.  have  goods,  and  I  wilt 
pay  you;"  or,  "look  to  me  for  payment/'  Com.  Dig,  tit. 
Action  upon  the  case  on  Assumpsit  (F.  8.)  Ante,  tit.  Agreement. 

The  intent  of  the  parties  by  and  to  whom  the  promise  or 
assumpsit  is  made,  is  more  to  be  regarded  than  the  form  of 
words,  and  this  intent  and  meaning  is  to  be  followed,  not  in 
the  letter,  but  the  substance  of  it :  if  a  promise  be  to  provide 
wedding  clothes  for  a  woman,  this  shall  be  taken  for  such 
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clothes  to  be  worn  on  the  wedding  or  feast-day,  according  to 
the  dignity  of  the  person.    Poph.  182  :  Yelv.  8?  :  3  Cro.  53. 

All  promises  and  contracts  arc  to  receive  a  favourable  in- 
terpretation ;  and  such  construction  is  to  be  made,  where  any 
obscurity  appears,  as  will  best  answer  the  intent  of  the  par- 
ties ;  otherwise  a  person,  by  obscure  wording  of  his  contract, 
might  Bind  means  to  evade  and  elude  the  force  of  it.  Hence 
it  is  a  general  rule,  that  all  promises  shall  be  taken  most 
strongly  against  the  promises  and  are  not  to  be  rejected,  if 
they  can  by  any  means  be  reduced  to  a  certainty. 

If  a  man  promises  another,  in  consideration  that  he  will 
assign  to  him  a  certain  term,  to  pay  him  10/.,  this  is  a  good 
assumpsit,  though  the  time  of  assignment  and  payment  be  not 
appointed ;  t  for  the  10/.  shall  be  paid  in  a  convenient  time 
after  the  alignment,  which  also  must  be  done  in  a  convenient 
time,  and  he  shall  not  have  time  during  his  life.  1  Roll- 
Ab.  i'4  16\ 

If  there  be  an  agreement  to  enter  into  an  obligation  for 
performance  of  a  thing  of  a  certain  value,  without  mentioning 
in  what  sum,  it  shall  be  according  to  the  value.    1  Sid.  240. 

A  promise  made  after  taking  the  benefit  of  an  insolvent  act, 
to  pay  an  old  debt  by  instalments,  will  not  raise  a  new  assumpsit 
to  pay  it.    4  Taunt.  6 13. 

III.  The  consideration  is  the  ground  of  the  assumpsit: 
and  no  action  on  the  case  lieth  against  a  man  for  a  promise 
where  there  is  no  consideration  why  lie  should  make  the  pro- 
mise.   1  Danv.  53. 

A  consideration  altogether  executed  and  past  was  anciently 
held  not  to  be  sufficient  to  maintain  an  assumpsit ;  but  this 
doctrine  is  denied  by  the  court  of  K.  B, ;  3  Burr.  l6?l  :  see 
also  Cro.  FAiz.  282.  by  which  it  appears  that  though  the  con- 
sideration were  executed,  it  would  be  sufficient  if  laid  at 
plaintiff's  request. 

If  an  infant  promise  after  full  age  to  pay  a  debt  incurred  in 
his  infancy,  this  will  bind  him*    1  Term  Rep.  648. 

If  A.  undertakes  to  do  a  thing  without  Jure,  as  to  take  bran- 
dies out  of  one  cellar,  and  to  lay  them  down  in  another  cellar, 
no  action  lies  for  the  non-feasance ;  but  if  he  enters  on  the 
doing  it j  action  lies  for  a  mis- feasance,  if  it  be  through  his  own 
neglect  or  mismanagement,  because  it  is  a  deceit ;  but  not  if  by 
mere  accident.  Per  Holt,  1  Salk.  26.  Vide  3  Salt.  1 1 .  Sec 
Bar.  Ab.  tit.  Bailment,  vol.  i.  (?th  cd.) 

J I  here  the  doing  a  thing  will  be  a  good  consideration,  pro- 
mise  to  do  that  thing  will  be  so  too.  Per  Holt,  Ch.  J. 
]  2  Mod.  459- 

Parting  with  my  note  to  the  defendant  is  a  good  consideration. 
7  Mo£  12,  13. 

An  assumpsit  may  be  upon  a  general  consideration ;  but  it 
doth  not  lie  where  the  plaintiff  has  an  obligation  to  pay  the 
money,  which  is  a  stronger  lien  than  assumpsit ;  nor  when  the 
party  has  a  recognizance  for  the  duty,  &c,    Jenk.  Cent.  293. 

Jjove  or  friendship  are  not  considerations  to  ground  actions 
upon.  2  Leon.  30.  Also  idle  and  insignificant  considerations 
are  looked  upon  as  none  at  all ;  for  wherever  a  person  promises 
without  a  benefit  arising  to  the  promisor,  or  loss  to  the  promisee, 
it  is  looked  upon  as  a  void  promise.  2  Bulst.  26*).  But  any 
detriment  incurred  by  the  plaintiff  at  defendant's  request  is  a 
good  ground  for  a  promise,  for  the  request  raises  a  presumption 
that  it  is  beneficial  to  the  defendant.  4  East,  4(>3 :  4  B.  §  C.  S. 

Lastly,  it  is  to  be  observed,  that  considerations  may  be  void, 
as  being  against  law  ;  for  if  they  are  wicked  and  ill  in  them- 
selves, or  unlawful,  b)^  being  prohibited  by  some  act  of  parlia- 
ment, they  are  void;  therefore  if  an  officer,  who,  by  the  duty 
of  his  office,  is  obliged  to  execute  writs,  promises,  in  considera- 
tion of  money  paid  him,  to  serve  a  certain  process,  an  assumpsit 
will  not  lie  on  this  promise ;  for  the  receipt  of  the  money  was 
extortion,  and  the  consideration  is  unlawful.  1  Roll.  Ab*  16\ 
So  a  promise  to  pay  a  woman  money  in  consideration  of  past 
cohabitation,  is  void  for  want  of  consideration,  4  Bam.  §  C.  650. 


So  a  promise  to  pay  extra  wages  to  a  sailor  in  consideration  of 
extraordinary  exertion ;  for  he  is  bound  to  exert  himself  to  the 
utmost  for  the  ship.  2  Camp.  317.  A  person  cannot  recover 
in  assumpsit  for  commission  and  money  expended,  in  buying  for 
defendant  shares  in  an  illegal  company.  3  Barn*  C.  f)39. 
And  as  to  illegal  considerations,  see  Bac.  Ab-  Assumpsit.  (E.) 
(7th  ed.) 

Implied  contracts  are  such  as  do  not  arise  from  the  express 
determination  of  any  court,  or  the  positive  direction  of  any 
statute,  but  from  natural  reason  and  the  just  construction  of 
law ;  which  extends  to  all  presumptive  undertakings  and  as- 
sumpsits:  which,  though  not  actually  made,  yet  constantly 
arise,  upon  this  general  intendment  of  the  courts  of  judi- 
cature, that  even/  man  hath  engaged  to  perform  what  his 
dnty  or  justice  requires.  Thus,  if  I  employ  a  person  to  trans- 
act any  business  for  me,  or  perform  any  work,  the  law  im- 
plies that  I  undertook,  or  assumed,  to  pay  him  so  much  as 
his  labour  deserved.  And  if  I  neglect  to  make  him  amends, 
he  has  a  remedy  for  this  injury,  by  bringing  his  action  on 
the  case  upon  this  implied  assumpsit  ;  wherein  he  is  at 
liberty  to  suggest,  that  I  promised  to  pay  him  so  much  as  he 
reasonably  deserved,  and  then  to  aver  that  his  trouble  was 
really  worth  such  a  particular  sum,  which  the  defendant  has 
omitted  to  pay.  But  this  valuation  of  his  trouble  is  submitted 
to  the  determination  of  a  jury  ;  who  will  assess  such  a  sum  in 
damage  as  they  think  he  really  merited.  This  is  called  an  as- 
sumpsit upon  a  quantum  meruit.  There  is  also  an  implied 
assumpsit  on  a  quantum  valebat,  which  is  very  similar  to  the 
former ;  as  where  one  takes  up  goods  or  wares  of  a  trades- 
man, without  expressly  agreeing  for  the  price.  There 
the  law  concludes  that  both  parties  did  intentionally  agree,  that 
the  real  value  of  the  goods  should  be  paid;  and  an  action  on 
the  case  may  be  brought  accordingly,  if  the  vendee  refuses  to 
pay  that  value. 

Another  species  of  implied  assumpsit  is,  when  one  has  had 
and  received  money  belonging  to  another,  without  any  valu- 
able consideration  given  on  the  receiver's  part ;  for  the  law 
construes  this  to  be  money  had  and  received  for  the  use  of 
the  owner  only  ;  and  implies,  that  the  person  so  receiving  pro- 
mised and  undertook  to  account  for  it  to  the  true  proprietor :  And 
if  he  unjustly  detain  it,  an  action  on  the  case  lies  against  him 
for  the  breach  of  such  implied  promise  and  undertaking  ;  and  he 
will  be  made  to  repair  the  owner  in  damages  equivalent  to  what 
he  has  detained  in  such  violation  of  his  promise.  This  is 
applicable  to  almost  every  case  where  the  defendant  has  re- 
ceived money,  which  ex  cequo  ct  bono,  he  ought  to  refund. 
2  Burr.  1012. 

This  species  of  assumpsit  lies  in  numberless  instances  for 
money  the  defendant  has  received  from  a  third  person  ;  which 
he  claims  title  to}  in  opposition  to  the  plaintiff's  right,  and 
which  he  had  by  law  authority  to  receive  from  such  third  person. 
2  Sum  1 008.  ' 

One  great  benefit  which  arises  to  suitors  from  the  nature 
of  this  action  is,  that  the  plaintiff  need  not  state  the  special 
circumstances,  from  which  he  concludes,  that  ex  wquo  ct  bono, 
the  money  received  by  the  defendant  ought  to  be  deemed 
as  belonging  to  him  :  he  may  declare  generally  that  the  money 
was  received  to  his  use,  and  make  out  his  case  at  the  trial. 
2  Burr.  1010. 

This  is  equally  beneficial  to  the  defendant-  It  is  the  most 
favourable  way  in  which  he  can  be  sued :  he  can  be  liable  no 
farther  than  the  money  he  has  received ;  and  against  that  may 
go  into  every  equitable  defence  upon  the  general  issue ;  he 
may  claim  every  equitable  allowance ;  he  may  prove  a  release 
without  pleading  it ;  in  short,  he  may  defend  himself  by  every 
thing,  which  shows  that  the  plaintiff,  ex  wquo  ct  bono,  is  not 
entitled  to  the  whole  of  his  demand,  or  to  any  part  of  it. 

This  action  will  lie  to  recover  premiums  of  insurance  paid 
by  the  insured  to  the  lottery- office -keeper.  Cojvp.  7£)0.  But 
it  will  not  lie  to  recover  back  winnings  paid  by  the  lottery- 
office-keeper  or  insurer  of  lottery  tickets.    4  Burr.  1984. 


ASSUMPSIT,  III.  IV. 


A  T  H 


It  mil  lie  against  an  auctioneer  selling  goods  to  which  he 
had  reason  to  know  there  was  no  title,  which  knowledge  he 
concealed  from  the  buyers,  and  this  alter  he  had  paid  over 
the  proceeds  of  the  sale.    5  Taunt,  65 1. 

If  two  persons  engage  jointly  in  an  illegal  stock  jobbing 
transaction,  and  incur  losses,  and  employ  a  broker  to  pay  the 
differences,  and  one  of  them  repay  the  broker,  with  the  privity 
and  consent  of  the  other,  the  whole  sum,  he  may  recover  a 
moiety  from  the  other,  in  an  action  for  money  paid  to  his  use, 
3  Term  Rep.  4-1 S.  But  this  is  now  overruled.  See  2  Bos. 
cy  PulL  371  :  3  Barn.  §  A.  179-  And  where  it  is  necessary 
for  the  plaintiff  to  go  into  the  illegal  transaction  in  order  to 
prove  his  case,  he  cannot  recover,  See  the  cases  Bac.  Ab.  As- 
sumpsit. (E.)  vol.  i.  370,  371-  (7th  ed.) 

In  such  a  case  of  an  illegal  transaction,  if  one  partner 
pay  money  for  another  without  an  express  authority  he  cannot 
recover  it  back.    3  Term  Rep.  418. 

And,  generally,  assumpsit  for  money  paid,  laid  out,  and  ex- 
pended will  not  lie  when  the  money  has  been  paid  against  the 
express  consent  of  the  party  for  whose  use  it  h  supposed  to 
have  been  paid.    1  Term  Rep*  20. 

See  title  Consideration. 


IV.  The  plaintiff  must  set  forth  every  thing  essential  to  the 
gist  of  the  action j  with  such  certainty,  that  it  may  appear  to 
the  court  that  there  were  sufficient  grounds  for  the  action  ;  for 
if  any  thing  material  be  omitted,  it  cannot  appear  to  the  court 
whether  the  damages  given  by  the  jury  were  in  proportion 
to  the  demand,  or  whether  the  party  was  at  all  entitled  to  a 
verdict-  And  therefore,  in  an  action  upon  the  case,  the  plain- 
tiff cannot  declare  quod  cum  the  defend:mt  was  indebted  to 
the  plaintiff  in  such  a  sum,  and  that  the  defendant,  in  consi- 
deration thereof,  super  se  assumpsit  to  pay,  &c.  without  show- 
ing the  cause  of  the  debt,  10  Co.  77.  As  to  the  certainty 
requisite  in  a  declaration,  see  Bac.  Ab.  Pleas  and  Pleading,  B. 
(Ed,  Gwillim  and  Dodd.) 

If  in  an  assumpsit  the  plaintiff  declares,  quod  cum  there 
were  several  reckonings  and  accounts  between  the  pi  a  in  till' 
and  defendant ;  and  at  such  a  day,  &c.  insimul  coinpulaherunt 
for  all  debts,  reckonings,  and  demands;  and  the  defendant, 
upon  the  said  account,  was  found  to  be  in  arrear  the  sum  of 
20l.  in  consideration  whereof  the  defendant  promised  to  pay, 
Sec. ;  this  is  a  good  declaration,  without  showing  it  wus  pro 
mercimoniis,  or  otherwise,  wherefore  he  should  have  an  ac- 
count ;  for  an  account  may  he  for  divers  causes,  and  several 
matters  and  things  may  be  included  and  comprised  therein, 
which  in  pede  compuli  are  reduced  to  a  sum  certain,  and  there- 
upon being  indebted  to  the  plaintiff,  it  is  sufficient  to  ground 
an  action.  Cro.  Car.  11 6*.  And  the  acknowledgment  of  a 
single  item  of  debt  due  from  defendant  to  plaintiff  is  sufficient 
to  support  an  action  on  an  account  stated.  1 3  East,  249  * 
5  M.  S*  65.  But  the  acknowledgment  must  be  absolute 
and  not  qualified.  Ry.  §  Moo.  239.  And  the  amount  must  ap- 
pear. 2  Carr.  %  Pull.  109.  And  see  farther  Roscoe  on  KvkL 
235. 

If  in  an  assumpsit  the  plaintiff  declares,  that  the  defendant 
did  assume  and  promise  to  pay  the  plaintiff  so  much  money, 
and  also  to  carry  away  certain  wood  before  such  a  day  ;  the 
defendant,  as  to  the  money,  cannot  plead  that  he  paid  it,  and 
as  to  the  carriage  of  wood,  non  assumpsit,  for  the  promise 
being  entire,  cannot  be  apportioned.  Match,  100.  The  de- 
fendant in  such  case  might  now  plead  non  assumpsit  generally, 
and  show  that  he  paid  the  money,  and  also  that  he  did  not  un- 
dertake as  to  the  wood,  if  such  were  the  fact. 

On  an  assumpsit  in  lam,  payment,  or  any  other  matter  that 
excuses  payment,  may  be  given  in  evidence,  on  the  general 
issue.  In  an  assumpsit  in  deed,  it  must  be  formerly  pleaded. 
Gilb.  Evid.  204,  205,  But  now  it  may  be  given  in  evidence  in 
either  case.  Any  matter  may  be  given  in  evidence  on  non  as- 
sumpsii  which  negatives  the  promise,  and  many  matters  which 


admit  the  promise,  but  show  it  discharged,  as  accord  and  satis- 
faction, release,  payment,  infancy  ;  though  these  last  matters 
are  certainly  contrary  to  the  strict  meaning  of  the  plea.  But 
the  statute,  of  limitations,  tender,  bankruptcy,  must  be  pleaded. 
Set-off  may  be  pleaded  or  given  in  evidence  on  non  assumpsit 
with  a  notice  of  set-off 

If  the  plaintiff  declares  upon  an  indebitatus  assumpsit,  and 
upon  a  quantum  meruit,  and  the  defendant  pleads,  that  after 
the  said  several  promises  made,  and  before  the  action  brought, 
the  plaintiff*  and  defendant  came  to  an  account  concerning 
divers  sums  of  money,  and  that  the  defendant  was  found  in 
arrear  to  the  plaintiff  30/.,  and  thereupon,  iu  consideration, 
that  the  defendant  promised  to  pay  the  said  SOL,  the  plaintiff 
likewise  promised  to  release  and  acquit  the  defendant  of  all 
demands,  this  is  a  good  plea;  for,  by  the  account,  the  first 
contract  is  merged.    2  Mod.  43,  44. 

The  defendant  cannot  plead  that  he  revoked  his  promise ; 
as  if  A.  is  in  execution  at  the  suit  of  13.,  and  .J.  S.  desires  B. 
to  let  him  go  at  large,  and  that  he  will  satisfy  him  ;  to  which 
B,  agrees ;  though  J.  S.,  before  any  thing  is  done  in  pursuance 
of  this  promise  and  agreement,  comes  to  B.  and  tells  him, 
that  he  revokes  his  promise,  and  that  he  will  not  stand  to 
it ;  yet  such  revocation  cannot  be  pleaded  in  bar  to  the  action. 
1  Roll.  Ahr.  32.  tied  qua? re  if  the  revocation  be  before  any 
thing  is  done  by  B.  ? 

In  an  action  upon  an  assumpsit,  if  the  consideration  be  exe- 
cutory ;  as  if  one  promises  to  do  something  for  me,  in  con- 
sideration of  something  to  be  done  before  by  me,  to  or  for 
him,  if  I  will  sue  him  for  what  he  is  to  do  for  me,  I  must  aver 
that  I  have  done  that  which  was  first  to  be  done  by  me,  for 
till  that  be  done  I  may  not  maintain  an  action  upon  the  promise. 
Cro.  Jac.  583.  620.  See  as  to  the  cases  where  the  plaintiff's 
agreement  is  a  condition  precedent  to  the  defendant's,  and 
where  the  plaintiff  must  consequently  show  a  performance  on 
his  part.  Bac.  Ab.  Pleas  and  Pleading.  (B.  5.  2.)  {7th  ed.) 
For  farther  particulars  see  Com.  Dig.  tit.  Action  on  the  Case  on 
Assumpsit,  Bac.  Ab.  ubi  supra  :  and  see  also  3  Comm.  158  : 
and  this  Dictionary,  tit.  Agreement,  Consideration. 

ASSUMPTION.  The  "day  of  the  death  of  a  saint  so  called, 
Quia  ejus  annua  in  ctelum  assumitur.    Du  Cangc. 

ASSURANCE  of  lands,  is  where  lands  or  tenements  are 
conveyed  by  deed  :  and  there  is  an  assurance  of  ships,  goods, 
and  merchandise,  &c.    See  Insurance* 

ASSYSERS  (jurors.)  Those  who  in  an  inquest  serve  a 
man,  heir,  or  judge,  the  probation  in  criminal  cases.  Scotch  Diet. 

ASTER,  and  Homo  Aster.  A  man  that  is  resident.  Brit- 
ion,  151 . 

ASTRARIUS  HjERES  (from  Astre,  the  hearth  of  a 
chimney*)  Is  where  the  ancestor  by  conveyance  hath  set  his 
heir  apparent  and  his  family  in  a  house  in  his  life- time. 
Co.  Lit.  8, 

ASTRICTION  TO  A  MILL,  is  that  servitude  by  which 
the  grain  growing  on  certain  lands  (in  some  cases  the  grain 
brought  within  them )  must  be  carried  to  a  certain  mill,  to  be 
manufactured  into  flour  or  meal,  paying  a  multure  or  price  for 
the  manufacturing  of  the  grain,  higher  or  lower,  according  to 
the  extent  of  the  servitude.    See  Thirlage. 

A  ST  RUM,  A  house  or  place  of  habitation,  also  from 
astte.    Placit.  Hilar.  18  Ed,  1. 

ASYLUMS  for  lunatics.  By  7  G.  4.  c.  (U.  §  15.  in  indict- 
ments and  informations,  the  property  real  and  personal  in 
county  lunatic  asylums  may  be  laid  to  be  in  the  inhabitants 
of  the  county,  ridincr,  or  division. 

ATHANATON,    The  island  of  Thanet,  in  Kent. 

AT  HE,  Adda.~}  A  privilege  of  administering  an  oath, 
in  some  cases  of  right  and  property  ;  from  the  Sax,  ath,  of  he, 
juramentum.  It  is  mentioned  among  the  privileges  granted 
bv  king  Hen.  2.  to  the  monks  of  Glastonbury.  Cartular* 
Abbott  Glaston.  MS.  fol.  U,  37. 

ATHEISM.  The  disbelief  of  a  God  is  ranked  by  Scotch 
writers  under  the  head  of  Blasphemy,  which  is  a  crime  punish- 
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able  with  death,  according  as  it  extends  to  any  express  and 
serious  denial  of  the  attributes  of  God  (see  acts  l(i(il.  c.  21. 
and  1 0"95 .  c.  11-);  or  by  an  arbitrary  punishment,  more  or  less 
severe,  where  the  offence  consists  in  uttering  oaths  and  impre- 
cations.   See  Blasphemy* 

ATHESIS  FLUV.    The  river  Tees. 

AT  I  A,  See  odio  and  atia,  A  writ  of  enquiry  whether  a 
person  he  committed  to  prison  on  just  cause  of  suspicion. 

ATILIA.    Utensils  or  country  implements*  Blount. 

ATRIUM.  A  court  before  the  house,  and  sometimes  a 
church-yard. 

To  ATTACH,  Atiachiare,  from  the  Fi\  attacker.']  To 
take  or  apprehend  by  commandment  of  a  writ  or  precept. 
Lamb.  Eiren,  lib.  I.e.  16.  It  differs  from  arrest,  in  that  he 
who  arresteth  a  man  earrieth  him  to  a  person  of  lumber 
power  to  be  forthwith  disposed  of ;  but  he  that  attacheth 
keepeth  the  party  attached,  and  presents  him  in  court  at  the 
day  assigned  ;  as  appears  by  the  words  of  the  writ.  Another 
difference  there  is,  that  arrest  is  only  upon  the  body  of  a 
man;  whereas  an  attachment  is  oftentimes  upon  his  goods. 
Kitch.  27<).  A  capias  taketh  hold  of  immoveable  tilings,  as 
lands  or  tenements,  and  properly  belongs  to  real  actions,  but 
attachment  hath  place  rather  in  personal  actions.  Bract. 
/«.  4 :  Fleta,  lib.  5.  c.  24. 

ATTACHIAMENTA  BONORUM.  A  distress  taken 
upon  goods  or  chattels,  where  a  man  is  sued  for  personal 
estate  or  debt,  by  the  legal  attaehiators  or  bailiffs,  as  security  to 
answer  an  action.  See  tit.  Process.  There  is  likewise  aitachia- 
menia  de  spinis  ci  bosco,  a  privilege  granted  to  the  officers  of  a 
forest,  to  take  to  their  own  use,  thorns,  brush,  and  wind-fall 
within  their  precincts.    Kennel's  Faroe h.  Anliq.  p.  20Q. 

ATTACHMENT,  is  a  process  from  a  court  of  record, 
awarded  by  the  justices  at  their  discretion,  on  a  bare  sugges- 
tion, or  on' their  own  knowledge  ;  and  is  properly  grantable  in 
eases  of  contempts,  against  which  all  courts  of  record,  but 
more  especially  those  of  Westminster-hall,  and  above  all  the 
court  of  B.  R.,  mav  proceed  in  a  summary  manner.  Leach's 
Hawk.  P.  C.  2.  c.  22;  see  1  Wih.  300. 

The  most  remarkable  instances  of  contempts  seem  reducible 
to  the  following  heads :  —  1 .  Contempts  of  the  kings  writs. 
2.  Contempts  in  the  face  of  a  court.  3  Contemptuous  words 
or  writings  concerning  the  court.  4.  Contempts  of  the  rules 
or  awards  of  the  court.  5.  Abuse  of  the  process  of  the  courts. 
6.  Forgeries  of  writs  and  other  deceits  tending  to  impose  on 
the  court.    2  Hawk.  P.  C.  c.  22.  §  33. 

All  courts  of  record  have  a  kind  of  discretionary  power 
over  their  own  officers,  and  are  to  see  that  no  abuses  be 
committed  hy  them,  which  may  hring  disgrace  on  the  courts 
themselves  ;  therefore  if  a  sheriff  or  other  officer  shall  be  guilty 
of  a  corrupt  practice  in  not  serving  a  writ ;  as  if  he  refuse  to 
do  it,  unless  paid  an  unreasonable  gratuity  from  the  plaintiff, 
or  receive  a  bribe  from  the  defendant,  or  give  him  notice  to 
remove  his  person  or  effects,  in  order  to  prevent,  the  service  of 
any  writ ;  the  court  which  awarded  it  may  punish  such  offences 
in 'such  a  manner  as  shall  seem  proper  by  attachment.  Dyer, 
218:  2  Hawk.  P.  O  c.  22.  §  2, 

But  if  there  be  no  palpable  corruption,  nor  extraordinary 
circumstance  of  wilful  negligence  or  obstinacy,  the  judgment 
whereof  is  to  he  left  to  the  discretion  of  the  court,  it  seems 
not  usual  to  proceed  in  this  manner ;  but  to  leave  the  party  to 
Ins  ordinary  remedy  against  the  sheriff,  either  by  action  or  by 
rule  to  return  the  writ,  or  by  an  alias  and  pluries,  which  if 
he  have  no  excuse  for  not  executing,  an  attachment  goes  of 
course.  Hob.  62,  264  :  Noy,  101  :  F.  N.  B.  38  :  Finch,  237  : 
5  Mod.  314,  315.  And  the  court  will  not  grant  an  attaeh- 
•  ment  against  the  deputy  sealer  of  the  writs  for  a  criminal  act 
in  refusing  to  seal  a  writ  on  a  legal  holiday  without  an  extra 
fee.  7  Taunt.  182.  But  querc  whether  the  officer  is  entitled 
to  demand  such  fee  ? 

Attachment  lies  against  attornies  for  injustice,  and  base 
dealing  by  their  clients,  in  delaying  suits,  &c.  as  well  as  for 


contempts  to  the  court.  2  Hawk.  c.  22.  §  11.  If  affidavits  to 
ground  an  attachment  are  full  as  to  the  charge  ;  yet  if  the 
party  deny  such  charge  by  as  plain  and  positive  affidavits,  he 
shall  be  discharged ;  but  if  he  take  a  false  oath,  he  may  be 
indicted  of  perjury.    Mod.  Cas.  in  L.  Sf  E.  81. 

Against  sheriffs  making  false  returns  of  writs,  and  against 
bailiffs  for  frauds  in  arrest,  and  exceeding  their  power,  &a 
attachment  may  be  had.  For  contempts  against  the  king's 
writs ;  using  them  in  a  vexatious  manner ;  altering  the  teste, 
or  filling  them  up  after  sealed,  <Src.  attachment  lies.  And  for 
contempts  of  an  enormous  kind,  in  not  obeying  writs,  &c, 
attachment  may  issue  against  peers.  2  Hawk*  c.  22.  §  33.  <$%\ 
and  seel  Brod.  $  Bing.  24:  4  Moo.  147-  For  persuading 
jurors  not  to  appear  on  a  trial,  attachment  lies  against  the 
party,  for  obstructing  the  proceedings  of  the  court.  1  Lilt. 
121*  The  court  of  1?,  R.  may  awTard  attachment  against  any 
inferior  courts  usurping  a  jurisdiction,  or  acting  contrary  to 
justice.  Salk.  207.  Though  it  is  usual  first  to  send  out  a  pro- 
hibition. 

Attachment  lies  for  proceeding  in  an  inferior  court,  after 
a  habeas  corpus  issued,  and  a  supersedeas  to  stay  proceedings. 
21  Car.  B.  R.  And  attachment  may  be  granted  against  jus- 
tices of  peace,  for  proceeding  on  an  indictment  after  a  certio- 
rari delivered  to  them  to  remove  the  indictment.  1  LilL  121. 
But  it  does  not  lie  against  a  corporation,  the  mode  of  compul- 
sion being  by  sequestration,  Corvp.377-  Attachment  lies  against 
a  lord  that  refuses  to  hold  his  court,  after  a  writ  issued  to 
him  for  that  purpose,  so  that  his  tenant  cannot  have  right  done 
him.    Nat.  Br.  6.  27  :  Tidd,  478.  (9th  ed.) 

An  attachment  is  the  proper  remedy  for  disobedience  of 
the  rules  of  court;  as  of  those  made  in  ejectment,  arbitra- 
ment, &c.  So  where  a  defendant  in  account,  being  adjudged 
to  account  before  the  auditors,  refuses  to  do  it,  unless  they 
will  allow  matter  disallowed  hy  the  court  before ;  or  where 
one  refuses  to  pay  costs  taxed  by  the  master,  whose  taxation 
the  law  looks  upon  as  a  taxation  by  the  court,    I  Mod*  21 : 

1  SalL  71. 

But  an  attachment  is  not  granted  for  disobedience  of  a  rule 
of  Nisi  Prius,  unless  it  be  first  made  a  rule  of  court ;  nor  for 
disobedience  of  a  rule  made  by  a  judge  at  his  chamber,  unless 
it  be  entered ;  nor  for  disobedience  of  any  rule  without  per- 
sonal service.  1  Salk,  84  :  Bac*  Ab.  Attachment.  (A.) 
(7th  ed.) 

Also  an  attachment  is  proper  for  abuses  of  the  process  of 
the  court,  as  for  suing  out  execution  where  there  is  no  judg- 
ment ;  bringing  an  appeal  for  the  death  of  one  known  to  be 
alive  ;  making  use  of  the  process  of  a  superior  court,  to  bring 
a  defendant  within  the  jurisdiction  of  an  inferior  court,  and 
then  dropping  it ;  using  such  process  in  a  vexatious,  oppres- 
sive, or  unjust  manner,  without  colour  of  serving  any  other 
end  by  it.  2  Hawk.  P.  C.  c.  22.  §  33.  $c.  It  seems  also  that 
counsellors  are  punishable  by  attachment  for  foul  practices. 

2  Hawk.  P.  C.  c.  22.  §  SO.'  Gaolors  are  thus  punishable  for 
misbehaviour  in  their  offices.  Id,  ib.  Witnesses  for  non-at- 
tendance on  a  trial.  Leach's  Hawk.  P.  C.  2.  c.  22.  §  33* 
— Peers  are  liable  to  attachment  for  certain  outrageous  con- 
tempts, as  a  disobedience  to  a  writ  of  habeas  corpus,  and  gene- 
rally of  other  writs.  Id.  ib.  But  the  court  of  King's  Bench 
will  not  grant  an  attachment  against  a  peer  for  not  paying 
money  awarded,  though  tbe  defendant  consent  it  shall  issue 
on  condition  that  it  should  lie  in  tbe  office  for  a  certain  time. 
7  Term  Rep.  171.  Nor  against  a  member  of  parliament. 
7  Tenn  Rep.  448  :  Tidd,  479-  (9th  ed.) 

Attachments  are  usually  granted  on  a  rule  to  sho7v  cause,  un- 
less the  offence  complained  of  be  of  a  flagrant  nature,  and 
positively  sworn  to,  in  wbich  last  case  the  party  is  ordered  to 
attend;  which  he  must  do  in  person,  as  must  every  one  against 
whom  an  attachment  is  granted ;  and  if  he  shall  appear  to  be 
apparently  guilty,  the  court  in  discretion,  on  consideration  of 
the  nature  of  tbe  crime,  and  other  circumstances,  will  either 
commit  him  immediately,  in  order  to  answer  interrogatories  to 
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be  exhibited  against  him  concerning  the  contempt  complained 
of,  or  will  suffer  him  to  enter  into  recognizance  to  answer  such 
interrogatories ;  which  if  they  be  not  exhibited  within  four 
days,  the  party  may  move  to  have  the  recognisance  discharged  ; 
otherwise  he  must  answer  them,  though  exhibited  after  the  four 
days ;  but  in  all  cages,  if  he  fully  answer  them,  he  shall  be  dis- 
charged as  to  the  attachment,  and  the  prosecutor  shall  be  left 
to  proceed  ag.n;.-;.  him  for  the  perjury,  if  he  thinks  lit  ;  hut  if 
he  deny  part  of  the  contempts  only,  and  confess  other  part,  he 
shall  not  be  discharged  as  to  those  denied,  but  the  truth  of  them 
shall  be  examined,  and  such  punishment  inflicted  as  from  the 
whole  shall  appear  reasonable ;  and  if  his  answer  be  evasive  as 
to  any  material  part,  he  shall  be  punished  in  the  same  manner 
as  if  he  bad  confessed  it.  2  Hawk.  P.  G  0*  %%  §  I !  1  Salt.  84: 
(>  Mod.  73:  2  Jones,  178.  See  Infer  rogatories ;  and  see 
Tidd's  Prac.  481.  (9th  ed.) 

Upon  all  these  examinations  the  master  is  to  make  his  report, 
and  the  party  is  then  and  not  before  acquitted  or  adjudged  in 
contempt  ;  Hardw.  23;  and  in  the  latter  case  is  either  immedi- 
ately sentenced  or  committed  to  the  marshal;  unless  the  court 
waive  giving  judgment  (as  they  do  sometimes  from  motives  of 
lenity)  and  order  the  recognizance  to  be  discharged;  3  Burr. 
1256 ;  or  the  attorney- general  consent  that  the  party  may  con- 
tinue on  the  recognizance  to  appear  under  a  rule  of  court  at 
some  future  time.    2  Burr*  797* 

Attachments  for  non-payment  of  costs,  and  for  non-perform- 
ance of  au  award,  are  in  the  nature  of  civil  executions.  1  Term 
Rep*  2()() ;  and  it  seems  tlie  sheriff'  may  take  hail  for  the  party's 
appearance  on  such  attachments,  Bac*  Ab*  Attachment  (A.) 
vol.  1.  389.    (7th  ed.) 

The  court  would  not  giant  an  attachment  against  the  sealer 
of  the  writs  for  refusing  to  seal  a  writ  on  St.  Luke's  day, 
which  is  a  holiday  appointed  by  5,  6  Ed.  6.  c.  3.   7  Taunt.  182. 

Attachments  out  of  Chancery  may  be  had  of  course,  upon 
affidavit  made  that  the  defendant  was  served  with  a  subpoena, 
and  appeared  not,  or  upon  non-performance  of  any  order  or 
decree;  also  after  the  return  of  this  attachment,  that  the  de- 
fendant nan  est  inventus,  Sfc*  ;  then  attachment  with  proclama- 
tion issues  against  him*  &e.  West*  Symb.  And  for  contempts, 
when  a  party  appears,  lie  must  upon  his  oath  answer  interroga- 
tories exhibited  against  him ;  and  if  he  be  found  guilty,  he 
shall  he  fined. 

On  attachment  the  party  is  not  obliged  to  answTer  any  inter- 
rogatories tending  to  convict  him  of  any  other  offence ;  Stra*  444; 
or  which  may  subject  him  to  a  penalty,    Hardw*  239* 

Attachment  of  privilege  is  where  a  man,  by  virtue  of 
his  privilege,  calls  another  to  that  court  whereto  he  himself 
belongs,  and  in  respect  thereof  is  privileged,  there  to  answer 
some  action  (as  an  attorney,  &c.) ;  or  it  is  a  power  to  appre- 
hend a  man  in  a  place  privileged.  Book.  End:  431.  Hut 
this  proceeding  is  virtually  abolished  by  the  act  for  uniformity 
of  process,  2  W.  4.  c.  3Q.  which  establishes  only  three  species 
of  process  ; — 1st,  a  writ  of  summons,  where  no  bail  is  required  ; 
- — 2nd,  a  writ  of  capias,  where  bail  is  required  ; — 3rd,  a  writ 
of  detainer  against  prisoners. 

Attachment  foreign,  is  an  attachment  of  the  goods  of 
foreigners,  found  in  some  liberty,  to  satisfy  their  creditors 
within  such  liberty.    Carth.  Rep.  66* 

Foreign  Attachment  under  the  custom  of  London  is  thus :  if 
a  plaint  be  entered  in  the  court  of  the  mayor  or  the  sheriff 
against  A.,  and  the  process  be  returned  nihil,  and  thereupon 
plaintiff  suggest  that  another  person  within  London  is  indebted 
to  A.,  the  debtor  shall  be  warned  (whence  he  is  called  the  gar- 
nishee),  and  if  he  does  not  deny  himself  to  be  indebted  to  A. 
the  debt  shall  be  attached  in  his  hands*  Com.  Dig*  tit.  Attach- 
ment foreign^  cites  22  Ed.  4.  30. 

The  plaint  may  be  exhibited  in  the  tnayor's  or  the  sheriffs' 
court ;  but  the  proceeding  in  the  former  is  the  most  advanta- 
geous.   Id.  to. 

But  a  foreign  attachment  cannot  be  had  when  a  suit  is  de- 
pending in  any  of  the  courts  at  Westminster.    Cro.  Eliz, 
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And  nothing  is  attachable  but  for  a  certain  and  due  debt; 
though  by  the  custom  of  London  money  may  be  attached  be- 
fore due,  as  a  debt ;  but  not  levied  before  due.  Sid.  327 ! 
1  Nets*  Ab.  282,  283. 

Foreign  attachments  in  London,  upon  plaint  of  debt,  are 
made  after  this  manner;  A*  oweth  B.  100/.,  and  C.  is  indebted 
to  A*  100/.  B.  enters  an  action  against  A.  of  2001.,  and  btf  virtue 
of  that  action  a  sergeant  attache th  100/.  in  the  hands  of  C.  as 
the  money  of  A.  to  the  use  of  B*,  which  is  returned  upon  that 
action*  The  attachment  being  made  and  returned  by  the  ser- 
geant,  the  plainthT  is  immediately  to  see  an  attorney  before  the 
next  court,  or  the  defendant  may  then  put  in  bail  to  the  attach- 
ment, and  nonsuit  the  plaintiff:  four  court  days  must  pass 
before  the  plaintiff  can  cause  C.  the  garnishee*  in  whose  hands 
the  money  was  attached*  to  show  cause  why  B.  should  not  con- 
demn the  100/.  attached  in  the  hands  of  C.  as  the  money  of  A.} 
the  defendant  in  the  action  (though  not  in  the  attachment),  to 
the  use  of  B.  the  plaintiff;  and  the  garnishee  C.  may  appear 
in  court  by  his  attorney,  wage  his  law,  and  plead  that  he  hath 
no  money  in  his  hands  of  the  defendant's,  or  other  special 
matter  ;  but  the  plaintiff'  may  hinder  his  waging  of  law,  by 
producing  two  sufficient  citizens  to  swear  that  the  garnishee 
had  either  money  or  goods,  in  his  hands,  of  A.  at  the  time  of 
the  attachment,  of  which  affidavit  is  to  be  made  before  the  lord 
mayor,  and  being  filed,  maybe  pleaded  by  way  of  estoppel: 
then  the  plaintiff  must  put  in  bail,  that  if  the  defendant  come 
within  a  year  and  a  day  into  court,  and  he  can  discharge  him- 
self of  the  money  condemned  in  court,  and  that  he  owed  nothing 
to  the  plaintiff'  at  the  time  in  the  plaint  mentioned,  the  said 
money  shall  be  forthcoming,  &c.  If  the  garnishee  fail  to 
appear  by  his  attorney,  being  warned  by  the  officer  to  come 
into  court  to  show  cause  as  aforesaid,  he  is  taken  by  default  for 
want  of  appearing,  and  judgment  given  against  him  for  the 
goods  and  money  attached  in  his  hands,  and  he  is  without  re- 
medy either  at  common  law  or  in  equity;  for  if  taken  in  exe- 
cution, he  must  pay  the  money  condemned,  though  lie  hath  not 
one  penny,  or  go  to  prison ;  but  the  garnishee  appearing  to 
showT  cause  why  the  money  or  goods  attached  in  his  hands 
ought  not  to  be  condemned  to  the  use  of  the  plaintiff,  having 
feed  an  attorney,  may  plead  as  aforesaid,  that  he  hath  no  money 
or  goods  in  his  hands  of  the  party's  against  whom  the  attach- 
ment is  made  ;  and  it  will  then  be  tried  by  a  jury,  and  judg- 
ment awarded,  &c;  but  after  trial,  bail  may  be  put  in,  whereby 
the  attachment  shall  be  dissolved,  but  the  garnishee,  &c.  and  his 
security  will  then  be  liable  to  what  debt  the  plaintiff  shall  make 
out  to  be  due,  upon  the  action ;  and  an  attachment  is  never 
thoroughly  perfected,  till  there  is  a  ball,  and  satisfaction  upon 
record.    Privileg*  Lvnd. 

But  the  original  defendant  must  be  summoned  and  have 
notice  ;  otherwise  judgment  against  the  garnishee  wrill  be  erro- 
neous j  and  the  money  paid  or  levied  in  execution,  or  it  will 
not  discharge  the  debt  from  the  garnishee  to  the  defendant : 
(though  it  was  alledged  that  the  custom  of  the  city  court  is  to 
give  no  notice.)  3  Wits.  297:  2  Black  Rep*  834:  see 
1  Lds  Raym*  727. 

Where  a  foreign  attachment  is  pleaded  to  an  action,  the  cus- 
tom is  to  set  forth,  that  he  who  levied  the  plaint  shall  have 
execution  of  the  debt  owing  by  himself,  and  by  which  he  was 
attached,  if  the  plaintiff"  in  the  original  action  shall  not  dis- 
prove it  within  a  year  and  a  day ;  now  if  the  plaintiff  in  the 
action  below  doth  not  set  forth  such  conditional  judgment 
given  by  the  court,  it  is  wrong,  because  lie  doth  not  bring  his 
case  within  the  custom.  Vide  2  Lulw*  985  :  2  Chitt.  It  438 : 
Tidd's  Appendix,  c.  l6\  §  4.  (9th  ed.) 

In  assumpsit,  eye.  there  was  evidence  given,  that  the  debt 
was  attached  by  the  custom  of  London  before  the  action 
brought,  and  that  it  was  condemned  there  before  the  plea 
pleaded  ;  and  this  evidence  was  given  upon  the  general  issue 
non  assumpsit;  and  it  being  insisted  for  the  defendant,  that 
this  should  relate  so  as  to  defeat  the  plaintiff's  action,  it  was 
adjudged,  that  where  there  is  an  attachment  and  condemnation 
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before  the  action  brought,  it  may  be  given  in  evidence  upon  the 
general  issue,  because  there  is  an  alteration  of  the  property  ; 
but  if  the  attachment  be  only  before  the  action  brought,  and 
the  condemnation  afterwards,  the  attachment  may  be  pleaded 
in  abatement)  and  the  condemnation  may  be  pleaded  in  bar, 
but  shall  not  be  given  in  evidence  on  the  general  issue,  because 
by  the  Condemnation  the  property  is  altered,  but  not  before* 
1  Salk*  280.  291. 

Action  of  debt,  §c.  the  defendant  pleaded  in  bar,  that  there 
was  a  custom  in  London  to  attach  the  debt  before  the  day  of 
payment  came ;  el  per  curiam  such  a  custom  may  be  good ;  but 
to  have  judgment  to  recover  the  debt  before  the  day  <>i  payment 
is  come,  cannot  be  a  good  custom,  because  the  debtee  himself 
could  not  recover  in  such  case,  and  therefore  he  who  made  the 
attachment  shall  not.  This  custom  was  pleaded,  that  the 
debtee  in  person,  or  by  his  attorney,  may  swear  that  the  debt  is 
due;  but  this  cannot  be  good  as  to  the  attorney  ;  it  was  agreed 
that  goods  might  be  attached  by  a  foreign  attachment,  and  that 
the  value  thereof  ought  to  be  found  before  judgment  ;  but  that 
this  plea  was  ill,  because  the  defendant  did  not  aver  it,  viz.  el 
hoc  pa  rat  us  est  verificare.    W.  Jones,  40<>. 

A  sum  of  money  was  to  be  paid  at  Michaelmas,  and  it  was 
attached  before  that  day;  adjudged  that  a  foreign  attachment 
cannot  reach  a  debt  before  it  is  due  ;  therefore,  though  the 
judgment  on  the  attachment  was  after  Michaelmas,  yet  the 
money  being  attached  before  it  was  due,  it  is  for  that  reason 
void.  Gro.  Eliz.  184.  For  farther  matter  see  Com.  Dig.  tit. 
Attachment,  Foreign  Attachment. 

Money  due  to  an  executor  or  administrator,  as  such,  cannot 
be  attached.  It  would  give  a  simple  contract  creditor  priority 
over  judgments,  &e.  Fisher  v.  Lane  and  others,  3  Wits*  297- 
Nor  trust-money  in  the  hands  of  the  garnishee.  SecDoug.380. 

Iu  an  action  on  the  case  the  plaintiff  had  judgment  against 
the  defendant,  and  he  owing  ()0/.  to  one  G,  D.,  he  entered  a 
plaint  against  him  in  London,  and  attached  the  60l.  in  the 
hands  of  the  said  defendant,  against  whom  the  plaintiff  had 
recovered  as  aforesaid;  and  had  execution  according  to  the  cus- 
tom ;  afterwards  the  plaintiff  brought  a  set.  fa.  against  the 
defendant,  to  show  cause  why  lie  should  not  have  execution 
upon  the  judgment  which  he  had  recovered,  to  which  the  de- 
fendant pleaded  the  execution  upon  the  attachment ;  and  upon 
demurrer  to  that  plea  it  was  adjudged  against  the  defendant, 
because  a  duty  which  accrueth  by  matter  of  record,  cannot  be 
attached  by  the  custom  of  London  ;  for  judgments  obtained  in 
the  king's  courts  shall  not  be  defeated  or  avoided  by  such  par- 
ticular customs,  they  being  of  so  high  a  nature  that  they  cannot 
be  reached  by  attachment.    1  Leon.  2Q. 

Debtor  and  creditor  being  both  citizens  of  London,  the 
debtor  delivered  several  goods  to  the  Exeter  carrier  then  in 
London,  to  carry  and  deliver  them  at  Exeter,  and  the  creditor 
attached  them  in  the  hands  of  the  carrier  for  the  debt  due  to 
him  from  his  debtor;  adjudged,  that  the  action  should  be  dis- 
charged, because  the  carrier  is  privileged  in  his  person  and 
goods,  and  not  only  in  the  goods  which  are  his  own,  but  in 
Chose  of  other  men,  of  which  he  is  in  possession,  for  he  is  an- 
swerable for  them.    1  Leon.  1 89. 

An  executor  submitted  to  an  award,  and  the  arbitrators 
awarded,  that  the  defendant  should  pay  the  executor  350/. 
This  money  is  not  attachable  in  his  hands  by  any  creditor  of 
[lis  testator,  though  it  is  assets  in  his  hands  when  recovered  ; 
because  it  was  not  due  to  the  testator  tempore  mortis,  and  the 
custom  of  foreign  attachments  extends  only  to  such  debts. 
I  Vent.  111. 

Money  awarded  under  a  rule  of  court  cannot  in  any  case  be 
attached.    4  Term  Rep.  313.  n. 

Money  directed  to  be  paid  by  A.  to  B.  by  the  master's  alloca- 
tur* cannot  be  attached  in  A.'s  hands  by  process  out  of  the 
sheriffs'  court  against  B.  4  Term  Hep.  ;>12.  The  money  at- 
tached must  be  due  to  the  defendant  in  the  mayor's  court  from 
a  third  party,  and  not  from  the  plaintiff  and  another  jointly. 
4  Bam.  $  A.  6*46. 


I  i  is  not  necessary  that  the  debt  should  arise  within  the 
jurisdiction.  5  Taunt.  232;  and  see  5  Taunt.  234.  for  a  prece- 
dent of  the  plea  :  1  Brad.  $  B.  49  L 

A  garnishee  against  whom  a  recovery  was  had  in  the  mayor's 
eourt  011  foreign  attachment,  after  a  summons  to  defendant, 
and  nihil  returned,  may  protect  himself  by  giving  such  proceed- 
ings in  evidence  upon  assumpsit  in  an  action  to  recover  the 
same  debt  brought  by  the  defendant  below,  without  proving  the 
debt  of  the  plaintiff  below,  who  attached  the  money  in  his 
hands,  although  by  the  course  of  proceedings  in  the  mayor's 
court,  bail  not  having  been  put  in,  the  plaintiff  below  was  not 
obliged  to  prove  the  debt  to  entitle  himself  to  recover  against 
the  garnishee.    3  East,  3f>7- 

Attachment  of  the  forest,  is  one  of  the  three  courts 
held  in  Forests.  Manwood,  90.  99-  The  lower  court  is  called 
the  Attachments ;  the  middle  one,  the  Swainmote  ;  the  highest, 
,  the  Justice  in  Eyre's  seal.  The  court  of  attachment  seemeth  to 
be  so  called,  because  the  verderers  of  the  forest  have  therein  no 
other  authority,  but  to  receive  the  attachments  of  offenders 
against  vert  and  venison,  taken  by  the  rest  of  the  officers,  and 
to  enroll  them,  that  they  may  be  presented  and  punished  at  the 
next  justices  seat.  Manwood ,  y2.  And  this  attaching  is  by 
three  means :  1 ,  By  goods  and  chattels.  2.  By  the  body, 
pledges,  and  mainprise.  3.  By  the  body  only.  This  court  is 
to  be  kept  every  forty  days.  See  Crompion  in  his  Court  of  the 
Forest,  and  this  Diet.  tit.  Forest. 

ATTAINDER,  attincta  and  aiiinclura.l  The  stain  or  cor- 
ruption of  the  blood  of  a  criminal  capitally  condemned ;  the 
immediate  inseparable  consequence  by  the  common  law,  on  the 
pronouncing  the  sentence  of  death. 

He  is  then  called  attaint,  attinctus,  stained  or  blackened. 
He  is  no  longer  of  any  credit  or  reputation ;  he  cannot  be  a 
witness  in  any  court ;  neither  is  he  capable  of  performing  the 
functions  of  another  man  ;  for  by  an  anticipation  of  his  pu- 
nishment, he  is  already  dead  in  law.  3  hist.  213.  This  is 
after  judgment  :  for  there  is  great  difference  between  a  man 
convicted  and  attainted;  though  they  are  frequently,  through 
inaccuracy,  confounded  together;  when  judgment  is  once  pro- 
nounced,  both  law  and  fact  conspire  to  prove  him  completely 
guilty  ;  and  there  is  not  the  remotest  possibility  left  of  any 
thing  to  be  said  in  his  favour.  Upon  judgment  therefore  of 
death,  and  not  before,  the  attainder  of  a  criminal  commences  ; 
or  upon  such  circumstances  as  are  equivalent  to  judgment  of 
death;  adjudgment  of  outlawry  on  a  capital  crime,  pronounced 
for  absconding  or  fleeing  from  justice,  which  tacitly  confesses 
the  guilt.  And  therefore  either  upon  judgment  of  outlawry, 
or  of  death,  for  treason  or  felony,  a  man  shall  be  said  to  be 
attainted.    4  Comm.  380,  381. 

A  man  is  attainted  by  appearance,  or  by  process  :  attainder 
on  appearance  is  by  confession,  or  verdict,  &c.  Confession, 
when  the  prisoner  upon  his  indictment  being  asked  whether 
guilty  or  not  guilty,  answers  guilty,  without  putting  himself 
upon  his  country  (and  formerly  confession  was  allowed  before 
the  coroner  in  sanctuary ;  whereupon  the  offender  was  to  ab- 
jure the  realm,  and  this  was  called  attainder  by  abjuration). 
Attainder  by  verdict  is  when  the  prisoner  at  the  bar  pleaded 
not  guilty,  and  is  found  guilty  by  the  verdict  of  the  jury  of  life 
and  ideath.  And  attainder  by  process  (otherwise  termed  at- 
tainder hy  default  or  outlawry),  is  when  the  party  fleeth,  and 
is  not  to  he  found  until  he  hath  been  live  times  publicly  called 
or  proclaimed  in  the  country,  on  the  last  whereof  he  is  outlawed 
upon  his  default.  Stauudf.Pl.  Co.  44.  122.  182.  Also  persons 
may  be  attainted  by  act  of  parliament. 

Acts  of  attainder  of  criminals  have  been  passed  in  several 
reigns,  on  the  discovery  of  plots  and  rebellions,  from  the  reign 
of  king  Charles  II.,  when  an  act  was  made  for  the  attainder 
of  several  persons  guilty  of  the  murder  of  king  Charles  I.,  to 
this  time;  among  which  that  for  attainting  Sir  John  Fenwick, 
for  conspiring  against  King  William,  is  the  most  remarkable; 
it  being  made  to  attaint  and  convict  him  of  high  treason  on 
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the  oath  of  one  witness,,  just  after  a  law  had  been  enacted, 
that  no  person  should  be  tried  or  attainted  of  high  treason 
where  corruption  of  blood  is  incurred,  but  by  the  oath  of  t  wo 
lawful  witnesses,  unless  the  party  confess,  stand  mute,  SfC  Stat. 
7  and  8  W.  3.  c.  3.  But  in  the  case  of  Sir  John  Fenwick, 
there  was  something  extraordinary  ;  for  he  was  indicted  of 
treason,  on  the  oaths  of  two  witnesses ;  though  but  one  only 
was  produced  against  him  Oit  his  trial.  It  was  alleged  Sir 
John  had  tampered  with,  and  prevailed  on,  one  of  the  witnesses 
to  withdraw. 

The  consequences  of  attainder  are  forfeiture  and  corruption  of 
blood  ;  which  latter  cannot  regularly  be  taken  off'  but  by  act 
of  parliament.    Co.  Lit.  391.  h. 

As  to  forfeiture  of  lands,  &c.  by  attainder,  see  this  Diet.  tit. 
Forfeiture.  As  to  Corruption  of  Blood,  this  operates  upwards 
and  downwards,  so  that  an  attainted  person  can  neither  inherit 
lands  or  other  hereditaments  from  his  ancestors,  nor  retain  those 
he  is  already  in  possession  of,  nor  transmit  them  by  descent  to 
any  heir ;  but  the  same  shall  escheat  to  the  lord  of  the  fee, 
subject  to  the  king's  superior  right  of  forfeiture ;  and  the 
person  attainted  shall  also  obstruct  all  descents  to  his  posterity, 
wherever  they  are  obliged  to  derive  a  title  through  hi  in  to  a 
remoter  ancestor.    See  tit.  Tenure,  Descent,  Forfeiture. 

Tins  is  one  of  those  notions  which  our  laws  have  adopted 
from  the  feudal  constitutions,  at  the  time  of  the  Norman  con- 
quest, as  appears  from  its  being  unknown  in  those  tenures 
which  are  indisputably  Saxon,  or  Gavelkind  ;  wherein,  though 
by  treason,  according  to  the  ancient  Saxon  laws,  the  land  is 
forfeited  to  the  king,  yet  no  corruption  of  blood,  no  impedi- 
ment of  descent,  ensues;  and  on  judgment  of  mere  felony  no 
escheat  accrues  to  the  lord.  And  therefore  us  everv  either 
oppressive  mark  of  feudal  tenures  is  now  happily  worn  away 
in  these  kingdoms,  it  is  to  be  hoped  that  the  corruption  of 
blood,  with  all  its  connected  consequences,  not  only  of  present 
escheat,  but  of  future  incapacities  of  inheritance  even  to  the 
twentieth  generation,  may  in  process  of  time  be  abolished  by 
act  of  parliament;  as  it  stands  upon  a  very  different  footing 
from  the  forfeiture  of  hinds  for  high  treason,  affecting  the 
king's  person  or  government.  And  indeed  the  legislature  has, 
from  time  to  time,  appeared  very  inclinable  to  give  way  to  so 
equitable  a  provision ;  by  enacting  that,  in  certain  treasons 
respecting  the  papal  supremacy,  stat.  5  Eliz.  c.  1  ;  and  the 
public  coin,  stats.  5  Eliz.  c.  it;  18  Eliz.  c.  1  ;  8  and  9  W.  3. 
e.  %6  ;  15  and  16  G.  2.  c.  28  ;  and  in  many  of  the  new  made 
felonies,  created  since  the  reign  of  Henry  the  Eighth  by  act 
of  parliament,  corruption  of  blood  shall  be  saved.  But  as  in 
some  of  the  acts  for  creating  felonies  (and  those  not  of  the 
most  atrocious  kind)  this  saving  was  neglected,  or  forgotten 
to  be  made,  it  seems  to  be  highly  reasonable  and  expedient 
to  antiquate  the  whole  of  this  doctrine  by  one  undistinguishing 
law.  By  the  stat.  of  7  A.  c.  21.  (the  operation  of  which  was 
postponed  by  stat.  ]?G.  2.  c.  after  the  death  of  the  sons  of 
the  late  Pretender,  no  attainder  for  treason  was  to  extend  to 
the  disinheriting  any  heir,  nor  the  prejudice  of  any  person, 
other  than  the  offender  himself ;  these  acts  virtually  abolished 
all  corruption  of  blood  for  treason,  though  (unless  the  legislature 
should  interpose)  they  still  continue  for  many  sorts  of  felony, 
ft  is  to  be  regretted  that  it  should  have  been  deemed  necessary 
by  59  G.  3.  c  93.  to  repeal  these  merciful  enactments.  See 
farther  tit.  Forfeiture,  Corruption  of  Blood. 

By  54?  G.  3.  c.  145.  it  is  enacted  that  no  attainder  for  felonv, 
except  in  cases  of  high  treason,  petty  treason,  or  murder,  or  of 
abetting,  procuring,  or  counselling  the  same,  shall  extend  to 
the  disinheriting  of  any  heir,  nor  to  the  prejudice  of  the  right  or 
title  of  any  person  or  persons,  other  than  the  offender  during 
his  natural  life  only  :  and  every  person  to  whom  the  right  or 
interest  of  any  lands  or  tenements,  after  the  death  of  such 
offender,  should  have  appertained,  if  no  such  attainder  had  been, 
may  enter  into  the  same. 

By  attainder  all  the  personal  property  and  rights  of  action 
in  respect  of  property  accruing  to  the  party  attainted,  either 


before  or  after  attainder,  are  vested  in  the  crown,  without 
office  found,  and  therefore  attainder  may  be  well  pleaded  in  bar 
to  an  action,  or  a  bill  of  exchange  indorsed  to  the  plaintiff  after 
his  attainder.    2  B.  $  A.  258. 

In  treason  for  counterfeiting  the  coin,  although,  by  the  sta- 
tutes, corruption  of  blood  is  saved,  yet  the  lands  of  the  offender, 
are  forfeited  immediately  to  the  king  on  attainder,  it  being  a 
distinct  penalty  from  corruption  of  blood :  for  the  corruption 
may  be  saved,  and  the  forfeiture  remain,  &e.  And  accordingly 
so  it  is  provided  by  some  statutes.    I  Salk.  85, 

By  stat.  7  and  8  G.  4.  c.  28.  §  4.  for  England,  9  G.  4.  & 
54.  for  Ireland,  no  attainder  shall  be  pleaded  in  bar  of  any  in- 
dictment, unless  the  attainder  be  for  the  same  offence  as  that 
charged  in  the  indictment. 

Attainders  may  be  reversed  or  falsified,  by  a  writ  of  error, 
or  by  plea.  If  by  a  writ  of  error,  it  must  be  by  the  king's 
leave,  &e.  and  when  by  plea,  it  may  be  by  denying  the  treason, 
pleading  a  pardon  by  act  of  parliament,  &c.    3  Inst.  232. 

By  a  king's  taking  the  crown  upon  him,  all  attainders  of 
his  person  are  ipso  j'acto  purged,  without  any  reversal.  ]  Inst. 
26  :  Finch.  L.  82  ;  Wood.  17-  This  was  the  declaration  of 
parliament,  made  in  favour  of  I  lenrv  the  Seventh.  See  1  ( 'omm. 
248. 

The  stat.  8  W.  3.  c.  5.  requires  Sir  George  Barclay,  Major- 
General  Holmes,  and  other  persons,  to  surrender  themselves  to 
the  lord  chief  justice,  or  secretaries  of  state;  or  to  be  attainted. 
By  the  13  W.  3.  c.  3.  the  pretended  Prince  of  Wales  is  under 
attainder  of  treason,  ike*  And  by  1  G.  1.  c.  \6.  the  Duke  of 
Ormond  and  others  are  attainted.  And  besides  these  acts  of 
attainder,  bills  for  inflicting  pains  and  penalties  are  sometimes 
passed;  as  that  against  the  bishop  of  Rochester,  Stat.  9  G.  1. 
c.  17.    See  tit.  Corruption  of  Blood. 

ATTAINT,  a/tincta.~]  A  writ  that  has  to  enquire  whether 
a  jury  of  twelve  men  gave  a  false  verdict,  that  so  the  judg- 
ment following  thereupon  might  be  reversed.  This  proceeding 
is  now  repealed  by  the  stat.  6  G.  4.  c.  50.  §  60.  (see  tit.  Jury ) 
which  enacts  "  that  it  shall  not  be  lawful  for  the  king,  or  any 
one  on  his  behalf,  or  for  any  party  or  parties  in  any  case  what- 
soever^ to  commence  or  prosecute  any  writ  of  attaint  against 
any  jury  or  jurors  for  the  verdict  by  them  given,  or  against  the 
party  or  parties  who  shall  have  judgment  upon  such  verdict: 
and  that  no  inquest  shall  be  taken  to  inquire  of  the  concealment 
of  other  inquest :  but  that  all  such  attaints  and  inquests  shall 
cease,  become  void,  and  be  utterly  abolished,  any  law,  stfitute,  or 
usage  to  the  contrary,  notwithstanding.  [Tho  old  law  on  this 
subject  may  be  found  on  reference  to  the  former  editions  of  this 
Dictionary.]  It  is  provided  by  §  (>1.  of  the  same  act  that  every 
person  who  shall  be  guilty  of  the  offence  of  embracery,  and 
every  juror  who  shall  comply  or  corruptly  counsel  thereto, 
shall  and  maybe  proceeded  against  by  indictment  or  informa- 
tion, and  be  punished  by  fine  and  imprisonment,  in  like  manner 
as  every  such  person  and  juror  might  have  heretofore  been. 

ATTEND  A  N  T,  altendens.^  Signifies  one  that  owes  a  d  u  ty 
or  service  to  another,  or  in  some  sort  depends  on  him.  Where 
a  wife  is  endowed  of  lands  by  a  guardian,  &c,  she  shall  be  at- 
tendant on  the  guardian,  and  on  the  heir  at  his  full  age. 
Terms  de  Lei/. 

ATTERMINING,  from  the  Fr,  atierminer •]  The  grant- 
ing a  time  or  term  for  payment  of  a  debt.  Ordinatio  de  liber- 
I  a  t  ib  us  p  ert  1  n  i  1  r  u  dis,  an  ft.  27  Ed.  1 .    A 11  d  se  e  st  a  t.  U ' est.  2  ♦  c.  4 . 

AT  TILE,  Attilhtm,  attilamenturn.~]  The  rigging  or  furni- 
ture of  a  ship.    Fleta,  lib.  I.  c.  25. 

ATTORN  A  RE  REM.  To  alt  urn  or  turnover  money  and 
goods,  viz,  to  assign  or  appropriate  them  to  some  particular  use 
and  service.    Rennet's  Paroch.  Anftq.  p.  283. 

ATTORNATO  FACIENDO  VEL  RECIPIENDO.  An 
old  writ  to  command  a  shcriif  or  steward  of  a  county-court  or 
hundred-court,  to  receive  and  admit  an  attorney,  to  appear  for 
the  person  that  owes  suit  of  court.  F.  N*  B.  156.  Every  person 
that  owes  suit  to  the  county-court,  court-baron,  Sic.  may  make 
an  attorney  to  do  his  suit.  Stat.  20  H.  3.  c.  10. 
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ATTORNEY,  attonuitus-2  Is  one  that  is  appointed  by 
another  man  to  do  anything  in  his  absence.  West.  Si/mh.  : 
Crontpt.  JurisdicL  105.  An  attorney  is  either  public,  in  the 
courts  of  record*  the  King's  Bench,  and  Common  Pleas,  &c, 
and  made  by  warrant  from  his  client :  or  private,  upon  occa- 
sion for  any  particular  business,  who  is  commonly  made  by 
letter  of  attorney.  In  ancient  times,  those  of  authority  in 
courts  had  it  in  their  power  whether  they  would  suffer  men  to 
appear  or  sue  by  any  other  but  themselves:  and  the  king's 
writs  were  to  be  obtained  for  the  admission  of  attornies :  but, 
since  that,  attornies  have  been  allowed  by  several  statutes. 
Attornies  may  be  made  in  such  pleas  whereon  appeal  lieth 
not  :  in  criminal  cases  there  will  be  no  attornies  admit  tub 
See  stat,  Ghuc.  6  Ed.  L  &t.  L  c.  8.  An  infant  ought  not  to 
appear  by  attorney,  but  by  guardian,  for  he  cannot  make  an 
attorney!  but  the  court  may  assign  him  a  guardian.  1  Lill.  Ah\ 
13S.  Infanta*  after  they  come'to  full  age,  may  sue  by  attor- 
ney, though  admitted  before  by  guardian,  &c.  See  tit*  Infant. 
In  action  against  baron  and  feme,  the  feme  being  within  age, 
she  must  appear  by  guardian  :  but  if  they  bring  an  action,  the 
husband  shall  make  attorney  for  both.  1  Danv.  Abr.  602. 
Where  baron  and  feme  are  sued,  though  the  wife  cannot  make 
attorney,  the  husband  may  do  it  for  both  of  them.  2  Sand.  213, 
See  3  Taunt.  %6l  :  and  tit.  Baron  and  Feme*  One  non 
compos  mentis >  being  within  age,  is  to  appear  by  guardian ;  but 
after  he  is  of  age  he  must  do  it  by  attorney.  Co.  Lit.  135.  An 
ideot  is  not  to  appear  by  attorney,  but  in  proper  person.  A  cor- 
poration cannot  appear  otherwise  than  by  attorney,  who  is  made 
by  deed  under  the  seal  of  the  corporation.    Phrvd.  91* 

Attornies  at  law,  are  such  persons  as  take  upon  them 
the  business  of  other  men,  by  whom  they  are  retained. 

Before  the  statute  of  Il'es't.  2.  c.  10.  [13  Ed.  I-  A.  1).  1^8.0] 
all  attornies  were  made  by  letters  patent  under  the  great  seal, 
commanding  the  justices  to  admit  the  person  to  be  his  attorney. 
These  patents,  where  they  were  obtained,  seem  to  have  been 
enrolled  by  a  proper  officer,  called  the  clerk  of  the  warrants  ; 
and  also  the  courts  enrolled  those  patents  on  which  any  pro- 
ceedings were.  If  such  letters  patent  could  not  be  obtained, 
the  persons  were  obliged  to  appear  each  day  in  court  in  their 
proper  persons.    GilL  II.  C.  P.  32,  33. 

The  said  statute  of  West  2.  c.  10.  gives  to  all  persons  a 
liberty  of  appearing,  and  appointing  an  attorney,  as  if  they  had 
letters  patent;  and  therefore  the  clerk  of  the  warrants  re- 
ceived each  person's  warrant,  and  upon  the  warrant  it  equally 
appeared  to  the  court,  that  lie  had  appointed  such  a  one  his  at* 
torney  to  the  end  of  the  cause,  unless  revoked  ;  so  that  on  each 
act  there  is  no  occasion  of  the  plaintiff's  and  defendant's  pre- 
sence, as  was  used  before  that  time.  This  authority  continues 
till  judgment,  and  for  a  year  and  a  day,  and  afterwards  to  sue 
out  execution,  and  for  a  longer  time*  if  they  continue  execution  ; 
but  if  not,  the  judgment  is  supposed  to  be  satisfied ;  and  to 
make  it  appear  otherwise,  the  plaintiff  must  again  come  into 
court,  which  he  either  does  by  a  scire  j'ac  or  an  action  of  debt 
on  the  judgment.    Gilh.  IL  C.  P.  33. 

The  attornies  of  B.  R.  are  of  record  as  well  as  the  attornies 
of  C.  B.  1  Roll.  3.  And  it  is  now  the  common  course  for 
the  plaintiff  and  defendant  to  appear  by  attorney.  F.  N,  B* 
26.  D,  But  where  the  party  stands  in  contempt,  the  court  will 
not  admit  him  by  attorney,  but  oblige  him  to  appear  in  person. 
Ibid.  262.  Outlawry  is  excepted  by  stat.  4  &  5  W.  §  M.  c.  18. 
unless  where  the  court  orders  special  bail.  By  stat.  13  IV,  3.  c.  6. 
attornies  are  to  take  the  oaths  to  government  under  penalties 
and  disability  to  practise.  By  stat.  4  H.  4.  c.  19-  no  steward, 
bailiff,  nor  minister  of  lords  of  franchises  which  have  return 
of  writs  shall  be  attorney  in  any  plea  within  the  franchises  or 
bailiwick  whereof  he  is  officer  or  minister  in  any  lime  to  come  ; 
and  by  stat.  1  H.  5.  c.  4.  **  no  under  sheriff,  sheriff's  clerk,  re- 
ceiver, nor  sheriff's  bailiff,  shall  be  attorney  in  the  king *s  courts* 
during  the  time  he  is  in  office  with  any  such  sheriff/* 

In  Trinity  term  31  G.  3.  a  rule  of  court  was  made  to  pre- 
vent the  admission  of  persons  under  irregular  articles  of  clerk- 


ship, &c.  chiefly  to  prevent  the  clerks  of  attornies  from  actingas 
principals.    See  4  Term  Rep.  319. 

Parties  to  fines,  as  well  demandant  or  plaintiff  as  tenants  or 
defendants,  that  will  acknowledge  their  right  of  lands  unto 
others  in  pleas  of  warraniia  chartce,  covenant,  fyc.  before  the 
fines  pass,  shall  appear  personally,  so  that  their  age,  idiotcy,  or 
other  default,  (if  any  be)  may  be  discerned;  provided  that  if 
any,  by  age,  impotent  y,  or  casualty,  is  not  able  to  come  into 
court,  one  of  the  justices  shall  go  to  the  party  and  receive  his 
cognizance,  and  shall  take  with  Turn  a  knight  or  man  of  good 
fame.  Barons  of  the  exchequer  and  justices  shall  not  admit 
attornies,  but  in  pleas  that  pass  before  them,  and  where  they  be 
assigned.  Reserving  to  the  Chancellor  his  authority  in  admit- 
ting attornies,  and  to  the  Chief  Justices.  Stat.  1~>  Ed.  t>.  slaL  I. 

In  respect  of  the  several  courts,  there  are  attornies  at  large, 
and  attornies  special,  belonging  to  this  or  that  court  only.  An 
attorney  may  be  a  solicitor  in  other  courts,  by  a  special  retainer : 
one  may  be  attorney  on  record,  and  another  do  the  business ; 
and  there  are  attornies  who  manage  business  out  of  the  courts, 
&c.  Stat.  4  //.  4.  c.  18.  was  enacted,  that  the  justices  should 
examine  attornies,  and  remove  the  unskilful  ;  and  attornies 
shall  swear  to  execute  their  offices  truly,  &c. ;  and  by  stat.  33 
//.  ().  c.  7.  the  number  of  attornies  in  Norfolk  and  Suffolk  were 
limited. 

By  3  Jac.  1.  c.  7.  attornies,  &c.  shall  not  be  allowed  any  fees 
laid  out  for  counsel,  or  otherwise,  unless  they  have  tickets 
thereof  signed  by  them  that  receive  such  fees  ;  and  they  shall 
give  in  h  ue  bills  to  their  clients  of  all  the  charges  of  suits, 
under  their  hands,  before  the  clients  shall  be  charged  with  the 
payment  thereof.  If  they  delay  their  client's  suit  for  gain  ;  or 
demand  more  than  their  due  fees  and  disbursements,  the  clients 
shall  recover  costs  and  treble  damages ;  and  they  shall  be  for 
ever  after  disabled  to  be  attornies.  None  shall  be  admitted  at- 
tornies in  courts  of  record,  but  such  as  have  been  brought  up 
in  the  said  courts,  or  are  well  practised  and  skilled,  and  of  an 
honest  disposition ;  and  no  attorney  shall  suffer  any  other  to 
follow  a  suit  in  his  name,  on  pain  of  forfeiting  20/.  to  be  divided 
between  the  king  and  the  party  grieved.  This  statute,  as  to 
fees  to  counsel,  doth  not  extend  to  matters  transacted  in  infe- 
rior courts,  but  only  to  suits  in  the  courts  of  Westminster  Hall. 
CartL  147. 

By  the  stat.  12  G.  I.e.  2<).  (which  was  revised  and  made  per- 
petual by  stat.  21  G.  2.  c.  3.)  if  any,  who  hath  been  convicted 
of  forgery,  perjury,  subornation  of  perjury,  or  common  barra- 
try, shall  practise  as  an  attorney  or  solicitor  in  any  suit  or  action 
in  any  court  in  England,  the  judge,  where  such  action  shall  he 
brought  (upon  examination  of  the  matter  in  a  summary  way 
in  open  court),  hath  power  to  transport  the  offender  for  seven 
years,  by  such  ways,  and  under  such  penalties,  as  felons. 

The  act  2  G.  2.  c.  23.  ordains,  that  all  attornies  shall  be 
sworn,  admitted,  and  enrolled,  before  allowed  to  sue  out  writs 
in  the  courts  at  Westminster;  and  after  the  1st  of  December, 
1730,  none  shall  be  permitted  to  practise  but  such  as  have 
served  a  clerkship  of  five  years  to  an  attorney,  and  they  shall 
be  examined,  sworn,  and  admitted  in  open  court ;  and  attor- 
nies shall  not  have  more  than  two  clerks  at  one  time,  &c. 
Kvery  writ,  and  copy  of  any  process,  served  on  a  defendant, 
and  also  every  warrant  made  out  thereon,  shall  be  indorsed  with 
the  name  of  the  attorney  by  whom  sued  forth  :  and  no  attornies 
or  solicitors  shall  commence  any  action  for  fees  till  a  month  after 
the  delivery  of  their  bills,  subscribed  with  their  hands ;  also 
the  parties  chargeable  may,  in  the  mean  time,  get  such  bills 
taxed,  and,  upon  the  taxation,  the  sum  remaining  due  is  to  be 
paid  in  full  of  the  said  bills,  or  in  default  the  parties  shall  be 
liable  to  attachment,  &c.  And  the  attorney  is  to  pay  the  costs 
of  taxation,,  if  the  bill  be  reduced  a  sixth  part.  A  penalty  of 
50i.  inflicted,  and  disability  to  practise,  for  acting  contrary  to 
this  statute. 

By  stat,  6  G.  2.  c.  27-  attornies  of  the  courts  of  Westminster 
may  practise  in  inferior  courts. 

By  12  G,  2,  c.  13.  attornies,  &c,  that  act  in  any  county-court, 
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without  being  admitted,  according  to  the  statute  2  G.  2.  c,  23. 
shall  forfeit  20/.  recoverable  in  the  courts  of  record  ;  and  no 
attorneys  who  is  a  prisoner  in  any  prison,  shall  sue  out  any 
writ,  or  prosecute  suits  ;  if  he  doth,  the  proceedings  shall  be 
void,  and  such  attorney,  &c,  is  to  be  struck  oft"  the  roll.  But 
suits  commenced  before  by  them  may  be  carried  on.  A  quakcr, 
serving  a  clerkship,  and  taking  his  solemn  aflirmation  instead  of 
an  oatb,  shall  be  admitted  an  attorneV. 

By  the  stat.  22  G.  2.  c.  4b\  persons  bound  clerks  to  attornies 
or  solicitors  are  to  cause  affidavits  to  be  made  and  filed  of  the 
execution  of  the  articles,  names  and  places  of  abode  of  attorney 
or  solicitor,  and  clerk,  and  none  to  be  admitted  till  the  affidavits 
be  produced  and  read  in  court ;  no  attorney  having  discontinued 
business  to  take  any  clerk.  Clerks  are  to  serve  actually  during 
the  whole  time,  and  make  affidavits  thereof.  Persons  admitted 
sworn  clerks  in  Chancery,  or  serving  a  clerkship  to  such,  may 
be  admitted  solicitors.  By  the  stat.  23  G.  2.  c.  26.  any  person 
duly  admitted  a  solicitor,  may  be  admitted  an  attorney,  without 
any  fee  for  the  oath,  or  any  stamp  to  be  impressed  on  the  parch- 
ment whereon  his  admission  shall  be  written,  in  the  same  man- 
ner as  by  stat.  2  G.  2.  c.  23.  §  20.  attornies  may  be  admitted  so- 
licitors. 

By  stat.  49  G.  3.  c.  28.  clerks  of  the  king's  coroner  and  attor- 
ney in  the  court  of  King's  Bench,  are  allowed  to  be  admitted 
attornies. 

By  9  G.  4.  c.  25.  any  person  appointed  on  behalf  of  his  ma- 
jesty, solicitor  for  the  Treasury,  Customs,  Kxeise,  or  Stamps, 
&c.,  may  practise  as  such  in  all  courts  and  places.  See  6  Bmg. 
40 4<.  By  1  IV.  4.  c.  70.  all  attornics  admitted  and  practising 
in  the  courts  of  Wales  and  Chester  may,  on  payment  of  one 
shilling,  be  entered  and  practise  in  the  courts  at  Westminster. 

By  the  1  and  2  G.  4.  c.  48.  §  I.  (as  amended  by  the  3  G.  4. 
c.  persons,  who  at  the  time  of  being  articled  have  taken  the 
degree  of  Bachelor  of  Arts,  or  Bachelor  of  Law,  at  Oxford, 
Cambridge,  or  Dublin,  may  be  admitted  as  attornies  after  three 
years'  service,  provided  the  degree  of  B.  A.  have  been  taken 
within  six  years,  and  that  of  B.  L.  within  eight  years  after  ma- 
triculation, and  provided  four  years  have  not  elapsed  between 
the  time  of  taking  the  degree  and  the  entering  into  articles ; 
and  by  sect.  2.  if  any  person  articled  for  five  years  shall  bond 
K  fide  be  a  pupil  to  a  barrister  or  special  pleader  for  one  year,  he 
may  be  admitted  an  attorney  in  like  manner  as  now  done  where 
the  clerk  has  served  part  of  his  time  with  the  agent  of  the  per- 
son to  whom  he  is  bound. 

By  several  stamp  acts,  every  admitted  attorney,  solicitor,  no- 
tary, proctor,  agent,  or  procurator,  shall  annually  take  out  a 
certificate  from  the  courts  in  which  they  practise,  on  penalty 
of  501. 

By  the  last  stamp  act,  55  G.  3.  c.  184.  the  duty  is  12A  where 
the  attorney  resides  in  the  limits  of  the  two-penny  post,  if  he  has 
been  admitted  three  years,  and  67.  if  not  admitted  so  long;  if  he 
reside  elsewhere  8/.  if  admitted  three  years,  and  4/.  if  not  so  long. 
SeeBac.  Ab.  Attorney  (A.)  (7th  ed.) :  Tidd>  75.(£)thed.) 

Stamp  duties  are  imposed  by  several  acts  on  articles  of  clerk- 
ship to  attornies  and  solicitors.  Acts  of  indemnity  are  from 
time  to  time  passed,  allowing  farther  time  for  stamping  articles, 
and  taking  out  certificates. 

By  9  G.  4.  c.  4<).  articles  under  which  any  person  has  been 
bound  in  order  to  admission  in  the  courts  of  Wales,  and  the 
counties  palatine,  may  be  stamped  on  the  payment  of  120/.,  and 
the  party  having  served  under  them  may  thereupon  be  admit- 
ted in  the  courts  at  Westminster.  By  1  Will.  4.  c.  ?0.  §  10. 
persons  admitted  to  practise  in  K.B.  andC.  P.  shall  be  admitted 
to  practise  in  the  Exchequer  without  employing  a  clerk  in  court. 

Attornies  of  courts,  &c,  shall  not  receive  or  procure  any  blank 
warrant  for  arrests  from  any  sheriff,  without  writ  first  deli- 
vered, on  pain  of  severe  punishment,  expulsion,  &c.  And  no 
attorney  shall  make  out  a  writ  with  a  clause  ac  vtiam  billw,  &e. 
where  special  bail  is  not  required  by  law.  Pasch.  15  Car.  2.  See 
tit.  Appearance.  Action  upon  the  case  lies  for  a  client  against 
his  attorney,  if  he  appear  for  him  without  a  warrant ;  or  if  he 


plead  a  plea  for  him,  for  which  he  hath  not  his  warrant.  1  Lilt. 
Ab-  140.  But  if  an  attorney  appear  without  warrant,  and 
judgment  is  had  against  his  client,  the  judgment  shall  stand,  if 
the  attorney  be  responsible  :  contra,  if  the  attorney  be  not  re- 
sponsible.   1  Sa/k.  88. 

Action  lies  against  an  attorney  for  suffering  judgment  against 
his  client  by  nit  dial,  when  he  had  given  him  a  warrant  to  plead 
the  general  issue  :  this  is  understood  where  it  is  done  by  covin. 
1  Danv,  Ah.  185.  If  an  attorney  makes  default  in  a  plea  of 
land,  by  which  the  party  loses  his  land,  he  may  have  a  writ  of 
deceipt  against  the  attorney,  and  recover  all  in  damages.  Ibid* 
An  attorney  owes  to  his  client  secrecy  and  diligence,  as  well  as 
fidelity  ;  and  if  he  take  reward  on  the  other  side,  or  cause  an 
attorney  to  appear  and  confess  the  action,  &c.  he  may  be  pu- 
nished.   Hob.  9* 

But  action  lies  not  against  an  attorney  retained  in  a  suit, 
though  he  knows  the  plaintiff  hath  no  cause  of  action  ;  he 
only  acting  as  a  servant  in  the  way  of  his  profession.  4  In. si. 
]  17  r  1  Mod.  209.  Though  where  an  attorney  or  solicitor  is 
found  guilty  of  a  gross  neglect,  the  court  of  Chancery  has  in 
some  cases  ordered  him  to  pay  the  costs.  1  P.  Wins*  5Q3*  lie 
who  is  attorney  at  one  time,  is  attorney  at  all  times  pending 
the  plea.  1  Danv.  6*09.  And  the  plaintiff  or  defendant  may 
not  change  his  attorney,  while  the  suit  is  depending,  without 
leave  of  the  court,  which  would  reflect  on  the  credit  of  attor- 
nies;  nor  until  his  fees  are  paid.  Mich.  14  Car.  A  cause  is 
to  proceed  notwithstanding  the  death  of  an  attorney  therein ; 
and  not  to  be  delayed  on  that  account.  For  if  an  attorney 
dieth,  the  plaintiff  or  defendant  maybe  required  to  make  a  new 
attorney.  2  Keb*  275.  And  an  attorney  retained  in  a  cause 
cannot  abandon  it  on  the  ground  of  want  of  funds  without 
giving  reasonable  notice  to  the  client.    2  Barn.  <$-  Adol.  350. 

Attornics  are  liable  to  be  punished  in  a  summary  way,  either 
by  attachment,  or  having  their  names  struck  out  of  the  roll 
for  ill  practice,  attended  with  fraud  and  corruption,  and  com- 
mitted against  the  obvious  rules  of  justice  and  common  honesty  ; 
but  the  court  will  not  easily  be  prevailed  on  to  proceed  in  this 
manner,  if  it  appears  the  matter  complained  of  was  rather 
owing  to  neglect  or  accident  than  design;  or  if  the  party  injured 
has  other  reiuedv  bv  act  of  parliament,  or  action  at  law. 
12  Mid.  251,  318.  440.  5H3.  657  :  4  Mod.  867. 

By  stat.  7,  8  G,  4.  c.  29.  §  4<)  (<)  G.  4.  c.  55.  §  42.  for 
Ireland),  an  attorney  is  liable  to  transportation  for  embezzling 
money  or  property  entrusted  to  him.    See  tit.  Embezzlement. 

If  an  attorney,  defendant  in  an  action,  does  not  appear  in 
due  time,  plaintiff  may  sign  a  forejudge?;  which  enables  him 
to  strike  the  defendant  off  the  roll,  and  then  he  may  be  sued  as 
a  common  person  (stat  2  //.  4.  c.  8.),  and  cannot  be  proceeded 
against  by  bill. — On  making  satisfaction  to  the  plaint  iff  \  an  at- 
torncy,  so  forejudged,  may  be  restored.  See  Impei/s  Instructor 
Clericalis,  C.  P.  521. 

Sometimes  attornies  are  struck  off  the  roll  on  their  own  ap- 
plication, for  the  purpose  of  being  called  to  the  bar,  Szc. ;  and  in 
this  ease,  they  must  be  disbarred  by  their  inn,  before  they  are 
re-admitted  attornies.    DougL  144. 

An  attorney  convicted  of  felony  struck  off  the  roll.  Co?vp.82<). 

Where  a  special  case  was  stated  for  the  opinion  of  the  court, 
setting  out  a  fictitious  statement  of  previous  proceedings  at 
law,  the  court  fined  the  attorney.  3  Bam.  $  C.  597  :  5  Dow. 
§  Ru.  389 .  So  an  attorney  wTill  be  struck  off  the  roll  who  is 
convicted  of  any  offence  unfitting  him  to  be  an  attorney, 
6  East,  143;  or  who  signs  a  fictitious  name  to  a  demurrer; 
as  the  name  of  a  barrister.  4  Dow.  §  Rij.  738  ;  and  see  Bac 
Ab.  Attorney  (H.) :  Tidd*  73,  74.  (9th  ed'.) 

They  are  also  liable  to  be  punished  for  base  and  unfair  deal- 
ings towards  their  clients,  in  the  way  of  business,  as  for  pro- 
tracting suits  by  little  shifts  and  devices,  and  putting  the  parties 
to  unnecessary  expence,  in  order  to  raise  their  bills ;  or  demand- 
ing fees  for  business  that  was  never  done ;  or  for  refusing  to 
deliver  up  their  client's  writings  with  which  they  had  been 
entrusted  in  the  way  of  business ;  or  money  which  had  been 
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recovered  and  received  by  them  to  tlicir  client's  use,  and  for 
other  such  like  gross  and  palpable  abuses.  2  Hawk.  P.  C.  144  : 
8  Mod.  306:  12  Mod.  51 6. 

In  a  criminal  case  the  attorney  for  the  defendant  may  he  his 
baiL    Doug.  4()7-    See  tit.  Bail. 

Pavment  to  the  attorney,  is  payment  to  the  principal. 
Thug.  628 :  1  Black.  R.  8. 

An  action  lies  against  an  attorney  for  neglecting  to  charge 
a  person  in  execution  at  his  client's  suit,  according  to  a  rule  of 
court ;  although  it  seems  it  was  rather  want  of  judgment  than 
negligence,  8  Wits.  325.  But  the  court  will  not  proceed 
against  him  for  it  in  a  summary  way,    4  Burr.  2060. 

In  ordinary  cases,  if  an  attorney  be  deficient  in  skill  or  care, 
by  which  a  loss  arises  to  his  client,  he  is  liable  to  an  action  on 
the  case  for  damages.  <■>  II  VAv.  325 :  S  Mot).  340:  1  Bing. 
347:  and  see  Tidd,85.  (yth  ed.)  And  in  some  instances  the 
court  will  make  him  pay  costs  to  his  own  client  for  neglect,  or 
to  the  opposite  party  for  vexatious  and  improper  conduct. 
Tid&  86, 

An  attorney  has  a  lien  on  the  money  recovered  by  his  client, 
for  his  bill  of  costs ;  if  the  money  come  to  his  hands  be  may 
retain  to  the  amount  of  his  bill.  He  may  stop  it  in  transitu  if 
he  can  lay  hold  of  it ;  if  he  apply  to  the  court,  they  will  pre- 
vent its  being  paid  over  until  his  demand  is  satisfied-  If  the 
attorney  give  notice  to  the  defendant  not  to  pay  till  his  bill  be 
discharged,  a  payment  by  the  defendant  after  such  notice  ^ 
would  be  in  his  own  wrong,  and  like  paying  a  debt  which  has 
been  assigned  after  notice.    Doug.  9.38. 

An  attorney  has  a  lien  upon  a  sum  awarded  in  favour  of  his 
client  as  well  as  if  recovered  by  judgment;  and  if  after  notice 
to  defendant,  the  latter  pay  it  over  to  his  plaintiff,  the  plaintiff's 
attorney  may  compel  a  repayment  of  it  to  himself;  tmd  he  shall 
not  be  prejudiced  by  a  collusive  release  from  the  plaintiff  to  the 
defendant.  Onncrod  v.  Tate,  1  East,  464 ;  and  see  5  Taunt. 
429:  2  Barn.  *  //.  402:  3  Bing.  132:  Tidd,  338.  (9th  cd.) 

An  attorney  is  bound  to  disclose,  when  called  as  a  witness, 
the  contents  of  a  notice  which  he  received  to  produce  a  paper 
in  the  hands  of  his  client.    7  E>  B.  35J. 

The  court,  under  circumstances,  will  entertain  a  summary 
jurisdiction  over  an  attorney  in  obliging  him  to  deliver  up 
deeds,  &c.  on  satisfaction  of  his  lien,  though  they  came  into 
his  hands  as  steward  of  a  court  and  receiver  of  rents,  3  Term 
Rep.  275:  see  1  Salk.  87 :  1  Lilt*  148:  Mod.  Cos.  Law  f 
Eq.  306 ;  the  latter  that  an  attorney  cannot  detain  papers  deli* 
vered  to  him  on  a  special  trust  for  money  due  to  him  in  that 
very  business. 

The  court  refused  to  compel  an  attorney  to  pay  a  sum  he  had 
received  as  attorney,  he  having,  after  the  receipt,  become 
bankrupt,  and  obtained  his  certificate.    S  Bam.  <Sf  C.  220. 

The  court  refused  to  compel  an  attorney  to  deliver  up,  on 
payment  of  his  demand,  a  deed  placed  in  his  hands  for  the  pur- 
pose of  making  an  assignment  of  it,  there  being  no  cause  in 
court,  nor  any  misconduct  imputable  to  him.  8  E.  R.  237. 
But  see  Aitkin's  case,  4  B.  A.  47 :  Lnxmore  v.  Lclhbridge, 
5  B.  $  A.  898  ;  and  as  to  attorney's  lien,  see  Tidd,  337 . 

Attornies  have  the  privilege  to  sue  and  be  sued  only  in  the 
courts  at  Westminster,  where  they  practise :  they  are  not 
obliged  to  put  in  special  bail,  when  defendants;  but  when  they 
are  plaintiffs  they  may  insist  upon  special  bail  in  all  bailable 
cases.  1  Vent.  299  *  Wood's  Inst.  450.  But  an  attorney  of 
one  court  may,  in  that  court,  hold  an  attorney  of  another  court 
to  bail.  See  tit.  Privilege.  By  the  2  W.  4.  c.  3Q.  the  proceed- 
ings by  hill  against  attornies,  and  by  attachment  of  privilege 
at  suit  of  them  are  virtually  abolished. 

Those  who  have  not  been  attending  their  employment  in 
King's  Bench  for  one  year  last  past,  unless  hindered  by  sick- 
ness, are  not  to  be  allowed  their  privilege  as  attornies.  2  Manic 
#  Set.  606. 

The  business  of  an  attorney  is  a  profession  and  not  a  trade  : 
and  a  person  who  serves  under  articles  of  clerkship  is  not  an 
apprentice   within   the  meaning  of  that  term.  Therefore, 


where  by  custom  all  persons  who  had  served  a  seven  years1  ap- 
prenticeship in  a  corporate  town  were  entitled  to  be  admitted 
free  burgesses,  service  with  an  attorney  was  held  not  to  lie 
within  the  custom.    R.  v.  Doncaster  Corp.,  7  Barn.  Sf  C. 

630. 

In  the  case  of  an  attorney,  who  takes  securities  from  his 
client,  such  securities  cannot  be  used  as  conclusive  evidence 
of  the  consideration  advanced,  as  expressed  in  the  securities, 
but  require  extrinsic  evidence  of  the  money  having  been  actu- 
ally advanced  to  prove  the  transaction  to  have  been  bona  fide. 
Lewes  v.  Morgan  in  Dom.  Proc.  April,  181<>,  and  in  the  Ex- 
chequer,  May,  1 820.  See  5  Price,  518  :  3  Youngc  $  I.  394. 
[It  may  be  allowed  here  to  quote  the  Law  Magazine,  vol.  2. 
]).  4(i2/&c,  for  the  abridgment  of  the  Chief  Baron  Alexander's 
judgment  on  this  complicated  case.] 

ATTORNEY  OF  THE  DUTCH Y  COURT  OF  LAN- 
CASTER, Attornaius  curiae  ducaius  LancastrimJ]  Is  the 
second  officer  in  that  court ;  and  seems  for  his  skill  in  law  to 
be  there  placed  as  assessor  to  the  chancellor,  and  chosen  for 
some  special  trust  reposed  in  him,  to  deal  between  the  king  and 
his  tenants.  Cowel. 

ATTORNEY  GENERAL,  is  a  great  officer  under  the 
king,  made  by  letters  patent.  It  is  his  place  to  exhibit  infor- 
mations, and  prosecute  for  the  crown,  in  matters  criminal ;  and 
to  file  bills  in  the  Exchequer,  for  anything  concerning  the  king 
in  inheritance  or  profits;  and  others  may  bring  bills  against 
the  king  s  attorney.  His  proper  place  in  court,  upon  any  spe- 
cial matters  of  a  criminal  nature,  wherein  his  attendance  is  re- 
quired, is  under  the  judges,  on  the  left  hand  of  the  clerk  of  the 
crown ;  but  this  is  only  upon  solemn  and  extraordinary  occa- 
sions ;  for  usually  he  does  not  sit  there,  but  within  the  bar 
in  the  face  of  the  court. 

For  the  new  order  of  precedency  of  the  Attorney  and  Soli- 
citor General  before  the  king's  Serjeants,  see  6  Taunt.  424. 

The  Attorney  General  is  the  only  legal  representative  of  the 
crown  in  the  courts.    4  Burr.  25?0. 

By  royal  mandate,  14  Dec,  54  G.  3.  the  king's  Attorney  and 
Solicitor  General  have  place  and  audience  before  the  king's 
two  ancient  Serjeants ;  and  it  may  be  presumed  also  before  the 
king's  Advocate  General.  The  Attorney  General  when  he 
prosecutes  for  the  crown  in  his  official  character,  has  always  a 
right  to  reply.  1  Moo.  ey  Malk.  439.  440  :  3  Mann.  $  Ihj.  304. 

ATTORNMENT,  Attornavienlum,  from  the  French  tourner, 
to  turn.] — Sir  Martin  Wright  and  many  other  writers  have 
laid  it  down  as  a  general  ride,  that  by  the  old  feudal  law,  the 
feudatory  could  not  alien  the  feud  without  the  consent  of  the 
lord  ;  nor  the  lord  alien  or  transfer  bis  seignory  without  the 
consent  of  his  feudatory.  Wright's  Tenures,  30,  31.  It  is 
certain  that  this  doctrine  formerly  prevailed  in  England;  if  not 
at  least  to  equal  extent  in  other  countries. 

This  necessity  of  the  consent  of  the  tenant  to  the  alienation 
of  the  lord  gave  rise  in  our  old  law  to  the  doctrine  of  attorn- 
ment ;  which  at  common  law  signified  only  the  consent  of  the 
tenant  to  the  grant  of  the  seignory,  whereby  he  agreed  to  be* 
come  tenant  of  the  new  lord.  But  after  the  statute  quia  emp- 
tores  lerrarum  (18  Ed.  1 .  sf.  1.)  was  passed,  by  which  sub- 
infeudation was  prohibited,  it  became  necessary  that  when  the 
reversion  or  remainderman  after  an  estate  for  years,  for  life, 
or  in  tail,  granted  his  reversion  or  remainder,  the  particular 
tenant  should  attorn  to  the  grantee.  The  necessity  of  attorn- 
ment was,  in  some  measure,  avoided  by  the  statute  of  uses 
(L27  II  8.  c  10.),  as  by  that  statute  the  possession  was  imme- 
diately executed  to  the  use;  and  by  the  statute  of  Wills  (34 and 
35  H.  8.  c,  5),  by  which  the  legal  estate  is  immediately  vested 
in  the  devisee. 

Attornments,  however,  still  continued  to  be  necessary  in  many 
cases ;  but  both  their  necessity  and  efficacy  are  now  almost 
to' ally  taken  away;  for  by  stat.  4  Ann.  v.  16.  §.  {).  it  is  enacted, 
that  all  grants  and  conveyances  of  manors,  lands,  rents,  rever- 
sions, &c  by  fine,  or  otherwise,  shall  be  good  without  the  attorn- 
ment of  the  tenants;  but  notice  must  be  given  of  the  grant,  to 
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the  tenant,  before  which  lie  shall  not  be  prejudiced  by  payment 
of  any  rent  to  the  grantor*  or  for  breach  of  the  condition  for 
non-payment.  And  by  stat.  11  G.  2.  c.  19-  attornments  of 
lands,  &c.  made  by  tenants  to  strangers  claiming  title  to  the 
estate  of  their  landlords  shall  he  null  and  void,  and  their  land- 
lord's possession  not  affected  thereby;  though  this  shall  not 
extend  to  vacate  any  attornment  made  pursuant  to  a  judgment 
at  law,  or  with  consent  of  the  landlord  ;  or  to  a  mortgagee  on  a 
f or f ei  ted  m  or  tgage  * 

Till  the  passing  of  these  statutes,  the  doctrine  of  attornment 
was  one  of  the  most  copious  and  abstruse  points  of  the  law. 
But  these  acts  having  made  attornment  both  unnecessary  and 
inoperative,  the  learning  upon  it  may  be  said  to  have  become 
almost  entirely  useless.    See  1  InsL  30Q. 

ATTREBATII.    People  of  Berkshire, 

AVAGK,  or  Arisage.  A  rent  or  payment  by  tenants  of  the 
manor  of  Writtle  in  Essex,  upon  St.  Leonard's  day,  6  No- 
vember, for  the  privilege  of  pannage  in  the  lord's  woods,  viz. 
for  every  pig  under  a  year  old,  a  halfpenny  ;  for  every  yearly 
pig,  one  penny ;  and  for  every  hog  above  a  year  old,  two- 
pence. BLunt. 

AVAIL  of  MARRIAGE.  Valor  MaritagiL  See  title 
Tenure. 

DE  AUCA.  Owe. 

AUCTIONS  and  AUCTIONEERS.  Under  various  sta- 
tutes, every  auctioneer  must  take  out  an  annual  licence  :  paying 
certain  duties  within  the  bills  of  mortality  and  without;  and 
duties  are  imposed  on  goods  sold  by  auction  ;  which  duties  are  a 
charge  on  the  auctioneer,  not  on  the  purchaser. 

The  practice  of  puffing,  as  it  is  called,  at  auctions,  was  in 
Bex  well  v.  Christie,  Corvp.  395.  considered  as  illegal ;  but  the 
legislature  having  enacted,  that  property  put  up  to  sale  at 
auction  shall,  upon  the  knocking  down  the  hammer,  subject  the 
auctioneer  to  the  payment  of  certain  duties,  unless  such  pro- 
pertv  can,  by_the  mode  prescribed  by  the  act,  be  shown  tojiave 
Ijc^THjoTight  in  by  the  owner  himself,  or  by  some  person  by 
him  authorised,  seems  indirectly  to  have  given  a  sanction  to 
this  practice. 

An  auctioneer  is  an  agent  authorised  by  a  buyer  to  sign  a 
contract  for  him.    2  Taunt,  38  :  4  Taunt.  209. 

A  sale  was  appointed  for  two  certain  days,  for  the  disposal 
of  furniture,  but  some  not  being  sold,  announcement  was  made 
that  the  remainder  would  be  sold  at  a  future  day.  The  per- 
sons who  then  attended  to  buy  were  directed  to  retire  to  an- 
other room,  where  each  was  to  write  the  sum  offered  by  him  on 
a  piece  of  paper,  and  the  person  writing  the  largest  sum  was 
to  be  the  purchaser. — Held  to  be  a  sale  by  auction,  so  as  to 
subject  the  party  directing  that  mode  of  bidding  to  penalty, 
for  acting  as  an  auctioneer,  and  not  licensed  as  such.  Attorney 
General  v.  Taylor,  13  Price,  636. 

An  auctioneer  cannot,  in  conducting  a  sale,  deviate  from  the 
strict  terms  of  the  conditions:  if  he  docs  he  will  be  personally 
responsible  for  all  the  consequences,  as  well  in  respect  of  his 
liability  to  actions  for  duties  demandable  against  him,  as  of 
losing  his  right  to  bring  actions  for  remedies  to  which  he  might 
otherwise  resort,  and  the  proper  course  to  be  pursued  by  such 
auctioneer  where  he  has  been  called  upon  to  pay  the  officer  of 
the  crown  the  duties  on  a  sale  by  auction,  is  to  proceed  by  action, 
on  the  implied  assumpsit,  against  the  vendor  as  his  employer, 
which  he  may  maintain  if  he  has  acted  properly  in  conducting 
the  sale,  leaving  the  owner  his  remedy  against  the  bidder,  on 
the  express  contract  in  the  conditions.  Jones  v,  Manney,  13 
Price,  76:  1  Mc  Clet.  25.  An  auctioneer  who  is  employed  to 
sell  an  estate,  and  who  receives  a  deposit  from  the  purchaser, 
is  a  mere  stakeholder,  liable  to  be  called  upon  to  pay  the  money 
at  any  time ;  and,  therefore,  although  he  place  it  in  the  funds, 
and  makes  interest  of  it,  he  is  not  liable  to  pay  such  interest  to 
the  vendor  when  the  purchase  is  completed,  though  the  vendor 
(Without  the  concurrence  of  the  vendee)  give  him  notice  to 
invest  the  money  in  government  securities.  Harrington  v. 
Boggart,  1  Bant.  $  Add.  877- 


AUDIENCE  COURT,  Curia  audientiw  Cantuariensi$.~] 
A  court  belonging  to  ihu  archbishop  of  Canterbury,  having  the 
same  authority  with  the  court  of  arches,  though  inferior  to  it 
in  dignity  and  antiquity.  It  was  held  in  the  archbishop's 
palace  ;  and  in  former  times  the  archbishops  were  wont  to  try 
and  determine  a  great  many  ecclesiastical  causes  in  their  own 
palaces ;  but  before  they  pronounced  their  definitive  sentence 
they  committed  the  matter  to  be  argued  by  men  learned  in  the 
law,  whom  they  named  their  auditors :  and  so  in  time  it  grew  to 
one  special  man,  who,  at  this  day,  is  called  causarum  negotio- 
ruurquc  audicnth?  Cantuaricnsis  auditor  iffivialis.  And  to  the 
office  of  auditor  was  formerly  joined  the  chancery  of  the  arch- 
bishop, which  meddleth  not  with  any  point  of  contentious 
jurisdiction,  that  is,  deciding  of  causes  between  party  and  party, 
but  only  such  as  are  of  office,  and  especially  as  are  volant  aria* 
jurisdiciiums ;  as  the  granting  the  custody  of  spiritualities, 
during  the  vacancy  of  bishopricks,  institutions  to  benefices, 
dispensations,  &c. ;  but  this  is  now  distinguished  from  the 
audience.  The  auditor  of  this  court  anciently,  by  special  com- 
mission, was  viva r  general  to  the  archbishop,  in  which  capacity 
he  exercised  ecclesiastical  jurisdiction  of  every  diocese  becoming 
vacant  within  the  province  of  Canterbury.  4  Inst  33J. 
But  now  these  three  great  offices  of  official  principal  of  the 
archbishop,  dean  or  judge  of  the  peculiars,  and  official  of  the 
audience,  are,  and  have  been  for  a  long  time  past,  united  in 
one  person,  under  the  general  name  of  Dean  of  the  arches, 
Johns.  254. 

The  archbishop  of  York  hath,  in  like  manner,  his  court  of 
audience.    Johns.  255.    See  Arches  Court. 

AUDITA  QUERELA.  A  writ  whereby  a  defendant, 
against  whom  judgment  is  recovered,  and  who  is  therefore  in 
danger  of  execution,  or  perhaps  actually  in  execution,  [[or  on  a 
statute-merchant,  statute-staple,  or  recognizance,]  may  be 
relieved  upon  good  matter  of  discharge,  which  has  happened 
since  judgment :  as  if  the  plaintiff  had  given  him  a  general 
release  ;  or  if  the  defendant  hath  paid  the  debt  to  the  plaintiff, 
without  procuring  satisfaction  to  be  entered  on  the  record. 
In  these  and  the  like  cases,  wherein  the  defendant  hath  good 
matter  to  plead,  but  hath  had  no  opportunity  of  pleading  it 
(either  at  the  beginning  of  the  suit  or  puis  darrein  continuance, 
which  must  always  he  before  judgment),  an  audita  querelalles, 
in  the  nature  of  a  bill  in  equity,  to  be  relieved  against  the 
oppression  of  the  plaintiff.  It  is  a  writ  directed  to  the  court 
stating  that  the  complaint  of  the  defendant  had  been  heard, 
(audita  querela  defendentis),  and  then,  setting  out  the  matter 
of  the  complaint,  it  at  length  enjoins  the  court  to  call  the 
party  before  them,  and,  having  heard  their  allegations  and 
proofs,  to  cause  justice  to  be  done  between  them.  Finch, 
L.  488.  F.  N.  B*  102.  It  also  lies  for  bail,  when  judgment 
is  obtained  against  them  by  scire  facias,  to  answer  the  debt  of 
their  principal,  and  it  happens  afterwards,  that  the  original 
judgment  against  their  principal  is  reserved:  for  here  the  bail, 
after  judgment  had  against  them,  have  no  opportunity  to  plead 
this  special  matter,  and  therefore  they  shall  have  redress  by 
audita  querela  ;  (1  Roll.  Ab.  308.)  2  Mant.  37  ;  which  is  a  writ 
of  a  most  remedial  nature,  and  seems  to  have  been  invented, 
lest  in  any  case  there  should  be  an  oppressive  defect  of  justice, 
where  a  party,  who  hath  a  good  defence,  is  too  late  to  make  it 
in  the  ordinary  forms  of  law.  But  the  indulgence  now 
shown  by  the  courts  in  granting  a  summary  relief  upon 
motion,  in  cases  of  such  evident  oppression  (Lord  Raym. 
43<J  :  1  So  Ik.  93-)  has  almost  rendered  useless  the  writ  of 
audita  querela,  and  driven  it  quite  out  of  practice.  3  Comm. 
406. 

The  audita  querela  is  of  common  right.  Where  it  clearly 
affords  relief  to  the  party,  the  court  of  C.  R.  will  relieve  him 
on  motion  without  putting  him  to  the  writ ;  5  Taunt.  558  ; 
but  not  if  the  relief  is  questionable.  Ibid* 

Some  part  of  the  old  law  on  this  subject  is  here  stated,  to 
give  the  student  a  general  idea  of  this  circuitous  proceeding. 
— If  necessary  to  enter  more  at  large  into  this  learning,  let 


AUDITA  QUERELA. 


him  look  into  Filter's  Abridgment  mAComyns's  Digest  :  Bac 
Ab.  vol.  h  (7th  cel.  ) 

On  a  statute,  the  conusor  or  his  heir  may  bring  audita 
querela,  before  execution  is  sued  out;  but  this  may  not  be 
done  by  a  stranger  to  the  statute,  or  a  purchaser  of  the  land. 
1  Dam.  Ab.  (>30:  3  Rep.  13.  If  a  lessee  covenants  for  him 
and  his  assigns  to  repair,  and  the  lessee  assign  over,  and  the 
covenant  is  broken  ;  if  the  lessor  sues  one  of  them,  and  recovers 
damages,  and  then  sues  the  other,  he  may  bring  audita  querela 
for  his  relief.  Bro.  74,  And  where  a  man  hath  goods  from 
me  by  my  delivery,  and  another  takes  them  from  him,  so 
that  he  is  liable  to  both  our  suits ;  and  one  of  us  sue  and  re- 
cover against  him,  and  then  the  other  sues  him,  his  remedy  is 
by  this  writ.  Dyer,  232.  One  binds  himself  and  his  heirs  in 
an  obligation,  if  the  obligee  recover  of  the  heir,  and  after  sue 
the  executors  for  the  same  cause,  &c.  they  may  have  the 
writ  audita  querela.  Plowd.  439,  If  two  joint  and  several 
obligors  are  sued  jointly,  and  both  taken  in  execution,  the 
death  or  escape  of  one  will  not  discharge  the  other,  so  as  to 
give  him  this  action  ;  but  if  such  obligors  be  prosecuted  seve- 
rally, and  a  satisfaction  is  once  had  against  one  of  them,  or 
against  the  sheriff  upon  the  escape  of  one,  the  other  may  haye 
it.  Hob.  58 :  5  Rep.  87.  Judgment  is  had  against  a  sheriff 
on  an  escape  of  a  person  in  execution,  and  after  the  first  judg- 
ment is  reversed  for  error,  the  sheriff  shall  have  relief  by 
audita  querela.  8  Rep*  142. 

If  a  plaintiff  that  sues  as  administrator,  and  recovers  judg- 
ment and  sues  out  execution,  has  his  letters  of  administration 
revoked,  the  defendant  must  be  relieved  by  audita  querela. 
Shfle.  417. 

'If  A.,  being  within  age,  becomes  bail  for  B.,  and  after  two 
scire  facias  and  nihil  returned,  judgment  is  given  against  A;s 
\t.,  he  may  have  an  audita  querela,  and  avoid  the  recogni- 
zance: and  so  the  judgment  thereupon,  of  consequence,  shall 
he  avoided.  Yelv.  155. 

But  if  A.,  being  within  age,  enters  into  a  bond  to  B.,  who 
procures  C,  without  any  warrant,  to  appear  for  A.,  and  con- 
fesses a  judgment  thereupon,  yet  A.  shall  not  have  an  audita 
querela,  but  he  must  take  his  remedy  by  action  of  disced 
against  the  attorney.  Cro.  Jac.  694. 

The  writ  of  audita  querela  may  be  had  where  a  recogni- 
zance or  statute  entered  into  is  defective,  and  not  good  ;  or 
being  upon  an  usurious  contract,  by  duress  of  imprisonment, 
or  where  there  is  a  defeasance  upon  it,  &e.  Moor  Ca.  1097  : 
1  Brorvnl  39  :  2  Bulst.  320.  So,  upon  showing  an  acquit- 
tance of  the  cognisee,  on  a  suggestion  that  he  had  agreed  to 
deliver  up  the  statute.  1  Roll  309.  Where  one  enters  into  a 
statute,  and  after  sells  his  lands  to  divers  purchasers  ;  or  judg- 
ment is  had  against  a  man,  who  leaves  land  to  several  heirs, 
&c.  and  one  of  the  purchasers,  or  one  heir  alone,  is  charged, 
he  may  have  this  writ  against  the  rest  to  contribute  to  him. 
3  Rep.  44:  2  Bulst.  15. 

Where  a  statute  or  recognizance  is  acknowledged  before  one 
who  hath  not  power  to  take  it,  and  afterwards  the  cognisor 
makes  a  feoffment  of  the  land  to  another,  and  the  cognisee 
taketh  out  execution,  in  such  case  the  feoffee  may  have  an 
audita  querela,  and  avoid  the  execution.  Dj/er,  27.  35. 

If  A.  enters  into  a  statute  to  B.,  and  pays  the  money  at  the 
day  assigned,  upon  which  the  statute  is  cancelled,  and  after 
Bi  forges  a  new  statute  in  the  name  of  A.,  in  this  case  A.  may 
relieve  himself  by  audita  querela;  for  the  forged  statute  having 
all  the  essentials  of  a  true  one,  the  court  was  obliged  to  look 
on  it  as  such  till  the  contrary  appeared ;  which  the  cognisor 
could  not  set  forth  before  execution,  having  no  day  to  appear 
judicially  in  court,  and  therefore  is  put  to  this  writ  to  avoid 
the  execution  founded  on  the  injustice  of  the  pretended 
con  usee.  F*  N.  B*  104. 

If  upon  an  elegit  the  shei  iff  takes  an  inquisition,  and  there 
are  several  lands  found  subject  to  the  extent,  and  several 
values  found,  and  the  sheriff  returns,,  that  he  has  delivered 
some  of  the  lands  in  particular  for  the  moiety,  where  it  ap- 


pears, according  to  the  values  found,  that  an  equal  moiety  is 
not  delivered  to  the  party  who  recovered,  but  more  than  a 
moiety :  yet  this  is  not  void,  nor  is  it  a  disseisin  by  the  entry ; 
but  only  voidable  by  audita  querela.  1  Roll.  Ab.  305. 

If  two  executors  sue  execution  for  damages,  recovered  by 
the  testator,  where  one  hath  released,  an  audita  querela  lies 
against  both.   1  Roll.  Ab*  312. 

If  A.,  cognisee  of  a  statute,  releases  to  the  tenant  all  right, 
interest,  and  demand,  together  with  all  suits  and  executions, 
and  afterwards  sues  execution,  the  turtenant  shall  have  an 
audita  querela  to  set  aside  this  execution.  Cro*  EUz.  40: 
1  And.  133.  . 

So  in  trespass  or  other  action,  if  it  be  found  for  the  plaintiff 
by  nisi  prius,  and  after,  before  the  day  in  bank,  the  plaintiff 
releases  to  the  defendant,  and  after  judgment  is  given  for  the 
plaintiff,  the  defendant  shall  have  an  audita  querela  upon  this 
matter ;  because  he  could  not  plead  the  release  at  the  day  in 
bank,   1  Roll.  Ab.  301. 

In  an  audita  querela,  the  process  is  a  venire  facias,  distringas, 
alias,  pluries;  and  if  non  est  inventus  be  returned,  or  that  he 
hath  not  bin  it,  the  plaintiff  shall  have  a  capias  against  the 
defendant,    F.  N.  B*  104:  Dyer,  297.  b. 

If  an  audita  querela  is  founded  on  a  record,  or  the  person 
bringing  it  is  in  custody,  the  process  upon  it  is  a  scire  facias  ; 
but  Ff  founded  on  matter  of  fact,  or  the  party  is  at  large,  then 
the  process  is  a  venire*    1  Salk.  92. 

And  if  there  be  a  default  by  the  defendant  upon  a  scire 
feci,  or  two  nihils  returned,  the  plaintiff  shall  have  judgment. 
1  Salk.  93.  But,  where  an  audita  querela  is  sued  quia  timet, 
and  the  party  is  at  large,  there  shall  never  be  a  scire  facias. 
1  Salk  92  :  1  hist.  100.  a. 

An  audita  querela  shall  be  granted  out  of  the  court,  where 
the  record,  upon  which  it  is  founded,  remains,  or  it  may  be 
returnable  in  the  same  court.  F*  N*  B.  10.5.  b.  And,  there- 
fore, if  a  man  recover  in  B.  R.  or  C.  the  defendant,  having 
a  release  after  judgment,  and  before  execution,  shall  sue  the 
audita  querela  out  of  B.  R.  or  C.  B.  where  the  record  is, 
F.  N.  B.  105.  So,  if  a  recognizance  be  acknowledged  in 
C.  B.,  and  execution  be  sued  upon  it  after  release,  the  de* 
fendant  shall  sue  the  audita  querela  out  of  C  B.  F.  N.  B.  105. 
But  an  audita  querela  may  be  by  original ;  and,  upon  a  judg- 
ment in  C.  B.  it  goes  out  of  chancery  returnable  in  C.  B. 
F.  N.  B.  105. 

The  writ  of  audita  querela  shall  be  allowed  only  in  open 
court.    1  Bulst  140:  3  Bulst.  97:  2  Shoiv.  240. 

Upon  audita  querela  brought,  a  supersedeas  shall  go  to  stay 

I  execution ;  and  the  judgment  in  this  action  is  to  be  dis- 
charged of  execution.  Hob.  2.  If  an  audita  querela  be  unduly 
gotten,  upon  a  fal^e  surmise,  it  may  be  quashed.  1  Bulst.  1 40. 
This  writ  lies  not  after  judgment  upon  a  matter  which  the 
part//  might  have  pleaded  before.    Cro.  Eliz*  35.    A  bare  sur- 

|  mise  is  not  sufficient  to  avoid  a  judgment ;  but,  generally, 
some  specialty  must  be  shown.  Cro.  Jac.  5? f).  Upon  a  release 
or  other  deed  pleaded,  no  supersedeas  will  be  granted  till  the 
plaintiff,  in  the  audita  querela,  hath  brought  his  witnesses  into 
court  to  prove  the  deed ;  and  if  execution  be  executed  be- 
fore, bail  is  to  be  put  in  by  allowance  of  the  court.  1  LilL 
Ab.  151. 

Upon  a  motion  for  an  allowance  of  an  audita  querela,  it  was 
heldj  that  bail  must  he  given  in  court,  and  not  elsewhere  ;  unless 
in  case  of  necessity,  to  be  allowed  by  the  court,  and  then  it 
may  be  put  in  before  two  judges-    Palm.  422. 

A  man  nonsuited  in  an  audita  querela  may  have  a  new 
writ.  F.  N.  B.  104.  When  lands  are  extended  on  any  sta- 
tute, &c.  before  the  time  audita  querela  iieth.  22.  4,6  Ed.  3.  A 
writ,  in  the  nature  of  an  audita  querela,  has  been  made  out  re- 
turnable in  B.  R.  on  a  special  pardon,  setting  forth  the  whole 
matter.    Jenk.  Cent.  109. 

AUDITOR,  Lat.]  An  officer  of  the  king  or  other  person 
or  corporation,  who  examines  yearly  the  accounts  of  all  under- 
officers,  and  makes  up  a  general  book,  which  shows  the  differ- 


AVE 


AVE 


ence  between  their  receipts  and  charge,  and  their  several 
allowances,  commonly  called  allocations  :  as  the  auditors  of  the 
Exchequer  take  the  accounts  of  those  receivers  who  collect  the 
revenues.  4  Inst*  1061,  Receivers- general  of  fee- farm  rctfis, 
&c.  are  also  termed  auditors,  and  hold  their  audits,  for  adj list- 
ing the  accounts  of  the  said  rents,  at  certain  times  and  places 
appointed.  And  there  are  auditors  assigned  by  the  court,  to 
audit  and  settle  accounts  in  actions  of  account,  and  other  cases, 
who  are  proper  judges  of  the  cause,  and  pleas  are  made  before 
them,  &c.    1  Brotvnl.  2  k    See  tit.  Account. 

AUDITOR  OF  THE  RECEIPTS.  An  officer  of  the 
Exchequer,  that  files  the  tellers'  bills,  and  having  made  an 
entry  of  them,  gives  the  lord  treasurer,  &c.  weekly,  a  certifi- 
cate of  the  money  received  ;  he  makes  debentures  to  the  tellers 
before  they  pay  any  money  ;  and  takes  their  accounts  :  he  also 
keeps  the  black  hook  of  receipts,  and  the  treasurer's  key  of  the 
treasury,  and  seeth  every  teller's  money  locked  up  in  the 
treasury.    4  Inst.  107- 

By  stat.  46  G.  3.  c.  1.  the  auditor  of  the  Exchequer  is  em- 
powered to  constitute  a  trustee  for  the  execution  of  the  said 
office,  whenever  such  auditor  is  a  lord  of  the  treasury. 

AUDI  TO  RES,  The  same  with  audienlcs,  i.  e.  the  cate- 
chumens, or  those  who  are  newly  instructed  in  the  mysteries 
of  the  Christian  religion  before  they  were  admitted  to  bap- 
tism ;  and  auditorium  wTas  that  place  in  the  church  where  they 
stood  to  hear,  and  be  instructed,  now  called  the  nave  of  the 
church  :  and  in  the  primitive  times,  the  church  was  so  strict  in 
keeping  the  people  together  in  that  place,  that  the  person  who 
went  from  thence  in  sermon  time  was  excommunicated.  Blount. 

AUDITORS  OF  THE  IMPREST.  Officers  in  the  Ex- 
chequer, who  formerly  had  the  charge  of  auditing  the  great 
accounts  of  the  kings  customs,  naval  and  military  cxpences,  &c. 
But  who  are  now  superseded  by  the  commissioners  for  auditing 
the  public  accounts.    See  tit.  Accounts  Public. 

AVALONIA,  iE.] — Glastonbury,  in  Somersetshire. 

AVANAGE,  from  the  Lat.  avena.~\  A  certain  quantity  of 
oats  paid  by  a  tenant  to  his  landlord  as  a  rent,  or  in  lieu  of 
some  other  duties.  Blount. 

AVE  NOR,  avenarius,  from  the  Fr.  avoinc,  oats,]  An  of- 
ficer belonging  to  the  king's  stables  that  provided  oats  for  his 
horses;  mentioned  stat,  13  Car.  2.  cap.  8, 

A  VENTURE,  Adventures,  or  trials  of  skill  at  arms;  mili- 
tary exercises  on  horseback. — Assisa  de  armis.  Brady's  Ap- 
pend. Hist.  Eng.  250:  Add  it.  Mat.  Paris,  p.  149* 

A  VENTURE  (properly  adventure.)  A  mischance  causing 
the  death  of  a  man :  as  where  a  person  is  suddenly  drowned, 
or  killed  by  any  accident,  without  felony.    Co.  Lit.  $91* 

A  VERA,  quasi  overa,  from  the  Fr.  ouvre  and  on era tie,  vrlut 
operagium.j  Signifies  a  day's  work  of  a  ploughman,  formerly 
valued  at  Sd.    It  is  found  in  Domesday.    4  Inst.  269* 

AVERAGE,  averagium.~]  Is  said  to  signify  service  which 
the  tenant  owes  to  his  lord  by  horse  or  carriage :  but  it  is 
mure  commonly  used  for  a  contribution  that  merchants  and 
others  make  towards  their  losses,  who  have  their  goods  cast 
into  the  sea,  for  the  safeguard  of  the  ship,  or  of  the  other 
goods  and  lives  of  those  persons  that  are  in  the  ship,  during 
a  tempest.  It  is  in  this  sense  called  average,  because  it  is 
proportioned  and  allotted  after  the  rate  of  every  man's  goods 
carried.  So  if  a  ship  or  goods  insured  for  a  voyage  reach  their 
destination,  but  are  in  some  degree  injured  by  any  of  the  acci- 
dents insured  against,  this  is  an  average  loss,  and  the  insurer 
is  bound  to  compensate  the  insured  in  the  proportion  which 
the  average  loss  bears  to  the  whole  insurance.  See  tit.  In- 
surance. And  see  Bac*  Ah.  Merchant,  Average,  vol,  5. 
(7th  ed.) 

Average  is  likewise  a  small  duty,  paid  to  masters  of  ships 
when  goods  are  sent  in  another  man's  ship,  for  their  care  of 
the  goods,  over  and  above  the  freight. 

Average  of  Corn  Fields.  The  stubble  or  remainder  of  straw 
and  grass  left  in  corn  fields  after  the  harvest  is  carried  away.  In 
Kent  it  is  caUed  the  gratlen}  and  in  other  parts  the  roughings,  &c. 

VOL.  I. 


Average  Prices,  are  such  prices  as  are  computed  on  ajl  the 
prices  of  any  article  sold  within  a  certain  period  or  district. 
See  tit.  Corn. 

AVE  It  CORN,  is  a  reserved  rent  in  corn,  paid  by  farmers 
and  tenants  to  religious  houses ;  and  signifies,  by  Somner, 
corn  drawn  to  the  lord's  granary,  by  the  working  cattle  of  the 
tenant*  It  is  supposed  that  this  custom  was  owing  to  the 
Saxon  curiae  scent,  a  measure  of  corn  brought  to  the  priest 
annually  on  St.  Martin's  day,  as  an  oblation  for  the  first -fruits 
of  the  earth  :  under  w hich  title  the  religious  had  corn-rent 
paid  yearly  ;  as  appears  by  an  inquisition  of  the  estate  of  the 
abbey  of  Glastonbuiy,  A.I).  1201. 

AVER  LAND,  seems  to  have  been  such  lands  as  the 
tenants  did  plough  and  manure,  cum  averiis  suis,  for  the  proper 
use  of  a  monastery,  or  the  lords  of  the  soil.    Mon.  Angl. 

AVER  PENNY  (or  a  verage.  pen  ny , )  Money  paid  to  w  a  r  d  s 
the  king's  averages  or  carriages,  or  to  be  freed  thereof. 
Raslal. 

AVER  SILVER,  A  custom  or  rent  formerly  so  called. 
Cornel. 

AVER  I  A,  Cattle.  Spelman  deduces  the  word  from  the 
Fr.  ouvrer,  to  work,  as  if  ehieilv  working  cattle:  though  it 
seems  to  he  more  probably  from  avoir,  to  have  or  possess ;  the 
word  sometimes  including  all  personal  est-.ite,  as  calalla  did  all 
goods  and  chattels.    This  word  is  used  for  oxen  or  horses  of 

the  plough  :   and  in  a  general  sense  any  cattle,  Averia 

elongata.   See  Eton  gala* 

A  VERMS  CART  IS  IN  WITHERNAM.  A  writ  for  the 
taking  of  cattle  to  his  use,  who  hath  cattle  unlawfully  dis- 
trained by  another,  and  driven  out  of  the  county  where  they 
were  taken,  so  that  they  cannot  be  replevied  by  the  sheriff, 
Reg.  Orig.  82.    See  tit.  Distress. 

AVERMENT,  verification  from  the  Fr.  aierer,  i.  e.  vcriji- 
carc,  testa  rL^  Is  an  offer  of  the  defendant  to  make  got  id  or 
justify  an  exception  pleaded  by  him  in  abatement  or  bar  of  the 
plaintiff's  action ;  and  it  signifies  the  act,  as  well  as  the  ofter, 
of  justifying  the  exception  ;  and  not  only  the  form,  but  the 
matter  thereof.  Co*  IaL  8&2.  Averment  is  either  general  or 
particular;  gen crab  which  concludes  every  plea,  &e.  contain- 
ing matter  affirmative,  and  ought  to  be  with  these  words — and 
this  he  is  ready  to  verify,  &c.  Particular  averment  is  when 
the  life  of  the  tenant  for  life,  or  of  tenant  in  tail,  &c.  is 
averred.  Ibid.  As  to  general  averments,  see  tit.  Pleading. 
With  respect  to  particular  averments,  the  following  quotations 
may  serve  as  examples. — See  farther  Fin.  Ah.  tit.  Avennent. 

He  that  claims  estate  from  tenant  for  life,  or  in  tail,  or  from 
parson  of  a  church,  ought  to  aver  his  life.     Br.  Estate,  pi  18. 

Where  one  thing  is  to  be  done  in  consideration  of  another, 
on  contracts,  &c,  there  must  be  an  averment  of  performance  ; 
but  where  there  is  promise  against  promise,  there  needs  no 
averment ;  for  each  party  hath  his  action.  1  Lev.  87*  The 
use  of  averment  being  to  ascertain  what  is  alleged  doubtfully, 
deeds  may  sometimes  be  made  good  by  averment,  where  a 
person  is  not  certainly  named  ;  but  when  the  deed  itself  is 
void  for  uncertainty,  it  cannot  be  made  good  by  averment. 
5  Rep.  l$S*  Averment  cannot  be  made  against  a  record, 
which  imports  in  itself  an  uncontrollable  verity,  Co.  Lit.  26: 
Jen/:.  232. 

Where  a  statute  is  recited,  there  one  may  not  aver  that  there 
is  no  such  record  :  for  generally  an  averment,  as  this  is,  doth 
not  lie  against  a  record  ;  for  a  record  is  a  tiling  of  solemn 
and  high  nature,  but  an  averment  is  but  the  allegation  of 
the  party,  and  not  so  much  credit  in  law  to  be  given  to  it. 
Lit.  P.  R.  155. 

Averment  lies  not  against  the  proceedings  of  a  court  of  re- 
cord. 2  Hawk.  P.  C.  c.  1.  §  14.  Nor  shall  it  be  admitted 
against  a  will  concerning  lands.  5  Rep.  0\S.  And  an  aver- 
ment  shall  not  be  allowed  wliere  the  intent  of  the  testator 
cannot  be  collected  out  of  the  words  of  the  will.  4  Rep.  44. 
One  may  not  aver  a  tiling  contrary  to  the  condition  of  an  ob- 
ligation, which  is  supposed  to  be  made  upon  good  deliberation ; 
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and  before  witnesses,  and  therefore  not  to  be  contradicted  by 
a  bare  averment.     1  Lill.  Ah.  to6\ 

An  a  verm  tut  of  a  wicked  and  unlawful  consideration  of 
giving  a  bond,  may  well  be  pleaded,  though  it  doth  not  appear 
on  the  face  of  the  deed  :  and  any  tiling  which  shows  an  obli- 
gation to  be  void  may  well  be  averred,  although  it  doth  not 
appear  on  the  face  of  the  bond.  Adjudged  on  demurrer,  utter 
two  arguments-  Collins  v.  Bl an  fern,  2  Wilson,  7*7 .  and  see 
Greville  v.  Atkins,  9  Barn.     C.  4?u'2.  acc. 

If  an  heir  is  sued  on  the  bond  of  his  ancestor,  it  must  be 
m  erred  that  the  heirs  of  the  obligor  were  expressly  bound. 
2  Savnd.  136.  In  declaring  you  show  that  the  obligor  bound 
his  heirs — Another  consideration  than  that  mentioned  in  a 
deed  may  be  averred,  where  it  is  not  repugnant  or  contrary  to 
the  deed.  Dt/er,  1 4(i.  But  a  consideration  may  not  be  averred, 
that  is  against  a  particular  express  consideration ;  nor  may 
averment  be  against  a  consideration  mentioned  in  the  deed,  that 
there  was  no  consideration  given.  1  Rep.  17(i*  8  Rep*  155. 
If  an  estate  is  made  to  a  woman  that  hath  a  husband,  by  fine 
or  deed,  for  her  life ;  in  this  case  it  may  be  averred  to  be  made 
to  her  for  her  jointure,  although  there  be  another  use  or  con- 
sideration expressed.  4  Rep.  4.  Averment  may  be  of  use  upon 
any  fine  or  common  recovery  ;  though  not  of  any  other  use 
than  what  is  expressed  in  it :  it  may  be  received  to  reconcile  a 
fine,  and  the  indenture  to  lead  the  uses.  Di/er,  31  1  :  2  Bulst.  235: 
1  A.  312. 

If  one  has  two  manors  known  hij  the  name  of  W.,  and  levies  a 
m fine ,  or  grants  an  annuity  out  of  his  manors  of  TV.  he  shall  by 
averment  ascertain  which  of  them  it  was.   Per  cur.  Mod.  235  : 
Cha.  Rep.  138. 

If  a  piece  of  ground  was  anciently  called  by  one  name,  and 
of  late  is  called  by  another,  and  it  is  granted  to  me  by  this  new 
name,  an  averment  may  be  taken  that  it  is  all  one  thing,  and  it 
will  make  it  good.  Dyer,  37-44.  No  averment  lies  against 
any  returns  of  writs,  that  are  definitive  to  the  trial  of  the  thing 
returned;  as  the  return  of  a  sheriff  upon  his  writs,  Sec.  Hut  it 
may  be  where  such  are  not  definitive ;  and  against  certificates 
upon  commissions  out  of  any  court:  also  against  the  returns  of 
bailiffs  of  franchises,  so  that  the  lords  be  not  prejudiced  by  it. 
Dt/er,  348  :  8  Rep.  121  :  2  Cro.  13. 

As  to  averments  in  actions  on  the  case  for  words,  see  tit. 
Action,  IT.  J. 

A  special  averment  must  he  made  upon  the  pleading  of 
a  general  pardon,  for  the  party  to  bring  himself  within  the 
pardon,  1 1  oh.  ()?■  A  person  may  aver  he  is  not  the  same 
person  on  appeal  of  death  in  favour  of  life.    1  Nels.  Ah.  305. 

Where  a  man  is  to  take  a  benefit  by  an  act  of  parliament, 
there,  in  pleading,  he  must  aver,  that  he  is  7iot  a  person  excepted; 
but  where  he  claims  no  benefit  by  it,  but  only  to  keep  that 
which  he  had  before,  in  such  case  it  is  not  necessary  to  make 
such  averment.    Plow.  Com.  87-  488. 

Pleas  merely  in  the  negative  shall  not  be  averred,  because 
thev  cannot  be  proved:  nor  shall  what  is  against  presumption 
of  law,  or  any  thing  apparent  to  the  court.  Co.  Lit.  362.  $73. 
By  stat.  4  and  5  A.  c.  16.  no  exception  or  advantage  shall  be 
taken  upon  a  demurrer,  for  want  of  averment  of  hoc  paraius 
est,  $c.,  except  the  same  be  specially  set  down  for  cause  of  de- 
murrer. See  tit.  Amendment  :  and  sec  Bac.  Ah.  Pleas  and 
Pleading.  (7th  ed.) 

AVERRARE.  To  carry  goods  in  a  waggon,  or  upon  loaded 
horses — a  duty  required  of  some  customary  tenants.  Car  hilar. 
Glaston.  MS.f.  4. 

A  VETTING,  (abetting,)  signilics  helping  or  assisting. 
Scotch  Diet. 

AUGMENTATION,  augmentation  The  name  of  a  court 
erected  27  fL  8.  for  the  determining  suits  and  controversies 
relating  to  monasteries  and  abbey  lands.  The  intent  of  this 
court  was,  that  the  king  might  be  justly  dealt  with  touching 
the  profits  of  such  religious  houses  as  were  given  to  him  by 
act  of  parliament.  It  took  its  name  from  the  augmentation  of 
the  revenues  of  the  clown,  by  the  suppression  of  religions 


houses:  and  the  office  of  augmentation,  which  hath  many 
curious  records,  remains  to  this  day,  though  the  court  hath 
been  long  since  dissolved.    Terms  de  Ley,  68. 

AUGMENTATION  of  STIPENDS — In  order  to  secure 
a  proper  provision  for  the  reformed  clergy  of  the  church  of 
Scotland,  a  commission  of  parliament  was  appointed  by  several 
acts  of  the  legislature.  The  powers  conferred  on  this  commis- 
sion were,  by  the  act  170?,  c.  <h  transferred  to  the  court  of 
session.  Under  these  powers,  the  court,  as  a  commission  of 
parliament,  and  as  a  separate  court  from  the  court  of  session, 
modify  stipends  to  the  clergy  out  of  the  teinds  of  the  parish  in 
the  minister  officiates.    See  Teinds. 

AUGUSTA.  London, 

AVISAMENTUM.  Advice  or  counsel.  De  avisamento 

ct  consensu  conciln  nastri  concessimus,  fyc,  was  the  common 
form  of  our  ancient  kings'  grants. 

AULA,  i.  e.  a  court- baron ,  aula  ibidem  tent1  die,  fyc.  Aula 
ecclesice  is  that  which  is  now  termed  navis  ecclesias  Eadra. 
lib.  6.  p.  141. 

DE  AULA.  Hall. 

AULNAGE.    See  Alnage. 

AUMONE.  Fi\  aumosne,  almsf}  Tenure  in  aumone  is 
where  lands  are  given  in  alms  to  some  church,  or  religious  house, 
upon  condition  that  a  service  or  prayers  shall  be  offered  at 
certain  times  for  the  repose  of  the  donor's  soul.  Brit.  Ju'4. 
Vide  Fra  n  ka  I moign . 

AUNCEL,  or  AUNCEL  WEIGHT,  quasi  hand&aleweighl, 
or  from  ansa,  the  handle  of  the  balance.]]  An  antient  manner 
of  weighing  (mentioned  in  the  old  stat.  14  Ed,  3.  st.  1.  c.  12.) 
bv  the  hanging  of  scales  or  hooks  at  each  end  of  a  beam  or  staff! 
whit  h,  hy  Lifting  up  in  the  middle  with  one's  linger  or  hand, 
discovered  the  equality  or  difference  between  the  ?veight  at  one 
end,  and  the  thing  weighed  at  t lie  other.  This  weighing  being 
subject  to  great  deceit,  was  prohibited  by  several  statutes,  and 
the  even  balance  commanded  in  its  stead.  But,  notwithstand- 
ing, it  is  still  used  in  some  parts  of  England  :  and  what  we 
now  call  the  sit  {Hards,  a  sort  of  hand- weighing  among  butchers, 
being  a  small  beam  with  a  weight  at  one  end  (which  shows  the 
pounds  by  certain  notches),  seems  to  be  near  the  same  with  the 
auncel  weight — See  tit.  Weights  and  Measures. 

AVOIDANCE,  in  the  general  signification,  is  when  a  bene- 
fice is  void  of  an  incumbent  ;  in  which  sense  it  is  opposed  to 
plenarty.  Avoidances  are  either  injact,  as  by  death  of  the  in- 
cumbent ;  or  in  law  :  and  may  be  by  cession,  deprivation, 
resignation,  See*    See  tit.  Advmvson. 

A  VOJ  R  DUPOIS,  or  averdupois,  Fr.  avoir  du  poids,  i.  e. 
habere  pondus,  aut  Justi  esse  ponderis^]  A  weight  different 
from  that  of  troy  weight,  winch  contains  but  twelve  ounces  in 
the  pound,  whereas  this  hath  sixteen  ounces :  and  in  this 
respect  it  is  probably  so  called,  because  it  is  of  greater  weight 
than  the  other.  It  also  signifies  such  merchandises  as  are 
weighed  by  this  weight ;  and  is  mentioned  in  divers  statutes. 
SL-e  tit.  Weigh  Is. 

A  VON  A.    Bungey,  in  Suffolk,  and  Hampton  Court. 

AVONiE  VALLIS.  Avondale,  or  Oundale,  in  Northamp- 
tonshire, 

AVOW.    See  Advow. 

AVOWEE,  of  a  church  benefice.  Britt.  c.  20*  See  Advocate. 

AVOWRY,  is  where  a  man  takes  a  distress  for  rent  or 
other  thing,  and  the  party  on  whom  he  takes  sues  for  a  replevin, 
then  the  taker  shall  justify  his  plea  for  what  cause  he  took  it ; 
and  if  in  his  own  right,  he  must  show  the  same,  and  avow  the 
taking  j  but  if  he  took  it  in  right  of  another,  he  must  make 
cognisance  of  the  taking,  as  bailiff  or  servant  to  the  person  in 
whose  right  he  took  the  same.  Terms  de  Lei/,  70 :  2  Lill.  454. 
The  avowry  must  contain  sufficient  matter  for  judgment  to 
have  return  :  but  so  much  certainty  is  not  required  in  an 
avowry  as  in  a  declaration ;  and  the  avowant  is  not  obliged  to 
allege"  seisin  within  the  statute  of  limitations.  Nor  shall  a 
lord  be  required  to  avow  on  any  person  in  certain  ;  but  he  must 
allege  seisin  by  the  hands  of  some  tenant  within  forty  years* 
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Stat.  21  //.  8.  c,  19 :  1  Inst.  268.  In  avowry,  seisin  in  law  is 
sufficient ;  so  that  where  a  tenant  hath  done  homage  or  fealty, 
it  is  a  good  seisin  of  all  other  services  to  make  an  avowry, 
though  the  lord,  &c,  had  not  seisin  of  them  within  sixty  years. 
See  stat.  32  H,  8.  c.  2  :  4  Rep,  <).  A  man  may  distrain  and  avow 
for  rent  due  from  a  copyholder  to  a  lord  of  a  manor ;  and  also 
for  heriots,  homage,  fealty,  amercements,  &c.  1  Nek*  Ab.  315. 

If  a  person  makes  an  avowry  for  two  causes,  and  can  main* 
tain  his  avowry  but  for  one  of  them,  it  is  a  good  avowry:  and 
if  an  avowry  be  made  for  rent,  and  it  appears  that  part  of  it  is 
not  due,  yet  the  avowry  is  good  for  the  rest:  supposing  suffi- 
cient rent  due  to  justify  a  distress.  An  avowry  may  be  made 
upon  two  seveial  titles  of  land,  though  it  be  but  for  one  rent  ; 
for  one  rent  may  depend  upon  several  titles.  1  I  AIL  Ab.  157* 
Saund.  285.  If  a  man  takes  a  distress  for  rent,  reserved  upon 
a  lease  for  years,  and  afterwards  accepts  a  surrender  of  the 
lands,  he  may  nevertheless  avow,  because  he  is  to  have  the 
rent  due,  notwithstanding  the  surrender.  1  Dane.  Ahr,  652. 
Where  tenant  in  tail  aliens  in  fee,  the  donor  may  avow  upon 
him,  the  reversion  being  in  the  donor,  w hereunto  the  rent  is 
incident.  /hid.  (),>().  It"  there  be  tenant  for  life,  remainder  in 
fee,  the  tenant  for  life  may  compel  the  lord  to  avow  upon  him : 
but  where  there  is  tenant  in  tail,  with  such  remainder,  and  the 
tenant  in  tail  makes  a  feoffment,  the  feoffee  may  not  compel 
the  lord  to  avo?v  upon  him.  1  Danv.  Ah.  648  ;  Co.  Lit.  2(>S. 
If  the  tenant  enfeoffs  another,  the  lord  ought  to  avow  upon 
the  feoffor  for  the  arrearages  before  the  feoffment,  and  not 
upon  the  feoffee*  1  Danv.  ()50.  The  lord  may  avow  upon 
disseisor.  20  H.  6.  And  if  a  man's  tenant  is  disseised,  he 
may  be  compelled  to  avow  by  such  tenant,  or  his  heir.  A  de- 
fendant in  replevin  may  avow  or  justify  ;  but  if  he  justifies  he 
cannot  have  a  return.  3  Lev.  204.  The  defendant  need  not 
aver  his  avowry  with  an  hoc  par  a  his  est,  eye.  15  y  stat.  21  //.  8. 
c.  19.  it  is  enacted,  that  if  in  any  replegiare  for  rents,  &c.  the 
avowry,  cognisance,  or  justification  be  found  for  the  avowant, 
or  the  plaintiff  be  nonsuit,  &c.,  the  defendant  shall  recover  such 
damages  and  costs  as  the  plaintiff  should  have  had  if  he  had 
recovered.  See  But/.  N.  P.  57-  that  this  statute  does  not 
extend  to  an  avowry  for  a  nomine  pcenw  or  estray.  And  by  stat. 
J  7  Car.  2.  c.  7-  when  a  plaintiff  shall  be  nonsuit  before  issue 
in  any  suit  of  replevin,  &e.  removed  or  depending  in  any  of  the 
courts  at  Westminster,  the  defendant  making  suggestion  in  the 
nature  of  an  avowry  for  rent,  the  court,  on  prayer,  shall  award 
a  writ  to  inquire  of  the  sum  in  arrear,  and  the  value  of  the  dis- 
tress, &c;  upon  return  whereof  the  defendant  shall  recover  the 
arrears,  if  the  distress  amounts  to  that  value,  or  else  the  value 
of  the  distress  with  costs  ;  and  where  the  distress  is  not  found 
to  the  value  of  the  arrears,  the  party  may  distrain  for  the 
residue.    S?e  tit.  Distress,  Replevin,  IV.  2.  Rent. 

A  V  ( ) U  TK 1  i  K  li .  An  adulterer.  The  crime  is  also  termed 
Avowtry.    Terms  de  Ley. 

AUHENEY,  AURNEY,  AURIGNEY.  Aldernev. 

DE  AUREO  VADO.    Guldeford,  or  Guilford. 

AURUM  IlEGIN^E.  The  queen's  gold— This  is  a  royal 
revenue  belonging  to  every  queen-consort  during  her  marriage, 
from  every  person  who  hath  made  a  voluntary  offering  or  fine 
to  the  king,  of  ten  marks  or  upwards,  in  consideration  of  any 
grants,  &c,  by  the  king  to  him  ;  and  it  is  due  in  the  proportion 
of  one-tenth  part  more,  over  and  above  the  entire  tine  to  the 
king.    1  Comm.  221* 

AUSCULTARE.  Formerly  persons  were  appointed  in  mo- 
nasteries to  hear  the  monks  read,  and  direct  them  how,  and  in 
what  manner  they  should  do  ii  with  a  graceful  tone  of  accent, 
to  make  an  impression  on  their  hearers,  which  was  required 
before  they  were  admitted  to  read  publicly  in  the  church  and 
this  was  called  auscultare.  .See  Lanjrancus  in  Dec  ret  is  pro 
Ordine  Benedict,  c.  5. 

AUSTUKCUS,  and  Osturcus.  A  goshawk;  from  whence 
we  usually  call  a  faulconer,  who  keeps  that  kind  of  hawks,  an 
ost  ringer.  In  ancient  deeds  there  has  been  reserved,  as  a  rent 
to  the  lord,  unum  austurcum. 


A  U  T  > 

AUTER  DROIT.  An  expression  used  where  persons  sue  or 
are  sued  in  another  s  fight ;  as  executors,  administrators,  &c. 

AUTERFOITS  ACQUIT,  is  a  plea  by  a  criminal,  that  he 
was  heretofore  actpntted  of  the  same  treason  or  felony;  for  one 
shall  not  be  brought  into  danger  of  his  life  for  the  same  offence 
more  than  once.  3  Inst.  2  1 3  :  sec  1  /hod.  cy  Bing.  473: 
9  East,  437,  There  is  also  a  plea  of  auterfoits  convict,  and 
auterfoits  attaint;  that  he  was  heretofore  convicted,  or  attainted, 
of  the  same  felony.  Now  a  previous  conviction  can  only  be 
pleaded  in  bar  of  an  indictment  for  the  same  felony,  though  it 
was  otherwise  formerly.  Archbotd,  C.  L.  85.  And  so  as  to  the 
plea  of  auterjbits  attaint,  it  is  no  bar,  unless  for  the  same  offence 
as  that  charged  in  the  indictment.  7  and  8  G.  4.  c.  28.  §  4. 
And  in  effect  the  plea  of  auterjbits  attaint  is  at  an  end.  Con- 
viction of  manslaughter,  where  clergy  is  admitted  thereon, 
will  bar  any  subsequent  prosecution  for  the  same  death. 
2  Hawk.  P.  C.  c.  35,  36. 

AUTHORITY,  is  nothing  but  a  power  to  do  something:  it 
is  sometimes  given  by  word,  and  sometimes  by  writing:  also  it 
is  by  writ,  warrant,  commission,  letter  of  attorney,  &c.,  and 
sometimes  by  taw.  The  authority  that  is  given  must  be  to  do 
a  thing  lawful ;  for,  if  it  be  for  the  doing  anything  against  law, 
as  to  beat  a  man,  take  away  his  goods,  or  disseise  him  of  his 
lands,  this  will  not  be  a  good  authority  to  justify  him  that  doth 
it.  Dyer,  102:  Keilw.  83.  An  authority  given  to  another 
person,  to  do  that  which  a  man  himself  cannot  do,  is  void:  and 
where  an  authority  is  lawful  ,  the  party  to  whom  given  must  do 
the  act  in  the  name  of  him  who  gave  the  authority,  1 1  Rep, 
SJ.  Where  an  authority  is  given  by  law,  it  must  be  strictly 
pursued  ;  and  if  a  person  ac  ting  under  such  authority  exceeds 
it,  he  is  liable  to  an  action  for  the  excess. 

An  authority  in  some  cases  cannot  be  transferred. — Thus  a 
person,  who  has  an  authority  to  do  any  act  for  another,  must 
execute  it  himself,  and  cannot  transfer  it  to  another :  for  this 
being  a  trust  and  confidence  reposed  in  the  party,  cannot  be  as- 
signed to  a  stranger,  whose  ability  and  integrity  were  not  so  well 
thought  of  bv  him  for  whom  the  act  was  to  be  done.  9  Co. 
ll.bil  Roll.  Ahr.  330. 

Some  authorities  likewise  determine  with  the  life  of  the  person 
who  gave  I  hern. 

The  authority  given  by  letter  of  attorney  must  be  executed 
during  the  life  of  the  person  that  gives  it  ;  because  the  letter 
of  attorney  is  to  constitute  the  attorney  my  representative  for 
such  a  purpose,  and  therefore  can  continue  in  force  only  during 
the  life  of  me  that  am  to  be  represented.  2  Roll.  Ahr.  9 :  Co. 
Lit.  52.  Thus  a  warrant  of  attorney  is  generally  counter- 
manded by  the  death  of  the  giver.  rFidd,  550.  (9th  ed.)  But 
if  the  warrant  is  to  enter  up  judgment  at  suit  of  two,  and 
one  dies,  judgment  may  be  entered  up  bv  the  survivor. 
2  Maule  $  S<  7f>:  ]  Y.  #  /.  206. 

But  if  any  corporation  aggregate,  as  a  mayor  and  common- 
alty, or  dean  and  chapter,  make  a  feoffment  and  letter  of  at- 
torney to  deliver  seisin,  this  authority  does  not  determine  by 
the  death  of  the  mayor  or  dean,  but  the  attorney  may  well  exe- 
cute the  power  after  their  death  :  because  the  letter  of  attorney 
is  an  authority  from  the  body  aggregate,  which  subsists  after 
the  death  of  the  mayor  or  dean,  and  therefore  may  be  repre- 
sented by  their  attorney ;  but  if  the  dean  or  mayor  be 
named  by  their  own  private  name,  and  die  before  livery,  or  be 
removed,  livery  after  seems  not  good.  Co.  Lit.  52 :  2  Roll.  Ah.  12. 

It  is  a  rule  that  every  authority  shall  be  eountermanduble, 
and  determine  by  the  death  of  him  that  gives  it,  &c.  But 
where  an  interest  is  coupled  with  an  authority,  there  it  cannot 
be  countermanded  or  determined.  And.  1  :  Dyer,  ]  90  :  and  see 
Vin.  Ah.:  Bac.  Ab.  tit.  Authority.  (7th  rd.) 

A  devise  to  another,  to  have  ike  disposing,  selling,  and  letting 
his  land  ;  so  a  devise  to  his  son,  but  that  his  wife  shall  fake  the 
profits  ;  so  a  devise,  that  his  executor  shall  have  the  oversight 
and  dealing  of  his  lands;  so  a  devise  to  an  infant  in  tail,  but 
that  O,  \).  shall  have  the  oversight  of  his  will,  and  the  educa- 
tion of  his  son  till  of  age,  and  to  receive^  set,  and  let  Jor  him  ; 
N  2 
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these  and  such  like  words  give  the  devisee  an  authority,  but  no 
interest.  Dyer,  26.  b.  SSI  t  %  Leon.  221  :  3  Leon.  78.  2l6 ; 
Moor,  68$,  S*  P. :  Cm  FJiz.  674.  678.  734. 

The  law  makes  a  difference  where  lands  are  devised  to  ex~ 
ecutors  to  sell,  and  where  the  devise  is,  that  his  la /ids  shall  be 
sold  by  his  executors  ;  for  in  the  first  case  an  interest  passes  to 
the  executors,  because  the  lands  are  expressly  devised  to  them, 
but  in  the  other  case  thev  have  only  an  authority  to  sell. 
Golds.  2:  Dyer,  219:  Moor,  (>1  ;  Keilw.  107-  b:  1  And.  145. 

The  testator  devised,  that  his  executors  should  receive  the 
issues  and  profits  of  his  lands  till  his  son  came  of  age,  to  pay 
his  debts  and  legacies,  and  to  breed  up  his  younger  children  ;  the 
testator  died,  so  did  the  executor,  during  the  minority  of  the 
son,  having  first  made  J.  S.  his  executor;  adjudged,  that  this 
executor  of  an  executor  may  dispose  of  the  issues  and  profits, 
for  the  purposes  mentioned  in  the  will,  during  the  infancy  of  the 
son ;  because  the  first  executor  had  not  only  a  bare  authority, 
but  an  interest  vested  in  him.    Dyer,  210. 

Where  the  testator  gives  another  authority  to  sell  his  lands, 
he  may  sell  the  inheritance,  because  he  gave  him  the  same  power 
he  had  himself,  and  in  such  case  the  purchaser  shall  be  in  by 
the  devise.    2  Rep.  53. 

An  authority  may  he  apportioned  or  divided,  but  an  interest 
is  inseparable  from  the  person  ;  and  where  an  act,  which  is  in 
its  nature  indifferent,  will  work  two  ways,  the  one  by  an  autho- 
rity, and  the  other  by  an  hit  crest,  the  law  will  attribute  it  to 
the  interest.  But  where  an  interest  and  authority  meet,  if  the 
party  declare  that  the  thing  shall  take  effect  by  virtue  of  his  au- 
thority, there  it  shall  prevail  against  the  interest    6  Rep.  17- 

In  many  cases  authorities  jnust  be  strictly  executed  according 
to  the  power  given. 

If  a  man  devise  that  his  executors  shall  sell  his  land,  this 
gives  but  a  naked  authority  ;  and  the  lands,  till  the  sale  is  made, 
descend  to  the  heir  at  law ;  and  in  this  case  all  must  join  in  the 
sale ;  and  if  one  die,  it  being  a  bare  authority,  cannot  survive 
to  the  rest.    Co.  Lit.  1 12.  b.  1 13.  a.  181.  6. 

But  if  a  man  by  will  give  land  to  executors  to  be  sold,  and 
one  of  them  die,  the  survivors  may  sell ;  for  the  trust  being 
coupled  witli  an  interest,  shall  survive  together  with  it.  Co. 
Lit.  113.  b.  181.  fa  Bac.  Ah.  Legacies  and  Devises.  (F.)  (7th  ed.) 

If  a  letter  of  attorney  be  to  make  livery  upon  condition,  so 
as  to  make  a  conditional  feoffment,  and  the  attorney  delivers 
seisin  absolutely,  the  livery  is  not  good ;  because  the  attorney 
had  no  authority  to  create  an  absolute  fee-simple  ;  and  there- 
fore such  absolute  feoffment  shall  not  bind  the  feoffor,  because 
be  gave  no  such  authority.    2  Roll.  Abr.  9. 

If  a  warrant  of  attorney  lie  given  to  make  livery  to  one,  and 
the  attorney  makes  livery  to  two ;  or,  if  the  attorney  bad  au- 
thority  to  make  livery  of  Black-Acre,  and  he  made  livery  of 
Black- Acre  and  White- Acre,  though  the  attorney  has  in  these 
eases  done  more,  yet  there  is  no  reason  that  shall  vitiate  what 
he  has  done  pursuant  to  his  power,  since  what  he  did  beyond  it 
is  a  perfect  nullity,  and  void.    Park.  sect.  1  B9- 

If  a  letter  of  attorney  be  given  to  two  jointly  to  take  livery, 
and  feoffor  makes  livery  to  one  in  the  absence  of  the  other,  in 
the  name  of  both,  this  is  void ;  because  they  being  appointed 
faintly  to  receive  livery,  are  to  be  considered  but  as  one.  Co. 
Lit.  49.  b  :  2  Roll.  Abr.  8- 

But  if  a  letter  of  attorney  be  made  to  three,  conjunclim  el 
divisim,  and  two  only  make  livery,  this  is  not  good,  because  not 
pursuant  to  their  authority ;  for  the  delegation  was  to  them  all 
three,  or  to  each  of  them  separately  ;  yet  if  the  third  was  pre- 
sent at  the  time  of  the  livery  made  by  two,  though  he  did  not 
actually  join  with  them  in  the  act  of  livery,  yet  the  livery  is 
good ;  because,  when  they  all  three  are  upon  the  land  for  that 
purpose,  and  two  make  livery  in  the  presence  of  the  third,  there 
is  his  concurrence  to  the  act,  though  he  did  not  join  in  it  ac- 
tually, since  he  did  net  dissent  to  it.  Dyer,  Cr2  :  1  Roll.  Abr. 
329:  Co.  Lit.  \%\.b:  1  Roll.  Rep.  299:  Teh,  26.  A  power 
to  fifteen  jointly  or  severally,  to  execute  such  policies  as  they 
shall  think,  may  be  well  executed  by  four  only,  5  Barn.cy  A.62&. 


If  a  letter  of  attorney  be  given  to  A.  to  make  livery  of  lands 
already  in  lease,  the  attorney  may  enter  upon  the  lessee  in  order 
to  make  livery;  because,  whilst  the  lessee  continues  in  posses- 
sion, the  attorney  cannot  deliver  seisin  of  it;  and  therefore,  to 
execute  the  power  given  him  by  the  letter  of  attorney,  it  is  ne- 
cessary be  should  have  a  power  to  enter  upon  the  lessee.  Co. 
Lit.  52  :  Poph.  103:  Dyer>  131.  a.  340.  a.  Where  a  power 
of  sale  wTas  reserved  in  a  deed  to  three  trustees  and  their  heirs, 
and  on  one  dying,  the  other  two  executed  the  power,  it  was 
held  not  well  executed.  1  Barn,  A.  6'08  :  and  see  2  Barn. 
8p  A.  405  :  Sugden  on  Powers j  ItiS. 

If  a  sheriff  makes  a  warrant  to  four  or  three,  or  a  capias 
jointly  or  severally  to  arrest  one,  two  of  them  may  arrest  the 
party,  for  the  greater  expedition  of  justice.  Co.  Lit.  181: 
Palm.  o2  :     Roll.  Rep,  137. 

So  if  the  lord  gives  licence  to  a  copyholder  for  life,  to  lease 
the  copyhold  for  five  years,  if  the  copyholder  iamdiu  vixerii,  and 
lie  leases  it  for  five  years,  generally  without  limitation,  this  is 
a  good  execution,  and  pursuant  to  the  licence  ;  for  the  lease  is 
determinable  by  his  death,  by  a  limitation  in  law  ;  and  there- 
fore as  much  is  implied  by  law,  as  if  he  had  made  an  actual 
limitation.  1  Roll.  Abr.  330,331  :  Cro.  Jac.  436.  S.  C.~ See 
farther  tit.  Power,  and  Fin.  Abr.  tit.  Authority, 

AUTRE  FOIS  ACQUIT.    See  Auterfous  acquit. 

AVULSION,  Avutsio.~\  Is  wThere  lands  are  by  an  inunda- 
tion or  current  torn  off  from  the  property  to  which  they  origin- 
ally belonged,  and  gained  to  the  estate  of  another  person ;  or 
where  a  river  changes  its  course,  and  in  place  of  continuing  to 
run  betwixt  two  properties,  cuts  off  part  of  one  and  joins  it  to 
the  other  property.  The  property  of  the  part  thus  separated 
continues  in  the  original  proprietor,  in  which  respect  the  terra 
avulsio  stands  in  contradistinction  to  the  term  alluvio,  by  which 
an  addition  is  insensibly  made  to  a  property  by  the  gradual 
washing  down  of  a  river,  and  which  addition  becomes  the  pro- 
perty of  the  owner  1  f  the  lands  to  which  the  addition  is  made* 
See  Alluvion,  Occupauctf. 

AUXIL1UM  AD  I  ILIUM  Ml  LITEM  FACIENDUM 
et  F I  LI  AM  M  A  RITA  N  DAM.  A  writ  formerly  directed 
to  the  sheriff  of  every  county  where  the  king  or  other  lord  had 
any  tenants,  to  levy  of  them  an  aid  towards  the  knighting  of  a 
son,  and  the  marrying  of  a  daughter.  F.  N.  B.  82.  See  tit. 
Aid,  Tenure. 

AUX1LIUM  CURIjflJ.  A  precept  or  order  of  court  for  the 
citing  or  convening  of  one  party,  at  the  suit  and  request  of  an- 
other, to  warrant  some  thing.    Kennel's  ParocJu  Antiq.  477. 

AUXILIUM  FACE  UK  ALICUI  IN  CURIA  KEG  IS. 
To  be  another's  friend  and  solicitor  in  the  king's  courts  j  an 
office  undertaken  for  and  granted  by  some  courtiers  to  their  de- 
pendants in  the  country.    Paroch.  Antiq.  126- 

AUXILIUM  REGIS.  The  k  ing's  aid,  or  mon  ey  levied  for 
the  king's  «ae,  and  the  public  service  ;  as  where  taxes  are  granted 
by  parliament.    See  tit.  Aid,  Taxes. 

AUXILIUM  VICECOMITL  A  customary  aid  or  duty  an- 
ciently payable  to  sheriffs  out  of  certain  manors,  for  the  better 
support  of  their  offices.  See  Mon.  Angt.  torn.  2.  p.  245.  An 
exemption  from  this  duty  was  sometimes  granted  by  the  king : 
and  the  manor  of  Stretton,  in  Warwickshire,  was  freed  from  it 
by  charter.    14  H.  3.  M.  4. 

AW  AIT,  seems  to  signify  what  we  now  call  waylaying,  or 
lying  in  wait,  to  execute  some  mischief.  By  stat.  13  R.  2.  si.  2. 
c.  1.  it  is  ordained  that  no  charter  of  pardon  shall  be  allowed 
before  any  justice  for  the  death  of  a  man  slain  by  await,  or  ma- 
lice prepensed,  &c. 

AW  ARD,  from  the  Fr.  Agard.~]  Perhaps,  because  it  is  im- 
posed on  both  parties,  to  be  observed  by  them.  Dictum  quod 
ad  custodiendum  seu  observandum  pariibus  hnpomtur.  Spelm. 

That  act  by  which  parties  may  refer  any  matter  in  dispute  be- 
tween them  to  the  private  decision  of  another  party,  (whether 
one  person  or  more,)  is  called  a  Submission  ;  the  party  to  whom 
the  reference  is  made,  an  Arbitrator  or  Arbitrators :  when  the 
reference  is  made  to  more  than  one,  and  provision  made,  that 
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in  case  they  shall  disagree,  another  shall  decide,  that  other  is 
called  an  Umpire.  The  judgment  given  or  determination  made 
by  an  arbitrator  or  arbitrators,  or  umpire,  is  termed  an  Award  ; 
that  by  an  umpire  on  Umpirage,  or  less  correctly  an  award. 

Excellent  as  the  trial  by  Jury  undoubtedly  is,  as  a  mode  of 
investigating  the  truth,  yet  there  are  some  cases  to  which,  for 
various  reasons,  that  mode  of  proceeding  is  not  applicable  or 
fully  satisfactory.  Thus,  when  long  and  complicated  accounts 
are  to  be  examined,  it  can  hardly  be  expected  that  12  men 
placed  at  hazard  on  a  jury  should  be  able  to  determine  accu- 
rately upon  the  allowance  of  particular  items,  or  to  strike  a 
nice  balance  between  the  contending  demands.  It  will  also 
often  happen  that  two  parties  lay  claim  to  the  whole  of  the  same 
thing  as  a  matter  of  mere  right,  which  under  proper  regula- 
tion might  very  well  serve  for  both,  and  of  which  it  might  be 
ruinous  to  either  to  be  wholly  deprived.  A  particular  instance 
of  this  is  a  stream  of  water.  Yet,  in  such  case  the  verdict  of  a 
jury  could  only  determine  to  whom  the  right  belonged;  it  could 
not  look  to  the  consequences,  nor  make  a  beneficial  division  of 
the  use  between  both.  For  these  and  many  other  reasons  it 
has  been  a  practice  of  very  early  date  to  refer  disputes  to  arbi- 
tration. In  this  way  the  parties  have  the  benefit  of  a  more  de- 
liberate investigation ;  if  the  matter  be  of  a  scientific  nature, 
or  removed  from  the  common  information  of  man,  they  may 
select  some  one  or  more  to  decide  it,  whose  habits  have  made 
them  conversant  with  the  subject,  and  investing  them  with 
more  or  less  power,  the  parties  may  leave  a  decision  less  single  and 
unbending  than  that  of  the  law,  prospective  in  its  operations, 
and  limiting  in  detail  the  future  exercise  of  their  disputed  rights. 

This  submission  to  arbitration  might  always  take  place  before 
or  after  the  commencement  of  an  action  ;  but  convenient  as  it 
was  in  many  respects,  it  laboured  in  early  times  under  severe 
disadvantages,  which  for  along  time  diminished  its  frequency. 
For  (not  to  mention  that  courts  of  law  had  established  subtle 
and  narrow  grounds  of  construction  upon  awards,  and  often 
set.  them  aside  upon  mere  technical  and  frivolous  objections) 
it  is  obvious  that  in  whatever  way  the  parties  had  bound  them- 
selves to  the  performance  of  the  award,  still  the  arbitrator  was 
not  the  judge  of  any  court ;  there  was  no  process  to  compel 
obedience ;  and  therefore  an  obstinate  person  might  still  oblige 
the  other  party  to  resort  to  his  action  for  the  original  matter  in 
dispute,  or  to  a  like  proceeding  for  the  breach  of  the  agreement 
to  perform  the  award.  In  such  case  not  only  was  all  the  benefit 
of  the  reference  lost,  but  delay  and  expence  were  occasioned  by 
it ;  the  party's  case  was  disclosed,  and  perhaps,  by  the  death 
or  absence  of  some  necessary  witness,  a  serious  ultimate  disad- 
vantage was  sustained.  The  arbitrator  might  also  in  some 
cases  prove  wrongheaded  or  corrupt,  and  yet,  as  the  parties  had 
voluntarily  put  the  dispute  on  his  judgment,  the  court  would 
not  permit  that  to  be  assigned  as  an  excuse  for  the  non-per- 
formance of  the  award,  when  an  action  was  brought  to  enforce 
it,  and  the  party  was  compelled  to  obey,  or  at  a  great  expence 
to  seek  relief  in  a  court  of  equity. 

Both  these  inconveniences  have  been  gradually  removed, 
partly  by  the  enlarged  application  of  legal  principles  by  the 
courts  of  law,  and  partly  by  the  interference  of  the  legislature 
in  passing  the  act  fj  and  10  fl\  *>.  <\  For  in  the  first  case, 
where  the  submission  had  taken  place  after  the  commencement 
of  the  action,  the  parties  were  obviously  before  the  court,  and 
within  its  jurisdiction  ;  a  cause  was  pending,  and  neither  party 
could  regularly  or  safely  suspend  the  proceedings  in  such  cause, 
unless  by  the  consent  and  under  a  rule  of  the  court.  The  judges 
then  made  it  a  part  of  this  rule  that  the  parties  should  perform 
the  award  when  published;  and,  as  disobedience  to  the  rule  of 
the  court  is  a  contempt  of  the  court,  and  punished  summarily  as 
all  other  contempts,  by  attachment  of  the  person  ;  the  court  in 
this  case  gained  a  double  power,  the  one  direct,  the  other  inci- 
dental, hut  almost  equally  beneficial:  on  the  one  hand  it  could 
enforce  performance  of  the  award  without  the  party  being  driven 
to  a  second  action  ;  and,  on  the  other  hand,  as  the  exercise 
of  this  power  was  purely  discretionary,  the  court  could  abstain 


from  it  whenever  the  conduct  of  the  arbitrator  could  be  success- 
fully impeached.  The  court,  therefore,  in  order  to  inform  its 
discretion,  opened  its  ear  to  complaints,  which  the  rules  of  law 
prevented  it  from  receiving  in  the  shape  of  a  formal  plea  to  the 
action;  nor  was  this  negative  relief  all  that  was  afforded;  for 
in  process  of  time  it  came  to  be  held,  that  as  the  arbitrator  ac- 
quired the  main  sanction  of  his  authority  from  the  rule  of  the 
courts,  the  same  rule  gave  the  court  a  general  superintendance 
over  the  award;  and  therefore,  though  the  judges  wisely  ab- 
stained from  scrutinising  too  nicely  the  decision  of  that  autho- 
rity to  which  the  parties  had  voluntarily  submitted  themselves, 
and  refused  to  examine  over  again  the  questions  upon  which  the 
arbitrator  had  come  to  an  honest  and  deliberate  opinion  ;  yet, 
where  the  award  upon  the  face  of  it  appeared  to  be  illegal,  or 
there  was  manifest  misbehaviour  or  error  in  the  arbitrator,  the 
court  not  only  refused  to  enforce  performance  by  attachment, 
but  held  themselves  empowered  (if  the  application  was  made 
within  a  reasonable  time)  to  set  aside  the  award ;  and  thus  the 
proceedings  were  rendered  complete  by  the  judicious  inter- 
ference of  the  courts  in  cases  where  the  pendency  of  an  action 
had  given  them  jurisdiction:  and,  at  length,  the  stat  0  and  10 
W,  3-  c*  ]  5.  gave  a  complete  remedy,  so  that  both  classes  of  sub- 
mission before  or  after  action  now  stand  on  the  same  footing. 
See  Coleridge  s  nole  on  3  Comm.  17. 

The  subject  may  be  conveniently  distributed  under  the  fol- 
lowing heads : 

I.  The  Submission. 
II.  The  Parties  i hereto, 

III,  Th e  S n bject  of  t h e  R eference, 

IV.  The  Arbitrators  and  Umpire, 
V.  The  Award  or  Umpirage* 

VI.  The  Remedy  to  compel  Performance,  on  a?i  Award  or 
Umpirage  properly  made, 

VII,  Of  the  Means  of  procuring  Relief  against  it,  when  im- 

properly made.  And 

VIII.  The  Effect,  in  precluding  the  Parties  from  suing  on 

the  original  cause  of  Action ,  or  subject  of  Reference. 

1.  Of  the  Submission*  The  submission  may  be  purely  by 
the  act  of  the  parties  themselves ;  or  it  may  he  by  their  act, 
with  the  interposition  of  a  court  of  justice;  in  cilher  case  it 
may  be  either  verbal  or  in  writing ;  the  general  practice,  as 
well  as  the  most  safe,  is  to  prefer  the  latter. 

When  the  submission  is  in  writing,  it  is  most  commonly  by 
mutual  bonds,  given  by  the  parties  each  to  the  other,  in  a  cer- 
tain sum  penal,  on  condition  to  be  void  on  performance  of  the 
award;  but  such  bonds  may  be  given  to  a  third  person,  or  even 
to  the  arbitrator  himself;  Coomb.  100  ;  and  they  may  be  given 
by  other  persons  than  the  parties  themselves,  who  will  incur  the 
forfeiture  if  the  parties  do  not  perform  the  award.  The  sub- 
mission may  also  be  by  indenture,  with  mutual  covenants  to 
stand  to  the  award.    2  Mod.  73* 

It  is  usual  in  articles  of  co-partnership,  to  insert  a  provision, 
that  all  disputes  between  the  partners  shall  be  referred  to  arbi- 
tration. This  has  so  far  the  effect  of  a  submission,  that  one  of 
the  parties  cannot  sue  another  either  at  law  or  in  equity,  for  any 
matter  within  the  terms  or  meaning  of  the  proviso,  without  hav- 
ing hist  bad  an  actual  reference,  which  has  proved  ineffectual, 
or  a  proposal  by  the  plaintiff  to  refer,  and  a  refusal  by  the  de- 
fendant.   See  2  AlL  585  (56*9)  :  2  Brownl.  c.  336, 

All  the  cases  of  awards  reported  in  the  books  for  a  long 
scries  of  years  appear  to  have  been  made  on  submissions,  by  the 
act  of  the  parties  only  ;  but  when  mercantile  transactions  and 
accounts  came  to  be  frequently  the  subject  of  discussion  in  the 
courts,  it  became  a  practice,  in  cases  of  that  kind  (as  well  as 
others  alluded  to  above),  to  refer  the  matters,  by  consent  of  par- 
ties, under  a  rule  of  nisi  prius;  which  was  afterwards  made  a 
rule  of  that  court,  out  of  which  the  record  proceeded,  and  per- 
formance of  the  award  was  enforced  by  process  of  contempt. 
This  practice  does  not  appear  to  have  begun  before  the  reign 
of  Charles  II.,  for  the  reports  of  that  period  show,  that  it  was 
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not  before  the  latter  end  of  that  reign,  that  the  courts  granted 
their  interference  without  reluctance.  Their  utility,  however, 
was  at  length  so  well  understood,  that  the  legislature  resolved 
to  place  arbitrations  entered  into,  where  no  action  was  pending, 
on  the  same  tooting.  Accordingly  by  stat.  J)  and  10  IV.  'A.  v.  IV 
it  was  enacted,  '«  That  ic  shall  and  may  be  lawful  to  and  for  all 
traders  and  merchants,  and  others,  desiring  to  end  by  arbitra- 
tion, any  controversy,  suit  or  quarrel,  for  which  there  is  no 
other  remedy,  but  by  personal  action,  or  suit  in  equity,  to  agree 
that  their  submission  of  (heir  suit  io  the  award  or  umpirage  of 
any  person  or  persons ,  should  he  made  a  rate  of  any  of  his  Ma- 
jesty's courts  of  record  :  and  to  insert  such  their  agreement  in 
their  submission,  or  the  condition  of  the  hand  or  promise  where- 
by they  ohligo  themselves  respectively  ;  which  agreement  being 
so  made  and  inserted,  may  on  producing  an  affidavit  thereof, 
made  by  the  witnesses  thereunto,  or  any  one  of  them,  in  the 
court  of  which  the  same  is  agreed  to  be  made  a  rule,  and  on 
reading  and  filing  the  said  afhilavit  in  court,  he  entered  of  re- 
cord in  such  court  ;  and  a  rule  shall  thereupon  be  made  by  the 
said  court,  that  the  parties  shall  submit  to,  and  finally  be  con- 
cluded by  the  arbitration  or  umpirage,  which  shall  be  made  con- 
cerning them,  by  the  arbitrators  or  umpire,  pursuant  to  such 
submission;  and  in  case  of  disobedience  to  such  arbitrator  or 
umpirage,  the  party  neglecting  or  refusing  shall  be  subject  to 
all  the  penalties  of  contemning  a  rule  of  court/* — On  this  sta- 
tute, and  awards  made  in  consequence,  see  1  Stra.  1,2:  2  Stra. 
1178  :  10  JJW.  332,  3  :  Barnes,  55.  8  ;  1  AW*.  72:  Cpmgns, 
114:  1  Ld.  Rat/m,  664  :  3  East,  603. 

The  above  statute  is  merely  declaratory  of  what  the  law  was 
before  its  passing,  where  no  cause  was  depending.  L2  Burr.  701 . 

Under  this  statute  a  submission  to  arbitration  may  be  made 
a  rule  of  court  in  vacation,  5  B.  <§•  A.  £17.  The  statute  does 
not  extend  to  criminal  matters,  as  an  indictment  for  an  assault. 
8  Term  R.  520:  2  Daw  tip  Ry.  265:  and  see  Bac.  Ab.  Arbitra- 
ment (B  )  (7th  ed.)  But  see  i)  East,  4^7  :  I  Moo.  120. 

The  extent  of  the  submission  may  be  various,  according  to  the 
pleasure  of  the  parties  ;  it  may  be  of  one  particular  matter  only, 
or  of  many,  or  of  every  subject  of  litigation  between  them. 

Jt  is  proper  to  fix  a  time,  within  which  the  arbitrators  shall 
pronounce  their  award:  but  where  the  submission  limits  no 
time  for  the  making  of  the  award,  that  shall  be  understood  to 
be  within  convenient  time  ;  and  if  in  such  a  case  the  party  re- 
quest the  arbitrators  to  make  an  award,  and  they  do  not,  a  revo- 
cation of  the  authority  afterwards  will  be  no  breach  of  the  sub- 
mission.   2  Keh  10,  20. 

The  submission  being  the  voluntary  agreement  of  the  par- 
tics,  the  words  of  it  must  be  so  understood  as  to  give  a  reason- 
able construction  to  their  meaning,  and  to  make  their  intention 
prevail :  and  where  there  is  a  repugnancy  in  the  words  of  the 
submission,  the  latter  part  shall  be  rejected,  and  the  former 
stand.    Poph.  15,  1 6. 

It  has  been  said  that  as  all  authority  is  in  its  nature  revo- 
cable, even  though  made  irrevocable,  therefore  a  submission  to 
an  award  may  be  revoked  by  either  of  the  parties;  such  at  least 
was  the  determination  under  the  old  law  as  reported  in  the  year- 
books, and  ancient  reporters;  but  now  it  may  reasonably  be  sup- 
posed, that  the  courts  would  sustain  an  action  on  the  case,  for 
countermanding  the  authority  uf  the  arbitrator.  A  case  is  re- 
ported in  two  books,  one  being  evidently  nothing  more  than  a 
loose  note;  1  Sid.  281  ;  the  other  report  is  at  length,  and  the 
manner  of  the  pleadings  distinctly  given;  the  breach  being  as- 
signed in  a  discharge  by  the  defendant  of  the  arbitrators  from 
making  any  award  ;  and  the  judgment  of  the  court  without 
much  hesitation  in  favour  of  the  plaintiff.    2  Keh.  10.  20.  21. 

If  one  of  the  parties  revokes  the  submission  or  hinders  the 
arbitrator  from  proceeding,  this  is  a  contempt,  and  an  attach- 
ment will  issue.  Sulk.  IS.  But  tins  is  only  when  the  sub- 
mission has  been  made  a  rule  of  court  before  the  revocation ;  if 
it  has  not,  there  is  no  contempt;  7  East,  60S:  1  Bing.  88: 
I  Jac.  $  Walk.  511  ;  but  the  party  may  bring  his  action.  5  East, 
866  :  5  Bam.  %  A.  507 ■ 


This  applies  only,  however,  to  the  case  of  an  express  revo- 
cation ;  not  to  that  which  must  necessarily  be  implied  by  con- 
struction of  law  from  another  act  of  the  party.  Thus,  if  a 
woman  while  sole,  submit  to  arbitration,  and  marry  before  the 
making  of  the  award,  or  before  the  expiration  of  the  time  for 
making  it,  the  marriage  operates  as  a  revocation.  JV.  Jones, 
388:  3  Keh.  9  745.  See  Charnley  v.  Winstanley,  5  East ,266: 
and  5  Barn.  8$  A.  507- 

The  court  have  no  authority  by  9  and  10  W.  3.  c.  15.  to 
make  a  parol  submission  to  an  award  a  rule  of  court.  Ansel!  v. 
Evans,  7  T.  R.  h 

The  court  will  not  presume  that  the  matters  in  difference  sub- 
mitted to  arbitration,  arose  subsequent  to  the  indenture  of  as- 
signment and  power  of  attorney  from  the  principals  to  the 
plaintiff ;  but  such  matter  may  be  pleaded  by  way  of  defence 
to  the  action.    Ib.  517- 

lt  is  not  necessary  for  the  plaintiff,  in  setting  the  assign- 
ment to  him  from  his  principals  (by  virtue  of  which  he  was 
authorized  to  submit  their  demands  to  arbitration),  to  make  a 
profert  of  the  same  in  his  declaration.    7  T.  R.  517. 

The  court  will  nol  make  a  submission  to  an  award  a  rule  of 
court,  where  part  of  the  matter  agreed  to  be  referred  has  been 
made  the  subject  of  an  indictment;  the  stat.  9  and  10  IV.  3. 
c.  \~>.  for  regulating  "controversies,  suits,  or  quarrels/'  by 
arbitration,  being  confined  to  civil  disputes.  IVatson  v.  M'Cul- 
lum}  ib.  520.  Nor  will  they  entertain  a  motion  for  setting 
aside  an  award  founded  upon  an  indictment  at  the  assises  (for 
not  repairing  a  road),  though  the  question  in  dispute  be  of  a 
civil  nature.    2  Dow.  §  By.  265* 

Where  parties,  by  an  indorsement  in  general  terms  on  the 
bonds  of  submission  to  arbitration,  agree  that  the  time  for 
making  the  award  shall  be  enlarged,  such  agreement  virtually 
includes  all  the  terms  of  the  original  submission  to  which  it 
has  reference;  amongst  others,  that  the  submission  for  such  en- 
larged time  shall  be  made  a  rule  of  court,  and  consequently  the 
party  is  liable  to  an  attachment  for  non-performance  of  an  award 
made  within  such  enlarged  time  after  the  stat.  9  &  10  IV.  3,  c.  15. 
Evans  v.  Thomson,  5  East,  1 89 ;  and  see  2  Barn,     C.  1 79- 

II.  The  Parties.  Every  one  who  is  capable  of  making  a 
disposition  of  his  property,  or  a  release  of  his  right,  may  make  a 
submission  to  an  award  ;  but  no  one  can  who  is  either  under  a 
natural  or  civil  capacity  of  contracting.  Therefore  a  married 
woman  cannot  be  part//  to  a  submission,  whatever  may  Ijc  the 
subject  of  dispute,  whether  arising  before  or  after  her  marriage; 
but  the  husband  may  submit  for  himself  and  his  wife.  Sir.  351. 

On  the  principle  that  an  infant  cannot  bind  himself  for  any 
thing  but  necessaries,  it  is  clear  he  cannot  be  party  to  a  sub- 
mission;  whether  the  matter  in  dispute  be  an  injury  done  to 
him,  or  an  injury  done  by  him  to  another;  but  a  guardian 
may  submit  for  an  infant,  and  bind  himself  that  he  shall  per- 
form the  award.  See  Comb.  31 8.  Roberts  v,  Newbold,  which 
established  this  principle,  in  contradiction  to  former  determi- 
nations. 

An  executor  or  administrator  may  submit  a  matter  in  dispute 
between  another  and  himself,  in  right  of  his  testator  and  in- 
testate ;  but  it  is  at  his  own  peril  ;  for  if  the  arbitrator  do  not 
give  him  the  same  measure  of  justice  as  he  would  be  entitled 
to  at  law,  he  must  account  for  the  deficiency  to  those  inte- 
rested in  the  effects.  See  Dyer,  21f>.6,217-  a:  Com.  Dig. 
Admin.  (1.  i.)  :  3  Leon.  53:  and  Barry  v.  Rush,  1  Term  Rep. 
69)  :  Sac.  Ab.  Arbitrament.  (C.) 

So  the  assignees  of  a  bankrupt  may  submit  to  arbitration  any 
disputes  between  their  bankrupt  and  others.  See  §  88.  of  the 
new  bankrupt  act,  6"  G.A.  c.  16';  and  see  tit.  Bankrupt. 

Those  only  who  are  actually  parties  to  the  submission  shall 
be  bound  by  the  award. —  For  the  case  of  partners,  see  2  Mod. 
22S. — Of  co-parishioners,  Mudy  v.  Osa/n,  Lit.  SO. 

So,  in  general,  a  man  is  bound  by  an  award,  to  which  he 
submits  for  another.  Alsop  v.  Senior,  2  Keb.  70J.  718.  And 
see  Bacon  v.  Dubany  ;  the  case  of  an  attorney  submitting  for 
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his  principal  without  authority  from  him.  4  Ld.  Raym.  24(5 : 
see  Kud  on  Awards,  p.  27  :  and  Cottrctt  v.  Child,  1  Rep.  £&. 
104  :  1  Ca.  Ch.  86*. 

But  if  a  man  authorise  another  on  li is  behalf  to  refer  a  dis- 
pute, the  award  is  binding  on  the  principal  alone;  Dyer,  216". 
b.  217  ;  unless  the  agent  Binds  himself  for  the  performance  of 
the  principal.    1  Wits.  28.  58. 

When  there  are  several  claimants  on  one  side,  and  they  all 
agree  to  submit  to  arbitration,  and  sortie  only  enter  into  a  bond 
to  perform  the  award,  the  award  shall  bind  the  rest.  Wood 
and  id.  v.  Thomson  and  aL  M«  24  Car.  B.  R. :  Roll.  Abr.  tic. 
Arbitr.  F.  11. 

Where  there  are  two  on  one  side,  though  they  will  not  he 
bound  the  one  for  the  other,  yet  if  the  award  be  general,  that 
they  shall  do  one  entire  thing,  both  shall  be  bound  to  the  per- 
formance of  the  whole.     Cro.  Car.  434. 

If  the  husband  and  wife  submit  to  arbitration  any  thing  in 
right  of  the  wife,  the  wife  shall,  after  the  death  of  the  husband, 
be  bound  by  the  award.  Lumty  v.  Htttton,  1  Roll.  Rep.  2(>8,  <). 

An  award  creates  a  duty  which  survives  to  executors  of  ad- 
ministrators ;  they  shall  therefore,  on  the  one  hand,  be  com- 
pelled to  the  performance  if  made  against  their  testator  or  in- 
testate ;  and  on  the  other  may  take  advantage  of  it,  if  made  in 
his  favour.    2  Fen$.  24$  :  1  Ld.  Raym.  248. 

And  it  is  a  general  rule,  that  all  those  who  would  be  bound  by 
an  award  may  take  advantage  of  it. 

Generally  speaking  a  submission  of  all  matters  between  the  j 
parlies,  when  there  are  more  persons  than  one,  either  on  one 
or  both  sides,  is  the  same  as  a  submission  of  all  matters  between 
the  parties,  any  or  either  of  them  ;  Corny  ns,  328  ;  and  therefore 
on  submission  by  A.  and  15.  on  the  one  side,  and  C.  and  D.  on 
the  other,  the  award  may  be  of  matters  between  A.  and  C.  I 
alone,  or  between  A.  and  B,  together,  with  C.  alone,  or  vice 
versa1  ;  and  money  may  be  awarded  to  be  paid  accordingly. 
This  rule,  however,  may  be  controlled  by  the  words  of  the  sub- 
mission, in  which  it  is  in  this  case  more  particularly  requisite 
to  he  very  exact.  See  Kud  on  Awards,  121 :  SCo.  98.  a:  Hardr, 
59<) :  1  Fern.  259:  Coin.  54/:  Roll.  Ahr.  tit.  Arbitr,  D.  5.  0.  S. 

Where  there  were  two  causes,  one  between  A.  and  B.,  and  the 
other  between  A.  and  C,  and  an  order  was  made  in  the  first  of 
all  matters  in  difference,  and  by  a  subsequent  order  C.  was 
made  a  party  to  the  reference,  and  all  matters  in  difference 
between  A.,  B.,  and  C,  were  referred  to  the  arbitrator,  so  as  he 
make  his  award  of  and  concerning  the  premises  on,  &c.?  and 
the  arbitrator  made  two  awards,  in  one  of  which  he  awarded 
that  A.  was  indebted  to  B.,  without  noticing  C,  and  in  the  ' 
other  awarded  that  A.  was  indebted  to  C,  without  noticing 
B.;  both  awards  were  held  bad,  as  not  determining  all  matters 
in  difference,  according  to  the  condition.  Winter  v.  Munton 
and  another,  2  Moo.  725:  and  see  1  Brod.     Bing.  350. 

III.  The  Subject  of  the  Reference.   Though  the  courts  have 
at  all  times  manifested  a  general  disposition  to  give  efficacy  to 
awards,  yet  there  are  some  cases  in  which  they  have  refused  ' 
them  their  protection,  because  the  subjects  on  which  they  were 
made  were  not  the  proper  objects  of  such  reference. 

The  only  motive  which  can  influence  a  man  to  refer  any 
subject  of  dispute  to  the  decision  of  an  arbitrary  judge,  is, 
to  have  an  amicable  and  easy  settlement  of  something  which 
in  its  nature  is  uncertain.  An  award,  therefore,  is  of  no  avail 
when  made  of  debt  on  a  bond  for  the  payment  of  a  sum 
certain,  whether  it  be  single,  or  with  a  condition  to  be  void 
on  the  payment  of  a  less  sum  ;  nor  if  made  of  debt  for  arrears 
of  rent  ascertained  by  a  lease  ;  nor  of  covenant  to  pay  a  certain 
sum  of  money  ;  B  la  he's  case,  6  Co.  43,  44 ;  nor  of  debt  on 
the  arrears  of  an  account,  as  formerly  taken  before  auditors  in 
an  action  of  account ;  1  Lev.  292  ;  nor  of  damages  recovered 
by  a  judgment:  Gouldsh.  91,  92;  for  in  all  these  cases  the 
demand  is  ascertained.  But  see  Lumley  v,  flu  Hon,  Roll.  Abr. 
tit  Arbitr,  B.  8.  and  Coxal  v.  Sharp,  1  Keb.  9^7 ;  as  it  seems  ' 
that  when  joined  with  other  demands  of  an  uncertain  nature, 


those  which  are  certain  may  also  he  submitted;  even  in  the 
case  of  a  verdict  and  judgment. 

But  in  general,  where  the  party  complaining  could  recover 
by  action  only  ttneerfain  damages,  the  subject  of  complaint 
may  be  the  object  of  a  reference  to  arbitration  ;  as  any  demand 
not  ascertained  by  the  agreement  or  contract  of  the  parties, 
though  the  claimant  demands  a  sum  certain  :  as  a  claim  of  5l. 
for  different  expences  in  the  service  of  the  other  party.  Sower 
v.  Brad  field,  Cro.  KHz.  422,  So  an  action  of  account  may  be 
submitted  ■  for,  till  the  account  be  taken,  the  sum  remains  un- 
certain.   Roll.  Abr.  tit,  Arbitr.  R.  4. 

It  is  said,  and  it  appears  justly,  that  all  kinds  of  personal 
wrong,  the  compensation  for  which  is  always  uncertain,  de- 
pending on  the  verdict  of  a  jury,  may  be  submitted  to  arbitra- 
tion ;  where  the  injury  done  to  the  individual  is  not  considered, 
by  the  policy  of  the  state,  as  merged  in  the  public  crime,  which 
latter  can  never  be  the  subject  of  arbitration. 

In  the  case  of  deeds,  when  no  certain  duty  accrues  by  the 
deed  alone,  but  the  demand  arises  from  a  wrong  or  default 
subsequent,  together  with  the  deed,  as  in  the  case  of  a  bond 
to  perform  covenants,  or  covenant  to  repair  a  house,  there  the 
demand  being  for  damages  for  a  breach  may  be  submitted  to 
award.  Blake's  case,  6  Co.  48,  44  :  Cro.  Jac.  99-  However, 
in  all  cases,  where  the  demand  arises  on  a  deed,  the  submission 
ought  also  to  be  by  deed ;  because  a  specialty  cannot  be 
answered  but  by  a  specialty.  Lumfey  v.  [Jut ton,  before  quoted. 
See  Bac.  Ab.  Arbitrament.  (A,) 

Much  doubt  and  uncertainty  seems'  anciently  to  have  pre- 
vailed on  a  question,  "  How  far  a  dispute  concerning  land 
could  be  referred  to  an  arbitrator;  and  how  far,  on  an  actual 
reference,  the  parties  were  bound  by!  his  award/'  But  it 
appears  that  the  real  difficulty  was  how  to  enforce  an  award 
made  on  a  reference  of  a  dispute  concerning  land ;  for  when- 
ever the  submission  was  by  bond,  it  was  almost  universally 
held,  that  the  party  who  did  not  perform  the  award  forfeited 
the  bond.    Keltic  ay,  43,  45. 

The  present  rule  of  law  therefore  is  that  "  Where  the 
parties  might  by  their  own  act  have  transferred  real  property, 
or  exercised  any  act  of  ownership  with  respect  to  it,  they  may 
refer  any  dispute  concerning  it  to  the  decision  of  a  third  person, 
win  j  may  order  the  same  acts  to  be  done,  which  the  parties 
tl  Kin  selves  might  do  by  their  own  agreement/'  Knight  v. 
Burton ,  6  Mod.  231:  Trusloe  v.  Ascware,  Cro.  EL  %33 : 
I) if.  1  83,  in  marg. 

As  real  property  cannot  be  transferred  by  the  parties  them- 
selves without  deed,  wherever  that  makes  a  part  of  the  dispute, 
the  submission  as  well  as  the  award  Qand  whatever  act  is  bv 
the  award  directed  to  be  performed  by  the  parties,  as  to  real 
property,]  must  also  be  by  deed.  Though  an  award  cannot 
convey  lands,  yet  it  will  stop  one  party  to  the  reference  from 
disputing  the  title  of  the  other  party,  in  whose  favour  the 
arbitrator  has  awarded.  Doe  v.  Rosser,  3  Easl^  15  ;  and  see 
8  East,  3$  :  3  Camp.  444.  And  the  property  in  a  chattel  will 
not  pass  by  the  mere  force  of  an  award,  without  the  assent  of 
the  party.  15  East,  100. 

IV.  The  Arbitrators  and  Umpire.  Every  one  whom  the  law 
supposes  free,  and  capable  of  judging,  whatever  may  be  his 
character  for  integrity  or  wisdom,  may  be  an  arbitrator  or  um- 
pire ;  because  he  is  appointed  by  the  choice  of  the  parties  them- 
selves, and  it  is  their  folly  if  they  choose  an  improper  person. 

An  infant  cannot  be  an  arbitrator ;  nor  a  married  woman  ; 
nor  a  man  attainted  of  treason  or  felony.  But  an  unmarried 
woman  may  be  an  arbitratrix.  Duchess  of  Suffolk's  case,  S  E. 
4.  1 :  Br.  37. 

It  is  a  general  rule  of  law,  founded  on  the  first  principles 
of  natural  justice,  that  a  man  cannot  take  on  himself  to  be 
judge  in  his  own  cause;  but  should  he  he  nominated  an  arbi- 
trator, by  or  with  the  consent  of  the  opposite  party,  the  objec- 
tion is  waived  ;  and  the  award  shall  be  valid.  Matt  heir  v.  Alter- 
ion,  Comb.  281 ;  4  Mod.  22(>  :  Hunter  v.  Benison,  Hardr.  43, 
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The  nomination  of  the  umpire  is  either  made  by  the  parties 
themselves,  at  the  time  of  their  submission,  or  left  to  the  dis- 
cretion of  the  arbitrators.  Where  two  arbitrators  (as  is  most 
frequently  the  ease)  have  this  power,  the  law  provides  that  the 
choice  shall  he  fair  and  impartial,  and  that  it  shall  not  even  be 
left  to  chance,  election  being  an  act  of  the  will  and  understand- 
ing,   2  Fern.  485, 

On  a  rule  nisi  to  set  aside  an  award,  made  by  an  umpire  and 
one  of  two  arbitrators,  it  appeared  that  the  umpire  had  been 
chosen  by  lot  out  of  four  persons,  two  of  whom  were  nomi- 
nated by  each  of  the  arbitrators. —  Held  that  the  appointment 
was  bad,  and  that  the  appointment  of  the  third  person  in  such 
eases  must  he  the  act  of  the  will  ami  judgment  of  the  two; 
must  he  matter  of  choice,  and  not  of  chance,  unless  the  parties 
consent  to  or  acquiesce  in  some  other  mode.    Casselts  case,  9 

There  is  no  part  of  the  law  relative  to  awards  in  which  so 
much  uncertainty  and  confusion  appear  in  the  reported  cases, 
as  on  this  respecting  the  umpire.  The  time  when  the  power 
of  the  arbitrators  ceases,  and  that  of  the  umpire  begins ;  the 
time  when  the  umpire  may  be  nominated ;  and  the  effect  of 
his  nomination  ;  have  each  in  its  turn  proved  questions  of 
sufficient  magnitude  to  exercise  and  distract  the  genius  of  the 
Juwvers.  The  time  limited  for  the  umpire  to  make  his  um- 
pirage has  sometimes  been  the  same  with  that  limited  for  the 
arbitrators  to  make  their  award.  It  is  now,  however,  most 
usual,  and  certainly  more  correct,  to  prolong  the  time  beyond 
that  period. 

In  this  case  of  a  prolongation  of  time,  the  authority  of  the 
arbitrators  is  determined,  and  that  of  the  umpire  immediately 
begins,  on  the  expiration  of  the  time  specified  to  be  allowed  to 
the  arbitrators, 

The  point  on  which,  on  all  the  forms  of  submission,  the 
greatest  difficulty  lias  been  felt,  has  been  to  decide  whether 
any  conduct  of  the  arbitrators  can  authorise  the  umpire  to 
make  his  umpirage  before  the  expiration  of  the  time  limned 
for  making  their  award. 

On  this  head  the  following  seems  to  he  undeniably  the 
clearest  and  most  accurate  opinion.  If  the  arbitrators  do  in 
fact  make  an  award  within  the  time  allowed  to  them,  thai  shall 
be  considered  as  the  real  award ;  if  they  make  none,  then  the 
umpirage  shall  take  place ;  and  there  is  here  no  confusion  as 
to  the  concurrence  of  authority  with  respect  to  the  time.  The 
umpire  has  no  concurrence  absolutely,  but  only  conditionally, 
if  the  arbitrators  make  no  award  within  their  time.  This 
applies  equally  to  the  case  where  the  umpire  is  confined  to  the 
same  time  with  the  arbitrators,  and  to  that  where  a  farther 
time  is  given  to  him.  Chase  v.  Dare,  Sir  T.  Jones.  16"3:  see 
also  Godb.  241 :  1  Lev.  174.  2S5  :  1  Ld.  Rai/m.  671:  12  Mod. 
512:  Lutrv.  541.  4:  Cro.  Car.  263  :  1  Mod.  274;  Sir  T. 
Raipn.  205:  1  Salk.  7h 

It  is  now  finally  determined  that  the  arbitrators  may  nomi- 
nate an  umpire  before  they  proceed  to  consider  the  subject 
referred  to  them  ;  and  that  this  is  so  far  from  putting  an  end 
to  their  authority,  that  it  is  the  fairest  way  of  choosing  an 
umpire.  2  Term  Rep*  646.  And  it  is  in  fact  not  unusual  for 
the  parties  to  make  it  a  condition  in  the  submission  that  the 
umpire  shall  be  chosen  by  the  arbitrators,  before  they  do  any 
other  act.  They  may  also,  when  a  farther  day  is  given  to  the 
umpire,  and  the  choice  left  to  them  in  general  terms,  choose 
him  at  any  time  after  the  expiration  of  their  own  time, 
provided  it  be  before  the  time  limited  for  him.  3  Keh.  387  : 
Freem.  378:  2  Mod.  169 :  15  E.  R.  556:  and  see  9  Barn. 
<$•  Ores*  407.  And  if  the  arbitrators  disagree  before  the  time 
of  making  the  award  expires,  they  may  appoint  an  umpire 
immediately,  and  he  may  make  his  award  before  the  arbitrators' 
time  expires.  3  Maute  £?  S.  55Q.  And  he  need  not  state  that 
the  arbitrators  have  disagreed.  5  Maule  $  S.  1Q3.  But 
an  award  made  by  arbitrators  and  an  umpire  jointly,  on  a  refer- 
ence to  them  severally,  is  bad.  9  Price,  612. 

From  the  opinio]!  that  the  arbitrators  having  once  elected  an 


umpire  had  executed  their  authority,  it  has  been  thought  to 
follow  as  a  necessary  consequence,  that  if  they  elected  one  who 
refused  to  undertake  the  business,  they  could  not~clect  another. 
This  opinion  has  been  supported  by  two  chief  justices,  but 
over-ruled  (surely  with  propriety)  by  determinations  of  the 
court.  3  Lev.  263:  2  Vent.  113  :  Palm.  289:  2  SauncL 
1  Salk  70:  I  Ld.  Raijm.  222  :  12  Mod.  120:  11  East,  367- 

When  the  person  to  whom  the  parties  have  agreed  to  refer 
the  matters  in  dispute  between  them  has  consented  to  under- 
take the-  office,  he  ought  to  appoint  a  time  and  place  for  exa- 
mining the  matter,  and  to  give  notice  of  such  appointment 
to  the°parties  or  to  their  attornies  ;  if  the  submission  be  by 
rule  of  reference  at  nisi  prius,  the  witnesses  should  be  sworn 
at  the  bar  of  the  court,  or  afterwards  (if  neglected)  before 
a  judge. 

"The  parlies  must  attend  the  arbitrators,  according  Id  the  ap- 
pointment, either  in  person  or  by  attorney,  with  their  witnesses 
and  documents.  The  arbitrators  may  also,  if  they  think  pro- 
per, examine  the  parties  themselves,  and  call  for  any  other 
information* 

Where  a  time  is  limited  for  making  the  award,  it  cannot  be 
made  after  that  time,  unless  it  be  prolonged.  When  the  sub- 
mission is  by  the  mere  act  of  the  parties,  that  prolongation 
may  be  made  by  their  mutual  consent ;  otherwise  a  rule  of 
court  is  necessary  for  the  purpose.  See  Tidd,  827-  (9th  ed.) 

The  law  has  secured  each  of  the  parties  against  the  volun- 
tary procrastination  of  the  other,  by  permitting  the  arbitrator 
on  due  notice  given  to  proceed,  without  his  attendance,  WaU 
ler  v.  King,  u  Mod.  :  2  Eq.  Ah.  92.  c.  3.  Or  the  willing 
party  may  press  his  opponent  by  rule  of  the  court  to  attend 
the  arbitrator,  who  on  failure  may  make  this  award  without 
such  attendance.    Hetley  v.  Hctteij,  in  Scac.  Mick.  1789* 

It  bus  been  formerly  held  that  an  umpire  cannot  proceed  on 
the  report  of  the  arbitrators,  but  must  hear  the  whole  matter 
anew  ;  but  there  seems  to  be  no  good  reason  why  the  umpire, 
if  he  think  proper,  may  not  take  those  points  on  which  the  arbi- 
trators agree  to  be  as  they  report  them.  The  nature  of  his 
duty  is  only  to  make  a  final  determination  on  the  whole  subject 
of  dispute,  where  the  arbitrators  cannot  do  it ;  and  by  adopting 
their  opinion  as  far  as  they  agree,  and  incorporating  it  with  his 
own  on  the  other  points,  he  etfectu ally  makes  that  final  deter- 
mination. And  in  this  manner  umpires  do  usually  act:  and 
they  are  justified  in  so  doing  unless  requested  to  re-examine 
the  witnesses.    4  Term  Rep.  589-   See  tiild,  S27.  (yth  ed.) 

The  arbitrator  is  in  general  bound  to  proceed  according  to 
the  order  of  evidence  which  governs  the  courts  of  law.  1  Mc.  CM. 
if  F.  1 60.  Where  he  is  empowered  to  examine  the  parties 
to  the  suit  on  oath,  he  may  in  his  discretion  examine  a  party 
in  support  of  his  own  case,  or  may  waive  the  objection  to  a 
witness  that  he  is  intended  and  ought  to  have  been  made  a 
party.  3  Barn,  $  C.  590:  5  Dow.  %  Rij.  301  ;  2  TaitnL 
32  h:  S.  C.  8  Taunt.  tif)4. 

Though  the  words  in  the  submission  which  regulate  the  ap- 
pointment of  an  umpire  be  not  perfectly  correct ;  but  might 
from  the  grammatical  order  seem  to  imply  that  the  arbitrators 
and  the  umpire  should  all  join  together  to  make  an  award,  yet 
an  award  made  by  the  arbitrators  without  the  participation  of 
the  umpire,  will  be  considered  as  satisfying  the  terms  of  sub- 
mission. Roll.  Ab.  tit.  Arbitr.  p.  6. — And  on  the  other  hand, 
an  umpirage  made  by  the  umpire  jointly  with  the  arbitrators, 
is  good  ;  their  approbation,  shown  by  joining  with  him,  being 
mere  surplusage,  does  not  render  the  instrument  purporting  to 
to  be  his  umpirage  in  any  degree  less  the  act  of  his  judgment. 
Soufsbif  v.  Hodson,  2  Biacksl  4(i3  :  4  Taunt.  232. 

Unless  it  be  expressly  provided  in  the  submission,  that  a 
less  number  than  all  the  arbitrators  named  may  make  the 
award,  the  concurrence  of  all  is  necessary  ;  and  where  such 
a  proviso  is  made  all  must  be  present,  unless  those  who  do 
not  attend  had  proper  and  sufficient  notice,  and  are  wilfully 
absent.    Barnes,  57* 

As  to  the  necessity  imposed  on  the  arbitrators  or  umpire 
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of  giving  notice  of  their  award,  the  following  are -the  clearest 
determinations-  If  the  award  be  made  before  the  day  limited 
in  the  submission,  £he  parties  shall  not  be  bound  by  any  tiling 
awarded  to  fte  done  Ik i ore  that  day,  unless  they  have  notice ; 
but  they  nn.-:  ^ii  inuUeo  at  their  peril  of  any  thing  ordered 
at  the  day.  S  Ed*  4.  J  ■  Br.  37:  Keihvay,  175  ;  seeCVo.  EL 
97  :  Cro*  Car.  ISd,  3. 

It  has  long  been  the  practice  to  guard  against  the  conse- 
quences of  the  want  of  notice,  by  inserting  a  proviso  in  the 
condition  of  the  arbitration-bond,  not  only  that  the  award  shall 
be  made,  but  that  it  shall  be  delivered  to  the  parties  by  a  cer- 
tain day:  and  then  the  bond  will  not  be  forfeited  by  non- per- 
formance, unless  the  party  not  performing  had  notice  ;  and 
the  award  ought  to  be  delivered  to  all  the  persons  who  are 
parties  on  either  side.  Hungate's  case,  5  Co.  1 03 :  Cro.  EL 
885 :  Mo.  6*4-2. 

The  object  of  every  reference  is  a  final  and  certain  deter- 
mination of  the  controversies  referred,  A  reservation  of  any 
point  for  the  future  decision  of  the  arbitrator,  or  of  a  power  to 
alter  the  award,  is  inconsistent  with  that  object;  and  therefore 
it  is  established  as  a  general  rule  that  such  a  reservation  is  void; 
3  B.cy  AdoL2{)5;  but  the  reservation  of  a  mere  ministerial  act,  as 
the  measuring  of  land,  the  calculation  of  interest  at  a  rate  settled, 
&c.  does  not  Vitiate  the  award.  12  Mud.  13<):  2  Ro.  Hep.  KS<). 
214,215:  Palm.  110.  146:  Cro.  Jac.  315:  Hob*  218:  Lutw. 
550  :  JIarrfr.  43.  So  also  where  the  question  was  as  to  the 
construction  of  an  act  of  parliament,  and  the  arbitrator  made 
his  award,  but  recommended  that  the  parliament  roll  should  he 
examined  as  to  the  wording  of  the  act,  the  award  was  held 
final    l  Maule  cf  S.  105. 

The  submission  to  the  decision  of  an  individual  arises  from 
the  confidence  which  the  parties  repose  in  his  integrity  and 
skill ;  and  is  merely  personal  to  him  ;  it  is  therefore  incon- 
sistent that  the  arbitrators  or  umpire  should  delegate  any  part 
of  their  authority  to  another  ;  and  such  delegation  is  absolutely 
void.  Hut  it  was  settled  in  the  case  of  Lin  gaud  v.  Eade, 
2  Atk*  501*  (515.)  that  arbitrators,  where  they  award  the  sub- 
stance of  things  to  be  done,  may  refer  it  to  another  to  settle  the 
manner  in  which  it  shall  be  put  in  execution. 

Since  the  introduction  of  references  at  nisi  prius,  there  can 
be  no  question,  but  the  arbitrator  has  a  jurisdiction  over  the 
costs  of  the  action,  as  well  as  over  the  subject  of  the  action  it- 
self ;  unless  some  particular  provision  is  made  to  the  contrary 
by  the  form  of  the  submission.  Instead  of  ascertaining  the 
costs,  the  arbitrator  may  refer  them  to  he  taxed  by  the  proper 
officer  of  the  court,  but  to  no  one  else.    2  Atk.  504.  (519): 

1  SalJc.75:  6  Mud*  VJ5:  Hardw.  181  :  Barnes,  56.  8  :  1  Sid* 
358  :  Sir.  737-  1035  :  Com.  330.  When  it  is  agreed  that  costs 
shall  abide  the  event,  it  means  the  legal  event.  See  3  Term 
Rep*  1 39.    And  also  as  to  awarding  the  costs  of  the  arbitration, 

2  Term  Rep.  f>45.  And  the  arbitrators  may  award  damages 
to  either  party ,  though  in  point  of  law  there  was  no  cause  of 
action.  2  Vent.  243.  If  the  arbitrator  takes  no  notice  of  the 
costs,  but  awards  mutual  releases,  it  shall  be  presumed  to  be 
meant  that  each  party  shall  pay  his  own  costs.    See  Ki/d.  143, 

V.  Award*   or  Umpirage* — Every  award  should  be 

consistent  with  the  terms  of  the  submission;  the  whole  au- 
thority of  the  arbitrators  being  derived  from  thence.  See 
Bac.  Ab*  Arbitrament.  (E.)  Therefore, 

1-  The  award  must  not  extend  to  any  matter  not  compre- 
hended in  the  submission  ;  thus,  if  the  submission  be  confined 
to  a  particular  subject  of  dispute,  w'hile  there  are  other  things 
in  controversy  between  the  parties,  an  award  which  extends  to 
anv  of  these  things  is  void  as  far  as  it  respects  them.  2  Mod. 
SO]):  see  IB  Price,  533  :  3  Taunt,  42 6:  1  Brod.  cy  B*  80. 

If  two  submit  to  the  award  of  a  third  person  all  demands 
between  them ;  without  more  ;  the  word  demands  implies 
all  matters  between  them  concerning  the  lands  of  both  par- 
ties which  are  the  subjects  of  variance.  1  Ld.  Raym.  115: 
Keihv.  99* 

VOL.  I. 


If  the  submission  be,  "  of  all  causes  of  action,  suits,  debts, 
reckonings,  accounts,  sums  of  money,  claims  and  demands/1  an 
award,  "  to  release  all  bonds,  specialties,  judgments,  execu- 
tions, and  extents,"  is  within  the  submission  ;  for  as  all  debts 
are  submitted,  of  course  a  release  may  be  awarded  of  the  secu- 
rities for  them.    2  Saund*  190. 

Where  the  submission  is,  *f  of  all  debts,  trespasses,  and  inju- 
ries/' an  award  "  to  release  all  actions,  debts,  duties,  and  de- 
mands/' does  not  exceed  the  submission ;  the  word  injuries 
comprehending  demands.    3  Bulst.  312. 

The  rule,  however,  is  not  so  strictly  interpreted  as  to  extend 
to  every  thing  literally  beyond  the  submission  ;  if  the  award 
be  of  any  thing  depending  on  the  principal,  it  is  good.  Roll* 
Arb.  B.  %  C.  4,  5,  (>. 

Thus  if  the  submission  be  of  all  trespasses,  and  the  award 
be,  "  that  one  shall  pay  to  the  other  10/.,  and  that  he  shall 
enter  into  a  bund  for  the  sum/'  this  is  good,  because  it  only 
renders  the  award  more  effectual.     Et/d,  yfi. 

In  like  manner  if  it  can  reasonably  be  presumed  that  nothing 
is  in  reality  awarded  beyond  the  submission,  it  has,  in  general, 
been  supported.  10  Co,  131:  2  Jcnk.  26*4-:  Roll.  Arb.  21; 
see  6  Mod.  232. 

On  the  submission  of  a  particular  difference  when  there  are 
other  matters  in  controversy,  though  an  award  of '  a  general 
release  is  void  \  yet  the  proof  of  such  other  disputes  existing  is 
thrown  on  the  party  objecting.  2  Mod.  £M)<):  J  Sid*  154: 
vide  Hub.  lf,l0.    (See  post,  Div.  3.  of  this  head.) 

If  in  a  similar  case  the  arbitrators  award  <f  that  all  suits 
shall  cease,"  this  shall  be  confined  to  suits  relating  to  the 
subject  of  the  submission,  and  void  only  for  the  residue. 
1  Roll*  Rep.  30*2  :  2  Roll.  Rep*  122  :  Cro.  Jac.  663. 

If  the  arbitrator  go  beyond  the  submission  to  direct  the  mode 
in  which  any  of  the  matters  ordered  by  the  award  is  to  be  done, 
this  may  be  rejected  as  a  nullity,  as  forming  no  part  of  the 
award.  1 3  Price*  639 '  %  Barn.  %  C.  170 :  3  Bam.  |  AdoL  2$5. 
But  where  an  arbitrator,  to  whom  a  cause  was  referred  before 
issue,  awarded  a  verdict  and  damages,  it  was  held  that  award- 
ing a  verdict  was  an  excess  of  authority,  and  as  the  award 
was  only  in  one  sentence,  the  direction  could  not  be  rejected. 

1  Mc  Clel.  Sp  Younge,  200* 

On  a  dispute  between  a  parson  and  one  of  his  parishioners, 
whether  the  tithes  should  be  paid  in  kind  or  not;  the  arbitra- 
tor awarded  that  the  parson  should  have  7/-  for  the  tithes  due 
In-fore  the  submission,  and  that  the  parishioner  should  pay  4/. 
annually  for  the  future  tithes.  This  was  held  to  be  a  good 
award,  because  the  submission  comprehended  a  question  con- 
cerning the  future  rights.  Roll.  Arb.  D.  8.  But  an  award 
made  on  the  23d  of  June,  ordering  so  much  rent  to  be  paid, 
by  which  award  itself  appeared  not  to  be  due  till  the  2 4th, 
was  held  bad.    10  Mod.  204. 

If  partners  refer  all  matters  in  difference  between  them,  the 
arbitrators  may  dissolve  the  partnership.  1  Black.  Rep.  475. 
But  they  cannot  award  that  a  part  of  the  sum  paid  as  a  consi- 
deration for  the  partnership  shall  be  refunded.  2  Bos.  PulL 
131  ;  and  see  Dow.  Sf  Ry.  3 1 7.  Where  an  arbitrator,  to  whom 
a  cause  was  referred  at  nisi  prius,  found  that  the  plaintiff  was 
entitled  to  a  way  for  carriages,  which  he  at  first  claimed  by  his 
declaration,  but  afterwards  abandoned,  this  was  held  an  excess 
of  his  jurisdiction,  and  the  award  was  set  aside  pro  tanio. 
Mc  Clel.  §  Younge*  509- 

If  the  reference  be  iC  of  all  matters  in  dispute  in  the  cause  be- 
tween the  parties/'  the  power  of  the  arbitrator  is  confined  solely 
to  the  matters  in  dispute  in  that  suit*  If  it  be  "  of  all  matters 
in  difference  between  the  parties  in  the  suit,"  his  power  is  not 
confined  to  the  subject  of  that  particular  cause,  but  extends  to 
every  matter   in  dispute  between  them.    2  Black*  1118: 

2  term  Rep.  o'44,  5  :  3  Term  Rep*  626. 

As  an  award  of  a  thing  out  of  the  submission  cannot  be 
enforced  by  an  action  at  law,  so  neither  shall  a  man  by  such 
an  award  be  precluded  from  claiming  his  right  in  equity. 
Finch.  Rep.  141. 
o 
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2.  The  award  should  not  extend  to  any  one  who  is  a  stranger 
(that  is,  not  a  party)  to  the  submission*  Thus,  if  two  submit 
to  arbitration  concerning  the  title  to  certain  lands,  and  the 
arbitrators  award  that  all  controversies  touching  the  lands  shall 
cease ;  and  that  one  of  the  parties,  his  wife  and  son,  his  heir  ap- 
parent, by  his  procurement,  shall  make  to  the  other  such  assur- 
ance of  the  land  as  the  other  shall  require,  this  is  void  ;  because 
the  wife  and  son  are  strangers  to  the  submission.  llolL  ArL 
N.  ():  and  see  Samon's  case,  5  Rep,  77-  b* 

Lard  Coke  (10  Rep.  131.  b.)  says,  that  an  award  is  void, 
which  directs  money  to  be  paid  by  one  of  the  parties  to  a  third 
person  not  included  in  the  submission ;  but  this  must  be  un- 
derstood to  hold  good  only  when  such  payment  can  be  of  ?w 
benefit  to  the  other  party  ;  for  an  award  that  one  of  the  parties 
shall  pay  so  much  to  the  creditor  of  the  other  in  discharge  of  a 
debt  is  unquestionably  gout  1.  1  Ld.  Raym.  123:  Roll.  Arb. 
h  .  &  F.  8.    See  Bac.  Ab.  Arbitrament.  (E.) 

And  in  general  a  distinction  is  taken  between  the  case  of  an 
act  awarded  to  be  done  by  a  stranger,  and  that  of  an  act  awarded 
to  he  done  to  him,  by  a  party  to  the  submission  :  in  the  latter 
ease  the  award  is  said  to  be  good ;  and  if  the  stranger  will  not 
accept  the  money  awarded  to  be  paid  to  him  the  party's  obliga- 
tion is  saved.    3  Leon.  62. 

So  where  a  stranger  is  only  an  instrument  to  the  perform- 
ance of  the  award,  no  objection  shall  be  allowed  on  that  ac- 
count :  as  if  it  be,  that  one  of  the  parties  shall  surrender  his 
copyhold  into  the  hands  of  two  tenants  of  the  mansion  who 
shall  present  the  surrender  ;  this  award  is  good.  Roll,  Arbitr* 
E.  7,  8  ;  1  Keb.  56f) :  and  see  Division  4  of  this  head. 

If  the  persons  comprehended  in  the  award  were  in  contem- 
plation of  the  submission,  though  they  were  not  directly  parties 
to  it,  yet  the  award  is  good.  Luiw.  530.  571  :  1  Man  78  ' 
Qomyns,  183:  Roll.  Arb.^B.  IS. 

An  award  shall  not  affect  the  rights  of  persons  not  parties 
to  the  submission.    Fine*  180.  4:  and  see  Id.  14  K 

3.  The  award  ought  not  to  be  of  part  only  of  the  things 
submitted.  This,  however,  must  be  understood  with  a  consider- 
able degree  of  limitation  ;  for  though  the  words  of  the  sub- 
mission be  more  comprehensive  than  those  of  the  award,  yet 
if  it  do  not  appear  that  any  thing  else  was  in  dispute  between 
the  parties,  beside  what  is  comprehended  in  the  award,  it  will 
be  good.    8  Co.  9S  :  RolL  Arb.  L.  5. 

If  a  submission  be  "  of  all  the  premises  or  of  any  part  of 
than"  in  this  case  the  arbitrator  may  undoubtedly  make  an 
award  of  part  only.    Roll.  Arb.  L.  6, 

Upon  a  reference  of  all  actions,  controversies,  Sec.  and  also  of 
two  distinct  matters  in  difference,  if  the  arbitrator  omit  to  de- 
cide one  of  such  distinct  matters,  that  vitiates  the  whole  award. 
7  E.  R.  81 :  and  see  8  East,  13:  2  Mod.  72  - 

If  an  award  be  made  of  all  matters  except  a  bond,  and  of  this 
it  be  awarded  that  it  shall  stand,  the  award  is  good ;  for  it 
shall  be  presumed  there  was  no  cause  to  discharge  the  bond. 
(  >'.>.  Jac.  '217,  400:  Bridg.  91- 

If  arbitrators  award  for  one  thing,  and  say  that  they  will  not 
meddle  with  the  rest,  all  is  void  ;  because  they  have  not  pursued 
their  authority.    Cro.  EL  858  :  see  By.  21 6.  217- 

Where  a  submission  is  of  certain  matters  specifically  named, 
with  a  provisional  clause  <fso  that  the  award  be  made  of 
and  upon  the  premises"  the  arbitrator  ought  to  make  his 
award  of  all,  otherwise  it  will  be  void.  8  Co.  QS :  RolL 
Arb.  L.(J. 

But  where  the  submission  is  general  of  all  matters  in  dif- 
ference between  the  parties;  though  there  should  happen  to 
be  many  subjects  of  controversy  between  them,  if  only  one  be 
fUgnifit'tl  to  the  arbitrator,  lie  may  make  his  award  of  that  :  he 
is^  in  the  language  of  Lord  Coke,  in  the  place  of  a  judge,  and 
his  office  is  to  determine  according  to  what  is  alleged  and 
proved.  It  is  the  business  of  the  parties  grieved,  who  knew 
their  own  particular  grievances,  to  signify  their  causes  of  con- 
troversy to  the  arbitrator ;  for  he  is  a  stranger,  and  cannot 
know  any  thing  of  their  dispute  but  what  is  laid  before  him. 


8  Co.  98.  b  :  1  BrownL  63  :  2  BrotvnL  309;  see  1  Barn.  $ 
Adol.72±- 

In  the  case  of  such  a  general  submission,  if  an  award  con- 
cerning one  thing  only  be  made,  it  shall  be  presumed  (till  the 
contrary  be  shown  by  the  party  objecting)  that  nothing  else 
was  referred.  Cro.  Jac.  200.355:  1  Burr.  2?4.  el  scq.: 
8  E.  R.  445:  1  Barn.  $  A.  lOti.  But  the  arbitrators  ought  to 
decide  on  all  matters  laid  before  them,  or  they  cannot  do  com- 
plete justice.  And  it  is  said  that  on  a  ref  erence  by  rule  of  a 
court  of  equity,  the  award  ought  to  comprehend  all  the  matters 
referred.  1  C.  C.  87.  186.  See  Bac.  Ah.  Arbitrament  (E.) 
(7th  ed.) 

It  is,  however,  no  valid  objection  to  an  award,  that  the  arbi- 
trator had  notice  of  a  certain  demand,  and  that  he  made  no 
award  of  that,  if  in  other  respects  the  award  be  good ;  as 
though  the  sura  in  question  may  not  be  mentioned  in  the 
award,  the  arbitrator  may  have  shown  his  opinion  that  tl»e 
demand  was  unfounded;  as  by  ordering  general  releases,  &c. 
See  1  Saund.  32. 

An  award  of  one  particular  thing  for  the  ending  of  an 
hundred  matters  in  difference  is  sufficient,  provided  it  concludes 
to  thern  all.    J  Keb.  73%  !  1  Lev.  132,  3. 

4.  If  an  award  be  to  do  any  thing  which  is  against  lam, 
it  is  void,  and  the  parties  are  not  bound  to  perform  it.  EM 
Arb.  G. :  1  Sitf.  12:2  Vent.  243.  So  also  is  an  award  of  a 
thing  Which  is  not  physically  or  morally  possible,  or  in  the 
power  of  the  party  to  perform;  as  that  he  shall  deliver  up  a 
deed  which  is  in  the  custody  or  power  of  a  person,  over  whom 
he  has  no  control.  12  Mod.  585:  and  see  RolL  tit.  Arbitr. 
And  an  award  that  the  defendant  shall  be  bound  with  sureties 
such  as  the  plaintiff  shall  approve  is  void,  for  it  may  be  impos- 
sible to  force  the  approbation  of  the  plaintiff.  3  Mod.  72.  23. 
But  in  this  case  the  party  should  enter  into  a  bond  himself, 
and  tender  it  to  the  plaintiff. 

An  award  between  a  lessee  and  a  neighbour,  awarding  an 
act  to  be  done  for  the  beneht  of  the  latter,  by  the  lessee,  which 
would  be  waste  on  the  estate  of  the  lessor,  is  bad.  5  Taunt. 
454  ;  and  see  1  S?vani.  R.  55. 

Where  an  award  is  that  one  of  the  parties  shall  procure  a 
stranger  to  do  a  thing,  there  is  a  distinction  taken  between 
the  case  where  he  has  no  power  over  the  stranger  to  compel 
him,  and  where  he  has  power,  either  by  the  common  law  or  by 
bill  in  equity.  In  the  former  case  the  award  is  void,  for  so 
much  as  concerns  the  stranger.  In  the  latter  it  is  good,  Roll. 
Arb.F.  I.  248.  n.  11  :  March  18:  1  Mod.  9*— (See  ante, 
Division  2,) 

Neither  must  an  award  be  to  do  a  thing  unreasonable  ;  nor 
by  the  performance  of  which  the  party  awarded  to  do  the  act 
mav  subject  himself  to  an  action  from  another.  RolL  Arb. 
,  E.  2.  3.  F.  10  :  Bttls t.  39:  1  Keb.  92:  1  Ro.  Rep.  6:  Cro. 
Car.  226 :  3  Lev.  153. 

What  shall  or  shall  not  be  unreasonable,  is,  however,  matter 
of  construction  in  which  the  cases  differ  considerably.  See 
RolL  Arb.  B.  12 ;  J.  4,  5  :  2  Mod.  304. 

An  award  must  not  be  of  a  thing  which  is  merely  ni<galoryy 
without  any  advantage  to  the  parties.  Roll.  Arb.  J.  10 — 15. 
And  if  a  man  and  a  woman  submit  to  arbitration,  and  it  be 
awarded  that  they  shall  intermarry,  this  is  said  not  to  be 
binding  {Id.  ib.),  lor  one  reason  among  others,  that  it  cannot 
be  presumed  to  be  advantageous  to  them.  Mutual  releases 
are  advantageous,  and  therefore  an  award  of  them  is  good* 
Freem.  51* 

5.  The  award  must  be  certain  and  ^  final.  As  the  intention 
of  the  parties  in  submitting  their  disputes  to  arbitration  is  to 
have  something  ascertained  w  hich  was  uncertain  before,  it  is  a 
positive  rule  that  the  award  ought  to  be  so  plainly  expressed, 
j  that  the  parties  may  certainly  know  what  it  is  they  are  ordered 
to  do.  5  Co.  77*  b.  7s .  «■ 

On  the  construction  of  certainty  and  uncertainty  the  cases 
are  multifarious  ;  and  it  may  be  observed,  that  they  principally 
depend  on  such  circumstances  as  are  peculiar  to  each  case,  and 
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Very  seldom  form  any  general  precedent.  The  rule,  therefore, 
serves  better  to  regulate  the  com!  not  of  arbitrators  than  the 
numerous  exceptions :  as  it  is  the  interest  of  the  party  against 
whom  the  award  is  made  to  be  ingenious  in  finding  out  ob- 
jections, an  award  cannot  be  too  particular  or  precise  in  laying 
down  what  is  to  be  done  by  the  parties,  and  the  manner, 
lime,  and  place  of  their  doing  it  Though  the  two  latter  have 
been  deemed  immaterial  (Stra.  9^5.)  yet  it  is  safest  to  specify 
them* 

Awards  are  now  so  liberally  construed,  tliat  trifling  ob- 
jections are  not  suffered  to  prevail  against  the  manifest  intent 
of  the  parties.  See  1  Burr.  277:  and  past,  Division  &  In 
favour  of  the  equitable  jurisdiction  of  the  arbitrators,  if  that, 
to  which  the  objection  of  uncertainty  is  made,  can  be  asccr- 
i ahied  either  by  the  context  of  the  award,  or  from  the  nature 
of,  and  circumstances  attendant  on  the  tiling  awarded,  or  by 
a  manifest  reference  to  something  connected  with  it,  the  ob- 
jection shall  not  prevail.  See  2  Ld.  Raym.  107o" ;  12  Mod.  585  : 
Lutw.  515  :  Sfra.  [}03.  Where  there  is  no  dale  to  the  award, 
it  shall  l>e  taken  as  dated  from  the  day  of  the  delivery,  which 
may  he  ascertained  by  averment  ■  and  all  other  uncertainties 
may  be  helped  by  proper  averments  in  pleading.  1  Ld.  Raym. 
24i>.  612:  Cro/FJizJhC):  Sty.  28  :  2  Sannd.  2{)2. 

As  an  award  must  be  certain,  so  also  must  it  be  fnal ;  (at 
t he  time  of  making  it  ;  see  1  Ski.  59 1  Lutw.  51 :  Comb*  45(i) 
in  order  to  prevent  any  future  litigation  on  the  subject  of  the 
submission. 

On  this  principle,  an  award  that  each  party  shall  be  non- 
suited in  the  action  which  he  has  brought  against  the  other,  is 
not  good :  because  (amongst  other  reasons)  a  nonsuit  does 
not  bar  from  bringing  a  new  action  ;  but  an  award  that  a 
party  shall  discontinue  his  action,  or  enter  a  retraxit)  is  good. 
2  Godb.  270 :  Rolf.  Arb.  Y .  7. 

An  award — that  all  suits  shall  cease — or,  that  a  bill  in 
Chancery  shall  be  dismissed — or,  that  a  party  shall  not  com- 
mence or  prosecute  a  suit — is  final :  for  it  shall  be  taken  to 
mean,  that  the  debt  and  action  shall  cease  for  ever  ;  that  alone 
being  a  substantial  performance  of  the  award.  6  Mod.  33.  232  : 
2  Ld.  Raym.  t)(]\.  4:  1  Sate.  7*,  75:  Roll.  Arb.  O.  7:  but 
see  2  Sfra.  1024 :  9  E*  R>  4-97- 

An  award  finding  a  debt  due,  but  containing  no  order  to 
pay  it,  cannot  be  enforced  by  attachment.  3  Ring.  63 4>. 
An  award  that  A,  or  B,  shall  do  an  act,  is  bad  for  uncertainty* 
1  Younge  <fy  J.  \6:  and  see  Bac.  Ah.  Arbitrament.  (E.)  An 
award  that  nothing  was  due  to  the  plaintiff  has  been  held 
final,  as  intending  that  the  plaintiff  had  no  right  to  recover  of 
him  in  the  action*    5  Barn,     C.  528  :  and  see  (>  Ring.  225. 

Lastly,  the  award  must  be  mutual ;  not  giving  an  advan- 
tage to  one  party  without  an  equivalent  to  the  other. 

The  principal  requisite,  however,  to  form  that  mutuality, 
about  which  so  much  is  said  in  all  the  cases  usually  classed 
under  this  rule,  is  nothing  more  than  that  the  thing  awarded 
to  be  done  should  be  a  final  discharge  and  satisfaction  of  all 
debts  and  claims  by  the  party  in  whose  favour  the  award  is 
made,  against  the  other,  for  the  matters  submitted :  and 
therefore  the  present  rule  amounts  to  nothing  more  than  a 
different  form  of  expression  of  that  which  requires  that  an 
award  should  be  final.  See  Comb.  4>3Q :  1  Ld*  Raym.  246* : 
Cro.  Eliz.  904;  Corny ns}  328. 

6*.  The  rules  which  at  present  govern  the  construction  of 
awards  arc,  that  they  shall  be  interpreted,  as  deeds,  according 
to  the  intention  of  the  arbitrators.  That  they  shall  not  be 
taken  strictly,  but  liberally,  according  to  the  intent  of  the 
parties  submitting,  and  according  to  the  power  given  to  the 
arbitrators.  1  Burr.  277:  2  Ath  504.  (519)— That  all  actions 
mentioned  in  the  award  shall  be  construed  to  mean,  all  actions 
over  which  the  arbitrators  have  power  by  the  submission. — 
That  if  there  be  any  contradiction  in  the  words  of  an  award, 
so  that  the  one  part  cannot  stand  consistently  with  the  other, 
the  first  part  shall  stand,  and  the  latter  be  rejected;  hut  that 
if  the  latter  be  only  an  explanation  of  the  former,  both  parts 


;  shall  stand*  Palm.  108  :  S  Buhl.  66,  7,— And  that  where  the 
words  of  an  award  have  any  ambiguity  in  them,  they  are 
always  to  be  construed  in  such  a  manner  as  to  give  effect  to 
the  award,  6  Mod.  35.  A  mistake  in  a  matter  of  calculation 
that  turns  the  balance  to  the  other  side  than  that  on  which  it 
ought  to  fall,  will  not  vitiate  an  award  in  tolo.    Ambl  245. 

Much  unnecessary  difficulty  occurs  in  all  the  old  reports  on 
the  construction  that  ought  to  be  put  on  the  award  of  a  re- 
lease ;  but  it  is  clearly  settled,  that  an  award  of  release  up  to 
the  time  of  making  the  award,  is  not  altogether  void  ;  but  that 
it  shall  be  construed  so  as  to  support  tin-  award;  and  that  for 
two  reasons.  1st,  That  it  shall  be  presumed  that  no  difference 
has  arisen  since  the  time  of  the  submission,  unless  it  be  spe- 
cially shown  that  there  has :  2d.  That  a  release  to  the  time  of 
the  submission  is  a  good  performance  of  an  award,  ordering  a 
release  to  the  time  of  the  award  ;  not  because  the  meaning  of 
the  arbitrators  is  so,  but  because  their  meaning  must  be  con- 
trolled so  far  as  it  is  void  by  construction  of  Jaw,  10  Mod*  201 : 
6  Mod.  S3.  5:  2  Ld.  Raym.  96'4,  5 :  1  Ld.  Raym  11 6" :  see 
12  Mod.  8.  11 6,  580  •  GSd&  K>4,  5  :  2  Keb.  4#I  :  I  Sid.  365. 

Formerly*  if  one  part  of  an  award  was  void,  the  whole 
was  considered  so ;  now,  however,  it  is  the  rule  of  the  courts, 
in  many  cases,  to  enforce  the  performance  of  that  which,  had 
it  stood  by  itself,  would  have  been  good,  notwithstanding 
another  part  may  be  bad.  12  Mod.  534.  But  if  that  part  of 
the  award  which  is  void,  be  so  connected  with  the  rest,  as  to 
affect  the  justice  of  the  case  between  the  parties,  the  award  is 
void  for  the  whole.  Cro.  Jac.  5S4.  See  Bac.  Ab.  Arbitra- 
ment (F.)  (7th  ed.) 

When,  from  the  tenor  of  the  award,  it  appears  that  the 
arbitrator  has  intended  that  his  award  should  be  mutual , 
awarding  something  in  favour  of  one  of  the  parties  as  an 
equivalent  for  what  he  has  awarded  in  favour  of  the  other  ;  if 
then  that  which  is  awarded  on  the  one  side  be  void,  so  that 
performance  of  it  cannot  be  enforced,  the  award  is  void 
for  the  whole,  because  that  mutuality,  which  the  arbitrator 
intended,  cannot  be  preserved.  Yelv.  $8 1  Brown.  Q2  : 
Roll.  Arb.  K.  15  t  Cro.  Jac.  577,  8. 

If  one  entire  act  awarded  to  be  done  on  one  side,  compre- 
hend several  things,  for  some  of  which  it  would  be  good,  and 
for  others  not,  the  award  is  bad  for  the  whole,  because  the  act 
cannot  be  divided,    Cro.  Jac.  63$. 

When  it  appears  clearly  that  both  parties  have  the  full 
effect  of  what  was  intended  them  by  the  arbitrator,  though 
something  be  awarded  which  is  void  ;  yet  the  award  shall 
stand  for  the  rest.  1  Ld.  Raym.  114:  Lid w.  545 ;  and  see 
12  Mod.  5b 8. 

An  award  ought  regularly  to  be  made  in  ?r  riling,  signed 
and  sealed  by  the  arbitrators,  and  the  execution  properly  wit- 
nessed :  it  may,  however,  be  made  by  parol,  if  it  is  so  expressly 
provided  in  the  submission.  An  award,  though  under  seal,  is 
not  a  deed,  unless  delivered  by  the  arbitrator  as  such. 
4  East,  584. 

7.  It  is  not  in  all  cases  absolutely  necessary  that  performance 
should  be  exactly  according  to  the  words  of  the  award  ;  if  it 
be  substantively  and  effectually  the  same,  it  is  sufficient. 
3  Bulst.  li~ .  And  if  the  party,  in  whose  favour  the  award  is 
made,  accept  of  a  performance  differing  in  circumstances  from 
the  exact  letter  of  the  award,  that  is  sufficient  ;  for  consensus 
toll  it  error  em.    3  Bulst.  67* 

Where  the  concurrence  and  presence  of  both  parties  is  not 
absolutely  necessary  to  the  performance,  each  ought  to  perform 
his  part  without  request  from  the  other.  1  Ld.  Raym.  233,  234: 
and  see  Roll.  Arb.  Z,  If  an  award  order  that  the  defendant 
shall  re-assign  to  the  plaintiff  certain  mortgaged  premises, 
it  will  be  a  breach  if  he  do  not  re-assign  without  request. 
1  Ld.  Raym.  234. 

If  the  award  be  to  pay  at,  on,  or  before  a  particular  day, 
payment  before  the  day  is  equivalent  to  payment  on  the  day. 
3  Keb.  675,  676. 

A  considerable  number  of  years  having  elapsed  since  th« 
o  2 


AWARD, 


VII,  VIIL 


is  elapsed.  2  Atk.  155.  (162.)  3$6.  (412.):  2  Fez.  316.317: 
Sec  Bunb.  265. 

By  the  stat.  9  and  10  W*  3.  c.  15.  it  is  enacted,  that  "any 
arbitration  or  umpirage,  procured  by  corruption  or  undue 
means,  shall  be  void ;  and  he  accordingly  set  aside  by  any 
court  of  law  or  equity,  so  as  complaint  be  made  to  the  court, 
where'  the  rule  for  submission  is  made,  before  the  last  day  of 
the  next  term  after  such  arbitration  made  and  published  to 
the  parties.'1    See  1  Sira.  301  :  2  Burr.  701  ;  Barnes,  55.  57. 

Although  the  statute,  in  terms,  confines  the.  objection  to  the 
corruption  or  undue  practices  of  the  arbitrator,  and  also  limits 
the  time  of  making  those  object  ions  to  the  last  day  of  the  term 
following  the  publication  of  tbe  award*  t,he\ court  have  con- 
strued this  clause  liberally.  They  will  listen  to  all  such 
objections  as  might  be  taken  to  an  award  mack?  under  a  rule  of 
court  at  common  law  :  and  although  no  application  to  set  aside 
an  award  under  the  statute  can  be  made  after  the  time  so 
limited,  yet  on  motion  to  enforce  it  by  attachment  made  at  any 
time,  the  court  will  hear  the  same  objection  in  answer  to  that 
application,  and  will  use  them  as  reasons,  if  well-founded,  to 
influence  their  decision  in  withholding  the  attachment,  as  they 
would  have  done  on  application  to  set  aside  the  award. 

It  seems  that  a  court  of  equity  may  relieve,  on  manifest 
grounds,  after  the  time  required  by  the  act  for  complaint  at 
law,  though  no  such  complaint  is  made  at  all  in  the  common 
law  courts.    Bunb.  265;  1  Bar?}.  K.  B.  75.  152. 

Ever  since  the  above  statute,  it  is  competent  to  either  party 
before  the  submission  is  made  a  rule  of' court,  to  revoke  by  deed 
his  submission,  and  notify  the  same  to  the  arbitrators  before  the 
authority  is  executed.    7  U*  B<  608  !  5  Taunt.  452. 

Where  the  submission  is  by  reference  at  Nisi  Pruts,  there  is 
no  time  limited  for  making  an  application  to  set  aside  an  award 
for  any  cause.  2  Atk.  155.  (162.):  Sir*  301  :  2  Burr,  701  s 
8  E.  R.  466.  But  in  such  case  the  motion  to  set  aside  an 
award  must  be  made  within  the  time  allowed  to  move  for  a 
new  trial,  unless  a  sufficient  reason  be  shown  for  the  delay* 
6  Barn.  $  C.  629.  When  the  submission  is  according  to  the 
statute,  no  application  can  be  made  to  have  the  award  set  aside 
till  the  submission  be  actually  made  a  rule  of  court,  which  may 
be  cither  before  or  after  making  the  award.  1  Stra.  301  : 
2  Fez.  3\~:  2  Sir.  1178:  3  P*  Wms.  362. 

The  most  frequent  subject  of  complaint  against  an  award, 
arises  from  some  imputed  misconduct  of  the  arbitrators,  and 
when  the  complaint  is  made  out,  it  is  generally  successful :  as 
if  one  of  the  arbitrators  unjustly  exclude  the  rest  from  the 
award;  or  hold  private  meetings  with  one  of  the  parties; 
2  Fern.  515  ;  or  appoint  an  umpire  by  lot  ;  Id.  485  ;  or  mani- 
fest anv  other  undue  partiality;  Id.  101.  251:  3  P.  Wms. 
262  :  2  Fez.  216.  18  :  1  Fez.  317*  See  Bac.  Ab.  Arbitrament. 
(K.)  (7th  ed.) 

If  it  appear  that  the  arbitrators  went  on  a  plain  mistake, 
either  as  to  the  law,  or  in  a  point  of  fact,  that  is  an  error  ap- 
pearing  on  the  face  of  the  award,  and  sufficient  to  set  it  aside. 
2  Fern.  705.  As  to  mistakes,  see  Barn.  SfAdoL  234.  So  if  the 
arbitrators  appear  to  have  an  interest  in  the  subject  of  re- 
ference. 2  Fern,  25  L  So  also  where  any  circumstance  is 
suppressed  or  concealed  from  either  of  the  arbitrators,  and  the 
arbitrator  declares  that  had  he  known  the  circumstance,  he 
would  have  made  a  different  award.    1  Atk.  77.  (64.) 

Where  the  submission  is  under  the  statute,  or  by  reference 
at  Nisi  Prius,  the  court  will  on  some  occasions  send  back  the 
award  to  be  re-considered,  on  suggestion  that  the  arbitrator 
had  not  sufficient  materials  before  him,  and  perhaps  too  to 
rectifv  any  trifling  or  apparent  mistake  ;  but  such  application 
must  be  made  in  the  former  case  within  the  time  prescribed  by 
the  statute.    2  Term  Rep.  781. 

Where  a  rule  to  show  cause  is  obtained  in  King  s  Bench  to 
set  aside  an  award,  the  objections  intended  to  be  insisted  upon 
must  be  stated  in  the  rule  to  show  cause.  Reg.  Gen.  K.  B.  E.  T. 
%  q  4  .  4  B.  $  A.  539.  And  the  same  in  the  Exchequer. 
1 1  Price,  57* 


A  motion  for  setting  aside  an  award  must  be  made  before  the 
last  day  of  the  next  term  after  such  award  is  published  ;  other- 
wise it  is  too  late,  and  an  attachment  for  non-performance 
may  issue.  Cowp.  23.  And  the  court  will  not  hear  such  a 
motion  0??  the  last  day  of  term.    1  Tidd's  Prac,  503. 

The  court  will  not  grant  a  second  rule  to  set  aside  an 
award,  when  a  rule  for  that  purpose  has  been  already  dis- 
charged.   2  ChiiL  265. 

Applications  to  set  aside  awards  must  be  made  within  the 
time  limited  bv  the  statute,  although  the  objection  appears  on 
the  face  of  the  award.    2  Term  Rep.  781  :  1  East,  ^76. 

VI 1 1.  The  Effect  in  precluding  the  Parties  from  suing  on  the 
original  Cause  of  Action  or  Subject  of Reference. — An  award  may 
be  pleaded  m  bar  to  every  action  brought  for  a  cause  or  com- 
plaint which  had  been  previously  referred  to  the  arbitrators,  on 
which  the  award  was  made.    See  4  Term  Rep.  146. 

The  award  thus  pleaded  must  have  all  the  qualities  ncces^ 
sary  to  constitute  a  good  award ;  and  must  be  such,  if  it  be 
pleaded  without  performance,  that  the  plaintiff  may  have  a 
remedy  to  compel  performance:  but  if  performance  be  alleged, 
as  it  mav  be  (see  1  Ro.  Rep.  7,  8  :  Cro.  Jac.  339 :  2  Bulst. 
93  :  Roil  Arbitr.  (F.  2):  Ai  86:  3  Leon.  62.)  even  a  void 
award  may  frequently  he  a  good  bar.  An  award,  however, 
which  is  in  itself  uncertain,  and  cannot  be  ascertained  by 
averment,  cannot  be  pleaded  in  bar*  2  Saund.  292 :  2  Keb. 
736. 

The  cases  which  have  determined  an  award  not  to  be  plead- 
able in  bar,  where  it  does  not  create  a  new  duty,  seem  irre- 
concileable  to  the  present  state  of  the  law  on  the  subject — 
particularly  as  they  allow  that  an  action  may  be  maintained 
on  the  submission,  whether  that  is  by  bond  or  otherwise. 
1  hd.  Raym.  248:  12  Mod.  130:  Comb.  440 :  1  SalLGQt 
Lntw.  56,  57- 

An  award,  however,  which  does  not  extend  to  the  whole 
of  the  thing  demanded,  is  not  a  good  plea  to  an  action  on  the 
demand.  At.  5:  1  hd.  ]\a\pn.  6 12  :  sec  Luiw.  51.  And  in 
order  to  make  an  award  a  good  plea,  it  must  appear  that  both 
parties  were  equally  bound  by  it. 

Where  the  plaintiff  lays  several  counts  in  his  declaration, 
and  the  award,  from  the  terms  of  it,  can  only  be  a  bar  to  one 
of  them  ;  if  in  reality  they  are  all  for  the  same  cause,  the  best 
way  of  pleading  seems  to  be,  to  plead  the  award  to  that  count 
to  which  it  is  answerable  in  terms  ;  and  the  general  issue  to 
the  rest.    Kyd.  245. 

There  were  anciently  some  distinctions  in  the  manner  of 
pleading  an  award,  with  respect  to  the  necessity  of  alleging 
performance  of  the  thing  awarded,  which  are  not  now  essen- 
tial ;  for  since  it  has  been  held  that  an  action  will  lie  on  the 
mere  submission,  it  is  in  no  case  necessary  for  the  defendant, 
in  pleading  an  award  in  bar  of  an  action,  to  allege  perform- 
ance of  the  thing  awarded,  unless  where  the  award  is  void, 
and  consequently  the  plaintiff  could  not  enforce  it.  1  Ld. 
Raym.  122. 

Where  the  lessor  of  the  plaintiff  and  the  defendant  in 
ejectment  had  before  referred  their  right  to  the  land  to  an 
arbitrator,  who  had  awarded  in  favour  of  the  lessor,  the 
award  excludes  the  defendant  from  disputing  the  lessor's  tide 
in  an  action  of  ejectment.  Doe,  d.  Morris  and  aL,  v.  Prosser, 
3  East,  15. 

Form  of  an  Award,  on  a  Submission, 

To  all  people  to  whom  this  present  writing  indented  of  Award 
shall  come,  greeting.  Whereas  there  are  several  accounts  de- 
pending, and  divers  controversies  and  disputes  have  lately 
arisen  between  A.  B.  of,  <$c  Gent.,  and  C.  D,  of,  SfC.  all  which 
controversies  and  disputes  are  chiejly  touching  and  concerning, 
fyc.  And  whereas,  jar  the  putting  an  end  to  the  said  diff  erences 
and  disputes,  they  the  said  A.  B.  and  C.  D.,  by  their  several 
bonds  or  obligations  bearing  date,  <§c  are  become  bound  each  to 
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the  of  her  of  them  in  the  penal  sum  of  §c.  to  stand  to  and  abide 
the  award  and  final  determination  w  E.  F.j  G.  H,  $[c,,  so  as 
the  said  award  be  made  in  writing,  and  ready  to  be  delivered  to 
the  parties  in  difference  on  or  before,  Syc*  next,  as  by  the  said 
obligations j  and  the  condition  thereof  mat)  appear.  Now  know 
ye,  That  we  the  said  arbitrators  whose  names  are  hereunto 
subscribed,  and  seals  affixed,  taking  upon  us  the  burthen  of  the 
said  award,  and  having  fully  era  mined  and  dull/  considered  the 
proofs  and  allegations  of  both  the  said  parties,  do, for  the  settling 
amity  and  friendship  between  them,  make  and  publish  this  our 
award,  by  and  between  the  said  parties,  in  wanner  following, 
that  is  to  say,  First,  We  do  award  and  order,  that  all  art  ions, 
suits,  quarrels i  and  controversies  whatsoever  had,  moved,  arisen 
or  depending  between  the  said  parties  in  law  or  equity,  for  any 
manner  of  cause  whatsoever,  touching  the  said,  fyc.  to  the  day  of 
the  date  hereof  shall  eease  and  be  no  farther  prosecuted,  and 
thai  each  of  the  said  parties  shall  pay  and  hear  his  own  costs 
and  charges,  in  anywise  relating  to  or  concerning  the  said  pre- 
mises.   And  we  do  also  award  and  order  that  the  said  A.  B. 


|  shall  pay,  or  cause  to  be  paid  to  the  said  C.  D.  the  sum  of  eye. 

;  within  the  space  of  S?c.  And  also  at  his  own  costs  and  charges 
do,  Syc  And  we  do  award  and  order  that,  §c.  And  lastly, 
we  do  award  and  order  thai  the  said  A.  B.  and  C.  D+,  on  pay- 
ment of  the  money  above-mentioned,  shall  in  due  form  of  law 
execute  each  to  the  other  of  them  general  releases,  sufficient  for 
the  releasing  by  each  to  the  other  of  them,  his  executors  and  ad- 
ministrators) of  all  actions,  suits,  arrests,  quarrels,  controversies 
and  demands  whatsoever  touching  or  concerning  the  premises 
aforesaid,  or  any  matter  or  thing  thereunto  relating,  from  the 
beginning  of  the  world  until  the  day  of  Syc.  last.  In  witness,  &c. 

AWM,  or  an  me  (Teut.  ohm,  i.  e,  cadus  vel  mensura,)  A 
measure  of  Rhenish  wine,  containing  forty  gallons  ;  mentioned 
in  some  statutes.  This  word  is  otherwise  written  arvame. — 
The  rood  of  Rhenish  wine  of  Dor dr eight  is  ten  awmes,  and 
every  awme  50  gallons.  The  rood  of  Antwerp  is  fourteen 
awmes,  and  every  awme  35  gallons. 

AXELODUNUM,  Hexam,  in  the  bishopric  of  Durham. 
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BACA.  A  hook,  or  link  of  iron,  or  staple,  Co?isuctudin. 
domus  de  Farcndou,  MS,f  29- 
BACINNIUM,  or  Bacina.  A  bason  or  vessel  to  hold  water 
to  wash  the  hands.  Simeon  Dunehne,  anno  1126.  Mon>  Angl. 
torn,  3.  p.  191.  Pel  r  us  Jtlius  Petri  Pi  cot  tenet  medietatem 
Heydenw  per  serjaniiam  serviendi  de  bacinis. — This  was  a  ser- 
vice of  holding  the  bason,  or  waiting  at  the  bason,  on  the  day 
of  the  king's  coronation.  Lib.  Rub.  Scaecarf.  1  :>7* 
BACHELACANiE  Sylym.  Bagley. 
BACHELERIA.  The  commonalty  or  yeomanry,  as  distin- 
guished from  the  baronage.  Annal.  Burton,  p.  4«26.  sub,  ari.V25ty, 
BACHELOR,  Baccalaureus,  from  the  Fr.  bachelier,  viz. 
tyro,  a  learner.]  In  the  universities  there  are  bachelors  of  arts, 
See,,  which  is  the  first  degree  taken  by  students,  before  they 
come  to  greater  dignity-  And  those  that  are  called  bachelors 
of  the  companies  of  London,  are  such  of  each  company  as  are 
springing  towards  the  estate  of  those  that  are  employed  in 
council,  but  as  yet  are  inferiors;  for  every  of  the  twelve  com- 
panies consists  of  a  master,  two  wardens^  the  livery  (which 
are  assistants  m  matters  of  council  or  such  as  the  assistants 
are  chosen  out  of),  and  the  bachelors,  in  other  companies 
called  the  yeomanry.  The  word  bachelor  is  also  used,  and 
signifies  the  same  with  knight  bachelor,  a  simple  knight,  and 
not  knight  banneret,  or  knight  of  the  Bath,  The  name  of 
bachelor  was  also  applied  to  that  species  of  esquire,  ten  of 
whom  were  retained  by  each  knight  banneret  on  his  creation. 
Anno  28  Ed,  3,  a  petition  was  recorded  in  the  Tower,  beginning 
thus  :  A  nasi  re  Seigneur  le  Roy  monstrent  voire  simple  bachelor, 
Johan  de  R tires,  eye.  Bachelor  was  anciently  attributed  to  the 
admiral  of  England,  if  he  were  under  the  degree  of  a  baron. 
In  Pat,  8  R.  2.  we  read  of  a  baccalaureus  regis.  Touching 
the  farther  etymology  of  this  word,  see  S pel  man. 

The  term  bachelor  also  denotes  in  law  a  man  wrho  has 
never  been  married ;  and  as  such,  taxes  have  at  times  been 
levied,  or  the  tuxes  laid  on  others  increased,  if  paid  by  ba- 
chelors :  as  in  the  case  of  the  duty  on  servants,  under  stat. 
25  G.  3,  c.  43. 

BACKBERINDE,  Sax. 2  Bearing  upon  the  back,  or  about 
a  man.    Brae  ton  useth  it  for  a  sign  or  circumstance  of  theft 
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apparent,  which  the  civilians  cMfurtwn  manifest  um.  Bract, 
lib.  3.  tract,  2.  cap.  32.  Manwood  remarks  it  as  one  of  the 
four  circumstances  or  cases,  wherein  a  forester  may  arrest  the 
body  of  an  offender  against  vert  or  venison  in  the  forest :  by 
the  assise  of  the  forest  of  Lancaster,  (says  he),  taken  with  the 
manner,  is  when  one  is  found  in  the  king's  forest  in  any  of 
these  four  degrees,  stable-stand,  dog-draw,  backhear,  bloody- 
hand.    Manw.  2  pari,  Forest  Laws, 

BACK-BOND.  A  term  in  Scotch  Law,  meaning  a  deed 
which  in  conjunction  with  an  absolute  disposition  constitutes  a 
trust.  It  expresses  the  nature  of  the  right  actually  had  by  the 
person  to  whom  the  disposition  is  made.  Jt  is  equivalent  to 
the  English  deed  of  declaration  of  trust, 

BA(X).  A  bacon  hog,  used  in  old  charters.  Blount. 

BACTILE.  A  candlestick  properly  so  called,  when  formerly 
made  ex  bacuto,  of  wood,  or  a  stick.  Clodingham  Hist.  Dunelm. 
apud  War  font,  Ang,  Sac.  p>  1723. 

BADGER,  from  the  Fr.  baggage,  a  bundle,  and  thence  is 
derived  bagagier,  a  carrier  of  goods.]  One  that  buys  corn  or 
victuals  in  one  place,  and  carries  them  to  another  to  sell  and 
make  profit  by  them :  and  such  a  one  was  exempted  in  the 
stat,  5  and  (i  Ed.  G.  c.  1 4.  from  the  punishment  of  an  ingrosser 
within  that  statute.  But  by  5  Eliz.  c.  12.  badgers  are  to  be 
licensed  by  the  justices  of  peace  in  the  sessions;  whose  licences 
will  be  in  force  for  one  year,  and  no  longer :  and  the  persons 
to  whom  granted  must  enter  into  a  recognisance  that  they  will 
not  by  colour  of  their  licences  forest  al,  or  do  any  thing  con- 
trary to  the  statutes  made  against  forestallers,  ingrossers,  and 
regrators.  If  any  person  shall  act  as  a  badger  without  licence, 
he  is  to  forfeit  5l.,  onu  moiety  to  the  king,  and  the  other  to  the 
prosecutor,  leviable  by  warrant  from  justices  of  peace,  &c. 
Vide  13  EL  c.  25.  §  20. 

BADIZA.  Bath,  in  Somersetshire. 

BA  DO  NIC  US  Mons,  Barnes  Down,  near  Bath, 

BAG.  An  uncertain  quantity  of  goods  and  merchandize, 
from  three  to  four  hundred.    Lex  Mercat\ 

BAGA.  A  bag  or  purse.    Mon.  Angl.  torn.  3.  p.  237. 

BAGAVEL.  The  citizens  of  Exeter  had  granted  to  them 
by  charter  from  Edw.  L  the  collection  of  a  certain  tribute 
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or  toll  upon  all  manner  of  wares  brought  to  that  city  to  be 
Bold,  towards  the  paving  of  the  streets,  repairing  of  the  walls, 
and  Wfl&ntenanee  of  the  city,  which  was  commonly  called  io 
old  Knglish,  bvgavel,  bcthugarct,  and  chippinggavel.  A/ttiq*  of 
Exeter. 

BAHADUM.  A  chest  or  coffer.    FIcta,  lib. 
BAJ  ARDOUR,  Lat.  bajulaior>2  A  bearer  of  any  weight  or 
burthen.    Petr.  Bles.  Con  tin.  Hist.  Cropland,  p.  1 20. 

BAIL,  bailtnm,  from  the  Fr.  bailler,  which  comes  of  the 
Greek  MaWeiv,  and  signifies  to  deliver  into  hands-]  Is  used 
in  our  common  law  for  the  freeing  or  setting  at  liberty  of  one 
arrested  or  imprisoned  upon  any  action,  either  civil  or  criminal, 
on  surety  taken  for  his  appearance  at  a  day  and  place  certain. 
Bract.  HL  $*  tract.  2.  c.  8.  The  reason  why  it  is  called  bait, 
is  because,  by  this  means,  the  party  restrained  is  delivered  into 
the  hands  of  those  that  bind  themselves  for  his  forthcoming; 
in  order  to  a  safe  keeping  or  protection  from  prison  :  and  the 
end  of  bail  is  to  satisfy  the  condemnation  and  costs,  or  render 
the  defendant  to  prison. 

Bail  and  main  prize  are  often  used  promiscuously  in  our  law 
books,  as  signifying  one  and  the  same  thing,  and  agree  in  this 
notion,  that  thru  .save  a  wan  from  imp/  isonmcni  in  the  common 
gaol;  his  friends  undertaking  fur  him,  befure  certain  persons 
for  that  purpose  authorized,  that  he  shall  appear  at  a  certain 
day,  and  answer  whatever  shall  be  objected  to  him  in  a  legal 
way.  2  Hank.  P.  C.  c.  15.  §  2$:  4  Inst.  ISO.  The  chief 
difference  is,  that  a  man's  mainpernors  are  barely  his  sureties, 
and  cannot  imprison  him  themselves  to  secure  his  appearance, 
as  his  bail  mat/,  who  are  looked  upon  as  his  gaolers,  to  whose 
custody  he  is  committed,  and  therefore  may  take  him  upon  a 
Sunday,  and  confine  until  the  next  day,  and  then  render  him. 
6  Mod.  88-1  :  Ld.  Raym.  706" :  12  Mod.  275. 

Special  bail  are  two  or  more  persons  who  undertake  gene- 
ral ft/,  or  in  a  sum  certain  that  if  the  defendant  be  convicted,  he 
shall  satisfy  the  plaintiff,  or  render  himself  to  the  custody  of 
the  marshal  ;  generally  there  are  but  two  persons  who  become 
bail  for  a  defendant. 

Where  the  defendant  has  been  arrested  or  discharged  out  of 
custody,  upon  giving  a  bail  bond  to  the  sheriff,  he  must,  at  the 
return  of  the  writ,  to  discbarge  such  bond,  appear  thereto, 
namely,  by  putting  in  special  bail,  or,  as  it  is  termed,  bail  above, 
so  called,'  in  contradistinction  to  the  sheriff's  bail,  or  bail 
beloiv ;  nor  can  he  render  himself,  in  discharge  of  such  bond, 
without  Jfoatf  putting  in  bail  above.    5  Burr.  2683. 

13 v  rule  M.  !(>';>  4,  no  attorney  shall  be  bail  for  a  defendant 
in  any  action,  nor  his  clerk,  Cowp.  228.  By  rules  of  H.  T. 
1832,  if  a  practising  attorney,  or  his  clerk,  be  put  in  as  bail, 
except  for  the  purpose  of  rendering,  the  plaintiff  may  treat  the 
bail  as  a  nullity.  Vide  Doug.  Pep.  4(i6\  that  an  attorney  may 
be  admitted  as  bail  in  a  criminal  case. 

No  sheriff's  officer,  bailiff,  or  other  persons  concerned  in  the 
execution  of  process,  shall  be  permitted  to  be  bail  in  any  action 
or  suit  depending  in  K.  B.,  nor  persons  outlawed  after  judg- 
ment. H.  M,  14  G.  2.  The  keeper  of  the  Poultry  Compter 
was  rejected.    Doug.  46(>. 

I.  Of  Bail  in  Civil  Cases.  As  to  the  form  and  requisites 
of  affidavits  to  hold  to  bail,  see  tit.  Affidavit,  Arrest.^  In 
actions  of  battery,  trespass,  slander,  &c.,  though  the  plaintiff  is 
likely  to  recover  large  damages,  special  bail  is  not  to  be  had, 
unless  by  order  of  court,  and  the  process  is  marked  for  special 
bail :  nor  is  it  required  in  actions  of  account,  or  of  covenant, 
except  it  be  to  pay  money ;  nor  against  heirs  or  executors,  &c. 
for  the  debt  of  the  testator,  unless  they  have  wasted  the 
testators  goods.  1  Danv.  Ab.  681  :  Bac.  Ab.  Bail  in  Civil 
Causes  (B.):  Tidd-  Prac.  Ml.  (9th  ed.) :  9  East,  325. 

By  7  and  8  G.  4.  c.  71*  no  person  shall  be  held  to  bail  where 
the  cause  of  action  does  not  originally  amount  to  20/.  over  and 
above  all  costs,  charges,  and  expences,  so  that  special  or  common 
bail  is  no  longer  discretionary  in  the  court,  but  is  governed  by 
the  arrest.    Sec  Tidd'*  Prac.  239.  (9th  ed.) 


If  baron  and  feme  are  sued,  the  husband  must  put  in  bail 
for  both  ;  but  if  the  husband  does  not  appear  upon  the  arrest, 
the  wife  must  file  common  bail  before  she  can  be  discharged: 
for  otherwise  the  plaintiff  could  not  proceed  to  obtain  judg- 
ment. Golds.  127:  Cro.  Eliz.  370:  Cm.  Jac.  445:  Style, 
4-75  :  1  Mod,  8:  6  Mod.  17-  105  \  Tidd.  Pract.  240.  (9th  ed.) 

A  feme  covert  was  discharged  out  of  custody,  because  she 
was  arrested  without  her  husband  ;  though  the  writ  was  sued 
against  both,  ami  /ton  est  inventus  returned  as  to  the  husband. 
I  Term  Rep.  186.  See  tit.  Arrest :  and  see  Bac.  Ab.  Bait  in 
Civil  Causes  (B.  5.)  :  1  Bam.  $  A.  1 65. 

In  all  actions  brought  in  14.  It.  upon  any  penal  law,  the 
defendant  is  to  put  in  but  common  bail.  Yelv.  5$  :  see  Bac. 
Ab.  Bail  (B.)  In  actions  where  damages  are  uncertain,  bail 
is  to  be  at  the  discretion  of  the  court :  on  a  dangerous  assault 
and  battery,  upon  affidavit  of  special  damages,  a  judge's  hand 
may  be  procured  for  allowance  of  an  ac  etiam  in  the  writ :  and 
in  action  of  scandalum  magnatum,  the  court,  on  motion,  ordered 
special  bail.  Raym.  74.  When  bail  is  taken  by  the  chief 
justice,  or  other  judge,  on  a  habeas  corpus,  the  bail  taken  in 
the  inferior  court  is  dismissed,  though  the  last  bail  be  not  bled 
presently,  nor  till  the  next  term.  Yelv.  120.  121.  Yet  it  has 
been  held,  where  a  cause  is  removed  out  of  an  inferior  court  by 
habeas  corpus,  if  the  bail  below  offer  themselves  to  be  bail 
above,  they  shall  be  taken,  not  being  excepted  against  below, 
unless  the  cause  comes  out  of  London.  For  the  suliiciency  of 
the  bail  there  is  at  the  peril  of  the  clerk,  and  he  is  responsible 
to  the  plaintiff,*  so  that  the  plaintiff  had  not  the  liberty  of  ex- 
cepting against  them,  and  the  clerk  is  not  responsible  for  their 
deficiency  in  the  court  above,  though  he  was  in  London, 
1  Salk.  97. 

In  London,  it  is  said,  special  bail  is  to  be  given  in  action  of 
account,  &c.  But  on  removal  by  habeas  corpus  into  B.  Rv 
that  court  will  accept  common  bail.    2  Keb.  40i. 

Bail  in  Error. — There  is  not  only  bail  to  appear,  &c,  on 
writs  of  error  ;  but  also  in  audita  querela  a  recognizance  of 
bail  must  be  acknowledged  ;  and  upon  a  writ  of  attaint,  to 
prosecute,  Sec.  Jenk.  Cent,  129. 

By  the  stat.  3  Jac.  I.e.  8.  no  execution  shall  be  delayed 
by  any  writ  of  error  or  supersedeas  thereupon,  unless  bad  shall 
be  given  in  double  the  sum  adjudged,  to  prosecute  the  writ  of 
error  with  effect ;  and  also  to  satisfy  the  debt,  damages,  and 
costs  adjudged,  cVc.  This  statute,  which  applied  only  to  judg- 
ment on  bonds  and  specialties,  is  now  extended  to  all  judgments 
in  personal  actions  by  6  G.  4.  c.  [}6.  The  statutes  only  apply  to 
writs  of  error  brought  by  defendants,  5  East,  .545  :  10  East}%* 
As  to  bail  in  error,  see  Tidd.  1149.  1153.  (yth  ed.) 

If  a  cause,  removed  from  an  inferior  court,  be  remanded 
back  by  procedendo  the  same  term,  the  original  bail  in  the 
inferior  court  are  chargeable,  but  not  if  remanded  in  another 
term.  Cro.  Jac.  363.  One  taken  on  a  writ  of  execution  is  not 
bailable  by  law  ;  except  an  audita  querela  be  brought ;  but 
where  a  writ  of  error  is  brought  and  allowed,  if  the  defendant 
be  not  in  execution,  there  shall  not  be  an  execution  awarded 
against  him  at  the  request  of  the  bail,  though  he  be  present  in 
court.  1  Ncls<  Ab.  331.  The  bail  ought  not  to  join  with  the 
principal,  nor  the  principal  with  the  bail,  in  a  writ  of  error  to 
reverse  the  judgment  against  either.    Cro.  Jac.  384. 

On  capias  ad  satisfaciendum  against  the  defendant  returned 
non  est  inventus,  scire  facia. s  is  to  issue  against  the  bail,  or  an 
(  action  may  be  brought.    Where  a  defendant  renders  his  body 
in  discharge  of  the  bail,  the  plaintiff*  is,  by  the  rules  of  the 
court,  to  make  his  choice  of  proceeding  in  execution  whether 
he  will  charge  body,  goods,  or  lands.    1  Lilt.  1 83.    And  if 
the  principal,  after  judgment,  renders  not  himself  in  discharge 
I  of  his  bail,  it  is  at  the  election  of  the  plaintiff  to  take  out  execu- 
tion either  against  him,  or  proceed  against  his  bail  :  but  if  he 
!  takes  the  bail  in  execution,  though  he  hath  not  full  satisfaction, 
he  shall  never  after  take  the  principal;  and  if  the  principal  be 
taken,  he  may  not  after  meddle  with  the  bail. 

Where  two  are  bail,  although  one  be  in  execution  the 
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plaintiff  may  take  the  other.  Cro.  Jac.  320:  2  Bitlst.  68.  If 
ft  principal  render  himself,  and  there  is  none  to  require  his 
commitment,  the  court  is  cjc  officio  to  commit  him  ;  and  if  the 
plaintiff  refuse  him,  he  shall  he  discharged,  and  an  entry  made 
of  it  upon  the  record-  Moor,  Cas,  1249:  1  Leon.  59:  see 
tloL  210. 

There  must  be  an  exonereiur  entered,  to  discharge  the  bail. 
If  the  defendant  dies  before  a  capias  ad  sati.fac.  against  him 
returned  and  hied,  the  bail  will  be  discharged.    1  Li//.  177- 

The  bail  upon  a  writ  of  error  cannot  render  the  party 
in  their  discharge  ;  because  they  are  bound  in  a  recognizance 
that  the  party  shall  prosecute  the  writ  of  error  with  effect,  or 
pay  the  money  if  judgment  be  affirmed,    1  LilL  Abr.  173: 

2  Cro.  402:  3  Mod.  8J.  Nor  can  the  bail  in  such  case  sur- 
render the  principal,  though  he  become  a  iba/jkmpt  pending 
the  writ  of  error,    1  Term  Rep.  62  4,    Sor  Scire  Tuuias. 

Before  a  scire  jacias  taken  out  against  tail,  the  principal 
may  render  his  body  in  discharge  of  the  hail :  and  if  the  hail 
bring  in  the  principal  before  the  return  of  'the  second  scu  Jac. 
against  them,  they  shall  be  discharged.  I  Roll.  Abr.  250 : 
J  Lilt.  471-  Anciently  the  bail  were  to  bring  in  the  principal 
upon  the  first  scire  facias,  or  it  would  not  be  allowed, 

3  Bulst.  182. 

If  the  hail  mean  to  acquit  themselves  of  their  recognizance 
entirely,  and  run  no  hazard  of  the  death  of  the  defendant, 
then  they  must  render  him  in  their  discharge  before  the  return 
of  the  ca,  sa.;  as  the  death  of  the  principal  afterwards  will  not 
discharge  them,  2  IVih.  67  :  2  Cro.  I67>  :  Jon.  139:  Sir*  511. 
But  if  they  do  not,  then  they  have  until  the  return  day  (if  the 
proceedings  be  by  bill),  sedente  curia ,  of  the  first  scire  Jacias, 
if  it  be  returned  scire  feci,  but  if  a  nihil  is  returned  thereon, 
then  until  the  return  day,  sedente  curia  of  the  second  sci.  fa. 
N*  on  R.  E.  5  0.  2,  And  if  the  proceedings  fye  by  original, 
they  have  till  the  quarto  die  post  of  the  return  of  the  first  sci. 
fa.  if  returned  scire  feci;  if  not  then  till  the  quarto  die  post 
of  the  return  day  of  the  second.  4  Burr.  2134  :  1  fVils.  270, 
If  an  action  be  brought,  then  eight  days  in  full  term  after  the 
return.  R.  Trin.  1  Ann. — See  the  books  of  practice.  Tidd. 
1129,  U  SO. 

If  bail  surrender  the  principal  at  or  before  the  return  of  the 
second  scire  facias,  it  is  good,  although  there  be  not  immediate 
notice  of  it  to  the  plaintiff;  and  if,  through  want  of  notice,  he 
is  at  farther  charge  against  the  bail,  that  shall  not  vitiate  the 
surrender,  but  the  bail  shall  not  be  delivered  till  they  pay  such 
charges  ;  if  at  any  time  after  the  return  of  the  capias,  the  bail 
surrender  the  principal  at  a  judge's  chamber,  and  he  thereupon 
is  committed  to  the  tipstaff,  from  whom  he  escapes,  &c,  this 
will  not  be  a  good  surrender  ;  but  if  it  be  before  or  on  a  capias 
returned,  it  is  otherwise,  the  one  being  an  indulgence,  and  the 
other  matter  of  right.  Mod.  Cas.  238.  When  a  person  makes 
his  escape  out  of  prison,  and  is  retaken  and  bailed,  the  bail 
shall  be  discharged  on  wTrit  to  the  sheriff  commanding  him  to 
keep  the  prisoner  in  discharge  of  the  bail.  Stat.  1  Ann.  st.  2. 
c.  6.  §  3. 

The  judges  of  the  courts  at  Westminster  have  power  by 
statute  to  appoint  commissioners  in  every  county  to  take  recog- 
nizances of  bail,  in  causes  depending  in  their  courts :  and  to 
make  such  rules  for  justifying  the  bail,  as  they  shall  think 
fit,  &c.    Slat.  4  and  5  IV.  $  M.  c.  4. 

The  commissioners  are  to  take  bail,  but  are  obliged  by  rule 
of  court  to  keep  a  book,  wherein  are  the  names  of  the  plaintiff, 
defendant,  and  bail,  and  the  person  who  transmits  the  same, 
and  who  makes  affidavit  that  the  recognizance  was  duly  ac- 
knowledged in  his  presence :  on  such  affidavit  the  judges  make 
a  conditional  allocatur,  and  the  bail  are  to  stand  absolute, 
unless  the  plaintiff  excepts  against  them  within  twenty  days, 
and  if  he  excepts,  the  bail  may  justify  by  affidavit  before  com- 
missioners in  the  country.    Gilb.  II.  C.  B.  32. 

If  a  defendant  puts  in  bail  by  a  wrong  name,  the  proceed- 
ings shall,  nevertheless,  be  good ;  for  otherwise  every  man  im- 
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pleaded  may  give  a  false  name  to  his  attorney  by  which  he  will 
be  bailed,  and  then  plead  it  in  arrest  of  judgment.  Goldsb. 
138,  But  it  hath  been  held,  that  if  the  hail  be  entered  in  one 
name,  and  the  declaration  and  all  the  proceedings  are  by  a  con- 
trary name,  it  will  be  erroneous,  Cro.  Eliz.  223.  So  if  there 
is  bail,  and  the  bail  be  taken  off  the  file,  the  plaintiff  is  with- 
out remedy  :  though  where  a  habeas  corpus  and  bail-piece 
were  lost  in  B.  R.  new  ones  were  ordered  to  be  made  out. 
Style,  26"  1, 

Stat,  21  Jac.  1*  c.  26.  enacts,  that  it  is  felony  without 
benefit  of  clergy  to  acknowledge,  or  procure  to  be  acknow- 
ledged, any  bail  in  the  name  of  another  person  not  privy  or 
consenting  thereto ;  provided  that  it  shall  not  corrupt  the 
blood,  or  take  away  dower. 

By  stat,  1  W.  4.  c.  66,  %  1 1  -  any  person  who  shall  acknow- 
ledge any  recognizance  of  bail  in  the  name  of  any  other 
not  privy  or  consenting  to  the  same  (whether  such  recog- 
nizance of  bail  he  filed  or  not),  is  punishable  by  transportation 
or  imprisonment. 

Special  bail,  which  is  taken  before  a  judge,  or  by  commis- 
sioners in  the  country,  when  accepted,  is  to  be  filed  :  after 
twenty  days'  notice  given  of  putting  in  special  bail  before  a 
judge,  on  a  cepi  corpus,  if  there  be  no  exception,  the  bail  shall 
be  tiled  in  four  days.  1  Lilt.  Abr.  174.  Upon  a  cepi  corpus 
twenty  days  are  allowed  to  except  against  the  hail so  on  a 
writ  of  error ;  and  you  need  not  give  notice;  but  you  cannot 
take  out  execution  without  giving  a  four  days'  rule  to  put  in 
better  bail :  in  all  other  cases,  notice  must  be  given.  Upon  a 
habeas  corpus  eight-and- twenty  days  are  appointed  to  except 
against  the  bail,  and  after  that  if  it  be  not  excepted  against,  it 
shall  be  filed  in  four  days.  1  Salk.  98  :  R.  M.  8  Ann. :  Tidd, 
Prac.  256.  (9th  ed,) 

The  exception  to  bail  put  in  before  a  judge  must  be  entered 
in  the  bail-book,  at  the  judge's  chambers,  at  the  side  of  the  bail 
there  put  in,  after  this  manner:  I  do  except  against  this  bail, 
A.  B.  attorn,  for  the  plaintiff.  And  if  there  be  no  such  excep- 
tion, the  defendant's  attorney  may  take  the  bail-piece  from  the 
judge's  chamber,  and  file  it.  Bail  is  not  properly  such  until  it 
is  filed,  when  it  is  of  record :  but  it  shall  be  accounted  good, 
till  the  same  is  questioned  and  disallowed. 

Bail  could  not  be  justified  before  a  judge  in  his  chamber, 
except  by  consent,  or  for  necessity  in  vacation ;  but  now,  by 
1  W.  4.  c,  70.  §  12.  bail  may  be  justified  before  a  judge  in 
chambers,  or  in  some  other  convenient  place  by  him  appointed, 
as  well  in  term  as  in  vacation,  and  whether  the  defendant  be 
actually  in  custody  or  not. 

It  being  doubtful  whether  Sunday  should  be  reckoned  as  one 
day  in  notice  to  justify  bail,  it  was  determined  per  cur.  that 
for  the  future  Sunday  shall  not  be  counted  one  (it  not  being  a 
proper  day  to  inquire  after  bail) ;  but  two  days'  notice  must  be 
given,  of  which  Sunday  shall  not  be  one;  upon  motion  for 
defendant  to  justify  bail,  notice  was  served  Saturday,  June  23, 
to  justify  bail,  Monday,  25  ;  the  notice  being  insufficient,  the 
bail  was  not  suffered  to  justify.     Xo/es  in  C.  B.  200. 

After  the  plaintiff  has  entered  his  exception,  and  given 
notice  thereof  to  the  defendant,  the  bail  (to  discharge  the 
bond)  must  personally  appear  in  court  within  the  time  limited 
by  the  rules  thereof,  and  justify  themselves  £or  by  affidavit, 
if  taken  before  commissioners  in  the  country]  ;  and  the  plaintiff 
may  oppose  them  by  his  counsel :  if  it  appear  they  are  in- 
sufficient, the  court  will  reject  them,  and  leave  the  plaintiff  at 
liberty  to  proceed  upon  the  bail-bond,  or  against  the  sheriff. 

Bail  coming  to  justify  and  not  being  present  at  the  sitting  of 
the  court,  must  wTait  until  the  rising.    See  Tidd,  262.  (9th  ed.) 

Generally,  bail  are  opposed  on  Jive  grounds  with  effect, 
1st.  That  there  is  some  mistake  in  the  notice  to  justify  ; 
namely,  that  it  should  have  been  given  t?vo  days  previous, 
instead  of  one ;  2nd.  That  the  bail  have  assumed  names  that 
are  either  feigned,  or  belong  to  other  persons,  contrary  to  the 
stats,  21  Jac.  1.  and  4  and  5  W.  $  M.  But  the  court  will  not 
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vacate  the  proceedings  against  the  party  personated,  until  the 
offender  be  convicted.  1  Vent.  301.  Nor  can  a  conviction  take 
place  until  the  bail-piece  bo  bled.  2  Sid.  <)0.  3dly.  A  fAird 
ground  of  opposing  bail  is,  that  they  are  not  house-keepers  ;  and 
if  they  be,  the  rent  paid  is  immaterial,  though  under  10/.  Loft, 
14S.  Nor  is  it  necessary  they  should  have  been  assessed  to  the 
poor's  rate.  Ibid.  ;^s!  Though  bail  have  been  rejected  for 
not  paying  arrears  of  kings  taxes.  I  Chiii.  R.  SOU  :  and  sec 
as  to  the  grounds  of  opposing  hail,  Tidd,  26$.  et  seq.  4thly. 
They  may  be  opposed  on  the  ground  of  their  not  being  worth 
double  the  sum  sjvorn  to,  alter  payment  of  all  their  debts* 
Under  this  head  may  be  ranked  bankrupts,  who  have  not  ob- 
tained their  certificates  ;  or  such  as  have  been  twice  bankrupts, 
and  not  paid  1 5s.  in  the  pound.  M.  24  G.  3.  Lastly,  after 
the  expiration  of  the  rule  to  bring  in  the  body-  Loft.  438 : 
M.  20  G.  3. 

If  the  bail  do  not  justify  at  the  day  given  (being  the  last 
day  they  have)  they 'are  out  of  court.  Nor  can  they  justify 
after  the  rule  upon  the  sheriff  to  bring  in  the  body  is  expired, 
without  leave  of  the  court.    Loft.  88. 

In  case  the  defendant  by  neglect  has  suffered  the  plaintiff 
to  take  an  assignment  of  the  bond,  and  he  has  lost  a  trial;  it 
he  would  wish  to  try  the  cause,  he  must  move  the  court  for 
that  purpose  on  a  special  ifidavit  containing  merits,  if  it  he  in 
tenn  time,  if  in  vacation,  he  may  apply  and  obtain  a  judge's 
order,  which  will  be  granted  upon  putting  in  and  perfecting 
bail,  paying  the  costs  incurred,  receiving  a  declaration  in  the 
original  action,  pleading  issuabty,  and  taking  short  notice  of 
trial,  so  as  not  to  delay  the  plaintiff,  and  consenting  that  the 
bond  stand  as  a  security.  But  the"  court  of  K.  13.  has  not  yet 
said,  that  the  plaintiff  shalj  take  judgment  on  the  actions  upon 
the  bond,  although  the  practice  in  Common  Pleas  is  so. 

if  the  bond  be  irregularly  assigned,  defendant  may  move  the 
court  to  set  the  proceedings  aside  for  irregularity,  upon  an 
affidavit,  stating  the  particular  facts. 

If  the  court  stay  the  proceedings  on  the  bond,  the  defendant 
is  not  at  liberty  to  plead  in  abatement,  but  in  chief  Salk.  519* 
Nor  will  the  court  order  the  bond  to  be  delivered  up  to  be  can- 
celled, on  the  ground  of  a  misnomer.    3  Term  Rep.  572. 

Pending  a  rule  to  set  aside  proceedings  for  irregularity,  and 
to  stay  the  proceedings,  plaintiff  took  an  assignment  of  the 
bond  in  the  meantime  ;  the  court  agreed  that  the  proceedings 
were  totally  suspended,  by  an  act  of  the  court,  and  made  the 
rule  absolute  to  set  aside  the  assignment  of  the  bond,  as  having 
been  made  too  soon.    4  Term  Rep.  1 76. 

The  court  may  adjudge  bail  sufficient,  when  the  plaintiff 
will  not  accept  of  it.  Also  the  court  on  motion,  or  a  judge  at 
his  chamber,  will  order  a  common  appearance  to  be  taken,  wThen 
special  bail  is  not  required,  on  affidavit  made  by  the  defendant 
of  the  smallness  of  the  debt  due,  &c.  The  putting  in  of  a  de- 
claration, and  the  acceptance  of  it  by  the  defendant's  attorney, 
with  the  privity  of  the  plaintiff's  attorney,  is  an  acceptance  of 
the  bail. 

When  the  sheriff  hath  taken  good  bail  of  the  defendant,  he 
will  on  a  rule  return  a  cepi,  and  assign  the  bail-bond  to  plain- 
tiff, which  may  be  done  by  indorsement  without  stamp ;  so  as 
it  be  stamped  before  action  brought  thereupon  ;  and  then  the 
defendant  and  bail  may  be  sued  on  the  bond,  by  the  plaintiff 
in  his  own  name,  i.  e.  as  assignee  of  the  sheriff.  Stat*  4  and  5 
Ann,  c.  16.  The  action  must  be  brought  in  the  same  court, 
where  the  original  writ  was  sued  out.  3  Burr*  19-3 :  1  Burr. 
642.  But  by  rule  H.  T.  1832,  an  action  may  be  brought  by 
the  sheriff  on  the  bail-bond  in  any  court.  The  venue  may  be 
laid  in  any  county.  Sfr.  727:  2  Ld.  Raym.  1455.  But  if 
the  plain  tiff  takes  an  assignment  of  the  bail-bond,  though  the 
bail  is  insufficient,  the  court  will  not  amerce  the  sheriff. 
1  Salk.  99- 

In  case* the  defendant  doth  not  put  in  bail,  the  attorney  for 
the  plaintiff  is  to  call  on  the  sheriff  for  his  return  of  the  writ ; 
and  so  proceed  to  an  attachment  against  the  sheriff.    If  on  a 


cepi  corpus  no  bail  is  returned,  a  rule  will  be  made  out  to  bring 
in  the  defendant's  body  ;  though  a  defendant,  with  leave  of 
the  court,  may  deposit  money  in  court  instead  of  bail ;  and  in 
such  case  the  plaintiff  shall  be  ordered  to  waive  other  Kail 
ML  Mr.  Trin.  23  Car.  B.  R.:  see  43  G.  3.  e.  W  i  TiM 
227.  (Qth  cd.) 

If  more  damages,  &c.  are  recovered  than  mentioned  in  the 
plaint,  or  than  the  sum  wherein  the  bail  is  bound,  the  bail  will 
not  be  liable  for  the  surplus.    1  Salk.  102, 

A  bail  cannot  be  witness  for  the  defendant  at  the  trial ;  but 
the  court,  on  motion,  will  discharge  the  bail,  upon  giving  other 
sufficient  bail.  Woods  Inst.  5H2.  Bail-pieces  are  written  on 
a  small  square  piece  of  parchment,  with  the  corners  cut  off  at 
the  bottom, — For  farther  matter  see  the  books  of  practice. 

Bail  are  not  regularly  put  in,  unless  the  name  of  the 
proper  county  be  inserted  in  the  bail-piece.  Smith  v.  Miller, 
7  T.  R.  96- 

If  a  sheriff's  officer  on  an  arrest  take  an  undertaking  for  the 
appearance  of  the  party  instead  of  a  bail-bond  without  the 
plaintiff's  assent,  and  bail  above  is  not  duly  put  in,  the  sheriff 
is  liable  to  an  action  for  an  escape,  and  the  court  will  not  re* 
lieve  him  bv  permitting  him  to  put  in  and  justify  bail  after- 
wards.   Fuller  v.  Prcst,  Ibid.  109. 

But  if  the  sheriff  permit  the  defendant  to  go  at  large  with- 
out taking  a  bail-bond,  he  may  retake  him  before  the  return  of 
the  writ.    7  T.  R.  109. 

Where  a  bail-bond  lias  been  taken,  it  may  be  cancelled  if  the 
defendant  return  into  the  sheriff's  custody  before  the  return  of 
the  writ.    Stamper  v.  Milbownce,  lb.  122. 

The  court  on  the  application  of  the  defendant's  bail,  granted 
a  habeas  corpus  to  the  sheriff  of  H.  in  whose  custody  the  de- 
fendant was  under  a  charge  of  felony  to  bring  him  up  in  order 
that  he  might  be  surrendered  by  his  bail.  Sharp  v.  Sheriff, 
lb.  226. 

If  an  action  be  brought  here  against  bail  on  a  recognizance 
of  bail  taken  in  C.  B.,  they  have  the  same  indulgence  (of  eight 
days  in  full  term  after  the  return  of  the  writ  against  them)  to 
render  the  principal  as  if  the  recognisance  had  been  taken  in 
this  court.    Fisher  x.  Brattscwnbe,  7  T.  R.  344. 

If  a  defendant  be  sent  out  of  the  kingdom  under  the  alien 
bill  after  he  has  given  a  bail-bond  and  before  the  return  of  the 
writ,  the  court  will  order  the  bail-bond  to  be  cancelled.  Postel 
v.  Williams,  lb.  517* 

Bail  to  the  sheriff  are  liable  for  the  plaintiff's  whole  debt 
(without  regard  to  the  sum  sworn  to)  and  costs,  provided  they 
do  not  exceed  the  penalty  of  the  bail-bond.  Stevenson  v.  Cfl- 
meron,  8  T.  R.  28  :  Bac.  Ah.  Bail.  (D.  2.) 

But  now,  by  rule  Hil.  T.  1 832,  bail  are  only  liable  to  the 
sum  sworn  to  by  the  affidavit  of  debt  and  costSj  not  exceeding, 
in  the  whole,  the  amount  of  their  recognizance. 

Bail  in  the  original  action  after  judgment  recovered  against 
them  on  the  bail-bond,  may  be  holden  to  bail  in  an  action  on 
such  judgment.    P render gast  v.  Davis.  76.85. 

But  bail  to  the  sheriffs,  cannot  themselves  be  holden  to  bail 
in  an  action  on  the  hail-bond.  Ib. 

An  action  on  the  bail-bond  must  be  brought  in  the  court 
where  the  original  action  was  brought.  Donatty  v.  Barclay,  Ib. 
152.  But  bail  cannot  take  advantage  of  the  action  being  in  a 
different  court  on  non  est  factum  ;  2  Camp.  396  ;  and  the  she- 
riff now  may  sue  on  the  bond  in  any  court.  Regntce  H.  T.  1832. 

Bail  have  eight  days  to  render  the  principal  from  the  return 
of  that  writ  on  which  there  is  an  effectual  proceeding  against 
them.    Wilkinson  v.  Vasst  Ib.  422. 

Bail  may  surrender  the  principal  before  the  return  of  a  rule 
against  the  sheriff  to  bring  in  the  body,  before  they  have  jus- 
tified, giving  a  proper  notice.  Reg.  Gen.  K.  B.  5  T.  R.  638 : 
1  H.  B.  368. 

And  so  they  may  after  the  assignment  of  the  bail-bond,  though 
they  have  not  justified.   5  T.  R.  491. 

Therefore  where  the  plaintiff  sued  the  bail  on  their  rccog- 
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nizancc,  who  did  not  render  the  principal  within  eight  days, 
and  then  the  plaintiff  died,  and  Ids  executors  brought  another 
action  against  the  bail,  it  was  ruled  that  the  bail  had  eight  days 
from  the  return  of  the  process  in  the  second  action  in  which  to 
render  the  principal.  16. 

A  defendant  who  has  given  a  bail-bond  cannot  be  holden  to 
bail  in  an  action  brought  by  the  sheriff  on  that  bond.  Mellish 
v.  Patherich,  Ib.  450. 

Bail  above  may  be  put  in  before  the  return  of  the  writ ;  and 
consequently  the  plaintiff  cannot  afterwards  proceed  on  the 
bail-bond.    Hyde  v.  Wishard,  Ib.  450. 

When  the  rule  to  bring  in  the  body  expires  the  last  day  of  a 
term,  the  bail  have  the  whole  of  the  first  day  of  the  next  term 
to  justify;  and  if  the  defendant  surrender  in  discharge  of  the 
bail  on  any  part  of  that  day,  the  sheriff  cannot  be  attached  for 
not  bringing  in  the  body.  R.  v.  The  Sheriff  of  Middlesex,  Ib. 
624. 

The  plaintiff  may  sue  out  a  writ  against  the  bail  on  their  re- 
cognizance ,  on  the  return  day  of  the  ca.  sa.  against  the  prin- 
cipals.   Shivers  v.  Brooks,  Ib.  628. 

The  same  persons  who  were  bail  in  B.  R.  may  justify  again 
or  bail  upon  a  writ  of  error  returnable  in  Parliament.  Martin 
v.  Justice,  lb.  639- 

If  a  defendant  be  arrested  by  process  of  K.  B.  and  removed 
by  habeas  corpus  to  C.  B.,  he  may  put  in  and  justify  bail  in 
either  court.    Knomlysfy  al.  v.  Reading,  C.  B.  1  B.  §P.  :>1 1. 

Bail  were  allowed  to  justify  after  the  rule  to  bring  in  the 
body  had  expired-,  on  payment  of  the  costs  of  the  opposition, 
Weddall  v.  Berger,  lb.  325. 

If  a  man  carry  on  business  at  a  lodging  in  one  place,  and 
keep  a  house  at  another,  notice  of  bail  describing  him  as  of  the 
former  place  is  sufficient.  Ib. 

The  court  allowed  the  defendant  to  justify  bail  after  an  at- 
tachment had  issued  against  the  sheriff  but  gave  leave  to  the 
plaintiff  to  oppose  them  without  prejudice.  Williams  v.  IVa- 
terfield,  Ib.  334. 

Where  bail  are  regularly  put  in  and  excepted  to,  the  defend- 
ant need  not  describe  them  in  his  notice  of  justification.  Eng- 
land v.  Herman,  8  T.  R.  335. 

The  court  will  not  discharge  a  defendant  on  a  common  ap- 
pearance on  the  ground  of  infancy.    Madox  v.  Eden,  Ib.  4S0. 

A  defendant  cannot  enter  into  the  recognisance  of  bail.  Reg. 
Gen.  Ib.  530. 

But  each  bail  shall  bind  himself  in  double  the  sum  sworn  to. 
Ibid. 

Two  days'  notice  of  justification  must  be  given  whether 
the  bail  originally  put  in,  or  added  bail  be  brought  up.  Nation 
v.  Barret,  C.  B.  2  B.  $  P.  50 ;  Secus  in  B.  IL  Wright  v.  Ley, 
Ib.3\. 

It  is  not  a  sufficient  ground  for  rejecting  a  person  as  bail, 
that  he  is  described  to  be  **  of  A.  in  the  county  of  B.,  gaol 
keeper."    Faulkner  v.  IVise,  Ib.  150. 

The  court  will  not  discharge  a  defendant  on  common  appear- 
ance on  the  ground  of  his  having  obtained  his  certificate  as  a 
bankrupt  and  of  the  debt  being  thereby  barred,  if  the  validity 
of  the  certificate  is  meant  to  be  disputed.  Stacy  v.  Federici, 
Ib.  390. 

Before  the  late  bankrupt  act  if  the  bail  had  become  bankrupt 
pending  the  writ  of  error  and  before  affirmance,  they  were  not 
discharged  from  their  recognizance,  because  the  debt  was  con- 
tingent, and  not  proveable  under  the  commission  ;  but  now  by 
that  act  contingent  debts  are  proveable  under  the  commission. 

If  a  defendant  in  error  (the  plaintiffin  an  action)  upon  judg- 
ment being  affirmed,  take  in  execution  the  body  of  the  plaintiff 
in  error,  for  the  debt,  damages  and  costs  in  error,  he  does  not 
thereby  discharge  the  bail  in  error,  but  may  sue  them  upon 
their  recognizance.    Perkins  v.  Petit  and  Gale,  Ib.  440. 

A  recognizance  entered  into  by  the  bail  in  error  without  the 
principal  is  good.    Dixon  v.  Dixon,  Ib.  443, 


If  on  a  bond  debt,  double  the  sum  secured  by  the  bond  be  the 
sum  for  which  the  bail  bind  themselves  in  the  recognizance  in 
error,  it  is  sufficient,  though  a  farther  sum  be  due  for  interest 
and  costs,  and  nominal  damages  have  been  recovered.  Ib. 

If  bail  be  put  in  with  the  filazer  of  the  county  in  which  the 
defendant  is  arrested  on  a  testatum  capias,  the  bail  mav  be 
treated  as  a  uullitv  and  an  attachment  issue.  Clompson  v.  Knox, 

But  if  the  plaintiff  appear  to  have  been  aware  that  the  bail 
were  actually  put  in,  though  with  the  wiong  Jilazer,  the  court 
will  relieve  against  the  attachment.    Id.  Ib. 

An  indorserof  a  bill  of  exchange  maybe  bail  for  the  drawer, 
in  an  action  against  him  on  the  same  bill.  Harris  v.  Manley, 
Ib.  526. 

An  attorney's  clerk,  though  not  clerk  to  the  defendant's  attor- 
ney, cannot  become  bail  above.  Red  it  v.  Broomhead,  Ib.  564  : 
and  rule  H,  T.  1 832. 

Court  will  stay  proceedings  against  both  the  bail  on  payment 
of  the  sum  sworn  to  and  costs,  although  less  than  the  damages 
recovered  or  than  the  sum  named  in  the  process.  Clark  v. 
Ihadshaw,  1  East, 

Scire  facias  against  bail  must  lie  four  days  in  the  office  as 
well  wThere  scire  feci  is  returned  as  nihil.  Williams  v.  Mason, 
cited  in  above  case. 

Where  defendant  was  sued  by  original  in  London,  the  scit  c 
facias  against  the  bail  must  be  sued  there  also ;  and  it  does  not 
help  the  plaintiff  who  sued  out  the  scire  facias  in  Middlesex 
that  bail  had  by  mistake  been  put  in  there.  Harris  and  an- 
other v.  Calvart  and  another,  1  East.  603. 

A  writ  of  error  though  not  returned  is  of  itself  a  supersedeas 
and  may  be  pleaded  by  bail  to  have  been  issued  and  allowed 
after  issuing,  and  before  the  return  of  the  ca.  sa.  against  the 
principal,  so  as  to  avoid  proceedings  against  them  in  scire  facias, 
upon  the  recognizance  of  bail  prosecuted  after  a  return  by  the 
sheriff  of  non  est  inventus  made  pending  such  writ  of  error. 
Sampson  v.  Brown,  2  East,  439* 

An  omission  in  the  ac  etiam  part  of  the  writ  of  the  sum  for 
which  the  defendant  is  arrested,  or  bailable  process,  is  irregular, 
and  lie  cannot  be  holden  to  special  bail  thereon.  Davison  v. 
Frost,  IL  305 :  see  Tidd,  294.  (9th  ed.) 

Time  enlarged  for  bail  to  surrender  a  bankrupt  under  exa- 
mination.   Maude  v.  Jouett,  3  East,  145. 

B.  R.  have  power  to  bail  in  discretion  in  all  cases  of  felony, 
as  well  as  other  offences.  Rex  v.  Marks,  Ib.  16*3. 

One^  who  was  committed  to  Newgate  by  commissioners  of 
bankrupt  for  not  answering  satisfactorily  to  certain  questions, 
must,  for  the  purpose  of  being  surrendered  by  his  bail  in  a  civil 
suit,  be  brought  up  by  habeas  corpus  issued  on  the  crown  side 
of  the  court,  on  which  side  also  must  be  taken  the  subsequent 
rule  of  his  surrender  in  the  action,  his  commitment  pro  forma 
to  the  marshal,  and  his  recommitment  to  Newgate  charged  with 
the  several  matters.    Taylor's  case,  Ib.  2S2. 

After  notice  of  surrender,  all  proceedings  against  bail  shall 
cease.  ( T.  I  Arm.)  Byrne  v.  Aguihtr,  Ib.  306. 

Upon  a  writ  of  error  sued  out  by  the  principal  after  the  bail 
are  fixed  and  proceedings  against  them  in  scire  facias,  the 
court  will  only  ^;iy  pnn-tv  11  :igs  against  the  bail  pending  the 
writ  of  error  on  the  terms  of  the  bail's  undertaking  to  pay  the 
condemnation  money  and  the  costs  of  the  scire  facias,  and  (if 
it  be  a  case  in  which  there  is  no  bail  in  error)  to  pay  the  costs 
also  of  the  writ  of  error  if  judgment  should  be  affirmed.  Bu- 
chanan v.  Alders  and  another,  Ib.  546. 

If  the  second  writ  of  scire  facias  be  in  proper  time  on  the 
file  in  the  sheriff's  office,  that  is  sufficient  to  warrant  proceedings 
against  the  bail,  though  it  wTere  not  entered  in  the  scire  facias 
book  in  the  sheriff  's  office,  which  is  merely  a  private  book  for 
his  own  convenience.    Hey  mood  v.  Rennard     al,  Ib.  570. 

If  bail  apply  to  stay  proceedings  upon  the  bail-bond,  or 
against  the  sheriff,  thev  need  not  swear  to  merits,  though  a  trial 
has  been  lost,    1  B.  $  P.  See  Tidtfs  Prac.  302.  (9th  ed.) 
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II.  As  to  Bail  for  Crimes.  At  common  law,  bail  was  al- 
lowed for  nil  offences  except  murder.  2  lust .  109*  And  if  the 
party  accused  could  find  sureties,  he  was  not  to  be  committed  to 
prison ;  for  all  persons  might  be  bailed  till  convicted  of  the  of- 
fence.   2  Inst.  18fo\ 

One  indicted  and  found  guilty  of  the  death  of  a  man  bg  mix- 
ad  venture  >  as  by  casting  a  stone  over  a  house.,  and  by  chance 
killing  a  man,  woman,  or  child,  is  not  bailable.  3  Ed.  3.  Corone, 

One  indicted  of  conspiracy,  viz.  that  he  with  others  con- 
spired falsely  to  indict  another  q) v  murder  or  felony,  by  means 
whereof  be  was  indicted,  and  afterwards  convicted,  shall  not  be 
bailed.  The  resolution  of  all  the  judges,  upon  the  question 
demanded  by  King  Lai.  III.  himself,  as  appears,  27  Ass.  1. 

One  indicted  for  burglary  may  be  bailed.  29  4. 

One  indicted  on  suspicion  of  robbery  was  outlawed,  and 
taken  on  outlawry,  and  brought  writ  of  error,  and  being 
brought  to  B.  R.  by  habeas  corpus,  prayed  to  be  bailed,  and 
took  two  exceptions  to  the  indictment  ;  1  st,  that  he  was  in 
prison,  and  knew  nothing  of  the  outlawry;  2dly?  that  the 
charge  is  too  general,  and  nobody  prosecutes ;  but  per  Roll. 
Ch.  J.,  he  cannot  be  bailed.  Sty. 418.  But  see  stat.  4  and  5 
Wm  Sf  Mi  c.  18.  which  enacts  that  persons  outlawed,  except  for 
treason  ov  felony,  may  appear  by  attorney  and  reverse  the  same 
without  bail,  except  special  bail  shall  be  ordered  by  the  court ; 
and  that  persons  arrested  upon  any  capias  ullagahrm,  except 
for  treason  or  felony,  may  be  discharged  by  an  attorney's  en- 
gagement to  appear  :  and  in  cases  where  special  bail  is  required, 
the  sheriff  may  take  bond  with  sureties. 

By  the  common  law  the  sherilT  might  bail  persons  arrested 
on  suspicion  of  felony.,  or  for  other  offence  bailable;  but  he 
hath  lost  this  power  by  the  stat,  1  Ed.  4.  c.  2. 

By  stat.  7  G.  4.  c.  64.  In  cases  of  felony,  persons  taken  on 
a  charge  of  felony,  or  suspicion  thereof,  before  one  or  more  jus* 
tice  or  justices  of  the  peace,  and  the  charge  being  supported  by 
positive  and  credible  evidence  of  the  fact,  or  by  such  evidence 
as,  if  well  explained,  shall  raise  a  strong  presumption  of  guilt, 
shall  be  committed  to  prison:  but  if  one  justice  is  present, 
and  the  whole  evidence  shall  neither  raise  a  strong  presump- 
tion of  guilt  nor  warrant  the  dismissal  of  the  charge,  the  party 
shall  be  detained  and  taken  before  two  justices:  and  where 
such  party  or  any  person  in  the  first  instance  shall  be  taken 
before  two  justices,  shall  be  charged  with  felony  or  suspicion 
thereof,  and  the  evidence  shall  not  be  such  as  to  raise  a  strong 
presumption  of  guilt  and  require  committal,  or  such  evidence 
shall  be  produced  on  behalf  of  the  party  charged  as  shall  weaken 
the  presumption  of  guilt,  but  there  shall  still  be  sufficient 
ground  for  inquiry,  the  party  charged  shall  be  admitted  to 
bail.  But  the  justices  are  not  required  to  hear  evidence  for 
the  defence,  unless  it  be  conducive  to  the  ends  of  justice.  Bj 
§  2,  before  persons  charged  with  felony  shall  be  bailed  or  com- 
mitted, the  justices  shall  take  down  in  writing  the  examination 
of  the  prisoner  and  witnesses,  and  bind  over  the  latter  to  appear 
at  the  trial :  and  such  examinations  shall  be  delivered  to  the 
proper  officer  before  the  opening  of  the  court* 

And  by  §  4.  every  coroner,  in  cases  of  murder  and  man- 
slaughter, if  accessaries  before  the  fact  to  murder,  shall  proceed 
as  directed  by  §  2.  with  regard  to  justices.  By  §  5.  justices  and 
coroners  may  be  fined  for  neglect  of  duty. 

In  cases  of  misdemeanor,  by  §  3.  of  the  above  act,  one  jus- 
tice may  take  the  examination  of  the  party  charged  and  the 
information  of  the  witnesses,  and  shall  put  the  same  into 
writing  before  he  shall  commit  or  bail  any  party;  and  in  case 
of  bailment,  shall  certify  the  same,  and  bind  witnesses  in  re- 
cognizances, and  subscribe  and  return  inform  at  ion  s,  bailments, 
and  recognizances,  as  in  cases  of  felony. 

If  a  person  be  dangerously  wo  untied,  the  offender  may  be 
haded  till  the  person  is  dead ;  but  it  is  usual  to  have  assurance 
from  some  skilful  surgeon,  that  the  party  is  like  to  do  well. 
2  InsL  186.    A  man  arrested  and  imprisoned  for  felony,  being 


bailable,  shall  be  bailed  before  it  appears  whether  he  is  guilty 
or  not:  but  when  convicted,  or  if  on  examination  he  confesseth 
the  felony,  he  cannot  be  bailed.    4  Inst.  178. 

Also,  it  seems  that  in  discretion  they  may  bail  a  person  con- 
victed before  them  of  manslaughter,  upon  special  circumstances; 
as  if  the  evidence  against  him  were  slight,  or  if  he  had  pur- 
chased his  pardon.     //.  P.  C.  101  :  Cromp.  J  5,J;. 

The  court  of  B.  R.  has  power  to  bail  in  all  cases  whatsoever, 
and  will  exercise  their  discretion  in  all  cases  not  capital ;  in 
capital  cases  where  innocence  may  be  fairly  presumed,  and  in 
everv  case  where  charge  is  not  alleged  with  sufficient  certainty. 
Leach's  Hawk.  P.  C.  ii.  c.  15.  §  80,  in  note,  where  several  cases 
are  enumerated. 

It  is  to  be  observed,  that  with  respect  to  the  nature  of  the 
oft'enee,  although  this  court  is  not  tied  down  by  the  rules  pre- 
scribed by  the  stat.  of  JVes/nt,  J.  yet  it  will  in  discretion  pay 
n  <lm  regard  in  those  rules,  and  not  admit  a  person  to  bail  who 
is  expressly  declared  to  be  irrepleviable,  without  some  parti- 
cular circumstances  in  his  favour.  2  Inst.  185,  186*  189: 
H.  P.  C.  104 :  1  Salt  61  :  3  Bulst.  113:2  Hawk.  P.  C.  c,  15, 
$  80  :  5  Mod.  454. 

And  therefore  if  a  person  be  attainted  of  felony,  or  convicted 
thereof  by  verdict  general  or  special,  or  notoriously  guilty  of 
treason  or  manslaughter,  See.  by  his  own  confession  or  other- 
wise, he  is  not  to  be  admitted  to  bail,  without  some  special 
motive  to  induce  the  court  to  grant  it.  Kehjnge,  £)Q  :  Dyer,  79: 
1  Bnlst.  87  :  2  Hawk.  P.  C.  c.  15.  §  80. 

The  court  of  K.  B.  has  a  right,  in  all  cases  of  felony,  even 
of  murder,  to  bail  the  accused  where  there  is  any  doubt  either 
of  the  law  or  fact  of  the  case.    3  E  R.  16*3.  4,  5. 

And  generally  in  all  cases  of  felony  the  court  will  require 
four  sureties.    6  D.  t£  R.  154. 

Upon  a  commitment  of  either  house  of  parliament,  when  it 
stands  indifferent  on  the  return  of  the  habeas  corpus,  whether 
it  be  legal  or  not,  the  court  of  R.  ought  not  to  bail  a  pri- 
soner. Leach's  Hawk.  P.  C.  ii.  c-  1  5.  §  73.  But  if  it  be  de- 
manded in  case  a  subject  should  be  committed  by  either  of  the 
Houses,  for  a  matter  manifestly  out  of  their  jurisdiction,  what 
remedy  can  he  have?  I  answer  (says  the  learned  and  cau- 
tious Serjeant  Hawkins)  as  this  is  a  ca?e  which  I  am  per- 
suaded will  never  happen,  it  seems  needless  over  nicely  to 
examine  it.  See  Leach's  notes,  2  Hawk,  P.  C.  c  15,  §  72. 
From  the  cases  cited  there  (viz.  the  Hon.  Alex.  Murray's, 
1  l¥ils.229:  John  Wilkes's,  2  Wils.ISS:  Enttcky.  Carring- 
ion,  31  SLTr.  317:  Brass  Crosby1 s,  3  Wil$.  188  :  2  Blackst. 
775.)  it  appe  ars  that  the  courts  in  Westminster  Hall  have  been 
positively  of  opinion,  "  that  they  have  no  power  to  decide  on 
the  privileges  of  parliament ;  that  the  rights  of  the  House  of 
Commons  are  paramount  to  the  jurisdiction  of  those  courts  j 
that  the  commons  are  the  exclusive  arbiters  of  their  own 
peculiar  privileges;  that  their  power  of  commitment  is  in- 
herent in  the  very  nature  of  their  constitution  ;  and  finally, 
that  their  adjudication  is  tantamount  to  a  conviction,  and  their 
commitment  equal  to  an  execution  ;  and  that  no  court  can  dis- 
charge a  prisoner  committed  in  execution  by  another  court/1 

A  defendant  convicted  of  a  misdemeanour,  brought  up  for 
judgment  and  remanded,  cannot  be  bailed  without  the  consent 
of  the  prosecutor.    1  E.  R.  159- 

And  when  the  House  of  Lords  adjudge  that  any  matter  is  a 
breach  of  privilege,  their  adjudication  on  the  party  accused  is 
a  conviction,  and  no  court  can  bail  him.    8  E.  R.  314. 

However,  a  person  committed  for  a  contempt,  by  order  of 
either  house  of  parliament,  may  be  discharged  by  B.  R.  after 
a  dissolution  or  prorogation,  which  determine  all  orders  of  par- 
liament ;  also  it  is  said  on  an  impeachment,  when  the  par- 
liament is  not  sitting,  and  the  party  has  been  long  in  prison, 
B.  R#  may  bail  him.  The  court  of  B.  R.  hath  bailed  persons 
committed  to  the  Fleet  Prison  by  the  Lord  Chancellor,  when 
the  crime  of  commitment  was  not  mentioned,  or  only  in  general 
terms,  &c.    2  Hawk.  P.  C.  c.  15,  §  76. 
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And  B.  R-  having  the  control  of  all  inferior  courts,  may  at 
their  discretion  bail  any  person  unjustly  committed  by  any  of 
those  courts.  In  admitting  a  person  to  bail  in  the  court  of 
J  j.  R,  for  felony,  &c.  a  several  recognizance  is  entered  into  to 
the  king  in  a  certain  sum  from  each  of  the  bail,  that  the  pri- 
soner shall  appear  at  a  certain  day,  &C.  And  also  that  the  bail 
shall  be  liable  for  the  default  of  such  appearance,  body  for 
body*  And  it  is  at  the  discretion  of  justices  of  the  peace,  in 
admitting  any  person  to  bail  for  felony,  to  take  the  recog- 
nizance in  a  certain  sum,  or  body  for  body  :  but  where  a  person 
is  bailed  by  any  court,  &e.  for  a  crime  of  an  inferior  nature, 
the  recognizance  ought  to  be  only  in  a  certain  sum  of  money, 
and  not  body  for  body.  2  Hawk  c.  15.  §  8.J.  And  the  bail  are 
to  be  bound  in  double  the  sum  of  the  criminal.  Where  per- 
sons are  bound  body  for  body,  if  the  offender  doth  not  appear, 
whereby  the  recognizance  is  forfeited,  the  hail  are  not  liable  to 
such  punishment  to  which  the  principal  would  be  adjuged  if 
found  guilty,  but  only  to  be  fined*  &c.  Wood's  Inst.  6*13. 
If  bail  suspect  the  prisoner  will  fly,  they  may  carry  him  before 
a  justice  to  find  new  sureties ;  or  to  be  committed  in  their  dis- 
charge.   1  Rep.  99* 

Though  a  warrant  of  commitment  for  felony  be  informal,  yet 
if  the  corjms  delicti  appear  in  the  depositions  returned  to  the 
court,  they  will  not  hail,  but  remand  the  prisoner.  3  E.  R.  1 57- 

The  courts  of  King  s  Bench,  Common  Pleas,  and  Exchequer, 
in  term  time,  and  the  Chancery  in  the  term  or  vacation,  may 
bail  persons  by  the  habeas  corpus  net.   See  tit.  Habeas  Cat  pus. 

To  refuse  bail  when  any  one  is  bailable  on  the  one  hand ; 
or  on  the  other  to  admit  any  to  bail  who  ought  not  by  law  to 
be  admitted,  or  to  take  slender  bail,  is  punishable  by  fine,  &e. 
2  Inst.  291 :  H.  P.  C.  97- 

No  person  shall  be  bailed  for  felony  by  less  than  two ;  and 
it  is  said  not  to  be  usual  for  the  King's  Bench  to  bail  a  man  on 
a  habeas  corpus,  on  a  commitment  for  treason  or  felony,  with- 
out four  sureties;  the  sum  in  which  the  sureties  are  to  be 
bound  ought  to  be  never  less  than  40/.  for  a  capital  crime ; 
but  it  may  be  higher  in  discretion,  on  consideration  of  the 
ability  and  quality  of  the  prisoner,  and  the  nature  of  the  of- 
fence ;  and  the  sureties  may  be  examined  on  oath  concerning 
their  sufficiency  by  him  that  takes  the  bail ;  and  if  a  person 
be  bailed  by  insufficient  sureties,  he  may  be  required  either  by 
him  who  took  the  bail,  or  by  any  other  who  hath  power  to 
hail  him,  to  find  better  sureties,  and  on  his  refusal  may  be 
committed  ;  for  insufficient  sureties  are  as  none.  2  Hawk.  P.C. 
c.  15.  §  4  :  H.  P.  C.  97. 

But  justices  must  take  care,  that  under  pretence  of  demand- 
ing sufficient  surety,  they  do  not  make  so  excessive  a  demand 
as  in  effect  amounts  to  a  denial  of  bail;  for  this  is  looked 
upon  as  a  great  grievance,  and  is  complained  of  as  such  by 
1  #  M.  st.  2.  c.  2.  (the  bill  of  rights)  by  which  it  is  de- 
clared that  excessive  bail  ought  not  to  be  required,  2  Hawk, 
P:  C.  c.  15. 

If  where  a  felony  is  committed  one  is  brought  before  a  jus- 
tice on  suspicion,  the  person  suspected  is  to  be  bailed,  or  com- 
mitted to  prison  ;  but  if  there  is  no  felony  done,  he  may  be 
discharged,    H.  P.  C.  9$.  106. 

Persons  committed  for  treason  or  felony,  and  not  indicted 
the  next  term,  aie  to  be  bailed.  31  Car.  20  <?.  %  §  % 

Where  bail  may  have  writ  of  detainer  against  the  prisoner. 
See  1  Ann.  si.  2.  c.  6.  §  3. 

Justices  of  peace  are  required  to  bail  officers  of  customs  and 
excise,  who  kill  persons  resisting-  9  G.  2.  c.  35.  §  35. 

The  court  of  King's  Bench  and  Justiciary  in  Scotland  not 
restrained  from  bailing  persons  committed  for  felonies,  against 
the  laws  of  customs  or  excise.  9  G.  2.  c.  35.  §  38  :  19  G.  2. 
c.  34.  §  12. 

By  1  and  2  G.  4.  <\  218.  (the  metropolis  police  act)  it 
is  lawful  for  any  constable  or  headborough  attending  at  any 
watehhouse,  to  take  bail  from  persons  charged  with  petty 
misdemeanors,  without  warrant  of  a  justice,  and  such  recog- 


nizances shall  be  of  equal  obligation  as  if  taken  before  his 
Majesty's  justices  of  peace, 

BAILIFF,  ballivu6\\  From  the  French  word  bayliff,  that 
is,  prcefectus  provincial,  and  as  the  name,  so  the  office  itself  was 
answerable  to  that  of  France,  where  there  wrere  eight  parlia- 
ments, which  wrere  high  courts  from  whence  there  lay  no  ap- 
peal, and  within  the  precincts  of  the  several  parts  of  that  king- 
dom which  belonged  to  each  parliament  ihere  were  several 
provinces  to  which  justice  was  administered  by  tertain  officers 
called  bailiffs  :  and  in  England  we  have  several  counties  in 
which  justice  hath  been,  and  still  is,  in  small  suits,  adminis- 
tered to  the  inhabitants  by  the  officer  whom  we  now  call 
sheriff  or  viscount ;  (one  of  which  names  descends  from  the 
Saxons,  the  other  from  the  Normans:)  and  though  the  sheriff 
is  not  called  bailiff,  yet  it  is  probable  that  was  one  of  his  names 
also,  because  the  county  is  often  called  balfira  :  as  in  the  return 
of  a  writ,  where  the  person  is  not  arrested,  the  sheriff  saith, 

1  nfra-nominatus  A.  li.  nan  est  invent  as  in  balliva  mea,  §c. 
Kitch.  Ret.  Brer.  Jhl.  285.  And  in  the  statute  of  Magna 
Charta,  c.  28.  and  ]4  Ed*  3.  c.  9*  the  word  bailiff  seems  to 
comprise  as  well  sheriffs  as  bailiff's  of  hundreds. 

Bailies  in  Scotland  are  magistrates  of  burghs,  possessed  of 
certain  jurisdictions,  having  the  same  power  within  their  terri- 
tory as  sheriffs  in  the  county. — The  term  is  also  there  applied 
to  any  officer  or  person  named  by  a  proprietor  to  give  infeflt- 
rnent. 

As  England  is  divided  into  counties,  so  every  county  is 
divided  into  hundreds  ;  within  which  in  ancient  times  the 
people  had  justice  administered  to  them  by  the  several  officers 
of  every  hundred,  which  wrere  the  bailiffs.  And  it  appears  by 
Bracton  (lib.  3.  tract.  2,  c  34.)  that  bailiffs  of  hundreds  might 
anciently  hold  plea  of  appeal  and  approvers :  but  since  that 
time  the  hundred  courts,  except  certain  franchises,  are  swal- 
lowed in  the  county-courts ;  and  now  the  bailiff's  name  and 
office  is  grown  into  contempt,  they  being  generally  officers  to 
serve  writs,  &c,  within  their  liberties;  though,  in  other  re- 
spects, the  name  is  still  in  good  esteem ;  for  the  chief  magis- 
trates in  divers  towns  are  called  bailiffs:  and  sometimes  the 
persons  to  whom  the  king's  castles  are  committed  are  termed 
bailiffs,  as  the  bailiff  of  Dover  Castle,  &c. 

Of  the  ordinary  bailiffs  there  are  several  sorts,  viz,  bailiff's 
of  liberties  ;  sheriffs'  bailiffs  ;  bailiffs  of  lords  of  manors  ;  bailiffs 
of  husbandry,  &e. 

Bailiffs  of liberties  are those  bailiffs  who  are  appointed  by 
every  lord  within  his  liberty,  to  execute  process  and  do  such 
offices  therein,  as  the  bai  Iff  errant  doth  at  large  in  the  county; 
but  bailiffs  errant  or  itinerant,  to  go  up  and  down  the  county 
to  serve  process,  are  out  of  use. 

Bailiffs  of  liberties  or  franchises,  are  to  be  sworn  to  take 
distresses,  truly  impanel  jurors,  make  returns  by  indenture  be- 
tween them  and  slu-ri lis,  eve*,  and  shall  be  punished  for  malicious 
distresses  by  fine  and  treble  damages,  by  ancient  statutes.  Vide 
12  Ed.  2.  .st.  1.  c.     :  14  Ed,  3.  .si  I .  c.  9  :    I  Ed.  3,  sL  1 .  c  5: 

2  Ed.  3.  c.  4  :  5  Ed.  3.  c.  4 ;  II  H.  7.  c.  15  :  2J  IL  $.  c.  24  : 

3  G.  1.  c.  15.  §  10. 

The  bailiff  of  a  libertt/  may  make  an  inquisition  and  extent 
upon  an  elegit.  The  sheriff  returned  on  a  writ  of  elegit,  that 
the  party  had  not  any  lauds  hut  within  the  liberty  of  St.  Ed- 
mund's Bury,  and  that  J.  S.,  bailiff '  there,  had  the  execution 
and  return  of  all  writs,  and  that  he  inquired  and  returned  an 
extent  by  inquisition,  and  the  bailiff  delivered  the  moiety  of 
the  lands  extended  to  the  plaintiff,  who,  by  virtue  thereof,  en- 
tered, &c.  This  was  held  a  good  return.  Cro.  Car.  3]Q.  These 
bailiffs  of  liberties  cannot  arrest  a  man  without  a  warrant  f  rom 
the  sheriff  of  the  county:  and  yet  the  sheriff  may  not  enter 
the  liberty  himself,  at  the  suit  of  a  subject  (unless  it  be  on  a 
quo  minus,  or  capias  utlagatnm),  without  clause  in  his  writ , 
Nun  omit  las  propter  altquam  liber  tat  em,  Sfc.  If  the  sheriff,  &c, 
enters  the  liberty  without  such  power,  the  lord  of  the  liberty 
may  have  an  action  against  him,  though  the  execution  of  the 
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writ  may  Stand  good.  1  Vent.  406:  2  InsL  453.  But  it  was 
decided  after  full  argument,  that  an  action  on  the  case  cannot 
be  maintained  by  the  bailiff  of  a  franchise  for  issuing  a  writ  of 
non  omit  las  capias  in  the  first  instance,  without  a  previous 
capias  and  return  by  the  sheriff,  since  the  usage  of  the  court 
has  legalised  the  practice.  Car  raft  v.  Smalt  page,  Q  East,  330. 
A  writ  of  fieri  fac'tas  directed  in  the  first  instance  to  the  bailijf 
of  the  Isle  of  Ely  is  erroneous  and  void,  and  the  bailiff  serving 
under  it  is  a  trespasser.  Grant  v.  Bagge,  3  East,  128  :  and  see 
14  East,  2S9  :  1  Brad.  §  B.  12.  And  Wood,  Baron,  held  that 
the  killing  the  ofheer  making  such  an  arrest  was  not  murder, 
since  the  officer  was  a  trespasser.  Rex  v.  Mead,  2  Stark*  Ca. 
205  :  and  see  3  Barn.  $  A.  502. 

Sheriffs*  bailiffs  are  such  who  are  servants  to  sheriffs  of 
counties,  to  execute  writs,  warrants,  &c.  Formerly  bailiff*  of 
hundreds  were  the  officers  to  execute  writs  ;  but  now  it  is  done 
by  special  bailiffs',  put  in  with  them  by  the  sheriff.  A  bailiff 
of  a  liberty  is  an  officer  which  the  court  takes  notice  of ;  though 
a  sheriff's  bailiff  is  not  an  officer  of  the  court,  but  only  the 
sheriff  himself.  Pasch,  23  Car.  1.  B.  R.  The  arrest  of  the 
sheriff's  bailiff  is  the  arrest  of  the  sheriff;  ami  if  any  rescous 
be  made  of  any  person  arrested,  it  shall  be  adjudged  done  to 
the  sheriff;  also  if  the  bailiff  permit  a  prisoner  to  escape, 
aetion  may  be  brought  against  the  sheriff.  Co.  Lit.  6l.  I(i8. 
Sheriffs  are  answerable  for  misdemeanors  of  their  bailiffs; 
and  are  to  have  remedy  over  against  them.  2  Just.  If}.  The 
latter  are  therefore  usually  bound  in  an  obligation  for  the  due 
execution  of  their  offices,  and  thence  are  called  bound  bailiffs ; 
which  the  common  people  have  corrupted  to  a  more  humble 
appellation. 

There  are  thirty-six  serjeants  at  mace  in  London,  who 
may  be  termed  bailiffs,  and  they  each  give  security  to  the 
sheriffs. 

By  stat.  14  Ed.  3.  c.  9*  sheriffs  shall  appoint  such 
bailiffs,  for  whom  they  will  answer;  and  by  stat.  1  H.  5. 
c.  4-.  no  sheriff's  bailiff  shall  be  attorney  in  the  king's  court. 
R,  M.  165  4-, 

Bailiffs  of  lords  of  manors  are  those  that  collect  their  rents, 
and  levy  their  fines  and  amercements :  but  such  a  bailiff 
cannot  distrain  for  an  amercement  without  a  special  warrant 
from  the  lord  or  his  steward.  Cro.  Eliz.  6QS.  He  cannot 
licence  to  commit  a  trespass,  as  to  cut  down  trees,  eve, 
though  he  may  licence  one  to  go  over  land,  being  a  trespass 
to  the  possession  only,  the  profits  whereof  are  at  his  disposal. 
Oo.  Jac.  337.  377.  A  bailiff  may  by  himself,  or  by  command 
of  another,  take  cattle  damage-feasant  upon  the  land. 
1  Danv.  Ah.  685.  Yet  amends  cannot  be  tendered  to  the 
bailiff j  for  he  may  not  accept  of  amends,  nor  deliver  the  dis- 
tress when  once  taken.  5  Rep.  70*.  These  bailiffs  may  do  any 
thing  for  the  benefit  of  their  masters,  and  it  shall  stand  good 
till  the  master  disagrees;  but  they  can  do  nothing  to  the 
prejudice  of  their  masters*    Lit.  Rep.  70. 

Bailiffs  of  courts-baron  summon  those  courts,  and  execute 
the  process  thereof ;  they  present  all  pound- breaches,  cattle 
strayed,  &c 

Bail i [f s  of  husbandry  are  belonging  to  private  men  of  good 
estates,  and  have  the  disposal  of  the  under-servants,  every  man 
to  his  labour;  they  also  fell  trees,  repair  houses,  hedges,  &c. 
and  collect  the  profits  of  the  land  for  their  lord  and  master, 
for  which  they  render  account  yearly,  &c. 

Resides  these,  there  are  also  bailiffs  of  the  forest,  of  which 
>ee  Manwood,  part  1,  jp,  113. 

An  appointment  of  a  Bailiff  of  a  Manor. 

Know  all  men  by  these  presents,  That  I,  W.  B.  of  <$c.  Esq. 
lord  of  the  manor  of  D.  in  the  county  ofG.,  Have  made,  ordained, 
deputed,  and  appointed,  and  by  these  presents  do  make,  ordain, 
depute,  and  appoint  J.  G.  of  c}c.  my  bailiff,  for  me,  and  in  my 
name,  and  to  my  use,  to  collect  and  gather,  and  to  ask,  require. 


demand^  and  receive  of  all  and  every  of  my  tenants,  that  have 
held  or  enjoyed,  or  now  do,  or  hereafter  shall  hold  or  enjoy, 
any  messuages,  lands  or  tenements,  jrorn,  by,  or  under  me, 
within  my  said  manor  of  D.,  all  rents,  and  arrears  of  rait, 
heriots,  and  other  pro/its,  that  now  are,  or  hereafter  shall  become 
payable,  due,  owing,  or  belonging  to  me  within  the  slid  manor  ; 
and,  in  default  of  payment  thereof  to  distrain  for  the  same 
fro7ti  lime  to  time,  a  fid  such  distress  or  distresses  to  impound, 
detain,  and  keep,  until  payment  be  made  of  the  said  rents  and 
profits,  and  the  arrears  thereof  And  I  do  also  farther  empower 
and  authorize  the  said  J.  G.  to  take  care  of  and  inspect  into  all 
and  every  my  messuages^  lands,  and  woods  within  the  said 
manor,  and  to  take  an  account  of  all  defects,  decays,  wastes t 
spoils,  trespasses,  or  other  ?nisdemeanors,  committed  or  per-* 
milted  within  my  said  manor,  or  in  any  messuages,  lands,  or 
woods  there :  and  from  time  to  time,  to  give  me  a  just  and  true 
account  hi  writing  thereof;  and  farther  to  act  and  do  all 
other  things  that  to  the  office  of  a  bailiff  of  the  said  manor 
belongs  and  appertains,  during  my  will  and  pleasure.  In 
W  itness,  &c. 

BAILIS,  arc  letters  to  raise  fire  and  sword.  Scotch  Diet* 

BAILIWICK,  ballira.~]  Is  not  only  taken  for  the  county, 
but  signifies  generally  that  liberty  which  is  exempted  from 
the  sheriff  of  the  county,  over  which  the  lord  of  the  liberty 
appointeth  a  bailiff)  with  such  powers  within  his  precinct  as 
an  under-sheriff  exerciseth  under  the  sheriff  of  the  county ; 
such  as  the  bailiff  of  Westminster,  &c.  Stat.  27  Eliz.  cap.  12  : 
Wood's  Inst.  206". 

BAILMENT,  from  bailler,  Fr.  to  deliver.]  "  A  delivery 
of  goods  in  trust,  upon  a  contract  expressed  or  implied  that  the 
trust  shall  be  faithfully  executed  on  the  part  of  the  bailee 
£the  person  to  whom  they  are  delivered,]  2  Comm.  451.  which 
sec  ■  to  which  Sir  W.  Jones  adds,  e<  and  the  goods  re-delivered 
as  soon  a?  the  time  or  use,  for  which  they  are  bailed,  shall  have 
elapsed  or  be  performed. **  Laiv  of  Bailments,  p.  117- 

It  is  to  be  known  that  there  are  six  sorts  of  bailments  which 
]ay  a  care  and  obligation  on  the  party  to  whom  goods  are 
bailed:  and  which,  consequently,  subject  him  to  an  action,  if 
he  misbehave  in  the  trust  reposed  in  him. 

1 .  A  bare  and  naked  bailment,  to  keep  for  the  use  of  the 
bailer,  which  is  called  deposition  ;  and  such  bailee  is  not 
chargeable  for  a  common  neglect,  but  it  must  be  a  gross  one  to 
make  him  liable.  2  Sir.  IO99, 

L2.  A  delivery  of  goods  which  are  useful  to  keep,  and  they 
are  to  be  returned  again  in  specie,  which  is  called  accommoda- 
tum,  which  is  a  lending  gratis  ;  and  in  such  case  the  borrower 
is  strictly  bound  to  keep  them  :  for  if  he  be  guilty  of  the  least 
neglect,  he  shall  be  answerable,  but  he  shall  not  be  charged 
where  there  is  no  default  in  him.    See  post. 

$.  A  delivery  of  goods  for  hire,  which  is  called  locatio,  or 
conduct io  ;  and  the  hirer  is  to  take  all  imaginable  care,  and 
restore  them  at  the  time ;  which  care,  if  he  so  use,  he  shall 
not  be  bound. 

4.  A  delivery  by  way  of  pledge,  which  is  called  vadium; 
and  in  such  goods  the  pawnee  has  a  special  property ;  and  if 
the  goods  will  be  the  worse  for  using,  the  pawnee  must  not 
use  them  ;  otherwise  he  may  use  them  at  his  peril:  as  jewels 
pawned  to  a  lady,  if  she  keep  them  in  a  bag,  and  they  are 
stolen,  she  shall  not  be  charged :  but  if  she  go  with  them  to  a 
play,  and  they  are  stolen,  she  shall  be  answerable.  So  if  the 
pawnee  be  at  a  charge  in  keeping  them,  he  may  use  them  for 
his  reasonable  charge  :  and  if,  notwithstanding  all  his  diligence, 
he  lose  the  pledge,  yet  he  shall  recover  the  debt.  But  if  he 
lose  it  after  the  money  tendered,  he  shall  be  chargeable,  for 
he  is  a  wrong  doer ;  after  money  paid  (and  tender  and  refusal 
is  the  same)  it  ceases  to  be  a  pledge,  and  therefore  the  pawnor 
may  either  bring  an  action  of  assumpsit,  and  declare  that  the 
defendant  promised  to  return  the  goods  upon  request :  or 
trover,  the  property  being  vested  in  him  by  the  tender. 
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5.  A  delivery  of  goods  to  be  carried  for  a  reward,  of  which 
enough  is  said  under  title  Carrier.  It  may  here  be  added, 
that  the  plaintiff  ought  to  prove  the  defendant  used  to  carry 
goods,  and  that  the  goods  were  delivered  to  him  or  his  servant 
to  be  carried*  And  if  a  price  be  alleged  in  the  declaration,  it 
ought  to  be  proved  the  usual  price  for  such  a  stage ;  and  if 
the  price  be  proved,  there  need  no  proof,  the  defendant  being 
a  common  carrier:  but  there  need  not  be  a  proof  of  a  price 
certain, 

6,  A  delivery  of  goods  to  do  some  act  about  them,  as  to 
carry  without  a  reward,  which  is  called  by  Bracton,  mandatum, 
in  English,  an  acting  by  commission  ;  and  though  he  be  to 
have  nothing  for  his  pains,  yet  if  there  were  any  neglect  in 
him,  he  will  be  answerable ;  for  his  having  undertaken  a  trust 
is  a  sufficient  consideration  ;  but  if  the  goods  be  misused  by  a 
third  person,  in  the  way,  without  any  neglect  of  his,  he  would 
not  be  liable,  being  to  have  no  reward. 

The  above  is  taken  from  Lord  Chief  Justice  Holt's  opinion, 
in  the  case  of  Cogg.s  v.  Bernard,  2  LcL  Rat/m.  909.  as  abridged, 
Bull.  N.  P.  J2.  See  also  Sir  W.  Jones  s  Essay  on  ike  Law  of 
Bailment,  p.  35  :  Com,  Rep.  133.  with  Mr.  Rose's  notes;  and 
on  this  subject,  2  InsL  89:  4*  Rep.  83:  1  Roll  Ab.  338: 
1  Inst.  89*  bi  Doct.  %  St.  122:  Bac.  Ab.  Bailment,  (ed.  by 
Gwillim  and  Dodd.) 

Having  mentioned  Sir  W.  Jones's  Essay  on  the  Law  of 
Bailment,  we  cannot  help  recommending  it  to  the  attention  of 
the  rational  student ;  and  for  the  use  of  such,  extracting  the 
following  analysis,  which  will  in  general  be  found  to  be  con- 
sonant with  the  determinations  in  the  books,  and  convey  much 
knowledge  in  a  short  compass.  Sir  W.  Jones  differs  in  a  few 
points  from  Lord  Holt  and  Lord  Coke,  and  his  reasons  are 
deserving  of  much  attention. 

i{  I.  Definitions. — l.  Bailment,  as  before  at  the  beginning 
of  this  article, — 2.  Deposit  is  a  bailment  of  goods  to  be  kept 
for  the  bailor  without  recompence. — 3*  Mandate  is  a  bailment 
of  goods,  without  reward,  to  be  carried  from  place  to  place,  or 
to  have  some  act  performed  about  them. — 4,  Lending  J  or  use 
is  a  bailment  of  a  thing  for  a  certain  time  to  be  used  by  the 
borrower  without  paying  for  it. — 5.  Pledging  is  a  bailment  of 
goods  by  a  debtor  to  his  creditor,  to  be  kept  till  the  debt  be 
discharged— 6.  Letting  to  hire  is  (1)  a  bailment  of  a  thing  to 
be  used  by  the  hirer  for  a  compensation  in  money ;  or  (2)  a 
letting  out  of  work  and  labour  to  be  done,  or  care  and  atten- 
tion to  be  bestowed  by  the  bailee  on  the  goods  bailed,  and  that 
for  a  pecuniary  recompence  ;  or  (3)  of  care  and  pains  in  carry- 
ing the  things  delivered  from  one  place  to  another,  for  a  stipu- 
lated or  implied  reward — 7*  Innominate  bailments  are  those 
where  the  compensation  for  the  use  of  a  thing,  or  for  labour 
and  attention,  is  not  pecuniary  ;  but  either  (I)  the  reciprocal 
use  or  the  gift  of  some  other  thing;  or  (2)  work  and  pains 
reciprocally  undertaken  ;  or  (3)  the  use  or  gift  of  another  thing 
in  consideration  of  care  and  labour  ;  and  conversely. — 8.  Ordi- 
nary neglect  is  the  omission  of  that  care,  which  every  man  of 
common  prudence,  and  capable  of  governing  a  family,  takes  of 
his  own  concerns. — Q.  Gross  neglect,  is  the  want  of  that  care 
which  every  man  of  common  sense,  how  inattentive  soever, 
takes  of  his  own  property.  See  post,  II.  8. — 10.  Slight  neglect 
is  the  omission  of  that  diligence  which  very  circumspect  and 
thoughtful  persons  use  in  securing  their  own  goods  and  chattels. 
— 11.  A  naked  contract  is  a  contract  made  without  considera- 
tion or  recompence. 

"  II.  The  Rules  which  may  be  considered  as  axioms  flow- 
ing from  natural  reason,  good  morals,  and  sound  policy,  are 
these:—!,  A  bailee  who  derives  no  benefit  from  his  under- 
taking, is  responsible  only  for  gross  neglect. — 2.  A  bailee  who 
alone  receives  benefit  from  the  bailment,  is  responsible  for 
slight  neglect. — 3.  When  the  bailment  is  beneiicial  to  both 


parties,  the  bailee  must  answer  for  ordinary  neglect. — k  A 
special  agreement  of  any  bailee  to  answer  for  more  or  less,  is  in 
general  valid.— 5-  All  bailees  are  answerable  for  actual  fraud, 
even  though  the  contrary  be  stipulated.  — (>'.  Xu  bailee  shall  U 
charged  for  a  loss  by  inevitable  accident  or  irresistible  force, 
except  by  special  agreement— 7.  Robbery  by  force  is  considered 
as  irresistible  ;  but  a  loss  by  private  stealth  is  presumptive 
evidence  of  ordinary  neglect.  — 8.  Gross  neglect  is  a  violation 
of  good  faith. — 9,  No  action  lies  to  compel  performance  of  a 
naked  contract, — 10.  A  reparation  may  be  obtained  by  suit  for 
every  damage  occasioned  by  an  injury. — 11-  The  negligence  of 
a  servant  acting  by  his  master's  express  or  implied  order,  is  the 
negligence  of  the  master, 

"  III.  From  these  rules  the  following  Propositions  are 
evidently  deducible: — 1.  A  depositary  is  responsible  only  for 
gross  neglect :  or  in  other  words  for  a  violation  of  good  faith. — 
2.  A  depositary  whose  character  is  known  to  his  depositor, 
shall  not  answer  for  mere  neglect,  if  he  take  no  better  care  of 
his  own  goods,  and  they  also  be  spoiled  or  destroyed,— 3.  A 
mandatary  to  carry  is  responsible  only  for  gross  neglect,  or  a 
breach  of  good  faith.— 4.  A  mandatary  to  perform  a  work  is 
bound  to  use  a  degree  of  diligence  adequate  to  the  perform- 
ance  of  it.- — 5.  A  man  cannot  be  compelled  by  action  to  per- 
form his  promise  of  engaging  in  a  deposit  or  mandate;  but — 
6.  A  reparation  may  be  obtained  by  suit  for  damage  occasioned 
by  the  non -per  form  ance  of  a  promise  to  become  a  depositary,  or 
a  mandatary. — 7.  A  borrower  for  use  is  responsible  for  slight 
negligence. — 8-  A  pawnee  is  answerable  for  ordinary  neglect* 
— 9-  The  hirer  of  a  thing  is  answerable  for  ordinary  neglect. — 
10.  A  workman  for  hire  must  answer  for  ordinary  neglect  of 
the  goods  bailed,  and  must  apply  a  degree  of  skill  equal  to  his 
undertaking. — 11.  A  letter  to  hire  of  his  care  and  attention,  is 
responsible  for  ordinary  negligence. — 12.  A  carrier  for  hire  by 
land  or  by  water,  is  answerable  for  ordinary  neglect* 

"IV.  Exceptions  to  the  above  rules  and  propositions : — 
1.  A  man  who  spontaneously  and  officiously  engages  to  keep 
or  to  carry  the  goods  of  another,  though  without  reward,  must 
answer  for  slight  neglect.— 2.  If  a  man  through  strong  persua- 
sion and  with  reluctance  undertake  the  execution  of  a  mandate, 
no  more  can  be  required  of  him  than  a  fair  exertion  of  his  abi- 
lity .—3.  All  bailees  become  responsible  for  losses  by  casualty 
or  violence,  after  their  refusal  to  return  the  things  bailed,  on 
a  lawful  demand.— 4.  A  borrower  and  a  hirer  are  answerable 
on  all  events,  if  they  keep  the  things  borrowed  or  hired  after 
the  stipulated  time,  or  use  them  differently  from  their  agree- 
ment.—5.  A  depositary  and  a  pawnee  are  answerable  in  all 
events  if  they  use  the  things  deposited  or  pawned.  But  it 
rather  seems  that  if  the  tiling  bailed  be  an  animal  requiring 
exercise,  as  a  horse,  or  setting  dog,  there  would  be  an  implied 
authority  from  the  bailor  for  moderate  use.  See  Bac  AL 
Bailment  (A.)  (7th  ed.) — 6.  An  innkeeper  is  chargeable  for 
the  goods  of  his^  guest  within  his  inn,  if  the  guest  be  robbed  by 
the  servants  or  inmates  of  the  keeper. — 7,  A  common  carrier 
by  land  or  by  water  must  indemnify  the  owner  of  the  goods 
carried,  if  he  be  robbed  of  them. 

"  V.  It  is  no  exception,  but  a  Corollary  from  the  rules, 
that  every  bailee  is  responsible  for  a  loss  by  accident  or  force,' 
however  inevitable  or  irresistible ;  if  it  be  occasioned  by  that 
degree  of  negligence  for  which  tbe  nature  of  his  contract  makes 
him  generally  answerable." 

The  cases  cited  and  commented  on  by  Sir  Wm.  Jones,  be* 
sides  the  above  of  Coggs  v.  Bernard,  and  which  lead  to  the 
whole  law  on  tins  subject,  are  1  Sir.  128.  145:  2  Sir.  IO99: 
Allen,  93 :  Fitz.  Detinue,  59 :  (Bonion's  case,  the  earliest'  on 
the  subject:)  S  Rep.  32:  1  Wils.  231:  Burr.  2298:  1  Vent. 
121.  190.  238:  Carth.  435.  7:  2  Bulst.  280:  1  Ro.  Ab.  2.  4. 
10:2  Ro.  Ab.  567:  12  Mod.  480:  2  Raym.  220 :  Moor,  W2. 
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543:  Owen,  141*  Is  l&m*  224:  1  Cro.  219:  -Bra  ,4o.  tit 
Bailm&ti  ;  Hob*  30:  2  Cro.  667:  Palm.  548:  »r.  Jo. 

159:  4  Rep.  83.  q.:  (Southcote's  case)  I  Itisi.  89.  a.  Many  of 
them,  however,  are  more  peculiarly  applicable  to  carriers. 

The  following  cases  may  serve  to  illustrate  the  above  prin- 
ciples. 

A  man  leaves  a  chest  locked  up  with  another  to  he  kept,  and 
doth  not  make  known  to  him  what  is  therein  ;  if  the  chest  and 
goods  in  it  are  stolen,  the  person  who  receives  them  shall  not 
he  charged  for  the  same,  for  he  was  not  trusted  with  them. 
See  Bac.  Ab.  Bailment  (A.)  (7th  ed.)  :  and  see  4  Barn  <$•  A* 
42.;  5  Barn.  cy  A.  348.  And  what  is  said  as  to  stealing  is 
to  lie  understood  of  all  other  inevitable  accidents;  hut  it  is 
necessary  for  a  man  that  receives  goods  to  be  kept,  to  receive 
them  in  a  special  manner,  viz.  to  be  kept  as  his  own,  or  at  the 
peril  of  the  owner.  1  L'tll.  Abr.  1<)3,  194:  and  vide  1  Boll. 
Abr.  338:  2  Show,  pi  1 66. 

If  I  deliver  100/.  to  A.  to  but/  cattle,  and  he  bestows  50/.  of 
It  in  t  attle,  and  I  bring  an  action  of  debt  for  all,  \  shall  be 
barred  in  that  action  for  the  money  bestowed  and  charges,  &c, 
but  for  the  rest  I  shall  recover.  I  lob.  207. 

If  one  deliver  his  goods  to  another  person,  to  deliver  over 
to  a  stranger, ,  the  deliverer  may  countermand  his  power,  and 
require  the  goods  again ;  and  if  the  bailee  refuse  to  deliver  1 
them,  he  may  have  an  action  of  account  for  them.    Co.  Lit. 
2S6.  ! 

If  A,  delivers  goods  to  B.,  to  be  delivered  over  to  C,  C. 
hath  the  property,  and  C.  hath  the  action  against  B.,  for  B. 
undertakes  for  the  safe  delivery  to  C,  and  hath  no  property  or 
interest  but  in  order  to  that  purpose.  1  Roll.  Ahr.  iiOii :  see 
i  BulsU  68,  69-  where  it  is  said  that,  in  case  of  conversion  to 
his  own  use,  the  bailee  shall  be  answerable  to  both. 

But  if  the  bailment  were  not  on  valuable  consideration,  the 
delivery  is  eountennandable  ;  and  in  that  case,  if  A.  the  bailor 
brings  trover,  he  reduces  the  property  again  in  himself,  for  the 
action  amounts  to  a  countermand ;  but  if  the  delivery  was  on 
a  valuable  consideration,  then  A.  cannot  have  trover,  because 
the  property  is  altered ;  and  in  trover  the  property  must  be 
proved  in  the  plaintiff.  1  Buhl.  68  :  see  1  Leon.  30  :  see  Bos. 
#  Pull.  582  :  8  Term  R.  330:  2  Camp.  639:  Bac.  Ab.  Action 
on  the  Case.  (A.) 

And  where  a  man  delivers  goods  to  an  oilier,  to  be  re-de- 
livered to  the  deliverer  at  such  a  day,  and  before  that  day  the 
bailee  doth  sell  the  goods  in  market  overt ;  the  bailor  may  at 
the  day  seize  and  take  his  goods,  for  the  property  is  not  al- 
tered. Godb.  lfiO. 

If  A.  borrows  a  horse  to  ride  to  Dover,  and  he  rides  out  of 
his  way ,  and  the  owner  of  the  horse  meets  him,  lie  cannot  take 
the  horse  from  him ;  for  A.  has  a  special  property  in  the  horse 
till  the  journey  is  determined;  and  being  in  lawful  possession 
of  the  horse,  the  owner  cannot  violently  seize  and  take  it 
away;  for  the  continuance  of  all  property  is  to  be  taken  from 
the  form  of  the  original  bargain,  which,  in  this  case,  was  li- 
mited till  the  appointed  journey  was  finished.  Yclv.  172.  But 
the  owner  may  have  an  action  on  the  case  against  the  bailee 
for  exceeding  the  purposes  of  the  loan ;  for  so  far  it  is  a  secret 
and  fallacious  abuse  of  his  property ;  but  no  general  action  of 
trespass,  because  it  is  not  an  open  and  violent  invasion  of  it, 
1  Roll.  Rep.  128. 

As  to  borrowing  a  thing  perishable,  as  corn,  wine,  or  money, 
or  the  like,  a  man  must,  from  the  nature  of  the  thing,  have  an 
absolute  property  in  them ;  otherwise  it  could  not  supply  the 
uses  for  which  it  was  lent ;  and  therefore  he  is  obliged  to  re- 
turn something  of  the  same  sort,  the  same  in  quantity  and  qua- 
lity with  what  is  borrowed.    Dr.     Stud.  120. 

But  if  one  lend  a  horse,  &c.  he  must  have  the  same  restored. 
If  a  thing  lent  for  use  be  used  to  any  other  end  or  purpose 
than  that  for  which  it  was  borrowed,  the  party  may  have  his 
action  on  the  case  for  it,  though  the  thing  be  never  the  worse; 
and  if  what  is  borrowed  be  lost,  although  it  be  not  by  any 


negligence  of  the  borrower,  as  If  he  be  robbed  of  it ;  see  Bac. 
Ab  Bailment  (B.)  (?th  ed.);  or  where  the  thing  is  impaired  or 
destroyed  by  his  neglect,  admitting  that  he  put  it  to  no  more 
service  than  that  for  which  borrowed,  he  must  make  it  good: 
so  where  one  borrows  a  horse,  and  puts  him  in  an  old  rotten 
bouse  ready  to  fall,  which  falls  on  and  kills  him,  the  borrower 
must  answer  for  the  horse.  But  if  such  goods  borrowed 
perish  by  the  act  of  God  (or  rather,  as  Sir  Wm.  Jones  says  it 
ought  to  be  termed,  by  inevitable  accident)  in  the  right  use  of 
them;  as  where  the  borrower  puts  the  horse,  &c.  in  a  strong 
house,  and  it  falls  and  kills  him,  or  it  dies  by  disease,  or  by 
default  of  the  owner,  the  borrower  shall  not  be  charged.  1  Inst. 
8<J:  29  Ass.  28:  2  H.  7-  11. 

If  one  delivers  a  ring  to  another  to  keep,  and  he  breaks  and 
converts  the  same  to  his  own  use  ;  or  if  he  deliver  my  sheep  to 
another  to  be  kept,  and  he  suffers  them  to  be  drowned  by  his 
negligence ;  or  if  the  bailee  of  a  horse,  or  goods,  &e.  kill  or 
spoil  them,  in  these  cases  action  will  lie.  5  Rep.  13:  15  Ed  A. 
20.  b:  12  Ed.  4,  lft 

If  a  man  deliver  goods  to  another,  the  bailee  shall  have  a 
general  action  of  tresspass  against  a  stranger,  because  he  is  an- 
swerable over  to  the  bailor;  for  a  man  ought  not  to  be  charged 
with  an  injury  to  another  without  being  able  to  retire  to  the 
original  cause  of  that  injurv,  and  in  amends  there  to  do  him- 
self right.  13  Co.  69:  14  H-  4.  28  :  25  H.  7.  14.  See  Rooth 
v,  Wilson,  1  Bam.  $  A.  r><) :  Croft  v.  Alison,  4  Barn.  $  A. 
590.  See  the  several  heads  under  tit.  Bailment  in  Bac,  Ab. 
(7  th  ed,)  and  the  notes  of  the  last  editor. 

BAIHMAX.  A  poor  insolvent  debtor,  left  bare  and  naked. 
Stat.  JVil.  Re*.  Scot.  cap.  1 7- 

BAIRNS' "PART  (Children's  part),  is  a  third  part  of  the 
defunct's  free  moveables,  debts  deducted,  if  the  wife  survived ; 
and  a  half  (if  there  be  no  relict)  due  to  the  children.  Scotch 
Diet. 

BALCONIES  to  houses  in  London  are  regulated  by  the 
Building  Act,  14  G.  3.  c.  78.  §  48.  &c. 

BALE.  (Fr.)  A  pack,  or  certain  quantity  of  goods  or  mer- 
chandize; as  a  bale  of  silk,  cloth,  &c.  This  word  is  used  in 
the  old  repealed  .statute  16  R.  2.  c.  B.  and  is  still  in  use. 

BALENGER.  By  the  stat.  28  II.  6.  c.  5.  seems  to  have 
been  a  kind  of  barge,  or  water  vessel.  But  elsewhere  it  rather 
signifies  a  man  of  war.  Waiving,  in  R.  2. 

BALEUGA.  A  territory  or  precinct.  Chart.  II.  2,  See 
B annum. 

BALISTARIUS.  A  balisier  or  cross-bowman,  Gerrard 
de  la  War  is  recorded  to  have  been  balistarius  domini  regis, 
&c.  28  and  29  H.  3- 

BALKERS,  are  derived  from  the  word  balh}  because 
they  stand  higher,  as  it  were  on  a  balk  or  ridge  of  ground, 
to  give  notice  of  something  to  others.  Shep.  Epitom.  vide 
Conders. 

BALLARE.  To  dance,  Spelm.  Perhaps,  in  this  sense,  it 
may  be  understood  in  Fleta,  lib.  2.  c.  87.  de  cascatrice;  An* 
gliee  Dairy-maid. 

BALL  IV  A.  A  bailiwick  or  jurisdiction.  See  tit.  Bailiwick 

BALLIVO  AMOVENDO.  A  writ  to  remove  a  bailiff  from 
bis  office,  for  want  of  sufficient  land  in  the  bailiwick.  Reg. 
Grig,    See  tits.  Bailiff,  Sheriff. 

BAN;  or  bans,  from  the  Brit.  ban.  L  e.  clamor. ~\  A  procla- 
mation or  public  notice;  any  public  summons,  or  edict,  where- 
by a  thing  is  commanded  or  forbidden.  It  is  a  word  ordinary 
among  the  feudists;  and  for  its  various  significations,  see  Spel- 
man,  in  v.  Bannurn.  The  word  bans,  in  its  common  acceptation, 
is  used  for  the  publishing  matrimonial  contracts,  which  is  done 
in  the  church  before  marriage ;  to  the  end  that  if  any  man 
can  speak  against  the  intention  of  the  parties,  either  in  respect 
of  kindred,  pre-contract,  or  for  other  just  cause,  they  mar 
take  their  exceptions  in  time,  before  the  marriage  is  consum- 
mated; and  in  the  canon  law,  Banna  sunt  proclamation® 
sponsi  et  sponsoe  in  ecclesiis  fieri  solit&.    But  there  may  be  a  fa- 
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culty  or  licence  for  the  marriage,  and  then  this  ceremony  is 
omitted.    See  tit.  Marriage* 

BANC  ALE.  A  covering  of  ease  and  ornament  for  a  bench, 
or  other  seat.  Monasticon,  tome  [.p.  itK22. 

BANE,  from  the  Sax.  bana,  a  murderer.]  Signifies  de- 
struction or  overthrow :  as,  1  will  be  the  bane  of  such  a  man, 
is  a  common  saying;  so  when  a  person  receives  a  mortal  in- 
jury by  any  thing,  we  say  it  was  his  banc  :  anil  he  who  is  the 
cause  of  another  man's  death,  is  said  to  be  le  bane^  i.  e.  male- 
factor.   Bract-  lib.  LJ.  iract.      cap.  1. 

BANELtFT,  banerettus,  m'tlc.s-  ccsif/arius.^  Sir  Thomas 
Smith,  in  his  Repub.  AngJ.  cap.  ]8.  says,  is  a  knight  made  in 
in  the  field,  with  the  ceremony  of  cutting  off  the  point  of  his 
standard,  and  making  it,  as  it  were,  a  banner,  and  accounted  so 
honourable  that  they  are  allowed  to  display  their  arms  in  the 
king's  army,  as  barons  do,  and  may  bear  arms  with  supporters. 
See  Camden  and  Spclman,  from  whom  it  appears  banerels  arc 
the  degree  between  barons  and  knights,  SpcL  in  v.  Banerettus. 
It  is  said  that  they  were  anciently  called  by  summons  to  par- 
liament :  and  that  they  are  next  to  the  barons  in  dignity,  ap- 
pears by  the  stats.  5  R.  2.  st,  l2.  cap,  k  and  11  R.  2.  e.  11. 
William  de  la  Pole  was  created  bancrct  by  King  Edward  the 
Third  by  letters  patent.  Anno  Regni  sal  l.'>.  And  those  ha- 
nerds  who  are  created  sub  vexiliis  regitSj  in  excrcltu  regally  in 
a  per  to  bet  to,  et  ipso  rege  personaliter  prcesenle,  cxplicalis,  take 
place  of  all  baronets ;  as  wc  may  learn  by  the  letters  patent  for 
creation  of  baronets.  4-  Inst  6.  Some  maintain  that  knights 
banerels  ought  not  to  be  made  in  a  civil  war  ;  but  Henry  VII. 
made  divers  ba nerds  upon  the  Cornish  commotion  in  the  rear 
V4®5*    See  Selden  s  Titles  of  Honours,  f.  7{)[). 

BANISHMENT,  F  r .  b a n isse tn en t ;  K. vlliu m  ab/'m  a th.~\  \  s 
a  forsaking  or  quitting  the  realm ;  and  a  kind  of  civil  death 
inflicted  on  an  offender:  there  are  two  kinds  of  it,  one  volun- 
tary and  upon  oath,  called  abjuration,  and  the  other  upon  com- 
pulsion for  some  offence.  Staundf.  PL  Cr.  f.  11 7.  See  tits, 
A  b  j  u  ra  t  lo  n ,  7  'i  *a )  1  spa  flat  ion . 

Such  a  power  to  banish  an  offender  was  given  by  the  stat. 
60  G.  3.  c.  8.  §  4,  upon  conviction  of  printing  or  publishing  a 
blasphemous  or  seditious  libel.  But  this  was  repealed  bv  stat, 
2  JV.  4.  c.  73. 

BANK,  Tat.  bam  us,  Fr.  banqnc^  In  our  common  law  is 
usually  taken  for  a  seat  or  bench  of  judgment :  as  Bank  le  Roy, 
the  Kings  Bench,  Bank  le  Common  Pleas,  the  Bench  of 
Common  Pleas,  or  the  Common  Bench ;  called  also  in  Latin, 
Bancns  Regis,  and  Battens  Comma nium  PI  actio}  urn.  Cromp. 
JusL  67.91.  Jus  Bacei,  or  the  privilege  of  the  bench,  was 
anciently  allowed  only  to  the  king  s  judges,  qui  summnm  ad- 
vu 'nisi  rant  just It  lam >  ;  for  inferior  courts  were  not  allowed  that 
privilege. 

There  are  in  each  of  the  terms,  stated  days,  railed  dans  in 
hank,  dies  in  banco,  that  is,  days  of  appearance  in  the  court  of 
Common  Pleas.  They  are  generally  at  the  distance  of  about 
a  week  from  each  other,  and  regulated  by  some  festival  of  the 
church.  On  some  one  of  these  days  in  bank  all  original  writs 
must  be  made  returnable  ■  and  therefore  they  are  generally 
called  the  returns  of  that  term.  See  tit.  Day* 

A  bank,  in  common  acceptation,  signifies  a  place  where  a 
great  sum  of  money  is  deposited,  returned  by  exchange,  or 
otherwise  disposed  of  to  profit. 

The  Bank  of  England  is  managed  by  a  governor  and  di- 
rectors, established  by  parliament,  with  funds  for  maintaining 
thereof,  appropriated  to  such  persons  as  were  subscribers ;  and 
the  capital  stock,  which  is  enlarged  by  divers  statutes,  is  ex* 
em]) ted  from  taxes,  accounted  a  personal  estate  assignable  over, 
not  subject  to  foj  future  ;  and  the  Company  make  dividends  of 
the  profits  half-yearly,  &e.  The  funds  are  redeemable  by  the 
parliament,  on  paying  the  money  borrowed:  and  the  Company 
of  the  Bank  is  to  continue  a  corporation,  and  enjoy  annuities 
till  redeemed,  &c. 

The  first  act  for  incorporating  this  Bank  was  5,  6  W.  $  M. 
c.  20 ;  their  charter  has  been  continued  by  a  series  of  subse- 
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quent  acts,  the  last  being  39,  40  G.  3.  c.  28.  by  which  it  was 
extended  or  renewed  until  the  expiration  of  twelve  months* 
notice,  to  be  given  after  the  1st  August,  1833,  and  until  pay- 
ment, by  the  public,  to  the  Bank  of  the  demands  therein  men- 
tioned. 

During  the  continuance  of  the  Bank,  no  body  politick,  &c. 
other  than  the  Company  shall  borrow  any  sums  on  bills  pay- 
able at  demand  ;  and  forging  the  common,  seal  of  the  Bank, 
and  forging  and  altering  Bank-notes,  or  tendering  such  forged 
notes  in  payment,  demanding  to  have  them  exchanged  for 
money,  &c,  and  forging  the  names  of  cashiers  of  the  Bank,  are 
all  capital  felonies. 

By  stat.  59  G.  3.  c.  49.  the  restrictions  on  payments  in 
cash  under  the  foregoing  acts,  were  farther  continued  to  the  1st 
of  May,  1823:  but  with  provisions  that  the  Bank  should  pay 
in  standard  gold  ingots  of  60  oz.  each,  if  demanded,  at  the  fol- 
lowing rates,  viz. — From  1st  of  Feb.  1820,  to  1st  of  Oct.  1820, 
at  41  U.  per  cms.  From  thence  till  1st  May,  1821,  at  3/.  19s,  6d.; 
and  from  thence  till  1st  May,  1823,  at  31  17s.  10^d.  per  oz. 
being  the  Mint  price.  The  Bank  were  allowed  to  pay  in  cash 
at  any  time  after  1st  May,  1822.  By  the  same  act  the  Bank 
was  required,  until  the  end  of  the  period  of  restriction,  to  de- 
liver to  the  Privy  Council  weekly  accounts  of  the  average 
amount  of  Bank-notes  in  circulation* 

This  plan  of  payment  in  ingots  was  adopted  on  very  detailed 
and  interesting  reports  from  both  Houses  of  Parliament;  and 
it  was  supposed  the  plan  would  gradually  regulate  the  prices 
of  gold:  which,  however,  fell  from  47.  Is.  to  3L  \7s,  lO^d.  the 
Mint  price,  before  the  J  st  Feb.  [H:^l 

Similar  regulations  were  made  as  to  payments  by  the  Bank 
of  Ireland,  by  09  G.  3.  r.  99- 

By  stat.  59  G,  3,  c.  76.  to  establish  farther  regulations  re- 
specting advances  by  the  Bank  of  England  for  the  public  ser- 
vice, it  is  enacted,  that  the  Bank  shall  not  make  any  advances 
to  government,  without  the  express  and  distinct  authority  of 
Parliament.  That  all  applications  for  such  advances  shall  be 
made  in  writing,  by  the  First  Lord  of  the  Treasury  or  Chan- 
cellor of  the  Exchequer,  and  that  copies  of  all  such  applica- 
tions, and  the  answers  of  the  Bank  thcivto,  shall  be  vearly 
laid  before  Parliament.  Advances  to  supply  t lie  deficiencies  of 
the  Consolidated  Fund,  according  to  stats.  ;37  G,  3.  c.  48.  and 
59  G,  3.  c.  19.  are  excepted;  as  also  the  actual  purchase  of 
Exchequer  Bills,  he.  by  the  Bank,  but  of  which  accounts  are 
also  to  be  laid  before  parliament. 

Any  officers  or  servants  of  the  Company,  embezzling  any 
Bank  notes,  &c<  wherewith  they  arc  intrusted,  being  duly  con- 
victed, shall  sutler  death  as  felons. 

Persons  making,  or  assisting  in  making,  transfers  of  stock  in 
any  other  name  than  that  of  the  owner,  or  Torging  transfers  or 
dividend  warrants,  or  making  false  entries  in  the  Bank  books, 
are  made  guilty  of  felony  without  clergy.— Persons  making 
out  false  dividend  warrants  transportable  for  seven  years. 
35  G.  3,  c,  66. 

By  act  \  IV,  4*.  c,  66.  (the  general  forgery  act)  any  per- 
son who  shall  forge  or  alter,  or  shall  offer  either  to  dispose  of 
or  put  off*  knowing  the  same  to  be  forged  or  altered,  any  note 
or  hill  of  exchange  of  the  Bank  of  England,  commonly  called 
a  Bank  note,  Bank  bill  of  exchange,  or  Bank  post  bill,  or 
any  indorsement  on  or  assignment  of  any  Bank  note,  Bank 
note  of  exchange,  or  Bank  post  bill,  with  intent  to  defraud 
any  person  whatsoever,  shall  be  guilty  of  felony,  and  shall 
suffer  death  as  a  felon.  This  act  repeals  all  former  acts  relating 
to  such  forgeries, 

36  G.  3,  c.  90,  §  1.  When  trustees,  in  whose  name  stock 
stands  in  the  Bank,  shall  be  out  of  the  kingdom,  6V c-  or  be- 
come bankrupts,  the  courts  may  order  such  stock  to  be  trans- 
ferred, or  the  dividends  paid,  &c.  And  see  52  G.  3.  c.  32. 
158.  and  tit.  Trustees, 

By  37  G.  3.  c.  28.  notes  issued  by  the  Bank  for  sums  under 
51.  were  declared  valid. 

By  37  G.  3,  c.  28.  afterwards  continued  and  amended  bjr 
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several  acts,  the  Bank  of  England  was  restrained  from  making 
payments  in  cash  :  and  it'  the  amount  of  any  debt  were  ten- 
dered in  Bank  notes,  or  Bank  notes  and  cash,  the  party  ten- 
dering eould  not  be  arrested. — QLike  provisions  were  made  as 
to  the  Hank  of  Ireland  by  several  acts,] 

Bank  of  Scotland.  This  bank  was  erected  by  an  act  of 
the  Scots  parliament,  in  \6Q5t  with  a  capital  of  1,200,000/. 
Scots  (100,000/*  sterling.)— By  British  acts,  14  G.  3.  c.  32: 
i>4  G.  3.  c.  12 :  32  G.  3.  c.  25 :  34  G.  3.  a  19  :  ami  44  (i.  S, 
c.  23.  (local  and  personal)  this  capital  has  been  increased  to 
the  amount,  in  the  whole,  of  1,500,000/.  sterling. 

Hank  of  1  in: land.  This  was  established  by  an  act  of  the 
Irish  parliament,  21  and  22  G.  3.  c  l&  amended  and  the  char- 
ter continued  by  31  G.  3.  c.  22 :  37  G.  3.  e.  50 :  and  48  G.  :i. 
c.  103:  3  G.  4.  c.  2(i — Payments  in  cash  by  this  Bank  were 
restrained  during  the  war,  in  the  same  manner  as  by  the  Bank 
of  England.  By  42  G.  3.  c*  87.  this  Bank  was  enabled  to 
purchase  the  pailiam en t- house  in  Dublin,  rendered  useless  by 
the  Union.  By  stat.  6  G.  4,  c.  5.  courts  of  equity  in  Ireland 
are  empowered  to  direct  or  restrain  transfers  of  stock  in  the 
Bank  of  Ireland,  in  suits  between  parties,  without  making  the 
Bank  a  party.    See  tit.  Ireland. 

BANK-CREDITS.  Credits  peculiar  to  Scotch  banking, 
by  which,  on  proper  security  given  to  the  bank,  a  person  re- 
ceives liberty  to  draw  to  a  certain  extent  agreed  on,  and  for 
which,  with  the  interest  on  the  sum  drawn,  previous  security 
is  given.  See  the  act  33  G.  3.  c.  74.  §  12,  for  securing  such 
credits  by  granting  securities  on  lands  of  the  debtor. 

BANKERS.  The  monied  goldsmiths  first  got  the  name  of 
hankers  in  the  reign  of  King  Charles  the  Second ;  but  hankers 
now  are  those  private  persons  in  whose  hands  money  is  depo- 
sited and  lodged  for  safety,  to  be  drawn  out  again  as  the  own- 
ers have  occasion  for  it.  See  the  preceding  title  and  title 
Forge ry. 

By  stat.  ?  and  8  G.  4.  c.  29.  §  4$,  &c.  (and  in  Ireland  by 
{)  G.  4.  c.  55.  §  42.  &c.)  any  banker  (merchant  broker,  at- 
torney, or  agent),  who  being  entrusted  with  money,  or  secu- 
rity for  money,  with  written  directions  for  the  application 
thereof,  shall  convert  the  same  to  his  own  use;  or  who  being 
entrusted  with  any  security,  or  power  of  attorney,  for  safe 
custody,  without  authority  to  sell,  &c,  shall  sell,  negoeiate,  or 
apply  such  security  to  his  own  use  (in  violation  of  good  faith  and 
contrary  to  the  purpose  specified),  shall  be  guilty  of  a  misde- 
meanor, punishable  by  transposition  for  seven  or  fourteen 
years,  or  fine  and  imprisonment.  Not  to  affect  trustees,  or 
mortgagees,  nor  bankers,  &c.  receiving  money  due  on  secu- 
rities, or  disposing  of  secuiities  in  which  they  have  a  lien. 
Several  acts  are  in  force  for  regulating  copartnerships  of 
bankers  in  Ireland/  the  most  material  being  6  G.  4*  c.  42.  as 
amended  by  1  W.  4.  e.  32. 

BANKRUPT.  A  trader  who  secretes  himself,  or  docs 
certain  other  acts,  tending  to  defraud  his  creditors,  2  Comm. 
285.  471.  The  word  itself  is  derived  from  bancus  or  banque, 
the  tabic  or  counter  of  a  tradesman  -  (Dufrcsnc,  i.  $69.)  and 
ntpfus,  broken,  denoting  thereby  one  whose  shop  or  place  of 
trade  is  broken  or  gone.— It  is  observable  that  the  title  of 
the  first  English  statute  concerning  this  often ce,  stat.  34  H.  8. 
c.  4.  "  against  such  persons  as  do  make  bankrupt,"  is  a  literal 
translation  of  the  French  idiom,  qui  font  banque  route.  2  Comm. 
472.  n. 

The  bankrupt  law  has,  from  the  time  of  Henry  \  111.,  been 
a  system  of  positive  statute  regulations,  the  earliest  act  being 
34,  35  II.  8,  c.  4.  and  the  latest  general  act  the  6  G.  4.  c.  16. 
in  which  last  the  provisions  of  all  former  acts  are  now  consoli- 
dated. This  act  extends  only  to  English  traders,  and  not  to 
Scotland  or  Ireland,  except  in  a  few  specified  instances  so  far 
as  relates  to  the  property  of  English  traders  becoming  bank- 
rupt. The  effect  of  this  act,  and  of  the  legal  decisions  upon  it 
and  the  former  acts,  may  be  learned  by  consulting  Mr.  Deacon's 
valuable  Treatise  on  the  Bankrupt  Law,  and  Mr.  Eden's  (now 
Lord  Henley)  Practical  Treatise  on  the  Bankrupt  Law.  Mr. 


Eden  was  entrusted  by  Lord  Chancellor  Eldon  with  the  prepa- 
ration of  the  act  itself,  and  the  distinguishing  features  of  the 
law  are  stated  by  himself  in  the  introduction  to  the  treatise, 
from  which  the  following  extracts  have  been  made. 

In  the  course  of  the  two  sessions  of  parliament  in  1817  and 
l&LSj  the  attention  of  the  public  was  called  to  the  state  of  the 
bankrupt  law,  by  the  proceedings  of  a  committee  of  the  House 
of  Commons. 

The  recommendation  of  the  committee  of  the  House  of  Com- 
mons to  consolidate  the  whole  body  of  the  bankrupt  statutes  had 
been  most  unaccountably  neglected,  although  this  branch  of  sta- 
tute law  peculiarly  suggested  itself  for  consolidation.  It  had  been 
scattered  through  the  statute  book  in  various  different  acts  (the 
discordant  produce  of  nearly  two  centuries  and  a  half),  many  of 
them  containing  mere  repetitions  of  each  other,  or  repetitions 
with  smaU  variations,  some  repealing  parts  of  others,  and 
almost  all  presenting  striking  specimens  of  obscurity,  prolixity, 
and  redundance.  By  the  sanction  and  patronage  of  the 
learned  and  venerable  Lord  Eldon,  the  arrangement  and 
consolidation  of  this  most  difficult  and  intricate  branch  of  the 
law  was  at  last  effected.  In  the  session  of  1823  a  consolidation 
bill  was  first  introduced  into  parliament ;  and  in  the  session  of 
1824  it  was  considerably  amended  and  passed*  StaL  5  G.  4. 
c.  98.  But  it  had  been  provided  that  it  was  not  to  come  into 
operation  till  the  1st  of  May,  1826  ;  and  as  many  most  im- 
portant and  valuable  amendments  had  been  made  in  the  interim, 
it  was  thought  expedient  in  the  next  session  to  replace  it  by  a 
new  act  (C  G.  4.  c.  If).),  to  take  efFect  from  1st  day  of  Septem- 
ber, 1625.   This  act  now  contains  the  existing  bankrupt  law* 

The  first  considerable  alteration  consists  in  collecting  and 
extending  the  descriptions  of  traders.  The  construction  put 
upon  the  former  acts  excluded  many  persons  who  upon  every 
sound  principle  ought  to  have  been  included  within  them.  In 
this  new  act,  besides  a  specific  enumeration  of  the  several  classes 
of  persons,  the  general  words  of  description  have  been  so  en* 
larged  as  to  comprehend  every  one  who  ought,  upon  sound 
principles,  to  he  liable  to  the  inconveniences,  or  entitled  to  the 
immunities  of  the  bankrupt  law. 

The  act  has  introduced  several  new  acts  of  bankruptcy, 
which,  owing  to  the  narrow  notion  of  bankruptcy  being  a 
crime,  and  the  consequence  deduced  from  it,  that  it  could 
not  be  committed  abroad,  were  not  formerly  ranked  as  such* 
Such  are  the  remaining  abroad  with  the  intent  to  defeat 
creditors,  where  the  original  departure  from  the  realm  was 
not  with  such  intent;  executing  a  fraudulent  deed  abroad; 
fraudulent  executions ;  fraudulent  surrenders  of  copyhold ; 
fraudulent  gifts,  deliveries,  or  trausfers  of  goods  and  chattels. 
The  requisite  period  for  lying  in  prison,  in  order  to  constitute 
an  act  of  bankruptcy,  is  reduced  to  twenty-one  days  ;  and 
several  alterations  of  minor  importance  have  been  introduced 
into  the  provisions  as  to  acts  of  bankruptcy. 

The  important  principle,  that  a  trader  who  finds  himself  in 
insolvent  circumstances  ought  to  be  able  publicly  to  declare  it, 
and  to  take  steps  to  secure  the  distribution  of  his  estate  among 
his  creditors,  is  adopted  in  this  act  ;  a  measure  intended  to 
check  the  litigation  caused  by  concerted  commissions,  and  to 
give  a  fair  opportunity  for  that  species  of  equitable  arrange- 
ment which  no  provisions,  however  severe,  could  entirely  pre- 
vent. On  the  other  hand,  the  doctrine  that  the  conveyance  of 
all  a  traders  property  to  trustees  in  trust  for  his  creditors,  is  an 
act  of  bankruptcy,  has  been  thus  far  limited: — that  if  certain 
formalities  to  ensure  publicity  are  complied  with,  a  commission 
cannot  be  sued  out  upon  it  after  six  months.  By  this  means,  this 
cheap  and  beneficial  mode  of  distributing  an  insolvent  estate  is 
put  within  the  reach  of  creditors,  while  the  evil  of  set  recy 
(in  general  so  just  an  objection  to  trust  deeds)  is  effectually 
provided  against. 

Great  expence  and  inconvenience  having  arisen  from  the 
petitioning  creditor's  debt  being,  after  a  lapse  of  time,  discovered 
to  be  insufficient,  two  provisions  are  introduced  to  counteract 
this  evil.    1st.  A  commission  is  declared  valid  notwithstanding 
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an  art  of  bankruptcy  previous  to  the  petitioning  creditor's  I 
debt;  and  2dlv.  Incase  it  be  afterwards  found  insufficient  to 
support  the  commission,  the  lord  chancellor  is  empowered, 
on  the  petition  of  creditors  (whose  debts  are  of  sufficient  amount 
to  support  a  commission)  to  direct  it  to  be  proceeded  in,  A  cre- 
ditor is  also  allowed  to  petition,  although  his  debt  has  not  be- 
come actually  payable. 

The  Messenger  of  bankrupts  is  effectually  indemnified 
against  the  expence  of  actions  brought  to  try  the  validity  of 
the  commission  ;  and  the  commissioners  receive  the  same  pro- 
tection which  justices  of  the  peace  are  allowed  in  actions 
brought  against  them. 

The  Proof  of  various  debts  which  were  not  before  prove- 
able  is  by  this  act  permitted  ;  as,  for  instance,  contingent  debts, 
costs,  interest  on  promissory  notes,  by  sureties  for  an  unities, 
and  peculiar  indulgences  are  given  to  clerks,  servants,  and  ap- 
prentices. As  the  bunk  nipt  is  st  lipped  of  all  his  property,  it 
is  but  justice  that  every  person  who  is  substantially  a  creditor 
should  be  permitted  to  obtain  a  share  of  it  ;  and  that,  on  the 
other  hand,  the  bankrupt  should  receive  an  effectual  and  co- 
extensive discharge.  The  commissioners  have  also  the  power 
of  expunging  pr<x>fs>  thereby  saving  the  great  expence  hereto- 
fore incurred  by  the  necessity  of  a  petition  in  every  case. 

The  relation  to  the  act  of  bankruptcy  (that  is,  the  principle 
that  the  bankrupt's  estate  vests  in  the  assignees,  retrospectively 
from  the  act  of  bankruptcy),  has  been  greatly  curtailed  in  its 
extent  and  operation.  All  payments  whatever,  either  by  or  to 
the  bankrupt,  without  notice  of  an  act  of  bankruptcy,  are  pro- 
tected down  to  the  date  of  the  commission  ;  and  upon  the  prin- 
ciple that  there  should  be  a  period  when  purchasers  are  not  to 
be  molested,  and  litigation  should  cease,  it  is  provided  that  pur- 
chasers for  valuable  consideration,  even  with  notice  of  an  act  of 
bankruptcy,  shall  not  be  impeached  unless  a  commission  issue 
within  twelvemonths  after  such  act  of  bankruptcy.  The  sub- 
ject matter  of  the  notice  which  is  to  affect  the  party  dealing 
with  the  bankrupt,  and  which  varied  in  almost  every  former 
act,  is  now  made  uniform;  being  ftotice  only  of  an  act  of  \ 
bankruptcy,  not  merely  of  insolvency  or  of  stopping  payments  ; 
and  the  presumption  that  the  issuing  of  a  commission  (a  fact 
known  only  to  a  few  clerks)  is  notice  of  an  act  of  bank- 
ruptcy to  all  the  world,  is  abolished  ;  the  only  constructive  notice 
now  being  the  circumstance  of  a  commission  having  appeared 
so  long  a  time  in  the  Gazette,  that  the  party  to  be  affected  by 
it  might  have  seen  it. 

In  order  still  more  to  check  the  immense  expence  attending 
litigation,  it  is  provided  that,  in  all  cases  where  the  assignees 
sue  for  a  debt,  for  which  the  bankrupt  himself  might  have 
sued  had  he  been  solvent,  the  deposition  shall  be  conclusive  I 
evidence  of  the  requisites  to  support  a  commission  ;  and  in  1 
other  cases,  that  unless  the  party  chooses  to  contest  the  com- 
mission at  the  hazard  of  paying  costs  if  he  fail,  no  proof  shall 
be  required  at  the  trial  of  the  debt,  trading,  and  act  of  bank- 
ruptcy. In  the  former  case  provisions  of  indemnity  are  given 
to  debtors  from  whom  the  assignees  have  recovered,  or  who 
bona  Jute  pay  to  the  assignees  debts  doe  to  the  bankrupt's 
estate,  in  the  event  of  the  commission  being  afterwards  su- 
perseded. 

A  great  number  of  other  alterations,  minute  in  appearance, 
but  important  in  effect,  have  been  introduced  in  order  to 
embrace  or  exclude  cases  which  the  old  law  had  improperly 
omitted  or  included.  A  few  of  the  more  striking  are  the 
following: — Auxiliary  commissions  are  allowed  to  be  issued  for 
the  examination  of  witnesses^  as  well  as  for  the  proof  of  debts  ; 
a  more  effective  mode  of  taxation  of  hitts  under  the  commission 
is  provided ;  the  power  of  summoning  and  examining  the 
Various  persons  over  whom  jurisdiction  is  given  to  the  com- 
missioners, is  more  clearly  and  effectually  defined.  Important 
alterations  are  made  in  the  following  points: — The  expenees 
of  witnesses;  the  warrant  of  commitment,  proceedings  upon 
habeas  corpus,  or  actions  for  false  imprisonment ;  proof 
under  joint  and  separate  commissions ;  the  choice,  the  duties, 


and  the  liabilities  of  assignees  ;  liens  for  rent,  or  under  execu- 
tions; in  the  mode  of  taking  the  account  in  case  of  set-off;  in 
the  audit  and  proceedings  upon  dividends ;  in  the  enlargement 
and  adjournment  of  the  bankrupt's  examination  ;  as  to  his 
maintenance  and  allowance  ;  as  to  the  legal  objections  to  the 
certificate,  and  as  to  requiring  that  a  new  promise  to  pay  a 
debt  barred  by  the  certificate  shall  Le  in  writing.  All  debts 
are  allowed  to  carry  interest  in  the  event  of  a  surplus  accord- 
ing to  certain  priorities;  and  under  a  second  commission  ^  future 
effects  axe  Vested  in  the  assignees,  unless  ]5s.  in  the  pound  be 
paid  ;  and,  finally,  an  important  provision  has  been  adopted 
from  the  Scotch  Sequestration  Act,  termed  the  compositiw)  con- 
tract, by  which,  if  a  composition,  or  security  for  a  composition, 
he  ollered,  which  is  approved  by  two  meetings  of  creditors,  and 
by  a  majority  of  nine- tenths  in  value  of  the  creditors  at  each 
of  such  meetings,  the  lord  chancellor  is  directed  to  supersede 
the  commission. 

The  act  concludes  with  a  provision,  that  it  shall  be  construed 
beneficially  for  creditors,  and  that  nothing  therein  contained 
shall  alter  the  former  practice  in  bankruptcy,  except  where 
any  such  alteration  is  expressly  declared  ;  and  that  it  shall  ex- 
tend to  a  tie  us j  denizens,  and  women,  as  well  to  make  them 
subject  thereto,  as  to  entitle  them  to  all  the  benefits  given 
thereby ;  and  that  all  powers  by  the  act  given  to,  and  all  duties 
directed  to  be  performed  by,  the  lord  chancellor,  shall  and  may 
be  exercised  and  performed  by  a  lord  keeper,  or  by  lords  com- 
missioners of  the  great  seal.  And  all  powers,  &c.  of  commis- 
sioners or  assignees  may  be  executed  by  the  major  part  of  them, 
or  bv  one  assignee  where  onlv  one  shall  have  been  chosen, 
6  ft  4.  c.  |&§  I'M). 

The  new  Bankrupt  Court.  —  Such  were  the  principal 
alterations  in  the  bankrupt  law  effected  by  the  consolida- 
tion act,  6  G,  4.  c.  16.  A  most  material  innovation  on  the 
established  mode  of  administering  that  law  has  been  since 
effected  by  the  new  act,  1  and  2  W,  4.  c.  56.  By  this  act, 
which  it  is  convenient  to  state  before  we  briefly  digest  the 
bankrupt  law  under  its  principal  heads,  the  seventy  com- 
missioners of  bankrupt  arc  in  effect  abolished,  and  their 
functions  and  authority  transferred  to  six  barristers,  commis- 
sioners of  the  Court  of  Bankruptcy  (with  salaries  of  1,500/.  per 
aim.)  The  authority  and  jurisdiction  of  the  lord  chancellor 
and  the  vice  chancellor  sitting  in  bankruptcy  are  in  effect  done 
away,  and  vested  in  a  new  court  composed  of  one  chief  judge 
and  three  puisne  judges,  the  first  having  a  salary  of  3,000/.  per 
ann.,  and  the  three  last  of  2,000/.  This  court  is  called  <f  the 
Court  of  .Bankruptcy,"  and  is,  together  with  every  judge  and 
commissioner  thereof,  constituted  a  eourt  of  record,  with  all  the 
rights  and  incidents  of  such  a  court.  The  judges,  or  any  three 
of  them,  form  a  court  of  review,  and  have  superin tendance 
and  control  in  all  matters  of  bankruptcy,  and  jurisdiction  to 
hear  and  determine  all  such  matters  as  are  now  usually  brought 
by  petition  or  otherwise,  before  the  lord  chancellor,  and  also 
to  hear  and  determine  all  such  other  matters,  as  by  the  rules 
and  regulations  of  the  court  shall  be  assigned  to  the  said  court 
of  review.  Such  matters  are  to  be  brought  on  by  petition, 
motion,  or  special  case  with  an  appeal  to  the  lord  chancellor  on 
matters  of  law  and  equity,  or  on  the  refusal  or  admission  of 
evidence.  The  court  may  direct  issues  of  fact  to  be  tried 
by  a  jury  before  one  of  the  judges  thereof,  or  before  a  judge 
of  assise.  Any  one  or  more  of  the  commissioners  may  perform 
all  the  duties  now  performed  by  commissioners  of  bankrupt, 
as  if  authorised  by  a  separate  commission  under  the  great  seal, 
except  that  no  single  commissioner  can  commit  any  bankrupt 
or  other  person  otherwise  than  to  the  custody  of  the  officer  of 
the  court,  to  be  brought  before  the  Court  of  Review,  or  a 
subdivision  court  of  three  commissioners  within  three  days  after 
such  commitment.  Attornies  and  solicitors  of  the  superior 
courts  at  Westminster  may  he  admitted  to  practise  in  the  Court 
of  Bankruptcy,  and  may  appear  and  plead  in  any  proceedings 
without  counsel  (except  proceedings  before  the  Court  of  Review^ 
and  on  the  trial  of  issues  by  jury) ;  and  all  acts  in  force^  as  to 
Q  2 
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attornies  and  solicitors,  shall  extend  to  attornies  practicing  in 
the  new  court.    The  judges  of  the  Court  of  Review,  with  the 
consent  of  the  chancellor,  are  to  make  rules  lor  regulating  the 
practice  of  the  court.    The  12th  section  in  effect  abolishes 
commissions  of  bankrupt,  and  in  all  cases  where  the  lord  chan- 
cellor had  power  to  issue  a  commission  of  bankrupt,  it  enables 
the  chancellor,  the  master  of  the  rolls,  the  vice  chancellor,  and 
each  of  the  masters  of  the  Court  of  Chancery,  acting  under  the 
appointment  of  the  lord  chancellor,  to  issue  his  fiat  in  lieu  of 
a  commission,  authorizing  the  creditor  to  prosecute  his  com- 
plaint in  the  Court  of  Bankruptcy  or  elsewhere,  before  such 
persons  as  the  lord  chancellor,  &c.  shall  appoint,  who  shall 
have  the  same  authority  as  if  appointed  by  virtue  of  a  com- 
mission.   The  fiats  are  to  be  filed  and  recorded  in  the  court. 
The  chancellor  may  annul  such  fiat,  which  shall  have  the  same 
effect  as  the  supersedeas  of  a  commission  of  bankruptcy.  All 
the  powers  given  to  the  six  commissioners  may  be  exercised 
by  the  judges  of  the  Court  of  Review.    An  important  change 
is  made  as  to  the  bankrupt's  assignees.    Thirty  persons,  being 
merchants,  brokers,  or  accountants,  are  to  he  chosen  by  the 
chancellor  to  act  as  official  assignees  in  all  bankruptcies  pro- 
secuted in  the  Court  of  Bankruptcy,  one  of  which  official  assig- 
nees shall,  in  all  cases,  be  an  assignee  of  each  bankrupt's  estate, 
together  with  the  assignees  chosen  by  the  creditors ;  and  till 
the  other  assignees  are  chosen,  the  official  assignee  may  act  as 
sole  assignee.    The  provisional  and  other  assignments  of  the 
bankrupt's  estate  are,  by  the  act,  abolished,  and  the  real  and 
personal  estate  of  the  bankrupt  is  to  vest  in  the  assignees 
without  any  assignment  or  conveyance — a  provision  which  will 
save  some   expence.     The  court  is  to  have  a  seal  for  the 
sealing  of  documents,  &e.    There  is  an  appeal  from  the  com- 
missioners to  the  Court  of  Review,  and  from  the  Court  of  Review 
to  the  chancellor,  in  matters  of  law  and  equity,  and  on  the 
refusal  or  admission  of  evidence.    Debts  may,  by  this  act,  be 
proved  by  affidavit  subject  to  such  oiders,  touching  the  personal 
attendance  of  the  creditor,  as  the  Court  of  Review,  with  the 
consent  of  the  Jord  chancellor,  may  direct.     By  §  37*  the 
lord  chancellor  may  direct  an  appeal  from  himself  to  the  House 
of  Lords,  and  the  Court  of  Review  may,  on  application  by  the 
parties,  direct  an  appeal  at  once  to  the  House  of  Lords  instead 
of  to  the  lord  chancellor.    The  judges  and  commissioners  of 
the  court  may  take  evidence  viva  voce  or  on  affidavits,  as  they 
may  direct,  or  as  the  lord  chancellor  may  prescribe.    By  §  42. 
no  commission  shall  be  superseded  or  fiat  annulled  by  reason 
of  its  being  concerted  between  the  petitioning  creditor,  his 
solicitor  or  agent,  and  the  bankrupt.    This  is  an  important 
alteration,  which  will  prevent  much  litigation.    On  every  fiat 
10/.  is  to  be  paid  to  the  lord  chancellor's  secretary  of  bankrupts, 
to  be  paid  into  the  Bank  of  England,  "  to  the  Secretrary  of 
bankrupts'  account,"  and  the  official  assignee  of  each  estate  is 
to  pay  201*  to  the  like  account;  out  of  this  fund  the  salaries  of 
the  judges,  commissioners,  aod  officers  of  the  court,  are  to  be 
defrayed.    The  official  assignee  of  every  estate  is  also  to  pay 
10/.  to  the  credit  of  the  accountant-general,  to  an  account  to 
be  called  "  the  secretary  of  bankrupts  compensation  account," 
and  also  1/.  for  certain  sittings  of  the  court  or  commissioners 
mentioned  in  §  55.  and  a  certain  per  centage  on  the  sums 
divided  in  dividends.    This  fund  is  to  be  applied  for  compen- 
sating the  patentees  "  for  the  execution  of  the  laws  and  statutes 
concerning  bankrupts,"  Mr.  Thurlow  and  Mr.  Scott,  and  also 
such  of  the  old  commissioners  of  bankrupt  as  the  Lords  of  the 
Treasury  shall  think  entitled  to  compensation,  and  also  certain 
officers  of  the  Court  of  Chancery.    No  judge,  commissioner, 
registrar,  &c.  of  the  court,  shall  be  eligible  to  sit  in  parliament. 

The  provisions  of  the  stats,  6  G.  4.  c.  lo\  $  I  W,  4.  c.  56. 
(with  notes  of  such  decided  cases  as  tend  to  explain  their  prin- 
ciple) may  be  arranged  under  the  following  heads  : — 

I.  Who  may  be  made  Bankrupt  as  a  Trader. 
It.  By  what  Acts  of  his  own  a  Trader  may  become  a 
Bankrupt. 


III.  Proceedings  under  a  Fiai  (formerly  a  Commission)  of 

Bankrupt. 

IV.  The  Effect  of  the  Fiat  (Commission)  on  the  Property  of 

the  Bankrupt* 

V.  Practical  Directions  as  to  incidental  Proceedings,  the 
Effect  of  Bankruptcy  on  all  Parlies  concerned,  and 
m  iscellaneous  ?\ tatters* 

The  sections  of  the  star.  6  G.  4.  r.  16.  as  quoted  are  dis- 
tinguished by  the  abbreviation  a?n.  when  they  contain  extensive 
and  important  amendments  of  the  former  law,  and  by  the 
word  new,  where  they  have  been  introduced  for  the  first  time  by 
that  act.  The  sections  not  so  distinguished  are  copied  from 
former  acts  (which  are  referred  to)  without  alteration,  or  with 
such  only  as  it  did  not  appear  necessary  to  notice.  These  dis- 
tinctions" are  marked  out  in  the  title  Bankrupt,  prepared  by 
Mr.  Dodd,  in  the  7th  edition  of  Bacons  Abridgment,  and  also 
in  the  Appendix  to  Eden's  Bankrupt  Law* 

It  would  far  exceed  the  limits  of  this  Dictionary  to  acconw 
pany  this  outline  of  the  new  consolidated  bankrupt  law,  with 
references  to  many  of  the  cases  determined  before  the  act  6  G.  4. 
c*  16.  They  will  be  found  arranged  and  digested  in  Bacons  * 
Abridgment]  tit.  Bankrupt,  edited  by  Mr.  Dodd,  and  in  Mr. 
Eden's  Practical  Treatise,  and  in  Mr.  Deacon's  work  on  Bank" 
ruptcy  already  referred  to. 

I.  Who  may  be  made  Bankrupt  as  a  Trader. — All  bankers, 
brokers,  persons  using  the  trade  or  profession  of  a  scrivener, 
receiving  other  men's  monies  or  estates  into  their  trust,  or 
custodv,  persons  insuring  £the  classes  in  italics  are  new  in 
this  act  J  ships  or  their  freight ,  or  other  matters  against 
perils  of  the  sear  warehousemen,  wharfingers,  packers,  builders, 
carpenters }  shipwrights,  victuallers,  keepers  of  inns,  taverns, 
hotels  or  coffee-houses,  dyers,  printers,  bleachers,  fullers,  ca- 
lender ers,  cattle  or  sheep  salesmen,  and  all  persons  using  trade 
of  merchandize  by  way  of  bargaining,  exchange,  bartering, 
commission,  consignment,  or  otherwise,  by  gross  or  by  retail, 
and  all  persons,  who,  either  by  themselves,  or  as  agents,  or 
factors  for  others,  seek  their  living  by  having  and  selling,  or 
by  buying  and  letting  Jar  hire?  or  by  tln}  workmanship  of  goods 
or  commodities,  shall  be  deemed  traders  liable  to  become  bank- 
rupt. Provided  that  no  farmer,  grazier,  common  labourer, 
or  workman  for  hire,  receiver-general  of  the  taxes,  or  member 
of  or  subscriber  to  any  incorj>orated,  commercial,  or  trading 
companies  established  by  charter  or  act  of  parliament,  shall  be 
deemed  as  such  a  trader,  liable,  by  virtue  of  this  act,  to  become 
bankrupt.    6  G.  4.  c.  16.  §  2,  Am* 

Buying  and  selling  government  stock,  or  other  public  stocks 
or  securities,  docs  not  render  a  man  liable  to  be  made  a  bank- 
ruptbecause  they  are  held  not  "  goods  or  commodities*"  Colt 
v*  Netierville,  2  P*  JVms.  308.  Nor  will  the  buying  and  selling 
land,  or  any  interest  therein,  make  a  man  liable  to  be  a  bank- 
rupt, for  the  same  reason.  Sec  Port  v.  Turf  on,  2  Wits.  1 6*9- 

As  to  the  "  workmanship  of  goods  and  commodities/1  it  may 
be  remarked,  that  purchasing  the  raw  material,  and  manufac- 
turing it  into  a  vendible  article  for  the  purpose  of  sale,  and 
with  a  view  to  profit,  was  always  holden  to  be  a  buying  and 
selling  within  the  former  statutes,  although  part  of  the  gain 
was  to  be  derived  from  bodily  labour;  Cooke,  48,  49-  56;  by 
which  it  would  appear,  that  all  persons  who  manufacture  goods 
for  sale  with  a  view  to  profit,  are  wit  bin  the  foregoing  clause, 
whether  they  purchase  the  raw  material  or  have  it  from  their 
own  land,  &c.  (as  a  brick-maker,  alum-maker,  eider-maker,  who 
were  not  within  the  former  statutes)  without  purchase.  If  a 
man  buy  milk  merely  to  sell  it  again,  with  a  view  to  profit,  he 
is  liable  to  be  a  bankrupt  ;  but  if  he  sell  the  milk  only  which 
lie  procures  from  his  own  cows,  even  though  he  occasionally  sell 
the  cows  when  they  arc  unfit  for  that  purpose,  he  is  not.  Carter 
v.  Dean,  1  Swanst,  64.  So  if  a  man  buy  timber  (even  standing 
timber)  to  sell  again  with  a  view  of  profit,  he  is  subject  to  the 
bankrupt  laws.  Holroyd  v.  Gwynne,  £  Taunt.  178:  and  see 
9  Barn*  $  C  577*  But"  if  be  sell  only  that  which  he  cuts  down 
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upon  his  own  land  lie  is  not.  In  such  case  it  is  a  question  for  a 
jury  whether  there  is  an  intention  to  deal  generally.  3  Stark. 
Ca.  5  b". 

As  to  the  exception  that  no  farmer,  gro^ier,  common  la- 
bourer, or  workman  for  hire,  receiver- general  of  the  taxes,  or 
member  of  any  company,  shall  be  liable  to  this  statute,  it  u  to 
be  observed,  that  by  one  of  the  repealed  statures,  5  G.  U.  c.  20. 
§  40.  no  fanner,  grazier,  drover  of  cattle,  or  receiver-general 
of  taxes,  was  to  be  deemed  a  bankrupt.  But  still  if  a  fanner 
exercised  a  trade  distinct  and  separate  from  bis  business  as  a 
farmer  ;  if,  for  instance,  he  purchased  horses,  not  for  the  pur- 
poses of  his  farm,  but  as  a  horse-dealer,  merely  to  sell  again 
with  a  view  to  pro  tit,  {Bartholomew  v.  Sherwood,  1  T.  R. 
573  :  Wright  v.  Bird,  1  Price,  20:  ExparteGibbs,  2  Rose,  38.) 
or  purchased  large  quantities  of  potatoes,  not  to  be  used  upon 
his  farm,  but  merely  to  sell  again  at  a  profit ;  (Mayo  v.  Archer, 

I  Sir,  513.)  in  these  and  similar  cases  he  would  be  liable  to 
be  made  bankrupt,  notwithstanding  this  statute.  ISut  if  he 
purchased  them  as  a  farmer,  to  be  used  about  his  farm,  even 
although  he  sell  them  again,  (Cooke,  6'7.)  or  having  too  much 
he  sell  the  surplus,  (Cooke,  73.)  or  if  he  occasionally  buy 
and  sell  hay  and  corn,  &c.  with  a  view  to  make  a  profit,  but 
without  making  them  the  means  of  livelihood,  he  would  be 
within  this  exception.  The  question  in  all  such  cases  is,  whe- 
ther the  buying  and  selling  is  with  a  view  of  making  a  prolit 
as  a  trader,  or  whether  it  is  merely  ancillary  to  the  profitable 
occupation  of  the  farm.  See  Bac.  Ab.  tit.  Bankrupt  (A.)  (ed. 
by  Gwillim  and  Dodd.) 

It  is  observable  that  drovers,  although  excepted  by  former 
statutes,  are  not  mentioned  in  this,  unless  they  are  meant  to 
be  included  in  the  words  "  cattle  or  sheep  salesmen  ;1f  but 
they  seem  to  be  made  subject  to  be  made  bankrupts  under  the 
clause  as  to  buying  and  selling.  As  to  the  denomination  of  a 
ff  drover/'  see  Mills  v.  Hughes,  JViltes,  68S  :  Bolton  v.  Sowcrby, 

I I  East,  274. 

As  to  members  or  subscribers  of  certain  specified  incorporated 
companies,  various  statutes  have  provided  that  they  should  not 
be  liable  to  the  bankrupt  laws.  Vide  slaL  13  and  14.  Car,  2* 
(as  to  the  origin  of  which  see  Bac,  Ah.  tit.  Bankrupt,  vol.  i. 
p.  526.  7th  ed.)  ;  as  to  members  of  East  Tndia  or  Guinea 
Companies,  slat.  9  and  10  W*  3 :  8  and  9  W.  3  ;  and  H  G.  L 
as  to  stockholders  in  the  Bank  of  England. 

II.  By  what  Acts  of  his  own  a  Trader  may  become  a  Bankrupt. 
— The  following  are  specifically  stated  as  the  acts  by  which 
any  person  declared  by  the  act  to  be  a  trader  shall  be  deemed 
to  have  committed  an  act  of  bankruptcy  :  viz.  if  such  trader, 
1.  shall  depart  this  realm  ;  2.  or  being  out  of  this  realm,  shall 
remain  abroad  ;  3.  or  shall  depart  from  his  dwelling-house ; 
4.  or  otherwise  absent  himself;  5,  or  hegin  to  keep  his  house; 
6.  or  sillier  himself  to  be  arrested  for  any  debt  not  due  ;  7.  or 
yield  himself  to  prison;  8.  or  sutler  himself  to  be  outlawed  ; 
5*  or  suffer  himself  to  be  arrested,  or  his  goods,  monies,  or 
chattels  to  be  attached*  sequestered,  or  taken  in  execution  ; 
10,  or  make  or  cause  to  be  made,  eicher  within  this  realm  or 
elsewhere,  any  fraudulent  grant  or  conveyance  of  any  of  his 
lands,  tenements,  goods,  or  chattels ;  11.  or  make  or  cause  to 
be  made  any  fraudulent  surrender  of  any  of  his  copyhold 
lands,  or  tenements  ;  1  2.  or  make  or  cause  to  be  made  any 
fraudulent  gift,  delivery,  or  transfer  of  any  of  his  goods  or 
chattels.  These  acts  must  be  all  done  with  an  intent  to  delay  or 
defeat  creditors.  6  G.  4.  c.  L&  §  3.  Am.  13.  If  any  such  trader, 
having  been  arrested  or  committed  to  prison  for  debt,  or  on 
any  attachment  for  non-payment  of  money,  or  upon  any  deten- 
tion for  debt,  shall  be  in  prison  for  twenty -one  days  ;  or  having 
been  arrested  or  committed  to  prison  for  any  other  cause,  shall 
lie  in  prison  for  twenty-one  clays  after  any  detainer  for  debt 
lodged  against  him  and  not  discharged;  14.  or  if  any  such 
trader,  having  been  arrested,  committed,  or  detained  for  debt, 
shall  escape  out  of  prison  or  custody,  every  such  trader  shall  be 
deemed  to  have  thereby  committed  an  act  of  bankruptcy,  from 


the  time  of  such  arrest,  commitment,  or  detention,  6  G.  4.  c.  16. 
§  5.  Am.  15.  If  any  such  trader  shall  Jife,  in  the  office  of 
the  lord  chancellor's  secretary  of  bankrupts,  a  declaration  in 
writing,  signed  by  such  trader,  and  attested  by  an  attorney  or 
solicitor,  that  he  is  insolvent,  and  unable  to  meet  his  engage* 
ment,  the  said  secretary  of  bankrupts  or  his  deputy  ^iall  sign 
a  memorandum  that  such  declaration  hath  been  riled,  which 
memorandum  shall  be  authority  for  the  printer  of  the  London 
Gazette  to  insert  an  advertisement  of  such  declaration  therein; 
and  every  such  declaration  shall,  after  such  advertisement,  be 
an  act  of  bankruptcy,  committed  by  such  trader  at  the  time 
when  such  declaration  was  filed  :  hut  no  com  mission  shall  issue 
thereupon,  unless  it  be  sued  out  within  two  calendar  months 
next  after  the  insertion  of  such  advertisement,  nor  unless  suck 
advertisement  shall  have  been  inserted  in  the  London  Gazette 
within  eight  days  after  such  declaration  was  filed  ;  and  no 
docket  shall  be  struck  upon  such  act  of  bankruptcy  before 
the  expiration  of  four  days  next  after  insertion  of  such  adver- 
tisement, in  case  such  commission  is  to  be  executed  in  London  ; 
or  before  the  expiration  of  eight  days  next  after  such  insertion, 
in  case  such  commission  is  to  be  executed  in  the  country  •  and 
the  Gazette  containing  such  advertisement  shall  be  evidence 
to  be  received  of  such  declaration  having  been  iiled.  (j  G,  4. 
c,  l(j.  §  6.  New. 

No  commission  under  which  the  adjudication  shall  be 
grounded,  on  the  filing  of  such  declaration  as  an  act  of  bank- 
ruptcy, shall  be  deemed  invalid  by  reason  of  such  declaration 
having  been  concerted  or  agreed  upon  between  the  bankrupt 
and  any  creditor  or  other  person.  6  G.  4.  c.  1 6.  §  7*  New  j 
and  see  ante,  the  general  provision  doing  away  with  the  objec- 
tion of  concert,  in  the  Bankrupt  Court  act.  1().  If  any  such 
trader,  liable  by  virtue  of  this  act  to  become  bankrupt,  shall, 
after  a  docket  struck  against  him,  pay  to  the  person  or  persons 
who  struck  the  same,  or  any  of  them,  money,  or  give  or  deliver 
to  any  such  person  any  satisfaction  or  security  for  his  debt,  or  any 
part  thereof,  w  he  re  by  such  person  may  receive  more  in  the 
pound  in  respect  of  his  debt  than  the  other  creditors,  such  pay- 
ment, gift,  delivery,  satisfaction,  or  security,  shall  be  an  act  of 
bankruptcy  ;  and  if  any  commission  shall  have  issued  upon  the 
docket  so  struck,  the  lord  chancellor  ma}'  either  declare  such 
commission  to  be  valid,  and  direct  the  same  to  be  proceeded  in, 
or  may  order  it  to  be  superseded  and  a  new  com  mission  may 
issue,  and  such  commission  may  be  supported  either  by  proof 
of  such  last  mentioned  or  of  any  other  act  of  bankruptcy  ;  and 
every  person  so  receiving  such  money,  gift,  delivery,  satisfac- 
tion, or  security,  shall  forfeit  his  whole  debt,  and  also  repay  or 
deliver  up  such  money,  gift,  satisfaction,  or  security,  or  the  full 
value  thereof,  to  such  person  as  the  commissioners  acting  under 
such  original  commission,  or  any  new  commission,  shall  appoint 
for  the  benefit  of  the  creditors  of  such  bankrupt.  6  G.  4.  c.  Iff. 
§  8.  Am, 

A  material  difference  between  this  and  a  similar  clause  in  a 
former  act  (5  G.  2.  c*  30.  §  24.)  is  that  the  former  only  had  in 
view  private  bargains  ;  but  under  this  act,  it  appears  to  be 
immaterial  whether  the  money,  satisfaction,  or  security,  be 
given  to  the  petitioning  creditor  or  not. 

Being  out  of  the  realm,  remaining  abroad  This  act  of  bank- 
ruptcy is  first  introduced  in  6  G.  4.  c.  16. 

Suffering  outlawry. — The  outlawry  must  be  in  England  or 
Wales,  and  an  outlawry  in  a  county  palatine  will  be  sufficient. 
Com.  Dig.  Bankrupt  :  Rad worth  v.  Blud worth,  \  Leo.  13. 

Procuring  himself  to  be  arrested,  or  his  goods,  monies,  or 
chattels  to  be  taken  in  execution. — A  similar  clause  was  in 
1  Jac.  li  c.  15.  §  2  ;  but  the  words  "  taken  in  execution"  were 
omitted,  and  the  above  words  were  introduced  into  6  G.  4.  c.  lft. 
as  it  was  holden  that  a  fraudulent  judgment,  and  execution 
thereon,  were  not  within  the  meaning  of  that  act,  Ilarman  v. 
Spot  lis  woode,  Cooke,  118:  Clavey  v.  Hay  ley,  Cow  p.  427. 

Where  any  trader  shall  execute  any  conveyance  or  assign- 
ment by  deed  to  a  trustee  or  trustees  of  all  his  estate  and 
edicts  for  the  benefit  of  all  the  creditors  of  such  trader,  the 
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execution  of  such  deed  shall  not  be  deemed  an  act  of  bavkruptcu, 
unless  a  commission  issue  against  such  trader  within  St&  ca- 
lendar- months  from  the  execution  thereof  by  such  trailer  :  pro- 
vided  Ui.it  such  dixit  shall  be  executed  by  every  such  trustee 
within  fifteen  days  after  the  execution  thereof  by  the  said 
trader,  and  that  the  execution  by  every  such  trader  and  by 
every  such  trustee  be  attested  by  an  attorney  or  solicitor;  and 
that  notice  be  given  within  two  months  after  the  execution 
thereof  by  such  trader,  in  case  such  trader  reside  in  London, 
or  within  forty  miles  thereof,  in  the  London  Gazette,  and  also 
in  two  London  daily  newspapers ;  and  in  case  such  trader 
does  not  reside  within  forty  miles  of  London,  then  in  the 
London  Gazette,  and  also  in  one  London  daily  newspaper,  and 
one  provincial  newspaper  published  near  to  such  trader s  resi- 
dence; and  such  notice  shall  contain  the  date  and  execution  of 
such  deed,  and  the  name  and  place  of  abode  respectively  of 
every  such  trustee  and  of  such  attorney  or  solicitor.  6  G.  4, 
C.  l6.  §  4.  New. 

Making  any  fraudulent  surrender  of  copyholds. — This  was 
formerly  holden  not  to  be  an  act  of  bankruptcy,  because,  as  it 
was  said,  it  could  not  Lie  done  with  intent  to  delay  creditors,  inas- 
much as  creditors  could  not  have  execution  of  copyhold  lands. 

Making  any  fraudulent  gift,  delivery,  or  transfer  of  his  goods 
or  chattels* — This  includes  mere  manual  delivery  or  transfer, 
as  well  as  conveyances  by  deed  or  otherwise,  the  former  of 
which  was  not  provided  for  by  the  repealed  statutes*  In  other 
respects  this  clause  requires  the  same  construction  as  the  tenth 
act  of  bankruptcy. 

Petition  under  the  Insolvent  Act. — By  the  insolvent  act, 
7  G.  4.  c.  57.  §  13,  the  filing  of  a  petition  of  every  per- 
son in  actual  custody,  who  shall  be  subject  to  the  laws  con- 
cerning bankrupts,  and  who  shall  apply  by  petition  to  the 
court  (constituted  by  that  act)  to  be  discharged  from  cus- 
tody, shall  be  accounted  and  adjudged  an  act  of  bank- 
ruptcy, from  the  time  of  filing  such  petition  ;  and  any  com- 
mission issuing  against  such  person,  and  under  which  he  shall 
be  declared  bankrupt,  before  the  time  appointed  by  the  said  court 
pad  advertised  in  the  London  Gazette,  for  hearing  the  mat- 
ters of  such  petition,  or  at  any  rime  within  two  calendar  months 
from  the  time  of  filing  such  petition,  shall  have  effect  to  avoid 
any  conveyance  or  assignment  of  the  estate  and  effects  of  such 
person  which  shall  have  been  made  in  pursuance  of  the  provi- 
sions of  this  insolvent  act :  provided  that  the  filing  of  such 
petition  shall  not  be  deemed  an  act  of  bankruptcy,  unless  such 
person  be  so  declared  bankrupt  before  the  time  so  advertised, 
or  within  such  two  calendar  months  ;  but  every  such  convey- 
ance and  assignment  shall  be  valid,  notwithstanding  any  com- 
mission of  bankrupt  under  which  such  person  shall  lie  declared 
bankrupt  after  the  time  so  advertised  and  after  the  expiration 
of  such  two  calendar  months  as  aforesaid* 

As  to  members  of  parliament  being  bankrupts. —  If  any  trader 
having  privilege  of  parliament  shall  commit  any  of  the  acts  of 
bankruptcy  specified,  a  commission  of  bankruptcy  may  issue 
against  him,  and  the  commissioners,  and  all  other  persons  acting 
under  such  commission,  may  proceed  thereon  in  like  manner  as 
against  other  bankrupts,  but  such  person  shall  not  be  subject  to 
be  arrested  or  imprisoned  during  the  time  of  such  privilege, 
except  in  cases  of  felony.  6  G.  4,  c.  ]  (>.  §  9-  (As  4  G\  3. 
ft  33.  §  4.) 

If  any  creditor  of  any  such  trader,  having  privilege  of  par- 
liament to  such  amount  as  is  requisite  to  support  a  commission, 
shall  file  an  affidavit  in  any  court  of  record  at  Westminster, 
that  such  debt  is  justly  due  to  him,  and  that  nch  debtor  is 
such  trader  as  aforesaid,  and  shall  sue  out  of  the  same  court  a 
summons  or  any  original  bill  and  summons  (now  a  writ  of  sum- 
mons under  the  act  for  uniformity  of  process,  2  W.  4.  c.  39-) 
against  such  trader,  and  serve  him  with  a  copy  of  such  sum- 
jrjons,  if  such  trader  shall  not  within  one  calendar  month  after 
personal  service  of  such  summons,  pay,  secure,  or  compound 
for  such  debt  or  debts  to  the  satisfaction  of  such  creditor,  or 
enter  into  a  bond  m  such  sum  and  with  two  sufficient  sureties. 


as  any  of  the  judges  of  the  court  out  of  which  such  summons 
shall  issue  shall  approve  of,  to  pay  such  sum  as  shall  be  re- 
covered in  such  action,  together  with  such  costs  as  shall  be 
given  in  the  same ;  and  within  one  calendar  month  next  after 
personal  service  of  such  summons,  cause  an  appearance  to  be 
entered  to  sucli  action  in  the  proper  court  in  which  the  same 
shall  have  been  brought ;  every  such  trader  shall  be  deemed  to 
have  committed  an  act  of  bankruptcy,  from  the  time  of  the 
service  of  such  summons ;  and  any  creditor  of  such  trader,  to 
sucli  amount  as  aforesaid,  may  sue  out  a  commission  against 
him,  and  proceed  thereon  i:i  like  manner  as  against  other  bank- 
rupts. 6  G.  4.  c.  Hi.  §  10.  (As  4  G.  3.  c.  33.  §  1  :  45  G,  R, 
c.  J  24.  §  1.  except  that  the  period  of  payment  is  reduced  from 
hro  calendar  months  to  one.) 

If  any  decree  or  order  shall  have  been  pronounced  in  any 
cause  depending  in  any  court  of  equity,  or  any  order  made 
in  any  matter  of  bankruptcy  (or  lunacy),  against  any  trader 
having  privilege  of  parliament,  ordering  sucli  trader  to  pay 
anv  sum  of  money,  and  such  trader  shall  disobey  the  same, 
having  been  duly  served  upon  him,  the  persons  entitled  to  re- 
ceive such  sum  under  such  decree  or  order,  or  interested  in 
enforcing  the  payment  thereof  pursuant  to  such  decree  or 
order,  may  apply  to  the  court  by  which  the  same  shall  have 
been  pronounced,  to  fix  a  peremptory  day  for  the  payment  of 
such  money,  whi>.-h  *hall  accordingly  be  fixed  by  an  order  for 
that  purpose  ;  and  if  such  trader,  being  personally  served  with 
such  last-mentioned  order  eight  days  before  the  day  therein 
appointed  for  payment  of  such  money,  shall  neglect  to  pay  the 
same,  he  shall  be  deemed  to  have  committed  an  act  of  bank- 
ruptcy, from  the  time  of  the  service  thereof,  and  any  such 
creditor  or  creditors  may  sue  out  a  commission  against  him, 
and  proceed  thereon  in  like  manner  as  against  other  bankrupts. 
6  G.  4,  c.  16.  h  11*  (As  45  G.  3.  c.  124.  §  70  By  stat,  52  G.  3. 
c.  144.  (which  is  not  repealed  by  6  G.  4.  c.  16".)  in  case  a  com- 
mission of  bankrupt  against  a  member  of  parliament  be  not 
superseded,  or  all  debts  satisfied  within  twelve  months,  the 
seat  of  the  member  shall  become  actually  void  :  and  after  the 
bankruptcy  he  is  incapable  of  sitting  and  voting  till  such  su- 
persedeas or  satisfaction.    See  tit.  Parliament. 

Where  a  trader  committed  an  act  of  bankruptcy  in  March 
1825,  on  which  a  commission  might  have  issued  on  the  statutes 
then  in  force,  and  on  the  1st  May  those  statutes  were  repealed; 
and  on  the  2d  May  the  repealing  act  was  repealed,  and  the 
former  acts  thereby  revived,  and  in  July  a  commission  issued; 
it  was  held  to  be  supported  by  the  act  of  bankruptcy  in  March,, 
10  Barn.  $  C  39 :  and  see  9  Barn.  $  C\  750. 

III.  Proceedings  on  and  Effect  of  a  Fiat  (formerly  a  Com- 
mission) of  Bankruptcy. — As  to  issuing  the  Fiat,  Proceedings 
thereon,  and  the  Power  of  the  Commissioners. 

It  is  necessary  to  state  here  the  provisions  of  the  6  G.  4. 
c.  1G\  as  to  the  petitioning  creditor's  debt,  and  the  bond,  since 
they  remain  in  force.  As  to  the  issuing  of  a  fiat  under  the 
new  act,  see  post. 

The  lord  chancellor  shall  have  power,  upon  petition  made 
to  him  in  writing,  against  any  trader  having  committed  an  act 
of  bankruptcy,  by  any  creditor  of  such  trader,  by  commission 
under  the  great  seal,  to  appoint  such  persons  as  to  him  shall 
seem  fit,  who  shall, by  virtue  of  this  aet,  and  of  such  commis- 
sion, have  full  power  and  authority  to  take  such  order  and 
direction  with  the  body  of  such  bankrupt,  as  thereinafter  men* 
tinned,  as  also  with  all  his  lands,  tenements,  and  heredita- 
ments, both  within  this  realm  and  abroad,  as  well  copyhold, 
or  customaryhoid,  as  freehold,  which  he  shall  have  in  his  own 
right  before  he  became  bankrupt ;  as  also  with  all  such  interest, 
in  anv  sucli  lands,  tenements,  and  hereditaments,  as  such 
bankrupt  may  lawfully  depart  withal,  and  with  all  his  money, 
fees,  offices,  annuities,  goods,  chattels,  wares,  merchandize, 
and  debts,  wheresoever  they  may  be  found  and  known,  and  to 
make  sale  thereof  in  manner  thereinafter  mentioned,  or  other- 
wise order  the  same  for  satisfaction  and  payment  of  the  credit- 
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ors  of  the  said  bankrupt.  6  ft.  4.  c.  1 6.  §  12.  (As  13  Eliz. 
<?.  7<  §  2.)  The  petitioning  creditor  shall,  before  any  commission 
be  granted,  make  an  affidavit  in  writing  before  any  master 
ordinary  or  extraordinary  in  Chancery  (which  shall  be  filed 
with  the  proper  officer,)  of  the  truth  of  his  debt,  and  shall 
likewise  give  bond  to  lord  chancellor,  in  the  penalty  of  200/., 
to  be  conditioned  for  proving  his  debt,  as  well  before  the  com- 
missioners as  upon  any  trial  at  law,  in  case  the  due  issuing 
forth  of  the  commission  be  contested ;  and  also  for  proving  the 
party  to  have  committed  an  act  of  bankruptcy  at  the  time  of 
taking  out  such  commission,  and  to  proceed  on  such  commis- 
sion ;  but  if  such  debt  shall  not  be  really  due,  or  if  after  such 
commission  taken  out  it  be  not  proved  that  the  party  had  com- 
mitted an  act  of  bankruptcy  at  the  time  of  the  issuing  of  the 
commission,  and  it  shall  also  appear  that  such  commission  was 
taken  out  fraudulently,  or  maliciously,  the  lord  chancellor 
shall  and  may,  upon  petition  of  the  party  against  whom  the 
commission  was  so  taken  out,  examine  into  the  same,  and  order 
satisfaction  to  be  made  to  him,  for  the  damages  by  him  sus- 
tained ;  and  for  the  better  recovery  thereof,  may  assign  such 
bond  or  bonds  to  the  party  so  petitioning,  who  may  sue  for 
the  same  in  his  own  name.  6  6".  4.  c.  l6\  §  13.  (As  5  G,  % 
c.  30.  §  3.) 

The  petitioning  creditor,  or  creditors,  shall  at  his,  or  their 
own  costs,  sue  forth  and  prosecute  the  commission  until  the 
choice  of  assignees ;  and  the  commissioners  shall  at  the  meet- 
ing for  such  choice,  ascertain  such  costs,  and  by  writing  under 
their  hands,  direct  the  assignees  to  reimburse  such  petitioning 
creditor  or  creditors  such  costs  out  of  the  first  money  that 
shall  be  got  in  under  the  commission ;  and  all  bills  of  fees  or 
disbursements  of  any  solicitor  or  attorney,  employed  under  any 
commission  for  business  done  after  the  choice  of  assignees,  shall 
be  settled  by  the  commissioners,  except  that  so  much  of  such 
bills  as  contain  any  charge  respecting  any  action  at  law,  or  suit 
in  equity,  shall  be  settled  by  the  proper  officer  of  the  court  in 
which  such  business  shall  have  been  transacted,  and  the  sum 
so  settled  shall  be  paid  by  the  assignees  to  such  solicitor  or  at- 
torney ;  provided  that  any  creditor  who  shall  have  proved  to 
the  amount  of  201.  or  upwards,  if  he  be  dissatisfied  with  such 
settlement  by  the  commissioners,  may  have  any  such  costs  and 
bills  settled  by  a  master  in  Chancery,  who  shall  receive  for  such 
settlement,  and  the  certificate  thereof,  iO,y.  and  no  inoie. 
6  G-  4.  c.  16.  §  14,  Am. 

No  commission  shall  be  issued,  unless  the  single  debt  of  one 
creditor,  or  of  two  or  more  persons  being  partners,  petitioning 
for  the  same,  shall  amount  to  3  00/.  or  upwards  ;  or  unless  the 
debt  of  two  creditors,  so  petitioning,  shall  amount  to  150/.  or 
upwards;  or  unless  the  debt  of  three  or  more  creditors, 
so  petitioning,  shall  amount  to  200/.  or  upwards.  And 
every  person  who  has  given  credit  to  any  trader,  upon  valuable 
consideration  for  any  sum  payable  at  a  certain  time,  which 
time  shall  not  have  arrived,  when  such  trader  conn  nit  ted  an 
act  of  bankruptcy,  may  so  petition,  or  join  in  petitioning 
[whether  he  shall  have  any  security,  in  writing  or  otherwise,  for 
such  sum  or  not.']  6  G&  4.'  c.  16*.  §  15.  (As  5  G.  2,  c.  30.  §  23. 
the  words  in  italics  added.)  If  alter  adjudication,  the  debt  or 
debts  of  the  petitioning  creditor  or  creditors,  or  any  of  them, 
be  found  insufficient  to  support  a  commission,  the  lord  chan- 
cellor (upon  the  application  of  any  other  creditor  having  proved 
any  debt  or  debts  sufficient  to  support  a  commission,  incurred 
not  anterior  to  the  debt  or  debts  of  the  petitioning  creditor,) 
may  order  the  said  commission  to  be  proceeded  in,  and  it  shall 
by  such  order  be  deemed  valid.  6  G.  4.  c.  16".  §  19- 
No  commission  shall  be  deemed  invalid  by  reason  of  acts  of 
bankruptcy  prior  to  debts  of  petitioning  creditors,  or  any  of 
them,  provided  there  be  a  sufficient  act  of  bankruptcy  sub- 
sequent to  such  debts.  6  G.  4.  c.  10'.  §  19'  New*  Lord  chan- 
cellor may  issue  an  auxiliary  commission  for  proof  of  debts 
under  SO/.,  and  for  examination  of  witnesses,  and  for  other 
purposes ;  and  commissioners  shall  possess  the  same  powers  to 
compel  attendance  of  witnesses,  &c.  as  commissioners  in  ori- 
ginal commissions.  6  G.  4.  c.  1 6.  §  20.  New. 


I  The  Jat  of  bankruptcy. ~-T\\q  new  Bankrupt  Court  act 
abolishes  commissions  of  bankrupt,  and  substitutes  a  fiat; 
but  as  the  petitioning  creditor's  debt  and  the  bond  are 
still  unaffected,  the  preceding  provisions  are  in  force.  The 
1  and  2  H\  4  c.  56.  §  12.  enacts  that  in  every  case  where  the 
lord  chancellor,  by  any  former  act,  had  power  to  issue  a 
commission  of  bankrupt,  it  shall  be  lawful  for  him,  and 
also  for  the  master  of  the  rolls,  the  vice-chancellor,  and  each 
of  the  masters  in  Chancery,  acting  under  the  appointment 
of  the  lord  chancellor  for  that  purpose,  on  petition  made 
to  the  lord  chancellor  against  any  trader  having  committed  any 
act  of  bankruptcy,  by  any  creditor  of  such  trader,  and  upon 
his  filing  such  affidavit  and  giving  such  bond  as  by  law  re- 
quired, to  issue  his  fiat  under  his  hand,  in  lieu  of  such  com- 
mission; thereby  authorizing  such  creditor  to  prosecute  his  said 
complaint  in  the  Court  of  Bankruptcy,  or  elsewhere,  before 
such  proper  persons  as  the  lord  chancellor,  or  the  master  of  the 
rc jlls,  vice-chancellor,  or  one  of  the  rnasteis  in  Chancery,  act- 
ing as  aforesaid  by  such  fiat,  may  think  fit  to  nominate  and 
appoint  j  and  that  the  persons  so  appointed  shall  have  the  like) 
power  and  authority  as  if  they  were  appointed  by  a  commission 
under  the  great  seal.  By  §  J  3.  any  such  fiat  shall  be  filed 
and  entered  of  record  in  the  said  court  (see  jmt),  and  it  shall 
be  lawful  for  any  one  of  the  commissioners  of  the  court  to  proceed 
thereon  in  all  respects  as  commissioners  acting  in  the  execu- 
tion of  a  commission  of  bankrupt,  save  as  the  proceeding  may  be 
altered  by  that  act.  By  §  14.  the  judges  who  go  the  circuits 
may  be  directed  by  the  chancellor  to  return  to  him  so  many 
names  as  he  shall  think  fit  of  barristers,  solicitors,  and  attor- 
nies,  practising  in  the  counties,  and  on  such  persons  being  ap- 
proved by  the  chancellor;  the  fiats  not  directed  to  the  Court  of 
Bankruptcy  shall  be  directed  to  some  one  or  more  of  such  per- 
sons in  rotation  to  act  as  commissioners,  according  to  the  dis- 
tricts  for  which  such  persons  shall  be  returned,  and  to  no  other 
person.  Provided  that  the  lord  chancellor  may  remove  any 
person  from  the  lists  to  be  returned  for  such  cause  as  shall 
to  him  seem  fit.  By  §  16\  all  laws  and  statutes,  rules  and 
orders,  relating  to  bankrupts,  or  commissions  of  bankrupt,  or 
to  proceedings  under  commissions,  or  to  the  subject-matter  of 
such  proceedings,  shall  extend  as  far  as  applicable  to  fiats 
issued  under  the  acts,  and  to  all  proceedings  under  the  same, 
and  to  all  the  subject-matters  of  such  proceedings,  and  to  all 
persons  concerned  therein  or  affected  thereby,  as  if  every  such 
fiat  were  a  commission  of  bankrupt. 

The  commissioners  shall  receive  and  be  paid  the  fee  of  20s. 
each  commissioner  for  every  meeting,  and  the  like  sum  for 
every  deed  of  conveyance  executed  by  them,  and  for  the  sig- 
nature of  the  bankrupt's  certificate;  and  where  any  commission 
shall  be  executed  in  the  country,  every  commissioner,  being  a 
barrister  at  law,  shall  receive  a  farther  fee  of  20*.  for  each 
meeting;  and  in  case  the  usual  place  of  residence  of  such  com- 
missioner, being  a  barrister,  is  distant  seven  miles  or  upwards 
from  the  place  where  such  meetings  are  hoi  den,  and  he  shall 
travel  such  distance  to  any  such  meeting,  he  may  receive  a 
farther  sum  of  20s.  for  every  such  meeting  ;  and  every  such 
commissioner,  who  shall  receive  from  the  creditors,  or  out  of 
the  estate  of  the  bankrupt,  any  farther  sum  than  as  aforesaid, 
or  who  shall  eat  or  drink  at  the  charge  of  the  creditors,  or  out 
of  the  estate  of  the  bankrupt,  or  order  any  such  expence  to  be 
incurred,  shall  be  disabled  for  ever  from  acting  in  such  or  any 
other  commission.  6"  G,  4.  c.  16.  §  22.  Am. 

Barristers,  being  commissioners  under  any  commission  to  be 
executed  in  the  country,  entitled  to  summonses  and  fees,  in 
priority  to  any  other  commissioners  named  in  the  commission. 
6  G.  4.  c.  lG.  §23.  New* 

The  above  clause  is  not  applicable  to  the  commissioners  of 
the  new  Bankrupt  Court,  who  we  have  seen  are  paid  a  fixed 
salary,  but  it  seems  to  apply  to  country  commissioners. 

The  commissioners,  after  having  taken  oath,  may,  by  writ- 
ing under  their  hands,  summon  before  them  any  person  whom 
they  shall  believe  capable  of  giving  any  information  concerning 
the  trading  of,  or  any  act  or  acts  of  bankruptcy  committed  by, 
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the  person  against  whom  the  commission  is  issued ;  and  also  to 
require  any  person  so  summoned  to  produce  any  hooks,  papers, 
deeds,  and  wirings,  and  other  documents  in  the  custody,  pos- 
session, or  power  of  such  person,  which  may  appear  to  the 
said  commissioners  to  be  necessary  to  establish  such  trading,  or 
act  or  acts  of  bankruptcy.  And  commissioners  may  examine 
any  such  person  upon  oath,  by  word  of  mouth,  or  by  inter  ro- 
gatories in  writing,  concerning  the  trade  of,  or  any  act  or  acts 
of  bankruptcy  committed  by,  the  person  against  whom  the  com- 
mission shall  have  issued  ;  and  every  such  person  so  summoned 
shall  incur  such  danger  and  penalty  for  not  coming  before  the 
commissioners,  or  for  refusing  to  sign  or  subscribe  his  exami- 
nation, or  for  refusing  to  produce,  or  for  not  producing,  any  such 
book,  paper,  deed,  writing,  or  document,  as  is  thereby  pro- 
vided as  to  persons  summoned  after  the  adjudication  of  bank- 
ruptcy. £And  the  commissioners,  upon  proof  made  before  them 
of  the  petitioning  creditors'  debt  or  debts,  and  of  the  trading, 
and  act  or  acts  of  bankruptcy  of  the  persou  or  persons  against 
whom  such  commission  is  issued,  shall  thereupon  adjudge  such 
person  or  persons  bankrupt,]  ()  G.  4*.  c.  1  f>,  §  24-.  (As  3  G.  4. 
c*  81,  §  S,  tvith  the  addition  in  brackets,)  The  commissioners, 
after  they  have  so  adjudged,  shall  forthwith  cause  notice  of 
such  adjudication  to  be  given  in  the  London  Gazette,  and 
shall  thereby  appoint  three  public  meetings  for  the  bank- 
rupt to  surrender  and  conform;  the  last  of  which  meetings 
shall  be  on  the  forty- second  day  limited  for  such  surren- 
der, §  25.  But  by  the  Bankrupt  Court  act  (§  20,)  it  shall  be 
lawful  for  any  commissioner,  who  shall  make  any  adjudication 
of  bankruptcy,  to  appoint  two  or  more  public  meetings,  instead 
of  the  three  meetings  directed  by  the  act,  for  the  bankrupt  to 
surrender  and  conform  ;  the  last  meeting  to  Lc  on  the  forty- 
second  day  after  the  publication  of  his  bankruptcy  in  the  Ga- 
zette ;  and  the  choice  of  assignees  shall  take  place  on  the  first 
of  such  two  meetings. 

By  §  27 — 32,  of  the  act,  extensive  powers  are  given  to 
all  messengers,  under  the  commissioners  of  bankrupt,  for  break- 
ing open  doors  and  seizing  the  goods  of  the  bankrupt,  in  any 
part  of  the  United  Kingdom,  and  for  protecting  such  messen- 
gers in  case  of  any  action  against  them  for  such  proceedings. 

When  the  commission  is  opened,  the  commissioners  are  first 
to  receive  proof  of  the  person's  being  a  trader,  and  having 
committed  some  act  of  bankruptcy.  And  it  shall  lie  lawful 
for  commissioners  (after  having  taken  the  oath  prescribed ;  see 
the  new  Bankrupt  Court  act  for  the  oaths  of  the  judges  and 
commissioners,  §  8.  15.)  by  writing  under  their*  hands,  to 
summon  any  person  to  give  information,  or  to  produce  books, 
papers,  deeds,  or  writings,  which  may  appear  necessary  to  them 
to  establish  the  trading,  or  any  act  of  bankruptcy,  and  then  to 
declare  him  a  bankrupt,  if  proved  so  ;  and  give-  notice  in  the 
Gazette,  and  shall  appoint  three  public  meetings  for  the  bank- 
rupt to  surrender  and  confirm.  See  ante,  And  a  notice  in 
writing  of  his  having  been  declared  a  bankrupt,  must  be  left 
for  the  bankrupt  at  his  usual  place  of  abode,  or  served  upon 
him  personally,  in  case  he  be  in  prison.  §  1 12. 

At  the  second  meeting,  or  any  adjournment  thereof,  assignees 
shall  be  chosen,  and  all  creditors  who  have  proved  debts  to 
the  amount  of  1  Of.  and  upwards,  shall  be  entitled  to  vote  in 
such  choice,  or  any  person  duly  authorized  by  letter  of  at-  j 
torney.  But  commissioners  have  power  to  reject  any  person  to 
them  seeming  unfit,  and  a  new  choice  shall  be  made.'  £  6l.  Am. 
The  bankrupt  must  surrender  himself  to  the  commissioners  by 
3  o  clock  on  the  forty-second  day  after  notice  as  aforesaid,  §  1 12.  j 
(unless  time  enlarged  by  lord  chancellor  as  often  as  he  may 
think Jif,  which  order  must  be  made  six  davs  before  the  day  on 
which  the  bankrupt  was  to  surrender  himself,  §  113.),  which 
surrender  voluntarily  (or  involuntarily,  §  115.)  protects  him 
from  all  arrests  during  the  forty-two  days,  and  during  such 
farther  time  as  shall  be  by  the  commissioners  (§  IIS.  Xcw) 
allowed  him  for  finishing  his  examination  (provided  he  is  not 
m  custody  at  time  of  surrender,  concerning  which  there  are 
special  directions  given.  §  1  ig.)  And  he  must  then  and  thence- 
lorth  submit  hiraselt  to  be  examined.    Hut  if  he  will  not  cou- 


i  form  to  the  directions  of  the  statute,  or  in  default  of  surrender 
or  conformity,  every  such  person  shall  be  deemed  guilty  of 
felony,  and  be  liable  to  be  transported  for  life,  or  for  such 
;   term,'  not  less  than  seven  years,  as  the  court  before  which  he 

■  shall  be  convicted  shall  adjudge;  or  shall  be  liable  to  be  in** 
s  prisoned  only,  or  imprisoned  and  kept  to  hard  labour  in  any 

common  gaol,  penitentiary  house,  or  house  of  correction,  for 
;  any  term  not  exceeding  seven  years.  §  1J2.  Commissioners, 

■  by'  writing  under  their  hands,  may  summon  any  bankrupt 
I  before  them,  whether  he  shall  have  obtained  his  certificate  or 
s  not ;  and  in  case  he  shall  not  come  at  the  time  appointed 

(having   no   lawful   impediment),    the  commissioners  may 
.   authorize  any  persons  to  arrest  the  bankrupt,  and  bring  him 
before  them  ;  and  upon  the  appearance  of  such  bankrupt,  or 
-  if  bankrupt  be  present  at  any  meeting  of  commissioners,  they 
\  may  examine  bankrupt  on  oath,  cither  by  word  of  mouth,  or 
,  interrogatories  in  writing,  touching  all  matters  relating  either 
;  to  his  trade,  dealings,  or  estate,  or  which  may  tend  to  disclose 
i  any  secret  grant,  conveyance,  or  concealment  of  his  lauds, 
tenements,  <roods.  money,  or  debts,  and  to  reduce  his  answers 
into  writing,  which  examination  so  reduced  into  writing  he 
*  shall  sign  and  subscribe.    And  if  such  bankrupt  shall  refuse 
to  answer  any  questions  put  to  him  by  commissioners,  or  shall 
not  fully  answer  to  satisfaction  of  commissioners,  or  shall 
refuse  to  sign   his  examination  reduced  into  writing  (not 
having  any  lawful  objection  allowed  by  commissioners),  com- 
missioners may,  by  warrant  under  their  hands  and  seals, 
commit  him  to  such  prison  as  they  shall  think  lit,  thereto 
remain  without  bail,  until  lie  shall  submit  himself  to  the  com- 
i   missioners  to  be  sworn,  and  full  answers  to  make  to  their 
satisfaction  to  such  questions  as  shall  be  put  to  him,  and  sign 
and  subscribe  such  examination.  (>  G.  4-.  c.  Hi.  §  3d\  (As 
1  Jac.  1.  c.  15.  §  7,  8  :  21  Jac.  1.  c.  1<)  §7:5  G.  2.  c.  'M 
§  Hi.)    But  no  single  commissioner,    under  the  new  act, 
(§7  )  can  commit  any  bankrupt,  or  other  person,  otherwise 
than  to  the  care  of  a  messenger  or  officer  of  the  court,  to  be 
brought  before  a  subdivision  court,  or  the  Court  of  Review, 
within  three  days  after  such  commitment. 

Commissioners  may  summon  wife  of  any  bankrupt  to  ex- 
amine her,  for  the  finding  out  and  discovery  of  the  estate, 
goods,  and  chattels  of  bankrupt,  concealed,  kept,  or  disposed 
of  by  such  wife,  in  her  own  person,  or  by  her  own  act,  or  by 
any  other  persou ;  and  she  shall  incur  such  danger  or  penalty 
for  not  coming  before  commissioners,  or  for  refusing  to  be 
sworn,  Scc.y  as  is  provided  against  other  persons.  (S  G.  4.  c.  If), 
§  37.  (As  21  Jac,  1 .  c  19,  §  5t  6.)    If  a  gaoler,  to  whose  cus- 
tody any  bankrupt,  or  other  person,  shall  be  committed,  as 
aforesaid,  shall  suffer  such  bankrupt,  or  other  person,  to  escape, 
every  such  gaoler  shall  forfeit  500/.  6  G.  4.  c.  Hi.  §  38,  (As 
5  G.  2,  c.  30.  §  18.)     it  shall  be  lawful  for  commissioners,  at 
time  appointed  for  last  examination  of  bankrupt,  or  any  en- 
largement or  adjournment  thereof,  to  adjourn  such  examina- 
tion sine  die,  and  he  shall  be  free  from  arrest  or  imprisonment 
for  such  time,  not  exceeding  three  calendar  months,  as  they 
shall,  by  indorsement  upon  such  summons  as  aforesaid,  appoint, 
with  penalty  of  500/.  upon  any  officer  detaining  such  bank- 
rupt, after  having  been  shown  such  summons.  6  G.  4.  c.  16. 
§  118.  New.    Whenever  any  bankrupt  is  in  prison,  or  in  cus- 
tody, under  any  process,  attachment,  execution,  commitment, 
or  sentence,  the  commissioners  may  by  warrant  under  their 
hands,  directed  to  the  person  in  whose  custody  such  bankrupt 
,  is  confined,  cause  such  bankrupt  to  be  brought  before  them, 
at  any  meeting,  either  public  or  private.    And  if  any  such 
bankrupt  is  desirous  to  surrender,  he  shall  be  brought  up,  and 
the  cxpencc  thereof  shall  be  paid  out  of  his  estate,  and  such 
person  shall  be  indemnified  by  the  warrant  of  the  commis- 
sioners for  bringing  up  such  bankrupt.    Provided  that  the 
assignees  may  appoint  any  person  to  attend  such  bankrupt, 
Irmn  tune  to  time,  and  to  produce  to  him  his  books,  papers* 
and  writings,  in  order  to  prepare  an  abstract  of  his  accounts, 
and  a  statement  to  show  the  particulars  of  his  estate  and  effects 
previous  to  his  linal  examination  and  discovery  thereof;  a 


ropy  of  which  abstract  and  statement  the  said  bankrupt  shall 
deliver  to  them  ten  days  at  least  before  his  last  examination. 
6  G*  4.  C.  16.  §  119-  Am.  Any  person  wilfully  concealing  any 
real  or  personal  estate  of  bankrupt,  and  who  shall  not,  within 
forty -two  days  after  the  issuing  of  the  commission,  discover 
such  estate  to  one  or  more  of  the  commissioners  or  assignees, 
shall  forfeit  100/,  and  double  the  value  of  the  estate  so  con- 
cealed. And  any  person  who  shall,  after  the  time  allowed  to 
the  bankrupt  to  surrender,  voluntarily  discover  to  one  or  more 
of  the  commissioners  or  assignees  any  part  of  such  bankrupt's 
estate,  not  before  come  to  the  knowledge  of  the  assignees,  shall 
he  allowed  five  per  centum  thereupon,  and  such  farther  reward  I 
as  the  major  part,  in  value,  of  the  creditors  present,  at  any 
meeting  called  for  that  purpose,  shall  think  fit  ;  to  be  paid  out 
of  the  estate  recovered  on  such  discovery.  6  G.  4.  c.  Id.  §  120. 
(As  5  0.  2.  c.  30.  §20,  21.) 

As  to  the  bankrupt's  certificate. —  Kvery  bankrupt,  who  shall 
have  duly  surrendered,  and  in  all  things  con  for  mod  himself  to  the 
laws  in  force  concerning  bankrupts  at  the  time  of  issuing  the 
commission  against  him,  shall  he  discharged  from  all  debts  due  by 
him  when  he  became  bankrupt,  and  from  alt  claims  and  demands 
made  payable  under  the  commission,  in  ease  he  shall  obtain  a 
certificate  of  such  conformity  so  signed  and  allowed,  and  subject 
to  such  provisions  as  after  directed  ;  hut  no  such  certificate  shall 
release  or  discharge  any  person  who  was  partner  with  such  bank- 
rupt at  the  time  of  his  bankruptcy,  or  who  was  then  jointly 
hound,  or  had  made  any  joint  contract  with  such  bankrupt. 
6  G.  4.  c.  If).  §  121.  Am*    Such  certificate  shall  be  signed  by 
four- fifths  in  number  and  value  of  the  creditors  of  the  bank- 
rupt, who  shall  have  proved  debts  under  the  commission  to  the 
amount  of  20/.  or  upwards;   or  (after  six  calendar  months 
from  the  last  examination  of  the  bankrupt,)  then  either  by 
three-fifths  in  number  and  value  of  such  creditors,  or  by  nine* 
tenths  i n  number  of  such  creditors,  who  shall  thereby  testify 
their  consent  to  the  bankrupt's  discharge.    And  no  such  certi- 
ficate shall  be  such  discharge  unless  the  commissioners  shall, 
in  writing  under  their  hands  and  seals,  certify  to  the  lord 
chancellor  that  such  bankrupt  has  made  a  full  discovery  of  his 
estate  and  effects,  and  in  all  things  conformed  as  aforesaid, 
and  that  there  does  not  appear  any  reason  to  doubt  the  truth 
or  fulness  of  such  discovery  ;  and  also  that  the  creditors  have 
signed  in  manner  hereby  directed  ;  nor  unless  the  bankrupt 
make  oath  in  writing,  that  such  certificate  and  consent  w  ere 
obtained  without  fraud ;  nor  unless  such  certificate  and  con- 
sent shall  after  such  oath  be  allowed  by  the  lord  chancellor, 
against  which  allowance  any  of  the  creditors  of  the  bankrupt 
may  be  heard  before  the  lord  chancellor.  6  G.  4.  c.  lfi.  §  122. 
Am.    The  commissioners  shall  not  sign  any  certificate  unless 
they  shall  have  proof  by  affidavit,  in  writing,  of  the  signature 
of  the  creditors  thereto,  or  of  any  person  thereto  authorized  by 
any  creditor,  and  of  the  authority  by  which  such  person  shall 
have  so  signed  the  same.    And  if  any  creditor  reside  abroad, 
the  authority  of  such  creditor  shall  be  attested  by  a  notary 
public,  British  minister,  or  consul ;  and  every  such  affidavit, 
authority,  and  attestation,  shall  be  laid  before  the  lord  chan- 
cellor with  the  certificate,  previous  to  the  allowance  thereof. 
6  G.  4.  c.  Hi.  §  124,  (As  5  G.  2.  c.  30.  £  10,,  and  LJ  4  G.  2. 
C.  57.  §  10.)    Any  contract  or  security  made  or  given  by  any 
bankrupt,  or  other  person,  unto  or  in  trust  for  any  creditor, 
or  for  securing  the  payment  of  any  money  due  by  such  bank- 
rupt at  his  bankruptcy,  as  a  consideration,  or  with  intent  to 
persuade  such  creditor  to  consent  to,  or  sign  such  certificate, 
shall  be  void,  and  the  money  thereby  secured,  or  agreed  to  be 
paid,  shall  not  he  recoverable,  and  the  party  sued  on  such  con- 
tract or  security  may  plead  the  general  issue.   C  G.  4.  c.  1 6. 
§  12.5,  (As  5  G*  2.  c.  30.  §11.) 

If  a  creditor,  after  proving  his  debt,  die,  his  executor  or  ad- 
ministrator may  sign  certificate.  Exparte  Saumurcz,  1  A(k.  S5. 
But  if  an  executor  be  also  a  creditor  in  his  own  right  he 
cannot  sign  twice,  once  for  his  testator,  and  a  second  time  for 
himself.    Exparte  Struct/,  1  Rose,  66.    Where  the  bankrupt 
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became  the  personal  representative  of  his  only  creditor,  his 
signing  his  ow  n  certificate  was  holden  good  from  necessity,  fur 
otherwise  he  never  could  have  obtained  his  certificate.  Cotvper's 
ease*  Green,  £60.  A  signing  by  one  of  two  or  more  partners 
is  sufficient  ;  Exparte  Mitchell,  14  /  Vs.  f)7  ■  even  after  a  disso- 
lution of  partnership.  Exparte  Hall,  1  Rose,  2  :  17  Fes*  6'2, 
But  one  trustee  it  seems  cannot  sign  for  himself  and  his  co-* 
trustee.  Exparte  Rigby,  2  Rose,  234.'.  But  where  a  single 
woman  proves  a  debt,  and  marries,  the  certificate  must  be 
signed  by  husband  and  wife.    Cooke,  4  fit. 

The  certificate  must  be  signed  by  such  of  the  creditors  as 
have  proved  their  debts,  and  therefore  the  mere  affidavit  of 
debt  made  by  the  petitioning  creditor  upon  the  opening  of 
the  commission  will  not  entitle  him  to  sign  the  certificate. 
Exparte  Davis,  2  Cox,  3Q8.  And  if  it  be  signed  by  any  per- 
son who  had  no  legal  right  to  prove  under  the  commission,  it 
will  be  sent  back.  "  Exparte  lUnnJeu,  17  Fes.  1  17-  A  credi- 
tor who  has  proved  and  has  been  fully  paid  by  a  surety,  cannot 
afterwards  sign,  6  Madd.  1<)3  :  and  sec  farther  as  to  the 
certificate,  Bac.  Ah.  tit.  Bankrupt.  (N.)  (7th  ed.)  No  bank- 
rupt shall  be  entitled  to  his  certificate  or  be  paid  any  allow- 
ance, and  any  certificate  if  obtained  shall  be  void,  if  bankrupt 
shall,  I iv  any  act  of  gaming  or  wagering,  have  lost  in  any  one 
day  20/.,  or  shall  within  one  year  next  preceding  his  bank- 
ruptcy have  lost  200/.  by  any  contract  for  the  purchase  or 
sale  of  any  government  or  other  stock,  where  such  contract  wTas 
not  to  be'  performed  within  one  week  after  the  contract,  or 
where  the  stock  bought  or  sold  was  not  actually  transferred  or 
delivered  in  pursuance  of  such  contractor  where  suJi  bankrupt 
shall,  after  an  act  of  bankruptcy  committed,  or  in  contemplation 
of  bankruptcy,  have  destroyed,  altered,  mutilated,  or  falsified 
any  of  his  books,  papers,  writings,  or  securities,  or  made  or  been 
privy  to  the  making  of  any  false  or  fraudulent  entries  in  any 
book  of  account  or  other  document  with  intent  to  defraud  his 
creditors,  or  shall  have  concealed  property  to  the  value  of  10/, 
or  upwards;  or  if  any  person  having  proved  a  false  debt  under 
the  commission,  such  bankrupt  being  privy  thereto,  or  after- 
wards knowing  the  same,  shall  not  have  disclosed  the  same  to 
his  assignee  within  one  month  after  such  knowledge.  6  G.  4. 
c.  16*  §  130.  Am.  If  the  bankrupt  or  any  person  for  him  give 
money  or  security  for  money  to  a  creditor  for  signing  the  certi- 
ficate, it  is  void,  even  though  it  was  given  without  the  privity 
of  the  bankrupt.  Holland  v.  Palmer,  1  Bos.  #  Pull,  95  : 
'  Rohson  v.  Cake,  1  Dong.  228:  Exparte  Butt,  10  Fes.  359: 
Exparte  Hall,  17  Fes.  62.  If  indeed  money  were  given  by  an 
enemy  of  the  bankrupt  merely  for  avoiding  the  certificate 
it  might  be  otherwise.  1  Dwg.  230.  And  where  it  was 
given  by  a  friend,  without  the  privity  of  the  bankrupt, 
the  court,  upon  application,  ordered  the  cert i neat e  to  be  can- 
celled, to  enable  the  bankrupt  to  obtain  a  fresh  certificate, 
omitting  the  signature  of  the  creditor  who  had  received  the 
money.  Exparte  Harrison,  4  Montagu,  B.  L.  A  pp.  36. 
A  bill  of  exchange  given  to  a  creditor  to  induce  him  to  sign 
his  certificate  is  void  in  the  hands  of  an  innocent  holder. 
3  Car.  $  P.  379.  and  see  Bac.  Ab.  Bankrupt  (N.  1.)  (7th  ed.) 
as  to  the  assignment.  Commissioners  may  appoint  an  assignee 
or  assignees  of  bankrupt  s  real  and  personal  estate  until  others 
are  chosen,  by  the  creditors,  which  assignee  or  assignees  on 
I  removal  must  "deliver  all  the  estate  so  assigned  to  him  or  them 
to  the  new  assignees,  upon  penalty  of  200/.  6'  G.  4.  c.  Id.  §  45. 
'  (As  5  G.  2.  c.  30.  §  30.)  Commissioners  may  direct  any  money, 
I  part  of  bankrupt's  estate,  to  be  invested  in  the  purchase  of  Ex- 
chequer bills,  to  be  applied  for  benefit  of  creditors,  subject  to 
j  control  of  the  lord  chancellor,  (i  G.  4.  c.  16.  §  103.  (As 
49  G.  3.  c.  121.  §  7.)  If  any  assignee  retain  in  his  hands,  or 
employ  for  his  own  benefit,  or  knowingly  permit  any  co- 
assignee  so  to  retain  or  employ,  any  sum  to  the  amount  of  100/. 
or  upwards,  part  of  the  estate  of  the  bankrupt,  or  shall  neglect 
to  invest  anv  money  in  the  purchase  of  Exchequer  bills  when 
directed,  every  such  assignee  shall  be  liable  to  be  charged  m 
his  accounts  with  such  sum  as  shall  be  equal  to  interest,  at  the 
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rate  of  201.  per  cent,  on  all  such  money  for  the  time  during 
which  he  shall  have  so  retained  or  employed  th.*  same,  or  per- 
mitted the  same  to  he  done,  or  during  whic  h  he  shall  so  have 
neglected  to  invest  the  same  m  the  purchase  of  Exchequer 
hills.  And  commissioners  are  directed  to  charge  every  such 
assignee  in  his  accounts  accordingly.  6  G.  &  c.  It).  §  10  k  Am. 
If  any  assignee  indebted  to  the  estate  of  which  he  is  such 
assignee,  in  respect  of  money  so  retained  or  employed  by  him 
as  aforesaid,  become  bankrupt ;  if  he  obtain  his  certificate,  it 
shall  only  have  the  eSeet  of  freeing  his  person  from  arrest  and 
imprisonment,  hut  his  future  effects  (his  tools  of  trade, 
necessary  household  goods,  and  the  necessary  wearing  apparel 
of  himself,  his  wife  and  children,  excepted)  >hall  remain  liable 
for  so  much  of  his  debts,  to  the  estate  of  which  he  was  assignee, 
as  shall  not  be  paid  by  dividends  under  his  commission,  to- 
gether with  lawful  interest  for  the  whole  debt.  6  G.  4.  c.  16. 
§  105.  (As  49  G.  3.  c.  121.  §  6.)  The  commissioners  shall  at 
the  meeting  appointed  for  the  last  examination  of  the  bankrupt 
appoint  a  public  meeting  (not  sooner  than  four  calendar 
months  from  the  issuing  of  the  commission,  nor  later  than  six 
calendar  months  from  the  last  examination  of  the  bankrupt), 
whereof  they  shall  give  21  days'  notice  in  the  London  Gazette, 
to  audit  the  accounts  of  the  assignees.  And  the  assignees  at 
such  meeting  shall  deliver  upon  oath  a  true  statement  in  writ- 
ing of  all  monies  received  by  them  respectively,  and  when  and 
on  what  account  and  how  the  same  have  been  employed.  And 
the  commissioners  shall  examine  such  statements,  and  compare 
the  receipts  with  the  payments,  and  ascertain  what  balances 
have  been  from  time  to  time  in  the  hands  of  such  assignees 
respectively,  and  shall  inquire  whether  any  sum  appearing  to 
be  in  their  hands  ought  to  be  retained.  Assignees  may  be  ex- 
amined on  oath  touching  such  accounts,  and  may  retain  all 
money  expended  in  suing  out  and  prosecuting  the  commission, 
and  all  other  just  allowances,    (i  G.  k  c.  Hi,  §  10ft.  New. 

All  public  meetings  under  commissions  of  bankrupt  in  Lon- 
don and  all  places  within  the  bills  of  mortality,  as  well  those 
fixed  by  the  commissioners,  as  also  all  meetings  of  creditors  un- 
der commissions,  which  are  held  in  pursuance  of  public  adver- 
tisements, shall  be  holden  within  the  building  called  The 
Court  of  Commissioners  of  Bankrupt  in  Basinghall-strect, 
London,  unless  otherwise  specially  directed  in  writing  by  the 
major  part  of  the  commissioners.    I  and  2  G.  4.  c.  1 1  j.°§  3,  17. 

The  commissioners  have  power  to  order  and  direct  the  mes* 
senger  to  take  into  custody  any  persons  guilty  of  any  riot  or 
disturbance,  or  who  shall  interrupt  them  in  the  exercise  of  their 
duty,  and  to  have  such  persons  taken  before  any  alderman  or 
magistrate  acting  in  the  commission  of  the  peace,  to  be  dealt 
with  according  to  law;  and  the  warrant  of  commissioners  shall 
be  an  indemnity  to  the  messenger.  1  and  2  G.  4.  c.  115.  §  21. 
Any  commissioner  who  shall  receive  from  the  creditors,  or  out 
of  the  estate  of  the  bankrupt,  any  farther  sum  than  their  stated 
fees  (set  forth),  or  who  shall  eat  or  drink  at  the  charge  of  the 
creditors,  or  out  of  the  estate  of  the  bankrupt,  or  tYuler  any 
such  expence  to  be  made,  shall  be  disabled  for  ever  from  acting 
in  such  or  any  other  commission,    ft  G.  4.  c.  1 6.  §  22.  Am. 

As  fo  actions  against  commissioners,  $c. — No  writ  shall  be 
sued  out  against,  nor  copy  of  any  progress  served  on,  anv  com- 
missioner, for  any  thing  done  by  him  as  such  commissioner, 
unless  notice  in  writing  of  such  intended  writ  or  process  shall 
have  been  delivered  to  him,  or  left  at  his  usual  place  of  abode, 
by  the  attorney  or  agent  of  the  party  intending  to  sue  or  cause 
the  same  to  be  sued  out  or  served,  at  least  one  calendar  month 
before  the  suing  out  or  serving  the  same  \  and  such  notice  shall 
set  forth  the  cause  of  action  which  such  partv  has,  or  claims  to  ' 
have,  against  such  commissioner;  and  on  the  back  of  such  notice 
shall  be  indorsed  the  name  of  such  attorney  or  agent,  together 
with  the  place  of  his  abode,  who  shall  receive  no  more°  th an 
20s,  for  preparing  and  serving  such  notice,  ft  G.  4.  c.  I  ft.  $  41 
New.  ^  No  such  plaintiff  shall  recover  anv  verdict  against  such 
commissioner  in  any  case  where  the  action  shall  be  grounded 
on  any  act  of  the  defendant  as  commissioner,  unless  it  be 


proved  upon  the  trial  of  the  said  action  that  such  notice  was 
given,  but  in  default  thereof  such  commissioner  shall  recover  a 
verdict  and  costs;  and  no  evidence  shall  be  permitted  to  be 
given  by  the  plaintiff  on  the  trial  of  any  cause  of  action  except 
such  as  is  contained  in  the  said  notice,  ft  G.  4-.  c.  1ft.  J  4?\}.  Neutt 
Kvery  commissioner  may  at  any  time  within  one  calendar 
mouth  after  such  notice,  tender  amends  to  the  party  complain- 
ing, or  to  his  agent  or  attorney,  and  if  the  same  is  not  accepted, 
may  plead  such  tender  in  bar  to  any  action  brought  against 
him  grounded  on  such  writ  or  process,  together  with  the  plea  of 
if  Not  Guilty,"  and  any  other  plea  with  leave  of  the  court ;  and 
if  upon  issue  joined  thereon,  the  jury  shall  lind  the  amends  so 
tendered  to  have  been  sufficient,  they  shall  give  a  verdict  for 
the  defendant  ;    and  if  the  plaintiff  shall  become  nonsuit 
or  >hall  discontinue  Ins  action,  or  if  judgment  shall  be  given  for 
such  defendant  upon  demurrer,  such  commissioner  shall  be 
entitled  to  the  like  costs  as  he  would  have  been  entitled  to  in 
ease  he  had  pleaded  the  general  issue  only  :  and  if  upon  issue 
so  joined,  the  jury  shall  find  that  no  amends  were  tendered,  or 
that  the  same  were  not  sufficient,  and  also  against  the  defendant 
on  sikh  other  plea  or  pleas,  they  shall  give  a  verdict  for  the 
plaintiff,  and  such  damages  as  they  shall"  think  proper,  which 
he  shall  recover  together  with  costs  of  suit :  provided  that  if 
any  commissioner  shall  negleet  to  tender  any  amends,  or  shall 
have  tendered  insuilicieut  amends  before  the  action  brought,  he 
may,  by  leave  of  the  court  where  such  action  sin  J I  depend,  at 
any  time  before  issue  joined,  pay  into  court  such  sum  of  money 
as  he  shall  think  lit ;  whereupon  such  proceedings  shall  be  had 
in  court  as  in  other  actions  where  the  defendant  is  allowed  to 
pay  money  into  court,    ft  G.  4.  c.  1ft.  §  43.  New.    The  com- 
missioners of  the  Bankrupt  Court  are  expressly  made  judges  of 
record  (§  I.),  and  therefore  are  not  liable  to  actions  for  ads 
done  wit  hin  the  scope  of  their  jurisdiction.    7  Barn.  $  C.  394 
But  the  country  commissioners  are  not  within  this  provision* 
and  are  therefore  only  protected  by  the  above  provisions. 
Every  action  brought  against  any  person,  for  any  thing  done  in 
pursuance  of  this  act,  shall  be  commenced  within  t  hree  calendar 
months  next  after  the  fact  committed  -  and  the  defendant  in 
such  action  may  plead  the  general  issue,  &e.  and  be  entitled  to 
double  costs  in  case  of  a  verdict,    ft  G.  4.  c.  16.  §  44,  New.  In 
any  action  by  or  against  any  assignee,  or  in  anv  action  against 
any  commissioner,  or  person  acting  under  the  warrant  of  the 
commissioners,  for  any  thing  done  as  such  commissioner  or  under 
such  warrant,  no  proof  shall  be  required  at  the  trial  of  the 
petitioning  creditor's  debt,  or  of  the  trading,  or  act  or  acts  of 
bankruptcy  respectively,  unless  the  other  partv  in  such  ac  tion 
shall,  il  defendant  at  or  before  pleading,  and  if  plaintiff  before 
rejoin  d.  give  notice  in  writing,  that  he  intends  to  dispute 
some  and  which  of  such  matters;  and  in  case  such  notice  shall 
have  been  given,  if  the  matter  so  disputed  shall  be  proved,  or 
admitted,  the  judge  may,  if  he  thinks  iit,  grant  a  certificate  of 
such  proof  or  admission,  and  such  assignee,  &c.  shall  he  entitled 
to  the  costs  ol  such  notice,  Sec.    6  G.  4.  c.  H>.  §  90.  Am. 

The  commissioners  are  authorised  to  commit  the  bankrupt, 
as  well  as  any  persons  who  shall  be  summoned  before  them,  and 
who  shall  not  answer  to  their  satisfaction,  or  shall  refuse  to 
sign  their  examination  reduced  into  writing,  ft  G.  4.  r.  1ft  SS  3ft. 
Also  to  summon  and  examine  bankrupts  wife  (6  37.)  and  to 
summon  persons  suspected  of  having  bankrupt's  property  in  their 
hands,  and  to  compel  them  to  produce  books,  ttc.  (§  33.)  And 
to  examine  all  persons  present  at  anv  meeting.  §  34.  If  any 
person  be  committed  by  the  commissioners  tor  refusin-  to  an- 
swer,or  not  fully  answering  any  question*,  they  shall  in  their 
warranto!  commitment  specify  everv  such  question.  Provided, 
it  any  person  committed  shall  bring  anv  habeas  corpns.  and 
there  snail  appear  on  the  return  any  suJh  insufficiencv  in  the 
orm  of  the  warrant  by  reason  whereof  he  might  be  discharged, 
the  judge  before  whom  such  party  shall  be  brought  shall  com- 
mit such  person  to  the  same  prison,  there  to  remain  until  lie 
shall  conform,  unless  it  shall  be  shown  by  the  party  committed 
that  he  has  fully  answered  all  lawful  questions  put  to  him  bj 


the  com  mission  ers;  or  (if  such  person  was  committed  fur  refus- 
ing to  Le  sworn,  or  for  not  signing  his  examination),  unless  it 
shall  appear  that  he  hail  a  sufficient  reason  for  the  same.  And 
the  judge  shall,  if  required  by  the  party  committed,  look  at  the 
whole  of  the  examination,  and  if  it  shall  appear  from  the  whole 
examination  that  the  answers  of  the  party  are  satisfactory,  such 
judge  shall  order  the  party  so  committed  to  be  discharged. 
6  G.  4.  c.  §  39.  Am.  In  every  action  in  respect  of  such 
commitment  brought  by  any  bankrupt  or  other  person  cum  tou- 
ted, the  court  may  inspect  and  consider  the  whole  examination 
if  thereto  required  by  the  defendant ;  and  if  upon  such  inspec- 
tion and  consideration  it  shall  appear  to  the  court  or  judg;.  that 
the  party  was  lawfully  committed,  the  defendants  in  such  action 
shall  have  the  same  benefit  therefrom  as  if  the  whole  of'  such 
examination  had  been  stated  in  the  warrant  of  commitment, 
fi  0.  4.  c  L&  §  40.  New.  We  have  before  seen  that  by  the 
Bankrupt  Court  act  a  single  commissioner  of  that  court  can  only 
commit  the  bankrupt  or  other  person  to  the  custody  of  the  officer 
to  be  brought  before  the  Subdivision  Court  or  before  the  Court 
of  Review. 

IV.  The  Eff  ect  of  the  Fiat  (  formerly  the  Commissioti)  on  the 
Property  of  the  Bankrupt* — The  Bankrupt  Court  act  has  materi- 
ally altered  the  mode  in  which  the  estate  and  effects  of  the  bank- 
rupt are  to  become  vested  in  the  assignees.  The  hargain  and 
sale,  and  assignments,  from  the  commissioners  to  the  assignees 
are  done  away  ;  and  by  §  25.  when  any  person  hath  been 
adjudged  a  bankrupt,  all  his  personal  estate  which  by  lawr  may 
he  assigned  by  the  commissioner,  shall  become  vested  in  the  as- 
signees by  virtue  of  their  appointment  as  fully  as  if  assigned  by 
deed  to  the  assignees  :  and  on  the  death  or  removal  of  any  assig- 
nees the  personal  estate  shall  vest  in  the  newly  appointed  assig- 
nee, either  alone  or  jointly  with  the  existing  assignees,  as  the 
case  may  require*  Sect.  26'.  makes  a  similar  provision  as  to 
the  real  estate  of  the  bankrupt,  whether  in  the  United  King- 
dom or  in  the  plantations  or  colonies.  The  following  clause  in- 
troduces the  important  alteration  appointing  official  assignees : 

"  That  a  number  of  persons,  not  exceeding  thirty,  being 
merchants.,  brokers,  or  accountants,  or  persons  who  are  or  have 
been  engaged  in  trade  in  the  cities  of  London  or  Westminster, 
or  the  parts  adjacent,  shall  be  chosen  by  the  lord  chancellor 
to  act  as  official  assignees  in  all  bankruptcies  prosecuted  in  the 
said  Court  of  Bankruptcy  ;  one  of  which  said  official  assignees 
shall  in  all  cases  be  an  assignee  of  each  bankrupt's  estate  and 
effects,  together  with  the  assignee  or  assignees  to  be  chosen  by 
the  creditors;  such  official  assignee  to  give  such  security,  to  he 
subject  to  such  rules,  to  be  selected  for  such  estate,  and  to  act  in 
such  manner  as  the  said  chief  and  other  judges,  with  the  con- 
sent of  the  lord  chancellor,  shall  from  time  to  time  direct ;  and 
all  the  personal  estate  and  effects,  and  the  rents  and  profits  of  the 
Teal  estate,  and  the  proceeds  of  sale  of  all  the  estates  and  effects, 
real  and  personal,  of  the  bankrupt,  shall  in  every  case  be  pos- 
sessed and  received  hy  such  official  assignee  alone,  save  where  it 
shall  be  otherwise  directed  by  the  said  Court  of  Bankruptcy, 
or  any  judge  or  commissioner  thereof ;  and  all  stock  in  the  pub- 
lic funds  or  of  any  public  company,  and  all  monies,  Exchequer 
bills,  India  bonds,  or  other  public  securities,  and  all  bills,  notes, 
and  other  negot  iable  instruments,  shall  be  forthwith  transferred, 
delivered,  and  paid  by  such  official  assignee  into  the  Hank  of 
England,  to  the  credit  of  the  accountant-general  of  the  high 
Court  of  Chancery,  to  be  subject  to  such  order,  rule,  and  regu- 
lation, for  the  keeping  the  account  of  the  said  monies  and  other 
effects,  and  for  the  payment  and  delivery  in,  investment,  and 
payment  and  delivery  out  of  the  same,  as  the  lord  chancellor 
or  the  said  Court  of  Review,  or  any  judge  of  the  said  Court  of 
Bankruptcy,  if  authorised  so  to  do  by  any  general  order  of  the 
same  court,  shall  direct;  and  if  any  such  assignee  shall  neglect 
to  make  such  transfer,  delivery,  or  payment,  every  such  assignee 
shall  be  liable  to  be  charged  in  the  same  manner  as  by  the  said 
recited  act  is  provided  in  cases  of  neglect  by  assignees  to  invest 
money  in  the  purchase  of  Exchequer  bills,  when  directed  so  to 


do.  Provided  always,  that  until  assignees  ehoscn  by  the  cre- 
ditors of  each  bankrupt,  such  official  assignee  so  to  he  appointed 
to  act  with  the  assignees  to  be  chosen  by  the  creditors  shall  be 
enabled  to  act,  and  shall  he  deemed  to  be,  to  all  intents  and 
purposes  whatsoever,  a  sole  assignee  of  each  bankrupt's  estate 
and  effects.    I  &  2  W*  4.  c.  56.  §  22. 

*'  Provided  always,  that  nothing  herein  contained  shall  extend 
to  authorise  any  such  official  assignee  to  interfere  with  the  as- 
signees chosen  by  the  creditors  in  the  appointment  of  a  solicitor 
or  attorney,  or  in  directing  the  time  and  manner  of  effecting 
any  sale  of  the  bankrupt's  estate  or  effects."  §  23, 

We  shall  nowT  shortly  state  the  leading  principles  as  to  the 
operation  of  the  Jiai  (or  commission)  on  property  of  the  bank- 
rupt. 

A  mere  possibility  of  right  will  pass  to  the  assignees;  for  in-* 
stance,  where  property  is  devised  to  a  person  for  life,  remainder 
to  such  of  his  children  as  shall  be  living  at  the  time  of  his  death; 
and  one  of  the  children  in  the  life  time  of  the  lather  becomes 
bankrupt,  and  obtains  his  certificate,  and  then  the  father  dies ; 
the  bankrupt's  share  of  the  property  will  have  passed  to  his  as^ 
signces  under  the  assignment.  Iligdeu  v.  t\  iltiammn,  3  P.  fi  nis. 
132.  But  a  possibility  that  lands  will  come  to  the  bankrupt  by 
tie  cent,  if  they  do  not  actually  descend  to  him  before  lie  ob- 
tains his  certificate,  will  not  pass  to  his  assignees.  Moth  v.  Frame, 
Amh.sgi.  Caflekm  v.  Leighton,3  Meriente,  App.  667. 

Incorporeal  hereditaments  which  may  be  legally  sold  are  in- 
cluded in  the  assignment ;  and  all  powers  vested  in  any  bank- 
rupt which  he  might  legally  execute  for  his  own  benefit  (except 
the  right  of  nominal  ion  to  any  vacant  ecclesiastical  benefice) 
may  be  executed  by  the  assignees  for  the  benefit  of  the  creditors, 
in  such  manner  as  the  bankrupt  might  have  executed  the  same. 
6  G.  4.  c,  1 6\  §  77.  (As  S  G.  I.  c.  81.  §  3.)  A  policy  effected 
by  the  bankrupt  on  his  own  life  is  a  possibility  of  benefit  to 
which  the  assignees  are  entitled.  1  Camp*  4S7.  And  assignees 
are  entitled  to  recover  money  lost  at  play  by  the  bankrupt  before 
his  bankruptcy .  1  Barn. @.  444. 

The  commissioners  shall  hy  deed  indented  and  enrolled  make 
sale  for  benefit  of  the  creditors  of  any  lands,  tenements,  and 
hereditaments,  situate  either  hi  England  or  Ireland,  whereof 
the  bankrupt  is  seised  of  any  estate- tail,  in  possession,  rever- 
sion, or  remainder,  and  whereof  no  reversion  or  remainder  is 
in  the  crown  \  and  every  such  deed  shall  be  good  against  the 
bankrupt  and  his  issue,  and  against  all  persons  claiming  under 
him  after  he  became  bankrupt,  and  against  all  persons  whom  the 
said  bankrupt  hi/  fine,  common  recovery,  or  any  other  means,  mit*ht 
cut  off  or  bar.  ^  <>  G.  4.  c.  1 6*.  §  65.  (As  2l\fac.  L  c.  Iff,  §  12.) 
B|lt  now  by  the  Bankrupt  Court  act,  1  and  2  W.  4.  c.  56*.  §  26. 
all  the  real  estate  of  the  bankrupt  vests  in  the  assignees  by  vir- 
tue of  their  appointment. 

If  any  bankrupt  shall  have  any  government  stock,  funds,  or 
annuities,  or  any  of  the  stock  of  any  public  company,  either  in 
England,  Scotland,  or  Ireland*  standing  in  his  name  in  his  own 
right,  it  shall  be  lawful  for  the  commissioners  by  writing  under 
their  hands  to  order  all  persons  (whose  act  or  consent  is  thereto 
necessary)  to  transfer  the  same  into  the  name  of  the  assignees, 
and  to  pay  all  dividends  upon  the  same  to  such  assignees.  And 
all  such  persons  whose  act  or  consent  is  so  necessary  are  indem- 
nified for  all  things  done  or  permitted  pursuant  to  such  order, 
6  G.  4.  c.  16.  §  80.  (As  36  G.  3.  c.  90-  §  2,  3.  with  the  addition 
printed  in  italics. ) 

Goods  and  chattels  in  bankrupt's  possession,  order ,  or  dispo- 
sition pass  to  the  assignees  hy  the  assignment.  If  any  bank- 
rupt at  the  time  he  becomes  bankrupt,  shall,  by  the  consent  and 
permission  of  the  true  owner  thereof,  have  in  his  possession, 
order,  or  disposition  any  goods  or  chattels  whereof  he  was  re- 
puted owner,  or  whereof  he  had  taken  upon  him  the  sale,  alte- 
ration, or  disposition,  as  owner,  the  commissioners  shall  have 
power  to  sell  and  dispose  of  the  same  for  the  benefit  of  the  cre- 
ditors under  the  commission.  6  G.  4.  c.  16.  ij  72.  (As  in  21  Jac.  1. 
c.  19.  %  11.)  Provided,  that  this  shall  not  invalidate  or  aficet  any 
transfer  or  assignment  of  any  ship  or  vessel,  or  any  share 
it  2 
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thereof  made  as  a  security  for  any  debt  or  debts,  either  by  way 
of  mortgage  or  assignment  duly  registered  according  to  the  act 
(6  G.  &  r.  110,)  for  the  registering  of  vessels,  6  G.  4.  c.  Hi. 

It  would  be  impossible  in  this  Dictionary  to  give  even  a  sum- 
mary of  the  numerous  cases  decided  on  this  clause.  For  which 
see  Iiac.  Ab.  Bankrupt  (G.)  (cd.  by  Gwillim  and  Dodd)  ;  Mr. 
Deacon  x  work  on  Bunh-ruptetf;  Rnsaw  on  Evidence,  p.  1:>7*  Some 
of  the  leading  principles  on  the  subject  may  be  however  stated. 
All  personal  goods  and  chattels  are  within  the  statute,  as  ships 
and  utensils  of  trade,  unless  such  utensils  are  let,  and  there  is  a 
usage  of  trade  for  the  utensils  to  be  let:  so  stock  bills  of  ex- 
change, policies  of  insurance,  shares  in  a  public  company,  and 
in  a  newspaper,  have  been  held  to  he  within  the  statute.  See 
the  cases  Roscoc  on  Evidence,  p.  438. 

In  order  to  bring  the  case  within  the  statute  the  assignees 
should,  in  general,  give  some  evidence  beyond  that  of  mere  pos- 
session. W  here  the  bankrupt  has  once  been  the  owner  of  the 
property  in  question,  the  mere  fact  of  possession  may,  it  is  ssM, 
raise  a  presumption  that  he  continues  in  possession  as  reputed 
owner;  but  where  the  bankrupt  has  never  been  the  real  owner, 
possession  may  not  of  itself  show  him  to  be  reputed  owner,  and 
it  would  then  be  necessary  ftor  the  assignees  to  establish  that 
fact  by  other  evidence,  i  Lvtgard  v.  Messifer,  1  B.  §  C  308. 
Where  it  appears  in  evidence  that,  in  some  instances,  articles 
used  in  collieries  belong  to  the  tenants,  and  that  in  others  they 
do  not ;  that,  though  in  some  cases  the  landlord,  in  demising  col- 
lieries, permits  the  lessee,  on  certain  conditions,  to  have  the  use 
of  the  fixtures  and  other  things  during  the  demise,  yet,  that  in 
Other  instances  they  belong  absolutely  to  the  lessee  ;  then  if  the 
possession  of  such  things  is  consistent  with  the  fact  of  a  person 
being  absolute  owner,  the  mere  possession  of  such  things  ought 
not  to  raise  an  inference  on  the  mind  of  any  cautious  person 
acquainted  with  the  usage  that  the  person  in  possession  is  the 
owner.  Per  AiMt,  &  J.,  Storer  v.  Hunter,  3  B.  $  C  376 :  see 
Thackthwaiie  v.  Cock,  3  Taunt.  -1-N7,  post.  In  order  to  prove 
the  bankrupt  reputed  owner,  evidence  of  reputation  is  admis- 
sible. Other  v,  Bartleit,  1  B.  $  B.  £(i<).  And  on  the  other 
hand,  evidence  of  a  contrary  reputation  is  admissible  for  the 
defendant.  Chirr  v.  Mutton,  Holt,  327.  Thus,  evidence  of  the 
bankrupt  being  in  possession  of  furniture,  &c,  under  an  agree- 
ment which  was  notorious  in  the  neighbourhood,  was  held  to 
take  the  case  out  of  the  statute.  Mutter  v.  Moss,  1  M.  $  S.  335. 
Goods  which  have  come  to  the  possession  of  the  bankrupt  after 
the  act  of  bankruptcy  arc  not  within  the  statute.  2  Bin*r.  k 
The  property  of  infants  who  cannot  consent  arc  not  within  the 
statute.  3  Esp.  S3.  Where  the  goods  were  by  agreement  left 
in  the  seller's  possession,  but  the  purchaser  marked  them  with 
his  initials,  it  was  held  they  were  within  the  statute.   5  Bam. 

A.  134-:  1  Barn,  %  C.  SOS  :  and  see  1  Ghpi  $  Ja.  40£ : 
0  Bin*:,  270.  Goods  sent  upon  sale  or  return  to  a  tradesman 
arc  within  his  possession,  order,  &e.  and  pass  to  his  assignees. 
2  Camp.  83.  The  share  of  a  dormant  partner  seems  to  be 
within  the  statute  when  the  ostensible  partner  becomes  bank- 
rupt.   2  Barn.  $  G  389.  406', 

If  bankrupt  being  af  the  time  insolvent  shall  (except  upon  the 
marriage  of  any  of  his  children,  or  for  some  valuable  consi- 
deration) have  conveyed,  assigned,  or  transferred  to  any  of  his 
children  or  any  other  person  any  hereditaments,  offices,  fees,  an- 
nuities, leases,  goods  or  chattels,  or  have  delivered  or  made  over 
to  any  such  person,  any  bills,  bonds,  notes,  or  other  securities, 
or  have  transferred  his  debts  to  any  other  person  or  persons,  or 
into  any  other  person's  name,  the  commissioners  shall  have 
power  to  sell  and  dispose  of  the  same,  nnd  evcrv  su.-h  sale  .lull 
be  valid  against  bankrupt,  and  against  such  children  and  per- 
sons as  aforesaid,  and  against  all  persons  claiming  under  him 
6  G,  4.  c.  16.  §  73.    (As  1  Jac.  1,  c.  J5.  §  5.) 

The  assignees  of  a  bankrupt  may  take  advantage  of  a  con- 
dition or  power  of  redemption  as  fully  as  the  bankrupt  mmht 
have  done.    6  G.  4.  c.  16\  §  ?0.  (As  21  Jac.  h  c.  19.    13  f 
If  any  bankrupt  shall  as  trustee  be  seised,  possessed  of/ 


or 


entitled  (either  alone  or  jointly)  to  any  real  or  personal  estate, 
or  any  interest  secured  upon  or  arising  out  of  the  same,  or  shall 
have  standing  in  his  name  as  trustee,  either  alone  or  jointly, 
any  government  stocks,  funds,  or  annuities,  or  any  of  the  Scock 
of  any  public  company,  either  in  England,  Scotland,  or  Ire- 
land, the  lord  chancellor  (on  the  petition  of  the  persons  en- 
titled, in  possession,  to  the  receipts  of  the  rents,  issues,  and  profits, 
dividends,  interest,  or  produce  thereof,  on  due  notice,  given  to 
all  persons  interested  therein),  may  order  the  assignees,  and  all 
persons  whose  act  or  consent  thereto  is  necessary,  to  convey, 
assign,  or  transfer  such  estate,  interest,  stock,  funds,  or  annuities, 
to  such  person  as  the  lord  chancellor  shall  think  fit  upon  the 
same  trusts,  &c.  6  G.  4.  c.  1(5.  §  79*  Am.  of  36  G.  3.  c.  90.  §  1. 
On  this  section  Mr*  Eden  remarks,  i!  As  trust  estates  do  not 
pass  by  the  assignment  of  the  bankrupt's  effects,  this  provision 
may  appear  unnecessary  ;**  observing,  however,  that  there  hatffc 
been  cases  (as  where  the  bankrupt  was  inferred  to  be  a  trustee 
for  his  wife)  in  which  the  court  has  treated  the  assignee  as  a 
trustee,  and  ordered  him  to  convey.  But  see  2  P.  Wms.  3 I 9. 
A  petition  to  compel  assignees  to  join  in  a  conveyance  of  trust 
property  was  discharged  with  costs.  Montagu  §  M' Arthurs 
Reports,  part  2,  p. 

Property  in  bankrupt's  possession  as  executor,  or  as  factor  for 
another,  or  property  which  has  been  placed  in  his  hands  for  a 
specific  purpose,  will  not  pass  to  the  assignees:  nor  money 
received  by  an  overseer  of  the  poor,  if  kept  apart  from  Ms 
general  property,     Re.c  \\  Eggingtuu,  1  Term  Br  p.  3J0. 

The  relation  to  the  act  of  bankruptcy. — All  conveyances 
by,  and  all  contracts  and  other  dealings  by  and  with  any*  bank- 
rupt, bona  fide  made,  and  entered  into  more  than  two  calendar 
months  before  the  date  and  issuing  of  the  commission  (see 
1  Moo.  cy  Math,  Ca.  13;.  140.)  against  him,  and  all  executions 
and  attachments  against  the  lands  and  tenements,  or  goods  and 
(battels,  of  such  bankrupt,  bond  fide  executed  or  levied  more 
than  two  calendar  months  before  the  issuing  of  such  commit 
sion,  shall  be  valid,  notwithstanding  any  prior  act  of  bankruptcy 
by  him  committed,  provided  the  person  so  dealing  with  such 
bankrupt,  or  at  whose  suit  or  on  whose  account  such  execution 
or  attachment  shall  have  issued,  had  not  at  the  time  of  such 
conveyance,  contract,  dealing,  or  transaction,  or  at  the  time  of 
executing  or  levying  such  execution  or  attachment,  notice  of 
any  prior  act  of  bankruptcy  by  him  committed.  Provided 
also  {which  is  a  ne?v  provision  of  this  act),  that  where  a  com- 
mission  has  been  superseded,  if  any  other  commission  shall 
issue  against  any  person  comprised  in  the  first  commission, 
Within  two  calendar  months  next  after  it  shall  have  been 
superseded,  no  such  conveyance,  &c.  shall  be  valid,  unless 
made,  entered  into,  executed,  or  levied,  more  than  two  calen- 
dar months  before  the  issuing  the  first  commission,  6  G  4 
c.  16,  §  81.  Am, 

All  payments,  really  and  bona  fide  made  bv  any  bankrupt 
or  by  any  person  on  his  behalf,  before  the  date  and  issuin/rf 
the  commission  against  such  bankrupt,  to  anv  creditor  of  such 
bankrupt  (such  payment  not  being  a  fraudulent  preference  to 
such  creditor),  shall  be  deemed  valid,  notwithstanding  any 
prior  act  of  bankruptcy,  by  such  bankrupt  committed,  and  all 
payments  really  and  bonA  fide  made  to  anv  bankrupt  before 
the  date  and  issuing  of  the  commission  against  such  bankrupt, 
shall  be  deemed  valid,  notwithstanding  anv  prior  act  of  bank- 
niptcy  committed;  and  such  creditor  shall  not  be  liable  to 
reiund  the  same  to  the  assignees  of  the  bankrupt,  provided  the 
person  so  dealing  with  bankrupt  had  not  at  the  time  of  such 
payment  by  or  to  such  bankrupt,  notice  of  anv  act  of  bank- 
ruptcy committed,    6  G.  1-.  c.  16.  §  82,  Am.  ' 

Where  A  purchased  a  library  of  li,  after  an  act  of  bank- 
ruptcy by  B  of  which  A.  was  ignorant,  it  was  held  the 
assignees  could  not  recover  the  value  of  the  books,  without  at 
least  tendering  the  price,  since  the  payment  of  it  was  valid 
under  the  8£d  sect.  9  Barn.  %  C.  4.5  :  sed  vid,  fi  Bin*.  017- 
1  he  clause  extends  to  payments  bona  fide  made  before  Hie  act 
took  etteet,    5  Bing.  177.    A  payment  made  by  a  partner 
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who  1ms  coram  it  ted  an  act  of  bankrupted,  of  a  partnership 
debt  due  from  the  firm,  before  the  act  of  bankruptcy,  is  not 
good,  if  the  creditor  had  notice  of  the  partner's  act  of  bank- 
ruptcy. 5  Bing.  ~3i.  Where  the  bankrupt,  after  a  secret 
act  of  bankruptcy,  bought  on  credit,  and  sold  for  ready  money 
at  unduly  low  prices,  the  purchasers  were  held  not  protected 
under  the  K^d  sect.,  unless  the  purchase  was  in  the  usual 
course  of  business.     1  Moo*  ey  Mafic.  4<)7- 

The  issuing  of  a  commission  shall  he  deemed  notice  of  a 
prior  act  of  bankruptcy  (if  an  art  of  bankruptcy  had  been 
act  u  all  v  committed  before  the  issuing  of  the  rum  mis, ion)  in 
cases  where  the  adjudication  of  the  person  or  persons  against 
whom  such  commission  has  issued,  shall  have  been  notified  in 
the  Gazette,  and  the  persons  to  be  affected  by  such  notice  may 
reasonably  be  presumed  to  have  seen  the  same.  6  G.  4.  c,  I ft 
§  83.  New. 

No  person  or  corporation  having  in  their  possession  or 
custody  any  money,  goods,  wares,  merchandizes,  or  effects, 
belonging  to  any  bankrupt,  shall  be  endangered  by  reason  of 
the  pavmcnt  or  delivery  thereof  to  the  bankrupt  or  his  order; 
provided  such  person  or  company  had  not,  at  the  time  of  such 
delivery  or  payment,  notice  that  such  bankrupt  had  committed 
an  act  of  bankruptcy.  l>  G.  4.  c.  Hi.  §  84.  (As  56  G.  3. 
c.137.  §1.) 

If  any  accredited  agent  of  any  corporation  shall  have  had 
notice  of  the  act  of  bankruptcy,  such  corporation  shall  be 
deemed  to  have  had  such  notice.  §  85.  (As  50  G.  3.  c.  137.  §  2*) 
No  purchase  from  any  bankrupt,  bond  fide  and  for  valuable 
consideration,  where  the  purchaser  had  notice  at  the  time  of 
such  purchase  of  an  act  of  bankruptcy  committed,  shall  be  im- 
peached by  reason  thereof,  unless  the  commission  against  such 
bankrupt  shall  have  been  sued  out  within  twelve  calendar 
months  after  such  act  of  bankruptcy.    (>  G.  4.  c.  16.  §  8(i.  Am. 

No  title  to  any  real  or  personal  estate  sold  under  any  com- 
mission or  any  order  in  bankruptcy  shall  be  impeached  by  the 
bankrupt,  or  any  person  claiming  under  him,  in  respect  of  any 
defect  in  the  suing  out  of  the  commission,  or  in  any  of  the 
proceedings  under  the  same,  unless  the  bankrupt  shall  have 
commenced  proceedings  to  supersede,  and  duly  prosecuted  the 
same,  within  twelve  calendar  months  from  the  issuing  thereof. 
6  G.  4.  c.  10'.  §  87.  Neiv. 

V.  Practical  Directions  as  to  hidden  hi  I  Proceedings,  the 
Effect  of  Bankruptcy  on  all  Parties  concerned,  and  Miscellaneous 
Mat  ten — Reference  to  arbitration. — Assignees,  with  consent  of 
major  part  in  value  of  creditors  who  shall  have  proved  under  the 
commission,  present  at  any  meeting  whereof  twenty -one  days' 
notice  shall  have  been  given  in  the  Gazette,  may  compound 
with  any  debtor  to  the  bankrupt's  estate,  and  take  any  rea- 
sonable part  of  the  debt  in  discharge  of  the  whole,  or  may 
give  time  and  take  security  for  the  payment  of  such  debt,  or 
may  submit  any  dispute  between  such  assignees  and  any  per- 
sons concerning  any  matter  relating  to  such  bankrupt's  estate, 
to  the  determination  of  arbitrators,  to  be  chosen  by  the 
assignees  and  by  the  major  part  in  value  of  such  creditors,  and 
the  party  with  whom  they  shall  have  such  dispute,  and  the 
award  of  such  arbitrators  shall  be  binding  on  all  the  creditors; 
and  the  assignees  are  indemnified  for  what  they  shall  do 
accordingly,  and  no  suit  in  equity  shall  be  commenced  by  the 
assignees  without  such  consent.  6'  0.  4.  c.  if).  §  88.  (As 
5  G\  2.  c.  30.  §  34,  35.)  Provided  that  if  one- third  in  value, 
or  upwards,  of  such  creditors,  shall  not  attend  at  any  such 
meeting  (whereof  such  notice  shall  have  been  given),  the 
assignees  shall  have  power,  with  the  consent  of  the  commis- 
sioners, testilied  in  writing  under  their  hands,  to  do  any  such 
matters.    6  G.  4.  c.  l6.  §  88.    New  Addition, 

By  the  Bankrupt  Court  act,  §  43.  if  any  assignees  refer 
matters  to  arbitration,  the  agreement  of  reference  may  be  made 
a  rule  of  the  Court  of  Bankruptcy,  and  all  the  same  remedies 
and  liabilities  shall  accrue  thereon  as  accrue  on  a  reference 


made  a  rule  of  any  court  of  record.  A  general  reference  to 
arbitration  by  assignees,  without  anv  protest,  is  an  admission 
of  assets.    2  Pose  Ca.  50. 

Bankrupt's  disputing  i he  commission.—- If  the  bankrupt  shall 
not  (if  he  was  Within  the  United  Kingdom  at  the  issuing  of 
the  commission),  within  turn  calendar  months  after  the  adjudi- 
cation, or  (if  he  was  out  of  the  United  Kingdom)  within 
twelve  calendar  months  after  the  adjudication,  have  given 
notice  of  his  intention  to  dispute  the  commission,  and  have 
proceeded  therein,  with  due  diligence,  the  depositions  taken 
before  the  commissioners,  at  the  time  of  or  previous  to  the 
adjudication  of  the  petitioning  creditors  debt,  and  of  the  trading 
and  acts  of  bankruptcy,  shall  be  conclusive  evidence  of  the 
matters  therein  respectively  contained  in  all  actions  at  law  or 
suits  in  equity,  brought  by  the  assignees  for  any  debt  or 
demand  for  which  the  bankrupt  might  have  sustained  any  suit. 
6  G.  4.  c.  16.  §  92. 

The  Bankrupt  Court  act  introduces  a  most  important  provi- 
sion as  to  the  bankrupt's  disputing  the  adjudication  of  bank-< 
ruptey.  By  §  1 T-  if*  any  trader  adjudged  bankrupt  shall  be 
minded  to  dispute  such  adjudication,  and  shall  present  a 
petition  praying  the  reversal  thereof  to  the  Court  of  Review 
within  two  months  from  the  adjudication,  if  such  trader  is 
residing  in  the  United  Kingdom,  —  or  within  three  calendar 
months,  if  residing  in  any  other  part  of  Europe, — or  within  one 
year,  if  residing  elsewhere, — or  within  such  other  time  as  the 
court  shall  allow  (not  exceeding  one  year),  such  court  shall 
hear  and  decide  on  the  petition,  or  at  the  option  of  the  bank- 
rupt., ami  on  his  finding  security  for  costs  (if  the  court  think 
fit),  shall  direct  an  issue  to  try  any  matter  of  fart  affecting  the 
bankruptcy,  by  a  jury,  before  the  chief  or  other  judge  of  the 
court  ;  and  if  the  verdict  is  not  set  aside  within  one  month 
after  trial,  or  if  the  adjudication  shall  not  be  set  aside  by  the 
court,  such  verdict  or  adjudication  shall,  as  against  the  bank* 
rupt,  and  also  against  the  petitioning  creditor,  and  any 
assignee  of  the  bankrupt,  and  all  persons  claiming  under  the 
assignee,  and  all  persons  indebted  to  the  bankrupt's  estate,  be 
conclusive  evidence  that  the  party  was  or  was  not  a  bankrupt 
at  the  date  of  the  adjudication,  any  other  act,  debt,  or  trading, 
than  the  act,  debt,  or  trading  proved  at  the  trial  notwithstand- 
ing. Provided  that  an  appeal  shall  be  to  the  lord  chancellor 
from  the  decision  of  the  C  ourt  of  Review,  upon  matter  of  law 
or  equity,  or  on  the  refusal  or  admission  of  evidence. 

If  assignees  commence  action  or  suit  before  the  time  allowed 
for  disputing  the  commission  shall  have  elapsed,  the  defendant, 
after  notice  given  to  the  assignee,  shall  be  entitled  to  pay  the 
same  or  any  part  thereof  into  court,  and  all  proceedings  shall  he 
stayed ;  and  after  time  has  elapsed,  the  assignees  shall  have 
the  same  jiaid  to  them  out  of  the  court.  6  Q,  4s  c.  16.  §  93. 
Ne?r. 

If  the  commission  should  be  afterwards  superseded,  all  per- 
sons from  whom  assignees  shall  have  recovered  are  discharged 
from  all  demands  which  may  be  made  in  respect  of  the  same 
by  the  persons  against  whom  commission  issued;  and  all  per- 
sons who,  without  suit,  shall  bona  ,/idc  deliver  up  possession  of 
any  real  or  personal  estate,  are  discharged  in  like  manner; 
provided  such  notice  to  try  the  validity  of  the  commission  had 
not  been  given,  and  been  proceeded  with  within  the  time  and 
manner  aforesaid.    G  0\  i.  e.  U).  §  [Ms  Xctr. 

In  any  action  (or  suit  in  equity)  by  or  against  any  assignee, 
or  in  any  action  against  any  commissioner,  or  person  acting 
under  the  warrant  of  the  commissioners,  for  any  thing  done 
as  such  commissioner,  no  proof  shall  be  required  at  the  trial 
of  the  petitioning  creditor's  debt,  or  of  the  trading  or  acts  of 
bankruptcy,  unless  notice  be  given  that  those  matters  are  to  be 
disputed;  and  if  notice  given  and  matter  proved,  the  judge 
before  whom  cause  is  tried  may  (if  he  thinks  fit)  grant  a  certi- 
ficate thereof ;  and  the  assignee,  commissioner,  or  other  person, 
shall  he  entitled  to  costs  of  notice,  which,  if  commissioner,  &e. 
obtain  a  verdict,  shall  be  added  to  costs;  and  if  the  other  party 
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obtain  a  verdict,  shall  be  deducted  from  the  costs  they  would 
otherwise  be  entitled  to  receive.  6  G*  4.  c.  16.  §  90.  Am.  yi. 
(As  49  G.  3.  c.  121.  §  11.) 

The  dividend. — The  commissioners  shall  (not  sooner  than 
four  nor  later  than  twelve  calendar  months  from  the  issuing 
the  commission)  appoint  a  public  meeting  (whereof  they  shall 
give  twenty-one  days'  notice  in  the  Gazette),  to  make  a 
dividend  of  the  bank  runt's  estate,  at  which  meeting  all  cre- 
ditors who  have  not  proved  their  debts  shall  be  entitled  to 
prove  the  same ;  and  commissioners  at  such  meeting  shall 
order  such  part  of  the  net  produce  of  the  bankrupt's  estate  in 
the  hands  of  the  assignees  as  they  shall  think  iit  to  be  forth- 
with divided  amongst  such  creditors  as  have  proved  debts 
under  the  commission,  in  proportion  to  their  respective  debts, 
and  shall  make  an  order  for  a  dividend  in  writing  under  their 
hands,  and  shall  cause  one  part  of  such  order  to  be  tiled  among 
the  proceedings  under  the  commission,  and  shall  deliver  another 
part  thereof  to  the  assignees,  which  order  shall  contain  an 
account  of  the  time  and  place  of  making  such  order,  of  the 
amount  of  the  debts  proved,  of  the  money  remaining  in  the 
hands  of  the  assignees  to  be  divided,  of  how  much  in  the 
pound  is  then  ordered  to  he  p;dd  to  every  creditor,  and  of  the 
money  allowed  by  the  commissioners  to  he  retained  by  the 
assignees,  with  their  reasons  for  allowing  the  same  to  be 
retained  ;  and  the  assignees,  in  pursuance  of  such  order  (and 
without  any  deed  of  distribution  made  for  that  purpose),  shall 
forthwith  make  such  dividend,  and  shall  take  receipts  in  a 
book  to  be  kept  for  that  purpose  from  each  creditor  for  the 
dividend  received,  and  such  order  and  receipt  shall  be  a  dis- 
charge to  the  assignee  for  so  much  as  he  shall  pay  pursuant  to 
such  order,  and  no  dividend  shall  he  declared',  unless  the 
accounts  shall  have  been  first  audited,  (i  G.  4%  c.  \6.  §  107, 
(As  &  G.2.  c.  30,  §  33.) 

The  audit  mentioned  in  the  preceding  sections  to  he  ap- 
pointed by  the  commissioners  at  the  last  examination  of  the 
bankrupt,  not  sooner  than  four  mouths  from  the  issuing  of  the 
commission,  nor  later  than  six  months  from  the  last  exami- 
nation ;  at  which  meeting  the  assign.es  shall  deliver  a  state- 
ment upon  oath  of  money  received  bv  them,  and  how  emploved. 
6  G.  4.  c  \6.  £  \i)l>.  Xt'ir. 

Creditors  having  security  for  their  debts  shall  not  receive 
more  than  the  other  creditors,  except  in  respect  of  any  execution 
or  extent,  served  and  levied  by  seizure  upon,  or  any  mortgage 
or  lien  upon  any  part  of  the  property  of  bankrupt,  before  the 
bankruptcy,  ii  G.  &  c.  10'.  §  108.  Am.  And  no  such  creditor  who 
shall  sue  out  execution  on  any  judgment  by  default,  confession, 
or  nil  died,  shall  avail  himself  of  such  execution  to  the  prcju^ 
dice  of  other  fair  creditors,  but  shall  be  paid  only  rateably  with 
other  creditors.  In  Bac.  Ah,  Bankrupt  (E.)"  (7th  ed!)  Mr. 
Dodd  observes,  in  a  note,  "The  last  clause  is  verv  obscure;  hut 
the  construction  put  upon  it  is,  that  a  creditor  suing  out  execu- 
tion on  judgment  obtained  by  verdict,  is  entitled  to  retain  the 
goods,  provided  the  seizure  took  place  before  the  act  of  bank- 
ruptcy ;  but  that  a  creditor  suing  execution  on  a  judgment  by 
default,  &c.,  will  not  be  entitled  to  retain  the  goods  unless  the 
sale  as  well  as  the  seizure  is  complete  before  the  bankruptcy." 
See  Wymer  v.  Ketuble,  6  Bam.  g>  Cres.  4?9;  Norland  v 
Pcllalt,  8  Bam  &  Ores.  Notla/ v.  Buck,  8  Bam.  &  Cres 
169:  and  in  re  Uashhoum,  Id.  44-  £  As  the  operation  of  this 
clause  had  the  effect  of  checking  the  settling  of  actions  bv 
giving  cognovits,  the  1  W.  4.  c.  7.  §  7«  has  provided  a  remedv, 
and  has  placed  judgments  on  cognovit  in  adverse  suits  on  the 
same  fooling  as  judgments  after  verdict,  with  respect  to  bank- 
ruptcy. r 

If  bankrupt's  estate  shall  not  have  been  wholly  divided  upon 
the  nrst  dividend,  commissioners  shall,  within  eighteen  calendar 
months  after  the  issuing  the  commission,  appoint  a  public  meet- 
mg  (whereof  twenty-one  days'  notice  shall  be  given  in  the  Ga- 
zette), to  make  a  second  dividend  of  bankrupt's  estate,  when  all 
floors  who  hare  not  proved  their  debts  muv  prove  the  same 


And  commissioners  at  such  meeting  shall  order  the  balance  to 
be  forthwith  divided  amongst  such  of  the  creditors  as  shall 
have  proved  their  debts.  And  such  second  dividend  shall  be 
final,  unless  any  action  a  I  law  or  suit  in  equity  be  depending, 
or  any  part  of  the  estate  be  standing  out  not  sold  or  disposed 
of,  or  unless  home  other  estate  or  effects  of  the  bankrupt  shall 
afterwards  come  to  the  assignees,  in  which  case  they  shall,  as 
soon  as  may  be,  convert  such  estate  and  effects  into  money; 
and,  within  two  calendar  months  after  the  same  shall  be  so 
converted,  divide  the  same  in  manner  aforesaid-  6  G>  1-.  c.  IQ, 
§  109.  (As  5  G.  2.  c.  30.  §  V>7  )  Assignees  shall  file  in  the 
bankrupt's  office  an  account  of  all  unclaimed  dividends  in  their 
hands,  or  he  charged  with  5  per  cent  interest  thereon  ;  and 
under  order  of  lord  chancellor,  the  amount  of  such  unclaimed 
dividends  shall  be  invested,  and,  after  three  years,  divided 
among  the  other  creditors.    (>  G.  4,  c.  16'.  §  110.  New. 

No  action  shall  be  brought  against  the  assignees  by  any 
creditor  who  shall  have  proved  under  the  commission  ;  but  if 
the  assignees  shall  refuse  to  pay  any  such  dividend,  the  lord 
chancellor  may,  on  .petition,  order  payment  thereof,  with 
interest  for  the  time  that  it  shall  have  been  withheld,  and  the 
costs  of  the  application.  C  G.  4.  c.  16.  §  111.  (As  49  6\  3. 
c  12  J  *  §  12.) 

If  London  commissions  be  not  prosecuted  within  fourteen 
days,  or  country  commissions  within  twenty-eight  days,  after 
the  respective  dates  thereof,  the  court  upon  petition  will  super- 
sede them.  Ord.  Loughb,  26th  June,  119$  :  see  ei  parte 
Fletcher,  J  Base.  LH  :  Harrison1 s  case,  B.  ey  C.  J  74.  Unless 
from  circumstances  it  became  impossible  to  prosecute  them 
within  the  time.  Export*  Freeman,  i  Rose,  380  :  and  see  22ft* 
v.  Hai/es,  1  Gh/n  cy  I.  25&:  Eden,  166. 

If  a  trader,  after  a  docket  struck  against  him,  give  to  the 
creditor  who  struck  it  any  money,  security,  or  other  satisfac- 
tion for  his  debt,  or  any  part  thereof,  whereby  such  person  may 
receive  more  in  the  pound  iu  respect  of  his  debts  than  other 
creditors,  such  payment,  &c.  shall  be  an  act  of  bankruptcy; 
and  the  lord  chancellor  in  such  a  case  may  either  declare  the 
commission  issued  upon  the  docket  struck  to  be  valid,  and  direct 
the  same  to  be  proceeded  in,  or  may  order  it  to  be  superseded, 
and  a  new  commission  may  thereupon  i.vMic.  (>'  G.  4.  e.  16". 
§  S.  Am. 

The  court,  however,  refused  to  supersede  the  commission 
upon  this  ground,  upon  the  petition  of  the  bankrupt.  ExpurU 
Kirk,  15  Fes.  46  k  If  at  any  meeting  of  creditors,  after  the 
bankrupt  shall  have  passed  his  last  examination  (whereof  and 
of  the  purport  whereof  t  wenty-one  days'  notice  shall  have  been 
gjven  in  the  Loudon  Gazette),  if  the  bankrupt  or  his  friends 
shall  make  an  offer  of  composition,  and  security  for  such  compo- 
sition, which  nine-tenths  in  number  and  value  of  the  creditors 
assembled  at  such  meeting  shall  agree  to  accept,  another  meet- 
ing for  the  purpose  of  deciding  upon  such  offer  shall  be  ap- 
pointed, whereof  such  notice  as  aforesaid  shall  be  given; 
and  if,  at  such  second  meeting,  nine-tenths  in  number  and 
value  of  the  creditors  then  present  shall  also  agree  to  accept 
such  offer,  the  lord  chancellor  shall,  upon  such  acceptance 
hemg  testified  by  them  in  writing,  supersede  the  said  conW 
sion.    0  G.  4.  c.  16.  §  133.  New. 

•  ^nd  "deciding  uP°n  such  order  any  creditor  whose  debt 
is  below  20/.  shal  not  be  reckoned  in  number,  but  the  debt  due 
to  such  creditor  shall  be  computed  in  value;  and  an v  creditor 
to  the  amount  of  50/.  and  upwards,  residing  out  of  Kneland, 
shall  be  personally  served  with  a  copy  of  the  notice  of  the 
meeting  to  decide  upon  such  offer  as  aforesaid,  and  of  the  pur- 
pose for  which  the  same  is  called,  so  long  before  such  meeting 
as  that  he  may  have  time  to  vote  thereat,  and  such  creditor 
shall  be  entitled  to  vote  by  letter  of  attorney,  executed  and 
attested  in  manner  required  for  such  creditor's  voting  in  the 
choice  of  assignees.  And  if  any  creditor  shall  agree  to  accept 
any  gratuity  or  higher  composition,  for  assenting  to  such  oifer, 
he  shall  forfeit  the  debt  due  to  him,  together  with  such 


tuity  or  composition,  ami  the  bankrupt  shall  (if  thereto  re- 
quired) make  oath  before  the  commissioners  that  there  has  been 
no  such  transaction  between  him  (or  any  person  with  his  pri- 
vity), ami  any  of  the  creditors,  and  that  he  has  not  used  any  un- 
due means  or  influence  with  any  of  them  to  attain  such  consent 
as  aforesaid.    6  G.  4.  c.  1 6.  §  1 34.  Ne?c. 

Creditor  not  both  to  sue  ami  prove, — Xo  creditor  who  has 
brought  any  action,  or  instituted  any  suit  against  any  bankrupt 
in  respect  of  a  demand  prior  to  the  bankruptcy,  or  which 
might  have  been  proved  under  the  commission,  shall  prove  a 
debt  under  the  commission,  or  have  any  claim  entered  upon 
the  proceedings  without  relinquishing  such  action  or  suit ;  and 
in  case  such  bankrupt  shall  be  in  prison  or  custody  at  the  suit 
of,  or  detained  by,  such  creditor,  lie  shall  not  prove  or  claim  as 
aforesaid  without  giving  a  sufficient  authority  in  writing  for 
the  discharge  of  such  bankrupt,  and  the  proving  or  claiming  a 
debt  under  a  commission  by  any  creditor  shall  be  deemed  an 
election  by  such  creditor  to  take  the  benefit  of  such  commis- 
sion with  respect  to  the  debt  so  proved  or  claimed  ;  provided 
that  such  creditor  shall  not  be  liable  to  the  payment  to  such 
bankrupt ,  or  his  assignees,  of  the  costs  of  such  action  or  suit  so 
relinquished  by  him  ;  and  that  where  any  such  creditor  shall 
have  brought  any  action  or  suit  against  any  such  bankrupt; 
jointly  with  any  other  person  or  persons,  his  rclinqui: -.Mug  such 
action  or  suit  against  the  bankrupt  shall  not  affect  any  action  or 
suit  against  such  other  person  or  persons.  Provided  also,  that 
any  creditor  who  shall  have  so  elected  to  prove  or  claim, 
if  the  commission  be  afterwards  superseded,  may  proceed  in  any 
action  as  if  he  had  net  so  elected  ;  and  in  bailable  actions  shall 
be  at  liberty  to  arrest  the  defendant  de  novo,  if  he  has  not  put 
in  bail  below,  or  perfected  bail  above  ;  or?  if  he  has  put  in  or 
perfected  such  bail,  to  have  recourse  against  such  bail  by  re- 
quiring the  bail  below  to  put  in  and  perfect  bail  above  within 
the  first  eight  days  in  term,  after  notice  in  the  London  Gazette 
of  the  superseding  such  commission,  and  by  suing  the  bail  upon 
the  recognizance  if  the  condition  thereof  is  broken.  6  G.  4. 
c.  16.  §  50,  This  section  is  founded  on  49  G.  3.  r.  J 21*  §  8. 
with  the  addition  of  the  last  clause  relating  to  any  proceedings 
if  commission  should  be  afterwards  superseded. 

The  proving  under  a  separate  commission  against  one  of  two 
partners,  or  obligors,  &c,  does  not  prevent  the  creditor  from 
suing  the  other,  but  he  will  not  be  allowed  to  sue  both  ; 
Br ad lei/  v,  Millar,  1  Hose,  27$ ;  at  least  unless  he  gives  an 
indemnity  to  the  bankrupt  against  the  eosts  and  other  conse- 
quences of  the  action.  Exparte  Read,  1  Roue,  4-60:  1  /V*. 
§  Beams ,  346-  And  proof  cannot  be  retracted  in  order  that 
the  creditor  may  avail  himself  of  securities  which  turn  out 
more  available  than  he  at  first  imagined.  E.rparte  Dowries, 
1  Ro$e,[)6:  18  I'es.  2<J0  :  and  see  e.rpai  fe  Solomon,  1  Ghpi. 
4"  I.  25,  And  a  creditor's  proof  under  a  commission  does  not 
prevent  him  from  impeaching  it.  Stewart  v.  Rickman9  1  Esp. 
108. 

The  proof  under  the  commission  is  only  an  election  to  take 
the  benefit  of  the  commission  as  to  that  particular  debt,  and 
such  proof  does  not  preclude  the  creditor  from  bringing  an 
action  or  suit  for  a  distinct  debt  :  but  the  former  part  of  the 
section  prohibiting  a  creditor  who  has  brought  an  action,  or  in- 
stituted a  suit,  from  proving  a  debt,  or  having  anij  claim  entered 
on  such  commission,  without  relinquishing  such  action  or  suit, 
applies  to  prevent  a  creditor  from  proving  a  fit/  distinct  demand 
whatever  without  relinquishing  his  action.  J  Barn*  §  A.  121  : 
5  Bam.  cy  A.  f)5:  Bac.  Ah,  Bankrupt.  (E.)  (7th  ed.) 

Whenever  it  shall  appear  to  the  assignees,  or  to  two  or  more 
creditors,  who  have  each  proved  debts  to  the  amount  of  201.  or 
upwards,  that  any  debt  proved  under  the  commission  is  not 
justly  due  in  whole  or  in  part,  such  assignees  or  creditors  may 
make  representation  thereof  to  the  commissioners.  And  com- 
missioners may  summon  and  examine  any  person  who  shall  have 
so  proved,  together  with  any  person  whose  evidence  may  appear 
to  the  commissioners  to  be  material,  either  in  support  of,  or  op- 
position to,  such  debt;  and  if  commissioners,  upon  evidence  given 


on  both  sides,  or  (if  the  person  who  shall  have  so  proved,  as 
aforesaid,  shall  not  attend  to  be  examined,  having  been  first 
duly  summoned,  or  notice  having  been  left  at  his  last  place  of 
abode),  up  . n  the  evidence  adduced  by  such  assignees  or  credi- 
tors, as  aforesaid,  shall  be  of  opinion  "that  such  debt  is  not  due, 
cither  wholly  or  in  part,  the  commissioners  shall  be  at  liberty  to 
expunge  the  same  either  wholly  or  in  part  from  the  proceedings. 
Provided  that  such  assignees  or  creditors,  requiring  such  inves- 
tigation, shall,  before  it  is  instituted,  sign  an  undertaking,  to  be 
filed  with  the  proceedings,  to  pay  such  costs  as  the  commissioners 
shall  adjudge  to  the  creditor,  who  has  proved  such  debt,  such 
costs  to  be  recovered  by  petition.  Provided  also,  that  such 
assignees  or  creditors  may  apply  in  the  first  instance  by  petition 
to  the  lord  chancellor,  or  either  party  may  petition  against  the 
determination  of  the  commissioners.    6  G,  4>.  c.  16.  §  60.  New* 

Mutual  credit  and  set-off. — Where  there  has  been  mutual 
credit  given  by  the  bankrupt,  and  any  other  person,  or  where 
there  are  mutual  debts  between  the  bankrupt  and  any  other 
person,  the  commissioners  shall  state  the  account  between  them* 
and  one  debt  or  demand  may  be  set  against  another,  not  with- 
standing any  prior  act  of  bankruptcy  committed  by  bankrupt 
before  the  credit  given  to,  or  the  debt  contracted  by,  him  ;  and 
what  shall  appear  due  on  cither  side,  on  the  balance  of  such 
account,  and  no  more,  shall  be  claimed  or  paid  on  either  side 
respectively ;  and  every  debt  or  demand  proveable  against  tho 
estate  of  the  bankrupt  may  also  be  set  off  in  like  manner, 
against  such  estate.  Provided  that  the  person  claiming  the 
benefit  of  such  set-off  had  not,  when  such  credit  was  given,  notice 
of  an  act  of  bankruptcy  by  such  bankrupt  committed.  6  G.  4. 
c.  16.  §  50.  (As  5  G.  2.  c.  30  §28:  46  G.  2.  c.  135.  §  3.) 

Contingent  debts  not  due  at  the  bankruptcy  could  not  be  set 
off;  but  as  they  are  now  proveable  under  §  56".  (  jtost),  it  seemS 
they  may  he  set  oil'.    Bac.  Ah.  Bankrupt,  (K.)  (7th  ed.) 

Under  the  former  acts  the  holders  of  cash  notes  of  the  bank- 
rupt, payable  to  bearer,  could  not  set  them  off  against  a 
debt  due  to  the  bankrupl,  and  sued  for  by  the  assignees,  unless 
it  be  showed  that  they  came  to  his  hands  before  the  bank- 
ruptcy. 6  Term  Rep.  57  :  9  Marsh.  B.  206.  Under  the  pre- 
sent act  (§  50.)  the  party  holding  such  notes  may  set  tliL-m 
off,  though  he  take  them  after  an  act  of  bankruptcy,  provided 
he  had  no  notice  of  it ;  and  this,  although  he  had  notice  of  the 
banker's  having  stopped  payment,  for  notice  of  an  act  of  bank- 
ruptcy alone  prevents  the  set-oil' under  the  new  act.  10  Barn* 
4*  C.  217-  If*  however,  the  party  receives  notes  of  a  Jirm 
after  he  has  notice  of  an  act  of  bankruptcy  of  any  of  the  part- 
ners, this  will  defeat  his  right  of  set-off.   1  Barn.  §  Adol.  343. 

It  is  now  settled  that  the  same  mutuality  is  necessary  in 
case  of  debts  and  credits  under  the  bankrupt  law  as  in  cases  of 
set-off  under  the  statutes  of  set-off  \  and  this  rule  prevails  in 
equity  as  well  as  in  bankruptcy,  and  at  law.  And,  therefore, 
a  debt  due  from  the  bankrupt,  jointly  with  another,  cannot  be 
set  off  against  a  debt  due  to  the  bankrupt  alone,  nor  vice  versa*, 
unless  indeed  there  is  an  express  agreement  before  the  bank* 
ruptcy  to  this  effect  in  cases  of  fraud.  And  where  A.  is  in- 
debted to  13.  and  C,  and  B.  and  C.  to  A.,  and  B.  by  deed  takes 
upon  himself  solely  the  debt  to  A.,  he  cannot  set  off  the  debt 
due  from  A.  to  himself  and  C.  10  Vex.  105:  11  Ves.  5X7: 
2  Meriv.  R.  Ill:  Bac.  Ab.  Bankrupt  (K.)  (ed.  by  Gwillim 
and  Dodd),  where  see  the  subject  fully  treated. 

Proof*  of  contingent  debts, — if  any  bankrupt  shall,  before  the 
issuing  of  the  commission,  have  contracted  any  debt  payable 
upon  a  contingency  which  shall  not  have  happened  before  the 
issuing  of  such  commission,  the  person  with  whom  such  debt 
has  been  contracted  may,  if  he  thinks  fit,  apply  to  the  commis- 
sioners to  set  a  value  upon  such  debt,  and  the  commissioners 
are  required  to  ascertain  the  value  thereof,  and  to  admit  such 
person  to  prove  the  amount  so  ascertained,  and  to  receive  divi- 
dends thereon:  or  if  such  value  shall  not  be  so  ascertained 
before  the  contingency  shall  have  happened,  he  may  prove  in 
respect  of  such  debt,  and  receive  dividends  with  the  other  cre- 
ditors, not  disturbing  any  former  dividends ;  provided  such 
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person  had  not,  when  such  debt  was  contracted,  notice  of  any 
act  of  bankruptcy  by  such  bankrupt  committed,  6  G.  4.  c.  K>. 
§  56.  Afeffc 

A  mere  claim  for  unliquidated  damages  for  breach  of  a  con- 
tract to  accept  and  pay  for  goods,  which  contract  was  not 
broken  till  after  the  bankruptcy  of  the  vender,  is  not  a  con- 
tingent debt  proveable  under  this  sect.  [)  Barn.  §  C.  145: 
and  sec  4  IHnx.  'J  he  section  has  been  held  not  to  apply 

to  debts  payable  on  a  contingency  which  happened  before  the 
act  took  effect.    1  MonU  #  Affrfc.  £03- 

Sureties. — Any  person  who,  at  the  issuing  of  the  commission, 
shall  be  surety  or  liable  for  any  debt  of  the  bankrupt,  or  bail 
for  the  bankrupt.  Qhis  case  of  bail  was  not  remedied  by  49  G. 
3.  c.  121.  §  8.  J,  either  to  the  sheriff  or  to  the  action  ,  if  he  shall 
have  paid  the  uVht  or  any  part  thereof  in  discharge  of  the 
whole  debt  (although  he  may  have  paid  the  same  after  the 
commission  issued),  if  the  creditor  shall  have  proved  his  debt 
under  the  commission,  shall  he  entitled  to  stand  in  the  place 
of  such  creditor  as  to  the  dividends  and  all  other  rights  under 
the  said  commission  which  such  creditor  possessed,  or  would  he 
entitled  to  in  respect  of  such  proofs  ;  or  if  the  creditor  shall 
not  have  proved  under  the  commission,  such  surety,  or  person 
liable,  or  bail,  shall  be  entitled  to  prove  his  demand  in  respect 
of  such  payment  as  a  debt  under  the  commission,,  not  disturb- 
ing the  former  dividends.,  and  may  receive  dividends  with  the 
other  creditors,  although  he  may  have  become  surety  liable  or 
bail  as  aforesaid,  after  an  act  of  bankruptcy  committed  by  such 
bankrupt :  provided  that  such  person  had  not*  when  he  became 
such  surety  or  bail,  or  so  liable  as  aforesaid,  notice  of  any  act 
of  bankruptcy  by  such  bankrupt  committed.  6  G.  4.  c.  16.  §  52* 
(As  49  G.  3.  c.  121  §  8.) 

It  was  held  that  neither  bail  to  the  sheriff  nor  bail  a  hove 
were  within  the  operation  of  the  former  acts,  and  consequently 
such  hail  paying  the  debt  and  costs  subsequently  to  the  com- 
mission, were  entitled  to  recover  the  amount  from  the  bank- 
rupt, notwithstanding  his  certificate;  but  they  are  both  ex- 
pressly included  in  the  above  enactment.  Bae.  Ah,  Bankrupt, 
(E.)  (7th  cd.) 

A  person  purchasing  the  debt  of  one  entitled  to  prove,  may 
prove  in  his  place  under  the  statute.  1  Rose,  4.  The  statute 
applies  only  to  cases  of  payment  of  the  whole  debt,  or  a  part 
in  discharge  of  the  whole,  and  not  tn  a  payment  of  a  part  in 
discharge  of  the  personal  liability  of  the  suretv.   5  Burn.  &■  A. 

A  surety  in  an  annuity  deed  was  held  not  to  be  within  the 
provision  of  the  49  G.  3.  c.  121  ;  but  the  55th  sect,  of  the 
f>  G.  4.  c.  16,  has  provided  for  this  case.  4  M attic  ey  S.  332 : 
3  Barn,  $  A.  1 86. 

Apprentice  indentures, — When  any  person  shall  he  an  ap- 
prentice to  a  bankrupt  at  the  time  of  issuing  the  commission 
against  him,  the  issuing  of  such  commission  shall  be  and  enure 
as  a  complete  discharge  of  the  indentures  whereby  such  ap- 
prentice was  hound  to  such  bankrupt.  And  if  any  sum  shall 
have  been  really  and  bona  fdc  paid  by  or  on  the  behalf  of  such 
apprentice  to  the  bankrupt  as  an  apprentice  fee,  it  shall  be 
lawful  for  the  commissioners,  upon  proof  thereof,  to  order  anv 
sum  to  be  paid  to  or  for  the  use  of  such  apprentice  which  they 
shall  think  reasonable,  regard  being  had,  in  estimating  such 
sum,  to  the  amount  of  the  sum  so  paid  by  or  on  behalf  of  such 
apprentice  to  the  bankrupt,  and  to  the  time  during  which  such 
apprentice  shall  have  resided  with  the  bankrupt  previous  to  the 
issuing  of  the  commission,    6  G,  4.  c.  \6.  §  49.  New, 

Interest  when  proveahk.—  ln  all  future  commissions  against 
persons  liable  upon  any  bill  of  exchange  or  promissory  note 
whereupon  interest  is  not  reserved,  and  which  shall  be  over  due 
at  the  issuing  of  the  commission,  the  holder  of  such  bill  of  ex- 
change or  promissory  note  shall  be  entitled  to  prove  for  interest 
upon  the  same,  to  be  calculated  by  the  commissioners  to  the 
date  of  the  commission,  at  such  rate  as  is  allowed  by  the  Court 
of  King's  Bench  in  actions  upon  such  bills  or  notes.  6  G.  4. 
C  16.  §  57.  Xew. 


Distress. — No  distress  for  rent  made  and  levied  after  an  act 
of  bankruptcy  upon  the  goods  or  effects  of  any  bankrupt  {whe- 
ther before  or  alter  issuing  the  commission)  shall  be  available 
for  more  than  one  year's  rent,  accrued  prior  to  the  date  of  the 
commission  ;  but  the  landlord  or  party  to  whom  the  rent  shall 
be  due  shall  be  allowed  to  come  in  as  a  creditor  under  the 
commission  for  the  overplus  of  rent  due,  and  for  which  the 
distress  shall  not  be  available.    6  G>  4.  c.  16".  §  74. 

( V j mm  1  * sio n s  aga  in st  pa ) 7  u crs. — A  n y  c red  1 1 o r  w h ose  debt  is 
sufficient  to  entitle  him  to  petition  for  a  commission  against  all 
the  partners  of  any  firm,  may  petition  for  a  commission  against 
any  one  or  more  partners  of  such  firm  ;  and  every  commission 
issued  upon  such  petition  shall  be  valid,  although  it  does  not 
include  all  the  partners  of  the  firm.  6  G.  4.  c.  Hi.  §  Ifi.  (As 
3  G.  4.  c.  74.)  But  before  the  passing  of  the  ;>  G.  4.  this  could 
not  have  been  done:  it  must  have  included  all  the  ostensible 
partners  ;  and  if  a  joint  commission  had  been  bad  as  against  one 
partner,  it  was  deemed  bad  as  against  all. 

If  a  joint  commission  is  sued  out  against  some  of  the  part* 
ners,  and  any  other  commission  is  sued  out  against  the  remain- 
ing partners,  such  commission  shall  be  directed  to  the  comims* 
sioncrs  to  whom  such  first  commission  was  directed  ;  and  imme- 
diately after  the  adjudication  under  such  other  commission,  the 
commissioners  shall  convey  and  assign  all  the  estate,  real  and 
personal,  of  such  bankrupt  or  bankrupts  to  the  assignees  chosen 
•under  the  first  commission;  and  after  such  conveyance,  all 
separate  proceedings  under  any  such  other  commission  shall  be 
stayed  ;  and  every  such  commission  shall,  without  affecting 
the  validity  of  the  first  comiiuVion,  be  annexed  to  and  form 
part  of  the  same:  provided  that  the  hud  chancellor  may 
direct  any  such  other  commission  to  be  issued  to  any  other  com- 
missioners, or  that  such  other  commissioners  shall  proceed  scpa* 
rately  or  in  conjunction  with  the  first  commission.  6  G.  4, 
c.  Ift  §  17-  (As  3  G.  4.  c.  81.  5  9.) 

Under  a  separate  commission,  not  only  the  separate  creditors* 
but  joint  creditors  also,  whose  respective  debts  amount  to  10/. 
or  upwards,  may  prove  their  debts  for  the  purpose  of  voting  in 
choice  of  assignees  under  such  commission,  and  of  assenting  to, 
or  dissenting  from,  the  certificate  of  such  bankrupt  or  bank- 
rupts ;  but  such  creditor  shall  not  receive  any  dividend  out  of 
the  separate  estates  of  the  bankrupt  or  bankrupts,  until  all  the 
separate  creditors  shall  have  received  the  full  amount  of  their 
respective  debts,  unless  such  creditor  shall  be  a  petitioning 
creditor  in  a  commission  against  one  member  of  a  firm. 
6  G.  4.  c.  16.  §  6'2.  Am. 

Assignees  of  one  or  more  members  of  a  firm  may  use  the 
names  of  the  partners  in  suits,  indemnifying  them,  and  allow- 
ing them  part  of  the  proceeds  under  order  of  Chancery.  6  G.4. 
c.  16.  §  89.  (As  S  a  4.  c.  81.  §  11.) 

The  proof  of  debts  by  creditors  (corporations  by  their  agents) 
is  provided  for  as  by  former  acts,    (j  G.  4.  c.  16.'§  46.  Am. 

Commissioners  may  pay  six  months'  wages  to  clerks  and 
servants,  and  they  may  prove  under  the  commission  for  any 
sum  beyond  that  amount.  6  G.  4.  c.  16*.  §  48.  New, 

Debts  not  due  at  the  time  of  the  bankruptcy,  but  accruing 
afterwards,  may  Le  proved,  allowing  rebate  of  interest. 
6  G.4.  c.  16*.  §  51.  (As  7  G.  1.  c.  31.  §1.  2  :  4t>  G,  3.  c.  135. 
§  &) 

Debts  upon  bottomry,  and  respondentia  bonds,  ore  provided 
for,  as  also  policies  of  insurances.  6  G.  4.  c  Hi.  S  53.  (As 
49  G.  3.  c.  121.  §  i&) 

Annuity  creditors  may  prove  for  the  value  of  the  annuity, 
calculated  on  the  lapse  of  time  since  the  grant.  Sureties  for 
annuitants  are  also  to  prove.  6  G.  4.  c.  1 6,  §  54,  55.  New*— 
The  suretv  cannot  be  sued  by  the  annuitant  until  the  latter 
has  proved  under  the  commission  for  the  value  of  the  annuity 
and  the  arrears  thereof.  The  word  Payment  appears  to  have 
been  printed  in  the  act  instead  of  Arrears.  See  Eden's  note 
on  the  section, 

A  plaintiff  having  obtained  judgment  is  entitled  to  prove 
for  his  costs.    6  G.  4.  c.  16.  §  58.  Ncrv. 
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Suits  shall  not  be  abated  by  the  death  or  removal  of  as- 
signees,   ii  G.  4,  c.  1(3,  §  (J7*  New. 

Commissioners  may  proceed  under  the  commission  in  cases 
when,  on  examination,  it  appears  that  an  extent  issued  under 
an  untrue  pretence  of  the  bankrupt  being  the  king's  debtor* 
6*  ft  *.  c.  IS.  §  71-   (As  21  Jac.  h  c.  lft  §  10.) 

Leases  and  assignments,  to  the  benefit  of  which  the  bankrupt 
is  entitled,  may  be  accepted  or  declined  by  the  assignees,  under 
order  of  the  lord  chancellor,  6  G.  4.  c.  Hi.  §  75.  Am. — So  a 
vendor  of  lands  to  bankrupt  may  compel  assignees  to  accept  or 
decline  the  contract.    Id.  §  76-  New. 

Bankrupt's  discharge  from  leases,  — Prior  to  the 
19  6-  3*  d  l£l,  §  1<).  the  bankrupt  remained  liable  to  the 
landlord  on  the  covenants  in  the  lease,  notwithstanding  the 
assignees  had  accepted  the  lease.  By  that  statute  the  bank- 
rupt was  discharged  from  liability  in  respect  of  the  rents 
and  covenants  where  the  assignees  had  accepted  the  lease; 
hut  unless  they  accepted,  the  bankrupt  still  remained  liable. 
Bv  the  present  act  the  bankrupt  may  discbarge  himself  from  the 
rents  and  covenants,  whether  the  assignees  accept  or  decline 
the  lease.  Bac.  Ab.  Bankrupt.  (F.)  (Ed.  by  GwilJim  and  Dodd.) 
The  chancellor's  jurisdiction  is  only  where  the  assignees  refuse 
or  neglect  either  to  accept  or  decline ;  and  where  they  elect  he 
cannot  make  an  order, -and  lie  cannot  decide  whe  ther  they 
have  elected  or  not  ;  he  can  only  send  that  question  ;o  be  tried 
by  a  jury.  Ibid,  The  act  only  applies  to  cases  between  the 
lessor  and  lessee  or  assignee,  and  not  to  cases  between  the 
lessee  and  the  assignee  of  tbe  lease.  3  Barn,  e?  A.  5*21.  And 
the  lessee  is  not  discharged  by  the  assignee  becoming  bank- 
rupt, and  delivering  up  tbe  lease  to  the  lessor  within  fourteen 
days;  for  the  act  does  not  put  an  end  to  the  lease,  but  merely 
discharges  the  bankrupt  from  the  rents  and  covenant^  3  Bam. 

$  AM 

The  lord  chancellor  may  order  bankrupt  to  join  in  convey- 
ances. §  78.  Am*  And  if  such  order  is  not  obeyed,  the  bank- 
rupt's title  is  cflcetually  barred  by  the  order. 

All  commissions,  deeds,  and  instruments  relating  to  effects  of 
bankrupts  are  exempted  from  the  stamp  duties.  t>  G.  4.  c.  16. 
§  08.  New. 

Penalties  of  perjurv,  or  the  bankrupt  or  others  swearing 
falsely.    6  G.  4.  c.  16.  §  99.  (As  3  G.  4,  c.  81.  §  6.) 

All  forfeitures  under  the  act  may  be  sued  for  by  the  assignees  ! 
for  the  benefit  of  the  creditors.    6  G.  A.  c.  l6\  §  100.    (As  13 
Elk.  c.  7-  §  8  :  J  Jac.  1.  c.  15.) 

Assignees  shall  keep  account  of  effects  of  bankrupt,  under 
the  supcrin tendance  and  control  of  commissioners,  who  may 
summon  and  commit  assignees  for  neglect,  0  G.  4.  c.  16. 
§  101.  Am.  (As  5  G.  2.  c.  30.  §  26.) 

Creditors,  at  meeting  for  choice  of  assignees.,  shall  direct  into 
what  banker's  proceeds  of  bankrupt's  effects  shall  be  paid,  but 
not  to  be  paid  to  the  commissioners  solicitor  or  assignees.  6  G.  4. 
*  J  If).  §  102.  (As  5  G.  2.  c.  20.  §  31  :  M)  G.     c.  121.  §  3*) 

Tbe  commissioners,  before  the  choice  of  assignees,  and  after- 
wards the  assignees,  with  the  consent  of  the  commissioners,  \ 
may  make  the  bankrupt  an  allowance  for  the  maintenance  of 
himself  and  his  family,  until  be  shall  have  passed  his  last  exa- 
mination. (>  G.  4.  c.  l(h  §  114.  New. — Tbe  allowance  to  the 
bankrupt,  after  obtaining  his  certificate,  is  re-enacted  by  6  G.  4. 
c.  16.  §  128.  as  directed  by  5  G.  2.  c  30.  §  7,  8.  from  3  to 
10  per  cent.,  according  to  the  amount  of  dividend,  but  not  ex- 
ceeding, at  the  utmost,  (iQOt. ;  and  by  §  129.  one  partner  may  re- 
ceive such  allowance,  though  another  may  not  be  entitled  to  it. 

The  bankrupt  must  deliver  up  all  his  books  of  account  and 
attend  the  assignees,  in  settling  all  demands,  on  penalty  of  being 
committed  for  neglect,  (i  G.  4.  c.  l(i.  §  1 10".  (As  5  G.  2.  c.  SQ»-§  36*) 

The  bankrupt  is  protected  from  arrest  during  his  examina- 
tion, or  if  arrested  or  in  custody,  may  he  di.Mdtargfd,  oti  pro- 
ducing the  summons  of  the  commissioners,  ()  G.  4.  c.  lti. 
5  117.    (As  5  G.  2.  v.  30.  §  5.) 

Certificate*-—*  Bankrupt  having  obtained  his  certificate,  is  freed 
from  all  future  arrests  and  execution  for  claims  proveable  under 
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commission  ;  and  shall  be  entitled  to  his  discharge  on  producing 
his  certificate,  which  shall  be  taken  as  evidence  of  all  prior 
proceedings  in  the  bankruptcy.  G  G.  4.  c.  16.  §  120'.  (As 

5  G.  2,  c.  30.  §  7.  13.) 

If  there  is  any  appearance  of  fraud  on  the  part  of  the  bank- 
rupt, the  court  will  not  interfere  in  a  summary  way  2  II. 
Black,  h 

And  any  of  the  grounds  in  §  130.  may  he  shown  against 
the  discharge ;  and  whenever  the  validity  of  the  certificate  is 
disputed,  the  court  will  not  relieve  without  giving  an  oppor- 
tunity to  try  an  issue.  And  as  the  case  ought  to  be  perfectly 
clear,  on  a  summary  application,  the  court  will  not  decide  on 
motion  the  effect  of  a  foreign  bankruptcy.  Bac.  Ah.  Bankrupt 
(N.  2.)  (nofd  by  Gwilliui  and  Dodd.)  The  bankruptcy  and 
certificate  cannot  he  given  in  evidence  011  the  general  issue, 
but  must  be  pleaded  according  to  the  statute.  1  Camp.  362 : 
12  East 3  66i>:  Bac.  Ab.  ubi  supra,  where  see  the  cases  digested 
as  to  the  effect  of  the  certificate. 

The  discharge  under  §  121.  of  the  6  G.  4,  c.  l6.  ex- 
tends to  the  goods  as  well  as  the  person  of  the  bankrupt,  and 
where  a  certificated  bankrupt's  goods  were  seized  under  an 
execution  for  a  debt  due  before  the  bankruptcy,  the  court  set 
aside  the  execution.  Davis  v.  Shaplen,  1  Barn.  §  Add.  54. 

Second  commission. —  On  a  second  commission  against  a  per- 
son having  been  once  bankrupt,  if  the  bankrupt  does  not  pay 
I  Us.  in  the  pound,  Ms  future  effects  will  be  liable,  by  becoming 
vested  in  the  assignees,  but  his  person  is  protected  from  arrest. 

6  G.  4,  c.  16.  §  12/.  (As  5  G.  2.  c.  30.  §  $  Am.)  Under  this 
section  a  third  commission  of  bankrupt,  where  15,*.  in  the 
pound  was  not  paid  under  the  second,  was  declared  an  absolute 
nullity.    Fowler  v.  Caster,  10  Barn,     C.  427- 

BankrupCs  promise  to  pay  debts. — Bankrupt  shall  not  be 
liable  upon  any  promise  to  pay  a  debt,  discharged  by  his 
certificate,  unless  such  promise  be  in  writing,  (j  G.  4.  c.  16. 
§  131.  New.  It  appears  to  be  now  settled  after  conflicting 
decisions  that  the  bankrupt  cannot  be  arrested  on  any  subse- 
quent promise,  since  the  I2(ith  section  declares  that  if  arrested 
for  such  debt,  he  shall  be  discharged  on  common  bail,  1  Barn. 
Cy  C.  1  16":  Bac.  Ab.  Bankrupt.  (N.)  (Ed.  by  GwilHm  and  Dodd.) 

In  case  any  surplus  of  the  bankrupt's  effects  remains,  after 
payment  of  all  debts  (which  in  such  case  are  to  be  paid  in  full 
with  interest),  tbe  assignees  shall  account  to  the  bankrupt  for 
such  surplus.    6  G.  4.  c.  16.  §  132.  Am. 

Enuoluikst  of  Puoc  k koines  in  Bankruptcy. 

The  Sand  3  IV.  4.  c.  114.  recites  that  it  is  expedient  that 
the  record  of  all  matters  in  bankruptcy  should  be  under  the 
same  custody,  and  enacts  that  the  records  of  all  commissions  of 
bankrupt,  and  of  all  proceedings  under  the  same,  which  may  have 
been  entered  of  record  under  the  (>  G.  4.  c.  1().  or  any  other 
act,  shall  be  removed  into  the  Court  of  Bankruptcy,  and  shall 
be  kept  as  records  of  the  said  court,  in  such  place  as  the  judges 
of  that  court  shall  direct ;  and  it.  shall  be  lawful  for  the  judges  to 
nominate  the  person  heretofore  appointed  by  the  lord  chan- 
cellor, to  enter  such  proceedings  of  record,  or  in  case  of  his  re- 
fusal some  other  lit  person,  as  the  clerk  of  enrollment  of  the 
said  court,  at  such  salary,  to  be  paid  out  of  the  fees  thereafter 
mentioned,  as  the  chancellor  shall  direct ;  and  such  clerk  of 
of  enrollment  shall  have  the  care  and  custody  of  all  the  records 
so  removed  as  aforesaid,  and  shall  in  like  manner  enter  of  re- 
cord all  proceedings  -in  bankruptcy,  which  by  this  act  or  the 
6  G.  4.  c.  16.  or  the  Bankrupt  Court  act,  or  any  order,  may  be 
directed  to  be  entered,  on  payment  of  the  fees  therein  mentioned. 

By  §  4.  any  judge  of  the  Bankrupt  Court  may  on  applica- 
tion made  to  him  direct  the  officer  to  enter  on  record  any  com- 
mission  at  any  time  before  issued,  and  the  depositions  and  pro- 
ceedings; provided  that  the  officer  may  without  special  order 
enter  on  record  the  matters  directed  by  the  6  G.  4.  c.  16.  and 
the  Bankrupt  Court  act  to  be  entered. 

By  §  5.  all  bats  and  adjudications  of  bankruptcy,  and  appoint- 
ments of  assignees  and  certificates,  shall  be  entered  of  record 
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on  the  application  of  any  party  interested,  on  the  payment  of 
the  fees  therein  mentioned,  without  any  petition.  And  any 
judge  may  on  petition  direct  any  deposition  or  other  proceeding 
to  be  entered. 

By  §  7*  in  the  event  of  the  death  of  any  witness  deposing  to 
the  petitioning  creditor's  debt,  or  trading,  or  act  of  bankruptcy, 
the  assignees,  and  all  persons  claiming  under  them,  may  read  in 
evidence,  in  support  of  such  commission  or  iiat,  any  deposition 
of  such  deceased  witness,  relative  to  such  petitioning  creditor's 
debt,  trading,  &c,  which  shall  he  duly  entered  of  record 
according  to  the  act,  provided  that  the  depositions  shall  be  read 
in  evidence  in  such  cases  only  where  the  party  using  the  same 
shall  defend  some  right,  title,  interest,  or  demand,  which  the 
bankrupt  might  have  claimed  or  defended. 

By  §  8.  no  fiat  in  lieu  of  a  commission,  nor  any  adjudica- 
tion of  bankruptcy,  nor  appointment  of  assignees,  or  certificate, 
shall  be  received  in  evidence  in  any  court  of  law  or  equity, 
unless  the  same  shall  have  been  first  entered  of  record. 

By  §  9-  it  is  provided  that  on  the  production  in  evi- 
dence of  anv  commission,  fiat,  adjudication,  assignment,  ap- 
pointment of  assignees,  certificate,  deposition,  cr  other  proceed- 
ing in  bankruptcy,  purporting  to  he  sealed  with  the  seal  of  the 
court,  the  same  shall  be  read  as  evidence  of  such  documents 
respectively  and  of  the  same  having  been  so  entered  of  record 
as  aforesaid,  without  farther  proof. 

BANNERET.  Knight  Banneret  is  a  knight  made  in  the 
field,  with  the  ceremony  of  cutting  off  the  point  of  the  standard 
and  making  it  as  it  were  a  banner ;  and  such  are  allowed  to 
display  their  arms  on  a  banner  in  the  king's  army  as  barons  do  ; 
and  were  next  to  barons  in  dignity.  See  s&at,  5  R.  2.  st.  2. 
c.  4 ;  by  which  it  seems  such  bannerets  were  anciently  called 
by  summons  to  parliament.  Terms  dc  Ley.  See  Parlia- 
ment, Precedence. 

BAN N I M US.  The  form  of  an  expulsion  of  any  member 
from  the  University  of  Oxford,  by  affixing  the  sentence  in  some 
public  places,  as  a  denunciation  or  promulgation  of  it.  And 
the  word  banning  is  taken  for  an  exclamation  against,  or  curs- 
ing of  an  oilier. 

BAN  X I TUS,  or  Bant>ia(us„~]  An  outlaw,  or  banished  man. 
PaL  Ed.  2. 

BANNOCK.  A  thick  cake  of  oatmeal,  being  a  perquisite 
of  the  servant  of  the  mill  in  TJtirlage.    See  that  title, 

BANNUM  vel  BANLEUGA.  The  utmost  hounds  of  a 
manor  or  town  ;  so  used  17  If.  3  :  Holt.  M-.  Syc.  Bunfeitga  dc 
Arundel  is  taken  for  all  that  is  comprehended  within  the 
limits  or  lands  adjoining,  and  so  belonging  to  the  castle  or 
town,    Svld.  Hist  of  Tythes,  p.  ?5. 

BANS.  The  previous  proclamation  in  church  necessary  to 
the  validity  of  a  marriage  not  authorised  by  licence.  See  tit. 
Marriage ;  mid  as  to  bans  in  Scotland.    10  Ann.  c.  7- 

BAH  131, US,  were  incorporated  with  the  surgeons  of  Eon- 
don  ;  but  not  to  practise  surgery,  except  drawing  of  teeth,  &e. 
32  IL  8,  c.  *42  ;  but  separated  by  18  G.  2.  c.  15.  See 
Surgeon, 

BARBICAN',  barhlcanmnr\    A  watch- tower  or  bulwark. 

BARBICAN  AGE,  barbicanagium.~\  Money  given  for  the 
maintenance  of  a  barbican,  or  watch-tower ;  or  a  tribute  to- 
wards the  repairing  or  building  a  bulwark.  Carta  1 7  Ed.  3  : 
fflonasticon.  torn,  L  p.  97  6. 

BARCARIUM,  barcaria.~]  A  sheep-cote,  and  sometimes 
used  for  a  sheep-walk.  MS.  de  Placil.  Ed.  3.  See  Bcrearia. 

BARGAIN  AND  SALE,  is  an  instrument  whereby  the 
property  of  lands  and  tenements  is  for  valuable  consideration 
granted  and  transferred  from  one  person  to  anotber :  it  is 
called  a  real  contract  upon  a  valuable  consideration  for  passing 
of  lands,  tenements,  and  hereditaments,  by  deed  indented  and 
inrolled.    2  Inst.  075. 

Since  the  introduction  of  uses  and  trusts,  and  the  stat. 
27  H.  8.  c.  10.  for  transferring  the  possession  to  the  use,  the 
necessity  of  livery  of  seisin  for  passing  a  freehold  in  corporeal 
hereditaments,  has  been  almost  wholly  superseded  ;  and  iu  con- 


sequence of  it,  the  conveyance  by  feoffment  is  now  very  little 
in  use.  Before  the  statute  of  uses,  equitable  estates  of  freehold 
might  be  created  tli rough  the  medium  of  trusts,  without  livery  ; 
and  by  the  operation  of  the  statute,  legal  estates  of  freehold 
may  now  be  created  in  the  same  way.  They  who  framed  the 
statute  of  uses  evidently  foresaw  that  it  would  render  livery 
unnecessary  tn  the  passing  of  a  freehold;  and  that  a  freehold 
of  such  tilings  as  do  not  lie  in  grant  would  become  trans., 
ferrable  bv  parol  only,  without  any  solemnity  whatever.  To 
prevent  the  inconveniencies  which  might  arise  from  a  mode  of 
conveyance  so  uncertain  in  the  proof,  and  so  liable  to  mis- 
construction and  abuse,  it  was  enacted  in  the  same  session  of 
parliament,  that  an  estate  of  freehold  should  not  pass  by  bar- 
gain and  sale  only,  unless  it  was  by  indenture  enrolled  in  one 
of  the  courts  at  Westminster,  or  in  the  county  where  the  lands 
lie  ;  such  inrollment  to  be  made  within  six  months  after  the 
date  of  the  indenture.  Slat.  27  IL  8.  c.  Iu" :  see  2  Inst.  675  : 
Dij.  229:  Poph.  48  :  DalL  63.  The  objects  of  this  provision 
evidently  were,  lli>t,  to  enforce  the  contracting  parties  to 
ascertain  the  terms  of  the  conveyance,  by  reducing  it  into  writ- 
ing;  secondly,  to  make  the  proof  of  it  easy,  by  requiring  their 
seals  to  it,  and  consequently  the  presence  of  a  witness;  and 
lastly,  to  prevent  the  frauds  of  secret  conveyances,  by  substi- 
tuting the  more  effectual  notoriety  of  enrollment,  for  the  more 
ancient  one  of  livery.  But  the  latter  part  of  this  provision, 
which,  if  it  had  not  been  evaded,  would  have  introduced  almost 
an  universal  register  of  conveyances  of  the  freehold*  in  case  of 
corporeal  hereditaments,  was  soon  defeated  by  the  invention  of 
the  conveyance  by  lease  and  release,  which  sprung  from  the 
omission  to  extend  the  statute  to  bargains  and  sales  for  terms  of 
years.  See  8  Co.  93  :  2  Roll.  Ab.  204  :  2  Inst.  67 1.  And  the 
other  parts  of  the  statute  were  necessarily  ineffectual  in  our 
courts  of  equity,  hecause  these  were  still  left  at  liberty  to  com- 
pel the  execution  of  trusts  of  the  freehold,  though  created 
without  deed  or  writing.  The  inconveniencies  from  this  in- 
sufficiency of  the  statute  of  enrollments  are  now  in  some  nica- 
sure  prevented  by  stat.  29  C.  2.  c.  3.  which  provides  against 
conveying  any  lands  or  hereditaments  for  more  than  three 
years,  or  declaring  trusts  of  them,  otherwise  than  hy  writing, 
1  Inst.  48.  a.  n.  3. 

This  may  serve  at  present  to  illustrate  the  doctrine  of  Bam 
gain  and  Sale ;  but  to  obtain  a  clear  and  distinct  idea  of  this 
part  of  the  law,  see  farther  tit.  Conveyance,  Deed,  Feoffment, 
Lease  and  lulea.se,  L'w,  c]c.  and  1  Inst,  by  Hargravt  and 
Bailer.    Bae.  Ah.  Bargain  and  Sale,  (7  th  ed.) 

At  present  it  may  be  fit  to  consider, 

I.  What  Things  may  be  bargained  and  sold. 
II.  1.  By  whom,  to  whom,  and 

2.  By  what  fi  ords  a  Bargain  and  Sale  may  be  made. 

III.  1-  Oft  be  Consideration,  and 

2.  Enrollment  of  a  Bargain  and  Sale. 

IV.  Of  the  Manner  of  pleading  Bargains  and  Sales. 

I.  What  Things  may  be  bargained  and  sold.  —  All  things,  far 
the  most  part,  that  are  gran  table  by  deed  in  any  other  way, 
are  grant  able  by  bargain  and  sale;  and  lands,  rents,  ad\w« 
sons,  tithes,  tS:e.  may  lie  granted  bv  it  in  fee-simple,  fee-tail,  for 
life,  &e.    1  Hep,  Ifg:  11 

Any  freehold  or  inheritance  in  possession,  reversion,  or  re- 
mainder upon  an  estate  for  years,  or  life,  or  in  tail,  may  be 
bargained  and  sold,  but  the  deed  shall  be  enrolled.  2  Co.  Mi 
Dyer,  309 :  2  Inst.  671. 

But  if  tenant  for  life  bargains  and  sells  his  land  bv  deed  en- 
rolled, it  will  be  a  forfeiture  of  his  estate.    4  Leon.  251. 

But  a  man  seised  of  a  freehold,  may  bargain  and  sell  for 
years,  and  this  shall  he  executed  by  the  statute  of  uses. 
27  IL  8.  c,  10. 

A  man  possessed  of  a  term  cannot  bargain  and  sell  it,  so  as  W 
be  executed  by  the  statute.    2  Co.  35,  36:  Poph.  76. 

A  bargain  and  sale  of  the  profits  of  land,  is  a  bargain  and 
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sale  of  the  land  ttsetf ;  for  the  profits  and  the  land  are  the  same 
thing  in  substance.    Dyer,  71. 

A  rent  in  esse  may  he  bargained  and  sold,  because  tin's  is  a 
freehold  within  the  statute ;  and,  before  the  statute,  a  rent 
newly  created  might  be  bargained  and  sold*  because  when 
money,  as  an  equivalent,  was  given,  and  ceremonies  or  words 
of  law  were  wanting,  the  Chancery  supplied  them  ;  but  it 
seems  that,  since  the  statute,  a  rent  newly,  created  cannot 
be  bargained  and  sold,  because  there  ought  to  be  a  freehold  in 
some  other  person,  to  be  executed  in  cestui  que  use;  but  here 
can  be  no  seisin  of  his  rent  in  the  bargainor,  because  no  man 
can  be  seised  of  a  rent  in  his  own  land,  and  consequently  there 
can  be  no  estate  to  be  executed  in  the  bargainee.  Kelw.  So  : 
1  Co.  126:  1  And.  327:  1  Jones,  179-   Sed  qu.  de  hoc. 

If  A.j  by  indenture  enrolled,  bargains  and  sells  lands  to  B. 
and  his  heirs,  with  a  way  over  other  lauds  of  A.,  this  is  void  as 
to  the  way ;  for  nothing  but  an  use  passes  by  the  deed,  and 
there  can  be  no  use  of  a  tiling  not  in  esse,  as  a  way,  ecininon, 
&e.  before  they  are  created.    Oo.  Jac.  1S<). 

II.  ] .  By  whom  and  to  whom  Bargain  and  Sale  may  be  made. 
— The  ting,  and  aU  other  persons  that  cannot  be  seised 
to  a  use,  cannot  bargain  and  sell;  for  at  common  law,  when  a 
man  had  sold  his  land  for  money  without  giving  livery,  the  use 
only  passed  in  equity,  and  this  is  now  executed,  and  becomes  a 
bargain  and  sale  by  the  statute  ;  but,  antecedent  to  any  such 
execution,  there  must  be  a  use  well  raised,  which  cannot  be 
without  a  person  capable  of  being  seised  to  a  use,  which  the 
king  is  not,  there  being  no  means  to  compel  him  to  perform 
the  use  or  trust ;  for  the  Chancery  has  only  a  delegated  power 
from  the  king  over  the  consciences  of  his  subjects;  and  the 
king  is  the  universal  judge  of  property,,  and  ought  to  be  per- 
fectly indifferent,  and  not  to  take  upon  him  the  particular  de- 
fence of  anv  man's  estate  as  a  trustee.  Bro.  Feoffment  to  Uses, 
S3  :  Hard.  46*8  ;  P&pk  72. 

If  tenant  in  tail  bargains  and  sells  his  land  in  fee,  this  passes 
an  estate  determinable  upon  the  life  of  the  tenant  in  tail;  for, 
at  common  law,  the  use  could  not  be  gran  tod  of  any  greater 
estate  than  the  party  had  in  him  ;  now  tenant  in  tail  bad  an 
inheritance  in  him,  but  he  could  dispose  of  it  only  during  his 
own  life  ;  and  therefore,  when  he  sells  the  use  in  fee,  cestui 
que  use  has  a  kind  of  an  inheritance^  yet  determined  within  the 
compass  of  a  life  ;  and  the  statute  executes  it  in  the  same 
manner  as  he  has  the  use,  and  consequently  he  will  have  some 
properties  of  a  tenant  in  fee,  and  some  of  a  tenant  for  life  only  ; 
but  if  tenant  for  life  bargains  and  sells  in  fee,  this  passes  only 
an  estate  for  life,  for  he  could  not  pass  the  use  of  an  estate  for 
life  to  the  bargainee,  and  the  statute  executes  the  possession  as 
the  party  has  the  use.    10  Co.  96.  98  :  1  Saund.  260.  26 1  : 

1  Co.  14  15:  Co.  Lit.  151. 

A  man  may  bargain  and  sell  to  a  corporation,  for  they  may 
take  a  use,  though  the  money  be  given  by  the  governors  in 
their  natural  capacity.    10  Co.  24.  34:  2  Boll.  Ab.  788. 

A  man  may  bargain  and  sell  to  his  son ;  but  then  the  consi- 
deration of  money  ought  to  be  expressed,  and  it  ought  to  have 
all  the  other  circumstances  of  bargain  and  sale  ;  but  this  shall 
operate  as  a  covenant  to  stand  seised,  if  there  be  none  but  the 
consideration  of  natural  love  and  a  fleet  ion  expressed.  7  Co.  40  : 

2  Co.  24  :  Cro.  Eliz.  394  :  1  Vent.  137  :  1  Lev.  06.  But  if  a 
son  and  heir  bargains  and  sells  the  inheritance  of  his  father, 
this  is  void,  because  he  hath  no  right  to  transfer ;  the  same  law 
of  a  release.    Ke'dtv.  85  :  Co.  Lit.  265. 

If  an  infant  bargains  and  sells  his  land  by  uYed  indented  and 
enrolled,  yet  he  may  plead  non-age  :  for,  notwithstanding  the 
statute,  the  bargainee  claims  by  the  deed  as  at  common  law, 
which  was,  and  therefore  is,  still  defeasible  by  n on- age. 
2  Inst.  673. 

If  a  husband  seised  of  lands,  in  right  of  his  wife,  or  tenant 
in  tail,  bargains  and  sells  the  trees  growing  on  the  lands,  and 
dies  before  severance;  the  bargainee  cannot  afterwards  cut 


them  down  and  take  them  away.  Mo.  41.  See  tit.  Baron  and 
Feme 3  IV. 

If  there  he  two  joint-tenants  and  one  of  them  makes  a  bar- 
gain and  sale  oj' his  own  estate  in  fee,  and  then  the  other  dies, 
the  other  moiety  shall  survive  to  the  bargainor :  for,  since  the 
freehold  is  in  the  bargainor,  the  inheritance  continues;  but  if 
such  joint-tenant  had  bargained  and  sold  toium  statum  suum  in 
fee,  though  he  died  before  enrollment ;  yet  if  the  deed  were 
afterwards  enrolled,  the  moiety  would  not  survive,  but  would 
pass  to  the  bargainee,  Cro,  Jac.  53:  Co.  Lit.  186:  1  Bulst.  & 

2.  By  what  fiords  a  Bargain  and  Sate  may  be  made. — 
The  very  words  bargain  and  sell  are  not  of  absolute  ne- 
cessity in  this  deed,  for  other  words  equivalent  will  suffice  ;  as 
if  a  man,  seised  of  lands  in  fee,  sell  the  same  to  another,  by 
the  words  alien  or  grant,  the  deed  being  made  in  consideration 
of  money,  and  indented  and  enrolled,  will  be  an  effectual 
bargain  and  sale.  In  short,  whatever  words  upon  valuable 
consideration  would  have  raised  an  use  of  any  lands,  tkc.  at 
common  law,  the  same  would  amount  to  a  bargain  and  sale 
within  this  act ;  as  if  a  man  by  deed,  &c.  for  a  valuable  consi- 
deration, covenants  to  stand  seised  to  the  use  of  another,  &c 
2  Inst.  672  :  Cro.  Jac.  210:  Mo.  34 :  Cro.  KHz.  166. 

lil,  1.  Of  the  Consideration. — There  must  be  a  good  con- 
sideration given,  or,  at  least,  said  to  be  given,  for  lands  in 
these  deeds ;  and  for  a  competent  sum  of  money  is  a  good 
consideration  ;  but  not  the  general  words  for  divers  consi- 
derations, ike.  Mod.  Ca.  777-  Where  money  is  mentioned 
to  be  paid  in  a  bargain  and  sale,  and  in  truth  no  money  is 
paid,  some  of  our  books  tell  us  this  may  be  a  good  bargain 
and  safe  ;  because  no  averment  will  lie  against  that  which  is 
expressly  affirmed  by  the  deed,  except  it  comes  to  be  ques- 
tioned whether  fraudulent  or  no,  upon  the  statute  against  frau- 
dulent deeds.  Dyer,  90.  If  no  consideration  of  money  is 
expressed  in  a  deed  of  bargain  and  sale,  it  may  be  supplied 
by  an  averment  that  it  was  made  for  money :  and  after  a 
verdict  on  a  trial,  it  shall  be  intended  that  evidence  was 
given  at  the  trial  of  money  paid.  1  Fe/tfr.  108.  If  lands 
are  bargained  and  sold  for  money  only,  the  deed  is  to  he  en- 
rolled according  to  the  statute ;  but  if  it  be  in  consideration  of 
money,  and  natural  auction,  \e.  the  estate  will  [ass  without 
it-    2  Inst.  672 :  2  Lev.  56. 

If  a  man,  in  consideration  of  so  much  money  to  be  paid  at  a 
day  to  come,  bargains  and  sells,  the  use  passes  presently,  and 
after  the  day  the  party  has  an  action  for  the  money,  for  it  is  a 
sale,  be  the  money  paid  presently  or  hereafter.   Dyer,  337.  a. 

2.  Enrollment  of  a  Bargain  and  Sale. — If  the  deed  of  bar- 
gain and  sale  be  not  enrolled  within  the  six  months  (which 
are  to  be  reckoned  after  twenty -eight  days  to  the  month,  the 
day  of  the  date  taken  exclusively),  jt  is  of  no  force;  so  that 
if  a  man  bargain-  and  .sells  his  laud  to  me,  and  the  trees 
upon  it,  although  the  trees  might  be  sold  by  deed  without 
enrollment,  yet,  in  this  case,  if  the  deed  be  not  enrolled, 
it  will  be  good  neither  for  the  trees  nor  the  land.  Dyer, 
90  :  7  Rep.  10  :  2  Bulst.  8.  A  bargain  ami  sale  of  a 
manor,  to  which  an  advowson  is  appendant  by  indenture  not 
enrolled,  will  not  pass  the  advowson  or  the  manor,  for  it  was 
to  go  as  appendant.    Bro.  Cos.  2  10. 

But  in  some  cases,  where  a  deed  will  not  enure  by  way  of 
bargain  and  sale,  by  reason  of  some  defect  therein,  it  may  be 
good  to  another  purpose.  Dyer,  90 :  and  see  5  Bam  Sf 
Cres.  101. 

If  two  bargains  and  sales  arc  made  of  the  same  land,  to  two 
several  persons,  and  the  last  deed  is  first  enrolled  ;  if,  after- 
wards, the  first  deed  is  also  enrolled  within  six  months,  the 
first  buyer  shall  have  the  land ;  for,  when  the  deed  is  enrolled, 
the  bargainee  is  seised  of  the  land  from  the  delivery  of  the 
deed,  and  the  enrollment  shall  relate  to  it.  Hob.  165  :  Wood's 
Inst.  25Q.  Neither  the  death  of  the  bargainor  or  bargainee, 
before  the  enrollment  of  the  deed  of  bargain  and  sale,  will 
hinder  the  passing  of  the  estate  to  the  bargainee;  but  the 
s2 
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estate  of  freehold  is  in  the  bargainor  until  the  deed  is  enrolled  ; 
so  that  the  bargainee  cannot  bring  any  action  of  trespass  before 
entry  had,  though  it  is  said  he  may  surrender,  assign,  &c. 
Cro'  Jac.  52:  Co.  Lit.  147- 

A  bargainee  shall  have  rent  which  incurs  alter  the  bargain 
and  sale,  and  before  the  enrollment,  Sid,  310.  Upon  the  en- 
rollment of  the  deed,  the  estate  settles  ah  initio,  by  the  stat. 
27  II.  8.  c.  16.  which  says,  that  it  shall  not  vest,  except  the 
deed  be  enrolled  ;  and  when  it  is  enrolled,  the  estate  vests  pre- 
sently by  the  statute  of  uses.    1  Danv.  Ab.  69& 

If' several  seal  a  deed  of  bargain  and  sale,  and  but  one  ac- 
knowledge it,  and  thereupon  the  deed  is  enrolled  •  this  is  a 
good  enrollment  within  the  statute.  Style,  462.  None  can 
make  a  bargain  and  sale  of  lands  that  hath  not  the  actual  pos- 
session thereof  at  the  time  of  the  sale;  if  he  hath  not 
the  possession,  the  deed  must  be  sealed  upon  the  land  to  make 
it  good.    2  Inst.  6?2  :  1  till.  2QO. 

Houses  and  lands  in  London,  and  any  city,  &c.  arc  ex- 
empted out  of  the  statute  of  enrollments.  2  Inst.  676  :  1  Nels. 
Ab.  342,— See  farther,  tit.  Enrollment. 

IV.  Of  pleading  Ba?gains  and  Sale. — In  pleading  a  bar- 
gain and  sale  the  deed  itself  must  be  shown  under  seal. 

1  Inst.  225.  For  though  the  enrollment  being  on  record  is  of 
undoubted  veracity,  being  the  transaction  of  the  court,  yet  the 
private  deed  has  not  the  sanction  of  a  record,  though  publicly 
acknowledged  and  enrolled  ;  for  it  might  have  been  falsely 
and  fraudulently  dated,  or  ill  executed,  Co.  Lit.  225.  b.25\.b: 

2  Inst.  67 3:   4  Co.  71:   5  Co.  £3    &  flW£  Rep.  J 19- 

It  must  likewise  he  set  forth  that  the  enrollment  was  within 
six  months,  or  secundum  jormavi  statuti,  frc.  V  ide  Allen,  1Q  : 
Carter,  221  :  Style,  ;;[,  S.  C. 

In  pleading  a  bargain  and  sale  the  party  ought  regularly  to 
aver  payment  of  the  money.    1  Leon.  170 :  see  Moor,  504. 

In  replevin  the  ease  upon  the  pleadings  was,  that  the  defun- 
dant  made  a  title  under  bargain  and  sale,  enrolled  within  six 
months,  and  the  statute  of  uses,  and  did  not  show  that  it  was 
in  consideration  of  money  ;  but  adjudged  that,  after  a  verdict, 
as  this  case  was,  it  shall  be  intended  that  evidence  was  given 
at  the  trial  of  money  paid.     J  Jeuf.  108, 

The  party  that  claims  by  any  bargain  and  sale  must  show  in 
what  court  the  deed  is  enrolled,  because  he  must  show  all 
things  in  certain  that  mak.>  out  his  title  ;  otherwise  his  adver- 
sary would  he  put  to  an  infinite  search  before  he  could  traverse 
with  security.    Yelr.  213:  Cro.  Jac.  2g\.  S<  C:  Yelv.  313. 

BARKARY,  barkaria,  corticulus.]  A  tan  house  or  place 
to  keep  bark  in  for  the  use  of  tanners,  Xcw  Booh  Entr.  tit. 
Assise,  Corp.  Pol  it.  2. 

BA 11  MOTE.  A  court  not  of  record  within  the  Hundred 
of  the  Peak,  in  Derbyshire,  for  the  regulation  of  groves,  pos- 
sessions, and  trade  of  the  miners  and  lead.    Terms  dc  Let/. 

BARN.  By  stat.  7  and  H  G.  4.  c.  30.  §  2.  persons  unlawfully 
and  maliciously  setting  fire  to  any  barn,  &c.  are  guilty  of  f  elony, 
and  shall  suffer  death.  And  by  §  tS.  persons  riotously  and 
tumultously  assembling,  and  with  force  demolishing,  pulling 
down,  or  destroying,  or  beginning  so  to  do,  any  barn,  arc- 
also  guilty  of  felony,  and  punishable  with  death.  Sec  tit. 
Malicious  I ujuries. 

BARON,  haw.]  Is  a  French  word,  and  hath  divers  siniri- 
eations  here  in  England.  First,  it  is  taken  for  a  degree  of 
nobility  next  to  a  viscount.  Bracton,  lib.  1.  cap.  8.  savs,  they 
are  called  barones,  quasi  robttr  belli.  In  which  signification  it 
agrees  with  other  nations,  where  baronim  are  as  much  as  pro- 
vincial :  SO  that  barons  are  such  as  have  the  government  of  pro- 
vinces, as  their  fee  holden  of  the  king  ;  some  having  greater, 
and  others  less  authority  within  their  territories  ;  it  is  probable 
that,  formerly,  in  this  kingdom,  all  those  were  called  barons 
that  had  such  seigniories  as  we  now  call  court V bar on  ;  as  they 
were  called  seigneurs  hi  b  ranee,  who  bad  any  manor  or  lord* 
ship:  ajid  soon  after  the  conquest,  all  such  came  to  parlia- 
ment, and  sat  as  peers  in  the  lords'  house.    But  when,  by 


!  experience,  it  appeared  that  the  parliament"  was  too  much 
thronged  by  these  barons,  who  were  very  numcious,  it  was,  in 
the  reign  of  King  John,  ordained,  that  none  but  the  barones 
majores  should  come  to  parliament,  who,  for  their  extraordinary 
wisdom,  interest,  or  quality,  should  be  summoned  by  writ. 
After  this,  men  observing  tJie  estate  of  nobility  to  be  but  casual, 
and  depending  merely  upon  the  king's  will,  they  obtained 
of  the  king  letters  patent  of  this  dignity  to  them  and  their 
heirs  male,  who  were  called  barons  by  letters  patent,  or  by 
creation,  whose  posterity  are  now,  by  inheritance,  those  barons 
that  are  called  lords  of  the  parliament  ;  of  which  kind  the  king 
may  create  at  his  pleasure.  Nevertheless,  there  are  still  barons 
by  writ,  as  well  as  barons  by  letters  patent :  and  those  barons 
who  were  first  bv  writ,  may  now  also  justly  he  called  barons  by 
prescription,  for  that  they  and  their  ancestors  have  continued 
barons  beyond  the  memory  of  man.  2  lust.  48.  See  tit.  Peers 
of  the  Realm.  The  original  of  barons  by  writ  Camden  refers 
to  King  Henry  IK.;  and  barons  by  letters  patent  or  creation 
commenced  1 1  R.  2.  Camb.  Brit,  page  1 09.  To  these  is  added 
a  third  kind  of  barons,  called  barons  by  tenure,  which  are 
some  of  our  ancient  barons  (sec  Cruise  on  Dignities,  ch.  2.)\ 
and  likewise  the  bishops,  who,  by  virtue  of  baronies  annexed 
to  their  bishopricks,  always  had  place  in  the  lords'  house  of  par- 
liament, as  barons  by  succession.  Seldcn  Tit.  if  Honour,  lib.  4. 
cap.  13.    Sec  tit.  Parliament. 

There  are  also  barons  by  office  ;  as  the  barons  of  the  Exche- 
quer, barons  of  the  Cinque  Ports,  §c.  In  ancient  records,  the 
word  baron  includes  all  the  nobility  of  1  .upland,  because,  regu- 
larly, all  noblemen  were  barons,  though  they  had  a  higher 
dignity;  and  therefore  the  charter  of  King  Edward  1.,  which 
is  an  exposition  of  what  relates  to  barons  in  Magna  Charta, 
roncludes  testihus  archleplseopls,  eplseopis,  baronibus,  §c.  And 
the  great  council  of  the  nobility.  when  they  consisted,  besides 
earls  and  barons,  of  dukes,  marquisses,  &c.  were  all  compre- 
hended under  the  name  de  la  counccll  de  baronage.  CI  an  v.  cap.  4. 
These  barons  have  given  them  two  ensigns  to  remind  them  of 
their  duties;  first,  a  long  robe  of  scarlet,  in  respect  whereof 
they  are  accounted  de  magna  concilia  regis;  and,  second ]y, 
they  are  girt  with  a  sword,  that  they  should  over  be  ready  to 
defend  their  king  and  c<  nntrv.  2  InsL  5.  A  baron  is  vlr  no- 
fabilis  et  principalis :  and  the  chief  burgesses  in  London  were, 
in  former  times,  barons,  before  there  was  a  lord  mavor,  as 
appears  by  the  rity  sea]  and  their  ancient  charters.— Ilenrlcus  S. 
Rex.  Scialisttoscoiicessis.se  et  hac  prcesenti  chart  a  nostra  con* 
Jtrmasse  baronibus  nostris  de  ct  vital e  nostra  London  quod  eligant 
sibi  mayor  de  seipsis  singulis  a  tints,  <$c.  Spelm.  Gloss.  The  earls 
palatine  and  marches  of  England  had  anciently  their  barons 
under  them  ;  but  no  barons,  but  those  who  held  immediately 
of  the  king,  were  peers  of  the  realm.  It  is  certain  the  king's 
I  tenants  were  called  barons ;  as  we  may  find  in  Mat.  Paris,  and 
other  writers  :  and  in  days  of  old,  all  men  were  styled  barons, 
whence  the  present  law-term  of  baron  and  feme  for  Husband 
and  Wife.    .See  Baron  and  Feint' 

To  constitute  a  baron  in  Scotland,  in  the  strict  law  sense  of 
the  word,  his  lands  must  have  been  ceded  hv  the  king  in 
libera  m  baroniam.  A  baron  in  this  sense  enjoyed  a  jurisdiction 
both  civil  and  criminal,  which  jurisdiction  was  by  20  G.  3.  c.  43. 
reduced  to  the  right  of  recovering  from  his  vassals  and  tenants 
the  feu  duties  and  rents  of  the  land,  and  compelling  them  t<M 
perform  the  services  to  which  they  may  be  bound,  and  to  the 
right  of  deciding  in  civil  questions  not  exceeding  40.v.  Their 
criminal  jurisdiction  is  limited  to  assaults  and  minor  offences, 
and  so  restricted  that  it  has  ceased  to  be  exercised.  The  act 
also  provides  that  no  future  charter  of  erection  of  a  barony  shall 
convey  any  higher  jurisdiction  than  for  recovering  rents, 
rights,  and  civil  services.  But  by  35  G.  3r  c.  122.  the  crown 
may  erect  free  and  independent  burghs  of  barony  in  those  pans 
of  the  sea  coast  where  the  fishery  is  carried  on ;  the  magistrate 
in  such  burghs  having  the  power  of  justice  concurrently  with 
the  justices  of  the  county. 

Baron y,  baronia.~\    Is  that  honour  and  territory  which  give 
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title  to  a  baron ;  see  Baron  ;  comprehending  not  only  the  fees 
and  lands  of  temporal  barons,  but  of  bishops  also,  who  have 
two  estates;  one  as  they  are  spiritual  persons,  by  reason  of  their 
spiritual  revenues  and  promotions  j  the  other  grew  from  the 
bounty  of  our  English  kings,  whereby  they  have  baronies  and 
lands  added  to  their  spiritual  livings  and  preferments,  The 
baronies  belonging  to  bishops  are  by  some  called  regalia, 
because  ex  sola  liberalitate  return  eis  olim  concessa  et  a  regibus 
hifeudum  ienentur.  Blount.  Barony,  Bracton  says,  {lib,  2. 
cap.  34-.)  is  a  right  indivisible  ;  and  therefore,  if  an  inheritance 
be  to  be  divided,  among  coparceners,  though  some  capital  mes- 
suages may  be  divided,  yet  si  ca pit ale  messuagium  sit  cap  it  I 
vomit  at  us  vel  caput  baron  i  a?,  they  may  not  be  parcelled.  In 
ancient  times  thirteen  knight  fees  and  a  quarter  made  a  tenure 
per  baronirtJfi,  which  amounted  to  400  marks  per  annum. 

BARONET,  banmettus.~\  Is  a  dignity  of  inheritance  created 
by  letters  patent,  and  usually  descendible  to  the  issue  male ;  a 
degree  of  honour  which  hath  precedency  before  all  knights,  as 
knights  of  the  bath,  knights,  bachelors,  &c,  except  Bannerets, 
made  sub  vexittis  regiis  in  cxercitu  regali  in  a  per  to  hello,  et  ipso 
rege  personaliter  present  e.  This  order  of  baronets  was  insti- 
tuted by  King  James  J,  in  the  year  l6ll,  and  was  then  a 
purchased  honour,  for  the  purpose  of  raising  money  to  pay 
troops  sent  out  to  quell  some  insurgents  in  the  province  of 
Ulster,  in  Ireland. — The  arms  of  which  province,  being  a  red 
or  bloody  hand,  every  baronet  has  added,  on  his  creation  to  his 
coat  of  arms.  Their  number  at  first  was  but  two  hundred  ;  but 
now  they  are  without  limitation :  they  are  created  by  patent 
with  an  habendum  sibi  et  Inured  >  bus  masculis,  e]c. 

BARON  AND  FEME,  The  law  term  for  Husband  and 
Wife. 

Our  law  considers  marriage  in  no  other  light  than  as  a  civil 
contract.  The  holiness  of  the  matrimonial  state  is  left  entirelv 
to  the  ecclesiastical  law,  the  temporal  courts  not  having  juris- 
diction to  consider  unlawful  marriage  as  a  sin,  but  merely  as  a 
civil  inconvenience.  The  punishment  therefore,  or  annulling 
of  incestuous  and  unscriptural  marriages,  is  the  province  of  the 
Spiritual  Court. — Taking  marriage  in  a  civil  light,  the  law 
treats  it  as  it  does  all  other  contracts  ;  on  this  part  of  the  sub- 
ject therefore,  as  well  as  on  what  relates  to  marriage  promises, 
marriage  settlements,  &e.  see  this  Diet.  (it.  Marriage. 

I5y  marriage,  the  husband  and  wife  are  one  p  rsm  in  law; 
1  InsL  112  ;  that  is,  the  very  being,  or  legal  existence,  of  the 
woman  is  suspended  during  the  marriage ;  or,  at  least,  is 
incorporated  and  consolidated  into  that  of  her  husband  :  under 
whose  wing,  protection,  and  cover,  she  performs  every  thing ; 
and  is  therefore  called  in  our  law-French  a  feme  covert  ^jietuina 
viro  coopcrta^  :  is  said  to  be  covert -baron  >  or  under  the  pro- 
tection and  influence  of  her  husband,  her  baron  or  lord ;  and 
her  condition  during  marriage  is  called  her  coverture.  There- 
fore, if  an  estate  be  granted  or  conveyed  to  an  husband  and 
wife,  and  their  heirs,  they  do  not  take  by  moieties,  as  other 
joint-tenants,  but  the  entire  estate  is  in  both,  2  Lev.  39-  And 
if  an  estate  be  granted  to  an  husband  and  wife,  and  another 
person,  the  husband  and  wife  have  but  one  moiety,  and  the 
other  person  the  other  moiety.  /.//.  §  ^<)l. — A  woman  may  be 
attorney  for  her  husband  ;  for  that  implies  no  separation  from, 
but  is  rather  a  representation  of  her  lord.  F.  X.  J>.  ^7*  Upon 
this  principle  of  an  union  of  person  in  husband  and  wife, 
depend  almost  all  the  legal  rights,  duties,  and  disabilities  that 
either  of  them  acquire  by  the  marriage. 

We  may  consider  the  effect  of  these  rights,  duties,  and  dis- 
abilities, according  to  the  following  arrangement  : 

I.  1.  Of  Grants  and  Contracts  between  Husband  and  Wife* 
2.  Of  their  being  Pridvncr  for  or  against  each  other, 

II.  What  Acts  and  Agreements  of  the  Wij\t  before  Mar- 

riage  bind  the  Husband. 

III.  1.  Of  the  Husband's  Power  over  the  Person  of  his 

Wife,  and  of  her  Remedy  for  any  Injury  done  to  her 
by  him. 


2-  Qf  Actions  by  him  for  criminal  Conversation  with  her* 
IV.  Of  his  Interest  in  her  Estate  and  Property;  and  hers 

in  his,  OS  to  her  Paraphernalia. 
V.  Where  the  Husband  shall  be  liable  to  the  Wif'es  Debts 
contracted  before  Marriage  j  and  therein  of  a  Wife 
that  is  Executrix  or  Administratrix. 
VI.  Of  her  Contracts  during  Marriage,  and  how  far  the 
Husband  is  bound  by  snc\  Contracts;  and  where  a 
Jf  ife  shall  be  considered  as  a  Feme  Sole.    As  to 
conveyances  by,  or  to,  or  for,  the  benefit  of  a  feme 
covert,  see  tit.  Incapacitated  Persons. 
VII.  Where  she  alone  shall  be  punished  for  a  criminal  Of 
fence,  and  where  the  Husband. shall  be  answerable for 
what  she  does  in  a  civil  Action. 
YHI.  JVhat  Acts  done  by  the  Husband,  or  Wife  alone,  or 
jointly  jvith  the  Wife,  will  bind  the  Wife ;  and 
therein  of  her  Agreement  or  Disagreement  to  such 
Acts  after  the  Death  of  the  Husband. 
IX.  Where  the  Husband  and  Wife  must  join  in  bringing 
Actions. 

X.  Where  they  must  be  jointly  sued.' 
XL  Of  the  Effects  of  Divorce;  and  of  separate  Main- 
tenance, Alimony,  and  Pin  Money. — And  set  tit. 
Divorce. 

t  h  Of  Grants  and  Contracts  between  Husband  and  Wife. 
— At  ^  common  law  a  man  could  neither  in  possession, 
reversion,  or  remainder,  limit  an  estate  to  his  wife ;  but  by 
stat.  27  //.  8.  c.  10.  a  man  may  covenant  with  other  persons  to 
stand  seised  to  the  use  of  his  wife  ;  or  may  make  any  other 
conveyance  to  her  use,  but  he  may  not  covenant  with  his  wife 
to  stand  seised  to  lier  use.  A  man  may  devise  lauds  by  will  to 
his  wife,  because  the  devise  doth  not'  take  effect  till  after  his 
death.    Co-  Lit.  112. 

As  to  devises  by  femes  covert,  see  tit.  Devise,  Will. 

According  to  some  books,  by  custom  of  a  particular  place,  as 
of  York,  the  wife  may  take  by  immediate  conveyance  from  the 
husband.  Pit-.  Prescription,  G\  ;  Hro.  Custom.  56.  And  it 
seems  that  a  donatio  causa  mortis  by  husband  to  wife  may  be 
good  ;  because  that  is  in  the  nature  of  a  legacy.    1  P.  Wms'44\* 

Where  the  husband  or  wife  act  en  autre  droit,  the  one  may 
make  an  estate  to  the  other;  as  if  the  wife  has  an  authority  bv 
will  to  sell,  she  may  seli  to  her  husband.  1  Inst.  112.  a.  18/.  b 
and  the  notes  there. 

if  the  feme  obligee  take  the  obligor  to  husband,  this  is  a 
release  in  law.  The  like  law  is  if  there  be  two  femes  obligees, 
and  the  one  take  the  debtor  to  husband.  1  Inst.  2(i4.  bi 
Cro.  Car.  551. 

In  the  ease  of  Smith  v.  Stafford,  (Hob.  216*)  the  husband 
promised  the  wife  before  marriage,  that  he  would  leave  her 
worth  100/.  The  marriage  took  effect,  ^tnd  *he  question  was, 
whether  the  marriage  was  a  release  of  the  promise.  All  the 
judges  but  Hobart  were  of  opinion,  that  as  the  action  could  not 
arise  during  the  marriage,  the  marriage  could  not  be  a  release 
of  it.  The  doctrine  of  this  case  seems  to  be  admitted  in  the 
case  of  Gage  v.  Acton  ;  (1  Salh.  325  :  12  Mod.  2Q0  :)  the  case 
there  arose  upon  a  bond  executed  by  a  husband  to  the  wife 
before  marriage,  with  a  condition,  making  it  void  if  she  sur- 
vived him,  and  left  her  1000/.  Two  of  the  judges  were  of 
opinion  that  the  debt  was  oi  ly  suspended,  as  it  was  on  a  con- 
tingency which  could  not  by  any  possibility  happen  during  the 
marriage.  But  Lord  C,  J.  Holt  differed  from  them ;  he  ad- 
mitted that  a  covenant  or  promise  by  the  husband  to  the  wife, 
to  leave  her  so  much  in  case  she  survives  him  is  good,  because 
it  is  only  a  future  debt  on  a  contingency,  which  cannot  happen 
during  the  marriage,  and  that  it  is  precedent  to  the  debt;  but 
that  a  bond  debt  was  a  present  debt,  and  the  condition  was 
not  precedent  but  subsequent,  that  made  it  a  present  duty; 
and  the  marriage  was  consequently  a  release  of  it.  The  case 
afterwards  went  into  Chancery  ;  the  bond  was  there  tak<?n  to 
be  the  agreement  of  the  parties,  and  relief  accordingly  de- 
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creed.  2  Fern.  481.  A  like  decree  was  made  in  the  case  of 
Camel  v.  BiwrMe,  £  J'.  IP*!*  243  :  and  see  2  Freem.  205.— See 
tit  Bankrupt,  IV.  3.  , 

A.  before  marriage  with  M.  agrees  with  M.  by  deed  in 
writing,  that  she,  or  such  as  she  should  appoint,  should  dining 
the  coverture,  receive  and  dispose  of  the  rents  of  her  jointure, 
by  a  former  husband,  as  she  pleased.  It  was  decreed  that, 
this  agreement  being  with  the  feme  /terse!/  before  marriage, 
was  by  the  marriage  extinguished,  than,  Va.  21.  I?ut  where 
a  man  before  marriage  articled  with  the  feme  to  make  a  settle- 
unfit  of  certain  lands,  before  the  marriage  should  be  solemnized  ; 
they  intermarried  before  the  .settlement,  and  then  the  baron  died  : 
on  a  hill  by  the  widow  for  an  execution  of  the  articles,  it  was 
decreed  against  the  heir  at  law*  of  the  baron,  that  the  articles 
should  be  executed,    2  Vent,  a  19, 

In  a  settlement  on  an  intended  marriage,  the  man  covenanted 
to  pay  a  sum  of  money  at  a  given  time  after  the  marriage ;  and 
the  real  estate  of  the  intended  wife  was  conveyed  to  certain 
uses  and  trusts,  limited  to  arise  on  the  solemnization  of  the 
marriage.  The  marriage  proved  void,  but  the  parties  lived 
together  as  husband  and  wife  for  a  year  before  the  nullity  was 
discovered;  upon  which  a  second  settlement  was  made,  and 
the  parties  remarried.  Held,  that  the  patties  being  of  full  age, 
and  under  no  disability,  the  covenant  for  the  payment  of  the 
money  was  put  an  end  to  by  the  second  settlement  ;  and  that 
though  the  legal  estate  in  the  wife  s  property  passed  under  the 
first  settlement,  it  was  not  in  equity  binding  on  the  parties, 
but  the  rights  of  the  wife  and  her  issue  were  also  regulated  by 
the  second  settlement.    Robinson  v.  Dickinson,  3  Rnss*  3QQ. 

2,  Of  their  being  Evidence  for  or  against  each  other. — In 
trials  of  any  sort,  husband  and  wife  are  not  allowed  to 
be  evidence,  for  or  against  each  other  ;  partly  because  it  is 
impossible  their  testimony  .should  be  indifferent  ;  but  princi- 
pally because  of  the  union  of  person ;  if  they  were  ad- 
mitted to  he  witnesses  for  each  other,  they  would  con- 
tradict one  maxim  of  law,  <4  nemo  in  propria  causa  testis  esse 
debet  j  "  and  if  against  each  other,  they  wTould  contradict 
another  maxim,  "  nemo  tenetur  seipsum  accusare."  But  where 
the  offence  is  directly  against  the  person  of  the  wife,  this  rule 
has  been  usually  dispensed  with.  State  Trials ,  vol,  1,  Lord 
Audlefs  case?.  Sir  a.  633,  And  therefore  by  stat.  3  H.  7-  t".  2. 
in  case  a  woman  be  forcibly  taken  away  and  married,  she  may 
be  a  witness  against  such  her  husbaud,  in  order  to  convict  him 
of  felony.  For  in  this  case  she  can  with  no  propriety  be 
reckoned  his  wife  ;  because  a  main  ingredient,  her  consent, 
was  wanting  to  the  contract :  and  also,  there  is  another  maxim 
of  law,  that  no  man  shall  take  advantage  of  his  own  wrong ; 
which  the  ravisher  here  would  do,  if  by  forcibly  marrying  a 
woman  he  could  prevent  her  from  being  a  witness,  who  is 
perhaps  the  only  witness  to  that  very  fact.  1  Comm.  443,  4. 
See  tit.  Marriage. 

The  husband  cannot  be  a  witness  against  the  wife,  nor  the 
wife  against  the  husband  to  prove  the  first  marriage  en  an 
indictment,  on  stat.  1  Jac.  I.  c.  11.  for  a  second  marriage. 
But  the  second  wife  or  husband  may  be  a  witness ;  the  second 
marriage  being  void.  Bull.  N.  P.  287 :  1  Hall  P.  C. 

In  Raym.  I.  there  is  an  opinion  that  a  husband  and  wife 
may  be  witnesses  against  one  another  in  treason  ;  but  the  con- 
trary is  adjudged.  J  Brow  at.  47:  see  2  Keb.  403:  and 
1  H.  P.  C.  301.  The  rule  in  Lord  A  ud ley's  case  is  denied 
to  be  law  ;  Rai/m.  I  ;  and  perhaps  was  admitted  on  the  parti- 
cular circumstances  of  the  facts,  which  were  detestable  in  the 
extreme,  the  husband  having  assisted  in  the  rape  of  his  wife. 
In  an  information  against  two,  one  for  perjury,  and  the  other 
for  subornation,  in  swearing  on  the  trial  of  an  ejectment  that 
S  child  was  supposititious,  the  husband  of  one  of  the  de- 
fendants was  admitted  to  give  evidence  of  the  birth,  but  re- 
fused as  to  the  subornation,  Sid,  377  :  2  Keb.  403  :  Mar.  120. 
And  the  evidence  of  a  wife  has  been  disallowed  even  against 
others,  where  her  husband  might  be  indirectly  in  danger. 
Dalt.  olO ;  Leach's  Hawk.  P.  i\  ii«  60?,  8.    A  husband  and 


wife  mav  demand  surety  of  the  peace  against  each  other,  and 
their  evidence  must  then  of  necessity  be  admitted  against  each 
other.    1  Han  k.  V.  C.  253:   see  Stra.  1231,  and  the  other 

authorities  cited  by  Hawkins, 

The  wife  of  a  bankrupt  may  be  examined  by  the  commis- 
sioners See  tit.  Bankrupt. 

It  seems  that  a  wife  may  be  evidence  to  prove  a  fraud  on 
the  husband,  particularly  if  she  were  party  thereto,  as  in  case 
of  a  marriage-brocage  agreement.  Sid.  431:  see^  post  II. 
And  in  cases  of  seduction,  L.  E.  55,  And  in  civil  actions, 
where  the  husband  is  not  concerned  in  the  action,  but  the  evi- 
dence is  collateral  to  discharge  the  defendant,  by  charging  the 
husband.  1  Stra.  504 :  and  see  1  Stra.  527.  A  widow  can- 
not be  asked  to  disclose  conversations  between  herself  and  her 
late  husband.    By.  <5f  Moo.  198  :  and  see  1  Carr.  <Jj-  Pa.  364 

A  woman  was  allowed  to  give  evidence  for  a  man  with  whom 
she  was  cohabiting,  passing  by  bis  name,  and  held  out  to  the 
world  as  his  wife;  Balthews  v.  Galindo,  4  Bing.  610 ;  con- 
trary to  the  former  law  on  this  point.    See  I  Price,  81. 

II.  What  Acts  of  the  IVife  before  Marriage  bind  the  Husband. 
■ — As  by  marriage  the  husband  and  wife  become  one  per- 
son in  law,  therefore  such  an  union  works  an  extinguishment 
or  revocation  of  several  acts  done  by  her  before  the  marriage; 
and  this  not  only  for  the  benefit  of  the  husband,  but  likewise 
of  the  wife,  who,  if  she  were  allowed  at  her  pleasure  to 
rescind  and  break  through,  or  confirm  several  acts,  might  be 
so  far  influenced  by  hi  r  husband,  as  to  do  things  greatly  to  her 
disadvantage.  4  Co.  60:  5  Co.  10;  Kcilw.  162  ;  Co.  Lit.  55: 
HetL  72  :  Cro.  Car.  304. 

But  in  things  whic  h  would  be  manifestly  to  the  prejudice  of 
both  husband  and  wife,  the  law  does  not  make  her  acts  void; 
and  therefore  if  a  feme  sole  makes  a  lease  at  will,  or  is  lessee 
at  will,  and  afterwards  marries,  the  marriage  is  no  determina- 
tion of  her  will,  so  as  to  make  the  lease  void  ;  but  she  herself 
cannot,  without  the  consent  of  her  husband,  determine  the 
lease  in  either  case.    5  Co.  1 0. 

So  where  a  warrant  of  attorney  was  given  to  confess  a 
judgment  to  a  feme  sole,  the  court  gave  leave,  not  withstanding 
the  marriage,  to  enter  up  judgment ;  for  that  the  authority 
shall  not  he  deemed  to  be  revoked  or  countermanded,  because 
it  is  for  the  husband's  advantage  ;  like  a  grant  of  a  reversion 
to  a  feme  sole,  who  marries  before  attornment,  yet  the  tenant 
may  attorn  afterwards ;  otherwise  if  a  feme  sole  gives  a  war- 
rant of  attorney,  and  marries,  for  this  is  to  charge  the  husband. 

1  Salk.  117*  399. 

But  if  a  feme  sole  makes  her  will,  and  devises  her  land  to 
J.  S.,  and  afterwards  marries  him,  and  then  dies,  yet  ./.  S. 
takes  nothing  by  the  will,  because  the  marriage  was  a  revoca- 
tion of  it.    4  Co.  GO  :  see  tits.  Devise,  Will. 

Kcjuity  will  set  aside  the  intended  wife's  contracts,  though 
legally  executed,  when  they  appear  to  have  been  entered  into 
with  an  intent  to  deceive  the  husband,  and  are  in  derogation 
of  the  rights  of  marriage  ;  as  where  a  widow  made  a  deed  of 
settlement  of  her  estate,  and  married  a  second  husband,  who 
was  not  privy  to  such  settlement ;  and  it  appearing  to  the 
court,  that  it  was  in  confidence  of  her  having  such  estate 
that  the  husband  married  her,  the  court,  set  aside  the  deed  as 
fraudulent;  so  where  the  intended  wife,  the  day  before  her 
marriage,  entered  privately  into  a  recognizance  to  "her  brother, 
it  was  decreed  to  be  delivered  up.  See  2  Chan.  Rep.  41.  79.  SI: 

2  Fern.  17:2  Fez.  264:  see  ante,  1,  2. 

But  where  a  widow,  before  her  marriage  with  a  second  hus- 
band, assigned  over  the  greatest  part  of  her  estates  to  trustees 
for  children  by  her  former  husband  ;  though  it  was  insisted 
that  this  was  without  the  privity  of  the  husband,  and  done 
with  a  design  to  cheat  him,  yet  the  court  thought,  thai  a 
widow  might  thus  provide  for  her  children  before  she  put 
herself  under  the  power  of  a  husband;  and  it  being  proved 
ihat  NO00/.  was  thus  settled,  and  that  the  husband  had  stip- 
pressed  the  deedg  he  was  decreed  to  pay  the  whole  money 
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without  directing  any  account.  1  Fern.  408.  Marriage  is  a 
revocation  of  a  submission  to  arbitration  by  the  feme.  See 
Bac.  Ab.  Baron  <$■  Feme  (E.)  (7th  ed.):  5  East,  £66,  Marriage 
is  not  a  release  of  a  claim  which  a  woman  has  against  her  hus- 
botid  in  character  of  executor,    12  Ves,  497. 

III.  I.  Of  the  Husband's  Power  over  the  Person  of  his 
Wtjti  and  of  her  Remedy  for  arty  Injury  done  to  her  by 
Mm.— 6y  marriage  the  husband  hath  power  over  his  wife's 
person  ;  ami  by  the  old  law  he  might  give  her  moderate  cor- 
ruption ;  I  Hawk.  P.  C.  258  ;  but  this  power  was  confined 
within  reasonable  bounds.  Moor.  871:  F.  X.  1L  80.  In  the 
time  of  Charles  II.  this  power  of  correction  bewail  to  h, 
doubted.  I  Sid.  113:3  Keb.  433.  The  courts  of  law,  how- 
even  slill  permit  a  husband  to  restrain  a  wife  of  her  liberty  in 
case  of  any  gross  misbehaviour.  Slra,  478.  875.  But  if  he 
threaten  to  kill  her,  &c,  she  may  make  him  find  surety  of  the 
peace,  by  suing  a  writ  of  supplicavit  out  of  Chancery,  or  by 
preferring  articles  of  the  peace  against  him  in  the  court  of 
King's  Bench,  or  she  may  apply  to  the  Spiritual  Court  for  a 
divorce i  propter  wcvUiaw.  Crom.  2$.  §  31  i :  F.  X.  B.  80  : 
Hell-  149.  cant.-.  1  Sid.  113.  116 :  Dalt.  c.  68  :  Lamb.  7: 
Cram.  133:  13  East,  171- 

So  may  the  husband  have  security  of  the  peace  against  his 
wife,    Stra.  1207. 

But  a  wife  cannot,  either  by  herself,  or  her  prochcin  amy, 
bring  a  homine  repfegiando  against  her  husband  ;  for  he  has 
by  law  a  right  to  the  custody  of  her,  and  may,  if  he  think  fit, 
confine  her,  but  he  must  not  imprison  her;  if  lie  dors,  it 
will  be  a  good  cause  for  her  to  apply  to  the  Spiritual  Court 
for  a  divorce  propter  swvitium  ;  and  the  nature  and  pro- 
ceedings in  the  writ  de  homine  replegiando  show  that  it 
cannot  be  maintained  by  the  wife  against  her  husband* 
Free,  in  Ch.  UJ2. 

The  courts  of  law  will  grant  a  habeas  corpus  to  relieve  a 
wife  from  unjust  imprisonment. 

Q.  Of  Actions  for  Criminal  Conversation.  —  The  ground  of 
the  action  for  adultery  is  the  injury  done  to  the  husband,  by 
alienating  the  affections  of  his  wife,  destroying  the  comforts 
arising  from  her  company,  and  that  of  her  children,  and 
imposing  on  him  a  spurious  issue, 

For  this,  among  other  reasons,  it  has  been  ruled  that  no 
action  for  crim.  eon.  can  be  brought  for  act  of  adultery 
after  separation  between  husband  and  wife.  5  T.  R.  3:>J.  Tim 
doctrine  was  shaken  in  a  later  ease.  See  Chambers  v.  Caul  field, 
6  East,  244. 

In  this  action  the  plaintiif  must  bring  proof  of  the  actual 
solemnization  of  a  marriage;  nothing  shall  supply  its  place : 
cohabitation  or  reputation  are  not  sufficient,  nor  any  collateral 
proof  whatever.  4  Burr.  2057  :  Bull  P.  #7 :  thug,  life: 
Esp.  N.  P.  343.  But  it  is  not  necessary  to  prove  a  marriage 
according  to  the  ceremony  of  the  church  of  England  ;  if  the 
parties  are  Jews,  Quakers,  &c.  proof  of  a  marriage  according 
to  their  rites  is  sufficient.  Bull.  N.  P.  28 :  see  Bac.  Ab.  tit. 
Marriage,  and  Divorce.  (7th  ed.)  The  confession  of  the  wife 
will  be  no  proof  against  the  defendant ;  but  a  discourse  be- 
tween her  and  the  defendant  may  he  proved,  and  the  de- 
fendant's letters  to  her  ;  but  the  wife's  letters  to  the  defendant 
will  be  no  evidence  for  him.  Id. 

The  injury  in  case  of  adultery  being  great,  the  damages  are 
generally  considerable,  but  depend  on  circumstances :  such  on 
the  one  hand  as  go  in  aggravation  of  damages,  and  to  show 
the  circumstances  and  property  of  defendant  ;  or  on  the  other 
hand,  such  as  go  in  extenuation  of  the  offence,  and  mitigation 
of  damages.  Bull.  X.  P.  $7:  Esp.  313,  4.  The  defendant 
may  prove  particular  acts  of  criminality  in  the  wife,  previous 
to  her  guilt  with  him,  but  not  her  general  character,  in 
extenuation.  Id.  lb. 

If  a  woman  is  suffered  by  her  husband  to  live  as  a  common 
prostitute,  and  a  man  is  thereby  drawn  into  crim.  con.  no 
action  at  the  suit  of  the  husband  will  lie;  but  if  the  husband 


does  not  know  this,  it  goes  only  in  mitigation  of  damages. 
Id.  ib. 

It  is  now  determined  that  if  the  husband  consent  to  his  wife's 
adultery,  this  will  go  in  bar  of  his  action.  ]  Term  Rep.  (jf>7. 
in  the  case  of  Duberly  v.  Cunning.  See  Jii  Mod.  232. 

It  seems  to  be  in  the  discretion  of  the  court  to  grant  a  new 
trial  in  this  action,  on  account  of  excessive  damages;  hut 
Which  they  will  be  very  cautious  in  doing.  4  Term  Rep.  65 1 . 

If  adultery  be  committed  with  another  man's  wife  without 
any  force,  but  by  her  own  consent,  though  the  husband  may 
have  assault  and  battery,  and  lay  it  vi  et  anuis,  yet  they  shall 
in  that  case  punish  him  below  for  that  very  offence ;  for  an 
indictment  will  not  lie  for  such  an  assault  and  battery  ;  neither 
shall  the  husband  anil  wife  join  in  an  anion  -M  eommmi  law; 
and  therefore  they  proceed  below,  either  civilly,  that  is,  to 
divorce  them,  or  criminally,  because  they  were  not  criminally 
prosecuted  above.  7  Mod.  81. 

IV.  Of  his  Interest  in  her  Estate  and  Property.— The 
freehold  or  right  of  possession  of  all  her  lands  of  inheritance, 
vests  in  the  husband  immediately  upon  the  marriage,  the 
right  of  property  still  being  preserved  to  her.  1  lust.  351.  a. 
273.  b.  3S&  b.  in  note.  This  estate  he  may  convey  to  an- 
other. An  incorrect  statement  in  the  book  called  Cases  in 
Equity,  temp.  Ld.  Talbot,  p.  16~.  of  what  was  delivered 
by  his  lordship  in  the  case  of  Robinson  v.  Cummins,  seems 
to  have  given  rise  to  a  notion  that  the  husband  could  not 
make  a  tenant  to  the  praecipe  of  his  wife's  estate,  for  the 
purpose  of  Buffering  a  common  recovery  of  it,  without  the 
wife's  previously  joining  in  a  line ;  but  it  now  seems  to 
be  a  settled  point  that  he  ca'i.  See  Cruise  on  Recoveries: 
and  posit  t^.  Fine  and  Recovery.  By  stat,  32  //.  8.  c.  28. 
leases  of  the  wife's  inheritance  must  be  made  by  indenture, 
to  which  the  husband  and  wife  are  both  parties,  to  be  sealed 
by  the  wife,  and  the  rent  to  be  reserved  to  the  husband 
and  wife,  and  to  the  heirs  of  the  wife ;  and  the  husband 
shall  not  alien  the  rent  longer  than  during  the  coverture, 
except  by  fine  levied  by  husband  and  wife.  By  the  same 
act  it  is  provided,  that  no  fine  or  other  act  done  by  the  husband 
only  of  the  inheritance  or  freehold  of  his  wife,  shall  be  any 
discontinuance  thereof,  or  prejudicial  to  the  wife  or  her  heirs, 
but  they  may  enter  according  to  their  rights  ;  fines  whereuuto 
the  wife  is  party  and  privy  [and  the  above-mentioned  leases] 
only  excepted.  As  to  alienations  of  a  husband's  estate  by 
a  woman  tenant  in  dower,  &c,  see  stat.  11  IE  7.  c.  20. 
which  makes  them  void.  See  post}  Div.  VIII.  and  also  tit# 
Forfeiture. 

As  to  chattels  real,  and  things  hi  action  of  the  tvtfe  t  irhere 
the  husband  survives  the  wife. 

At  the  common  law  no  person  had  a  right  to  administer. 
The  ordinarv  might  grant  administration  to  whom  he  pleased, 
till  the  statutes  which  gave  it  to  the  next  of  km;  and  if 
there  were  persons  of  equal  kindred,  which  ever  took  admi- 
nistration first,  was  entitled  to  the  surplus.  The  statute  of 
distribution  was  made  to  prevent  this.  Where  the  wife  was 
entitled  only  to  the  trust  of  a  chattel  real,  or  to  any  chose  in 
action,  or  contingent  interest  in  any  kind  of  personal tv,  it 
seems  to  have  been  doubted,  whether,  if  the  husband  survived 
her,  he  was  entitled  to  the  benefit  of  it  or  not.  See 
1  Inst.  351  :  4  Inst.  871  :  Roll.  lb.  3  Mi :  AIL  15  :  Fro.  Eliz. 
466:  3  C.  H.  37:  Oilb.  Ca.  Ftp  234:  sec  tit.  Executor, 
t  1.  V.  8. 

Upon  the  construction  of  the  statute  of  distributions  (see 
tit.  Executor,  V.  8.)  it  has  been  held  that  the  husband  may 
administer  to  his  deceased  wife ;  and  that  he  is  entitled,  for 
his  own  benefit,  to  all  her  chattels  real,  tilings  in  action, 
trusts,  and  every  tit  her  species  of  personal  property,  whether 
actually  vested  in  her,  and  reduced  into  possession  or  con- 
tingent, or  recoverable  only  by  action  or  suit.  It  was,  how- 
ever, made  a  question  after  the  stat.  29  C.  2.  c.  3.  §  25, 
whether,  if  the  husband  having  survived  his  wife,  afterwards 
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die,  during  the  suspense  of  the  contingency  upon  which  any 
part  of  Ins  wife's  property  depended,  or  without  having  re- 
duced into  possession  mch  of  her  property  as  lay  in  action  or 
suit,  his  representative,  or  his  wife's  next  of  kin,  were  entitled 
thereto.  But,  by  a  scries  of  cases,  it  is  now  settled,  that  me 
representative  of  the  husband  is  entitled  as  much  to  this  species 
of  his  wile's  property,  as  to  any  oilier;  that  the  right  of  ad- 
ministration follows  the  right  of  the  estate,  and  ought,  in  case 
of  the  husbands  death  after  the  wife,  to  be  granted  to  the 
next  of  kin  of  the  husband.  £ee  Mr.  Hargrave's  Law  Tracts, 
475.  And  that  if  administration  dc  bonis  non  of  the  wife  is 
obtained  by  any  third  person,  he  is  a  trustee  for  the  repre- 
sentative of  the  husband.  See  1  P.  Wins.  3H2  :  see 
Bar.  Ah.  Huron  ami  Feme  if.  3  :)  and  see  2  B.  $  Ado/.  213. 

If  the  wife  survive  the  husband. — As  to  this  point,  there  is  a 
material  difference  with  respect  to  chattels  real,  and  goods,  cat- 
tle, money,  and  other  chattels  personal.  All  chattels  personal 
become  the  property  of  the  husband  immediately  on  the  mar- 
riage  ;  he  may  dispose  of  them  without  the  consent  or  concur- 
rence of  his  wife  ;  and  at  his  death,  whether  he  dies  in  her  life- 
time, or  survives  her,  they  belong  to  his  personal  representative. 
See  10  Co.  4.2:  2  lust.  510.  But  although  the  husband's  re- 
presentative is  entitled  to  the  wife's  choscs  in  action  not  reduced 
into  possession  by  the  husband,  yet  the  right  of  suing  for  them 
is  in  the  wife's  representative,  and  the  husband's  representative 
cannot  sue.  Beits  v.  Kimpton,  2  Barn.  £$  Adol.  273.  It 
now  seems  settled  that  if  the  wife  survive  her  husband  she  will 
be  entitled  to  her  choscs  in  action,  notwithstanding  the  husband 
lias  become  bankrupt,  or  has  made  a  particular  assignment  of 
them,  unless  the  assignee  in  the  husband's  life  reduce  them  into 
possession.  <J  Fg.s.  S?  :  8  Madd.  16:  1  Russell,  1:  8  Rus- 
xrti3  65  :  Bac.  Ab.  Baron  and  I  erne.  (C\)  (ed.  Gwillim  &  Dodd.) 
Where  a  married  woman  lent  money  to  her  husband,  and  took  a 
note  for  it  from  him  and  two  sureties,  it  was  held  that  after  his 
death  she  might  sue  the  other  parties  to  the  note,  for  it  was  a 
chose  in  action,  and  survived  to  her.  It  it  hards  v.  Richards, 
2  Bam.  #  AdoL  447. 

U  i;h  respect  to  her  chattels  real,  as  leases  for  years,  there  is 
a  distinction  between  those  which  are  in  the  nature  of  a  pre- 
sent Vested  interest  in  the  wife,  and  those  in  which  she  has 
only  a  possible  or  contingent  interest.  To  explain  this  fully,  it 
seems  proper  to  mention,  that  it  was  formerly  held  that  a  dis- 
position of  a  term  of  years  to  a  man  for  his  life,  was  such  a 
total  disposition  of  the  term,  that  no  disposition  could  be  made 
of  the  possible  residue  of  the  term;  or  at  least,  that  if  it  was 
made,  the  first  devisee  might  dispose  of  the  whole  term,  not- 
withstanding the  devise  of  the  residue.  This  is  reported  (I)?/.  47.) 
to  have  been  determined  by  all  the  judges  in  a  case  in  6  Ed.  6. 
The  Court  of  Chancery  first  broke  through  this  rule  and  sup- 
ported such  future  dispositions  when  made  by  wav  of  trust ; 
their  example  was  followed  by  the  courts  of  law  in  Mat.  Man- 
nings case,  8  Rep.Q^.b:  and  Lampet's  case,  10  Rep.  4f>.  b. 
This  disposition  of  the  residue  of  a  term,  after  a  previous  dis- 
position of^it  to  one  for  life,  operates  by  way  of  executory  device, 
and  the  interest  of  the  devisee  of  the  residue  is  tailed  a  possi- 
bility. This  possible  interest  in  a  term  of  years  differs  from  a 
contingent  interest  created  by  way  of  remainder.  If  a  person 
limits  a  real  estate  to  A.  for  life,  and  after  the  decease  of  A., 
and  if  13.  dies  in  A.'s  life  time,  to  C.  for  a  term  of  years ;  this 
operates  not  as  an  executory  devise,  but  as  a  remainder,  and 
therefore  is  not  to  be  considered  as  a  possibility,  but  as  a  con- 
tingent interest. 

Now  if  a  person  marries  a  woman  possessed  of,  or  entitled  to, 
the  trust  of  a  present,  actual,  and  vested,  interest  in  a  term  of 
years,  or  any  other  chattel  real,  it  so  far  becomes  his  property, 
that  he  may  dispose  of  it  during  her  life;  and  if  he  survives 
her,  it  vests  in  him  absolutely;  but  if  he  makes  no  disposition 
of  it,  and  she  survives  him,  it  belongs  to  her,  and  not  to  his  re- 
presentatives: nor  is  he  in  this  ease  entitled  to  dispose  of  it  from 
her  by  will.    Free.  CL  418:  2  Fern.  270. 

If  a  person  marries  a  woman  entitled  to  a  possible  or  contin- 


gent interest  in  a  term  of  years,  if  it  is  a  legal  interest,  that  is> 
such  an  interest,  as,  upon  the  determination  of  the  previous 
estate,  or  the  happening  of  the  contingency,  will  immediately 
vest  in  possession  in  the  wife,  there  the  husband  may  assign  it; 
unless  perhaps,  in  those  cases,  where  the  possibility  or  contin- 
gency is  of  such  a  nature  that  it  cannot  happen  during  the  hus- 
band's life-time.  1  Inst.  4(>.  b:  10  Rep.  51.  a:  HntL  17: 
1  Salt  32(5.  But  it  is  an  exception  to  this  rule,  at  least  m 
equity,  that  if  a  future  or  executory  interest  in  a  term,  or  other 
chattel,  is  provided  for  the  wife,  by  or  with  the  consent  of  the 
husband,  there  he  cannot  dispose  of  it  from  the  wife,  as  it  would 
be  absurd  to  allow  him  to  defeat  his  own  agreement.  But 
tbis  supposes  the  provision  to  be  made  before  marriage:  for,  if 
made  subsequent,  it  is  a  mere  voluntary  act,  and  void  against  an 
assignee  for  a  valuable  consideration.  1  Cha.  Ca.  225:  1  Fern, 
7.  18  :  1  Ktp  Ab.  58. 

If  a  wife  have  a  chattel  real  en  autre  droit  y  as  executor  or 
administrator,  the  husband  cannot  dispose  of  it.  1  Inst.  35].  a. 
But  if  the  wife  had  it  as  executrix  to  a  former  husband;  die 
husband  may  dispose  of  it.  3  M  ils.  277- — And  if  a  woman  be 
joint-tenant  of  a  chattel  real,  and  marries  and  dies,  the  husband 
shall  not  have  it,  but  it  survives  to  the  other  joint-tenant, 
1  hist.  185.  b. — And  the  husband  hath  not  power  over  a  chat- 
tel real,  which  the  wife  hath  as  guardian.  Plowd.  2£)4.  As  to 
the  husband's  interest  in  the  wife's  chattels  real,  see  Bac.  Ab* 
Baron  and  Feme.  (C.  2.) 

Things  in  action  do  not  vest  in  the  husband  till  he  reduces 
them  into  possession.  It  has  been  held  that  the  husband  may 
sue  alone  for  a  debt  due  to  the  wife  upon  bond  (this  means  a 
bond  made  to  the  wife  during  marriage,  for  if  it  be  made  to 
her  before  marriage,  she  must  join  in  suing,  1  Chitt.  Plead.  32.) 
but  that  if  he  join  her  in  the  action,  and  recover  judgment  and 
die,  the  judgment  will  survive  to  her.  1  Vern.  396:  see////. 
36:  2  Lev.  107:  2  Fez.  617:  sec  1  Chitt.  on  Plead,  35.  The 
principle  of  this  distinction  appears  to  be,  that  his  bringing  the 
action  in  his  own  name  alone  is  ar  disagreement  to  his  wife  sin* 
terest,  and  implies  it  to  be  his  intention  that  it  should  not  sur- 
vive to  her;  but  if  he  brings  the  action  in  the.  joint  names  of 
himself  and  bis  wife,  the  judgment  is  that  they  both  should  re- 
cover; so  that  the  surviving  wife,  and  not  the  representative 
of  the  husband,  is  to  bring  the  scire  facias  on  the  judgment. 
In  3  Atk.  21.  Lord  Hardwicke  is  reported  to  say,  that  at  law, 
if  the  husband  has  recovered  a  judgment  for  a  debt  of  'hz  wife, 
and  dies  before  execution,  the  surviving  wife,  not  the  husband  s 
executors,  is  entitled. 

These  appear  to  be  the  general  principles  of  the  courts  of 
law,  respecting  the  interest  which  the  husband  takes  in,  and  the 
power  given  him  over,  the  things  in  action  of  his  wife;  but 
the  courts  of  equity  have  admitted  many  very  nice  distinctions 
respecting  them. 

1.  A  settlement  made  before  marriage,  if  made  in  consider- 
ation of  the  wife's  fortune,  entitles  the  representative  of  the 
husband,  dying  in  his  wife's  life-time,  to  the  whole  of  her  things 
in  action ;  but  it  has  been  said  that,  if  it  is  not  made  in  consi- 
deration of  her  fortune,  the  surviving  wife  will  be  entitled  to 
the  things  in  action,  the  property  of  which  has  not  been  re- 
duced [into  his  power]  by  the  husband  in  Ins  life-time;  so,  if 
the  settlement  is  in  consideration  of  a  particular  part  of  her 
fortune,  such  of  the  things  in  action,  as  are  not  comprised  io 
that  p;.rt,  it  has  been  sa?d,  survive  to  the  wife.  See  Pre.  (  h.  0*3  : 
2  rem.  502  :  Talb.  I')8.  In  the  case  of  Blots  v.  Countess  of 
Hereford,  (2  Fern.  501.)  a  settlement  was  made  for  the  benefit 
of  the  wife,  but  no  mention  was  made  of  her  personal  estate; 
it  was  decreed  to  belong  to  the  representative  of  the  husband ; 
audit  was  then  said,  that  in  all  cases  where  there  was  a  settle- 
ment equivalent  to  the  wife's  portion,  it  should  be  intended 
that  he  is  to  bave  the  portion,  though  there  is  no  agreement 
for  that  purpose.  See  Eq.  Ab.  6'Q.  And  it  appears  that  if  the 
settlement  is  made  in  consideration  of  her  fortune  without  say- 
ing more,  it  entitles  the  husband  to  all  her  then  personal  pro- 
perty, but  not  to  such  as  afterwards  accrues  to  her ;  but  aider  if 
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it  appears  it  was  the  agreement  between  the  parties  that  he 
should  have  not  only  her  then  present  but  all  subsequently  ac- 
quired personalty.  6  Fes.  395:  2  Fes.  I.  607:  9  Fes.  89: 
10  Fes.  574. 

2.  tf  the  husband  cannot  recover  the  things  in  action  of  his 
wife  by  the  assistance  of  a  court  of  equity,  the  court,  upon 
the  principle  that  he  who  seeks  equity  must  do  equity ,  will  not 
give  him  their  assistance  to  recover  the  property,  unless  he 
either  has  made  a  previous  provision  for  her,  or  agrees  to  do  it 
out  of  the  property  prayed  for:  or  unless  the  wife  appears  in 
court3  and  consents  to  the  property  being  made  over  to  him. 
2  P.  Wms.  64-1 :  ^  P.  Wins.  12  :  Toth.  179-2  Fez.  669.  Nei- 
ther will  the  court,  where  no  settlement  is  made  for  the  wife, 
direct  the  fortune  to  be  paid  to  the  husband,  in  all  cases  where 
she  does  appear  personally  and  consent  to  it  2  Fez.  579-  It 
appears  to  be  agreed,  that  the  interest  is  always  payable  to  the 
husband,  if  he  maintains  his  wife.  2  Fez.  56' I,  5(>2.  Yet 
where  the  husband  receives  a  great  part  of  the  wife  s  fortune, 
and  will  not  settle  the  rest,  the  court  will  not  only  stop  the  pay- 
ment of  the  residue  of  her  fortune,  but  will  even  prevent  his 
receiving  the  interest  of  the  residue,  that  it  may  accumulate  for 
her  benefit.    3  Atk.  21. 

3.  Volunticrs  and  assignees  under  a  com  mission  of  bank- 
ruptcy are,  in  cases  of  this  nature,  subject  to  the  same  equity 
as  the  husband  ;  and  are  therefore  required  by  the  court,  if 
they  apply  for  its  assistance  in  recovering  the  wife's  fortune, 
to  make  a  proper  provision  for  her  out  of  it.  2  Atk.  4-20 : 
1  P.  Wms.  382,  But  if  the  husband  actually  assigns  cither  a 
trust  term  of  his  wife,  or  a  thing  in  action,  for  a  valuable  con- 
sideration, the  court  does  not  compel  the  assignee  to  make  a  pro- 
vision for  the  wife.  I  Fern.  7:  see  1  Fern.  18. — and  Cox's 
P.  Wms.  i.  459-  in  nole3  where  Lord  Thurlow  is  reported  to 
have  said,  in  a  case  before  him,  "  that  he  did  not  find  it  any 
where  decided  that,  if  the  husband  makes  an  actual  assignment, 
by  contract,  for  a  valuable  consideration,  the  assignee  should 
be  bound  to  make  any  provision  for  the  wife:  but  that  a  court 
of  equity  has  much  greater  consideration  for  an  assignment  ac- 
tually made  by  contract,  than  for  an  assignment,  made  by  mere 
operation  of  Jaw  ;  for  in  this  latter  case,  the  creditor  slmuld  be 
exactly  in  the  case  of  the  husband,  and  subject  precisely  to  the 
same  equity  in  favour  of  the  wife." 

4.  But  notwithstanding  the  uniform  and  earnest  solicitude 
of  the  courts  of  equity,  to  make  some  provision  for  the  wife 
out  of  her  fortune,  in  those  cases  where  the  husband,  or  those 
claiming  under  him  by  act  of  law,  cannot  come  at  it  without 
the  assistance  of  those  courts,  still  it  does  not  appear  that  they 
have  ever  interfered  to  prevent  its  being  paid  the  husband,  or 
to  inhibit  him  from  recovering  it  at  law.  2  Atk.  420. —  In 
Pre.  Ch.  414.  it  is  observed,  that  if  the  trustees  pay  the  wife's 
fortune,  it  is  without  remedy. 

5.  Money  due  on  mortgage  is  considered  as  a  thing  in  action. 
It  seems  to  have  been  formerly  understood,  that  as  the  hus- 
band could  not  dispose  of  lands  mortgaged  in  fee  without  the 
wife,  the  estate  remaining  in  the  wife  carried  the  money  along 
with  it  to  her  and  her  representatives  ;  but  that  as  to  the  trust 
and  the  absolute  power  of  a  term  of  years,  there  was  nothing 
to  keep  a  mortgage-debt,  secured  by  a  term,  from  going  to  the 
husbands  representatives:  but  this  distinction  no  longer  pre- 
vails ;  and  it  is  now  held,  that  though  in  the  case  of  a  mort- 
gage in  fee,  the  legal  fee  of  the  lands  in  mortgage  continues  in 
the  wife,  she  is  but  a  trustee,  and  the  trust  of  the  mortgage 
follows  the  property  of  the  debt.  See  1  P.  Wms.  458  :  2  Atk. 
207. 

f).  If  baron  and  feme  have  a  decree  for  money  in  right  of 
the  feme,  and  then  the  baron  dies,  the  benefit  of  the  decree  be- 
longs to  the  feme,  and  not  to  the  executor  of  the  husband. 
This  was  certified  by  Hyde,  Ch.  X  and  bis  certificate  confirmed 
by  lord  chancellor/  1  Cha.  Ca.  27-  If  the  wife  has  a  judg- 
ment, and  it  is  extended  upon  an  elegit,  the  husband  may  assign 
it  without  a  consideration.  So  if  a  judgment  be  given  in  trust 
for  a  feme  sole,  who  marries,  and,  by  consent  of  her  trustees,  is 
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in  possession  of  the  land  extended,  the  husband  may  assign 
over  the  extended  interest ;  and,  by  the  same  reason,  if  the 
feme  has  a  decree  to  hold  and  enjoy  lands  until  a  debt  due  to 
her  is  paid,  and  she  is  in  possession  of  the  land  under  this  de- 
cree, and  marries,  the  husband  may  assign  it  without  any  con- 
sideration, for  it  is  in  nature  of  an  extent.    $  P.  Wms.  200. 

The  above  summary  on  this  part  of  the  law  relative  to  baron 
and  feme,  is  principally  taken  from  the  ingenious  and  laborious! 
notes  by  Mr.  Butler,  on  1  Inst.  351. a;  to  which  may  be  added 
the  following  miscellaneous  observations. 

7.  If  a  lease  be  conveyed  by  a  feme  sole,  in  trust  for  the  use 
of  herself,  if  she  afterwards  marries,  it  cannot  be  disposed  of  by 
the  husband  ;  if  she  dies,  he  shall  not  have  it,  but  the  executors 
of  the  wife.    March,  44  :  see  2  Fern.  270. 

If  a  feme,  having  a  rent  for  life,  takes  husband,  the  baron 
shall  have  action  of  debt  for  the  rent  incurred  during  the  cover- 
ttlre,  after  the  deatli  of  the  feme.  1  Danv.  719'  And  arrears 
due  in  the  life-time  of  the  husband,  after  his  death  shall  survive 
to  the  wife,  if  she  outlives  him,  and  her  administrators  after 
her  death.  2  Lid.  1 1 5 1 .  A  Jeme,  lessee  for  life,  rendering 
rent,  takes  husband  and  dies,  the  baron  shall  be  charged  in 
action  of  debt  for  the  rent  which  was  grown  due  during  the 
covert  ure^  because  he  took  the  profits  out  of  which  the  rent 
ought  to  issue.    Keilw.  125  :  Raym.  6. 

If  a  feme  covert  sues  a  woman  in  the  spiritual  court  for  adul- 
tery  with  Iter  husband,  and  obtains  a  sentence  against  her  and 
costs,  the  husband  may  release  these  costs,  for  the  marriage  con- 
tinues;  and  whatever  accrues  to  the  wife  during  coverture  be- 
longs to  the  husband  ;  per  Holt,  Ch.  J.  on  motion  for  prohibition. 
1  Salk.  115. 

But  if  the  husband  and  wife  be  divorced  a  mensd  et  ihoro, 
and  the  wife  lias  her  alimony,  and  sues  for  defamation  or  other 
injurv,  and  there  has  costs,  and  the  husband  releases  them, 
this  shall  not  bar  the  wife,  for  these  costs  come  in  lieu  of  what 
she  hath  spent  out  of  her  alimony,  which  is  a  separate  main- 
tenance, and  not  in  the  power  of  her  husband.  1  Roll.  Rep. 
42 6 :   3  Bulsl.  264 :    1  Roll.  Ab.  343  :   2  RolL  Ab.  293  : 

1  SalL  115. 

A  legacy  was  given  to  a  feme  covert,  who  lived  separate 
from  her  husband,  and  the  executor  paid  it  to  the  feme,  and 
took  her  receipt  for  it;  yet  cm  a  bill  brought  by  the  husband 
against  the  executor,  he  was  decreed  to  pay  it  over  again,  with 
interest*  1  Fern.  26*1 :  but  see  Bac.  Ab.  Baron  and  Feme.  (D.) 
(?th  eel) 

If  husband  is  attainted  of  felony,  and  pardoned  on  condition 
of  transportation  for  life,  and  afterwards  the  wife  becomes 
entitled  to  an  orphanage  share  of  personal  estate,  it  shall  not 
belong  to  the  husband,  but  to  the  wife.    3  P.  Witts.  37. 

Trinkets  and  jewels  given  to  a  wife  before  marriage  become 
the  husband's  again  by  marriage,  and  are  liable  to  his  debts,  if 
his  personal  estate  is  not  sufficient,    2  Atk.  104. 

H.  And  as  the  husband  may  generally  acquire  a  property 
in  all  the  personal  substance  of  the  wife,  so,  in  one  particular 
instance,  the  wife  may  acquire  a  property  in  some  of  her  hus- 
band's goods,  which  shall  remain  to  her  after  his  death,  and 
not  go  to  his  executors.  These  are  called  her  paraphernalia  ; 
which  is  a  term  borrowed  from  the  Civil  Law,  and  is  derived 
from  the  Greek  irapa  <peptrj>  signifying  something  over  and 
above  her  dower.  Our  law  uses  it  to  signify  the  apparel 
and  ornaments  of  the  wife  suitable  to  her  rank  and  degree  ; 
and  therefore  even  the  jewels  of  a  peeress,  usually  worn  by 
her,  have  been  held  to  be  paraphernalia.  Moor,  213.  These 
she  becomes  entitled  to  at  the  death  of  her  husband,  over  and 
above  her  jointure  or  dower,  and  preferably  to  all  other  repre- 
sentatives. Cro.  Car.  343.  347  :  1  Ro.  Ab.  §U :  2  Leon.  106. 
Neither  can  the  husband  devise  by  his  will  such  ornaments  or 
jewels  of  his  wife;  though,  during  his  life,  perhaps,  he  hath 
the  power  to  sell  or  give  them  away.     Noy's  Max.  e.  4<)  : 

2  Comm.  43(1  But  if  she  continue  in  the  use  of  them  till  his 
dealb,  she  shall  afterwards  retain  them  against  his  executors 
and  administrators,  and  all  other  persons  except  creditor*, 
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where  there  is  a  deficiency  of  assets.  1  P.  Wms.  730.  And 
her  necessary  apparel  is  protected  even  against  the  claim  of 
creditors.    Nay's  Max.  c.  49- 

That  the  widow's  paraphernalia  are  subject  to  the  debts, 
but. preferred  to  the  legacies  of  the  husband;  and  that  the 
general  rules  of  marshalling  assets  are  applicable  in  giving 
effect  to  such  priority,  see  not  only  1  P.  Wms.  730,  quoted 
above,  but  also  ii  P.  Wms.  544  :  2  Atk.  104.  642  .  3  Atk.  36£}. 
'39?> :  2  Vex.  7  :  see  also  Cha.  Ca.  240 :  1  C.  R.  27. 

In  one  place  Rolle  savs,  the  wife  shall  have  a  necessary  bed 
and  apparel.  1  Roll  911.  20.  See  farther,  on  the  subject 
of  paraphernalia,  Com.  Dig.  tit.  Baron  and  Fane  (F.  3.)  : 
17  Fez.  273 :  Roper,  Husband  and  Wife,  c.  17*  §  $• 

V.  Where  the  Husband  shaft  he  liable  to  the  Wife  s  Debts 
contracted  before  Marriage  ;  and  therein  of  a  Wife  thai  is  Ex- 
ecutrix or  Administratrix. —  If  a  fi >nic  sole  indebted  takes  hus- 
band, her  debt  becomes  that  of  the  husband  and  wife,  and  both 
are  to  be  sued  for  it ;  but  the  husband  is  not  liable  after  the 
death  of  the  wife,  unless  there  be  a  judgment  against  both 
during  the  coverture.  1  Rolf.  Ah.  351  :  F.  X  B.  120.  And  if 
the  husband  dies  before  the  debt  is  recovered,  the  wife  surviving 
is  liable.  1  Camp.  R.  8Q.  Where  there  is  judgment  against  nfeme 
sole,  who  marries  and  dies,  the  baron  shall  not  be  charged  there- 
with ;  though,  if  the  judgment  be  had  upon  scire  facias  against 
baron  and  feme,  and  then  the  feme  dies,  he  shall  be  charged. 
3  Mod.  186.  Inaction  brought  against  v.  feme  sole,  if,  pending 
the  action,  she  marries,  this  shall  not  abate  the  action  ;  but 
l lie  plaintiff  may  proceed  to  judgment  and  execution  against 
her,  according  as  the  action  was  commenced.  1  Lill.  217- 
Trin.  12  W.  3.  And  if  habeas  corpus  be  brought  to  remove 
the  cause,  the  plaintiff  is  to  move  for  a  procedendo  on  the 
return  of  the  habeas  corpus:  also  the  court  of  13.  R.  may 
refuse  it,  where  brought  to  abate  a  just  action.    1  Salk.  8. 

In  general  the  husband  is  liable  to  the  wife's  debts  con- 
tracted before  marriage,  whether  he  had  any  portion  with  her 
or  not ;  and  this  the  law  presumes  reasonable,  because  by  the 
marriage,  the  husband  acquires  an  absolute  interest  in  the 
personal  estate  of  the  wife,  and  has  the  receipt  of  the  rents 
and  profits  of  her  real  estate  during  coverture  ;  also  whatever 
accrues  to  her  by  her  labour,  or  otherwise,  during  the  cover- 
ture, belongs  to  the  husband  ;  so  that  in  favour  of  creditors, 
and  that  no  person's  act  should  prejudice  another,  the  law 
makes  the  husband  liable  for  those  debts  with  which  he  took 
her  attached.  F.  N.  B.  265:  20  H.  6.22.//:  Moor,  KiS  : 
1  Roll.  Ab.  352 :  3  Mod.  186'. 

If  baron  and  feme  are  sued  on  the  wife's  bond,  entered  into 
by  the  feme  before  marriage,  and  judgment  is  had  thereupon , 
and  the  wife  dies  before  execution,  yet  the  husband  is  liable  • 
for  the  judgment  has  altered  the  debt.    1  Sid*  337. 

If  judgment  be  against  husband  and  wife,  he  dies,  and  she 
survives,  execution  mav  be  against  her,  1  Roll.  Ab.  890.  /.  10. 
50.    SeejJOiY,  X. 

Where  a  man  marries  a  widow  executrix,  &c,  her  evidence 
shall  not  be  allowed  to  charge  her  second  husband  wTith  more 
than  she  can  prove  to  have  actually  come  to  her  hands. 
Agreed  per  cur.    Ab.  Eq.  Ca.  227.  HH.  1719- 

D.  confessed  a  judgment  to  F.,  who  made  his  wife,  the  plain- 
tiff, executrix,  and  died ;  she  administered,  and  married  a  se- 
cond husband,  and  then,  she  alone,  without  her  husband,  ac- 
knowledged satisfaction,  though  no  real  satisfaction  was  made. 
The  court  held  that  this  was  not  good.    Sid.  31. 

A  w  ife,  administratrix,  under  seventeen,  shall  join  with  her 
husband  in  an  action  ;  per  Twisden,  J.,  Mod.  297. 

If  a  feme  executrix  takes  baron,  and  he  releases  all  actions, 
this  shall  be  a  bar  during  the  coverture  without  question;  by 
the  justices.    Br.  Releases,  pi.  29. 

If  n  feme  executrix  take  baron,  and  the  baron  puts  himself  in 
arbitrament  for  death  of  the  testator,  and  award  is  made,  and 
the  baron  dies,  the  feme  shall  be  barred  ;  per  toC  air'.  Brooke 
says,  that  from  hence  it  seems  to  him,  that  the  release  of  the 


baron  without  the  feme  is  a  good  bar  against  the  feme;  duod 
conceditur,  anno  39  H.  3  ;  and  therefore  he  excepted  those 
debts  in  his  release,  otherwise  they  had  been  extinct.  Br. 
Releases,  pL  79- 

If  a  man  marries  an  administratrix  to  a  former  husband, 
who,  in  her  widowhood,  wasted  the  assets  of  her  intestate, 
the  husband  is  liable  to  the  debts  of  the  intestate  during  the 
life  of  the  wife;  and  this  shall  be  deemed  a  devastavit  in  him. 
Cro.  Car.  60S. 

And  if  an  executrix  marry,  and  she  and  her  husband,  on 
being  sued  in  equity,  admit  assets,  the  assets  become  a  debt 
due  from  the  husband,  and  may  be  proved  under  a  commission 
of  bankrupt  against  him.    1  Scko.  $  Lef  172. 

VI,  Of  her  Contracts  during  Marriage,  and  how  Jar  the 
Husband  is  bound  by  such  Contracts  ;  and  where  a  Wife  shall 
be  considered  as  a* Feme  Sole. — The  general  rule  of  the  com- 
mon law  is,  that  every  gift,  grant,  or  disposition  of  goods,  lands, 
or  other  things  whatsoever,  and  all  obligations  and  feoffments 
made  by  a  feme  covert,  without  her  husband's  consent,  are  void. 
1  //.  5.  125;  Fitz.  Covert.  IS. 

The  husband  is  obliged  to  maintain  his  wife  in  necessaries; 
yet  they  must  be  according  to  his  degree  and  estate,  to  charge 
him  ;  and  necessaries  may  be  suitable  to  a  husband's  degree  of 
quality,  but  not  to  his  estate ;  also  they  may  be  necessaries, 
but  not  ex  necessitate,  to  charge  the  husband.  1  Mod.  129: 
I  Nels.  Ab.  354: :  see  5  Ring.  187 :  3  Barn.  $  C  631.  If  a 
woman  buys  things  for  her  necessary  apparel,  though  without 
the  consent  of  her  husband,  yet  the  husband  shall  be  bound 
to  pay  it,  Brownl.  47.  And  if  the  wife  buys  any  thing  for 
herself,  children,  or  family,  and  the  baron  does  any  act  precedent 
or  subsequent,  whereby  he  shows  his  consent,  he  may  be  charged 
thereupon.  1  Sid.  120.  The  expences  of  a  feme  covert's  funeral, 
paid  by  her  father  while  her  husband  had  left  her  and  was  gone 
abroad,  deemed  necessaries,  II.  Black.  Rep.  $0.  Though  a  wife 
is  very  lewd,  if  she  cohabits  with  her  husband,  he  is  chargeable 
for  all  necessaries  for  her,  because  he  took  her  for  better,  for 
worse;  and  so  he  is  if  he  runs  away  from  her,  or  turns  her  away; 
but  if  she  goes  away  from  her  husband,  then  as  soon  as  such 
separation  is  notorious,  whoever  gives  her  credit  doth  it  at  his 
peril,  and  the  hu>baud  is  not  liable,  unless  he  takes  her  again. 
1  Salk.  119:  see  1  Slra.  647.  706:  and  as  to  actions  against 
femes  covert  having  eloped,  see  2  Black.  Rep.  1079* 

If  a  man  cohabits  with  a  woman,  allows  her  to  assume  W 
name,  and  passes  her  for  his  wife,  though  in  fact  he  is  not 
married  to  her,  yet  he  is  liable  to  her  contracts  for  necessaries; 
and  therefore  ne  unques  aceouple  is  a  bad  plea  in  an  action  on 
the  case  for  the  debt  of  a  wife ;  it  is  good  onlv  in  dower  or  an 
appeal.  Bull.  N.  P.  136:  Esp.  N.  P.  124:  1  Camp.  245: 
3  Camp.  215, 

Although  a  husband  be  bound  to  pay  his  wife's  debts  for  her 
reasonable  provision,  yet  if  she  parts  from  him,  especially  by 
reason  of  any  misbehaviour,  and  he  allows  her  a  maintenance, 
he  shall  never  after  be  charged  with  her  debts,  till  a  new  coha- 
bitation ;  but  if  the  husband  receive  her,  or  come  after  her, 
and  lie  with  her  but  for  a  ni^ht,  that  may  make  him  liable  to 
the  debts.  Pasck.  3  Ann.  Mod.  Cas.  147,  171.  If  there  be 
an  agreement  in  writing  bet  ween  husband  and  wife  to  live 
separate,  and  that  she  shall  have  a  separate  maintenance,  it 
shall  bind  them  both  till  they  both  agree  to  cohabit  again; 
and  if  the  wife  is  willing  to  return  to  her  husband,  she  may; 
but  it  has  been  adjudged,  that  the  husband  hath  no  coercive 
power  over  the  wife  to  force  her,  though  he  may  visit  her,  and 
use  all  lawful  means  in  order  to  a  reconciliation.  Mich.  G.  !• 
Mod.  Ca.  in  L.  $  E.  22. 

Where  there  is  a  separation  by  consent,  and  the  wife  hath 
a  separate  allowance,  those  who  trust  her,  do  it  upon  her  own 
credit.  1  Soli.  11 6.  If  a  husband  makes  his  wife  an  allow- 
ance for  clothes.  Sec,  which  is  constantly  paid  her,  it  is  said 
shall  not  be  charged.  1  Sid.  109.  And  if  he  forbids  par* 
ticular  persons  to  trust  her,  he  will  not  be  chargeable :  but  a 
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inhibition  in  general ,  by  putting  her  in  the  newspapers,  is  no 
legal  notice  not  to  trust  her.    1  Vent*  42. 

In  assumpsit  the  defendant  proved  that  she  was  married,  and 
her  husband  alive  in  France,  the  plaintiff  had  judgment,  upon 
which,  as  a  verdict  against  evidence,  she  moved  for  a  new 
trial,  but  it  was  denied ;  for  it  shall  be  intended  that  she  was 
divorced  ;  besides,  the  husband  is  an  alien  enemy,  and  in  that 
case,  why  is  not  his  wife  chargeable  as  a  feme  sole  ?  1  Salic. 
II 6.  Deerly  v.  Duchess  of  Mazarine. 

It  was  at  one  time  held,  that  (i  where  the  husband  and  wife 
part  by  consent,  and  she  has  a  separate  maintenance  from  the 
husband,  she  shall  in  all  cases  be  subject  to  her  own  debts/' 
In  the  case  of  Ringstead  v.  Lady  Laneshorough,  M.  23  G.  3. 
and  H.  23  G,  3.  in  actions  against  the  defendant  for  goods  sold, 
she  pleaded  coverture  ;  and  the  plaintiffs  replication  "  that  she 
lived  separate  and  apart  from  her  husband,  from  whom  she  had 
a  separate  maintenance;  and  so  was  liable  to  her  own  debts/' 
was  on  demurrer  huldeu  to  be  ^ood  ;  and  plaintiff  had  judg- 
ment. In  the  above  case  the  plea  also  stated  that  the  husband 
lived  in  Ireland,  which  being  out  of  the  process  of  the  court, 
some  stress  was  laid  on  it  in  the  decision  ;  hut  in  the  case  of 
Harwell  v.  Brooks,  H.  24  G.  3*  it  was  decided  generally,  that 
the  husband  was  not  liable  in  any  case  where  the  wife  lived 
apart,  and  had  a  separate  maintenance ;  and  this  was  recog- 
nized in  Corbett  v.  Poelnitz,  and  other  cases.  See  1  Term 
Rep.  5 :  5  Term  Rep.  679 :  I  Bos.  $  Pull  357- 

But  subsequently,  after  two  arguments  before  all  the  judges 
of  the  King's  Bench,  the  court  declared  it  to  be  their  opinion, 
that  a  feme  covert  living  apart  from  her  husband,  having  a 
separate  maintenance  secured  to  her  by  deed,  cannot  contract 
and  be  sued  as  a  feme  sole ;  in  fact,  that  fay  no  agreement  he- 
iwecn  a  man  and  his  t&ifes  can  she  be  legally  made  responsible 
for  the  contracts  she  may  enter  into,  or  be  liable  to  the  actions 
of  those  who  may  have  trusted  her  engagements,  as  if  she  were 
s<:)le  and  unmarried.  Marshall  v.  Hit  I Ion  ,  8  Term  Rep,  545. 
And  it  is  the  same  though  the  husband  be  domiciled  in  a 
foreign  country;  2  Bos.  PuU.  226 :  11  East,  301: 
1  New  R.  SO ;  unless  in  case  of  an  alien  enemy  wrho  has  never 
been  in  this  country.  3  Camp.  123  :  1  Bos.  $  Pull.  357.  And 
so,  though  the  wife  be  divorced  d  mensa  et  thoro,  yet  she 
cannot  be  sued  as  a  feme  sole.  3  Barn.  §  C.  29 1  :  3  Bro.  $p 
Bing.  92:  6  Maule  $  S.  73:  Bac.  Ah.  Baron  |  Feme.  (H.) 
And  where  husband  and  wife  were  separated  by  deed,  and 
the  husband  covenanted  writh  a  third  person  to  pay  to  his  wife, 
or  to  whom  she  should  appoint,  a  certain  weekly  allowance, 
and  the  wife  lived  with  such  third  person  (her  sister)  who 
found  her  in  necessaries,  the  Court  of  Common  Pleas  held, 
that  the  husband  having  failed  to  pay  the  stipulated  allow- 
ance, an  action  of  indebitatus  assumpsit  might  be  maintained 
against  him  for  such  necessaries.  Nurse  v.  Craig*  2  New 
Rep.  1 48.  If  the  husband  does  not  assent  to  the  w  ife  leaving 
his  house  ami  living  separate,  he  cannot  be  sued  for  her  debts. 
6  Burn.  §  C.  200. 

It  seems  that  a  feme  covert,  living  apart  from  her  husband, 
under  no  terms  of  separation,  with  alimony  allowed  pendente 
lite,  may  maintain  trespass,  in  the  name  of  her  husband, 
against  wrong  doers,  for  breaking  and  entering  her  house,  and 
talting  her  goods.    9      R*  ^70. 

A  husband  who  has  abjured  the  realm,  or  wTho  is  banished, 
is  thereby  dvditer  mortuus ;  and  being  disabled  to  sue  or  be 
sued  in  right  of  bis  wife,  she  must  be  considered  as  a  feme 
sole;  for  it  would  be  unreasonable  that  she  should  be  remedi- 
less on  her  part,  and  equally  hard  on  those  who  had  any  de- 
mands on  her,  that,  not  being  able  to  have  any  redress  from 
the  husband,  thev  should  not  have  any  against  her.  Bro. 
Banm  and  Feme,' 66:  Co.  Lit.  133:  1  Roll.  Rep.  400 :  Moor, 
851:  3  Bulsi.  188:  1  Buhl.  140:  2  Vern.  104. 

So  where  a  married  man  was  transported  for  felony,  the 
Court  of  King  s  Bench  held  that  the  wife  might  be  sued  alone, 
for  debt  contracted  by  her  after  the  transportation.  1  Term 
Rep.  9:  and  see  4  Esp.  Ca.  27.  And  so  also  though  he  remain 
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during  his  sentence  at  the  hulks;  7  Ring.  702  ;  hut  not  on  the 
ground  of  the  husband  having  been  bankrupt  and  absconding 
without  appearing  to  his  commission.  Q  Bing.  292.  But  qucere 
w] i ether  she  can  be  sued  as  a  feme  sole  after  the  period  of 
transportation  is  expired  and  the  husband  not  returned  ?  2  Bos. 
$  PulL  233. 

A  husband  is  not  bound  to  receive,  nor  is  he  liable  to  pay 
for  necessaries  found  to  his  wife  after  she  has  committed 
adultery,  though  he  has  before  committed  adultery  himself,  and 
turned  her  out  of  doors  without  any  imputation  on  her  conduct. 
6  Term  Rep.  60S :  and  see  1  Barn.  §  Adol  227. 

But  the  wife's  adultery  is  no  bar  to  an  action  by  her  trustee 
against  the  husband,  on  his  covenant,  to  pay  a  separate  main- 
tenance.   2  Barn.  Sp  C.  547:  8  Bing,  256. 

But  where  the  wife  having  committed  adultery,  the  husband 
left  her  in  his  house  with  two  children  bearing  his  name,  but 
wit  bout  making  any  provision  for  her  in  consequence  of  the 
separation ;  although  she  continued  in  a  state  of  adultery, 
the  Court  of  Common  Fleas  held  that  the  husband  was  liable 
for  necessaries  furnished  to  her,  unless  it  appear  that  the 
plaintiff  knew,  or  ought  to  have  known,  the  circumstances 
under  which  she  was  living.    1  Bos.  $  Pull.  226. 

If  the  wife's  situation  is  rendered  dangerous  by  the  husband's 
cruelty  and  ill-treatment,  it  is  equivalent  to  turning  her  out  of 
doors,  and  the  husband  is  liable  for  necessaries  supplied  to  her. 
3  Esp.  Ca.  251  :  1  Set.  X.  P.  26k  And  Lord  Ellcnborough 
held  that  it  was  the  same  if  the  husband  rendered  his  home 
unfit  for  his  wife  by  bringing  another  woman  to  Jive  in  it. 
1  Sel.  N.  P.  363:  2  Stark.  87-  s.  q.;  3  Taunt.  420:  and  see 
3  Bing.  27:  1  Younge  $  J.  501. 

The  baron  in  an  account  shall  be  not  charged  by  the  receipt 
of  his  wife,  except  it  came  to  his  use.  1  Danv.  707.  Yet  if  she 
usually  receives  and  pays  money,  it  will  bind  him  in  equity, 
Abr.  Cas.  Eq.  6l.  And  why  not  in  law,  in  an  action  for 
money  had  and  received  ?  For  goods  sold  to  a  wife,  to  the 
use  of  the  husband,  the  husband  shall  be  charged,  and  be 
obliged  to  pay  for  the  same,    Sid.  425. 

If  the  wife  pawn  her  clothes  for  money,  and  afterwards  6or- 
rotvs  money  to  redeem  them,  the  husband  is  not  chargeable, 
unless  he  were  consenting,  or  that  the  first  sum  came  to  his 
use.    2  Show.  283. 

If  a  wife  takes  up  clothes,  as  silk,  &c.  and  pawns  them  be- 
fore made  into  clothes,  the  husband  shall  not  pay  for  them, 
because  they  never  came  to  his  use ;  otherwise  if  made  up 
and  worn,  and  then  pawned;  per  Ilultj  Ch.  J.  at  Guildhall. 
1  Salk.  I  IS. 

A  wife  may  use  the  goods  of  her  husband,  but  she  may  not 
dispose  of  them  :  and  if  sdie  takes  them  away,  it  is  not  felony, 
for  she  cannot  by  our  law  steal  the  goods  of  her  husband  ;  but 
if  she  delivers  them  to  an  adulterer,  and  he  receives  them,  it 
will  be  felony  in  him.    3  Inst.  308.  310. 

If  the  baron  is  beyond  sea  in  any  voyage,  and  during  his  ab- 
sence his  wife  buys  necessaries,  this  is  a  good  evidence  for  a 
jury  to  find  that  the  baron  assumpsit.    Sid.  127. 

By  the  custom  <f  London ,  if  a  feme  covert  trades  by  herself, 
in  a  trade  with  which  her  husband  does  not  inlermeddle,  she 
may  sue  and  be  sued  as  -a feme  sole.    1 0  Mod.  6. 

But  in  such  case  she  cannot  give  a  bond  and  warrant  of  at- 
torney to  confess  a  judgment :  and  when  sued  as  a  feme  sole, 
she  must  he  sued  in  the  courts  of  the  city  of  London ;  for  if 
sued  in  the  courts  above,  the  husband  must  be  joined.  So  the 
wife  alone  cannot  bring  an  action  in  the  courts  above,  but  only 
in  the  city  courts;  and  this  even  though  her  husband  be  dead, 
if  the  cause  of  action  accrued  in  his  life- time.  4  Term  Rep. 
36l,  2.    See  tit.  London. 

If  a  feme  covert,  without  any  authority  from  her  husband, 
contract  with  a  servant  by  deed,  the  servant,  having  performed 
the  service  stipulated,  may  maintain  assumpsit  against  the  hus- 
band.   6  T.  R.  176:  and  see  1  Bing.  R.  199- 

VII,  Where  she  alone  shall  be  punished  for  a  criminal 
t  2 
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usury.  Skin.  348.— For  barratry.  1  Hawk.  P.  C.  c  81.  §  b. 
See  c.  1.  §  13.— For  a  forcible  entry.  1  Hawk.  P.  C.  c.  64.  §35, 
—For  keeping  a  ganiJng  house.  10  ATorf.  335. — Keeping  a 
bawdy-house,  if  the  husband  does  not  live  with  her.    1  Bac. 

Abr.  See  ante*  For  trespass  or  slander.   Keihv.  6l  :  Ro.  Ab. 

881:  L«w*.  122:  Cro.  Car.  37 6:  see  1  Jffffl?*.  P.  C.  c.  1. 
S  13.  in  note. 

Where  a  woman  was  indicted  for  falsely  swearing  herself  to 
be  next  of  kin,  and  procuring  administration,  it  appears  to 
have  been  held  by  all  the  judges  that  she  was  guilty  of  the 
offence,  though  her  husband  was  present  when  she  took  the 
oath.    Red  v.  Dfcfe  Rim.  on  Cri.  16. 

A  man  must  answer  for  the  trespasses  of  his  wife  :  if  a/em* 
covert  slander  any  person,  &c.  the  husband  and  wife  must  be 
sued  for  it,  and  execution  is  to  be  awarded  against  him. 
1 1  Rep.  62  :  see  post,  X. 

Husband  and  wife  may  be  found  guilty  of  nu&ance,  battery, 
&c    W)  Mod.  63. 

If  the  wife  incur  the  forfeiture  of  a  penal  statute,  the  hus- 
band may  be  made  a  party  to  an  action  or  information  for  the 
same  :  as  he  may  be  generally  to  any  suit  for  a  cause  of  action 
given  by  his  wife,  and  shall  be  liable  to  answer  what  shall  be 
recovered  t  hereon.     1  Hawk.  P.  C  c.  1. 

For  the  punishment  of  femes  covert,  see  tits.  Felony,  Trea- 
son, 4c.    And  see  Bac.  Ab.  Baron  and  Feme.  (G.) 

VIII,  What  Acts  done  by  the  Husband,  or  Wife  alone,  or 
jointly  with  the  Wife,  will  hind  the  Wife  ;  and  therein  of  her 
Agreement  or  Xtisagteement  to  such  Acts  after  the  Death  of  tk 
Husband. — A  wife  is  sub  potentate  viri,  and  therefore  her  acti 
shall  not  bind  her,  unless  she  levy  a  fine,  &c.  when  she  is 
examined  in  private,  whether  she  doth  it  freely,  or  bv  conipul- 
husband,  or  be  guilty  of  treason,    sion  of  the  husband ;  if  baron  and  feme  levy  a  fine,  this  will  bar 

the  feme  ;  and  where  the  feme  is  examined  by  writ,  she  shall 
he  bound,  else  not.    1  Datw.  Ab.  70S  :  sec  ante,  IV. 

If  a  common  recovery  be  suffered  by  husband  and  wife  of 
the  wife's  lands,  this  is  a  bar  to  the  wife:  for  she  ought  to  be 
examined  upon  the  recovery.  PL  Com.  414.  a  :  10  Co.  43.  a: 
1  Rot  I.  3VJ.  1.19- 

So  if  husband  and  wife  are  vouchees  in  a  common  recovery, 
the  recovery  shall  he  a  bar,  though  the  wife  be  not  examined; 
for  though  it  be  proper  that  she  be  examined,  yet  that  is  not 
necessary,  and  is  frequently  omitted.    1  Sid.  11;  Sti.  319,  320. 

A  recovery,  as  well  as  a  fine  by  a  feme  covert,  is  good  to 
bar  her,  because  the  praecipe  in  the  recovery  answers  the  writ 
of  covenant  in  the  fine,  to  bring  her  into  court,  where  the 
examination  of  the  judges  destroys  the  presumption  of  the 
law,  that  this  is  done  by  the  coercion  of  the  husband,  for  then 
it  is  to  be  presumed  they  would  have  refused  her.  10  Co,  4S: 
1  Roll.  Ab.  395. 

By  the  custom  in  some  cities  and  boroughs,  a  bargain  and 
sale  by  the  husband  and  wife,  where  the  wife  is  examined  by 
the  mayor  or  other  officer,  binds  the  wife  after  the  husband's 
death.  '  2  Inst.  673.  And  it  seems  that  by  stat.  34  H.  8.  c.  22. 
all  such  customary  conveyances  shall  be  of  force  notwithstand- 
ing the  stat.  32  H.  8.  c.  28.    See  ante,  Div.  IV. 

So  by  custom  in  Denbigh  in  Wales,  a  surrender  by  husband 
and  wife,  where  the  wife  is  examined  in  court  there,  binds  the 
wife  and  her  heirs  as  a  fine  does ;  and  this  custom  is  not  taken 
away  by  stat.  27  H.  8.  c.  2f>.  for  it  is  reasonable  and  agreeable 
to  some  customs  in  England.    Dyer,  363.  b. 

So  a  surrender  of  a  copyhold  by  husband  and  wife,  the  wife 
being  examined  by  the  steward,  binds  the  wife.  Com.  Dtg* 
tit.  Baron  and  Feme  (G.  4.),  there  cites  Litt.  274.  hut  which 
is  to  a  different  purpose. 

A  wife  is  disabled  to  make  contracts,  &c.  3  Inst.  1 10.  And 
if  a  married  woman  enters  into  bond  -as  feme  sole,  if  she  n 
sued  as  feme  sole,  she  may  plead  non  est  factum,  and  the  cover- 
ture will  avoid  her  bond.  1  Lilt.  Ab.  217-  A  feme  covert 
may  plead  no?i  assumpsit,  and  give  coverture  in  evidence, 
which  makes  it  no  promise,  &c.    Raym.  3£)5. 


Offence,  and  where  the  Husband  shall  be  answerable  for  what 
she  does  in  a  civil  Action.— In  some  cases  the  command  or  au- 
thority of  the  husband,  either  express  or  implied,  will  privilege 
the  wife  from  punishment,  even  for  capital  offences.  And 
therefore  if  a  woman  commit  bare  theft  or  burglary  by  the 
coercion  of  her  husband  (or  even  in  his  company,  which  the 
law  construes  a  coercion),  she  is  not  guilty  of  any  crime,  being 
considered  as  acting  by  compulsion,  and  not  of  her  own  will. 

But  for  crimes  mala  in  se}  not  being  merely  offences  against 
the  laws  of  society,  she  is  answerable;  as  for  murder  and  the 
like  ;  not  only  because  these  are  of  a  deeper  die,  but  also  since 
in  a  state  of  nature  no  one  is  in  subjection  to  another,  it  would 
be  unreasonable  to  screen  an  offender  from  the  punishment 
due  to  natural  crimes,  by  the  refinements  and  subordinations 
of  civil  society.  So  if  a  wife  be  accessary  before  the  fact  to 
murder  she  'shall  not  be  acquitted  on  the  presumption  of 
coercion.  1  Hale's  P.  C.  47.  In  treason  also  (the  highest 
crime  which  a  member  of  society  can,  as  such,  be  guilty  of), 
no  plea  of  coverture  shall  excuse  the  wife  :  no  presumption  of 
the  husband's  coercion  shall  extenuate  her  guilt.  1  Hale*  P. 
C.  47.  And  this  as  well  because  of  the  odiousncss  and  dan- 
gerous consequence  of  the  crime  itself,  as  because  the  husband 
having  broken  through  the  most  sacred  tie  of  social  community, 
by  rebellion  against  the  state,  has  no  right  to  that  obedience 
from  a  wife  which  he  himself  as  a  subject  has  forgotten  to  pay. 
4  Comm.  28,  2Q.  (But  she  shall  not  be  considered  criminal 
for  receiving  her  husband,  though  guilty  of  treason,  nor  for  the 
receiving  another  offender  jointly  with  her  husband.  Leach's 
Hawk.  P.  C.  i.e.  1.  §  11.  in  note.)  —  See  tit.  Accessary.  And 
»ee  BlacksL  Com.  4.  28,  note  (lGth  ed.)  as  to  the  origin  of 
the  wife's  exemption. 

If  also  a  feme  commit  a  theft  of  her  own  voluntary  acty  or  by 
the  bare  command  of  her 

murder,  or  robbery,  though  in  company  with  or  by  coercion  of" 
her  husband,  she  is  punishable.  1  Hawk.  P.  C.  c.\.  §  11.— 
The  distinction  between  her  guilt  in  burglary  or  theft  and 
robbery  seems  to  be,  that  in  the  former,  if  committed  through 
the  means  of  her  husband,  "she  cannot  know  what  property 
her  husband  may  claim  in  the  goods  taken;"  10  Mod.  63  ; 
but  a  better  reason  is,  that  the  law  considers  her  as  acting  by 
compulsion,  and  not  of  her  own  will.  Kel  31  :  1  Hate,  45. 
But  in  robbery  the  wife  has  an  opportunity  of  judging  in  what 
sort  of  right  the  goods  are  taken.  Leach's  Hawk,  P.  C.  i.  c.  1. 
§  9-  in  note. 

If  the  wife  receive  stolen  goods  of  her  own  separate  act, 
without  the  privity  of  her  husband,  or  if  he,  knowing  thereof, 
leave  the  house  and  forsake  her  company,  she  alone  shall  he 
guilty  as  accessary.  22  Ass.  40  :  Bait.  157:  1  Hale,  P.  C.  5  Hi. 

In  inferior  misdemeanors  also,  another  exception  may  he 
remarked ;  that  a  wife  may  be  indicted  and  set  in  the  pillory 
with  her  husband,  for  keeping  a  brothel ;  for  this  is  an  offence 
touching  the  domestic  economy  or  government  of  the  house, 
in  which  the  wife  has  a  principal  share ;  and  is  also  such  an 
offence  as  the  law  presumes  to  be  generally  conducted  by 
the  intrigues  of  the  female  sex.  1  Hawk.  P.  C.  c.  1.  §  12: 
10  Mod.  63. 

A  feme  covert  generally  shall  answer,  as  much  as  if  she 
were  sole,  for  any  offence  not  capital  against  the  common  law 
or  statute ;  and  if  it  be  of  such  a  nature  that  it  may  be  com- 
mitted by  her  alone,  without  the  concurrence  of  her  husband, 
she  may  be  punished  for  it  without  the  husband,  by  way  of 
indictment,  which  being  a  proceeding  grounded  merely  on  the 
breach  of  the  law,  the  husband  shall  not  he  included  in  it  for 
any  offence  to  which  he  is  no  way  privy.  9  Co,  71  :  1  Hawk. 
P.'CcA.§9:  see  Moor,  813  :  Hob.  93  :  Noy,  103  :  Savif.  25  : 
Cro.  Jac.  482:  11  Co.  61. 

A  feme  may  be  indicted  alone  for  a  riot*  Dall.  447.— For 
selling  gin  against  the  stat.  9  G.  2.  c  23.  Sir.  1120.— For 
recusancy.  Id.  ib. :  Hob.  961  1  Sid.  410:  11  Co/64:  Sav.25. 
— For  being  a  common  scold.  6  Mod.  2 1 3.  239- — For  assault 
and  battery.    Salk.  384.— For  forestalling.    Sid,  410.— For 
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In  case  money  be  due  to  the  husband  by  bill  or  bond,  or  for 
rent  on  a  lease,  an  1  it  is  paid  to  the  wife;  this  shall  not 
prejudice  him,  if  after  payment  he  publicly  disagrees  to  it. 
19  Jac.  1.  B.  R.  2  Shep.  Ab.  ¥Z6.  Contra,  if  she  is  used  to 
receive  money  for  him,  or  if  it  can  be  proved  the  money  paid 
came  to  his  use* 

If  a  feme  covert  levies  a  fine  of  her  own  inheritance  with- 
out her  husband,  this  shall  bind  her  and  her  heirs,  because 
they  are  estopped  to  claim  any  thing  in  the  land,  and  cannot 
be  admitted  to  say  she  was  covert  against  the  record ;  but  the 
husband  may  enter  and  defeat  it,  either  during  the  coverture, 
to  restore  him  to  the  freehold  lie  held  jure  uxoris,  or  after  her 
death  to  restore  himself  to  his  tenancy  by  the  curtesy,  because 
no  act  of  a  feme  covert  can  transfer  that  interest  which  the 
intermarriage  has  vested  in  the  husband  ;  and  if  the  husband 
avoids  ic  during  the  coverture,  the  wife  or  her  heirs  shall  never 
after  be  bound  by  it,  Bro.  tit.  Fines,  33:  10  Co.  43  :  I  lob. 
225  :  7  Co.  8 :  Co.  Lit.  46. 

Lease  made  by  baron  and  feme,  shall  be  said  to  be  the  lease 
of  them  both  till  the  feme  disagrees,  which  she  cannot  do  in  the 
life  of  the  baron .    Br.  Agreement,  pi  6, 

The  examination  of  a  feme  covert  is  not  always  necessary 
in  levying  of  fines,  because  that  being  provided  that  she  may 
not  at  the  instance  of  her  husband  make  any  unwary  disposi- 
tion of  her  property,  it  follows,  that  when  the  husband  and 
wife  do  not  take  an  estate  by  the  fine,  and  part  with  nothing, 
the  feme  need  not  be  examined;  but  where  she  is  to  convey 
or  pass  any  estate  or  interest,  either  by  herself  or  jointly  with 
her  husband,  there  she  ought  to  be  examined  ;  therefore  if  A, 
levies  a  fine  come  ceo  to  baron  and  feme,  and  they  render  to 
the  conuzor,  the  feme  shall  be  examined ;  so  it  is  where  she 
takes  an  estate  by  the  fine  rendering  rent  2  Inst.  515: 
2  Roll*  Ah.  17*  Where  husband  and  wife  have  a  joint  power 
of  appointment  of  the  wife's  estate  by  formal  deed,  and  they 
agree  to  sell  it,  the  agreement  is  not  binding  on  the  woman. 
2  Jac.  Sf  Walk.  425  ;  and  see  Bac.  Ah.  Baron  and^Feme.  (K.) 
(7th  ed.) 

If  baron  and  feme  by  fine  $ur  concessit  grant  land  to  J.  S. 
for  ninety-nine  years,  and  warrant  the  said  land  to  J.  S. 
during  the  said  term,  and  the  baron  dies,  and  J.  S.  is  evicted 
by  one  that  hath  a  prior  title,  he  may  thereupon  bring  cove- 
nant against  the  feme,  notwithstanding  she  was  covert  at  the 
time  when  the  fine  was  levied.  2  Sauna*  177"  1  Sid*  466*.  Si  C. : 
1  Mod.  290  :  2  Keb.  684.  702.    See  tit.  Fines. 

If  a  husband  disseise  another  to  the  use  of  his  wife,  this 
does  not  make  her  a  disseisoress,  she  having  no  will  of  her 
own,  nor  will  any  agreement  of  hers  to  the  disseisin  during  the 
coverture  make  her  guilty  of  the  disseisin,  for  the  same  rea- 
son: but  her  agreement  after  her  husband's  death  will  make 
her  a  disseisoress,  because  then  she  is  capable  of  giving  her' con- 
tent, and  that  makes  her  tenant  of  the  freehold,  and  so  sub- 
ject to  the  remedy  of  the  disseisee.  1  Roll.  Ah.  660 :  Bro. 
Disseisin  j  67- 

But  if  a  feme  covert  actually  enters  and  commits  a  disseisin, 
either  sole  or  together  with  her  husband,  then  she  is  a  dis-t 
«eisorcss,  because  thereby  gains  a  wrongful  possession  ;  but 
such  actual  entry  cannot  be  to  the  use  of  her  husband  or  a 
stranger,  so  as  to  make  them  disseisors,  because,  though  by  such 
entry  she  gains  an  estate,  yet  she  has  no  power  of  transferring 
it  to  another.  Co.  Lit.  357  I  Boll.  Ab.  660 :  Bro.  Disseisin, 
15.67:  sec  8  //.  6.  14.  cord. 

If  the  husband,  seised  of  lands  in  right  of  his  wife,  makes  a 
lease  thereof  for  years  by  indenture  or  deed  poll,  reserving 
rent ;  ail  the  books  agree  this  to  be  a  good  lease  for  the  whole 
term,  unless  the  wife,  by  some  act  after  the  husband's  death, 
shows  her  dissent  thereto ;  for  if  she  accepts  rent  which  be- 
comes due  after  his  death,  the  lease  is  thereby  become  absolute 
and  unavoidable  ;  the  reason  whereof  is,  that  the  wife,  after  her 
intermarriage,  being  by  law  disabled  to  contract  for,  or  make 
any  disposition  of,  her  own  possessions,  as  having  subjected 
herself  and  her  whole  will  to  the  will  and  power  of  her  hus- 


band ;  the  law  therefore  transfers  the  power  of  dealing  and 
contracting  for  her  possessions  to  the  husband,  because  no 
other  can  then  intermeddle  therewith,  and  without  such  power 
in  the  husband  they  would  be  obliged  to  keep  them  in  their 
own  manu ranee  or  occupation,  which  might  be  greatly  to  the 
prejudice  of  both  ;  but  to  prevent  the  husband's  abusing  such 
power,  and  lest  he  should  make  leases  to  the  prejudice  of  his 
wife's  inheritance,  the  law  has  left  her  at  liberty  after  his 
death,  either  to  affirm  and  make  good  such  lease,  or  defeat 
and  avoid  it,  as  she  finds  it  subservient  to  her  own  interest ; 
and  this  she  may  do,  though  she  joined  in  such  lease,  unless 
made  pursuant  to  stat.  32  H.  8.  c.  28.  See  ante,  IV. :  liro. 
Acceptance,  10:  Bro.  Leases,  24:  Cro.  Jac.  332  :  2  And.  42: 
Co.  Lit.  45:  Ploiv.  137:  Cro.  Jac  563:  Yelv.  1:  Cro. 
Elk.  769. 

Husband  and  wife  make  a  lease  for  years,  by  indenture,  of 
the  wife's  lands,  reserving  rent ;  the  lessee  enters;  the  husband 
before  any  day  of  payment  dies  ;  the  wife  takes  a  second  hus- 
band, and  he  at  the  day  accepts  the  rents,  and  dies;  and  it  was 
held,  that  the  wife  could  not  now  avoid  the  lease,  for  by  her 
second  marriage  she  transferred  her  power  of  avoiding  it  to 
her  husband,  and  his  acceptance  of  the  rent  binds  her,  as  her 
own  act  before  such  marriage  would  have  done  ;  for  he  by  the 
marriage  succeeded  into  the  power  and  place  of  the  wife,  and 
what  she  might  have  done  either  as  to  affirming  or  avoiding 
such  lease  before  marriage,  the  same  may  the  husband  do 
after  the  marriage.  Dyer,  159:  1  Roll.  Ab.  475  :  1  Roll. 
Rep.  132. 

A  re-delivery  by  the  wife  after  the  death  of  her  husband, 
of  a  deed  delivered  by  her  during  the  coverture  is  a  sufficient 
confirmation  of  such  deed  so  as  to  bind  her,  without  its  being 
re- executed  or  re-attested — and  circumstances  alone  may  be 
equivalent  to  such  re-delivery,  though  the  deed  be  a  joint  deed 
by  baron  and  feme  affecting  the  wife's  land;  and  no  line  levied. 
Cowp.  201. 

The  husband  being  seised  of  copyhold  lands  in  right  of  his 
wife  in  fee,  makes  thereof  a  lease  for  years  not  warranted  by 
the  custom,  which  is  a  forfeiture  of  her  estate ;  yet  this  shall 
not  bind  the  wife  or  her  heirs  after  the  husband's  death,  but 
that  they  may  enter  and  avoid  the  lease,  and  thereby  purge  the 
forfeiture  ;  and  the  diversity  seems  between  this  act,  which  is 
at  an  end  when  the  lease  is  expired  or  defeated  by  the  entry  of 
the  lord,  or  the  wife  after  the  husband's  death,  and  such  acts 
as  are  a  continuing  detriment  to  the  inheritance,  as  wilful  waste 
by  the  husband,  which  tends  to  the  destruction  of  the  manor; 
so  of  non-payment  of  rent,  denial  of  suit  or  service;  for  such 
forfeitures  as  these  bind  the  inheritance  of  the  wife  after  the 
husband's  death  ;  but  in  the  other  case  the  husband  cannot 
forfeit  bv  this  lease  more  than  he  can  grant,  wThich  is  but  for 
his  own  "life.  2  Roll  Rep.  344.  36 U  372  :  Cro.  Car.  7:  Cm 
Eliz.  149:  4  Co.  27. 

A  feme  covert  is  capable  of  purchasing,  for  such  an  act  does 
not  make  the  property  of  the  husband  liable  to  any  disadvan- 
tage, and  the  husband  is  supposed  to  assent  to  this,  as  being 
to  his  advantage,  but  the  husband  may  disagree  ;  and  that 
shall  avoid  the  purchase  ;  but  if  he  neither  agrees  nor  disagrees, 
the  purchase  is  good,  for  his  conduct  shall  be  esteemed  a  tacit 
consent,  since  it  is  to  turn  to  his  advantage  ;  but  in  this  case, 
though  the  husband  should  agree  to  purchase,  yet  after  his 
death  she  may  waive  it,  for  having  no  will  of  her  own  at  the 
time  of  the  purchase,  she  is  not  indispensably  bound  by  the 
contract ;  therefore  if  she  does  not,  when  under  her  own 
management  and  will,  by  some  act,  express  her  agreement  to 
such  purchase,  her  heirs  shall  have  the  privilege  of  departing 
from  it.    Co*  Lit.  3.  a. 

Jointress  paying  off  a  mortgage  was  decreed  to  hold  over  till 
she  or  her  executor  be  satisfied,  and  interest  to  be  allowed  her. 
Chart.  Cases,  271- 

The  husband  gave  a  voluntary  bond  after  marriage  to  make 
a  jointure  of  a  certain  value  on  his  wife;  the  husband  accord- 
ingly makes  a  jointure  ;  the  wife  gives  up  the  bond;  the  join- 
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ture  is  evicted;  the  jointure  shall  he  made  good  out  of  the 
husband's  personal  estate,  there  being  no  creditors  in  the  case ; 
and  the  delivery  up  of  the  bond  by  a  feme  covert  could  no 
"ways  bind  her  interest.    Vent.  427-  pi-  402. 

A  feme  covert  agrees  to  sell  her  inheritance,  so  as  she  might 
have  200/.  of  the  money  secured  to  her ;  the  land  is  sold,  and 
the  money  put  out  in  a  trustee's  name  accordingly  ;  this  money 
shall  not  be  liable  to  the  husband's  debts,  nor  shall  any  promise 
by  the  wife,  to  that  purpose,  subsequent  to  the  first  original 
agreement,  be  binding  in  that  behalf.  2  Vern.  64,  65.  pi  58. 
Trin.  1688. 

It  is  a  general  rule  that  a  fane  covert,  acting  with  respect 
to  her  separate  property,  is  competent  to  act  in  all  respects  as 
if  she  were  a  feme  sole.  2  Vez.  l(JO:  1  Bro.  C.  R.  20  :  and 
see  1  Vez.  163:  see  Bac.  Ab.  Baron  and  Feme(M.)  (7th  cd,) 
and  the  eases  there  cited. — Where  the  wife,  being  authorised  by 
settlement  to  dispose  of  her  separate  estate,  contracted  to  sell  it, 
the  Court  of  Chancery  will  bind  her  to  a  specific  performance. 

1  Vez.  51?*-  1  Bro.  C  B.  SO.— So  the  bond  of  a  fane  covert, 
jointly  with  her  husband,  shall  bind  her  separate  estate.  1  Bro. 
C.  R  .  16:  2  Vez.  1Q0.  So  where  she  accepted  a  bill  for  a 
milliner's  debt,  it  was  held  a  charge  on  her  separate  estate. 
15  Ves.  596:  and  see  17  Ves.  305  \  3  Madd.  387:  2  Roper  on 
Husband  and  Wife,  2 4-2.  306.    See  also  tit.  Copyhold* 

IX.  Where  the  Husband  and  Wife  must  Join  in  bringing 
Jettons. —  In  those  cases  where  the  debt  or  cause  of  action  will 
survive  to  the  wife,  the  husband  and  wife  are  regularly  to 
join  in  action ;  as  in  recovering  debts  due  to  the  wrife  before 
marriage ;  in  actions  relating  to  her  freehold  or  inheritance, 
or  injuries  done  to  the  person  of  the  wife,    1  Rolf.  Ab.  347  S 

2  Mod.  26<). 

But  if  a  feme  sole  hath  a  rent-charge,  and  rent  is  in  arrear, 
and  she  marries,  and  the  baron  distrains  for  this  rent,  and 
thereupon  a  rescous  is  made,  this  is  a  tort  to  the  baron  himself, 
and  he  may  have  an  action  alone.  Cro.  Eliz.  439  :  Owen,  82. 
S.  P.  :  Moor,  584.  S.  C. 

So  if  a  feme  sole  hath  right  to  have  common  for  life,  and  she 
takes  husband,  and  she  is  hindered  in  taking  the  common,  he 
may  have  an  action  alone  without  his  wife,  it  being  only  to  re- 
cover damages*    2  Bulst.  1 4. 

But  if  a  baron  and  feme  are  disseised  of  the  lands  of  the 
feme,  they  must  join  in  action  for  the  recovery  of  this  land. 

1  Bulst.  21. 

If  the  husband  and  wife  grant  a  lease  of  the  wife's  lands 
under  seal,  and  the  lessee  covenants  with  the  husband  and  wife, 
or  the  heirs  and  assignees  of  the  wife,  to  pay  the  rent,  the 
husband  cannot,  after  the  death  of  the  wife,  sue  for  the  rent 
on  the  covenant,  for  the  rent  belongs  to  the  wife's  heirs, 

2  Bing.  112, 

The  baron  may  have  an  action  alone  upon  the  stat.  5  7?.  2. 
si.  1 .  c.  8.  for  entering  into  the  land  of  the  feme ;  trespass  and 
taking  charters  of  the  inheritance  of  the  feme ;  quare  impedit, 
SfC.  But  for  personal  torts  they  must  join,  though  the  baron 
is  to  have  the  damages.  1  Dane.  709  :  1  Roll.  Rep,  360.  The 
husband  is  to  join  in  actions  for  battery  to  the  wife ;  and  a 
wife  may  not  bring  any  action  for  wrong  to  her  without  her 
husband,  Co.  Lit.  132,  236.  An  action  for  a  battery  on  the 
wife,  brought  by  husband  and  wife,  must  be  laid  to  the  damage 
of  both.  2  Ld.  Raym.  1209.  For  an  injury  done  to  the  wife 
alone,  action  cannot  be  maintained  by  the  husband  alone,  with- 
out her ;  but  for  assault,  and  debauching  or  lying  with  the 
wife,  or  for  a  loss  and  injury  done  to  the  husband,  in  depriving 
him  of  the  conversation  and  service  of  his  wife,  he  alone  may 
bring  an  action ;  and  these  last  actions  are  laid  for  assault,  and 
detaining,  &c.  the  wife,  per  quod  consortium  amisit,  $c.  Cro. 
Jac.  538  :  see  Yelv.  SQ.  If  the  wife  join  in  the  action,  her 
interest  must  appear  on  the  face  of  the  declaration,  or  it  will 
be  bad-    2  New  R.  409, 

For  taking  any  thing  from  the  wife,  the  hushand  only  is  to 
bring  the  action,  who  has  the  property  ;  for  the  wife  hath  not 


the  property.  In  all  cases  where  the  feme  shall  not  have  the 
t  hi  fig  recovered,  but  the  husband  only,  he  alone  Is  to  bring  fjtc 
action,  1  Roll  Rep.  360.  except  as  above,  Sec.  For  a  personal 
duty  to  the  wife,  the  baron  only  may  bring  the  action  :  and 
the  husband  is  entitled  to  the  fruits  of  his  wife's  labour,  for 
which  he  may  bring  quantum  meruit.  1  Lilt.  Abr. :  1  $alk. 
]]4.  In  case,  before  marriage,  a  feme  enters  into  articles 
concerning  her  estate,  she  is  as  a  separate  person ;  and  the 
husband  may  be  plain  tiff  in  equity  against  the  wife.  Prec. 
in  Chan.  24* 

Where  the  feme  is  administratrix,  the  suit  must  be  in  both 
their  names;  for  by  the  intermarriage,  the  husband  hath  au- 
thority to  intermeddle  wTith  the  goods  as  well  as  the  wife; 
but  in  the  declaration,  the  granting  the  administration  to  the 
feme  must  be  set  forth.  Vide  the  Books  of  Entries,  and  Godk 
40.  pi.  44. 

In  action  for  goods  which  the  feme  hath  as  executrix,  they 
must  join,  to  the  end  that  the  damages  thereby  recovered 
mav  accrue  to  her  as  executrix,  in  lieu  of  the  goods.  Went. 
Off.  Ex.  207, 

In  an  action  upon  a  trover  before  marriage,  and  a  conversion 
after,  the  baron  and  feme  ought  to  join  ;  for  this  action,  as  a 
trespass,  disaffirms  the  property  ;  but  the  baron  alone  ought  to 
bring  a  replevin,  detinue,  SfC,  for  the  allegations  admit  and 
affirm  a  property  in  the  feme  at  the  time  of  the  marriage, 
which,  bv  consequence,  must  have  vested  in  the  baron  ;  1  Sid, 
172:  1  'Keb.  641.  8.  C:  1  Vent.  26 1  :  2  Lev.  107-  S.  P.; 
and  that  he  may  join  the  wife  at  his  election. 

If  A.  declares  that  the  defendant,  being  indebted  to  him 
and  his  wife,  as  executrix  to  one  J,  S.,  in  consideration  that  A. 
w  ould  forbear  to  sue  him  for  three  months,  assumed,  Sic.  and 
avers  that  he  forbore,  and  that  his  wife  is  still  alive,  the  action 
is  well  maintainable  by  the  husband  alone,  for  this  is  on  a  new 
contract,  to  which  the  wife  is  a  stranger.  Carth.  462:  1  SalL 
117  :  Yelv.  84;  Cro.  Jac.  110.  S.  P. 

Where  a  right  of  action  doth  accrue  to  a  woman  before 
marriage,  as  where  a  bond  is  made  to  her  and  forfeited,  there, 
if  she  marry,  she  must  be  joined  with  the  husband  in  an  action 
debt  against  the  obligor,  Owen,  82  :  and  see  1  Maule     S,  176. 

Where  the  hushand  and  wife  joined  in  suing  for  money  lent 
by  the  wife  before  marriage,  and  the  wife  died,  it  was  held 
that  the  suit  abated.    Checchi  v.  Powell,  6  Barn.  <fy  C.  253. 

In  all  actions  real  for  the  land  of  the  wife,  the  husband  and 
wife  ought  to  join,  R.  1  Bulst.  21.  So,  in  actions  personal 
for  a  chose  in  action,  due  to  the  wife  before  coverture.  1  Rod. 
347.  LSS  :  Cro.  EL  537  :  vide  Com.  Dig.  And  the  wife  meg 
join  with  the  husband  in  an  action  on  a  promissory  note  made 
to  her  during  the  coverture.  2  Maule  &  S.  393  :  S.  V.  fly. 
#  Moo.  Ca.  102. 

^  In  the  civil  law  the  husband  and  wife  are  considered  as  two 
distinct  persons  ;  and  may  have  separate  estates,  contracts, 
debts,  and  injuries:  and  therefore,  in  our  ecclesiastical  courts, 
a  woman  may  sue  and  be  sued  without  her  husband.  2  JM 
Ab.  29S.    See  tit.  Actim, 

X,  Where  they  must  be  jointly  sued.— The  husband  is  bv  law 
answerable  for  all  actions  for  which  his  wife  stood  attached  at 
the  time  of  the  coverture,  and  also  for  all  torts  and  trespasses 
during  coverture,  in  which  cases  the  action  must  be  joint  against 
them  both  ;  for  if  she  alone  were  sued,  it  might  be  a  means  of 
making  the  husband's  property  liable,  without  giving  him  an 
opportunity  of  defending  himself.  Co.  Lit.  \33:  Doctr. 
Placit.  3 :  2  Hen.  6.  4. 

If  goods  come  to  a  feme  covert  by  trover,  the  action  may  be 
brought  against  hushand  and  wife,  but  the  conversion  mark 
laid  only  in  the  husband,  because  the  wife  cannot  convert 
goods  to  her  own  use  ;  and  the  action  is  brought  against  both, 
because  both  were  concerned  in  the  trespass  of  taking  them- 
See  Co,  Lit.  3.51  :  1  Roll.  Ab.  6.  pi.  7  ;  Yelv.  166:  Noy,  79- 
1  Leon.  312:  Cro.  Car.  254.  494  :  1  Roll  Ab.  348.  But  in 
debt  upon  a  devastavit  against  baron  and  feme  executrix,  it 
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shall  not  be  laid  quod  devasiaverunf,  for  a  feme  covert  cannot 
waste.  2  Lev.  145.  It  is  now  held  lhat  a  declaration  stating 
a  joint  conveyance  by  husband  and  wife  is  good  after  verdict. 
3  Barn.  #  A.  68*. 

An  action  on  the  case  was  brought  against  baron  and  feme 
for  retaining  and  keeping  the  servant  of  the  plaintiff,  and 
judgment  accordingly.    2  Lev.  63. 

If  a  lease  for  life  or  years  be  made  to  baron  and  feme,  re- 
serving rent,  an  action  of  debt  for  rent  arrear  may  be  brought 
against  both ;  for  this  is  for  the  advantage  of  the  wife.  I  Roll. 
Ab.  348. 

If  an  action  be  brought  against  a  husband  and  wife,  for  the 
,  debt  of  the  wife  when  sole,  and  the  plaintiff  recovers  judgment, 
the  ca.  sa.  shall  issue  to  take  both  the  husband  and  wife  in 
execution.  Moor,  704. —  But  if  the  action  was  originally 
brought  against  herself  when  sole,  and  pending  the  suit  she 
marries,  the  ca.  sa.  shall  be  awarded  against  her  only,  and  not 
against  'he  husband.  Cro.  Jar.  323. — Vet  if  judgment  be  re- 
covered against  a  husband  and  wife  for  the  contract,  nay,  even 
for  the  personal  misbehaviour  (Cro.  Car.  513.)  of  the  wife 
during  her  coverture,  the  ca.  sa.  shall  issue  against  the  husband 
only:  which  is  (says  Mr.  J.  Blackstone)  one  of  the  many  great 
privileges  of  English  wives.  3  Comm.  114.  See  3  IVils.  124, 
— See  tits.  Arrest,  Bail,  Execution,  Action,  $c. — But  in  an 
action  against  husband  and  wife,  for  an  assault  by  the  wife,  it 
was  held  that  both  may  be  taken  in  execution.    1  IVils.  14y. 

Where  a  woman  before  marriage  becomes  bound  for  the  pay- 
ment of  a  sum  of  money,  and  on  her  marriage  separate  pro- 
perty is  settled  on  her,  if  the  obligee  ran  have  no  remedy 
against  the  husband,  the  wife's  separate  property  is  bound. 
But  the  obligee  must  first  endeavour  to  recover  against  the 
husband  by  suing  him.  1  Bro.  Ct  R.  17.  in  note.  See  Bac. 
Ab.  Baron  and  Fane.  (F.) 

X I .  Of  Ik  e  Effects  of  Divorc  c  ;  a  n  d  of  sepa  rat  e  M  a  in  ten  a  n  c  e, 
Alimony,  and  Pin  Money. — If  baron  and  feme  are  divorced 
causa  adult  erii,  which  is  a  divorce  a  mensa  et  thoro,  they  con- 
tinue baron  and  feme;  it  is  otherwise  in  a  divorce  a  vinculo 
matrimonii,  which  dissolves  the  marriage. 

The  feme,  after  divorce,  shall  re-have  the  goods  which  she 
had  before  marriage.  Br.  Coverture,  pi.  82.  D.  13.  pi.  63: 
per  Ftizherbert,  Keilw.  1 22.  b.  pi  75. 

But  if  the  husband  had  given  or  sold  them  without  collusion 
before  the  divorce,  there  is  no  remedy;  but  if  by  collusion,  she 
mav  aver  the  collusion,  and  have  detinue  for  the  whole,  whereof 
the  property  may  be  known  ;  and  as  for  the  rest,  which  con- 
sists of  money,  Sec,  she  shall  sue  in  the  spiritual  court.  Br, 
Deraigmnent  and  Divorce,  pi.  cites  26"  H.  8.  7* 

If  a  man  is  bound  to  a  feme  sole,  and  after  marries  her,  and 
after  they  are  divorced,  the  obligation  is  revived.  Br.  Cover- 
ture, pi.  82.  Because  the  divorce  being  a  vinculo  matrimonii, 
by  reason  of  some  prior  impediment,  as  pre-contract,  &c. 
makes  them  never  husband  and  wife  ab  initio;  but  if  the 
husband  had  made  a  feoffment  in  fee  of  the  lands  of  his  wife, 
and  then  the  divorce  had  been,  that  would  have  been  a  discon- 
tinuance as  well  as  if  the  husband  had  died,  because  there  the 
interest  of  a  third  person  had  been  concerned;  but  between  the 
parties  themselves  it  will  have  relation  to  destroy  the  husband  s 
title  to  the  goods,  and  it  proves  no  more  than  the  common 
rule,  viz.  that  relations  will  make  a  nullity  between  the  parties 
themselves,  but  not  amongst  strangers.  Ld.  Raym.  521. 
Bii  11  IV.  3. 

If  a  man  gives  lands  in  fail  to  baron  and  feme,  and  they 
have  issue,  and  after  divorce  is  sued,  now  they  have  only 
frank  tenement,  and  the  issue  shall  not  inherit.  Br.  Tail  ct 
Bones,  c\  c.  pL  g. 

If  the  baron  and  feme  purchase  jointly  and  are  disseised, 
and  the  baron  releases,  and  after  they  are  divorced,  the  feme 
shall  have  the  moiety*  though  before  the  divorce  there  were  no 
moieties;  for  the  divorce  converts  it  into  moieties.  Br.  Dc~ 
rnignment,  pi.  IB.  cites  32  LI.  S. 


If  baron  alien  the  wife's  land,  and  then  there  is  a  divorce 
causa  prcecontractus,  or  any  other  divorce  which  dissolves  the 
marriage  d  vinculo  matrimonii,  the  wife  during  the  life  of  the 
baron  may  enter  by  statute  32  Hen.  8.  c,  28.  Dyer,  13.  pi.  6h 
But  vide  Ld.  Raym.  521. 

Hut  if  after  such  alienation  and  divorce  the  baron  dies,  she 
is  put  to  her  cat  in  vita  aide  divortium  j  and  yet  the  words  of 
the  statute  are,  that  such  alienation  shall  be  void,  but  this  shall 
be  intended  to  toll  the  cui  in  vita.  Mo.  58.  pL  16'4:  Pasch* 
8  FJiz.  Brougkton  v.  Conway. 

Divorce  causa  adulter ii  of  the  husband  ;  afterwards  the  wife 
sues  in  the  spiritual  court  for  a  legacy  ;  the  executor  pleads 
the  release  of  the  baron ;  the  release  binds  the  wife,  for 
the   vinculum  matrimonii  continues.    Cro.  Eliz.    9^8  *.  vide 

1  Sal&.  115. 

Holt  held,  that  if  a  feme  covert,  after  a  divorce  a  mensa  el 
thoro,  sues  for  a  legacy,  which,  if  recovered,  comes  to  her 
husband,  there  the  husband  may  release  it,  because  there  is  no 
alimony :  and  if  he  may  release  the  duty,  he  may  release  the 
costs,    I  Salk.  115.  pi  8*  C\  <$•  S.  P.:  and  see  1  Fern.  26% 

A  divorce  was  a  mensa  el  thoro,  and  then  the  husband  dies 
intestate.  The  wife,  by  bill,  prayed  assistance  as  to  dower  and 
administration  (it  being  granted  to  another),  and  distribution. 
The  master  of  the  rolls  bid  her  go  to  hnv,  to  try  if  she  was 
entitled  to  her  dower,  there  being  no  impediment,  and  as  to 
that  dismissed  the  bill;  and  as  to  the  administration,  the 
granting  that  is  in  the  ecclesiastical  court ;  but  the  distribution 
more  properly  belongs  to  this  court;  but  since  in  that  court 
she  is  such  a  wife  as  is  not  entitled  to  administration,  he  dis- 
missed the  bill  as  to  distribution  too,  and  said,  if  they  could 
repeal  that  sentence,  she  then  would  be  entitled  to  distribution. 
CA.  Free.  111. 

In  case  of  a  divorce  a  mensa  ct  thoro  the  law  allows  alimony 
to  the  wile  .;  which  is  that  allowance  which  is  made  to  a  wo- 
man for  her  support  out  of  the  husband  s  estate,  being  settled 
at  the  discretion  of  the  ecclesiastical  j  udge,  on  consideration  of 
all  the  circumstances  of  the  case. — And  the  ecclesiastical  court 
is  the  proper  court  in  which  to  sue  for  alimony.  Het.  6Q. — 
This  is  sometimes  called  her  estovers,  for  which,  if  the  husband 
refuses  payment,  there  is  (besides  the  ordinary  process  of  ex- 
communication in  the  ecclesiastical  court)  a  writ  at  common 
law  de  est  over  lis  kabendis,  in  order  to  recover  it.  1  Lev.  6. 
It  is  generally  proportioned  to  the  rank  and  quality  of  the  par- 
ties; but  in  case  of  an  elopement  and  living  with  an  adulterer, 
the  law  allows  her  no  alimony.  Cowel,  1  Inst.  235.  a : 
12  Rep.  30. 

A  bill  may  be  brought  in  Chancery  for  a  specific  performance 
of  an  agreement  by  the  husband  with  a  third  person,  for  a 
separate  maintenance  of  the  wife;  notwithstanding  that  ali- 
mony belongs  to  the  spiritual  court.    Treat.  Eq.  3Q. 

The  Court  of  Chancery  has  decreed  the  wife  a  separate  main- 
tenance out  of  a  trust  fund  on  account  of  the  cruelty  and  ill- 
behaviour  of  the  husband,  though  there  was  no  evidence  of  a 
divorce  or  agreement  that  the  fund  in  dispute  should  be  so  ap- 
plied. 2  Fern.  159,. — And  in  another  case  the  husband  having 
quitted  the  kingdom,  Lord  Hardwicke  decreed  the  wife  the 
interest  of  a  trust  fund  till  he  should  return  and  maintain  her 
as  he  ought.  2  Ath.\)6. —  Vet  in  :i  subsequent  case  Lord  Hard- 
wicke observes,  that  he  could  find  no  decree  to  compel  a  hus- 
band to  pay  a  separate  maintenance  to  his  wTife,  except  upon  an 
agreement  between  them,  and  even  then  unwillingly.  3  Alk. 
54.7. — And  this  latter  opinion  seems  most  reconciieable  with 
principle  ;  for  the  case  of  a  divorce  propter   swviliam  (see 

2  Fern.  493.)  may  be  considered  as  an  implied  agreement ; 
and  if  there  be  an  express  or  implied  agreement,  there  seems 
no  doubt  but  that  courts  of  equity  may,  concurrently  with  the 
spiritual  court,  in  proceeding  upon  it,  decree  a  separate  main- 
tenance. Wood's  Inst.  t>2:  2  Fern.  386:  Guth  v.  Guth, 
MSS. — The  spiritual  court,  however,  would  be  the  more  pro- 
per jurisdiction  if  it  acted  in  rem.  Lit.  Rep.  78  :  2  Atk.  511: 
But  if  after  an  agreement  between  husband  and  wife  to  live 
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separate,  thev  appear  to  have  cohabited,  equity  will  consider  the 
agreement  a's  waived  thereby.  Fletcher  v.  Fkicker,  M*ch. 
1788,— See  Fonblanque's  Treat.  Eq.  9$>  7  S  and  Uindley  v, 
Westmealh,  6  Barn.  %  C.  200. 

Where,  on  a  separation,  lands  are  conveyed  by  the  baron  m 
trust  for  the  feme,  chancery  will  not  bar  the  feme  from  suing 
the  baron  in  the  trustee's  name,  and  a  surrender  or  release  by 
the  baron  shall  not  be  made  use  of  against  the  feme.  2  Chan. 
Ca.  102. 

A  woman  living  separate  from  her  husband,  and  having  a 
separate  maintenance,  contracts  debts.  The  creditors,  by  a  bill 
in  chancer v,  may  follow  the  separate  maintenance  whilst  it  con- 
tinues ;  but  When  that  is  determined,  and  the  husband  dead, 
thev  cannot  by  a  bill  charge  the  jointure  with  the  debts :  by 
Lord  Keeper  North  ;  and  the  rather,  because  the  executor  of 
the  husband,  who  may  have  paid  the  debt,  is  no  party.  Fern, 

A  decree  for  alimony  will  not  discharge  a  husband  from  being 
liable  for  necessaries  furnished  for  his  wife,  unless  the  sum  de- 
creed be  paid.  Hunt  v.  De  Blaquierc,  5  Bing.  550.  And  so  if 
they  live  separate  under  a  deed  providing  a  separate  main- 
tenance, the  maintenance  must  be  duly  paid,  or  the  husband  is 
liable  for  her  debts.  Bac.  Ab.  Baron  %  Feme.  (H.)  (7th  ed.) 
If  the  maintenance  is  consented  to  be  paid  to  the  wife  for  life, 
she  is  entitled  to  receive  it  though  she  may  commit  adultery 
and  be  divorced  d  mensd  et  thoro.  7  Price,  5?  7  :  2  Barn.  §  C. 
547 :  6  Bam.  $  C  200  j  Bac.  Ah.  ubi  supra. 

Where  the  husband,  during  his  cohabitation  with  the  wife, 
makes  her  an  allowance  of  so  much  a  year  for  her  expences,  if 
she  out  of  her  own  good  housewifery  saves  any  thing  out  of 
it,  this  will  be  the  husband's  estate,  and  he  shall  reap  the  benefit 
of  his  wife's  frugality  ;  because  when  he  agrees  lo  allow  her  a 
certain  sum  yearly,  the  end  of  the  agreement  is,  that  she  may 
be  provided  with  clothes  and  other  necessaries,  and  whatsoever 
is  saved  out  of  this,  redounds  to  the  husband ;  per  Lord  Keeper 
Finch.    Freem.  Rep.  304. 

A  term  was  created  on  the  marriage  of  A,  with  B,  for  rais- 
ing '2001.  a  year  for  pin-money,  and  in  the  settlement  A.  cove- 
nanted for  payment  of  it.  There  was  an  arrear  of  one  year  at 
A.'s  death,  which  was  decreed,  because  of  the  covenant  to  be 
charged  on  a  trust-estate,  settled  for  payment  of  debts,  it  being 
in  arrear  for  one  year  only  ;  seats  had  it  been  in  arrear  for  seve- 
ral years.    Chan.  Prec.  26. 

The  plaintiff  's  relation  (to  whom  he  was  heir)  allowed  the 
wife  pin-money  ;  which  being  in  arrear ,  he  gave  her  a  note  to 
this  purpose  ;  /  am  indebted  to  my  wife  100/.  which  became  due 
to  her  such  a  day  ;  after  by  his  trill  he  makes  provision  out  of  kis 
lands  for  payment  of  all  his  debts,  and  all  monies  which  he  on>ed 
to  any  person  in  trust  for  his  wife ;  and  the  question  was,  whe- 
ther the  100/.  was  to  be  paid  within  this  trust;  and  my  lord 
keeper  decreed  not;  for  in  point  of  law  it  was  no  debt,  because 
a  man  cannot  be  indebted  to  his  wife  ;  and  it  was  not  money 
due  to  any  in  trust  for  her.  Hit  1 701  ?  between  Cornwall  and 
the  Earl  of  Montague.  But  queer e  ;  for  the  testator  looked  on 
this  as  a  debt,  and  seems  to  intend  to  provide  for  it  by  his  will. 
Abr.  Eq.  Ca.  66. 

Where  the  wife  hath  a  separate  allowance  made  before  mar- 
riazr,  and  buys  jewels  with  the  money  arising  thereout,  they 
will  not  be  assets  liable  to  the  husband's  debts.  Chan.  Pro:. 
295. 

Where  there  is  a  provision  for  the  wife's  separate  use  for 
clothes,  if  the  husband  finds  her  clothes,  this  will  bar  the  wife's 
claim  :  nor  is  it  material  whether  the  allowance  be  provide*!  out 
of  the  estate  which  was  originally  the  husband's,  or  out  of  what 
was  her  own  estate  ;  for  in  both  eases  her  not  having  demanded 
it  for  several  years  together  shall  be  construed  a  consent  from 
her  that  he  should  receive  it;  per  Lord  C.  Macclesfield.  2  P.  IV. 
82,  S3. 

So  where  50/.  a  year  was  reserved  for  clothes  and  private  c?- 
pences,  secured  by  a  term  for  years,  and  ten  years  after  the  hus- 
band died,  and  soon  after  the  wife  died  ;  the  executors  in  equity 
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demanded  500/,  for  ten  years'  arrear  of  this  pin-money;  but  it 
appearing  that  the  husband  maintained  her,  and  no  proof  that 
she  ever  demanded  it,  the  claim  was  disallowed.  2  P.  Wm. 
341. 

BARONET.  A  dignity  or  decree  of  honour  next  after  ba- 
rons, having  precedency  of  all  knights  excepting  knights  ban- 
nerets,  created  by  the  king  under  the  royal  standard.  See  Pre* 
cede  nee. 

BAR,  or  BARR,  Lat.  barra.  Fr.  barrc.]  In  a  legal  sense, 
is  a  plea  or  peremptory  exception  of  a  defendant,  sufficient  to 
destroy  the  plaintiffs  action.  And  it  is  divided  into  bar  to 
common  intendment,  and  bar  special ;  bar  temporary,  and  per- 
petual ;  bar  to  a  common  intendment  is  an  ordinary  or  general 
bar,  which  usually  is  a  bar  to  the  declaration  of  the  plaintiff; 
bar'  special  is  that  which  is  more  than  ordinary,  and  falls  out 
upon  some  special  circumstance  of  the  fact  as  to  the  case  in 
hand.    Terms  de  Ley. 

Bar  temporary  is  such  a  bar  that  is  good  for  the  present,  but 
may  afterwards  fail;  and  bar  perpetual  is  that  which  overthrows 
the  action  of  the  plaintiff  for  ever.  Plowd.  26*.  But  a  plea  in 
bar  not  giving  a  full  answer  to  all  the  matter  contained  in  the 
plaintiff's  declaration  is  not  good.  1  Liil.  Abr.  211.  If  one  be 
barred  by  a  plea  to  the  writ  or  to  the  action  of  the  ?vrit3  he  may 
have  the  same  writ  again,  or  his  right  action  ;  but  if  the  plea 
in  bar  be  to  the  action  itself,  and  the  plaintiff  is  barred  hy  judg- 
ment, &c.  it  is  a  bar  for  ever  in  personal  actions.  6  Rep.  7. 
And  a  recovery  in  debt  is  a  good  bar  to  action  on  the  case  for 
the  same  thing ;  also  a  recovery  on  assumpsit  in  case,  is  a  good 
bar  in  debt,  &c.    Cro.  Jac.  110:4  Rep.  9^ 

In  all  actions  personal,  as  debt,  account,  See.  a  bar  is  perpe- 
tual, and  in  such  case  the  party  hath  no  remedy,  but  by  writ  of 
error  or  attaint ;  but  if  a  man  is  barred  in  a  real  action  or  judg- 
ment, yet  he  may  have  an  action  of  as  high  a  nature,  because 
it  concerns  his  inheritance  ;  as  for  instance,  if  he  is  barred  in 
a  formedon  in  descender,  yet  he  may  have  a  formedon  in  the 
remainder,  &c.  6  Rep.  7-  It  has  been  resolved,  that  a  bar  in 
any  action  real  or  personal  by  judgment  upon  demurrer,  ver- 
dict, or  confession,  is  a  bar  to  that  action,  or  any  action  of  the 
like  nature  for  ever;  but,  according  to  Pembcrton,  Ch.  J.  this  is 
to  be  understood,  when  it  doth  appear  that  the  evidence  in  one 
action  would  maintain  the  other  :  for  otherwise  the  court  shall 
intend  that  the  party  hath  mistaken  his  action.    Skin.  57,58. 

Bar  to  a  common  intent  is  good  ;  and  if  an  executor  be  sued 
for  his  testator's  debt,  and  he  pleadeth  that  he  had  no  goods  left 
in  his  hands  at  the  day  the  writ  was  taken  out  against  him,  this 
is  a  good  bar  to  a  common  intendment,  till  it  is  shown  that  there 
arc  goods  ;  but  if  the  plain t id *  can  show  by  way  of  replication, 
that  more  goods  have  fallen  into  his  hands  since  that  time,  then, 
except  the  defendant  allege  a  better  bar,  he  shall  be  condemned 
in  the  action.    Plowd.  96  :  KitcJu  215  :  Bro.  tit.  Bar  re. 

There  is  a  bar  material,  and  a  bar  at  large  :  bar  material  may 
be  also  called  special  bar  ;  as  when  one,  in  stay  of  the  plaintiff's 
action,  pleadeth  sonic  particular  matter,  viz.  a  descent  from  him 
that  was  owner  of  the  land,  &c.  a  feoffment  made  by  the  an- 
cestor of  the  plaintiff,  or  the  like :  a  bar  at  large  is,  when  tie 
defendant,  by  way  of  exception,  doth  not  traverse  the  plaintiff's 
title,  by  pleading,  nor  confess,  nor  avoid  it,  but  only  makes  to 
himself  a  title  in  his  bar.    Kitch.  6*8  :  5  //.  7.  29- 

See  tits.  Abatement,  Action,  Judgment;  and  especially  Pleading* 

This  word  bar  is  likewise  used  for  the  place  where  serjeantt 
and  counsellors -at  law  stand  to  plead  the  causes  in  court;  and 
where  prisoners  are  brought  to  answer  their  indictments, 
whence  our  lawyers,  that  are  called  to  the  bar,  are  termed  bar- 
risters.   24  H.  8.  c.  24. 

BARRASTER,  BARRISTER,  barrasterius.-)  A  counsel- 
lor learned  in  the  law,  admitted  to  plead  at  the  bar,  and  there 
to  take  upon  him  the  protection  and  defence  of  clients.  They 
are  termed  jurisconsulti  ;  and  in  other  countries  called  Ucenttali 
in  jure  ;  and  anciently  barristers  at  law  were  called  appr&i* 
tices  of  the  law  (from  the  French  apprendre  to  learn),  in  bat. 
apprenticii  juris  nobiliores,   Fortesc.    The  time  before  ther 
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ought  to  be  called  to  the  bar,  by  the  ancient  orders,  was  eight 
years,  now  reduced  to  five ;  and  the  exercises  done  by  them  (if 
they  were  not  called  ex  gratia),  were  twelve  grand  moots  per- 
formed in  the  inns  of  Chancery,  in  the  time  of  the  grand  read- 
ings, and  twenty-four  petty  moots  in  the  term  times,  before  the 
readers  of  the  respective  inns:  and  a  barrister  newly  called 
vras  to  attend  the  six  (or  four)  next  long  vacations  the  exercise 
of  the  house,  viz.  in  Lent  and  Summer,  and  was  thereupon  for 
those  three  (or  two)  years  stilcd  a  vacation  barrister.  Also 
they  arc  called  niter  barristers,  i.  e.  pleaders  ouster  the  bar,  to 
distinguish  them  from  benchers,  or  those  that  have  been  readers, 
who  are  sometimes  admitted  to  plead  within  the  bar,  as  the 
king,  queen,  or  prince's  counsel  are. 

From  the  degrees  of  barristers  and  Serjeants  at  law,  (see  tit. 
Serjeant)  some  are  usually  selected  to  be  his  majesty's  counsel ; 
the  two  principal  of  whom  are  called  his  attorney  and  solicitor- 
general — The  first  king's  counsel  under  the  degree  of  serjeant, 
was  Sir  Francis  Bacon,  who  was  made  so  honoris  causa,  without 
cither  patent  or  fee;  so  the  first  of  the  modern  order,  who 
are  now  the  sworn  servants  of  the  crown,  with  a  standing  sa- 
lary, seems  to  have  been  Sir  Francis  North,  afterwards  lord 
keeper  to  Charles  II-  These  king's  counsel  must  not  be  em- 
ployed in  any  cause  against  the  crown  without  special  licence, 
but  which  is  never  refused,  and  costs  about  07-  A  custom  now 
prevails  of  granting  letters  patent  of  precedence  to  such  bar- 
risters as  the  crown  thinks  proper  to  honour  with  that  mark  of 
distinction,  whereby  they  are  entitled  to  such  rank  and  pre- 
audience as  arc  assigned  in  their  respective  patents,  sometimes 
next  after  the  king's  attorney -general,  but  usually  next  after 
his  majesty's  counsel  trjen  being. — These,  as  well  as  the  queen's 
attorney  and  solicitor-general,  rank  promiscuously  with  the 
king's  counsel,  and  together  with  them  sit  within  the  bar  of  the 
respective  courts,  but  receive  no  salaries  and  arc  not  sworn, 
and  therefore  are  at  liberty  to  be  retained  in  causes  against  the 
crown.  And  all  other  Serjeants  and  barristers  indiscriminately 
(except  in  the  Court  of  Common  Pleas,  where  Serjeants  duly 
arc  admitted  in  term  time)  may  take  upon  them  the  protection 
and  defence  of  any  suitors  wThcther  plaintiff'  or  defendant. 
3  Comm.  27.  28. 

A  counsel  can  maintain  no  action  for  his  fees ;  Daris  Pref. 
22 :  1  C.  R.  38  ;  which  are  given  not  as  a  salary  or  hire,  but 
as  a  mere  gratuity,  which  a  barrister  cannot  demand  without 
doing  wrong  to  his  reputation.    Davis,  2.'J. 

The  reason  why  counsel  can  maintain  no  action  for  their  fees 
is,  because  their  compensation  is  not  made  to  depend  upon  the 
event  of  the  cause  ;  and  for  the  purpose  of  promoting  the  honor 
and  integrity  of  the  bar,  it  is  expected  that  all  their  fees  should 
be  paid  when  their  briefs  are  delivered  ■  per  Bay  ley,  J.  in  Mar- 
ris  v.  limit,  1  ChUtyi  R.  55  L 

In  order  to  encourage  due  freedom  of  speech  in  the  lawful 
defence  of  their  clients,  and  at  the  same  time  to  give  a  check 
to  unseemly  licentiousness,  it  hath  been  holden,  that  a  counsel 
is  not  answerable  for  any  matter  by  him  spoken,  relative  to  the 
cause  in  hand,  and  suggested  in  his  client's  instructions ;  al- 
though it  should  reflect  upon  the  reputation  of  another,  and 
even  prove  absolutely  groundless:  but  if  he  mentions  an  un- 
truth of  his  own  invention,  or  even  upon  instructions,  if  it  be 
impertinent  to  the  cause  in  hand,  he  is  then  liable  to  an  action 
from  the  party  injured.  Cro,  Jac.  90.  No  action  can  be  main- 
tained for  words  of  slander,  originating  in  judicial  proceedings, 
as  being  used  bv  counsel,  if  they  are  pertinent  to  the  subject 
matter  of  discussion.  Hodgson  v.  Scarlett,  Holt,  (N.  P.)  i)2  \  : 
1  B.  $  A.  (K.  B.)  232  :  Peake,  122. 

Counsel  guilty  of  deceit  or  collusion  are  punishable  by  stat. 
Westm.  1,  3  E.  1.  c.  28,  with  imprisonment  for  a  year  and  a 
day,  and  perpetual  silence  in  the  courts;  and  the  latter  punish- 
ment is  still  sometimes  inflicted  for  gross  misdemeanors  in 
practice.    Rat/m.        :  3  Comm.  29. 

Barristers  /who  constantly  attend  the  King  s  Bench,  &c,  are 
to  have  the  privilege  of  being  sued  in  transitory  actions  in  the 
county  of  Middlesex.  1  Wih.  159  \  1  W  Blacfot.  19,    But  the 
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court  will  not  change  the  venue  because  some  of  the  defendants 
are  barristers.  Str.  6 10.  See  tit.  Privilege.  Pleas,  before 
they  arc  filed,  must  be  signed  by  a  barrister  orserjeant;  and 
where  he  is  defendant  he  has  no  privilege  whatsoever  respecting 
the  venue.  1  Tidd.  Prac.  7  ft.  bo 6.  He  is  privileged  from 
arrest  whilst  in  attendance  on  the  courts,  and  therefore  will  be 
discharged  if  arrested  on  the  circuit.    1  //.  Blacksl.  636. 

A  mandamus  does  not  lie  to  the  benchers  of  an  inn  of  court 
to  compel  them  to  admit  an  individual  to  be  a  member  of  that 
societv,  in  order  to  his  rptalifvin^  himself  to  become  a  barrister. 
7  D.  $  R.  351  :  S.  C\  1  B.  #  C:  855.  The  only  mode  of  relief 
is  to  appeal  to  the  twelve  judges,    Doug/  353* 

An  advocate  (or  attorney)  who  betrays  the  cause  of  his  client, 
or,  being  retained;  neglects  to  appear  at  the  trial,  by  which  the 
cause  miscarries,  is  liable  to  an  action  on  the  case,  for  a  repara- 
tion to  their  injured  client.  3  Comm.  165.  cites  Bro.  Ab.  tit. 
Parliament,  19*:  2  Inst.  382. 

The  authority  cited  for  this  position  mils  short  of  maintaining 
it  in  its  full  extent.  Finch  merely  lays  down  the  law  in  the 
case  of  an  attorney  for  the  tenant  in  a  real  action  making  de- 
fault ;  and  F.  N.  JL  <jo\  which  is  his  authority,  goes  no  farther. 
As  the  advocate  can  maintain  no  action  for  his  fees,  there  would 
be  some  hardship  in  exposing  him  to  an  action  for  what  his 
client  might  consider  want  of  proper  zeal,  industry,  or  know- 
ledge, in  the  conduct  of  his  cause.  In  two  cases.  Fell  v.  Brown, 
and  Turner  v.  Phillips,  Peace's  N.  P.  C.  131.  166.  Lord 
Kenyon,  at  Xisi  Prius,  held  such  actions  not  to  be  maintainable. 
The  first  was  an  action  for  negligentl v  and  unskilfully  settling 
and  signing  a  bill  in  chancery,  which  was  referred  to  the  master 
for  scandal  and  impertinence,  and  the  plaintiff*  obliged  to  pay 
the  costs  of  the  reference.  Upon  this  case  it  may  be  observed, 
that  the  plaintiff'  had  a  direct  and  far  more  proper  remedy  in 
chancery,  as,  by  several  orders,  the  counsel  who  signs  such  a  bill 
is  liable  to  pay  costs  for  it.  Beanies'  Orders,  1 67 '  MitjordJs 
Pleadings,  39.  257-  (3d  ed.)  The  second  case  was  an  action 
to  recover  back  from  a  counsel  who  had  not  attended  at  the  trial 
of  a  cause  the  fee  given  to  him  for  attending ;  upon  this  too 
it  seems  obvious  that  if  the  counsel  could  have  maintained  no 
action  for  the  fee,  if  it  had  been  withheld  after  his  attendance, 
the  giving  it  must  have  been  merely  gratuitous,  and  there  could 
be  no  legal  grounds  for  an  action  to  recover  it  back.  It  does 
not  appear  to  have  been  alleged  in  this  case,  that  the  cause  had 
miscarried  in  consequence  of  the  counsel's  non-attendance ;  in- 
deed the  contrary  appe  ars  probable:  at  all  events,  neither  case 
amounted  to  a  direct  betraying  of  the  client ;  but  upon  this 
point  Lord  Hale  cites  a  strong  authority  in  favour  of  the  post* 
tion  in  his  notes  on  F.  X.  B.  $4. 

The  case  is  Sower  ton's  case,  which  was  several  times  before 
(see  Year  Book,  II  H.  6.  18.  24.  55.)  the  courts;  and  the 
principle  of  the  judgment  seems  to  have  been,  that  for  trea- 
chery after  a  retainer  an  action  might  be  maintained  against  a 
barrister.  Lord  Hale's  summary  is,  "  if  one  retains  counsel, 
and  gives  him  his  fee  to  assist  him  in  the  purchase  of  such  a 
manor;  if  he  becomes  counsel  for  another  or  discovers  his  counsel 
(advice)  case  lies."  And  see  Bac.  Ad.  Action  on  the  Case.  (ed. 
by  (iwillim  &  Dodd.)  See  titles  Abatement,  Pleading.  See 
farther  titles  Counsellor,  Xon  conformists,  Oaths. 

BARRATOR,  or  BARRETOR,  Lat.  harractator,  Fr.  bafa 
rahiur.~\  A  common  mover  of  suits  and  quarrels,  either  in 
courts  or  elsewhere  in  the  country,  that  is  himself  never  quiet, 
but  at  variance  with  one  or  other,  Lambard  derives  the  word 
barretor  from  the  Lat.  balatro,  a  vile  knave :  but  the  proper 
derivation  is  from  the  Fr.  bar  rat  ear,  i.  e.  a  deceiver,  and  this 
agrees  with  the  description  of  a  common  barretor  in  Lord  Coke's 
Reports,  viz.  that  he  is  a  common  mover  and  maintaincr  of 
suits  in  disturbance  of  the  peace,  and  in  taking  and  detaining 
the  possession  of  houses  and  lands,  or  goods  by  false  inventions, 
&c.  8  Bep.  37- 

However,  it  seems  clear  that  no  general  indictment,  charging 
the  defendant  with  being  a  common  oppressor,  and  disturber  of 
the  peace,  and  stirrer  up  of  strife  among  neighbours  is  good, 
u 
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without  adding  the  words  common  barrel  or,  which  is  a  term  of 
art  appropriated  by  law  to  this  purpose.  1  Mod.  288  :  1  Sid. 
282 :  Cro.  Jac.  52fi :  t  Han  k.  P.  C.  r.  SL  §  <>. 

A  common  bar r dor  is  said  to  be  the  most  dangerous  oppres- 
sor in  the  law;  for  he  opprcsseth  the  innocent  by  colour  of  law, 
which  was  made  to  protect  them  from  oppression.  8  11  ep*  31. 
No  one  can  be  a  bat  retor  in  respect  of  one  act  only  ;  for  every  in- 
dictment for  such  crime  must  charge  the  defendant  with  being 
communis  barracfator,  and  eon  chide  contra  pacem,  §c.  And 
it  hath  been  holden,  that  a  man  shall  not  he  adjudged  a  bar- 
retor  for  bringing  any  number  of  suits  in  his  own  right,  though 
they  are  vexatious,  especially  if  there  be  any  colour  for  them  ; 
for  if  they  prove  false  he  shall  pav  the  defendant  costs.  1  Roll. 
Mr.  355  :  3  Mod.  98. 

A  barrister  at  law  entertaining  a  person  in  his  house,  and 
bringing  several  actions  in  his  name,  where  nothing  was  due, 
was  found  guilty  of  barratry.  3  Mud.  97.  An  attorney  is  in 
no  danger  of  being  convicted  of  barratry,  in  respect  of  Ids 
maintaining  another  in  a  groundless  action,  to  the  commencing 
whereof  he  was  no  way  privy.  Ibid.  A  common  solicitor, 
who  solicits  suits,  is  a  common  barretor,  and  may  be  indicted 
thereof,  because  it  is  no  profession  in  law.     1  Dane.  Abr.  ""23. 

The  punishment  for  this  offence  in  a  common  person  is  by 
fine  and  imprisonment ;  but  if  the  offender  (as  is  too  frequently 
the  case)  belongs  to  the  profession  of  the  law,  a  barretor  who 
is  thus  able  as  well  as  willing  to  do  misthiif,  ought  also  to  he 
disabled  from  practising  for  the  future.  See  the  stat.  12  (i  1. 
c.  2p,  under  title  Attorn  ies  at  Law.  4  Comm.  134:  and  sec 
stat.  M  E.  3.  c.  1  :  1  Hank.  P.  C  c.  SI. 

It  seems  to  he  the  settled  practice  not  to  suffer  the  prosecutor 
to  go  on  in  the  trial  of  an  indictment  of  this  kind,  without 
giving  the  defendant  a  note  of  the  particular  matters  which  he 
intends  to  prove  against  him  ;  for  otherwise  it  would  be  impos- 
sible to  prepare  a  defence  against  so  general  and  uncertain  a 
charge,  which  may  be  proved  by  such  a  multiplicity  of  different 
itt&tanees.  5  Mod-.  18:  I  Ld.  Raym.  490:  12  Mod'.  51 6:  2  Ath 
m&i  1  Hawk.  P.  C.  e.  81.  §  13. 

To  this  head  may  also  be  referred  another  offence  of  equal 
malignity  and  audaciousness,  that  of  suing  another  in  the  name 
of  a  tieiitious  plaintiff-  either  one  not  in  being  at  all,  or  one 
who  is  ignorant  of  the  suit.  This  offence,  if  committed  in  any 
of  the  king's  superior  courts,  is  left,  as  a  high  contempt,  to  be 
punished  at  their  discretion.  Hut  in  courts  of  a  lower  degree, 
where  the  crime  is  equally  pernicious,  but  the  authority  of  the 
judges  not  equally  extensive,  it  is  directed  by  stat.  8  Eliz.  c.  2. 
to  he  punished  by  six  months  imprisonment,  and  treble  damages 
to  the  party  injured.     I  Comm.  lot. 

BARRATRY,  sec  Barrator,  Insurance.  II.  4.  This  term 
was  applied  to  the  obtaining  benefices  at  Rome. 

In  Scotland  the  crime  of  a  judge  who  is  induced  to  pro- 
nounce a  judgment  by  bribery  is  termed  barrah  u.  See  Act,  1540. 
c.  104. 

BARREL.  See  tit.  We  i^hts  and  Measures* 

BARRETOR,  BARRETRY.   See  Barrator. 

BARR-FEE.  A  fee  of  20rf.  payable  by  every  prisoner  ac- 
quitted of  felony,  to  the  sheriff  or  gaoler.  21  H.  7.  ltj.  b: 
Terms  de  Ley. — See  Fees* 

BARRIERS,  Fr.  barricres;  Jen  de  barres,  i.  e.  pahvs!ra.~] 
A  martial  exercise  of  men  armed  and  fighting  together  with 
short  swords,  within  certain  bars  or  rails  which'scparated  them 
from  the  spectators ;  it  is  now  disused  here  in  England,  Cowel. 
There  are  likewise  barrier  towns,  or  places  of  defence  on  the 
f ron tiers  uf  ki ngdonis. 

BARRISTER.    See  BARRESTER. 

B  A  R  R  O  W,  from  the  Sax.  boerg,  a  heap  of  earth*]  A  large 
hillock  or  mount,  raised  or  cut  up  in  many  parts  of  England, 
which  seems  to  have  been  a  mark  of  the  Roman  tumuli,  or 
sepulchres  of  the  dead.  The  Saxon  beora  was  commonlv 
taken  for  a  grove  of  trees  on  the  top  of  a  hill.  Kennel's 
Gloss. 

To  BARTER,  from  the  Fr.  ba rater,  or  Span,  baratar  c/r- 


cumvcnhcr\  To  exchange  one  commodity  for  another,  or  truck 
wares  for  wares.  Stat.  1  R.  3.  c.  <).  Because  probably  they 
that  exchange  in  this  manner  do  endeavour,  for  the  most  parr, 
one  to  over-reach  and  circumvent  the  other. — So  barlenj,  the 
substantive  in  slat.  L'i  KHz.  c.  7-  of  Ban/erupts. 

BA  RTO\,  or  BURTON,  a  word  used  in  Devonshire  for  the 
demesne  lands  of  a  manor;  sometimes  the  manor-house  itself, 
and  in  some  places  for  out -houses  and  fold-yards.  In  the 
stat.  2  and  3  Kd.  6.  c.  12.  barton  lands  and  demesne  lands  are 
used  as  synonima.  Blount  says  it  always  signifies  a  farm  distinct 
from  a  mansion— and  bertonarii  were  farmers,  husbandmen 
that  held  bartons  at  the  will  of  the  loid.- — In  the  west,  they 
called  a  great  farm  a  barton  or  barton;  and  a  small  farai,  a 
living.    Blountin  v.  Barton  and  Berton. 

BAS  CHEVALIERS,  low  or  inferior  knights  by  tenure 
of  a  base  military  fee ;  as  distinguished  from  bannerets,  the 
chief  or  superior  knights  ;  hence  we  call  our  simple  knights, 
viz.  knights  bachelors,  las  chevaliers.  Kennel's  Gloss,  to  Paraeh. 
Anliq. 

BASE  COURT,  Fr.  cour  basse.^\  Js  an  inferior  court,  that 
is  not  of  record,  as  the  court  baron,  &c.  hitch.  foL  95,  f)6. 

BASE  ESTATE,  Fr.  has  estat~]  Or  base  tenure.  That 
estate  which  base  tenants  have  in  their  lands.  And  base  tenant^ 
according  to  Lam  bard,  are  those  who  perform  villainous  services 
to  their  lords ;  but  there  is  a  difference  between  a  base  estate 
and  villenage,  for  to  hold  in  pure  villenage  is  to  do  all  that  the 
lord  will  command  him  ;  and  if  a  copyholder  have  but  a  base 
estate,  he  not  holding  by  the  performance  of  every  command- 
ment of  his  lord,  cannot  be  said  to  hold  in  villenage.  See  Kiich. 
I  E— This  Diet.  tit.  Tenures. 

BASE  FEE,  is  a  tenure  in  fee  at  the  will  of  the  lord,  dis- 
tinguished from  socage  fee  tenure:  but  Lord  Coke  says,  that  a 
base  fee,  or  qualified  fee,  is  what  may  be  defeated  by  limitation, 
or  on  entry,  &c.  Co.  Lit  118.  Bassa  tenura,  or  base  tenure, 
was  a  holding  by  villenage,  or  other  customary  service,  opposed 
to  alt  a  tenura ,  the  higher  tenure  in  capite  or  by  military  service, 
&e. —  See  tit.  Tenure;  Toil. 

EASE  1  N  FEET  ME  XT,  is  when  the  vassal  disposes  lands 
to  be  holden  of  himself     Scotch  Diet. 

EASELS,  basset H.~\  A  kind  of  coin  abolished  by  King 
lieu.  2.  anno  1 J  58.    I  htUuiir  shed's  Citron,  p.  ()?. 

BASEL  ARD,  or  BASILLARD,  in  the  stat.  12  RicL% 
c.  6.  signifies  a  weapon,  which  Mr.  Speight,  in  his  exposition 
upon  Chaucer,  calls  pugionem  vel  sicam,  a  poniard.  Knighton, 
lib.  5.  p.  2 r  n. 

BASE  RIGHTS  are  those  by  which  the  grantor  creates  a 
subinfeudation  in  favour  of  a  vassal  to  be  holden  of  himself. 

Scotch  Diet. 

BASILEl  S.  A  word  mentioned  En  imI  .  f  mil  historians, 
signifying  King,  and  seems  peculiar  to  the  kings  of  England. 
Monasiicon,  torn.  1.  p.  fit.  Rg()  Edgar  tothts  AngUw  basileiu 
conjirmavi.—lw  many  places  of  the  Monasticon  this  word  occurs: 
and  also  in  Ingulphus,  Malmesbury,  Mat,  Paris,  Hoveden,  &C 

BASKET-TENURE  of  lauds.    See  Cancstetlus. 

BASNETUM,    A  basnet }  or  helmet. 

BASSINET.  A  skin  with  which  the  soldiers  covered  them- 
selves. Blount 

BASTARD,  bastardus;  fancifully  derived  from  the  Greet 
/3a<7<rapic,  meretrlr  ;  more  truly  from  the  Brit.  Basiacrd  nothus, 
spurius;  or,  according  to  Spelman,  from  the  German  bastttft 
^bas  low,  and  start  risen,  Sax.  steorl  ;  as  up-start,  horn 
nor  us,  suddenly  risen  up.]  One  whose  father  and  mother 
were  not  lawfully  married  to  each  other,  previous  to  his  birth; 
or  as  it  has  been  seemingly  more  incorrectly  phrased,  "  one 
born  out  of  lawful  wedlock." 

I.  L  Who  are  Bastards,  and  of  their  Incapacities. 

2.  Of  the  Trial  of  Bastardy. 
II.  L  Of  the  Case  of  Infant-Bastards,  their  Maintenance 
and  Protection. 
2.  Of  the  Murder  of  Infant -Bastards. 


BASTARD,  I.  1. 


I.  ft  Who  are  Bastards,  and  of  their  Incapacities. — A  bas- 
tard by  our  English  laws,  is  one  that  is  not  only  begotten,  but 
born  out  of  lawful  matrimony.  The  civil  and*  canon  laws  do 
not  allow  a  child  to  remain  a  bastard,  if  the  parents  afterwards 
intermarry  ;  [ami  this  is  still  the  law  in  Scotland  and  here 
they  differ  most  materially  from  the  English  iaw .  whieh 
though  not  so  strict  as  to  require  that  the  child  shall  be  begot- 
ten, yet  makes  it  an  indispensable  condition  to  make  it  legiti- 
mate,  that  it  shall  be  born  after  lawful  wedlock,  1  Comm.  454- 
2  lust.  <)6,  7- 

Blackstone  observes,  that  the  reason  of  our  English  law  is 
surely  much  superior  to  that  of  the  Roman,  if  we  consider  the 
principal  end  and  design  of  the  marriage  contract  taken  in  a 
civil  light.  He  then  recapitulates  several  motives,  which  he 
concludes  we  may  suppose  actuated  the  peers  at  the  parliament 
Merton,  when  they  refused  to  enact  that  children  born  before 
marriage  should  be  esteemed  legitimate,  1  Comm.  456*:  and 
sec  I  InsL  244,  b.  and  245.  a.  in  the  notes. 

If  a  man  marries  a  woman  grossly  big  with  child  by  another, 
and  within  three  days  after  she  is  delivered,  the  issue  is  no 
bastard*  1  Danv.  Ah.  729-  If  a  child  is  born  within  a  duv  after 
marriage  between  parties  of  full  age,  if  there  be  no  apparent 
impossibility  that  the  husband  should  be  the  father  of  it,  the 
child  is  no  bastard,  but  supposed  to  be  the  child  of  the  husband 
I  Roll.  Ah.  $ffi* 

All  the  children  born  before  matrimony  arc  bastards;  so  are 
all  children  born  so  lung  after  the  death' of  the  husband,  that 
by  the  usual  course  of  gestation  they  could  not  be  begotten  by 
him.  But  this  being  a  matter  of  some  uncertainty,  the  law  is 
not  exact  as  to  a  few  days.  Cro.  Jac  451  :  see  1  Inst.  123.  b. 
in  note  1  and  2;  where  the  time  of  gestation  as  connected 
with  this  question  is  inquired  into  at  great  length,  and  with 
exquisite  nicety  and  accuracy.  On  the  whole  it  appears  that 
what  is  commonly  considered  as  the  usual  period  is  forty  weeks, 
or  2HO  days.  But  though  the  child  is  born  some  time  after,  it 
only  affords  presumption,  not  proof  of  illegitimacy.  The  infor- 
mation of  the  late  celebrated  anatomist,  Dr.  Hunter,  is  also 
given,  from  which  we  learn,  1 .  That  the  usual  period  is  nine 
calendar  months ;  (from  270  to  280  days ;)  but  there  is  very  com- 
monly a  difference  of  one,  two,  or  three  weeks. — 2.  A  child  may 
be  born  alive  at  any  time,  from  three  months,  but  we  see  none 
born  with  powers  of  coming  to  manhood,  or  of  being  reared 
before  seven  calendar  months,  or  near  that  time;  at  six  months 
it  cannot  be, — 3.  The  doctor  said  he  had  known  a  woman  bear 
a  living  child,  in  a  perfectly  natural  way,  fourteen  days  later 
than  nine  calendar  months  ;  and  he  believed  two  women  "to  have 
been  delivered  of  a  child  alive,  in  a  natural  way,  above  ten 
calendar  months  from  the  hour  of  conception.  It  has  been 
suggested  in  a  very  interesting  article  on  Medical  Jurispru- 
dence {Law  Magazine,  No.  IX.  July,  1830),  that  this  period 
might  safely  and  consistently  with  the  best  experience  be  ex- 
tended to  310  days,  80  days  beyond  the  usual  period.  Seethe 
Bweof  tbfe  Gardner  Peerage,  1824,  reported  by  Mr.  Le  Marchant. 

The  case  of  birth  of  children  after  the  death  of  the  husband 
gives  occasion  to  the  writ  de  ventre  inspiciendo.  See  tit.  Ventre 
inspiciendo. 

But  if  a  man  dies,  and  his  widow  soon  after  marries  again, 
and  a  child  is  born  within  such  a  time,  as  that  by  the  course  of 
nature  it  might  have  been  the  child  of  cither  husband,  in  this 
ease  he  is  said  to  be  more  than  ordinarily  legitimate,  for  he 
may,  when  he  arrives  to  years  of  discretion,  choose  which  of 
the  fathers  he  pleases.  1  hint,  8.  For  this  reason  by  the  ancient 
Saxon  laws,  in  imitation  of  the  civil  law,  a  widow  was  for- 
bidden to  marry  for  twelve  months.    LL  Ethel.  A.  D.  J 008. 

Cannt.  v.  7  I  :  1  Comm.  456",  7-  See  1  InsL  H.  a,  in  note  7, 
where  it  is  said,  k  Bnu  k  questions  this  doctrine,  from  which  it 
teems  as  if  he  thought  it  reasonable  that  the  circumstances  of 
the  case,  instead  of  the  choice  of  the  issue,  should  determine 
who  is  the  father."  See  Bro.  Ab.  Bastardy s  p.  18  :  Palm.  10. 
See  farther,  1  InsL  123.  b.  in  note  1.  where  additional 
authorities  arc  cited,  to  show  that  in  this  case  a  jury  ought  to 


decide  on  the  question,  according  to  proof  of  the  woman's  con- 
dition. 

Children  born  during  Wedlock  may  also  in  some  circum- 
stances be  bastards.  As  if  the  husband  be  out  of  the  kingdom 
of  England,  or  as  the  law  somewhat  looselv  phrases  it,  extra 
qitatuor  nutria,  for  above  nine  months,  so  that  no  access  to  his 

|  Wife  can  he  presumed,  her  issue  during  that  period  shall  be 
bastards.  1  Inst.  244.  But  generally,  during  the  coverture, 
access  of  the  husband  shall  be  presumed,  unless  the  contrary 

|  can  be  shown  ;  SalL  123:  3  P.  fVms.  876 «  Stra.  0§  ;  which 
is  such  a  negative  as  can  only  be  proved  by  showing  him  to  be 
elsewhere  ;  for  the  general  rule  is  proesumdur  pro  legit wiationc. 

(  5  Rep.  98.  See  also  1  Inst.  126'.  a.  in  note  2  ;  and'as  to  these 
phrases  infra  (or  more  classically  intra)  el  extra  tptatuor  maria, 
see  sonic  incomplete  notes  in  1  Inst.  180.  a.  note  ti;  and  26*1.  a. 
note  1.  Although  a  feme  covert  may  on  a  question  of  bastardy 
give  evidence  of  the  fact  of  criminal  conversation,  yet  she 
shall  not  be  admitted  to  prove  the  non-access  of  her  husband. 
AnnaL  7Q. 

There  are  determinations  by  which  it  appears  that  the  child 
of  a  married  woman  may  be  proved  a  bastard  by  other  circum- 
stantial evidence  than  that  of  the  husband's  non-access.  4  Term 
Rep.  251.  356:  Banbury  Peerage,  2  Selwiu,  Nisi  Prius,  740. 
(f)th  ed.)  Upon  this  case,  which  was  finaliv  determined  by  the 
House  of  Lords  in  1813,  on  the  claim  of  an  alleged  descendant 
of  the  first  Karl  of  Banbury  (Knollys),  who  was  created  such 
in  Jf>27,  and  the  legitimacy  of  whose  wife's  child  was  disputed, 
it  appears  that  the  ancient  laws  of  legitimacy  may  be  con- 
sidered as  in  some  measure  altered,  the  rule  having  formerly 
styod  thus:  "  That  presumption  of  legitimacy  might  be  re- 
butted  by  physical  evidence  proving  the  contrary but  that 
the  rule  may  now  be  stated  thus :  "  Presumption  of  legitimacy 
may  be  re  hutted  by  physical  evidence  proving,  or  by  vtoral 
evidence rendering  probable,  the  contrary;  and  PhitUpps  there- 
fore is  justified  in  laying  down  as  a  doctrine  to  be  extracted 
from  this  case,  "  that  a  jury  may  not  only  take  into  considera- 
tion proofs  tending  to  show  the  physical  impossibility  of  the 
child  born  in  wedlock  being  legitimate,  but  they  may  decide 
the  question  of  paternity,  by  attending  to  the  relative  situa- 
tion of  the  parties,  their  habits  of  life,  the  evidence  of  conduct, 
and  of  declarations  connected  with  conduct,  and  to  every  in- 
duction which  reason  suggests  for  determining  upon  the  pro- 
babilities of  the  case."  Law  of  Evidence,  ii.  p.  288.  edit.  1829  i 
and  see  Bac.  Ab.  Bastardy.  *  (Ed.  by  Gwillim  and  Dodd.) 

In  a  divorce  a  na  nsa  d  t/wro,  if  the  wife  lias  children,  they 
are  bastards;  for  the  law  will  presunW  th«  hltsbattd  and  wife 
conformable  to  the  sentence  of  separation,  unless  access  be 
proved ;  but  in  a  voluntary  separation  by  agreement,  the  law 
will  suppose  access  unless  the  negative  be  shown ;  and  the 
children,  prima  facie  shall  not  be  esteemed  bastards.  Salk.  123. 
— In  case  of  divorce  in  the  spiritual  court  a  vinculo  matrimonii, 
all  the  issue  born  during  the  coverture  are  bastards ;  because 
such  divorce  is  always  upon  some  cause,  that  rendered  the 
marriage  unlawful  and  null  from  the  beginning.    1  InsL  235. 

If  a  man  or  woman  marry  a  second  wife  or  husband,  the  first 
being  living,  and  have  issue  by  such  second  wife  or  husband, 
the  issue  is  a  bastard.  See  Bolt.  (ed.  1 793  by  Const.)  3<)7. 
pL  521.  Before  the  stat.  2  and  3  Ed.  (i.e.  21.  one  was  adjudged 
a  bastard,  fpda  /(lifts  sacerdotis. 

A  man  hath  issue  a  son  by  a  woman  before  marriage,  and 
afterwards  manias  the  same  woman,  and  hath  issue  a  second 
son  born  after  the  marriage ;  the  first  of  these  is  termed  in  law 
a  bastard  eigne,  and  the  second  a  mulier,  or  mulier  puisne ;  by 
the  common  la w,  as  hath  been  said,  such  bastard  eigne  is  as 
incapable  of  inheriting  as  if  the  father  and  mother  had  never 
married;  but  yet  there  is  one  case  in  which  his  issue  was  let 
into  the  succession,  and  that  was  by  the  consent  of  the  lord  and 
person  legitimate ;  as  if  upon  the  death  of  the  father  the  bastard 
eigne  enters,  and  the  mulier  during  his  whole  life  never  dis- 
turbs him,  he  cannot  upon  the  death  of  the  bastard  eigne  enter 
upon  his  issue.  Lit.  sect.  399 !  Co.  L\L  245. 
u  2 
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To  exclude  the  mnlier  from  the  inheritance,  there  must  not 
only  be  an  uninterrupted  possession  of  the  bastard  eigne  during 
Ins' life,  but  a  descent  to  his  issue.  Co.  Lit.  244:  1  E&tL 
Ab.  624 :  see  2  Comm.  c.  2.  §  5. 

No  man  can  bastardise  another  after  his  death,  that  was 
a  mulier  by  the  laws  of  holy  church,  and  who  carried  the 
reputation  of  legitimate  during  his  life;  for  a  man  must  be 
bastardized  by  the  rules  of  the  civil  or  common  law :  by  the 
rules  of  the  civil  law,  this  person  is  by  supposition  legitimate; 
and  if  the  common  law  be  made  the  judge  he  cannot  be 
bastardized  ■  for  it  is  a  rule  of  common  law,  that  a  personal 
defect  dies  with  the  person,  and  cannot  after  his  death  he 
.Objected  to  his  successor  that  represents  him  ;  and  this  rule  of 
law  was  taken  from  the  humanity  of  the  ancients,  which  would 
not  allow  the  calumny  of  the  dead  :  as  also  from  an  important 
reason  of  convenience,  for  pedigrees  are  often  derived  through 
several  persons,  concerning  whom  there  remains  little  know- 
ledge or  remembrance  of  any  thing,  but  only  of  their  being  ; 
and  therefore  it  were  an  easy  matter  to  throw  on  them  the 
aspersion  of  bastardy  by  any  forged  evidence,  which  cannot  be 
confronted  by  opposite  proof ;  and  so  it  is  lit  to  limit  a  time  in 
which  all  proofs  of  bastardy  are  to  he  disallowed.  7  Co.  44  : 
Jenk.  Rep.  268  s  1  Bronml  42  :  Co.  Lit.  33.  a  :  Lit.  sect.  399 : 
Co.  Lit.  245. 

In  the  case  of  Pride  v.  The  Earls  of  Bath  and  Montague,  it 
was  held  that  the  rule  that  a  person  shall  not  be  bastardized 
after  his  death,  is  only  good  in  the  case  of  bastard  eigne  and 
imdier  puisne.    1  Salh.  i20  :  3  Lev.  410. 

If  there  he  an  apparent  impossibility  of  procreation  on  the 
part  of  the  husband,  natural,  or  accidental,  as  in  case  of  the 
husband  being  only  eight  years  old,  or  disabled  by  disease, 
there  the  issue  of  the  wife  shall  be  a  bastard.    1  Inst.  244. 

The  rights  of  a  bastard  are  very  few,  being  only  such  as  he 
can  acquire  ;  for  he  can  inherit  nothing,  I  cing  looked  upon  as 
the  son  of  nobody,  and  sometimes  called, /Hi us  nullius,  sometimes 
Jllius  populi.  Fortesc.  de  I  J.  c.  40.  Yet  he  may  gain  a  surname 
by  reputation,  though  he  has  none  by  inheritance.  1  Inst.  3. 123: 
6  Co.  65. 

Where  a  remainder  is  limited  to  the  eldest  son  of  Jane 
whether  legitimate  or  illegitimate,  and  she  hath  issue,  a 
bastard  shall  take  this  remainder,  because  he  acquires  the 
denomination  of  her  issue  by  being  horn  of  her  body  :  and 
BO  it  was  never  uncertain  who  was  designed  by  this  remainder. 
%.  35. 

If  parents  are  married  and  afterwards  divorced,  this  gives  the 
issue  the  reputation  of  children ;  and  so  doth  a  subsequent 
marriage  of  the  parents.    6  Co.  65  :  Hugh**  Ab.  363. 

If  a  man,  in  consideration  of  natural  affection  and  love, 
covenants  to  stand  seised  to  the  use  of  a  bastard,  this  is  not 
good;  for  he  is  not  de  sanguine  patris  ;  but  it  is  said  that  a 
woman  may  give  lands  in  frank  marriage  with  her  bastard, 
because  he  is  of  the  blood  of  the  mother;  but  he  hath  no 
father,  but  from  reputation  only.  Dyer,  347  :  and  79  :  Co.  77 : 
Noy.  35. 

A  court  of  equity  will  not  supply  the  want  of  a  surrender  of 
a  copyhold  estate,  in  favour  of  a  bastard,  as  it  will  for  a  legiti- 
mate child.    Preced.  Chan.  475. 

The  incapacity  of  a  bastard  consists  principally  in  this,  that 
he  cannot  be  heir  to  any  one,  neither  can  he  have  heirs  but  of 
his  own  body  ;  for  being  as  was  before  said  nitifius  Jilius,  lie  is 
therefore  of  kin  to  nobody,  and  has  no  ancestor  from  whom 
any  inheritable  blood  can  be  derived.  But  though  bastards  are 
not  looked  upon  as  children  to  any  civil  purposes,  yet  the  ties 
of  nature  hold  as  to  maintenance,  and  many  other  purposes  ;  as 
particularly  that  a  man  shall  not  marry  his  bastard  sister 
or  daughter,  3  Salh,  66,  7  :  Ld.  Paym.  6S :  Comb.  356. 
And  see  post,  II. 

A  bastard  was,  in  strictness  of  law,  incapable  of  holy  orders, 
and  though  that  were  dispensed,  yet  he  was  utterly  disqualified 
from  holding  any  dignity  in  the  church.  Fortesc.  c.  40  :  5  Pep. 
58.   But  this  doctrine  seems  now  obsolete  ;  and  there  is  a  very 


ancient  decision  that  a  felon  should  have  the  benefit  of  clergy 
though  he  were  a  bastard.  Bro.  Clergy,  20.  In  ail  other  re- 
spects therefore,  except  those  mentioned,  there  is  no  distinction 
between  a  bastard  and  another  man.    1  Comm.  4r5Q. 

A  bastard  may  be  made  legitimate,  and  capable  of  inheriting 
by  the  transcendent  power  of  an  act  of  parliament,  and  not 
otherwise ;  4  Inst.  36  ;  as  was  done  in  the  case  of  John  of 
Gaunt's  bastard  children,  by  a  stat.  of  P.  2.     1  Comm.  459. 

2.  Of  the  Trial  of  Bastardy,— Bastardy,  in  relation  to  the 
several  manners  of  its  trial,  is  distinguished  into  general  and 
special  bastard  v. 

Till  the  stat.  of  Merlon,  20  H.  3.  the  question,  whether  born 
before  or  after  marriage,  was  examined  before  the  ecclesiastical 
judge,  and  his  judgment  was  certified  to  the  king  or  his 
justices,  and  the  king's  court  cither  abided  by  it  or  rejected  it 
at  pleasure.  But  after  the  solemn  protest  made  by  the  barons 
at  Merton,  against  the  introduction  of  the  doctrine  of  the  civil 
and  canon  law  in  this  respect,  special  bastardy  has  been  always 
triable  at  common  law;,  and  general  bastardy  alone  has  been 
left  to  the  judgment  of  the  ecclesiastical  judge,  who  in  this 
case  agrees  with  the  temporal  2  Inst.  Peeves  Hist.  Eng. 

Law*  85.  £01  i;  and  see  1  Inst.  1%6.  a.  note  2  ;  and  245,  a. 
note  1. 

General  luf..<*h?.rdy>  tried  by  the  bishop,  in  its  notion  contains 
two  things.  1st.  It  should  not  be  a  bastard  made  legitimate 
by  a  subsequent  marriage.  2diy.  That  it  should  be  a  point 
collateral  to  the  original  cause  of  action.     1  Poll.  Ab.  $6h 

Formerly  bastards  had  a  way  in  such  issues  to  trick  them- 
selves into  legitimation  ;  for  they  used  to  bring  feigned  actions, 
and  get  suborned  witnesses  before  the  bishop  to  prove  their 
legitimation,  and  then  got  the  certificate  returned  of  record; 
and  after  that  their  legitimation  could  never  be  contested ;  for 
being  returned  of  record  as  a  point  adjudged  by  its  proper 
judges,  and  remaining  among  the  memorials  of  the  court,  all 
persons  were  concluded  by  it ;  but  this  created  great  incon* 
veniences,  as  is  taken  notice  of  in  the  preamble  of  stat.  <)  //.  ft 
c.  1 1.  in  the  case  of  several  persons  of  quality  ;  for  the  evidence 
of  the  contrary  parties  concerned  was  never  heard  at  the  trial, 
and  yet  their  interest  was  concluded  :  to  remedy  this  incon- 
venience whhout  altering  the  rules  of  law,  it  w  as  enacted,  that 
before  any  writ  to  the  bishop,  there  should  be  a  proclamation 
made  in  the  court  where  the  plea  depends,  and  after  that  the 
issue  should  be  certified  into  Chancery,  where  proclamation 
should  be  made  once  in  every  month  for  three  months,  and 
then  the  chancellor  should  certify  to  the  court  where  the  plea 
depends,  and  afterwards  it  shall  be  again  proclaimed  in  the  same 
court,  that  all  that  are  concerned  n  ay  go  to  the  ordinary  to 
make  their  allegations  \  and  without  these  circumstances,  any 
writ  granted  to  the  ordinary,  and  all  proceedings  thereupon^ 
shall  be  utterly  void.     L  Poll  Ab.  3(>1. 

If  the  ordinary  certify  or  try  bastardy  without  a  writ  from 
the  king's  temporal  courts,  it  is  void  ;  for  the  spiritual  juris- 
diction within  these  kingdoms  is  derived  from  the  king,  and 
therefore  it  must  be  exercised  in  the  manner  the  king  hath  ap- 
pointed ;  for  it  would  be  injurious  if  they  should  declare 
legitimation  where  the  rights  of  inheritance  are  so  nearly  con- 
cerned, without  any  apparent  necessity.     I  Poll.  Ab.  361. 

The  certificate  must  be  under  the  seal  of  the  ordinary,  and 
not  under  the  seal  of  the  commissary  only :  for  the  cnniroand 
is  to  the  bishop  himself  to  certify,  and  therefore  the  execution 
of  the  command  must  appear  to  be  by  the  bishop  in  proper  per* 
son.    1  Poll.  Ab.  362. 

If  a  man  be  certified  bastard,  this  binds  perpetually,  though 
the  person  so  adjudged  a  bastard  is  not  party  to  tin*  action,  for 
all  persons  are  estopped  to  speak  against  the  memorial  of  airy 
judicatory;  because  the  act  of  the  public  judicatory  under 
which  any  person  lives  is  his  own  act;  and  were  he  not  thus 
bound,  there  might  be  contradiction  in  certificates.  1  Roll. 
Ab.  362. 

If  a  man  lie  certified  bastard,  that  dotli  not  bind  a  stranger 
till  returned  of  record,  because  it  is  no  judicial  act  till  recorded 
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in  the  place  appointed  to  record  such  transactions ;  nor  doth  it 
hind  the  party  to  the  action  till  judgment  thereon,  because-  if 
he  avoid  the  action  he  avoids  all  consequences  of  the  action  ; 
and  therefore  if  the  defendant  be  certified  bastard  by  the 
ordinary,  yet  if  the  plaintiff  be  non-suit,  they  cannot  go  on  to 
trial,  and  so  the  bishop's  certificate  never  appears  of  record,  and 
therefore  is  not  binding.    1  Roll  AA.  362. 

If  a  man  be  certified  mulier,  no  man  is  estopped  to  bastar- 
dize him,  for  though  be  may  be  a  mttiicr  by  the  spiritual  law, 
vet  he  may  he  a  bastard  by  our  law ;  and  therefore  any  man, 
notwithstanding  the  certificate,  may  plead  the  issue  of  special 
bastardy.    1  Roll.  Ab.  36*2. 

Special  hastardy  is  two- fold  :  1.  Where  the  bastardy  is  the 
trist  of  the  action,  and  the  material  part  of  the  issue.  LMly. 
^Yhere  those  are  bastards  by  the  common  law  that  are  mutters 
bv  the  spiritual  law.    1  New  Ab.  314  :  Co.  Lit.  134  :  1  Rolf. 

367:  ISA  117- 

If  a  man  receives  any  temporal  damage  by  being  called  a 
bastard,  and  brings  his  action  in  the  temporal  courts,  and  the 
defendant  justifies  that  the  plaintiff  is  a  bastard,  this  must  be 
tried  at  common  law,  and  not  by  writ  to  the  bishop  ;  for  other- 
wise vou  suppose  an  action  brought  in  a  court  which  hath  not 
a  capacity  to  try  the  cause  of  action.  3  BrownL  1 :  Hob.  179  : 
Godot.  479 :  Co.  Em.  2Q. 

If  it  be  found  by  an  assise  taken  at  large  that  a  man  is  a 
bastard,  the  temporal  courts  are  judges  of  it  ;  for  the  jury  can- 
not be  estopped  to  speak  truth  which  may  fall  within  their 
own  knowledge,  and  what  they  find  becomes  the  record  of  the 
temporal  courts,  and  so  within  their  conusance.  Bro.  Bas- 
tardy, 97. 

II.  h    Of  the  Case  of  Infant-Bastards,  i heir  Maintenance 

and  Protection  By  stat.  18  Eliz.  c.  3.  two  justices  of  peace 

may  make  an  order  on  the  mother  or  reputed  father  of  a  bastard 
to  maintain  the  infant  by  weekly  payments  or  otherwise  \  and 
if  the  party  disobey  such  order,  he  or  she  may  be  committed  to 
gaol,  until  they  give  security  to  perform  it,  or  to  appear  at  the 
sessions.  By  stat.  7  Jac.  1.  c.  4.  §  7-  the  justices  may  commit 
the  mother  of  a  bastard,  likely  to  become  chargeable,  to  the 
house  of  correction  for  a  year  ;  or  for  a  second  offence  till  she 
gives  security  for  her  good  behaviour.  This  part  of  the  stat. 
of  7  Jac.  1.  is  now  repealed  by  50  G.  3.  c  51.  which  enables 
two  magistrates  to  punish  such  woman  by  committing  her  to 
the  House  of  Correction,  for  any  time  not  exceeding  twelve 
calendar  months  nor  less  than  six  weeks,  and  the  magistrates 
may  at  their  discretion  order  her  to  be  discharged  after  she  has 
been  confined  for  any  space  not  less  than  six  weeks.  Such 
woman  not  to  be  committed  until  one  month  after  her  delivery. 
—  By  stat.  13  and  14  Car.  2.  c.  \2.  §  ]*).  if  the  putative  father 
or  lewd  mother  run  away  from  the  parish,  the  overseers  may 
by  authority  of  two  justices,  seize,  and  by  order  of  the  sessions 
sell  the  effects  of  the  father  or  mother  to  maintain  the  child. — 
By  stat.  6  G.  2.  c.  SI.  the  mother  of  a  bastard  may,  before  or 
after  it  is  born,  swear  it  to  any  person  ;  and  the  putative  fa- 
ther shall  then  on  application  by  the  overseer  of  the  parish  be 
apprehended  and  committed  ;  unless  he  give  security  to  in- 
demnify the  parish ;  or  to  appear  at  the  next  sessions :  but  if 
the  woman  die  or  marry  before  the  delivery,  or  miscarry,  or 
prove  not  to  be  with  child,  the  reputed  father  shall  be  dis- 
charged. [So  much  of  6  G.  2.  c.  31.  as  authorises  the 
commitment  of  reputed  fathers  before  the  birth  of  the  bastard 
is  repealed  by  49  G.  3.  c.  68.  §  6-]  Any  justice  near  the 
parish,  on  application  of  the  reputed  father  in  custody,  shall 
summon  the  overseer  to  show  cause  against  his  being  dis- 
charged ;  and  if  no  order  be  made  in  pursuance  of  stat.  43  Eliz. 
c.  2.  (for  the  maintenance  of  the  child)  within  six  weeks  after 
the  woman's  delivery,  he  shall  be  discharged.— By  the  said 
Btat.  6  G.  K2.  c.  :>\.  §  4.  it  is  expressly  provided  that,  "  It  shall 
not  be  lawful  for  the  justice  to  send  for  any  woman  before  she 
shall  be  delivered,  or  for  a  month  after,  in  order  to  be  examined 
concerning  her  pregnancy  ;  or  to  compel  any  woman  before  her 


delivery  to  answer  any  question  relating  to  her  pregnancy, — 
By  stat.  13  G.  3.  c.  82.  <j  5.  bastards  born  in  any  licensed  hos- 
pital for  pregnant  women,  are  settled  in  the  parishes  to  which 
their  mothers  belong.  And  the  like  provision  is  made  by  stat. 
20  6*  3.  e.  36.  §  2.  as  to  bastards  born  in  houses  of  industry. 

By  stat.  49  G.  3.  c.  68.  the  reputed  father  of  a  bastard  is 
chargeable  with  the  expences  incident  to  the  birth,  and  of  his 
own  apprehension,  and  of  the  order  of  filiation.  Reputed 
fathers  may  be  apprehended  and  committed  unless  they  give 
sucurity  to  indemnify  the  parish,  or  enter  into  recognizance  to 
appear  at  the  next  sessions,  unless  it  shall  be  certified  by  one 
magistrate  that  the  woman  had  not  tben  been  delivered,  or 
been  delivered  only  one  month  previous  to  such  sessions.  §  2, 
Upon  nonpayment  of  sums  ordered  for  maintenance  of  bastards, 
the  mother  or  reputed  father  may  be  apprehended  and  com- 
mitted for  a  month  or  till  payment.  §  3.  Costs  thereof  to  be 
subject  to  the  discretion  of  justices  in  session,  as  under 
18  Elk.  c.  3.  §  4. 

The  putative  father  of  a  bastard,  although  no  legal  relation- 
ship subsists  between  them,  is  so  far  considered  as  its  natural 
guardian,  as  to  be  entitled  to  the  custody  of  it,  for  its  main- 
tenance and  education.  2  Stra.  Il6'2;  1  Bolt,  P.  L.  4(>n\  And 
therefore  while  under  his  care  and  protection,  and  not  likely  to 
become  chargeable  to  the  parish,  the  parish  officers  have  no 
concern  with  it.  1  Mod.  43  :  1  Sid.  444.  Under  the  marriage 
act,  which  requires  the  consent  of  the  father,  mother,  or  guar- 
dian, a  bastard  being  a  minor  cannot  be  married  without  the 
consent  of  a  guardian  named  by  the  Court  of  Chancery.  See 
1  Term  Rep.  K.  B.  96.  and  the  case  of  Horner  v.  Liddiard, 
determined  in  Doctors1  Commons  in  \7[)[),  and  reported  by 
Dr.  Croke,  8vo.  pamph.  1800,  and  this  Diet,  title  Marriage, 
Guardian.  But  see  the  new  Marriage  Act,  4  G.  4.  c.  7t>. 
Bac.  Ah.  tit.  Marriage.  (7th  ed.) 

As,  however,  without  the  protection  of  its  natural  parents,  a 
bastard  is  settled  in  the  parish  in  which  it  is  born  ;  (SalL  427  : 

3  Burn.  J.  Paul's  P.  0.  SI  ;)  [unless  such  birth  be  procured 
by  fraud,  Set.  Ca.  66;  or  happen  under  an  order  of  removal, 

,  1  Sess.  Ca.  33  :  Satk.  121.  474.  532 ;  or  in  the  house  of  cor- 
rection, 2  Buhl.  358  ;  or  under  a  certificate,  Stra.  I  8(> ;]  and 
the  parish  of  consequence  becomes  charged  with  its  mainte- 
nance, then  and  not  before,  the  authority  of  the  church- wardens 
and  overseers  begins,  Say.  93  ;  and  they  may  act  without  an 
order  from  the  justices.  3  Term  Rep.  C.  P.  253.  It  seems 
however  that  until  a  bastard  attain  the  age  of  seven  years,  it 
cannot  be  separated  from  its  mother;  Cald.  6  ;  but  may  be  re- 
moved to  the  place  of  her  settlement,  while  the  age  of  nurture 
continues ;  Carth.  279  ;  and  niust  under  these  circumstances 
be  maintained  by  the  parish  where  it  was  born.   Doug.  7. 

The  Court  of  King's  Bench  granted  a  habeas  corpus,  to 
bring  up  a  bastard  child  within  the  age  of  nurture,  and  re- 
stored it  to  the  custody  of  the  mother  from  whose  quiet 
possession  it  had  been  taken.  R  v.  Hopkins  Ujt.,  7  East, 
579-  see  5  T.  R.  178:  5  E.  R.  224:  and  1  N.  R.  148. 
And  if  a  putative  father  obtain  the  possession  of  a  child  from 
the  mother  bv  fraud,  the  Court  of  K.  B.  will  order  it  to  be  re~ 
stored  to  the  mother.   5  T.  R>  278  ?  $-  P-  5  East,  224,  n  : 

4  Taunt.  498  ;  1  Bott}  P.  L.  465. 

Bastards  are  within  the  meaning  of  the  marriage  act,  which 
requires  the  consent  of  the  father,  guardian,  or  mother  to  the 
marriage  of  persons  under  age  who  are  not  married  by  banns. 
R.  v.  Hodnett,  1  T.  R.  96.   See  tit.  Marriage. 

An  order  of  bastardy  must  be  made  by  two  justices ; 
%  SalL  478  :  1  Stra.  47.}  ;  on  complaint,  1  Barn.  K.  B.  26l  : 
and  the  examination  of  the  woman  must  be  taken  in  the  pre- 
sence of  both  the  justices;  6  Mod.  1  8  0 :  !2  Black.  Rep.  1027: 
but  it  is  not  necessary  that  the  putative  father  should  be  pre- 
sent to  hear  what  she  deposes ;  Cold.  808;  although  he  must 
he  summoned  before  an  order  of  filiation  can  be  made ;  8  Mod. 
3:  1  Sett.  Co.  179;  for  he  cannot  be  compelled  to  give  secu- 
rity, or  be  committed  until  he  has  made  default;  Ld.  Raym. 
853t  8  :  3  SalL  66 ;  but  if  an  order  of  filiation  is  once  made, 
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the  fact  of  bastardy  is  established  until  the  order  is  reversed. 
Cro.  Jac.  535.  The  justice  may  commit  if  the  putative  father 
neglect  t f>  pay  the  maintenance  therein  ordered  for  the  support 
of  the  child,  unless  he  give  a  bond  to  bear  the  parish  harmless, 
or  to  appear  at  the  sessions.  1  Sid.  :>(>:>:  1  Vent.  4?l  :  L  L 
Rai/m.  858.  1157-  The  order  can  only  be  reversed  by  an 
appeal  to  the  sessions,  which  must  be  to  the  next  sessions  after 
notice  of  the  order ;  2  Salk.  480.  2  ;  and  if  the  sessions  reverse 
the  order  of  the  two  justices,  yet  they  may  on  summons  make 
another,  on  the  same  or  on  any  other  person  ;  for  in  this  re- 
spect they  have  an  original  jurisdiction.  2  Bute*.  355  :  1  Sfra. 
475  ;  Doug.  632. — The  order,  however,  may  before  appeal  to 
the  sessions  he  removed  by  certiorari  into  Kind's  Bench,  and 
there  quashed  for  errors  on  the  face  of  it.  CahL  172. — But  no 
order  of  bastardy  made  at  sessions  can  be  quashed  in  King's 
Bench,  unless  the  putative  lather  is  present  in  court  ;  2  Salk. 
475  ;  for  on  its  being  quashed,  he  shall  enter  into  a  recogni- 
sance to  abide  the  order  of  the  sessions  below.  1  Bl.  Rep.  1 

A  feme  covert  may  be  committed  to  the  house  of  correction 
for  disobeying  an  order  of  justices  made  on  her  for  not  maintain- 
ing a  bastard,  born  previous  to  her  marriage.  Barr.  Rep.  lb'SO. 

On  this  part  of  the  subject  see  farther,  Boil's  Roor  Laws, 
Const.  Edit.  1703, 

In  an  ancient  MS.  temp.  Ed.  3.  it  is  said  that  he  who  gets  a 
bastard  in  the  hundred  of  Middleton  in  Kent,  shall  forfeit  all 
his  goods  and  chattels  to  the  king. 

2.  Of  the  Murder  of  Infant- Bastards — The  offence  of 
murdering,  or  concealing  the  birth  of  bastards  was  provided  for 
by  21  Jac.  L  c.  2/.  which  was  repealed  by  43  G.  3.  c.  58;  and 
this  latter  act  is  repealed  by  9  G.  4.  c.  31.  (which  extends  to 
England  only)  by  £  l  k  of  which  is  enacted,  that  if  any  woman 
shall  be  delivered  of  a  child,  and  shall  by  secret  burying  or 
otherwise  disposing  of  the  body,  endeavour  to  conceal  the  birth 
thereof,  she  shall  he  guilty  of  a  misdemeanor,  punishable  by 
two  years' imprisonment  with  hard  labour;  and  it  shall  not  be 
necessary  to  prove  whether  the  child  died  before,  at,  or  after,  its 
birth;  and  a  jury  may  find  a  verdict  for  such  oflence  on  trial 
of  the  woman  for  murder.  Like  provision  is  made  as  to  Ireland 
Ly  10  G.  4.  c,  34.  §  97.    See  farther,  tit.  Children  Murder. 

J  he  Scotch  act  W.  and  M.  Sets.  2.  Part.  I.  providing  that  a 
woman  concealing  her  preguanev  during  the  whole  spare,  and 
not  calling  for  help  at  the  birth,  the  child  being  found  dead 
or  missing,  shall  be  held  as  the  murderer  of  the  child,  repealed 

4<j  (.1.  3.  c.  J  J. 

Any  woman  in  Scotland  concealing  her  pregnancy  during 
the  whole :  period,  and  not  calling  for  help  at  the  birth,  if  the 
child  be  found  dead  or  missing,  she  shall  be  imprisoned  not 
exceeding  two  years  in  the  common  goal.    §  2. 

In  Scotland  a  bastard  is  legitimated  by  the  subsequent  ma- 
rimony  of  the  parents,  founded  on  a  fiction  that  the  parents 
Had  been  married  by  compact  at  the  period  of  conception,  such 
consent  being  deemul  a  valid  marriage  by  the  law  of  Scotland 
But  this  fiction  will  not  extend  to  legitimate  a  bastard  con- 
ceived and  born  m  Enghnd  (or  elsewhere  out  of  Scotland^ 
by  the  subsequent  marriage  of  the  parents  after  the  birth  See 

f^if^"^  ,*  ^f*7*  S  D'  f  »  *nd  the  cases 

of  Sheddan  v.  Patrick;  Bowes  v.  Ld.  Strathmore  ;  and  MoritoH 
v.  launders,  determined  at  various  periods  in  the  House  of 
J-jOros. 

BASTARDY,  hastardia^    The  defect  of  birth,  objected  to 


BAM  ON,  ir.]  A  Mali  or  club.  In  the  statutes  it  signifies 
te  of  the  wardens  of  the  Fleets  servants  or  officers  who  &5 
he  bugs  courts  with  a  red  staff  for  taking  such  into  custody 

Z %  sT^^  court     1  2- c* 12 :5  S 

BAS-VILE.    The  suburbs  of  a  town.  Ft: 
fA  Ft  Pur  bflSUm  (ohehn,t  Mper6»  t0  take  toll  by  strike  1 
canldlo.   gee  Omsyelud,  Domils  de  Furtniw,  MS  f  & 


BAT  ABLE  GROUND.  Land  that  lay  between  England 
and  Scotland,  heretofore  in  question,  when  they  were  distinct 
kingdoms,  to  which  it  belonged  ;  litigious  or  debatable  ground 
i,  e<  land  about  which  there  is  debate  ;  and  by  that  name  Skene 
calls  ground  that  is  in  controversy,  Camb.  Britain,  tit.  Cum* 
her  land. 

BATH,  Lat.  Bat/ton,  called  by  the  Britons  Badiza,  has 
been  termed  the  city  of  sick  men,  Sax,  Acema  tines  Ca'ster.] 
It  is  a  place  of  resort  in  Somersetshire  famous  for  its  medicinal 
waters.    The  chairmen  arc  there  to  be  licensed  by  the  mayor 
and  aldermen,  by  stat.  ?  G.  1.  t\  19-    And  a  public  hospital  or 
infirmary  for  poor  is  established  in  the  city  of  ISath,  the 
governors  whereof  have  power  to  hold  all  charitable  ^Ifts  &c 
and  appoint  physicians,  surgeons,  and  other  officers :  any  persons 
not  able  to  have  the  benefit  of  the  Bath  waters,  may  be  ad- 
mitted into  this  hospital,  their  case  being  attested  by  some  phy- 
sician, and  the  poverty  of  the  patients  certified  by  "the  minister 
and  churchwardens  of  the  place  where  they  live,  &c.  Every 
person  so  admitted  shall  have  use  of  the  old  hot  hath,  and  be 
entertained  and  relieved  in  the  hospital ;  and  when  cured  cr 
discharged,  such  persons  shall  he  suppled  with  01.  each  to 
defray  the  expence  of  removing  them  back  to  their  parish 
&c.    Slat.  12  G.2.  c.  31.  * 
BATHING,    The  public  have  no  common  law  right  of 
bathing  in  the  sea,  nor,  as  incident  thereto,  of  crossing  the  sea- 
shore on  foot,  or  with  bathing  machines  for  that  puiwe 
5  B.  V.  A.  268. 

BATTEL,  Fr.  baltaih?r\  A  trial  by  combat,  anciently 
allowed  of  m  our  laws,  (among  other  cases,)  where  the  defend- 
ant in  appeal  of  murder  or  felony  might  fight  with  the  appefc 
hint,  and  make  proof  thereby  whether  he  be  culpable  or  inno- 
cent of  the  crime. 

The  citizens  of  London  were  privileged  by  charter,  thai  ft 
appeals  by  any  of  them,  there  shall  be  no  wager  of  battel  ■ 
and  by  stat.  6  R.  2.  c.  6.  defendant  could  not  be  received  to 
wage  battle  m  an  appeal  of  rape.     2  Han  k.  l\  (  \  c.  45. 

The  species  of  trial  by  wager  of  battel  (savs  Blackstone)  was 
produced  into  England,  among  other  Norman  customs,  by 
\V  illiam  the  Conqueror  ;  but  was  only  used  in  three  cases,  one 
military,  one  criminal,  and  the  third  civil— The  first  in  the 
martial  court,  or  court  of  chivalry  and  honour ;  Co.  Lit.  2(>1 1 
the  second  in  appeals  of  felony  ;  and  the  third,  upon  issue  joined 
in  a  writ  of  right,  the  last  and  most  solemn  decision  of  real 
property,  m  winch  latter  it  appears  to  have  been  admitted  for 
the  sake  of  such  claimants  as  might  have  the  true  right,  hut 
yet  by  the  death  of  witnesses  or  other  defect  of  evidence,  be 
unable  to  prove  it  to  a  jury. 

The  last  trial  by  battle  that  was  waged  in  the  Court  of  Com- 
mon Fleas  at  Westminster  ;  [though  there  was  afterwards  one 
m  the  court  of  chivalry  in  lttil,  6  Car.  I.  between  Donald 
Lord  Key,  appellant,  and  David  Ramsev,  Esquire,  defendant, 
winch  was  compromised;  see  Grig.  J  arid.  65:  I 9  Raym.m] 
and  another  1,1  the  county  palatine  of  Durham  in  l6*38j  Cro, 
<  ar.  518;]  was  in  13  Eiiz.  A.  D.  1571,  as  reported  far  Dyer, 
and  held  in  I  othill-fields,  Westminster.  See  Du.  301.  and 
bpelm.  m  v.  (a.npus;  the  latter  of  whom  was  present  at  the 
ceremony.  1 

hi  18 1  a  an  appeal  having  been  brought  against  one  Thornton 
y  AsMW>  the  infant  brother  of  a  young1" woman  whom  he 
was  accused  of  having  murdered  (after  violation),  all  the 
judges  ol  the  Court  of  King's  Bench  narrowly  escaped  the 
necessity  ot  being  compelled  to  sit  from  sunrise'  to  sunset  to 
see  tlie  defendant  prove  his  innocence  against  the  infant's  cham* 
l"on.  A  slip  m  the  proceedings  fortunately  relieved  the  judges 
nom  this  method  of  doing  justice,  and  the  recurrence  of  such 
an  emergency  was  prevented  by  stat.  5Q  G.  3.  c.  4&  whit* 
dec  ares  -  that  the  trial  by  battle  in  any  suit  is  a  mode  of 
umit  to  be  used  ;  and  it  is  expedient  that  the  same  should 
us  wnolly  abolished/'  and  it  is  abolished  accordinjrlv-  See  tit. 
Appeal.  & " 

BATERSEGA.  ®mm& 
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BATTERY.    See  tit.  Assault. 

Battery,  pendente  lite.  The  offence  of  attacking  an 
adversary  in  a  law-suit,  while  the  suit  is  depending.  By  two 
Scotch  acts,  1581,  t\  138,  and  1594,  c.  219.  the  plaintiff  offend- 
ing is  to  lose  the  sum  sued  for,  and  the  defendant  is  condemned 
will  mt  farther  proof,  in  terms  of  the  conclusion  of  the  libel 
or  declaration.  These  acts  have  been  held  in  force  as  late  as 
178ft 

BAT  US,  Lat.  from  the  Sax.  batj\  A  boat,  and  battellns  a 
little  boat.  Chart.  Ed.  1  :  20  Julii,  IS  regni.  Hence  we  have 
an  old  word  but.swaiu,  fur  such  as  we  now  call  boatswain  of  a 
ship. 

B  A  U  BEL  LA,  bauble  sr\  A  word  mentioned  in  Hoveden  in 
11,  1.  antl  signifies  jewels  or  precious  stones. 

B  AUDEKI  N\  baldicu/n,  and  baldekinum^\  Cloth  of  baitdekht, 
or  gold  ;  it  is  said  to  be  the  richest  cloth,  now  called  brokadc, 
made  with  gold  and  silk,  or  tissue,  upon  which  figures  in  silk, 
&c-  were  embroidered. 

BAWDY-HOUSE,  Lupanarjornid\]  A  house  of  ill  fame, 
kept  for  the  resort  and  commerce  of  lewd  people  of  both  sexes. 
The  keeping  of  a  bawdy-house  comes  under  the  cognizance  of 
the  temporal  law  as  a  common  nuisance,  not  only  in  respect 
of  its  endangering  the  public  peace  by  drawing  together  dis- 
solute and  debauched  persons,  and  promoting  quarrels,  but  also 
in  respect  of  its  tendency  to  corrupt  the  manners  of  the  people, 
by  an  open  profession  of  lewdness,  3  Inst,  205 :  1  Hawk. 
P.  C.  c.  74.  Those  who  keep  bawdy-houses  are  punishable 
with  fine  and  imprisonment ;  and  all  such  infamous  punish  - 
meat,  as  pillory,  &c.  as  the  court  in  discretion  shall  inflict ;  and 
a  lodger  who  keeps  only  a  single  room  for  the  use  of  bawdry, 
is  indictable  lor  keeping  a  bawdy-house.  1  Salt:.  382.  Per  sot  is 
resorting  to  a  bawdy-house  are  punishable,  and  they  may  be 
bound  to  their  good  behaviour,  &c.  But  if  one  be  indicted  for 
keeping  or  frequenting  a  bawdy-house,  it  must  be  expressly 
alleged  to  be  such  a  house,  and  that  the  party  knew  it,  and  not 
by  suspicion  only.  Poph.  208.  A  man  may  be  indicted  for  keep- 
ing bad  women  iu  his  house.  1  Hawk.  P.  C,  r,  6it  §  2.  A  con- 
stable upon  information,,  that  a  man  and  woman  are  gone  to  a 
len  d  house,  or  about  to  commit  fornication  or  adultery,  may,  if 
he  finds  them  together,  carry  them  before  a  justice  of  peace 
without  any  warrant,  and  the  justice  may  bind  them  over  to 
the  sessi  on  s .    Da  It.  514* 

Constables  in  these  cases  may  call  others  to  their  assistance, 
enter  bawdy-houses,  and  arrest  the  offenders  for  a  breach  of 
the  peace ;  in  London  Qbiey  may  carry  them  to  prison ;  and 
by  the  custom  of  the  city,  whores  and  bawds  may  be  carted. 
3  lust.  20G. 

As  to  a  married  woman's  being  indicted  for  keeping  a  house 
of  ill  fame,  see  tit.  Huron  and  Feme,  VII. 

But  it  is  said  a  woman  cannot  be  indicted  for  being  a  bawd 
generally ;  for  that  the  bare  solicitation  of  chastity  is  not  in- 
dictable.   1  Hawk.  P.  C.  c.  74.  §  1  :  1  Satk.  382. 

It  was  always  held  infamous  to  keep  a  bawdy-house;  yet 
same  of  our  historians  mention  bawdy-houses,  brothel -h on ses, 
or  srews,  publicly  allowed  here  in  former  times,  till  the  reign 
of  Hen,  8.  by  whom  they  were  suppressed  about  A.  D.  1,646 ; 
and  writers  assign  the  number  to  be  eighteen  thus  allowed  on 
the  bank-side  in  Southwark.    See  Brothel-houses. 

By  stat.  25  G.  2.  c.  3(5.  made  perpetual  by  stat.  28  G.  2.  e.  1 9- 
if  two  inhabitants,  paying  scot  and  lot,  shall  give  notice  to  a 
constable  of  any  person  keeping  a  bawdy-house,  the  constable 
shall  go  with  them  before  a  justice  of  peace,  and  shall  (upon 
such  inhabitants  making  oath*  that  they  believe  the  contents  of 
such  notice  to  be  true,  and  entering  into  a  recognizance  of  20/. 
each,  to  give  material  evidence  of  the  offence,)  enter  into  a 
recognisance  of  ,'i0/.  to  prosecute  with  effect  such  person  for 
such  offence  at  the  next  sessions;  the  constable  shall  be  paid 
his  reasonable  expenees  by  the  overseers  of  the  poor,  to  be 
ascertained  by  two  justices  ;  and  if  the  offender  be  convicted, 
the  overseers  shall  pay  to  the  two  inhabitants  10/.  each.  On 
the  constable's  entering  into  such  recognizance  as  aforesaid, 


the  justice  shall  bind  over  the  person  accused  to  the  next 
sessions,  and  if  he  shall  think  proper,  demand  security  for  such 
person's  good  behaviour  in  the  mean  time,  A  constable  neg- 
lecting his  duty  forfeits  20/.  Any  person  appearing  as  master 
or  mistress,  or  as  having  the  care  or  management  of  any 
bawdy-house,  shall  be  deemed  the  keeper  thereof,  and  liable 
to  be  punished  as  such.  The  same  act  also  directs  the  licensing 
by  magistrates  of  all  public  places  within  twenty  miles  of  the 
metropolis.  See  also  58  G.  3.  c,  70,  §  7,  8.  as  to  notice  to 
overseers  of  the  poor,  who  are  to  be  the  prosecutors  in  such 
cases;  and  the  payment  of  costs  to  witnesses* 

BAY,  or  pen,  is  a  pond-head  made  up  of  a  great  height,  trt 
keep  in  water  for  the  supply  of  a  mill,  &e,  so  that  the  wheel  of 
the  mill  may  be  driven  by  the  water  coming  thence,  through  & 
a  passage  or  flood-gate.  Stat.  27  Eliz.  c.  19-  A  harbour 
where  ships  ride  at  sea,  near  some  port,  is  also  called  a  bay. 

DEACON,  from  the  Sax.  beacn}  signum,  whence  the  English 
beckon  to  nod  or  to  make  asign.J  A  signal  well  known;  being 
a  fire  maintained  on  some  eminence  near  the  coasts  of  the  sea- 
4  Inst.  14-8.  Hence  beaconage  (beacon a gium),  money  paid 
towards  the  maintenance  of  beacons.  See  stat.  5  Hen.  4*.  t%  3. 
as  to  keeping  watch  on  the  sea  coast. 

Barrington,  in  his  observations  on  this  statute,  introduces  the 
copy  of  an  order  of  ancient  date  cited  by  Prynne  io  his  remarks 
on  Coke's  4  Inst,  showing  the  stations  fixed  on  for  beacons  in 
Kent  and  Essex,  viz.  at  the  isle  of  Sheppy  in  Kent  ;  at  Shore- 
bury  in  Essex;  at  Hoo  in  Kent;  at  Tolbing  in  Essex;  at 
Cleve  in  Kent ;  at  Tilbury  in  Essex;  at  Gravesend  in  Kent; 
and  at  Famedon  in  Essex.    See  Parr.  5  edit.  p. 

The  erection  of  beacons,  light-houses,  and  sea-marks,  is  a 
branch  of  the  n  y  d  prerogative  ;  whereof  the  first  was  anciently 
used  in  order  to  alarm  the  country,  in  the  case  of  the  approach 
of  an  enemy ;  and  all  of  them  are  signally  useful  in  guiding 
and  preserving  vessels  at  sea  by  night  as  well  as  by  day.  For 
this  purpose  the  king  hath  the  exclusive  power,  by  commission 
under  his  great  seal  (3  Inst.  204  :  4  lust.  148.)  to  cause  them 
to  be  erected  in  fit  and  convenient  places  (4  Inst.  136V},  as  well 
upon  the  lands  of  the  subject  as  upon  the  demesnes  of  the 
crown  ;  which  power  is  usually  vested  by  letters  patent  in  the 
office  of  lord  high  admiral  {Sid.  loS  :  4  Inst.  14<)«)  or  the 
Admiralty  board.  And  by  stat.  8  El/z.  c.  13.  the  corporation 
of  the  Trinity  House  are  empowered  to  set  up  any  beacons  or 
sea-marks  wherever  they  shall  think  them  necessary ;  and  if 
the  owner  of  the  land  or  any  other  person  shall  destroy  them, 
or  shaH  take  down  any  steeple,  tree,  or  other  known  sea  mark, 
he  shall  forfeit  100/.  or  in  case  of  inability  to  pay  it,  shall  be 
ipse  facto  outlawed.  1  Comm.  2f>5. — See  the  stats.  4  Ann* 
c.  20.  and  8  Ann  c.  17*  fox  building  the  Eddystone  light-house 
near  Plymouth,  and  raising  the  duties  payable  by  ships  for  its 
support ;  and  stat.  3  G.  2.  c.  36.  as  to  the  light-house  on  the 
rock  Skerries,  near  Holyhead,  in  the  county  of  Anglesea. 

BEAD,  or  /^v/r',  Sax.  bead,  oratio.~\  A  prayer;  so  that  to 
say  over  beads,  is  to  say  over  one's  prayers.  They  were  most 
in  use  before  printing,  when  poor  persons  could  not  go  to  the 
charge  of  a  manuscript  book :  though  they  are  still  used  in 
many  parts  of  the  world,  where  t lie  Koman*  Catholic  religion 
prevails.  They  are  not  allowed  to  be  brought  into  England, 
or  anv  superstitious  things,  to  be  used  here,  under  the  penalty 
of  a  praemunires  by  stat.  13  Eliz*  c*  2. 

BEAM.  That  part  of  the  head  of  a  stag  where  the  horns 
grow,  from  the  Sax.  beam,  i.  e.  arbor;  because  they  grow  out 
of  the  head  as  branches  out  of  a  tree.  lieam  is  likewise  used 
for  a  common  balance  of  weights  in  cities  and  towns. 

BEAMS  and  BALANCE,  for  weighing  goods  and  mer- 
chandize in  the  city  of  London,  See  tit.  JV 'eights  and 
Measures. 

BEARERS.  Such  as  bear  down  or  oppress  others,  and  is 
said  to  be  all  one  with  maintainors. — Justices  of  assise  shall 
Enquire  of,  hear  and  determine  maintainors;  bearers,  and  con-* 
spirators,  &c.    Stat.  4  Ed.  3.  c.  1 1. 

BEAU  UOC  S I K  A .  Berkshire, 
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BEAST,  ordinarily  kept  in  a  state  of  confinement,  not  being 
the  subject  of  larceny  at  common  law;  persons  stealing  or 
having  in  possession  or  the  skin  thereof,  punishable  summarily 
before  one  or  two  justices,  by  7,  8  G.  4.  c.  29,  §  32, 

BEASTS  of  chase,  feras  eampesires.^  Are  five,  viz.  the 
buck,  doe,  fox,  marten,"  and  roe.  Man  uk  part  1.  page  342. 
Beasts  of  the  forest  {  feree  silvestres)  otherwise  called  beasts  of 
venary,  are  the  hart,  hind,  boar,  and  wolf.  Ibid,  part  2.  c.  4. 
Beasts  and  fowls  of  the  warren  are  the  hare,  coney,  pheasant, 
and  partridge.  Ibid.  Reg.  Grig.  95,  96.  $c.  Co.  Lit.  233,— 
See  tit.  Game. 

BEAU-PLEADER,  pulehre  placilando,  Fr.  beauplaider, 
i.  e.  to  plead  fairly.]  Is  a  wiit  upon  the  statute  of  Marl  bridge, 
52  II.  3.  c.  11.  whereby  it  is  enacted,  that  neither  in  the  cir- 
cuit of  justices  nor  in  counties,  hundreds,  or  courts-baron,  any 
fines  shall  be  taken  for  fair  pleading,  viz.  for  not  pleading 
fairly  or  aptly  to  the  purpose;  upon  which  statute  this  wiit 
was  ordained,  directed  to  the  sheriff,  bailiff,  or  him  who  shall 
demand  such  fine,  and  it  is  a  prohibition  not  to  do  it  i  where- 
upon an  alias  and  plurics  and  attachment  may  be  had,  &c. 
New  Nat.  Br.  f><)f>,  597.  And  bean-pleader  is  as  well  in  re- 
spect of  vicious  pleadings j  as  of  the  fair  pleading,  by  way  of 
amendment.    2  Inst  122. 

1JKB15A.    Bamburgh,  in  Northamptonshire. 

BEDEL,  bedcUus,  Sax.  fafdel}  Fr.  bedeau.^  A  crier  or  mes- 
senger of  a  court,  that  cites  men  to  appear  and  answer :  and 
is  an  inferior  officer  of  a  parish  or  liberty,  very  well  known  in 
London,  and  the  suburbs.  There  are  likewise  university 
bedels,  and  church  bedels^  now  called  summoncrs  and  appa- 
ritors; and  Man  wood  in  his  Forest  Laws,  saith  there  are  forest 
bedels }  that  make  all  manner  of  garnishments  for  the  courts  of 
the  forest,  and  all  proclamations,  and  also  execute  the  process 
of  the  forest,  like  unto  bailiffs  errant  of  a  sheriff  in  his  county. 
CowvL 

BE  DEL  ART,  bedetaria.^  The  same  to  a  bedel,  as  bailiwick 
to  a  bailiff.    Lit  lib.  3.  cap.  5 :  Blount :  CoiveL 

BED E  R  E  PR,  alias  biderepe,  Sax.]  A  service  which  certain 
tenants  were  anciently  bound  to  perform,  viz,  to  reap  their  land- 
lord's corn  at  harvest ;  as  some  yet  are  tied  to  give  them  one, 
two,  or  three  days'  work,  when  commanded.  This  customary 
service  of  inferior  tenants  was  called  in  the  Latin  pnecaria 
bed  re  pi  n  m,  d)c    See  Magna  Pnecaria. 

B  E  D 1 '  W  E  R I .  '  1 1  hose  \v  h i ch  w  e  now  call  ba  n  d it  t  i ;  pro fl  i- 
gate  and  excommunicated  persons.  The  word  is  mentioned  in 
Mat  Paris,  anno  1258. 

BEER.  By  11  0.  4.  and  1  W,  4.  c.  64.  reciting  that  it  is 
expedient  for  the  better  supplying  the  public  with  beer,  to  give 
greater  facilities  for  the  sale  thereof,  than  are  at  present 
afforded  by  licences  to  keepers  of  inns,  ale-houses,  and  victual- 
ling-houses, it  is  enacted  that  any  person  obtaining  a  licence 
under  the  act  may  sell  beer,  ale,  and  porter  by  retail,  in  any 
house  or  premises  specified  in  the  licence  ;  and  any  house- 
holder may  obtain  an  excise  licence  for  that  purpose,  giving 
sureties,  and  also  paying  two  guineas  for  the  licence,  which  is 
to  be  valid  for  twelve  calendar  months;  no  such  licence  to  entitle 
the  party  to  receive  a  licence  to  sell  wine,  or  spirits;  nor  to  be 
granted  to  a  sheriff's  officer,  or  officer  executing  the  process 
of  any  court  of  justice ;  nor  to  any  person  not  being  a  house- 
holder assessed  to  the  poor  rates  in  the  parish  where  he  is 
licensed ;  and  a  list  of  the  persons  licensed,  and  the  sureties, 
and  the  name  and  description  of  the  house,  shall  be  kept  at  the 
Excise-office,  or  at  the  office  of  the  collector  or  supervisor  of 
excise,  and  open  to  the  inspection  of  any  magistrate  of  the 
county  or  place  where  such  house  shall  be  situate.  The  licence 
duty  is  to  be  under  the  management  of  the  commissioners  of 
excise,  and  the  produce  carried  to  the  consolidated  fund.  The 
parties  licensed  arc  to  put  up  boards  with  the  words  "Licensed 
to  sell  Beer  by  retail/'  under  a  penalty  of  10/.;  and  a  party 
selling  beer  without  licence  is  liable  to  a  penalty  of  20/. 

By  §  11.  it  is  lawful  for  any  one  justice  for  any  county  or 
place  where  any  riot  shall  happen,  or  for  any  two  or  more 


justices  where  any  riot  may  be  expected,  to  order  any  licensed 
house  to  be  closed  at  such  time  as  they  shall  direct.  By  §  13, 
any  person  selling  beer,  or  under  such  licence,  who  shall  per- 
mit any  drunkenness  or  disorderly  conduct  in  such  house,  and 
every  person  who  shall  transgress  the  conditions  specified  in 
the  licence,  or  allow  them  to  be  transgressed,  shall  be  deemed 
guilty  of  disorderly  conduct,  and  for  the  first  offence  forfeit  not 
less  than  40*.  nor  more  than  51. ;  for  the  second  offence  not  less 
than  5i  nor  more  than  10/. ;  and  for  the  third  offence  not  less 
than  20/.  nor  more  than  50/.  By  §  14.  the  licensed  houses  are 
not  to  be  opened  before  four  in  the  morning,  nor  after  ten  at 
night ;  nor  between  the  hours  of  ten  and  one,  and  of  three  and 
five  on  Sunday,  Good  Friday,  Christmas-day,  or  any  fast,  or 
thanksgiving-day,  under  a  penalty  of  40*.  for  every  offence;  and 
every  separate  sale  of  beer,  &c.  to  be  a  separate  offence,  Bj 
J  2f).  the  act  is  not  to  affect  any  privileges  or  authorities  of  the 
twouniversities,  or  of  the  master,  wardens,  &c.  of  the  vintners  in 
London,  nor  to  prohibit  persons  selling  beer  in  booths  at  lawful 
fairs.  As  to  the  exporting,  selling,  measuring,  &c,  see  tits. 
Alehouses,  Brewers,  Navigation  Acts,  Weights  and  Measures. 
BEGGARS.    See  Vagrants. 

BEHAVING  AS  HEIR,  is  the  same  as  Gestio  proharUlt 
in  the  civil  law.    Scotch  Diet. 

BELGj^E.  The  inhabitants  of  Somersetshire,  Wiltshire, 
and  Hampshire.  Also  the  city  of  Wells,  iu  Somersetshire. 
Blount, 

BEL  IS  AM  A.    Rhibelmouth,  in  Lancashire. 

DE  BELLA  AQUA.    Belle w  and  Bellaeu. 

DE  BELLA  FIDE.  Beaufoy. 

BELLI X US  SINUS.    BelHnsgate,  at  London. 

DE  BELLO  CAM  TO.  Beauchamp. 

DE  BELLO  FA  GO.  Beaufo. 

DE  BELLO  FOCO.    Beau  feu. 

DE  BELLO  LOCO.  Beaulieu. 

DE  BELLO  MARISCO.  Beaumarsh. 

BELLOM  ARISCUS.    Beaumaris,  a  town  in  Wales. 

DE  BELLO  MONTE.  Beaumont. 

DE  BELLO  PR  A  TO.  Beauprc. 

DE  BELLO  SITU.  Bellasise. 

BELLO  CLIVUM,  BELLO  DESERTUM,  BELLES 

LOCUS.    Beau  desert,  in  Staffordshire. 
DE  BENEFACTIS.  Benfield. 

BENEFICE,  benejicinm^  Is  generally  taken  for  any  eccle- 
siastical living  or  promotion  ;  and  benefices  are  by  stat.  13  R.  2. 
st  2.  c.  2.  divided  into  elective  and  donative  :  so  also  it  is  used 
in  the  canon  law.  3  last  155.  Duarenas  de  beneficiis,  lib.  2. 
e.  3.  All  church  preferments  and  dignities  are  benefices ;  but 
they  must  be  given  for  life,  not  for  years,  or  at  will.  Dean- 
eries, prebendaries,  &c.  are  benefices  with  cure  of  souls, 
though  not  comprehended  as  such  within  the  stat.  21  //.  8. 
c.  13.  of  residence :  but,  according  to  a  more  strict  and  proper 
acceptation,  benefices  are  only  rectories  and  vicarages.— The 
word  benefice  was  formerly  applied  to  portions  0?  land, 
given  by  lords  to  their  followers  for  their  maintenance;  but 
afterwards,  as  these  tenures  became  perpetual  and  hereditary, 
they  left  their  name  of  beneficia  to  the  livings  of  the  clergy, 
and  retained  to  themselves  the  name  offends. — And  benefeim 
was  an  estate  in  land  at  first  granted  for  life  only,  so  called,  be* 
cause  it  was  held  ex  mero  bcneficlo  of  the  donor ;  and  the 
tenants  were  bound  to  swear  fealty  to  the  lord,  and  to  serve 
him  in  the  wars,  those  estates  being  commonly  given  to  military 
men :  but  at  length,  by  consent  of  the  donor,  or  his  heirs, 
they  were  continued  for  the  lives  of  the  sons  of  the  possessors, 
and  by  degrees  past  into  an  inheritance :  and  sometimes  such 
benefices  were  given  to  bishops,  and  abbots,  subject  to  the  like 
services,  viz.  to  provide  men  to  serve  in  the  wars ;  and  when 
they  as  well  as  the  laity  had  obtained  a  property  in  those  lands, 
they  were  called  regalia  when  given  by  the  king ;  and  on  the 
death  of  a  bishop,  &c.  returned  to  the  king  till  another  was 
chosen.  Spehn.  of  Feuds,  c.  21:  Blount,  verb.  Beneftchm. 
I  See  tit,  Tenure.    For  matter  relating  to  Ecclesiastical  Bene- 
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fiees;  and  the  requisites  of  the  clergy  admitted  thereto,  &c.,  see 
titles  Ad vo wson,  Parson,  Tithes. 

BENEFICIO  PRIMO  ECCLESTASTICO  HABENDO. 
A  writ  directed  from  the  king  to  the  chancellor,  to  bestow  the 
benefice  that  shall  Jtrst  fall  in  the  king's  gift,  above  or  under 
such  value,  upon  such  a  particular  person.    Rets-  Oris.  307. 

BENEFIT  OF  CLERGY.    (Now  abolished,  see  \:ierLnj.) 

BENEFIT  SOCIETIES.    See  Friendly  Societies. 

BENEFIT  OF  DISCUSSION,  is  that  whereby  the  ante- 
cedent heir,  such  as  the  heir  of  line,  in  a  pursuit  against  the 
heir  of  tailzie,  eVc.  must  he  first  pursued  to  fulfil  the  defunct's 
deeds,  and  pay  his  debts:  this  benefit  is  likewise  competent  in 
many  cases  to  cautioners.    Scotch  Did. 

BENERTH.  An  ancient  service  which  the  tenant  ren- 
dered tn  his  lord  with  his  plough  and  cart.  Lamb,  I  tin.  p.  222  : 
Co.  Lit.  86- 

BENEVOLENCE,  bencvolentia^  Is  used  in  the  chronicles 
and  statutes  of  this  realm  for  a  voluntary  gratuity  given  by 
the  subjects  to  the  king,  Slant's  Annals,  p.  ?0L  And  Stow 
saith  that  it  grew  from  Edward  the  Fourth's  days ;  you  may 
find  it  also  anno  1 1  //.  7.  c.  ]0.  yielded  to  that  prince  in  regard 
of  his  great  expences  in  wars,  and  otherwise,  J 2  Rep,  1$). 
And  by  act  of  parliament,  13  Car.  2.  c.  4.  it  was  given  to  his 
majesty  King  Charles  II.,  but  with  a  proviso  that  it  should  not 
be  drawn  into  future  example,  as  those  benevolences  were  fre- 
quently extorted  without  a  real  and  voluntary  consent,  so  that 
all  supplies  of  this  nature  are  now  by  way  of  taxes,  by  grant  of 
parliament  ;  any  other  way  of  raising  money  for  the  crown  is 
illegal.  Slal.  1  IVm.  §  M.  si.  2.  c.  2.  In  other  nations  benevo- 
lences are  sometimes  given  to  lords  of  the  fee  by  their  tenants, 
&e,  Cassan.  de  Consuet.  Bur  a*  p.  134.  136. — See  tit.  Taxes. 

BENEVOLENTIA  REGIS  H  ABEND  A.  The  form  of 
purchasing  the  king's  pardon  and  favour,  in  ancient  lines  and 
submissions,  to  be  restored  to  estate,  title,  or  place*  Paroch. 
Aniiq.  p.  172. 

BERBIAGE,  bcrbiagiian.^  Naiivi  ienentes  manerii  de 
CaUstohc  reddunt  per  aim*  de  certo  reddiiu  vocal,  bcrbiagg.  ad 
le  Hokeday,  xix.  MS.  Survey  of  the  Duchy  of  Cornwall, 
Bhmn& 

BERBICARIA,  A  sheep  down,  or  ground  to  feed  sheep. 
Leg.  Alfrcdi,  c.  9 :  Monasticon,  torn.  \ .  p.  308.  See  next  article. 

BE liC ARIA,  bercherU)  from  the  Fr.  bergerie.'}  A  sheep- 
fold,  or  other  inclosure,  for  the  keeping  of  sheep ;  in  Domes* 
day  it  is  written  herquartam.  2  InsL  47  (i:  Man.  Angl.  torn,  2. 
p.  5Q9~  Bercarius  is  taken  for  a  shepherd  ;  and  bercaria  is 
said  to  be  abbreviated  from  berbicaria,  and  berbex  ;  hence 
come  berbicuS;  a  ram,  bcrbica,  an  ewe,  caro  berltiviua,  mutton. 
CorvcL 

BERCEIA,  BERCHERIA.  Berkshire. 

BERECHINGUM.    Barking,  in  Essex, 

BEREFELLARlJL  There  were  seven  churchmen  so  called, 
anciently  belonging  to  the  church  of  St,  John  of  Beverley. 
Cowel:  Blount. 

BERG M  MASTER,  from  the  Sax.  berg,  a  hill,  quasi,  master 
of  the  mountains,]  Is  a  bailiff  or  chief  officer  among  the  Der- 
byshire miners,  who  also  executes  the  office  of  a  coroner.  Esc. 
de  An.  1  Cf  Ed.  1.  num.  34,  in  Turri  London.  The  Germans 
call  a  mountaineer,  or  miner,  a  bergman.  Blount. 

BERG  MOTH,  or  BE  UGH  MOTE.  Comes  from  the  Sax. 
berg,  a  hill,  and  gemote,  an  assembly :  and  is  as  much  as  to 
say,  an  assembly  or  court  upon  a  hill,  which  is  held  in  Derby- 
shire, for  deciding  pleas  and  controversies  among  the  miners. 
And  on  this  court  of  berghmote.  Mr.  Manlove,  in  his  Treatise 
of  the  Customs  of  the  Miners,  hath  a  copy  of  verses,  with 
references  to  statutes,  &c.  Vide  Squire  on  the  Anglo  Saxon 
Govern  mcnt. 

BERIA,  berie,  berry,  a  large  open  field.]  Those  cities  and 
towns  in  England  which  end  with  that  word,  are  built  in 
plain  and  open  places,  and  do  not  derive  their  names  from 
boroughs,  as:  Sir  Henry  Spclman  imagines.    Most  of  our  glos- 
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sographers,  in  the  names  of  places,  have  confounded  the  word 
hcri  with  that  of  bury  and  borough,  as  the  appellatives  of  an* 
eient  towns  ;  whereas  the  true  sense  of  the  word  bene  is  a  flat 
wide  campaign,  as  is  proved  from  sufficient  authorities  by  the 
learned  Du  Fresne,  who  observes,  that  Beria  Sancti  Edmundi. 
mentioned  by  Mat.  Paris,  sub  anno  1 1 74,  is  not  to  be  taken 
for  the  town,  but  for  the  adjoining  plain.  To  this  may  be 
added,  that  many  flat  and  wide  meads  and  other  open  grounds 
are  called  by  the  name  of  beries,  and  berry-jtelds  ;  the  spa- 
cious meadow  between  Oxford  and  Lley  was,  in  the  reign  of 
king  Athelstan,  called  Bery.  As  is  now  the  largest  pasture 
ground  in  Quarendon,  in  the  county  of  Buckingham,  known 
by  the  name  of  Beryfeld.  And  though  these  meads  have 
been  interpreted  demesne  or  manor  meadows,  yet  they  were 
truly  any  flat  or  open  meadows  that  lay  adjoining  to  any  vill 
or  farm.    Cant  el* 

B E RMUNDI  I NSULA.    Bermondsey,  in  Surrey. 

BERRA*  A  plain  open  heath.  Berras  assartarc,  to  grub 
up  such  barren  heaths.  CcweL 

HER  NET,  I ncendium,  comes  from  the  Sax.  by  ran,  to  burn.] 
It  is  one  of  those  crimes  which,  by  the  laws  of  H.  I.  cap.  15. 
erne  nd art  non  possunt.  Sometimes  it  is  used  to  signify  any 
capital  offence.  Leges  Canuti  apnd  Prompt,  c.  90:  Leg.  H.  I. 
c*  12.  47- 

BERSA,  Fr.  bers.~\  A  limit  or  bound.  A  park  pale.  Blount. 

BERSARE,  Germ,  bcrsn,  to  shoot.]  Bersare  inforesta  mea 
ad  ires  arcus.  Chart.  Ranulf  Comit.  C est r.  anno  1218,  viz. 
to  hunt  or  shoot  with  three  arrows  in  my  forest.  Bersarii 
were  properlv  those  that  hunted  the  wolf.  Blount. 

BKRTON.    See  Barton. 

BEREWICHA,  or  BERWTCA.  Villages  or  hamlets  be- 
longing to  some  town  or  manor.  This  word  often  occurs  in 
Domesday  :  istce  sunt  bercivichw  ejusdem  manerii . 

BERWICK.  The  town  of  Berwick-upon-Tweed  was  ori- 
ginally part  of  the  kingdom  of  Scotland ;  and  as  such  was,  for 
a  time,  reduced  by  king  Edward  I.  into  the  possession  of  the 
crown  of  England:  and,  during  such  its  subjection,  it  received 
from  that  prince  a  charter,  which  (after  its  subsequent  cession 
by  Edward  Baliol,  to  be  for  ever  united  to  the  crown  and 
realm  of  England)  was  confirmed  by  king  Edward  III.  with 
some  additions  ;  particularly  that  it  should  be  governed  by  the 
laws  and  usages  which  it  enjoyed  during  the  time  of  king 
Alexander,  that  is,  before  its  reduction  by  Edward  I.  Its 
constitution  was  new  modelled,  and  put  upon  an  English  foot- 
ing, by  a  charter  of  king  James  L,  and  all  its  liberties,  fran- 
chises, and  customs,  were  confirmed  in  parliament  by  stats. 
22  E.  4.  c.  8.  and  3  Jac.  1.  c.  2ti.  Though,  therefore,  it 
hath  some  local  peculiarities,  derived  from  the  ancient  laws  of 
Scotland;  (see  Hale  Hist.  C.  L.  183:  1  Sid,  382.  462: 
2  Show.  365 ;)  yet  it  is  clearly  part  of  the  realm  of  England, 
being  represented  by  burgessess  in  the  House  of  Commons, 
and  bound  by  all  acts  of  the  British  parliament,  whether  spe- 
cially named  or  otherwise*  And,  therefore,  it  was,  perhaps, 
superfluously  declared  by  stat.  20  G.  2.  c.  42.  that  where 
England  onlv  is  mentioned  in  any  act  of  parliament,  the  same, 
notwithstanding,  hath  been,  and  shall  be,  deemed  to  com- 
prehend the  dominion  of  Wales  and  town  of  Berwick-upon- 
Tweed.  And  though  certain  of  the  kings  writs  or  processes 
of  the  courts  of  Westminster  do  not  usually  run  into  Berwick, 
any  more  than  the  principality  of  Wales,  yet  it  hath  been 
solcmnlv  adjudged,  that  all  prerogative  writs  (as  those  of 
mandamus,  prohibition,  habeas  corpus,  certiorari,  &c.)  may 
issue  to  Berwick,  as  well  as  to  every  other  of  the  dominions  of 
the  crown  of  England ;  and  that  indictments  and  other  local 
matters  arising  in  the  town  of  Berwick,  may  be  tried  by  a  jury 
of  the  county  of  Northumberland.  Cro.  Jac.  ;j4'J  :  2  Ho.  Ab. 
292 :  staL  11  G-  1.  c.  4  1  2  Burr.  834 :  1  Comm.  99, 

The  case  quoted  from  2  Burr.  834.  is  that  of  the  King  v. 
Cotvle ;  and  lavs  down  the  gn  at  principles  which  determine 
the  prerogative  of  the  Court  of  King's  Bench  over  the  domU 
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nions  of  the  crown  part  of  the  realm  of  England,  but  not  in 
England  proper.  <k  . 

BERYj  or  BURY,  The  vill  or  seat  of  habitation  ol  a 
nobleman,  a  dwelling  or  mansion-house,  being  the  chief  of  a 
manor ;  from  the  Sax.  beorg,  which  signifies  a  hill  or  castle  ; 
for,  heretofore,  noblemen's  seats  were  castles,  situate  on  hills, 
of  which  we  have  still  some  remains.  As  in  Herefordshire, 
there  are  the  beries  of  Stockton,  Ho^\,  It  was  anciently 

taken  for  a  sanctuary.    See  Berirr 

BESAiLE,  or  ISESAYLE,  Fr,  bcsayeul,  pivavus.Jl  The 
father  of  the  grandfather ;  and  in  the  common  law  it  signifies 
a  writ  that  lies  where  the  gredt  grandfather  was  seised,  the 
day  that  he  died,  of  any  lands  or  tenements  in  fee-simple  ■ 
and,  after  his  death,  a  stranger  entered  the  same  day  upon 
him,  and  keeps  out  the  heir.  F.  N.  B.  222.  See  tit.  Mort 
(V Ancestor. 

BESCHA,  from  the  Fr.  bcrcher,  foderc,  to  dig.]  A  spade 
or  shovel.  Hence  perhaps,  una  bescata  terra  invlusa  (Mart. 
Aug.  torn.  2.  foL  642.),  may  signify  a  piece  of  land  usually 
turned  up  with  a  spade,  as  gardeners  lit  and  prepare  their 
grounds ;  or  may  be  taken  for  as  much  land  as  one  man  can 
dig  with  a  spade  in  a  day. 

BKST1ALS,  fn\stiait'ir\  Beasts  or  cattle  of  any  sort  ;  Hat. 
4  EcL  3.  c.  3.  it  is  written  bestayle;  and  is  generally  used  for 
all  kinds  of  cattle,  though  it  has  been  restrained  to  those  an- 
cientlv  purveyed  for  the  kind's  provision. 

BET  ACHES.    Laymen  using  glebe  lands.  Pari  14  Ed.  2. 

BEBERCHES.  Bid- works,  or  customary  services  done  at 
the  bidding  of  the  lord  by  his  inferior  tenants.  CoweL 

BEWARED.  An  old  Saxon  word  signifying  expended; 
for,  before  the  Britons  and  Saxons  bad  plenty  of  money,  they 
traded  wholly  in  exchange  of  wares.  Blount. 

BIBROCI,  -ORUM.  People  of  Berkshire. 

B1DALE,  or  BID  ALL,  precaria  pot  aria,  fraui  the  Saxon 
biddan,  to  pray  or  supplicate.]  Is  the  invitation  of  friends  to 
drink  ale  at  the  house  of  some  poor  man,  who  thereby  hopes  a 
charitable  contribution  for  his  relief:  it  is  still  in  use  in  the 
West  of  England  :  and  is  mentioned  stat,  26"  H.  8.  c.  6.  And 
something  like  this  seems  to  be  what  we  commonly  call  house* 
warming,  when  persons  are  invited  and  visited  in  this  manner 
on  their  first  beginning  house-keeping, 

BIDDING  OF  THE  BEADE,  bidding,  from  the  Saxon 
hiddanr\  Was  anciently  a  charge  or  warning  given  by  the 
parish  priest  to  his  parishioners  at  some  special  times  to  come 
to  prayers,  either  for  the  soul  of  some  friend  departed,  or  upon 
some  other  particular  occasion.  And  at  this  day  our  ministers, 
on  the  Sunday  preceding  any  festival  or  holiday  in  the  follow- 
ing week,  give  notice  of  them,  and  desire  and  exhort  their 
parishioners  to  observe  them  as  they  ought,  which  is  required 
by  our  canons. 

BIDENTES.  Two  yearlings,  tags,  or  sheep  of  the  second 
year.    Paroch.  Antiq.  p.  2 1 6. 

B1DUAXA.  A  lasting  for  the  space  of  two  davs.  Matt. 
West.  p.  135. 

BIG  A,  biguiar\  A  c  art  or  chariot  drawn  with  two  horses 
coupled  side  to  side  ;  hut  it  is  said  to  be  properly  a  cart  with 
two  wheels,  sometimes  drawn  by  one  horse;  and  in  our  ancient 
records  it  is  used  for  any  cart,  wain,  or  waggon,  Mon.  Ansh 
torn.  2.foL  35ft 

BIGAMUS,    One  guilty  of  bigamy. 

BIGAMY,  bigamia.^  A  double  marriage;  this  word  pro- 
perly signifies  the  being  twice  married:  but  is  now  used  by  an 
almost  universal  corruption,  to  signify  the  offence  of  polygamy, 
or  the  having  a  plurality  of  wives  or  husbands  at^onee 
3  Inst.  88. 

Bigamy,  according  to  the  canonists,  consisted  in  marrying 
two  virgins  successively,  one  after  the  death  of  the  other,  or 
in  once  marrying  a  widow.  Such  were  esteemed  incapable 
of  holy  orders;  probably  on  the  ground  of  St.  Paul's  words, 
1  Tim  c.  5i  r.  2.   «  That  a  bishop  should  be  the  husband  of 


one  wife,"  and  they  were  by  a  canon  of  the  council  of  Lyons, 
A.  1).  1271,  denied  all  clerical  privileges. 

A  second  marriage,  the  former  husband  or  wife  living,  is,  by 
the  ecclesiastical  law  of  England,  simply  void,  and  a  mere 
nullity;  but  the  legislature  has  thought  it  just  to  make  it 
felony,  by  reason  of  its  being  so  great  a  violation  of  the  public 
economy  and  decency  of  a  well  ordered  state.  By  stat.  9  G.  4, 
c.  31-  §  22.  (and  10  G.  4.  c.  34.  §  26.  for  Ireland),  it  is  enacted, 
that  if  any  person  being  married,  shall  marry  another  person 
during  the  life  of  the  former  husband  or  wife,  whether  the 
second  marriage  has  taken  place  in  England  or  Ireland,  or 
elsewhere,  such  offender,  and  persons  counselling,  aiding,  or 
abetting,  shall  be  guilty  of  felony,  and  liable  to  be  transported 
for  seven  years,  or  imprisoned  not  exceeding  two  years ;  and 
the  offence  may  be  tried  in  the  county  where  the  offender  is 
apprehended  01  be  in  custody.  A  proviso  in  the  act,  however, 
contains  these  four  exceptions :  1 .  When  the  second  marriage 
is  contracted  out  of  England  by  one  not  a  subject  of  his 
majesty.  2.  When  either  of  the  parties  have  been  continually 
absent  from  each  other  for  seven  years,  and  not  know  the  other 
to  be  living.  3.  Where  there  is  a  divorce.  4.  Where  the  first 
marriage  has  been  declared  void. 

On  an  indictment  for  bigamy,  if  the  first  marriage  was  in 
Ireland,  by  licence,  but  without  consent  of  parents,  one  of  the 
parties  being  under  age,  such  marriage  will  support  the  indict- 
ment, not  having  been  vacated  within  the  year,  as  required  by 
the  Irish  Marriage  Act,  9  2*  c.  11.  Rex  v,  Jacobs, 
I  Ryt     M.  140. 

Under  the  former  stat.  of  Jac.  I.  (now  repealed)  if  the  first 
marriage  were  beyond  sea,  and  the  latter  in  England,  the 
party  might  have  been  indicted  for  it  here ;  because  the  latter 
marriage  was  the  offence;  but  not  vice  versa.  See  1  Hawk.  P.  C. 
174,  175:  1  Hales  P.  C.  692:  1  Sid.  171 :  Kel  80.  Lord 
Hale  seems  most  precise  on  the  question.  The  other  writers 
make  a  query.  See  also  3  InsL  88:  CVo.  Elh.  94. 

A  sentence  in  the  ecclesiastical  court  against  a  marriage,  in 
a  suit  for  jactitation ,  does  not  preclude  the  proof  of  a  marriage 
on  an  indictment  on  the  statute.  And  admitting  such  sen- 
tence were  conclusive  as  to  the  fact  of  marriage,  the  effect 
may  be  avoided  by  evidence  of  fraud  and  collusion  in  ob- 
taining the  sentence,  11  St.  Tr*  262,  Duchess  of  King- 
ston's case. 

As  tt>  husband  and  wife  being  evidence  against  each  other 
on  trial  for  this  offence,  see  tit,  Baron  and  Feme,  1,  2. 

BILAGINES,  Eat,]    Bye- laws  of  corporation,  cVc.  See 

Bye-lams. 

'BILAXCIIS  DEFERENDIS,  an  obsolete  writ  directed  to 
a  corporation,  for  the  carrying  of  weights  to  such  a  haven, 
there  to  weigh  the  wool  that  persons  by  our  ancient  laws  were 
licensed  to  transport.    Beg.  Orig.  270. 

BILL,  billaJ]  Is  diversely  vised  in  law  proceedings:  it  is 
a  declaration  in  writing,  expressing  either  the  wrong  the 
complainant  hath  suffered  by  the  party  complained  of,  or  else 
some  fault  committed  against  some  law  or  statute  of  the 
realm;  and  this  hill  is  sometimes  addressed  to  the  lord  chan- 
cellor of  England j  especially  for  unconscionable  wrongs  done 
to  the  complainant ;  and  sometimes  to  others  having  jurisdic- 
tion, according  as  the  law  directs.  It  contains  the  fact  com- 
plained of,  the  damage  thereby  sustained,  and  petitions  of 
process  against  the  defendant  for  redress ;  and  it  is  made  use  of 
as  well  in  criminal  as  civil  matters.    See  tits.  Chancery;  Equity. 

In  criminal  cases,  where  a  grand  jury  upon  a  presentment 
or  indictment  find  the  same  to  he  true,  they  indorse  nn  it 
btffu  vera  ;  and  thereupon  the  oftendcr  is  said  to  Stand  in- 
dicted of  the  crime,  and  is  bound  to  make  answer  unto  it ; 
and  if  the  crime  touch  the  life  of  the  person  indicted,  it  is 
then  referred  to  the  jury  of  life  and  death,  viz.  the  petty  jury* 
by  whom,  if  lie  be  found  guilty,  then  he  shall  stand  convicted 
of  the  crime,  and  is  by  the  judge  condemned  to  death.  Terms 
dc  Ley,  86:  3  Inst.  30.  See  Ignoramus  and  Indictment. 
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Many  of  the  proceedings  in  the  Kings  Bench  are  by  bill  ; 
but  now  by  the  act  for  uniformity  of  process,  the  proceedings  in 
all  the  courts  are  commenced  by  a  writ  of  summons  where  not 
bailable,  or  by  a  capias  where  bailable.  See  tits.  Amendment 
Original)  Process,  ike. 

Bill  is  also  a  common  engagement  for  money  given  by  one 
man  to  another  ;  being  sometimes  with  a  penalty,  called  penal 
hilly  and  sometimes  without  a  penalty,  then  called  a  single 
hill,  though  the  latter  is  most  frequently  used.  By  a  hill  we 
ordinarily  understand  a  single  bond  without  a  condition ; 
and  it  was  formerly  all  one  with  an  obligation,  save  only  its 
being  called  a  hill  when  in  English,  and  an  obligation  when 
in  Latin.  West.  Symbol,  lib.  2.  sect,  146*.  Where  there  is  a 
hill  of  100/.  to  be  paid  on  demand,  it  is  a  duty  presently,  and 
there  needs  no  actual  demand.  Cro.  Eliz.  548.  And  a  single 
obligation  or  hill,  upon  the  sealing  and  delivery,  is  debit um 
in  prcescnti,  though  solvendum  in  futuro.  On  a  collateral  pro- 
mise to  pay  money  on  demand,  there  must  be  a  special  de- 
mand ;  but  between  the  parties  it  is  a  debt,  and  said  to  be 
sufficiently  demanded  by  the  action ;  it  is  otherwise  where 
the  money  is  to  be  paid  to  a  third  person  ;  or  where  there  is  a 
penalty*  5  Keb.  \~6.  If  a  person  acknowledge  himself  by  bill 
obligatory  to  be  indebted  to  another  in  the  sum  of  501.,  and  by 
the  same  bill  binds  him  and  his  heirs  in  1 00/.,  and  says  not  to 
whom  he  is  bound,  it  shall  be  intended  he  is  bound  to  the 
person  to  whom  the  hill  is  made.  Roll  Ah,  148.  A  bill  obli- 
gatory written  in  a  book  with  the  party's  hand  and  seal  to  it 
is  good.  Cro.  Eliz.  6  13;  see  2  Roll.  Ab.  146. 

These  kinds  of  bills  are  now  superseded  in  use,  the  single 
bills  by  the  more  modern  traffic  of  Bills  of  Exchange,  and  the 
penal  hills  by  Bonds  or  Obligations.  See  those  titles. 
BILL  IN  CHANCERY."  See  tits.  Chancery  ;  Equity. 
BILL  OF  EXCEPTIONS  TO  EVIDENCE.  At  common 
law  a  writ  of  error  lay,  for  an  error  in  law,  apparent  in  the 
record,  or  for  error  in  fact,  where  either  party  died  before 
judgment ;  yet  it  lay  not  for  an  error  in  law  not  appearing  in 
the  record  ;  and  therefore,  where  the  plaintiff  or  demandant, 
tenant  or  defendant,  alleged  any  thing  ore  terms,  which  was 
overruled  by  the  judge,  this  could  not  be  assigned  for 
error,  not  appearing  within  the  record,  not  being  an  error 
in  fact,  but  in  law,  and  so  the  party  grieved  was  without 
remedy,  2  TnsL  426.  And  therefore  by  the  stat.  of  We&tnu  2. 
13  Ed.  1.  c.  31,  f<  when  one  impleaded  before  any  of  the  jus- 
tices, alleges  an  exception,  praying  they  will  allow  it,  and 
if  they  will  not,  if  he  that  alleges  the  exception  writes  the 
same,  and  requires  that  the  justices  will  put  to  their  seals, 
the  justices  shall  so  do,  and  if  one  will  not,  another  shall; 
and  if,  upon  complaint  made  of  the  justice,  the  King  cause 
the  record  to  come  before  him,  and  the  exception  be  not  found 
in  the  roll,  and  the  plaintiff  show  the  written  exception, 
with  the  seal  of  the  justice  thereto  put,  the  justice  shall  be 
commanded  to  appear  at  a  certain  day,  cither  to  confess  or 
deny  his  seal,  and  if  he  cannot  deny  his  seal,  they  shall  pro- 
ceed to  judgment  according  to  the  exception,  as  it  ought  to  be 
allowed  or  disallowed/' 

This  statute  extends  to  the  plaintiff  as  well  as  defendant, 
also  to  him  who  comes  in  loco  tenentis,  as  one  that  prays  to  be 
received,  or  the  vouchee  ;  and  in  all  actions  whether  real,  per- 
sonal, or  mixed.    2  Inst.  427- 

This  statute  extends  not  only  to  all  pleas  dilatory  and  pe- 
remptory, but  to  prayers  to  he  received,  oyer  of  records  and 
deeds.  &c. ;  also  to  challenges  of  jurors,  and  any  material  evi- 
dence offered  and  over-ruled.  2  Inst.  427  :  231.  pi.  3  : 
Raym.  486- 

The  exceptions  ought  to  be  put  in  writing  scdente  curia,  in 
the  presence  of  the  judge  who  tried  the  cause,  and  signed  by 
the  counsel  on  each  side  ;  and  then  the  bill  must  be  drawn  up 
and  tendered  to  the  judge  that  tried  the  cause  to  be  scaled  by 
him  ;  and  when  signed,  there  goes  out  a  scire  facias  to  the 
same  judge  ad  cognoscendum  script  um,  and  that  is  made  part 
of  the  record,  and  the  return  of  the  judge,  with  the  bill  itself, 


must  be  entered  on  the  issue-roll ;  and  if  a  writ  of  error  be 
brought,  it  is  to  be  returned  as  part  of  the  record.  1  Nets.  Ab. 
3/3.  If  a  bill  of  exceptions  is  drawn  up,  and  tendered  to 
the  judge  for  sealing,  and  he  refuses  to  do  it,  the  party  may 
have  a  compulsory  writ  against  him,  commanding  him  to  seal 
it,  if  the  fact  alleged  be  truly  stated;  and  if  he  returns  that 
the  fact  is  untruly  stated,  when  the  case  is  otherwise,  an  action 
will  lie  against  him  for  making  a  false  return.  3  Comm.  372  : 
Reg.  Br.  I 82:  2  Inst.  -ki?. 

If  one  of  the  justices  sets  his  seal  to  the  bill,  it  is  sufficient ; 
but  if  they  all  refuse,  it  is  a  contempt  in  them  alL  2  Inst.  427  : 
Raym.  182.  S.  P.  :  2  Lev.  327.  S.  P. 

VI  lien  a  bill  of  exceptions  is  allowed,  the  court  will  not 
sutler  the  party  to  move  any  thing  in  arrest  of  judgment  on 
the  point  on  which  the  bill  of  exceptions  was  allowed.  1  Vent. 
366,  367:  2  Lev.  237:  2  Jones,  117- 

A  bill  of  exceptions  is  in  the  nature  of  an  appeal ;  examin- 
able, not  in  the  court  out  of  which  the  record  issues  for  the 
trial  at  Nisi  Prins,  but  in  the  next  immediate  superior  court, 
upon  a  writ  of  error  after  judgment  given  in  the  court  below. 
3  Comm.  372, 

If  a  party  who,  at  the  trial  of  a  cause,  has  tendered  a  bill  of 
exceptions,  bring  a  writ  of  error  before  he  has  procured  the 
judge's  signature  to  the  bill  of  exceptions,  he  thereby  waives 
the  bill  of  exceptions,  and  will  not  be  permitted  by  the  court 
of  error  afterwards  to  append  the  bill  of  exceptions  to  the  writ 
of  error;  and  it  seems  that  if  there  had  been  no  waiver,  a 
court  of  error  cannot  order  a  party  to  settle  a  bill  of  exceptions, 
in  order  that  it  might  be  sealed  and  appended  to  the  transcript 
of  the  record.  Dillon  v.  Doe,  d,  Parker,  11  Price,  100: 
1  Bingh.  17  :  and  see  Carr.  $  Pay.  23t). 

These  bills  of  exceptions  are  to  be  tendered  before  a  verdict 
given ;  2  Inst.  427 ;  and  extend  only  to  civil  actions,  not  to 
criminal.    Sid.  85  :  1  SalL  288  :  I  Lev.  68. 

But  in  1  Leon.  5.  it  was  allowed  in  an  indictment  for  tn  s* 
pass ;  and  in  1  Vent.  366.  in  an  information  in  nature  of  a  Quo 
warranto. 

For  a  precedent  of  a  bill  of  exceptions,  see  Bull.  N.  P.  317- 
Bills  of  exceptions  are  now  seldom  used,  since  the  liberality 

practised  bv  the  courts  in  granting  new  trials.  See  Tidd.  8(1 2. 

(9th  ed.) 

BILL  OF  KXCHANGE.  A  negotiable  security  for  money, 
well  known  among  merchants.  The  laws  relating  to  this  sub- 
ject, and  that  of  Promissory  (and  negotiable)  Notes,  being 
implicated  together,  are  here  considered  under  one  head,  and 
thus  arranged.* 

I.  Of  the  Nature  of,  1.  Bills  of  Exchange  ;  2.  Inland 
and  Foreign  ;  3.  Promissory  Notes. — 4.  The  Parties  to 
them. — 5.  The  Distinction  and  Resemblance  between 
the  several  Kinds  of  Bills  and  Notes. — 6.  Bank  and 
Bankers  Notes* — 7.  The  essential  Qualities  of  Bills 
and  Notes. 

II.  Of  the  Acceptance  of  Bills  ;  how,  when,  by  and  to  whom 
made. 

III.  Of  the  Transfer  of  Bills  and  Notes  by  Indorsement,  Sfc. 

IV.  Of  the  Engagements  of  the  several  Parlies. 

V.  Of  1.  The  Action  and  Remedy  on  Bills  and  Notes; 
2  .  Manner  of  declaring  and  pleading  ;  3.  the  Evidence  ; 
and  4.  the  Defence. 
VI.  Of  Bills  lost,  stolen,  or forged  ;  and  see  III. 

L  I-  Of  the  Nature  of  Bills. — A  Bill  of  Exchange  is  an 
open  letter  of  request,  addressed  by  one  person  to  a  second,  de- 
siring him  to  pay  a  sum  of  money  to  a  third,  or  to  any  other 
to  whom  that  third  person  shall  order  it  to  be  paid  :  or  it  may 
be  made  payable  to  bearer. 

The  person  who  makes  the  bill  is  called  the  drawer  ;  he  to 
whom  it  is  addressed,  the  drawee ;  and  when  he  undertakes 
to  pay  the  amount,  he  is  then  called  the  acceptor.  The  person 
to  whom  it  is  ordered  to  be  paid  is  called  the  payee  ;  and  if  he 
x  2 
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appoint  another  to  receive  the  money,  that  other  is  called  the 
indorsee,  as  the  pavee  is,  with  respect  to  him,  the  indorser  ; 
any  one  who  happens,  for  the  time,  to  be  in  possession  of  the 
bill,  is  called  the  holder  of  it. 

The  time  at  which  the  payment  is  limited  to  be  made  is 
various,  according  to  the  circumstances  of  the  parties,  and  the 
distance  of  their  respective  residences.  Sometimes  the  amount 
is  made  payable  at  sight;  sometimes  at  so  many  days  after 
sight ;  at  other  times  at  a  certain  distance  from  the  date. 
Usance  is  the  time  of  one,  two,  or  three  months  after  the  date 
of  the  bill,  according  to  the  custom  of  the  places  between  which 
the  exchanges  run  ;  and  the  nature  of  which  must  therefore 
be  shown  and  averred  in  a  declaration  on  such  a  bill — Double 
or  treble  usance  is  double  or  treble  the  usual  time ;  and  half 
usance  is  half  the  time.— Where  the  time  of  payment  is  limited 
by  months,  it  must  he  computed  by  calendar,  not  lunar, 
months :  and  where  one  month  is  longer  than  the  succeeding 
one,  it  is  a  rule  not  to  go  in  the  computation  into  a  third, 
Thus,  on  a  bill  dated  the  28th,  20  th,  30th,  or  3 1st  of  January, 
and  payable  one  month  after  date,  the  time  expires  on  the  28th 
of  February  in  common  years,  and  in  the  three  latter  cases  in 
leap-vear,  on  the  Sflth.  [To  which  are  to  be  added  the  days 
of  grace.  See  postr\ — Where  a  bill  is  payable  at  so  many 
days  after  sight,  or  from  the  date,  the  day  of  presentment,  or 
of  the  date,  is  excluded.  Thus,  where  a  hill,  payable  10  days 
after  sight,  is  presented  on  the  first  day  of  a  month,  the  10 
days  expire  on  the  11th  ;  where  it  is  dated  the  1st,  and  pay- 
able 20  davs  after  date,  these  expire  on  the  2 1st,  Ld.  Uaym. 
281  :  Stra.  829. 

A  custom  has  obtained  among  merchants,  that  a  person  to 
whom  a  bill  is  addressed,  shall  be  allowed  a  few  days  for  pay- 
ment beyond  the  term  mentioned  in  the  bill,  called  days  of 
grace. —  In  Great  Britain  and  Ireland  three  days  are  given  ; 
in  other  places  more.  If  the  last  of  these  three  days  happen  to 
be  Sunday,  the  bill  is  to  be  paid  on  Saturday.  These  days 
of  grace  are  allowed  to  promissory  notes ;  but  not  to  bills  pay- 
able at  sight, 

2.  Inland  and  Foreign  Bills. — Bills  of  exchange  are  distin- 
guished by  the  appellation  of  Foreign  and  Inland  bills  ;  the 
first  being  those  which  pass  from  one  country  to  another,  and 
the  latter  such  as  pass  between  parties  residing  in  the  same 
country.  A  bill  drawn  in  Ireland  on  England  is  not  an 
inland  bill.  Ma  honey  v.  Ashlin3  2  Barn,  Adol.  480.  Nor  a 
bill  drawn  in  Scotland  on  England.  1  BelPs  Comm.  330. 
{4th  ed.):  and  see  1  Barn,  Cres.  1Q2  :  1  Moo.  §  Mailt.  6U 
And  the  universal  consent  of  merchants  has  long  since  esta- 
blished a  system  of  customs  relative  to  foreign  bills,  which 
is  adopted  as  part  of  the  law  in  every  commercial  estate. 

It  does  not  appear  that  inland  bills  of  exchange  were  very 
frequent  in  England  before  the  reign  of  Charles  II.  (see 
6  Mod.  2f).)  And  when  they  were  introduced,  they  were  not 
regarded  with  the  same  favour  as  foreign  bills.  At  length  the 
legislature,  by  two  different  statutes,  9  and  1 0  IV.  3.  c.  1 7-  and 
3  and  4  Ann.  c.  9-  set  both  on  nearly  the  same  footing  ;  so  that 
what  was  the  law  and  custom  of  merchants  w  ith  respect  to  the 
one,  is  now,  in  most  respects,  the  established  law  of  the  country 
with  respect  to  the  other. 

The  following  are  the  most  general  forms  of  inland  and 
foreign  bills  of  exchange ;  but  which  are  varied  according  to 
circumstances. 

^1°°*  London,  January  1,  1793. 

One  month  [&c]  after  date  please  to  pay  to  A.  B.  or  order 
[or  to  me  or  my  order]  the  sum  of  One  Hundred  pounds,  and 
place  the  same  to  the  account  of 

To  Mr.  C+  D.  <j*4  T# 

f  Place  of  abode  and  business.! 
Acc.  C.  D. 


London,  Jan.  1,  1793-  Exchange  for  £50.  sterling. 

At  sight  [or  at  sight  of  this  my  only  bill  of  exchange]  pay 
to  Mr.  A.  B.  or  order,  Fifty  pounds  sterling  value  received  of 
him,  and  place  the  same  to  account,  as  per  advice  [or  without 
farther  advice]  from 

To  Mr.  C.  D.  &c.  V.  & 

London,  Jan.  1,  1793. 

Exchange  for  10,000  liv.  Tournoises* 
At  fifteen  days  after  date  [or  at  one,  two,  §c.  usances]  pay 
this  my  first  bill  of  exchange,  (second  and  third  of  the  same 
tenor  and  date  not  paid)  to  Messrs.  A.  B.  and  Co.  or  order, 
Ten  thousand  livres  Tournoises,  value  received  of  them,  and 
place  the  same  to  account,  as  per  advice  from 

To  Mr.  E.  F.  C.  D. 

Banker  in  Paris. 

The  two  other  bills  of  the  foreign  set  are  varied  thus,  "first 
and  third/*  and  "  first  and  second  not  paid." 

3.  Promissory  Notes.— A  promissory  note  is  a  less  corapli- 
catcd  kind  of  security,  and  may  be  defined  to  be  an  engage- 
ment in  writing  to  pay  a  certain  sum  of  money,  mentioned  in 
it,  to  a  person  named,  or  to  his  order,  or  to  the  bearer  at  large* 
At  first  these  notes  were  considered  only  as  written  evidence 
of  a  debt ;  for  it  was  held  that  a  promissory  note  was  not 
assignable  or  indorsible  over,  within  the  custom  of  merchants; 
and  that  if,  in  fact,  such  a  note  had  been  indorsed  or  assigned 
over,  the  person  to  whom  it  was  so  indorsed  or  assigned  could 
not  maintain  an  action  within  the  custom  against  the  drawer 
of  the  note  :  nor  could  even  the  person  to  whom  it  was  in  the 
first  instance  made  payable  bring  such  action.    ]  Balk. 

2  Ld  Raym  757-  7^9-  But  at  length  they  were  recognised 
by  the  legislature,  and  put  on  the  same  footing  with  inland 
bills  of  exchange,  by  stat.  3  and  4  Ann.  c.  Q.  (made  perpetual 
by  stat.  7  Ann.  c  25.  §  3.)  which  enacts  that  promissory  notes, 
payable  to  order  or  bearer,  may  be  assigned  and  indorsed,  and 
action  maintained  thereon,  as  on  inland  bills  of  exchange. 

Form  op  Promissory  Notes. 

£20.  London,  Jan.  1,  1/93. 

On  demand  [or  two  months,  &c.  after  date]  I  promise 
to  pay  A.  B.  or  bearer  on  demand;  Twenty  pounds  for  value 
received.  T.  T. 

£20.  London,  Jan.  1,  I79& 

Two  months,  £&c]  after  date,  we  and  each  of  us  promise 
to  pay  to  Mr.  C.  B.  or  order,  Twenty  pounds  value  received. 

A.  B. 
C.  D. 

4.  The  Parties,— By  the  stats.  15  G.  3.  c.  51.  and  17  &  3. 
c.  30.  made  perpetual  by  stat.  27  G.  S.  c.  16.  all  negotiable 
notes  and  bills  for  less  than  20s.  are  declared  void ;  and  notes 
or  bills  between  that  sum  and  51.  must  be  made  payable 
within  21  days  after  date  ;  must  particularize  the  names  and 
descriptions  of  the  payees  ;  must  bear  date  at  the  time  and 
place  they  are  made  ;  must  be  attested  by  a  subscribing  wit- 
ness, and  the  indorsement  of  them  must  he  attended  with  the 
same  strictness  in  all  respects,  and  made  before  the  notes  or 
bills  become  due.  See  new  statutes  I  and  2  G.  4,  c  78 
7  and  8  G.  4.  c.  15.  as  to  England;  and  9  G.  4.  c.  U.  as  to 
Ireland. 

By  stat.  j)  G.  4.  c.  65.  no  corporation  or  person  shall  utter, 
in  England,  notes  or  bills  under  51.  made  or  issued  in  Scotland 
or  Ireland. 

Bills  of  exchange  and  promissory  notes  must  now  be  drawn 
on  stamped  paper.     The  stamp  is  proportioned,  under  the 
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various  acts,  to  the  amount  of  the  bill, — If  foreign  bills  are 
drawn  here,  the  whole  set  must  be  stamped. — But  bills  drawn 
abroad,  of  necessity,  are  not  Liable  to  any  stamp  duty. 

Bills  of  exchange  having  been  first  introduced  for  the  con- 
venience of  commerce,  it  was  formerly  thought  that  no  person 
could  draw  one?  or  be  concerned  in  the  negotiation  of  it,  who 
was  not  an  actual  merchant  ;  but  it  soon  being  found  neces- 
sary for  others,  not  at  all  engaged  in  trade,  to  adopt  the  same 
mode  of  remittance  and  security,  it  has  been  since  decided  that 
any  person  capable  of  binding  himself  by  a  contract,  may  draw 
or  accept  a  bill  of  exchange,  or  be  in  any  way  engaged  in  the 
negotiation  of  it  (and,  since  the  stat.  3  and  4  Ann.  c.  9-  be  a 
party  to  a  promissory  note),  and  shall  be  considered  as  a  mer- 
chant for  that  purpose.  Carth.  82  :  2  Vent  2<)2  :  Comb.  152  : 
1  Shm.  125:  2  Show.  501  :  Lutm.  89 1.  1585:  12  Mod.  3d. 
380:  Salk,  126. 

But  an  infant  cannot  be  sued  on  a  bill  of  exchange,  Carth. 
j go. — Nor  a  feme  covert;  except  in  such  cases  as  she  is  allowed 
to  act  as  a  feme  sole,  1  Ld.  Raym.  147  :  Salk.  Il6.  See  tit. 
Baron  and  Feme. 

Where  there  are  two  joint- traders,  and  a  bill  is  drawn  on 
both  of  them,  the  acceptance  of  one  binds  the  other,  if  it  con- 
cern the  joint-trade ;  but  it  is  otherwise  if  it  concern  the  ac- 
ceptor onlv,  in  a  distinct  interest  and  respect.     1   Salk.  I2f>: 

1  Ld.  Raym.  175.  See  7  Term  Rep.  207:  1  Bam.  # 
C.  14f> :  iS  East,  175  :  Bac.  Ab.  vol.  5,  p.  402  (ed.  by  Gwillim 
and  Do dd.) 

Sometimes  exchange  is  made  in  the  name,  and  for  the  ac- 
count, of  a  third  person,  by  virtue  of  full  power  and  authority 
given  by  him,  and  this  is  commonly  termed  procuration  ;  and 
such  bills  may  be  drawn,  subscribed,  indorsed,  accepted,  and 
negotiated,  not  in  the  name  or  for  the  account  of  the  manager 
or  transactor  of  any  or  all  of  these  branches  of  remittances,  but 
in  the  name  and  for  the  account  of  the  person  who  authorised 
him.    Lex.  Merc.  1  Barn.  §  C.  146. 

5.  The  several  Kinds  of  Bills  and  Notes.— A  promissory 
note,  in  its  original  form  of  a  promise  from  one  man  to  pay  a 
sum  of  money  to  another,  bears  no  resemblance  to  a  bill  of 
exchange.  When  it  Ls  indorsed,  the  resemblance  begins,  for 
then  it  is  an  order  by  the  indorser  to  the  maker  of  the  note, 
who,  by  his  promise,  is  his  debtor,  to  pay  the  money  to  the 
indorsee. — The  indorser  of  the  note  corresponds  to  the  drawer 
of  the  bill  ;  the  maker  to  the  drawee  or  acceptor  ;  and  the  in- 
dorsee to  the  payee. — When  this  point  of  resemblance  is  once 
fixed,  the  law  is  fully  settled  to  be  exactly  the  same  in  bills  of 
exchange  and  promissory  notes :  and  whenever  the  law  is 
reported  to  have  been  settled  with  respect  to  the  acceptor  of 
a  bill,  it  is  to  be  considered  as  applicable  to  the  maker  of  a 
note ;  when  with  respect  to  the  drawer  of  a  bill,  then  to  the 
first  indorser  of  a  note  ;  the  subsequent  indorsers  and  indorsees 
bear  an  exact  resemblance  to  one  another.    2  Burr.  676* 

Both  bills  and  notes  are  in  two  different  forms,  being  some- 
times made  payable  to  such  a  man  or  his  order,  or  to  the  order 
of  such  a  man  ;  sometimes  to  such  a  man  or  bearer,  or  simply 
to  bearer. 

The  first  kind  have  always  been  held  to  be  negotiable ;  but 
where  they  were  made  payable  to  the  order  of  such  a  man, 
exception  has  been  taken  to  an  action  brought  by  that  man 
himself,  on  the  ground  that  he  had  only  an  authority  to  in- 
dorse ;  but  the  exception  was  not  allowed.     10  Mod.  286 : 

2  Show.  8  :  Comb.  401  :  Carlh.  403.— And  it  is  now  decided 
law,  that  hills  and  notes  payable  to  bearer,  are  equally  trans- 
ferable as  those  payable  to"  order  ;  and  the  transfer  in  both 
cases  equallv  confers  the  right  of  actum  on  the  bona  Jul e  holder. 
1  Black.  Rep.  485  :  3  Bttrr.  1510' :  Stat.  3  and  4  Ann.  c.  9.  §  5 : 
1  Burr.  452.  9.  The  mode  of  transfer,  however,  is  d liferent  ; 
bills  and  notes  payable  to  bearer  are  transferred  by  mere  deli- 
Yerv,  the  others  bv  indorsement. 

0.  Rank  Notes'. — The  bills  and  notes  mentioned  above  are 
considered  merely  as  securities  for  money;  but  there  is  a  spe- 
cies of  each  which  is  considered  a  *  money  itself.    These  are 


bank  notes,  bankers'  cash  notes,  and  drafts  on  bankers  payable 
011  demand. 

Bank  notes  are  treated  as  money  or  cash  in  the  ordinary 
course  of  transactions  of  business  by  common  consent,  which 
gives  them  the  credit  and  currency  of  money  to  every  effectual 
purpose  ;  they  are  as  much  considered  to  be  money  as  guineas 
themselves;  1  Burr.  457  ;  and  it  seems  are  as  lawful  a  tender. 
See  stat.  5  W.  Sp  M.  c.  20.  §  28  :  3  Term  Rep.  554. :  and  Tidd. 
Pract.  (9th  ed.) 

Bankers1  cash-notes  and  drafts  on  hankers  arc  so  far  con- 
sidered as  money  among  merchants,  that  they  receive  them  in 
payment  as  ready  cash;  and  if  the  party  receiving  them  do 
not  within  a  reasonable  time  demand  the  money,  he  must  bear 
the  loss  in  case  of  the  banker's  failure.  What  shall  be  con- 
strued to  be  a  reasonable  time  has  been  subject  to  much  doubt  ; 
it  was  formerly  considered  as  a  question  of  fact  depending  on 
the  circumstances  of  the  case,  to  be  determined  by  a  jury  ;  but 
it  is  now  established  to  be  a  question  of  law  to  be  decided  by 
the  court,  though  the  precise  time  is  necessarily  undetermined* 

1  Black.  Rep.  1  :  see  1  Ld.  Raym.  744:  1  Stra.  415,  6.  550: 

2  Stra.  910.  1175.  1248.  And  on  the  whole,  the  best  rule  in 
these  cases  seems  to  be,  that  drafts  on  bankers,  pay  able  on 
demand,  ought  to  be  carried  for  payment  on  the  very  day  on 
which  they  are  received,  if  from  the  distance  and  situation  of 
the  parties  that  may  conveniently  be  done. 

A  draft  on  a  banker,  post-dated,  and  delivered  before  the 
day  of  the  date,  though  not  intended  to  be  used  till  that  day, 
must  be  stamped,  bv  the  stat.  31  G.  3.  c,  25.    Allen  v.  Kccvcs, 

1  East,  435 — See  55  G.  3.  c.  184,  §  12,  13. 

Bills  of  exchange  and  promissory  notes,  though,  according  to 
the  general  principles  of  law,  they  are  to  be  considered  only 
as  evidences  of  a  simple  contract,  are  yet  in  one  respect  re- 
garded as  specialties,  and  on  the  same  footing  with  bonds  ;  for 
unless  the  contrary  be  shown  by  the  defendant,  they  are  al- 
ways presumed  to  have  been  made  on  a  good  consideration  ; 
nor  is  it  incumbent  on  the  plaintiff  either  to  show  a  considera- 
tion in  his  declaration,  or  to  prove  it  at  the  trial.  1  Black. 
Rep.  445:  Beckham  v.  Wood,  K.  B.  East,  18  G.  3.— How- 
ever, though  foreign  bills  were  always  entitled  to  this  privi- 
lege, it  was  not  without  some  difficulty  that  it  was  extended 
to  inland  bills :  and  notes  are  indebted  for  it  to  the  statute, 

2  Ld.  Raym.  758  :  1  Black.  Rep.  4S?. 

7.  Qualities  of  Bills  and  Notes. —  Hills  of  exchange,  con- 
trary to  the  general  nature  of  chases  in  action,  are  by  the  cus- 
tom of  merchants  assignable  or  negotiable  without  any  fiction, 
and  every  person  to  whom  they  are  transferred  may  maintain 
an  action  in  his  own  name  against  any  one  who  has  before 
him,  in  the  course  of  their  negotiation,  rendered  himself  re- 
sponsible for  their  payment.  The  same  privilege  is  conferred 
on  notes  by  the  statute.  But  the  instrument  or  writing  which 
constitutes  a  good  bill  of  exchange  according  to  the  custom,  or 
a  good  note  under  the  statute  must  have  certain  essential  qua- 
lities,   3  Wils.  213. 

One  of  these  qualities  is,  that  the  bill  or  note  should  be  for 
the  payment  of  money  only ;  and  not  for  the  payment  of 
money  and  the  doing  some  other  act  ;  2  Stra.  1271  ;  for 
these  instruments  being  originally  adopted  for  the  convenience 
of  remittance,  and  now  considered  only  as  securities  for  the 
future  payment  of  money,  must  undertake  only  for  that ;  and 
it  must  be  money  in  specie,  not  in  good  East  India  bonds,  or 
anv  thing  else  which  can  itself  be  only  considered  as  a  security, 
Bull.  N.  P.  27$. 

Another  requisite  quality  is,  that  the  instrument  must  carry 
with  it  a  personal  and  certain  credit,  given  to  the  drawer  or 
maker,  not  confined  to  credit  on  any  particular  fund.  3  fl  its. 
213.  But  in  the  application  of  this  principle  there  seems  to 
be  a  material  distinction  between  bills  and  notes.  As  to  the 
former,  where  the  fund  is  supposed  to  be  in  the  hands  of  the 
drawee,  the  objection  holds  in  its  full  force  ;  not  only  because 
it  mav  he  uncertain  whether  the  fund  will  be  productive,  hut 
because  the  credit  is  not  given  to  the  person  of  the  drawer ; 
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but  where  the  fund  on  account  of  which  the  money  is  payable, 
either  is  in  the  hands  of  ihe  drawer,  or  he  is  accountable  for 
it,  the  objection  will  not  hold,  because  the  credit  is  personal  to 
him,  and"  the  fund  is  only  the  consideration  of  his  giving  the 
bill.— With  respect  to  a  note,  if  the  drawer  promise  to  pay  out 
of  a  particular  fund,  then  within  his  power,  the  note  will  be 
good  under  the  statute  :  the  payment  does  not  depend  on  the 
circumstance  of  the  fund's  proving  unproductive  or  not,  but 
there  is  an  obligation  on  his  personal  credit ;  the  bare  making 
of  the  note  being  an  acknowledgment  that  he  has  money  in 
his  hand?.  See  Josceh/ne  v.  Lassere,  Fort*  281.  1361  :  10  Mod. 
29*-  316:  Jenny  v.  Berk*  1  Sim.  5QI  :  2  Ld.  Raym.  1361  : 
8  Mod.  265  :  Dawkes  %  Ux*  v.  Deloralne,  3  Wils.  207  :  2  Black. 
Rep.  782.— On  the  principle  which  governed  these  cases  an 
order  from  an  owner  of  a  ship  to  the  freighter  to  pay  money 
on  account  of  freight,  was  held  to  be  no  hill  of  exchange.  2  Sir* 
1211. — But  such  a  bill  from  the  freighters  of  a  ship  to  any 
other  person,  if  good  in  other  respects,  would  certainly  not  be 
bad,  though  made  payable  on  account  of  freight  ;  because  in* 
disputably  there  is  a  personal  credit  given  to  the  drawer,  the 
words  *f  on  account  of  freight"  only  expressing  the  considera- 
tion for  which  the  bill  was  given.  See  Pier  son  v.  Dunlop, 
Dong,  571* — And  there  maybe  cases  where  the  instrument 
may  appear  at  first  sight  to  be  payable  out  of  a  particular 
fund,  but  in  reality  be  only  a  distinction  how  the  drawee  is  to 
reimburse  himself,  or  a  recital  of  the  particular  species  of  value 
received  by  the  maker  of  a  note  ;  in  which  cases  their  validity 
rests  on  the  personal  credit  given  to  the  acceptor  of  the  bill,  or 
drawer  of  the  note.  2  Ld.  Raym.  1481.  1543  :  2  St?~a.  762  : 
Barn.  K.  B.  1 2. 

Another  essential  quality  to  make  a  good  bill  or  note  is,  that 
it  must  be  absolutely  payable  at  all  events;  and  not  depend 
on  any  particular  circumstances  which  may  or  may  not  happen 
in  the  common  course  of  things.  3  Wils.  213;  1  Burr.  325  : 
see  2  Ld.  Raym.  1362.  13f)6.  1563;  8  Mod.  363  :  4  Vin.  240. 
pi.  16;  2  Stra.  U51  :  4  Mod,  242:  1  Burr.  323.  In  the 
ease  of  notes,  however,  it  is  not  necessary  that  the  time  of 
payment  should  be  absolutely  fixed ;  it  is  sufficient  if,  from 
the  nature  of  the  thing,  the  time  must  certainly  arrive,  on 
which  their  payment  is  to  depend;  2  Sfra.  1217:  1  Burr. 
227 ;  for  here  the  words  of  engagement  make  the  debt ;  and 
it  is  no  direction  to  any  other  person  ;  the  former  part  of  the 
note  is  a  promise  to  pay  the  money,  and  the  rest  is  only  fixing 
the  particular  time  when  it  is  to  be  paid.  It  is  sufficient  if  it 
be  certainly  and  at  all  events  payable  at  that  time,  whether 
the  maker  live  till  then,  or  die  in  the  interim. — And  it  has 
been  decided  that  a  promise  to  pay  "  within  two  months  after 
such  a  ship  shall  he  paid  off"  will  make  a  good  note  ;  for  the 
paying  off  the  ship  is  a  thing  of  a  public  nature  and  moral)  v 
certain.  See  1  Stra.  24 :  1  fills.  262,  3.  But  this  indulgence 
seems  to  have  been  carried  almost  too  far ;  and  such  a  latitude 
seems  incompatible  with  the  nature  and  original  intention  of  a 
bill  of  exchange;  its  allowance  in  favour  of  promissory  nctes 
arising  entirely  from  a  tiberal  construction  of  the  statute  on 
which  the  negotiability  of  those  notes  depends. 

In  most  of  the  cases  where  the  several  instruments  have 
been  denied  the  privilege  of  bills  and  notes,  it  is  not  for  that 
reason  to  be  concluded  that  they  are  of  no  force :  when  the 
fund  from  which  they  are  to  be  paid  can  be  proved  to  have 
been  productive,  or  the  contingency  on  which  they  depend 
has  happened,  they  may  be  used  as  evidence  of  a  contract 
according  to  the  circumstances  of  the  case,  or  according  to 
the  relation  m  which  the  parties  stand  to  one  another.  'sa, 
2  Black.  Rep.  1072. 

No  precise  form  of  words  is  necessarv  to  make  a  bill  of  ex- 
change or  a  note  under  the  statute;  anv  order  which  cannot  be 
complied  with,  or  promise  which  cannot  he  performed,  without 
the  payment  of  money,  will  make  a  good  bill  or  note.  Thus 
an  order  to  deliver  money,  or  a  promise  that  such  a  one  shall 
receive  it.  10  Mod,  287:  2  Ld.  Raym.  l3Qf>:  i  Stra  6QQ 
706:  I  JVils.  203:  3  Wils.  213:  8  Mid.  364:  All  l 


The  words  value  received  being  in  general  inserted  in  bills 
and  notes,  there  seems  to  have  been  some  doubt,  whether  they 
were  essential ;  in  one  case,  (Banbury  v.  Llsset,  2  Stra,  1 2 12,) 
where  the  want  of  these  words  was  objected,  a  verdict  was  given 
on  that  account  against  the  instrument,  but  that  case  seems  a 
very  doubtful  authority. — On  several  occasions  it  appears  to 
have  been  said  incidentally  by  the  court,  and  at  the  bar,  that 
these  words  are  unnecessary.  Fori.  282:  Barn.  K.  B.$B- 
8  Mod.  2f)7:  t  Show.  5.  497:  Lord  Raym.  1556".  1481: 
Lutw.  SBQ:  1  Mod.  Ent.  310.— And  the  point  is  now  fully  set- 
tled that  these  words  are  not  necessary  ;  for  as  these  instru- 
ments are  always  presumed  to  have  been  made  on  a  valuable 
consideration,  words  which  import  no  more  cannot  be  essentia] 
White  v.  Led wick ,  K.  B.  Mil.  25  G.  3 :  Baj/l.  Bills,  34.  If 
the  bill  contain  those  words  an  action  of  debt  may  be  maintained 
by  the  drawer  against  the  acceptor.  1  Barn,  C.  6*74.  In  a 
note  the  words  value  received  import  value  received  from  the 
payee.    5  Barn.  £f  C.  360. 

Whether  it  be  essential  to  the  constitution  of  a  bill  of  ex- 
change, that  it  should  contain  words  which  render  it  negotiable, 
as  to  order  or  to  bearer,  did  not  for  a  considerable  time  receive  a 
direct  judicial  decision.  There  were  two  cases  in  which  the 
want  of  such  words  was  taken  as  an  exception;  but  as  there 
were  two  exceptions,  the  point  was  not  decided.  2  Stra.  1212; 
3  Wils.  2)2.  And  in  another  case,  the  same  exception  was 
taken  and  overruled,  but  under  such  circumstances  that  the 
point  was  not  generally  determined.  2  Wils.  353. — But  in 
Smith  v.  Kendall,  6  T. R.  123.  1  Esp.  231.  S.  C.  it  was  de- 
cided, that  a  promissory  note,  or  bill  of  exchange,  was  valid, 
although  it  did  not  contain  the  words  to  order,  or  to  bearer.  If 
in  a  doubtful  point,  however,  it.  may  be  allowed  to  reason  on 
general  principles,  it  should  seem,  that  it  being  the  original  in- 
tention and  the  actual  use  of  bills  of  exchange  that  they  should 
be  negotiable,  such  drafts  as  want  these  operative  words  are  not 
entitled  to  he  declared  on  as  specialties,  however  they  may  be 
sufficient  as  evidence  to  maintain  an  action  of  another  kind. 
Kyd.  42. — But  it  has  been  ruled  that  such  words  are  not  neces- 
sary in  notes,  and  that  the  person  to  whom  they  are  made  pay- 
able may  maintain  an  action  on  them,  within  the  statute  against 
the  maker.    Moorv.  Paine,  Hardw.  288. 

II.  Acceptances. — An  acceptance  is  an  engagement  to  pay  a 
bill  of  exchange  according  to  the  tenor  of  the  acceptance.— The 
circumstances  which  generally  concur  in  an  acceptance  are,  that 
the  party  to  whom  it  is  addressed  binds  himself  to  the  payment, 
after  the  bill  has  issued,  before  it  has  become  due,  and  according 
to  its  tenor  ;  by  cither  subscribing  his  name  or  writing  the  word 
accepts,  or  accepted,  or  accepted  A.  B.  But  a  man  may  be 
bound  as  acceptor  without  any  of  these  circumstances. 

An  acceptance  may  be  either  written  or  verbal  ;  if  the  for- 
mer, it  may  be  either  on  the  bill  itself,  or  in  some  collateral 
writing,  as  a  letter,  &c.  1  Stra.  6*8.  In  foreign  bills  it  has 
always  been  understood  that  a  collateral  or  parol  acceptance  was 
sufficient.  1  Stra.  64-8  :  3  Burr.  1674;  Hardw.  75.  And  it 
is  now  settled  that  such  acceptance  is  also  good  in  cases  of  inland 
bills;  as  by  word,  Lumtcy  v.  Palmer,  2  Stra.  1000;  or  bv  let- 
ter, 1  Alk.  717-  (613.)  But  now  by  the  1  and  2  G.  4-,  c.  78.  §2- 
no  acceptance  of  inland  bill  shall  be  sufficient  to  charge  any 
person  unless  in  writing. 

The  acceptanee  is  usually  made  between  the  time  of  issuing 
the  bill  and  the  time  of  payment ;  but  it  may  also  be  made  be- 
fore the  bill  has  issued,  or  "after  it  has  become  due ;  when  it  Is 
made  before  the  bill  is  issued,  it  is  rather  an  agreement  to  accept 
than  an  actual  acceptance  ;  but  such  agreement  is  equally  bind- 
ing^ as  an  acceptance  itself  3  Burr.  1663  :  Doug.  2$4>i  1  Ath. 
715.  (6ll.) — When  the  acceptance  is  made  after  the  time  of 
payment  is  elapsed,  it  is  considered  as  a  general  promise  to  pay 
the  money:  and  if  it  be  to  pay  according  to  the  tenor  of  the 
bill,  this  shall  not  invalidate  the  acceptance,  though,  the 
time  being  past,  it  be  impossible  to  pay  according  to  the 
tenor  ;  but  these  words  shall  be  rejected  as  surplusage.  4  Salk. 
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127.  9:  1  Ld  Raym.  364.  574:  12  Mod.  214.  410:  Cartk. 
45!). 

Acceptance  is  usually  made  by  the  drawee,  and  when  before 
the  issuing  of  the  bill,  is  hardly  ever  made  by  any  other  per- 
son ;  but  after  the  issuing  the  bill  it  often  happens,  either  that 
the  drawee  cannot  be  found,  or  refuses  to  accept,  or  that  his 
credit  is  suspected  ;  or  that  he  cannot  by  reason  of  some  disability 
render  himself  responsible  :  in  any  of  these  casts  an  acceptance 
by  another  person,  in  order  either  to  prevent  the  return  of  the 
bill,  to  promote  the  negotiation  of  it,  or  to  save  the  reputation 
of,  and  prevent  an  action  against,  the  drawer,  or  some  of  the 
other  parties,  is  not  uncommon  ;  such  an  acceptance  is  called  an 
acceptance  for  the  honour  of  the  person  on  whose  account  it  is 
made. 

That  engagement  which  constitutes  an  acceptance  is  usually 
made  to  the  holder  of  the  bill,  or  to  some  person  who  has  it  in 
contemplation  to  receive  it ;  and  then  the  acceptor  must  answer 
to  him,  and  to  every  one  who  either  has  had  the  bill  before,  or 
shall  afterwards  have  it  by  indorsement;  but  it  is  frequently 
made  to  the  drawer  himself;  and  then  it  may  be  binding  on 
the  party  making  the  engagemeut  or  not,  according  to  the  cir- 
cumstances of  the  case. 

The  mere  answer  of  a  merchant  to  the  drawer  "  that  he  will 
duly  honour  his  bill/'  is  not  of  itself  an  acceptance,  unless  ac- 
companied with  circumstances  which  may  induce  a  third  person 
to  take  the  hill  by  indorsement:  but  if  there  be  any  such  cir- 
cumstances, it  may  amount  to  an  acceptance,  though  the  an- 
swer be  contained  in  a  letter  to  the  drawer.  Cwvp.  572.  4 : 
1  Alk.  715.  (u  l  I.)  An  agreement  to  accept  may  be  expressed 
in  such  terms  as  to  put  a  third  person  in  a  better  condition  than 
the  drawer-  If  one,  meaning  to  give  credit  to  another,  make 
an  absolute  promise  to  accept  his  bill,  the  drawer  or  any  other 
person  may  show  such  promise  on  the  exchange  to  procure  cre- 
dit, and  a  third  person  advancing  his  money  on  it  has  nothing 
to  do  with  the  equitable  circumstain es  which  may  subsist  be- 
tween the  drawer  and  acceptor.    Ddugl.  £86. 

A.  iu  consideration  of  having  commissioned  B.  to  receive 
certain  African  bills  payable  to  him,  drew  a  bill  upon  B.  for 
the  amount,  payable  to  his  own  order  ;  B.  acknowledged  by 
letter  the  receipt  of  the  list  of  the  African  hills,  and  that  A. 
had  drawn  for  the  amount,  and  assured  him  that  it  would  meet 
due  honour  from  him.  This  is  an  acceptance  of  the  bill  by  B.3 
and  the  purport  of  such  letter  having  been  communicated  by 
A.  to  third  persons,  who,  on  the  credit  of  it,  advanced  money 
on  the  bill  to  A.,  who  indorsed  it  to  them  ;  held  that  B.  was 
liable  as  acceptor  in  an  action  by  such  indorsees,  although,  after 
the  indorsement,  in  consequence  of  the  African  bills  having 
been  attached  in  B.'s  hands,  who  was  ignorant  of  his  letter  hav- 
ing been  shown,  A.  wrote  to  B.  advising  him  not  to  accept  the 
bill  when  tendered  to  him;  which  as  between  A.  and  B.  would 
have  been  a  discharge  of  B.  s  acceptance  if  the  bill  had  still  re- 
mained in  A/s  hands.    Clarke  and  others  v.  Cock,  4  East,  57* 

An  acceptance  is  generally  according  to  the  tenor  of  the  bill  ; 
and  then  it  is  called  a  general  and  absolute  acceptance  ;  but  it 
may  differ  from  the  tenor  in  some  material  circumstances,  and 
yet,  as  far  as  it  goes,  be  binding  on  the  acceptor. — Thus  it 
may  be  for  a  less  sum  than  that  mentioned  in  the  bill ;  or  it 
may  be  for  an  enlarged  period-  1  Slra*  214:  Marlus,  21, — 
So  the  drawee  may  accept  a  bill  which  has  no  time  mentioned 
for  payment,  and  which  is  held  to  be  payable  at  sight,  to  pay,  at 
a  distant  period;  which  acceptance  will  bind  him.    11  Mod. 

A  bill  was  payable  the  1st  of  January  ;  the  drawee  accepted 
to  pay  the  1st 'of  March:  the  holder  struck  out  the  1st  of 
March,  and  inserted  the  first  of  January,  and  when  it  was  pay- 
able avvm-dingto  that  date,  presented  it  for  payment,  which 
the  acceptor  refused ;  on  which  the  holder  restored  the  accep- 
tance to  the  original  form  ;  and  the  court  held  that  it  continued 
binding.  Price  v.  Skute,  East,  33  Car.  2.— So  the  accept- 
ance may  direct  the  payment  to  be  made  at  a  different  place 


from  that  mentioned  in  the  bill,  as  at  the  house  of  a  banker. 
See  2  Stra.  1195. — So  also  the  acceptance  may  differ  from  the 
tenor  of  the  bill  in  its  mode  of  payment,  as  to  pay  half  in 
money,  half  in  bills.  Bull.  A7.  P.  270.— An  acceptance  may 
also  be  conditional,  as  H  to  pay  when  certain  goods  consigned 
to  the  acceptor,  and  for  which  the  bill  is  drawn,  shall  be  sold/ 
2  Stm.  1152. 

What  shall  be  considered  as  an  absolute  or  conditional  accept- 
ance is  a  question  of  law  to  be  determined  by  the  court,  and  is 
not  to  lie  left  to  the  jury.  1  Term  Rep.  182:  see  1  Stra,  u'18  ; 
1  ////*.  717.  (f>12.) — If  the  acceptance  be  in  writing,  and  the 
drawee  intend  that  it  should  be  only  conditional,  he  must  Ijc 
careful  to  express  the  condition  in  writing  as  well  as  the  accept- 
ance ;  for  if  the  acceptance  should  on  the  face  of  it  appear  to 
be  absolute,  he  cannot  take  advantage  of  any  verbal  condition 
annexed  to  it,  if  the  bill  should  be  negotiated  and  come  to  the 
hands  of  a  person  unacquainted  with  the  condition  ;  and  even 
against  the  person  to  whom  the  verbal  condition  was  expressed, 
the  burthen  of  proof  will  be  on  the  acceptor.  DougLU&G. — A 
conditional  acceptance,  when  the  conditions  on  which  it  depends 
are  performed,  becomes  absolute.  Cowp.57l*  But  if  the  con- 
ditions on  which  the  agreement  to  accept  a  bill  is  made,  be  not 
complied  with,  that  agreement  will  be  discharged.    Doug*  °.<)7. 

If  the  drawee  says  the  bill  "  will  not  be  accepted  until  a  shin 
arrives/'  this  amounts  to  an  acceptance  on  the  arrival  of  the 
ship.  4  Camp.  393. — So  if  he  say  he  cannot  accept  w  till  s/ores 
are  paid  for,"  it  is  an  undertaking  to  accept  when  the  stores  are 
paid  f o r .    Ca m p.  .571- 

If  a  person  to  whom  a  bill  is  directed  generally  accept  it, 
payable  at  a  particular  place,  the  holder  need  not  receive  such 
a  qualified  acceptance,  but  may  resort  to  the  drawer,  as  for  non- 
acceptance.  5  Taunt.  344:  S.  C.  1  March,  SO.  The  place 
of  payment  written  at  the  foot  of  a  note  is  to  be  considered  as 
a  memorandum  merely,  and  need  not  be  mentioned  in  the  de- 
claration, whether  it  be  in  the  same  hand- writing  or  not.  H'il- 
Hams  v.  Waring,  1  L.  *  JV.  48. 

A  bill  of  exchange  payable  30  days  after  sight,  was  presented 
for  acceptance  and  refused,  and  duly  protested  eight  days  after- 
wards ;  it  was  then  accepted  by  a  third  person  for  the  honour  of 
the  drawer;  at  the  expiration  of  30  days  from  such  acceptance, 
together  with  the  days  of  grace,  it  was  presented  for  payment, 
as  well  to  the  original  drawees,  as  to  the  acceptor  for  honour ; 
held  that  these  presentments  for  payment  were  made  at  a  pro- 
per time.  An  acceptance  for  honour  is  not  an  absolute  but  a 
conditional  acceptance,  and  therefore  it  was  held  that  an  aver- 
ment of  presentment  to  the  drawer  was  necessary  iu  proceed- 
ings on  such  acceptance,  W  illiams  v.  Germaine,  7  B.  $  C.  468. 

A  bill  was  drawn  in  America,  on  C.  &  Co.,  of  Liverpool, 
directed  to  them  at  Liverpool,  requesting  them  to  pay  500/.  to 
L.  &  Co.  or  order,  in  London,  and  indorsed  by  L.  &  Co.  to 
plaintiffs.  The  bill,  on  presentment  to  the  drawees  at  Liver- 
pool, was  refused  acceptance,  whereupon  the  defendants  accepted 
it  for  honour  of  L.  &  Co.,  the  payees,  in  this  form  :  "  Accepted 
under  protest,  for  honour  of  L.  &  Co.,  and  will  be  paid  for 
their  account,  if  regularly  protested,  and  refused  when  due." 
The  bill  when  it  became  due  was  presented  at  the  house  of  the 
drawees  tor  payment,  and  refused  ;  whereupon  it  was  protested 
at  Liverpool,  and  by  the  next  post  it  was  forwarded  to  London, 
and  two  days  after  it  became  due  it  was  presented  to  the  defend- 
ants, who  refused  to  pay  it,  on  the  ground  that  it  should  have 
been  presented  and  protested  in  London  on  the  day  when  due. 
At  the  trial  at  Guildhall,  several  merchants  of  eminence,  and 
also  notaries,  proved  that  it  was  usual  to  protest  such  a  bill  in 
London,  where  it  was  made  payable,  and  not  at  the  residence  of 
the  drawees ;  and  two  notaries  for  the  plaintiff  also  proved,  that 
such  bills  were  sometimes  protested  at  Liverpool,  where  the 
drawee  resided.  Held  by  Lord  Tenterden,  Ch.  J.,  and  after- 
wards by  the  Court  of  King's  Bench,  on  a  motion  for  a  new 
trial,  that  it  was  not  necessary  to  decide  whether  the  protest  at 
Liverpool  would  have  been  sufficient;  if  the  defendants'  accept- 
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ance  had  been  general,  though  they  seemed  to  think  it  would. 
But,  at  all  events,  the  defendants,  by  stipulating  in  the  accept- 
ance that  the  bill  must  be  duly  "protested,  and  refused  when 
due/' had  rendered  it  necessary  that  the  bill  should  be  presented 
on  the  day  when  due  to  the  drawees  at  Liverpool ;  since  it 
could  only  be  refused  when  there  was  some  person  to  whom  to 
present  it,  and  in  London  there  was  no  such  person.  Mitchell 
v.  Baring,  10  Barn.  $  C.  4.  In  consequence  of  this  case  the 
2  and  3  W.  4.  c  98.  was  passed,  enacting  that  all  bills  of  ex- 
change, wherein  the  drawer  shall  have  expressed  that  such  bills 
are  to  be  payable  in  any  place  other  than  the  residence  of  the 
drawee,  and  which  shall  not  on  the  presentment  for  acceptance 
be  accepted,  may,  without  farther  presentment  to  the  drawee,  be 
protested  for  non-payment  in  the  place  where  such  bills  are  ex- 
pressed by  the  drawer  to  be  payable,  unless  the  amount  of  such 
bills  shall  have  been  paid  to  the  holder,  on  the  day  on  which 
such  bills  would  have  been  payable,  had  the  same  been  duly 
accepted. 

It  seems  that  there  must  be  either  a  trading  partnership,  or 
an  express  proveable  authority,  to  bind  two  parties  by  a  bill 
drawn  for  a  debt,  due  from  both,  but  accepted  only  by  one  in 
the  name  of  both.    Greens-lade  v,  Dower,  7  B.  §  C.  635. 

A  conditional  acceptance  must  be  declared  on  as  such,  with 
an  averment  that  the  conditions  are  performed*  Langton  v. 
Cornet/ ,  4  Camp.  I J  6. 

An  acceptance  by  the  custom  of  merchants  as  effectually 
binds  the  acceptor,  as  if  he  had  been  the  original  drawer;  and, 
having  once  accepted  it,  he  cannot  afterwards  revoke  it.  Cm 
Jac.  SOS:  Hard.  187. 

A  very  small  matter  will  amount  to  an  acceptance ;  and 
any  words  will  be  sufficient  for  that  puq>ose  which  show  the 
party's  assent  or  agreement  to  pay  the  bill ;  as  if  upon  the 
tender  thereof  to  him,  he  subscribes,  accepted,  or  accepted  by 
vte  A.  B.  or,  I  accept  the  hilt,  t\v.  these  clearly  amount  to  an 
acceptance.    Mollqy,  book  2.  c.  10.  §  15. 

If  the  party  under- writes  the  bill,  presented  such  a  day  or 
only  the  day  of  the  month ;  this  is  such  an  acknowledgment 
of  bill  as  amounts  to  an  acceptance.  Comb.  401.  So  if  he 
ordered  a  direction  to  another  person  to  pay  it.  Bull.  N.  P. 
270. 

If  the  party  says,  Leave  your  bill  with  me  and  I  will  accept 
if.  or  call  for  it  to-morrow  and  it  shall  be  accepted ;  these  words, 
according  to  the  custom  of  merchants,  as  effectually  bind,  as  if 
he  had  actually  signed  ur  subscribed  his  name  according  to  the 
usual  manner. 

But  if  a  man  says,  Leave  your  bill  with  me  ;  J  will  look  over 
my  accounts  and  boohs  between  the  drawer  and  me,  and  call  to- 
morrow, and  accordingly  the  bill  shall  be  accepted;  this  does 
not  amount  to  a  complete  acceptance ;  for  the  mention  of  his 
l  ooks  and  accounts  shows  plainly  that  he  intended  only  to 
accept  the  bill,  in  case  he  had  effects  of  the  drawer's  in  his 
hands.  And  so  it  was  ruled  by  the  Lord  Chief  Justice  Hale, 
at  Guildhall.    Motloy,  book  2.  c\  10.  §  20. 

An  answer  received  at  the  house  of  drawee,  ihat  the  bill 
would  be  taken  up  when  due,  does  not  amount  to  an  acceptance, 
unless  it  can  be  shown  that  the  answer  was  given  by  the 
drawee  or  by  his  authority.     1  Esp.  2  Of). 

A  bare  promise  by  a  debtor  to  his  creditor,  that  if  he  would 
draw  a  bill  upon  him  at  a  certain  date,  for  the  amount  of  his 
demand,  he  should^  then  have  the  money,  and  would  pay  it, 
does  not  amount  in  law  to  an  acceptance  when  drawn 
1  E.  R.  98. 

But  a  promise  to  give  notice  to  a  party  when  he  might  draw 
a  bill,  amounts  to  an  undertaking  to  accept  the  bill  when  drawn 
in  pursuance  thereof.    2  Marsh,  41  :  S.  C.  6  Taunt.  4 10. 

Except  the  communication  is  to  another  than  the  party  who 
is  to  receive  the  bill,  and  who  is  thereby  induced  to  take  it 
Hull,  181  :  4  Camp.  393. 

A  foreign  bill  was  drawn  on  the  defendant,  and  being  re- 
turned for  want  of  acceptance,  the  defendant  said,  that  the 


bill  came  hack  again  he  would  pay  it;  this  was  ruled  a  good 

acceptance. 

If  a  merchant  be  desired  to  accept  a  bill,  on  the  account  of 
another,  and  to  draw  on  a  third,  in  order  to  reimburse  himself 
and  in  consequence  he  draw  a  bill  on  that  third  person  *  the 
bare  act  of  drawing  this  bill  will  not  amount  to  an  acceptance 
of  the  other.  1  Term  Rep.  Q6Q:  and  see  4  Maule  §  S.  3QS; 
2  Bam.  Sf  Aid  A  IS  :  Bac.  Ab.  Merchant  Bills,  ^c.(M.)  (Tthed.) 

An  agreement  to  accept  or  honour  a  bill  will  in  many 
cases  be  equivalent  to  an  acceptance,  and  whether  that  agree- 
ment be  merely  verbal,  or  in  writing,  is  immaterial.  If  A, 
having  given  or  intending  to  give  credit  to  B.,  write  to  C.  to 
know  whether  lie  will  accept  such  bills  as  shall  be  drawn  on 
him  on  B/s  account,  and  C.  return  for  answer,  that  he  will 
accept  them;  this  is  equivalent  to  an  acceptance;  and  a  sub- 
sequent prohibition  to  draw  on  him  on  B.'s  account  will  he  of 
no  avail,  if  in  fact,  previous  to  that  prohibition,  the  credit  has 
been  given.    3  Burr*  16*63. 

A  letter  from  the  drawees  of  a  bill  in  England  to  the  drawer 
in  America,  stating  that  "  their  prospect  of  security  being  so 
much  improved,  they  shall  accept  or  certainly  pay  the  bill" 
is  an  acceptance  in  la?v;  although  the  drawees  had  before  re- 
fused to  accept  the  bill  when  presented  for  acceptance  by  the 
holder,  who  resided  in  England,  and  again  after  the  writing 
such  letter  refused  payment  of  it  when  presented  for  payment; 
and  although  such  letter  written  before  wTere  not  received  by 
the  drawer  in  America,  till  after  the  bill  became  due.  Wynne 
v.  Raifces,  5  East,  514. 

If  a  book-keeper  or  servant,  or  other  person  having  autho- 
rity, or  who  usually  transacts  business  of  this  nature  for  the 
master,  accept  a  bill  of  exchange,  this  shall  bind  such  master. 

If  a  bill  be  drawn  on  a  servant  (as  a  clerk  of  a  corporation, 
&c.)  with  a  direction  to  place  the  money  to  the  account  of  his 
employer,  and  the  servant  accept  it  generally,  this  renders 
him  liable  to  answer  personally  to  an  indorsee.  2  Sir  a,  355: 
Hard.  L 

If  a  bill  be  accepted,  and  the  person  who  accepted  the  same 
happens  to  die  before  the  time  of  payment,  there  must  be  a 
demand  made  of  his  executors  or  administrators;  and  on  non- 
payment, a  protest  is  to  be  made,  although  the  money  becomes 
due  before  there  can  be  administration,  cVc. 

If  the  drawee  of  a  bill  goes  abroad,  leaving  an  agent  in 
England  with  power  to  accept  bills,  who  accepts  a  bill  for  him, 
when  due  it  must  be  presented  to  the  agent  for  payment  if  the 
drawee  continues  absent.    2  Taunt.  20t). 

In  those  cases  in  which  the  stat.  1  and  2  G.  4.  c.  78.  does 
not  apply,  the  drawee's  keeping  a  bill,  which  is  presented  to 
him  for  acceptance,  may  amount  to  such,  Bayl.  Bills,  U9: 
see  1  Camp.  425.  n. 

A  meie  acceptance,  without  delivery  to  the  holder,  is  not 
sufficient  to  make  the  contract  binding.  1  D.  $R.533:  S,C 
5  B.  A.  474.  Acceptances  in  Ireland  are  now  regulated  by 
stat,  9  G.  4,  c.  24.  which  defines  general  and  qualified  accept- 
ances, and  declares  that  no  acceptance  shall  be  good  unless  in 
writing.  And  so  also  in  England,  no  acceptance  of  any  bill 
shall  be  good,  unless  in  writing.    1  and  2  Geo.  4,  c.  78. 

Forging  the  acceptance  of  any  bill  of  exchange,  or  the  num- 
ber or  principal  sum  of  any  accountable  receipt,  is  felony.  See 
tit.  Forgery. 

III.  Transfer  of  Bills  and  Notes.— According  to  the 
difference  in  the  style  of  negotiability  of  bills  and  notes,  the 
modes  of  their  transfer  also  differ.  Bills  and  notes  payable  to 
bearer  are  transferred  by  delivery :  if  payable  to  A.  B.  or 
bearer,  they  are  payable  to  bearer,  as  if  Al  B.  were  not  men- 
tioned. I  Burr.  ±53:  3  Burr.  1516:  1  Black.  Rep* 
But  to  the  transfer  of  those  payable  to  order,  it  is  necessary,  to 
addition  to  delivery,  that  there  should  be  something  by  which 
the  payee  may  appear  to  express  his  order.  This  additional 
circumstance  is  an  indorsement;  so  called  from  being  usually 
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(though  not  necessarily)  written  on  the  back  of  the  note  or 
bill.  It  may  be  on  the  face  of  the  bill,  16  East,  12.  And 
it  may  be  in  pencil-    5  Bai  n*  6}  C.  234. 

Where  no  regulation  is  made  by  act  of  parliament  (see 
atde,  I.  4.)  relative  to  the  negotiation  of  bills  or  notes,  no  par- 
ticular form  of  words  is  necessary  to  make  an  indorsement; 
only  the  name  of  the  indorsor  must  appear  upon  it,  and  it  must 
be  written  or  signed  by  him,  or  by  some  person  authorized  by 
him  for  that  purpose. 

Indorsements  are  either  in  full  or  in  blank  ;  a  full  indorse- 
ment is  that  by  which  the  indorsor  orders  the  money  to  be 
paid  to  some  particular  person,  by  name  :  a  blank  indorsement 
consists  only  of  the  name  of  the  indorsor.  Blank  indorsements 
are  most  frequent,  indeed  almost  universal  in  business.  A 
blank  indorsement  renders  the  bill  or  note  afterwards  trans- 
ferable by  delivery  only,  as  if  it  were  payable  to  bearer ;  for 
by  only  writing  his  mime,  the  indorsor  shows  his  intention 
that  the  instrument  should  have  a  general  currency,  and  be 
transferred  by  every  possessor.    Doug.  6\7.  (639*)  61 1-  (633.) 

Except  where  restrained  by  statute  (see  a rile ,  1-  4.),  the 
transfer  of  a  bill  or  note  may  be  made  at  any  time  after  it  has 
issued,  even  after  the  day  of  payment;  and  in  case  of  bills, 
where  the  acceptor  resides  at  a  distance  from  the  drawer,  is 
frequently  made  before  acceptance.  1  Ld.  Raym.  575 :  see 
3  Term  Rep.  80:  3  Burr.  1516:  1  Black.  Rep.  486:  Doug. 
61 1.  (6330 

An  indorsement  may  be  made  on  a  blank  note,  before  the 
insertion  of  any  date  or  sum  of  money,  in  which  case  the  in- 
dorsor is  liable  for  any  sum  which  the  stamp  will  cover,  at  any 
time  of  payment  that  may  be  afterwards  inserted ;  and  it  is  imma- 
terial whether  the  person  taking  the  note  on  the  credit  of  the 
indorsement  knew  whether  it  was  made  before  the  drawingof  the 
note  or  not;  for  in  such  a  case  the  indorsement  is  equivalent  to 
a  letter  of  credit  for  any  indefinite  sum.    Doug.  496.  (314.) 

On  a  transfer  by  delivery,  it  is  said  that  the  person  making 
it  ceases  to  be  a  party  to,  or  security  for,  the  pavment  of  a  bill 
or  note  (1  Ld.  Raym.  442 :  12  Mod.  241  :  1  Salk.  128.)  ;  yet 
it  seems  there  can  be  little  doubt  that  he  is  liable  in  another 
sort  of  action  ;  as  for  money  had  and  received,  &c.  See  3  Term 
Rep.  75?:  4  Term  Rep.  177' 

Though  a  blank  indorsement  be  a  sufficient  transfer,  and 
may  enable  the  person,  in  whose  favour  it  is  made,  to  nego- 
tiate the  instrument,  yet  it  is  in  his  option  to  take  it  either 
as  indorsee,  or  as  servant  or  agent  to  the  indorsor;  and  the 
latter  may,  notwithstanding  his  indorsement,  declare  as  holder 
in  an  action  against  the  drawer  or  acceptor.  Nothing  is  more 
usual  than  for  the  holder  of  a  bill  or  note  to  indorse  it  an  blank, 
and  send  it  to  some  friend  for  the  purpose  of  procuring  the 
acceptance  or  the  pavment ;  in  this  case  it  is  in  the  power  of 
the  friend,  either  to  fill  up  the  blank  space  over  the  indorsor's 
name,  with  an  order  to  pay  the  money  to  himself,  which  shows 
his  election  to  take  an  indorsee ;  or  to  write  a  receipt  which 
shows  he  is  only  the  agent  of  the  indorsor.  I  Salk.  125.  128. 
130:  1  Show.  163:  2  Ld.  Raym.  87  K  And,  on  this  prin- 
ciple, one  to  whom  a  bill  was  delivered  with  a  blank  indorse- 
ment, and  who  carried  it  for  acceptance,  was  admitted  in  an 
action  of  trover  for  the  bill  against  the  drawee,  to  prove  the 
delivery  of  it  to  the  latter.    1  Salk.  130:  2  Ld.  Raym.  871. 

The  original  contract  on  negotiable  bills  and  notes  is  to  pay 
to  such  person  or  persons,  as  the  payee,  or  his  indorsees,  or 
their  indorsees,  shall  direct ;  and  there  is  as  much  privity 
between  the  last  indorsor  and  the  last  indorsee,  as  between  the 
drawer  and  the  original  payee.  When  the  payee  assigns  it 
over,  he  does  it  by  the  law  of  merchants  j  for,  as  a  thing  in  ac- 
tion, it  is  not  assignable  by  the  general  law.  The  indorsement 
is  part  of  the  original  contract,  is  incidental  to  it  in  the  nature 
of  the  thing,  and  must  be  understood  to  be  made  in  the  same 
manner  as  the  instrument  was  drawn  ;  the  indorsee  holds  it  in 
the  same  manner  and  with  the  same  privileges,  qualities,  and 
advantages  as  the  original  payee,  as  a  transferrable  negotiable 
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instrument,  which  he  may  indorse  over  to  another,  and  that 
other  to  a  third,  and  so  on  at  pleasure ;  for  these  reasons  an 
indorsor  for  a  valuable  consideration  cannot  limit  his  indorse- 
ment by  any  restriction  on  the  indorsee,  so  as  to  preclude  him 
from  transferring  it  to  another  as  a  thing  negotiable. 
2  Burr.  1222,  3.  6,  7:  see  also  Com.  811:  1  Stra.  157: 

2  Burr.  1 21 6:  1  Black.  Rep.  295:  and  as  to  the  effect  of 
restrictive  indorsement,  see  Doug.  615.  (63?.)  617.  (639,640.) 

Where  the  transfer  may  be  by  delivery  only,  that  transfer 
may  be  made  by  any  person  who  by  any  means,  whether  ac- 
cident or  theft,  has  obtained  the  possession ;  and  any  holder 
may  recover  against  the  drawer,  acceptor,  or  indorsor,  in  blank, 
if  such  holder  gave  a  valuable  consideration  without  knowledge 
of  the  accident.  1  Burr.  4r5%  :  3  Burr.  1516  :  1  Black.  Rep 
485,  The  same  principle  applies  also  to  the  case  of  a  bill 
negotiated  with  a  blank  indorsement;  Peacock  v.  Rhodes-  $ 
at.  Doug.  6l  1.  (613)  ;  where  the  court  held,  that  there  was  no 
difference  between  a  bill  or  note  indorsed  blank,  and  one 
payable  to  bearer.  They  both  pass  by  delivery,  and  possession 
proves  property  in  both  cases.  However,  it  has  been  recently 
held,  that  if  a  party  take  a  bill  or  note  which  has  been  stolen 
or  lost,  he  cannot  recover  on  it  if  he  took  it  under  such  cir- 
cumstances as  ought  to  have  excited  the  suspicions  of  a  prudent 
man.    Do?vnv.  Hailing,  4  Barn.  <§•  C.  330:  Sno?vv.  Peacock, 

3  Bing.  406. 

But  a  transfer  by  indorsement  where  that  is  necessary,  can 
only  be  made  by  him  who  has  a  right  to  make  it,  and  that  is 
strictly  only  the  payee,  or  the  person  to  wThom  he  or  his  in- 
dorsees have  transferred  it,  or  seme  one  claiming  in  the  right 
of  some  of  these  parties.  Bills  and  notes  in  favour  of  partners 
must  be  indorsed  by  them  all,  or  at  least  by  one  in  the  firm  of 
the  house ;  and  a  bill  drawn  by  two  persona  payable  to  them 
or  order,  must  be  indorsed  by  both.    Doug.  630.  (653.)  in  note. 

If  a  bill  or  note  be  made  or  indorsed  to  a  woman  while  sin- 
gle, and  she  afterwards  marry,  the  right  to  indorse  it  over 
belongs  to  her  husband,,  for  by  the  marriage  he  is  entitled  to  all 
her  personal  property.    1  Stra.  51 6. 

If  a  man  become  bankrupt,  the  property  of  bills  and  notes 
of  which  he  is  the  payee  or  indorsee,  vests  in  his  assignees,  and 
the  right  to  transfer  is  in  them  only.  If  the  holder  of  a  bill 
or  note  die,  it  devolves  to  his  executors  or  administrators,  and 
they  may  indorse  it,  and  their  indorsee  maintain  an  action,  in 
the  same  manner  as  if  the  indorsement  had  been  made  by  the 
testator  or  intestate.  But  on  their  indorsement  they  are  liable 
personally  to  the  subsequent  parties,  for  they  cannot  charge  the 
effects  of  the  testator.  They  may  also  be  the  indorsees  of  a  bill 
or  note  in  their  quality  of  executors  or  administrators;  as 
where  they  receive  one  from  their  testator  or  intestate  ;  and  in 
that  character  they  may  bring  an  action  on  it  against  the  ac- 
ceptor, or  any  of  the  other  parties-  3  Wils.  1  :  2  Stra.  1260: 
2  Barnes,  137  i  2  Burr.  1225  :  1  Term  Rep.  487 :  10  Mod,  315. 

But  the  payee  of  a  bill  who  is  a  trader,  and  has  delivered  it 
over  for  a  valuable  consideration,  and  forgot  to  indorse  it,  may 
indorse  the  bill  after  he  had  become  a  bankrupt.    Peake,  50. 

When  a  bill  payable  to  order  is  expressed  to  be  for  the  use 
of  another  person  than  the  payee,  yet  the  right  of  transfer  is 
in  the  payee,  and  his  indorsee  may  recover  against  the  drawer 
or  acceptor.    Cartk.  5  :  2  Vent.  309 :  2  Show.  509* 

It  has  been  adjudged,  that  a  bill  of  exchange  cannot  be 
indorsed  for  part,  so  as  to  subject  the  party  to  several  actions. 
Cartk  466:  1  Salk.  65. 

An  indorsement  written  on  a  note  with  a  black-lead  pencil 
instead  of  ink,  is  a  writing  in  law,  and  gives  the  indorsee  a 
right  to  recover  upon  the  note  in  a  court  of  law.  7  D.  Sf  R. 
653  :  S.  C.  3  B.  %  C.  234. 

A  bill  was  indorsed  by  the  payee  in  these  words :  u  Pay  to 
S.  Wij  or  his  order,  for  my  use."  Defendants  discounted  it  for 
S.  W.,  and  applied  the  money  to  his  use,  instead  of  the  en- 
dorsers. S.  W.  became  a  bankrupt.  Defendants  were  held 
liable  to  the  payee  for  the  amount  of  the  bill,  this  being  a 
V 
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restrictive  indorsement.  Sigourney  \.  Lloyd,  8  B.  §  C.  622  j 
affirmed  in  Cam.  Scac.  5  Bing.  525. 

A  promissory  note,  given  as  a  security  for  a  debt,  passes  to 
the  crown  by  act  and  operation  of  law,  upon  an  inquisition 
before  a  coroner,  and  a  verdict  of  felo-de-se  upon  the  body  of 
the  payee  and  holder.  6  D.  f  R.  188 :  S.  C  4  B.  $  C  158. 
So  it  passes  by  grant  from  the  crown,  under  the  sign  manual, 
to  the  grantee,  without  indorsement. 

By  stat.  7  and  8  G.  4.  c  15.  (England),  and  9  G.  4.  c.  24, 
(Ireland),  promissory  notes  are  declared  to  be  assignable,  and 
the  amount  recoverable  as  bills  of  exchange. 

IV.  Engagements  of  the  several  Pa?iies.— By  the  very  act 
of  drawing  a  bill,  the  drawer  comes  under  an  implied  engage- 
ment to  the  payee,  and  to  every  subsequent  holder,  fairly 
entitled  to  the  possession,  that  the  person  on  whom  he  draws 
is  capable  of  binding  himself  by  his  acceptance,  that  he  is  to 
he  found  at  the  place  at  which  he  is  described  to  be,  if  that 
description  be  mentioned  in  the  bill ;  that  if  the  bill  be  duly 
presented  to  him,  he  will  accept  it  in  writing  on  the  bill  itself, 
according  to  its  tenor  ;  and  that  he  will  pay  it  when  it  becomes 
due,  if  presented  in  proper  time  for  that  purpose. 

In  default  of  any  of  these  particulars,  the  drawer  is  liable  to 
an  action  at  the  suit  of  any  of  the  parties  before-mentioned, 
on  due  diligence  being  exercised  on  their  parts,  not  only  for 
the  payment  of  the  original  sum  mentioned  in  the  bill,  but 
also,  in  some  cases,  for  damages,  interest,  and  costs  ;  and  he 
is  equally  answerable  whether  the  bill  was  drawn  on  his  own 
account,  or  on  that  of  a  third  person ;  for  the  holder  of  the 
bill  is  not  to  be  affected  by  the  circumstances  that  may  exist 
between  the  drawer  and  another;  the  personal  credit  of  the 
drawer  being  pledged  for  the  due  honour  of  the  bill.  Beatves, 
See  ante,  I.  7* 

If  a  man  write  his  name  on  a  blank  piece  of  paper,  and 
deliver  it  to  another,  with  authority  to  draw  on  it  a  bill  of 
exchange  to  any  amount,  at  any  di.tanee  of  time,  he  renders 
himself  liable  to  be  called  on  as  the  drawer  of  any  bill  so 
formed  by  the  person  to  whom  he  has  given  the  authority. 
1  //.  Black.  Rep.  SIS, 

If  acceptance  be  refused,  and  the  bill  returned,  this  is  notice 
to  the  drawer  of  the  refusal  of  the  drawee;  and  then  the 
period  when  the  debt  of  the  former  is  to  be  considered  as  con- 
tracted is  the  moment  he  draws  the  bill ;  and  an  action  may 
be  immediately  commenced  against  him ;  though  the  regular 
time  of  payment,  according  to  the  tenor  of  the  bill,  be  not 
arrived.  For  the  drawee  not  having  given  credit,  which  was 
the  ground  of  the  contract,  what  the  drawer  had  undertaken 
has  not  been  performed.  Dong.  55.  M  it  ford  v«  Mayor.  See 
also  2  Stra.  <H9.  cited  3  Wih.  1 6',  1 7. 

When  a  bill  of  exchange  is  indorsed  by  the  person  to  whom 
it  was  made  payable,  as  between  the  indorsor  and  indorsee,  it 
is  a  new  bill  of  exchange ;  as  it  is  also  between  every  sub- 
sequent indorsor  and  indorsee:  the  indorsor,  therefore,  with 
respect  to  all  the  parties  subsequent  to  him,  stands  in  the  place 
of  the  drawer,  being  a  collateral  security  for  the  acceptance 
and  payment  of  the  bill  by  the  drawee  ;  his  indorsement 
imposes  on  him  the  same  engagement  that  the  drawing  of  the 
bill  does  on  the  drawer;  and  the  period  when  that  engagement 
attaches  is  the  time  of  the  indorsement.  1  Salk.  133  :  2  Show. 
Ul.  4JH:  2  Burr,  074. 

Nothing  will  discharge  the  indorsor  from  his  engagement 
but  the  absolute  payment  of  the  money,  not  even  a  judgment 
recovered  against  the  drawer,  or  any  previous  indorsor. 
3  Mod.  86:  2  Show.  441.  404.  Neither  is  the  engagement 
of  an  indorsor  discharged  by  the  ineffectual  execution  against 
the  drawer,  or  any  prior  or  subsequent  indorsor.  2  Black. 
Rep.  1235:  and  see  4  Term  Rep.  825. 

The  engagement  of  the  drawer  and  indorsors  is,  however, 
still  but  conditional.  The  holder,  in  order  to  entitle  himself 
to  call  upon  them  in  consequence  of  it,  undertakes  to  perform 


certain  requisites  on  his  part,  a  failure  in  which  precludes  him 
from  his  remedy  against  them.  Where  the  payment  of  a  bill 
is  limited  at  a  certain  time  after  sight,  it  is  evident  the  holder 
must  present  it  for  acceptance,  otherwise  the  time  of  payment 
would  never  come ;  it  does  not  appear  that  any  precise  time, 
within  which  this  presentment  must  be  made,  has  in  any  case 
been  ascertained :  but  it  must  be  done  as  soon  as,  under  all 
the  circumstances  of  the  case,  that  can  conveniently  be  done; 
and  what  has  been  said  on  the  presentment  of  bills  and  notes 
payable  on  demand,  seems  exactly  to  apply  here.  See 
ante,  I.  6 ;  and  Roscoe  on  Bills,  1 U>. 

Whether  the  holder  of  a  hill,  payable  at  a  certain  time 
after  the  date,  be  bound  to  present  for  acceptance  immediately 
on  the  receipt  of  it,  or  whether  he  may  wait  till  it  become 
due,  and  then  present  it  for  payment,  is  a  question  which 
seems  never  to  have  been  directly  determined:  in  practice, 
however,  it  frequently  happens  that  a  bill  is  negotiated  and 
transferred  through  many  hands  without  acceptance:  and  not 
presented  to  the  drawee  till  the  time  of  payment,  and  no 
objection  is  ever  made  on  that  account.  See  5  Burr.  2671 : 
1  Term  Rep.  113. 

If,  however,  the  holder  in  fact  presents  the  bill  for  accept- 
ance, and  that  be  refused,  he  is  bound  to  give  regular  notice 
to  all  the  preceding  parties  to  whom  he  intends  to  resort  fur 
non-payment ;  to  the  drawer,  that  he  may  know  how  to  regu- 
late his  conduct  with  respect  to  the  drawee,  and  make  other 
provision  for  the  payment  of  the  bill ;  and  to  the  iudor&nrs, 
that  they  may  severally  have  their  remedy  in  time  against  the 
parties  on  whom  they  have  a  right  to  call  ;  and  if,  on  account 
of  the  holder  s  delay,  any  loss  accrue  by  the  failure  of  any  of 
the  preceding  parties,  he  must  bear  the  loss.  5  Burr,  2670: 
1  Tern  Rep-  712. 

It  is  also  the  duty  of  the  holder  of  a  bill,  whether  accepted 
or  not,  to  present  it  for  payment  within  a  limited  time ;  for 
otherwise  the  law  will  imply  that  payment  has  been  made; 
and  it  would  he  prejudicial  to  commerce,  if  a  bill  might  rise 
up  to  charge  the  drawer  at  any  distance  of  time,  when  all 
accounts  might  be  adjusted  between  him  and  the  drawee. 
For  the  old  cases  on  this  subject,  see  1  Salk.  127*  132.  133: 
1  Shorn,  155:  1  Ld.  Raym.  743:  2  Stra.  82$.  This  time 
for  demand  of  payment  seems,  at  present,  to  be  regulated  by 
the  cases  as  to  notice  to  preceding  indorsors  immediately 
following. 

A  presentment  either  for  payment  or  acceptance  must  be 
made  at  seasonable  hours;  which  are  the  common  hours  of 
business  in  the  place  where  the  party  lives  to  whom  the  pre- 
sentment is  to  be  made. 

To  a  hanker  the  present  men  t  must  be  made  in  the  hours  of 
banking  business;  but  in  other  cases  it  must  be  at  a  reasonable 
hour  :  and  eight  o'clock  in  the  evening  was  held  reasonable 
in  London,  though  the  house  was  shut  up,  and  nobody  there 
to  pay  it.  2  Barn,  ey  AdoL  188.  By  3Q  and  40  (»'.  S.cM 
bills  due  on  Good  Friday  are  payable  on  the  day  before, 
and  to  be  presented  then  ;  and  so  also  as  to  Christmas  Day, 
and  solemn  fast  days,  and  thanksgiving  days,  by  7  and  8  G«  4? 
c  15. 

If  acceptance  or  payment  be  refused,  or  the  drawee  of 
the  bill,  or  maker  of  the  note,  has  become  insolvent,  or  has 
absconded,  notice  from  the  holder  himself  must  be  given  to 
the  preceding  parties  ■  and  in  that  notice  it  is  not  enough  to 
say  that  the  drawee  or  maker  refuses,  is  insolvent,  or  has  ab- 
sconded, but  it  must  be  added  that  the  holder  does  not  intend 
to  give  him  credit.  The  purpose  of  giving  notice  is  not  merer? 
that  the  indorsor  should  know  default  has  been  made,  for  he  is 
chargeable  only  in  a  secondary  degree ;  but  to  render  bun 
liable,  it  must  be  shown  that  the  holder  looked  to  him  for  pay- 
ment, and  gave  him  notice  that  he  did  so.  See  1  Stra.  44!* 
515  :  2  Black.  Rep.  747.  as  to  bills  :  and  1  Stra.  649:  2  Stra. 
1087  :  1  Term  Rep.  170.  as  to  notes. 

What  should  be  considered  as  a  reasonable  time  within  which 
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notice  should  be  given,  either  of  non-acceptance  or  non-pa v- 
ment,  has  been  subject  to  much  doubt  and  uncertainty ;  it  was 
once  held,  that  a  fortnight  was  a  reasonable  time ;  but  that  is 
now  Tiiuch  narrowed.    1  Motl.  27. 

With  respect  to  acceptance,  it  is  usual  to  leave  a  hill  for 
that  purpose  with  the  drawee  till  the  next  day,  and  that  is  not 
considered  as  giving  him  time ;  it  being  understood  to  he  the 
usual  practice;  but  if  on  being  called  on  the  next  day,  he 
delay  or  refuse  to  accept  according  to  the  tenor  of  the  bill,  the 
rule  now  established,  where  the  parties  to  whom  notice  is 
to  be  given  reside  at  a  different  place  from  the  holder  and 
drawee,  is,  that  notice  must  be  sent  by  the  next  post.  Under 
the  same  circumstances,  the  same  rule  obtains  in  the  case  of 
toon-payment.  I  Term  Rep.  UiQ.  So  also,  in  case  the  drawee 
or  maker  has  absconded,  or  cannot  be  found,  notice  of  these 
circumstances,  either  in  case  of  non-acceptance  or  non-payment, 
must  be  sent  by  the  first  post. 

The  great  difficulty  has  been  to  Establish  any  general  rule, 
where  the  party  entitled  to  notice  resides  in  the  same  place,  or 
at  a  place  at  a  small  distance  from  that  in  which  the  holder 
lives.  On  this  point,  as  well  as  on  the  question  of  what  shall 
be  considered  as  a  reasonable  time  for  making  the  demand  of 
payment,  it  has  been  an  object  of  no  little  controversy, 
whether  it  was  the  province  of  the  jury  or  of  the  judge  to 
decide  (see  ante,  I.  6.) ;  till  lately  it  seems  the  jury  have  been 
permitted  to  determine  on  the  particular  circumstances  of  each 
individual  case?  what  time  was  reasonably  to  be  allowed,  either 
for  making  demand  or  giving  notice,    Doug.  515.  (6'81.) 

But  it  having  been  found  that  this  was  productive  of  endless 
uncertainty  and  inconvenience,  the  court,  on  several  occasions, 
have  laid  it  down  as  a  principle,  that  what  shall  he  considered 
as  a  reasonable  time  in  either  case  is  a  question  of  law :  juries 
have,  however,  struggled  so  hard  to  maintain  their  privilege  in 
this  respect,  that  in  two  cases  they  narrowed  the  time  for 
demand,  contrary  to  the  opinion  of  the  court ;  and,  on  a 
second  trial  being  granted,  they,  in  both  cases,  adhered  to 
their  opinion,  contrary  to  the  direction  of  the  judge.  In  one 
of  them,  however,  application  being  made  for  a  third  trial,  the 
court  would  have  granted  it,  had  not  the  plaintiff*  precluded 
himself  by  proving  his  debt  under  a  commission  of  bankrupt, 
which  had  issued  against  the  drawees  of  the  bill  between  the 
time  of  the  verdict  and  the  application.  See  Dong.  515: 
1  Term  Rep.  171.  and  the  eases  there  cited.  In  a  third  case, 
where  the  struggle  by  the  jury  was  to  give  a  longer  time  for 
notice  than  was  necessary,  the  court  adhered  to  their  prin- 
ciple, and  granted  no  less  than  three  trials.  1  Term  Rep. 
HiT-  9'  Ttndal  v.  Brown.  It  seems,  therefore,  fully  esta- 
blished, that  wThat  shall  be  reasonable  time  is  a  question  of 
law ;  and  generally  that  a  demand  must  he  made,  and  notice 
given,  as  soon  as,  under  all  the  circumstances,  it  is  possible  so 
to  do. 

If  the  parties  reside  in  the  same  place,  notice  must  be  given 
on  the  day  following  that  on  which  the  party  learns  of  the 
dishonour.  1  Stark.  314:  2  Camp.  208.  Where  the  parties 
reside  in  different  places,  it  is  sufficient  to  send  notice  by  the 
next  post  after  the  dav  when  the  dishonour  is  known.  (>  East,  .'J: 
5  Maule  $  S.  68 :  2  Barn.  $  A.  4£G :  15  East,  293 :  1  Moo.  $ 
Math.  6'1 :  4  Bhtg.  715. 

The  reason  why  the  law  requires  notice  is,  that  it  is  pre- 
sumed that  the  bill  is  drawn  on  account  of  the  drawee's 
having  cillcts  of  the  drawer  in  his  hands ;  and  that  if  the 
latter  has  notice  that  the  bill  is  not  accepted,  or  not  paid,  he 
may  withdraw  them  immediately.  But  if  he  have  no  effects 
m  the  other's  hands,  then  he  cannot  he  injured  for  want  of 
notice ;  and  if  it  he  proved  on  the  part  of  the  plaintiff,  that 
from  the  time  the  bill  was  drawn  till  the  time  it  became  due, 
the  drawee  never  had  any  effects  of  the  drawer  in  his  hands, 
notice  to  the  latter  is  not  necessary  in  order  to  charge  him,  for 
he  must  know  this  fact ;  and  if  he  had  no  effects  in  the  drawee's 
hands,  he  had  no  right  to  draw  upon  him,  and  to  expect  pay- 
ment from  him;  nor  can  he  be  injured  by  the  non-payment  of 


the  bill,  or  the  want  of  notice  that  it  has  been  dishonoured, 
I  Term  Rvp.  410:  and  see  1  Term  Rep,  405. 

Vet,  though  it  appear  that  the  drawer  had  no  effects  in  the 
hands  of  the  drawee,  no  action  can  be  maintained  against 
the  indorsor,  if  no  notice  was  given  him  of  the  bill  being 
dishonoured;  for  though  the  drawer  may  have  received  no 
injury,  the  indorsor,  who  must  be  presumed  to  have  paid  a 
valuable  consideration  for  the  bill,  probably  has.  2  Term 
Rep.  714. 

Though  in  the  case  where  the  drawer  has  effects  in  ihe  hands 
of  the  drawee,  the  want  of  notice  cannot  be  waived  bv  a  sub- 
sequent promise  by  the  drawer  to  discharge  the  lull  ;  yet  where- 
to had  no  effects  it  may ;  though  it  appear  that,  in  fact,  he  sus- 
tained an  injury  for  want  of  such  notice ;  such  a  subsequent 
promise  is  an  acknowledgment  that  he  had  no  right  to  draw  on 
the  drawee ;  and  if  he  has  in  fact  sustained  damage,  it  is  his 
own  fault,  But  where  damage  in  such  a  case  has  been  sustained, 
and  no  subsequent  promise  appears,  it  may  be  very  doubtful 
whether  the  want  of  notice  can  be  waived.  See  2  Term  Rvp. 
713,714. 

In  the  manner  in  which  notice,  either  of  non-acceptance  or 
non-payment,  is  given,  there  is  a  remarkable  difference  between 
inland  and  foreign  bills  ;  in  the  former  no  particular  form  of 
words  is  necessary  to  entitle  the  holder  to  recover  against  the 
drawer  or  indorsors  the  amount  of  the  bill,  on  failure  of  the 
drawee  or  acceptor;  it  is  sufficient  if  it  appear  the  holder 
means  to  give  no  credit  to  the  latter,  but  to  hold  the  former  to 
their  responsibility.  1  Term  Rep.  170.  But  in  foreign  bills 
other  formalities  are  required  ;  if  the  person  to  whom  the  bill 
is  addressed,  on  presentment,  will  not  accept  it,  the  holder  is  to 
carry  it  to  a  person  vested  with  a  public  character,  who  is  to  go 
to  the  drawee  and  demand  acceptance,  and  if  he  then  refuse, 
the  officer  is  there  to  make  a  minute  on  the  bill  itself,  consisting 
of  his  initials,  the  month,  the  day,  and  the  year,  with  his 
charges  for  minuting.  He  must  afterwards  draw  up  a  solemn 
declaration,  that  the  bill  has  been  presented  for  acceptance, 
which  was  refused,  and  that  the  holder  intends  to  recover  all 
damages  which  he,  or  the  deliverer  of  the  money  to  the  drawer, 
or  any  other,  may  sustain  on  account  of  the  non-acceptance : 
the  minute  is,  in  common  language,  termed  the  noting  of  the 
bill;  the  solemn  declaration,  the  protest ;  and  the  person  whose 
office  it  is  to  do  these  acts,  a  put  die  notary;  and  to  his  protest- 
ation all  foreign  courts  give  credit.    Mai,  2f)4  :  Mar.  16. 

This  protest  must  be  made  within  the  regular  hours  of  bu- 
siness, and  in  sufficient  time  to  have  it  sent  to  the  holder's  t  or- 
respondent  by  the  very  next  post  after  acceptance  refused;  for 
if  it  be  not  sent  by  that  time,  with  a  letter  of  advice,  the 
holder  will  be  construed  to  have  discharged  the  drawer 
and  the  other  parties  entitled  to  notice  ;  and  noting  alone  is 
not  sufficient ;  there  must  absolutely  be  a  protest  to  render 
the  preceding  parties  liable.  Bull.  N.  P.  271  :  2  Term 
Rep.  713. 

But  in  this  case  the  holder  is  not  to  send  the  bill  itself  to 
his  correspondent ;  he  must  retain  it,  in  order  to  demand  pay- 
ment of  the  draw  ee  when  it  becomes  due. 

When  the  bill  becomes  due,  whether  it  was  accepted  or  not, 
it  is  again  to  be  presented  for  payment  within  the  days  of  grace, 
and  if  payment  be  refused,  the  bill  must  be  protested  for  non- 
payment^ and  the  bill  itself,  together  with  the  protest,  sent  to 
the  holder's  correspondent,  unless  he  shall  be  ordered  by  him 
to  retain  the  bill,  with  a  prospect  of  obtaining  its  discharge 
from  the  acceptor.  Beawes. 

As  this  protest  on  foreign  bills  must  be  made  on  the  last  dav 
of  grace,  and  immediate  notice  sent  to  the  parties  concerned,  it 
seems  established  that  such  a  bill  is  payable,  on  demand  made> 
at  any  time  that  day  within  reasonable  hours  ;  and  that  the  ac- 
ceptor has  not  the  whole  dav  to  pay  the  bill.  4  Term  Rep. 
170. 

Besides  the  protest  for  non-acceptance  and  non-payment, 
there  may  also  be  a  protest  for  better  security  ;  this  is  usual 
when  a  merchant,  who  has  accepted  a  bill,  happens  to  become 
V  2 
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insolvent,  or  is  publicly  reported  to  have  failed  in  his  credit,  or 
absents  himself  from  'Change,  before  the  bill  he  has  accepted 
becomes  due ;  or  when  the  holder  has  any  reason  to  suppose  it 
will  not  be  paid ;  in  such  cases  he  may  cause  a  notary  to  de- 
mand better  security,  and  on  that  being  refused,  make  protest 
for  want  of  it ;  which  protest  must  also  be  sent  to  the  parties 
concerned  by  the  next  post.    Mar.  27  :  1  Ld.  Raym.  743. 

Where  the  original  bill  is  lost,  and  another  cannot  be  had  of 
the  drawer,  a  protest  may  be  made  on  a  copy,  especially  where 
the  refusal  of  payment  is  not  for  want  of  the  original  bail,  but 
merely  for  another  cause.    1  Show*  1 64-. 

The  effect  of  protest  for  non-acceptance  or  non-payment,  is 
to  charge  the  drawer  or  indorsors,  not  only  with  the  payment 
of  the  principal  sum,  but  with  interest,  damages,  and  expences; 
which  latter  consist  usually  of  the  exchange,  re-exchange,  pro- 
vision, and  postage,  together  with  the  expences  of  the  protest 
See  Stra.  6#). 

Whenever  interest  is  allowed,  and  a  new  action  cannot  be 
brought  for  it,  which  is  the  case  on  bills  and  notes,  the  interest 
is  to  he  calculated  up  to  the  time  of  signing  final  judgment. 

2  Burr.  1086,  10  S  7  ;  and  see  2  Term  Rep.  52. 

The  principal  difference  between  foreign  and  inland  bills  of 
exchange  at  common  law  seems  to  have  been  this.  A  protest 
for  non-acceptance  or  non-payment  of  a  foreign  bill  was,  and 
still  is,  essentially  necessary  to  charge  the  drawer  on  the  default 
of  a  drawee ;  nothing,  not  even  the  principal  sum,  could  or 
can,  at  this  time,  be  recovered  against  him  without  a  protest ; 
no  other  form  of  notice  having  been  admitted  by  the  custom 
of  merchants  as  sufficient :  but  on  inland  bills,  simple  notice, 
within  a  reasonable  time,  of  the  default  of  the  drawee,  was  held 
sufficient  to  charge  the  drawer,  without  the  solemnity  of  a  pro- 
test :  the  disadvantage  arising  from  thence  was  this,  that  notice 
entitled  the  holder  to  recover  only  the  sum  in  the  original  bill, 
which,  in  many  cases,  might  be  a  very  serious  disadvantage  :  to 
remedy  this  inconvenience  in  some  degree,  the  stat.  {)  and  1 0 
IV.  3.'c.  17.  and  afterwards  the  stat.  3  and  4  Annexe*  9  were 
passed;  the  professed  intention  of  which  acts  was,  to  put  in- 
land hills  on  the  same  footing  as  foreign  ones;  so  far  as  relates 
to  the  recovery  of  damages,  interest,  and  costs,  (/*.  e.  cxpjnees) 
by  means  of  the  protest  they  have  done  it  ■  but  there  are  se- 
veral minute  particulars,  in  which,  from  an  attentive  perusal 
of  the  acts,  it  will  appear  they  still  differ. 

To  the  constitution  of  a  bill  of  exchange,  as  has  been  said 
before,  it  is  not  necessary  that  the  words  ralue  received  should 
be  inserted  ;  and  the  want  of  these  in  a  foreign  bill  cannot  de- 
prive the  holder  of  the  benefit  of  a  protest  ;  but  that  benefit, 
in  case  of  non-payment,  is  not  given  by  the  statutes  to  inland 
bills  which  want  these  words,  and  therefore  they  cannot  be  pro- 
tested for  non-payment ;  and  the  second  act  provides  that 
c<  where  these  words  are  wanting,  or  the  value  is  less  than  20/., 
no  protest  is  necessary  cither  for  non-acceptance  or  non-pay- 
ment;" the  safest  construction  of  which  seems  to  be,  that  inland 
bills,  without  the  words  value  received,  or  under  20/.  shall  con- 
tinue as  at  common  law,  and  shall  not  be  entitled  to  the  pri- 
vilege of  a  protest,  either  for  non-acceptance  or  non-payment : 
and  it  seems  now  that  a  protest  is  in  no  case  necessary  on  an 
inland  bill.    2  Bam.  #  A.  696. 

An  inland  bill,  payable  at  so  many  days  after  sight,  cannot  be 
protested  at  all;  and  no  inland  bill  can  he  protested  till  after 
the  expiration  of  the  three  days  of  grace  ;  notice  of  which  pro- 
test is,  by  the  statute,  to  be  sent  within  fourteen  days  after  the 
protest.    4  Term  Rep.  170. 

There  appears  also  to  he  another  difference  subsisting  between 
foreign  and  inland  bills  of  exchange  ;  for  where  acceptance  and 
payment  both  are  refused  on  foreign  bills,  it  seems  necessary 
that  there  should  be  a  protest  for  each ;  but,  under  the  stat. 

3  and  4  Anne,  c.  9*  it  seems  that  one  protest  for  either,  on  an 
inland  bill,  is  sufficient. 

On  inland  bill:*,  where  damages,  interest,  and  costs  Qexpcnoes] 
are  to  be  recovered,  there  is  more  indulgence  in  the  time  al- 
lowed for  notice  of  non-payment  than  where  only  the  principal 


sum  is  to  be  recovered  ;  for  when  there  is  no  protest  for  non- 
payment, presentation  for  payment  must  be  made  so  early  on 
the  last  day  of  grace,  that  the  holder  may  give  notice  of  non- 
payment by  the  next  post.    See  before. 

"That  part  of  the  stat.  3  and  4-  Anne,  c.  9*  which  puts  notes 
on  the  same  footing  with  inland  bills,  makes  no  express  provi- 
sion for  protesting  them  for  non-payment ;  but  there  can  be  no 
doubt  that  the  practice  under  which  such  a  protest  is  frequently 
made  is  founded  in  j  ustice. 

As  to  several  niceties  relative  to  qualified  acceptances,  and 
protests  under  peculiar  circumstances,  see  Beawes  Lex.  Merc.: 
see  also  1  JVils,  185:  Dong.  249- 

When  a  bill  is  once  accepted  absolutely,  it  cannot  in  any  case 
be  revoked,  and  the  acceptor  is  at  all  events  bound,  though  he 
hear  of  the  drawer's  having  railed  the  next  moment,  even  if  the 
failure  was  before  the  acceptance. — The  acceptor  may,  however, 
be  discharged  by  an  express  declaration  of  the  holder,  or  by 
something  equivalent  to  such  declaration.  Doug.  237-  (249.) 
— But  no  circumstances  of  indulgence  shown  to  the  acceptor  by 
the  holder,  nor  an  attempt  by  him  to  recover  of  the  drawer,  will 
amount  to  an  express  declaration  of  discharge.  Doug.  235. 
(247.) — Neither  will  any  length  of  time  short  of  the  statute 
of  limitations,  nor  the  receipt  of  part  of  the  money  from  the 
drawer  or  indorsor,  nor  a  promise  by  indorsement  on  the  bill  by 
the  drawer  Ut  pay  the  re-sit  I  ue,  di>  charge  the  holder's  remedy 
against  the  acceptor.  Doug.  238.  (250.)  in  note;  but  see  Slra. 
733 :  see  ante,  II.  The  drawee  of  a  bill  may  cancel  his  accept- 
ance before  the  bill  is  re-delivered  to  the  holder*  tar  v.  Troy, 
5  Bam.  %  A> 

Though  the  receipt  of  part  from  the  drawer  or  indorsor  be 
no  discharge  to  the  acceptor,  vet  the  receipt  of  part  from  the 
acceptor  of  a  bill,  or  the  maker  of  a  note,  is  a  discharge  to  the 
drawer  and  indorsorsin  the  one  case,  and  to  theindorsors  in  the 
other,  unless  due  notice  he  given  of  the  non-payment  of  the  re- 
sidue ;  for  the  receipt  of  part  from  the  maker  or  acceptor  with- 
out notice,  is  construed  to  be  a  giving  of  credit  for  the  remain- 
der, and  the  undertaking  of  the  preceding  parties  is  only  con- 
ditional to  pay,  in  default  of  the  original  debtor,  on  due  notice 
given:  but  where  due  notice  is  given  that  the  bill  is  not  duly 
paid,  the  receipt  of  part  of  the  money  from  an  acceptor  or 
maker,  will  not  discharge  the  drawer  or  indorsors  ;  for  it  is  for 
their  advantage  that  as  much  should  be  received  from  others  as 
may  be.  1  Ld.  Raym.  744;  2  Stra.  745:  1  Wils.  48:  Bull. 
N.  P.  27 1 . — So  the  receipt  of  part  from  an  indorsor  is  no  dis- 
charge  of  the  drawer  or  preceding  indorsor. 

In  Exparte  Wilson,  in  the  matter  of  Portales,  a  bankrupt, 
it  was  determined  by  Lord  El  don,  "  that  if  a  person  held  the 
security  of  a  drawer  upon  an  acceptor  of  a  bill  of  exchange, 
and  such  holder  gave  the  acceptor  time  upon  the  bill,  he,  from 
that  moment,  hud  no  demand  against  the  drawer,  whether JflJ- 
vent  or  not."  Petitions  after  Trin.  Term,  1805  (which  had  been 
frequently  determined  by  Lord  Thurlow  in  preceding  cases  of 
a  similar  nature). 

If  the  drawer  of  a  note,  or  the  acceptor  of  a  bill,  be  sued  by 
the  indorsee,  and  the  bail  pay  the  debt  and  costs,  this  absolutely 
discharges  the  indorsor  as  much  as  if  the  principal  had  paid 
the  note  or  bill;  and  the  bail  cannot  afterwards  recover  against 
the  indorsor  in  the  name  of  the  indorsee.    1  Wils*  4b'. 

Though,  in  order  to  entitle  himself  to  call  on  any  of  the  pre- 
ceding parties,  in  default  of  the  acceptor  of  a  bill,  or  maker  of 
a  note,  it  be  necessary  that  the  holder  should  give  due  notice 
of  such  default  to  the  party  to  whom  he  means  to  resort,  yet 
notice  to  that  party  alone  is  sufficient  as  against  him ;  it  knot 
necessary  that  any  attempt  should  be  made  to  recover  the  money 
of  any  of  the  other  collateral  undertakers  ;  or,  in  case  of  such 
attempt  being  made,  to  give  notice  of  its  being  without  effect. 
Thus,  in  order  to  entitle  himself  to  recover  against  an  indorsee 
it  is  not  necessary  for  the  indorsee  to  show  an  attempt  to  reco- 
ver against  the  drawer  of  a  bill  of  exchange,  or  the  payee- 
indorsor  of  a  promissory  note.  See  1  SalL  131.  133:  1  Stra. 
441:   I  Ld.  Raym.  443:  and,  finally,  Heylin  v.  AdamM, 
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2  Burr,  669 ;  on  the  principles  of  all  which  cases  it  is  now 
finally  settled,  that  to  entitle  the  indorsee  to  recover  against  the 
indorsor  of  an  in  land  bill  of  exchange,  it  is  not  necessary  to 
demand  the  money  of  the  first  drawer. 

By  the  said  stat.  3  and  4?  Anne,  c.  9-  §  7*  it  is  enacted  iC  that 
if  any  person  accept  a  bill  of  exchange  for  and  in  satisfaction 
of  any  former  debt  or  sum  of  money  formerly  due  to  him,  this 
shall  be  accounted  and  esteemed  a  full  and  complete  payment 
of  such  debt,  if  such  person  accepting  of  any  such  bill  for  his 
debt,  do  not  take  his  due  course  to  obtain  payment  of  it,  by  en- 
deavouring to  get  the  same  accepted  and  paid,  and  make  bis 
protest  according  to  the  directions  of  the  act,  either  for  non- 
acceptance  or  non-pay  men  if*  See  Camidgev.  Allenhy,  6  Bam. 
Sf  C.  373. 

V,  I.  Actions  and  Remedies  on  Biffs  and  Notes.—Be£ore  the 
doctrine  of  bills  of  exchange  was  well  understood,  and  the  na- 
ture and  extent  of  the  customs  relative  to  them  fully  recog- 
nised by  the  courts,  the  remedy  on  them  was  sought  in  dif- 
ferent forms  of  action,  according  to  the  opinions  which  were 
entertained  of  the  applicability  of  the  several  forms  to  the  res- 
pective situations  of  the  parties.  See  Hardr.  485,  7 :  1  Mod. 
285:  1  VenL  152:  1  Treenu  14:  1  Lev.  208:  11  Mod,  100: 
Comb.  204:  1  Satk.  1£5:  12  Mod.  37-345:  Skinn.346:  Str. 
680:  8  Mod.  373:  L  Mod.  Enl.  312.  jrf.  13:  Morg.  Prar.548. 
Kessehower  v.  Thus,  B.  R.  E.  22  G.  3.  The  conclusion, 
resulting  from  all  which  cases  seem  to  be,  that  where  a  privity 
exists  between  the  parties,  there  an  action  of  debt,  or  of  inde- 
bitatus assumpsit  may  be  maintained  ;  but  that  where  it  does 
not  exist,  neitber  of  these  actions  will  lie. 

A  privity  exists  between  the  payee  and  the  drawer  of  a  hill 
of  exchange,  the  payee  and  drawer  of  a  promissory  note;  the  in- 
dorsee and  his  immediate  indorsor  of  either  the  one  or  the  other ; 
and  perhaps  between  the  drawer  and  acceptor  of  a  bill:  pro- 
vided that  in  all  these  cases,  a  consideration  passed  respectively 
between  the  parties-  If  a  bill  is  drawn,  payable  for  value  re- 
ceived, debt  lies  by  the  drawer  against  the  acceptor.  1  Barn. 
4m  C.  (>74.  So  by  an  indorsee  against  his  immediate  indorsor* 

3  Price,  253 :  1  Barn.  $  C.  681. 

But  it  seems  to  be  considered,  that  no  privity  exists  between 
the  indorsee  and  acceptor  of  a  bill,  or  the  maker  of  a  note,  or 
between  an  indorsee  and  a  remote  indorsor  of  either. 

The  action  which  is  now  brought  on  a  bill  of  exchange,  is  a 
special  action  of  assumpsit,  founded  on  the  custom  of  merchants. 

That  custom  was  not  at  first  recognized  by  the  court,  unless 
it  was  specially  set  forth,  and  therefore  it  was  deemed  necessary 
to  set  forth,  by  way  of  inducement,  so  much  of  it  as  applied  to 
the  particular  case,,  and  imposed  on  the  defendant  a  liability  to 
paw    See  1  WUs,  189:  1  Ld.  Rayvu  21.  175:  3  Mod.  86: 

4  Mod.  242. 

But  when  the  custom  of  merchants  was  recognized  by  the 
judges  as  part  of  the  Jaw  of  the  land,  and  tbey  declared  they 
would  take  notice  of  it  as  such,  ex  officio^  it  became  unneces- 
sary to  recite  the  custom  at  full  length  ;  a  simple  allegation, 
that  "  the  drawer,  mentioning  him  by  bis  name,  according  to 
the  custom  of  merchants,  drew  his  bill  of  exchange,  Sec.'*  was 
sufficient.  And  if  the  plaintiff,  still  adhering  to  former  prece- 
dents, thought  proper  to  recite  the  custom  in  general  terms, 
and  did  not  bring  his  case  within  the  custom  so  set  forth ;  yet 
if,  by  the  law  of  merchants,  as  recognized  by  tbe  court,  the 
case  as  stated,  entitled  him  to  his  action,  he  might  recover  ; 
and  the  setting  forth  of  the  custom  was  reckoned  surplusage 
and  rejected.    See  1  Shorn.  317:  2  Ld.  Raipn.  1 542. 

Whether  the  drawer  of  a  bill,  or  the  indorsor  of  a  bill  or  of 
a  note,  receiving  the  bill  or  the  note  in  the  regular  course  of  ne- 
gotiation before  it  has  become  due,  can  maintain  an  action  on 
it  against  the  acceptor  or  maker,  in  the  character  of  indorsee, 
seems  undecided;  but  there  is  a  case  which  clearly  shows  that 
a  drawer  or  indorsor  cannot  maintain  an  action  against  tbe 
acceptor  in  the  character  of  indorsee,  where  I  he  indorsement  is 
after  the  refusal  of  payment  ;  because  when  a  bill  is  returned 


unpaid,  either  on  the  drawer  or  indorsor,  its  negotiabihtv  is  at 
an  end.  Beck  v.  Rohleij,  Tr.  14  G.  3:  1  H.  Black.  Rep.  S<). 
in  the  notes. 

But  if  a  bill  is  payable  to  the  drawer's  own  order,  and  taken 
up  by  him,  he  may  re-issue  it.  Callow  v.  Laurance,  3  Manic  $ 
S.  .05  :  and  see  Pownall  v.  Fen  and,  6  Hani.  §  (/.  439. 

The  action,  therefore,  in  which  the  drawer  or  indorsor,  after 
payment  of  the  money  in  default  of  the  acceptor,  may  recover, 
the  first  against  the  acceptor,  and  the  latter  against  any  of  the 
preceding  parties.  mu<t  be  brought  in  their  original  capacity  as 
drawer  or  indorsor,  and  not  as  indorsee.  Vide  Simomls  v. 
Parminler,  1  Wils,  185;  vide  Morg.  Prec*  43,  44.  50 : 
4  Term  Rep.  82,  5. 

If  the  drawee,  without  having  effects  of  the  drawer,  accept 
and  duly  pay  the  bill  without  having  it  protested,  he  may 
recover  back  the  money  in  an  action  for  money  paid,  laid  out, 
and  expended  to  the  use  of  the  drawer.  Vide  Smith  v,  Nissen, 
1  Term  Rep.  269* 

Debt  lies  by  tbe  payee  against  tbe  maker  of  a  promissory 
note  expressed  to  be  for  value  received.  2  B.  §  P.  78.  And 
by  the  drawer  against  the  acceptor  of  a  bill  payable  to  the 
drawer  or  bis  order,  expressed  to  be  for  value  received, 
I  Barn.  $  C.  6? 4. 

An  action  lies  by  the  indorsee  against  tbe  indorsor  upon  a 
bill  of  exchange,  immediatelv  on  the  non-acceptance  by  the 
drawee,  though  tbe  time  for  which  the  bill  was  drawn  be  not 
elapsed.    3  East.  R.  481. 

Instead  of  brinirimr  an  action  on  the  custom  or  on  the 
statute,  the  plaintiff  may  in  many  eases  use  a  bill  or  note,  only 
as  evidence  in  another  action ;  and  where  the  instrument 
wants  some  of  the  requisites  to  form  a  good  bill  or  note,  the 
only  use  he  can  make  of  it  is  to  give  it  in  evidence :  or  if  the 
count  on  the  instrument  be  defective,  he  may  give  it  in  evi- 
dence, in  support  of  some  of  the  other  counts  for  money  had 
and  received,  or  money  lent  and  advanced  according  to  the 
circumstances  of  the  transaction.  Tat  lock  v.  Harris,  3  Term 
Rep.  1 74  :  and  see  6  Barn.      C.  439- 

The  bolder  of  the  bill  or  note  may  sue  all  the  parties  who 
are  liable  to  pay  the  money ;  either  at  the  same  time,  or  in 
succession  :  and  he  may  recover  judgment  against  all,  if  satis- 
faction be  not  made  by  the  payment  of  the  money  before  judg- 
ment obtained  against  all ;  and  proceedings  will  not  be  stayed 
in  any  action  against  the  acceptor  without  payment  of  debt 
and  costs  in  all  the  actions ;  but  in  all  actions  against  the 
drawer  or  indorsor,  they  will  be  stayed  on  payment  of  debt 
and  costs  in  that  action.    4  Term  R.  (if) I  :  Tiddf  586. 

But  though  he  may  have  judgment  against  all,  yet  he  can 
recover  but  one  satisfaction  :  yet  though  he  be  paid  by  one 
he  mav  sue  out  execution  for  tbe  costs  in  the  several  actions 
against  the  others.  2  Ves&f,  115:  and  see  1  Stra.  515:  see 
a  trie,  IV.  and  tit.  Bankrupt,  IV.  5,  §e. 

To  this  action  the  defendant  may  plead  the  statute  of 
limitations :  and  by  the  express  provision  of  the  statute  of 
Queen  Anne,  all  actions  on  promissory  notes  must  be  brought 
within  the  same  time  as  is  limited  by  the  statute  of  James, 
with  respect  to  actions  on  the  case.  And  it  is  no  good  replica- 
tion to  this  plea,  that  it  wits  on  account  between  merchants, 
where  it  appears  to  be  for  value  received.    Comh.  1 90.  392, 

2.  Manner  of  Declaring  and  Pleading. — As  the  action  on  a 
bill  of  exchange  is  founded  on  the  custom  of  merchants,  so 
that  on  a  promissory  note  is  founded  on  the  stats.  3  and  4  Anne, 
c.  9.  In  both  cases,  however,  it  is  necessary  that  all  those  cir- 
cumstances should  either  be  expressly  stated,  or  clearly  and 
inevitably  implied,  which,  according  to  the  characters  of  the 
parties  to  the  actitm,  must  necessarily  concur,  in  order  to  entitle 
the  plaintiff  to  recover.  See  the  new  brief  forms  of  declara- 
tions on  bills  and  notes  in  the  Rules  of  Court,  T.  T-  )S3l. 

An  action  lies  by  the  indorsee  against  the  indorsor  upon  a 
bill  of  exchange,  immediately  on  the  non-acceptance  by  the 
drawee,  though  the  time  for  which  the  bill  was  drawn  be  not 
elapsed.    Ballingalls  \\  Ghster,  3  Easts  481. 
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In  stating  the  bill  on  the  note,  regard  must  be  had  to  the  1  i 
legal  operation  of  each  respectively,    1  Burr.  324*  5.    It  has 
been  decided  that  the  legal  operation  of  a  bill,  or  of  a  note, 
payable  to  a  fictitious  payee,  is,  that  it  is  payable  to  the  bearer, 
and  therefore  it  is  proper,  in  the  statement  of  such  a  bill,  to 
allege  that  the  drawer  thereby  requested  the  drawee  to  pay  so 
much  money  to  the  bearer;  in  the  statement  of  such  a  vote, 
that  the  maker  thereby  promised  to  pay  such  a  sum  to  the 
bearer.    Vere  v.  Lewis.  3  Term  Rep.  183:   Minet  #  nL  v« 
Gibson  $  at  Id.  485  :  Confirmed  in  Dom.  Proc :  see  H.  Black. 
Ren.  56{):  Collis  v.  Entelt,  II.  Black.  Rep.  31 3:  and  more 
fully  as  to  subject,  post,  2.  of  this  division. 

Or  in  such  a  case,  the  plaintiff  may  state  all  the  special  cir- 
cumstances, and  if  the  verdict  correspond  with  them,  he  will 
be  entitled  to  recover.    See  1  //♦  Black.  Rep.  5(>f). 

A  bill  or  note  pay  aide  to  the  order  of  a  man,  may,  in  any 
action  by  him,  be  stated  as  payable  to  himself,  for  that  is  its 
legal  import :  or  it  may  be  stated  in  the  very  words  of  it, 
with  an  averment  that  he  made  no  order. 

If  a  note  purport  to  be  given  by  two,  and  he  signed  only 
by  one,  a  declaration  generally,  as  on  a  note  by  that  one 
who  signed  it,  will  be  good ;  for  the  legal  operation  of  such 
a  note  is,  that  he  who  signed  promised  to  pay.  Semb. 

1  Burr.  323. 

On  a  note  to  pay  jointly  and  severally,  a  declaration  against 
one  in  the  terms  of  the  note  will  be  good,  Burchill  v.  Slocoek, 

2  Ld.  Ratpn.  1545.    So  on  a  note  to  pay  jointly  or  severally, 
(Co?vp.  832.)  contrary  to  former  determinations. 

Inland  bills  and  notes  may  be  stated  to  have  been  made  at 
any  place  where  the  plaintiff  chooses  to  lay  his  action,  because 
the  action  on  them  is  transitory,  and  may  be  stated  to  have 
arisen  any  where.  In  an  action  against  the  acceptor,  it  must 
be  alleged  that  he  accepted  the  bill,  for  the  acceptance  is  the 
foundation  of  the  actum,  but  the  manner  of  acceptance  needs 
not  to  he  alleged.  2  Ld.  Ray m.  15-12:  1  Ld.  Raym.  36±,  5. 
374,  5  :  1  Salk.  127-  9  :  Cartli.  45U- 

If  the  hill  or  note  was  payable  to  order,  and  the  action  by 
an  indorsee,  such  indorsements  must  be  stated  as  to  show  his 
title;  an  indorsement  by  the  payee  must  at  all  events  be  stated, 
because  without  that,  it  cannot  appear  that  he  made  any  order, 
on  the  existence  of  which  depends  the  title  of  the  indorsee.  If 
the  first  indorsement  was  special,  to  any  person  by  name, 
in  an  action  by  an  indorsee  after  him,  his  indorsement  must, 
for  the  same  reason,  he  stated:  so  also  must  all  special  in- 
dorsements. 

But  if  the  indorsement  was  in  blank,  and  the  action  be 
against  the  drawer,  acceptor,  or  payee,  no  other  indorsement  is 
necessary  to  be  stated  than  that  of  the  payee ;  in  an  action  against 
a  subsequent  indorsor,  his  indorsement  at  least  must  be  added: 
in  an  action  on  a  bill  or  note  payable  to  bearer,  no  indorsement 
need  be  stated,  because  it  is  transferrable  without  indorse- 
ment.   Sec  ante,  III. 

In  an  action  against  the  drawer  or  indorsor  of  a  bill,  or 
against  the  indorsor  of  a  note,  it  is  absolutely  necessary,  on 
account  of  non-payment  of  the  bill  or  note,  to  state  a  demand 
of  payment  from  the  acceptor  of  the  bill,  or  the  maker  of  the 
note,  and  due  notice  of  refusal  given  to  the  party  against 
whom  the  action  is  brought  :  for  these  circumstances  are  abso- 
lutely necessary  to  entitle  the  plaintiff  to  maintain  his  action  ; 
and  a  verdict  will  not  help  him  on  a  writ  of  error.  The 
general  rule  of  pleading  in  this  case  is,  that  where  the  plaintiff 
omits  altogether  to  state  his  title  or  cause  of  action,  it  is  not 
necessary  to  prove  it  at  the  trial ;  and  therefore  there  is  no 
room  for  presumption  that  there  was  actual  proof.  Ruskton  v. 
Aspiuall,  Doug.  679-  (684*)  But  if  the  title  be  only  imperfectly 
stated,  with  the  omission  only  of  some  circumstances  necessary 
to  complete  the  title,  they  shall,  after  a  verdict,  be  presumed 
to  have  been  proved  ;  and  in  some  cases  no  advantage  can  be 
taken  of  the  want  of  them  on  a  general  demurrer.  Doug.  6'84. 
in  the  notes. 

3.  The  Evidence. — Most  part  of  what  might  be  said  as  to 


the  proof  and  defence  in  actions  on  bills  or  notes  necessarily 
arises  out  of  the  general  doctrine  already  explained. 

The  plaintiff  must  in  all  cases  prove  so  much  of  what  is 
necessary  to  entitle  him  to  his  action,  and  of  what  must  be 
stated  in  his  declaration,  as  is  not,  from  the  nature  of  the 
thing  and  the  situation  of  the  parties,  necessarily  admitted. 

In  an  action  against  the  acceptor,  it  is  a  general  rule  that 
the  drawer's  hand  is  admitted;  because  the  acceptor  is  sup- 
posed to  be  acquainted  with  the  writing  of  his  correspondent; 
and  by  his  acceptance  he  holds  out  to  every  one  who  shall 
afterwards  be  the  holder,  that  the  bill  is  truly  drawn, 
1  Ld.  Raym.  444 :  Stra.  946  :  3  Burr.  1354;  see  1  BL  30,0. 
But  if  the  drawer  indorse,  his  hand-writing  to  the  indorsement 
must  be  proved.  In  an  action  against  the  acceptor,  therefore 
where  the  acceptance  was  on  view  of  the  bill,  whether  m 
writing  on  the  bill,  or  by  parole,  it  is  not  necessary  to  prove 
the  hand- writing  of  the  drawer.  That  of  the  acceptor  himself 
must  of  course  be  proved;  and  that  of  every  person  through 
whom  the  plaintiff,  from  the  nature  of  the  transaction,  must 
necessarily  derive  his  title. 

On  a  bill  payable  to  bearer,  there  is  no  person  through 
whom  the  holder  derives  his  title  ;  in  an  action  against  the 
acceptor,  therefore,  on  such  a  bill  he  has  only  to  prove  the 
hand-writing  of  the  acceptor  himself  But  in  an  action  against 
the  acceptor' of  a  bill  payable  to  order,  the  plaintiff  must  prove 
the  hand-writing  of  the  very  payee  who  must  he  the  first  in- 
dorsor. See  4  Term.  Rep.  28.  it  the  indorsement  of  the  payee 
be  general,  the  proof  of  bis  hand- writing  is  sufficient;  if 
special,  that  of  his  indorsee  must  be  proved ;  but  otherwise 
that  of  any  other  of  the  indorsors  is  not  requisite,  though  all 
the  subsequent  indorsements  be  stated  in  the  declaration. 
Any  subsequent  holder  may  declare  as  the  indorsee  of  the  first 
indorsor  ■  but.  in  this  case,  in  order  to  render  the  evidence 
correspondent  to  the  declarations,  all  the  subsequent  names  must 
be  struck  out,  either  at  or  before  the  trial.  See  ante,  III 
But  the  plaintiff,  in  the  case  of  a  transfer  by  delivery  (see 
ante,  III*),  may  be  called  upon  to  prove  that  he  gave  a  good 
consideration  for  the  bill  or  note,  without  the  knowledge  of 
its  having  been  stolen,  or  of  any  of  the  names  having  been 
forged.  1  Burr.  542  :  Dougl.  633.  Peacock  v,  Rhodes.  But 
a  mere  notice  will  not  alone  put  the  plaintiff  on  proof  of  the 
consideration  ;  the  defendant  must  first  impeach  it.  2  Camp. 
5.  5l6\  1  Moo.  $  M.  240.  And  though  the  acceptance  be  sub- 
sequent to  the  indorsements,  yet  the  necessity  of  proving  the 
payee's  hand-writing  is  not,  by  this  means,  superseded. 
Say,  233 :  1  Term  Rep.  654, 

In  an  action  by  an  indorsee  against  the  drawer,  the  same 
rules  obtain  with  respect  to  proof  of  the  hand- writing  of  the 
indorsors  as  in  an  action  against  the  acceptors.  See  Collis  v. 
Emelt,  1  H.  Black.  Rep.  313.  That  of  the  drawer  himself 
must  of  course  be  proved.  It  must  be  also  proved  that  the 
plaintiff  has  used  due  diligence.    See  ante,  IV. 

From  the  rule,  that  in  an  action  against  the  drawer  or  ac- 
ceptor of  a  bill  payable  to  order,  there  must  be  proof  of  the 
signature  of  the  payee  being  the  drawer  or  first  indorsor,— 
and  of  all  those  to  whom  an  indorsement  has  been  specially 
made,  arose  the  question  which  long,  and  greatly,  agitated  the 
commercial  world,  on  the  subject  of  indorsements  in  the  nam* 
of  fictitious  payees.  A  hill  payable  to  the  order  of  a  fictitious 
person,  and  indorsed  in  a  fictitious  name,  is  not  a  novelty 
among  merchants  and  traders.  See  Stone  v.  Freeland,  B.  a. 
sittings  after  Easter,  17(>9?  alluded  to  in  3  Term  Rep.  1J0 : 
sec  also  Peacock  v.  Rhodes,  Dougl.  632 :  Price  v.  Aew* 
3  Burr.  1354.  But  in  the  years  17«6>  7,  and  8,  two  or  three 
houses  connected  together  in  trade,  entering  into  engagements 
far  beyond  their  capital,  and  apprehending  that  the  credit  of 
their  own  names  would  not  be  sufficient  to  procure  currency 
to  their  bills,  adopted,  in  a  very  extensive  degree,  a  practice 
which  before  had  been  found  convenient  on  a  smaller  seate 
So  long  as  the  acceptors  or  drawer  could  either  procutf 
i    money  to  pay  these  bills,  or  had  credit  enough  with  the  holda 


BILL  OF  EXCHAN 


to  have  them  renewed,  the  subject  of  these  fictitious  indorse- 
ments never  came  in  question.  But,  when  the  parties  could 
no  longer  support  their  credit,  and  a  commission  of  bankrupt 
became  necessary,  the  other  creditors  felt  it  their  interest  to 
resist  the  claims  of  the  holders  of  these  bills  ;  and  insisted  that 
they  should  not  be  admitted  to  prove  their  debts,  because  they 
could  not  comply  with  the  general  rule  of  law  requiring  proof 
of  the  hand-writing  of  the  first  indorsor.  The  question  came 
before  the  chancellor  by  petition.  He  directed  trials  at  law, 
and  several  were  had  ;  three  against  the  acceptor  in  the  King  s 
Bench,  and  one  against  the  drawer  in  the  Common  Pleas, 
though  not  all  expressly  by  that  direction.  See  Tatlock  v. 
Harris,  3  Term  Rep.  I  74  :  Vere  v.  Lewis,  3  Term  Hep.  183: 
Mi  net  $  «!•  v.  Gibson  <S>  al,  3  Term  Hep.  48  J  :  1  //.  Black. 
Hep.  569:  Collis  v.  Entetl,  1  //.  Black.  Rep.  313.  From  the 
decisions  on  these  cases,  the  principal  of  which  was  affirmed  in 
the  House  of  Lords,  and  which  have  settled  that  such  hills 
are  to  be  considered  as  payable  to  bearer,  (see  ante,  2,  of  this 
di  vision  V.)  it  follows,  that  proof  of  the  acceptor's  hand  only 
is  sufficient  to  entitle  the  holder  to  recover  on  the  bill ;  and  in 
the  case  of  Tatlock  v.  Harris,  where  a  bill  was  drawn  bv  the 
defendant  and  others  on  the  defendant,  it  was  determined  that 
a  bona  /hie  holder  for  a  valuable  consideration  might  recover 
the  amount  against  the  acceptor  in  an  action  for  money  paid, 
or  money  had  and  received. 

QThe  principal  case  above  alluded  to,  as  affirmed  in  the 
House  of  Lords,  is  that  of  Minet  $  al.  v.  Gibson  $  al  already 
[  so  often  mentioned.  It  is  better  known  by  the  name  of  Gibson 
and  Johnson,  v.  Mine/  and  Fector  ;  and  the  opinions  of  the 
judges  in  the  House  of  Lords,  are  very  fullv  and  accurately 
reported  in  1  H.  Black.  Rep.  56 1  :  1  'Bro.  P.  C.  48.  The 
effect  of  the  determination,  as  there  stated,  is  us  follows: 

If  a  bill  of  exchange  be  drawn  in  favour  of  &  fictitious  payee, 
2    with  the  knowledge,  as  well  of  the  acceptor  as  the  drawer ; 
and  the  name  of  such  payee  be  indorsed  on  it  by  the  drawer 
with  the  knowledge       the  acceptor,  which  fictitious  ind  or  se- 
lf   ment  purports  to  be  to  the  drawer  himself  or  his  order  ;  and 
then  the  drawer  indorses  the  bill  to  an  innocent  indorsee  for  a 
valuable  consideration.,  and  afterwards  the  hill  is  accepted; 
j    but  it  does  not  appear  that  there  was  an  intent  to  defrand  any 
:    particular  person  j  such  innocent  indorsee  for  a  valuable  con- 
sideration may  recover  against  the  acceptor,  as  on  a  bill  payable 
5   to  bearer.    Perhaps  also,  in  such  case,  the  innocent  indorsee 
*  might  recover  against  the  acceptor,  as  on  a  bill  payable  to  the 
order  of' the  drawee  ;  or  on  a  count  stating  the  special  circum- 
stances.   But  in  order  to  be  effectual  against  the  acceptor,  it 
must  be  known  to  him  that  the  payee  of  the  bill  was  fictitious. 
1  Camp.  130.  180. 
^       Other  cases,  Master  §  aL  v*  Gibson  §  al.  and  Hunter  v. 
Gibson  $  at.  were  afterwards  brought  before  the  Mouse  of 
Lords  (June,  1793,)  on  demurrers  to  evidence;  on  which  the 
judges  gave  their  opinion,  that  it  was  not  competent  to  the 
defendants  to  demur  ;  and  that  on  the  record,  as  stated,  no 
judgment  could  be  given.    See  Bro.  P.  C.    A  venire  de  novo 
was  accordingly  awarded,  and  a  new  trial  had  in  Hunter  v. 
Gibson,  in  which  a  bill  of  exceptions  to  evidence  was  tendered; 
on  this  the  Court  of  King's  Bench  gave  judgment  for  plaintiff, 
"  and  that  judgment  was  affirmed  in  dom.  proc.    See  Bro.  P.  C. 
tit.  Prom.  Notes,  ca.  2,  3,    The  whole  disclosed  a  system  of 
a  bill  negociation  to  the  amount  of  a  million  a  year,  on  lictitious 
credit,  which  ended  in  the  bankruptcy  of  many  ;  but  which  had 
at  least  the  good  effect  of  showing  that  the  obligations  of  law 
are  not  so  easily  eluded  as  those  of  honour  and  conscience,] 

In  an  action  by  an  indorsee  against  an  indorsor,  it  is  not 
necessary  to  prove  either  the  hand  of  the  drawer  or  of  the 
J  acceptor,  or  of  any  indorsor,  before  him  against  whom  the 
action  is  brought  ;  every  indorsor  being,  with  respect  to  sub- 
1  sequent  indorsees  or  holders,  a  new  drawer.  1  Ld.  Raym.  174; 
Sir.  444 :  2  Burr.  6 J 5*  Where  an  action  is  by  one  indorsor 
who  litis  paid  the  money,  proof  must  be  given  of  the  pavment. 
1  Ld.  Raym,  743. 


An  indorsor  on  a  note,  who  has  received  money  from  the 
drawer  to  take  it  up,  is  a  competent  witness  for  the  drawer, 
in  an  action  against  him  by  the  indorsor,  to  prove  that  he  had 
satisfied  the  note  ;  being  either  liable  to  the  plaintiff  on  the 
note,  if  the  action  were  defeated,  or  to  the  defendant  for 
money  had  and  received  if  the  action  succeeded.  And  his 
I  being  also  liable  in  the  latter  case  to  compensate  the  defendant 
for  the  costs  incurred  in  the  action  by  such  non-payment  makes 
no  difference.  Birt  v.  Kershaw,  2  East,  458  ;  but  see  Jones 
v.  Brooke,  4  Taunt.  46*4.  contra,  which  is  the  better  authority. 

In  an  action  by  the  drawer  against  the  acceptor,  where  the 
bill  has  been  paid  away  and  returned,  it  is  necessary  to  prove 
the  hand-writing  of  the  latter,  demand  of  payment  from  him, 
and  refusal,  the  return  of  the  bill,  and  payment  by  the  plaintiff, 
10  Mod.  36,  7  :  1  Wits.  18. j  :  see  ante,  1.  of  this  division  Yr. 

In  an  action  on  the  case  by  the  acceptor  against  the  drawer, 
the  plaintiff  must  prove  the  hand- writing  of  the  defendant,  and 
payment  of  the  money  by  himself:  or  something  equivalent, 
as  his  being  in  prison  on  execution.    3  Wits.  18. 

Where  a  bill  is  accepted,  or  a  bill  or  note  is  drawn  or  in- 
dorsed by  one  of  two  or  more  partners,  on  the  partnership  ac- 
count, proof  of  the  signature  of  the  partner  accepting,  drawing, 
or  indorsing,  is  sufficient  to  bind  all  the  rest,  1  Salk.  1 26' : 
1  Ld.  Raum.  175.  See  Carvtck  w  Vickery,  Doug,  353: 
7  East,  210:  IS  East,  175. 

W  here  a  servant  has  a  general  authority  to  draw,  accept,  or 
indorse  bills  or  notes,  proof  of  his  signature  is  sufficient  against 
the  master ;  but  his  authority  must  be  proved,  as  that  it 
was  a  general  custom  for  him  to  do  so,  &c.  See  Comb.  450: 
IS  Mod.  346. 

An  action  on  a  bill  of  exchange  being  by  an  executor,  and 
upon  a  debt  laid  to  be  due  to  testator,  it  was  held  necessary 
to  prove  that  the  acceptance  was  in  the  testator's  life-time. 
12  Mod.  447. 

Where  the  defendant  suffers  judgment  by  default,  and  the 
plaintiff  executes  a  writ  of  inquiry,  it  is  sufficient  for  the  latter 
to  produce  the  note  or  bill  without  any  proof  of  the  defendant's 
hand.  See  2  Sir.  1149  :  Barnes,  233,  4 :  2  Black.  Rep.  748 : 
$  H  its.  155  ;  and  finally,  3  Term  Rep.  301.  Green  v.  Ream  ; 
in  which  the  court  said,  that  by  suffering  judgment  to  go  by 
default,  the  defendant  had  admitted  the  cause  of  action  to  the 
amount  of  the  bill,  because  that  was  set  out  on  the  record ; 
and  the  only  reason  for  producing  it  to  the  jury  on  executing 
the  writ  of  inquiry,  was  to  see  whether  any  part  of  it  had 
been  paid.  And  now,  on  such  judgment,  a  writ  of  inquiry  is  not 
necessary:  for  the  court,  on  application  by  the  plaintiff,  will, 
if  no  good  reason  be  shown  to  the  contrary,  refer  it  to  the 
proper  officer,  to  compute  the  damages  and  costs,  and  calculate 
the  interest.  Ruled  A non.  B.  R.  Hit.  26  G.3  :  Rashleigh  v. 
Salmon,  IL  Blank.  Rep.  CP.  252. 

4.  The  Defence.— Besides  the  different  subjects  of  defence, 
which  may  he  collected  from  the  whole  of  the  general  prin- 
ciples here  so  fully  entered  into,  the  most  usual  are  those  which 
arise  either  from  the  total  want  of  consideration,  or  from  the 
illegality  of  the  consideration  for  which  the  bill  or  note  was 
given.   See  this  Diet.  tit.  Consideration  ;  and  Uoscoe  on  Bills. 

In  general  no  advantage  can  be  taken  of  the  illegality  of  the 
consideration,  but  as  between  the  persons  immediately  con- 
cerned in  the  transaction;  any  subsequent  holder  of  tile  bill 
or  note,  for  a  fair  consideration,  cannot  be  affected  by  it. 
But  there  are  cases  in  which  it  has  been  determined,  that, 
by  the  construction  of  certain  statutes,  even  the  innocent 
indorsee  shall  not  recover  against  the  Acceptor  of  the-  bill,  or 
drawer  of  the  note.  As  on  stat.  9  Anne,  c.  14*  §  I.  which 
absolutely  ijualidaies  notes,  bills,  &c,  given  for  money  won  at 
play-  2  Sira.  1155.  So,  on  stat.  12  Anne,  si.  2.  c.  16.  §  1"  as 
to  securities  on  usurious  contracts.  Lim  e  v.  Waller,  Dong.  ~3ij. 
(hut  this  is  now  altered  by  58  G.  3.C.Q3).  And,  reasoning  by  ana- 
logy, against  notes  given  by  a  bankrupt  to  procure  his  certificate. 

It  has,  however,  been  repeatedly  ruled  at  Nisi  Prius,  that 
wherever  it  appears  that  a  bill  or  note  has  been  indorsed  over, 
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after  it  is  due,  which  is  out  of  the  usual  course  of  trade,  that  | 
circumstance  alone  throws  such  a  suspicion  on  it,  that  the  in- 
dorsee must  take  it  on  the  credit  of  the  indorsor,  and  must 
stand  in  the  situation  of  the  person  to  whom  it  was  payable. 
See  3  Term  Rtp.  80.  83. 

By  stats.  7  and  8  G.  4.  c.  15.  (England),  and  9  G.  4.  c.  24.  ( 
(Ireland),  bills  falling  due  on  Good  Friday,  Christmas-day,  and  f 
Fast  days,  are  made  payable  the  day  before,  and  in  such  cases  i 
notice  of  the  dishonour  thereof  is  not  necessary  to  be  given 
until  the  day  after  such  Good  Friday,  &c. 

A  holder  was  allowed  to  recover  in  an  English  court  on  a  hill 
drawn  in  France,  on  a  French  stamp  ;  though,  in  consequence 
of  its  not  being  in  the  form  required  by  the  French  code,  he  had 
failed  in  an  action  in  France,    Wynne  v.  Jackson,  2  Russ.  351, 

VI.  Of  Bills  lost,  stolen,  or forged.— See  ante,  III.  and  the 
general  principles  already  exemplified. 

The  acceptor  who  pays  under  a  forged  indorsement  by  a 
person  who  had  found  a  lost  bill  is  liable  to  the  real  payee. 

3  T.  R.  127. 

If  a  bill  of  exchange  with  a  blank  indorsement  be  stolen 
and  negotiated,  an  innocent  indorsee  shall  recover  upon  it  of 
the  drawer-    2  Doug.  633. 

If  a  Bank  bill  payable  to  A.  B,  or  hearer,  he  lost,  and  it  is 
found  by  a  stranger,  payment  to  him  would  indemnify  the 
Bank;  yet  A.  B.  may  have  trover  against  the  finder,  though 
not  against  his  assignee,  for  valuable  consideration  which 
creates  a  property.    3  Salk.  7 1  • 

Where  a  bill  broker  discounts  a  stolen  bill  for  a  stranger  upon 
being  merely  satisfied  with  the  goodness  of  the  acceptance,  the 
broker  is  not  entitled  to  recover  against  the  acceptor,  if  the  jury 
think  his  suspicions  ought  to  have  been  excited.  5  D.  8?  R,524>: 
S.  C.  3  B.  #  C.  4f>6% :  1  C.  $  P.  lG3 ;  and  see  3  Bingh.  444. 

If  the  possessor  of  a  bill  by  any  accident  loses  it,  he  must 
cause  intimation  to  be  made  by  a  notary  public  before  witnesses, 
that  the  bill  is  lost  or  mislaid,  requiring  that  payment  be  not 
made  of  the  same  to  any  person  without  his  privity*  And  by 
stat.  9  and  10  W*  3.  c  17*  if  any  inland  bill  of  exchange  for 
five  pounds  or  upwards,  shall  be  lost,  the  drawer  of  the  bill 
shall  give  another  bill  of  the  same  tenor,  security  being  given 
to  indemnify  him  in  case  the  bill  so  lost  be  found  again.  The 
remedy  on  the  statute  is  in  equity.  7  Barn.  §  C.  95.  If  the 
party  could  recover  at  law,  notwithstanding  the  loss,  equity 
will  not  relieve  him.    1  Fes.  341  :  lfi  Ves.  430. 

If  a  bill  lost  by  the  possessor  slum  Id  afterwards  come  into 
the  posse ssion  of  any  person  paying  a  full  and  valuable  consi- 
deration for  it,  without  knowledge  of  its  having  been  lost,  or 
grounds  for  suspecting  it,  the  drawer  (and  acceptor,  if  the  bill 
was  accepted)  must  pay  it  when  due  to  such  fair  possessor;  so 
that  the  pro  vision  of  the  statute  may,  in  many  cases,  he  useless 
to  the  loser  of  the  bill. — But  against  the  person  who  finds 
the  bill,  the  real  owner  may  maintain  an  action  of  trover. 
1  Salic.  126:    1  Ld.  Raym.  738.     See  Master  v.  Miller, 

4  T.  R.  320 :  and  see  4  Bam.  <§■  C.  332 :  3  ibid*  4-66. 

If  a  bill  payable  to  A.  or  order  get  into  the  hands  of  another 
person  of  the  same  name  as  the  payee,  and  such  person,  knowing 
he  is  not  the  real  person  in  whose  favour  it  was  drawn,  indorse 
it,  he  is  guilty  of  forgery.    4  T*  R.  28. 

An  alteration  of  the  date  of  a  bill  of  exchange  after  accept- 
ance, whereby  the  payment  would  be  accelerated,  avoids  the 
instrument,  and  no  action  can  he  afterwards  brought  upon  it, 
even  by  an  innocent  indorsee,  for  a  valuable  consideration. 
4  T.  R.  320 ;  affirmed  in  Cam.  Scac.  5  T.  R.  367 :  2  H.  B. 
]  41  :  1  Anstr.  225.  And  after  a  bill  has  been  once  negotiated 
an  alteration  renders  it  void  under  the  stamp  laws.  15  East, 
416:  10  East,  431  :  Roscoc  on  Bills,  34. 

If  upon  a  bill  being  presented  for  acceptance  the  drawee 
alter  it  as  to  the  time  of  payment,  and  accept  it  so  altered,  he 
he  vacates  the  bill  as  against  the  drawer  and  indorsers ;  but  if 
the  holder  acquiesce  in  such  alteration  and  acceptance,  it  is  a 
good  bill  as  against  the  holder  and  acceptor*    1  Taunt,  420. 


Stealing  any  bill,  note,  &c.  is  felony  in  the  same  degree  as  if 
the  offender  had  stolen  any  chattel  of  the  like  value  with  such 
bill,  or  note,  &c. 

Bv  stat.  9  G.  4.  c.  24.  (Ireland)  where  a  bill  or  note  is  lost, 
the  dra%ver  shall  give  another  or  indemnity,  if  required  ;  and  a 
bill  accepted  in  satisfaction  of  a  former  bill  is  deemed  full 
pavment. 

By  stat,  1  JV.  4.  c.  3(i.  (repealing  all  former  acts  as  to  for- 
gery  in  England;  but  which  does  not  extend  to  any  offence 
committed  in  Scotland  or  Ireland),  if  any  person  shall  offer, 
utter,  dispose,  or  put  off,  knowing  the  same  to  be  forged,  or 
altered,  any  bill  of  exchange,  or  any  promissory  note  for  the 
payment  of  money,  or  any  indorsement  on,  or  assignment  of, 
anv  such  bill,  or  note,  or  any  acceptance  of  any  bill  of  ex- 
change, with  intent  to  defraud  any  person,  the  offender  shall 
be  guilty  of  felony,  and  shall  suffer  death  as  a  felon*    §  S,  4. 

There  are  also  Bills  of  Creiht  between  merchants,  of 
which  the  following  is  a  form  :  (It  is  believed  they  are  now 
little  in  use.) 

This  present  writing  witne&setk  that  I,  A.  B.s  of  London, 
merchant,  do  undertake,  to  and  rvith  C.  D.  of  $c.  merchant*, 
his  executors  and  administrators,  that  if  the  said  C.  D.  do  deli- 
ver, or  cause  to  he  delivered  unto  E.  F„  of,  §c.  or  to  his  use,  any 
sum  or  sums  of  money,  amounting  to  the  sum  of,  §c.  of  lanful 
British  money,  and  shall  take  a  bill  under  the  hand  and  seal  of 
the  said  E.  F.,  confessing  and  showing  the  certainly  thereof; 
that  then  I,  my  executors  or  administrators,  having  the  saint 
bill  delivered  to  me  or  them,  shall  and  will  immediately,  upoii 
the  receipt  of  Ike  same,  pay,  or  cause  to  be  paid,  unto  the  said 
C.  D.}  his  executors  or  assig7U,  all  such  sums  of  money  as  shall 
be  contained  in  the  said  bill ;  at,  §c.  For  which  payment,  in 
manner  and  form  aforesaid,  I  bind  myself,  my  executors,  admi* 
nistrators,  and  assigns,  by  these  presents.    In  witness,  &c. 

BILL  OF  LADING.  A  memorandum  signed  by  masters 
of  ships,  acknowledging  the  receipt  of  the  merchants'  good?, 
of  which  there  usually  are  three  parts,  one  kept  by  the  con- 
signor, one  sent  to  the  consignee,  and  one  kept  by  the  captain. 
See  titles  Factor,  Merchant. 

BILL  OF  MIDDLESEX,  (Now  virtually  abolished  by  the 
Act  for  uniformity  of  process.  2  W.  4.  c.  39*)  Sec  tit.  Process* 

BILL  OF  RIGHTS.  The  statute  1  JV.  and  M.  stat.  2. 
cap.  2.  is  so  called,  as  declaring  the  true  rights  of  British 
subjects.  Sec  title  Liberty,  where  this  important  act  is  stated 
at  large. 

BILL  OF  SALE,  is  a  solemn  contract  under  seal,  whereoy 
a  man  passes  the  right  or  interest  that  he  hath  in  goods  and 
chattels  ;  for  if  a  man  promises  or  gives  any  chattels  without 
valuable  consideration,  or  without  delivering  possession,  this 
doth  not  alter  the  property,  because  it  is  nudum  pactum,  unit 
non  oritur  actio;  but  if  a  man  sells  goods  by  deed  under  seal, 
duly  executed,  this  alters  the  property  between  the  parties, 
though  there  be  no  consideration,  or  no  delivery  of  possession; 
because  a  man  is  estopped  to  deny  his  own  deed,  or  affirm  mf 
thing  contrary  to  the  manifest  solemnity  of  contracting. 
196:  Cro.  Jac.  270 :  1  Brown,  111  :  6  Co.  18. 

But  what  is  chiefly  to  be  considered  under  this  head,  is  the 
statute  of  15  Eliz.  cap.  5.  by  which  it  is  enacted,  "  That  all 
fraudulent  conveyances  of  lands,  &e.  goods  and  chattels,  to 
avoid  the  debt  or  duty  of  another,  shall  (as  against  the  party 
only,  whose  debt  or  duty  is  so  endeavoured  to  be  avoided)  be 
utterly  void,  except  grants  made  bond  fide,  and  on  a  good 
(which  is  construed  a  valuable)  consideration" 

A.  being  indebted  to  B.  in  400/.  and  to  C.  in  20/.  C  brings 
debt  against  him,  and,  pending  the  writ,  A,  being  possessed  of 
goods  and  chattels  to  the  value  of  300/.  makes  a  secret  convey* 
ance  of  them  all,  without  exception,  to  B.  in  satisfaction  of  bis 
debt ;  but,  notwithstanding,  continues  in  possession  of  theni, 
and  sells  some  of  them,  and  others  of  them,  being  sheep,  he 
sets  his  mark  on ;  and  resolved  that  it  was  a  fraudulent  gift 
and  sale  within  the  aforesaid  statute,  and  shall  not  prevent  I* 
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of  his  execution  for  his  just  debt;  for  though  such  sale  hath 
one  of  the  qualifications  required  hv  the  statute,  being  made  to 
the  creditor  for  h is  just  debt,  and  consequently  on  a  valuable 
consideration,  yet  it  wants  the  other  ;  for  the  owners  continuing 
in  possession  is  a  character  of  a  fraudulent  conveyance,  because 
the  possession  is  the  only  indicium  of  the  property  of  a  chattel, 
and  therefore  tins  sale  is  not  made  bona  fide.  3  Co.  80  : 
Mo.  638  :  2  Bub*.  226.  See  Edwards  v.  Harden,  2  Term 
R.  587  :  Kidd  v.  Raivlinson,  2  Bos.  c\-  Pull.  C><h  But  the  con- 
tinuing in  possession  is  not  conclusive  of  fraud.  3  Bam.  & 
AdoL  4f)8  :  Rrj.  $  Moo.  312. 

As  the  owner  s  continuing  in  possession  of  goods  after  his  bill 
of  sale  of  them  is  evidence  (though  not  conclusive)  of  a  fraud  u-' 
lent  conveyance,  because  the  possession  is  the  only  indicium  of  the 
property  of  a  chattel,  which  is  a  thing  unfixed'and  transitory  ; 
so  there  are  other  marks  and  characters  of  fraud  ;  as  a  general 
conveyance  of  them  all  without  any  exception;  for  it  is  hardly 
to  be  presumed  that  a  man  will  strip  himself  entirely  of  all  his 
personal  property,  not  excepting  his  bedding  and  wearing 
apparel,  unless  there  was  some  secret  correspondence  and  good 
understanding  settled  between  him  and  the  vendee,  for  a  pri- 
vate occupancy  of  all,  or  some  part  of  the  goods  for  his  support ; 
also  a  secret  manner  of  transacting  such  bill  of  sale,  and  tin- 
usual  clauses  in  it:  as  that  it  is  made  honestly,  truly,  and  bond 
fide,  are  marks  of  fraud  and  collusion;  for  such  an  artful  and 
forced  dress  and  appearance  give  a  suspicion  and  jealousy  of 
some  defect  varnished  over  with  it.    3  Co.  H  I  :  Mo.\>3S. 

If  goods  continue  in  the  possession  of  the  vendor  after  a  bill 
of  sale  of  them,  though  there  is  a  clause  in  the  bill  that  he  shall 
account  annually  with  the  vendee  for  them,  yet  it  is  a  fraud: 
since,  if  such  colouring  were  admitted,  it  would  be  the  easiest 
thing  in  the  world  to  avoid  the  provisions  and  cautions  of  the 
aforesaid  act.    Mo.  638 :  S.  C.  3  B.  Sc  AdoL  49$. 

If  A.  makes  a  hill  of  sale  of  all  his  goods,  in  consideration 
of  blood  and  natural  affection,  to  his  son,  or  one  of  his  rela- 
tions, it  is  a  void  conveyance  in  respect  of  creditors ;  for  the 
considerations  of  blood,  &c.  which  are  made  the  motives  of  ( 
this  gift,  are  esteemed  in  their  nature  inferior  to  valuable  con- 
siderations which  are  necessarily  required  in  such  sales,  bv 
13  Eliz.cap.  5.  , 
If  A.  makes  a  bill  of  sale  to  B.  a  creditor,  and  afterwards  to 


^1Hn|m^Iy  tcfore  0nC  or  two  justices,  by  7  and  8  G.  4.  c.  2<J: 


C.  another  creditor,  and  delivers  possession  at  the  time  of  side 
to  neither  ;  afterwards  C,  gets  possession  of  them,  and  B.  takes 
them  out  of  his  possession,  C.  cannot  maintain  trespass,  because, 
though  the  first  bill  of  sale  is  fraudulent  against  c  reditors,  and  so 
is  the  second,  yet  they  both  bind  A.  As  therefore  B.'s  is  the  elder 
title,  the  naked  possession  of  C.  ought  not  to  prevail  against  it. 

See  farther  on  this  subject  title  Fraud. —See  also  title 
Bankrupt,  II. 

BILL  OF  STORE.  A  kind  of  licence  granted  at  the  Cus- 
tom-house to  merchants,  to  carry  such  stores  and  provisions  as 
are  necessary  for  their  voyage  custom  tree.  A  hill  of  sufferance 
is  a  licence  granted  to  a  merchant,  to  sutler  him  to  trade  from 
one  English  port  to  another  without  paying  custom.  See  title 
Navigation  Acts. 

BILLETS  OF  GOLD,  Fr.  hillot.]  Are  wedges  or  ingots 
of  gold,  mentioned  in  the  statute  27  E.  3.  c.  2J. 

BILLING SG A T  E  market  to  be  kept  every  day,  and  toll 
is  appointed  by  statute  :  all  persona  buying  fish  in  this  market 
may  sell  the  same  in  any  other  market  by  retail;  but  none  but 
fishmongers  shall  sell  rhem  in  shops;  if  any  person  shall  buy 
any  quantity  of  fish  at  Billingsgate  for  others,  or  any  fishmonger 
shall  ingross  the  market,  they  incur  a  penalty  of  201.  And 
fish  imported  by  foreigners  shall  be  forfeited,  and  the  vessel, 
&e.    See  :>(>"  G\  3.  c.  i  IS.  ^  I.  4yr.    Vide  Fish  and  Fishermen. 

BINOMIUU  VINOCIL'M,  BRINOXIUM  VINOVIA, 
BIXOVIA.    Binchester,  in  the  bishopriek  of  Durham. 

BIRO,  Ordinarily  kept  in  a  state  of  confinement,  and  not 
being  the  subject  of  larceny  at  common  Jaw,  persons  stealing, 
or  having  in  possession,  or  the  plumage  thereof,  punishable 

vol.  t 


KIRRETTUM.  Athi  n  cap  fitted  close  to  the  shape  of  the 
head  ;  and  is  also  used  for  the  cap  or  coif  of  a  iudjje,  or  serieant 
at  law.    Spehn.  J  * 

BIRTHS,  BL  RIALS,  and  MARRIAGES,  &c.  By  sta- 
tute, a  duty  was  granted  on  births  and  burials  of  persons*  from 
50/.  a  duke,  &c.  down  to  10*.  and  2s.  And  the  like  on  car- 
riages; also  bachelors,  above  twenty-five  vears  of  age,  were  to 
pay  Is.  yearly.  Stat,  6  and  7  W.  3.  c  6.'  Expired,  as  to  the 
duties.    See  tit.  Stamps,  Registers,  Taxes. 

BISANTIUM,  besanline,  or  besant.  An  ancient  coin,  first 
coined  by  the  Western  emperors  at  Bizantium  or  Constanti- 
nople. It  was  of  two  sorts,  gold  and  silver ;  both  which 
were  current  in  England.  Chaucer  represents  the  gold  besan- 
tone  to  have  been  equivalent  to  a  ducat ;  and  the  silver  hesuu- 
tine  was  computed  generally  at  two  shillings.  In  some  old 
|  leases  of  land  there  have  been  reserved,  by  way  of  rent,  unum 
bisantium  vel  duos  softdos. 

BI-SCOT.  At  a  session  of  servers  held  at  Wigenhale,  in 
Norfolk,  g  Ed.  3.  it  was  decreed,  That  if  any  one  should  not 
repair  his  proportion  of  the  banks,  ditches,  and  causeys  by  a 
clay  assigned,  xnd.  for  every  perch  unrepaired  should  be  levied 
upon  him,  which  is  called  a  bilatv  ;  and  if  he  should  not,  bv  a 
second  day  given  him,  accomplish  the  same,  then  he  should  pay 
for  every  perch  2*.  which  is  called  bi-scot.  Hist  of  Imbanhin't* 
and  Draining,  f.  254, 

BISHOPS  AND  ARCHBISHOPS.-A  Bishop  (episco- 
pus)  is  the  chief  of  the  clergy  in  his  diocese,  in  England,  Wales, 
or  Ireland,  and  is  the  archbishop's  suffragan  or  assistant. 

Ax  AiU'iiBisiJnr  (Archiepiscopns)  is  the  chief  of  the  clergy 
in  his  province,  in  England  or  Ireland,  and  is  that  spiritual 
secular  person  who  hath  supreme  power  under  the  king  in  all 
ecclesiastical  causes:  and  the  manner  of  his  creation  and  con- 
secration, by  an  archbishop  and  two  other  bishops,  &e.  is  regu- 
lated by  stat.  25  //.  8,  c.  20.  (See  post,  Bishop.)  An  archbishop 
is  said  to  be  enthroned,  when  a  bishop  is  said  to  be  installed  : 
and  there  are  four  things  to  complete  a  bishop  or  archbishop, 
as  well  as  a  parson ;  first,  election,  which  resembles  presenta- 
tion ;  the  next  is  confirmation,  and  this  resembles  admission  ; 
next,  consecration,  which  resembles  institution;  and  the  last  is 
installation,  resembled  to  induction*    3  SalL  72. 

In  ancient  times  the  archbishop  was  bishop  all  over  England, 
as  Austin  was,  who  is  said  to  be  the  first  archbishop  here  ;  bur^ 
before  the  Saxon  conquest,  the  Britons  had  only  one  bishop* 
and  not  any  archbishop.     1  Boll  Rep.  32H  :  2  Roll.  UO, 

But  at  this  day  the  ecclesiastical  state  of  England  and  Wata>- 
is  divided  into  two  provinces  or  archbishopricks,  to  wit,  Canter- 
bury and  York,  and  twenty-four bishopricks  (besides  the  bishop- 
rick  of  Sodor  and  Man,  the  bishop  of  which  is  not  a  lord  of 
parliament).  Each  archbishop  hath  within  his  province  bishops 
of  several  dioceses.  The  archbishop  of  Canterbury  hath  under 
him,  within  his  province,  of  ancient  foundations,  Rochester, 
London,  Winchester,  Norwich,  Lincoln,  Ely,  Chichester,  Salis- 
bury, Exeter,  Bath  and  Wells,  Worcester,  Coventry  and  Litch- 
field, Hereford,  Llamlatf,  St.  David's,  Bmiifor,  and"  St.  Asaph  * 
and  four  founded  by  King  Henry  8.  erected  out  of  the 
ruins  of  dissolved  monasteries,  viz.  Gloucester,  Bristol,  Peter- 
borough, and  Oxford.  The  archbishop  of  York  hath  under 
him  four,  viz.  the  bishop  of  the  county  palatine  of  Chester, 
newly  erected  by  King  Henry  8.  and  annexed  by  him  to  the 
archbishopriek  of  York ;  the  county  palatine  of  Durham  ; 
Carlisle;  and  the  Isle  of  Man,  annexed  to  the  province  of  York 
by  King  Henry  8  ;  but  a  greater  number  this  archbishop  an- 
ciently had,  which  time  hath  taken  from  him,    Co.  Lit.  £}  k 

Westminster  was  one  of  the  new  bishopricks  created  bv 
Hen.  8.  in  England,  out  of  the  revenues  of  the  dissolved  mo- 
nasteries. 2  Burn.  E.  L.  78.— Thomas  Thirlby  was  the  only 
bishop  that  ever  filled  that  see.  He  surrendered  the  bishop, 
nek  to  Ed.  C.  A.  D.  1550,  30th  March  ;  and,  on  the  same  day 
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li  \v us  dissolved,  and  added  again  to  the  bishopriek  of  London. 
lhpn.  Feed.  15.  /h  2S&.  Queen  Mary  afterwards  filled  the 
ehureh  with  licnedutine  monks,  and  Elizabeth,  by  authority  of 
parliament,  t  urned  it  into  a  collegiate  ehureh,  subject  to  a  dean. 

The  archbishop  of  Canterbury  is  now  styled  melropolitanus 
cf  primus  toll  as  Anglkv ;  and  the  archbishop  of  York  styled 
primus  e(  met  ropoiit  anus  Angliw.  They  are  called  archbishops 
in  respect  of  the  bishops  under  them  ;  and  metropolitans,  be- 
cause they  were  consecrated  at  first  in  the  metropolis  of  the 
province.  4  Inst.  94  Both  the  archbishops  have  distinct 
provinces,  wherein  they  have  suilnigan  bishops  of  several  dio- 
ceses, with  jurisdiction  under  them.  The  archbishop  hath  also 
his  own  diocese,  wherein  he  e.\eici>rs  episcopal  jurisilh  tion,  as  in 
his  province  he  exercises  archiepiscopal ;  thus  having  two  con- 
current jurisdictions,  one  as  ordinary,  or  the  bishop  himself 
within  his  diocese  ;  the  other  as  superintendant,  throughout 
his  whole  province,  of  all  ecclesiastical  matters,  to  correct  and 
supply  the  defects  of  other  bishops- 

The  archbishop  is  entitled  to  present,  by  lapse,  to  all  the 
ecclesiastical  livings  in  the  disposal  of  his  diocesan  bishops, 
if  not  rilled  within  six  months.  (See  tit,  Advowson.)  And  the 
archbishop  has  a  customary  prerogative,  when  a  bishop  is  con- 
secrated by  him,  to  name  a  clerk  or  chaplain  of  his  own,  to 
lie  provided  for  such  suffragan  bishop;  in  lieu  of  which  it  is 
now  usual  for  the  bishop  to  make  over,  by  deed,  to  the  arch- 
bishop, his  executors  and  assigns,  the  next  presentation  of  such 
dignity  or  benefice  in  the  bishop's  disposal  within  that  see,  as 
the  archbishop  himself  shall  choose  ;  which  is  therefore  called 
his  option,  which  options  are  only  binding  on  the  bishop  him- 
self who  grants  them,  and  not  on  his  successors.  The  prero- 
gative itself  seems  to  be  derived  from  the  legatine  power 
formerly  annexed,  by  the  popes,  to  the  metropolitan  of  Can- 
terbury, 

The  archbishop  of  Canterbury  hath  the  privilege  to  crown 
all  the  kings  of  England ;  and  to  have  prelates  to  be  his  otficers  ; 
as  for  instance,  the  bishop  of  London  is  his  provincial  dean ; 
the  bishop  of  Winchester,  his  chancellor  ;  the  bishop  of  Lincoln, 
his  vice-chancellor  ;  the  bishop  of  Salisbury,  his  precentor  ;  the 
bishop  of  Worcester,  his  chaplain,  &c.  It  is  the  right  of  the 
archbishop  to  call  the  bishops  and  clergy  of  his  province  to 
convocation,  upon  the  kings  writ :  he  hath  a  jurisdiction  in 
cases  of  appeal,  where  there  is  a  supposed  default  of  justice  in 
the  ordinary;  and  he  hath  a  standing  jurisdiction  over  his 
suffragans :  he  confirms  the  election  of  bishops,  and  afterwards 
consecrates  them,  &c.  And  he  may  appoint  coadjutors  to  a 
bishop  that  is  grown  infirm.  He  may  confer  degrees  of  all 
kinds  j  and  censure  and  excommunicate,  suspend,  or  depose, 
for  any  just  cause,  &c.  2  Roll.  Ah.  223.  And  he  hath  power 
to  grant  dispensations  in  any  case,  formerly  granted  by  the  see 
of  Home,  not  contrary  to  the  law  of  God  :  but  if  the  case  is 
new  and  cxtraordinarv,  the  king  and  his  council  are  to  be  con- 
sulted. Sta/s.  25  H.S.  c.  21  :  28  //.  8.  c.  (&  §  6.  This  dis^ 
pensing  power  is  the  foundation  of  the  archbishop's  granting 
special  licences  to  marry  at  any  place  or  time,  to  hold  two 
livings  and  the  like;  and  in  this  also  is  founded  the  right  he 
exercises  of  conferring  degrees  in  prejudice  of  the  two  Uni- 
versities, lie  may  retain  eight  chaplains ;  and,  during  the 
vacancy  of  any  see,  he  is  guardian  of  the  spiritualities.  Stats. 
2\  IL  8.  c.  13  :  25  II.  8.  c.  21  :  28  H.  8.  c.  l(>. 

The  archbishop  of  Canterbury  hath  the  precedency  of  all  the 
clergy ;  next  to  him  the  archbishop  of  York  ;  next  to  him  the 
bishop  of  London ;  next  to  him  the  bishop  of  Durham  ;  next 
to  him  the  bishop  of  Winchester;  and  then  all  the  other 
bishops  of  both  provinces,  after  the  seniority  of  their  consecra- 
tion ;  but  if  any  of  them  be  a  privy  councillor,  he  shall  take 
place  next  after  the  bishop  of  Durham.  Slai*  31  II.  8.  c.  10: 
Co.  Lit.  94:  1  Ought.  Ord.  Jud.  186. 

The  fir:  t  archbishop  of  York  that  we  read  of  was  Paulinus, 
who,  by  Pope  Gregory's  appointment,  was  made  archbishop 
there  about  the  year-  of  our  Lord  622,    GodoL  14. 


The  archbishop  of  York  hath  the  privilege  to  crown  the 
queen-consort,  and  to  be  her  perpetual  chaplain. 

The  archbishop  of  Canterbury  is  the  first  peer  of  the  realm, 
and  hath  precedence,  not  only  before  all  the  other  clergy,  but 
also  (next  and  immediately  after  the  blood  royal)  before  all  the 
nobility  of  the  realm  :  and  as  he  hath  the  precedence  of  all  the 
nobility,  so  also  of  all  the  great  officers  of  state.     GodoL  13. 

The'  archbishop  of  York  hath  the  precedence  over  all  dukes, 
not  being  of  the  blood  royal ;  as  also  before  all  the  great  officers 
of  state,  except  the  lord  chancellor.    GodoL  14. 

In  Ireland  there  are  four  archbishops,  viz.  Armagh, 
primate  of  all  Ireland ;  2.  Dublin,  primate  of  Ireland ;  ,3.  Cashd, 
primate  of  Minister;  and  4>.  Tuam,  primate  of  Connaught] 
and  eighteen  bishops,  viz.  1.  Meath.  2.  Kildare.  3.  Deny, 
4.  Raphoe.  5.  Limerick,  Ardfert  and  Aghadoe.  b\  Droinore. 
7.  Elphin.  8.  Down  and  Connor.  JJ.  Waterford  and  Lismore. 
10.  Leighlin  and  Ferns.  11.  Cloync,  12.  Cork  and  Itoss. 
13.  Killaloe  and  Kilfenora.  14-.  Kilmore.  15.  Clogher.  16.  (V 
sory.  17-  Killala  and  Achonry.  18.  Clonfert  and  Kihnaduagh. 

13v  Irish  act  1?,  18  Car.  2.  c.  10.  a  bishoprick  in  Ireland  is 
declared  incompatible  with  any  ecclesiastical  dignity  or  bene- 
fice in  England  or  Wales.  See  stats.  52  G.  3.  c.  02.  as  to  the 
power  of  coadjutors  to  bishops  and  archbishops  in  Ireland; 
53  G.  3.  c.  92  as  to  demise  of  men  sal  lands  by  bishops  there ; 
and  7  G.  4.  c.  SO.  §  3 — 5.  as  to  advances  to  them  for  purchase 
of  lauds  to  improve  their  residences. 

In  Scotland  after  the  Reformation,  the  titles  of  archbishop 
and  bishop  were  introduced  in  1572,  and  bestowed  on  clergy- 
men ordained  members  of  cathedral  churches.  By  act  of  1 5^2, 
c.  1 1 6.  presby terian  ehureh  government  was  established  by 
kirk  sessions,  presbyteries,  provincial  synods,  and  general » 
semblies.  By  act  1  ()06}  c.  2.  bishops  were  restored  ;  but  in  1638 
presbytery  was  a  second  time  introduced.  By  act  1 662, 
presbytery  was  again  displaced  by  prelacy;  and  finally  by  acts 
ldSQ,  c.  3.  and  16'90,  cc.  5.  29.  presbytery  was  re-establishedT 
and  has  since  so  continued. 

A  Bishop  is  elected  by  the  king's  conge  d' el ire,  or  licence 
to  elect  the  person  named  by  the  king,  directed  to  the  dean 
and  chapter  ;  and  if  they  fail  to  make  election  in  twelve  days, 
they  incur  the  penalty  of  a  praemunire,  and  the  king  may 
nominate  whom  he  pleases  by  letters- patent.  Stat.  25  H.  8. 
c.  20.  This  was  to  avoid  the  power  of  the  see  of  Rome.  This 
election  or  nomination,  if  it  be  of  a  bishop,  must  be  signified 
by  the  king's  letters-patent  to  the  archbishop  of  the  province; 
if  it  be  of  an  archbishop,  to  the  other  archbishop  and  two 
bishops,  or  to  four  bishops;  requiring  them  to  confirm,  invest, 
and  consecrate  the  person  so  elected,  which  they  are  hound  to 
perform  immediately.  After  which  the  bishop  elect  shall  sue 
to  the  king  for  his  temporal  ties,  shall  make  oath  to  the  king 
and  none  other,  and  shall  take  restitution  of  his  secular  posses- 
sions out  of  the  kings  hands  only.  Archbishops  and  bishops 
refusing  to  confirm  such  election,  incur  the  penalties  of  aprff- 
?tt  unite.  This  stat.  25  II.  8.  c.  20,  was  repealed  by  Edward k 
but  is  held  to  be  constructively  revived,  and  to  be  still  m 
force*  It  does  not,  however,  apply  to  the  five  bishopries  created 
by  Henry  8.  subsequent  to  its  passing,  which  have  always 
been  pure  donatives  in  form  as  well  as  substance.  See 
1  Comm.  380.  and  Coleridge's  notes  there,  but  no  authorities 
are  cited.  On  confirmation,  a  bishop  hath  jurisdiction  in  M* 
diocese ;  but  he  hath  not  a  right  to  his  tempo  rabies  till  conse- 
cration. The  consecration  of  bishops,  &c.  is  confirmed  by  act  cf 
parliament. 

It  is  directed  in  the  form  of  consecrating  bishops,  that  a 
bishop,  when  consecrated,  must  be  full  thirty  years  of  age- 

It  is  held  a  bishop  hath  three  powers;  1.  His  power  of 
ordination,  which  is  gained  on  his  consecration,  and  not  before; 
and  thereby  he  may  confer  orders,  Sec.  in  any  place  throughout 
the  world.  2.  His  power  of  jurisdiction,  which  is  limited,  and 
confined  to  his  sec.  3.  His  power  of  administration  and  govern* 
ment  of  the  revenues  ;  both  which  last  powers  he  gains  by  hi* 


confirmation:  and  some  are  of  opinion,  that  the  bishop s juris- 
diction, as  to  ministerial  acts,  commences  on  his  election.  Palm. 

The  king  may  not  seize  into  his  hands  the  temporalties  of 
bishops,  but  upon  just  cause,  and  not  for  a  contempt,  which  is 
only  fineable.  See  tit.  TemjtoraUics.  Bishops  arc  allowed  four 
years  for  payment  of  their  first  fruits,  by  .slat.  6  Ann.  c.  27. 
Every  bishop  may  retain  four  chaplains.  Vide  stat.  21  H.  8 
c.  \3.  §  16:  8  Fliz.  c.  1. 

A  bishop  hath  his  consistory  court,  to  hear  ecclesiastical 
causes;  and  is  to  visit  the  clergy,  &c.  He  consecrates 
churches,  ordains,  admits,  and  institutes  priests  ;  confirms,  sus- 
pends, excommunicates,  grants  licences  for  marriage,  makes 
probates  of  wills,  &e.  Co.  Lit.  96  :  2  Boll.  Ab.  230.  He  hath 
his  archdeacon,  dean  and  chapter,  chancellor,  and  vicar-general, 
to  assist  him  :  may  grant  leases  for  three  lives,  or  twenty-one 
years,  of  land  usually  letten,  reserving  the  accustomed  yearly 
rents.  Slats.  32  H.  8.  c.  28  :  1  Eliz.  c.  1<J.  §  5.  See  this  Diet, 
tit.  Leases. 

The  chancellor  to  the  bishop  is  appointed  to  hold  liis  courts 
for  him,  and  to  assist  him  in  matters  of  ecclesiastical  law ; 
who,  as  well  as  all  other  ecclesiastical  officers,  if  lay  or  married, 
must  be  a  doctor  of  the  civil  law,  so  created  in  some  L'nivcrsitv. 
Slal.  37  II.  S.  c.  17. 

By  stat,  21  Qt  3.  §  i  c.  35.  the  bishop  of  I  .on  don,  or 
any  bishop  by  him  appointed,  may  admit  to  the  order  of  deacon 
or  priest,  subjects  of  countries  out  of  his  majesty's  dominions, 
without  requiring  the  oath  of  obedience. — But  no  person  shall 
be  thereby  enabled  to  exercise  such  offices  within  his  majesty's 
dominions*    And  see  slat.  5°v  G.  3.  c.  ()Q.  tit.  Ordination. 

By  stat.  21)  G.  3.  c.  84.  the  archbishops  of  Canterbury  or 
York,  with  such  other  bishops  as  they  shall  call  to  their  assist- 
ance, may  consecrate  subjects  of  countries  out  of  his  majesty's 
dominions  to  be  bishops,  without  requiring  the  usual  oaths  ; 
pursuing  the  forms  prescribed  by  the  act-  But  no  such  bishops 
or  their  successors,  or  persons  ordained  by  them,  shall  exercise 
their  functions  within  his  majesty's  dominions. 

The  right  of  trial  by  the  lords  of  parliament,  as  their  peers, 
it  is  said,  docs  not  extend  to  bishops ;  who,  though  they  are 
lords  of  parliament  (except  the  bishop  of  Sudor  and  Man),  nod 
sit  there  by  virtue  of  their  baronies,  which  they  hold  jure 
ecclvsiw,  yet  are  not  ennobled  in  blood,  and  consequently  not 
peers  with  the  nobility.  3  Inst.  30.  31:  see  1  Comm.  40 1  :  , 
4  Comm.  26 4 :  and  this  Diet.  tit.  Parliament. 

Archbishopric  ks  and  bishopricks  may  become  void  by  death, 
deprivation  for  any  very  gross  and  notorious  crime,  and  also  by 
resignation.    All  resignations  must  be  made  to  some  superior. 
Therefore  a  bishop  must  resign  to  his  metropolitan  ;  but  the  1 
archbishop  can  resign  to  none  but  the  king  himself.  1  Comm.  382. 

The  following  are  some  of  the  popular  distinctions  between 
archbishops  and  hishops.  The  archbishops  have  the  style  and 
title  of  Grace,  and  Most  Reverend  Father  in  God  hy  Divine 
Providence.  The  bishops,  those  of  Lord,  and  Right  Reverend 
Father  hi  God  by  Divine  Permission*  Archbishops  are  in- 
throncd  ;  bishops  installed. 

Mr.  Christian,  in  his  notes  on  1  Comm.  380,  says,  that  the  1 
supposed  answer  of  a  bishop  on  his  consecration,  "  Nolo  epis- 
copari"  is  a  vulgar  error.    See  tit.  Advowson.  Coadjutor, 
Parson,  <§c 

BISHOPRICK.    The  diocese  of  a  bishop. 

BISSEXTILE,  bisseatilis.']  Leap  year,  so  called  because 
the  sixth  day  before  the  calends  of  March  is  twice  reckoned, 
making  an  additional  day  in  the  month  of  February  ;  so  that 
the  bissextile  year  hath  one  day  more  than  the  others,  and 
happens  every  four  years.  This  intercalation  of  a  day  was  first 
invented  by  Julius  Caesar,  to  make  the  year  agree  with  the  1 
course  of  the  sun.  And,  to  prevent  all  doubt  and  ambiguity  ! 
that  might  arise  thereupon,  it  is  enacted  by  the  statue  de  anno 
husexlili,  21  H.  3.  that  the  day  increasing  in  the  leap-year, 
and  the  day  next  before,  shall  be  accounted  but  one  dav. 
&H<  209  :  'Dyer,  17.    See  tit.  Year. 


BLACK  ACT,  or  Waltham  Black  Act,  The  stat. 
9  G.  1.  c.  22.  now  repealed  by  stat.  7  and  8  G.  4.  fc.  27.  was  so 
called,  having  been  occasioned  by  some  devastations  committed 
near  Waltham,  in  Hampshire,  by  persons  in  disguise,  or  frith 
their  faces  blacked. 

For  many  of  the  offences  mentioned  in  the  former  stat,  and 
I  which  have  with  amendments  been  re-enacted  by  subsequent 
acts,    see  tit.  Assault,    Burning,   Cattle,  Larceny,  Felony, 
Malicious  Injuries,  and  other  appropriate  titles, 

BLACK  ACTS.  Acts  printed  in  the  old  black  letter.  This 
term  is  applied  to  the  acts  of  the  5  Jameses  of  Scotland,  and 
those  of  Mary  and  James  VL— See  tit.  Statutes. 

BLACK  HOOK,  is  a  book  lying  in  the  Exchequer, 
stat.  Annals.  154. 

BLACK  LEAD.  By  stat.  7  and  S  G\  L  c.  2f).  J  37. 
persons  stealing  or  severing  with  intent  to  steal,  the  ore  of  any 
metal,  or  any  black  lead,  or  black  eawke,  &c\  from  any  mine, 
bed,  or  vein,  is  guilty  of  felony,  and  may  be  punished  as  in  the 
case  of  simple  larceny. 

BLACK  MAIL,  Fr.  matlle,  a  link  of  mail,  or  small  piece  of 
metal  or  money.]  Signifies  in  the  north  of  England,  in  the 
counties  of  Cumberland,  Northumberland,  cVc.  a  certain  rent  of 
money,  corn,  or  other  thing,  anciently  paid  to  persons  inhabit- 
ing upon  or  near  the  borders,  being  men  of  name  and  power, 
allied  with  certain  robbers  within  the  said  counties,  to  be  freed 
j  and  protected  from  the  devastations  of  those  robbers.  But  bv 
stat.  43  Eliz*  c*  13.  to  take  any  such  money  or  contribution, 
called  black-mail,  to  secure  goods  from  rapine,  is  made  a  capital 
felony,  as  well  as  the  offences  such  contribution  was  meant  to 
guard  against.  See  also  the  Scotch  acts  156'7,  c.  2],  1587, 
c.  102. 

It  is  also  used  for  rents  reserved  in  work,  grain,  or  baser 
money  ■  which  were  called  reditu*  nigri,  in  contradistinction  to 
the  blanch  farms,  reditus  albi.  See  tits.  Alba  Firma  and  Blanch 
Firntcx. 

BLACK-ROD,  The  gentleman  usher  of  black  rod  is  chief 
gentleman  usher  to  the  ting;  he  belongs  to  the  garter,  ami 
hath  his  name  from  the  black  rod,  on  the  top  whereof  sits  a  lion 
in  gold,  which  he  carrieth  in  his  hand.  He  is  called,  in  the 
I  black  book,  fol.  255,  Lator  virga*  nigra*,  cy  hosliarius  ;  and  in 
other  places  virgee  bajulus.  His  duty  is  ad  portandum  virgam 
coram  do?nino  rcge  ad  fesfmn  sancii  Georgii  infra  castrum  de 
Wiridsore  :  and  he  hath  the  keeping  of  the  chapter-house  door, 
when  a  chapter  of  the  order  of  the  garter  is  sitting  ;  and,  in 
the  time  of  parliament,  he  attends  on  the  house  of  peers.  His 
habit  is  like  to  that  of  the  register  of  the  order,  and  garter  king 
at  arms  ;  but  this  he  wears  only  at  the  solemn  times  of  the  fes- 
tival of  St.  George,  and  on  the  holding  of  chapters.  The  black 
j  rod  he  bears  is  instead  of  a  mace,  and  hath  the  same  authority  ; 
and  this  officer  hath  anciently  been  made  by  letters  patent  un- 
der the  great  seal,  he  having  great  power ;  for  to  his  custody 
all  peers,  called  in  question  for  any  crime,  are  first  committed. 

BLACK  WARD,  is  when  a  vassal  holds  ward  of  the  king,- 
and  a  sub- vassal  holds  ward  of  that  vassal.    Scotch  Diet. 

BLACKWELL  HALL.  The  public  market  of  Blackwell 
I  lull,  London,  is  to  be  kept  every  Thursday,  Eriday,  and  Sa- 
J  turday,  at  certain  hours;  and  the  hall-keepers  not  to  admit 
any  buying  or  selling  of  woollen  cloth  at  the  said  hall  upon  any 
other  days  or  hours,  on  penalty  of  100/.  Factors  selling  cloth 
out  of  the  market,  shall  forfeit  5L  &C  Registers  of  all  the 
cloths  bought  or  sold  are  to  be  weekly  kept:  and  buyers  of 
cloth,  otherwise  than  for  ready  money,  shall  give  notes  to  the 
sellers  for  the  money  payable;  and  factors  are  to  transmit  such 
notes  to  the  owners  in  twelve  days,  or  be  liable  to  forfes 
double  value,  &c.  Stat*  8  and  9  W.  3.  c.Q:  see  also  stat. 
4  and  5  P.  $  37.  c>  5.  §  2(> :  3[)  Fliz.  c.  20,  §  12  : 
1  G.  1.  c.  15. 

BLADARIUS,  a  corn-monger,  meal-man,  or  corn* chandler. 
It  is  used  in  our  records  for  such  a  retailer  of  corn.  Pat.  I  Ed*  3. 
par.  3.  tot*  13:  see  tit.  Clothiers. 

BLADE,  bladum7\    In  the  Saxon  signifies  generallv  fruit, 
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torn ,  hemp,  fiax,  herbs,  &0i  W£D«  de  Mohun  released  to  his 
brother  all  the  manor  of  T — .  Salvo  iusiauro  sua  c^' hlado,  eve. 
executing  his  stoek  and  corn  on  the  ground.  Hence  bludier  is 
taken  for  an  ingrosscr  of  corn  or  grain. 

BLANCH  FIRMES.  In  ancient  times  the  crown-rents 
were  many  times  reserved  in  libris  albiss  or  blanch  Jirmes  :  in 
which  case  the  buyer  was  holden  dealbarv Jinnam,  viz  his  base 
money  or  coin,  worse  than  standard,  was  molten  down  in  the 
Exchequer,  and  reduced  to  the  fineness  of  standard  silver;  or 
instead  thereof,  he  paid  to  the  king  12*/.  in  the  pound  by  way 
of  addition.     Lowndes's  Fssaif  upon  Coins,  p.  5. 

Blanch-Holding,  is  one  of  the  ancient  tenures  of  the  law 
of  Scotland,  the  duty  payable  being  generally  trifling,  as  a  penny 
Scotch,  or  a  pepper  corn,  &c.  if  required.  On  the  abolition  of 
ward -holding,  by  20  G.  2.  c.  50*  all  lands  held  formerly  ward 
of  the  crown  were  converted  into  blanch  holding;  and  so  by 
25  G.  2.  c.  20.  all  lands  held  ward  of  the  prince. 

BLANCOFOKDA.    Blandford,  in  Devonshire. 

BLANCUM  CASTRUM,  Bhme  Castle,  in  Monmouth- 
shire. 

BLAXDFOliD.  An  act  was  passed  for  rebuilding  the  town 
of  Blandford  in  the  county  of  Dorset,  burnt  down  by  lire  in  the 
year  1731.    SlaL  5  G.  2,  c.  lti. 

BLANK  BAH,  is  used  for  the  same  with  what  we  call  a 
common  bar,  and  is  the  name  of  a  plea  in  bar,  which,  in  an  ac- 
tion of  trespass,  is  put  in  to  oblige  the  plaintiff  to  assign  the 
certain  place  where  the  trespass  was  committed.    2  Cro.  594. 

BLANK  BONDS.  Bonds  heretofore  known  in  the  practice 
of  the  Scotch  law,  where  the  creditor's  name  was  left  blank, 
and  which  passed  like  hills  by  mere  delivery,  the  bearer  being 
at  liberty  to  put  in  his  name  and  sue  for  payment ;  they  were 
declared  void  by  the  act  l6Q6,  c.  25. 

BLANKS,  were  a  kind  of  white  money  coined  by  II.  5. 
in  those  parts  of  France  which  were  then  subject  to  England, 
the  value  whereof  was  Sd.  Slonfs  Aunals,  p.  586,  These 
were  forbidden  to  he  current  in  this  realm.  2  //.  G.  c.  9- 
See  tit.  Alba  Firma,  Blanch  Firmes. 

Blanks,  in  judicial  proceedings,  certain  void  spaces  some- 
times left  by  mistake.  A  blank  (supposing  something  material 
wanting)  in  a  declaration,  abates  the  same.  4  Ed.  i.  14;  20 
II.  6.  18.  And  such  a  blank  is  a  good  cause  of  demurrer. 
Blanks  in  the  imparlance- roll  aided  ajlcr  verdict  for  the  plain-* 
till".     }L>h.~i).     Parker  v.  Parker, 

BLASPHEMY,  blasphcmia.~\  Is  an  injury  offered  to  God, 
by  denying  that  which  is  due  and  belonging  to  him,  or  attribut- 
ing to  him  what  is  not  agreeable  to  his  nature*  Lindw.  c.  1. 
And  blasphemies  of  God,  Lis  denying  his  being,  or  providence  ; 
and  all  contumelious  reproaches  of  Jesus  Christ,  &e.  are  offences 
by  the  common  law,  punished  by  fine,  imprisonment,  pillory, 
ike.  1  Hatbk.  P.  C.  And  by  stat.  g  and  JO  W.  3.  c.  32.  any 
one  who  by  writing,  speaking,  &c.  should  deny  any  of  the  per- 
sons in  the  Trinity  to  be  Gcd  ;  assert  there  are  more  Gods  than 
one,  &c.  was  rendered  incapable  of  any  office;  and,  for  the  se- 
cond (Hence,  disabled  to  sue  any  action,  to  be  executor,  Sec.  and 
made  liable  to  three  years'  imprisonment.  But  this  act  is  re- 
pealed by  53  0.  3.  c.  lu'O.  (see  tit.  Trinity.)  The  former  act 
did  not  take  away  the  common  law  punishment,  but  gave  a 
cumulative  punishment,  and  the  prosecutor  had  still  his  option 
to  proceed  at  common  law  under  the  stat.  3  B.  §  A.  lfil, 
Likewise  by  stat.  3  Jac.  I.e.  21.  persons  jestingly  or  prophanely 
using  the  name  of  God,  or  of  Jesus  Christ,  or  of  the  Holy 
( j host,  or  of  the  Trinity,  in  any  stage-play,  &c.  incurs  a  penalty 
of  10/.  A  publication  stating  our  Saviour  to  have  been  an 
imposter  and  a  murderer  is  a  libel  at  common  law.  1  B.  cy  C.  26. 
See  Religion,  Lihel. 

BLATLM  BULGIUM.    Bulncss,  in  Cumberland. 

BLAl'NTAIN,  alias  BEAM  PAIN.  Whithread, 

BLE3  signifies  sight,  colour.  Kc.  And  bice  is  taken  from 
corn  :  as  Bmtgfit'tim  under  the  Blec, 

BLENCH;  BLENCH-HOLDING.  See  tit.  Alba  Firma. 

BLE  N  H  E 1 M .    See  Marlborough,  Duke  of. 


BLESTI UM.    Old  Town ,  in  Herefordshire. 

BLETA,  Ft.  bleche.^  Peat,  or  combustible  earth  dug  up 
and  dried  for  burning.    Rot.  Pari  35  Ed.  3. 

BLINKS,  boughs  broken  down  from  trees,  and  thrown  in  a 
way  where  deer  are  likely  to  pass. 

BLISSOM,  corruptly  called  blossom,  is  when  a  ram  goes  to 
the  ewe,  from  the  Teutonic k  Blels,  the  bowels. 

BLOATED  FISH  or  HERRING,  are  those  which 
undergo  a  less  process  of  pickling  and  drying  than  others.  See 
tit.  Fishery. 

BLODEUS,  Sax.  blod.~]  Deep  red  colour;  from  whence 
comes  bloat  and  bloated,  viz.  sanguine  and  high- coloured, 
which,  in  Kent,  is  called  a  Mousing  colour;  and  a  blouse  is 
there  a  red- faced  wench.  The  prior  of  Burcester,  A.  D.  1425, 
gave  his  liveries  of  this  colour.    Paroch.  Antiq.  3?6\ 

BLOOD,  sanguis.'}  Is  regarded  in  descents  of  lands;  for  a 
person  is  to  be  the  next  and  most  worthy  of  blood  to  inherit  his 
ancestor's  estate.  Co.  Lit.  1 3.  See  Jenk.  Cent.  203.  See  tit. 
Descent,  Heir.  • 

BLOODWIT,  or  blond  wit,  compounded  of  the  Sax.  hlod, 
i.  e.  sanguis  :  and  ivifte,  old  English,  misericordia.~\  Is  often 
used  in  ancient  charters  of  liberties  for  an  amercement  for 
bloodshed.  Skene  writes  it  blond  veit ;  and  says  veil  in  Eng- 
lish is  injuria  ;  and  that  blond  veil  is  an  amerciament  or  imlm 
(as  the  Scotch  call  it)  for  wrong  or  injury,  as  bloodshed  is:  fir 
he  that  hath  bloudveit  granted  him,  hath  free  liberty  to  take 
all  amerciaments  of  courts  for  effusion  of  blood.  Fleta  saitbj 
Quod  sign  i /leal  quiet  an  tiam  ?nisericordiaf  pro  effusione  sanguinis. 
Bib.  I.e.  ij.  And  according  to  some  writers,  blodwite  was  a 
customary  fine  paid  as  a  composition  and  atonement  for  shed- 
ding or  drawing  of  blood  ;  for  which  the  place  was  answerable, 
if  the  party  was  not  discovered  :  and  therefore  a  privilege  or 
exemption  from  this  fine  or  penalty  was  granted  by  the  king, 
or  supreme  lord,  as  a  special  favour.  So  king  Henry  IL 
granted  to  all  tenants  within  the  honour  of  Willingford,  Uf 
quieti  sint  de  Hidagio,  $  blodewitc.  &c.  Paroch.  Antitp  134. 
In  Scotland  bloodwit  is  a  riot  wherein  blood  is  spilt. 

BLOODY-HAND,  is  one  of  the  four  kinds  of  circum- 
stances by  which  an  offender  is  supposed  to  hare  killed  deer  in 
the  king's  forest :  and  it  is  where  a  trespasser  is  apprehended 
in  the  forest,  with  his  hands  or  other  parts  bloody,  though  he 
be  not  found  chasing  or  hunting  of  the  deer.  Manhood,  h 
Scotland;  in  such  like  crimes,  they  say  taken  in  the  fact,  or 
with  the  red  hand.    See  Backberind. 

BLOSSE VILLA.    Bloville,  Blofield. 

BOCK- FIORD,  or  boofc-koard,  librarian  horreum.~\  A  place 
where  hooks,  evidences,  or  writings  are  kept. 

BOCK  LAND,  Sax.  quasi  book  land.}  A  possession  or  inhe- 
ritance held  by  evidence  in  writing.  See  LL.  All  iter  edi,  c<  30. 
Bockland  signifies  deed  land  or  charter  land  ;  and  it  commonly 
carried  with  it  the  absolute  property  of  the  land;  wherefore  it 
was  preserved  in  writing,  and  possessed  by  the  Thanes  or 
nobler  sort,  as  Prcedium  nobite,  liber um  cj*  immune  a  servtfm 
vulgaribus  servilibus,  and  was  the  same  as  allodium,  descen- 
dible unto  all  the  sons,  according  to  the  common  course  of 
nations  and  of  nature,  and  therefore  called  gavelkind ;  devisa- 
ble only  by  will,  and  thereupon  termed  Terroz  Testanientaks. 
Spelm.  of  Feuds.  This  was  one  of  the  titles  which  the  Eng- 
lish Saxons  had  to  their  lands,  and  was  always  in  writing: 
there  was  but  one  more,  and  that  was  Falkland,  i.  e.  Terra 
Papillaris,  which  passed  from  one  to  another  without  any 
writing.  See  Squire  on  the  Anglo  Saxon  Government :  and  this 
Diet.  tit.  Tenure. 

BODOTRIA.    Edinburgh  Firth. 

BO  DUN  A.  The  people  of  Gloucestershire  and  Oxford- 
shire. 

BOGS,  in  Ireland.    Tracts  of  uncultivated  land,  the  drain- 
ing and  cultivating  whereof  have  been  in  the  contemplation  of 
the  legislature.  See  stat.  49  G.  3.  c.  102.  continued  by  53 
c.  122:  52  G.  3.  c.  74.  but  expired,  for  appointing  Com- 
missioners to  enquire  into  the  nature  and  extent  of  such  bogs* 
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These  commissioners  made  several  detailed  and  valuable  re- 
ports, with  plans  annexed  of  all  the  Logs  in  Ireland,  and 
suggestions  for  the  means  of  draining  them,  which  reports  were 
printed  by  order  of  the  House  of  Commons,  1810 — 1814. 

BOIS,  Fr.]  Wood,  and  sub-hois,  underwood.    See  Boscus. 

BOLEKIL'M  PROM.    See  Antivest*uru. 

BOLHACilUM,  or  boldagium,  u  little  house  or  cottage. 
Blount. 

HOLT.  A  bolt  of  silk  or  stuff,  seems  to  have  been  a  long 
narrow  piece  :  in  the  accounts  of  the  priory  of  Bureester.  It  is 
mentioned,  P uracil*  Antiq-  pi  i>74v 

BOLTING.  A  term  of  art  used  in  our  inns  of  court, 
whereby  is  intended  a  private  arguing  of  cases.  The  manner 
of  it  at  Gray's  Inn  is  thus:  an  ancient  and  two  barristers  sit 
as  judges,  three  students  bring  each  a  case,  out  of  which,  the 
judges  choose  one  to  be  argued,  which  done,  the  students  first 
argue  it,  and  alter  them  the  barristers.  It  is  inferior  to  moating, 
and  may  be  derived  from  the  Sax.  holt,  a  house,  because  done 
privately  in  the  house:  for  instruction,  fu  Lincoln's  Inn,  Mon- 
days and  Wednesdays  are  the  hotting  days,  in  vacation  time; 
and  Tuesdays  and  Thursdays  the  moot  dans. 

DE  BONA  FASSATO.  Goodrich 

BONA  FIDE.  That  we  say  is  done  bond  fide,  which  is  done 
really,  with  a  good  J  ait  h}  without  any  fraud  or  deceit. 

BONAGHT,  or  bonaghty,  was  an  exaction  in  Ireland, 
imposed  on  the  people  at  the  will  of  the  lord,  for  relief  of 
the  knights,  called  bonaghti,  who  served  in  the  wars.  Antiq. 
Hi  hern.  p.  60. 

BONA  NOTAB1LIA-  See  tit.  Executor,  V.  3. 

BONA  PAT  HI  A.  An  assise  of  countrymen  or  good  neigh- 
bours. It  is  sometimes  called  assisa  bona'  patriot,  when  twelve 
or  more  men  are  chosen  out  of  any  part  of  the  county  to  pass 
upon  an  assise :  otherwise  called  juratores,  because  they  are  to 
swear  judicially  in  the  presence  of  the  party,  &c.  according  to 
the  practice  of  Scotland*   Skene,    See  Assisors. 

BONA  PERITURA.  Goods  that  are  perishable.  The 
stat.  Westm.  1.  3  Ed.  1.  c.  4.  as  to  wrecks  of  the  sea,  ordains, 
that  if  the  goods  within  the  ship  be  buna  perifura,  such  things 
as  will  not  endure  a  year  and  a  day,  the  sheriff  shall  sell  them, 
and  deliver  the  money  received  to  answer  it.  See  this  Diet, 
tit.  Wreck, 

DE  BONA  VI TLA.  Bonevil. 

BON  CM  A.  A  hunch,  from  the  old  Lat.  bonna  or  bunna,  a 
rising  bank,  for  the  bounds  of  fields  ;  and  hence  bown  is  used 
in  Norfolk,  for  swelling  or  rising  up  a  hunch  or  tumour,  cVc. 

BOND.  A  bund  or  obligation  is  a  deed  whereby  the  obligor 
or  person  hound  obliges  himself,  his  heirs,  executors,  and  ad- 
ministrators, to  pay  a  certain  sum  of  money  to  another  (the 
obligee)  at  a  day  appointed. 

I*  General  Rules  as  to  (he  Nature  and  Form  of  this 
Security. 

II.  Who  maif  be  Obligors,  and  Obligees. 
Ill-  Th  e  Ceremonies  necessary  to  constitute  a  Bond  or  Ob- 
ligation. 

IV.  Of  the  Condition  ;  and  what  shall  be  a  Performance  or 

Breach  thereof 
V .  Of  t he  Disch  a  rge  a  n  d  Sa  t  i  sfa  ct  ion  of '  Bon  ds  ;  I .  by  t  h  e 

Act  of  the  Party  ;  or  2,  by  the  Act  of  haw. 
VI.  Of  Actions  and  Pleadings,  on  Bonds. 

1.  The  Nature  and  Form  of  the  Security. —  If  the  bond  be 
without  a  condition,  it  is  called  a  single  one,  simplex  obligatio; 
but  there  is  generally  a  condition  added,  that  if  the  obligor 
docs  some  particular  act,  the  obligation  shall  be  void,  or  else 
shall  remain  in  full  force  ;  as  payment  of  rent,  performance 
of  covenants  in  a  deed,  or  repayment  of  a  principal  sum  of 
money  borrowed  of  the  obligee,  with  interest ;  which  principal 
sum  is  usually  one  half  of  the  penal  sum  specified  on  the  bond. 
In  case  this  condition  is  not  performed,  the  bond  becomes  for- 
feited, or  absolute  at  law,  and  charges  the  obligor  while  living, 


and  after  his  death  the  obligation  descends  on  his  heir,  who 
(on  defect  of  personal  assets)  is  hound  to  discharge  it,  pro- 
vided he  has  real  assets  by  descent  as  a  recompense.  So  that 
it  may  be  called,  though  not  a  direct,  vrt  a  collateral  charge 
upon  the  lands. 

The  condition  may  be  either  in  the  same  deed,  or  in  another, 
and  sometimes  it  is  included  within,  and  sometimes  indorsed 
upon  the  obligation  ;  but  it  is  commonly  at  the  foot  of  the 
obligation.  Bro.  Obi  67.  A  memorandum  on  the  back  of  a 
bond  may  restrain  the  same  by  way  of  exception.    Moor,  67. 

This  security  is  also  called  a  specialty,  the  debt  being 
therein  particularly  specified  in  writing,  and  the  party's  seal, 
acknowledging  the  debt  or  duty,  and  confirming  the  contract ; 
rendering  it  a  security  of  a  higher  nature  that  those  entered 
into  without  the  solemnity  of  a  seal. 

As  to  the  assignment  of  bonds,  see  tit.  Assignment. 
If  the  condition  of  a  bond  he  impossible  at  the  time  of 
making  it,  or  be  to  do  a  thing  contrary  to  some  rule  of  law 
that  is  merely  positive;  or  if  it  be  uncertain  or  insensible,  the 
condition  alone  is  void,  and  the  bond  shall  stand  single  and 
unconditional;  for  it  is  the  folly  of  the  obligor  to  enter  into 
such  an  obligation,  from  winch  lie  can  never  be  released.  If 
it  be  to  do  a  thing  that  is  malum  in  se,  the  obligation  itself  is 
void;  for  the  whole  is  an  unlawful  contract,  and  the  obligee 
shall  take  no  advantage  from  such  a  transaction.  And  if  the 
condition  be  possible  at  the  time  of  making  it,  and  afterwards 
become  impossible  by  the  act  of  God,  the  act  of  law,  or  the 
act  of  the  obligee  himself,  there  the  penalty  of  the  obligation 
is  saved ;  for  no  prudence  or  foresight  of  the  obligor  could 
guard  against  such  a  contingency.  Co.  Lit.  206.  See  jmt, 
IV.  ;  and  tit.  Condition. 

On  the  forfeiture  of  a  bond,  or  its  becoming  single,  the 
whole  penalty  was  formerly  recoverable  at  law  ;  but  here  the 
courts  of  equity  interposed,  ami  would  not  permit  a  man  to 
take  more  than  in  conscience  he  ought,  viz.  his  principal,  in- 
terest, and  expenccs,  in  case  the  forfeiture  accrued  by  non- 
payment of  money  borrowed,  the  damages  sustained  upon 
non-performance  of  covenants,  and  ihe  like.  And  this  prac- 
tice having  gained  some  footing  in  the  courts  of  law  (see 
2  Keb.  5o3:  Salk.  5^7:  6  Mod.  11.  60.  101.),  the  stat. 
4  and  5  Ann.  c.  1 6".  at  length  enacted,  in  the  same  spirit  of 
equity,  that  in  case  of  a  bond  conditioned  for  the  payment 
of  money,  the  payment  or  tender  of  the  principal  sum  due, 
with  interest  and  costs,  even  though  the  bond  be  forfeited, 
and  suit  commenced  thereon,  shall  be  a  full  satisfaction  and 
discharge. 

And  this  rule  of  compelling  the  party  to  do  equity  who 
seeks  equity,  seems  to  be  the  reason  why  an  obligee  shall  have 
interest  after  he  has  entered  up  judgment;  for  though  in 
strictness  it  may  be  accounted  his  own  fault  why  he  did  not 
take  out  execution,  and  therefore  not  entitled  to  interest  ; 
yet,  as  by  the  judgment  he  is  entitled  to  the  penalty,  it  does 
not  seem  reasonable  that  he  should  be  deprived  of  it,  hut  upon 
paying  him  the  principal  and  interest,  which  incurred  as  well 
before  as  after  the  entering  up  of  the  judgment.  Ah,  Eq. 
92.  298. 

The  Court  of  Chancery  will  not  generally  carry  the  debt 
beyond  the  penalty  of  a  bond.  Yet  where* a  plaintiff  came 
to  be  relieved  against  such  penalty,  though  it  was  decreed,  it 
was  on  the  payment  of  the  principal  money,  interest,  and 
costs;  and  notwithstanding  they  exceeded  the  penalty,  this 
was  affirmed.  1  Vent.  350:  1  Eq.  Ab.  92:  Iff  Vin.  tit. 
Penalty:  3  Comm.  435  :  3  Bac.  Ab.  Obligation.  (A.)— And 
where  the  condition  of  a  bond  is  to  perform  a  collateral  act, 
damages  may  be  recovered  beyond  the  penalty,  and  the  court 
of  K.  B.  will  not  stay  the  proceedings  on  payment  of  the 
money  into  court.  2  Term  Hep.  388.  See  White  v.  Scaly, 
Dong.  49.  Semb.  contra  ;  but  the  authority  of  which  is  much 
shaken  by  the  case  in  t>  Term  Rep.  3SS.  where  Bullcr,  J. 
marked  that  there  were  several  cases  where  the  judgment 
i  had  been  carried  beyond  the  penalty,    6  Term  ltcp^wj 
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2  Marsh.  226.— Where  the  principal  is  the  same  sum  as  the 
penalty  of  the  bond,  and  the  condition  is  to  pay  lawful  interest, 
damages  may  be  recovered  beyond  the  penalty.  Ry.  Moo. 
Ca.  105.— In  Elliot  v.  Davis  [Bunh.  23.)  interest  on  a  bond 
was  decreed  (in  Scacc.)  to  be  paid,  though  it  exceeded  the 
penalty.  Sec  also  Collins  v.  Collins,  the  case  of  an  annuity, 
Bum  820  :  Holdip  v.  Otway3  2  Sauud.  106:  Bewail  v.  Price, 
Show.  P.  C.  1 5. 

Form  of  a  Bond  or  Obligation,  with  Condition  for  the 
Payment  of  Money. 
Know  all  men  by  these  presents,  That  I  David  Edwards, 
of  Lincoln  s  I  nit,  in  'the  county  of  Middlesex,  Esquire,  ant  held 
amf firmly  bound  to  Abraham  Barker,  of  Dale  Hall,  in  the 
county  of  Norfolk,  Esquire,  in  the  penal  sum  of  fett  thousand 
pounds,' of lawful  money  of  Great  Britain,  to  be  paid  to  the  said 
Abraham  Barker,  or  ' his  certain  attorney,  executors,  adminis- 
trators, or  assigns ;  for  which  payment  well  and  truly  to  he 
made,  I  bind  myself  thy  heirs,  executors,  and  administrators, 
firmly  by  these  presents,  sealed  with  my  Mat,  Dated  the  fourth 
\lau  of  September,  in  the  forty-sixth 'year  of  the  reign  (f  ont 
sovereign  Lord  George  the  Third,  by  the  grace  of  God,  of  the 
United  Kingdom  of  Great  Britain  and  Ireland  fang,  defender 
of  the  faith  and  so  forth,  and  in  the  year  of  our  Lord  one  thou- 
sand eight  hundred  and  

The  condition  of  this  obligation  is  such,  that  if  the  above 
bounden  David  Edwards,  his  heirs,  executors,  or  adminis- 
trators, do  and  shall  well  and  truly  pay,  or  cause  to  be  paid 
unto  the  above-named  Abraham  Barker,  his  executors,  admi- 
nistrators, or  assigns,  the  full  sum  of  five  thousand  pounds  of 
lawful  money  of  Great  Britain,  with  lawful  interest  for  the 
same,  on  the'  fourth  day  of  March  next  ensuing  the  date  of 
the  above  written  obligation,  then  this  obligation  shall  be  void, 
and  of  none  effect,  or  else  shall  be  and  remain  in  full  force 
and  virtue- 
Sealed  and  delivered,  being  ^ 

first  duly  stamped,  in  the  > David  Edwards  (L  S.) 
presence  of  J 
A,  B, 

For  irregular  forms  of  bonds  or  obligations,  see  1  Leon.  25  : 
3  Leon.  299  :  Cro.  Jac.  208.  60~.  Bro.  tit.  Obligation,  &c. ; 
from  whence,  and  other  authorities,  which  the  regularity  of 
modem  practice  has  rendered  uninteresting,  it  appears  that  the 
courts  always  inclined  to  support  the  justice  of  the  plain  tip's 
case,  without  much  regard  to  mere  errors  in  form,  or  arising 
from  accident. 

IK  Who  may  be  Obligors  or  Obligees.— AW  persons  who  ate 
enabled  to  contract,  and  whom  the  law  supposes  to  have  suffi- 
cient freedom  and  understanding  for  that  purpose,  may  bind 
themselves  in  bonds  and  obligations.  5  Co.  11*):  4  Co.  1 2  1  : 
1  Roll.  Ahr.  340. 

Hut  if  a  person  is  illegally  restrained  of  his  liberty,  by  being 
confined  in  a  common  gaol  or  elsewhere,  and,  during  such 
restraint,  enters  into  a  bond  to  the  person  who  causes  the  re- 
straint, the  same  may  be  avoided  for  duress  of  imprisonment. 
Co.  Lit.  253 :  2  Inst.  482.    Vide  tit.  Duress. 

So  in  respect  of  that  power  and  authority  which  a  husband 
has  over  his  wife,  the  bond  of  a  feme  covert  is  ipso  facto  void, 
and  shall  neither  bind  her  nor  her  husband.  See  tit.  Baron 
and  Feme. 

So  though  an  infant  shall  be  liable  for  his  necessaries,  such 
as  meat,  drink,  clothes,  physic,  schooling,  &c.  yet  if  he  bind 
himself  in  an  obligation,  with  a  penalty  for  payment  of  any  of 
those,  the  obligation  is  void.  Doct.  and  Stud.  113:  Co.  Lit. 
]  J2  :  Cro.  Jac.  494.  560 :  1  Sid.  112:1  Sulk.  219  :  Cro.  Efiz. 
()20.    See  tit.  Infants. 

So  an  infant  cannot  bind  himself  in  a  bond  with  a  penalty 
conditioned  for  payment  of  interest  as  well  as  principal.  8  East, 


Rep.  330.  And  though  the  infant  confirm  it  after  21,  still  it 
is  invalid,  unless  the  confirmation  be  of  as  high  a  nature  as 
the  bond.    3  Marsh,     S.  477- 

Also,  though  a  person  not?  compos  mentis  shall  nut  be  allowed 
to  avoid  his  bond,  by  reason  of  insanity  and  distraction,  yet  may 
a  privy  in  blood,  as  the  heir,  and  privies  in  representation,  as 
the  executor  and  administrator,  avoid  such  bonds;  also  if  a 
lunatic  after  office  found,  enters  into  a  bond,  it  is  merely  void. 

4  Co.  124.  Beverley's  case.  But  see  2  Stra.  1 104,  that  lunacy 
may  be  given  in  evidence  on  the  general  issue.  See  tit 
Lunatics. 

13 1  i  t  if  an  infant,  feme  covert,  &c.  who  are  disabled  bylaw 
to  contract  and  to  bind  themselves  in  bonds,  enter  together 
with  a  stranger,  who  is  under  none  of  these  disabilities,  into 
an  obligation,  it  shall  bind  the  stranger,  though  it  be  void  as 
to  the  infant,  &c.    1  Roll,  Rep.  41. 

If  a  servant  makes  a  bill  in  form,  lf  Memorandum,  that  I 
have  received  of  A.  fJ  to  the  use  of  inv  master  C.  I),  the  sura 
of  40/.  to  be  paid  at  Michaelmas  following,"  and  thereto  sets 
his  seal,  this  is  a  good  obligation  to  bind  himself ;  for  though, 
in  the  beginning  of  the  deed,  the  receipt  is  said  to  be  to  the 
use  of  the  master,  yet  the  repayment  is  general,  and  must  ne- 
cessarilv  bind  him  who  sealed ;  and  the  rather,  because  other- 
wise the  obligee  would  lose  his  debt,  he  having  no  remedy 
against  the  master.    Yele.  \3~.  Talbot  v.  GodbolL 

Infants,  idiots,  as  also  feme  coverts,  may  be  obligees;  and 
here  the  husband  is  supposed  to  assent,  being  for  his  advan- 
tage ;  but  if  be  disagrees,  the  obligation  has  lost  its  force;  so 
that  after  the  obligor  may  plead  non  est  factum;  but  if he 
neither  agrees  nor  disagrees,  the  bond  is  good ;  for  ins  conduct 
shall  be  esteemed  a  tacit  consent,  sinee  it  is  to  his  ad  vantage 

5  Co.  1 1 9.  6  :  Co.  Lit.  3.  a.    See  tit.  Baron  and  Feme. 

An  alien  may  be  an  obligee  ;  for  since  he  is  allowed  to  trade 
and  traffic  with  us,  it  is  but  reasonable  to  give  him  all  that 
security  which  is  necessary  in  his  contracts,  and  which  will  the 
better  '  enable  him  to  carry  on  his  commerce  and  dealings 
amongst  us.  Co.  Lit.  129.  b\  Moor.  431 :  Cro.  Eli?..  1  k2.  683: 
Cro.  Car.  9 :  1  Salfc.  46:  7  Mod.  15.    See  tit.  Alien. 

Sole  corporations,  such  as  bishops,  prebends,  parsons,  vicars, 
&c,  cannot  be  obligees,  and  therefore  a  bond  made  to  any  of 
these  shall  enure  to  them  in  their  natural  capacities ;  for  do 
sole  body  politic  can  take  a  chattel  in  succession,  unless  it  be 
by  custom  ;  but  a  corporation  aggregate  may  take  any  chattel, 
as  bonds,  leases,  &c.  in  its  political  capacity,  which  shall 
go  in  succession,  because  it  is  always  in  being.  Cro.  Eltz. 
464 :  Dyer,  48.  a :  Co.  Lit.  9-  « •  46,  a  :  Hob.  <)4  :  1  RolL  M 
515. 

If  a  drunken  man  gives  his  bond,  it  binds  him  ;  and  a  bond 
without  consideration  is  obligatory,  and  no  relief  shall  be  had 
against  it,  for  it  is  voluntary,  and  as  a  gift.  Jenk.  Cent.  109- 
But  see  Cole  v,  Robins,  Hill.  2  Ann.  per  Holt,  referred  to  in 
Bull.  N.  P.  172.  that  on  the  general  issue,  defendant  may 
give  in  evidence  that  they  made  him  sign  the  bond  when  be 
was  so  drunk  he  knew  not  what  he  did.  A  person  enters  vo- 
luntarily into  a  bond,  though  there  was  not  any  consideration 
for  it  ;  if  there  be  no  fraud  used  in  obtaining  the  same,  the 
bond  shall  not  be  relieved  against  in  equity  :  but  a  voluat»8 
bond  may  not  be  paid  in  a  course  of  administration,  so  as  to 
take  place  of  real  debts,  even  by  simple  contract ;  yet  it  shall 
be  paid  before  legacies.  1  Chan.  Cas.  \51.  An  heir  is  not 
hound,  unless  he  be  named  expressly  in  the  bond;  though  the 
executors  and  administrators  are.    Dy.  13. 

It  is  clearly  agreed  that  two  or  more  may  bind  themselves 
jointly  in  an  obligation,  or  they  may  bind  themselves  jointly 
and  severally  ;  in  which  last  case  the  obligee  must  sue  them 
jointly,  or  he  may  sue  any  one  of  them  at  his  election  ;  but  a 
they  are  jointly  and  not  severally  hound,  the  obligee  must  sue 
them  jointly  ;  also  in  such  case,  if  one  of  them  dies,  his  exe* 
cutor  is  totally  discharged,  and  the  survivor  and  survivors  W 
chargeable.  2  Roll.  Ahr.  1  US;  Jh/er,  If).  ;J  1  n  :  /i  Co.  1 9= 
85.  pi.  42:  1  SalL  393:  Carth.  ()l  :  1  Lutw.  696'. 


BOND,  HI,  IV, 


If  three  enter  into  an  obligation,  and  hind  themselves  in  the 
words  following,  Obligamns  not  et  ntmmque  nasi  rum  per  se 
prototoet  in  sofido,  these  make  the  obligation  joint  and  several. 
Dyer,  19.b.pl.  114. 

III.  The  Ceremonies  te  constitute  a  Bond, — It  is  said,  that 
there  are  only  three  things  essentially  necessary  to  the  malting 
a  good  obligation,  viz.  writing  on  paper  or  parchment,  seating, 
and  delivery;  but  it  hath  been  adjudged  not  to  be  necessary 
that  the  obligor  should  sign  or  subscribe  his  name;  and  that 
therefore,  if  in  the  obligation  the  obligor  be  named  Erlin,  and 
he  signs  his  name  Erlwin,  that  this  variation  is  not  material, 
because  subscribing  is  no  essential  part  of  the  deed,  sealing 
being  sufficient.  2  Co.  5.  a.  Godard's  case ;  Noy.  21. 85  :  Moor. 
96  i  Stile,  97:  2  Salk.  462  :  5  Mod.  281. 

And  though  the  seal  he  necessary,  and  the  usual  way  of  de- 
claring on  a  bond  is,  that  the  defendant  hv  his  bond  or  writing 
obligatory  sealed  with  Ins  seal,  acknowledged,  &c.  i  yet  if  the 
word  sealed  be  wanting,  it  is  cured  by  verdict  and  pleading 
over,  for  all  necessary  circumstances  shall  be  intended  ;  and  if 
it  were  not  sealed,  it  could  not  be  his  deed  or  obligation.  Di/er, 
It),  a  :  Cro.  Eliz.  57  1 .  737:  Cro.  Jac  420  :  2  Co.  5  :  1  Vent.'lO : 
3  Lev.  348 :  1  Salk.  141  :  6  Mod.  300*. 

Also,  though  sealing  and  delivery  be  essential  in  an  obliga- 
tion, yet  there  is  no  occasion  in  the  bond  to  mention  that  it  was 
sealed  and  delivered  ;  because,  as  Lord  Coke  says,  these  are 
things  which  are  done  afterwards.    2  Co.  5.  a. 

The  name  of  the  obligor  subscribed,  'tis  said,  is  sufficient, 
though  there  is  a  blank  for  his  christian  name  in  the  bond. 
Cro.  Ja c.  26*1.  Vide  Cro.  Jac.  558:  1  Mod.  107*  In  these 
cases,  though  there  be  a  verdic  t,  there  shall  not  he  judgment. 
Where  an  obligor's  name  is  omitted  to  be  inserted  in  the  bond, 
and  yet  he  signs  and  seals  it,  the  Court  of  Chancery  may  make 
'  good  such  an  accident;  and  in  ease  a  person  takes  away  a  bond 
:  fraudulently,  and  cancels*  it,  the  obligee  shall  have  as  much 
bene  lit  thereby  as  if  not  cancelled.  3  Chan.  Rep.  £)<).  18  k  — 
\\  here  a  man  was  bound,  and  not  said  to  whom  the  name  was 
supplied.  3  Lev.  21  :  2  Fes.  Sen.  100:  2  Jac.  #  Walk.  L — 
Where  the  obligatory  part  omitted  the  word  "  pounds,"  it  was 
supplied.    S  Barn,  ey  (\  5<iS. 

An  obligation  is  good  though  it  wants  a  date,  or  hath  a  false 
or  impossible  date  ;  for  the  date,  as  hath  been  observed,  is  not 
I   of  the  substance  of  the  deed  ;  but  herein  we  must  take  notice 

I  that  the  day  of  the  delivery  of  a  deed  or  obligation  is  the  day 
of  the  date,  though  there  is  no  day  set  forth.    2  Co  5.  God- 

II  dard's  case :  Not/.  21.  85,  86  :  Hob.  249  :  Stile,  97  :  Cro.  Jac. 
136.  2 (i  t :  Yelv'.  193 :  1  Sulk.  76  :  see  Styles  v.  IVardle,  4  Barn. 

I  #  C. :  Steel  v.  Mart,  4  Barn.  $  C\  72. 

If  a  man  declare  on  a  bond,  bearing  date  such  a  day,  but 
ii  docs  not  say  when  delivered,  this  is  good ;  for  every  deed  is 
f  supposed  to  be  delivered  and  made  on  the  day  it  hears  date; 
v  and  if  the  plaintiff*  declare  on  a  date,  he  cannot  afterwards 

reply  that  it  was  first  delivered,  at  another  day,  for  this  would 

he  a  departure.     Cro.  KHz.  77:;:  2  Lev.  3  kS  :   ]  Salic.  111. 

Vide  1  Bronni.  104:  1  Lev.  1<K>. 

A  plaintiff  may  suggest  a  date  in  a  bond}  where  there  is 
i  none,  or  it  is  impossible,  &c.  where  the  parties  and  sum  are 

sufficiently  expressed,  5  Mod.  282.  A  bond  dated  on  the 
\  same  day  on  which  a  release  is  made  of  all  things  up  to  the 

day  of  the  date,  is  not  thereby  discharged.  2  Roll  Rep.  255, 
■  j     If  the  bond  was  delivered  before  the  date,  on  issue,  non  est 

fad  urn,  joined  on  such  a  deed,  the  jury  are  not  estopped  to  find 

the  truth,  viz.  that  it  was  delivered  before  the  date,  and  it  is  a 
:  good  deed  from  the  delivery.  2  Co.  4.  6:  3  Keb.  332:  see 
\  4  Barn.  $  C.  72. 

A     A  person  shall  not  be  charged  by  a  bond,  though  signed  and 
sealed,  without  delivery,  or  words,  or  other  thing,  amounting 
I  to  a  delivery.    I  Leon.  140.    But  a  bond  or  deed  may  be  de- 
*  livered  by  words,  without  any  act  of  delivery ;  as  where  the 
obligor  says  to  the  obligee.  Go  and  take  the  said  writing,  or 
take  it  as  my  deed,  &c.    So  an  actual  delivery,  without  speak- 


ing any  word,  is  sufficient :  otherwise,  a  man  that  is  mute 
could  not  deliver  a  deed.  Co.  Lit.  36.  a:  Cro.  Eliz.  835: 
Leon.  193;  Cro.  Eliz.  122. 

Interlineation  in  a  bond,  in  a  place  not  material,  will  not 
make  the  bond  void ;  hut  if  it  be  altered  in  a  part  material,  it 
shall  be  void.  1  Nets.  Abr.  3<)1,  And  a  bond  may  be  void  by 
rasnre,  &e, ;  as  where  the  date.  &c.  is  rased  after  delivery, 
which  goes  through  the  whole.  5  liep.  c23.  If  the  words  in 
a  bund  at  the  end  of  a  condition,  That  then  this  obligation  to  be 
void,  are  omitted,  the  condition  will  be  void,  hut  not  the  obli- 
gation.   See  farther  Bac.  Ab.  Obligation.  (C.) 

IV.  The  Condition. — The  condition  of  a  bond  was,  that 
A.  L.  should  pay  such  a  sum  upon  the  25th  of  December,  or 
appear  in  Hilary  term  after  in  the  court  of  B.  R.  He  died 
after  the  25th  of  December,  and  before  Hilary  term,  and  had 
not  paid  any  thing  :  in  this  ease  the  condition  was  not  broken 
for  non-payment,  and  the  other  part  is  become  impossible  bv 
the  act  of  (  rod.  1  Mod.  Rep.  il(i5.  And  when  a  condition  i* 
doubt ful,  it  is  always  taken  most  favourably  for  the  obligor, 
and  against  the  obligee ;  but  so  as  a  reasonable  construction 
bu  made  as  near  as  can  be  according  to  the  intention  of  the 
parties.    Dyer,  51. 

If  no  time  is  limited  in  a  bond  for  the  payment  of  money,  it 
is  due  presently  and  payable  on  demand.  1  Rrownl.  53.  But 
the  judges  have  sometimes  appointed  a  convenient  time  in- 
payment, having  regard  to  the  distance  of  place,  and  the  time 
wherein  the  thing  may  be  performed.  And  if  a  condition  be 
made  impossible  in  respect  to  time,  as  to  make  payment  of 
money  on  the  30th  of  February,  &c.  it  shall  be  paid  presently. 
Jones,  143  :  see  1  Leon.  101. 

A  bond  made  to  enfeoff*  two  persons ;  if  one  dies  before  the 
time  is  past  wherein  it  should  be  done,  the  obligor  must  en- 
feoff the  survivor  of  them,  or  the  condition  will  be  broken  ;  and 
if  it  be  that  B.  and  others  shall  enjoy  land,  and  the  obligor 
and  13.  the  obligee  do  disturb  the  rust,  by  this  the  condition  is 
broken.  4*  H.  7-  1  :  Co.  Lit.  38  1-  Where  one  is  bound  to  do 
an  act  to  the  obligee  himself,  the  doing  it  to  a  stranger  by  ap- 
pointment of  the  obligee,  will  not  be  a  performance  of  the  con- 
dition. 2  Bulst.  149»  But  in  such  case  equity  would  relieve  ; 
and  probably  a  judge,  on  such  action  coming  before  him,  would 
order  plaintiff  to  be  non- suited.  If  the  act  be  to  be  done  at  a 
certain  place,  where  the  obligor  is  to  go,  to  Rome,  etc.,  and  lie 
is  to  do  the  sole  act  without  limitation  of  time,  he  hath  term 
during  life  to  perform  the  same:  if  the  concurrence  of  the 
obligor  and  obligee  is  requisite  it  may  be  hastened  by  the  re- 
quest of  the  obligee.  6  Rep.  30  :  1  Roll.  Abr.  437.  Where  no 
place  is  mentioned  for  performance  of  a  condition,  the  obligor 
is  obliged  to  find  out  the  person  of  the  obligee,  if  he  be  in 
Kngland,  and  tender  the  money,  otherwise  the  bond  will  be 
forfeited  ;  but  when  a  place  is  appointed,  he  need  seek  no 
farther.  Co.  Lit.  210:  Lit.  34-0.  And  if,  where  no  place  is 
limited  for  payment  of  money  due  on  a  bond,  the  obligor,  at 
or  after  the  day  of  payment,  meets  with  the  obligee,  and  ten- 
ders him  the  money,  but  he  goes  away  to  prevent  it,  the  obligor 
shall  be  excused.   8  Ed.  4, 

The  obligor,  or  his  servant,  &c.  may  tender  the  money  to 
save  the  forfeiture  of  the  bond,,  and  it  shall  be  a  good  perfonu- 
ance  of  the  condition,  if  made  to  the  obligee,  though  refused 
by  him  ;  yet  if  the  obligor  be  afterwards  sued,  he  must  plead 
that  he  is  still  readv  to  pav  it,  and  tender  the  money  in  court. 
Co.  Lit.  208. 

In  the  performance  of  the  condition  of  an  obligation,  the 
intention  of  the  parties  is  chiefly  to  be  regarded :  and  therefore 
a  performance  in  substance  is  sufficient,  though  it  differ  in 
words  or  some  material  circumstance  ;  as  if  one  be  bound  to  de- 
liver the  testament  of  the  testator,  if  he  plead  that  he  had  deli- 
vered letters  testamentary,  it  is  sufficient,  Bro.  Condition  158; 
17  Ed.  4.  3;  1  Roll.  Abr.  4^6, 

If  the  condition  of  an  obligation  he  to  procure  a  lawful  dis- 
charge, this  must  be  by  a  release,  or  some  discharge,  that  is 
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plead  able,  and  not  by  acquittance,  which  is  hut  evidence. 
1  Keb.  739.  - 

If  the  party  who  is  bound  to  perform  the  condition  disables 
himself,  this'is  a  breach  ;  as  where  the  condition  is,  that  the 
feoffee  shall  reinfeoif,  or  make  a  gift  in  tail,  &c.  to  the  feoffor, 
and  the  feoffee,  before  he  performs  it,  make  a  feoffment  or  gitt 
in  tail,  or  lease  for  life  or  years  in  prmsenti  or  juturo  to  another 
person,  or  marry  or  grant  a  rent-charge,  or  be  bound  in  a  sta- 
tute or  recognisance,  or  become  professed  ;  in  all  those  cases 
the  condition  is  broken;  for  the  feoth-e  has  either  disabled 
himself  to  make  any  estate,  or  to  make  it  in  the  same  plight  or 
freedom  in  which  he  received  il  ;  and  being  once  disabled,  he 
is  ever  disabled,  though  his  wife  should  die,  or  the  rent,  &c, 
should  be  discharged,  or  he  should  be  deraigned,  eve.  before  the 
time  of  the  reconveyance.  Co.  Lit.  221,  222:  PopL  110: 
1  Co.  25.  a  :  1  Roll.  Aon  44?  :  $  Co.  21.  a. 

Where  the  condition  is  in  the  conjunctive,  regularly  both 
parts  must  be  performed:  yet,  to  supply  the  intention  of  the 
parties,  it  is  held,  that  if  a  condition  in  the  conjunctive  be  not 
'  possible,  to  he  performed,  it  shall  be  taken  iu  the  disjunctive  ; 
as  if  the  condition  he,  that  he  and  his  executors  shall  do  such 
a  thing,  this  shall  be  taken  in  the  disjunctive*  because  he  can- 
not have  an  executor  in  his  life-time;  so  if  the  condition  be, 
that  he  and  his  assigns  shall  sell  certain  goods,  this  shall  be 
taken  in  the  disjunctive,  because  hoth  eannot  do  it.  1  Rol.  Abr. 
441;  On  en,  52:   1  Leofu  f^  Goulds.  7 1* 

See  farther  in  this  Diet.  tits.  Condition,  Consideration, 
Gaming,  Marriage;  as  to  Resignation  Bonds,  see  tit.  Parson, 
A  bond  made  with  condition  "not  to  give  evidence  against  a 
felon,  &c.  is  void  ;  but  the  defendant  must  plead  the  special 
matter.  2  Wilson,  341.  &c.  Condition  of  a  bond  to  indemnify 
a  person  from  any  legal  prosecution  is  against  law,  and  void. 
1  Luftr.  (i(>7.  And  if  a  sheriff  takes  a  bond  as  a  reward  for 
fining  of  a  thing,  it  is  void,  Salh\ 

A  bond  for  payment  of  a  sum  of  money  to  the  obligee,  to 
induce  him  to  discharge  a  person  in  his  custody  as  an  impressed 
sailor,  is  void.  9  East,  4 Hi,  A  bond  given  to  persons  who 
would  be  prejudiced  by  a  private  act  of  parliament,  in  consi- 
deration of  their  withdrawing  their  opposition  to  it,  is  not 
illegal.  Jac.  R.  64 :  2  Madd.  356 :  and  see  Bac.  Ab.  Obli- 
gation (C.)  (7th  ed.)  The  obligor  cannot  plead  that  the  con- 
sideration or  condition  of  the  bond  was  in  fact  different  from 
what  is  stated,  unless  he  shows  fraud  ;  for  he  is  estopped  by  his 
deed.  2  Barn.  cy  AdoL  544.  But  if  he  shows  fraud  or  illegality, 
he  may  so  plead.    2  WUs.  247:  9  East,  408  :  9  Bam.  $  C.  462. 

V.  L  The  Discharge  and  Satisfaction  of  Bonds.— Where  a 
lesser  sum  is  paid  before  it  is  due,  and  the  payment  is  accepted, 
it  shall  be  good  in  satisfaction  of  a  greater  sum  ■  but  after  the 
money  is  due,  then  a  lesser  sum,  though  accepted,  sluiil  not  be 
a  satisfaction  for  a  greater  sum.  Thus  in  debt  upon  bond 
conditioned  to  pay  Si.  defendant  pleaded  payment  of  51.  before 
1  he  day  mentioned  in  the  condition,  which  the  obligee  accepted 
in  satisfaction  of  the  bond,  and  upon  demurrer  this  was  ad- 
judged a  good  plea.  Moor,  617.  Vide  3  Bulsl.  301.— Payment 
after  the  day,  of  a  less  sum,  is  not  good,  as  the  bond  is  for- 
faited, at  common  law  ;  and  there  is  not  any  statute  to  relieve. 
See  Bac.  Ah.  Accord  and  Satisfaction.  (A.)  (7th  cd.) 

Debt  upon  bond  of  167.  conditioned  to  pay  Bl.  10s.  on  a 
certain  day  ;  the  defendant  pleaded,  that,  before  that  day,  he, 
at  the  request  of  the  plaint  iff,  paid  to  him  51.  which  he  ac- 
cepted in  satisfaction  of  the  debt ;  and  upon  demurrer,  the 
plaintiff  had  judgment,  because  the  defendant  had  pleaded  the 
uavment  of  the  5l,  generally,  without  alleging  that  it  was  in 
.satisfaction  of  the  debt.  It  is  true,  he  sets  forth,  that  it  was 
accepted  in  satisfaction  of  the  debt,  hut  it  ought  likewise  to  be 
paid  in  satisfaction.  5  Rep.  117-  Debt  UpOtl  bond,  condi- 
tioned, that  in  consideration  the  plaintiff  had  paid  121.  to  the 
defendant,  he  became  bound  to  pay  the  plaintiff  \2l.  if  he  lived 
one  month  after  the  date  of  that  bond  ;  and  if  not  paid  at  that 
time  then  to  pay  him  HI.  if  he  lived  six  months  after  the 


date  of  the  bond ;  the  defendant  pleaded,  that  after  the  six 
months  he  paid  plaintiff  8f„  and  then  gave  him  another  bond 
in  the  penalty  of  20/.  conditioned  to  pay  him  10/.  on  a  certain 
day,  in  full  satisfaction  of  the  other  bond,  and  that  the  plaintiff 
did  accordingly  accept  the  said  bond;  upon  a  demurrer  to  this 
plea,  it  was  held  ill ;  for  admitting  that  one  bond  might  be 
given  in  satisfaction  of  another,  yet  it  eannot  be  after  the  other 
is  forfeited,  as  it  was  in  this  case  ;  because  after  the  forfeiture 
the  penalty  is  vested  in  the  obligee,  and  a  less  sum  cannot  be  a 
satisfaction  for  a  greater.    1  LuL  464, 

It  hath  been  adjudged,  that  the  acceptance  of  one  bond  can- 
not be  pleaded  in  satisfaction  of  another  bond.  Go,  Car.  85: 
Moor,  872:  Cro.  Eliz.  7\6.  727:  2  Cro.  579-  Thus  in  debt 
on  a  bond  of  100/.  conditioned  for  the  payment  of  52L  10.?.  on 
a  certain  day,  the  defendant  pleaded  that  at  the  day,  ike.  he 
and  his  son  gave  a  new  bond  of  100/,  conditioned  for  the  pay- 
ment of  521.  10s.  at  another  day  then  to  come,  which  the 
plaintiff  accepted  in  satisfaction  of  the  old  bo/id;  and  upon 
demurrer  it  was  adjudged  for  the  plaintiff,  because  the  accept- 
once  of  a  new  bond  to  pay  money  at  another  day,  could  not  be 
a  present  satisfaction  for  the  money  due  on  the  day  when  it 
was  to  be  paid  on  the  old  bond.  I  Job.  68.  Hut  it  is  otherwise 
where  the  second  is  not  given  by  the  obligor  ;  as  in  debt  upon 
bond  a«*ainst  the  defendant  as  heir,  &c.  he  pleaded  that  his 
ancestor,  the  obligor,  died  intestate,  and  that  W.  R.  adminis- 
tered, who  gave  the  plaintiff  another  bond  in  satisfaction  of  the 
former :  there  was  a  verdict  for  the  defendant ;  and  it  being 
moved  In  arrest  of  judgment,  this  distinction  was  made,  that  if 
the  obligor,  who  gave  the  first  bond,  had  likewise  given  the 
second,  it  would  not  have  discharged  the  first;  but  in  this 
case  the  second  bond  was  not  given  by  him  who  gave  the  first, 
but  by  his  administrator,  which  had  mended  the  security,  k- 
cause  he  may  be  chargeable  de  bonis  propriis;  and  for  that 
reason  the  second  bond  was  held  to  be  a  discharge  of  the  first. 
1  Mod.  2CZ5.    See  Bac.  Ab.  Accord  and  Satis  faction.  (?tli  ed.) 

2.  A  bond  on  which  neither  principal  nor  interest  has  been 
demanded  for  20  years,  will  be  presumed  in  equity  to  be  satis- 
fied, and  be  decreed  to  be  cancelled  ;  and  a  perpetual  injunc- 
tion granted  to  stay  proceedings  thereon.  1  Ch.  Rep.  79" 
Finch.  Rep.  78 :  see'  Mod.  Ca.  22. — But  satisfaction  may  be 
presumed  within  a  less  period,  if  any  evidence  be  given  in  aid 
of  the  presumption;  as  if  an  account  between  the  parties  has 
been  settled  in  the  intermediate  time,  without  any  notice 
having  been  taken  of  such  a  demand. — Yet  length  of  time  is 
no  legal  bar,  it  is  only  a  ground  for  the  jury  to  presume  satis- 
faction. 1  Term  Rep'.  £J?0.  And  the  presumption  of  payment 
mav  be  rebutted  by  evidence  that  the  obligor  had  not  the 
means  of  paying.  *  Fladono  v.  Winter,  19  Ves.  196:  see 
1  Camp,  217 :  2  Moo.     Malk.  44. 

If  several  obligors  are  bound  jointly  and  severally,  ana  the 
obligee  make  one  of  them  his  executor,  it  is  a  release  of  the 
debt,  and  the  executor  cannot  sue  the  other  obligor*  S  (  "  1  r 
1  Salk.  300  :  and  vide  1  Jon.  345.  But  though  it  be  a  release 
in  law,  in  regard  it  is  the  proper  act  of  the  obligee,  yet  the 
debt  by  this  is  not  absolutely  discharged,  but  it  remains  asset* 
in  his  hands,  to  pay  both  debts  and  legacies.  Cro.  Car.  373: 
Yelv.  160.    See  tit.  Executor,  IV.  8. 

If  a  feme  sole  obligee  take  one  of  the  obligors  to  husband, 
this  is  said  to  be  a  release  iu  law  of  the  debt,  being  her  own 
act.    8  Co.  136.  a:  March.  128. 

If  one  obligor  makes  the  executor  of  the  obligee  his  executor, 
and  leaves  assets,  the  debt  is  deemed  satisfied,  for  lie  has 
power,  by  way  of  retainer,  to  satisfy  the  debt  ;  and  neiihcr  he 
nor  the  administrator  de  l>onis  non,  eye.  of  the  obligee  can  ever 
sue  the  surviving  obligor.    J  fob.  10. 

But  if  two  are  bound  jointly  and  severally  to  A.  ami  the 
executor  of  one  of  them  makes  the  obligee  his  executor,  yet 
the  obligee  may  sue  the  other  obligor.    2  Lev.  13.  bee  11 
Executor,  IV.  & 


If  two  are  jointly  and  severally  bound  in  an  obligation,  w 
the  obligee  release  to  one  of  them,  both  are  discharged. 


ml 


Lit.  232.  a.  But  a  covenant  not  to  sue  one  of  several  obligors 
has  not  this  effect.  Dean  v.  New  hath  8  Term  Rep.  168: 
6  Taunt.  23Q. 

Three  were  bound  jointly  and  severally  in  an  obligation,  and 
an  action  was  brought  against  one  of  them,  who  pleaded,  that 
the  seal  of  one  of  the  others  was  torn  off,  and  the  obligation 
cancelled,  and  therefore  void  against  all.  Upon  demurrer  it 
was  adjudged,  that  the  obligation,  by  the  tearing  off  the  seal  of 
one  of  the  obligors,  became  void  against  all,  notwithstanding 
the  obligors  were  severally  bound.  2  Lev-  220 :  2  Show.  28$: 
Sed.  qu. 

If  the  condition  of  a  bond  be,  that  a  clerk  shall  faithfully 
serve,  and  account  for  all  money,  &c.  to  the  obligee  and  his 
executors,  this  does  not  make  the  obligor  liable  for  money 
received  by  the  clerk  in  the  service  of  the  executors  of  the 
obligee,  who  continue  the  business,  and  retain  the  clerk  in  the 
same  employment,  with  the  addition  of  other  business,  and  an 
increase  of  salary.  1  Term  Hep.  287.  — But  such  a  bond  is  not 
discharged  by  the  obligees  taking  another  partner  into  their 
house  ;  it  is  a  security  to  the  house  of  the  obligees.  Ib.  2t)i.  n. 
And  so  also  as  to  a  similar  bond  to  trustees  for  an  insurance 
company.  It  is  a  security  to  the  existing  body  of  persons, 
carrying  on  the  same  business  under  the  same  name,  and  may 
be  sued  on,  though  the  shares  are  not  in  the  same  hands. 
12  East,  400.  But  if  the  bond  is  to  pay  to  C.  D.  and  E. 
all  sums  which  (her/  shall  advance,  it  does  not  cover  advances 
made  after  death  of  C  and  the  introduction  of  another  party. 
3  East,  484- :  and  see  3  Camp,  53.  acc.;  and  1  New  R.  34. 

VI.  Actions  and  Pleadings  on  Bonds. — In  a  bond  where  se- 
veral are  bound  severally,  the  obligee  is,  at  his  election,  to  sue 
all  the  obligors  together,  or  all  of  them  apart,  and  have  several 
iudgments  and  executions;  but  he  shall  have  satisfaction  but 
once,  for  if  it  be  of  one  only,  that  .shall  discharge  the  rest.  Dyer, 
ly.  310.  Where  two  or  more  arc  bound  in  a  joint  bond,  and 
only  one  is  sued,  he  must  plead  in  abatement,  that  two  more 
sealed  the  bond,  &c.  and  aver  that  they  are  living,  and  so  pray 
Judgment  de  billaf  cyr.  And  not  demur  to  the  declaration.  Sid. 
420. 

If  action  be  brought  upon  a  bond  against  two  joint  and  seve- 
ral obligors  jointly,  and  both  are  taken  by  capias,  here  the  death 
or  escape  of  one  shall  not  release  the  other;  but  the  same  kind 
of  execution  must  be  taken  forth  against  them:  it  is  otherwise 
when  they  are  sued  severally.    Hob.  5Q. 

Also,  if  two  or  more  be  jointly  hound,  though  regularly  one 
of  them  alone  cannot  be  sued,  yet  if  process  be  taken  out 
against  all,  and  one  of  them  only  appears,  but  the  others  stand 
out  to  an  outlawry,  he  who  appeared  shall  be  charged  with  the 
whole  debt.    9  Co.  11 9. 

1  f  a  bond  is  made  to  three,  to  pay  money  to  one  of  them, 
they  must  all  join  in  the  action,  because  they  are  hut  as  one  ob- 
ligee.   Yelv.  177. 

So  if  an  obligation  be  made  to  three,  and  two  bring  their  ac- 
■     tion,  they  ought  to  show  the  third  is  dead.    1  Sid.  238.  420 : 

1  f'ent.  34. 

Though  there  be  several  obligees,  yet  a  person  cannot  be 
bound  to  several  persons  severally  ;  and  therefore  an  obligation 
f    of  200/.  to  two,  to  pay  100/.  to  the  one,  and  the  other  100/.  to 
'    the  other,  is  a  void  condition.    Dyer,  350.  a.  pi.  20:  Hob.  172: 

2  Brown f.  207:  Yelv.  HI'. 

If  A.  bind  himself  in  a  sum  to  B.  to  pay  to  C,  who  is  a 
stranger,  a  payment  to  C.  is  a  payment  to  B.,  and  in  an  action 
upon  it,  the  count  must  be  upon  a  bond  payable  to  B.  1  Sid. 
295:  2  Keb.  81. 

In  debt  the  declaration  was,  that  the  defendant  became  bound 
in  a  bond  of  ,  for  the  payment  of  to  him,  his  attor- 
ney or  assigns,  and  on  oyer  of  the  bon^  it  appeared,  that  it  was 
to  pay  to  the  plaintiff's  attorney  or  assigns,  without  mention  of 
himself;  and  on  demurrer  for  this  variance  it  was  said,  that  the 
declaration  must  not  be  according  to  the  letter  of  the  obligation, 

VOL.  I. 


but  according  to  the  operation  of  the  law  thereupon.  6  AfW, 
228.    Robert  v.  Ham  age. 

So  if  A.  makes  a  bond  to  B.  to  pay  to  such  person  as  he  shall 
appoint;  if  B- does  not  appoint  one,  payment  to  him  is  a  pay- 
ment to  B.,  and  if  B,  appoint  none,  it  shall  be  paid  to  B.  him- 
self,  t;  Mud.  .^s. 

If  A,  by  his  I  )i  11  obligatory,  acknowledges  himself  to  be  indebted 
to  B.  in  the  sum  of  \0l.  to  be  paid  at  a  day  to  come,  and  hinds 
himself  and  his  heirs  in  the  same  bill  in  20/.  but  does  not  men- 
tion to  whom  he  is  bound,  yet  the  obligation  is  good,  and  he 
shall  be  intended  to  be  bound  to  B.  to  whom  he  acknowledged 
before  the  10/.  to  be  due.  2  Roll.  Abr.  148.  Franklin  v. 
Turner. 

If  an  infant  seal  a  bond,  and  be  sued  thereon.,  he  is  not  to 
plead  non  est  factum,  but  must  avoid  the  bond  by  special  plead- 
ing ■  for  this  bond  is  only  voidable,  and  not  in  itself  void. 
5  Rep.  liy.  But  if  a  bond  be  made  by  a  feme  covert,  she 
may  plead  her  coverture,  and  conclude  non  est  factum,  <§c  her 
bond  being  void.  10  Rep  119:  see  Bac.  Ab.  Obligation  (Ft): 
and  the  note  to  Thomas  Fraser's  Coke's  Reports,  vol.  5. 
1  1  y .  b.  Or  plead  non  est  factum,  and  give  coverture  in  evi- 
dence. If  abend  depends  upon  some  other  deed,  and  the  deed 
becomes  void,  the  bond  is  also  void. 

As  to  the  pleading  of  performance,  the  defendant  must  set 
forth  in  what  manner  he  hath  performed  it.  Thus,  in  debt  on 
a  bond,  with  condition  for  performance  of  several  things,  the 
defendant  pleads  that  the  condition  of  the  said  deed  was  never 
broken  by  him,  and  held  an  ill  plea:  because,  for  saving  the 
bond,  it  is  necessary  for  the  defendant  to  show  how  he  hath 
performed  the  condition  ;  and  this  sort  of  pleading  was  never 
admitted.    2  Vent.  156. 

So  if  he  had  pleaded  that  he  performed  every  thing,  it  had 
been  ill ;  for  the  particulars  being  expressed  in  the  condition, 
he  ought  to  plead  to  oat  h  particularly  ;  but  if  the  condition 
were  for  performance  of  covenants  in  an  indenture,  perform- 
ance wTere  generally  a  good  plea.  1  Lev.  302.  This  must  be 
understood  where  the  covenants  are  set  forth,  and  appear  to  be 
all  in  the  affirmative.  For  if  some  are  in  the  affirmative,  some 
in  the  negative,  or  any  in  the  disjunctive,  the  defendant  should 
plead  specially. 

In  debt  on  an  obligation  for  payment  of  money,  &c.  the  de- 
fendant pleads,  that  at  the  time  and  place  he  was  ready  to  pay 
the  money,  hut  that  nobody  was  there  to  receive  it ;  and  held 
ill  on  a  general  demurrer,  for  want  of  stating  a  tender,  for  the 
tender  only  is  traversable,    3  Lev.  104. 

In  debt  on  a  bond  with  condition,  the  defendant  pleads  a  col- 
lateral plea,  which  is  insufficient ;  the  plaintiff  demurs,  and 
hath  judgment,  without  assigning  a  breach  ;  for  the  defendant, 
by  pleading  a  defective  plea,  by  which  he  would  excuse  his  non- 
performance of  the  condition,  saves  the  plaintiff  the  trouble  of 
assigning  a  breach,  and  gives  him  advantage  of  putting  himself 
on  the  judgment  of  the  court,  wrhether  the  plea  be  good  or  not ; 
but  if  the  plaintiff  had  admitted  the  plea,  and  made  a  replica- 
tion which  showed  no  cause  of  action,  it  had  been  otherwise; 
but  if  the  replication  were  idle,  and  the  defendant  demur  red, 
yet  the  plaintiff  should  have  judgment  without  assigning  a 
breach.  1  Lev.  55.  84:  3  Lev.  17-  24.  This  must  mean,  if 
the  plea  was  had  in  substance. 

And  in  all  cases  of  debt  on  an  obligation  with  condition 
(that  of  a  bond  to  perform  an  award  only  excepted),  if  the  de- 
fendant plead  a  special  matter,  that  admits  and  excuses  a  non- 
performance, the  plain  tiff  need  only  answer,  and  falsify  the 
special  matter  alleged ;  for  he  that  excuses  a  non -performance 
admits  it,  and  the  plaintiff  need  not  show  that  w  hich  the  de- 
fendant hath  supposed  and  admitted.    Salic.  138. 

But  if  the  defendant  pleads  a  performance  of  the  condition, 
though  it  be  not  well  pleaded,  the  plaintiff,  in  his  replication, 
must  show  a  breach  ;  for  then  he  has  no  cause  of  action,  unless 
he  show  it :  and  this  difference  will  give  he  true  reason,  and 
reconcile  the  following  cases,  1  Salh*  1 38  ;  1  Lev.  55.  84.  226  : 
2  a 
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1  Saund.  102.159-317:  3  Lev*  17'  ~>4:  1  VenU  1U:  Cr°' 
Eliz.320:  Yelv.  IS.  .  , 

But  by  stat.  4  iiaffe,  c.  16.  if  an  action  of  debt  be  brought 
on  single  bill,  or  judgment,  after  money  paid,  such  payment 
may  be  pleaded  in  bar.  So  if  a  bond  with  a  condition,  upon 
payment  of  principal  and  interest  due  by  the  condition,  though 
such  payment  was  not  strictly  made  according  to  the  condition, 
yet  it  maybe  pleaded  in  bar 

*  Bv  stat.  8  and  9  IV.  3.  c.  1  L  §  S,  in  actions  on  bonds  for  per* 
f'onuance  of  covenants,  the  plaintiff  may  (which  is  held 
must)  assign  as  rnanv  breaches  as  he  pleases,  and  the  jury 
may  assess  damages,  the  defendant  paying  the  damages,  exe- 
cution may  be  staid:  but  the  judgment  to  remain  to  answer 
any  future  breach,  and  plaintiff  may  then  have  scire  facias 
against  the  defendant;  and  so  tidies  quoties.  As  to  the  cases 
which  arc  and  are  not  within  this  statute,  see  Bac.  Ab. 
Obligation.  (F.)  (7th  ed.)  Generally  it  applies  to  all  bonds 
except  those  conditioned  for  payment  of  a  gross  sum. 

In  debt  on  a  bond,  the  defendant  may  have  several  pleas  in 
bar  ;  as  if  the  plaintiff  sue  as  executor,  the  defendant  may 
plead  the  release  of  the  testator  for  part,  and  for  the  residue 
the  release  of  the  plaintiff,  so  he  may  plead  payment  as  to  part, 
and  as  to  the  rest  an  acquittance.    1  Salic.  180. 

But  a  defendant  in  an  action  on  a  bond  cannot  plead  non  est 
factum,  and  a  tender  as  to  part.    5  Term  Rep.  97- 

In  debt  on  an  obligation  the  defendant  cannot  plead  nil  debet, 
but  must  deny  the  deed  by  pleading  non  est  fad  urn;  for  the 
seal  of  the  party  continuing,  it  must  be  dissolved  co  ligamine 
quoligatnr.    Hard.  332:  Hob.  218. 

In  bonds  to  save  harmless,  the  defendant  being  prosecuted,  is 
to  plead  non  damnijlcatus,  §c. 

The  stealing  of  any  bond  or  hill,  &c.  for  money,  being  the 
property  of  any  one/ made  felony,  as  if  offenders  had  taken 
other  goods  of  like  value.  Stat.  7  and  3  G.  4.  c.  29.  §  5.  Sec 
tit.  Felony, 

BONDAGE,  Is  slavery;  and  bondmen,  in  Domesday,  are 
called  servi,  but  rendered  different  from  villani.—  Et  de  toto 
tenemento,  quod  de  ipso  tend  in  bondagfo  in  soca  de  Nortone 
cum.  pertin.    Mon,  Angl  %  par.  foL  u'oy.    See  Naiivus. 

BONIS  NON  AMOVENDIS.  A  writ  directed  to  the 
sheriffs  of  London,  fcc,  where  a  writ  of  error  is  brought ;  to 
charge  them  that  the  person  against  whom  judgment  is  obtained 
be  not  suffered  to  remove  his  goods,  till  the  error  is  tried  and 
determined.    Reg*  Grig.  131, 

BONIUM,  sen  BOVIUM.  Boverton,  or  Cowbridge,  in 
Glamorganshire,  also  Bangor,  in  Flintshire. 

BOOKS.  By  stat.  7  A.  c.  14.  §  10.  if  any  book  shall  he  taken 
or  otherwise  lost  out  of  any  parochial  library,  any  justice  may 
grant  his  warrant  to  search  for  it ;  and  if  it  shall  be  found,  it 
shall,  by  order  of  such  justice,  be  restored  to  the  library. 

The  sole  right  of  printing  books,  bequeathed  to  the  two  Uni- 
versities of  England,  the  four  Universities  of  Scotland,  and  the 
Colleges  of  Eton,  Westminster  and  Winchester  is  secured  to 
them  by  stat.  15  G.  3.  c.  53. 

From  the  7th  lo  the  11th  century  hooks  were  very  scarce. 
To  that  was  chiefly  owing  the  universal  ignorance  which  pre- 
vailed during  that  period.  After  the  Saracens  conquered  Egypt 
in  the  seventh  century,  the  communication  with  that  country  (as 
to  Europe,  Sec.)  was  almost  entirely  broken  off,  and  the  papyrus 
no  longer  in  use.  So  that  paper  was  used,  and  as  the  price  of 
that  was  high,  books  hecame  extremely  rare,  and  of  great  value. 
Vide  Robertson's  History  of  Charles  the  Fifth,  I  vol.  233, 
234.. 

In  the  eleventh  century  the  art  of  making  paper  was  in- 
vented, the  number  of  manuscripts  was  therein'  increased,  and 
the  study  of  the  sciences  greatly  facilitated.  See  farther  as  to 
Books,  tit.  Literary  Property. 

BOOK  of  RATES.    See  title  Customs. 

BOOK  of  RESPONSES,  is  that  which  the  director  of  the 
chancery  keeps,  particularly  to  note  a  seizure,  when  he  gives 


order  to  the  sheriff  in  that  part  to  give  it  to  an  heir,  whose  ser- 
vice has  been  returned  to  him.  The  form  of  it  is  resjjondtat 
vice  comes,  $c.    Scotch  Diet. 

BOOKSELLERS,  and  authors  of  books,  &c.  See  title 
Literaru  Property. 

BOOTING,  or  BOTING-CORN,  rent-corn,  anciently  so 
called.  The  tenants  of  the  manor  of  Haddenham,  in  com. 
Bucks,  formerly  paid  booting  corn  to  the  prior  of  Rochester. 
Aniitp  of  Purveyance,  fol.  418.  It  is  thought  to  he  so  called, 
as  being  paid  by  the  tenants  by  way  of  bote,  or  boot,  viz.,  as  a 
compensation  to  the  lord  for  his  making  them  leases,  &c. 

BOHCOVICUS  and  BOROVICUM.  Berwick-upon-Tweed 

BORDAGIUM.    See  Bordlode. 

BORDARIA.    A  cottage,  from  the  Sax.  lord,  domus. 

BO R D  A  RI 1,  or  BOR D I M  A NN I.  These  words  often  occur 
in  Domesday,  and  some  think  they  mean  boors,  husbandmen! 
or  cottagers.  In  the  Domesday  inquisition  they  were  distinct 
from  the  villain;  and  seemed  to  be  those  of  a  less  servile  condi- 
tion, who  had  a  bord  or  cottage,  with  a  small  parcel  of  land 
allowed  to  them,  on  condition  they  should  supply  the  lord  witl 
poultry  and  eggs,  and  otber  small  provisions,  for  his  board  or 
entertainment.  Some  derive  the  word  bordarii  from  the  old 
Gall,  bords,  the  limits  or  extreme  parts  of  any  extent ;  as  the 
borders  of  a  country,  and  the  borderers  inhabitants  in  those 
parts.  Spclm. 

BORDER  WARRANT.  The  judge  ordinary  on  either 
side  of  the  border  betwixt  England  and  Scotland,  gives  war- 
rant for  arresting  the  person  or  effects  of  an  inhabitant  of  the 
opposite  side,  until  he  finds  security  judicio  sisti 

BORD-HALFPEN  Y,  Sax.  bord,  a  table,  and  halpert^  or 
half- penny.  SpehnJ]  A  small  toll,  by  custom  paid  to  the  lord 
of  the  town  for  setting  up  boards,  tables,  booths,  &c.  in  fairs 
and  markets. 

BORDLANDS.  The  demesnes  which  lords  keep  in  their 
hands  for  the  maintenance  of  their  boa?*d  or  table.  Bract.  libA. 
tract.  3.  c.  [).  Spchn. 

BORDLODE,  or  BORDAGE.  A  service  required  of 
tenants  to  carry  timber  out  of  the  woods  of  the  lord  to  his  house: 
or  it  is  said  to  he  the  quantity  of  food  or  provision,  which  the 
bordarii,  or  bordmen,  paid  for  their  bord  lands.  The  old  Scots 
had  the  term  of  burd,  and  meei-burd  for  victuals  and  provisions ,: 
and  burden  sack,  for  a  sack  full  of  provender :  from  whence  it 
is  probable  came  our  word  burden.  Spclm. 

BORD- SERVICE.  A  tenure  of  bord-lauds;  by  which 
some  lands  in  the  manor  of  Fulham  in  com.  Mid.  and  elsewhere, 
are  held  of  the  bishop  of  London,  and  the  tenants  do  now  pay 
six-pence  per  acre  in  lieu  of  finding  provision,  anciently  tor 
their  lord's  board  or  table.  Blount. 

BORD-BRIGCH,  borg-bryce,  or  burg-bryck,  Sax.]  A 
breach  or  violation  of  surety-ship,  pledge-breach,  or  breach  »f 
mutual  fidelity. 

BO U EL- FOLK,  i,  e.  country  people,  from  the  Fr.  Swiff, 
foccus,  because  they  covered  their  heads  with  such  stuffs 
Blount. 

BORGH  UPOX  WEIR  OF  LAW,  is  to  find  caution  to 

answer  as  law  will.    Scotch  Diet. 
BORLASIUS.  Borlace. 

BOROUGH,  Fr.  burg,  Lat.  burgus,  Sax.  borkoe7\  Sigmfi* 
a  corporate  town,  which  is  not  a  city  ;  and  also  such  a  townor 
place  as  sends  burgesses  to  parliament.  Verstegan  saith,  that 
burg,  or  burgh,  whereof  we  make  our  borough,  metaphorical!? 
signifies  a  town  having  a  wall,  or  some  kind  of  inclosu re  about 
it :  and  all  places  that,  in  old  time,  had  among  our  fc^f? 
the  name  of  borough,  were  one  way  or  other  fenced  orfWtnw 
Lit.  §  But  sometimes  it  is  used  for  villa  insigmor,M* 

country  town  of  more  than  ordinary  note,  not  walled.   A  bo- 
rough'is  a  place  of  safety,  protection,  and  privilege,  according 
to  Somner;  and  in  the  reign  of  king  Hen.  IL  burgh 
great  privileges,  that  if  a  bond-man  or  servant  remained 
borough  a  year  and  a  day,  he  was  by  that  residence  mailea  "#* 
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man.  Glanvillc.  And  why  these  were  called  free  burghs ^  and 
the  tradesmen  in  them  free  burgesses,  was  from  a  freedom  to 
buy  and  sell,  without  disturbance,  exempt  from  toll,  &c.  granted 
by  charter.  It  is  conjectured  that  borhoc,  or  borough,  was  also 
formerly  taken  for  those  companies  consisting  of  tun  families, 
which  were  to  be  pledges  for  one  another:  and  we  are  told  by 
some  writers  that  it  is  a  street  or  row  of  houses  close  to  one 
another.  Bract,  lib,  3.  tract,  2.  c.  10:  Lamb,  Duty  of  Const, 
p.  8.  Vide  Squire's  A  agio- Saxon  Government,  236.  24?.  251. 
254.  258.  262.  864,  Trading  boroughs  were  first  formed  in  the 
time  of  Alfred.    Squire,  247.  25  L 

In  Scotland  boroughs  are  divided  into  royal  boroughs  and  bo- 
roughs of  barony  j  the  former  holding  of  the  king,  the  hitter 

of  a  subject.  The  magistrates  of  royal  boroughs  have  the  same 
jurisdiction  within  the  borough  as  sheriffs  in  their  counties. 
A  borough  is  now  generally  understood  to  he  a  town,  either 

corporate  or  not,  that  sends  burgesses  to  parliament.     1  Comm. 

114.  and  Coleridge's  Note  there.    See  title  Burgage-T enure, 

Parliament. 

BOROUGH  COURTS.    Vide  Courts. 

BOROUGH   HEADS,  Bonouftn-uoLDKiis,  Bohsiiold- 

&B8|  or  Buusholders,  quasi  borh-eal^ters.    See  title  Head* 

borough. 

BOROUGH-ENGLISH.  A  custom  relative  to  the  descent 
of  lands,  in  some  ancient  boroughs,  and  copyhold  manors,  that 
estates  shall  descend  to  (he  youngest  son;  or,  if  the  owner  hath 
no  issue,  to  his  younger  brother  j  Lilt.  §  Iu'5  ;  as  in  Edmunton, 
&c.    Kitch.  102. 

This  is  so  named,  in  contradistinction,  as  it  were,  to  the  Nor- 
man customs,  and  is  noticed  by  Glaneille,  lib.  7*  c.  3. 

Littleton  gives  the  following  reason  for  this  custom.  Be- 
cause the  younger  son,  by  reason  of  his  tender  age,  is  not  so 
capable  as  the  rest  of  his  brethren  to  help  himself.  Other  au- 
thors have,  indeed,  given  a  much  stranger  reason  for  this  cus- 
tom, as  if  the  lord  of  the  fee  had  anciently  a  right  of  concu- 
binage with  his  tenant's  wife  on  her  wedding  night ;  and  that 
therefore  the  youngest  son  was  most  certainly  the  tenant's  off- 
spring. But  it  does  not  appear  that  this  custom  ever  prevailed 
in  England  (nor  even  in  Scotland),  though  that  error  for  a  long 
time  prevailed.  See  this  Diet.  tit.  Mercheta  Mulierum. — Pos- 
sibly this  custom  of  borough-english  may  be  the  remnant  of  the 
pastoral  state  of  our  British  and  German  ancestors,  in  which 
the  youngest  child  was  necessarily  most  helpless.  See 
c2  Comm.  83, 

This  custom  goes  with  the  land,  and  guides  the  descent  to 
the  youngest  son,  although  there  be  a  devise  to  the  contrary. 
2  Lev.  138.  If  a  man,  seised  in  fee  of  lands  in  borough- 
english,  makes  a  feoffment  to  the  use  of  himself  and  the  heirs 
male  of  his  body,  according  to  the  course  of  the  common  law, 
and  afterwards  die  seised,  having  issue  two  sons,  the  youngest 
son  shall  have  the  lands  by  virtue  of  the  custom,  notwithstand- 
ing the  feoffment.    Dyer,  1  79- 

If  a  copyhold  in  borough-english  be  surrendered  to  the  use 
of  a  person  and  his  heirs,  the  right  will  descend  to  the  youngest 
son  according  to  the  custom.  1  Mod,  102.  And  &  youngest 
son  shall  inherit  an  estate  in  tail  in  borough-english.  Noy,  lOh". 
But  an  heir  at  common  law  shall  take  advantage  of  a  condition 
annexed  to  borough-english  land  ;  though  the  youngest  son 
shall  lie  entitled  to  all  actions  in  right  of  the  land,  Sec. 
1  Nels.  Ab.  3ty6.  And  the  eldest  son  shall  have  tithes  arising 
out  of  land  borough-english;  for  tithes  of  common  right  are 
not  inheritances  descendible  to  an  heir,  hut  come  in  succession 
from  one  clergyman  to  another.    Ibid,  3<IJ. 

Borough-english  land  being  descendible  to  the  youngest  son, 
if  a  younger  son  dies  without  issue  male,  leaving  a  daughter, 
such  daughter  shall  inherit  jure  representation  is,  1  Salic.  2VA. 
It  hath  been  adjudged  where  a  man  hath  several  brothers,  the 
youngest  may  inherit  lands  in  borough-english:  yet  it  is  said 
where  a  custom  is,  that  land  shall  go  to  the  youngest  son,  it 
doth  not  give  it  to  the  youngest  uncle,  for  customs  shall  be 
taken  strictly  ;  and  those  which  fix  and  order  the  descents  of 


inheritance,  can  be  altered  only  by  parliament.  Dyer,  179: 
4,  Leon.  384 :  Jenk.  Cent.  220. 

By  the  custom  of  borough-english,  the  widow  shall  have  the 
whole  of  her  husband's  lands  in  dower,  which  is  called  her  free* 
bench;  and  this  is  given  to  her  the  better  to  provide  for  the 
younger  children,  with  the  care  of  whom  she  is  entrusted. 
Co,  Lit.  33,  1 1 1  :  F,  N.  B.  150:  Mo,  pi.  566, 

Borough-english  is  one  of  those  customs  of  which  the  law 
takes  particular  notice  ;  there  is  no  occasion  to  prove  that  such 
custom  actually  exists,  but  only  that  the  lands  in  question  are 
subject  thereto.  ]  Comm.  76\  But  the  extension  of  the  cus- 
tom to  the  collateral  line  must  be  specially  pleaded.  Robinson 
Gavelk.  SB,  43.  93.  And  as  borough-english  may  be  extended 
by  special  custom,  so  may  it  be  restrained ;  and  therefore  the 
customary  descent  may  he  confined  to  fee- simple.  Mar.  54 
cited  Robins,  Appendix  z  see  1  Inst.  110.  b,  in  U* 

BOROUGH  GOODS.  As  to  their  being  devisable,  see 
tits.  Will,  Executor. 

BORROWING.    See  tit.  Bailment. 

BO RS HOLDERS.    See  tit.  Ileadborongh. 

BORTMAGAD,  Sax.  Bord,  domus  §  Magad.  ancilla^  A 
house -maid.  Spehn. 

BOSCAGE,  hoscagium,^  That  food  which  wood  and  trees 
yield  to  cattle  ;  as  mast,  &c.  from  the  Ital.  bosco,  stlva :  but 
Man  wood  observes,  to  be  quit  de  boscagio,  is  to  be  discharge.! 
of  paying  any  duty  of  wind-fall  wood  in  the  forest.  See 
Spehn.  in  ?t, 

BOSCARIA.    Wood-houses  ;  from  boscus;  or  ox-houses* 
from  bos.    Sec  Boslar  :  Mon,  Angl,  torn,  2.  foL  302* 
DE  BOSCO.    Bois,  boys. 

DE  BOSCO  ARSO.    Brentwood,  or  burnt .wood. 
DE  BOSCO  ROARDL  Borhard. 

BOSCUS.  An  ancient  word,  signifying  all  manner  of 
wood;  Bosco  f  Italian,  bois,  French.  Boscus  is  divided  into 
high  wood  or  timber,  hautboys,  and  coppice  or  under- woods, 
sub-boscus,  sub-bois:  but  the  high  wood  is  properly  called 
salt  us,  and  in  Fleta  we  read  it  maeremium.  Cum  una  ca  recta 
de  moriuo  bosco.    Pat.  1 0  H.  6. 

BOSINNUS.  A  certain  rustical  pipe,  mentioned  in  ancient 
tenures. 

BOSTAR.    An  ox  stall.    Mat,  Paris,  anno  1234. 

BOTE,  Sax.]  A  recompense,  satisfaction,  or  amends.  The 
Saxon  bote  is  synonymous  to  the  word  estovers.  See  tit.  Com- 
mon of  Estovers.  House-bote  is  a  sufficient  allowance  of  wood 
to  repair,  or  burn  in  the  house ;  which  latter  is  sometimes 
called  fire-bole.  Plough-botc  and  cart-bote,  are  wood  to  be 
employed  in  making  and  repairing  all  instruments  of  husban- 
dry :  and  hay-  bote  or  hedge-bole,  is  wood  for  repairing  of  hays, 
hedges,  or  fences.  2  Comm.  3T>.  Hence  also  comes  man-hotc, 
compensation,  or  amends  for  a  man  slain,  &c.  In  king  Ina's 
laws  it  is  declared  what  rate  was  ordained  for  expiation  of  this 
offence,  according  to  the  quality  of  the  person  slain.  Lamb. 
€aP-  99*  From  hence,  likewise,  we  have  our  common  phrase 
to-boot,  i.  e.  compensations  gratia. 

BOTELESS.  In  the  charter  of//.  1,  to  Tho.  archbishop 
of  York,  it  is  said,  that  no  judgment  or  sum  of  money  shall 
acquit  him  that  commits  sacrilege;  but  he  is  in  English  called 
hot  el  ess,  viz.  without  emendation.  Lib.  Albus  penes  Cap.  de 
Suthnei.  int.  Plac.  Trin.  12  Ed.  2.  Ebor,  48.  We  retain  the 
word  still  in  common  speech ;  as  it  is  bootless  to  attempt  such 
a  thing  ;  that  is,  it  is  in  vain  to  attempt  it. 

BOfELLARlA.  A  buttery  or  cellar,  in  which  the  butts 
and  bottles  of  wine,  and  other  liquors,  are  deposited. 

BOTHA,  A  booth,  stall,  or  standing,  in  a  fair  or  market. 
Mon.  Angl.  2  par.  foL  132. 

BOTH  AG  If  M.  Boothage,  or  customary  dues  paid  to  the 
lord  of  the  manor  or  soil,  for  the  pitching  and  standing  of 
booths  in  fairs  or  market*.    Pa roc h.  Antiq*  p.  680. 

BOTHNA,  or  buthna,  seems  to  be  a  park  where  cattle  are 
inclosed  and  fed.     Hector  Borthius,  lib.  7-  cap.  1-3.  Bothcna 
also  signifies  a  barony,  lordship,  &c.  Skene. 
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BOTILER  OF  THE  KING  (pincema  regis),  is  an  officer 
that  provides  the  king's  wines,  who  (according  to  Fleta),  may 
by  virtue  of  his  office,  choose  out  of  every  ship  laden  with  sale 
wines,  one  cask  before  the  mast,  and  one  behind.  Fleftt,  lib- 
c.  21.  This  officer  shall  not  take  more  wine  than  he  is  com- 
manded, of  which  notice  shall  be  given  by  the  steward  of  the 
kind's  house,  &c.  on  pain  of  forfeiting  double  damages  to  the 
party  grieved  ;  and  also  to  be  imprisoned  and  ransomed  at  the 
pleasure  of  the  king.  Stat.  25  Ml  3.  sL  5.  c.  21  :  see  tit. 
f  'ustoms.  As  to  butlerage  and  prisage,  see  Bac.  Ab.  Smuggling. 
(C.)  (7th  ed.) 

BOTTOMRY,  or  ottomrcc,  fmnus  nauficum.^  Is  gene- 
rally where  a  person  lends  money  to  a  merchant,  who  wants  it 
to  tVaffick,  and  is  to  he  paid  a  greater  sum  at  the  return  of  a 
certain  ship,  standing  to  the  hazard  of  the  voyage  ;  and  in  this 
ease,  though  the  interest  he  greater  than  that  allowed  by  law, 
it  is  not  usury.  See  this  subject  more  fully  treated  under  tit. 
Insurance. 

The  Court  of  Admiralty  has  an  established  jurisdiction  over 
bottomry  bonds,  which  are  founded  upon  sea-risks,  and  defeasi- 
ble by  the  destruction  of  the  ship  in  the  course  of  her  voyage  : 
but  where  a  bond  was  not  defeasible  by  any  such  casualty, 
and  remained  in  full  force  whether  the  ship  sunk  or  swam,  the 
Admiralty  Court  doubted  its  jurisdiction  to  proceed  upon  it. 

In  bottomry-bonds,  which  are  contracts  in  the  nature  of 
mortgages  of  ships,  the  lender  and  not  the  borrower  is  to 
run  the  risk,  in  consideration  of  the  exorbitant  interest  allowed 
as  the  ptdium  periculi.  A  bond  reserving  maritime  interest, 
but  excluding  sea- risk,  is  void.    Alias,  2  Hagg.  48. 

HO V ATA  TERR/E.  As  much  land  as  one  ox  can  plough. 
Man.  Angl  par.     fhi  91 :  see  Oxgang. 

BGUCHE  OF  COURT,  commonly  called  budge  of  court, 
was  a  certain  allowance  of  provision  from  the  king,  to  Jus 
knights  and  servants  that  attended  him  in  any  military  expedi- 
tion.  The  French  avow  bouche  a  court,  is  to  have  an  allow- 
ance at  court,  of  meat  and  drink  :  from  bouche,  &  mouth.  But 
sometimes  it  extended  only  to  bread,  beer,  and  wine.  And 
this  was  anciently  in  use  as  well  in  the  houses  of  noblemen  as 
in  the  kind's  court. 

BOY\EKIUM,  or  boveria.  An  ox-house.  Mon.  AngL  par.  2. 
fol.  210. 

BO  VETTUS.  A  young  stecror  castrated  bullock.  Paroch. 
Antiq.  p.  287. 

BOVICULA.  An  heifer  or  young  cow;  which,  in  the 
East  Hiding  of  Yorkshire,  is  called  a  wttee,  or  whey. 

BOL  CrH  OF  A  TREE.  Seisin  of  land  given  by  it,  to  hold 
of  the  donor,  in  capite.    Mad.  Exch*  i.  6'2.    See  tit.  Entry. 

BOUND,  or  boundary,  bunda.^  The  utmost  limits  of  land, 
whereby  the  same  is  known  and  ascertained.  See  4  Inst.  318: 
and  tit.  Abuttals. 

BOUNDARIES  OF  COUNTIES,  &c.  By  star.  7  G.  4. 
c.  tf4.  §  1-  felonies  and  misdemeanors  committed  on  the 
boundaries  of  counties,  r  within  500  yards  thereof,  or  begun 
in  one  county  and  completed  in  another,  may  be  tried  in 
cither.  And  by  §  13.  where  the  side,  centre  bank,  &c.  of  any 
river,  canal,  or  highway,  constitutes  the  boundaries  of  two 
counties,  offences  commit  ed  in  any  journey  or  voyage,  may  be 
tried  in  any  county  through  which  the  course  of  the  voyage  or 
journev  mav  have  been. 

BOUND  BAILIFFS.    See  tit.  Baittjfif. 

BOUNTIES  ON  EXPORTATION.  See  tit  Navigation 
Ad. 

BOUNTY  OF  Q.  AWE,  for  maintaining  poor  clergymen. 
See  FitSt  Fruits. 

BOW- BEARER.  An  under  officer  of  the  fores I,  whose 
office  is  to  oversee,  and  true  inquisition  make,  as  well  of  sworn 
men  as  unsworn,  111  every  bailiwick  of  the  forest ;  and  of  all 
manner  of  trespasses  done,  either  to  vert  or  venison,  and  cause 
them  to  be  presented,  without  any  concealment,  in  the  next 
court  of  attachment,  kc.    Crowpt.  Juris,  fol.  201. 

BOWYERS.    One  of  the  ancient  companies  of  the  city  of 


London.  By  stat.  8  EHz.  c.  10,  a  howyer  dwelling  in  London, 
was  to  have  always  ready  fifty  bows  of  elm,  witehhasel,  or  ash, 
well  made  and  wrought,  on  pain  of  10.9.  for  every  bow  wanting; 
and  to  sell  them  at  certain  prices,  under  the  penalty  of  40i. 
And  by  stat.  12  E.  4.  c.  2.  parents  and  masters  were  to  pro- 
vide for  their  sons  and  servants  a  bow  and  two  shafts,  and 
cause  them  to  exercise  shooting,  on  pain  of  6s.  8d.  &c.  See 
also  $iat*  33  H.  8.  c.6:  and  tit.  Game. 

BRACELETS.  Hounds,  or  rather  beagles  of  the  smaller 
and  slower  kinds.    Pat.  I  lUch.  t>.  p.  2,  m.  1. 

Bli  ACENARIUS,  Fr,  braconnier.']  A  huntsman,  or  master 
of  the  hounds.    Anno  2(i  Ed.  1 .  Hot.  1 0.  in  dorso. 

BRACETUS.  A  hound  :  tracheitis  is  in  Er.  bracket,  braco 
cants  saga j,  indagafor  lepornm ;  so  braco  was  properly  the 
lar^e  fleet  hound;  and  bravhetus  the  smaller  hound;  and 
brachde  the  bitch  of  that  kind.  Monastic.  Aug.  torn.  2.  p.  283, 
BRACIXL  M-  A  brewing:  the  whole  quantity  of  ale 
brewed  at  one  time, for  which  totsestor  was  paid  in  some  manors. 
Brecina,  a  brew-house,  MS* 

BRAN DI NO  in  the  hand,  or  face,  with  a  hot  iron.  A  pu- 
nishment inflicted  by  law  for  various  offences,  after  the  offender 
h;uh  been  allowed  clergy.     See  tit.  Clergy,  benefit  of. 

BRANDY.  A  liquor  made  chiefly  in  France,  and  extracted 
from  the  lees  of  wine.  In  the  stat.  20  Car.  %  c.  I.  upon  an 
argument  in  the  Exchequer,  anno  \66St  whether  brandy  were 
a  strong  water  or  spirit,  it  was  resolved  to  be  a  spirit:  but  in 
the  year  l6'()9,  by  a  grand  committee  of  the  whole  House  of 
Commons,  it  was  voted  to  be  a  strong  water  perfectly  made. 
See  the  stat.  2id  Car.  2.  c.  4 :  see  tits.  Customs,  Excise,  Navi- 
gation Act. 

Bli  ASIUM,  malt :  in  the  ancient  statutes  brasiator  is  taken 
for  a  brewer,  from  the  Fr.  brasseur;  and  at  this  day  is  used 
for  a  maltster  or  malt-maker.    Paroch.  Antiq.  p.  4<j(>. 

BRASS,  is  to  be  sold  in  open  fairs  and  markets,  or  in  the 
owners'  houses,  on  pain  of  10/.,  and  to  be  worked  accnnlinu  to 
the  goodness  of  metal  wrought  in  London,  or  shall  he  for- 
feited :  also  searchers  of  brass  and  pewter  are  to  be  appointed 
in  every  city  and  borough  by  head  officers,  and  in  counties  by 
justices  of  peace,  &c.,  and  in  default  thereof,  any  other  person 
skilful  in  that  mystery,  by  oversight  of  the  head  officer,  may 
take  upon  him  the  search  of  defective  brass,  to  be  forfeited,^ 
Stat.  19  IE  7-  C.  6.  Brass  and  other  metal  fxed  to  any 
building,  persons  stealing  or  ripping,  cutting  or  breaking,  with 
intent  to  steal,  guilty  of  felony,  and  may  be  punished  as  in 
ease  of  simple  larceny'.  7  and  S  G.  1.  c  2[h  §  *4  :  and  see  tit. 
Fixtures.  ( 

BRAWLING,  or  QUARRELLING  IN  THE  CHUBCHl 

See  Church,  Churchwarden. 

BREACH  OF  CLOSE.    See  tit.  Trespass. 

BREACH  OF  COVENANT.  The  nor  performing  of  any 
covenant,  expressed  or  implied,  in  a  deed  ;  or  the  doing  an  act, 
which  the  party  covenanted  not  to  do.    See  tit.  C-remnt. 

BREACH  OF  DUTY.  The  not  executing  any  office,  em- 
ployment, or  trust,  &c.  in  a  due  and  legal  manner, 

BREACH  OF  PEACE.  Offences  against  the  public  peace, 
are  either  such  as  are  an  actual  breach  of  the  peace,  or  con- 
structively so,  by  aiding  to  make  others  break  it.  Sec  t»t- 
Peace. 

BREACH  OF  POUND.  The  breaking  any  pound  * 
place  where  cattle  or  goods  distrained  are  deposited,  to  rescue 
sueh  distress;  which  is  an  indictable  offence  at  common  IMS 
See  tit.  Distress;  Pound-breach. 

BREACH  OF  PRISON.  See  tit.  Escape;  Prison-breaking 
BREACH  OF  PROMISE,  violaleo  fideir\  A  breaking  w 
violating  a  man's  word,  or  undertaking ;  as,  where  a  pel*** 
commits  any  breach  of  the  condition  of  a  bond,  or  hisfiflw 
nant,  &c.  entered  into,  in  an  action  on  the  bond,  lhe 
breach  must  be  assigned.  In  debt  on  bond,  conditioned  W 
give  account  of  goods,  &c.  a  breach  must  be  alleged,  or  tw 
plaintiff  will  have  no  cause  of  action.  1  Saund.  102.  See  tw 
Bond,  Condition,  Covenant. 
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BREAD  and  BEER.  The  assise  of  bread,  beer,  and  ale, 
&c.  is  granted  to  the  Lord  Mayor  of  London  and  other  corpo- 
rations. Bakers,  &c,  not  observing  the  assise,  to  be  set  in  the 
pillory.  Stat.  51  //.  3.  st.  1  :  OrtL  Piston  and  51  //.  3.  st.  6: 
vide  2  and  3  Ed.  6.  c*  15. 

By  stat+  31  G.  2,  c.  29.  (explained  and  restrained  as  to  time 
of  prosecution  to  seven  days,  33  G.  3.  c.  37.)  containing  regu- 
lations concerning  the  assise  of  bread,  and  tc  prevent  adultera- 
tion, so  much  of  stat.  5\  H.  3.  st.  6".  in  titled  assisa  pdnis  et 
cervisice,  as  relates  to  the  assise  of  bread,  and  the  stat.  8  A. 
c.  18.,  and  all  amendments  by  subsequent  acts,  are  repeated. 
The  weight  of  the  peck  loaf,  when  well  baken,  is  fixed  at 
17/6*  ftoz.  Avdps.,  and  the  rest  in  proportion.  The  weight  of 
a  sack  of  flour,  at  2  cwt.  2  (jrs.  or  280  lb.  net,  which  is  to  pro- 
duce twenty  peck  loaves,  weighing  3<¥]lbs.  Soz.  So  that  31b* 
Goz.  is  added  to  the  weight  of  the  flour  by  the  materials  of 
each  peck  loaf,  when  baked.  And  see  farther  stat.  32  G.  2. 
c.  J  8.  how  penalties  not  appropriated  by  stat.  31  G.  2.  c.  29- 
shall  be  distributed.  See  also  stat  3  G.  3.  c.  6.  {for  Scot- 
land), &e.,  and  c.  It.  wherein  there  are  farther  regulations 
concerning  the  assise  of  bread,  and  for  preventing  the  adulte- 
ration thereof. 

See  also  stat,  13  G.  3.  c.  62,,  as  to  standard  ivheatcn  bread. 
And  see  tit.  Com. 

See  the  stat.  36  &  3.  c.  22.,  amended  by  41  G.  3.  (U.  K) 
r.  12.  respecting  inferior  sorts  of  bread;  37  G.  3.  e.  98: 
38  G.  3.  c.  6S;#  and  c.  v.  39  and  40  G.  3.  c.  74.  97  !  and 
45  G  3.  c.  23.  as  to  the  assise  and  price  of  bread  in  Loudon 
and  its  environs,  hut  which  are  all  repealed  by  a  local  act, 
55  G.  3.  c.  99*  As  to  the  assise  of  bread  out  of  London,  &c. 
see  31  G.  2.  c.  29:  13  G.  3.  c.  6'2  :  37  G«  3.  c.  9H :  45  G.  3. 
c.  23 :  anil  o3  G.  3.  c.  Il6:  see  also  39  and  40  G.  3.  c.  18.  74: 
41  G.  3.  *f.  1.  e.  Hi,  17:  and  41  G.  3.  ( K  K.)  e.  I,  2.  for 
temporary  regulations  to  prevent  the  sale  of  bread  till  baked 
tweut y -t \ i u r  hoil  rs. 

By  slat.  34  G,  3.  c.  fit.  bakers  are  prohibited  from  carrying 
on  their  trade  during  Sundays,  except  at  certain  hours. 

Under  these  statutes,  bread  deficient  in  weight  or  quality 
may  be  seized  by  Justices,  tnai/ors,  Cyc;  and  bread  is  to  be  marked 
by  the  bakers  according  to  its  quality*  W.  for  wheaten,  and  H. 
for  household, 

BUKA  J )  ok  Tkket,  or  Trite3  pan  is  fritici.^\  Is  bread  men- 
tinned  in  the  stat,  51  //.  3.  of  assise  of  bread  and  ale,  wherein 
are  particularised  ivastei-hread,  cocket-bread,  and  bread  of  free/, 
which  answer  to  the  three  sorts  of  bread  mentioned  in  the 
statute  of  Anne,  called  while,  wheaten.  and  household  bread. 
In  religious  houses  they  heretofore  distinguished  bread  by  these 
several  names,  partis  armigerorum,  pan  is  conventual  is,  pan  is 
pun  ovum,  vi  pants  famnlorum.    Antitf.  AW. 

BREAK  I  NO  OF  A1U1KSTMENT,  is  an  action  wherein  it 
is  narrated,  that  though  arrestment  was  laid  on,  payment, 
nevertheless,  was  made  ;  the  'pursuer,  therefore,  concludes,  that 
the  breaker  should  refound  him,  and  besides,  should  be  punished 
according  to  law,    Scotch  J) ret. 

Brkakfn<t  and  entering  any  dwelling-house,  whether  by 
night  or  by  day,  and  stealing  therein  goods,  however  small  the 
amount,  is  now  felony,  and  the  ollender  shall  sutler  death. 
By  7  and  8  &  4.  c.  2y.  §  II,  12.  persons  entering  a 
dwelling-house  with  intent  to  commit  felony,  or  being  therein 
and  committing  felony,  and  breaking  out  of  the  same  in  the 
night  time,  are  guilty  of  burglary.  See  farther  tits.  Burglary, 
Cli  u  re  ft ,  Hansel)  rea  king. 

BltFCCA,  from  the  Fr.  breckeJ]  A  breach  or  decay.  In 
some  ancient  deeds  there  have  been  covenants  for  repairing 

vatros  vt  breccas,  port  as  et  Jossata,  $c.  De  hrecca  utpta* 

inter  Woolwich  et  Greenwich  supervidend.  Pat.  Hi  It  2* 
A  duty  of  per  ton  on  shipping  was  granted  for  amending 
and  slopping  of  Dam 'n ham  breach,  by  stat.  12  A*  c.  17* 

BRECINA.    Vide  Bracimim. 

BREDE,  A  word  used  by  Bract  on  for  broad:  as  too  large 
and  too  hrede,  is  proverbially  t'oo  long  and  too  bruad.  Bract. 


lib.  3.  tract.  2.  r.  1".  There  is  also  a  Saxon  word  hrede  signi- 
fying deceit.    Leg.  Canut.  c.  44. 

*  BREDW1TF,  Sax.  bread  and  wUc.~\  A  fine  or  penalty 
imposed  for  defaults  in  the  assise  of  bread ;  to  be  exempt  from 
whic  h  was  a  special  privilege  granted  to  the  tenants  of  the 
honour  of  Walling  ford  bv  king  Henrv  II.   Paroch.  Ant  Up  114. 

B  UK  HON  an  i*  BRKHOX  LAW.    See  tit.  Ireland. 

BRESINA.    Wether-sheep.    Mon.  Angl.  1.  c.  406. 

BKENAGIUM-  A  payment  in  bran,  which  tenants  an- 
cient Iv  made  to  feed  their  lord's  hounds.  Blount. 

BRETOVSE,  or  BRETOISE.  The  law  of  the  marches 
of  Wales,  in  practice  among  the  ancient  Britons. 

BREVE.  A  writ;  by  which  a  man  is  summoned  or  attache d 
to  answer  in  action  ;  or  whereby  any  thing  is  commanded  to  be 
done  in  the  king's  courts,  in  order  to  justice,  &e.  It  is  called 
breve  from  the  brevity  of  it;  and  is  directed  either  to  the 
chancellor,  judges,  sheriffs,  or  other  officers.  Bract,  lib.  5. 
tract.  5.  cap.  17.  See  Skene  de  verb.  Brevef  and  this  Diet.  tit. 
Writ. 

BREVE  PERQUIRERE.  To  purchase  a  writ  or  licence  of 
trial,  in  the  king's  courts,  by  the  plaintiff,  atti  breve  perqui- 
sirit  ;  and  hence  comes  the  usage  of  paying  6s.  Sd.  fine  to  the 
king,  where  the  debt  is  40/.  and  of  \0s.  where  the  debt  is 
100/.  &c.  in  suit  and  trials  for  money  due  upon  bond,  &e. 

BREVE  DE  RECTO.  A  writ  of  right  or  licence  for  a 
person  ejected  out  of  an  estate,  to  sue  for  the  possession  of  it 
when  detained  from  him.    See  tit.  Right. 

BRKVlA  TFSTATA,  It  is  mentioned  by  the  feudal  writers. 
Vide  Feud.  I.  1.  64.  Our  modern  deeds  are  in  reality  nothing 
more  than  an  improvement  or  amplification  of  the  brevia  testa. 
See  tit.  Deed. 

BREVIBUS  and  ROTULIS  LIBERANDIS.  A  writ  or 
mandate  to  a  sheriff  to  deliver  unto  his  successor  the  county, 
and  the  appurtenances,  with  the  rolls,  briefs,  remembrance,  and 
all  other  things  belonging  to  that  office.    Keg,  Grig.  Jot  2W>. 

BREWERS  As  to  the  dimensions  of  their  casks,  see  tit. 

Coopers.^ By  stat.  24-  G.  3.  st.  2.  c.  41.  brewers  of  strong  and 
small  beer  are  to  take  oni  annual  licences  from  the  officers  of 
excise. —  Brewers  are  by  this  and  other  acts  subject  to  various 
regulations  under  the  excise  laws. — Duties  of  excise  are  im- 
posed on  beer  and  ale  by  various  acts. —  Notice  to  the  Excisi 
Office  must  be  triven,  and  entry  made,  of  places  for  brewing 
beer  and  ale.  S^q  sfutx.  12  C.  2.  c.  24:  J 5  (},  2.  c.  1 1  ;  ami 
5  G.  3.  c.  4:3 :  see  also  stats.  1  IV.  ey  M.  sf.  1 .  e.  24> :  7  and  8  It .  & 
c.  30:  8  and  9  IV.  3.  c.  l<>:  S3  G.  3.  c.  9.3 :  ¥1  G.  3.  c.  3$. 
to  prevent  frauds  by  brewers.  By  stat.  32  G  3.  c.  8,  £  I.  com- 
mon brewers  must  not  sell  beer  in  less  quantities  than  casks 
of  4.J  gallons.  By  a  by-law  of  the  common  council,  brewers' 
drays  shall  not  be  in  the  streets  of  London  after  eleven  in  the 
forenoon  in  summer,  and  one  in  winter.  2  Sira.  1085: 
Hardn>*4/Q5:  Aridr.Ql.    See  tir.  Excise. 

BIMliKRY,  from  the  Fr  briber,  to  devour  or  eat  greedily.] 
Is  a  high  otfence,  where  a  person,  in  a  judicial  place,  takes 
any  fee,  gift,  reward,  or  brocage,  for  doing  his  office,  or  by 
colour  of  his  office,  but  of  the  king  only.    3  Inst.  1 4o  ;  I  lank. 

p.  a  i.  c.  67. 

Taken  more  largely,  it  signifies  the  receiving,  or  offering, 
any  undue  reward,  to  or  by  any  person  concerned  in  the  admi- 
nistration of  public  justice,  whether  judge,  officer,  &c  to  in- 
fluence his  behaviour  in  his  office ;  and  sometimes  it  signifies 
the  taking  or  giving  a  reward  for  appointing  another  to  a 
public  office.  3  Inst.  <)  :  1  Comm.  \3\).  To  take  a  bribe  of' 
money,  though  small,  is  a  great  fault  ;  and  judges'  servants 
may  he  punished  for  receiving  bribes.  If  a  judge  refuse  a  bribe 
offered  him,  the  offerer  is  punishable.    Fortescue,  cap.  51. 

Bribery  in  inferior  judicial  or  ministerial  offices  is  punished 
bv  tine  and  imprisonment,  which  may  also  be  inflicted  on  those 
who  offer  a  bribe,  though  not  taken.  4  Comm.  140  :  3  fust.  147. 
Bribery  in  a  judge  wFas  anciently  looked  upon  as  so  heinous  an 
otfence,  that  it  was  sometimes  punished  as  high  treason;  and 
it  is  at  this  day  punishable  with  forfeiture  of  office,  fine,  and 
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imprisonment.    Blackstone  says,  that  Chief  Justice  Thorpe 
was  hanged  for  this  offence  in  the  reign  of  Edward  HI. ;  but 
this  is  denied  hy  Lord  Coke,   3  Inst*  145  :  and  see  Rot.  Pari. 
10  R.  2.  st  2i  for  his  pardon.— And  by  a  stat.  11  fif.  4.  all 
judges  and  officers  of  the  king,  convicted  of  bribery,  shall  forfeit 
treble  the  bribe,  be  punished  at  the  king's  will,  and  be  dis- 
charged from  the  king  s  service  for  ever.    4  Comm.  140.  cites 
3  Inst*  14-6. — In  the  reign  of  King  James  L  the  earl  of 
Middlesex,  lord  treasurer  of  England,  being  impeached  by  the 
commons  for  refusing  to  hear  petitions  referred  to  him  by  the 
king,  till  he  bad  received  great  hrihes.  &c,  was,  by  sentence  of 
the  lords,  deprived  of  all  his  offices,  and  disabled  to  hold  any 
for  the  future,  or  to  sit  in  parliament  ;  also  lie  was  fined  fifty 
thousand  pounds,  and  imprisoned  during  the  king's  pleasure  ; 
1  Hawk.  P.  C.  Ci  67*  §  7  ;  but  the  fine  was  remitted  on  the 
accession  of  Charles  I.  and  the  proceeding  appears  to  have  been 
instigated  rather  by  revenge  than  justice.    In  llth  George  I. 
the  lord  chancellor  was  impeached  by  the  commons  with  great 
zeal>  for  bribery,  in  selling  the  places  of  masters  in  chancery, 
for  exorbitant  sums,  and  other  corrupt  practices,  tending  to 
the  great  loss  and  ruin  of  the  suitors  of  that  court :  and  the 
charge  being  made  good  against  him,  being  before  divested  of 
office,  he  was  sentenced  by  the  lords  to  pay  a  fine  of  thirty 
thousand  pounds,  and  imprisoned  till  it  was  paid.    Sec  6  Sta* 
Tri.  112. 

By  stat.  12  I\\  2.  c.  2,  the  chancellor,  treasurer,  justices  of 
both  benches,  barons  of  the  exchequer,  &c.  shall  be  sworn  not 
to  obtain  or  nominate  any  person  in  any  office  for  any  gift, 
brocage,  &e.  And  the  sale  of  offices  concerning  the  ad  minis* 
tration  of  public  justice,  Sec*  is  prohibited  on  pain,  forfeiture, 
and  disability,  Sec.  by  5  and  6'  Ed*  6.  c*  \6.  (This  is  repealed 
as  to  the  customs*  by  6"  G.  4,  c*  105.  §  10.)  In  the  construction 
of  the  statute  of  Ed.  6.  it  has  been  resolved  that  the  offices  of 
the  ecclesiastical  courts  are  within  the  meaning  of  that  act,  as 
well  as  the  offices  in  the  coo  i  ts  of  common  law  ;  Van  no  office 
in  fee  is  within  the  statute;  and  it  hath  been  adjudged,  that 
one  who  contracts  for  an  office,  contrary  to  the  purport  of  the 
said  statute  5  and  (j  Ed.  6.  c*  16\,  is  so  disabled  to  bold  the 
same,  that  he  cannot  be  restored  to  a  capacity  of  holding  it  by 
any  grant  or  dispensation  whatsoever.  Cro.  Jac.  2f>9-  386 : 
I  1 1  air  k.  P.  C.  c.  67.  It  is  said  the  statute  docs  not  extend  to 
the  plantations.    Salk,  411:  1  Hawk.  P.  G\  c.  67.  §  5, 

To  bribe  persons  either  by  giving  money  or  promises,  to  vote 
at  elections  of  members  of  corporations  which  arc  erected  for 
the  sake  of  public  government,  is  an  offence  for  which  an  itl* 
formation  will  lie.  lc>  Mod.  314:  2  Ed.  Ray  in.  1377: 
1  Black.  3S3*  15  ut  the  court  will  grant  s uc]t  information 
very  cautiously,  since  the  additional  penalties  by  statute. 
J  Black.  380.    See  tit.  Parliament. 

An  attempt  to  induce  a  man  to  advise  the  king,  under  the 
influence  of  a  bribe,  is  criminal,  though  never  carried  into 
execution.  4  Burr.  2499-  Offering  money  to  a  privy  councillor, 
to  procure  the  reversion  of  an  office  in  the  gift  of  the  crown, 
has  been  adjudged  a  misdemeanor  and  punishable  by  informa- 
tion.   Rex  v.  Vaughan,  1  Hank.  P.  C.  c*  6"7.  §  7*  in  note* 

As  to  officers  of  the  Customs,  &c.  taking  bribes,  see  tit. 
Customs. 

As  to  bribery  in  elections  to  parliament,  see  tit.  Parlia- 
mentj,  VI.  (B,  3.)  and  farther  in  general,  tit.  Extortion. 

Bribery  still  remains  a  crime  at  common  law,  and  the 
legislature  never  meant  to  take  away  the  common  law  crime, 
but  to  add  a  penal  action.  Burr.  Rep.  1335  :  1  Black.  Rep. 
$80.  And  a  conviction  upon  information  granted  by  the  Court 
of  K.  B.,  is  the  same  as  if  the  defendant  had  been  convicted  upon 
an  indictment. 

BRIBOUR,  Fr.  bribeur.~]  Seems  to  signify  in  some  of  our 
old  statutes,  one  that  pilfers  other  men's  goods.  28  Ed.  2.  cap.  1. 

BRICOLIS,  An  engine  mentioned  in  Blount,  by  which  walls 
were  beaten  down. 

BRICKS  and  TILES,  By  stat.  17  Ed*  4.  c.  4.  the  earth 
fi,c  tiles  is  to  be  digged  and  cast,  up  before  the  1st  of  November 


yearly,  stoned  and  turned  before  the  1st  of  February,  and 
before  the  1st  of  March  following.    Every  common  tile  must 

be  10-^-  inches  long,  6\  broad,  and  >  an  inch  thick  Hoof  tiles 

13  inches  long,  Sec.  And  persons  selling  tiles  contrary  thereto 
forfeit  double  the  value,  and  are  liable  to  fine. 

By  stat.  17  G.  3.  c.  42.  bricks  when  burnt  are  to  be  8^ 
inches  long,  2^  thick,  and  4  wide.  Contracts  for  ingrossing 
and  enhancing  the  price  of  bricks  made  void,  and  a  penal  tv 
of  201*  imposed  on  the  parties,  and  directions  arc  given  as  to 
pantiles. 

Bricks  and  Tiles  are  liable  to  duties  of  excise  and  to  regu- 
lations for  securing  that  duty  in  Great  Britain  and  Irclani 
Sec  tit.  E.vrixc. 

BRIDGE,  pon&J\  A  building  of  stone  or  wood  erected  across 
a  river,  for  the  common  case  and  benefit  of  travellers.  Public 
bridges,  which  arc  of  general  convenience,  are  of  common  right 
to  be  repaired  by  the  whole  inhabitants  of  that  county  in  which 
they  lie.    Hflkfs  P.  C.  143;  13  Co.  33:  Cro.  Car.  365. 

The  inhabitants  of  a  county  are  bound  to  repair  every  public 
bridge  within  it ;  unless,  when  indicted  for  the  non-repuir  of  ir, 
they  can  show  by  their  plea  that  some  other  person  is  liable: 
and  every  bridge  in  a  highway  is,  by  stat,  22  II.  8.  c*  5.  deemed 
a  public  bridge  for  this  purpose.    1  East  R.  ljJS. 

Where  a  particular  district  re- built  a  foot-bridge  over  a  more 
convenient  part  of  the  stream,  and  converted  it  into  a  bridge 
for  horses,  carts,  and  carriages ;  as  the  district  was  not  bound 
by  custom  to  build  or  repair  such  a  bridge,  but  a  foot-bridge 
only,  and  as  they  built  quite  a  different  bridge  in  a  different 
place,  which  proved  of  common  public  utility  to  the  county, 
the  counh/,  and  not  the  district,  are  bound  to  repair  it 
Burr*         :  Blackst.  685. 

But  a  corporation  aggregate,  either  in  respect  of  a  special 
tenure  or  certain  lands,  or  in  respect  of  a  special  prescription ; 
also  any  other  person,  by  reason  of  such  a  special  tenure,  may 
.  be  compelled  to  repair  them.  Hales  P.  C.  143  :  Dtdt.  c*  14: 
6  Mod.  307. 

A  tenant  at  will  of  a  house  which  adjoins  to  a  common 
bridge,  although  be  is  not  bound  as  between  landlord  and 
tenant  to  repair  the  house,  yet  if  it  become  dangerously  nnnous 
to  the  necessary  intercourse  of  the  bridge,  the  tenant  is  bound 
by  reason  of  his  possession,  to  repair  it  so  far  as  to  prevent  the 
public  being  prejudiced,    Ed.  Raym.  856. 

At  common  law  those  who  arc  bound  to  repair  public  bridges 
must  make  them  of  such  height  and  strength  as  shall  be  an- 
swerable  to  the  course  of  the  water ;  and  they  are  not  trespas- 
sers if  they  enter  on  any  land  adjoining  to  repair  them,  or  lay 
the  materials  necessary  for  the  repairs  thereon.  Dalt.  cnp.  16. 
If  a  man  erects  a  bridge  for  his  own  use,  and  the  people  travel 
over  it  as  a  common  bridge,  he  shall,  notwithstanding,  repair  it : 
though  a  person  shall  not  be  bound  to  repair  a  bridge,  built  by 
himself  for  the  common  good  and  public  convenience,  but  the 
county  must  repair  it.  2  Inst*  701  :  X  Salk.  S5Q.  Where  the 
inhabitants  of  a  county  are  indicted  for  not  repairing  a  bridge, 
they  must  set  forth  who  ought  to  repair  the  same,  and  traverse 
that  they  ought.  1  Vent.  €56\  Unless,  perhaps,  where  the 
real  question  is,  whether  it  be  a  public  or  a  common  bridge, 

A  vill  may  be  indicted  for  a  neglect  in  not  repairing  a  bridge; 
and  the  justices  of  peace  in  their  sessions  may  impose  a  fine  for 
defaults.  And  any  particular  inhabitant  of  a  county,  or  tenant 
of  land  charged  to  repairs  of  a  bridge,  may  be  made  defendant* 
to  an  indictment  for  not  repairing  it,  and  be  liable  to  pay  tbfi 
fine  assessed  by  the  court  for  the  default  of  the  repairs,  who 
are  to  have  their  remedy  at  law  for  a  contribution  from  those 
who  are  bound  to  bear  a  proportionable  share  of  the  charge* 
f)  Mod.  307. 

If  a  manor  is  held  hy  tenure  of  repairing  a  bridge  or  high 
way,  which  manor  afterwards  comes  into  several  hands,  in  such 
case  every  tenant  of  any  parcel  of  the  demesnes  and  services  i* 
liable  to  the  whole  charge,  but  shall  have  contribution  of  the 
rest ;  and  this  though  the  lord  may  agree  with  the  purchaser 
to  discharge  them  of  such  repairs,  which  only  binds  the  tori 


and  doth  not  alter  the  remedy  which  the  public  hath.  1  Danv. 
Ah.  7  i  t :  1  Salk.  358. 

So  if  a  manor,  subject  to  such  charge,  conies  into  the  hands 
of  the  crown,  yet  the  duty  upon  it  continues  ;  and  any  person 
claiming  afterwards  under  the  crown,  the  whole  manor,  or  any 
part  thereof,  shall  he  liable  to  an  indictment  or  information, 
for  want  of  due  repairs.    1  Salk.  358. 

If  part  of  a  bridge  lie  within  a  franchise,  those  of  the  fran- 
chise may  be  charged  with  the  repairs  for  so  much  :  also,  by  a 
special  tenure,  a  man  may  be  charged  with  the  repairs  of  one 
part  of  a  bridge,  and  the  inhabitants  of  a  county  are  to  repair 
the  rest    1  Hawk.  P.  C.  c.  77-  §  2 :  Rai/m.  384,  ?&5« 

Where  the  king  enlarges  the  boundaries  of  a  city  by 
annexing  part  of  the  county  to  the  county  of  the  city,  the 
inhabitants  of  the  county  of  such  city  are  bound  to  repair 
bridges  Iviug  in  the  said  enlarged  boundaries,  though  such 
bridges  were  at  the  time  of  the  making  of  the  stat. 
22  H.  8.  c  5.  within  the  county  at  large.  St? a.  177-  And 
the  true  ground  of  this  decision  appears  to  have  been,  that  the 
statute  lays  no  absolute  charge  till  the  bridge  is  in  decay  :  so 
that  when  the  statute  was  made,  though  the  bridges  were 
within  the  county  at  large,  yet,  as  they  were  not  in  decay,  the 
statute  had  no  operation  on  them  before  they  were  annexed  to 
the  county  of  the  city. 

Indictments  for  not  repairing  of  bridges  will  not  lie  but  in 
case  of  common  bridges  on  highways  ;  though  it  hath  been  ad- 
judged they  will  lie  for  a  bridge  on  a  common  footway.  Mod. 
Cas.  256.  Not  keeping  up  a  ferry,  being  a  common  passage 
for  all  the  king  s  people,  is  indictable,  as  well  as  not  keeping 
up  bridges.    I  Salk.  12. 

Jiy  stat.  22  II.  8.  c.  5.  all  householders  dwelling  in  any 
county  or  town,  whether  they  occupy  lands  or  not :  and  all 
persons  who  have  land  in  their  own  possession,  whether  they 
dwell  in  the  same  county  or  not,  are  liable  to  be  taxed  as  in- 
habitants towards  the  repairs  of  a  public  bridge.  Where  it 
cannot  be  discovered  who  ought  to  repair  a  bridge,  it  must  he 
presented  by  the  grand  jury  in  quarter  sessions  ;  and  after  in- 
quiry, and  the  order  of  sessions  upon  it,  the  justices  may  send  for 
the  constables  of  every  parish,  to  appear  at  a  fixed  time  and  place, 
to  make  a  tax  upon  every  inhabitant,  &c;  but  it  has  been  usual, 
in  the  levying  of  money  for  repairs  of  bridges,  to  charge  every 
hundred  with  a  sum  in  gross,  and  to  send  such  charge  to  the 
high  constables  of  each  hundred,  who  send  their  warrants  to 
the  petty  constables,  to  gather  it,  by  virtue  whereof  they  assess 
the  inhabitants  of  parishes  in  particular  sums,  according  to  a 
fixed  rate,  and  collect  it ;  and  then  they  pay  the  same  to  the 
high  constables,  who  bring  it  to  the  sessions. 

This  method  of  raising  money  was  long  observed  ;  but  by 
stat.  1  Ann.  c.  IS.  justices  in  .sessions,  upon  presentment  made 
of  want  of  reparations,  are  to  assess  every  town,  parish,  &c.  in 
proportion,  towards  the  repairs  of  a  bridge  ■  and  the  money 
assessed  is  to  he  levied  by  the  constables  of  such  parishes,  &a  ; 
and  being  demanded,  and  not  paid  in  ten  days,  the  inhabitants 
shall  be  distrained  ;  and  when  the  tax  is  levied,  the  constables 
are  to  pay  it  to  the  high  constable  of  the  hundred,  who  is  to 
pay  the  same  to  such  persons  as  the  justices  shall  appoint,  to  be 
employed  according  to  the  order  of  the  justices,  towards 
repairing  of  the  bridge  :  and  the  justices  may  allow  any  person 
concerned  in  the  execution  of  the  act,  3d.  per  pound  out  of  the 
money  collected.  All  matters  relating  to  the  repairing  and 
amending  of  bridges,  are  to  he  determined  in  the  county  where 
they  lie,  and  no  presentment  or  indictment  shall  be  removed  by 
certiorari.  And  by  this  statute,  the  evidence  of  the  inhabit- 
ants of  those  places  where  the  bridges  are  in  decay,  shall  be 
admitted  at  any  trial  upon  an  information  or  indictment,  &c. 

By  the  common  law,  as  declared  and  defined  by  stat.  22  //.  8. 
c.  5.  where  the  inhabitants  of  a  county  are  liable  to  the  repair 
of  a  public  bridge,  they  are  also  liable  to  repair  300  feet  of  the 
highway  at  each  end  of  the  bridge.  R.  w  Inhabitants  of  ike 
Weil  Riding  of  Yorkshire,  7  Eak  /?.  388.  affirmed  in  error, 
5  Taunt.  284. 


The  inhabitants  of  a  county  are  only  bound  to  repair  bridges 
over  such  waters  as  answer  the  description  of  Jiumen  vel  cursus 
aquce,  that  is,  water  flowing  in  a  channel  between  banks,  more 
or  less  defined,  although  such  channel  may  be  occasionally  dry ; 
and  therefore,  where  the  road  by  which  a  bridge  was  ap- 
proached passed  between  meadows,  which  were  occasionally 
flooded  by  rain,  and  for  convenient  way  to  the  bridge  a  raised 
causeway  had  been  made,  having  arches  or  culverts  at  intervals 
fur  the  passage  of  the  flood  water,  which  were  equally  necessary 
to  the  safety  of  the  main  bridge  and  the  causeway;  it  was 
held  that  the  inhabitants  of  the  county  were  not  bound  to  re- 
pair such  arches,  being  at  the  distance  of  more  than  300  feet 
from  the  main  bridge.    1  Barn.  §  Adol.  28{). 

The  county  or  riding  is  liable  to  the  repair  of  a  bridge  built 
by  trustees  under  a  turnpike  act,  there  being  no  special  provi- 
sion for  exonerating  them  from  the  common  law  liability, 
or  transferring  it  to  others,  though  the  trustees  were  enabled 
to  raise  tolls  for  the  support  of  the  roads.   2  East  R,  342. 

The  county  is  liable  to  repair  a  bridge  built  in  the  highway 
and  used  by  the  public  above  40  years,  though  originally 
erected  for  the  convenience  of  an  individual.  2  E.  R.  35(L  n. 
See  R.  \.  Buckingham  .shire  inhabitants,  12  East  R.  102. 

A  new  and  substantial  bridge  of  public  utility,  built  within 
the  limits  of  one  county,  and  adopted  by  the  public,  must  be 
repaired  by  the  inhabitants  of  that  county,  although  it  he  built 
within  300  feet  of  an  old  bridge,  repairable  by  the  inhabitants 
of  another  county,  who  were  bound  in  consequence  under  the 
stat.  22  H.  8.  v.  5.  to  maintain  such  300  feet  of  road,  though 
lying  in  the  other  county.  R.  v.  Inhabitants  of  Devon, 
14  East  R.  377. 

By  14  G.  2.  c.  33.  the  justices  at  their  general  sessions  may 
purchase  or  agree  with  persons  for  any  piece  of  bind,  not  above 
one  acre,  near  to  any  county  bridge,  in  order  to  enlarge  or 
more  conveniently  rebuild  it ;  and  the  ground  shall  be  paid  for 
out  of  the  money  raised  by  statute  12  G  2.  c.  2$.  for  better 
assessing,  collecting,  and  levying  of  county  rates,  eve  See  W. 
County  Rates. 

By' the  said  stat.  12  G.  2.  c.  29.  §  14.  when  any  public 
bridges,  Sec.  are  to  he  repaired  at  the  expeuce  of  the  county, 
the  justices  at  their  general  or  quarter  sessions,  alter  present- 
ment made  by  the  grand  jury  of  their  want  of  reparation,  may 
contract  with  any  person  for  rebuilding  or  repairing  the  same, 
for  any  term  not  exceeding  seven  years,  at  a  certain  annual  sum. 
They  are  to  give  public  notice  of  their  intention  to  make  such 
contracts,  which  are  to  he  made  at  the  most  reasonable  prices, 
and  security  given  by  the  contractors  for  performance ;  which 
contracts  are  to  be  entered  with  the  clerk  of  the  peace. 

43  G.  3.  c.  51.  surveyors  of  county  bridges,  &c.  in  England, 
empowered  to  get  materials  for  the  repair  of  bridges  in  the 
same  manner  as  surveyors  of  highways,  under  13  G.  3,  c.  78. 
Quarter  sessions  may  widen  and  improve  or  alter  the  situation 
of  county  bridges,  &c.  Id.  §  2,  Tools  and  materials  provided 
by  the  quarter  sessions  vested  In  the  surveyor.  Id.  §  3.  In- 
habitants of  counties  may  sue  for  damage  done  to  bridges  in 
the  name  of  surveyors.  Id.  §  4.  What  sort  of  bridges  inha- 
bitants of  counties  shall  he  liable  to  repair.  Id.  §  5.  Aits 
shall  not  extend  to  bridges  repaired  by  tenure.    §  7- 

No  persons  are  compellable  to  make  a  new  bridge  but  by  act 
of  parliament :  and  the  inhabitants  of  the  whole  county  cannot, 
of  their  own  authority,  change  a  bridge  from  one  place  to 
another. 

If  a  man  has  toll  for  men  and  cattle,  passing  over  a  bridge, 
he  is  to  repair  it  ;  and  toll  may  be  paid  in  these  ca^es,  by  pre- 
scription, or  statute* 

An  action  will  not  lie  by  an  individual  against  the  inhabit- 
ants of  a  county  for  an  injury  sustained  from  a  county  bridge, 
being  out  of  repair.    Russell  v.  Men  of  Devon,  2  T.  R.  66% 

An  indictment  for  not  repairing  a  county  bridge  may  be  re- 
moved by  certiorari  at  the  instance  of  the  jyroscculory  notwith- 
standing the  general  words  of  the  stat.  1  Ann.  c.  3  8,  §  5.  that 
no  such  indictment  shall  be  removed  by  certiorari.   6  T.  R. 
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lj)4;  affirmed  in  error.  3  Boss  $  Pilk  345.  And  many  in- 
Mances  have  occurred  where  informations  and  indictments  for 
such  offences  have  been  so  removed  by  the  prosecutor,  some 
of  whit  h  happened  soon  after  the  passing  of  the  stat.  6  T.  /r. 
IJJL  And  so  also  a  certiorari  to  remove  such  an  indictment, 
may  he  granted  where  others  than  the  inhabitants  of  a  county 
are  bound  to  ivpair  the  bridge,  the  stat.  ai'  Anne  extending  only 
to  bridges  where  the  councy  is  charged  to  repair :  for  when  a 
private  person  or  parish  is  charged,  and  the  right  will  come  in 
question,  the  act  of  W.  and  M*  had  allowed  the  granting  a 
certiorari.    Stra.  QQO* 

By  stat.  7  and  8  &  4.  c  30.  §  IS.  if  any  person  shall  un- 
lawfully and  maliciously  pull  down  or  in  anywise  destroy  any 
public  bridge,  or  do  any  injury  with  intent,  and  so  as  thereby 
to  render  such  bridge,  or  any  part  thereof,  dangerous  or  im- 
passable, every  such  offender  shall  be  guilty  &f  felony,  and 
being  convicted  thereof,  shall  be  liable,  at  the  discretion  of  the 
court,  to  be  transported  beyond  the  seas  for  life,  or  for  any 
term  not  less  than  seven  years,  or  to  be  imprisoned  for  any  term 
not  less  than  four  years,  and  if  a  male  to  be  once,  twice,  or 
thrice  publicly  or  privately  whipped  (if  the  court  shall  so 
think  fit)  in  addition  to  such  imprisonment. 

By  7  G.  1%  c.  (ik  §  I;"),  in  an  indictment  or  information  for 
felony  or  misdemeanor  committed  with  respect  to  any  bridge, 
&c.  erected  or  maintained  wholly  or  in  part  at  the  expence  of 
a  county,  riding,  or  division,  or  in  respect  to  any  goods  pro- 
vided at  the  expence  of  any  such  county,  &c.  to  be  used  in 
making,  repairing,  &c.  any  such  bridge,  &c.  or  the  highway  at 
the  ends  thereof,  the  same  may  be  laid  to  be  the  property  of  the 
inhabitants  of  such  county,  riding,  or  division. 

BRIDGE-MASTERS.  There  are  bridge-masters  of  Lon- 
don-bridge, chosen  by  the  citizens,  who  have  certain  fees  and 
profits  belonging  to  their  office,  and  the  care  of  the  said  bridge, 
&t\    J, ex.  Land  in.  283. 

BRIEF,  brevis-"}  An  abridgment  of  the  client's  case,  made 
out  of  the  instruction  of  counsel,  on  a  trial  at  law  ;  wherein 
the  case  of  the  party  is  to  be  briefly  but  fully  stated,  the  proofs 
must  be  placed  in  due  order,  and  proper  answers  made  to  what- 
ever may  be  objected  against  the  client's  cause,  by  the  opposite 
side  ;  and  herein  great  care  is  requisite,  that  nothing  be  omitted 
to  endanger  I  he  cause. 

An  attachment  has  been  granted  against  a  party  and  his  at- 
torney for  surreptitiously  getting  possession  of  the  brief  of  a 
counsel  on  the  other  side,  and  applying  the  same  to  an  impro- 
per purpose  in  his  defence.  See  Bateman  v.  Conway,  1  Bra. 
P.  C.  519.  Svo.  ed. 

Though  a  brief  is  not  of  itself  evidence  against  the  party  for 
whom  it  is  prepared,  yet,  as  a  discovery  of  the  secrets  and 
merits  of  his  ease  may  be  productive  of  perjury,  or  subornation 
of  perjury,  and  thereby  obstruct  the  justice  of  the  court  in 
which  the  suit  is  depending,  the  obtaining  of  it  in  a  surrep- 
titious manner  is  an  offence  highly  deserving  censure  and 
punishment.  Id. 

Brief  al  'jevksque.  A  writ  to  the  bishop,  which  in  Quare 
Impedit  shall  go  to  remove  an  incumbent,  unless  he  recover  or 
le  presented  pendente  lite*     1  Kch*  3S(>. 

BRIEF  OUT  OF  THE  CHANCERY,  Is  a  writ  or  com- 
mand from  the  king  to  a  judge,  to  examine  by  an  inquest, 
whether  a  man  be  nearest  heir,    Scotch  Diet. 

BRIEF  OF  DISTRESS,  is  a  writ  out  of  the  chancery, 
Ciftcr  decree  obtained  against  any  landlord  to  distress  his 
readiest  goods,  according  to  the  old  custom,  now  obsolete. 
Scotch  Diet. 

BRIEF  OF  MORT ANCESTRY,  is  that  which  is  used  for 
entering  of  all  heirs  of  defuncts.    Scotch  Diet* 

Briefs,  or  licences  to  make  collection  for  repairing  churches, 
restoring  loss  by  fire,  &c.  See  tit.  Church-ivardens>  III,  1. 

URIGA,  Fr.  brigue.^    Debate  or  contention. 

BRIGANDINE,  Fr.  Lat,  lorica.~\  A  coat  of  mail  or  an- 
cient armour,  consisting  of  many  jointed  and  scale-like  plates, 
very  pliant  and  easy  for  the  body*    This  word  is  mentioned  in 


stat.  4  and  5  P.  §  M.  c.  2.  and  some  confound  it  with  hnu* 
bergeon;  and  others  with  brigantine^  a  long  but  low  built  ves- 
sel, swift  in  sailing* 

BR IG ANTES.  The  ancient  name  for  the  inhabitants  of 
Yorkshire,  Lancashire,  bishoprick  of  Durham,  Westmorland, 
and  Cumberland.  Blount. 

JJRIGHOTE,  or  B  RUG -BOTE,  Sax.  brig,  pontes,  find  bote, 
compensation  The  contribution  to  the  repair  of  bridges 
[walls  and  castles],  which,  by  the  old  laws  of  the  Angk 
Saxons,  might  not  be  remitted  ;  but,  by  degrees,  immunities 
were  granted  by  our  kings,  even  against  this  duty  ;  and  then  to 
be  quit  of  brig-boic  signified  to  be  exempt  from  tribute  or  coiu 
tribution  towards  the  mending  or  re-edifying  of  bridges. 
Flela>  lib.  1.  c.  47:  Selden's  Titles  of  Honour,  fol  i&2  :  Spehn. 
v.  Brigbote  and  Burgbote. 

BRISTOL.  A  great  city,  famous  for  trade;  tbe  mayor, 
burgesses,  and  commonalty  of  the  city  of  Bristol  are  conser- 
vators of  the  river  Avon,  from  above  the  bridge  there,  to 
King- road,  and  so  down  the  Severn  ro  the  two  islands  called 
Holmes  ;  and  the  mayor  and  justices  of  the  :  aid  city  may  make 
rules  and  orders  for  preserving  the  river,  and  regulating  pilots, 
masters  of  ships,  Sec.  Also  for  the  government  of  their  mar- 
kets: and  the  streets  are  to  be  kept  clean  and  paved ;  and  lamp* 
or  lights  hung  out  at  night.  Stat.  1 1  and  12  W.  3.  c.  23,  Xo 
person  shall  act  as  a  broker  in  the  city  of  Bristol  till  admitted 
and  licensed  by  the  mayor  and  aldermen,  &c.  on  pain  of  for- 
feiting 500/.,  and  those  who  employ  any  such,  to  forfeit  50/- &c. 
by  stat.  :i  G.  2.  c.  :M.  By  the  stat.  ^2  (i  S>.  c.  i>0,  the  stat.  1] 
and  12  W.  S.  is  rendered  more  effectual,  so  far  as  it  relates  to 
the  paving  and  enlightening  the  streets;  and  divers  regula- 
tions are  made  in  relation  to  the  hackney-coachmen,  halliers, 
draymen,  and  carters,  and  the  markets,  and  sellers  of  hoy  and 
straw,  within  the  said  city,  and  liberties  thereof. 

BROCAGE,  brecagiuw.2  The  wages  or  lure  of  a  broker, 
which  is  also  termed  brokerage.    12  B.  2.  c.  2. 

BROCELLA.  This  word,  as  interpreted  by  Dr.  Thoroten, 
signifieth  a  wood  ;  and  is  said  to  be  a  thicket  or  covert  of 
brushes  and  brush-wood,  from  the  obselete  Lat.  hrnsca,  km 
bruseosa  et  brocia,  Fr,  brace,  brocelle  :  and  hence  is  our  brouct 
of  wood,  and  b rousing  of  cattle. 

BROCHA,  Fr.  broche.J  An  awl,  or  large  packing-neA 
A  spit  in  some  parts  of  England  is  called  a  broche ;  and  from 
this  word  comes  to  pierce  or  broach  a  barrel. 

B  ROC  HI  A.  A  great  can  or  pitcher.  Bract,  lib.  2.  tract.  I 
c*  6.  Where  it  seems  that  he  intends  saccus  to  carry  dry, 
and  brochia  liquid  things, 

BRODEHALFPENY,  or  BROADHALFPENY,  See 
Bordhalfpentp 

BROKERS,  broccatores,  hroccarii  et  attxionariu]  Are 
those  that  contrive,  make,  and  conclude  bargains  and  contract* 
between  merchants  and  tradesmen,  in  matters  of  monsy  and 
merchandize,  for  which  they  have  a  fee  or  reward.  These  are 
Exchange  brokers;  and  by  the  stat.  10  R.  2.  c.  L  they  are 
called  broggers;  also  broggers  of  corn  is  used  in  a  proclamation 
of  queen  Elizabeth,  for  badgers.  Bakers  Chron.  JcL  411. 
The  original  of  the  word  is  from  a  trader  broken,  and  that  from 
the  Sax.  broc,  misfortune,  which  is  often  the  true  reason  of  a 
man's  breaking  so  that  the  name  of  broker  came  from  one 
who  was  a  broken  trader  by  misfortune,  and  none  but  sucfa 
were  formerly  admitted  to  that  employment ;  and  they  werefo 
be  freemen  of  the  city  of  London,  and  allowed  and  ap- 
proved by  the  lord  mayor  and  aldermen,  for  their  ability  ai» 
honesty. 

By  the  stat.  6  Ann.  c.  16.  they  are  to  be  annually  licensed  in 
London  by  the  lord  mayor  and  aldermen,  who  administer  anwlfc 
and  take  bond  for  the  faithful  execution  of  their  offices :  itsnj 
persons  shall  act  as  brokers,  without  being  thus  licensed  aw 
admitted,  they  shall  forfeit  the  sum  of  500/.,  and  persons  em- 
ploying them  50/.;  and  brokers  arc  to  register  contracts, 
under  the  like  penalty  :  also  brokers  shall  not  deal  fur  them- 
selves, on  pain  of  forfeiting  200/.:  they  are  to  carry  about  tbfl* 
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a  silver  medal,  having  the  king's  arms,  and  the  arms  of  the  city, 
&e.  and  pav  40-?*  a  vear  to  the  chamber  of  the  city.  See  1 
Mcrw.  R.  156s  1  Holt's  Ca.  431  :  2  Stark.  Co.  14 

Brokers  embezzling  any  money,  goods,  or  securities  intrusted 
to  them,  declared  to  be  guilty  of  a  misdemeanor,  punishable  by 
14  years*  transportation  or  imprisonment,  at  the  discretion  of 
tbe  court,  by  stat.  7  and  8  G,  4.  c.  2$.  §  4y.  which  see  at  length 
under  tit.  Embezzlement. 

As  to  brokers  in  Bristol,  see  tit.  Bristol.  And  as  to  pawn- 
broker^ see  that  tit.  As  to  brokers  illegally  dealing  in  the 
funds  or  stocks,  who  arc  usually  known  by  the  appellation  of 
stock-jobbers,  see  tit.  Funds.  And  as  to  brokerage  and  sale  of 
offices,  sec  tit.  Offices. 

BROK,  an  old  sword  or  dagger. 

BR  OSS  US.  Bruised  or  injured  with  blows,  wounds^  or 
other  casualty.     Cow  ah 

BROTH  EL- HO  USES.  Lewd  places,  being  the  common 
habitations  of  prostitutes.  A  broihehnan  was  a  loose  idle  fellow  ; 
and  a  feme  horde  iter  or  brolhelier,  a  com  men  whore.  And  bo- 
relman  is  a  contraction  of  hroihelman,  Chaucer.  Sec  Band// 
House. 

BRUDBOTE.    See  Brigbote. 

BRL'ERE,  La t.  erica.']  Signifies  heath-ground  ;  and  bra- 
eria>  briars,  thorns,  or  heath,  from  the  Sax,  brcer,  briar. 
Pa  rock.  Antiq.  620. 

BRUILLUS.  A  wood  or  grove;  Fr,  breil,  breuil,  a  thicket 
or  clump  of  trees  in  a  park  or  forest.  Hence  the  abbey  of 
Bruer,  in  the  forest  of  Which  wood,  in  com.  Ox  on.  and  Bruel, 
Brehull,  or  Brill,  a  hunting  seat  of  our  ancient  kings  in  the 
forest  of  Burn  wood,  in  com.  Bucks. 

BRUILLETUS.    A  small  coppice  or  wood. 

BUUNLTA.    Properly  Burueta}  which  see. 

BR  USC I  A,  seems  to  signify  a  wood.  Monast.  torn.  L 
pag.  773. 

BRUSUA  and  BRUSULA.  Brouse  or  brushwood.  Mon. 
AngL  torn.  \.fot.  773. 

BUBBLES.  The  South-sea  project,  and  various  other 
schemes.,  similar  in  the  end  intended,  that  of  defrauding  t lie 
subject,  though  different  as  to  the  means,  were  called  by  the 
name  of  bubbles.  The  stat.  6  G.  1.  c.  18.  made  all  unwar- 
rantable undertakings,  by  unlawful  subscriptions,  subject  to 
the  penalties  of  a  praemunire  ;  but  it  is  now  repealed  by  6  G.4, 
c.  9 L    See  Ba c .  Ab.  Nu isa nee.  { A . )  (7th  ed.)  See  tit.  Fun ds. 

BUCKLARIUM,  a  buckler.    Clans.  26  E.  I.  m.  S.  intus. 

BUCSTALL,  a  toil  to  take  deer,  which,  by  the  stat. 
19  II.  7.  c.  11.  is  not  to  be  kept  by  any  person  that  hath  not  a 
park  of  bis  own,  under  penalties.  There  is  a  privilege  of  being 
quit  of  amerciaments  for  buckstatls.  Privileg.  de  Sempling- 
ham.    See  4  Inst.  306. 

BUCKWHEAT.  French  wheat,  used  in  many  counties  of 
this  kingdom :  in  Essex,  it  is  called  brank  ;  and  in  Worcester- 
shire, crap.    It  is  mentioned  in  the  stat.  1.5  Car.  2.  c.  & 

B  U  CT  N  U  S.  A  in  il  i  tary  w  ca]  k  )  n  fo  r  a  I  bo  t  m  an  *  7  V  n  u  r  esy 
pag.  74. 

BUGGERY,  or  Sodomy,  comes  from  tbe  Italian  bugarone 
or  buggerare,  and  it  is  defined  to  be  a  carnal  copulation  against 
nature,  and  this  is  either  by  the  confusion  of  species  ;  that  is 
to  say,  a  man  or  a  woman  with  any  animal  ;  or  of  sexes,  as  a 
man  with  a  man,  or  man  unnaturally  with  a  woman.  3  Inst. 
58:  12  Co.  Rep.  36.  Tins  sin  against  God,  nature,  and  tbe 
law,  it  is  said,  was  brought  into  England  by  the  Lombards. 
Hot.  Pari  50  E.  3.  numb.  58.  In  ancient  times,  according 
to  some  authors,  it  was  punishable  with  burning,  though  others 
say  with  burying  alive  :  but  at  this  day  it  is  felony  excluded 
clergy ,  and  punished  as  other  felonies,  by  stat.  9  G.  4. 
c.  31.  §  15. 

It  is  felony  both  in  the  agent  and  patient  consenting,  except 
the  person  on  whom  it  is  committed  be  a  boy  under  the  age  of 
discretion  (which  is  generally  reckoned  at  fourteen),  when 
it  is  felony  only  in  the  agent.  1  Hales  Hist.  P.  C.  670:  and 
see  stat.  fj  G.  4.  c.  31,  §  1 8.  as  to  the  proof  required. 
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This,  says  Blackstone,  is  a  crime  which  ought  to  be  strictly 
and  impartially  proved,  and  then  as  strictly  and  impartially 
punished.  But  it  is  an  offence  of  so  dark  a  nature,  so  easily 
charged,  and  the  negative  so  difficult  to  be  proved,  that 
the  accusation  should  be  clearly  made  out ;  for,  if  false,  it 
deserves  a  punishment  inferior  only  to  that  of  the  crime 
itself. 

BL'fLDINGS,  If  a  house  new  built,  exceeds  the  ancient 
foundation,  whereby  that  is  the  cause  of  hindering  the  lights  or 
air  of  another  house,  action  lies  against  the  builder.  Hob.  131. 
In  London,  a  man  may  place  ladders  or  poles  upon  the  ground, 
or  against  houses  adjoining  for  building  his  own,  but  he  may 
not  break  ground  :  and  builders  t»f  houses  ought  to  have 
licence  from  the  mayor  and  aldermen,  &e.  for  a  hoard  in  the 
streets,  which  are  not  to  be  incumbered.  Cit.  Lib.  30.  1 4(>* 
In  new  building  of  London  it  was  ordained,  that  the  outsides 
of  the  buildings  be  of  brick  or  stone,  and  the  houses  for  the 
principal  streets  to  be  tour  stories  high,  having,  in  the  front, 
balconies,  &c.  by  stat.  If)  Car,  2.  c.  3. 

The  laws  for  regulating  of  all  buildings  in  the  cities  of 
London  and  Westminster,  and  other  parishes  and  places  in  the 
weekly  bills  of  mortality,  the  parishes  of  St.  Mary-Ie-bone, 
and  Paddington,  St.  Pancras,  and  St,  Luke,  at  Chelsea,  for 
preventing  mischiefs  by  nre,  are  reduced  into  one  act  by  stat. 
14-  G.  3-  c.  78,  The  regulations  of  this  law  are  very  minute 
and  technical.    See  tit.  Fire. 

By  stat.  7  and  S  G.  4.  c.  29-  §  ^4,  if  any  person  shall  start  or 
rip,  cut,  or  break  with  intent  to  steal,  any  glass  or  woodwork 
belonging  to  any  building,  or  any  lead,  iron,  copper,  brass,  or 
other  metal,  or  any  utensil  or  fixture  whatever,  made  of  metal 
or  other  material,  fixed  in  or  to  any  building,  such  offender 
shall  be  guilty  of  felony,  and  may  be  punished  us  in  the  case 
of  simple  larceny.  And  by  §  1-k  persons  breaking  and  enter- 
ing any  building,  ami  stealing  therein,  such  building  being 
within  the  curtilage  of  a  dwelling-house,  and  occupied  there- 
with, but  not  being  part  thereof  (for  the  purposes  of  burglary 
and  housebreaking  as  descrihed  in  the  two  former  sections  of 
the  stat.),  shall  be  guilty  of  felony,  and  may  be  transported  for 
life,  or  imprisoned  not  exceeding  four  years,  and  (if  a  male) 
whipped  in  addition  to  such  imprisonment. 

By  7  and  SCV.  L  c.  30.  §  2.  persons  unlawfully  and  maliciously 
setting  fire  to  any  house,  &c.,  or  to  any  budding  or  erection 
used  in  carrying  on  any  trade  or  manufacture,  or  any  branch 
thereof,  are  guilty  of  felony,  and  shall  sutler  death.  By  §  3. 
persons  by  force  entering  into  any  house,  shop,  building)  or 
place,  with  intent  to  destroy  any  silk,  woollen,  linen,  or  cotton 
goods  in  the  loom,  or  any  machinery  belonging  to  those  manu- 
facturers, are  guilty  of  felony,  and  may  be  transported  for  life, 
or  imprisoned  not  exceeding  four  years,  and  (if  a  male)  whipped 
in  addition  to  such  imprisonment.  By  §  7*  persons  riotously  and 
tumult uously  assembling,  and  with  force  demolishing,  pulling 
down,  or  destroying,  or  beginning  so  to  do,  any  church,  chapel, 
house,  &c.,  or  any  building  or  erection  used  in  carrying  on  any 
trade  or  manufacture,  or  any  branch  thereof,  or  any  staith, 
building,  or  erection  used  in  conducting  the  business  of  any 
mine,  shall  be  guilty  of  felony,  and  shall  suilcr  death. 

BULL}  A  brief  or  mandate  of  the  pope  or  bishop 

of  Rome,  from  the  lead,  or  sometimes  gold  seal  affixed  thereto, 
which  Mat.  Paris,  anno  1237,  thus  describes  :  In  bulla  damini 
papa?  stat  imago  Pauli  a  dextris  cruets  in  medio  bathe  Jtgurata 
et  Petri  a  sinUiris*  These  decrees  of  the  pope  are  often 
mentioned  in  our  statute*  as  25  Ed.  3  :  2H  H.  8.  cap. 
1  &  2  P.  cf  M.  c.  S.  and  13  EHz.  cap.  2.  They  were  hereto- 
fore used,  and  of  force,  in  this  land  :  but  bv  the  statute 
28  Hen-  S.  c.  \6.  it  was  enacted,  that  all  bulls,  briefs,  and 
dispensations  had  or  obtained  from  the  bishop  of  Rome, 
should  be  void.  And  by  stat.  13  KHz.  c.  (see  stat.  £3  KHz. 
c*  1.)  if"  any  person  shall  obtain  from  Rome  any  bull  or 
writing,  to  absolve  or  reconcile  such  as  forsake  their  due 
allegiance,  or  shall  give  or  receive  absolution  by  colour  of  such 
bull,  or  use  or  publish  such  bull,  &c.  it  is  high  treason.  By 
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7  Ann,  c  21.  §  1,  2,  3,  this  extends  to  Scotland.  See  Borne, 
Papist, 

BULL  and  BOAR.  By  the  custom  of  some  places,  a 
parson  may  be  obliged  to  keep  a  bull  and  a  hoar  for  the  use  of 
the  parishioners,  in  consideration  of  his  having  tithes  of  calves 
and  pigs,  &e.  1  Roll  Ab.  559 !  4  Mod,  241  :  see  tit,  Cattle. 

BULLIO  SALIS.  As  much  salt  as  is  made  at  one  wealing 
or  boi Hug  :  a  measure  of  salt,  supposed  to  be  twelve  gallons. 
Mon,  Aug,  torn,  2. 

BULLION.    See  tits.  Coin,  Money, 

BULTEL.  The  bran  or  refuse  of  meal  after  dressed  :  also 
the  bag  wherein  it  is  dressed  is  called  a  buller,  or  rather  boulter. 
The  word  is  mentioned  in  the  statute  de  assissa  pan  is  et  vvr- 
vmwy  anno  5 1  H,  3.  Hence  comes  bulled  or  boutlcd  bread, 
being  the  coarsest  bread. 

BUNDLES.  A  sort  of  records  of  the  Chancery,  lying  in 
the  office  of  the  Rolls ;  iti  which  are  contained,  the  files  or 
hills  and  answers,  of  hab,  cor.  cum  causa;  certiorari' s ; 
attachments,  k<\  scire  facias \s ;  certificates  of  statute-staple; 
extents  and  liberates;  supersedeas  s  ;  bails  on  special  pardons; 
bills  from  the  Exchequer  of  the  names  of  sheriffs ;  letters 
patent  surrendered;  and  deeds  cancelled ;  inquisitions;  privy 
seals  for  grants;  bills  signed  by  the  king;  warrants  of  eschea- 
tors;  customers,  Sec, 

BURGAGE  TENURE.    See  tit.  Tenures,  III.  1L 

Tenure  in  Burgage ,  is  described  by  Glanvil  (lib,  1.  c.  3,), 
and  is  expressly  said  by  Littleton,  §  %B>%  to  be  but  tenure  in 
socage  :  and  it  is  where:  the  king  or  other  person  is  lord  of  an 
ancient  borough,  in  which  the  tenements  are  held  by  a  rent 
certain.    Litt.  §  162,  l6'3. 

It  is  indeed  only  a  kind  of  town- socage  ;  as  common  socage, 
by  which  other  lands  are  holden,  is  usually  of  a  rural  nature. 
A  borough  is  usually  distinguished  from  other  towns  by  the 
right  of  sending  members  to  parliament  (see  tit.  Borough)  : 
and  where  the  right  of  election  is  by  burgage-tenure,  that 
alone  is  a  proof  of  the  antiquity  of  the  borough.  Tenure  in 
Burgage,  or  Burgage  Tenure,  therefore,  is,  where  houses,  or 
lands  which  wrere  formerly  the  site  of  houses,  in  an  ancient 
borough,  are  held  of  some  lord  in  common  socage  by  a  certain 
established  rent.    2  Comm.  82. 

The  free  socage  in  which  these  tenements  are  held  seems  to 
be  plainly  a  remnant  of  Saxon  liberty  :  which  may  also  ac- 
count for  the  great  variety  of  customs  affecting  many  of  these 
tenements  so  held  in  ancient  burgage,  the  principal  and  most 
remarkable  of  which  is,  that  called  Borough- English,  See 
that  title. 

Other  special  customs  there  are,  in  different  bur  gage -tenures: 
as  in  some,  that  the  wife  shall  be  endowed  of  all  her  husband's 
tenements,  and  not  of  the  third  part  only,  as  at  common  lawr. 

1  Ail,  §  1  fitJ*  In  others  that  a  man  might  (previous  to  slat, 
II.  8.)  dispose  of  his  tenements  by  will.  Litt.  §  lb'7«  Though 
this  power  of  disposal  was  allowable  in  the  Saxon  times — a 
pregnant  proof  that  these  liberties  of  socage-tenure  were 
fragments  of  Saxon  liberty.  2  Comm.  84.  By  the  Reform  Act, 

2  W,  4.  c*  45.  the  right  of  voting  in  respect  of  burgage  tene- 
ments in  cities  and  towns  being  counties  of  themselves,  is 
preserved  in  perpetuity ;  in  respect  of  burgage  tenements  in 
boroughs,  the  right  is  preserved  to  the  individual  voter  so  long 
as  he  personally  shall  remain  qualified  as  an  elector — subject  of 
course  to  regulation  under  the  act. 

BURGAGE  HOLDING  in  Scotch  law  is  the  tenure  by 
which  royal  boroughs  hold  of  the  sovereign.  The  service  is 
watching  and  warding,  and  is  done  by  the  burgesses  within 
the  territory  of  the  borough,  whether  expressed  in  the  charter 
or  not.    Scotch  Diet. 

BURG.  A  small  walled  town,  or  place  of  privilege,  &e. 
See  Borough* 

BURG  BOTE,  from  burg,  castellum,  and  bole,  compensation 
Is  a  tribute  or  contribution  towards  the  building  or  repairing 
of  castles,  or  walls  of  a  borough  or  city :  from  which  divers 
had  exemption  by  the  ancient  charters  of  the  Saxon  tings. 


Ilasial  burg- bote  signi/ical  quiet  ant  iam  reparations  muromn, 
civiiaiis  vet  burgi.  Fleta,  lib.  1.  c.  47:  Spelm,  v.  Burghbote, 
BURGESSES,  burgarii  et  burgen&es*)  Properly  men  of 
trade,  or  the  inhabitants  of  a  borough  or  walled  town ;  but 
this  name  is  usually  given  to  the  magistrates  of  corporate 
towns. 

In  Germany,  and  other  countries,  they  confound  burgess  and 
citizen  ;  hut  we  distinguish  them,  as  appears  by  the  stat, 
5  11.  2.  c.  4.  where  the  classes  of  the  commonwealth  are  thus 
enumerated,  count,  baron,  banneret,  chivaleer  de  connth; 
citizt  in  de  dice;  burgess  de  burgh.  See  Co.  Lit.  80.  Those  are 
also  called  burgesses  who  serve  in  parliament  for  any  borough 
or  corporation.  See  tit.  Parliament.  Burgesses  of  our  towns 
are  called*  in  Domesday,  the  homines  of  the  king,  or  of  some 
other  great  man ;  but  this  only  shows  whose  protection 
they  were  under,  and  is  not  any  infringement  of  their  civil 
liberty.  Squire,  Ang.  Sax.  Gov.  2G0.  n.  Burgenses  el  homines 
burgorum  et  villarum,  Madox,  Ezcheq,  1  V,  333.  The  aid  of 
burghs,  ib,  1  V.  600,  601.    See  tit.  Borough,  # 

BURGH-BRECHK,  Fidejussionis  violatio.  A  breach  of 
pledge,  Spehnr\  It  is  used  for  a  fine  imposed  on  the  commu- 
nity of  a  town,  for  a  breach  of  the  peace,  &c.  Leg.  Cannti, 
cap.  55. 

BURGHERISTHE  or  burgberiche,  used  in  Domesday 
book  for  a  breach  of  the  peace  in  a  city*  Blount, 
BURGHBOTE.    See  burgbofe. 

BURGMOTE.  A  court  of  ii  borough.  LL.  Cannti,  MS, 
cap.  4  k- — Ihrghmote  is  different;  which  see. 

BURGH  WARE,  quasi  burgiver,^    A  citizen  or  burgess, 

BURGLARY,  Burgi  latrocinium ;  by  our  ancient  law  called 
hameseehen,  as  it  is  in  Scotland  to  this  day.  4  Comm.  238,]  A 
felony  at  common  law,  in  (1.)  breaking  and  entering  (2.)  the 
mansion  house  of  another,  or  the  walls  or  gates  of  a  walled 
town,  or  a  church,  (see  Sacrilege,)  (3.)  in  the  night,  (4.)  to 
the  intent  to  commit  some  felony  within  the  same  ;  whether 
the  felonious  intent  be  executed  or  not.  1  Hawk.  P.  C-  c.  38, 
§  1.  10:  4  Comm.  224. 

By  §  1 1  of  stat.  7  and  8  G,  4.  c.  29  it  is  enacted,  "  That  every 
person  convicted  of  burglary  shall  suffer  death  as  a  felon-  And 
it  is  thereby  declared  that,  if  any  person  shall  enter  the 
dwelling-house  of  another  with  intent  to  commit  felony,  or, 
being  in  such  dwelling-house,  shall  commit  any  felony,  and 
shall  in  either  case  break  out  of  the  said  dwelling-house  in 
the  night  time,  such  person  shall  he  deemed  guilty  of  bur- 
glary." 

By  §  13.  of  the  same  stat.  it  is  enacted,  "  That  no  building, 
although  within  the  same  curtilage  with  the  dwelling- house, 
and  occupied  therewith,  shall  he  deemed  to  be  part  of  such 
dwelling-house  for  the  purpose  of  burglary,  unless  there  shall 
be  a  communication  between  such  building  and  dwelling-house, 
either  immediately,  or  by  means  of  a  covered  and  enclosed 
passage  leading  from  the  one  to  the  other-" 

By  stat.  7  G.  4.  c.  64,  §28.  a  certain  compensation  is  allowed 
to  persons  active  in  apprehending  offenders  guilty  of  burglary; 
and  by  §  30.  if  any  man  be  killed  in  endeavouring  to  appre- 
hend such  offender,  such  compensation  may  be  paid  to  the  wife 
or  child,  father  or  mother. 

It  seems  the  plainest  method  to  consider  the  subject  accord- 
ing to  the  four  parts  of  the  above  definition  ;  and  (5.)  to  add 
something  on  the  punishment  of  this  offence. 

1.  There  must  be  both  a  breaking  and  an  entry  to  complete 
this  offence.    1  Hawk.  P.  C.  c.  38.  §  3. 

Every  entrance  into  the  house  by  a  trespasser  is  not  a 
breaking  in  this  case,  but  there  must  be  an  actual  breaking- 
As,  if  the  door  of  a  mansion-house  stand  open,  and  the  thief 
enters,  this  is  no  breaking.  So  it  is  if  the  window  of  the 
house  be  open,  and  a  thief,  with  a  hook  or  other  eog&l 
drawcth  out  some  of  the  goods  of  the  owner,  this  is  m 
burglary,  because  there  is  no  actual  breaking  of  the  house. 
But  if  the  thief  breaketh  the  glass  of  the  window,  and  with  * 
hook  or  other  engine,  draweth  out  some  of  the  goods  of  the 


owner,  this  is  burglary,  for  there  was  an  actual  breaking  of  the 
house.  3  Inst.  64.  But  the  following  acts  amount  to  an 
actual  breaking,  viz,  opening  the  casement,  or  breaking  the 
glass  window,  picking  open  the  lock  of  a  door,  or  putting  back 
the  Jock,  or  the  leaf  of  a  window,  or  unlatching  the  door  that 
is  only  latched-    1  Hal.  P.  C.  c.  552. 

Having  entered  by  a  door  which  he  found  open,  or  having 
lain  in  the  house  by  the  owner's  consent,  unlatching  a  chamber- 
door,  or  coming  down  the  chimney.   I  Hawk.  P.  C.  c.  38.  §  4. 

If  thieves  pretend  business  to  get  into  a  house  by  night,  and 
thereupon  the  owner  of  the  house  opens  his  door,  and  they 
enter  and  rob  his  house,  this  is  burglary.     Kef.  V2. 

So  if  persons  designing  to  rob  a  house,  take  lodgings  in  it, 
and  then  fall  on  the  landlord  and  rob  him  ;  or  where  persons 
intending  to  rob  a  house,  raise  a  hue  and  cry,  and  prevail 
with  the  constable  to  make  a  search  in  the  house,  and  having 
got  in  by  that  means,  with  the  owner's  consent,  bind  the 
constable,  and  rob  the  inhabitants ;  in  both  these  instances 
they  are  guilty  of  burglary,  for  these  evasions  rather  increase 
the  crime.    1  Hawk.  P.  C.  c.  3S.  §  5. 

Where  a  servant  opened  his  lady's  chamber,  which  was 
fastened  by  a  spring  lock,  with  a  design  against  her  honour, 
this  was  held  burglary.    East,  P.  C.  488. 

If  a  person  be  within  the  house,  and  steal  goods,  and  then 
open  the  house  on  the  inside,  and  go  out  with  the  goods,  this 
is  burglary,  though  the  thief  did  not  break  the  house.  3  Inst.  (>k 
But  this  was  not  admitted  to  be  law  with  any  certainty  ■  and 
therefore  it  was  by  stat.  12  A.  st.  h  c.  7-  created  a  burglary  to 

;i    break  out  of  a  house  in  the  night  time,  after  having  committed 

j    a  felony  in  it.    This  statute  is  now  repealed;  but  its  provisions 

%[    re-enacted  by  stat.  7  &  8  G.  4.  c.  2Q.  noticed  before. 

Any  the  least  entry,  cither  with  the  whole,  or  with  but  part 
of  the  body,  or  with  any  instrument  or  weapon,  will  satisfy 
the  word  entered  in  an  indictment  for  burglary  :  as  if  one  do 

J    put  his  foot  over  the  threshold,  or  his  hand,  or  a  hook,  or 

1 1    pistol  within  a  window,  or  turn  the  key  of  a  door  which  Is 
locked  on  the  inside,  or  discharge  a  loaded  gun  into  a  house, 
I   &c.  1  Hank,  P.  C.  c.  38,  §  7*    But  that  the  discharging  the 

\   loaded  gun  is  a  sufficient  entry  seems  very  doubtful  from  what 

ib  is  said  in  Leach,  452.  and  East,  P.  C.  490. 

Where  it  appeared   that  the  prisoner  had  thrown  up  the 

1    sash  of  a  window,  and  introduced  between  that  and  an  inside 

g  shutter  an  instrument  to  force  open  the  shutter,  it  was  held 
that  this  did  not  constitute  burglary,  unless  it  appeared  that 

:  the  hand,  or  some  part  of  it,  was  within  the  window.  Ilex  v. 
Rust,  1  Pjh  $  37.  Ib3. 

Where  a  person  raised  the  sash  of  a  window,  which  was 
before  partly  open,  so  as  to  admit  himself  into  a  house,  this 
was  held  not  to  be  a  breaking  of  the  house.    Rex  v.  Smith, 

j$\  Rt/.  #  3f«  178. 

Breaking  an  outer  window,  and  introducing  the  hand  be- 
tween the  glass  of  the  window  and  an  inner  shutter,  is  a 
sufficient  breaking  and  entering.  C.  C.  R.  341. 

So  breaking  a  window  of  a  shop,  and  introducing  the  Jinger 

>  so  far  as  that  the  fore  part  of  the  Jinger  was  seen  on  the  shop 

\ ;.:  side  of  the  glass.  C.  C.  tf.  499. 

Lifting  up  a  large  iron  grating  placed  over  a  cellar,  and 
opening  a  window  in  a  passage  leading  from  that  cellar,  is  a 

^sufficient  breaking.  C.  C.  R.  355. 

So  pulling  down  a  sash  of  a  window,  though  it  has  no 
fastening,  and  is  only  kept  in  its  place  by  the  pulley-weight ; 
and  that  although  there  is  an  outer  shutter  to  the  window, 
which  is  not  put  to.  C.  C  R.  451, 

^     But  where  thieves  had  bored  a  hole  through  the  door,  with 

^  a  centre-hit,  and  part  of  the  chips  were  found  in  the  inside  of 
the  house,  yet  as  they  had  neither  got  in  themselves,  nor  in- 
troduced a  hand  or  instrument  for  the  purpose  of  taking  the 

:    property,  the  entry  was  ruled  incomplete.  1  Hawk.  P.  C.c.38. 

'  §  7-  in  note. 

When  several  come  with  a  design  to  commit  burglary,  and 
:::  one  does  it  while  the  rest  watch  near  the  house,  heie  his  act 


is,  by  interpretation,  the  act  of  all  of  them.  And,  upon  a  like 
ground,  if  a  servant  confederating  with  a  rogue,  let  him  in  to 
rob  a  house,  it  has  heen  determined  by  all  the  judges,  upon  a 
special  verdict,  that  it  is  burglary  both  in  the  servant  and  the 
thief,  Leach's  Hawk.  P.  C.  c.  i.  38.  §  Q.  and  ?t. 

2.  It  is  certainly  a  dangerous,  if  not  an  incurable  fault  to 
omit  the  word  J^v/Z^ir-house  in  an  indictment  for  burglary 
in  a  house.  But  it  seems  not  necessary  or  proper,  in  an  indict- 
ment for  burglary  in  a  church,  which,  by  all  the  ancient  au- 
thorities, is  taken  as  a  distinct  burglary.  See  1  Hawk.  P.  C. 
c.  38.  §  10.  and  the  authorities  there  cited. 

If  a  man  hath  two  houses,  and  resides,  sometimes  in  one  of 
the  houses,  and  sometimes  in  the  other,  if  the  house  he  doth 
not  inhabit  is  broken  in  by  any  person  in  the  night,  it  is  bur- 
glary.   Poph.  52. 

A  chamber  in  an  inn  of  court,  &c.  where  one  usually  lodges, 
is  a  mansion-house ;  for  every  one  hath  a  several  property 
there.  But  a  chamber  where  any  person  doth  lodge  as  an 
inmate,  cannot  he  called  his  mansion  ;  though,  if  a  burglary 
be  committed  in  his  lodgings,  the  indictment  may  lay  the 
offence  to  be  in  the  mansion-house  of  him  that  let  them. 
3  Inst.  65:  KeL  S3.  If  the  owner  of  the  house  breaks  into 
the  rooms  of  his  lodgers,  and  steals  their  goods,  it  cannot  be 
burglary  to  break  into  his  own  house,  but  it  is  felony  to  steal 
their  goods.  Woods  Inst.  37 8.  But  see  contra,  1  Hawk.  P.  C* 
c.  38.  §  13,  14,  15. 

if  the  owner  live  under  the  same  roof  with  the  inmates, 
there  must  be  a  separate  outer  door,  or  the  whole  is  the  mansion 
of  the  owner:  but  if  the  owner  inhabit  no  part  of  the  house; 
or  even  if  he  occupy  a  shop,  or  a  cellar  in  it,  hut  do  not  sleep 
therein,  it  is  the  mansion  of  each  lodger,  although  there  be 
but  one  outer  door.  Leach s  Hawk*  P.  C.  c.  38.  §  15.  in  n. 
There  being  only  one  door,  in  common  to  all  the  inhabitants, 
makes  no  difference,  where  the  owner  does  not  sleep  in  any 
part  of  the  house,  for,  in  that  case,  each  apartment  is  a  separate 
mansion.  Id.  if).  §  14.  n. 

Chambers  in  inns  of  court,  &c.  have  separate  outward  doors, 
which  are  the  extremity  of  obstruction,  and  are  enjoyed  as 
separate  property,  as  estates  of  inheritance  f * iv  life,  or  during 
residence.— So  a  house  divided  into  separate  tenements,  with  a 
distinct  outward  door  to  each,  will  be  separate  houses.  Id.  ib. 
§  13.  n. 

Part  of  a  house  divided  from  the  rest,  having  a  door  of  its 
own  to  the  street,  is  a  mansion-house  of  him  who  hires  it. 
Kef.  84. 

To  break  and  enter  a  shop,  not  parcel  of  the  mansion-house, 
in  which  the  shop-keeper  never  lodges,  hut  only  works  or  trades 
therein  the  day-time,  is  not  burglary,  but  only  larceny  ;  but  if 
he,  or  his  servant,  usually  or  often  lodge  in  the  shop  at  night, 
it  is  then  a  mansion-house,  in  which  a  burglary  mav  be  com- 
mitted. 1  //.  1L  P.  C  557.  558.— But  see  stat.'l3  G.  3.  c.  38. 
respecting  burglary  in  the  work-shops  of  the  plate-glass  manu- 
factory, which  is  made  single  felony,  and  punishable  with  tran- 
sportation for  seven  years.- — If  the  shop-keeper  sleep  in  any 
part  of  the  building,  however  distinct  that  part  is  from  the  shop, 
it  may  be  alleged  to  be  his  mansion-house ;  provided  the  owner 
does  not  sleep  under  the  same  roof  also.  Lcacfis  Hawk. 
P.  C.  i.  c.  38.  §  16.  in  n. 

A  lodger  in  an  inn  hath  a  special  interest  in  his  chamber,  so 
that  if  he  opens  his  chamber-door,  and  takes  goods  in  the  house, 
and  goes  away,  it  seems  not  to  be  burglary.  And  where  A. 
enters  into  the  house  of  B.  in  the  night,  by  the  doors  open,  and 
breaks  open  a  chest,  and  steals  goods,  without  breaking  an  inner 
door,  it  is  no  burglary  by  the  common  law,  because  the  chest  is 
no  part  of  the  house ;  though  it  was  felony,  ousted  of  clergy, 
by  statute  3  W*  M.  c.  9* ;  and  if  one  break  open  a  counter 
or  cupboard,  fixed  to  a  house,  it  is  burglary.  1  Hates  Hist. 
P.  C.  554:, 

All  out -buildings,  as  barns,  stables,  warehouses,  &c.  adjoin- 
ing to  a  house,  are  looked  upon  as  part  thereof,  and  conse- 
quently burglary  mav  be  committed  in  them.    And  if  the 
2  B  2 
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warehouse,  &c.  be  parcel  of  the  mansion-house,  and  within  the 
same,  though  not  under  the  flame  roof,  or  contiguous,  a  bur- 
glary may  be  committed  therein.— But  an  out~house  occupied 
with,  but  separated  from,  the  dwelling-house  by  an  open  pas- 
sage, ci-ht  feet  wide,  and  not  within  or  connected  by  any  fence, 
inclosing  both,  is  not  within  the  curtilage  or  homestall.  leach  s 
Hawk.  1\  C.  I  c.  38.  §  12.  n. :  4  Comm.  225. 

3.  In  the  day -time  there  is  no  burglary.— As  to  what  is  reck- 
oned night,  and  what  day,  fur  this  purpose,  anciently  the  day 
was  accounted  to  begin  only  at  sun-rising,  and  to  end  imme- 
diately upon  sun-set ;  but  the  better  opinion  seems  to  be,  that  i1 
there be  day-light,  or  crepusculum,  enough  begun  or  left  to 
discern  a  mans  face  withal,  it  is  no  burglary.  But  this  does 
not  extend  to  moon -light  ;  the  malignity  of  the  offence  not  so 
properly  arising  from  its  being  done  in  the  dark,  as  at  the  dead 
of  nhdit,  when  sleep  has  disarmed  the  owner,  and  rendered  his 
castle  defenceless.    4  Comm.  224  :  1  Hawk.  P.  C.  c.  38.  §  1. 

4.  The  breaking  and  entry  must  be  with  a  felonious  intent, 
otherwise  it  is  only  a  trespass ;  and  it  is  the  same  whether  such 
intent  be  actually  carried  into  execution,  or  only  demonstrated 
bv  some  attempt,  of  which  the  jury  is  to  judge.  And  there- 
fore such  breaking  and  entry,  with  intent  to  commit  a  rob- 
bery, a  murder,  a  rape,  or  any  other  felony,  is  burglary.  Nor 
docs  it  make  auv  difference,  whether  the  offence  were  felony  at 
common  law,  or  only  created  so  by  statute.  4  Comm.  221'. 
1  Hawk.  P.  C.c  38.  §  18-  19.  i 

One  of  the  servants  of  the  house  opened  his  lady  s  chamber- 
door,  which  was  fastened  with  a  brass  bolt,  with  design  to  com- 
mit a  rape  ;  and  it  was  ruled  to  be  burglary,  and  the  defendant 
was  convicted  and  transported.    St  ran.  48 1  :  Kel  67- 

\  servant  embezzled  money  intrusted  to  his  care  ;  left  ten 
guineas  in  his  trunk  ;  quitted  his  master's  service;  returned  ; 
broke  and  entered  the  house  in  the  night,  and  took  away  the 
ten  guineas,  and  adjudged  no  burglary.  Leach  9  Hawk.  1  .  L. 
i.  c.  38.  §  18.  n.    Scd  vide  1  Show.  53.  _ 

5.  Every  man's  house  is  considered  as  his  castle,  as  well  tor 
defence  against  injury  and  violence,  as  for  repose,  4  Co.  92. 
_To  violate  this  security  is  considered  of  so  atrocious  a  nature, 
that  the  alarmed  inhabitant,  whether  he  be  an  owner  or  a  mere 
inmate  (Cro.  Car.  544.),  is  by  stat.  24  H.  8,  c.  5.  expressly 
permitted  to  repel  the  violence  by  the  death  of  the  assailants, 
without  incurring  the  penalties  even  of  excusable  homicide. 

The  house  wherein  a  woman  lives  apart  from  her  husband, 
must  be  laid  in  an  indictment  for  burglary  to  be  the  house  oi 
the  husband,  although  he  has  never  been  in  it.  C.  t.  if.  4<H. 
And  this  although  she  may  be  living  m  a  state  of  adultery. 

(\  C.  h\  " 

For  further  matter,  see  titles  Clergy,  Felony,  Larceny. 

BUR  I.    Husbandmen.    Mou.  AngL  torn.  3.  p.  183. 

BL'IU  VI Formerly  persons  dying  were  to  be  buried  in 
woollen  on  pain  of  51. ;  stat.  30  Car.  2.  c.l ;  but  this  provision  is 
repealed  by  54  G.  3.  c.  108.  34  G.  3.  c.  1  h  repeals  the  duty 
imposed  by  23  G.  3.  e.  6?  :  2d  G.  3.  C  73.  on  the  registry  oi 
burials,  &c.    See  Registry. 

The  burial  of  persons  found/cto  de  se>  is,  by  stat.  4  U.  4. 
c  Y>  rectal  to  tsikc  place,  without  any  marks  of  ignominy, 
privately  in  the  parish  church-yard,  between  the  hours  of  nine 
and  twelve  at  night,  under  the  direction  of  the  coroner. 

The  rector  of  a  parish  agreed  verbally,  in  consideration  of  a 
sum  of  monev,  to  allow  one  to  erect  a  vault,  and  have  the  ex- 
clusive use  thereof.  The  money  was  paid,  and  the  vault  con- 
structed ;  but  the  rector  subsequently  caused  the  vault  to  be 
opened,  and  buried  a  corpse  there.  The  grantee  brought  an 
action  on  the  case  for  the  disturbance.  The  action  was  held 
not  to  bo  maintainable,  a  rector  having  no  power  to  grant  the 
exclusive  use  of  a  vault.  He  may  exercise  a  discretion  m  each 
particular  instance,  when  application  is  made  for  leave  to  bury 
ill  the  church.  There  must,  as  in  the  case  of  a  pew,  be  cither 
a  faculty  or  a  prescription  to  support  such  right.  At  all  events, 
such  riirht  is  not  grantable  by  parol.  Bryan  v.  Whistler,  8  B. 
\  C.  188. 


BUT 

The  Court  will  not  grant  a  mandamus  to  compel  a  rector  to 
bury  a  parishioner  in  a  vault,  or  in  any  particular  part  of  a 
churchyard.  1  Barn.  §  Adul.  122.  And  a  party  has  no  right 
to  be  buried  in  an  iron  coffin  without  an  increased  fee  being 
paid.    2  Hagg.  C  R.  333 :  3  Phill.  R.  335. 

BUR  NET  A.  Cloth  made  of  dyed  wool.  A  bum  el  colour 
must  be  dyed;  but  b  run  us  color  may  be  made  with  wool  without 
dyeing,  which  are  called  medleys  or  russets.  Lyndewood.  Thus 
niuchls  mentioned  because  this  word  is  sometimes  wrote  bruntta. 
BURNING  IN  THE  HAND.  Vide  Branding* 
BURNING  of  houses,  out-houses,  malicious  burnings,  &c. 
See  titles  Arson,  Malicious  Injuries. — As  to  penalty  on  servants 
setting  fire  to  houses  by  negligence,  see  title  Fire.  See  far- 
ther  titles  Felons,  Navy,  Ships,  Insurance. 

BURROCHIUM.  '  A  burrock,  or  small  wear  over  a  river, 
where  wheels  are  laid  for  the  taking  of  fish.  Cowcl. 
BURSA.  A  purse.  Ex.  Chart,  vet. 
BURSARIA.  The  bursery,  or  exchequer  of  collegiate  and 
conventual  bodies ;  or  the  place  of  receiving  and  paying,  and 
accounting  by  the  bursar  it,  or  bursars.  Paroch,  Antiq*  p,  m. 
But  the  word  hursarii  did  not  only  signify  the  bursars  of  a  con> 
vent  or  college  ;  but  formerly  stipendiary  scholars  were  called 
by  the  name  of  hursarii,  us  they  lived  on  the  burse  or  fund,  or 
public  stock  of  the  University.  At  Paris,  and  among  the  Ci* 
tertian  monks,  they  were  particularly  termed  by  this  name. 
Johan.  Major.  Gest.  Scot.  lib.  1.  c.  5. 

BURSE,  bursa,  cambium,  basilica.*]  An  exchange  or  place 
of  meeting  of  merchants, 

BURSHOLDERS.   See  title  Headhorongh. 
BUSONES  COMITATUS.    Bract,  lib.  3.  tract.  2.  c.l. 
Blount  says  bnsones  is  used  for  barons. 

BL  SSA.  A  ship.  BhmnCs  Diet.— •The  vessels  used  in  the 
herring  fisheries  are  called  Busses  and  Smacks. 

BUSSELLUS.  A  bushel ;  from  buza,  butta,  buttis,  a  stand- 
ing measure :  and  hence  butticella,  butticellus,  busseltus,  a  less 
measure.    Some  derive  it  from  the  old  Fr.  bouts,  leather  con- 


tinents  of  wine ;  whence  come  our  leather  budget  and  bottks. 
Kcti net's  Gloss. 

BUSTA  and  BUSTUS,  busca,  and  buscus,  &c.  &e 
Brucia  and  Brusula. 

BUSTARD.  A  large  bird  of  same,  usually  found  on  downs 
and  plains,  mentioned  in  the  stat.  2o  H.  8.  c.  11.  Sec  tit.  Game. 

BUTCHERS.  These  were  anciently  compelled  by  statute 
to  sell  their  meat  at  reasonable  prices,  or  forfeit  double  m 
value,  to  be  levied  by  warrant  of  two  justices  of  peace, ,  &c. 
And  were  not  to  buy  any  fat  cattle  to  sell  again,  on  pain  ot  for- 
feiting the  value  ;  but  this  not  to  extend  to  selling  calves,  lambs, 
or  sheep,  dead,  from  one  butcher  to  another.  Stat*  IaI  a« 
Ct  (i—\iy  stat.  4  H.  7.  c.  3.  no  butcher  shall  slay  any  beast 
within  any  walled  town,  except  Carlisle  and  Berwick.— By  tifl 
ordinance  for  bakers,  incert.  temp,  butchers  are  not  to  sell 
swine's  flesh  meazled,  or  flesh  dead  of  the  murrain.  By  stat 
3  Can  l*  C*l*  butchers  are  not  to  sell  or  kill  meat  on  Sunday. 
—By  stat.  9  Ann.  c.  11.  regulations  are  made  as  to  the  water- 
ing and  gashing  hides ;  and  the  selling  putrefied  and  rottoo 
hides  by  butchers.  See  farther  titles  Cattle,  Forestalling,  he- 
iuals. 

BUTLER.    See  Bottler. 
BUTLERAGE.    See  Prisage. 

BUTHSCARLE,  hutsecarl,  buscarles  (buscarli  et  bum* 
carli).  Mariners  or  seamen.    Setden's  Mare  Clan  sum,  hi  M* 

BUTTER  and  CHEESE. — Buyers  of  butter  are  to  put 
marks  on  casks;  and  persons  opening  them  afterwards, or pifr 
tin<*  in  other  butter,  &c.  shall  forfeit  20s.  4  and  5  IV.  $  M<  c.  U 
The  said  stat.  4  and  5  W.  $  M.  c  1.  also  contains  regalations  W 
compel  warehouse-keepers,  weighers,  searchers,  and  shlIT?^ 
receive  all  butter  and  cheese  for  the  London  market,  wit W 
undue  preference.— The  stats*  8  G.  1.  c.  27.  and  17  G- 
regulate  the  sale  of  butter  ■  the  former  in  the  city  of  )^k^ 
latter  at  New  Malton— explained  by  §  18.  of  stat.  SO  p. 
I  3,  Cr  73,  §  1.  such  regulations  not  to  extend  to  vessc 
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BY-LAWS. 


not  containing  more  than  14/o.  nor  to  Scotland.  The  but* 
tcr  trade  of  Ireland  (which  may  he  termed  B  staple  commo- 
dity of  that  kingdom),  is  regulated  by  stats.  52  G.  3.  c.  134: 
53 G.  S  c.  46:  8  G.  4.  c.  6l  :  t)  G.  4.  c.  88:  10  G.  4.  c.  41. 
See  titles  Weights  and  Measures1. 

BUTTONS.  By  stat.  10  IV.  3  c.  2.  no  person  shall  make, 
sell,  or  set  on,  any  buttons  made  of  wood  only,  and  turned  in 
imitation  of  other  buttons,  under  penalty  of  40a.  a  dozen.  A 
shank  of  wire  being  added  to  the  button  makes  no  difference. 
Ld.  Hay 712. 

By  the  said  stat.  W.  3.  no  person  shall  make,  sell,  or  set  on, 
buttons  made  of  cloth*  or  other  stuffs  of  which  clothes  are  usually 
made,  on  penalty  of  40*. 

By  stat.  8  Ann.  c.  6.  no  tat/lor ,  or  of  her  person,  shall  make, 
sell,  set  on,  use,  or  bind,  on  any  clothes,  any  buttons  or  button 
boles  of  cloth,  &c.  on  pain  of  5i  a  dozen. — By  this  act  no 
power  is  given  to  make  distress. 

Stat.  4  G.  1.  c.  7-  is  said  in  Burn* 8  Justice,  (title  Buttons)  to 
be  a  loose,  injudicious,  ungrammatical  act,  and  which,  by  its 
garb  may  seem  to  have  been  drawn  up  by  taylors,  or  button- 
makers.  This  act  imposes  (indistinctly  enough)  40,?.  a  dozen 
on  all  such  buttons  and  button  holes,  with  an  exception  of  veU 
vet ;  it  seems  levelled  against  the  taylors  only  ;  but  clothes  with 
such  buttons  and  button  boles  exposed  to  sale,  are  to  be  forfeited 
and  seized. 

By  stat.  7  G.  1.  st.  1 .  c.  12.  no  person  shall  use3  or  wear,  on 
any  clothes  (velvet  excepted)  any  such  buttons  or  button  holes, 
on  pain  of  40*,  a  dozen,  half  to  the  witness  on  whose  oath  they 
are  convicted  ;  an  application  of  the  penalty  deservedly  repro- 
bated as  nearly  singular,  and  on  a  principle  not  reeoneileable  to 
the  usual  rules  of  evidence.- — This  statute  is  also  incorrect,  par- 
ticularly in  making  no  disposal  of  a  moiety  of  the  penalty,  in 
case  of  conviction  or  confession  by  the  party. 

These  acts  are  seldom  enforced,  and  do  not  seem  very  con- 
sistent with  general  policy.  See  title  Taylors.  36  G.  3.  c.  60. 
regulates  the  making  and  vending  of  metal  buttons. 

BUTTS.  The  place  where  archers  meet  with  their  bows 
and  arrows  to  shoot  at  a  mark,  which  we  call  shooting  at  the 
butts.  Also  hulls  are  the  ends  of  short  pieces  of  land  in  arable 
ridges  and  furrows:  hullum  terrce,  a  butt  of  land.  See  title 
Abbutials. 

BUTLERAGE  OF  WINES.    See  title  Customs. 

BUY  I N  G  O  F  PLEA  S.  See  title  Maintenance,  and  Scotch 
Act,  1594,  c  216. 

BUZONJS.  The  shaft  of  an  arrow,  before  it  is  fledged  or 
feathered.    Stat.  Ed.  1. 

BYE.  Words  ending  in  by  or  bee,  signify  a  dwelling-place 
or  habitation,  from  the  Sax.  by,  habitat io. 

BY-LAWS,  bilagines,  from  the  Sax.  by,  pagus,  ci  vitas,  and 
lagen,  lex,  i.  e.  the  laws  of  cities,  Spelm.  voce  Bellagines.  Or 
perhaps  laws  made  obiter,  or  by  the  by. 2  Certain  orders  and 
constitutions  of  corporations,  for  the  governing  of  their  mem- 
bers;  of  courts-leet  and  courts- baron  ;  commoners  or  inha- 
bitants in  vills,  &c  made  by  common  assent,  for  the  good  of 
those  that  made  them,  in  particular  cases,  whereunto  the  public 
law  doth  not  extend  ;  so  that  they  lay  restrictions  on  the  par- 
tics,  not  imposed  by  the  common  or  statute  law :  guilds  and 
fraternities  of  trades,  by  letters  patent  of  incorporation,  may 
Likewise  make  by-laws,  for  the  better  regulation  of  trade  among 
themselves,  or  with  others.    Kitck.  45.  72  :  6  Rep.  63. 

In  Scotland  those  laws  are  called  laws  of  birlaw,  or  burlaw, 
which  are  made  by  neighbours  elected  by  common  consent  in 
the  btrlaw-eout Is,  wherein  knowledge  is  taken  of  complaints 
betwixt  neighbour  and  neighbour;  which  men  so  chosen  are 
judges  and  arbitrators,  and  styled  bit late-men.  And  bitlajrs, 
according  to  Skene,  are  leges  rusticorum,  laws  made  by  hus- 
bandmen, or  townships,  concerning  neighbourhood  amongst 
them.    Skene,  p.  33. 

The  power  of  making  by-tans,  being  included  in  the  very 
act  of  incorporating  a  corporation ;  and  most  by-laws  being 
made  by  corporations,  it  seems  more  regular  to  consider  the 
nature  and  effect  of  them  under  that  head,  Scvtit.  Corporations* 


In  this  place  therefore  we  shall  chiefly  consider,  1,  who  may 
make  by-laws,  and  2,  the  general  requisites  of  them. 

1,  The  inhabitants  of  a  town,  without  any  custom,  may 
make  ordinances  or  by-laws,  for  repairing  of  a  church,  or 
highway,  or  any  such  thing,  which  is  for  the  general  good  of 
the  public ;  and  in  such  cases,  the  greater  part  shall  bind  all : 
though  if  it  he  for  their  own  private  profit,  as  for  the  well  or- 
dering of  their  common,  or  the  like,  they  cannot  make  by-laws 
without  a  custom  to  warrant  it ;  and  if  there  be  a  custom,  the 
greatest  part  shall  not  bind  the  rest  in  these  cases,  unless  it 
he  warranted  by  custom.  5  Rep.  63. — A  custom  to  make  a 
by-law,  may  be  alleged  in  an  ancient  city  or  borough. — So  in 
an  upland  town,  which  is  neither  city  nor  borough.  1  Inst. 
1 1 0,  b  :  Cro.  Car.  4£8  :  Hob.  2\2. 

The  freeholders  in  a  court-leet  may  make  by-laws  relating 
to  the  public  good,  which  shall  bind  every  one  within  the  leet. 
2  I) a n v .  4- , j 7  ;  Mo.  57 9 .581.  A nd  a  co u rt - ba r on  may  make 
by-laws,  by  custom,  and  add  a  penalty  for  the  non-performance 
of  them. — So,  by  custom,  the  tenants  of  a  manor  may  make 
by-laws,  for  the  good  order  of  the  tenants.  1  Roll.  Ab.366.  I. 
35:  Mo.  75:  Hob.  212.—  So  may  the  homage,  1  Roll.  Ab. : 
Dy.  322.  (a.)  But  not  without  a  custom.  Sav*  74. — And 
a  custom  that  the  steward  with  the  consent  of  the  homage  may 
make  them,  is  not  good.    3  Lev.  4J), 

2.  All  by-laws  are  to  be  reasonable ;  and  ought  to  be  for 
the  common  benefit,  and  not  private  advantage  of  any  particular 
persons ;  and  must  be  consonant  to  the  public  laws  and  sta- 
tutes, as  subordinate  to  them.  And  by  stat.  19  H.  7-  c.  7* 
by-laws  made  by  corporations  are  to  be  approved  by  the  lord 
chancellor,  or  chief  justices,  &c,  on  pain  of  40/. 

A  by-law  may  be  reasonable,  though  the  penalty  he  to  be 
paid  to  those  who  make  the  by-law.  1  Salic.  397-  And  ge- 
nerally it  shall  be  reasonable,  if  it  be  for  the  public  good  of  the 
corporation.    Carth.  48^. 

By-laws  made  in  restraint  of  trade  arc  not  favoured,  but  the 
distinction  between  such  as  are  made  to  restrain,  and  those 
made  to  regulate  trade  seems  very  nice.  See  tit.  Corporation  ; 
and  Bnc.  Ab.  By-latrs.  (H.) — Under  a  general  power  to  make 
by-laws,  a  by-law  cannot  be  made  to  restrain  trade.  1  Burr. 
12. — Therefore,  a  by-law  that  no  person  not  being  free  of  the 
pewterer's  company  shall  exercise  the  trade  of  a  pewterer, 
within  the  city  of  London,  is  void  without  proof  of  a  special  cus- 
tom to  support  it.  Chamberlain  of  London  v.  Com pton,  7  Dow. 
$  Ry.  597:  and  see  Clark  v.  Le  Cren,  9  Barn.  $  C.  52.  The 
custom  must  correspond  with  the  by-law.  See  1  B.  §  Adol.  92. 

The  common  council  of  London  have,  by  custom,  a  right  lo 
make  ordinances  for  regulating  carts  worked  within  the  city 
for  hire,  restraining  their  number,  licensing  them,  and  regu- 
lating the  manner  in  which  they  shall  be  licensed.  A  by-law 
was  made  in  common  council  that  420  of  such  carts,  and  no 
mure,  should,  by  the  governors  of  Christ's  Hospital,  be  licensed 
to  work  within  the  city.  Held  that  such  by-law  was  supported 
by  the  custom,  and  that  the  discretionary  power  of  licensing 
was  rightly  and  ex  necessitate  delegated  by  the  common  council 
to  a  smaller  body.    2  Barn,  cy  Adol.  46*5. 

A  custom  that  no  foreign  tradesman  shall  use  or  exercise  a 
trade  in  a  town^  &c.  will  warrant  that  which  a  grant  cannot 
do;  and  where  custom  has  restrained,  a  by-law  may  be  made 
that  upon  composition  foreigners  may  exercise  a  trade.  Carter, 
120:  see  4  Burr.  1951. 

So  by-laws  may  regulate,  but  not  totally  restrain  a  private 
right,  as  in  cases  of  common,  &c.  See  Com.  Dig.  title  Bit-law 
(15.  2,)  and  (C.  4.) 

If  a  by-law  impose  a  charge  without  any  apparent  benefit  to 
the  party,  it  will  be  void.  R.  Raytn.  328. — And  a  by-law  being 
entire,  if  it  be  unreasonable  for  any  particular,  shall  be  void  for 
the  whole,    2  Feat.  1S3. 

A  by-law  imposing  a  fine  on  every  master,  warden,  or  assist- 
ant of  a  company  who  shall  not  attend  all  courts  to  be  holdcn, 
is  valid,    7  Bam.      C.  838. 

A  by-law  cannot  impose  an  oath,  nor  impower  any  person  to 
administer  it.    Stra.  536. 


BY-LAWS, 


Where  by-laws  are  good,  notice  of  them  is  not  necessary  ; 
because  they  are  presumed  for  the  better  government  and  be- 
nefit of  all  persons  living  in  those  particular  limits  where  made, 
and  therefore  all  persons  therein  are  bound  to  take  notice  of 
them,  1  Lutw.  404  :  Cm.  Car,  498  :  5  Mod.  442  :  Salt.  142  : 
Carth.  484, 

If  a  by-law  does  not  mention  how  the  penalty  shall  be  re- 
covered, debt  lies  for  it.  1  Roll.  Ab.  3()6,  I.  48  :  see  5  Co.  64 : 
Hob.  279- — Or  action  on  the  case  on  assumpsit.    2  Lev,  252. 


«^It  seems  that  a  by-law  to  levy  the  penalty  by  distress,  sale, 
or  imprisonment,  is  void  unless  bv  custom.  See  Com.  Bin.  title 
By-law,  (D,  2.)  (E.  I,  2>)    See  2  MauL  $  S,  60. 

The  Court  of  Kings  Bench  will  not  enter  into  a  question  on 
the  validity  of  a  by-law,  on  the  return  of  a  hah.  cor.  cum  causa, 
from  any  corporation  except  the  city  of  London,  where  it  always 
doth  ;  but  the  plaintiff  must  declare  there,  and  defendant  may 
demur  if  he  has  objections  to  the  by-law,    2  Burr*  77& 
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C A  BALL  A,  from  the  Lat.  cabal  I  us. ~\  Belonging  to  a  horse. 
Domesday* 
CABBAGES,    See  Turnips. 
CABINET  COUNCIL.    See  Privy  Council. 
C  A  BUSH,  cablicium.~\  Brush  wood,  according  to  the  writers 
on  the  forest  laws;  but  Spelman  thinks  it  more  probably  wind- 
fall-wood, because  it  was  written  of  old  cadibulunt,  from  cadere: 
or  from  the  Fr.  chabilis. 

CABLES.  For  shipping;  made  of  old  or  damaged  mate- 
rials, liable  to  forfeiture ;  and  the  regulations  for  manufacturing 
them  settled  bv  stat,  25  G.  3.  a.  5(1 

CACHEPOLUS,  or  CACHERELLUS.  An  inferior  bai- 
liff, a  cat<  hpole.  See  Consuetud.  thymus  de  Farendon  MS.jbL 
23 ;  and  Thorn. 

CADE.  Of]  lernin  gs  is  5 00,  of  sprat  s  1 000.  B  u  t  i  t  is  sui  d , 
that  anciently  600  made  the  cade  of  herrings,  and  six  score  to 
the  hundred,  which  is  called  Magnum  Centum, 

CADET.    The  younger  son  of  a  gentleman  ;  particularly 
applied  to  a  volunteer  in  the  army,  waiting  for  some  post, 
CAEP  GILDUM*    See  Ceapgilde. 

CAGIA.    A  cage  or  coop  for  birds.    Rot.  Clans,  38.  H,  3. 

CALANGIUM  and  CALAKGIA.  A  challenge,  claim, 
dispute.    Mon.  Angl.  torn,  2,fol,  252. 

CALCETUM,  CALCEA.  A  causey  or  common  hard  way, 
maintained  and  repaired  with  stones  and  rubbish,  from  the  Lat. 
calx }  chalk,  Fr.  chanocy  whence  their  chaussee  and  our  causeway, 
or  path  raised  with  earth,  and  paved  with  chalk-stones,  or 
gravel.  Calcearium  oper  at  tones  were  the  work  and  labour 
done  by  the  adjoining  tenants:  and  calcagium  was  the  tax  or 
contribution  paid  by  the  neighbouring  inhabitants  towards  the 
making  and  repairing  such  common  roads ;  from  wlrich  some 
persons  were  especially  exempted  by  royal  charter.  Ken  net's  Gloss* 

CALEDONIA,  That  part  of  the  country  northwards  of 
the  Firths  of  Dunbritton  and  Edinburgh.  Scotland, 

CALEFAGIUM.    A  right  to  take  fuel  yearly,  Blount. 

CALENDAR,  See  stat.  24  G.  2.  c.  23.  for  the  establish- 
ment of  the  new  style,  and  slat.  25  G,  2.  c.  80.  which  enacts, 
that  the  opening  of  common  lands,  and  other  things  depending 
on  the  moveable  feasts,  shall  be  according  to  the  new  calendar. 
See  titles  Bissextile,  Year. 

CALENDAR  MONTH.  Consists  of  30  or  31  days,  (ex- 
cept Feb.  28,  and  in  Leap  year  2Q,)  according  to  the  calendar. 
See  stat.  1 6  Car.  2.  c.  7 :  see  titles  Time,  Month,  Year. 

CALENDAR  OF  PRISONERS.  A  list  of  all  the  pri- 
soners' names,  in  the  custody  of  each  respective  sheriff.  Where 
prisoners  are  convicted  at  the  assises,  the  judge  may  command 
execution  to  be  done,  without  any  writ.  And  the  usage  now 
is,  lor  the  judge  to  sign  the  calendar,  which  contains  all  the 
prisoners'  names,  with  their  several  judgments  in  the  margin, 
and  this  calendar  is  left  with  the  sheriff.    As  for  a  capital 
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felony,  it  is  written  opposite  to  the  prisoner's  name,  "hanged 
by  the  neck."  Formerly  in  the  days  of  Latin  and  abbreviation, 
"  sus.  per  colV  for  "  suspendatur  per  colt  urn"  Staundeford, 
P.  C.  182.    See  4  Comm,  403.  and  tit.  Trial,  Felon,  Pardon, 

CALENDS,  calendee.~\  Among  the  Romans  wTas  the  first 
day  of  every  month,  being  spoken  of  it  by  itself,  or  the  very 
day  of  the  new  moon,  which  usually  happen  together;  and 
if  pridie,  the  day  before,  be  added  to  it,  then  it  is  the  last  day 
of  the  f  oregoing  month ;  as  pridie  calend,  Septemb.  is  the  last 
day  of  August.  If  any  number  be  placed  with  it,  it  signifies 
that  day  in  the  former  month,  which  comes  so  much  before 
the  month  named ;  as  the  tenth  calends  of  October  is  the  20th 
day  of  September :  for  if  one  reckons  backwards,  beginning 
at  October,  the  20th  day  of  September  makes  the  10th  day 
before  October.  In  March,  May,  July,  and  October,  the 
calends  begin  at  the  sixteenth  day,  but  in  other  months  at  the 
fourteenth ;  which  calends  must  ever  bear  the  name  of  the 
month  following,  and  be  numbered  backwards  from  the  first 
day  of  the  said  following  months.  Hopton's  Concord,  p.  69. 
!  In  the  dates  of  deeds,  the  day  of  the  month,  by  nones,  ides,  or 
calends,  is  sufficient.    2  Inst.  675  :  see  Ides* 

CALIBURNE.  The  famous  sword  of  the  great  King 
Arthur.    H&vedon  and  Brompton  in  vita  R. 

CALL  ICO.  No  person  shall  wear  in  apparel  any  printed 
or  dyed  callico,  on  pain  of  forfeiting  5l.  And  drapers  si  iling 
any  such  callico,  shall  forfeit  20/.  But  this  does  not  extend 
to  callicocs  dyed  all  blue.  Stat.  7  G.  1.  c.  7.  Persons  may 
wear  stuff,  made  of  linen  yarn  and  cotton  wool,  manufactured 
and  printed  with  any  colours  in  Great  Britain;  so  as  the 
warp  be  all  linen  yarn,  without  incurring  any  penalty,  by  stat. 
9  G.  2.  c.  4.  By  stat.  14  G.  3.  c,  72,  stuffs  wholly  made  of 
raw  cotton  wool  within  this  kingdom,  are  not  to  be  considered 
as  callicoes,  and  every  person  may  use  the  same.  These  arc 
distinguished  by  three  blue  stripes  in  the  selvedge.  For  the 
duties  on  British  and  Irish  callicoes,  on  their  importation  from 
either  country  to  the  other  until  5th  January,  1821,  see  stat. 
47  G.  3,  st.  2.  c.  47     See  farther  tit.  Linen. 

CALLING  THE  PLAINTIFF.  It  is  usual  for  a  plaintiff, 
when  he  or  his  counsel  perceives  that  he  has  not  given  evi- 
dence sufficient  to  maintain  his  issue,  to  be  voluntarily  mw- 
suitedy  or  withdraw  himself :  whereupon  the  crier  is  ordered  to 
call  the  plaintiff;  when  neither  he  nor  any  for  him  appears. 
See  tits.  Nonsuit,  Trial. 

CAMALODUNUM.    Maldon,  in  Essex. 

CALL  IS.  The  king's  highway  mentioned  in  some  of  our 
ancient  authors.    IIunti?iglon,  lib,  1. 

C  A  M 131?  1  OK.  There  were  formerly  se  vera!  statutes  against 
the  importation  and  use  of  Cambrichs,  or  French  lawns. 

By  stats.  4  G.  3.  c.  37.  and  7  G,  S,  c.  43.  several  regulations 
are  made  concerning  the  manufacturing  and  stamping  cam- 
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bricks  and  lawns  made  in  England ;  and  forging  or  counter- 
feiting  the  stamp  U  felony  without  clergy*  See  farther  tit. 
Linen. 

CAMERA.  From  the  old  Germ.  Cam.  Cammcr,  crooked; 
whence  comes  our  English,  kembo,  arms  in  kembo.  But 
camera  at  first  signified  any  winding  or  crooked  plat  of  ground; 
as  it  nam  cameram  terra*,  i.  e.  a  nook  of  land.  Da  Fresn. 
Afterwards  the  word  was  applied  to  any  vaulted  or  arched 
building ;  and  it  was  used  in  the  Latin  law  proceedings,  for 
the  judge's  chamber,  &c.  Catnera  Slellaia,  the  Star  Cham- 
ber, &C 

CAMERONIANS.  A  sect  of  severe  presbyterians  in  the 
days  of  Charles  II.  and  James  II.,  who  refused  to  profit  by 
the  toleration  or  indulgence  extended  to  others  of  that  per- 
suasion. They  held  conventicles  in  the  open  fields ;  and  being 
treated  with  violence  by  the  Scottish  government,  took  up 
arms.  They  had  their  name  from  their  leader,  Richard 
Cameron.    See  tit.  Nonconformists. 

CAMISIA.  A  garment  belonging  to  priests,  called  the 
Alb*  Pet.  Biennis. 

CAM  OCA.  A  garment  of  silk,  or  something  better.  Mon. 
Angl.  lorn.  3.  p.  81- 

CAMPANA  BAJULA.  A  small  hand-hell,  much  in  use 
in  the  ceremonies  of  the  Roman  church  ■  and  retained  among 
us  by  sextons,  parish  clerks,  and  criers.  GirahL  Camb.  a  pud 
Wharton.  Angl.  Sacr.  par.  2.  p.  ()3J. 

CAMPARTUM.  Any  part  or  portion  of  a  larger  field  or 
ground ;  which  would  otherwise  be  in  gross  or  common. 
Prinne  Histor.  Collect,  vol.  3.  p.  8Q. 

CAM  PERT UM.    A  corn-field.  Pet.  in  Pari.  30  Ed.  1. 

CAMP-FIGHT.  The  fighting  of  two  champions  or  com- 
batants in  the  field.  3  Inst.  221.  See  Acre-Fight,  Battel, 
Champion. 

CAM  PCS  MAI  I,  ir  MART  II.  An  assembly  of  the  people 
every  year  in  March  or  May,  where  they  confederated  together 
to  defend  the  country  against  all  enemies.  Leges  Edw.  Con- 
fessor, cap.  35.  Sim.  Dunelm.  Anno  1094. 

CANCELLING  DEEDS  and  WILLS.  See  those 
titles. 

CANDLES  and  CHANDLERS.  If  any  wax-chandlers 
mix  with  their  wares  any  tiling  deceitfully,  &e.  the  candles 
shall  be  forfeited.  Stat.  23  Eliz.  c.  8.  Tallow-chandlers  and 
wax-chandlers  are  by  stat.  24  G.  3.  st.  2.  c,  41.  to  take  out 
annual  licences.  And  by  stat.  25  G.  3.  c.  74.  makers  of  can- 
dles shall  be  only  such  persons  as  are  rated  to  the  parish  rates. 
These  duties  of  excise  on  candles,  and  the  various  regulations 
to  enforce  them,  form  one  of  the  numerous  branches  of  the 
excise  laws,  and  depend  on  a  variety  of  statutes.  See  27  G.  3. 
c.  1 3 :  32  G*  3.  c.  7-  &c. ;  and  a  provision  in  one  law  is  not 
mueb  known,  though  generally  interesting,  viz.  "  during  the 
continuance  of  the  duties  upon  candles,  no  person  shall  use  in 
the  inside  of  bis  house  any  lamp,  wherein  any  oil  or  fat  (other 
than  oil  made  offish  within  Great  Britain)  shall  be  burned  for 
giving  light,  on  pain  of  40*."  StaL  8  Ann.  c.  9.  §  IS.  The 
makers  of  candles  are  not  to  use  melting-houses  without 
making  a  true  entry,  on  pain  of  100/.  and  to  give  notice  of 
making  candles  to  the  excise  officer  for  the  duties,  and  of  the 
number,  &c.  or  shall  forfeit  50/.  Stats.  8  Ann.  c.  5  :  11  G.  1. 
c.  30. 

CANDLEMAS-DAY.  The  feast  of  the  Purification  of 
the  Blessed  Virgin  Mary,  being  the  second  day  of  February, 
instituted  in  memory  and  honour  of  the  purification  of  the 
virgin  in  the  temple  of  Jerusalem,  and  the  presentation  of  our 
blessed  Lord.  It  is  called  Candlemas,  or  a  Mass  of  candles, 
because  before  mass  was  said  that  day,  tbe  Romish  Church 
consecrated  and  set  apart,  for  sacred  use,  candles  for  the  whole 
year,  and  made  a  procession  with  hallowed  candles  in  remem- 
brance of  the  divine  light,  wherewith  our  Saviour  illuminated 
the  whole  church  at  his  presentation  in  the  temple. 

This  festival  is  no  day  in  court,  for  the  judges  sit  not;  and 


it  is  the  grand  day  in  that  term  of  all  the  inns  of  court,  where- 
on the  judges  anciently  observed  many  ceremonies,  and  the 
societies  seemed  to  vie  with  each  other,  in  sumptuous  enter- 
tainments, accompanied  with  music,  and  almost  all  kinds  of 
diversions. 

CANES  OPERTLE.  Dogs  with  whole  feet,  not  lawed. 
Aniiq.  Custumar.  de  Sutton  Col  field. 

CANESTELLUS.  A  basket.  In  the  inquisition  of  ser- 
jeaneies,  and  knight's  fees,  a?uio  12  &  13  of  King  John,  for 
Essex  and  Hertford,  it  appears  that  one  John  of  Listen  held  a 
manor  by  the  service  of  making  the  king's  baskets.  Ex  Libra 
Rub.  Scacc.Jol.  137. 

CANFARA.  A  trial  by  hot  iron  formerly  used  in  this 
kingdom.    See  Ordeal. 

CANIPULUS.    A  short  sword.  Blount. 

CANA.  A  rod  or  distance  in  the  measure  of  ground.  Ex 
Regis!  r.  Walt.  Gijf'ard.  Archie  pise.  Ebor.  f.  45. 

CANON.  A  law  or  ordinance  of  the  church;  from  the 
Creek  word  canon,  a  rule. 

The  Canon  Law  consists  partly  of  certain  rules  taken  out 
of  the  Scripture  ;  partly  of  the  writings  of  the  ancient  fathers 
of  the  church  ;  partly  of  the  ordinance  of  the  general  and  pro- 
vincial councils ;  and  partly  of  the  decrees  of  the  popes  in 
former  ages.  And  it  is  contained  in  two  principal  parts,  the 
decrees  and  the  decretals  :  the  decrees  are  ecclesiastical  consti- 
tutions made  by  the  pope  and  cardinals,  and  were  first  gathered 
by  Ivo,  bishop  of  Carnat,  who  lived  about  the  year  1114,  but 
afterwards  perfected  by  Gratian,  a  Benedictine  monk,  in  the 
year  1 1 19-  and  allowed  by  Pope  Eugenius  to  be  read  in  schools 
and  alleged  for  law.  They  are  the  most  ancient,  as  having 
their  beginning  from  the  time  of  Constantino  the  Great,  the 
first  Christian  emperor  of  Rome, 

The  decretals  are  canonical  epistles  written  by  the  pope,  or 
by  the  pope  and  cardinals,  at  the  suit  of  one  or  more  persons 
for  the  ordering  and  determining  of  some  matter  of  contro- 
versy, and  have  the  authority  of  a  law ;  and  of  these  there 
are  three  volumes,  the  first  whereof  was  compiled  by  Pay- 
mundus  Barcinius,  chaplain  to  Gregory  the  Ninth,  and  at  his 
command,  about  the  year  J 231.  The  second  volume  is  the 
work  of  Boniface  the  Eighth,  collected  in  the  year  12<)3,  And 
the  third  volume,  called  the  Clemen  fines,  was  made  by  Pone 
Clement  the  Fifth,  and  published  by  him  in  the  council  of 
Vienna,  about  the  year  1308.  And  to  these  may  be  added 
some  novel  constitutions  of  John  the  Twenty-second,  and  some 
other  bishops  of  Home. 

As  the  decrees  set  out  the  origin  of  the  canon  law,  and  the 
rights,  dignities,  and  decrees  of  ecclesiastical  persons  with 
their  manor  of  election,  ordination,  &c.  so  the  decretals  con- 
tain the  law  to  be  used  in  the  ecclesiastical  courts ;  and  the 
first  title  in  every  of  them  is  the  title  of  the  Blessed  Trinity, 
and  of  the  Catholic  faith,  which  is  followed  with  constitu- 
tions and  customs,  judgments  and  determinations,  in  such 
matters  and  causes  as  are  liable  to  ecclesiastical  cognizance, 
the  lives  and  conversation  of  the  clergy,  of  matrimony  and 
divorces,  inquisition  of  criminal  matters,  purgation,  penance, 
excommunication,  &c*  But  some  of  the  titles  of  the  canon 
law  are  now  out  of  use,  and  belong  to  the  common  law :  and 
others  are  introduced,  such  as  trials  of  wills,  bastardy,  defama- 
tion, CvC. 

Trials  of  tithes  were  anciently  in  all  cases  had  by  the  eccle- 
siastical law ;  though  at  this  time  this  law  only  takes  place  in 
some  particular  cases. 

At  the  dawn  of  the  Reformation,  it  was  enacted  by  stat. 
25  IL  8.  c\  19-  v revived  and  confirmed  by  1  Eliz.  c.  L)  that  a 
review  should  be  had  of  the  canon  law,*  and  that  until 
such  review  should  be  made,  all  canons,  constitutions,  ordi- 
nances, and  synodals  provincial,  being  then  already  made  and 
not  repugnant  to  the  law  of  the  land  or  the  king's  prerogative, 
should  continue  to  be  used  and  exercised ;  and  as  no  such 
review  has  yet  been  perfected,  upon  this  statute  now  depends 
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the  authority  of  the  canon  law  in  England.    I  Comm.  S3. 

1  ft  i  rod,  §  & 

A  modern  editor  of  the  Commentaries  observes,  that  it  is 
questionable  whether  this  is  correctly  stated.  Sections  2  and  7 
of  the  stat.  29  /J.  8.  appear  to  relate  only  to  such  canons,  con- 
stitutions, and  ordinances,  as  had  been  theretofore  made  by 
the  clergy  of  this  realm  ;  §  2.  empowered  the  king  to  appoint 
thirty-two  commissioners,  to  view,  search,  and  examine  the 
said  canons,  &c. ;  and  §  7-  provides  that  such  canons,  &c. 
"  being  already  made,"  which  be  not  contrariant  or  repugnant 
to  the  laws,  statutes,  and  customs  of  this  realm,  nor  to  the  hurt 
of  the  kings  prerogative,  "  shall  now  still  be  used  and  exe- 
cuted as  they  were  before  the  making  of  this  act,  until  such 
time  as  they  be  viewed,  searched,  or  otherwise  ordered  and 
determined"  by  the  said  thirty-two  persons.  It  does  not  ap- 
pear, therefore,  that  this  statute  authorised  even  the  temporary 
use  of  the  Roman  ecclesiastical  law.  By  stat.  35  IL  8.  c.  16". 
(not  entered  on  the  statute-roll  in  Chancery,  printed  in  the 
authentic  edition  of  the  statutes  of  the  realm  from  the  original 
act  in  the  Parliament  Office),  the  provisions  of  the  act  25  II.  8. 
were  re-enacted  to  be  executed  during  the  king's  life,  and  the 
commissioners  were  farther  empowered  to  set  in  order  and  to 
establish  i(  all  such  laws  ecclesiastical  as  shall  be  thought  con- 
venient to  be  used  and  set  forth  and  till  their  so  doing,  all 
canons,  &c.  (<  or  other  ecclesiastical  laws  or  jurisdiction  spi- 
ritual as  be  yet  accustomed  in  the  church  of  England,7'  not 
contrary  to  the  statutes  of  the  realm  or  the  kings  prerogative, 
should  continue  in  force  and  use. 

By  stat.  1  and  2  P.  #  M.  c.  8.  the  act  25  IL  S.  c.  19-  was 
repealed  (the  act  35  II.  8.  c  If),  not  being  noted),  perhaps 
because  its  continuance  was  limited  to  the  king's  life.  But  In 
a  general  clause  of  the  act  1  and  2  P.  §  M.  c.  8.  §  8.  (record 
edition  above  quoted),  all  clauses  of  every  other  act  made  in 
the  20th  of  IL  8.  against  the  supreme  authority  of  the  pope, 
or  see  of  Rome,  or  containing  any  other  matter  of  the  same 
effect  only  as  is  repealed  in  any  of  the  statutes  aforesaid,  '*  shall 
be  utterly  void,  frustrate,  and  of  none  effect*" 

By  stat.  1  Eliz.  c.  1.  several  acts  of  //.  8.  as  to  ecclesias- 
tical matters,  among  which  the  act  25  H.  8.  c.  1 9,  is  spe- 
cified, are  revived.  The  act  35  H.  8.  c.  16.  is  not  specified; 
but  the  reviving  clause  above  referred  to  especially  provides, 
that  the  branches,  sentences,  and  words  of  all  the  acts  so  re- 
vived shall  extend  to  the  queen,  "  her  heirs  and  successors.*' 

In  the  ease  of  Middteton  v.  Croft,  Sir.  I06U  the  act  35  H.  8. 
c.  1 6.  is  considered  as  a  subsisting  statute. 

As  for  the  canons  enacted  by  the  clergy  under  Jac.  1.  A  J}. 
l60S,  and  never  confirmed  in  parliament,  it  has  been  solemnly 
adjudged  upon  the  principles  of  law  and  the  constitution,  that 
where  they  are  not  merely  declaratory  of  the  ancient  canon 
law,  but  are  introductory  of  new  regulations,  they  do  not  bind 
the  laity,  whatever  regard  the  clergy  may  think  proper  to 
pay  them.    Stra.  1057- 

Lord  Hardwicke  cites  the  opinion  of  Lord  Holt,  and  declares 
it  is  not  denied  by  any  one,  that  it  is  veiy  plain  all  the  clergy 
are  bound  by  the  canons,  confirmed  by  the  king  only  ;  but 
they  must  be  confirmed  by  the  parliament  to  bind  the  laity. 

2  Aih.  605.  Hence  if  the  archbishop  of  Canterbury  grants  a 
dispensation  to  hold  two  livings  distinct  from  each  other  more 
than  thirty  miles,  no  advantage  can  be  taken  of  it  by  lapse,  or 
otherwise,  in  the  temporal  courts;  for  the  restriction  to  thirty 
miles  was  introduced  by  a  canon  made  since  the  stat.  25  II.  8. 
See  2  Black.  Rep.  $6$. 

There  are  four  species  of  courts  in  which  the  canon  laws 
(and  the  civil  laws  also,  see  tit.  Civil  Laws)  are  permitted, 
under  different  restrictions,  to  be  used.  1.  The  courts  of  the 
archbishops  and  bishops,  and  their  derivative  officers ;  usually 
called  in  our  law  courts  Christian,  or  the  Ecclesiastical  Courts. 
2.  The  military  courts,  or  Courts  of  Chivalry.  3.  The  Courts 
of  Admiralty,  4.  The  Courts  of  the  two  Universities.  In  all 
the  reception  of  those  laws  in  general,  and  the  different  de- 


grees of  that  reception  are  grounded  entirely  upon  custom,  .cor- 
roborated, as  to  the  Universities,  by  act  of  parliament,  ratifying 
those  charters  which  confirm  their  customary  laws.  ]  Comm.S3. 

For  the  peculiar  jurisdiction,  &c.  of  these  courts,  see  this 
Diet.  tit.  Courts.  The  following  particulars  relate  to  them 
all,  and  to  this  subject  in  general. 

1.  The  courts  of  common  law  have  the  superintendence 
over  these  courts:  to  keep  them  within  their  jurisdictions,  to 
determine  wherein  they  exceed  them,  to  restrain  and  prohibit 
such  excess ;  and  in  case  of  contumacy,  to  punish  the  officer 
who  executes,  and  in  some  cases  the  judge  who  enforces  the 
sentence  so  declared  to  be  illegal.  See  tits.  Jurisdiction, 
Prohibition. 

2.  The  common  law  has  reserved  to  itself  the  exposition  of 
all  such  statutes,  as  concern  either  the  extent  of  these  courts, 
or  the  matters  depending  before  them;  and  therefore,  if  the 
courts  either  refuse  to  allow  those  acts  of  parliament,  or  will 
expound  them  in  any  other  sense  than  what  the  law  puts  on 
them,  the  courts  at  Westminster  will  grant  prohibitions  tore- 
strain  and  control  them.    See  tit.  Statutes. 

3.  An  appeal  lies  from  all  these  courts  to  the  king  in  the 
last  resort;  which  proves  that  the  jurisdiction  exercised  in 
them  is  derived  from  the  crown  of  England,  and  not  from  any 
foreign  potentate,  or  intrinsic  authority  of  their  own.  See 
stat.  25  H.8.c.2\. 

From  these  three  strong  marks  and  ensigns  of  superiority, 
it  appears  beyond  a  doubt  that  the  canon  (and  civil)  laws, 
though  admitted  in  some  cases  by  custom  in  some  courts,  are 
only  subordinate,  et  leges  sub  graviore  lege ;  and  that  thus 
admitted,  restrained,  new-modelled,  and  amended,  they  are  by 
no  means  a  distinct  independent  species  of  laws,  but  inferior 
branches  of  the  customary  or  unwritten  laws  of  England,  pro- 
perly called  ike  Kings  ecclesiastical,  military,  maritime,  or 
academical  laws.     1  Comm.  SI. 

CANON  RELIGIOSORUM.  A  book  wherein  the  re- 
ligious  of  convents  had  a  fair  transcript  of  the  rules  of  their 
order,  which  were  frequently  held  among  them  as  their  local 
statutes;  and  this  book  was  therefore  called  Regula  and 
Canon.  The  public  books  of  the  religious  were  the  four  fol* 
lowing.  1*  Missale,  which  contained  all  their  offices  of  devo- 
tion, 2.  Marti/rotogium,  a  register  of  their  peculiar  saints  and 
martyrs,  with  the  place  and  time  of  passion.  3.  Canon  at 
Regula,  the  institutions  and  rules  of  their  order.  4.  Necrth 
logium  or  Obituarium,  in  which  they  entered  the  deaths  (rf 
their  founders  and  benefactors,  to  observe  the  days  of  comme- 
moration of  them.    KenneCs  Graff. 

CANTEL,  canteUum.^  Seems  to  signify  the  same  will 
what  we  now  call  lump,  as  to  buy  by  measure,  or  by  the 
Jump ;  hut,  according  to  Blount,  it  is  that  which  is  added 
above  measure.  Stat.  de  Pistor.  cap.  9-  Also  a  piece  of  any 
thing,  as  a  cantel  of  bread,  and  the  like. 

CANTRED,  caniredus,  a  British  word,  from  cant,  or  canity 
Brit,  centum,  and  tret,  a  town  or  village.]  In  Wales  an 
hundred  villages  ;  for  the  Welsh  divide  their  counties  into  ctfa 
treds,  as  the  English  do  into  hundreds.  The  word  is  used 
stat.  28  H.  S.c.S.  See  Man.  Angl.  part.  X.fol.  319-  where  it 
is  written  Kant  rep, 

CAPACITY,  capacitas.^  An  ability,  or  fitness  to  receive: 
and  in  law  it  is  where  a  man,  or  body  politic,  is  able  to  give 
or  take  lands,  or  other  things,  or  to  sue  actions.  Our  law 
allows  the  king  two  capacities,  a  natural  and  a  politic:  in  the 
first,  he  may  purchase  lands  to  him  and  his  heirs  ;  in  the  latter, 
to  him  and  his  successors.  An  alien  born  hath  sufficient  c&W 
city  to  sue  in  any  personal  action,  and  is  capable  of  personal 
estate ;  but  he  is  not  capable  of  lands  of  inheritance,  See  titk 
Alien.  Persons  attainted  of  treason  or  felony,  idiots,  lunatics 
infants,  feme  coverts  without  their  husbands,  &c.  are  not  cap 
ble  to  make  any  deed  of  gift,  grant,  or  conveyance,  unless  it  be 
in  some  special  cases.  Co.  Lit.  171,  172.'  See  titles  A§b 
Infant,  and  other  suitable  titles. 
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CAPE,  Lot.  A  writ  judicial,  touching  plea  of  lands  or 
tenements ;  so  termed,  as  most  writs  are  of  that  word  in  it 
which  curries  the  chief  intention  or  end  thereof :  and  this  writ 
is  divided  into  cape  magnum  and  cape  parvum,  both  of  winch 
concern  things  immoveable.    Termes  de  Ley. 

Cape  Magnum,  or  the  grand  cape.  A  writ  that  lies  be- 
fore appearance  to  summon  the  tenant  to  answer  the  default, 
and  also  over  to  the  demandant :  and  in  the  Old  Nat.  Brev.  it 
is  defined  to  be,  where  a  man  hath  brought  a  praecipe  quod  red- 
dal  of  a  thing  touching  plea  of  land,  and  the  tenant  makes 
default  at  the  day  to  him  given  in  the  original  writ,  then  this 
writ  shall  go  for  the  king  to  take  the  land  into  his  hands  ;  and 
if  the  tenant  come  not  at  the  day  given  him  thereby,  he  loseth 
his  land,  &c.  See  Reg.  Jud.foL  1 :  Bract,  lib*  3,  tract.  3.  c,  t. 

Capk  Parvcm,  or  petit  cape-  Where  the  tenant  is  sum- 
moned in  plea  of  land,  and  comes  on  the  summons,  and  his 
appearance  is  recorded ;  if  at  the  day  given  him  he  prays  the 
view,  and  having  it  granted  makes  default,  then  this  writ  shall 
Issue  for  the  king,  &c.  Old  Nat.  Brer,  ](>2.  The  difference 
between  the  grand  cape  and  petit  cape  is,  that  the  grand  cape 
is  awarded  upon  the  tenant's  not  appearing  or  demanding  the 
view  in  such  real  actions,  where  the  original  writ  does  not  men- 
tion the  particulars  demanded  ;  and  the  petit  cape  is  after  ap- 
pearance or  view  granted  :  and  whereas  the  grand  cape  sum- 
mons tenant  to  answer  for  the  default,  and  likewise  over  to  the 
demandant,  petit  cape  summons  the  tenant  to  answer  the  de- 
fault only ;  and  therefore  it  is  called  pelt  cape ;  though  some 
it  hath  its  name,  not  because  it  is  of  small  force,  but  by  reason 
it  consists  of  few  words.  Beg.  Jud.jbl.  2  :  Fleta,  lib.  2,  c.  44  : 
Termes  de  Ley. 

Cape  ad  Valenti am.  This  is  a  species  of  cape  magnum, 
and  is  where  I  am  impleaded  of  lands,  and  vouch  to  warrant 
another,  against  whom  the  summons  ad  warrantizandum  hath 
been  awarded,  and  he  comes  not  at  the  day  given  ;  then  if  the 
demandant  recover  against  me,  I  shall  have  this  writ  against 
the  vouchee,  and  recover  so  much  in  value  of  the  lands  of  the 
vouchee,  if  he  hath  so  much;  if  not,  1  shall  have  execution  of 
such  lands  and  tenements  as  shall  after  descend  to  him  in  fee  ; 
or  if  he  purchases  afterwards,  I  shall  have  against  him  a  resum- 
mons, Sec.  And  this,  with  his  before  appearance.  Old  Nat. 
Brer.  6*1 6\    See  farther  Fine  and  Recover ip 

CAPELLA,  before  the  word  chapel,  was  restrained  to  an 
oratory  or  depending  place  of  divine  worship :  it  was  used  also 
for  any  sort  of  chest,  cabinet,  or  other  repository  of  precious 
things,  especially  of  religious  relics.  Rennet* &  Paroch.  Aniiq. 
p.  580.  1 

CAPELLUS.  A  cap,  bonnet,  or  other  covering  for  the 
head*  Tenures,  p.  32.  V a  pell  us  fcrreus,  an  helmet  or  iron 
head-piece.  Hoveden,  p.  61.  Capelhts  Militis  is  likewise  an 
helmet  or  military  head -piece.  Consiutud.  Damns  de  Farendon, 
MS.  J  of.  n. 

CAPIAS.  A  writ  or  process  formerly  of  two  sorts;  one 
^hereof  in  the  court  of  C.  P.  is  called  capias  ad  respondendum, 
before  judgment,  where  an  original  is  sued  out,  &c.  to  take 
the  defendant  and  make  him  answer  the  plaintiff:  and  the 
other  a  writ  of  execution,  after  judgment,  being  of  divers  kinds, 
as  capias  ad  satisfaciendum,  capias  utlanatum,  &e.  i5ut  since 
the  Act  for  Uniformity  of  Process,  2  IV.  \  c.  :K).?  which  renders 
the  process  of  all  courts  alike,  there  is  only  one  wTrit  of  capias 
used  as  mesne  process,  which  is  applicable  where  the  defendant 
is  to  be  held  to  hail  only. 

f£  In  all  personal  actions,  where  it  is  intended  to  arrest  and 
hold  any  person  to  special  hail,  who  may  not  be  In  the  custodv 
of  the  marshal  of  the  Marshalsea,  of  the  Court  of  Kings  Bench, 
or  of  the  warden  of  the  Fleet  prison,  the  process  is  required, 
by  the  fourth  section  of  the  act,  to  be  by  wTrit  of  capias,  accord- 
ing to  the  form  contained  in  the  schedule,  and  marked  No.  4." 
2  Wn  4.  c.  39.  §  4. 

The  writ  is  directed  to  the  sheriff  of  the  county  wherein  the 
defendant  resides  ;  or  in  the  cinque  ports,  to  the  constable  of 
Dover  castle  ;  or  in  Berwick,  to  the  mavor  and  bailiffs  of  Ber- 

V0L,  I. 


W'ick-upon-Tweed;  commanding  the  sheriff,  or  other  officer,  to 
whom  it  is  directed,  that  he  omit  not  by  reason  of  any  liberty 
in  his  bailiwick,  but  that  he  enter  the  same,  and  take  the  de- 
fendant (stating  the  county  and  place  of  his  residence,  or  sup- 
posed residence),  if  he  shall  be  found  in  his  bailiwick,  and  him 
safely  keep,  until  he  shall  have  given  the  said  sheriff,  Sec.  hail, 
or  made  deposit  with  him,  according  to  Jaw,  in  an  action  on 
promises  (or  of  debt,  &c),  at  the  suit  of  the  plaintiff,  or  until 
the  defendant  shall,  by  other  lawful  means,  he  discharged  from 
his  custody ;  and  that,  on  execution  thereof,  the  said  sheriff 
do  deliver  a  copy  thereof  to  the  defendant;  and  requiring  the 
defendant  to  take  notice  that,  within  eight  days  of  the  execu- 
tion thereof  on  him,  inclusive  of  the  day  of  such  execution,  he 
shall  cause  special  bail  to  he  put  in  for  him,  in  the  court 
where  the  action  is  brought,  to  the  said  action;  and  that  in 
default  of  his  so  doing,  such  proceedings  may  be  had  and  taken, 
as  are  mentioned  in  the  warning  thereunder  written,  and  in- 
dorsed thereon.  And  farther  commanding  the  said  sheriff,  &c. 
that  immediately  after  the  execution  thereof,  he  do  return  the 
writ  to  the  said  court,  together  with  the  manner  in  which  he 
shall  have  executed  the  same,  and  the  day  of  the  execution 
thereof;  or  that,  if  the  same  shall  remain  unexecuted,  then 
that  he  do  so  return  the  same  at  the  expiration  of  four  calendar 
months  from  the  date  thereof,  or  sooner  if  he  should  be  thereto 
required,  by  order  of  the  said  court,  or  by  any  judge  thereof. 

The  writ  of  capias,  as  well  as  the  distringas,  into  the  coun- 
ties palatine  of  Lancaster  and  Durham,  is  required  by  a 
general  rule  of  all  the  courts,  to  be  directed  to  the  chancellor  of 
the  county  palatine  of  Lancaster,  or  his  deputy,  or  to  the  bishop 
of  Durham  or  his  chancellor;  and  commands  the  former,  that 
by  his  writ  under  the  seal  of  the  said  county  palatine,  to  be  duly 
made  and  directed  to  the  sheriff  of  the  said  county  palatine,  he 
command  the  said  sheriff  (or  if  in  Durham,  that  the  bishop,  by 
his  writ,  under  the  seal  of  his  bishoprick,  to  be  duly  made  and 
directed  to  the  sheriff  of  the  county  of  Durham,  cause  the  said 
sheriff  to  be  commanded),  that  he  omit  not  by  reason  of  any 
liberty  in  his  bailiwick,  but  that  he  enter  the  same  and  take 
the  defendant,  &c.  (as  in  common  cases) :  and  that  he  farther 
command  him,  that  on  execution  thereof,  he  do  deliver  a  copy 
thereof  to  the  saiil  defendant  -  and  that  the  said  writ  do  require 
the  said  defendant  to  take  notice,  &c. ;  and  that  he  farther 
command  the  said  sheriff,  that  immediately  after  the  execution 
thereof,  he  do  return  that  writ,  &c.  (as  in  the  ordinary  capias.) 

To  the  writ  of  capias,  a  memorandum,  warning,  and  in- 
dorsements, are  required  to  be  subscribed  or  indorsed.  See  Tidd 
on  the  Act  for  Uniformity  of  Process.  And  so  many  copies 
thereof,  together  with  every  memorandum  or  notice  subscribed 
thereto,  and  all  indorsements  thereon,  as  there  may  be  persons 
intended  to  be  arrested  thereon,  or  served  therewith,  are  re- 
quired to  be  delivered  therewith  to  the  sheriff,  or  other  officer 
or  person  to  whom  the  same  may  be  directed,  or  who  may  have 
the  execution  and  return  thereof;  and  who  shall,  upon  or 
forthwith  after  the  execution  of  such  process,  cause  one  such 
copy  to  he  delivered  to  every  person  upon  whom  such  process 
shall  be  executed  by  him,  whether  by  service  or  arrest  i  and 
shall  indorse  on  such  writ  the  true  day  of  the  execution  thereof, 
whether  by  service  or  arrest.  In  order  to  give  effect  to  the 
last-mentioned  provision,  there  is  a  general  rule  of  all  the 
courts,  that  <(  the  sheriff  or  other  officer  or  person  to  whom 
any  writ  of  capias  shall  be  directed,  or  who  shall  have  the 
execution  and  return  thereof,  shall,  within  six  days  at  the  least 
after  the  execution  thereof,  whether  by  service  or  arrest,  indorse 
on  such  writ  the  true  day  of  the  execution  thereof;  and  in 
default  thereof  shall  be  liable,  in  a  summary  way,  to  make 
such  compensation  for  any  damage  which  may  result  from  Lis 
neglect,  as  the  court  or  a  judge  shall  direct.  Provided  always, 
that  it  shall  be  lawful  for  the  plaintiff,  or  bis  attorney,  to  order 
the  sheriff,  or  other  officer  or  person  to  whom  the  writ  shall 
be  directed,  to  arrest  one  or  more  only  of  the  defendants 
therein  named,  and  to  serve  a  copy  thereof  on  one  or  more  of 
the  others ;  which  order  shall  be  dulv  obeved  bv  such  sheriff  or 
2  c 
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other  officer  or  person ;  and  such  service  shall  be  of  the  same 
force  and  effect  as  the  service  of  the  writ  of  summons  hereinbe- 
fore mentioned,  and  no  other.  See  2  W.  4.  c.  39 :  Tidd,  ubi 
supra.  See  farther  tits.  Arrest,  Bail,  Process,  Sheriff,  Outlawry. 

A  Capias  is  also  in  use  in  criminal  cases. — The  proper  pro- 
cess on  an  indictment  for  any  petty  misdemeanor,  or  on  a  penal 
statute,  is  a  writ  of  venire  facias,  which  is  in  the  nature  of  a 
summons  to  cause  the  party  to  appear.  And  if  by  the  return 
to  such  venire,  it  appears  that  the  party  hath  lands  in  the  county 
whereby  he  may  be  distrained,  then  a  distress  infinite  shall  be 
issued  from  time  to  time  till  he  appears-  But  if  the  sheriff  re- 
turns that  he  hath  no  lands  in  his  bailiwick,  then  upon  his  non- 
appearance a  writ  of  capias  shall  issue,  which  commands  the 
sheriff  to  take  his  body,  and  have  him  at  the  next  assises ;  and 
if  he  cannot  be  taken  upon  the  hrst  capias,  an  alias  and  a  plu- 
rics  shall  issue.  But  on  indictments  for  treason  or  felony,  a 
capias  is  the  first  process ;  and  for  treason  or  homicide,  only 
one  shall  be  allowed  to  issue,  or  two  in  the  case  of  other  felonies, 
bv  stat.  25  E.  S.  c.  14;  though  the  usage  is  to  issue  only  one  in 
any  felony;  the  provisions  of  this  statute  being  in  most  cases 
found  impracticable.  2  H.  P.  C.  19$.  And  so  in  the  case  of 
misdemeanors,  it  is  now  the  usual  practice  for  any  judge  of  the 
court  of  K.  B.  upon  certificate  of  an  indictment  found,  to  award 
a  writ  of  capias  immediately,  in  order  to  bring  in  the  defendant. 
But  in  this  as  in  civil  cases,  if  he  absconds,  and  it  is  thought 
proper  to  pursue  him  to  an  outlawry,  a  greater  exactness  is  ne- 
cessary.   4  Comm.  318.   See  titles  Arrest,  Outlawry. 

Capias  ad  Satisfaciendum  (shortly  termed  a  Ca.  Sa.)  A 
judicial  writ  of  execution  which  issues  out  on  the  record  of  a 
judgment,  where  there  is  a  recovery  in  the  courts  at  Westmin- 
ster, of  deut3  damages,  &c.  And  by  this  writ  the  sheriff  is 
commanded  to  take  the  hody  of  the  defendant  in  execution,  and 
him  safely  to  keep,  so  that  he  have  his  body  in  court  at  the  re- 
turn of  the  writ,  to  satisfy  the  plaintiff  his  debt  and  dam  age  s. 
Fide  1  LilL  Abr.  24J).  And  if  he  does  not  then  make  satis- 
faction he  must  remain  in  custody  till  he  does.  When  the  body 
is  taken  upon  a  ca.  sa*  and  I  he  writ  is  returned  and  filed,  it  is 
an  absolute  and  perfect  execution  of  the  highest  nature  against 
the  defendant,  and  no  other  execution  can  be  afterwards  had 
against  his  lands  or  goods;  except  where  a  person  dies  in  exe- 
cution, then  his  lands  and  goods  are  liable  to  satisfy  the  judg- 
ment, by  stat.  21  Jac.  1.  c.  24.    See  Roll  Abr.  904. 

Properly  speaking  this  writ  cannot  be  sued  out  against  any 
but  such  as  were  liable  to  be  taken  upon  the  capias  mentioned 
in  the  preceding  article.  S  Rep.  12:  Mo.  767-  The  intent  of 
it  is  to  imprison  the  body  of  the  debtor,  till  satisfaction  be  made 
for  the  debt,  costs,  and  damages :  this  writ  therefore  doth  not 
lie  against  any  privileged  persons,  peers,  or  members  of  par- 
liament ;  nor  against  executors  or  administrators ;  (except  on 
a  devastavit  returned  by  the  sheriff  1  LilL  250.)  nor  against 
such  other  persons  as  could  not  be  originally  held  to  bail,  nor 
against  parsons  for  penalties  for  n on- residence,  while  they  hold 
a  benefice  out  of  which  they  can  be  levied  in  three  years  by  se- 
questration,  57  G.  3.  c.  99-  §  i/jf* 

This  writ  may  be  sued  out  (as  may  all  other  executory  pro- 
cess) for  costs,  against  a  plain tiif  as  well  as  a  defendant,  where 
judgment  is  had  against  him. 

In  case  two  persons  are  bound  jointly  and  severally,  and  pro- 
secuted in  two  cunts,  whereupon  the  plaintiff  had  judgment, 
and  execution  by  ca.  sa.  against  one  of  them  ;  if  he  after  have 
an  elegit  against  the  other,  and  bis  lands  and  goods  are  deli- 
vered  upon  it,  then  he  that  is  in  prison  shall  have  audita  que- 
rela* Hob.  2.  57-  Where  one  taken  on  a  ca.  sa.  escapes  from 
the  sheriff,  and  no  return  is  made  of  the  writ,  nor  any  record 
of  the  award  of  the  capias  j  the  plaintiff  may  bring  a  scire 
fac  against  him,  and  on  that  what  execution  he  will.  Roll.  904, 
'  And  if  the  defendant  rescue  himself,  the  plaintiff  shall  have  a 
new  capias,  the  first  writ  not  being  returned.    Ibid.  901. 

If  a  defendant  cannot  be  taken  upon  a  ca*  sa.  in  the  county 
where  the  action  is  laid,  there  may  issue  a  testatum  ca.  sa.  into 
another  county;  and  so  of  the  other  writs.    See  title  Capias. 


For  farther  matter,  see  titles  Execution,  Fieri  facias,  and 
see  Tidd*s  Prac.  1025.  et  seq.  (9th  cd.)  where  the  proceedings 
on  this  writ  are  clearly  explained. 

Capias  Utlagatum  is  a  writ  that  lies  against  a  person  who 
is  outlawed  in  any  action,  by  which  the  sheriff  is  commanded 
to  apprehend  the  body  of  the  party  outlawed,  for  not  appearing 
upon  the  exigent,  and  keep  him  in  safe  custody  till  the  day  of 
return,  and  then  present  him  to  the  court,  there  to  be  dealt 
with  for  his  contempt;  who,  in  the  Common  Pleas,  was  b 
former  times  to  be  committed  to  the  Fleet,  there  to  remain  till 
he  had  sued  out  the  king's  pardon,  and  appeared  to  the  action. 
And  by  a  special  capias  utlagatum  (against  the  body,  lands, 
and  goods  in  the  same  writ)  the  sheriff  is  commanded  tosei2e 
all  the  defendant's  lands,  goods,  and  chattels,  for  the  contempt  to 
the  king  ;  and  the  plaintiff  (after  an  inquisition  taken  thereon, 
and  returned  into  the  Exchequer)  may  have  the  lands  extended, 
and  a  grant  of  the  goods,  &c.  whereby  to  compel  the  defendant 
to  appear ;  which  when  he  doth,  if  the  reverse  be  outlawry 
the  same  shall  be  restored  to  him.  Old  Nat.  Br.  \s\y 
When  a  person  is  taken  upon  a  capias  utlagatum,  the  sheriff  is 
to  take  an  attorney's  engagement  to  appear  for  him,  where 
special  bail  is  not  required ;  and  his  bond  with  sureties  to  ap- 
pear, where  it  is  required.  Stat.  4  and  5  Wm  §  M.  c.  18.  See 
Outlawry. 

Capias  pro  Fine.  Anciently,  when  judgment  was  given 
in  favour  of  the  plaintiff  in  any  action  in  the  king's  courts, 
it  was  considered  that  the  plaintiff  be  arrested  for  his  wilful 
delay  of  justice,  or  capiatur  be  taken  till  he  paid  vl  Jim  to 
the  king,  considering  it  as  a  public  misdemeanor  coupled  with 
the  private  injury.  But  now,  in  cases  of  trespass,  ejectment, 
assault,  md false  imprisonment,  it  is  provided  by  stat,  5  and 6 
W.  §  M.  c.  12.  that  no  writ  of  capias  shall  issue  for  ih:  ;.  r 
nor  any  fine  be  paid :  but  the  plaintiff  shall  pay  6s.  $il  fa>)it 
proper  officer,  and  be  allowed  it  against  the  defendant  MBOng 
his  other  costs.    See  tit.  Judgment :  also  tit.  Fines  for  Ojfifi^.' 

Capias  in  Withernam,  A  writ  lying  (where  &•  liksi^js 
taken  is  driven  out  of  the  county,  so  that  the  sheriff  cAtim 
make  deliverance  in  replevin)  commanding  the  sheriff  to  take 
as  many  beasts  of  the  distrainer,  &c.  Reg.  Orig.  82*  83,  See 
tits.  Distress,  Replevin,  Withernam. 

CAPITA,  Distribution  per.~\  i.  e.  to  every  man  an  equal 
share  of  personal  estate,  when  all  the  claimants  claim  in  their 
own  rights,  as  in  equal  degree  of  kindred,  and  not  jw 
representation  is.    See  tit*  Executor,  V.  S. 

CAPITA,  Succession  per.~\  Where  the  claimants  are  nest 
in  degree  to  the  ancestor,  in  their  own  right,  and  not  by  right 
of  representation.    See  tit.  Descent. 

CAPITAL  FELONIES.  By  stat.  4  G,  4.  c.  28.  the  court 
before  whom  any  offender  may  be  capitally  convicted,  may  in 
all  cases  (except  murder)  abstain  from  pronouncing  sentenced 
death,  and  may  instead  thereof  order  sentence  of  death  to  tie 
recorded  against  such  offender.    See  Felony. 

CAPITE,  from  caput,  u  e.  Rex,  unde  tenere  in  capite,  ui 
ten  ere  de  rege,  omnium  t  err  arum  capite.]  Tenure  in  Capite 
was  an  ancient  tenure,  whereby  a  man  held  lands  of  the  king 
immediately  as  of  the  crown,  whether  by  knight's  service,  or  in 
socage.  This  tenure  was  likewise  called  tenure  holding  of  tl» 
person  of  the  king:  and  a  person  might  hold  of  the  king,  and 
not  in  capite;  that  is,  not  immediately  of  the  crown,  but  by 
means  of  some  honour,  castle,  or  manor  belonging  to  it,  Ao 
cording  to  Kitchen,  one  might  hold  land  of  the  king  by  knigM* 
service,  and  not  in  capite ;  because  it  might  be  held  of  some 
honour  in  the  king  s  hands  descended  to  him  from  his  ancestors, 
and  not  immediately  of  the  king,  as  of  his  crown.  Kilch.  120: 
Dyer,  44 :  F.  N,  B.  5. 

The  very  ancient  tenure  in  capite  was  of  two  sorts ;  the  one 
principal  and  general,  and  the  other  special  or  subaltern;  the 
principal  and  general  was  of  the  king  as  caput  regni}  ct  cap*t 
generalissimum  omnium  feodorum,  the  fountain  whence  flH 
feuds  and  tenures  have  their  main  original :  the  special  was  of 
a  particular  subject,  as  caput  feudi,  seu  tcrsts  illius,  so  called 
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from  his  being  the  first  that  granted  the  land  in  such  manner 
of  tenure;  from  whence  he  was  stiled  capi talis  dominus,  Sec. 
But  tenure  in  capite  is  now  abolished ;  and  by  stat.  12  Car*  2. 
c.  24.  all  tenures  arc  turned  into  free  and  common  socage:  so 
that  tenures  hereafter  to  be  created  by  the  king  are  to  be  in 
common  socage  only  ;  and  not  by  capite,  knight's  service,  &c. 
Blount.    See  tit.  Tenures. 

CAPIT1LITIUM.    Poll-money.  Diet. 

CAPITITI UM.  A  covering  for  the  head.  It  is  mentioned 
in  the  stat.  1  //.  4.  and  other  old  statutes,  which  prescribe 
what  dresses  shall  be  worn  bv  all  degrees  of  persons. 

CAPITULI  AGRI.  The  head-lands,  lands  that  lie  at  the 
head  or  upper  end  of  the  lands  or  furrows.  Kcnnet's  Paroch. 
Antiq.  p.  137. 

CAP1TULA  RURALIA.  Assemblies,  or  chapters  held 
by  rural  deans  and  parochial  clergy  within  the  precinct  of 
every  distinct  deanery ;  which  at  first  were  every  three  weeks, 
afterwards  once  a  month,  and  more  solemnly  once  a  quarter. 
CoweL 

CAPTAIN,  capitaneus.~]  One  that  leadeth  or  hath  the 
command  of  a  company  of  soldiers :  and  is  either  a  general,  as 
he  that  hath  the  governance  of  the  whole  army,  or  special,  as 
he  that  leads  but  one  band*  There  is  also  another  sort  of  cap- 
tcttttSy  qui  urbium  prcefecti  sunt,  $fc.  Blount. 

CAPTION,  captio.~]  That  part  of  a  legal  instrument,  as  a 
commission,  indictment,  &c.  which  shows  where,  when,  and  by 
what  authority  it  is  taken,  found,  or  executed*  Thus  when  a 
commission  is  executed,  the  commissioners  subscribe  their  names 
to  a  certificate,  declaring  when  and  where  the  commission  was 
executed.  These  kinds  of  captions  relate  chiefly  to  business  of 
three  kinds,  i.  e.  to  commissions  to  take  fines  of  lands,  to  take 
answers  in  chancery,  and  depositions  of  witnesses:  on  the 

taking  of  a  line  it  is  thus: — Taken  and  acknoivledged  the  

day  qfy  §c.  at,  The  word  caption  is  also  used  (rather  vul- 
garly )  for  an  arrest.    See  tit.  Indictment. 

CA  PTI VES.  An  act  was  made  for  relief  of  captives,  taken 
by  Turkish,  Moorish,  and  other  pirates,  and  to  prevent  taking 
of  others  in  time  to  come,  Stat.  16  and  17  Car.  2.  c.  24.  See 
tits.  Negro,  Slavery. 

CAPTURE,  captura.~\  The  taking  of  a  prey,  an  arrest, 
or  seizure:  and  it  particularly  relates  to  prizes  taken  by  pri- 
vateers, in  time  of  war.  See  tits.  Admiral,  Insurance,  Navy, 
Privateer. 

CAPUTAGIUM.  Some  think  this  word  signifies  head  or 
poll  money,  or  the  payment  of  it :  but  it  seems  rather  what  we 
otherwise  call  chevagium. 

CAPUT  ANNI.  New  year's  day,  upon  which  of  old  was 
observed  the  festum  stulforum. 

CAPUT  BARONI/E.  Is  the  castle  or  chief  seat  of  a  no- 
bleman ;  which  descends  to  the  eldest  daughter,  if  there  be  no 
son,  and  must  not  be  divided  amongst  the  daughters,  like  unto 
lands,  Sec.    See  tit.  Coparceners,  Dower. 

CAPUT  JEJUNII.  In  our  records  is  used  for  AshAYcd- 
ncsday,  being  the  head,  or  first  day  of  the  beginning  of  the 
Lent- Fast.     Pa  roc  It.  Antiq.  p.  132. 

CAPUT  LOCI.  The  head  or  upper  end  of  any  place;  ad 
caput  villa?,  at  the  end  of  the  town. 

CAPUT  LUPINUM.  Anciently  an  outlawed  fdon  was 
fiaid  to  have  caput  lupinum,  and  might  he  knocked  on  the 
head  like  a  wolf.  No?v  the  wilful  killing  of  such  a  one  would 
be  murder.  1  Hale,  P.  C.  497 :  vide  Bracton,fo.  125.  See  tit. 
Outlawry* 

CAR  and  CHAR.  The  names  of  places  beginning  with 
car  and  char  signify  a  city,  from  the  Brit*  cacr,  civitas;  as 
Carlisle,  &c. 

CARCAN,  is  sometimes  expounded  for  a  pillory :  as  is 
carcannum  for  a  prison.  LL.  Canuti  Regis. 
-  CARCATUS,  Loading;  a  ship  freighted.  Pat.  10  R.  2. 
.  CARDS  and  DICE.  Duties,  under  the  control  of  the 
stamp  commissioners,  are  imposed  on  cards  and  dice.  See  tit. 
Stamps. 


By  stat.  10  A.  c.  1 9.  no  playing  cards  or  dice  shall  be  im 
ported, — Selling  second-hand  cards  incurs  a  penalty  of  2  Oi 
stat.  29  G.  2.  c.  13.  §  10;  and  of  51.  per  pack  by  stat  16  G.  & 
c.  34-  Several  other  regulations  are  made  hy  statute  to  pre- 
vent frauds  in  manufacturing  the  above  articles. — If  cards  or 
dice  unstamped  are  used  in  any  public  gaming  houses,  a  penalty 

of  5t  attaches  on  the  seller*    10  A.  c.  19-  §  162  See  also 

stat.  5  G.  3.  c.  46.  §  9— 17  i  41  G.  3.  c.  86".  §  5.  8.  10.  &e. 

CARKCTA  and  CARECTATA.  A  cart  and  cart-load. 
Mon.  Angl.  torn.  2.  f.  340. 

CARETARIUS,  or  CARECTARIUS.  A  carter.  Blount. 
See  Carreta* 

CA  RITAS.  Ad  caritatem,  poculum  caritatis.]  A  grace- 
cup  ;  or  the  extraordinary  allowance  of  the  best  wine,  or  other 
liquor,  wherein  the  religious  at  festivals  drank  in  commemo- 
ration of  their  founders  and  benefactors,  Cartular.  Abat. 
Glaston,  A.  S.  f.  29.  See  CoweL — It  is  sometimes  written 
Karite. 

CARK.  A  quantitv  of  wool,  whereof  thirty  make  a  sarpler. 
Stat.  27  H.  6.  c.  2. 
CARLE.    See  Karle. 

CARLISLE.  By  14  H.  6.  c.  3.  the  assises  and  gaol  delivery 
for  Cumberland  are  to  be  held  there,  and  in  none  other  place 
in  the  shire. 

CARNAL  KNOWLEGE,  of  females.   See  tit.  Rape. 

CARFEMEALS.  Cloth  made  in  the  northern  parts  of 
England,  of  a  coarse  kind  ;  mentioned  in  7  Jac.  I.  cap.  16. 

CARRAT.  A  weight  of  four  grains  in  diamonds,  &c. 
And  this  word  it  is  said  was  formerly  used  for  any  weight  or 
burden. 

CARRETA.    A  carriage,  cart,  or  wain  load;  as  Caret  a 
fceni  is  used  in  an  old  charter  for  a  load  of  hay.  Kennel's 
Gloss.  * 

CARRELS.  Closets,  or  apartments  for  privacy  and  retire- 
ment.— Three  pews  or  carrels,  where  every  one  of  the  old 
monks,  after  they  had  dined,  did  resort,  and  there  study. 
Da  vies  Man.  of  Durham,  p*  S 1 . 

CARRICK,  or  CAR  HACK,  carrucha.~]  A  ship  of  great 
burden  so  called  of  the  Italian  word  carico  or  carco,  which 
signifies  a  burden  or  charge:  it  is  mentioned  in  the  statute 
2  R.  2.  c.  4.  They  were  not  only  used  in  trade,  but  also  in 
war.   See  IValsingh.  in  Hen.  S.fol.  3  94. 

CARRIER.  A  person  that  carries  goods  for  others  for  his 
hire. 

I.  Their  Liability  under  stat.  I  W.  4,  c.  68. 
II.  Who  are  to  be  considered  as  Carriers;  and  generally 
how  chargeable  in  other  Cases. 

III.  For  what  Defaults  ansiverable  ;  and  the  Exceptions  in 

their  favour  in  such  Cases* 

IV.  What    Circumstances  must  in  such  Cases  concur  to 

charge  them. 

I,  Their  Liability  under  staL  1  W.  4.  c.  68. — The  act  I  W.  4. 
c.  68,  r*  for  protection  of  mail  coach-contractors,  stage  coach- 
proprietors,  and  other  common  carriers,  against  loss  of  parcels, 
the  value  of  which  shall  not  be  declared  by  the  owners/'  has 
put  an  end,  in  many  instances,  to  the  controverted  questions 
on  this  branch  of  law.  But  it  may  yet  be  necessary  to  recur 
to  the  general  principles  and  determinations  on  cases  arising 
previously  to  that  act,  as  operating  on  future  cases  not  compre- 
hended within  its  operation. 

The  act.  provides  that  such  carriers  shall  not  he  liable  for 
any  loss  or  injury  to  any  parcel  containing  money,  or  gold,  or 
silver,  or  plate,  jewellery,  watches,  trinkets,  Bank  notes,  order 
or  securities  for  money,  stamps,  maps,  deeds,  pictures,  engrav- 
ings, glass,  china,  silk,  furs,  or  lace,  carried  or  sent  with  or 
without  any  passenger,  exceeding  1 0/.  value  ;  unless  the  value 
he  declared,  and  an  increased  rate  of  carriage  paid  to  the 
person  receiving  the  parcels  for  the  carrier.  §  1.  Notice  of 
amount  of  such  charge  shall  be  put  up  in  the  carrier's  ware- 
2  c  2 
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house ;  bv  which  notice  the  party  sending  the  parcel  shall  be 
bound.  §'2.  Receipts  shall  be  given  by  the  carrier,  who  on 
neglect  or  refusal  "of  notice  receipt  shall  remain  liable  as  at 
common  law,  and  shall  refund  the  increased  charge.  §  3. 
Carriers  shall  not  be  exempted  from  any  liability  at  common 
law,  as  to  any  goods,  except  Under  regulations  of  this  act.  §  4. 
Any  one  proprietor  or  carrier  is  rendered  personally  liable,  §  5. 
Act  shall  not  affect  special  contracts.  §  (i  Persons  receiving 
the  value  of  things  lost  shall  also  receive  back  the  extra  charges 
for  carriage.  §  7-  The  act  shall  not  protect  any  felonious 
taking.  §  8.  Carriers  shall  not  he  concluded  by  the  declared 
value,  but  the  real  value  shall  be  proved  in  case  of  loss.  §  <J. 
In  all  actions  against  carriers  for  loss,  money  may  be  paid  into 
court.  §  10* 

II.  Who  arc  to  he  considered  as  Carriers,  and  generally  how 
chargealil  —  All  ]vr>nns  carrying  goods  for  hire,  as  masters 
and  owners  of  ships,  lightermen,  stage -coach men  (but  not 
hackney  coachmen  in  London),  and  the  like,  come  under  the 
denomination  of  common  carriers ;  and  are  chargeable  on  the 
general  custom  of  the  realm  for  their  faults  or  miscarriages. 
iSee  1  Com.  Rep.  25  :  Hull.  N.  P.  7<>— And  as  to  the  duty  and 
engagement  of  a  carrier,  see  tit.  Bailment  >  5.  and  V. 

In  an  action  on  the  case  upon  the  custom  of  the  realm  against 
the  defendant,  master  of  a  stage  coach,  the  plaintiff  set  forth, 
that  he  took  a  place  in  the  coach  for  such  a  town,  and  that  in 
the  iournev  the  defendant,  by  negligence,  lost  the  plaintiff  s 
trunk  ;  upon  Not  guilty  pleaded,  the  evidence  was,  that  the 
plaintiff  gave  the  trunk  to  the  man  who  drove  the  coach,  who 
promised  to  take  care  of  it,  hut  lost  it ;  and  the  question  was, 
whether  the  master  was  chargeable;  and  adjudged  that  he  was 
not,  unless  the  master  takes  a  price  for  the  carriage  of  the  goods 
as  well  as  for  the  carriage  of  the  person,  and  then  he  is  within 
the  custom  as  a  carrier;  that  a  master  is  not  chargeable  for  the 
acts  of  his  servant  but  when  they  are  done  in  execution  of  the 
authority  given  bv  the  master ;  'then  the  act  of  the  servant  is 
the  act  of  the  master.  1  Salk  282.— But  by  the  custom  and 
usage  of  stages,  even'  passenger  pays  for  the  carriage  of  goods 
above  a  certain  weight  ;  and  there  the  coachman  shall  he 
charged  for  the  loss  of  goods  beyond  such  weight.  1  Com.  Rep.25. 

If  a  common  carrier  loses  goods  he  is  intrusted  to  carry,  a 
special  action  on  the  case  lies  against  him,  on  the  custom  of 
the  realm;  and  so  of  a  common  carrier  by  boat,  1  Roll 
Rep.  6\  An  action  will  lie  against  a  porter,  carrier,  or  barge- 
man, upon  his  bare  receipt  of  the  goods  if  they  are  lost  by 
negligence.  I  Sid.  S6.  Also  a  lighterman  spoiling  goods  he 
is  to  carry,  by  letting  water  come  to  them,  action  on  the  case 
lies  against  him  on  the  common  custom.    Palm.  .528* 

If  one  he  not  a  common  carrier,  and  takes  hire,  he  may  be 
charged  on  a  special  assumpsit  ;  for  where  hire  is  taken,  a 
promise  is  implied.  Cro.  Jac.  262.  So  if  a  man  who  is  not  a 
common  carrier,  and  who  is  not  to  receive  a  premium,  under- 
takes to  carry  goods  safely,  he  is  answerable  for  any  damages 
they  may  sustain  through  this  neglect  or  default. — This  was 
the'  express  point  determined  in  Coggs  v*  Bernard,  1  Com. 
Rep.  133.  &e.    See  tit.  Bailment 

Where  a  carrier  entrusted  with  goods  opens  the  pack,  and 
takes  away  and  disposes  of  part  of  the  goods,  this,  showing  an 
intent  of  stealing  them,  will  make  him  guilty  of  felony.  H*  P. 
C.  6l.  And  it  is  the  same  if  the  carrier  receives  goods  to  carry 
them  to  a  certain  place,  and  carrieth  them  to  some  other  place, 
and  not  to  the  place  agreed.  3  Inst.  36'7.  That  is,  if  he  do  it 
with  intent  to  defraud  the  owner  of  them.  If  a  carrier,  after 
he  hath  brought  goods  to  the  place  appointed,  take  them  away 
privately,  he  is  guilty  of  felony  ;  for  the  possession  which  he 
received  from  the  owner  being  determined,  his  second  taking 
is  in  all  respects  the  same  as  if  he  were  a  mere  stranger* 
I  Hank.  P.  C.  c  33.  §  5.    See  Larceny,  &c. 

If  a  common  carrier,  who  is  offered  his  hire,  and  who  has 
convenience,  refuse  to  carry  goods,  he  is  liable  to  an  action,  in 
the  same  manner  as  an  inn-keeper  who  refuses  to  entertain  a 


guest,  or  a  smith  who  refuses  to  shoe  a  horse.  2  Show.  Rep.  337, 
But  a  carrier  may  refuse  to  admit  goods  into  his  warehouse  at 
an  unseasonable  time,  or  before  he  is  ready  to  take  his  journey. 
Ld.  Raipn.  652* 

A  common  carrier  may  have  action  of  trover  or  trespass  for 
goods  taken  out  of  his  possession  by  a  stranger;  he  having  a 
special  property  in  the  goods,  and  being  liable  to  make  satis- 
faction for  them  to  the  owner;  and  where  goods  are  stolen 
from  a  carrier,  he  may  bring  an  indictment  against  the  felon 
as  for  his  own  goods,  though  he  has  only  the  possessory,  and 
not  the  absolute  property;  and  the  owner  may  likewise  prefa 
an  indictment  against  the  felon.    Kel  3$. 

By  stat.  3  Car.  I.e.  I.  carriers  arc  not  to  travel  on  the  Lord's 
Day.  The  driver  of  a  van  for  baggage  is  within  this  act* 
Ex 'parte  Middleton,  3  Ram.  C*  164.  But  not  the  driver  of  a 
stage  coach  for  passengers,  Sandiman  v.  Breach,  7  Barn.$C$(i 

By  the  stat,  3  W.  §  M.  c.  12.  the  justices  are  annually  to 
assess  the  price  of  land-carriage  of  goods  to  he  brought  into 
any  place  within  their  jurisdiction,  by  any  common  carrier, 
who  is  not  to  take  more,  under  the  penalty  of  5l.  And  by  the 
stat.  21  G.  2.  c.  28.  §  3.  a  carrier  is  not  to  take  more,  for  tarry- 
ing goods  from  any  place  to  London,  than  is  settled  by  the 
justices  for  the  carrying  goods  from  London  to  such  a  place, 
under  the  same  penalty. 

By  stat.  24  G.  2.  c.  8.  §  9.  commissioners  for  regulating  tie 
navigation  of  the  river  Thames  are  to  rate  the  price  of  water 
carriage. 

By  stat.  30  G.  S.  c.  22.  §  3.  justices  of  the  city  of  London 
are  to  assess  the  rates  of  carrying  goods  between  London  and 
Westminster. 

Carriers  and  waggoners  are  to  write  or  paint  on  their  wag* 

fons  or  carts  their  names  and  places  of  abode.  See  tit.  Carts, 
Ugh  way  a. 

III.  For  what  Defaults  answerable  ;  and  the  Exceptions  in 
their  Famur. — At  common  law  a  earner  is  liable  by  the  custom 
of  the  realm  to  make  good  all  losses  of  goods  entrusted  to  him 
to  carry,  except  such  losses  as  arise  (1.)  from  the  act  of  God,  or 
inevitable  accident ;  or  (2,)  from  the  act  of  the  Ying's  enemies 
~to  which  may  he  added  (5.)  the  default  of  the  party  sending 
them.  1  Inst.  89  :  Coggs  v.  Bernard,  2  Ld.  Ratpn.  90£):  Esp. 
N.  P.  619:  5  Term  Rep.  389- 

L .  Where  the  defendant's  hoy  in  coming  through  London 
bridge,  was  by  a  sudden  gust  of  wind  driven  against  the  arch 
and  sunk,  the  owner  of  the  hoy  was  held  not  to  he  liable,  the 
damage  having  been  occasioned  by  the  act  of  God,  which  no 
care  of  the  defendant  could  provide  against  or  foresee.— But 
in  this  case  it  was  held  that  if  the  hoy-man  had  gone  out 
voluntarily  in  bad  weather,  so  that  there  was  a  probability  of 
his  being  lost,  he  would  have  been  liable.  Amies  v.  Stephen, 
1  Stra.  128. 

Upon  this  ground  of  its  being  the  act  of  God,  if  a  bargeman 
in  a  tempest,  for  the  safety  of  the  lives  of  his  passengers! 
throws  overboard  any  trunks  or  packages  of  value,  he  is  not 
liable  for  the  loss,  i  Roll.  Rep.  79  •  and  see  Bulst.  230.  and 
1  VenL  IQOi  1  Wils.  281. 

The  defendant  having  lodged  his  waggon  in  an  inn,  an  acci- 
dental fire  broke  out,  which  consumed  it— he  was  adjudged 
liable ;  and  it  was  held  that  negligence  does  not  enter  into  the 
grounds  of  this  action,  for  though  the  carrier  uses  alt  proper 
care,  yet  in  case  of  a  loss  he  is  liable.  Forward  v.  Pitim, 
1  Term  Rep.  27-  And  though  he  limits  his  liability  by  a 
notice,  yet  he  is  liable  for  the  value  of  the  goods  in  case  ot 
gross  negligence.  4  Barn.  $  A.  21  :  4  Ring.  218  :  3  Brw. 
#  Bing.  177  :  1  Moo.  $  MalL  154. 

But" where  a  common  carrier,  between  two  places  (Stourpon 
and  Manchester),  employed  to  carry  goods  from  one  place  W 
the  other,  to  be  forwarded  from  thence  to  a  third  place  (Mod- 
port)  ;  carried  them  to  Stourport,  there  put  them  in  his  wart- 
house,  in  which  they  were  destroyed  by  an  accidental  h*, 
before  he  had  an  opportunity  of  forwarding  them  ;  in  thtf  caw 
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the  carrier  was  held  not  to  be  liable,  the  keeping  them  in  the 
warehouse  in  this  case  being  not  for  the  convenience  of  the 
carrier,  hut  of  the  owner.    4  Term  Rep,  K,  B.  581. 

The  owners  of  vessels  on  the  navigation  between  A.  and  C. 
having  given  public  notice  that  they  would  not  be  answerable 
for  losses  in  any  case,  except  the  loss  were  occasioned  by  the 
want  of  care  in  the  master,  nor  even  in  such  case  beyond 
1 0  per  cent,  unless  extra  freight  were  paid  :  the  master  of  one 
of  the  ships  took  on  board  the  plaintiff's  goods  to  be  carried  from 
A-  to  J3.  (an  intermediate  place  between  A.  and  C.)  and  to  be 
deliKFfjrfcd  at  B,  The  vessel  passed  by  B,  without  delivering 
the  plain  tiffs  goods  there,  and  sunk  before  her  arrival  at  C. 
without  any  want  of  care  in  the  master:  held  that  the  owner 
of  the  v.c&ic-l  was  responsible  for  the  whole  loss  in  an  action  on 
the  contract.    Ellin,  v.  Turner,  8  Term  Rep.  531. 

A  carrier  who  undertakes  for  hire  to  carry  goods  is  bound  to 
deliver  them  at  all  events,  except  damaged  or  destroyed  by  act 
of  God,  or  of  the  king's  enemies;  even  though  it  be  expressly 
found  that  the  goods  were  destroyed  without  any  actual  neg- 
ligence of  the  carrier.     I  Term  Rep.  27- 

2.  If  a  carrier  is  robbed  he  shall  he  liable  for  the  loss ;  not 
on  the  ground  that  he  may  charge  the  hundred  under  the 
statute  of  Winchester,  but  because  if  it  were  otherwise  he 
might,  by  collusion  with  robbers,  defraud  the  owner  of  the 
goods ;  and  so  in  other  cases,  where  the  grounds  are  the  same, 
4  RolL  Ah.  333:  I  Salk.  143. 

But  if  a  carrier  be  robbed  of  goods,  either  he  or  the  owner 
may  bring  an  action  against  the  hundred,  to  make  it  good. 
£  Sound.  380. 

Where  in  the  case  of  a  master  of  a  ship  it  appeared  there  was 
a  sufficient  crew  for  the  ship,  but  that  at  night  eleven  persons 
boarded  the  ship  as  pirates  under  the  pretence  of  pressing,  and 
plundered  her  of  the  goods,  it  was  adjudged  the  master  (the 
ship  being  infra  corpus  comitatus)  was  liable,  for  superior  force 
shall  not  excuse  him.  Morse  v.  Slue,  1  Vent.  10y  :  2  Lev.  6<) : 
J  Mod  85 :  Barclay  v.  Wiggins,  E,  24  G.  3.  cited  1  Term 
Rep.  33,  Where  the  declaration  stated  that  the  carrier  under- 
took to  carry  goods  from  London  and  safely  deliver  them  at 
Dover,  and  the  contract  proved  was  to  carry  and  deliver  safely 
(fire  and  robbery  excepted),  the  variance  was  held  fatal.  La~ 
iham  v.  RuUlcy',2  Barn.  $  C.  20. 

3.  In  an  action  against  a  carrier,  for  negligently  carrying  a 
pipe  of  wine,  which  by  that  means  burst,  and  the  wine  was 
split,  it  was  good  evidence  for  the  defendant  that  the  loss 
happened  while  he  was  driving  gently,  and  arose  from  the  wine 
being  in  a  ferment ;  so  that  the  loss  was  occasioned  by  its  being 
sent  in  that  state.  Bull.  N.  P.  74.  So  if  a  carrier's  waggon  is 
full,  and  yet  a  person  forces  goods  on  him,  and  they  are  lost, 
the  carrier  is  not  liable.    Lovert  v.  Ilobbs,  2  Show*  ]27. 

4.  But  the  following  exemptions  by  statute  have  been  found 
necessary  for  the  security  of  owners  of  ships. 

By  stat.  7  G.  2.  c.  15.  no  owners  of  any  ship  shall  be  liable 
to  answer  any  loss  by  reason  of  embezzlement  by  the  master  or 
mariners,  of  any  gold,  silver,  or  other  goods  shipped  on  board, 
or  for  any  acl  done  by  the  master  or  mariners,  without  the 
owner's  privity  ;  beyond  the  value  of  the  ship  and  freight. 

By  stat.  20'  O.  3.  c.  86,  no  owners  of  any  ship  shall  be  subject 
to  make  good  any  loss  by  reason  of  any  robbery,  embezzlement, 
secreting,  or  making  away  with  any  gold,  silver,  jewels, 
diamonds,  precious  stones,  or  other  goods  from  on  board  ;  or  for 
any  act  or  forfeiture  done  or  occasioned  without  the  knowledge 
of  such  owner,  beyond  the  value  of  the  ship  and  freight, 
although  the  master  or  mariners  shall  not  be  concerned  in,  or 
privy  to,  such  robbery »  &c. 

These  acts  do  not  impeach  any  remedy  for  fraudulent  embez- 
zlement, and  if  several  proprietors  or  freighters  sustain  such 
loss,  and  the  value  of  the  ship  and  freight  is  not  sufficient  to 
make  full  compensation,  the  Joss  shall  be  averaged  amongst  them. 

No  otvner  shall  be  subject  to  answer  for  loss  happening  by 
fire  on  board  ship.     Stat.  2f>  G.  3.  c.  86. 

No  master  or  owners  shall  be  subject  to  answer  for  any  loss 


of  gold,  silver,  diamonds,  &c.  by  reason  of  any  robbery,  &c.  un- 
less the  shipper  of  such  goods  insert  the  true  nature,  quality,  and 
value  of  the  gold,  &c.  in  his  bills  of  lading.  Stat.  26  G.  3  c.  86. 

Previous  to  this  last  statute  it  was  determined,  that  the 
owner  of  a  ship  was  not  liable  beyond  the  value  of  the  ship 
and  freight,  under  stat.  7  G.  2.  c.  J  ft.  in  the  case  of  a  robbery 
(of  dollars)  in  which  one  of  the  mariners  was  concerned,  by 
giving  intelligence,  and  afterwards  sharing  the  spoil  ;  Sutton  v. 
MitcheU,  1  Term  Rep.  18,  where  it  was  said,  the  statute  was 
made  to  protect  the  owners  against  all  treachery  in  the  master 
or  mariners.  And  see  53  G,  3.  c*  159*  extending  the  pro- 
visions of  the  former  acts. 

A  earner  by  water  contracting  to  carry  goods  for  hire  im- 
pliedly promises  that  the  vessel  shall  be  tight  and  lit  for  the 
purpose,  and  is  answerable  for  damage  arising  from  leakage. 
And  this,  though  he  had  given  notice  «  that  he  would  not 
be  answerable  for  any  damage  unless  occasioned  by  want  of 
ordinary  care  in  the  master  or  crew  of  the  vessel,  in  which 
case  he  would  pay  10  per  cent,  upon  such  damage,  so  as  the 
whole  did  not  exceed  the  value  of  the  vessel,  and  freight/'  For 
a  loss  happening  by  the  personal  default  of  the  carrier  himself 
(such  as  the  not  providing  a  sufficient  vessel)  is  not  within  the 
scope  of  such  notice,  which  was  meant  to  exempt  the  carrier 
from  losses  by  accident  or  chance,  &c. ;  even  if  it  were  com- 
petent to  a  common  carrier  to  exempt  himself  by  a  special 
exceptance  from  the  responsibility  cast  upon  him  by  the  com- 
mon law  for  a  reasonable  reward  to  make  good  all  losses  not 
arising  from  the  act  of  God,  or  the  kings  enemies.  Lyon  \\ 
Metis,  5  East,  428. 

Where  no  lien  exists  at  common  law,  it  can  only  arise  by 
contract  with  the  particular  party,  either  expressed  or  implied  ; 
it  may  he  implied  cither  from  previous  dealings  between  the 
same  parties  upon  the  footing  of  such  a  lien,  or  even  from  a 
usage  of  the  trade  so  general  as  that  the  jury  must  reasonably 
presume  that  the  parties  knew  of  and  adopted  it  in  their  deal- 
ing. But  whereas  in  the  case  of  a  common  carrier  claiming  a 
lien  for  his  general  balance,  such  a  lien  is  against  the  policy  of 
the  common  law  and  custom  of  the  realm,  which  only  gives 
him  a  Hen  for  the  carriage  price  of  the  particular  goods,  there 
ought  to  be  very  strong  evidence  of  a  general  usage  for  such  a 
lien  to  induce  a  jury  to  infer  the  knowledge  and  adoption  of  it 
by  the  particular  parties  in  the  contract  ;  and  the  jury  having 
negatived  such  a  general  usage,  though  proved  to  have  been 
frequently  exercised  by  the  defendant  and  various  other  com- 
mon carriers  throughout  the  north  for  ten  or  twelve  years 
before,  and  in  one  instance,  so  far  back  as  thirty  years,  and  not 
opposed  by  other  evidence,  the  court  refused  to  grant  a  new 
trial.    Rushforth  v.  Had  field,  7  East,  224. 

A  parcel  containing  Bank  notes,  stamps,  and  a  letter,  was 
sent  by  a  common  carrier  from  one  stamp  distributor  to  another. 
By  42  Gr-  3.  c.  81.  §  6L  it  is  provided  that  the  prohibition  to 
send  letters  otherwise  than  by  the  post  shall  not  extend  to  let- 
ters sent  by  any  common  carrier  with  the  goods  which  the  let- 
ter concerns.  In  an  action  against  the  carrier,  the  Court  of 
King's  Bench  held  that  the  circumstance  of  the  letter  aceom-i 
panying  the  stamps  was  evidence  that  it  related  to  them  ;  and 
that  the  defendant,  not  having  proved  the  letter  to  relate  to 
any  other  subject,  was  liable  for  the  value  of  the  parcel.  Bennei 
v.  Clough,  1  Barn,  f  Aid.  46 1. 

IV.  What  Circumstances  must  concur  in  order  to  charge  than. 
— In  order  to  charge  the  carrier,  three  circumstances  are  to  be 
observed, 

1 .  The  goods  must  be  lost  while  in  the  possession  of  the  car- 
rier himself,  or  in  his  sole  care. — Therefore  where  the  plaintiffs, 
the  East  India  Company,  sent  their  servants  with  the  goods  in 
question  on  board  the  vessel,  who  took  charge  of  them,  and  they 
were  lost,  defendant  was  held  not  to  be  liable.    1  Stra.  (><)0. 

2.  The  carrier  is  liable  onJy  so  far  as  he  is  paid,  for  he  is 
chargeable  by  reason  of  his  reward. 

One  brought  a  box  to  a  carrier,  in  which  there  was  a  large 
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sum  of  money,  and  the  carrier  demanded  of  the  owner  what 
was  in  it ;  he  answered  it  was  filled  with  silks,  and  such  like 
goods ;  upon  which  the  carrier  took  it  and  was  robbed :  and 
adjudged,  that  the  carrier  was  liable  to  make  it  good:  but  a  spe- 
cial acceptance,  as  provided  there  is  no  charge  of  money  t  would 
have  excused  the  carrier*    1  Vent.  238  :  4  Rep*  83. 

A  person  delivered  to  a  carrier's  book-keeper  two  bags  of 
money  sealed  up,  to  be  carried  from  London  to  Exeter,  and  told 
him  that  it  was  200/.  and  took  his  receipt  for  the  same,  with 
promise  of  delivery  for  10.v.  per  cent,  carriage  and  risk  :  though 
it  be  proved  that  there  was  400/.  in  the  bags,  if  the  carrier  be 
robbed  he  shall  answer  only  for  200/.,  because  there  was  a  par- 
ticular undertaking  for  the  carriage  of  that  sum  and  no  more, 
and  his  reward,  which  makes  him  answerable,  extends  no  far- 
ther,   Carth.  48 6. 

A.  sends  goods  to  B«,  who  says,  he  will  warrant  they  shall 
go  safe  ;  he  is  liable  for  any  damage  sustained  by  them,  notwith- 
standing A.  sends  one  of  his  own  servants  in  B/s  cart  to  look 
after  them.    2  B.$  P.  416\ 

3.  Under  a  special  or  unqualified  acceptance  the  carrier  is 
bound  no  farther  than  he  undertakes. 

For  where  the  owner  of  a  stage-coach  puts  out  an  advertise- 
ment (!  That  he  would  not  be  answerable  for  money,  plate,  or 
jewels  above  the  value  of  5/.  unless  he  had  notice,  and  was  paid 
accordingly ;"  all  goods  received  by  that  coach  are  under  that 
special  acceptance ;  and  if  money  or  plate  be  sent  by  it  without 
notice,  and  being  paid  for  it,  if  lost,  the  coach  owner  is  not 
liable.  Gibbon  %  Paynton,  V  Burr,  2*298  :  Izett  v.  Mountain, 
4  East,  371 :  Nicholson  v.  Willan,  5  East,  507.  Not  even  to 
the  extent  of  the  51.  or  the  sum  paid  for  booking.  Clay  v.  Willan, 
H.  Black.  Rep.  298. — In  these  cases  a  personal  communication 
is  not  necessary  to  constitute  a  special  acceptance. — Advertise- 
ments, notices  in  the  warehouse,  and  hand- bills,  which  it  is 
probable  the  plaint  ill'  saw,  or  which  he  might  have  seen,  are 
sufficient. 

From  these  cases  and  the  opinion  of  Lord  Mansfield,  it  seems 
safest,  that  in  all  instances  of  sending  things  of  value  by  a  car- 
rier, the  carrier  should  have  notice  and  be  paid  accordingly.  See 
ante,  II.  4.  and  the  stat.  1  W.  4.  c.  6'8.  ante. 

4.  A  delivery  to  the  carrier's  servant  is  a  delivery  to  himself, 
and  shall  charge  him ,-  but  they  must  be  goods,  such  as  it  is  his 
custom  to  carry,  not  out  of  his  line  of  business.    Salkm  282. 

5.  Where  goods  are  lost  which  have  been  put  on  board  a  ship, 
the  action  may  be  brought,  either  against  the  master  or  against 
the  owners.  2  Salic.  410,  —  If  one  owner  only  is  sued,  he  must 
plead  it  in  abatement,  that  there  are  other  partners;  for  he 
shall  not  be  allowed  to  give  it  in  evidence,  and  nonsuit  the  plain- 
tiff.   6  Burr*  2(il  1  :  see  ante,  II.  4. 

6.  It  is  not  necessary  in  order  to  charge  the  carrier  that  the 
goods  are  lost  in  transitu*  while  immediately  under  his  care  ; 
for  lie  is  bound  to  deliver  them  to  the  consignee,  or  send  notice  to 
him  according  to  the  direction,  and  though  they  are  carried 
safely  to  the  inn,  yet  if  left  there  till  they  are  spoiled,  and  no 
notice  giy#h  to  the  consignee,  the  carrier  is  liable.  3  Wils. 
429;  2  Mi  Rep.  91 6. 

As  to  the  proof  necessary  in  an  action  against  a  carrier,  see 
title  Bailment,  5. — That  a  carrier  may  retain  goods  for  his  hire, 
see  1  Ld.  Rat/m.  l66\  752. 

CART-HOTE.    See  title  Bote. 

CARTEL.    See  CharleL 

CARTS.  By  the  stat.  2  W.  <§■  M.  st.  2.  c.  8.  §  19.  20, 
and  18  G.  2.  c.  33.  the  wheel  of  every  cart  or  dray  for  the  car- 
riage of  any  thing  from  and  to  any  place  where  the  streets  are 
paved,  within  the  bills  of  mortality,  &c.  shall  contain  six  inches 
in  the  felly,  not  to  be  shod  with  iron,  nor  he  drawn  with  above 
two  horses,  under  the  penalty  of  40j. — By  the  stat,  18  G.  2. 
c.  S3,  they  may  be  drawn  with  three  horses  and  not  more, 
and  the  wheels  being  of  six  inches  breadth,  when  worn,  may  be 
shod  with  iron,  if  the  iron  he  of  the  full  breadth  of  six  inches, 
made  flat,  and  not  set  on  with  rose-headed  nails  :  and  no  person 
shall  drive  any  cart,  &c.  within  the  limits  aforesaid,  unless  the 


name  of  the  owner,  and  number  of  such  cart,  &c.  beplacedin 

some  conspicuous  place  of  the  cart,  &c.  and  his  name  be  entered 
with  the  commissioners  of  hackney-coaches,  under  the  penalty 
of  4:0s. ;  and  every  person  may  seize  and  detain  such  cart  till  the 
penalty  be  paid.— By  the  stats.  1  G.  1.  st.  2.  c.  57:  24  G.  2, 
c.  43.  the  driver  of  any  such  cart,  &c.  riding  upon  such  cart, 
&c.  not  having  a  person  on  foot  to  guide  the  same,  shall  forfeit 
10,v. ;  and  by  stats.  24  G.  2.  c.  43.  the  owner  so  guilty  shall  for. 
feit  20j.  and  any  person  may  apprehend  the  offender. 

On  changing'  property  new  owners'  names  to  be  affixed, 
30  G.  2.  c.  22.  §  2.  and  tobeentered  with  the  commissioners  of 
hackney-coaches.  And  see  stat.  24  G.  3.  st.  2.  c.  27.  to  compel 
the  entry  of  all  carts  driven,  within  five  miles  of  Temple 
Bar. 

CARVAGE.    See  post,  Carucate. 

CARUCA,  Fr.  ckarrue.1  A  plough;  from  the  old  Gallic 
carry  which  is  the  present  Irish  word  for  any  sort  of  wheeled 
carriage ;  hence  chart  and  car,  a  ploughman  or  rustic.  Vide 
Karle. 

CARUCAGE,  carucagmm^  A  tribute  imposed  on  every 
plough,  for  the  public  service  ;  and  as  hidage  was  a  taxation  by 
hides,  so  carucage  was  by  carucates  of  land.  Man,  Angl. 
torn.  1.  f.  294. 

CARUCATE,  or  CARVE  OF  LAND,  carucata  term] 
A  plough  land  ;  which  in  a  deed  of  Thomas  de  Arden,  19  E.  2, 
is  declared  to  be  one  hundred  acres,  by  which  the  subjects  have 
sometimes  been  taxed;  whereupon  the  tribute  so  levied  was 
called  carvagium,  or  carucagivm.  Bract,  lib.  2.  c.  26.  But 
Skene  says,  it  is  as  great  a  portion  of  land  as  may  be  tilled  in 
a  year  and  a  day  by  one  plough  ;  which  also  is  called  hilda,  or 
kida  terra*,  a  word  used  in  the  old  British  laws.  And  now 
by  statute  7  and  8  W.  3.  c.  29.  a  plough-land,  which  may  con- 
tain houses,  mills,  pasture,  meadow,  wood,  &c.  is  50/.  per  an- 
num, 

Littleton,  in  his  chapter  of  tenure  in  socage,  saith,  that  soca 
idem  est  quod  carucata,  a  soke  or  plough-land,  are  all  one. 
Stow  says  King  Hen.  3.  took  carvage,  that  is,  two  marks  of 
silver  of  every  knight's  fee,  towards  the  marriage  of  his  sister 
Isabella  to  the  Emperor.    Stows  Annals,  p.  271. 

Rastal,  in  his  exposition  of  words,  says  carvage  is  to  be 
quit,  if  the  king  shall  tax  aU  the  land  by  carves;  that  is, 
a  privilege  whereby  a  man  is  exempted  from  carvage.  The 
word  carve  is  mentioned  in  the  stat.  28  Ed.  1.  of  wards  and 
reliefs,  and  in  Magna  Chariat  c.  5.  And  A.  D.  1200,  on 
peace  made  between  England  and  France,  King  John  lent  the 
King  of  France  thirty  thousand  marks;  for  which  carvage  was 
collected  in  England,  viz.  3s.  for  each  plough.  Spelm  v.  Cam, 
Kennei's  Gloss. :  2  Inst.  6Q.  and  n* 

CARUCATARIUS.  He  that  held  lands  in  carvage,  or 
plough-tenure.    Paroch.  An  tig,  p.  354. 

CASE.    Action  on.    See  title  Action. 

CASK.  An  uncertain  quantity  of  goods;  and  of  sugar 
contains  from  eight  to  eleven  hundred  weight.  There  are 
also  casks  for  liquors,  of  divers  contents ;  and  by  stat.  25  Ela, 
c.  11.  none  were  to  transport  any  wine  casks,  &c.  except  for 
victualling  ships,  under  a  certain  penalty. 

CASSOCK,  or  CASSULA.  A  garment  belonging  to  the 
priest,  quasi  7ninor  cassa.    See  Tassale. 

CASTEL,  or  CASTLE,  castellum.~\  A  fortress  in  a  town ; 
a  principal  mansion  of  a  nobleman.  In  the  time  of  Hen-  *■ 
there  were  in  England  1115  castles;  and  every  castle  be- 
longed to  a  manor;  but  during  the  civil  wars  in  this 
kingdom  these  castles  were  demolished,  so  that  generally 
there  are  only  the  ruins  or  remains  of  them  at  this  day. 
2  hist.  31, 

CASTE  LLAIN,  castellanus^  The  lord,  owner,  or  captain 
of  a  castle,  and  sometimes  the  constable  of  a  fortified  house- 
Bract,  lib.  5.  tract.  2.  c.  16:  3  Ed.  I.  c.  7.  It  hath  likewise 
been  taken  for  him  that  hath  the  custody  of  one  of  the  king! 
mansion  houses,  called  by  the  Lombards  ctirtes,  in  EngM 
courts;  though  they  are  not  castles  or  places  of  defence* 
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2  Inst.  81.  And  Manwood,  in  his  Forest  Laws,  says,  there  is 
an  officer  of  the  forest  called  castellanus. 

CASTELLARIUM,  CASTELLARII.  The  precinct  or 
jurisdiction  of  a  castle. — Et  unum  tojlum  juocta  castellarium. 
Mm,  Angl.  torn.  2.f.  402. 

CASTKLLORUM  OPERATIO.  Castle-work,  or  service 
and  labour  done  by  inferior  tenants,  for  the  building  and  up- 
holding of  castles  of  defence ;  towards  which  some  gave  their 
personal  assistance,  and  others  paid  their  contributions.  This 
was  one  of  the  three  necessary  charges,  to  which  all  lands 
among  our  Saxon  ancestors  were  expressly  subject.  And 
after  the  conquest  an  immunity  from  this  burthen  was  some- 
times granted.  As  Kin£  Hen.  2.  granted  to  the  tenants 
within  the  honour  of  Wallingford. — Ut  sunt  quieti  de  opera- 
tion ibus  eastellorum.  Par<>ch.  Antiq,  p.  114.  It  was  unlawful 
to  build  any  castle  without  leave  of  the  king,  which  was 
called  caxteVatio.    Du  Fresne. 

CASTIGATOUY  for  scolds.  A  woman  indicted  for  being 
a  common  scold,  if  convicted,  shall  be  sentenced  to  be  placed 
on  a  certain  engine  of  correction,  called  the  tre  bucket,  htm* 
brel,  tymboretla,  castigatory,  or  clicking  stool,  which  in  the 
Saxon  language  signifies  the  scolding  stool;  though  now  it  is 
frequently  corrupted  into  ducking  stool,  because  the  residue 
of  the  judgment  is,  that  when  she  is  so  placed  therein,  she 
shall  be  plunged  in  the  water  for  her  punishment.  3  InsL  219: 
4  Comm.  16$* — It  is  also  termed  gogin  stole  and  cokestole,  and 
by  some  is  thought  corrupted  from  choaking  stool.  Though 
this  punishment  is  now  disused,  a  former  editor  of  Jacob's  Diet. 
(Mr.  Morgan)  mentions  that  he  remembers  to  have  seen  the 
remains  of  one,  on  the  estate  of  a  relation  of  his  in  Warwick- 
shire, consisting  of  a  long  beam,  or  rafter  moving  on  a  fulcrum, 
and  extending  to  the  centre  of  a  large  pond,  on  which  end 
the  stool  used  to  be  placed. 

At  Banbury  in  Oxfordshire,  this  punishment  has  been  used 
towards  common  whores,  within  the  memory  of  persons  naw 
(1 793)  living;  and  the  pool  for  the  purpose  yet  retains  the 
name  of  the  cueking  pool,  but  the  engine  was  not  long  since 
removed.    See  Lamb.  Etren.  lib*  1.  C.  12. 

In  Domesday-book  it  is  called  Cathedra  Stercoral! s,  and  was 
used  by  the  Saxons  for  the  same  purpose,  and  by  them  called 
scealfing  stole.  It  was  anciently  also  a  punishment  inflicted  on 
brewers  and  bakers  transgressing  the  laws,  who  were  ducked 
in  si  er  core,  in  stinking  water. 

CASTING  VOTE.  See  Parliament,  VII. 
CASTLE- WARD.  Castlegardmn,  vel  wardum  castri.^ 
An  imposition  laid  upon  such  persons  as  dwelled  within  a  cer- 
tain compass  of  any  castle,  towards  the  maintenance  of  such 
as  watch  and  ward  the  castle.  Magna  Charta,  c.  15.  20 : 
32  Hen.  8.  c.  48.  It  is  sometimes  used  for  the  circuit  itself, 
which  is  inhabited  by  those  that  are  subject  to  this  service. 
Castle  guard  rents  were  paid  by  persons  dwelling  within  the 
liberty  of  any  castle  for  the  maintaining  of  watch  and  ward 
within  the  same.  By  stat.  22  and  23  Car.  2.  c.  24.  §  2,  these 
and  other  rents  in  the  Duchy  of  Lancaster,  payable  to  the 
king,  were  vested  in  trustees  to  be  sold. 

CASTER,  and  CHESTER.  The  names  of  places  ending 
in  these  words  are  derived  from  the  Lat.  Cast  mm  ;  for  this  ter- 
mination at  the  end  was  given  by  the  Romans  to  those  places 
where  they  built  castles. 

CASUAL  EJECTOR.  In  ejectment,  Richard  Roe  or 
other  nominal  defendant,  who  continues  such  until  appearance 
by  or  for  the  tenant  in  possession.    See  title  Ejectment. 

CASUALTY  OF  WARDS,  Are  the  mails  and  duties  due 
to  the  superiors  in  ward- holdings.    Scotch  Diet. 

CASU  CONSIMILL  Is  a  writ  of  entry  granted  where  te- 
nant by  the  courtesy,  or  tenant  for  life^  aliens  in  fee  or  in  tail, 
or  for  another's  life  ,*  and  is  brought  by  him  in  reversion  against 
the  party  to  w/iom  such  tenant  so  aliens  to  his  prejudice,  and 
in  the  tenant's  life-time.  It  takes  its  name  from  this,  that  the 
clerks  of  the  Chancery  did,  by  their  common  assent,  frame  it 


to  the  likeness  of  the  writ  called  in  casu  proviso,  according  to 
the  authority  given  them  by  the  stat.  IVesfm.  2.  (13  E,  I.) 
c.  24.  which  statute,  as  often  as  there  happens  a  new  case  in 
Chancery  something  like  a  former,  yet  not  specially  fitted  by 
any  writ,  authorises  them  to  frame  a  new  form,  answerable  to 
the  new  case,  and  as  like  the  former  as  they  may.  7  Rep.  4 : 
see  Fitz.  Nat.  Br.  jo.  206  :  Termes  de  Ley  :  see  3  Comm.  51- 

CASU  PROVISO.  A  writ  of  entry,  given  by  the  statute 
of  Gloucester,  c*  ?•  where  a  tenant  in  domer  aliens  in  fee  or 
for  life,  &c.  and  it  lies  for  him  in  reversion  against  the  alienee* 
Fitz.  N.  B.  205.  This  writ,  and  the  writ  of  casu  consimili, 
supposes  the  tenant  to  have  aliened  in  fee,  though  it  be  for  life 
only  :  and  a  casu  proviso  may  be  without  making  any  title  in  it, 
where  a  lease  is  made  by  the  demandant  himself  to  the  tenant 
that  doth  alien;  but  if  an  ancestor  lease  for  life,  and  the  tenant 
alien  in  fee,  &c.  the  heir  in  reversion  must  have  this  with  the 
title  included  therein.    F.  N.  B*  206,  207. 

CASUS  OMISSUS.  Is  where  any  particular  thing  is 
omitted  out  of,  and  not  provided  against  by  a  statute,  &c. 

CATALS,  Catalla.    Goods  and  chattels.    See  Chattels. 

CATALLIS  CAPTIS  NOMINE  DISTRICTIONIS.— 
Anciently  a  writ  that  lay  where  a  house  was  within  a  borough, 
for  rent  going  out  of  the  same ;  and  which  warranted  the 
taking  of  doors,  windows,  &c.  by  way  of  distress  for  rent.  Old. 
Nat.  Br.  66.    This  writ  is  now  obsolete. 

Catallis  REDDEXDI9.  An  ancient  writ  which  lay  where 
goods  being  delivered  to  any  man  to  keep  till  a  certain  day,  are 
not,  upon  demand,  delivered  at  the  day.  It  may  be  otherwise 
called  a  writ  of*  detinue  ;  and  is  answerable  to  actio  depositi  in 
the  civil  law.    See  Reg.  Orig.  139  :  and  Old.  Nat.  Br*  63. 

CATAPULTA.  A  warlike  engine  to  shoot  darts;  or  ra- 
ther a  cross  bow. 

CATASCOPUS.    An  archdeacon.    Du  Cange. 

CATCHLAND.  In  Norfolk  there  are  some  grounds  which 
it  is  not  known  to  what  parish  they  certainly  belong,  so  that 
the  minister  who  first  seizes  the  tithes  does  by  that  right  of 
pre-occupation  enjoy  them  for  that  year :  and  the  land  of  this 
dubious  nature  is  there  called  catchland,  from  this  custom  of 
seizing  the  tithes.    Cow  el. 

CATCH  POLE,  See  Cachepollus.  Sheriff 's  officers  are 
commonly  so  called. 

CATHEDRAL,  ecclesia  cathedralis.~\  The  ehurch  of  the 
bishop,  and  head  of  the  diocese:  wherein  the  service  of  the 
church  is  performed  with  great  ceremony.    See  title  Church. 

CATHE DR ATICK,  cathedraticum.~\  A  sum  of  2.9.  paid  to 
the  bishop  by  the  inferior  clergy,  Hi  argumentum  subjectionis  et 
ob  honorem  cathedra?.    Hist,  procurat.  et  Synodals,  p.  82. 

CATHOLICS;  usually  termed  Roman  Catholics.  See 
title  Roman  Catholics. 

CATZURUS,  A  hunting  horse.  Tenures,  p.  68  Vide 
Chacurus. 

CATTLE.  As  to  buying  and  selling  cattle,  &c. — No  person 
shall  buy  any  ox,  cow,  call,  &c  and  sell  the  same  again  alive 
in  the  same  market  or  fair,  on  pain  of  forfeiting  double  the 
value.  Stats.  3  and  4  E.6*c*  19:  3  C.  1.  c.  4Q.  §  8. — And  the 
said  act  3  and  4  E.  6.  c.  19.  is  not  repealed  by  stat.  12  Geo.  3. 
c.  71*  which  repeals  the  general  forestalling  act  of  5  and  6 
E*6.  c.  14.  and  other  subsequent  acts  enforcing  the  same,  but 
hath  no  reference  to  any  preceding  act. — By  stat.  31  Geo.  2. 
c.  40.  no  salesman,  broker,  or  factor  employed  in  buying  cattle 
for  others,  shall  buy  and  sell  for  himself,  in  London,  or  within 
the  bills  of  mortality,  on  penalty  of  double  the  value  of  the 
cattle  bought  or  sold. 

By  stat.  3  Car.  I.  c,  1.  no  drovers  are  to  travel  with  cattle 
on  Sundays,  on  penalty  of  20*. 

By  stat.  2 1  Geo.  3*  c.  67-  several  wholesome  regulations  are 
made,  to  prevent  the  cruelties  of  drovers  and  others,  in  driving 
cattle  in  London,,  Westminster,  and  the  bills  of  mortality,  by 
which  a  fine  from  20^.  to  5*.  is  imposed  on  them  for  misbe- 
haviour; or  one  month's  imprisonment  ;  and  power  is  given 
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to  the  lord  mayor  and  aldermen  of  London,  to  make  regula- 
tions to  further  the  purposes  of  the  act,  and  whieh  was  ac- 
cordingly done. 

As  to  killing,  maiming,  and  stealing  cattle. — By  7  arid  8 
Geo.  4.  c.  29-  §"25.  any  person  who  shall  steal  any  horse,  mare, 
gelding,  colt,  or  filly,  or  any  bull,cow,  ox,  ram,  heifer,  or  calf, or 
any  ram,  ewe,  sheep,  or  lamb,  or  wilfully  killing  any  such  cattle, 
with  intent  to  steal  the  carcase  or  skin,  or  any  part  ot  the 
animal,  shall  be  guilty  of  a  capital  felony. 

By  7  andS  Geo.  4.  c  30.  §  16.  any  person  who  unlawfully 
and 'maliciously  shall  kill,  maim,  or  wound  any  cattle,  shall  be 
guilty  of  felony,  punishable  by  transportation  for  life,  or 
years,  or  imprisonment,  whipping,  &c. 

And  by  7  Geo.  4.  c.  6'4.  §  28.  the  court  may  order  compensa- 
tion to  persons  who  have  been  active  in  the  apprehension  of 
persons  charged  with  horse  stealing,  bullock  stealing,  or  sheep 
stealing,  or  necessaries  before  the  fact  thereto. 

The  stat.  26  Geo.  3.  c,  71.  provides  that  every  person 
keeping  a  slaughter-house  for  cattle,  not  killed  for  butchers' 
meat,  shall  take  out  licences  and  be  subject  to  an  inspector ; 
and  shall  not  slaughter,  but  at  certain  times,  &c.  &c.  See  title 
Horses. 

CAVEAT.  A  process  in  the  spiritual  court  to  stop  the 
institution  of  a  clerk  to  a  benefice,  or  probate  of  a  will,  &c. 
When  a  caveat  is  entered  against  an  institution,  if  the  bishop 
afterwards  institutes  a  clerk,  it  is  void;  the  caveat  being  a 
supersedeas :  but  a  caveat  has  been  adjudged  void  when  entered 
in  the  life- time  of  the  incumbent.  Though  if  it  is  entered 
"  dead  or  dying/*  it  will  last  good  one  month  ;  and  if  the  in- 
cumbent dies,  till  six  months  after  his  death.  So  a  caveat 
entered  against  a  will  stands  in  force  for  three  months ;  and 
this  is  for  the  caution  of  the  ordinary,  that  he  do  no  wrong: 
though  it  is  said  the  temporal  courts  do  not  regard  these 
sorts  of  caveats.    1  Roll.  Rep*  101:  1  Nels.  Abr.  41  (i.  417- 

CAVERS.  Offenders  relating  to  the  mines  in  Derbyshire, 
who  are  punishable  in  the  bergmote,  or  miners'  court. 

CAULCEIS.  See  stat.  6  11.  (>.  c.  5.  respecting  sewers. 
Ways  pitched  with  flint  or  other  stones.  See  Calcetum. 

CAURC1NES,  Caunini.'}  Italians  that  came  into  England 
about  the  year  1235,  terming  themselves  the  Pope's  merchants, 
but  driving  no  other  trade  than  letting  out  money  ;  and 
having  great  banks  in  England,  they  differed  little  from  Jews, 
save  (as  "history  says)  that  they  were  rather  more  merciless  to 
their  debtors ;  Cowel  says  they  have  their  name  from  Caor- 
sium,  Caorsi,  a  town  in  Lombardy,  where  they  first  practised 
their  arts  of  usury  and  extortion  ;  from  whence  spreading 
themselves,  they  carried  their  cursed  trade  through  most 
parts  of  Europe/  and  were  a  common  plague  to  every  nation 
where  they  came.  The  then  bishop  of  London  excommuni- 
cated them  :  and  King  Hen.  S.  banished  them  from  this  king- 
dom in  the  year  1240.  But  being  the  pope's  solicitors  and 
money  changers,  they  were  permitted  to  return  in  the  year 
1250  ;  though  in  a  very  short  time  after,  they  were  driven 
out  of  the  kingdom  again  for  their  intolerable  exactions.  Mat, 
Paris,  403. 

CAUSA  MATRIMONII  PR^ELOCUTI,  is  a  writ  which 
lies  where  a  woman  gives  land  to  a  man  in  fee  simple,  &c.  to 
the  intent  he  should  marry  her,  and  he  refuseth  to  do  it  in 
reasonable  time,  being  thereunto  required.  Reg.  Grig. 
If  a  woman  make  a  feoffment  to  a  stranger  of  land  in 
to  the  intent  to  infeoff  her,  and  one  who  shall  be  her 
husband  j  if  the  marriage  shall  not  take  effect,  she  shall  have 
the  writ  of  causa  matrimonii  pradoaiti,  against  the  stranger, 
notwithstanding  the  deed  of  feoffment  be  absolute.  Netv  Nat. 
Pr.  456.  A  woman  infeofled  a  man  upon  condition  that  he 
should  take  her  to  wife,  and  he  bad  a  wife  at  the  time  of  the 
feoffment ;  and  afterwards  the  woman  for  not  perfonning  the 
condition,  entered  again  into  the  land,  and  her  entry  was  ad- 
mired lawful,  though  upon  a  second  feoffee.    Lib.  Ass.  anno 


trimonii  pnelocuti  against  another  who  ought  to  have  married 
her  ;  but  if  a  man  give  lands  to  a  woman  to  the  intent  to  marry 
him,  although  the  woman  will  not  marry  him,  &c.  he  shall  not 
have  his  remedy  by  writ  causa  matrimonii  prcelocutis.  New  Nat, 
Br.  455. 

CAUSAM  NOBIS  SIGNIFICES  QUARE.  A  writ  di- 
rected to  a  mayor  of  a  town,  &c.  who  was  by  the  king's  writ 
commanded  to  give  seisin  of  lands  to  the  king's  grantee,  on  his 
delaying  to  do  it,  requiring  him  to  skew  cause  why  he  so  delays 
the  performance  of  his  duty. 

CALTIONE  ADM  ITT  END  A.  A  writ  that  lies  against 
a  bishop,  who  holds  an  excommunicated  person  in  prison  for 
contempt,  notwithstanding  he  offers  sufficient  caution  or  se* 
curitv  to  obey  the  orders  and  commandment  of  the  church 
for  the  future.  Reg.  Grig.  66.  And  if  a  man  be  excommu- 
nicated, and  taken  by  a  writ  of  signijicavit,  and  after  offers 
caution  to  the  bishop  to  obey  the  church,  and  the  hishop  re- 
fuseth it ;  the  party  may  sue  out  this  writ  to  the  sheriff  to  go 
against  the  bishop,  and  to  warn  him  to  take  caution,  &c. ;  but  if 
he  stands  in  doubt  whether  the  sheriff  will  deliver  him  by  that 
writ,  the  bishop  may  purchase  another  writ  directed  to  the 
sheriff  reciting  the  case  and  the  end  thereof ;  Tihi  preecipimw, 
quod  ipsum  A.  B.  a  prisona  prcedicl.  nisi  in  prmsenti  hut  cm- 
tionern  pignorat  ad  minus  eidem  episc.  de  satisfadend,  obttdcrii 
nnUatenus  deliberas  absqna  mandato  nostro  sen  ipsius  episcopi  in 
hac  parte,  speciali,  &e.  When  the  bishop  hath  taken  caution, 
he  is  to  certify  the  same  in  the  Chancery,  and  thereupon  the 
party  shall  have  a  writ  unto  the  sheriff  to  deliver  him.  iVen» 
Nat.  Br,  142, 

CEAFOII.DE.  From  Saxon  ccap  peevs,  cattle;  and  gild, 
i.  e.  sduiio.~\  Hence  it  is  sat  nth  pecudis :  from  this  Saxon 
word  gild,  it  is  very  probable  we  have  our  English  word^eM; 
as  vield  or  pa  v.    Co  w  el. 

CKLER  LECT1.  The  top,  head,  or  tester  of  a  bed.  Hist. 
Elien.  apud  Wharloni,  AngL  Sax.  par.  I.  p.  67 3. 

CELLERARIUS.  The  butler  in  a  monastery  :  in  the  Uni- 
versities they  are  sometimes  called  manciple,  and  sometimes 
caterer,  and  steward. 

CENDULiE.  Small  pieces  of  wood  laid  in  form  of  tiles,  to 
cover  the  roof  of  a  house.    Pat.  4  Hen.  S,  p.  1-  ot*  10.  _ 

CENEGILD,  An  expiatory  mulct,  paid  by  one  who  killed 
another,  to  the  kindred  of  the  deceased.  Spehn. 

CENELL^.  Acorns  from  the  oak.  In  our  old  writings 
persona  ccnellamm  is  put  for  the  pannage  of  hogs,  or  running 
of  swine,  to  feed  on  acorns. 

CENNINGA.  Notice  given  by  the  buyer  to  the  seller,  that 
the  thing  sold  was  claimed  by  another,  that  he  might  appear 
and  justify  the  sale  :  it  is  mentioned  in  the  laws  of  AlheUlan, 
apud  Prompt  on,  cap.  4. 

CEN  SARI  A.  A  farm,  or  house  and  land,  let  ad  censum  at 
standing  rent ;  it  comes  from  the  Fr.  cense,  which  signing 
a  farm. 

GENS  ARIL   Farmers.  Blount. 

CEN SL"  ALES.  A  species  or  class  of  the  oblati,  or  volun- 
tary slaves  of  churches  or  monasteries,  i.  e.  those  who,  to  pro- 
cure the  protection  of  the  church,  bound  themselves  to  pay 
an  annual  tax  or  quit  rent  out  of  their  estates  to  a  church  fr 
monastery.    Besides  this,  they  sometimes  engaged  to  perform 
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40        3.  The  husband  and  wife  may  sue  the  writ  causa  ma- 


certam  services.  Robert.  Hist.  Emp. 
giessrrus  de  Statu  Scrvornm>  lib.  1.  <\ 

CENSURE,  from  Lat.  census.^ 
name,  observed  in  divers  manors 
where  all  persons  residing  therein 

are  cited  to  swear  fealty  to  the  lord,         ^  t  .v  r 

and  Id.  per  ann.  ever  after;  and  these  thus  sworn  are  called 
censers.    Survey  of  the  Duchy  of  Cornwall. 

CENTENARII.  Petty  judges,  under-sheriffs  of  counties, 
that  had  rule  of  an  hundred,  and  judged  smaller  matters 
among  them.    1  Fent.  211. 

There  were  anciently  inferior  judges  so  called  in  France. 


1.  §  6}  7.  • 
A  custom  called  by  this 
in  Cornwall  and  Devon, 
above  the  age  of  sixteen 
d  to  pay  lid.  pcrp* 
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who  were  set  over  every  hundred  freemen,  and  were  them- 
selves subject  to  the  count  or  comes*    1  Comm.  115. 

CEPI  CORPUS.  A  return  made  by  the  sheriff)  upon  a 
capias,  or  other  process  to  the  like  purpose,  that  he  halh  taken 
ihe  body  of  the  party.    F.  N.  B.  26. 

CEIMWGIUM.  The  stumps  or  roots  of  trees  which  remain 
in  the  ground  after  the  trees  are  felled.    Fleta.  lib.  2.  cap.  41. 

CERTAINTY,  is  a  plain,  clear,  and  distinct  setting  down 
of  things  so  that  they  may  be  understood,  &  Rep.  121*  A 
convenient  certainty  is  required  in  writs,  declarations,  plead- 
ings, &c.  But  if  a  writ  abate  for  want  of  it,  the  plaintiff  may 
have  another  writ:  it  is  otherwise  if  a  deed  become  void,  by 
ineertainty,  the  party  may  not  have  a  new  deed  at  his  pleasure, 
1 1  Rep.  25  121  :  Dyer,  84.  That  has  certainty  enough,  that 
may  be  made  certain  ;  but  not  like  what  is  certain  of  itself. 
4  Rep.  91*  See  generally  tit.  Pleading — and  particularly  tits. 
Deed;  WUL 

CERTIF1CANDO  DE  RECOGNITIONE  STAPULjE. 
A  writ  commanding  the  mayor  of  the  staple  to  certify  to  the 
lord  chancellor  a  statute  staple  taken  before  him,  where  the 
party  himself  detains  it,  and  refuse th  to  bring  in  the  same. 
Reg.  Orig.  152.  There  is  the  like  writ  to  certify  a  statute 
merchant;  and  in  divers  other  cases.    Ibid.  148.  151,  &c. 

CERTIFICA  TE.  A  writing  made  in  any  court  to  give 
notice  to  another  court  of  any  thing  done  therein  ;  which  is 
usually  by  way  of  transcript,  &e.  And  sometimes  it  is  made 
by  an  officer  of  the  same  court,  where  matters  are  referred  to 
him,  or  a  rule  of  court  is  obtained  for  it ;  containing  the  tenor 
and  effect  of  what  is  done. 

By  ?,  8  G.  4.  c.  28.  §  11*  persons  convicted  of  felony,  hav- 
ing been  previously  convicted  of  felony,  may  be  transported  for 
life,  &e.  upon  a  certificate  of  the  clerk  of  the  court  or  other 
officer,  having  the  custody  of  the  records  of  the  court  when 
the  offender  was  first  convicted ;  and  the  uttering  a  false  cer- 
tificate is  made  felony,  and  the  offender  subjected  to  seven  years' 
transportation. 

By  7  G.  4.  c.  64.  §  22.  the  expenccs  of  attending  (in  cases 
of  felony)  before  the  magistrates,  and  a  compensation  for 
trouble  and  loss  of  time  therein  may  he  allowed,  and  ate  to 
be  ascertained  by  the  magistrate  s  certificate  granted  before 
the  trial  in  court. 

If  a  question  of  mere  law  arises  in  the  course  of  a  cause  in 
chancery  (as  whether  by  the  words  of  a  will,  an  estate  for  life 
or  in  tail  is  created,  or  whether  a  future  interest  devised  by  a 
testator,  shall  operate  as  a  remainder,  or  an  executory  devise), 
it  is  the  practice  of  that  court  to  refer  it  to  the  opinion  of  the 
judges  of  the  court  of  K,  B,  or  C.  1\  upon  a  case  stated  for  the 
purpose  ;  wherein  all  the  material  facts  are  admitted,  and  the 
point  of  law  is  submitted  to  their  decision,  who  thereupon  hear 
it  solemnly  argued  by  counsel  on  both  sides,  and  certify  their 
opinion  to  the  chancellor.  And  upon  such  certificate,  the  decree 
is  usually  founded.    3  Comm.  453. 

It  is  much  to  be  regretted  that  in  these  cases  the  judges  give 
no  reasons  for  their  certificate,  which  much  lessens  the  value  of 
the  judgments  in  such  cases. 

The  Triai,  by  Certificate,  is  allowed  in  such  cases, 
where  the  evidence  of  the  person  certifying  is  the  only  proper 
criterion  of  the  point  in  dispute.  Thus,  1 .  The  question 
whether  one  were  absent  with  the  king  in  his  army  out  of  the 
realm,  in  time  of  war,  might  be  tried  by  the  certificate  of  the 
marshal  of  the  king's  host  under  seal.  Litt.  §  102. — 2.  If 
in  order  to  avoid  an  outlawry  it  be  alleged  the  defendant  was 
in  prison,  &c.  at  Bourdeaux  or  Calais,  this,  when  those  places 
belonged  to  the  crown  of  England,  was  allowed  to  he  tried  by 
the  certificate  of  the  mayor.  9  Rep.  31  ;  2  Ro.  Ab.  583.  And 
therefore  by  parity  of  reason,  it  should  now  hold  that  in  similar 
cases  arising  at  Jamaica,  &c,  the  trial  should  be  by  certificate 
from  the  governor.    3  Comm.  334. 

3.  For  matters  within  the  realm  ;  the  customs  of  the  city  of 
London  shall  be  tried  by  the  certificate  of  the  mayor  and  alder- 
men, certified  by  the  mouth  of  the  recorder,  upon  a  surmise 

VOL,  1. 


from  the  party  alleging  it,  that  it  should  be  so  tried ;  else  it 
must  be  tried  by  the  country,  as  it  must  also  if  the  corporation 
of  London  be  a  party,  or  interested  in  the  suit.  1  Inst.  ?4: 
4  Burr.  248:   Bto.  Ab.  I  :  Trial,  pi.  96:  Hob.  85.    But  see 

1  Term  Rep.  423.  If  the  recorder  lias  once  certified  a  custom, 
the  court  are  in  future  bound  to  take  notice  of  it.  Doug.  380. 

4.  In  some  cases  the  Sheriff' of  London's  certificate  shall  be 
the  final  trial  ;  as  if  the  issue  be  whether  the  defendant  be  a 
citizen  of  London,  or  a  foreigner,  in  case  of  privilege  pleaded 
to  be  sued  only  in  the  city  courts.  1  Inst.  74.  Of  a  nature 
somewhat  similar  to  which  is  the  trial  of  the  privilege  of  either 
University  when  the  chancellor  claims  cognizance  of  the  caus  > ; 
in  which  case  the  charters  confirmed  by  parliament,  allow  the 
question  to  be  determined  by  the  certificate  of  the  chancellor  un- 
der seal.  But  in  case  of  an  issue  between  two  parties  them- 
selves, the  trial  shall  be  by  jury.  2  Ro.  Ab.  583. — 3  Comm.  335. 

5.  In  matters  of  ecclesiastical  jurisdiction,  as  marriage,  general 
bastardy,  excommunication,  and  orders,  these  and  other  like 
matters,  shall  be  tried  by  the  bishop's  certificate.  See  tits. 
Bastardy,  &c.  Ability  of  a  clerk  presented,  admission,  insti- 
tution and  deprivation  of  a  clerk  shall  also  be  tried  by  certificate 
from  the  ordinary  or  metropolitan.  2  Inst.  63^.  Show*  P.  C.  88: 

2  Ro.  Ab.  583,  Sec.  But  induction  shall  he  tried  by  a  jury ;  being 
the  corporal  investiture  of  the  temporal  profits.  Dy.  22$, 
Resignation  of  a  benefice  may  be  tried  either  way,  but  seems 
most  properly  to  fall  within  the  bishop's  cognisance.  2  Ro. 
Ab.  583:  3  Comm.  336. 

6.  The  trial  of  all  customs  and  practices  of  the  courts  shall 
be  by  certificate  from  the  proper  officer  of  those  courts  respec- 
tively ;  and  what  return  was  made  on  a  writ  by  a  sheriff  or 
under-sheriff,  shall  be  only  tried  by  his  own  certificate. 
9  Rep.  31:3  Comm.  336. 

As  to  certificates  in  cases  of  Costs,  of  Bankrupts,  or  relative 
to  the  settlement  of  the  Poor,  see  those  titles  in  this  Diet. 
CERT1FI C  A T  J O Nr ,  i.  e.  A ssurance.    Scotch  Diet 
CERTIFICATION,  is  when  the  judge  doth  ascertain  the 
party  called,  and  not  comparing  what  he  will  do  in  that  case. 
Scotch  Diet. 

Certificate  or  Certification  op  Assise,  ceritficatio 
assisa*  novm  disseisincc,  &c.[]  A  writ  anciently  granted  f  or  the 
re-examining  or  re- trial  of  a  matter  passed  by  assise  before 
justices:  used  where  a  man  appearing  by  his  bailiff  to  an  assise, 
brought  by  another,  lost  the  day  ;  and  having  something  more 
to  plead  for  himself,  which  the  bailiff  did  not,  or  might  not 
plead  for  him,  desired  a  farther  examination  of  the  cause, 
either  before  the  same  justices  or  others,  and  obtained  letters- 
patent  to  them  to  that  effect ;  whereupon  he  brought  a  writ  to 
the  sheriff  to  call  both  the  party  for  whom  the  assise  passed, 
and  the  jury  that  was  impannelled  on  the  same,  before  the  said 
justices  at  a  certain  day  and  place  to  be  re-examined.  It  was 
called  a  certificate,  because  therein  mention  is  made  to  the  sheriff*, 
that  upon  the  party's  complaint  of  the  defective  examination, 
as  to  the  assise  passed,  the  king  had  directed  his  letters-patent  to 
the  justices  for  the  better  certifying  of  themselves,  whether 
all  points  of  the  said  assise  were  duly  examined,  Reg*  Orig.  2Q0  j 
F.  X.  B.  181.  Bracion,  lib.  4.  c.  13:  Horn's  Nirr.  lib* 
This  writ  is  now  entirely  superseded  by  the  remedy  afforded 
by  means  of  new  trials.    See  3  Comm.  389* 

CERTIORARI. 

This  is  an  Original  Writ,  issuing  out  of  the  court  of  Chan- 
cery or  K.  H.  directed  in  the  king's  name  to  the  judges  or 
officers  of  the  inferior  courts,  commanding  them  to  certify,  or 
to  return  the  records  of  a  cause  depending  before  them  ;  to  the 
end  the  party  may  have  the  more  sure  and  speedy  justice  before 
the  king,  or  such  justices  as  he  shall  assign  to  determine  the 
cause.    See  F.  N.  B.  U5.  242. 

This  writ  is  either  returnable  in  the  Kings  Bench,  and  then 
hath  these  words,  ff  send  to  us  ; "  or  in  the  Common  Bench,  and 
then  has  **  to  our  justices  of  the  bench      or  in  the  Chancery, 
and  then  hath  "  in  our  Chancery,"  See. 
2  D 


CERTIORARI, 


On  this  subject  we  may  briefly  consider,  1.  In  what  cases 
this  writ  is  grantable,  or  not.— 2.  In  what  manner.— 3.  The 
effect  of  it  when  granted  :  and,— 4,  Of  the  return,  with  the 
form  of  that  and  the  writ. 

1.  A  writ  of  certiorari  may  be  had  at  any  time  before  trial, 
to  certify  and  remove  indictments,  with  all  the  proceedings 
thereon  from  any  inferior  court  of  criminal  jurisdiction,  into  the 
court  of  K.  B,  the  sovereign  ordinary  court  of  justice  in  causes 
criminal.  And  this  is  frequently  done  for  one  of  four  purposes : 
1.  To  consider  and  determine' the  validity  of  appeals  and  in- 
dictments, and  the  proceedings  thereon ;  and  to  quash  or 
confirm  them  accordingly. — 2.  To  have  the  pristmer  or  de- 
fendant tried  at  the  bur  of  the  courts,  or  before  justices  of  Nisi 
Prius  where  it  is  surmised  that  a  partial  or  insufficient  trial 
will  probably  be  had  in  the  inferior  court. —  3.  To  plead  the 
king's  pardon  in  the  court  of  K.  B. — 4.  To  issue  process  of 
outlawry  against  the  offender  in  those  countries  or  places  where 
the  process  of  iuferioi  judges  will  not  reach  him.  2  II.  P. 
C.  2 10.    4  Coram.  430. 

Such  certiorari  is  granted  of  course  on  the  application  of  the 
crown  ;  but  the  defendant  must  lay  some  ground  for  it.  R.  v. 
Eaton.  2  Term  Rep.  89* 

A  certiorari  lies  in  all  judicial  proceedings,  in  which  a  writ 
of  error  does  not  lie ;  and  it  is  a  consequence  of  all  inferior 
jurisdictions,  erected  by  act  of  parliament  to  have  their  pro- 
ceedings returnable  in  K.  B.    LA.  llaipn.  46p.  580. 

But  without  laying  a  special  ground  before  the  court,  it 
cannot  be  sued  out  to  remove  proceedings  in  an  action  from 
the  courts  of  the  counties  palatine.  Doug.  7*9- — It  does 
not  lie  to  judges  oyer  and  terminer  to  remove  a  recogni- 
zance of  appearance. '  Lucas,  2? 8.— Nor  to  remove  a  poor's 
rate.  Sira.  932.  975  :  Sec  Leach's  IlawL  P.  C.  ii.  c.  27, 
§  23.  in  n. 

A  certiorari  will  lie  to  remove  an  ejectment  from  an  inferior 
court.    Doe,  d.  Sadler,  v.  Bring.    1  B.  #  C.  253. 

An  ejectment  brought  in  an  inferior  court  on  a  lease  exe- 
cuted and  sealed  on  the  premises  which  were  within  the  juris- 
diction of  that  court,  may  be  removed  into  K.  B.  by  certiorari, 
if  there  be  any  ground  for  believing  that  it  cannot  be  impar- 
tially tried  in  the  inferior  court-  Patterson  v.  Eades,  3  B. 
C.  550. 

A  certiorari  lies  to  justices  of  the  peace  and  others,  even  in 
such  cases,  which  they  are  empowered  by  statute  Jinatty  to 
hear  and  determine  ;  and  the  superintendancy  of  the  court  of 
K.  B.  is  not  taken  away  without  express  words.  2  Hawk, 
P.  C.  c.  27*  $  22,  23. 

If  an  order  of  removal  be  confirmed  at  the  sessions,  and  both 
orders  be  removed  into  B.  R.  by  certiorari  on  a  case  reserved, 
and  that  court  disapprove  of  the  orders,  for  want  of  jurisdiction 
of  the  removing  magistrates,  appearing  on  the  face  of  the 
original  order;  the  court  will  quash  both  orders,  without 
remitting  back  to  the  sessions  to  quash  the  original  order,  for 
the  purpose  of  enabling  them  to  give  maintenance  according  to 
stat,  9  G.  1.  c.  7.  §  9.  artd  at  any  rate  they  will  not  admit  an 
application  for  amending  their  judgment  for  quashing  both 
orders  made  in  the  term  subsequent  to  the  judgment  so  pro 
nounced.    Rex  v,  Moor-ChrickeU  Parish,  2  East.  222. 

The  court  refused  to  grant  a  certiorari  to  a  defendant  pend 
ing  an  appeal  to  the  sessions  by  him.    2  Term  Rep.  19&  a. 

That  a  certiorari  does  not  lie  to  remove  any  other  than 
judicial  acts.    See  Cald.  SOQ  :  Say.  6. 

Where  a  certiorari  is  by  law  grantable  for  an  indictment 
at  the  suit  of  the  king,  the  court  is  bound  to  award  it,  for  it 
is  the  king  s  prerogative  to  sue  in  what  court  he  pleases  ;  but 
it  is  at  the  discretion  of  the  court  to  grant  or  not,  in  ease  of 
private  prosecutions,  and  at  the  prayer  of  the  defendant :  and 
the  court  will  not  grant  it  for  the  "removal  of  an  indictment 
before  justices  of  gaol-delivery,  without  some  special  cause;  or 
where  there  is  so  much  difficulty  in  the  case,  that  the  judge 
desires  it  may  be  determined  in  B.  R.,  &c.  Burr.  2456.  Also 
on  indictments  of  perjury,  forgery,  or  for  heinous  misdemeanors, 


the  court  will  not  generally  grant  a  certiorari  to  remove  at  the 
instance  of  the  defendant.  2  Hawk.  P.  C.  c  27.  §  27,  28, 
But  see  2  Ld.  Raym*  1452. 

But  in  particular  cases,  the  court  will  use  their  discretion  to 
grant  a  certiorari ;  as  if  the  defendant  be  of  good  character, 
or  if  the  prosecution  be  malicious  or  attended  with  oppressive 
circumstances.    Leach's  Hawk.  P.  C.  ii.  c.  27-  §  28.  ?Jm 

Where  issue  is  joined  in  the  court  below,  it  is  a  good  objee* 
tion  agctinst  granting  a  certiorari :  and  it  a  person  doth  not 
make  use  of  this  writ  till  the  jury  are  sworn,  he  loses  the  benefit 
of  it.  Mod.  Ca.  16.  Stat*  43  Eliz.  c*  5.  After  conviction,  a 
certiorari  may  not  be  had  to  remove  an  indictment,  &e.  unless 
there  be  special  cause  ;  as  if  the  judge  below  is  doubtful  what 
judgment  is  pioper  to  be  given,  when  it  may.  See  Slra.  1227: 
Burr*  749.  And  after  conviction,  &c.  it  lies  in  such  cases 
where  writ  or  error  will  not  lie,  1  Salk.  149.  The  court,  on 
motion  in  an  extraordinary  case,  will  grant  a  certiorari  to 
remove  a  judgment  given  in  an  inferior  court ;  but  this  is  done 
where  the  ordinary  way  of  taking  out  execution  is  hindered  in 
the  inferior  court.    1  Lill.  Abr.  253. 

In  common  cases  a  certiorari  will  not  lie  to  remove  a  cause 
out  of  an  inferior  court,  after  verdict.  It  is  never  sued  out 
after  a  writ  of  error,  but  where  diminution  is  alleged :  and 
when  the  thing  in  demand  does  not  exceed  5L  a  certiorari  shall 
not  be  had,  but  a  writ  of  error  or  attaint.  Stat.  21  Jac.  h 
cap.  23.  See  slat.  12  G.  1.  c.  29.  A  certiorari  is  to  be  granted 
on  matter  of  law  only;  and  in  many  cases  there  must  be  a 
judge's  hand  for  it.  \  till.  252.  Certiorates  to  remove  indict, 
ments,  &c.  are  to  be  signed  by  a  judge  ;  and  to  remove  orders, 
the  fiat  for  making  out  the  writ  must  be  sigt\ed  by  some  judge, 
1  Satk.  150. 

Certiorari  lies  to  the  courts  of  Wales;  and  the  cinque  ports, 
counties,  palatine,  &c.  2  Hawk.  P.  C.  c.  27.  §  24-,  25,  The 
courts  of  Wales  and  the  county  palatine  of  Chester  are  now 
abolished  by  1  W*  4.  c.  70.  §  14. 

Things  may  not  be  removed  from  before  justices  of  peace, 
which  cannot  be  proceeded  in  by  the  court  where  removed ;  as 
in  case  of  refusing  to  take  the  oaths,  &c.  which  is  to  be  certified 
and  inquired  into,  according  to  the  statute.  1  Salk.  145.  And 
where  the  court  which  awards  the  certiorari  cannot  hold  plea 
on  the  record,  there  but  a  tenor  of  the  record  shall  be  certified; 
for  otherwise,  if  the  record  was  removed  into  B.  R.  as  it  can- 
not be  sent  back,  there  would  be  a  failure  of  right  afterwards. 
1  Danv.  AL  792.  But  a  record  sent  by  certiorari  into  B.  R, 
may  be  sent  after  by  mittimus  into  C.  B.  Ibid.  ~8Q.  And  a 
record  into  B.  R.  may  be  certified  into  chancery,  and  from 
thence  be  sent  by  mittimus  into  an  inferior  court,  where  an 
action  of  debt  is  brought  in  an  inferior  court,  and  the  defendant 
pleads  that  the  plantiff hath  recovered  in  B.  R.and  the  plaintiff 
replies  Na!  tiet  record,  &c.    1  Saund.  97*  99- 

The  court  of  1?.  R.  will  grant  a  new  certiorari  to  affirm  a 
judgment,  &c.  though  generally  one  person  can  have  but  one 
certiorari.    Cm  Jac.  36[). 

A  certiorari  may  not  be  had  to  a  court  superior,  or  that  has 
equal  jurisdiction,  in  which  case  day  is  given  to  bring  in  tbe 
record,  &e.  . 

Besides  the  statutes  hereafter  mentioned,  there  are  several 
which  restrain,  and  many  which  absolutely  prohibit  a  certiorari; 
in  order  to  avoid  frivolous  and  unfounded  delays  in  justice. 
For  a  complete  list  of  these,  if  needed,  the  student  should  con- 
sult the  statutes.— The  following  seem  to  have  deserved  a  short 
mention  in  this  place.  - 
By  stat.  12  Car.  2.  cc.  23,  24.  no  certiorari  shall  he  allowed 
in  certain  cases  of  transgression  of  the  Excise  Laws. 

Certiorari  granted  to  remove  an  indictment  against  an  excise 
officer  from  the  sessions,  on  the  motion  of  the  attorney -general, 
without  anv  affidavit.    4?T.  R.  161. 

By  stat. '13  G.  3.c.  IS.  (which  see  at  large  tit.  Ht§™W 
no  presentment,  Sec.  of  any  highway  shall  be  removed  from  the 
sessions  until  it  be  traversed,  except  the  right  to  repair  be  toe 
question  -Or  by  stat.  5  and  6.  W.  &  M.  c.  1 1,  may  come» 


question— but  this  means  on  the  part  of  the  defendant  only, 
for  on  the  part  of  the  prosecution  it  lies  before,— No  other  pro- 
ceedings under  the  highway  act  may  be  removed  bv  certiorari 
See  a \  Bam.  $  C.  698;  5  Barn.  $  C.  Bl6.  Bat  if 'the  sessions 
manifestly  exceed  their  authority  in  making  orders,  they  may 
be  removed  into  K.  B.  by  certiorari  and  quashed.  Leach's  Hawk. 
P.  C  u.  c.  27,  §  37.  and  * 

Also  by  stat.  I  Ann.  c.  18.  concerning  the  repair  of  bridges 
no  certiorari  shall  be  allowed  :  hut  it  may,  at  the  instance  of 
the  prosecutor  notwithstanding  the  general  words,  6  T.  R.  1 94 
—Nor  by  stat.  12  G.  2.  c.  29.  for  assessing  county  rates.-  Nor 
on  star.  \Q  G.  2.  c*  21.  against  cursing  and  swearing.—  Nor  on 
stat.  525  G.  2.  c,  36".  against  bawdy-houses  ;  but  tins  does  not 
restrain  the  crown  from  removing  the  indictment  bv  certiorari. 
5  T.  R.  626*.— Nor  on  29  G.  2,  c.  40.  against  fead, 
iron,  &c— Nor  on  SO  G.  2.  c.  21.  for  presenting  fish  in  the 
Thames.— Nor  on  30  G.  c.  24.  for  restraining  ^fw^rr  in 
pubhe-houses — Nor  on  3\  G.  2.  c.  29.  for  regulating  bread,— 
Nor  on  2  ft  3.  c.  30.  for  preventing  thefts  in  bumb-boats.— 
Nor  to  remove  any  conviction  or  adjudication  under  slat. 
7,  8  G.  4.  c.  29.  (See  §  73.) 

For  a  long  detail  of  further  matter  on  the  subject  of  certi- 
orari see  2  Hawk.  P.  C.  c.  27. 

By  stats.  5  aw/  6  IV.  $  M.  c.  11.  and  8  9  AF.  3.  c.  33. 
certiorari  may  be  granted  in  vacation-time  by  any  of  the  judges 
of  B.  R.  and  security  is  to  be  found  before  "it  is  allowed.  No 
certiorari  is  to  be  granted  out  of  R.  R.  to  remove  an  indictment, 
or  presentment,  before  justices  of  peace  at  the  sessions  before 
trial,  unless  motion  be  made  in  open  court,  and  the  party  in- 
dicted find  security  by  two  persons  in  20/.  each  to  plead  to  the 
indictment  in  B.  R.  &c.  And  if  the  defendant  prosecuting  the 
certiorari  be  convicted,  the  court  of  B,  R.  shall  order  costs  to 
the  prosecutor  of  the  indictment.  In  case  of  certiorari  granted 
in  vacation,  the  name  of  the  judge  and  party  applying  to  be 
indorsed  on  the  writ.    See  tit.  'Habeas  Corpus. 

Convicted  in  the  foregoing  acts  means  convicted  by  judgment, 
and  therefore,  if  after  a  verdict  of  guilty  the  judgment  be 
arrested,  no  costs  can  be  allowed  the  prosecutor.  15  E.  R.  570. 

If  on  a  certiorari  to  remove  an  indictment  the  party  do  not 
find  manucaptors  in  the  sum  of  20/.  to  plead  to  the  indictment 
and  try  it  according  to  the  statute,  it  is  no  supersedeas.  Mod. 
Ca.  33.  And  a  procedendo  may  be  granted  where  bail  is  not 
put  in  before  a  judge,  on  a  certiorari  As  to  costs,  see 
1  Wtis*  139.    I  Burr.  54:  2  Term  Rep.  47. 

No  judgment  or  order  to  be  removed  by  certiorari,  without 
sureties  found  to  the  amount  of  50/.    Stat.  5  G\  2.  c.  1 9. 

The  12th  section  of  the  stat*  38  G.  3,  c.  52.  providing  that 
no  indictment  shall  be  removed  into  the  next  adjoining  county, 
except  the  person  applying  for  such  removal  shall  enter  into' a 
recognizance  in  40/.  for  the  extra  costs,  and  does  not  relate  to 
indictments  sent  by  B.  R.  to  be  tried  in  the  next  adjoining 
county,  after  a  removal  thither  bv  certiorari.  Rex  v.  Notting- 
ham, 4  East.  208.  e 

Certiorari,  to  remove  convictions,  orders,  or  proceedings  of 
justices,  to  be  applied  for  within  six  calendar  months" and 
upon  six  days' notice  to  the  justices.  Stat.  IS  G.  2  c.  18-  See 
Stra.  991  :  4  T.  R.  211  :  8  T.  R.  219-  And  the  six  days' 
notice  must  be  given  before  making  the  motion  for  a  rulfe  to 
show  cause  why  such  certiorari  should  not  be  granted.  5  T 
R.  279-  See  further  J  Maui  cy  Selw.  Rep.  (kn.  73k  The 
provisions  of  this  statute  do  not  apply  to  indictments  at  the 
sessions,  but  only  to  proceedings  of  a  lower  denomination  ; 
therefore  a  certiorari  to  remove  an  indictment  from  the  sessions 
may  be  sued  out  without  giving  the  six  days'  previous  notice. 
1  E.  R.  298.    Sec  alsu  this  Diet.  tit.  Sessions. 

The  certiorari  to  remove  a  conviction  of  a  glass-maker,  by 
stat.  13  G.  Q.  c.  18.  §  5.  is  not  taken  awav  from  the  crown, 
though  it  is  from  the  defendant ;  the  act  being  levelled  against 
vexatious  delays.    15  E.  R.  33[l 

It  is  said,  a  certiorari  to  remove  an  indictment  is  good, 


although  it  bear  date  before  the  taking  thereof:  but  on  a 
certiorari  the  very  record  must  be  returned,  and  not  a  tran- 
script of  it;  for  if  so,  then  the  record  will  still  remain  in  the 
inferior  court.    2  Lili  253.    In  B.  R.  the  very  record  itself  of 
indictments  is  removed  by  certiorari;  but  usually  in  chancery, 
if  a  certiorari  be  returnable  there,  it  removes  only  the  tenour 
Of  the  record  ;  and  therefore,  if  it  be  sent  from  thence  into  the 
King  s  Bench,  they  canntt  proceed  either  to  judgment  of  exe- 
cution, because  they  have  but  such  tenour  of  the  record  before 
them.    2  Hales  Hist.  P.  C.  215.    In  London  a  return  of  the 
tenour  only  is  warranted  by  the  city  charters.    2  Hawk.  P.  C. 
c%  27-  §  26.  76.    Where  justices,  to  whom  a  certiorari  was 
directed,  signed  the  return,  but  did  not  seal  it,  or  add  their 
description  as  justices,  the  court  sent  back  the  return  to  be 
amended.    6  Bam.  §  C.  040. 

On  a  certiorari  to  remove  a  record  out  of  an  inferior  court, 
the  style  of  their  court,  and  power  to  hold  plea,  and  before 
whom,  ought  to  be  shown  on  their  certificate.  Jenk.  Cent 
114.232. 

A  certiorari  to  remove  an  order  of  bastardv  should  be  ap- 
plied for  in  six  months.    Rex  v.  Howlett,  1  WUs.  35, 

If  a  certiorari  be  prayed  to  remove  an  indictment  out  of 
London  or  M  iddlesex,  three  days'  notice  must  be  given  the 
other  side,  or  the  certiorari  shall  not  be  granted.    Raym.  74. 

3.  After  a  certiorari  is  allowed  by  the  inferior  court,  it 
makes  all  the  subsequent  proceedings,  on  the  record  that  is 
removed  by  it,  erroneous.  2  Hawk.  P.  C.  c.  27.  §  6*2.  64. 
But  if  a  certiorari  for  the  removal  of  an  indictment  before 
justices  of  peace  be  not  delivered  before  the  jury  be  sworn  for 
the  trial  of  it,  the  justices  may  proceed.  2  Hawk.  P.  C.  c.  27. 
§  64. — And  the  justices  may  set  a  fine  to  complete  their  judg- 
ment after  a  certiorari  delivered.  Id.  Rat/m.  3  515.  See  ante  I. 

A  certiorari  removes  all  things  done  between  the  teste  arid 
return.  Ed.  Rat/m.  835.  1805.— . And  as  it  removes  the  record 
itself  out  of  the  inferior  court,  therefore,  if  it  remove  the  record 
against  the  principal,  the  accessary  cannot  be  tried  there. 
2  Hawk.  P.  a  c.  29-  §  54.— And  if  the  defendant  be  convicted 
of  a  capital  crime,  the  person  of  the  defendant  must  be  removed 
by  habeas  corpus,  in  order  to  be  present  in  court,  if  he  will 
move  in  arrest  of  judgment.— And  herein  the  case  of  a  convic- 
tion differs  from  that  of  a  special  verdict.    Burr.  930. 

Although  on  a  habeas  corpus  to  remove  a  person,  the  court 
may  bail  or  discharge  the  prisoner,  they  can  give  no  judgment 
upon  the  record  of  the  indictment  against  him,  without  a  cer- 
tiorari to  remove  it;  but  the  same  stands  in  force  as  it  did,  and 
new  process  may  issue  upon  it.  2  IL  IF.  P.  C.  211.  If  an  indict- 
ment be  one,  but  the  ofFences  several,  where  four  persons  are 
indicted  together,  a  certiorari  to  remove  this  indictment  against 
two  of  them,  removes  it  not  as  to  the  others ;  but  as  to*them 
the  record  remains  below.    2  HaleJs  Hist.  214. 

If  a  cause  be  removed  from  an  inferior  court  by  certiorari, 
the  pledges  in  the  court  below  are  not  discharged ;  because  a 
defendant  may  bring  a  certiorari,  and  thereby  the  plaintiff 
may  lose  his  pledges.  Skin.  Rep.  244.  246.  A  certiorari  from 
K.  B.  is  a  supersedeas  to  restitution  in  a  forcible  entry 
1  Hawk.  P.  C.  c.  64.  §.  62.  ' 

4.  The  return  of  a  certiorari  is  to  be  under  seal  r  and  the 
person  to  whom  a  certiorari  is  directed  may  make  what  return 
he  pleases,  and  the  court  will  not  stop  the  filing  of  it,  on  ajlU 
davit  of  its  falsity,  except  where  the  public  good  requires  it- 
the  remedy  for  a  false  return  is  action  on  the  case,  at  the  suit 
of  the  party  injured;  and  information,  &c.  at  the  suit  of  the 
king.    2  Hawk.  P.  C.  c.  27.  §.  70. 

The  court  refused  a  criminal  information  against  a  magis- 
trate for  returning  to  a  writ  of  certiorari.  a  conviction  of  a 
party  in  another  and  more  formal  shape,  than  that  in  which  it 
was  lirst  drawn  up,  and  of  which  a  copy  had  been  delivered  to 
the  party  convicted;  the  conviction  returned  being  warranted 
by  the  facts.     1  E.  R.  186. 

If  the  person  to  whom  the  certiorari  is  directed  do  not 
2  d2 
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make  a  return,  tlien  an  alias,  then  a  phtries,  vet  causam  uobis 
sign{fices  quart',  shall  be  awarded,  and  then  an  attachment. 
Cromp.  1  16. 

Form  of  a  Certiorari, 

TO  CERTIFY  THE  RECORD  OF  A  JUDGMENT. 

GEORGE  the  Third,  %c.  To  ilte  Mayor  and  Sheriffs  of 
our  city  of  E.  and  to  every  of  them,  in  our  court  at  the  Guild- 
hall there  greeting:  Whereas  A.  B.  hath  lately  in  our  Said 
court  in  the  said  city,  according  to  the  custom  of  the  same  court, 
impleaded  C*  D.  late  of  $c.  m  an  action  of  debt  upon  demand 
of  thirty  pounds  ;  and  thereupon,  in  our  said  court  before  you, 
obtained  judgment  against  the  said  C.  for  the  recovery  oj  the 
said  debt :  and  we,  veins;  desirous  for  certain  reasons,  thai  the 
said  record  should  by  you  be  certified  to  us,  Do  command  you, 
that  you  send  under  'your  seals  the  record  of  the  said  recovery, 
with  all  things  touching  the  same,  into  our  court  before  us  at 
Westminster,  on  the  day,  c]c.  plainly  and  distinctly,  and  in  as 
full  and  ample  manner  as  it  now  remains  before  you,  together 
with  thii  writ,  so  that  we  on  the  part  of  the  said  A.  may  he  able 
to  proceed  lo  the  execution  of  the  said  judgment,  and  do  what 
shall  appear  to  us  of  right  ought  to  be  done.    Witness,  $p. 

The  return  of  certiorari  may  be  thus— First,  on  the  back 
of  the  writ  indorse  these  or  similar  words  "  The  execution  of 
this  writ  appears  in  a  schedule  to  the  same  writ  annexed." 
Which  schedule  may  be  in  the  following  form,  on  a  piece  of 
parchment  (not  paper,  1  Barn.  K.  B*  113.},  by  itself,  and 
riled  to  the  writ. 

Middlesex. — /  A.  B.  one  of  the  keepers  of  the  peace  and  jus- 
tices of  our  lord  the  king,  assigned  to  keep  the  peace  within  the 
.said  county,  and  also  to  hear  and  determine  divers  felonies,  tres- 
passes, and  other  misdemeanors  in  the  same  county  committed  by 
virtue  of  this  rvrit  to  me  delivered,  do  under  my  seal  certify  unto 
his  Majesty  in  his  court  if  Kings  Bench,  the  indictment,  of 
which  mention  is  made  in  the  same  writ,  together  with  all  matters 
touching  the  said  indictment.  In  7vitness  whereof  I  the  said 
A-  B.  have  to  these  presents  set  my  seat.    Given  at  — -  in 

the  said  county,  the  —  day  of  ,  in  the  -  year  of  the 

reign  of  • 

Then  take  the  record  of  the  indictment,  and  close  it  within 
the  above  schedule,  and  seal  up,  and  send  them  both  together 
with  the  certiorari. 

CERT- MONEY,  quasi  certain  money ^  Head  money  paid 
vearly  by  the  resiants  of  several  manors  to  the  lords  thereof, 
for  the  certain  keeping  of  the  lcet;  and  sometimes  to  the 
hundred:  as  the  manor  of  Hook,  in  Dorsetshire,  pays  cert- 
money  to  the  hundred  of  Egerdon,  In  ancient  records  this  is 
called  certum  letw.    See  Common  Fine. 

GERVISARIL  The  Saxons  had  a  duty  culled  drinclean 
that  is  retributio  jwtih,  payable  by  their  tenant;  and  such 
tenants  wrere  in  Domesday  called  cervisarii,  from  cervisia,  ale, 
their  chief  drink:  though  cervisarius  vulgarly  signifies  a  beer 
or  ale  brewer. 

CEUURA.  A  mound,  fence,  or  inclosurc.  Can.  priorat. 
de  Thelesford  MS. 

CESSAT  EXECUTIO.  In  trespass  against  two  persons  if 
it  he  tried  and  found  against  one,  and  the  plaintiff  takes  his 
execution  against  him,  the  writ  will  abate  as  to  the  other;  for 
there  ought  to  be  a  cessal  execuiio  till  it  is  tried  against  the 
other  defendant.    10  £.  4,  1.    Sec  tit.  Execution,  &c. 

CESSAVIT.  A  writ  which  lies  (by  the  stats,  of  Gloucester, 
6  E.  1.  c.  4.  and  Westm.  2.  13  E.  1-  c.  21.  41.)  when  a  man 
who  holds  lands  by  rent  or  other  services,  neglects  or  ceases 
to  perform  his  services  for  two  years  together;  or  where  a 
religious  house  hath  lands  given  it,  on  condition  of  performing 
some  certain  spiritual  service,  as  reading  prayers,  or  giving 
alms,  and  neglects  it;  in  either  of  which  cases  if  the  cesser  or 
neglect  snail  have  continued  for  two  years,  the  lord  or  donor 
and  his  heirs  shall  have  a  writ  of  cessavit  to  recover  the  land 
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itself-  F  N.  B.  208.— In  some  instances  relating  to  religious 
houses*  twilled  Cessavit  deCantUrM* 

By  the  stat.  of  Gloucester,  the  cessavit  docs  not  lie  for  lands 
let  upon  fee  farm  rents,  unless  they  have  lain  fresh  and  un- 
cultivated for  two  years,  and  there  be  not  sufficient  distress 
upon  the  premises,  'or  unless  the  tenant  hath  so  inclosed  the 
land,  that  the  lord  cannot  come  upon  it  to  distrain.  F.  $ 
Ji.  20<).  2  Inst.  298.  For  the  law  prefers  the  simple  and 
ordinary  remedies,  by  distress,  &c,  to  this  extraordinary  one 
of  forfeiture ;  and  therefore  the  same  statute  has  provided 
farther,  that 'on  tender  of  arrears,  and  damages  before  judg. 
ment,  and  giving  security  for  the  future  performances  of  the 
services  (that  he  will  no  more  cease),  the  process  shall  beat 
an  end,  and  the  tenant  shall  retain  his  land,  to  which  the  stat 
of  Westm.  2.  conforms  so  far  as  may  stand  with  convenience 
and  reason  of  law.    2  Inst.  401.  460. 

The  stats.  4  G.2.  c  28.  and  1 1  G.  2.  c.  19.  seem  evidently 
borrowed  from  the  above  ancient  writ  of  cessavit. — The  former 
of  these  statutes  permits  landlords  who  have  a  right  of  re- 
entry  for  non-payment  of  rent,  to  serve  an  ejectment  on  their 
tenants  when  half  a  years  rent  is  due,  and  no  sufficient 
distress  on  the  premises.  See  tit.  Ejectment.  And  the  same 
remedy  is  in  substance  adopted  by  the  stat.  11  G.  2.  c.  16. 
winch  enacts,  that  where  any  tenant  at  rack  rent  shall  be  one 
vear's  rent  in  arrear,  and  shall  desert  the  demised  premises, 
leaving  the  same  uncultivated  or  unoccupied,  so  that  no  suffi. 
cient  distress  can  be  had,  two  justices  of  the  peace  (after 
notice  affixed  on  the  premises  for  fourteen  days)  may  give  the 
landlord  possession  thereof;  and  the  lease  shall  be  void.  See 
tits.  Distress,  Lease,  Rent. 

By  stat.  IVestm.  2.  §  2.  the  heir  of  the  demandant  may 
maintain  a  cessavit  against  the  heir  or  assignee  of  the  tenant. 
Hut  in  other  cases,  the  heir  may  not  bring  this  writ  for  cessure 
in  the  time  of  his  ancestor:  and  it  lies  not  but  for  amml 
sen  ice,  rent,  and  such  like  ;  not  for  homage  or  fealty.  Temw 
de  la  ley  :  New  Nat.  Br.  463.  464. 

The  lord  shall  have  a  writ  of  cessavit  against  tenant  for  life, 
where  the  remainder  is  over  in  fee  to  another :  but  the  donor 
of  an  estate- tail  shall  not  have  a  cessavit  against  the  tenant  in 
tail:  though  if  a  man  make  a  gift  in  tail,  the  remainder  over 
in  fee  to  another,  or  to  the  heirs  of  the  tenant  in  tail,  there 
the  lord  of  whom  the  lands  are  held  immediate,  shall  have  a 
cessavit  against  the  tenant  in  tail,  because  that  he  is  tenant  to 
him,  &e.  Ibid.  If  the  lord  distrains  pending  the  writ  w 
cessavit  against  his  tenant,  the  writ  shall  ahate.  The  wtf 
cessavit  is  directed  to  the  sheriff,  To  command  A.  B.  tkatt  SfC- 
he  render  to  C.  D.  one  messuage,  which  he  holds  by  certain  jer- 
vices,  and  which  ought  to  come  lo  the  said  C.  by  force  of  the 
statute,  #c  became  the  said  A.  in  doing  those  services  had 
ceased  two  years,  c?c.  Diet. 

CESSE.'  An  assessment  or  tax.  Stat.  22  H.  8.  c. 3.  In  Ire- 
land, it  was  anciently  applied  to  an  exaction  of  victuals,  at  a 
certain  rate,  for  soldiers  in  garrison,    Antiq.  Hibernian. 

CESSIO  nONOKUM.  A  process  in  the  law  of  Scotland, 
similar  in  effect  to  that  under  the  statutes  relating  to  Bank- 
ruptcy in  England.    See  Bankrupt. 

CESSION,  Cessio,'}  A  ceasing,  yielding  up,  or  giving 
over.  When  an  ecclesiastical  person  is  created  hishon,  or  a 
parson  of  a  parsonage  takes  another  benefice,  without  dispen- 
sation or  being  otherwise  not  qualified,  iScc,  in  both  cases  then* 
first  benefices  are  become  void,  and  are  in  the  law  said  to  be 
void  by  cession :  and  to  those  benefices  that  the  person  had 
who  was  created  bishop,  the  king  shall  present  for  that  time, 
whoever  is  patron  of  them  ;  and  in  the  other  case,  the  patron 
may  present,  Cowcl.  4„ 
But  cession  in  the  case  of  bishops  does  not  take  place  rill 
consecration.  Dyer  223.  See  tit.  Cmnmendam,  Adwmon  il 
No  person  is  entitled  to  dispensation,  but  chaplains  of  tw 
king  and  others  mentioned  in  the  stat.  21  H.  8.  c.  IS- J  t*e 
brethren,  and  the  sons  of  lords  and  knights  (not  of  baronets> 
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and  doctors  and  bachelors  of  divinity  and  law  in  the  univer- 
sities of  this  realm.    1  Comm.  See  tit.  Chaplain. 

Both  the  livings  must  have  cure  of  souls;  and  the  statute 
expressly  excepts  deaneries,  archdeaconries,  chancellorship's, 
treasurerships,  chanterships,  prebends  and  sinecure  rectories. 
See  tit.  Chaplain,  Parson. 

In  case  of  a  cession  under  the  statu te,  the  church  is  so  far 
void  upon  institution  to  the  second  living  that  the  patron  may 
take  notice  of  it,  and  present  if  he  pleases;  but  it  seems  that 
a  lapse  will  not  incur  from  the  time  of  institution  against  the 
patron,  unless  notice  he  given  him  ;  but  it  will  from  the  time 
of  induction.  2  fVHs.  200.  3  Burr.  1504.  See  tit.  Advowson*  II. 

CtSSOR,  Lai."]  He  who  ceascth,  or  neglects  so  long  to 
perform  a  duty,  that  he  thereby  incurs  the  danger  of  the  law. 
Old  Nat.  Br.  136. —  See  tit.  Cessavit. 

CESS U RE,  OR  CESSOR.  Ceasing,  giving  over ;  or  de- 
parting from.    Stat.  Westm.  2.  c.  I.    See  tit.  Cessavit. 

CESTUI  QUE  TRUST,  or,  cestui  (i  que  trust.] — Is  he 
in  trust  for  whom,  or  to  whose  use  or  benefit,  another  man 
is  enfeoffed  or  seized  of  lands  or  tenements.  By  stat. 
29  Car.  2.  c.  3.  lands  of  cestui  (pie  trust  may  be  delivered  in 
execution.    See  tits.  Trusts,  Uses. 

CESTUI  QUE  USE,  m  ore  acc  u  rat  ely  as  i  n  ol  d  I  aw  t  rac  t  s, 
cestui  a  que  use,  Fr.  cestui  d  fuse  de  qui.  He  to  whose  use 
any  other  man  is  enfeoffed  of  lands  or  tenements.  1  Rep.  133* 
Feoffees  to  uses  were  formerly  deemed  owners  of  the  lands; 
but  now  the  possession  is  adjudged  in  cestui  que  use,  and  with- 
out any  entry  he  may  bring  assise,  &e,  Stat.  27  e.  10. 
Cro.  Etiz.  4(i.    See  tit.  Use. 

CESTUI  [a]  QUE  VIE.  He  for  whose  life  any  lands  or 
tenements  are  granted.    Perk.  [)J.    See  tit.  Occupant. 

CHACEA.  A  station  of  game  more  extended  than  a  park, 
and  less  than  a  forest ;  and  is  sometimes  taken  for  the  liberty 
of  chasing  or  hunting  within  such  a  district.  And  according 
to  Blount  it  hath  another  signification,  I.  e.  the  way  through 
which  cattle  are  drove  to  pasture,  commonly  called  in  some 
places  a  drone  way.    Bracton,  lib.  4.  c.  44,    See  tit.  Chase. 

CH  ACE  ARE  ad  lepores,  vel  vulpes.  To  hunt  hare  or  fox. 
Cartular.  Abbat.  Glaston.  MS.  8J. 

CHACURUS,  from  the  Fr.  chasseur.]  A  horse  for  the 
chase  :  or  rather  a  hound  or  dog,  a  courser.    Hot.  7  Johan. 

CHAFE  WAX.  An  officer  in  Chancery,  that  fitteth  the 
wax  for  sealing  of  the  writs,  commissions,  and  such  other  in- 
struments as  are  there  made  to  be  issued  out. 

CHALDRON  OR  CH  ALDER  of  coals*    See  tit  Coals. 

CHALKING,  The  merchants  of  the  staple  require  to  he 
eased  of  divers  new  impositions,  as  chalking,  iron  age,  wharfage, 
&c.    Rot.  Pari.  50  £.  3. 

CHALLENGE.  Calumniaf  from  the  Fr.  chalengcr.*]  An 
exception  taken  cither  against  persons  or  tilings.  Persons  as 
to  jurors,  or  any  one  or  more  of  them :  or  in  cases  of  felony, 
by  the  prisoner  at  the  bar  against  things,  as  a  declaration,  &c. 
Termes  de  la  ley,  1  Op.  The  former  is  the  most  frequent  sig- 
nification in  which  this  term  is  used,  and  which  shall  here  be 
shortly  mentioned ;  referring  for  further  matter  to  tits.  Jury, 
7  rial,  in  this  Dictionary. 

There  are  two  kinds  of  challenge  ;  either  to  the  array,  by 
which  is  meant  the  whole  jury  as  it  stands  arrayed  in  the 
panel,  or  little  square  pane  of  parchment,  on  which  the  jurors* 
names  are  written  ;  or  to  the  polk;  by  which  are  meant  the 
several  particular  persons  or  heads  in  the  array.  1  tmL  156.  8. 
4  B.$  A.  4-71. 

Challenge  to  jurors  is  also  divided  into  challenge  principal  or 
peremptory;  and  challenge  pur  cau.%c>  i.  e.  upon  cause  or 
reason  a  Hedged:  challenge  principal  or  peremptory,  is  that 
which  the  law  allows  without  cause  alledged,  or  further  exa- 
mination;  as  a  prisoner  at  the  bar,  arraigned  for  felony,  may 
challenge  peremptorily  the  number  allowed  him  by  law,  one 
after  another,  alledging  no  cause,  hut  his  own  dislike ;  and 
they  shall  he  put  otTj  and  new  taken  in  their  places :  but  yet 


there  is  a  difference  between  challenge  principal,  and  challenge 
peremptory;  the  latter  being  used'only  in  matters  criminal, 
and  barely  without  cause  alledged;  whereas  the  former  is  in 
civil  actions  for  the  most  part,  and  by  assigning  some  such 
cause  of  exception,  as  being  found  true  the  law  allows. 
Stanndf.  P.  C.  124,  157.    Lamb.  Eiren.  lib.  4.  c.  14. 

Challenge  to  the  favour,  which  is  a  species  of  challenge  for 
cause,  is  where  the  plaintiff'  or  defendant  is  tenant  to  the 
sheriff,  or  if  the  sheriff's  son  hath  married  the  daughter  of  the 
party,  &c.  and  is  also  when  either  party  cannot  take  any 
principal  challenge,  but  sboweth  cause  of  favour,  and  causes  of 
favour  are  infinite.  If  one  of  the  parties  is  of  affinity  to  a 
juror,  the  juror  hath  married  the  plaintiffs  daughter,  &c.  If 
a  juror  hath  given  a  verdict  before  in  the  cause,  matter,  or 
title;  if  one  labours  a  juror  to  give  his  verdict;  if  after  he  is 
returned,  a  juror  eats  and  drinks  at  the  charge  of  either  party  ; 
if  the  plaintiff,  &c.  be  his  master,  or  the  juror  hath  any  in- 
terest in  the  thing  demanded,  &c.  these  are  challenges  to  the 
favour,    2  Rol.  Abr.  636.    Hob.  294.   See  tit.  Jury. 

CiiALLExriK  to  Fight.— It  is  a  very  high  offence  to  chal- 
lenge another,  either  by  word  or  letter,  to  fight  a  duel,  or  to 
be  the  messenger  of  such  a  challenge,  or  even  barely  to  en- 
deavour to  provoke  another  to  send  a  challenge,  or  to  fight ; 
as  by  dispersing  letters  to  that  purpose,  full  of  reflections,  and 
insinuating  a  desire  to  fight,  Sec.     1  Hawk.  P,  C.  C.  6$.  §  3. 

Though  slanderous  words  arc  not  generally  indictable  as 
such,  they  are  indictable  if  spoken  with  intent  to  provoke  a 
duel,  6  E.  R.  471-  But  they  are  not  ind it-table  merely  be- 
cause they  may  produce  a  challenge.  4  Oust.  181. 

By  stat.  §  An.  c.  14.  §8,  (see  tit.  Gaming;)  "whoever 
shall  Qissault  and  beat,]  or  challenge,  or  provoke  to  fight,  any 
other  person  or  persons  whatsoever,  upon  account  of  any 
money  won  by  gaming,  playing,  or  betting  at  any  of  the  games 
mentioned  in  that  act,  shall,  on  conviction  by  indictment  or 
information,  forfeit  all  their  goods,  chattels,  and  personal 
estate,  and  suffer  imprisonment  without  bail,  in  the  county 
prison  for  two  years/1 

It  is  now  every  day's  practice  for  the  court  of  King  s  Bench 
to  grant  informations  against  persons  sending  challenges  to 
justices  of  the  peace,  and  in  other  heinous  cases,  and  also  to 
indict  the  party  guilty  of  such  acts. 

For  further  matter,  see  tit.  Murder. 

CHAMBKRDEKINSj  or  Chamber  deacons,  were  certain 
poor  Irish  scholars,  clothed  in  mean  habit,  and  living  under  no 
rule  ;  or  rather  beggars  banished  England  by  stat.  l.  H  5.  <?.  7,  8. 

C  H  A M  B E  R  L  A 1 N,  CamerarwsT]  Is  variously  used  in  our 
laws,  statutes,  and  chronicles:  as  first  there  is  Lord  Great 
Chamberlain  of  England,  to  whose  office  belongs  the  govern- 
ment of  the  palace  at  Westminster;  and  upon  all  solemn  oc- 
casions the  keys  of  Westminster- Hall  and  the  court  of  Re- 
quests are  delivered  to  him ;  he  disposes  of  the  sword  of  state 
to  be  carried  before  the  king  when  he  comes  to  the  parliament, 
and  goes  on  the  right  hand  of  the  sword  next  to  the  kings 
person :  he  has  the  care  of  providing  all  things  in  the  House 
of  Lords  in  the  time  of  parliament ;  to  him  belongs  livery  and 
lodgings  in  the  king's  court,  &c.  And  the  gentleman  usher  of 
the  black  rod,  yeoman  usher,  &e.  are  under  his  authority. 

The  office  of  Lord  Great  Chamberlain  of  England  is  here- 
ditary ;  and  where  a  person  dies  seized  in  fee  of  this  office, 
leaving  two  sisters,  the  office  belongs  to  both  sisters,  and  they 
may  execute  it  by  deputy ;  hut  such  deputy  must  be  approved 
of  by  the  king,  and  must  not  be  of  a  degree  inferior  to  a 
knight    2  Bro.  P.  C.  146.  8vo.  ed. 

The  Lord  Chamberlain  of  the  Household  has  the  oversight 
and  government  of  all  officers  belonging  to  the  kings  chamber 
(except  the  bed-chamber,  which  is  under  the  groom  of  the 
stole),  and  also  of  the  wardrobe;  of  artificers  retained  in  the 
king's  service,  messengers,  comedians,  revels,  music,  Sec.  The 
Serjeants  at  arms  are  likewise  under  his  inspection;  and  the 
king's  chaplains,  physicians,  apothecaries,  surgeons,  barbers, 
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&c.    And  he  hath  under  him  a  vice-chamberlain,  both  being 
always  privy  councillors.  : 

There  were  formerly  chamberlains  of  the  kings  courts. 
7  E.  6\  c.  I.  And  there  are  chamberlains  of  the  Exchequer, 
who  keep  a  controlment  of  the  pells,  of  receipts  and  cxilus, 
and  have  in  their  custody  the  leagues  and  treaties  with  foreign 
princes,  many  ancient  records,  the  two  famous  books  of  anti- 
quity called  Domesday,  and  the  Black  book  of  the  Exchequer; 
and' the  standards  of  money,  and  weights,  and  measures  are 
kept  by  them.  There  are  also  under- chamberlains  of  the 
Exchequer,  who  make  searches  for  all  records  in  the  treasury; 
and  are  concerned  in  making  out  the  tallies,  Sec.  The  office 
of  chamberlain  of  the  Exchequer  is  mentioned  in  the  stat. 
34  and  35  //.  8.  c.  16.  Besides  these  we  read  of  a  chamber- 
lain of  North  Wales,    Stowe,  p.  frit. 

A  chamberlain  of  Chester,  to  whom  it  belongs  to  receive 
the  rents  and  revenues  of  that  city  ;  and  when  there  is  no 
Prince  of  Wales,  and  Earl  of  Chester,  he  hath  the  receiving 
and  returning  of  all  writs  coming  thither  out  of  any  of  the 
kings  courts.    See  tit  Comities  Palatine. 

The  chamberlain  of  London,  who  is  commonly  the  receiver 
of  the  city  rents  payable  into  the  chamber;  and  hath  great 
authority  in  making  and  determining  the  lights  of  freemen ; 
as  also  concerning  apprentices,  orphans,  &c.    See  tit.  London. 

CHAMBERS  OF  THE  KING,  Regke  camera.*}  The 
havens  or  ports  of  the  kingdom  are  so  called  in  our  ancient 
records.    Mare  Clous*  fol  2  42. 

CHAM B RE  DEBEINTE.  Anciently  St,  Edward's  cham- 
ber, now  called  the  painted  chamber.    See  tit.  Parliament. 

CHAM  PARTY,  OR  C 1 1 A  M  V  E  RT  V ,  ca  mpi  partitio,  be- 
cause the  parties  in  champerty  agree  to  divide  the  land,  &c.  m 
question.]    A  bargain  with  the  plaintiff  or  defendant  in  any 
suit,  to  have  part  of  the  land,  debt,  or  other  thing  sued  for, 
if  the  party  that  undertakes  it  prevails  therein.  Whereupon 
the  Champertor  is  to  carry  on  the  party's  suit  at  his  own 
expeiiee,    See  4  Comm.  135:  1  Inst.  3(>8.    It  is  a  species  of 
maintenance,  and  punished  in  the  same  manner.    This  seems 
to  have  been  an  ancient  grievance  in  our  nation  ;  for  notwith- 
standing the  several  statutes  of  iVestm.  I.  3  E.  I*  c.  25: 
tVesim.  2.  13  E.  1.  c  49  :  28  E,  1.  stat.  3.  c.  11 :  and  33  E.  1. 
stat,  3.  &c.  and  a  form  of  a  writ  framed  to  them ;  yet  stats, 
4  E.  3.  c.  11-  and  32  H.  8.  c.  9-  enacted,  that  whereas  former 
statutes  provided  redress  for  this  evil  in  the  King  s  Bench  only, 
from  henceforth  it  should  be  lawful  for  justices  of  the  Common 
Pleas,  justices  of  assize,  and  justices  of  peace  in  their  quarter 
sessions,  to  inquire,  hear  and  determine  this  and  such  like 
cases,  as  well  at  the  suit  of  the  king,  as  of  the  party :  and 
this  offence  is  punishable  by  common  law  and  statute  ;  the 
stat  33  E.  1.  stat.  3.  makes  the  offenders  liable  to  three  years* 
imprisonment,  and  a  fine  at  the  kings  pleasure.    By  the 
stat.  28  E.  1.  c  11.  it  is  ordained,  that  no  officer,  nor  any 
other,  shall  take  upon  him  any  business  in  suit,  to  have  part  of 
the  thing  in  plea;  nor  none  upon  any  covenant,  shall  give  up 
his  right  to  another;  and  if  any  do,  and  be  convicted  thereof, 
the  taker  shall  forfeit  to  the  king  so  much  of  his  lands  and 
goods  as  amounts  to  the  value  of  the  part  purchased. 
*  In  the  construction  of  these  statutes,  it  hath  been  adjudged 
that  under  the  word  covenant,  all  kinds  of  promises  and  con- 
tracts are  included,  whether  by  writing,  or  parol :  that  rent 
granted  out  of  lands  in  variance,  is  within  the  statute  of  cham- 
perty ;  and  grants  of  part  of  the  thing  in  suit  made  merely  in 
consideration  of  the  maintenance,  or  champerty,  are  within  the 
meaning  of  this  statute  ;  but  not  such  as  are  made  in  considera- 
tion of  a  precedent  honest  debt,  which  is  agreed  to  be  satisfied 
with  the  thin^  in  demand  when  recovered.    F.  N.  B.  172: 
itnst.  209:  ^Rol.  Abr.  113. 

An  agreement  for  sale,  in  which  it  was  declared  that  the 
purchaser  should  be  at  liberty  to  continue  actions,  before  then 
commenced,  to  recover  rent  then  due,  and  damages  for  in- 
juries done,  upon  the  purchase,  the  purchaser  paying  the  costs, 


and  being  to  receive  the  damages,  held  not  to  be  within  thfl 
acts  against  champerty  more  especially  (as  the  court  said),  where 
the  purchaser  is  not  an  officer  of  the  king.  Williams  v,  Pro- 
theroe,  5  Ring.  309.    Affirmed  3  %  &  J.  179- 

It  is  said  not  to  be  material,  whether  he  who  brings  a  writ 
of  champerty,  did  in  truth  suffer  any  damage  by  it;  or  whe- 
ther the  plea  wherein  it  is  alledged  be  determined  or  not, 

1  Hawk.  P.  C.  c.  84.  A  conveyance  executed  pending  a  plea, 
in  pursuance  of  a  bargain  made  before,  is  not  within  the  st&. 
tutes  against  champerty ;  and  if  a  man  purchase  land  of  a 
party,  pending  the  writ,  if  it  be  bond  fide,  and  not  to  main- 
tain, it  is  not  champerty,  F.  N.  P.  272 ;  2  Rot.  Abr.  113.  But 
it  hath  been  held,  that  the  purchase  of  land  while  a  suit  of 
equity  concerning  it  is  depending,  is  within  the  purview  of 
the  statute  28  E.  1.  stat  3.  c.  11  :  Moor  665.  A  lease  for  life, 
or  years,  or  a  voluntary  gift  of  land,  is  within  the  statutes  of 
champerty  ;  but  not  a  surrender  made  by  a  lessee  to  his  lessor; 
or  a  conveyance  relating  to  lands  in  suit,  made  by  a  father  to 
his  son,  Sec.    1  Hawk.  P.  C.  c.  84. 

The  giving  part  of  the  lands  in  suit,  after  the  end  of  it,  to 
a  counsellor  for  his  reward,  is  not  champerty,  if  there  he  no 
precedent  bargain  relating  to  such  gift  ;  but  if  it  had  been 
agreed  between  the  counsellor  and  his  client  before  the  action 
brought,  that  he  should  have  part  of  his  reward,  then  it  would 
be  champerty.  Bro.  Champert.  3,  And  it  is  dangerous  to 
meddle  with  any  such  gift,  since  it  carries  with  it  a  strong  pre- 
sumption of  champerty.  2  InsL  5(>4.  If  any  attorney  follow 
a  cause  to  be  paid  in  gross,  when  the  thing  in  suit  is  recovered, 
it  hath  been  adjudged  that  this  is  champerty.  Hob.  117* 
An  agreement  to  communicate  such  information  as  shall  enable 
a  party  to  recover  money  by  action,  and  to  exert  influence  for 
procuring  evidence  to  substantiate  the  claim,  on  condition  of  re- 
ceiving a  portion  of  the  money  recovered,  is  illegal  Stanley  ?. 
Jones,  7  Bing.  36{).  Every  champerty  implies  maintenance; 
but  every  maintenance  is  not  champerty.    Crom.  Jur.  39; 

2  Inst.  108. 

To  this  head  may  be  referred  the  provision  of  the  stat 
32  //.  S.  c.  9.  that  no  one  shall  sell  or  purchase  any  pretended 
right  or  title  to  land,  unless  the  vendor  hath  received  the  pro- 
fits thereof  for  one  whole  year  before  such  grant ;  or  hath  been 
in  actual  possession  of  the  land,  or  of  the  reversion  or  re- 
mainder ;  on  pain  that  both  purchaser  and  vendor  shall  each 
forfeit  the  value  of  such  land  to  the  king  and  the  prosecutor. 
But  an  equitable  interest  under  a  contract-  of  sale  may  be 
the  subject  of  sale;  the  sub-contract  converts  the  original  vendee 
into  a  tender  of  his  equitable  interest  for  his  vendor,  WW 
acquires  the  same  rights  which  he  had  to  the  benefits  tobede* 
rived  under  the  primary  contract.  Such  sub-contracts  are  not 
within  the  doctrines  of  champerty  and  maintenance.  1  Swand. 
56.    See  tit.  Maintenance. 

CHAMFER  TORS.  Arc  defined  by  statute  to  be  thos 
who  move  pleas  or  suits,  or  cause  them  to  be  moved,  either 
by  their  own  procurement,  or  by  others,  and  sue  them  at  their 
proper  costs,  to  have  part  of  the  land  in  variance,  or  part  of 
the  gain.    33  E.  1 .  stat.  2.    See  the  preceding  article, 

CHAMPION,  campio-']  Is  taken  in  the  law  not  only  for 
him  that  fights  a  combat  in  his  own  cause,  but  also  for  him 
doth  it  in  the  place  or  quarrel  of  another.  Bract,  lib.  3.  imL 
2.  cap.  21.  And  in  Sir  Edward  Bishe's  notes  on  Upton,  ]& 
36.  it  appears  that  Henry  de  Ferneberg,  for  thirty  marks  fee* 
did  bv  charter  covenant  to  be  champion  to  Roger  abbot  tfl 
Glastenbury,  An.  42.  Hen.  3.  These  champions,  mentioned  in 
our  law  books  and  histories,  were  usually  hired  ;  and  any  nttf 
might  hire  them  except  parricides,  and  those  who  were  accused 
of  the  highest  offences :  before  they  came  into  the  field,  they 
shaved  their  heads,  and  made  oath  that  they  believed  the  per- 
sons who  hired  them  were  in  the  right,  and  that  they  v™ul 
defend  their  cause  to  the  utmost  of"  their  power ;  which  was 
always  done  on  foot,  and  with  no  other  weapon  than  a  stick ot 
club,  and  a  shield;   and  before  they  engaged,  they  alwayi 
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made  an  offering  to  the  church,  that  God  might  assist  them  in 
the  battle.  When  the  battle  was  over,  the  punishment  of  a 
champion  overcome,  and  likewise  of  the  person  for  whom  he 
fought,  was  various  ;  if  it  was  the  champion  of  a  woman  for  a 
capital  offence,  she  was  burnt,  and  the  champion  hanged  ;  if  it 
was  a  man,  and  not  for  a  capital  crime,  he  not  only  made  satis- 
faction, but  had  his  right  hand  cut  off;  and  the  man  was  to  be 
close  confined  in  prison,  till  the  battle  was  over.  Bract,  lib.  2. 
c.  35.  See  tits.  Battel,  Appeal  of  Death. 

Victory  in  the  trial  by  battle  is  obtained,  if  either  champion 
proves  recreant  ;  that  is,  yields  and  pronounces  the  horrible 
word  craven  ;  a  word  of  disgrace  and  obloquy,  rather  than  of 
any  determinate  meaning.  But  a  horrible  word  it  indeed  is  to 
the  vanquished  champion  :  since  as  a  punishment  to  him  for 
forfeiting  the  land  of  his  principal,  by  pronouncing  that  shame- 
ful word,  he  is  condemned  as  a  recreant  to  become  infamous, 
and  not  to  be  accounted  liber  it  iegaBs  homo ;  being  supposed 
by  the  event  to  be  proved  forsworn,  and  therefore  never  to 
be  put  upon  a  jury,  or  admitted  as  a  witness  in  any  cause. 
3.  Comm.  340. 

CHAMPION  OF  THE  KING,  campio  regis .]  An  an- 
cient officer,  whose  office  it  is  at  the  coronation  of  our  kings, 
when  the  king  is  at  dinner,  to  ride  armed  cap-a-pie  into  West- 
minster Hall,  and  by  the  proclamation  of  a  herald  make  a  chal- 
lenge, That  if  any  man  shall  deny  the  kings  title  to  thecronm} 
he  is  there  ready  to  defend  it  in  single  combat,  §c.  Which  being 
done,  the  king  drinks  to  him  and  sends  hi  n  a  gilt  cup  with  a 
cover  full  of  wine,  which  the  champion  drinks,  and  hath  the 
cup  for  his  fee.  This  office,  ever  since  the  coronation  of  King 
Itichard  II.  when  Baldwin  Freville  exhibited  his  petition  for 
it,  was  adjudged  from  him  to  Sir  John  Dymocke  his  competi- 
tor, (both  claiming  from  Marmion),  and  hath  continued  ever 
since  in  the  family  of  the  Dymockcs ;  who  hold  the  manor  of 
Scrivelsby  (Scrivelbay,  or  Serivelsbury)  in  Lincolnshire,  here- 
ditary from  the  Marmions,  by  grand  sorjeanty,  viz.  That  the 
lord  thereof  shall  be  the  king  s  champion,  as  abovesaid.  Ac- 
cordingly Sir  Edward  Dymocke  performed  this  office  at  the 
coronation  of  King  Charles  II.  And  a  person  of  the  name 
of  Dymocke  performed  it  at  the  coronation  of  George  the 
Third. 

CHANCE.  Where  a  man  commits  an  unlawful  act,  by  mis- 
fortune, or  chance,  and  not  by  design,  it  is  a  deficiency  of  the 
will;  as  here  it  observes  a  total  neutrality,  and  doth  not  co- 
operate with  the  deed;  which  therefore  wants  one  main  ingre- 
dient of  a  crime.  Of  this,  as  it  affects  the  life  of  another,  see 
tit.  Murder. — It  is  to  be  observed  however  generally,  that  if 
any  accidental  mischief  happens  to  follow  from  the  performance 
of  a  faii>ful  act,  the  party  stands  excused  from  all  guilt;  but  if 
a  man  be  doing  any  thing  unlawful,  and  a  consequence  ensues 
which  he  did  not  foresee  or  intend,  as  the  death  of  a  man  or  the 
like,  his  want  of  foresight  shall  be  no  excuse  ;  for  being  guilty 
of  one  offence,  in  doing  antecedently  what  is  in  itself  unlawful, 
he  is  criminally  guilty  of  whatever  consequence  may  follow  the 
first  misbehaviour.    1  Hal  P.  C.  39-    Sec  tit.  Chance  medley. 

CHANCELLOR,  CanceUarius^  Was  at  first  only  a  chief 
notary  or  scribe  under  the  emperor,  and  was  called  cancella- 
ritis,  because  he  sate  intra  cancellos,  to  avoid  the  crowd  of  the 
people.  This  word  is  by  some  derived  from  cancello,  and  by 
Jthers  from  cancellis,  an  inclosed  or  separated  place,  or  chancel, 
encompassed  with  bars,  to  defend  the  judges,  and  other  officers 
rom  the  press  of  the  public.  And  cancellanus  originally,  as 
Lupanus  thinks,  signified  only  the  register  in  court ;  Grapha- 
ios,  scil,  qui  conscribendis  et  cjcipiendis  judicum  act  is  da  at 
\peram  :  hut  this  name  and  officer  is  of  late  times  greatly  ad- 
vanced, not  only  in  this,  but  in  other  kingdoms  ;  for  he  is  the 
hief  administrator  of  justice,  nevt  to  the  Sovereign,  who  an- 
ient ly  heard  equitable  causes  himself. 

All  other  Justices  in  this  kingdom  are  tied  to  the  strict  rules 
\f  the  law  in  their  judgments ;  but  the  Chancellor  hath  power 
o  moderate  the  written  law,  governing  his  judgment  bv  the 
aw  of  nature  and  conscience,  and  ordering  all  things  juxfd 


mqttum  et  bonum  :  and  having  the  king  s  power  in  these  mat- 
ters, he  hath  been  called  the  keeper  of  the  king's  conscience. 
It  has  been  suggested,  that  the  Chancellor  originally  presided 
over  a  political  college  of  secretaries,  for  the  writing  of  treaties, 
grants,  and  other  public  business  ;  and  that  the  court  of  equity 
under  the  old  constitution  was  held  before  the  king  and  his 
council  in  the  palace,  where  one  supreme  court  for  business  of 
every  kind  was  kept:  and  at  first  the  Chancellor  became  a 
judge  to  hear  and  determine  petitions  to  the  king,  which  were 
referred  to  him ;  and  in  the  end,  as  business  increased,  the 
people  in  titled  their  suits  to  the  Chancellor,  and  not  the  king ; 
and  thus  the  Chancellor  s  equitable  power  had  by  degrees  com- 
mencement by  prescription.     Hist  Cham.  p.  3.  10.  44.  Sec. 

Siaunford  says,  the  Chancellor  hath  two  powers;  one  ab- 
solute, the  other  ordinary  ;  meaning,  that  although  bv  his 
ordinary  power,  in  some  cases,  he  must  observe  the  form  of  pro- 
ceeding as  other  inferior  judges;  in  his  absolute  power  he  is 
not  limited  by  the  law,  but  by  conscience  and  equity,  accord- 
ing to  the  circumstances  of  things.    See  post  tit.  Chancery. 

And  though  Polydore  Virgil,  in  his  History  of  England, 
makes  William  the  First,  called  the  Conqueror/ the  founder  of 
our  Chancellors,  yet  Dugdale  has  shewn  that  there  were  many 
Chancellors  of  England  long  before  that  time,  which  are  men- 
tioned in  his  Origines  Juridicafes,  and  catalogues  of  Chancellors; 
and  Sir  Edward  (.  'oke  in  his  fourth  Institute  saith,  it  is  certain, 
that  both  the  British  and  Saxon  kings  had  their  Chancellory 
whose  great  authority  under  their  kings  were  in  all  probability 
drawn  from  the  reasonable  custom  of  neighbouring  nations 
and  the  civil  law, 
^  He  that  bears  this  chief  magistracy,  is  styled  the  Lord  High 
Chancellor  of  Great  Britain,  which  is  the  highest  honour  of  the 
long  robe.  There  is  also  a  Lord  High  Chancellor  of  Ireland. 
But  the  Lord  Chancellor  of  Great  Britain  is  to  certain  pur- 
poses keeper  of  the  great  seal  of  the  United  Kingdom.  See  slat 
53  G.  3.  c.  24.  for  appointing  the  Vice- Chancellor  of  England. 

A  Chancellor  may  be  made  so  at  will,  by  patent,  but  it  is  said 
not  for  life;  for  being  an  ancient  office,  it  ought  to  be  granted 
as  hath  been  accustomed.  2  List.  87.  But  Sir  Edward  Hyde, 
afterwards  Earl  of  Clarendon,  had  a  patent  to  he  Lord  Chancel - 
lor  for  life,  though  he  was  dismissed  from  that  office,  and  the 
patent  declared  void.     1  Sid.  33$. 

By  the  English  stat.  5  Eliz.  cap.  IS.  (not  extended  to  Ire- 
land) the  Lord  Chancellor  and  Keeper  have  one  and  the  same 
power;  and  therefore  since  that  statute,  there  cannot  be  a  Lord 
Chancellor  and  Lord  Keeper  at  the  same  time;  before  they 
might  and  had  been.  4  Inst.  78.  King  Hen.  V,  had  a  great 
seal  of  gold,  which  he  delivered  to  the  Bishop  of  Durham,  and 
made  him  Lord  Chancellor,  and  also  another  of  silver,  which  he 
delivered  to  the  Bishop  of  London  to  keep.  But  the  Lord 
Bridgman  was  Lord  Keeper,  and  Lord  Chief  Justice  of  the 
Common  Fleas,  at  the  same  time  ;  which  offices  were  held  not 
to  be  inconsistent.  Ibid. 

By  stat.  1  JY.  Sf-  M,  c.  21.  commissioners  appointed  to  exe- 
cute the  office  of  Lord  Chancellor,  may  exercise  all  the  autho- 
rity, jurisdiction,  and  execution  of  laws*  which  the  Lord  Chan- 
cellor or  Lord  Keeper,  of  right  ought  to  use  and  execute,  eve. 
since  which  statute  this  high  office  hath  been  several  times  in 
commission.  Although  this  stat.  1  W.  $  M.  c.  21.  is  not  ex- 
pressly extended  to  Ireland,  yet  see  stat.  42  G.  3.  c.  105. 
which  increases  the  salary  of  the  Lord  Chancellor  of  Ireland  to 
10,000/.  a  year,  by  which  it  is  provided  that  when  the  great 
seal  there  is  in  commission  the  salary  may  be  apportioned. 

With  respect  to  the  Lord  Chancellor  or  Lord  Keeper 
(with  reference  to  Great  Britain,  except  where  special  mention 
is  made  of  Ireland),  the  office  is  now  created  by  the  mere  deli- 
very of  the  King's  great  seal  into  his  custody  ;  whereby  he  be- 
comes, without  writ  or  patent,  an  officer  of  the  greatest  weight 
and  power  of  any  now  subsisting  in  the  kingdom,  and  superior 
m  point  of  precedency  to  every  temporal  lord.— And  the  act  of 
taking  away  this  seal  by  the  king,  or  of  its  being  resigned  or 
given  up  by  the  Chancellor,  determines  his  office.    (See  3  Sid. 
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338.)  He  is  a  privy  councillor  by  his  office  ;  -and  according 
Lord  Chancellor  Ellesmere,  prolocutor  of  the  House  of  Lords 
by  prescription. — To  him  belongs  the  appointment  of  all  jus- 
tices of  peace  throughout  the  kingdom.  — Being  formerly  usually 
an  Ecclesiastic  (for  none  else  were  then  capable  of  an  office 
so  conversant  in  writings)  and  presiding  over  the  Koyal  Chapel, 
he  became  keeper  of  the  King s  conscience  ;  visitor  in  right  of 
the  king  of  all  hospitals  and  colleges  of  the  king's  foundation, 
and  patron  of  all  the  king's  livings  under  the  value  ot- twenty 
marks  a  year  in  the  king  s  books.  (38  Ed.  3.  c.  S.  F.  N.  B-S5/ 
though  Hob.  214,  extends  this  value  to  twenty  pounds.)— is 
the  general  guardian  of  all  infants,  idiots,  and  lunatics ;  and  has 
the  general  superintendence  of  all  charitable  uses  in  the  king- 
dom. And  all  this  over  and  above  the  vast  and  extensive  ju- 
risdiction which  he  exercises  in  his  judicial  capacity  in  the 
Court  of  Chancery.    3  Comm.  4?. 

The  stat.  25  E.  3.  c<  2.  declares  it  to  be  treason  to  slay  the 
Chancellor  (and  certain  other  judges)  being  in  their  places  do- 
ing their  offices ;  and  it  seems  that  the  Lord  Keeper  and  Com- 
nussioners  of  the  great  seal  are  within  this  statute  by  virtue  of 
stats.  5  EHz.  c.  18.  and  I  W.  $  M.  c.2L  already  mentioned. 
See  tit.  Treason* 

The  Lord  Chancellor,  when  there  is  no  Lord  High  Steward, 
is  accounted  the  first  officer  of  the  kingdom ;  and  he  not  only 
keeps  the  kings  great  seal*  but  all  patents,  commissions,  war- 
rants, &c.  from  the  king,  are  perused  and  examined  by  him 
before  signed;  and  Lord  Coke  says  the  Lord  Chancellor  is  so 
termed  a  canrellaudo.  from  cancelling  the  kings  letters  patent, 
when  granted  contrary  t*>  law ;  which  is  the  highest  point  of 
his  jurisdiction.    4  Tn\t.  88.    He  by  his  oath  swears  well  and 
truly  to  serve  the  king,  and  to  do  right  to  all  manner  of  peo- 
ple, &c.    In  his  judicial  capacity,  he  hath  divers  assistants  and 
officers,  viz*  the  Vice-Chancellor  of  England,  the  Master  of  the 
Hulls,  the  Masters  in  Chancery,  &c,  in  England  and  Ireland 
In  matters  of  difficulty,  the  Chancellor  frequently  calls 
more  of  the  chief  justices  and  judges  to  assist  him  in  making  j 
his  decrees;  though  in  such  cases  they  only  give  their  advice  | 
and  opinion,  and  have  no  share  whatever  of  the  judicial  autho- 
rity.   See  stat.  1  G.  3.  c.  1.  §  6\   whereby  his  Majesty  is  em- 
powered to  grant  5000/.  a  year  out  of  the  Post-office  revenue  to 
the  Lord  Chancellor. 

By  2  <$■  3  W*  4.  c.  1 11.  the  King  may  grant  an  annuity  of 
5000/.  per  annum  to  the  Lord  Chancellor,  or  Lord  Keeper,  on 
his  resignation  of  his  office* 

The  Master  of  the  Rolls  in  England  has  judicial  power,  and 
is  an  assistant  to  the  Lord  Chancellor  when  present,  and  his 
deputy  when  absent;  but  he  has  certnin  causes  assigned  him 
to  hear  and  decree,  which  he  usually  doth  on  certain  days  ap- 
pointed at  the  chapel  of  the  Rolls,  being  assisted  by  one  or  more 
masters  in  chancery  :  he  is,  by  virtue  of  his  office,  chief  of  the 
masters  of  chancery,  and  chief  of  the  petty-bag  office.  See  3  G. 
2,  c.  30.  tit.  Decree, 

The  power  of  the  Master  of  the  Rolls  in  Ireland  is  assimila- 
ted to  that  of  the  like  officer  in  England,  and  his  salary,  &c. 
ascertained  by  stats.  41  G.  S.  c  25.    55  G.  3.  c.  114. 

The  power  of  the  Vice-  Chancellor  was  introduced  and  estab- 
lished by  stats.  53  G.  3.  c.  24.  (See  also  6  G.  4  c.  84.  and  as  to 
his  secretary,  &c.  55  G.  3.  c.  (i 4.  p.  2.)  The  Crown  is  empow- 
ered to  appoint  by  letters  patent,  some  barrister  of  fifteen  years' 
standing  to  be  an  additional  Judge  and  Assistant  to  the  Lord 
Chancellor,  Lord  Keeper,  or  Lords  Commissioners  of  the  Great 
Seal  of  the  United  Kingdom,  in  the  discharge  of  their  respective 
offices,  to  be  called  Vice-Chancellor  of  England,  to  hold  such 
office  during  his  good  behaviour. 

Such  Vice-Chancellor  is  empowered  to  hear  and  determine 
all  causes  depending  in  the  court  of  chancery  in  England, 
either  as  a  court  of  law  or  equity,  or  incident  to  any  ministe- 
rial office  of  the  said  court,  or  submitted  to  such  court  or  to 
the  Lord  Chancellor,  &c.  by  any  act  of  parliament,  as  the  Chan- 
cellor, &c.  shall  direct ;  and  all  decrees,  orders,  Sec.  made  by 
the  Vice-Chancellor  shall  be  valid,  as  acts  of  the  court,  but  sub- 


ject to  be  reversed  or  altered  by  the  Lord  Chancellor,  &c.  and  no 
such  decree,  &c.  shall  be  enrolled  till  signed  by  the  Chancellor, 
Sec.  It  is  expressly  provided  that  the  Vice-Chancellor  shall  not 
have  the  power  to  reverse  or  alter  any  decree,  &c.  made  by  the 
Chancellor,  &c.  unless  authorised  by  the  Chancellor,  &c.  so  to 
do ;  nor  to  reverse  any  decree  or  order  of  the  Master  of  the 
Rolls. 

Vice-Chancellor  shall  sit  for  the  Chancellor,  &c.  when  re- 
quired, and  while  the  Chancellor  is  also  sitting,  and  haveasepg. 
rate  court,  and  shall  rank  next  to  the  Master  of  the  Rolls,  and 
have  a  secretary,  train-bearer,  usher,  &c.  He  may  be  removed 
by  address  of  both  houses.  His  salary  5000/.  per  ami,  to  be 
paid  out  of  the  interest  of  unclaimed  suitors*  money.  See  fur- 
ther tit.  Chancery \ 

The  Twelve  Masters  in  Chancery  sit  some  of  them  in  court, 
and  take  notice  of  such  references  as  are  made  to  them,  to  be 
reported  to  the  court,  relating  to  matters  of  practice,  the  state 
of  the  proceedings,  accounts,  Sec.  and  they  also  take  affidavits, 
acknowledge  deeds  and  recognizances,  &c.    See  tit.  Chancery. 

The  Siv  Clerks  in  chancery  transact  and  file  all  proceedings 
by  bill  and  answer ;  and  also  issue  out  some  patents  that  pass 
the  great  seal :  which  business  is  done  by  their  under  clerb, 
each  of  whom  has  a  seat  there,  and  whereof  every  six  clerk  has 
a  certain  number  in  his  office,  usually  about  ten  •  the  whole 
body  being  called  the  sixty  clerks.    See  tit.  Chancery. 

By  55  G.  3.  c.  114-.  §  3—6,  the  Six  Clerks  in  Ireland  are 
allowed  to  sell  their  offices  with  the  consent  of  the  Master  of 
the  Rolls,  &c. 

The  Cnrsiiors  of  the  court,  four  and  twenty  in  number,  make 
j  out  all  original  writs  in  chancery,  which  are  returnable  in  C.  B. 

Sec.  and  among  these  the  business  of  the  several  counties  is 
i  severally  distributed. 

The  Registrar  is  a  place  of  great  importance  in  this  court, 
and  he  hath  several  deputies  under  him,  to  take  cognizance  of 
one  or  j  all  orders  and  decrees,  and  enter  and  draw  them  up,  &c.  See 
tit.  Chancery. 

The  Master  of  the  Subpoena  Office  issues  out  all  writs  of  wi- 
poena. 

The  Examiners  are  officers  in  this  court,  who  take  the  depo- 
sitions of  witnesses,  and  are  to  examine  them  and  make  out  co- 
pies of  the  depositions. 

The  Clerk  of  the  Affidavits  files  all  affidavits  used  in  court, 
without  which  thev  will  not  be  admitted. 

The  Clerk  of  the  Rolls  sits  constantly  in  the  rolls  to  male 
searches  for  deeds,  offices,  Sec.  and  to  make  out  copies. 

The  Clerks  of  the  Petty-Bag  Office,  in  number  three,  baye 
great  variety  of  business  that  goes  through  their  hands,  in 
making  out  writs  of  summons  to  parliament,  conge'  d'eiires  for 
bishops,  patents  for  customers  ;  liberates  upon  extent  of  statute- 
staple,  and  recovery  of  recognizances  forfeited,  &c.  And  also 
relating  to  suits  for  and  against  privileged  persons,  &c.  AM 
the  clerks  of  this  office  have  several  clerks  under  them.  ^ 

The  Usher  of  the  Chancery  had  formerly  the  receiving^ 
custody  of  all  money  ordered  to  be  deposited  in  court,  andp 
it  back  again  by  order  :  but  this  business  was  afterwards  as- 
sumed by  the  masters  in  chancery;  till  by  stat.  12  G. 
a  new  officer  was  appointed,  called  The  Accountant  General,® 
receive  the  money  lodged  in  court,  and  convey  the  same  to  {if 
Bank,  to  be  there  kept  for  the  suitors  of  the  court.  See* 
Accountant  General. 

There  is  also  a  Serjeant  at  Anns,  to  whom  persons  stasfflJ* 
in  contempt  are  brought  up  by  his  substitute  as  prisoners. 

A  Warden  of  the  Fleet,  who  receives  such  prisoners  as 
committed  by  the  court,  &c.  t 

Besides  these  offices,  there  is  a  clerk  of  the  crown  in 
eery  ;  clerk  and  controller  of  the  hanaper ;  clerk  for  inrolbjjg 
letters  patent,  &c.  not  employed  in  proceedings  of  equity,  W 
concerned  in  making  out  commissions,  patents,  pardons,  &<■ 

A  eler* 


under  the  great  seal,  and  collecting  the  fees  thereof, 
of  the  faculties,  for  dispensations,  licences,  Sec. ;  cle**  v>  y 
presentations,  for  benefices  of  the  crown  in  the  chancellors  ga  > 
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clerk  of  appeals,  on  appeals  from  the  courts  of  the  archbishop 
to  the  court  of  chancery  :  and  divers  other  officers,  who  are  con- 
stituted by  the  chancellor's  commission. — By  the  2&3  IV.  1, 
c.  111.  the  offices  of  Keeper,  or  Clerk  of  the  Hanaper,  the 
I  ^u  iik-.  ...['  iliu  Subpoena  Office,  the  Registrar  of  Affidavits, the 
Clerk  of  the  Crown  in  Chancery,  the  Clerk  of  the  Patents,  the 
Clerk  of  the  Custodies  of  Lunatics  and  Idiots,  the  Prothonotary 
of  the  Court  of  Chancery,  the  Chaff  Wax,  the  Sealer,  the  Clerk 
of  the  Presentations,  the  Clerk  of  Emoluments  in  Bankruptcy, 
the  Clerk  of  Dispensations  and  Faculties,  and  the  Patentee  for 
the  execution  of  the  laws  and  statutes  concerning  Bankrupts, 
are  abolished  after  20th  August,  1833,  provided  that  nothing 
in  the  act  shall  determine  any  of  the  aforesaid  officers  then 
holding  in  possession  or  revenue,  by  any  person  appointed 
thereto,  on  or  before  the  1st  June  next,  until  the  demise  or 
resignation  of  such  person.  See  further,  tits.  Chancery,  Judges. 

Chancellor  of  a  Diocese  ;  orT  of  a  Bishop.  A  person 
appointed  to  hold  the  Bishop's  courts,  and  to  assist  him  in 
matters  of  ecclesiastical  law.  This  officer,  as  well  as  all  other 
ecclesiastical  ones,  if  lay  or  married,  must  be  a  doctor  of  the 
civil  law,  so  created  in  some  university.    Stat.  87  IL  8.  c.  17. 

Chancellor  of  the  Ditchy  of  Lancaster.  An  of-  i 
ticcr  before  whom,  or  his  deputy,  the  court  of  the  Ducky 
Chamber  of  Lancaster  is  held.  This  is  a  special  jurisdiction 
concerning  all  manner  of  equity  relating  to  lands  holden  of  the 
king  m  right  of  the  Duchy  of  Lancaster.  Hob.  77.  2  Lev,  24. 
This  is  a  thing  very  distinct  from  the  county  palatine,  which 
hath  also  its  separate  chancery  for  sealing  of  writs  and  the  like. 
Wentr.  257-  This  Duchy  comprises  much  territory  which 
lies  at  a  vast  distance  from  the  county,  as  particularly  a  very 
large  district  surrounded  by  the  City  of  Westminster.  The 
proceedings  in  this  court  are  the  same  as  on  the  equity  side  of 
the  courts  of  Exchequer  and  Chancery.  4  Inst.  206.  So  that 
it  seems  not  to  be  a  court  of  record':  and  it  has  been  holden 
that  those  courts  have  a  concurrent  jurisdiction  with  the 
Duchy  Court,  and  may  take  cognizance  of  the  same  causes. 
1  C.  IL  55.    Toth.  145-    Hard,  ljl*    See  tit,  Equity. 

This  court  is  held  in  Westminster-ball,  and  Has  formerly 
much  used.  Under  the  chancellor  of  the  Dutehy  are  an  attor- 
ney of  the  court,  one  chief  clerk  or  register,  and  several  audi- 
tors, &c.    See  further  tit.  Counties  Palatine. 

Chancellor  of  the  Exchequer.  Is  likewise  a  great 
officer,  who,  it  is  thought  by  many,  was  originally  appointed 
for  the  qualifying  extremities  in  the  Exchequer:  he  sometimes 
sits  in  court,  and  in  the  Exchequer  Chamber;  and,  with  the 
judges  of  the  court,  orders  things  to  the  kings  best  benefit.  He 
is  mentioned  in  stat.  25  //.  8.  c.  ifi.  and  hath  by  the  stat.  33 
IL  8.  c.  39,  power  with  others,  to  compound  for  the  forfeitures 
upon  penal  statutes,  bonds  and  recognizances  entered  into  to 
the  king:  be  hath  also  great  authority  in  the  management  of 
the  royal  revenue,  &e.  which  seems  of  late  to  be  his  chief  busi- 
ness, being  commonly  the  first  commissioner  of  the  treasury. 
And  though  the  court  of  equity  in  the  Exchequer-Chamber 
was  intended  to  be  holden  before  the  treasurer,  chancellor, 
and  barons,  it  is  usually  before  the  barons  only.  When  there 
is  a  lord- treasurer,  the  Chancellor  of  the  Exchequer  is  under 
treasurer. 

As  to  the  Chancellor  of  the  Order  of  the  Garter,  see  Stow's 
Annals,  page  706. — Chancellor  of  the  Universities,  see  tit. 
Courts^  of  the  Universities.— The  office  of  Chancellor  in  Cathe- 
dral Churches  is  thus  described  in  the  Monasticon.  Lcctioncs 
legend  as  in  ecclesia  per  se  vel  per  suum  vicar htm  auscultare, 
male  legcntcs  cmendare,  scholas  confer  re,  sigilta  ad  causas  con- 
ferre  Uterus  capiiuli  facere  el  consignare,  tibros  servare,  quo- 
ticscunque  vutucrit  prwdicare,  prcedicat tones  in  ecclesia  vel  extra 
eccfesiatn  predicare,  et  cui  volucrit  prwdicationis  ojficium  assii?- 
nare.    See  Mom  Angl.  torn.  3.  p.  24.  339. 

CHANCE-MEDLEY.  From  the  Fr.  chance,  lapsus,  and 
m£lers  miscere.J  Such  killing  of  a  man  as  happens  either  Qin 
self  defence]  on  a  sudden  quarrel ;  or  in  the  commission  of  an  | 

vol.  T. 
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unlawful  act,  without  any  deliberate  intention  of  doing  any 
mischief  at  all.     1  Hawk.  P.  C.  c,  30.  §  I. 

The  self-defence  here  meant  is  that  whereby  a  man  may 
protect  himself  from  an  assault  or  the  like  in  the  course  of  a 
sudden  brawl  or  quarrel,  by  killing  him  who  assaults  him.  And 
that  is  what  the  law  expresses  by  this  word  chance-medley,  or 
as  some  rather  choose  to  write  it,  chaud  medley  ;  the  former  of 
which,  in  its  etymology,  signifies  a  casual  affray,  the  latter  an 
affray  in  the  heat  of  blood  or  passion ;  both  of  them  of  pretty 
much  the  same  import ;  but  the  former  is  in  common  speech 
too  often  erroneously  applied  to  any  manner  of  homicide  by 
misadventure;  whereas  it  appears  by  stat.  24  II.  8.  c.  5.  and 
in  ancient  law  hooks,  that  it  is  properly  applied  to  such  killing 
as  happens  to  self  defence,  in  a  sudden  rencounter.    4  Comm. 
183.  cites  Stamf  P.  C.  16:  3  Inst.  55.  7:  Foster,  2J5}6. 
This  being  in  fact  a  species  of  excusable  homicide,  comes  more 
properly  under  the  division  of  murder,  and  is  therefore  treated 
of  in  that  place.    See  tit.  Homicide.    By  Q  G.  4.  c.  31.  §  10, 
no  punishment  or  forfeiture  shall  be  incurred  by  any  person 
killing  another  by  misfortune  or  in  self  defence,  or  in  anv 
other  manner  without  felony. 

CHANCERY. 

Caxcellaria.]  The  highest  court  of  judicature  in  this 
kingdom  next  to  the  parliament,  and  of  very  ancient  institution. 
The  jurisdiction  of  this  court  i>  of  two  kinds;  ordinary  and 
extraordinary.  The  ordinary  jurisdiction  is  that  wherein  the 
Lord  Chancellor,  Lord  Keeper,  &c.  in  his  proceedings  and 
judgments  is  bound  to  observe  the  order  and  method  of  the 
common  law;  and  the  extraordinary  jurisdiction  is  that  which 
this  court  exercises  in  cases  of  equity. 

The  Ordinary  Court  holds  plea  of  recognizances  acknow- 
ledged in  the  Chancer}-,  writs  of  scire  facias  for  repeal  of 
letters  patent,  writs  of  partition,  &e.  and  also  of  all  personal 
actions,  by  or  against  any  officer  of  the  court ;  and  by  acts  of 
parliament  of  several  offences  and  causes.  All  original  writs, 
commissions  of  bankrupt,  of  charitable  uses,  and  other  com- 
missions, as  idiots,  lunacy,  &c.  issue  out  of  this  court,  for 
which  it  is  always  open  ;  and  sometimes  a  supersedeas,  or  writ 
of  privilege,  hath  been  here  granted  to  discharge  a  person  out 
of  prison.  An  habeas  corpus,  prohibition,  &c.  may  be  had 
irom  this  in  the  vacation ;  and  here  a  subpeena  may  be  had  to 
force  witnesses  to  appear  in  other  courts,  where  they  have  no 
power  to  call  them.    4  Inst.  7[) :  1  Danv.  Ahr.  77(1 

The  Extraordinary  Court,  or  Court  of  Equity,  proceeds  bv 
the  rules  of  equity  and  conscience,  and  moderates  the  rigour 
of  the  common  law,  considering  the  intention  rather  than" the 
words  of  the  law.  Equity  being  the  correction  of  that  wherein 
the  law,  by  reason  of  its  universality,  is  deficient.  On  this 
ground,  therefore,  to  maintain  a  suit  in  chancery,  it  is  always 
alleged  that  the  plaintiff  is  incapable  of  obtaining  relief  at 
common  law;  and  this  must  be  without  any  fault  of  his  own 
as  by  having  lost  his  bond,  &c.  chancery  never  acting  again*!, 
but  in  assistance  of  the  common  law,  supplying  its  deficiencies 
not  contradicting  its  rules.  A  judgment  at  law  not  beim- 
reversable  by  a  decree  in  chancery.  Cro.  Eliz.  220.  I3ut  a 
bill  in  chancery  may  be  brought  to  compel  the  discovery  of 
the  contents  of  a  letter  which  would  discharge  the  plaintiff  of 
an  action  at  law,  before  verdict  obtained.    3  C.  Uep.  1 7 

A  modern  writer  (Mr.  Mitford,  afterwards  Lord  Chancellor 
of  Ireland,  with  the  title  of  Lord  Redesdale)  remarks,  that  it 
is  not  a  very  easy  task  accurate!  v  to  describe  the  jurisdiction  of 
our  courts  of  equity.  They  who  have  attempted*  it  have  L'enc- 
rally  failed.  * 

Early  in  the  history  of  our  jurisprudence,  the  administration 
ot  justice  bv  the  ordinary  courts  appears  to  have  been  incom- 
plete. To  supply  the  defect,  the  courts  of  equity  have  gained 
an  establishment ;  assuming  the  power  of  enforcing  the  prin- 
ciples, upon  which  the  ordinary  courts  also  decide  when  the 
powers  of  those  courts  or  their  modes  of  proceeding  are  insuf- 
2  e 


CHANCERY. 


ficient  for  the  purpose; — of  preventing  those  principles,  when 
enforced  by  the  ordinary  courts,  from  becoming,  contrary  to 
the  purpose  of  their  or  urinal  establishment,  instruments  of 
injustice; — and  of  deciding  on  principles  of  universal  justice, 
where  the  interference  of  a  court  of  judicature  is  necessary 
lo  prevent  a  wrong,  and  the  positive  law  is  silent*  The  courts 
of  equity  also  administer  to  the  ends  of  justice,  by  removing 
impediments  to  the  fair  decision  of  a  question  in  the  other 
courts;  by  providing  for  the  safety  of  property  in  dispute, 
pending  a  litigation;  by  restraining  the  assertion  of  doubtful 
rights,  in  a  manner  productive  of  irreparable  damage  ;  by  pre- 
venting injury  to  a  third  person  from  the  doubtful  title  of 
others;  and  by  putting  a  bound  to  vexatious  and  oppressive 
litigations  and  preventing  unnecessary  multiplicity  of  suits; 
and,  without  pronouncing  any  judgment  on  the  subject,  by 
Compelling  a  discovery  which  may  enable  other  courts  to  give 
their  judgment ;  and  by  preserving  testimony,  when  in  danger 
of  being  lost,  before  the  matter  to  which  it  relates  can  be  made 
the  subject  of  judicial  investigation.  This  establishment  has 
obtained  throughout  the  whole  system  of  our  judicial  policy; 
most  of  the  inferior  branches  of  that  system  having  their  pecu- 
liar courts  of  equity:  [e.  g.  the  Court  of  Exchequer,  courts  of 
Wales,  the  counties  palatine,  cinque  ports,  &c]  and  the  Court 
of  Chancery  assuming  a  general  jurisdiction  in  cases  which  are 
not  within  the  hounds,  or  which  are  beyond  the  powers,  of 
other  jurisdictions.  Mitjord7s  Treatise  on  the  Pleadings  in 
Chancery,  8vo.  J  787.  gd  Vdiiiun.  See  further  as  to  the  origin 
and  jurisdiction  of  Courts  of  Equity  in  general,  this  Diction- 
ary, tit-  Equity. 

It  is  not  therefore  to  be  expected  that  all  the  cases  within 
the  jurisdiction  of  this  court  can  be  enumerated  with  any 
degree  of  accuracy  in  such  a  work  as  this. 

There  are  in  England  two  supreme  courts  of  Equity,  the  High 
Court  of  Chancery,  BtttA  the  Exchequer ;  in  the  latter,  except 
tithe  suits,  little  business  of  importance  is  transacted.  The 
former  is  composed  of  three  tribunals,  respectively  presided 
over  by  the  Lord  Chancellor,  the  Master  op  the  Rolls, 
and  the  Vice  Chancellor.  Before  either  of  these  judges 
may  be  brought  any  cases,  except  such  as  relate  to  lunatics, 
which  must  be  heard  by  the  Chancellor.  The  Vice  Chancellor 
is  compelled  to  hear  all  matters  which  the  Chancellor  may 
direct,  in  addition  to  those  originally  set  down  in  his  own 
court.  The  decrees,  orders,  and  acts  of  the  former  are  liable 
to  be  reversed,  discharged,  or  altered  in  the  latter. 

The  subordinate  officers  of  the  court  are,  the  Masters,  Six- 
Clerks,  Registrars.  The  Masters  are  twelve  in  number,  in- 
cluding the  Master  of  the  Rolls  and  Accountant  General,  or 
superintendant  of  the  funds  in  court.  The  duties  of  these 
officers  (who  formerly  had  a  seat  on  the  woolsack  in  the  House 
of  Lords,  and  are  still  employed  there,  chiefly  in  carrying  mes- 
sages to  the  Commons,)  are — to  inquire  into  alleged  imperti- 
nence or  scandal  in  any  bill  or  answer,  and  into  the  sufficiency 
of  any  answer  or  examination, — to  take  accounts  of  executors, 
trustees,  and  others, — to  inquire  into  and  decide  upon  the 
claims  of  creditors,  legatees,  and  next  of  kin, — to  appoint 
receivers  of  t lie  proceeds  of  estates  in  litigation,  fix  their  sala- 
ries, and  examine  their  accounts, — to  sell  estates, — to  appoint 
guardians  and  allow  proper  sums  for  the  maintenance  of  infants, 
— to  appoint  Committees  of  the  persons  and  estates  of  lunatics, 
—  to  decide  upon  the  sufficiency  of  titles  and  tax  the  costs  of 
all  proceedings  in  court  :  they  are  always  chosen  from  the  bar. 
The  Six  Clerks  are  the  only  recognized  attornies  for  conducting 
equitable  suits,  and  by  one  of  them  every  party  in  court  must 
be  represented*  They  tile  bills,  answers,  and  other  records ; 
each  of  them  is  allowed  twelve  assistants,  that  is,  ten  sworn 
(sworn  not  to  pillage  the  records),  and  two  waiting  clerks; 
and  by  these  all  the  business  of  the  court  was  transacted  pre- 
vious to  the  year  1729*  when  attornies  in  general  were  admit- 
ted, since  which,  their  numbers  have  decreased  from  seventy- 
two  to  eighteen.    There  are  four  Registrars,  two  entering 


Registrars,  and  eight  clerks,  from  whom  vacancies  are  supply 
The  four  Registrars  sit  in  turn  before  the  three  Judges,  and 
take  notes  of  all  orders  and  decrees,  which  are  afterwadi 
entered  in  the  general  register  kept  in  the  office;  thev  also 
make  and  sign  copies  of  decrees  for  parties  who  may  require 
them. 

A  suit  in  chancery  is  commenced  by  bill  in  the  nature  of  a 
petition,  praying  relief,  and  a  subpoena  to  compel  the  defendant 
to  appear  and  answer.  The  bill  having  been  Hied,  a  writ  of 
suhp<ena  issues  commanding  the  defendant,  under  penalty  of 
100/.  to  appear  personally  on  a  certain  day,  wherever  the  court 
shall  be,  "to  answer  those  things  which  shall  be  then  and 
there  objected  to  him."  On  it  is  endorsed,  "at  the  suit  of 
A.  B."  If  the  defendants  are  numerous,  it  is  usual  to  insert 
three  names  in  each  subpoena  ;  service  being  effected  byleavja»t 
a  label,  and  shewing  the  body  of  the  subpoena  to  the  twa  t)m, 
and  leaving  it  with  the  last.  Having  appeared,  the  defendant 
may  demur,  plead,  or  answer ;  all  or  any  of  them.  If  he 
answers,  the  plaintiff  may  file  exceptions,  that  is,  object  to  tbe 
sufficiency  of  the  answer  To  these  exceptions  the  defendant 
either  submits,  or  he  suffers  them  to  be  referred  to  the  Master, 
who  hears  the  parties  by  their  counsel,  and  reports  his  opinion 
upon  the  question  to  the  court  ;  from  this  decision  an  appeal 
lies  to  the  court  itself.  'J 'he  second  answer,  which  may  also 
be  excepted  to,  having  been  put  in,  the  plain  tiff  is  allowed  to 
amend.  Amendments  generally  require  a  further  answer,  and 
a  repetition  of  the  proceedings.  The  cause  being  at  issue, 
witnesses  are  examined  upon  interrogatories  prepared  by  coun- 
sel, the  answers  to  which  are  delivered  orally,  and  immediately 
reduced  to  writing.  The  depositions  are  afterwards  made 
public,  and  copies  given  out  to  the  parties  interested.  The 
cause  having  been  heard  upon  statements  of  the  bill,  answer, 
interrogatories,  and  depositions,  the  court  pronounces  judgment 
from  minutes  of  which,  taken  at  the  time,  and  from  the  senior 
counsel's  brief,  the  Registrar  draws  up  the  decree,  prefacing  it 
by  an  abstract  of  such  parts  of  the  pleadings  as  have  reference 
to  the  directions  of  the  court. 

The  following  is  a  general  and  comprehensive  view  of  tbe 
nature  and  reason  of  the  pleadings  in  chancery,  extracted  and 
abridged  from  Mr.  M  it  ford's  Treatise.  See  also  3  Comm. 
446,  &e. 

Previous  to  entering  on  the  subject  it  should  be  remem- 
bered, that  chancery  will  not  retain  a  suit  for  any  thing  under 
10/.  value,  except  in  cases  of  charity,  nor  for  lands  under  40*. 
per  annum. 

A  suit  to  the  extraordinary  jurisdiction  of  the  court  of 
chancery,  on  behalf  of  a  subject  merely,  is  commenced  by  pre- 
ferring a  bill  (signed  by  counsel)  in  the  nature  of  a  petition  tn 
the  lord  chancellor,  lord  keeper,  or  lords  commissioners  of  tbe 
great  seal  ;  or  to  the  king  himself,  in  his  Court  of  Chancery, 
in  rase  the  person  holding  the  seal  is  a  party,  or  the  seal  is  in 
the  kings  hand.  But  if  the  suit  is  instituted  on  behalf  of  the 
crown,  or  of  those  who  partake  of  its  prerogative,  or  whose 
rights  are  under  its  particular  protection,  as  the  objects  of  a 
public  charity,  the  matter  of  complaint  is  offered  byWHjd 
in  formation,  given  by  the  proper  of  liter  [usually  the  attorney- 
general*]  Except  in  some  few  instances,  bills  and  informa- 
tions have  been  always  in  the  Knglish  language  ;  and  a  ^ 
thus  preferred  is  therefore  commonly  termed  a  suit  by  En^M 
bill,  by  way  of  distinction  from  the  proceedings  in  suits  within 
the  ordinary  jurisdiction  of  the  court,  which,  till  the  statute c4 
4*  G.  2.  c.  26.  were  entered  and  enrolled  more  anciently  in  tk 
rreneh  or  Uoiuan  tongue,  and  afterwards  in  the  LatiajfoW 
same  manner  as  the  pleadings  in  the  other  courts  of  couip«b 
law. 

Every  bill  must  have  for  its  object  one  or  more  of  the  ground 
upon  which  the  jurisdiction  of"  the  court  is  founded;  and  as 
that  jurisdiction  sometimes  extends  to  decide  on  the  subject, 
and  in  some  cases  is  only  ancillary  to  the  decision  of  another 
court,  or  a  future  suit,  the  bill  may — I,  either  complain  « 
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some  injur}'  which  the  person  exhibiting  it  suffers,  and  pray 
relief,  according  m  the  injury  ;  or,  <jT  without  praying  relief, 
may  seek  a  discovery  of  matter  necessary  to  support  or  defend 
another  suit ;  or,  3,  although  no  actual  injury  is  suffered,  it 
may  complain  of  a  threatened  wrong;  and,  stating  a  probable 
ground  of  possible  injury,  may  pray  the  assistance  of  the  court 
to  enable  the  plaintiff,  or  person  exhibiting  the  bill,  to  defend 
himself  against  the  injury  whenever  it  shall  be  attempted  to 
be  committed. 

As  the  Court  of  Chancery  has  general  jurisdiction  in  matters 
of  equity  which  are  not  within  the  bounds,  or  which  are  beyond 
the  powers,  of  inferior  jurisdictions,  it  assumes  a  control  over 
those  jurisdictions,  by  removing  from  them  suits  which  they 
are  incompetent  to  determine.  To  effect  this  it  requires  the 
party  injured  to  institute  a  suit  in  the  Court  of  Chancery,  the 
sole  object  of  which  is,  the  removal  of  the  former  suit,  by 
means  of  the  writ  of  certiorari ;  and  the  prayer  of  the  bill 
used  for  this  purpose  is  confined  to  that  object. 

The  hill,  except  it  merely  prays  the  writ  of  certiorari  Qin 
which  case  it  does  not  require  any  defence,  nor  can  there  be 
any  pleading  beyond  the  bill],  requires  the  answer  of  the  de- 
fendant or  party  complained  of,  upon  oath ;  unless  the  party 
is  entitled  to  privilege  of  peerage,  or  as  a  lord  of  parliament, 
or  unless  a  corporation  aggregate  is  made  a  party.  In  the 
first  case  the  answer  is  required  upon  the  honour  of  the  de- 
fendant, and  in  the  hitter  under  the  corporation  seal. 

[In  the  case  of  exhibiting  a  hill  against  a  peer,  the  Lord 
Chancellor  writes  a  letter  to  him,  called  a  letter  missive,  and 
if  he  does  not  put  in  his  answer,  a  subpoena  issues,  and  then  an 
order  to  show  cause  why  a  seifursfration  should  not  issue,  and 
if  he  still  stands  out,  then  a  sequestration  is  granted  ;  for  there 
can  be  no  process  of  contempt  against  the  person  of  a  peer : 
the  process  is  the  same  against  a  member  of  the  House  of 
Commons,  except  the  letter  missive.]    See  tit.  Privilege,  ffl* 

An  answer  is  thus  required  in  the  case  of  a  bill,  seeking  the 
decree  of  the  court  on  the  subject  of  the  complaint,  with  a 
view — 1.  To  obtain  an  admission  of  the  case  made  by  the 
bill  either  in  aid  of  proof;  or — 2.  To  supply  the  want  of  it — 
3.  To  obtain  a  discovery  of  the  points  in  the  plaintiff's  case, 
controverted  by  the  defendant,  and — 1.  Of  the  grounds  on 
wThich  they  are  controverted — 5.  To  gain  a  discovery  of  the 
case  on  which  the  defendant  relies  ;  and — C>.  Of  the  manner  in 
which  he  means  to  support  it. 

If  the  bill  seeks  only  the  assistance  of  the  court  to  protect 
the  plaintiff'  against  a  future  injury,  the  answer  of  the  de- 
fendant, upon  oath,  may  be  required  to  obtain  an  admission  of 
the  pi. lint  ill's  title,  and  a  discovert/  of  the  claims  of  the  de- 
fendant, and  the  grounds  on  which  those  claims  are  intended  to 
be  supported. 

NVhen  the  sole  object  of  the  bill  is  a  discover//  of  matter 
necessary  to  support  or  defend  another  suit,  the  oath  of  the 
defendant  is  required  to  compel  that  di set) very  ;  which  oath, 
however,  the  plaintiff  may,  if  he  thinks  proper,  dispense  with, 
by  consenting  to,,  or  obtaining  an  order  of  court  for  the  purpose; 
and  this  is  frequently  done  for  the  convenience  of  parties. 

To  the  hill  thus  preferred  (unless  it.  is  merely  for  a  certio- 
rari) it  is  necessary  for  the  person  or  persons  complained  of  to 
make  defence,  or  to  disclaim  all  rights  to  the  matters  in 
question. 

As  the  bill  culla  upon  the  defendant  to  answer  the  several 
charges  it  contains,  he  must  do  so,  unless  he  can  dispute  the 
right  of  the  plaintiff' to  compel  such  answer;  either,  1.  From 
some  impropriety  in  requiring  the  discovery  sought ;  or,  2. 
From  some  objection  to  the  proceeding  to  which  the  discovery 
is  proposed  to  be  assistant ;  or,  3.  Unless  by  disclaiming  all 
right  to  the  matters  in  question,  he  shows  a  further  answer 
from  him  to  be  unnecessary. 

The  grounds  on  which  defence  may  be  made  to  a  bill,  either 
by  answer,  or  by  disputing  the  right  of  the  plaintiff  to  compel 
such  answer,  are  various.  I.  The  subject  of  the  suit  may  not 
be  within  the  jurisdiction  of  a  court  of  equity;  2.  Some 


other  court  of  equity  may  have  the  proper  jurisdiction.  S.  The 
plaintiff  may  not  be  entitled  to  sue;  by  reason  of  some  personal 
disability.  4.  The  plaintiff  may  not  be  the  person  he  pretends 
to  be.  5*  He  may  have  no  interest  in  the  subject;  or,  6. 
Though  he  has  such  interest  he  may  have  no  right  to  call  upon 
the  defendant  concerning  it.  7-  The  defendant  may  not  be 
the  person  he  is  alleged  to  be  by  the  bill;  or,  8.  Me  may  not 
have  that  interest  in  the  subject  to  make  him  liable  to  the  claims 
of  the  plaintiff'. — And  notwithstanding  all  these  requisites 
concur — 9-  Still  the  plaintiff  may  not  be  entitled  in  the  whole, 
or  in  part,  to  the  relief  or  assistance  he  prays  ;  or,  10.  Even  if 
he  is  so  entitled,  the  defendant  may  also  have  rights  in  the 
subject  which  may  require  the  attention  of  the  court,  and  call 
for  its  interference  to  adjust  the  rights  of  all  parties. — The 
effecting  complete  justice,  and  jinally  determining,  as  far  as  pos- 
sible, all  questions  concerning  the  subject  being  the  constant 
aim  of  courts  of  equity. 

Some  of  these  grounds  may  extend  only  to  entitle  the  de- 
fendant to  dispute  the  plaintiff's  claim  to  the  relief  prayed  by 
the  bill  ;  and  may  not  be  sufficient  to  protect  him  from  making 
the  discovery  sought  by  it:  and  where  there  is  no  ground  for 
disputing  the  plaintiff  's  right  to  relief,  or  if  no  relief  is  prayed, 
the  impropriety  or  immateriality  of  the  discovery  may  protect 
the  defendant  from  making  it. 

Thvform  of  making  defence  varies  according  to  the  foun- 
dation on  which  it  is  made,  and  the  extent  in  which  it  submits 
to  the  judgment  of  the  court. —  If  it  rests  on  the  bill,  and,  on 
the  foundation  of  the  matter  there  apparent,  demand  the 
judgment  of  the  court,  whether  the  suit  shall  proceed  at  all,  it 
is  termed  A  Demurrer*  If  on  the  foundation  of  newT  matter 
offered,  it  demands  judgment  whether  the  defendant  shall  be 
compelled  to  answer  further,  it  assumes  a  different  form,  and 
is  termed  A  Plea.  If  it  submits  to  answer  generally  the  charges 
in  the  bill,  demanding  the  judgment  of  the  court  on  the  whole 
case  made  on  both  sides,  it  is  offered  in  shape  still  different, 
and  is  simply  called  An  Answer.  If  the  defendant  disclaims 
all  interest  in  the  matters  in  question,  his  answer  to  the  com- 
plaint made  is  different  from  all  the  others,  and  is  termed  A 
Disclaimer.  And  these  several  forms,  or  any  of  them,  may  be 
used  together,  if  applied  to  separate  and  distinct  parts  of  the 
bill. 

A  Demurrer^  being  founded  on  the  bill  itself,  necessarily 
admits  the  truth  of  the  facts  contained  in  the  bill,  or  in  that 
part  of  it  to  which  the  demurrer  extends;  and  therefore,  as  no 
fact  can  he  in  question  between  the  parties,  the  court  may 
immediately  proceed  to  pronounce  its  definitive  judgment  on 
the  demurrer;  which,  if  favourable  to  the  defendant,  puts  an 
end  to  so  much  of  the  suit  as  the  demurrer  extends  to.  A 
demurrer  thus  allowed  consequently  prevents  any  further  pro- 
ceeding. 

A  Plea  is  also  intended  to  prevent  further  proceeding  at 
large,  by  resting  on  some  point  founded  on  matter  stated  in  the 
plea;  and  it  therefore  admits,  for  the  purposes  of  the  plea,  the 
truth  of  the  facts  contained  in  the  bill,  so  far  as  they  are  not 
controverted  by  facts  stated  in  the  plea.  Upon  the  sufficiency 
of  this  defence,  the  court  will  also  give  immediate  judgment, 
supposing  the  facts  stated  in  it  to  be  true:  hut  the  judgment, 
if  favourable  to  the  defendant,  is  not  definitive  ;  for  the  truth 
of  the  plea  may  be  denied  by  A  Replication,  and  the  parties 
may  then  proceed  to  examine  witnesses,  the  one  to  prove  and 
the  other  to  disprove  the  facts  stated  in  the  plea.  The  repli- 
cation in  this  case  concludes  the  pleadings,  though  if  the  truth 
of  the  plea  is  not  supported,  further  proceedings  may  be  had, 
which  will  be  noticed  presently. 

An  Answer  generally  controverts  the  fact  stated  in  the  bill, 
or  some  of  them  ;  and  states  other  facts  to  show  the  rights  of 
the  defendant,  in  the  subject  of  the  suit ;  but  sometimes  it 
admits  the  truth  of  the  case  made  by  the  bill,  and  either  with 
or  without  stating  additional  facts,  submits  the  questions 
arising  upon  the  case,  thus  made,  to  the  judgment  of  the  court. 
If  an  answer  admits  the  facts  stated  in  the  bill,  or  such  of  them 
%  K  2 
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as  are  material  to  the  plaintiff's  case ;  and  states  no  new  facts, 
or  such  only  as  the  plaintiff  is  willing  to  admit,  no  further 
pleading  is  necessary ;  the  court  will  decide  on  the  answer, 
considering  it  as  true.  So  if  the  sole  ohject  of  the  suit  is  to 
obtain  a  discovery ,  there  can  he  no  proceeding  beyond  an 
answer  by  which  the  discovery  is  obtained.  But  if  necessary 
to  maintain  the  plaintiff's  case,  the  truth  of  the  answer,  or  of 
any  part  of  it,  may  be  denied,  and  the  sufficiency  of  the  bill 
may  he  asserted  by  a  replication,  which  in  this  case  also  con- 
eludes  the  pleadings  according  to  the  present  practice  of  the 
court. 

If  a  Demurrer  or  Plea  is  over-ruled  upon  argument,  the  de- 
fendant must  make  a  new  defence-  This  he  cannot  do  by  a 
second  demurrer  of  the  same  extent  with  that  overruled ;  for 
although,  by  a  standing  order  of  the  court,  a  cause  of  demurrer 
must  be  set  forth  in  the  pleading,  yet  if  that  is  overruled,  any 
other  cause  appearing  on  the  bill  may  be  offered  on  argument 
of  the  demurrer,  and,  if  valid,  will  be  allowed,  the  rule  of 
court  affecting  only  the  costs.  But  after  a  demurrer  has  been 
overruled,  new  defence  may  be  made  by  a  demurrer  less  ex- 
tended, or  by  plea  or  answer. — And  after  a  plea  has  been  over- 
ruled, defence  may  be  made  by  demurrer,  by  a  new  plea,  or  by 
an  answer,  and  the  proceeding  upon  the  new  defence  will  be 
the  same  as  if  it  had  been  originally  made. 

A  Disclaimer  neither  asserting  any  fact,  nor  denying  any 
right  sought  by  the  bill,  admits  of  no  further  pleading. 

Suits  thus  instituted  are  sometimes  imperfect  in  their  frame, 
or  become  so  by  accident  before  their  end  has  been  obtained ; 
and  the  interests  in  the  property  in  litigation  may  be  changed, 
pending  the  suit,  in  various  ways.— To  supply  the  defects 
arising  from  any  such  circumstances,  new  suits  may  become 
necessary,  to  add  to,  or  continue,  or  obtain  the  benefit  of,  the 
original  suit.  A  litigation  commenced  by  one  party,  some- 
times renders  necessary  a  litigation  by  another  party,  to  ope- 
rate as  a  defence,  or  to  obtain  a  full  decision  on  the  rights  of  all 
parties.  [And  bills  filed  for  this  purpose  are  termed  cross 
bUh?\ — Where  the  court  has  given  judgment  on  a  suit,  it  will 
in  some  cases  permit  that  judgment  to  be  controverted,  sus- 
pended, or  avoided  by  a  second  suit ;  and  sometimes  a  second 
suit  becomes  necessary  to  carry  into  execution  a  judgment  of 
the  court.  Suits  instituted  for  any  of  these  purposes  are  also 
commenced  by  bill ;  and  hence  arises  a  variety  of  distinctions 
of  the  kinds  of  bills  necessary  to  answer  the  several  purposes ; 
as  bills  of  review  (which  among  other  causes  may  he  brought, 
where  new  matter  is  discovered,  in  time,  after  the  decree 
made),  bills  of  revivor,  &c.  [See  3  Comm.  448.  &c.  and  tits. 
Revi&Vj  Revivor;'}  and  on  all  the  different  kinds  of  bills  there 
may  be  the  same  pleadings  as  on  a  bill  used  for  instituting  an 
original  suit. 

It  frequently  happens,  that  pending  a  suit,  the  parties  dis- 
cover some  error  or  defect  in  some  of  the  pleadings-  and  if  this 
can  be  rectified  by  amendment  of  the  pleadings,  the  court  will 
in  many  cases  permit  it.  This  indulgence  is  most  extensive  in 
the  case  of  bills :  which  being  often  framed  upon  an  inaccu- 
rate state  of  the  case,  it  was  formerly  the  practice  to  supply 
their  deficiencies,  and  avoid  the  consequences  of  errors  by 
special  replications:  but  this  tending  to  long  and  intricate 
pleading,  the  special  replication,  requiring  a  rejoinder  in  which 
the  defendant  might  in  like  manner  supply  defects  in  his 
answer,  and  to  which  the  plaintiff  might  sur- rejoin,  the  special 
replication  is  now  disused  for  this  purpose:  and  the  court 
will  in  general  permit  a  plaintiff  to  rectify  any  error  or  supply 
anv  defect  in  his  bill,  either  by  amendment  or  by  a  supple- 
mental bill,  and  will  also  permit,  in  some  cases,  a  defendant  in 
like  manner  to  complete  his  answer,  either  by  amendment  or 
by  a  further  answer. 

If  the  plaintiff  conceives  a  defendant's  answer  to  be  insuffi- 
cient to  the  charges  contained  in  the  bill,  he  may  take  ex- 
ceptions against  it,  on  which  it  is  referred  to  a  Master  to 
report,  whether  it  be  sufficient  or  not ;  to  which  report  ex- 
ceptions may  be  also  made.     The  answer,  replication,  and 


rejoinder,  &c.  being  settled,  and  the  parties  come  to  issue 
witnesses  are  examined  upon  interrogatories,  either  in  court' 
or  by  commission  in  the  country,  wherein  the  parties  usually 
join  ;  and  when  the  plaintiff*  and  defendant  have  examined 
their  witnesses,  publication  is  made  of  the  depositions,  and  the 
cause  is  set  down  for  hearing,  after  which  follows  the  decree. 

If  however  in  the  process  of  the  cause  the  parties  come  to  an 
issue  of  fact,  which  by  the  common  law  is  triable  by  a  jury, 
the  Lord  Chancellor,  in  this  case,  delivers  the  record  into  the 
King's  Bench  to  be  tried  there ;  and  after  trial  had,  the  record 
is  remanded  into  Chancery,  and  judgment  given  there.  Trials 
and  issues  at  law  are  frequently  directed  by  the  court,  which 
in  that  case  makes  an  interlocutory  decree  or  order,  that  after 
trial  the  parties  shall  resort  to  the  court  on  the  equity  re- 
served. 

Interlocutory  orders  and  decrees  are  also  made  on  other  oc- 
casions; as  for  injunctions  till  a  hearing,  where  the  injur? 
sustained  by  the  plaintiff  requires  such  immediate  interference. 
See  tit.  Injunction. 

If  the  plaintiff  dismisses  his  own  bill,  or  the  defendant 
obtains  the  dismissal  of  it  for  want  of  prosecution,  or  if  the 
decree  is  in  behalf  of  the  defendant,  the  bill  is  dismissed  with 
costs  to  be  taxed  by  a  master,  Stat.  4  and  5  An.  c.  16.  If  the 
defendant  does  not  appear,  on  being  served  with  the  process  of 
subpoena,  in  order  to  answer,  upon  affidavit  of  the  service  of 
the  writ,  an  attachment  issues  out  against  him  ;  and  if  a  non 
est  inventus  is  returned,  an  attachment  with  proclamation  goes 
forth  against  him  ;  and  if  lie  stands  further  out  in  contempt, 
then  a  commission  of  rebellion  may  be  issued,  for  apprehending 
him,  and  bringing  him  to  the  Fleet  prison ;  in  the  execution 
whereof  the  persons  to  whom  directed  may  justify  hreaking 
open  doors.  If  the  defendant  stands  further  in  contempt,  a 
serjeant  at  arms  is  to  be  sent  out  to  take  him  ;  and  if  he  cannot 
be  taken,  a  sequestration  of  his  land  may  be  obtained  till  he 
appears.  And  if  a  decree,  when  made,  is  not  obeyed,  being 
served  upon  the  party  under  the  seal  of  the  court,  all  the 
aforementioned  processes  of  contempt  may  issue  out  against 
him,  for  his  imprisonment  till  he  yields  obedience  to  it.— The 
Court  of  Chancery,  notwithstanding  its  very  extensive  power, 
binding  the  person  only,  and  not  the  estate  or  effects  of  the 
defendant.  And  in  this  sense,  we  presume,  it  is  said  that  it  is 
no  court  of  record.  1  Dan  v.  Ab.  7M).  and  Chan.  Rep.  19& 
Howard  v.  Suffolk.    See  Treatise  of  Equity — and  tit.  Costs. 

Where  there  is  any  error  in  a  decree  in  matter  of  law,  there 
may  be  a  bill  of  review,  which  is  in  nature  a  writ  of  error;  or 
an  appeal  to  the  House  of  Lords.  Old  authorities  have  been 
quoted,  that  a  writ  of  error  lies  returnable  in  B.  R. — and  that 
a  judgment  of  Chancery  may  be  referred  to  the  twelve  judges. 
4  Inst.  80  :  3  Bulst.  1 16.  But  it  is  now  usual  to  appeal  toth 
House  of  Lords;  which  appeals  are  to  be  signed  by  two 
counsel  of  eminence,  and  exhibited  by  way  of  petition ;  the 
petition  of  appeal  is  lodged  with  the  clerk  of  the  House  of 
Lords,  and  read  in  the  house,  whereon  the  appellee  is  ordered 
to  put  in  his  answer,  and  a  day  fixed  for  hearing  the  cause; 
and  after  counsel  heard,  and  evidence  given  on  both  sides,  the 
Lords  affirm  or  reverse  the  decree  of  the  Chancery,  and  finally 
determine  the  cause  by  a  majority  of  votes,  ccc.  Though  it  is 
to  he  observed  on  an  appeal  to  the  Lords  from  a  decrees 
Chancery,  no  proofs  will  be  permitted  to  be  read  as  evidence, 
which  were  not  made  use  of  in  the  Chancery.  Prca^ 
Cane.  212. 

For  further  matter  as  to  the  jurisdiction  of  the  couit,  iti 
modes  of  proceeding,  and  the  various  eases  wherein  it  reUcvw, 
&e.  vide  Comm.  Dig.  (2  v.)  tit.  Chancery,  and  Mr.  MitjbrSi 
treatise  before  quoted. 

There  are  several  statutes  relating  to  the  Court  of  Chancer/" 
By  stat.  28  E.  1.  c.  5.  the  Court  of  Chancery  is  to  follow  the 
king.  By  stat,  18  E.  3.  stat.  5.  the  oaths  of  the  clerks  m 
Chancery  are  appointed.  The  chancellor  and  treasurer  m** 
correct  errors  in  the  Exchequer.  Whosoever  shall  find  himsen 
grieved  with  any  statute,  shall  have  his  remedy  in  Chancery- 
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3(3  E.  3.  c.  9 :  SI  £.  3.  *tat.  1.  c.  12.  And  see  15  7?.  2.  c.  12  : 
17  R.  2.  c.  6.  ^  4  if.  8,  c.  9- 

No  subpoena,  or  other  process  of  appearance,  shall  issue  out 
of  Chancery,  &c.  till  after  a  bill  is  filed  (except  bill.>  for  injunc- 
tions to  stay  waste,  or  to  stay  suits  at  law  commenced),  and  a 
certificate  thereof  brought  to  the  subpoena  office*  Stat,  4  and 
5  An,  c.  16.  Persons  in  remainder,  or  reversion  of  any  estate, 
after  the  death  of  another,  on  making  affidavit  in  the  Court  of 
Chancery,  that  they  have  cause  to  believe  such  other  person 
dead,  and  his  death  concealed  by  the  guardian,  trustees,  or 
others,  may  move  the  lord  chancellor  to  order  such  guardian, 
trustees,  &c.  to  produce  the  person  suspected  to  be  concealed ; 
and  if  he  be  not  produced,  he  shall  be  taken  to  be  dead,  and 
those  in  reversion,  &e.  may  enter  upon  the  estate;  and  if  such 
person  be  abroad,  a  commission  may  be  issued  for  his  being 
viewed  by  commissioners.     Stat,  6  An.  c.  18. 

Infants  under  the  age  of  twenty-one  years,  seised  of  estates 
in  trust,  or  by  way  of  mortgage,  are  enabled  by  statute  to  make 
conveyances  thereof;  or  they  may  be  compelled  thereto,  by 
order  of  the  Court  of  Chancery,  &c.  upon  petition  and  hearing 
of  the  parlies  concerned.    See  tits.  Infant,  Lunatic. 

By  12  G.  L  c.  32  and  33.  the  power  of  the  Masters  in 
Chancery  in  England  was  abridged,  with  respect  to  the  suitors' 
money,  winch  is  now  to  lie  paid  into  the  Bank  of  England: 
and  an  additional  stamp  duty,  on  writs,  processes,  &c.  is  granted 
for  relief  of  the  suitors,  and  as  a  common  stock  of  the  Court  of 
Chancery. 

All  orders  and  decrees  made  and  signed  by  the  Master  of 
the  Rolls  shall  be  deemed  and  taken  to  be  good  and  valid  orders 
and  decrees  of  the  Court  of  Chancery ;  but  not  to  be  inrnlled 
till  signed  by  the  Lord  Chancellor,  and  subject  to  reversal,  &c. 
by  him.    Stat.  3  G.  2.  c.  30. 

Where  a  defendant  does  not  appear  after  subpoena  issued, 
but  keeps  out  of  the  way  to  avoid  being  served  with  the  pro- 
cess ;  on  affidavit  that  he  is  not  to  be  found,  and  suspected  to 
be  gone  beyond  sea,  or  to  abscond,  &e.  the  Court  of  Chancery 
will  make  an  order  for  his  appearance  at  a  certain  day;  a  copy 
of  which  order  is  to  be  published  in  the  London  Gazette,  Sec. 
and  then,  if  he  do  not  appear,  the  plaintiff's  bill  shall  be  taken 
pro  confesso,  and  the  defendant's  estate  sequestered,  &c.  But 
persons  out  of  the  kingdom,  returning  in  seven  years,  may  have 
a  rehearing  hi  six  months,  and  be  admitted  to  answer;  other- 
wise to  be  barred  by  final  decree-  See  staL  1  W*  £f  M.  4.  c.  36. 

By  1 2  G.  2,  c.  24.  part  of  the  suitor's  cash  is  to  be  placed  out 
at  interest,  for  defraying  the  charge  of  the  Accountant  Gene- 
ral's office,  in  England.  And  see  23  G.  2.  c.  25.  for  making 
good  deficiencies  to  the  clerk  of  the  Hanaper,  and  for  aug- 
menting the  income  of  the  Master  of  the  Rolls. 

By  1  G.  3.  c.  1.  §  6".  the  king  is  empowered  to  grant  a  sum 
not  exceeding  5000/.  per  annum  to  the  Chancellor. 

By  4?  G.  3.  c.  32.  part  of  the  suitor's  cash  unclaimed  to  he 
placed  at  interest,  to  be  applied  to  the  Accountant  General's 
third  clerk,  anil  other  purposes. 

By  5  G.  :>\  <\  2S.  80,000/.  of  the  suitor's  cash  was  placed  at 
interest;  and  200/.  per  annum  paid  thereout  half-yearly,  to 
each  of  the  eleven  masters  of  the  court,  and  400/.  per  annum 
additional,  under  46  G.  3.  c.  128. 

By  9  G,  3.  c.  19.  20,000/.  more  of  the  suitor's  money  was 
placed  at  interest:  out  of  which  UkV.  per  annum  is  paid  in 
salaries,  viz,  250l.  to  the  Accountant  General;  50/.  to  his  first 
clerk;  10/.  to  his  second  clerk;  and  120/.  to  his  fourth  clerk, 
in  lieu  of  all  fees.  TJie  residue  being  brought  to  account. 
By  4-6  G.  3.  c.  ]'2<).  further  claims  and  allowances  are  given  out 
of  the  same  funds  viz.  to  the  first  and  second  clerk,  ]00/.  ; 
third  clerk,  200/.;  fourth  clerk,  250/.;  fifth  and  sixth  clerks, 
180/. :  seventh  clerk,  200/, ;  and  also  180/.  per  annum  each  to 
four  additional  clerks  ;  and  20u/.  o  r  annum  to  the  Accountant 
General  for  furniture,  books,  and  stationery. 

By  14  G.  3.  c.  4$.  50,000/.  more  was  in  like  manner  placed 
out ;  and  out  of  the  interest  thereof,  and  the  surplus  interest 


under  12  G.  2.  c.  24;  5  G.  3.  c.  28:  and  9  G.  3.  c.  10.  the 
Chancellor  is  by  his  order  to  direct  the  rebuilding  of  the  Six 
Clerk's  Office,  and  apply  10,000/.  (and  by  20  G.  3.  c.  33. 
3000/.  more)  for  building  the  Registrar's  and  Accountant  Ge- 
neral's offices ;  to  be  vested  in  the  Accountant  General  and  hia 
processors* 

By  15  G.  3.  c.  22.  part  of  Lincoln's  Inn  garden  was  vested 
in  the  Accountant  General,  in  trust,  for  the  purposes  in  the 
last  act,  as  to  the  Registrar's  and  Accountant  General's  office. 

By  15  G.  3;  c.  56.  the  Lord  Chancellor  may  apply  certain 
sums  to  be  raised,  as  mentioned  in  14  G.  3.  for  the  purposes  of 
this  and  that  act ;  the  Six  Clerks'  Office  to  be  built  on  part  of 
Lincoln's-Inn  gardens  and  the  same  vested  in  the  Six  Clerks. 

The  stat.  17  G.  3.  c.  59.  regulates  the  leases  to  be  made 
from  time  to  time,  by  the  Master  of  the  Rolls  for  the  time 
being. 

By  stat.  32  G.  3.  c.  42.  300,000/.  further  is  to  be  employed 
in  building  offices  for  the  Masters  in  Chancery,  &c. 

By  £6  G.  3.  c.  128.  §  2.  the  Lord  Chancellor,  in  Great 
Britain,  is  empowered  to  order  an  annuity  of  1500/.  to  be  paid 
(out  of  the  suitor's  money  unapplied)  to  Masters  in  Chancery 
on  their  resigning  after  20  years'  standing :  or  in  case  of  per- 
manent in  fun  lit  v. 

See  36  G.  3.  c.  90:  6  G.  4.  c  74:  7  G.  4.  c  43;  1  IV.  4. 
cc.  36.  60.  65.  as  to  transfer  and  application  of  funds  of  infants 
and  other  incapacitated  persons,  &c.  under  the  authority  of 
Courts  of  Equity. 

For  other  parts  of  this  subject,  see  tits.  Accountant-General, 
Equity,  Infants,  Incapacitated  Persons Mortgages,  Injunc~ 
tion,  Interrogatories,  Lunatics,  Trustees,  &c.  &c. 

CHANGER.  An  officer  belonging  to  the  king's  mint, 
whose  office  consists  chiefly  in  exchanging  coin  for  bullion, 
brought  in  by  merchants  or  others:  it  is  written  after  the  old 
way,  cha anger.    Stat*  6*  H*  2.  e.  12. 

CHANTER,  cantaior.~]  A  singer  in  the  choir  of  a  cathe- 
dral chureh:  and  is  usually  applied  to  the  chief  of  the  singers. 
This  word  is  mentioned  in  13  Eliz.  c.  10.  At  St.  David's  ca- 
I  thedral  in  Wales,  the  chanter  is  next  to  the  bishop;  for  there 
is  no  dean.    Cam.  Brit  an. 

CHANTRY,  or  CHAUNTRY,  cantaria.*]  A  little  church, 
;  chapel,  or  particular  altar,  in  some  cathedral  church,  &c.  en- 
dowed with  lands,  or  other  revenues,  for  the  maintenance  of 
one  or  more  priests,  daily  to  sing  mass,  and  officiate  Divine 
service  for  the  souls  of  the  donors,  and  such  others  as  they  ap- 
pointed. See  stat.  1  E-  6.  c.  14.  which  in  effect  put  an  end  to 
these  chantries,  by  declaring  it  not  to  be  lawful  for  any  person 
to  enter  for  non-performance  of  the  conditions  on  which  they 
were  founded. 

Of  these  chantries,  mention  is  made  of  forty-seven  belonging 
to  St.  Paul's  church  in  London,  by  Dugdale,  in  his  history  of 
that  church. 

CHAPEL,  capella,  Fr.  chapelle.~\  Is  either  adjoining  to  a 
church,  for  performing  Divine  service ;  or  separate  from  the 
mother-church,  where  the  parish  is  wide,  which  is  commonly 
called  a  chapel  of  ease.  And  chapels  of  ease  are  built  for  the 
ease  of  those  parishioners  who  dwell  far  from  the  parochial 
church,  in  prayer  and  preaching  only  ;  for  the  sacraments, 
\jnarriages^\  and  burials,  ought  to  be  performed  in  the  paro- 
chial church,  2  Rol.  Abr.  340.  But  see  tit.  Marriage  as  to 
marriages  in  chapels,  and  as  to  building  churches  and  chapels 
in  populous  parishes.    See  7  find  8  G.  4.  c.  72. 

These  chapels  are  served  by  inferior  curates,  provided  at  the 
charge  of  the  rector.  &c.  And  the  curates  are  therefore  re- 
move aide  at  the  pleasure  of  the  rector  or  vicar;  but  chapels  of 
ease  may  be  parochial,  and  have  a  right  to  sacraments  and 
burials,  and  to  a  distinct  minister,  by  custom  ;  (though  subject 
in  some  respect  to  the  mother-church:)  and  parochial  chapels 
differ  only  in  name  from  parish  churches,  but  they  are  small, 
and  the  inhabitants  within  the  district  are  few.  In  some 
places  chapels  of  case  are  endowed  with  lands  or  tithes,  and  in 
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other  places  by  voluntary  contributions:  and  in  some  few  dis-  j 
triets  tlierc  are  chapels  which  baptize  and  administer  the  sa- 
craments, and  have  chapel- wardens  ;  but  these  chapels  are  not 
exempted  from  the  visitation  of  the  ordinary,  nor  the  parish* 
ioners  who  resort  thither  from  contributing  to  the  repairs  of 
the  mother-church,  especially  if  they  bury  there ;  for  the 
chapel  generally  belongs  io,  and  is,  as  it  were,  a  part  of  the 
mother-church ;  and  the  parishioners  are  obliged  to  go  to  the  | 
mother-church,  but  not  to  the  chapel.  2  Rul.  Abr.  28[).  And 
hence  it  is  said,  that  the  offerings  made  to  any  chapel  are  to 
be  rendered  to  the  mother-church ;  unless  there  be  a  custom 
that  the  chaplain  shall  have  them. 

Public  chapels  annexed  to  parish  churches  shall  be  repaired 
by  the  parishioners,  as  the  church  is  ;  if  any  other  perons  be  not 
bound  to  do  it.  2  Inst.  5St),  Besides  the  before  mentioned 
chapels,  there  tire  free  chapels,  perpetually  maintained  and  pro- 
vided with  a  minister,  without  charge  to  the  rector  or  parish  ; 
or  that  are  free  and  exempt  from  all  ordinary  jurisdiction  ;  and 
these  are  where  some  lands  or  rents  are  charitably  bestowed 
on  them.  Stat.  37  //.  8.  c.  4 :  1  E.  G.  c.  14,  There  arc  also 
private  chapelt*  built  by  noblemen  and  others,  for  piivate 
worship,  in  or  near  their  own  houses,  maintained  at  the  charge 
of  those  noble  persons  to  whom  they  belong,  and  provided  with 
chaplains  and  stipends  by  them  ;  which  may  be  erected  without 
leave  of  the  bishop,  and  need  not  be  consecrated,  though  they 
anciently  were  so,  nor  are  they  subject  to  the  jurisdiction  of  the 
ordinary. 

There  are  likewise  chapels  in  the  Universities  belonging  to 
particular  colleges,  which,  though  they  are  consecrated,  and 
sacraments  are  administered  there,  yet  they  are  not  liable  to 
the  visitation  of  the  bishop,  but  of  the  founder*  2  Inst*  363. — ■ 
See  tits,  Chun hes.  Marriage. 

By  stats.  7,  8  G.  4.  c.  SO.  §  2.  (9  Q.  4.  c.  5(1  §  2.  Ireland.) 
persons  unlawfully  and  maliciously  setting  lire  to  any  church 
or  chapel,  or  to  any  dissenting  chapel  duly  registered,  are  guilty 
of  felony,  and  shall  suffer  death  as  felons.  And  by  §  8.  persons 
riotously  and  tumultUoUsly  assembling,  and  by  force  demolish- 
ing, pulling  down,  or  destroying,  or  beginning  so  to  do,  any 
such  buildings,  are  also  guilty  of  felony,  punishable  in  like 
manner. 

CHAPELRY,  capeUauiaT]  Is  the  same  thing  to  a  chapel, 
as  a  parish  to  a  church ;  being  the  precinct  and  limits  thereof. 

CHAFE  HON,  Fr.~\  A  hood  or  bonnet,  anciently  worn  by 
the  knights  of  the  garter,  as  part  of  the  habit  of  that  noble 
order :  but  in  heraldry  it  is  a  little  escutcheon  fixed  in  the 
forehead  of  the  horses  that  draw  a  hearse  at  a  funeral, 

CI  IA  PIT  RES,  Lat.  capitula,  Fr.  Chapitres,  i.  e.  chapters 
of  a  book.]  Signify  in  our  common  law  a  summary  of  such 
matters  as  are  to  be  enquired  of,  or  presented  before  justices 
in  eyre,  justices  of  assize,  or  of  peace,  in  their  sessions.  Brit* 
lon>  cap*  3.  useth  the  word  in  this  signification  :  and  chapiters 
are  now  mo3t  commonly  called  articles,  and  delivered  by  the 
mouth  of  the  justice  in  hi<  charge  to  the  inquest  ;  whereas,  in 
ancient  times  (as  appears  by  Brackm  and  Britton),  they  were, 
after  an  exhortation  given  by  the  justices  for  the  good  obser- 
vation of  the  laws  and  the  king's  peace,  first  read  in  open 
court,  and  then  delivered  in  writing  to  the  grand  inquest,  for 
their  better  observance ;  and  the  grand  jury  were  to  answer 
upon  their  oaths  to  all  the  articles  thus  delivered  them,  and 
not  put  the  judges  to  long  and  learned  charges  to  little  or  no 
purpose,  for  want  of  remembering  the  same,  as  they  do  now, 
when  they  think  their  duty  well  enough  performed,  if  they 
only  present  those  few  of  many  misdemeanors  which  are 
brought  before  them  by  way  of  indictment. 

It  is  to  be  wished  that  this  order  of  delivering  written  arti- 
cles to  grand  juries  w*ere  still  observed,  whereby  crimes  would 
be  more  effectually  punished :  in  some  inferior  courts,  as  the 
court  leet,  &c.  in  several  parts  of  England,  it  is  usual  at  this 
day  for  stewards  of  those  courts  to  deliver  their  charges  in 
writing  to  the  juries  sworn  to  inquire  of  offences.    Horn,  in 


his  Mirror  of  Justices,  expresses  what  those  articles  were 
wont  to  contain.  Lib.  3,  cap.  (Its  Articles  in  Eure,  And  an 
example  of  articles  of  this  kind,  may  be  found  in  the  book  of 
assises,  F.  138, 

CHAPLAIN7,  capellanus.^  Is  most  commonly  taken  for 
one  that  is  depending  upon  the  king,  or  other  noble  person, 
to  instruct  him  and  his  family,  and  say  Divine  service  hi  bis 
house,  where  there  is  usually  a  private  chapel  for  that  purpose. 
The  king,  queen,  prince,  princess,  &c.  may  retain  as  many 
chaplains  as  they  please ;  and  the  king  s  chaplains  may  hold 
such  number  of  benefices  of  the  kings  gift,  as  the  king  shall 
think  fit  to  bestow  upon  them* 

An  archbishop  may  retain  eight  chaplains  ;  a  duke,  or  a 
bishop,  six  ;  marquis  or  earl,  live ;  viscount,  four ;  baron, 
knight  of  the  garter,  or  lord  chancellor,  three;  a  audits, 
marchioness,  countess,  baroness  (being  widows),  the  treasurer, 
and  controller  of  the  king  s  house,  the  king's  secretary,  dean 
of  the  chapel,  almoner,  and  Master  of  the  Rolls,  each  of  them 
two;  the  Chief  Justice  of  the  King's  Bench,  and  Warden  of 
the  Cinque  Ports,  one ;  all  which  chaplains  may  purchase  a 
licence  or  dispensation,  and  take  two  benefices  with  cure  of 
souls*    Stat.  21  H.  8  c.  13. 

But  both  the  livings  must  have  cure  of  souls ;  and  the  statute 
expressly  excepts  deaneries,  archdeaconries,  chuncellorships, 
treasurerships,  chanterships,  prebends,  and  sinecure  rectories. 
A  dispensation  in  this  case  can  only  be  granted  to  hold 
one  benefice  more,  except  to  clerks  who  are  of  the  privy  council, 
who  may  hold  three  by  dispensation.  By  the  canon  law,  no 
person  can  hold  a  second  incompatible  benefice,  without  a  dis- 
pensation :  and  in  that  case,  if  the  first  is  under  8/.  per  annum 
[in  the  kings  book],  it  is  so  far  void  that  the  patron  may 
present  another  clerk,  or  the  bishop  may  deprive  \  but  till 
deprivation,  no  advantage  can  be  taken  by  lapse.  See  tit. 
Ad  vow  son.— tint  independent  of  the  statute,  a  clergyman  by 
dispensations  may  hold  any  number  of  benefices,  if  they  are  all 
under  81.  per  annum,  except  the  last,  and  then  by  a  dispense 
tion  under  the  statute,  he  may  hold  one  more.  1  Comm.  392 
in  n.    Sec  Plurality. 

By  the  4Jst  canon  of  1603,  the  two  benefices  must  not  be 
further  distant  from  each  other  than  thirty  miles:  and  the 
person  obtaining  the  dispensation,  must  at  least  be  a  Master  of 
Arts  in  one  of  the  Universities.  But  the  provisions  of  this 
canon  are  not  enforced  or  regarded  in  the  temporal  courts. 
2  BL  Rep.  27       See  ante  tit.  Canon  Laiv. 

Also  every  Judge  of  the  King's  Bench  and  Common  Pleas; 
and  Chancellor  and  Chief  Baron  of  the  Exchequer,  and  the 
King's  Attorney  and  Solicitor- General,  may  each  of  them  have 
one  chaplain,  attendant  on  his  person,  having  one  benefice  with 
cure,  who  may  be  non-resident  on  the  same  by  stat.  25  tf.  8. 
c.  16. 

And  the  Groom  of  the  Stole,  Treasurer  of  the  King's 
Chamber,  and  Chancellor  of  the  Duchy  of  Lancaster,  may 
retain  each  one  chaplain.  Stat.  33  H.  8.  c  28.  But  the  chap 
lains  under  these  two  last  statutes  are  not  entitled  to  dispen- 
sations under  stat.  21  H.  8*  If  a  nobleman  hath  his  full  number 
of  chaplains  allowed  by  law,  and  retains  one  more,  who  has 
dispensation  to  hold  plurality  of  livings,  it  is  not  good.  Cro, 
Eliz.  723. 

If  one  person  has  two  or  more  of  the  titles  or  characters 
mentioned  in  staL  21  H.  8.  c,  13.  united  in  himself,  he  can 
only  retain  the  number  of  chaplains  limited  to  his  highest  de- 
gree. 4  Co.  QO.  The  king  may  present  his  own  chaplains,  i- 1- 
wailing  chaplains  in  ordinary,  to  any  number  of  livings  in  the 
gift  of  the  crown,  and  even  in  addition  to  what  they  hold 
upon  the  presentation  of  a  subject  without  dispensation  j  but  a 
king's  chaplain,  being  beneficed  by  the  king,  cannot  afterwards 
take  a  living  from  a  subject,  but  by  a  dispensation  according  to 
the  stat.  §29.  1  Salk.  161. 

A  person  retaining  a  chaplain,  must  not  only  be  capable 
thereof  at  the  time  of  granting  the  instrument  of  retainer, 
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but  he  must  continue  capable  of  qualifying  till  his  chaplain  is 
advanced;  and  therefore  if  a  duke,  earl,  &c.  retain  a  chaplain, 
and  die  ;  or  if  such  a  noble  person  be  attainted  of  treason  ;  or 
if  an  officer,  qualified  to  retain  a  chaplain,  is  removed  from 
his  office,  the  retainer  is  determined :  hut  where  a  chaplain 
hath  taken  a  second  benefice  before  his  lord  dieth,  or  as  at- 
tainted, &c.  the  retainer  is  in  force  to  qualify  him  to  enjoy  the 
benefices. 

And  if  a  woman  that  is  noble  by  marriage,  afterwards  mar- 
ries one  under  the  degree  of  nobility,  her  power  to  retain 
chaplains  will  be  determined  ;  though  it  is  otherwise  where  a 
woman  is  noble  by  descent,  if  she  marry  under  degree  of  no- 
bility, for  in  such  case  her  retainer  before  or  after  marriage  is 
good.  A  Baroness,  &c.  during  coverture,  may  not  retain  chap- 
lains ;  if  she  doth,  the  lord,  her  husband,  may  discharge  them, 
as  likewise  her  former  chaplains,  before  their  advancement. 
*  Rep. 

A  chaplain  must  be  retained  by  letters  testimonial  under 
hand  and  seal,  or  he  is  not  a  chaplain  within  the  statute  ;  so 
that  it  is  not  enough  for  a  spiritual  person  to  he  retained  by 
word  only  to  be  a  chaplain,  by  such  person  as  may  qualify  by 
the  statutes  to  hold  livings,  &c.  although  he  abide  and  serve 
as  chaplain  in  the  family.  And  where  a  nobleman  bath  retained 
and  thus  qualified  his  number  of  chaplains,  if  he  dismisses  ihem 
from  their  attendance  upon  any  displeasure,  after  they  are 
preferred,  yet  they  are  his  chaplains  at  large,  and  may  hold 
their  livings  during  their  lives;  and  such  nobleman,  though  he 
may  retain  other  chaplains  in  his  family,  merely  as  chaplains, 
he  cannot  qualify  any  others  to  hold  pluralities  whilst  the  first 
are  living:  for  if  a  nobleman  could  discharge  his  chaplain  when 
advanced,  to  qualify  another  in  his  place,  and  qualify  other 
chaplains,  during  the  lives  of  chaplains  discharged,  by  these 
means  he  might  advance  as  many  chaplains  as  he  would, 
whereby  the  statutes  would  be  evaded,  4  Rep*  [)0.  —  See 
further  tits.  A  d  vow  son  f  Parson,  3  Comm.  3ty2.  n. 

CHAPTER,  capitulum.~\  A  congregation  of  clergymen 
under  the  dean  in  a  cathedral  church:  congregatio  clericorum 
in  ecclcsia  cathedrali,  conrentnali,  reguluri,  vet  collegiata.  This 
collegiate  company  is  metaphorically  termed  capitulum,  signi- 
fying a  little  head,  it  being  a  kind  of  head,  not  only  to  govern 
the  diocese  in  the  vacation  of  the  bishoprick,  but  also  in  many 
things  to  advise  and  assist  the  bishop  when  the  see  is  full,  for 
which,  with  the  dean,  they  form  a  council.  Co.  Lit.  103.  The 
chapter  consists  of  prebendaries  or  canons,  which  are  some  of 
the  chief  nu  n  of  the  church,  and  therefore  are  called  capita 
ecclcsia:  :  they  are  a  spiritual  corporation  aggregate)  which  they 
cannot  surrender  without  leave  of  the  bishop,  because  he  hath 
Lin  interest  in  them  ;  they,  with  the  dean,  have  power  to  con- 
firm the  bishop's  grants:  during  the  vacancy  of  an  archbishop- 
rick,  they  are  guardians  of  the  spiritualities,  and  as  such  have 
authority,  hy  the  stat.  25  H.  8.  c.  21.  to  grant  dispensations; 
likewise  as  a  corporation  they  have  power  to  make  leases,  &c. 

When  the  dean  and  chapter  confirm  grants  of  the  bishop, 
the  dean  joins  with  the  chapter,  and  there  must  be  the  consent 
of  the  major  part;  which  consent  is  to  he  expressed  by  their 
fixing  of  their  seal  to  the  deed,  in  one  place,  and  at  one  time, 
either  in  the  chapter  house,  or  some  Other  place;  and  ibis  con- 
sent is  the  will  of  many  joined  together.  Dyer,  233.  They 
had  also  a  check  on  the  bishop  at  common  law ;  for  till  stat. 
32  H.  S.  c.  28.  his  grant  or  lease  would  not  have  bound  his 
successors,  unless  confirmed  by  the  dean  and  chapter. 
1  Inst.  103. 

A  chapter  is  not  capable  to  take  by  purchase  or  gift,  without 
the  dean,  who  is  the  head  of  the  bod//  ;  but  there  nun  be  a 
chapter  without  a  dean,  as  a  chapter  of  the  collegiate  church 
of  Southwell;  and  grants  by,  or  to  them,  are  as  effectual  as  ' 
other  grants  by  dean  and  chapter.  Yet  where  there  are  chap- 
ters without  deans,  they  are  not  properly  chapters ;  and  the 
chapter  in  a  collegiate  church,  where  there  is  no  episcopal  see, 
as  at  Westminster  and  Windsor,  is  more  properly  called  a 
college. 


Chapters  are  said  to  have  their  beginning  before  deans ;  and 
formerly  the  bishop  had  the  rule  and  ordering  of  things  with- 
out a  dean  and  chapter,  which  were  constituted  afterwards :  and 
all  the  ministers  within  his  diocese  were  as  his  chapter,  to  assist 
him  in  spiritual  matters.  2  Hot.  Rep*  454.  3  Co.  75.  The 
bishop  hath  the  power  of  visiting  the  dean  and  chapter:  but 
the  dean  and  chapter  have  nothing  to  do  with  what  the  bishop 
transacts  as  ordinary.  :>  Rep.  7~>.  Though  the  bishop  and 
chapter  are  but  one  body,  yet  their  possessions  arc  for  the  most 
part  divided  ;  as  the  bishop  hath  his  part  in  right  of  his  bishop* 
rich  ;  the  dean  hath  a  part  in  right  of  his  dean  en/  ;  and  each 
prebendary  hath  a  certain  part  in  right  of  his  prebend ;  and 
each  too  is  incorporated  by  himself. 

Deans  and  chapters  have  some  of  them  ecclesiastical  jurisdic- 
tion in  several  parishes  (besides  that  authority  thev  have  within 
their  own  body),  executed  by  their  officials;  also  temporal 
jurisdiction  in  several  manors  belonging  to  them,  in  the  same 
manner  as  bishops,  where  their  stewards  keep  courts,  &c.  2  RoL 
Abr<  22,0.  It  has  been  observed,  that  though  the  chapter  have 
distinct  parcels  of  the  bishop's  estate  assigned  for  their  mainte- 
nance, the  bishop  hath  little  more  than  a  power  over  them  in  his 
visitations,  and  is  scarce  allowed  to  nominate  half  of  those  to 
their  prebends,  who  were  originally  of  his  family  :  but  of  com- 
mon right  it  is  said  he  is  their  patron.  RoL  Ibid. — They  are 
'  now  sometimes  appointed  by  the  king,  sometimes  by  the  bishop, 
and  sometimes  elected  by  each  other,  1  Comm.  383.  See  fur- 
ther tits.  Dean,  Prebend. 

CHARGE  AND  DISCHARGE,  A  charge  is  said  to  he 
a  thing  done  that  binrleth  him  that  doth  it,  or  that  which  is  his, 
to  the  performance  thereof:  and  discharge  is  the  removal,  or 
taking  away  of  that  charge.  Terntes  de  Ley.  Land  may  be 
charged  divers  ways  ;  as  by  grant  of  rent  out  of  it,  by  statu tes, 
judgments,  conditions,  warrants,  he.  Lands  in  fee-simple  may 
he  charged  in  fee:  and  where  a  man  may  dispose  of  the  land 
itself,  he  may  charge  it  by  a  rent,  or  statute,  one  way  or  other. 
Lit.  sect.  fil-S,  Moor  Ca  12*}.  Dyer,  10,  If  one  charge  land 
in  tail,  and  land  in  fee-simple,  and  die;  the  land  in  fee  only 
shall  be  chargeable,    lira.  Cha.  9- 

Lands  intailed  may  be  charged  in  fee,  if  the  estate- tail  he 
cut  offby  recovery  :  if  tenant  in  tail  charge  the  land,  and  after 
levy  a  fine  or  suffer  a  recovery  of  the  lands,  to  his  own  use  ; 
this  confirms  the  charge,  and  it  shall  continue,  I  Rep.i}\. 
A  tenant  for  life  charges  the  land,  and  then  makes  a  fet  if  linen  t 
to  a  stranger,  or  doth  waste,  e^c.  whereby  it  is  forfeited,  he  in 
reversion  shall  hold  it  charged  during  his  (the  tenant's)  life* 
and  if  one  have  a  lease  for  life  or  years  of  land,  and  grant  a 
rent  out  of  it ;  if  after  he  surrenders  his  estate,  yet  the  charge 
shall  continue  so  long  as  the  estate  had  endured,  in  ease  it  had 
not  been  surrendered.    1  Rep.  6'7-  1 Dyer,  1 0. 

If  one  Join  ten  ant  charge  land,  and  after  release  to  his  com- 
panion and  die,  the  survivor  shall  hold  it  charged :  but  if  it 
had  come  to  him  by  survivorship,  it  would  be  otherwise. 
6'.  Rep.  7 f>.  1  Shep.  Abr.  325.  He  that  hath  a  remainder  or 
reversion  of  land  may  charge  it ;  because  of  the  possibility  that 
the  land  will  come  into  possession,  and  then  the  possession  shall 
be  charged.  But  where  one  leases  land  for  life,  and  grants 
the  reversion  or  remainder  over  to  A.  H.  who  charges  the  land, 
and  dies,  and  the  tenant  for  life  is  heir  to  the  fee ;  in  this  case 
he  shall  hold  it  discharged,  for  he  had  the  possession  by  pur- 
chase, though  he  had  thejee  by  descent.  Bro.  11.15.  1  Rep, 
62. 

If  a  rent  be  issuing  out  of  a  house,  Sic.  and  it  falls  down, 
the  charge  shall  remain  upon  the  soil.  ()  E.  4,  20.  But  when 
the  estate  is  gone  upon  which  the  charge  was  grounded,  there, 
generally,  the  charge  is  determined.  Co.  LtL  34*).  And  in  all 
eases  where  any  executory  thing  is  created  by  deed,  there  by 
consent  of  all  the  parties  it  may  be  by  deed  defeated  and  dis- 
charged. 10  Rep.  4*J-  See  tits.  Estate,  Limitations,  Mort- 
gage, Sfc. 

CHARITABLE  CORPORATION.  A  society  of  persons 
in  the  late  reign  obtained  a  statute  to  lend  money  to  indus- 
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trious  poor,  at  5l.  per  cent,  interest  on  pawns  and  pledges,  to 
prevent  their  falling  into  the  hands  of  the  pawn-brokers,  and 
therefore  they  were  called  the  Charitable  Corporation:  hut 
they  likewise'took  5/-  per  cent,  for  the  charge  of  officers,  ware- 
houses, &e.  And  in  the  fifth  year  of  King  G.  2.  the  chief 
officers  of  this  corporation,  by  connivance  of  the  principal 
directors,  absconded  and  broke/  and  defrauded  the  public  pro- 
prietors of  great  sums ;  for  the  relief  of  the  sufferers  wherein, 
as  to  part  of  their  losses,  several  statutes  were  made  and  en- 
acted.   See  stats.  5  G.  2.  cc.  31,  32.   7  G.  2.  c.  11. 

CHARITABLE  USES.    The  laws   against   devises  in 
mortmain  (see  that  title)  do  not  extend  to  any  thing  but  super- 
stitious uses ;  it  is  therefore  held,  that  a  man  may  give  lands 
for  the  maintenance  of  a  school,  an  hospital,  or  any  other  cha- 
ritable uses.    But  as  it  was  apprehended,  from  recent  experi- 
ence, that  persons  on  their  death  beds  might  make  large  and 
improvident  dispositions,  even  for  these  good  purposes,  and 
defeat  the  political  end  of  the  statutes  of  mortmain,  it  is  there- 
fore enacted  by  stat.  9  G.      c.  36.  that  no  lands  or  tenements, 
or  money  to  be  laid  out  thereon,  shall  be  given  for,  or  charged 
with,  any  charitable  uses  whatsoever,  unless  by  deed  indented, 
executed  in  the  presence  of  two  witnesses,  twelve  calendar 
months  before  the  death  of  the  donor  ;  and  enrolled  in  the  Court 
of  Chancery  within  six  months  after  its  execution  (except  Stock 
in  the  public  funds,  and  which  must  be  transferred  at  least  six 
calendar  months  previous  to  the  donor's  death) ;  and  unless 
such  gift  be  made  to  take  effect  immediately  and  he  without 
power  of  revocation ;  and  that  all  other  gifts  shall  be  void. 
The  Two  Universities,  their  colleges,  and  the  scholars  on  the 
foundation  of  the  colleges  of  Eton,  Winchester,  and  Westmin- 
ster, arc  exempted  out  of  this  act ;  hut  with  the  proviso,  that 
no  college  shall  be  at  liberty  to  purchase  more  advowsons  than 
are  equal  in  number  to  one  moiety  of  the  fellows  or  students 
ontheirfoundations. 

A  grant  of  lands  in  trust  perpetually  to  repair,  and  if  need 
be,  rebuild  a  vault  and  tomb  standing  on  the  land,  and  permit 
the  same  to  be  used  as  a  family  vault,  is  not  within  the  above- 
mentioned  statute.  6  Taunt.  35<J.  $  M,  cy  S.  407*  S.  C.  2. 
Marsh*  ()\. 

If  there  be  a  deed  one  limitation  in  which  is  within  the  above 
stat.,  the  other  limitations  in  the  same  deed,  which  are  not 
within  that  act,  are  not  therefore  avoided.    Id.  Ibid. 

A  conveyance  of  copyhold  lands  to  charitable  uses  in  the 
life  time  of  the  party,  is  within  the  stats.  3  B.  §  A.  149-  and 
therefore  must  be  made  pursuant  to  that  act. 

Corporations  are  excepted  out  of  the  statutes  of  Wills  (32  H. 
8  c.  1.  34?  H.  8.  c.  5.  See  tits.  Devise,  Wills,)  to  prevent  the 
extension  of  gifts  in  mortmain  ;  but  now  by  construction  of 
stat.  43  Eliz.  c.  4.  (see  the  next  paragraph)  it.  is  held  that  a  de- 
vise to  a  corporation  for  a  charitable  use  is  valid,  as  operating 
in  the  nature  of  an  appointment,  rather  than  of  a  bequest. 
And  indeed  the  piety  of  judges  hath  formerly  carried  them 
great  lengths  in  supporting  charitable  uses  (Pre.  Ch.  2?2)  ;  it 
being  held  that  the  stat.  of  Eliz.  which  favours  appointments 
to  charities,  supersedes  and  repeals  all  former  statutes:  (Gilb. 
Rep.  45.  1  P.  Wms.  248.)  and  supplies  all  defects  of  insurances. 
{Duke,  84.)  And  therefore  not  only  a  devise  to  a  corporation, 
but  a  devise  by  a  copyhold  tenant,  without  surrender  to  the 
use  of  his  will,  and  a  devise,  nay  even  a  settlement  by  tenant 
in  tail  without  either  fine  or  recovery,  if  made  to  a  charitable 
use,  is  good  by  way  of  appointment.  Moor,  890.  2  Fern. 
453  Pre.  Ch.  16.  2  Comm.  375. 

The  king  as  parens  patriot  has  the  general  supcrintendancc 
of  all  charities,  which  he  exercises  by  the  Lord  Chancellor. 
And  therefore  whenever  it  is  necessary,  the  Attorney  General, 
at  the  relation  of  some  informant,  who  is  usually  called  the 
relator,  files  ex  officio,  an  information  in  the  Court  of  Chancery, 
to  have  the  charity  properly  established.  Also  by  stat.  43  Eliz. 
c.  4.  authority  is  given  to  the  Lord  Chancellor  or  Lord  Keeper, 
and  to  the  Chancellor  of  the  Duchy  of  Lancaster,  respec- 
tively, to  grant  commissions  under  their  several  seals,  to  en- 


quire into  any  abuses  of  charitable  donations,  and  rectify  the 
same  by  decree ;  which  may  be  reviewed  in  the  respective 
courts  of  the  several  chancellors,  upon  exceptions  taken  thereto. 
But,  though  this  is  done  in  the  Petty  Bag  Office  in  the  Court 
of  Chancery,  because  the  commission  is  there  returned,  it  ia 
not  a  proceeding  at  common  law,  but  treated  as  an  original 
cause  in  the  court  of  Equity.  The  evidence  below  is  not  taken 
down  in  writing,  and  the  respondent  in  his  answer  to  the  ex- 
ceptions may  allege  what  new  matter  he  pleases ;  upon  which 
they  go  to  proof,  and  examine  witnesses  in  writing  upon  all 
the  matters  in  issue:  and  the  court  may  decree  the  respondent 
to  pay  all  the  costs,  though  no  such  authority  is  given  by  the 
statute.  An  appeal  lies  from  the  chancellor's  decree  to  the 
House  of  Peers,  notwithstanding  any  loose  opinion  to  the  con- 
trary,   3  Com.  427* 

CHARITY.  Whenever  a  charitable  object  fails,  from 
whatever  cause,  the  crown  has  a  right  to  interfere,  and  direct 
to  what  charitable  purpose  the  fund  shall  be  applied.  Simm 
v.  Barber.  Danger  v.  Druce.  1  Tandy n  14.  32,  The  Court 
will  not  administer  the  funds  of  a  foreign  Charity.  Id.  79- 
Charitable  Funds  in  Ireland  arc  administered  by  certain  com- 
missioners appointed  by  the  Irish  act,    40  G.  3.  c.  75. 

Lands  given  to  alms  and  aliened,  may  be  recovered  by  the 
donor.    13  Ed.  I.e.  41. 

Lands,  &c.  may  be  given  for  the  maintenance  of  houses  ot 
correction,  or  of  the  poor,  stat.  35.  Eliz.  c.  7-  §  27.  See  tit. 
Prisoners. 

Money  given  to  put  out  apprentices,  either  by  parishes  or 
public  charities,  to  pay  no  duty.  8  Ann.  c.  9.  §  40.  See  tit 
Apprentices. 

A  bequest  of  money  to  put  out  children  as  apprentices,  is  a 
public  Charity  within  this  statute.  Burr.  S.  C.  6$T. 
Sou  this  subject  treated  al  length  under  tit.  Mortmain. 
The  stat.  52  G.3.  c.  101.  provides  that  in  all  cases  of 
breach,  or  supposed  breach,  of  any  trust  created  for  charitable 
pnrposes,  or  whenever  the  order  of  a  court  of  equity  may  be 
necessary  for  the  administration  of  any  such  trust,  any  two 
persons  may  present  a  petition  to  the  Lord  Chancellor,  Lord 
Keeper,  &c!  Master  of  the  Rolls  or  Court  of  Exchequer,  praying 
relief,  and  which  shall  be  heard  in  a  summary  way  upon  affida- 
vits, &c. ;  and  the  order  made  thereupon  shall  be  conclusive, 
unless  appeal  be  made  within  two  years  to  the  House  of  Lords. 
Every  petition  shall  be  signed  by  the  party,  and  attested  by  the 
solicitor,  and  allowed  by  the  Attorney  or  Solicitor  General. 

The  stat.  52  G.  3.  c.  102.  for  registering  and  securing  of 
charitable  donations,  directs  a  memorial  or  statement  of  all  real 
Lind  personal  estates,  and  of  the  annual  income,  investment, 
and  general  and  particular  objects  of  all  charities,  and  charita- 
ble  donations  for  the  benefit  of  poor  persons  in  England  and 
Wales,  which  shall  have  been  or  may  hereafter  be  founded, 
with  the  names  of  the  founders  or  benefactors,  and  of  the 
person  in  whose  custody  the  deeds  relating  thereto  ma?  ■*? 
and  the  trustees,  feoffees,  and  possessors  of  the  estates,  snail 
be  registered  by  such  trustees,  &c.  in  the  office  of  the  clerk  of 
the  peace,  within  which  such  poor  persons  shall  be, 

CHARITIES.  By  58  G.  3.  c.  {)].  his  Majesty  is  empow- 
ered to  appoint  commissioners  to  enquire  into  the  nature  an 
management  of  charities  in  England  and  Wales,  connected  KM 
education,  and  to  report  thereon  half  yearly  to  his  Majesty  m 
Parliament.  By  stat.  59  G.  3.  c.  81.  the  powers  ol  this  art 
are  extended  to  all  charities  and  charitable  donations,  and  insti- 
tutions whatever,  in  England  and  Wales;  and  by  c  9h  <»  w 
same  session,  the  commissioners  arc  authorised  to  make  app 
cation  to  Courts  of  Equity  regarding  the  management  at  «e 
states  and  funds  belonging  to  any  such  Charities.  The 
Universities  and  the  Colleges  therein,  the  Colleges  of  tm 
Westminster,  and  Winchester,  the  Charter  House,  Harrow, 
and  Rugby  Schools,  all  cathedrals,  colleges,  and  free  scncM 
having  special  visitors,  and  all  Jewish,  Quaker,  or  ltouwa 
Catholic  places  of  education,  are  exempted  from  the  operatu 
of  the  act. 
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The  powers  of  the  above  acts  continued  by  several  acts,  and 
expired  1st  July,  18.30.  By  1  and  2  W.  4,  c.  34.  his  Majesty 
may  appoint  twenty  commissioners  to  examine  and  investigate 
all  funds  destined  for  education  of  the  poor,  or  for  charities,  in 
England  and  Wales;  and  to  investigate  all  frauds  and  abuses, 
or  misconduct  in  their  management :  the  commissioners,  or 
five  of  them,  to  report  half  yearly.  No  remuneration  to  be 
made  to  any  commissioner  who  is  a  member  of  Parliament, 
nor  to  any  more  than  ten  commissioners,  but  their  travelling 
expences  to  be  allowed-  If  the  estates  or  funds  cannot  be 
applied  to  the  purpose  for  which  they  were  destined,  the  com- 
missioners are  to  report  specially.  The  commissioners  have 
power  to  require  trustees  and  managers  of  Charities,  &c.  to 
render  an  account  of  the  funds,  but  no  such  person  is  to  be 
obliged  to  travel  more  than  ten  miles  from  his  abode.  The 
commissioners  may  examine  on  oath  :  all  examinations  taken 
before  them  are  to  be  transmitted  to  the  secretary  of  the  com- 
missioners, at  their  office  in  Westminster.  Persons  summoned 
and  wilfully  omitting  to  appear,  or  produce  deeds,  papers,  &c. 
shall  be  liable  to  he  fined  by  the  Courts  of  King's  Rench  or 
Exchequer,  The  Universities  and  Schools  above-mentioned 
are  exempted  from  the  act,  as  are  also  Charities  and  Institu- 
tions supported  by  voluntary  contribution.  The  act  is  to 
continue  in  force  till  1st  Sept.  1833,  and  the  end  of  the  next 
session  of  Parliament :  and  see  the  2  and  3  W*  4.  c.  57.  con* 
tinuing  and  extending  the  provisions  of  59  G.  3.  c.  Ql.,  for 
facilitating  applications  tn  Courts  of  Equity  regarding  the 
management  of  Estates  of  Charities. 

CHAURE  OF  LEAD.  A  quantity  of  lead  consisting  of 
thirty  pig?)  each  pig  containing  six  stone  wanting  two  pounds, 
and  every  stone  being  twelve  pounds,  Asslsa  de  pondcribus. 
Rob.  3.  R.  Scot,  cap~l22. 

CHART  As  A  word  made  use  of  not  only  for  a  chaffer*  for 
the  holding  an  estate  ;  but  also  a  statute.    Sue  Magna  Charta. 

CHARTE.  A  cart ,  chart,  or  plan  which  mariners  use  at 
sea,  mentioned  in  staL  14*  Car.  2  c.  33. 

CHARTEL,  Fr.  cartel,]  A  letter  of  defiance,  or  challenge 
to  a  single  combat:  in  use  heretofore  to  decide  difficult  con- 
troversies at  law,  which  could  not  otherwise  be  determined. 
Blount.  A  cartel  is  now  used  for  the  instrument  or  writing  for 
settling  the  exchange  of  prisoners  of  war  :  and  a  cartel  ship,  for 
the  ship  used  on  such  occasion,  which  is  privileged  from  capture. 

CHARTER,  Lat.  charta,  Fr.  chartrcs,  i.e.  instrumental 
Is  taken  in  our  law  for  written  evidence  of  things  done 
between  man  and  man  ;  whereof  Bractou,  lib.  2.  cap.  26.  says 
thus,  Fiunt  al'uptanda  donat tones  in  script  is,  sicitt  in  chartis,  ad 
per  pet  nam  ret  tncmoriam,  propter  breven  homhtum  vitam,  eye 
And  Britlon,  in  his  3{Jth  chapter,  divides  charters  into  those  of 
the  king,  and  those  of  plicate  persons*  Charters  of  the  king 
are  those  whereby  the  king  passeth  any  grant  to  any  person  or 
body  politic ;  as  a  charier  of  exemption,  of  privilege,  &c. 
See  tit.  King, 

Charier  of  Pardon ,  whereby  a  man  is  forgiven  a  felony,  oi 
other  offence  committed  against  the  king's  crown  and  dignity  ; 
and  of  these  there  are  several  sorts.    See  tit.  Pardon. 

Charter  qf  the  forest,  wherein  the  laws  of  the  forest  are  com- 
prised, such  as  the  charter  of  Canutus,  eye.  Kitch.  314:  Fleta, 
lib.  3.  e.  14-. 

Charters  of  private  persons  arc  deeds  and  instruments  for  the 
conveyance  of  lands,  &c.  And  the  purchaser  of  lands  shall 
have  all  the  charters,  deeds,  and  evidences  as  incident  to  the 
same,  and  for  the  maintenance  of  his  title.  Co.  Lit.  6*.  Char- 
ters belong  to  a  feoffee*  although  they  be  not  sold  to  him,  where 
the  feoffer  is  not  bound  to  a  general  warranty  of  the  land  ;  fcr 
there  they  shall  belong  to  the  feofter,  if  they  he  sealed  deeds 
or  wills  in  writing  ;  but  other  charters  go  to  the  tertenant. 
Moor.  Ca.  u'87-  The  charters,  belonging  to  the  feoffor  in  case 
of  warranty  the  heir  shall  have.,  though  he  hath  no  land  by 
descent,  for  the  possibility  of  descent  after.  1  Pep.  1 .  See  tit. 
Magna  Chart  a. 

VI 1 A  UTE  RER.    In  Cheshire,  a  freeholder  is  called  by  this 
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name.  Sir  P.  Ley's  Antiq.fol.  356.  It  is  commonly  used  for 
the  person  who  charters  a  ship  for  a  vovage. 

CHARTER-PARTY,  Lat.  ckarta  partita,  Fr.  chmire 
partly  i.  e.  a  deed  or  writing  divided.]  Is  what  among  mer- 
chants and  sea-faring  men  is  commonly  called  a  pair  of  inden- 
tures, containing  the  covenants  and  agreements  made  between 
them,  touching  their  merchandise  and  maritime  affairs.  2  Inst. 
6'73.  Charter  parties  of  affreightment  settle  agreements,  as 
to  the  cargo  of  ships,  and  bind  the  master  to  deliver  the  goods 
in  good  condition  at  the  place  of  discharge,  according  to  agree- 
ment ;  and  the  master  sometimes  obliges  himself,  ship,  tackle 
and  furniture,  for  performance.  See  the  subject  fully  treated, 
Abbott  on  Shipping,  part  3.  cap.  E  tit.  of  the  Contract  of 
Affreightment  by  Charter-party:  and  see  Bac  Ab.  Merchant 
(  H )  of  Charter-parties. 

The  common  law  construes  charter  parties,  as  near  as  may 
be,  according  to  the  intention  of  them,  and  not  according  to 
the  literal  sense  of  traders,  or  those  that  merchandize  by  sea; 
but  they  must  be  regularly  pleaded.  In  covenant  by  charter- 
party,  that  the  ship  should  return  to  the  river  of  Thames,  by 
a  certain  time,  dangers  of  the  sea  excepted,  and  after,  in  the 
voyage,  and  within  the  time  of  the  return,  the  ship  was  taken 
upon  the  sea  by  pirates,  so  that  the  master  could  not  return 
at  the  time  mentioned  in  the  agreement ;  it  was  adjudged  that 
this  impediment  was  within  the  exception  of  the  charter-party* 
which  extends  as  well  to  any  danger  upon  the  sea  by  pirates 
and  men  of  war,  as  dangers  of  the  sea  by  shipwreck,  tempest, 
&c.  Stile,  132.  2  RoL  Ab.  248.  So  where  a  charter-party  pf 
affreightment,  provided  that  in  case  of  the  "  inability  of  the 
ship  to  execute  or  proceed  on  the  service/'  certain  persons 
should  be  at  liberty  to  make  such  abatement  out  of  the  freight 
as  they  should  think  reasonable  :  held,  that  an  inability  of  the 
ship  to  proceed  to  sea  for  want  of  men  to  navigate  her,  wa- 
within  the  proviso;  although  such  want  of  men  proceeded 
from  the  ravages  of  the  small-pox  amongst  the  original  crew, 
the  death  of  some,  and  the  desertion  of  others  from  fear  of  the 
distemper,  and  an  impossibility  of  procuring  others  on  the  spot 
in  their  room.    Beat  son  v.  Shank.  S  East,  233. 

Whether  a  Charter-party  is  under  Seal  or  not,  an  action 
grounded  on  it  must  be  in  the  name  of  the  party,  and  not  pf 
another  to  whom  he  may  have  assigned  his  interest.  10  East, 
279  :  2  Taunt.  407:  2  Ne&.  Rep.  41 E  By  a  Charter-party 
on  a  voyage  from  Liverpool  to  the  West  Indies,  and  from 
thence  to  Loudon  or  Liverpool,  it  was  agreed  that  a  brig 
should  be  made  staunch,  and  during  the  voyage  kept  tight, 
staunch,  and  strong,  at  the  owners  expence,  and  that  the 
freighter  should  pay  freight  at  200/.  per  month,  for  any  time 
beyond  six  months  that  she  might  be  employed,  the  pay  to 
commence  from  the  day  of  sailing  until  her  arrival  into  dock 
at  the  homeward  port  of  discharge.  The  vessel  was  obliged 
to  remain  28  days  at  St.  Domingo,  for  the  purpose  of  repairs, 
being  done  at  the  expence  of  the  owner;  it  was  held  that 
during  these  days  the  vessel  was  employed  by  the  freighter 
within  the  terms  of  the  Charter-partv.  5  Barn,  C.  : 
7  Dole,     By.  818. 

A  ship  is  freighted  at  so  much  per  month  that  she  shall  be 
out,  covenanted  to  be  paid  after  her  arrival  at  the  port  of 
London  ;  the  ship  is  cast  away  coming  up  from  the  Downs, 
but  the  lading  is  all  preserved,  the  f  reight  shall  in  this  case  be 
paid  ;  for  the  money  becomes  due  monthly  by  the  contract, 
and  the  place  mentioned  is  only  to  ascertain  where  the  money 
is  to  be  paid,  and  the  ship  is  intitled  to  wages,  like  a  mariner, 
that  serves  by  the  month,  who  if  he  dies  in  the  voyage,  his 
executors  are  to  be  answered  prorata.  Molloy  de  Jur.  Maritim. 
2fi0.  If  a  part  owner  of  a  ship  refuse  to  join  with  the  other 
owners  in  setting  out  of  the  ship,  he  shall  not  be  entitled  to  his 
share  of  the  freight ;  but  by  the  course  of  the  Admiralty,  the 
other  owners  ought  to  give  security  if  the  ship  perish  in  the 
vovage,  to  make  good  to  the  owner  standing  out,  his  share 
of  the  ship.  Sir  L.  Jenkins,  in  a  case  of  this  nature,  certified 
that  by  the  Law  Marine  and  course  of  the  Admiral tv,  the 
2  F 
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plaintiff  was  to  have  no  share  of  the  freight ;  and  that  it  was 
so  in  all  places,  for  otherwise  there  would  be  no  navigation. 
Lex  MercaL  See  tits.  Admiralty,  Freight,  Insurance:  and 
see  the  subject  learnedly  discussed,  Ld.  Tcnterden  on  Ship- 
ping,  pari  3.  chap.  1  :  Bac.  Ah.  Merchant,  Charter-parties* 
(7th  ed.) 

CHARTIS  REDDENDIS.  An  ancient  writ  which  lay 
against  one  that  had  charters  of  feoffment  entrusted  to  his 
keeping,  and  refused  to  deliver  them.    Reg.  Orig.  159- 

CHASE,  Fr.  cliasse.^  In  its  general  signification  is  a  great 
quantity  of  woody  ground  lying  open,  and  privileged  for  wild 
beast  and  wild  fowl  :  and  the  beasts  of  chase  properly  extend 
to  the  buck,  doe,  fox,  martin  and  roe;  and  in  common  and 
legal  sense  to  all  the  beasts  of  the  forest.    Co.  LiL  233. 

A  chase  differs  from  a  park  in  that  it  is  not  inclosed  ;  and 
also  in  that  a  man  may  have  a  chase  in  another  man's  ground, 
as  well  as  in  his  own  r  being  indeed  the  liberty  of  keeping 
beasts  of  chase  or  royal  game  therein,  protected  even  from  the 
owner  of  the  land,'  with  a  power  of  hunting  them  thereon. 
2  Comm,  3$. 

But  if  one  have  a  chase  within  a  forest,  and  he  kill  or  hunt 
any  stag  or  red  deer,  or  other  beast  of  the  forest,  he  is  ftncable. 
1  Jones's  Rep.  278. 

A  chase  is  of  a  middle  nature  between  a  forest  and  a  park, 
being  commonly  less  than  a  forest,  and  not  endowed  with  so 
many  liberties,  as  the  courts  of  attachment,  swainmote,  and 
justice-seat;  though  of  a  larger  compass,  and  stored  with 
greater  diversity  both  of  keepers,  and  wild  beast  or  game, 
than  a  park. 

A  chase  differs  from  a  forest  in  this,  because  it  may  be  in 
the  hands  of  a  subject,  which  a  forest  in  its  proper  and  true 
nature  cannot ;  and  from  a  park,  in  that  it  is  not  enclosed, 
and  hath  a  greater  compass,  and  more  variety  of  game,  and 
officers  likewise.  CrompL  in  his  Jurisd.foL  148,  says  a  forest 
cannot  be  in  the  hands  of  a  subject,  but  it  forthwith  loseth 
its  name,  and  becomes  a  chase:  but,  fol.  197- he  says,  a  subject 
may  be  lord  and  owner  of  a  forest,  which  though  it  seems  a 
contradiction,  yet  both  sayings  are  in  some  sort  true;  for  the 
king  may  give  or  alienate  a  forest  to  a  subject,  so  as  when  it 
is  once  in  the  subject,  it  loseth  the  true  property  of  a  forest, 
because  the  courts  called  the  justice-seat,  swainmote,  &c.  do 
forthwith  vanish,  none  being  able  to  make  a  Lord  Chief  Jus- 
tice in  Eyre  of  the  forest,  but  the  king ;  yet  it  may  be  granted 
in  so  large  a  manner,  as  there  may  be  attachment,  swainmote, 
and  a  court  equivalent  to  a  justice-seat.  Manwood,  part  2. 
c.  3,  4. 

A  forest  and  a  chase  may  have  different  officers  and  laws : 
every  forest  is  a  chase,  $  (jukldam  amplius ;  but  any  chase  is 
not  a  forest.  A  chase  is  ad  communein  legem,  and  not  to  be 
guided  by  the  forest  laws ;  and  it  is  the  same  of  parks.  4  Inst. 
31 4.  A  man  may  have  a  free  chase  as  belonging  to  his  manor 
in  his  own  woods,  as  well  as  a  warren  and  a  park  in  his  own 
grounds ;  for  a  chase,  warren,  and  park  are  collateral  inherit- 
ances, and  not  issuing  out  of  the  soil ;  and  therefore  if  a  per- 
son hath  a  chase  in  other  mens  grounds,  and  after  purchaseth 
the  grounds,  the  chase  remaineth.  Ibid.  318.  If  a  man  have 
freehold  in  a  free  chase,  he  may  cut  his  timber  and  wood 
growing  upon  it,  without  view  or  licence  of  any  ;  though  it  is 
not  so  of  a  forest ;  but  if  he  cut  so  much  that  there  is  not  suf- 
ficient for  covert,  and  to  maintain  the  game,  he  shall  be 
punished  at  the  suit  of  the  king ;  and  so  if  a  common  person 
hath  a  chase  in  another's  soil,  the  owner  of  the  soil  cannot 
destroy  all  the  covert,  but  ought  to  leave  sufficient  thereof, 
and  also  browsewood,  as  hath  been  accustomed.  1 1  Rep.  22. 
And  it  has  been  adjudged,  that  within  such  chase,  the  owner 
of  the  soil  by  prescription  may  have  common  for  his  sheep, 
and  warren  for  his  coneys,  but  he  cannot  surcharge  with  more 
than  has  been  usual,  nor  make  coney-burrows  in  other  places 
than  hath  been  used.  Ibid.  If  a  free  chase  be  inclosed,  it  is 
said  to  be  a  good  cause  of  seizure  into  the  kings  hands* 

It  is  not  lawful  to  make  a  chasc}  park,  or  warren,  without 


licence  from  the  king  under  the  broad  seal.  See  tits.  Forat, 
Game,  Park. 

CHASTITY.  The  Roman  law  (Ff  46,  8.  1.)  justifies 
homicide  in  defence  of  the  chastity  either  of  one's  self  or  rela- 
tions ;  and  so  also,  according  to  Selden  (de  Legik  Hehrceor, 
I,  4.  c.  3.)  stood  the  law  in  the  Jewish  republic*  The  English 
law  likewise  justifies  a  woman  killing  one  who  attempts  to 
ravish  her.  (Bac  Elem.  34 :  1  Hawk.  P.  C>  71.)  So  the 
husband  or  father  may  justify  killing  a  man,  who  attempts  a 
rape  upon  his  wife  or  daughter  ;  but  not  if  he  takes  them  in 
adultery  by  consent,  for  the  one  is  forcible  and  felonious,  but 
not  the  other,    1  Hal.  P.  C.  485,  6. 

And  without  doubt  the  forcibly  attempting  a  crime,  of  a 
still  more  detestable  nature,  may  be  equally  resisted  by  the  death 
of  the  unnatural  aggressor.  For  the  one  uniform  principle, 
that  runs  through  our  own  and  all  other  laws,  seems  to  be  this; 
that  where  a  crime,  in  itself  capital,  is  endeavoured  to  be  com- 
mitted by  force,  it  is  lawful  to  repel  that  force  by  the  death  of 
the  party  attempting.  4  Comm.  181. — See  tits.  Murder,  AduU 
tery. 

CHATTELS,  or  CATALS,  catalla.]  All  goods,  move- 
able and  immoveable,  except  such  as  as  are  in  nature  of  free- 
hold, or  parcel  of  it  The  Normans  call  moveable  goods  onh, 
chattels;  but  this  word  by  the  common  law  extends  to  all 
moveable  and  immoveable  goods :  and  the  civilians  denominate 
not  only  what  we  call  chattels,  but  also  land,  bona.  But  do 
estate  of  inheritance  or  freehold  can  be  termed  in  our  law 
goods  and  chattels ;  though  a  lease  for  years  may  pass  as  goods. 

Chattels  are  either  personal  or  real:  personal,  as  gold,  silver, 
plate,  jewels,  household  stuff,  goods  and  wares  in  a  shop,  corn 
sown  on  the  ground,  carts,  ploughs,  coaches,  saddles,  &c. 
Cattle,  &c.  as  horses,  oxen,  kine,  bullocks,  sheep,  pigs,  and  all 
tame  fowls  and  birds,  swans,  turkeys,  geese,  poultry,  &c, ;  and 
these  are  called  personal  in  two  respects,  one  because  they 
belong  immediately  to  the  person  of  a  man  ;  and  the  other,  for 
that  being  any  way  injuriously  withheld  from  us  we  have  no 
means  to  recover  them  but  by  personal  action. 

Chattels  real,  faith  Coke  (1  Inst.  1 18.),*re  such  as  concern 
or  savour  of  the  reality ;  as  terms  for  years  of  land,  the  next 
presentation  to  a  church,  estates  by  a  statute  merchant,  statute 
staple,  elegit,  or  the  like.  And  these  are  called  real  chattels, 
as  being  interests  issuing  out  of,  or  annexed  to?  real  estates;  of 
which  they  have  one  quality,  viz*  immobility,  which  denominates 
them  real ;  but  want  the  other,  viz.  a  sufficient,  legal,  inde- 
terminate duration  ;  and  this  want  it  is  that  constitutes  them 
chattels.  The  utmost  period  for  which  they  can  last  is  fixed 
and  determinate,  either  for  such  a  space  of  time  certain;  or 
till  such  a  particular  sum  of  money  be  raised  out  of  such  a  par- 
ticular income;  so  that  they  are  not  equal  in  the  eye  of  the 
law  to  the  lowest  estate  of  freehold,  a  lease  for  another's  life. 
2  Comm.  386. 

But  deeds  relating  to  a  freehold,  obligations,  &c,  which  are 
things  in  action,  are  not  reckoned  under  goods  and  chattds; 
though  if  writings  are  pawned,  they  may  be  chattels;  and  by 
the  stats.  7  and  8  G.  4.  c.  29.  §  5.  the  larceny  of  certain  spe- 
cificd  securities  for  money  and  de<  ds  is  made  punishable  in  liie 
manner  as  the  larceny  of  any  chattel  of  like  value.  Sec;  and 
by  §  23,  4.  the  stealing  of  any  paper,  parchment,  &c.  evident 
ing  the  title  to  any  real  estate,  is  created  a  misdemeanor, 
punishable  by  fine  and  imprisonment* 

Money  hath  been  accounted  not  to  be  goods  or  chattds; 
nor  are  hawks  or  hounds,  such  being  ferw  natural*  8 
33  :  Terms  de  Lei/,  103  :  Kitch.  3$.  By  7  and  8  G.  4.  c.  °4 
§  3.  stealing  any  dog,  or  any  bird  or  beast,  ordinarily  kept 10 
confinement,  and  not  the  subject  of  larceny,  subjects  the  party 
to  pay  the  value  of  the  animal,  and  a  penalty  not  exceeding 
20/.   Trover  lies  for  anv  reclaimed  animal,  1  Saund.  84.2.  (b.) 

A  collar  of  SS.  garter  of  gold,  buttons,  &c.  belonging  totW 
dress  of  a  knight  of  the  garter,  arc  not  jewels  to  pass  by  that 
name  in  personal  estate,  but  ensigns  of  honour.  Dycr,$$ 
As  to  devises  of  chattels  with  remainder  over,  see  tit.  Devise* 
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Chattels  personal  are,  immediately  upon  the  death  of  the 
testator,  in  the  actual  possession  of  the  executor,  as  the  law 
will  adjudge,  though  they  are  at  never  no  great  a  distance 
from  him  ;  chattels  real,  as  leases  for  years  of  houses,  lands, 
&c.  are  not  in  the  possession  of  the  executor  till  he  makes  an 
entry,  or  hath  recovered  the  same ;  except  in  case  of  a  lease 
for  years  of  tithes,  where  no  entry  can  be  made.  1  Nets. 
A6r.  437- 

Leases  for  years,  though  for  a  thousand  years,  leases  at  will, 
estate  of  tenants  by  elegit,  &c.  are  chattels,  and  shall  go  to  the 
executor  ;  all  obligations,  bills,  statutes,  recognizances,  and 
judgments,  shall  be  as  a  chattel  in  the  executors,  &c.  Bro. 
Obi  18.    F.  N.  11  120. 

But  if  one  be  seized  of  land  in  fee  on  which  trees  and  grass 
grow,  the  heir  shall  have  these,  and  not  the  executor ;  for  they 
are  not  chattels  till  they  are  cut  and  severed,  but  parcel  of  the 
inheritance*  4  Rep.  63 :  Dyer,  273.  The  game  of  a  park, 
with  the  park,  lish  in  the  pond,  and  doves  in  the  house,  with 
the  house,  go  to  the  heir,  &c,  and  are  not  chattels :  though 
if  pigeons,  or  deer,  or  tame,  or  kept  alive  in  a  room  ;  or  it' 
fish  be  in  a  tank,  &c.  they  go  to  the  executors  as  chattels. 
Nay.  124:  11  Rep.  50:  Keilw.  88.    See  tits.  Heir,  Executor. 

An  owner  of  chaff  els  is  said  to  be  possessed  of  them  :  as  of 
freehold  the  term  is,  that  a  person  is  seised  of  the  same, 

(  HA U D-M  EDLEY.    See  tit,  Chance-Medlcy. 

CHAUMPERT.  A  kind  of  tenure  mentioned  Pat.  35. 
Ed.  3.  To  the  hospital  of  Bowes,  in  the  isle  of  Guernsey. 
Blount. 

CHAUNTRY-RENTS,  are  rents  paid  to  the  crown  by  the 
servants  or  purchasers  of  c  haunt  ry^tands.  Sec  slat,  22  Car,  2.  c.G. 

CHEATS,  are  deceitful  practices  in  defrauding  or  endea- 
vouring to  defraud  another  of  his  known  right,  by  means  of 
some  artful  device,  contrary  to  the  plain  rules  of  common 
honesty  ;  as  by  playing  with  false  dice  ;  or  by  causing  an  illi- 
terate person  to  execute  a  deed  to  his  prejudice,  by  reading  it 
over  to  him  in  words  different  from  those  in  which  it  was 
written ;  or  by  persuading  a  woman  to  execute  writings  to 
another  as  her  trustee,  upon  an  intended  marriage,  which  in 
truth  contained  no  such  thing,  but  only  a  warrant  of  attorney 
to  confess  a  judgment;  or  by  suppressing  a  will  \  and  such 
like.     1  Hawk.  P.  C.  c,  71.    See  tit.  False  Pretences. 

Changing  corn  by  a  miller,  and  returning  bad  corn  in  the 
stead,  is  punishable  by  indictment,  being  an  offence  against 
the  public,  1  Sess.  Ca.  217-  So  to  run  a  foot  race  fraudu- 
lently, and  by  a  previous  understanding  with  the  seeming  com- 
petitor to  win  money.  6  Mod,  42.  So  if  an  indented  appren- 
tice enters  for  a  soldier,  and,  having  received  the  bounty,  is 
discharged  on  his  master's  demanding  him,  he  may  be  in- 
dicted, 1  Hawk.  P.  C.  c.  71-  §  3.  n.  But  selling  beer  short 
of  the  just  and  due  measure,  is  not  indictable  as  a  cheat. 
1  IV  its.  301  :  Say.  lift:  I  Black.  Rep,  274.  Nor  selling  gum 
of  one  denomination  for  that  of  another.  Sayer,  205.  Nor 
selling  wrought  gold,  as  and  for  gold  of  the  true  standard  ; 
the  offender  not  being  a  goldsmith.    Cowp.  o%3. 

The  distinction  laid  down  as  proper  to  be  attended  to  in  all 
cases  of  the  kind  is  this. — That  in  such  impositions  or  deceits 
where  common  prudence  may  guard  persons  against  their  suf- 
fering from  them,  the  offence  is  not  indictable;  but  the  party 
is  left  to  his  civil  remedy  for  redress  of  the  injury  done  him  ; 
but  where  false  weights  and  measures  are  used,  or  false  tokens 
produced,  or  such  methods  taken  to  cheat  and  deceive  as  people 
cannot  by  any  ordinary  care  or  prudence  be  guarded  against, 
there  it  is  an  ofience  indictable.  Burr.  1 125.  Sec  Rex  v.  Robson, 

Bum  #  By.  413. 

As  there  are  frauds  which  may  be  relieved  civilly,  and  not 
punished  criminally  (with  the  complaints  whereof  the  courts 
of  equity  do  generally  abound),  so  there  are  other  frauds, 
which  in  a  special  case  may  not  be  helped  civilly,  aud  yet 
shall  be  punished  criminally.  Thus,  if  a  minor  goes  about 
the  town,  and  pretending  to  he  of  age,  defrauds  many  persons, 


by  taking  credit  for  a  considerable  quantity  of  goods,  and  then 
insisting  on  his  nonage ;  the  persons  injured  cannot  recover 
the  value  of  their  goods,  but  thev  may  indict  and  punish  him 
for  1  common  cheat*    1  Hawk.  P.  C.  c.  71*  y  6*  ?ir 

CHECK  ROLL.  A  roll  or  book  containing  the  names  of 
such  as  are  attendants  on,  and  in  pay  to  the  king  or  other 
great  personages,  as  their  household  servants,  Stat.  19  Car.  2. 
c.  1.  It  is  otherwise  called  the  chequer-roll,  and  seems  to  take 
its  etvmologv  from  the  Exchequer.    Stat.  14  H.  8.  c.  13. 

CHESTER.  See  tit.  County-Palatine.  By  stat.  1  W.  4. 
c.  70.  it  is  enacted  that  (after  12th  Oct,  1830)  the  king's  writ 
shall  be  directed  and  obeyed,  and  the  jurisdiction  of  the  Courts 
of  King's  Bench,  Common  Pleas,  and  Exchequer,  shall  extend 
and  be  exercised  over  and  within  the  county  of  Chester,  and 
the  county  and  the  city  of  Chester  (and  the  several  counties  in 
Wales),  in  like  manner,  to  the  same  extent,  and  to  and  for  all 
intents  and  purposes  whatsoever,  as  in  and  over  the  counties  of 
England  (not  being  counties  palatine) ;  and  all  original  writs 
for  Chester,  &c.  shall  be  issued  by  the  cursitor  for  London 
and  Middlesex;  and  the  proofs  thereon,  &c,  shall  be  issued, 
&c.  by  officers  of  K,  B.  and  C.  P.  to  he  named  by  the  chief 
justices  of  those  courts  for  that  purp<  se.   See  §  13  §  15  of  the  act. 

CHEVAGE,  chevagium,  from  the  Fr.  chef',  caput.]  A 
tribute  or  sum  of  money  formerly  paid  by  such  as  held  land  in 
villcnagc  to  their  lords  in  acknowledgement,  and  was  a  kind 
of  head  or  poll  money.  Of  which  Bracfon,  lib.  I.e.  10.  says 
thus:  Chevagium  dicitur  recognitio  in  signum  suhjectionis  ct 
domini  de  capite  suo.  Lam  bard  writes  this  word  chivage  ;  but 
it  is  more  properly  chief  age  /  and  anciently  the  Jews,  whilst 
they  were  admitted  to  live  in  England,  paid  chevage  or  poll 
money  to  the  king,  as  appears  by  Pat.  8  Ed.  I,  par.  1.  It 
seems  also  to  be  used  for  a  sum  of  money  yearly  given  to  a 
man  of  power  for  his  protection,  as  a  chief  head  or  leader  : 
but  Lord  Coke  says,  that  in  this  signification,  it  is  a  great  mis- 
prision for  a  subject  to  take  sums  of  money,  or  other  gifts 
yearly  of  any,  in  name  of  chevage,  because  they  take  upon 
them  to  be  their  chief  heads  or  leaders.  Co.  Lit.  140.  Spel- 
man  in  v.  Chevagium  says,  it  is  a  duty  paid  in  Wales,  pro  Jilia- 
bus  maritandis. 

CHEVANTIA.  A  loan  or  advance  of  money  upon  credit; 
Fr.  chavarice.    Goods,  stock,    ^lon.  Ang.  font.  ],  p.  (y2[), 

CHEVISANCE,  from  the  Kr.  chevir,  i.  e.  Fenir  a  chef  de 
que/que  chose,  to  come  to  the  head  or  end  of  a  business.]  An 
agreement  or  composition  made;  an  end  or  order  set  down 
between  a  creditor  or  debtor ;  or  sometimes  an  indirect  gain 
in  point  of  usury,  &c.  In  some  ancient  statutes  it  is  often 
mentioned,  and  seems  commonly  used  for  an  unlawful  bargain 
or  contract. 

CHIEF-RENTS.  The  rents  of  freeholders  of  manors 
often  so  called,  i.  c.  r  edit  us  ca  pi  tales.  They  are  also  denomi- 
nated quit-rents,  quiet  i  red  if  us;  because  thereby  the  tenant 
goes  quit  and  free  of  all  other  services.  2  Comvtn>,  42.  S< re 
tit.  Rents. 

CHIEF  (TENANTS  IN).  Tenants  in  ctytfe,  holding  iu> 
mediately  under  the  king,  in  right  of  hh  r:vv\\n  arid  (dignity, 
See  tits.  Capite,  Tenure. 

CHILDREN.  As  to  devises  to,  sec  tit.  Device.  See  also 
tits.  Descent,  Heir,  Limitation  y  Poor,  Posthimious  Child,  &c. 
As  to  the  murder  or  concealing  the  death  of  infants,  see  tit. 
Bastards.  As  to  injuries  to  female  children,  see  9  G.  4.  c.  31. 
§17-  making  it  a  misdemeanor  to  carnally  know  and  abuse  anv 
girl  above  ten  and  under  twelve  years  of  age  ;  and,  further, 
tit.  Rape,  and  as  to  carrying  them  oflj  see  tit.  Abduction. 

By  9  G.  4.  c.  31.  §  31.  any  person  who  by  force  or  fraud 
shall  take  or  detain  any  child  under  ten  years  of  age,  with 
intent  to  deprive  the  parents  (or  other  person  having  the  law- 
ful care  of  such  child)  of  the  possession  of  such  child,  or  with 
intent  to  steal  any  article  upon  or  about  the  child's  person  ; 
and  any  person  harbouring  any  child  so  taken,  and  all  abet- 
tors in  such  offence  are  declared  guilty  of  felonv,  punishable  bv 
2  f  2 
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transportation,  or  imprisonment,  whipping,  &C.  A  proviso  is 
added  in  favour  of  the  fathers  of  illegitimate  children ;  and 
see  10  G.  4.  c.  34-.  §  23.  25.  as  to  like  offences  in  Ireland. 

By  §  14.  a  woman  by  secretly  burying  or  otherwise  endea- 
vouring to  conceal  the  birth  of  a  child  is  made  guilty  of  a  mis- 
demeanor, and  punishable  by  imprisonment,  with  or  without 
hard  labour  not  exceeding  two  years;  and  by  §  31.  persons 
counselling,  aiding,  or  abetting,  the  commission  of  any  misde- 
meanor punishable  under  this  act,  shall  be  proceeded  against 
and  punished  as  a  principal  offender. 

CHILD  WIT,  Sax.2  A  fine  or  penalty  of  a  bond-woraan 
unlawfully  begotten  with  child.  Cowel  says  it  signifieth  a 
power  to  take  a  fine  of  your  bond-woman  gotten  with  child 
without  your  consent:  and  within  the  manor  of  Writtle  in 
Com.  Essex,  every  reputed  father  of  a  base  child  pays  to  the 
lord  for  a  fine  Ss.  4rf.  where  it  seems  to  extend  as  well  to  free 
as  bond- worn  en  ;  and  the  custom  is  there  called  child  wit  to  this 
daw    See  tit.  Bastard* 

CHIMIN,  IV.  vhenun  ;  ria^  In  law  phrase  is  a  way  ;  which 
is  of  two  sorts;  the  king's  highway,  and  a  private  way, 

The  kings  highway\chbmtms  regius)  is  that  in  winch  the 
kings  subjects  and  all  others  under  his  protection,  have  free 
liberty  to  pass,  though  the  property  of  the  soil  where  the  way 
lies  belongs  to  some  private  person. 

A  private  way  is  that  in  which  one  man  or  more  have  liberty 
to  pass,  through  the  ground  of  another,  by  prescription  or 
charter  ;  and  this  is  divided  into  chimin  in  gross  and  chimin 
appendant. 

Chimin  in  gross  is  where  a  person  holds  a  way  principally 
and  solely  in  itself. 

Chimin  appendant  is  that  way  which  a  man  hath  as  appur- 
tenant to  some  other  thing:  as  if  he  rent  a  close  or  pasture, 
with  covenant  for  ingress  and  egress  through  some  other 
ground  in  which  otherwise  he  might  not  pass.  Kitch.  117: 
Co*  Lit  56.    See  tits.  Highway,  Trespass,  Way. 

CHIMI X  A  GE,  chimin  a giinn.  Toll  due  by  custom  for  haying 
a  wan  through  a  forest  ;  and  in  ancient  records  it  is  sometimes 
called  pedagium.  Cramp.  Jurisd.  189=  Co*  Lit.  56.  See  Chart. 
Forest  cap.  14. 

CHIMNEY-MONEY,  otherwise  called  heart h-moticy.  A 
duty  to  the  crown  imposed  by  stat.  14  Car.  2.  c.  2.  of  2s.  for 
everv  hearth  in  a  house.    Now  long  since  repealed. 

CHIMNEY-SWEEPERS.  By  stat.  28  G.  3.  c.  48.  church- 
wardens and  overseers  with  the  consent  of  two  justices  may 
bind  boys  of  eight  years  old  or  upwards ;  and  who,  themselves 
or  their  parents  are' chargeable  to  the  parish,  or  who  shall  beg; 
or  with  the  consent  of  their  parents;  to  be  apprentices  to 
chimney-sweepers  until  they  are  sixteen  years  old.    §  1. 

The  form  of  the  indenture  is  settled  by  a  schedule  annexed 
to  the  statute. — In  that  the  master  covenants  to  find  the  boy 
with  decent  clothing— to  permit  him  to  attend  public  worship  ; 
and  to  observe  the  statute  in  the  several  particulars  mentioned. 
All  other  indentures  and  agreements  are  declared  void  ;  and 
any  chimney-sweeper  keeping  an  apprentice  under  eight  years 
of  age  is  to  forfeit  not  more  than  10/.  nor  less  than  5 L  for 
each,    §  4«. 

One  justice  is  authorised  to  settle  all  complaints  of  ill  usage 
by  the  masters,  or  ill  behaviour  in  the  boys.    §  6'. 

No  chimney-sweeper  shall  keep  more  than  six  apprentices  at 
once ;  the  master's  name  and  place  of  abode  are  to  be  inscribed 
on  a  brass  plate  in  the  front  of  a  leathern  cap,  to  be  provided 
by  the  master  for  each  apprentice,  to  be  worn  by  the  boy  when 
on  duty.  For  every  apprentice  above  six,  and  for  neglecting 
to  provide  their  caps,  the  master  is  to  forfeit  not  exceeding  1 0/. 
nor  less  than  51.    §  7* 

If  the  master  shall  mis-use  or  evil  treat  his  apprentice,  or  be 
^uilty  of  the  breach  of  any  of  the  covenants  in  his  indenture,, 
he  shall  forfeit  not  more  than  10/.  nor  less  than  51.    §  8. 

The  statute  containing  the  foregoing  and  other  humane 
regulations  was  obtained  by  the  exertions  of  the  benevolent 


Mr.  Jonas  Han  way ;  to  whom  the  public  and  the  poor  are 
indebled  for  manv  laudable  charities. 

CHIPP,  CHEAP,  CHIPPING.  Signify  the  place  to  be 
a  market  town,  as  Chippingham,  &c.  Blount. 

CHIPP  IN  GAVEL,  or  CHE  APING  A  VEL.  Toll  f« 
bovinir  and  selling. 

CHIRCHGEMOT,  CHIRGEMOT,  KIRK-MOTE.  Ci- 
regemol  (Sax.)  forum  ecclesiasticum. — Leg.  H.  1.  c.  8:  4  Inst. 
321, — A  synod. — It  is  used  for  a  meeting  in  a  church  or  vestry. 
Blount. 

CHIROGRAPH,  ckirographum,  or  scriptum  chirographa- 
tum.~]  Any  public  instrument  or  gift  of  conveyance,  attested 
by  the  subscription  and  crosses  of  witnesses,  was  in  the  time 
of  the  Saxons  called  ckirographum  ;  which  being  somewhat 
changed  in  form  and  manner  by  the  Normans,  was  by  them 
stiled  charta :  in  following  times,  to  prevent  frauds  and  con- 
cealments, they  made  their  deeds  of  mutual  covenant  in  a 
script  and  rescript,  or  in  a  part  and  counter-part,  and  in  the 
middle,  between  the  two  copies,  they  drew  the  capital  letim 
of  the  alphabet,  and  then  tallied  or  cut  asunder  in  an  indented 
manner,  the  sheet  or  skin  or  parchment ;  which  being  deli- 
vered to  the  two  parties  concerned,  were  proved  authentic  hr 
matching  with  and  answering  to  one  another:  and  when  this 
prudent  custom  had  for  some  time  prevailed,  then  the  word 
ckirographum  was  appropriated  to  such  bipartite  writings  or 
indentures. 

Anciently  when  they  made  a  chirograph  or  deed,  which  re- 
quired a  counter-part,  they  ingrossed  it  twice  upon  one  piece 
of  parchment  contrariwise,  leaving  a  space  between,  in  which 
they  wrote  in  great  letters  the  word  CbJK^RapD ;  and 
then  cut  the  parchment  in  two,  sometimes  even  and  sometimes 
with  indenture,  through  the  midst  of  the  word  :  this  was  after- 
wards called  dividends  because  the  parchment  was  so  divided 
or  cut ;  and  it  is  said  the  first  use  of  these  chirograph  was  in 
Henry  the  Third's  time. 

Chirograph  was  of  old  used  for  a  fine ;  the  manner  of 
ingrossing  whereof,  and  cutting  the  parchment  in  two  pieces, 
is  still  observed  in  the  Chirographer's  Office  :  but  as  to  deeds, 
that  was  formerly  called  a  Chirograph^  which  was  subscribed 
by  the  proper  hand -writing  of  the  vendor  or  debtor,  and 
delivered  to  the  vendee  or  creditor  ;  and  it  differed  from  sp- 
graphus,  which  was  in  this  manner,  viz.  Both  parties,  as  well 
t  he  creditor  as  debtor,  wrote  their  names  and  the  sum  of  money 
borrowed,  on  paper,  &c7  and  the  word  ^pj3#Kv/j3i;Kt€)  in 
capital  letters  in  the  middle  thereof,  which  letters  were  cut  in 
the  middle,  and  one  part  given  to  each  parly,  that  upon  com- 
paring them  (if  any  dispute  should  arise)  they  might  put  an 
end  to  the  difference.  The  chirographs  of  deeds  have  some- 
times concluded  thus  : — El  in  hujus  rei  testimonium  huicscripto, 
in  mod  am  chirograph!  confeclo,  vicissim  si g  ilia  nostra  apjjosm- 
mus.  The  chirographs  were  called  chartce  divisw,  senptn 
per  chirograph os  divisa,  chart  cu  per  alphabet um  divism ;  as  the 
chirographs  of  all  fines  are  at  this  time.  Kennel's  Anliq< 
Mon.  Ang.  torn.  %.  p.  <H. 

CHIROG RAPHER  OF  FINES,  chirographic  foiium  f 
{  oncordiarum,  of  the  Greek  XetpoypatfiOv,  a  compound  of  X«i>, 
manits  a  hand,  and  yp<\fu>  scribo,  I  write;  a  writing  of  a  man* 
hand.]  That  officer  in  the  Common  Pleas  who  ingmsseth  fine*, 
acknowledged  in  that  court  into  a  perpetual  record,  after  they 
are  examined  and  passed  in  the  other  offices,  and  that  writes 
and  delivers  the  indentures  of  them  to  the  party:  and  An 
officer  makes  out  two  indentures,  one  for  the  buyer,  anotltfT 
for  the  seller ;  and  also  makes  one  other  indented  piece,  con- 
taining the  effect  of  the  fine,  which  he  delivers  to  the  cuslos 
Lrevium,  which  is  called  the  fool  oj the  fine.  The  chirograph 
likewise,  or  his  deputy,  proclaims  all  the  fines  in  the  court 
every  term,  according  to  the  statute,  and  endorses  the  procla- 
mations upon  the  backside  of  the  foot  thereof ;  and  ahvayi 
keeps  the  writ  of  covenant,  and  not  of  the  fine:  the  chiro- 
graph cr  shall  take  but  is.  fee  for  a  fine,  on  pain  to  frrfcil 
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his  office,  &c.    Stats.  2  H.  4.  c.  8 :  23  Eliz*  c.  3  :  2  tmti 
CHIRURGEON.    See  Surgeon. 

CHIVALRY,  seriitium  mUitare,  from  the  Fr.  chevalier.'} 
A  tenure  of  lands  by  knight's  service  ;  whereby  the  tenant  was 
bound  to  perform  service  in  war  unto  the  king,  or  the  mesne 
lord  of  whom  he  held  by  that  tenure. — See  tit.  Tenures. 

Chivalry  was  of  two  kinds,  either  regal,  held  only  of  the 
king,  or  common,  held  of  a  common  person  ;  that  which  might 
tie  held  only  of  the  king  was  called  servitium  serjeaniia,  and 
was  again  divided  into  grand  and  petit  serfeunty  ;  the  grand 
seijeanty  was  where  one  held  lands  of  the  king  by  service, 
which  he  ought  to  do  in  his  own  person,  as  to  hear  the  king's 
banner  or  spear,  to  lead  his  host,  or  to  find  a  man  at  arms  to 
fight,  &c.  Petit  serjeanty  was  when  a  man  held  lands  of  the 
king  to  yield  him  annually  some  small  thing  towards  his  wars, 
as  a  sword,  dagger,  bow,  &c  —  See  tit.  Serjeanty. 

Of  the  Court  of  Chivalry,  its  power  and  jurisdiction,  see  post, 
tit.  Court  of  Chivalry  * 

CHOP-CHURCH,  ecclesiarum  pcrmuiatio^]  Is  a  word 
mentioned  in  a  statute  of  King  IL  6.  by  the  sense  of  which, 
it  was  in  those  days  a  kind  of  trade,  and  by  the  judges  declared 
to  be  lawful :  but  Brooke  in  his  Abridgment  says,  it  was  only 
permissable  by  law :  it  was  without  a  doubt  a  nick-name  given 
to  those  that  used  to  change  benefices;  as  to  chop  and  change 
is  a  common  expression,  u  H.  6\  c.  Go.  Vide  Liter  a  missa 
omnibus  cpiscopis,  &e.  contra  Choppe- Churches,  an?w  139 1. 
Spelm.  de  Con*  voL  2.  p.  64-2. 

CHORAL,  c/ioralix  ~\  Signifies  any  person  that  by  virtue 
of  any  of  the  orders  of  the  clergy,  was  in  ancient  time  admitted 
to  sit  and  serve  (iod  in  the  choire.  Dugdale  in  his  History  of 
St.  Paul's  Church  says,  that  there  were  formerly  six  Vicars 
Choral  belonging  to  that  church. 

CHOSE,  Fr.  A  thing.]  Used  in  the  common  law  with 
divers  epithets;  as  chose  local,  chose  transitory,  and  chose  in 
(tction.  Chose  local  ia  such  a  thing  as  is  annexed  to  a  place,  as 
a  mill,  and  the  like:  and  chose  transitory  is  that  thing  which 
is  moveable,  and  may  be  taken  away,  or  carried  from  place  to 
place. 

Chose  in  action  is  a  thing  incorporeal,  and  only  a  right  ;  as 
an  annuity,  obligation  for  debt,  &c.  And  generally  all  causes 
of  suit  for  any  debt,  duty,  or  wrong,  are  to  be  accounted  choses 
in  action :  and  it  seems  chose  in  action  may  be  also  called  chose 
in  suspense,  because  it  hath  no  real  existence  or  being,  nor  can 
properly  be  said  to  be  in  our  possession.  Bro.  tit.  Chose  in 
Action.'    1  Lit.  Ab.  2iti<. 

A  person  disseises  me  of  land,  or  takes  away  my  goods  ; 
my  right  or  title  of  entry  into  the  lands,  or  action  or  suit  for 
it,  and  so  for  the  goods,  is  a  chose  in  action  :  so  a  debt  on  an 
obligation,  and  power  and  right  of  action  to  sue  for  the  same. 
1  Brotvnl.  33.  And  a  condition  and  power  of  re-entry  into 
land  upon  a  feoffment,  gift,  or  grant,  before  the  performance 
of  the  condition,  is  of  the  nature  of  a  chose  in  action.  Co. 
Lit.  214  :  ()  Rep-  50  :  Dyert  244,  If  one  have  an  advowson, 
when  the  church  becomes  void,  the  presentation  is  but  as  a 
chose  in  action,  and  not  gran  table,  but  it  is  otherwise  before 
the  church  is  void.  Dyer,  8<J8«  Where  a  man  hath  a  judg- 
ment against  another  for  money,  or  a  statute,  these  are  choses 
in  action.  An  annuity  in  fee  to  a  man  and  his  heirs,  is  grant- 
able  over :  but  it  has  been  held,  that  an  annuity  is  a  chose  in 
action,  and  not  grantablc.  5  Rep*  89  :  Fitz.  Grant,  45.  A 
chose  in  action  cannot  be  transferred  over ;  nor  is  it  advisable : 
nor  can  a  chose  in  action  he  a  satisfaction.,  as  one  bond  cannot 
be  pleaded  to  be  given  in  satisfaction  for  another:  but  in  equity 
choses  in  action  may  be  assignable  {which  need  not  be  by  deed. 
4-  T.  R.  6*y0.);  and  the  king's  grant  of  a  chose  in  action  is  good, 
Cro.  Jac.llo.  311  :  Chanc  Rep.  lo'fl. 

Charters,  where  the  owner  of  the  land  hath  them  in  posses- 
sion, are  grantable :  a  possibility  of  an  interest,  or  estate  hi  a 
term  for  years,  is  near  to  a  chose  in  action,  and  therefore  may 
not  be  granted;  but  a  possibility,  joined  with  an  interest,  may 


be  a  grantable  chattel.  Co.  Lit.  265 :  4  Rep.  66 :  Mod.  Ca.  1 128. 
And  this  the  law  doth  provide,  to  avoid  multiplicity  of  suits, 
and  the  subversion  of  justice  which  would  follow  if  these 
things  were  grantable  from  one  man  to  another.  Dyer,  30: 
Plorvd.  185.    Stock  is  a  chose  in  action.    5  Price  217- 

But  by  release  choses  in  action  may  be  released  and  dis- 
charged for  ever ;  but  then  it  must  be  to  parties  and  privies 
in  the  estate,  &c,  for  no  stranger  may  take  advantage  of  things 
in  action  ;  save  only  in  some  special  cases.  Co.  Lit.  £11  : 
Yelp*  9.  85.— See  tit.  Assignment, 

By  stat.  7  and  8  G.  4.  c.  2^,  §  5.  persons  stealing  any  of  the 
following  securities  usually  termed  cfioses  in  action ,  (viz.  any 
tally,  order,  or  other  security,  entitling  or  evidencing  the  title 
of  any  person,  or  any  body  corporate,  to  any  share,  &c.  in 
any  public  stock  or  fund  of  Great  Britain  or  Ireland,  or  any 
foreign  state,  or  in  any  fund  of  any  body  corporate,  &c,  or 
in  any  savings'  bank,  or  stealing  any  debenture,  deed,  bond, 
bill,  note,  warrant,  order,  or  other  security  for  money,  or 
for  payment  of  money,  or  any  warrant  or  order  for  the  delivery 
of  any  goods  or  valuable  thing)  are  declared  guilty  of  felony 
of  the  same  nature,  and  in  the  same  degree,  and  punishable 
as  if  they  had  stolen  any  chattel  of  less  value,  with  the  share, 
interest,  or  deposit  to  which  the  security  stolen  may  relate,  or 
with  the  money  due  on  such  security,  or  the  value  of  the  goods 
mentioned  in  the  warrant  or  order. 

CHRISMATIS  DENARII,  Chrisom  pence.  Money  paid 
to  the  diocesan,  or  his  suffragan,  by  the  parochial  clergy,  for 
the  chrisom  consecrated  by  them  about  Easter,  for  the  holy 
uses  of  the  year  ensuing.  This  customary  payment  being 
made  in  Lent  near  Easter,  was  in  some  places  called  Quadra- 
gesimals,  and  in  others  Paschals  and  Easter  pence.  The 
bishop's  exaction  of  it  was  condemned  by  Pope  Pins  XI.  for 
simony  and  extortion  ;  and  thereupon  the  custom  was  released 
by  some  of  our  English  bishops. — See  Cartular.  Man,  de  Ber- 
nedy,  MS.  Cot/on. 

(  1 1 R  I. ST  I A  N  ITY.  Of  the  punishment  of  offences  against, 
see  tits*  Blasphemy,  Heresy,  and  also  tit.  Religion. 

CHURCH. 

Ecclesia.— A  temple  or  building  consecrated  to  the  honour 
of  God  and  religion,  and  anciently  dedicated  to  some  Saint, 
whose  name  it  assumed  ;  or  it  is  an  assembly  of  persons  united 
b  tf  th  e  p  r of  ess  ion  of  th  e  sa  m  e  Ch  nstiau  fa  it  h ,  m  et  togei  h  cr  for 
religious  worship.  A  church  to  be  adjudged  such  in  law  must 
have  administration  of  the  sacraments,  and  sepulture  annexed 
it.  If  the  king  founds  a  church,  he  may  exempt  it  from  the 
ordinary's  jurisdiction  ;  but  it  is  otherwise  in  case  of  a  subject. 

The  manner  of  founding  churches  in  ancient  times  was, 
after  the  founders  had  made  their  applications  to  the  bishop 
of  the  diocese,  and  had  his  licence,  the  bishop  or  his  commis- 
sioners set  up  a  cross,  and  set  forth  the  church  yard  where  the 
church  was  to  be  built;  and  then  the  founders  might  proceed 
in  the  building  of  the  church,  and  when  the  church  was 
finished,  the  bishop  was  to  consecrate  it ;  and  then,  and  not 
before,  the  sacraments  were  to  be  administered  in  it.  Stilling- 
fteeV s  Ecclesiast*  Cases.  But  by  the  common  law  and  custom 
of  this  realm,  any  person  who  is  a  good  Christian  may  build  a 
church  without  licence  from  the  bishop,  so  as  it  be  not  pre- 
judicial to  any  ancient  churches;  though  the  law  takes  no 
notice  of  it  as  a  church,  till  consecrated  by  the  bishop,  which 
is  the  reason  why  church  and  no  church,  &c.  is  to  be  tried  and 
certified  by  the  bishop.  And  in  some  cases,  though  a  church 
has  been  consecrated,  it  must  be  consecrated  again  ;  as  in  case 
any  murder,  adultery,  or  fornication  be  committed  in  it,  wherebv 
it  is  defiled  ;  or  if  the  church  be  destroyed  by  fire,  &c. 

The  ancient  ceremonies  in  consecrating  the  ground  on  which 
the  church  was  intended  to  be  built,  and  of  the  church  itself 
after  it  was  built,  were  thus ;  when  the  materials  were  pro- 
vided lor  building,  the  bishop  came  in  his  robes  to  the  place, 
&c,  and  having  prayed,  he  then  perfumed  the  ground  with 
incense,  and  the  people  sung  a  collect  in  praise  of  that  saint  to 
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whom  the  church  was  dedicated ;  then  the  corner  stone  was 
brought  to  the  bishop,  which  he  crossed,  and  laid  for  the  foun- 
dation :  and  a  great  feast  was  made  on  that  day,  or  on  the 
saint's  day  to  which  it  was  dedicated ;  but  the  form  of  con- 
secration was  left  to  the  discretion  of  the  bishop,  as  it  is  at  this 
day- 

The  form  of  consecration  is  founded  on  the  solemn  and 
affecting  address  of  Solomon  on  the  dedication  of  the  temple 
built  by  him  in  Jerusalem*  See  1  Kings,  chap.  8  :  2  Chron* 
c,  6 :  Hobbes's  Christian  Commonwealth,  c.  42  :  Part  3*  of  his 
Leviathan. 

A  church  in  general  consists  of  three  principal  parts,  that  is, 
the  belfrey  or  steeple,  the  body  of  the  church  with  the  aisles, 
and  the  chancel;  and  not  only  the  freehold  of  the  whole 
church,  but  of  the  church-yard,  are  in  the  parson  or  rector; 
and  the  parson  may  have  an  action  of  trespass  against  any  one 
that  shall  commit  any  trespass  in  the  church  or  church-yard  ; 
as  in  the  breaking  of  seats  annexed  to  the  church,  or  the 
windows,  taking  away  the  leads,  or  any  of  the  materials  of  the 
church,  cutting  the  trees  in  the  church-i/ard,  cVc.  hilt  church" 
wardens  may,  by  custom,  have  a  fee  for  burying  in  the  church  ; 
the  church-yard  is  a  common  place  of  burial  for  all  the 
parishioners.  Vent.  274 :  Kcb.  504.  523. — But  see  Cro. 
Jac.  367  '  Gibs*  453.  and  post  Church-wardens,  III.  2, 

And  it  seems  that  actions  for  taking  away  the  scats  must 
be  brought  in  the  name  of  the  church-wardens,  the  parishioners 
being  at  the  expence  of  them.  Raym,  24(i:  12  Co.  105  :  3  Com. 
Dig*  tit.  Esglise  (F.  3.) 

If  a  man  erect  a  pew  in  a  church,  or  hang  up  a  bell,  &c. 
therein,  they  thereby  become  church  goods,  though  not  ex- 
pressly given  to  the  church  ;  and  he  may  not  afterwards  remove 
them.  .Shaw.  P*  L.  79*  The  parson  only  is  to  give  licence  to 
bury  in  the  church  ;  but  for  defacing  a  monument  in  a  church, 
Sec.  the  builder,  or  heir  of  the  deceased,  may  have  an  action. 
Cro.  Jac*  367-  See  Acc.  Sjxjoner  v.  Brewster,  3.  Bing*  136, 
And  a  man  may  be  indicted  for  digging  up  the  graves  of 
persons  buried,  and  taking  away  their  burial  dresses,  &c.  The 
property  whereof  remains  in  the  party  who  was  the  owner 
when  used,  and  it  is  said  an  offender  wras  found  guilty  of  felony 
in  this  case,  but  had  his  clergy.    Co.  Lit.  113. 

Though  the  parson  hath  the  freehold  of  the  church  and 
church-uard,  he  hath  not  the  fee-simple,  which  is  always  in 
abeyance;  but  in  some  respects  the  parson  hath  a  fee-simple 
qualified.  Lit*  644,  645.  The  chancel  of  the  church  is  to  be 
repaired  by  the  parson,  unless  there  be  a  custom  to  the  con- 
trary ;  and  for  these  repairs,  the  parson  may  cut  down  trees  in 
the  church-yard,  but  not  otherwise.  See  stat.  35  E.  1.  stat  2, 
Ne  Rector  prosternat,  &c.  The  church- wardens  are  to  see 
that  the  body  of  the  church  and  steeple  are  in  repair;  but  not 
any  aisle,  Sec,  which  any  person  claims  by  prescription  to  him 
or  his  house :  concerning  which  repairs  the  canons  require 
(.•very  person  wrho  hath  authority  to  hold  ecclesiastical  visita- 
tion to  view  their  churches  within  their  jurisdictions  once  in 
three  years,  either  in  person,  or  cause  it  to  be  done ;  and  they 
are  to  certify  the  defects  to  the  ordinary,  and  the  names  of 
those  who  ought  to  repair  them :  and  these  repairs  must  be 
done  by  the  church- wardens,  at  the  charge  of  the  parishioners. 
( ya  ti .  8 6 ;  1  Mod.  236.    See  pos t  tit,  Ch urch - wa rd ens,  III.  2 . 

A  grant  of  part  of  the  chancel  of  a  church,  by  a  lay  impro- 
priator, to  A.  his  heirs  and  assigns,  is  not  valid  in  law ;  and 
therefore  such  grantee,  or  those  claiming  under  him,  cannot 
maintain  trespass  for  pulling  down  pewTs  there  erected,  Clif- 
ford v.  Wicks,  1  Bam.  $  d.  498, 

By  the  common  law,  parishioners  of  every  parish  are  bound 
to  repair  the  church :  but  by  the  canon  law,  the  parson  is 
obliged  to  do  it;  and  so  it  is  in  foreign  countries.  1  Salic.  1 64. 
In  London  the  parishioners  repair  both  the  church  and  the 
chancel.  The  Spiritual  Court  may  compel  the  parishioners  to 
repair  the  church,  and  excommunicate  every  one  of  them  till 
it  be  repaired;  but  those  that  are  willing  to  contribute  shall 
be  absolved  till  the  greater  part  agree  to  a  tax,  when  the  ex- 


communication is  to  be  taken  off;  but  the  Spiritual  Court 
cannot  assess  them  towards  it.  1  Mod.  194:  1  Vent.  367* 
For  though  this  Court  hath  power  to  oblige  the  parishioners  to 
repair  by  ecclesiastical  censures ;  yet  they  cannot  appoint  in 
what  sum,  or  set  a  rate,  for  that  must  be  settled  by  the  church- 
wardens, &c.    2  Mod.  8* 

If  a  church  be  down,  and  the  parish  is  increased,  the  greater 
part  of  the  parish  may  raise  a  tax  for  the  necessary  enlarging 
it,  as  well  as  the  repairing  thereof,  &c.  1  Mod.  237*  But  in 
some  of  our  books  it  is  said,  that  if  a  church  falls  down,  the 
parishioners  are  not  obliged  to  rebuild  it ;  though  they  ought 
to  keep  it  in  due  repair.  1  Ventr*  35.  On  rebuilding  of 
churches,  it  is  now  usual  to  apply  for,  and  obtain  briefs,  on 
the  petition  of  the  parishioners,  to  collect  the  charitable  con- 
tributions of  well-disposed  Christians,  to  assist  them  in  the 
expence.    See  post  tit.  Church-wardens,  III.  2* 

For  church  ornaments,  utensils,  &c.  the  charge  is  upon  the 
personal  estates  of  the  parishioners  ;  and  for  this  reason  persons 
must  be  charged  for  these,  where  they  live :  but  though  gene- 
rally lands  ou^ht  not  to  be  taxed  for  ornaments,  yet  by  special 
custom,  both  lands  and  houses  may  be  liable  to  it.  2  Inst.  489: 
Cro.  Eliz.  843:  Hetley,  131-  It  has  been  resolved  that  no 
man  shall  be  charged' for  his  land  to  contribute  to  the  church 
reckonings,  if  he  doth  not  reside  in  the  same  parish.  Moor.  554. 

By  stat.  37  H.  S.  c.c2\.  churches  not  above  six  pounds  a 
year,  in  the  King's  books,  by  assent  of  the  ordinary,  patron, 
and  incumbent,  may  be  united:  and  by  stat.  17  Car.  2*  c.  3.  in 
cities  and  corporations,  &c.  churches  may  be  united  by  the 
bishop,  patrons,  and  chief  magistrates,  unless  the  income  ex- 
ceeds ]  00/.  per  aim.  and  then  the  parishioners  are  to  consent, 
&c.    See  tit.  Union. 

For  completing  of  St.  Paul's  Church,  and  repairing  West- 
minster Abbey,  a  duty  of  2s.  per  chaldron  on  coals  was  granted; 
and  the  church-yard  is  to  be  inclosed;  and  no  persons  build 
thereon,  except  for  the  use  of  the  church*  1  Ann.  stat.  2.  &  1$ 

Fifty  new  churches  are  to  be  built  in  or  near  London  and 
Westminster,  for  the  building  whereof  a  like  duty  is  granted 
upon  coals,  and  commissioners  appointed  to  purchase  lands, 
ascertain  bounds,  Sec*  The  rectors  of  which  churches  were  to 
be  appointed  by  the  crown,  and  the  first  church-wardens  and 
vestrymen,  &c.  to  be  elected  by  the  commissioners.  Stal 
9  Ann.  c.  22*  and  see  stat.  10  Ann.  c.  II.  A  duty  is  also 
granted  on  coals  imported  into  London,  to  be  appropriated  fa 
maintaining  of  ministers  for  the  fifty  new  churches.  Slsi 
1G,  I.e.  23. 

By  43  G.  3.  c.  108,  "  to  promote  the  building,  repairing,  and 
providing  of  churches  and  chapels,  and  of  houses  for  the 
residence  of  ministers,  and  church-yards  and  glebes,"  persons 
possessed  of  estates  in  their  own  right,  may  by  deed  en- 
rolled (in  England,  under  stat.  27  H.  8.  c.  16.,  and  in  Ireland 
under  10  Car.  1.  stat.  2.  c*  1.  §  17-)  or  by  will  executed  three 
months  before  their  decease,  give  lands  not  exceeding  five  acres, 
or  goods  and  chattels  not  exceeding  500/.  for  the  purposes  of 
the  act.  This  act  does  not  extend  to  infants,  femes  covert,  or 
incapacitated  persons.— Only  one  such  gift  shall  be  made  by 
one  person,  and  where  the  gift  exceeds  the  legal  amount,  m 
chancellor  may  reduce  it,  §  12 — Plots  of  land  not  exceeding 
one  acre,  held  in  mortmain,  may  be  granted  by  exchange  or 
benefaction,  for  being  annexed  to  a  church,  Sic.  §4, 

In  all  parochial  churches  and  chapels  to  be  hereafter  erected, 
accommodation  shall  be  provided  for  the  poor,  §5. 

By  51  G.  3.  c.  115.  the  king  is  empowered  to  vest  lands  m 
any  person  for  building  any  church,  chapel,  parsonage  house, 
&c.  and  by  the  same  act,  any  person  seized  in  fee  simple  ot 
any  manor,  &e.  may  grant  five  acres  of  the  wTaste  to  any 
dual  church  or  chapel.  By  54  G.  3.  c,  117-  rectors,  &c.  £ 
Ireland,  with  consent  of  bishop,  may  grant  one  acre  of "glebe 
land  for  site  of  a  new  church,  or  church-yard.  By  5b  v.* 
c*  141.  ecclesiastical  corporate  bodies  are  enabled  to  alienate 
lands  for  enlarging  church-yards.    See  further  tit.  Clergy 

As  to  the  building  and  repairing  of  churches,  chapels,  &c. m 


CHURCH. 
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Ireland,  see  stats.  43  G.  3.  c.  106.  108  :  48  G.  3.  c.  65  :  49  G.  3. 
c.  103:  53  G.  3.  c.  66;  54  G,  ».  c.  117:  4  G.  4.  c.  36:  and 
Irish  Act,  33  G.  2.  c.  11. 

By  stat.  58  G.  3.  c,  45.  for  promoting  the  building  of  addi- 
tional churches,  in  populous  parishes,  m  England  and  Wales, 
the  Crown  is  empowered  to  authorise  the  Treasury  to  issue 
Exchequer  Bills  to  the  amount  of  One  Million,  on  which  the 
Bank  may  advance  money  for  the  purposes  of  the  act.  Com- 
missioners to  be  appointed  by  the  Crown,  are  required  to  exa- 
mine into  the  state  of  parishes  and  extra-parochial  places,  and 
to  ascertain  in  what  places  additional  churches  or  chapels  are 
most  required  for  the  exercise  of  the  established  religion  of  the 
Church.  These  commissioners  are  authorised  to  grant  and  lend 
sums  out  of  the  said  million,  for  building  such  churches  or 
chapels ;  or  assisting  in  building  them,  when  a  proportion  of  the 
expence  is  raised  by  the  subscriptions  of,  or  rates  on,  the  inha- 
bitants of  any  parish  or  place. 

On  the  representation  of  the  commissioners,  parishes  may  be 
divided  into  separate  smaller  parishes,  or  into  ecclesiastical 
districts.  All  laws,  as  to  the  publication  of  banns,  and  the  per- 
formance of  marriages,  christenings,  churchings,  and  burials, 
are  extended  to  such  new  churches  and  chapels.  The  com- 
missioners are  empowered  to  accept  lands  for  the  site  of  churches 
and  church-yards;  which  corporations,  tenants  for  life,  &c.  are 
empowered  to  give. — Bishops  arc  authorised  to  direct  the  per- 
formance of  a  third  service  and  sermon  on  Sundays,  &c. — Two 
church  wardens  are  to  he  chosen  for  each  newT  church  and 
chapel,  one  by  the  incumbent,  and  one  by  the  inhabitants. 
Free  seats  are  to  be  provided  in  all  the  new  churches  and 
chapels — pews  therein  may  he  let — no  graves  are  to  be  made 
in  the  churches — existing  churches  may  be  enlarged  by  pa- 
rishioners, who  may  borrow  money  of  the  commissioners  for 
that  purpose,  securing  the  repayment  on  the  parish  rates. 

By  stat.  59  G.  3.  c.  134.  the  commissioners  for  building  new 
churches  appointed  by  58  G.  3.  c.  45.  are  incorporated.  Further 
powers  are  also  given  them.  By  59  G.  3.  c.  134 :  3  G.  4.  c.  72  : 
5  G.  4.  c*  103:  7  G.  4.  c.  30.  they  are  empowered  to 
unite  parts  of  contiguous  parishes  into  ecclesiastical  districts  for 
the  purpose  of  the  acts,  and  to  build  chapels  for  the  use  of  such 
districts,  and  several  other  regulations  are  made  for  effectuating 
the  intent  of  the  legislature  on  this  important  measure. 

By  4  G.  4.  c.  79-  and  5  G.  4.  c.  90.  provisions  are  made  for 
the  building  churches  in  the  Highlands  and  islands  of  Scotland. 
This  act  is  altered  by  the  3  G.  4.  c.  72.  and  5  G.  4,  c.  103.  and 
7  and  8  G.  4.  c.  72.  and  by  the  1  and  2  W.  4.  c.  38.  so  much  of 
the  7  and  8  G.  4.  as  authorizes  the  commissioners,  in  certain 
cases,  to  declare  the  right  of  nominating  to  churches,  to  be  in 
the  persons  building  and  endowing  them,  is  repealed;  and  by 
§2.  it  is  enacted,  that  where  the  population  amounts  to  2000, 
and  the  churches  do  not  afford  accommodation,  or  above  300 
persons  reside  more  than  two  miles  from  the  church,  if  any 
person  shall  declare  his  intention  of  building  a  church  or  chapel, 
according  to  the  conditions  in  the  act  mentioned,  the  bishop 
may  declare  the  right  of  nominating  to  be  in  such  person,  or 
hLs  trustees.    Provided  that  previous  to  any  bishop  making 
such  declaration  of  the  right  of  nomination,  there  shall  be  pro- 
duced a  certificate  of  an  architect  or  surveyor,  that  the  existing 
churches  or  chapels  do  not  afford  accommodation  for  one- 
third  of  the  inhabitants,  or  that  there  are  300  persons  in  the 
parish  resident  upwards  of  two  miles  from  the  existing  church 
or  chapel.— By  §  7.  persons  intending  to  build  or  endow  a 
church  or  chapel,  shall  cause  notice  to  l>e  given  to  the  patron 
and  incumbent ;  and  if  the  patron,  within  two  months  after 
such  notice  shall  bind  himself  to  build  and  endow,  to  the  sa- 
tisfaction of  the  bishop,  he  shall  be  preferred.    By  §  9.  as  soon 
as  churches  or  chapels  are  finished  or  consecrated,  and  the  con- 
ditions of  the  act  performed,  the  right  of  nomination  shall  be 
vested  in  the  persons  building  and  endowing  them.    By  §  £7, 
this  act  is  not  to  affect  any  local  act  with  respect  to  churches 
already  built,  unless  with  the  consent  of  the  patron. 

No  man  shall  cover  his  head  in  the  church  in  time  of  divine 


service,  except  he  has  some  infirmity,  and  then  with  a  cap ; 
and  all  persons  are  to  kneel  and  stand,  &c.  as  directed  by  the 
Common  Prayer  during  service.  Can.  18.  A  church- warden 
may  justify  taking  off  a  person's  hat.    1  Saund.  13. 

No  fairs  or  markets  shall  be  kept  in  church-yards.  Stat. 
13  E.  1.  stat.  2.  c.6. 

Any  person  may  be  indicted  for  indecent  or  irreverent  be- 
haviour in  the  church;  and  those  that  offend  against  the  acts 
of  uniformity  are  punishable  either  by  indictment  upon  the 
statute,  or  by  the  ordinary,  &e.  See  2  Bam.  Ores.  699. 
I  and  farther  tits.  Church- -wardens,  Parsons.  And  as  to  offences 
in  not  coming  to  church,  see  tits.  Dissenters,  Religion. 

If  any  person  shall,  by  words  only,  quarrel,  chide,  or  brawl, 
I  in  any  church  or  church-yard ;  the  ordinary  of  the  place  is 
empowered,  on  proof  by  two  witnesses,  to  suspend  the  of- 
fender, if  a  layman,  from  the  entrance  of  the  church,  and  if  a 
clerk,  from  the  ministration  of  his  office;  so  long  as  the  said 
ordinary  shall  think  meet,  according  to  the  fault,  Stat.  5  and  6' 
£.  6.  c.4.  §  l. 

This  offence  was  cognizable  in  the  ecclesiastical  court  before 
this  statute,  rat  hue  loci;  and  the  statute,  though  it  provides  a 
penalty,  doth  not  alter  the  jurisdiction.    Ld.  Raym.  850. 

If  any  person  shall  smite  or  lay  any  violent  hands  upon 
another,  the  offender  shall  ipso  t  facto  be  deemed  exceommuni- 
cate,  5  and  6  E.  6.  c.  4.  §  2.  But  previous  to  excommunica- 
tion, there  must  be  either  a  conviction  at  law,  or  a  declaratory 
sentence,  in  the  ecclesiastical  court.  See  1  Hawk,  P.  C.  c.  63: 
I  Burr.  240.    Burttf  Eccl  Law,  tit.  Church,  x. 

1  f  one  be  assaulted  in  the  church,  or  in  a  church-yard,  he 
may  not  beat  the  other  or  draw  a  weapon  there,  although  the 
other  assaulted  him,  and  it  be  therefore  in  his  own  defence  r 
for  it  is  a  sanctified  place,  and  he  may  be  punished  for  that  by 
the  foregoing  statute.  And  it  is  the  same  in  any  of  the  king  s 
cjurts,  or  within  view  of  the  courts  of  justice;  because  force 
in  that  case  is  not  justifiable,  though  in  a  man's  own  defence. 
Cro.  Jac.  367  :  I  Haivk.  c.  (53.  $  4. 

If  any  person  shall  maliciously  strike  any  person  with  any 
weapon,  in  any  church  or  church- yard;  or  shall  draw  anv 
weapon  in  any  church  or  church-yard,  to  the  intent  to  strike 
another  therewith,  he  shall,  on  conviction,  or  verdict,  or  con- 
fession, or  by  two  witnesses,  at  the  assizes  or  sessions,  be  ad- 
judged to  have  one  of  his  ears  cut  off;  and  if  he  have  no  ears, 
he  shall  be  burned  in  the  cheek  with  a  hot  iron,  having  the 
letter  F,  whereby  he  may  be  known  and  taken  for  a  fftm* 
maker  ^fighter,  and  besides,  he  shall  be  and  stand  ipso  facto, 
excommunicated  as  is  aforesaid,  5  and  6  E.  6.  <\  4.  §  3. 

By  stat.  27  G.  3.  c.  44.  no  suit  shall  be  brought  in  any  eccle- 
siastical court  for  striking  or  brawling  in  any  church  or  church- 
yard, after  the  expiration  of  eight  calendar  months,  from  the 
time  when  such  offence  shall  have  been  committed. 

By  stats-  7  and  8  G.  4.  c.  30.  §  2.  persons  unlawfully  and 
maliciously  setting  fire  to  any  church  or  chapel,  or  any  dis- 
senting chapel  duly  registered,  are  guilty  of  felony,  and  shall 
suffer  death  as  felony,  &C-  By  §  8.  persons  riotously  and  tu- 
rn ultuously  assembling,  and  by  lire  demolishing,  pulling  down, 
or  destroying,  or  beginning  so  to  do,  any  such  buildings,  are 
also  guilty  of  felony,  and  punishable  in  like  manner. 

CHURCH- WARDENS. 

Anciently  styled  Church-Reeves  or  Ecclesice  Guardianil 
Officers  instituted  to  protect  the  edifice  of  the  church;  to  su- 
perintend the  ceremonies  of  public  worship;  to  promote  the 
observance  of  religious  duties;  to  form  and  execute  parochial 
regulations ;  and  to  become,  as  occasion  may  require,  the  heal 
representatives  of  the  bodt/  of  the  parish. 

The  office  was  originally  confined  to  such  matters  only  as 
concerned  the  church,  considered  materially  as  an  edifice, 
building,  or  place  of  public  worship ;  and  the  dutv  of  sup- 
pressbg  profaneness  and  immorality  was  intrusted  to  two 
persons  annually  chosen  by  the  parishioners,  as  assistants  to 
the  church-wardens,  who  from  their  power  of  inquiring  into 


CHURCH  WARDENS,  I.  1,  2.  II. 


offences,  detrimental  to  the  interests  of  religion,  and  of  pr&Sffy> 
ing  the  offenders  to  the  next  provincial  council,  or  episcopal 
sy  nod,  were  called  quest-men  or  synods-men ,  which  last  appella- 
tion has  hecn  converted  into  the  name  of  sides-men.  But  great 
part  of  the  duty  of  these  testes  synodaies,  or  ancillary  officers, 
is  now  devolved  upon  the  church-wardens;  the  sphere  of 
whose  duty  has,  since  the  establishment  of  the  overseers  of  the 
poor,  been  considerably  enlarged;  and  is  also  diverted  into 
various  channels  by  many  modern  acts  of  parliament.  See 
Paroch.  Antiq.  6±9*  for  a  more  particular  account  of  the  origin 
and  progress  of  these  sides-men* 

Under  this  head  it  will  be  proper  to  consider, 

L     L.  Of  ike  Election  of  Church-wardens  ;  2.  Of  Exemptions 

from  being  elected* 
II.   Of  their  Interest  in  the  Things  belonging  to  the  Church, 
tit  L  Of  their  Pojver  ;  and  2.  Duty* 
IV.  Of  their  Accounts*    And  see  Poor. 

I.  1.  Of  the  Election  of  Church-tvardens  ;  2.  Of  Exemptions 
from  being  elected. — They  are  generally  chosen  by  the  joint 
'consent  of  the  parishioners  and  minister;  hut  by  custom  (on 
which  the  right  of  choosing  these  officers  entirely  depends, 
2  Atk.  650:  2  Stra.  1246,)  the  minister  may  choose  one,  and 
the  parishioners  another;  or  the  parishioners  alone  may  elect 
both.  1  Vent*  2f>7.  But  where  the  custom  of  a  parish  does 
not  take  place,  the  election  shall  he  according  to  the  directions 
of  the  canons  of  the  church  :  Can*  89*  90*  which  direct  that  all 
church- wardens  or  quest-men  in  every  parish,  shall  be  chosen 
by  the  joint  consent  of  the  minister  and  the  parishioners,  if  it 
may  be;  but  if  they  cannot  agree  upon  such  a  choice,  then  the 
minister  shall  choose  one,  and  the  parishioners  another:  and 
without  such  a  joint  or  several  choice,  none  shall  take  upon 
them  to  be  church- wardens.    Gibs.  Cod*  241,  2  :  1  Stra*  145. 

If  the  parson  or  vicar,  who  has,  by  custom,  a  right  to  choose 
one  church-warden,  be  under  sentence  of  deprivation,  the  right 
of  choosing  both  results  to  the  parishioners.    Garth.  118. 

The  parson  cannot  intermeddle  in  the  choice  of  that  church- 
warden which  it  is  the  right  of  the  parishioners  by  custom  to 
elect.  2  Stra*  1045. — Under  the  word  Parson  a  Curate  is 
included.    2  Stra.  1246. 

In  most  of  the  parishes  in  London,  the  parishioners  choose 
both  church-wardens  by  custom;  hut  in  all  parishes  erected 
under  stat  9  Anne,  c.  22.  the  canon  shall  take  place  (unless 
the  act,  in  virtue  of  which  any  church  was  erected,  shall  have 
specially  provided  that  the  parishioners  shall  choose  both  J  ;  inas- 
much as  no  custom  can  be  pleaded  in  such  new  parishes.  Gibs* 
2 1 5  :  Co.  Lit.  1  Bo*  Abr*  339  :  Cro*  Jac.  532  :  1  Comm.  77- 

By  stat.  58  G*  3*  c.  45.  two  church- wardens  of  each  church 
built  under  that  act  are  to  be  chosen,  one  by  the  incumbent, 
and  one  by  the  parishioners. 

In  the  election  of  church- wardens  by  the  parishioners,  the 
majority  of  those  who  meet  at  the  vestry,  upon  a  written  notice 
given  for  that  purpose,  shall  hind  the  rest  of  the  parish.  Lane* 
21.    See  Nolan,  41, 

By  custom  also,  the  choice  of  church-wardens  may  be  in  a 
select  vestry,  or  a  particular  number  of  the  parishioners,  and 
not  in  the  body  of  the  parishioners  at  large.  Hard*  378 : 
1  Mod.  181.  See  this  Diet.  tit.  Vestry*  Any  attempt  to  dis- 
turb the  election  of  church-wardens  is  an  ecclesiastical  oilence, 
for  w  hich  the  party  must  answer  in  the  spiritual  court.  2  Barn. 
Cy  A.  43. 

In  some  cases  the  lord  of  the  manor  prcscribeth  for  the 
appointment  of  church -wardens:  and  this  shall  not  be  tried 
in  the  Ecclesiastical  Court,  although  it  he  a  proscription  of 
what  appertains  to  a  spiritual  thing.    God.  153  :  2  Inst*  653. 

Where  a  parish  contained  within  itself  a  borough  not  co- 
extensive with  it,  and  the  mayor  of  the  borough,  on  a  return 
to  a  viandamus  for  allowing  a  poor  rate  made  by  the  church- 
wardens  and  overseers  of  the  whole  parish,  stated  a  custom 
which  had  existed  since  43  Eliz,  of  appointing  separate  church- 


wardens and  overseers,  and  of  making  separate  rates  for  the 
borough  and  those  parts  of  the  parish,  which  lay  without  the 
borough  ;  it  was  holdcn  that  such  custom  was  invalid,  and  the 
rclurn  was  quashed.  R *v.  Gordon.    1  Barn,  §  A*  524. 

The  validity  of  the  custom  of  choosing  church- wardens  is  to 
be  decided,  like  all  other  customs  of  the  realm,  by  the  courts  of 
common  latv,  and  not  by  the  spiritual  court.  Cro.  Car,  552; 
6  Mod.  89:  2  Ld*  Raym.  1008 :  .3  Salh*  88 :  and  see  ?  Emt. 
573. — So  also  the  legality  of  the  votes  given  on  the  election 
is  to  be  determined  by  the  common  law.  Burr.  1420— But  the 
Spiritual  Court  may  become  the  means  of  trying  the  validity  of 
the  election  by  a  return  of  f  not  elected  T — <  not  duly  elected/ or 
any  other  return  that  answers  the  writ,  and  affords  an  op- 
portunity of  trying  the  right  in  an  action  for  a  false  return. 

1  Ld.  Raym,  *138:    Stra.  filO:    2  Ld.  Raym*  1379*  1406s 

2  Salh.  433:  5  Mod*  325:  Cowp.  MS. 
When  a  parish  certificate  was  granted  by  two  persons,  who 

described  themselves  on  the  face  of  it  as  "  A.  the  only  church- 
warden,  and  B.  the  only  overseer  of  the  poor  of  the  parish/ 
held  that  after  a  lapse  of  63  years  in  absence  of  evidence  to 
the  contrary,  the  court  would  intend  that  the  parish  had  by 
custom  but  one  church-warden.  R.  v.  Catesby.  4  D*  §  RAS\: 
2  B.$  C.  814. 

The  parishioners  are  sole  judges  of  what  description  of 
persons  they  think  proper  to  choose  as  church- wardens;  the 
Spiritual  Court  therefore  cannot  in  any  case  control  or  examine 
into  the  propriety  of  the  election.  1  Salh  166*  See  also  the 
authorities  immediately  preceding.— And  the  parishioners  mar, 
for  misbehaviour,  remove  them.  13  Co*  70:  Com.  Dig.  3.  tit. 
Esglise  (F.  1.) — An  indictment  also  lies  against  them  for  cor- 
ruption and  extortion  in  their  office.    1  Sid*  307* 

The  Court  of  King  s  Bench  will  not  grant  a  mandamus  to 
the  church- wardens,  to  call  a  vestry  to  elect  their  successors 
Stra*  6S6.  Sed  vid.  Stra.  52. — Nor  will  the  court  grant  ar/wo 
warranto  to  try  the  validity  of  an  election  to  the  office.  4  Term 
Rep*  382. 

They  are  sworn  into  their  offices  by  the  Archdeacon  or 
Ordinary  of  the  Diocese,  and  if  he  refuse,  a  mandamus  shall 
issue  to  compel  him.  Cro,  Car*  551.  5*  Com*  Dig*  tit*  Man- 
damus (A.)  8  Barn.  $  Crcs.  681.  and  without/^.  1  Salh.  330. 
But  the  oath  must  be  general,  f  to  execute  their  duty  truly  and 
faithfully/ — Hard*  064.  and  under  stats.  4  Jac.  i.e.  5:  1  Jac.  I 
c.  9:  #21  Jac.  1.  c.  7*  to  execute  the  laws  against  drunkenness* 
See  j>osi,  III.  2. 

If  a  church-warden,  properly  appointed,  refuse  to  take  the 
oath,  he  may  be  excommunicated.    Gibs*  Cod.  *)bl.  1 
1<H-    And  he  must  not  execute  the  office  till  he  is  sworn, 
Gibs.  24*3.  Sham.  P.  L.  70. 

2.  All  peers  of  the  realm,  by  reason  of  their  dignity,  are 
exempted  from  the  office.  Gibs.  215.  So  are  all  clergymen, 
by  reason  of  their  order.  6  Mod.  140.  2  Stra*  1 107*  1  U 
Raym.  26b. — Members  of  Parliament,  by  reason  of  their  pri- 
vilege. Gibs.  Cod.  215 — Practising  Barristers—and  such 
onlv,  as  it  seems, — Attorneys.  Com*  Dig.  tit.  Attorney*  (B.  lft) 
Clerks  in  Court.  1  Ro*  Rep.  368.  but  see  Mar, ,30.— 1%* 
cians,  Surgeons,  Apothecaries,  Aldermen,  Dissenting  Teacher*, 
Prosecutors  of  Felons,  Militia-men.— See  tit.  Constable.  If  * 
No  person  living  out  of  the  parish,  although  he  occupy 
lands  within  the  parish,  may  be  chosen  church -warden ;  be- 
cause he  cannot  take  notice  of  absences  from  church  nor  dis- 
orders in  it,  for  the  due  presenting  of  them.    Gibs.  215* 


II.  Of  their  Interest  in  the  Things  belonging  to  the  Cfotrdi 


—  Church-wardens  are  a  corporation  by  custom,  to  sue 


and 


be  sued  for  the  goods  of  the  church;  and  they  may  purchas 
goods,  but  not  lands,  except  it  be  in  London,  by  c"stmn 
Jones  4*39*  Cro*  Car*  532.  552.  4  Pin.  525.  n*  1  Ld.  Mfl 
331 :  Co*  Lit.  3  :  5  Barn*  $  Crcs.  433. 

In  the  city  of  London,  by  special  custom,  the  church  wardens 
with  the  minister,  make  a  corporation  for  lands  as  well  3* 
goods ;  and  may  as  such,  hold,  purchase,  and  take  lands  fa 
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the  use  of  the  church,  &c.  And  there  is  also  a  custom  In 
London,  that  the  minister  is  there  excused  from  repairing  the 
chancel  of  the  church.  2  Cro.  325  :  Co.  Lit.  3  :  I  RoL  Abr. 
330.  Church- wardens  may  have  appeal  of  rohbery  for  stealing 
the  goods  of  the  church.  1  RoL  Abr.  3Q3:  Cro.  £&.  179- 
And  they  may  also  purchase  goods  for  the  use  of  the  parish. 
Mar.  22.  Of:  Cro.  Car.  552:  3  Buhl.  264-:  Yeh.  173.— 
Hiey  may  also  take  money  or  tilings  (by  legacy,  gift,  Szc.) 
for  the  benefit  of  the  church.  2  P.  Wins.  125.  And  they 
may  dispose  of  the  goods  of  the  church  ,  with  the  consent  of  the 
parishioners.  1  RoL  Abr.  393:  1  Vent.  SQ:  Cro.  Jac.23±: 
4  Fuk  256. 

But  the  church-wardens  (except  in  London)  have  no  right 
to,  or  interest  in,  the  freehold  and  inheritance  of  the  church, 
which  alone  belongs  to  the  parson  or  incumbent.  Comp. 
Incumb.ZSl:  I  Vent.  127  :  4  Fin.  527. 

A  custom  pleaded  for  the  church-wardens  of  a  parish  to  set 
up  monuments,  ike.  in  a  church,  without  the  consent  of  either 
rector  or  ordinary,  determined  to  be  illegal.  Beckwith  V.  Har- 
dins,  I  Bant.  $  A.  508. 

They  may  bring  an  appeal  of  robbery  for  goods  of  the 
church  feloniously  stolen  —  V.  B.  vol.  11.  p.  27.— and  ejectment 
for  land  leased  to  them  for  years.  Runnington's  Ejectment,  59: 
3  Com.  Dig.  Exsiise  (r\3.) 

If  they  waste  the  goods  of  the  church,  the  new  church- 
wardens may  have  actions  against  them,  or  call  them  to  account ; 
though  the  parish i oners  cannot  have  an  action  against  them 
for  wasting  the  church  goods ;  for  they  must  make  new 
church- wardens,  who  must  prosecute  the  former,  &c,  1  Danv. 
Ahr.  788  :  2  Cro.  845  :  Bro.  Account,  1. 

'Fhey  have  a  certain  special  property  in  the  organs,  bells, 
parish  books,  bible,  chalice,  surplice,  Sec.  belonging  to  the 
church;  of  which  they  have  the  custody  on  behalf  of  the  pa- 
rish, whose  property  they  really  are  ;  for  the  taking  away,  or 
for  any  damage  done  any  of  these,  the  church- wardens  may 
bring  an  action  at  law,  and  therefore  the  parson  cannot  sue 
for  them  in  the  Spiritual  Court.  1  Ro.  Rep.  255.  See  Cro. 
Eliz.  179:  1  VenL  89:  7  Mod.  11  (k 

Rut  they  have  not,  virtute  officii,  the  custody  of  the  title 
deeds  of  the  advowson,  though  they  are  kept  in  a  chest  in  the 
church.    4  Term  Rep,  351. 

III.  1.  Of  their  Power;  and  2.  Duty. — Church-wardens 
have  power  and  authority  throughout  the  parish,  though  it 
extends  into  different  hundreds  and  counties;  being,  though 
temporal  officers,  employed  in  ecclesiastical  affairs,  and  must 
therefore  follow  the  ecclesiastical  division  of  the  kingdom. 
Shaw.  P.  L.  86. 

They  have,  with  the  consent  of  the  minister,  the  placing  the 
parishioners  in  the  seats  of  the  body  of  the  church,  appointing 
gallery  keepers,  &c.  reserving  to  the  ordinary  a  power  to 
correct  the  same  :  and  in  London,  the  church-wardens  have  this 
authority  in  themselves. 

Particular  persons  may  prescribe  to  have  a  seat,  as  belonging 
to  them  by  reason  of  their  estates,  as  being  an  ancient  mes- 
suage, &c.  and  the  seats  having  been  constantly  repaired  by 
them  :  also  one  may  prescribe  to  any  aisle  in  the  church,  to 
sit,  and  to  bun/  there,  always  repairing  the  same.  3  Inst.  202 : 
Cro.  Jac.  3(i6.  See  5  Term  R.  296 :  5  Barn.  $  A.  356.  If 
the  ordinary  displaces  a  person  claiming  a  scat  in  a  church  by 
prescription,  a  prohibition  shall  be  granted,  &c.  12  Rep.  106. 
The  parson  impropriate  has  a  right  to  the  chief  seat  in  the 
chancel;  hut  by  prescription  another  parishioner  may  have  it. 
Nay's  Rep. 

A  chapel-warden  of  a  parochial  chapel ry  has  not,  by  virtue 
of  his  office,  any  authority  to  enter  the  chapel  and  remove  the 
pews  without  consent  of  the  perpetual  curate.  Jones  v.  Ellis, 
2  1  \mnge  $  J.  2ii5. 

Besides  their  ordinary  power,  the  church-wardens  have  the 
care  of  the  benefice  during  its  vacancy:  and  as  soon  as  there 
is  an  avoidance,  they  are  to  apply  to  the  Chancellor  of  the 
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diocese  for  a  sequestration ;  which  being  granted,  they  are 
to  manage  all  the  profits  and  expences  of  the  benefice  for  him 
that  succeeds,  plough  and  sow  in  his  glebes,  gather  in  tithes, 
thrash  out  and  sell  com,  repair  houses,  &c;  and  they  must  see 
that  the  church  be  duly  served  by  a  curate  approved  by  the 
bishop,  whom  they  are  to  pay  out  of  the  profits  of  the  benefice. 
2  Inst.  489  :  Shaw.  P.  L.  99 :  Stat.  13  #  14  Car.  2.  c.  12. 

The  church-wardens  have  not  originally  power  to  make  any 
rate  themselves,  exclusive  of  the  parishioners,  their  duty  being 
only  to  summon  the  parishioners  to  a  vestry,  who  are  to  meet 
for  that  purpose ;  and,  when  they  are  assembled,  a  rate  made 
by  the  majority  present  shall  bind  the  whole  parish,  although 
the  church-wardens  voted  against  it.  Comp,  Incumb.  389: 
1  Vent.  367  :  3  Term  Rep.  592. 

But  if  the  church-wardens  give  the  parishioners  due  notice, 
that  they  intend  to  meet  for  the  purpose  of  making  a  rate  to 
repair  the  church,  and  the  parishioners  refuse  to  come,  or,  being 
assembled,  refuse  to  make  any  rate,  they  may  make  one  without 
their  concurrence  ;  for  they  are  liable  to  be  punished  in  the 
Ecclesiastical  Courts  for  not  repairing  the  church.  Degge,  172: 
1  VenL  367:  I  Mod.  79-  194.237.  See  farther  on  this  sub- 
ject, tit.  Vestry. 

A  taxation  by  a  pound-rate  is  the  most  equitable  way, 
which  if  refused  to  be  paid,  should  be  proceeded  for  in  the 
Ecclesiastical  Court  ;  and  Quakers  are  subject  to  such  church 
rate,  recoverable  as  their  tithes.  Wood's  Inst.  b.  I.  c-  7  Gibs. 
219  :  Degge,  17 1. 

Church- wardens  dc  facto  may  maintain  an  action  against  a 
former  one  for  money  received  by  him  for  the  use  of  the  parish, 
though  the  validity  of  the  election  of  the  plaintiff's  be  doubtful, 
and  though  they  are  not  the  immediate  successors  of  the 
defendant.    2  W.  I  Hack.  559. 

A  parish  mav  have  two  divisions,  with  church-wardens 
keeping  separate  accounts  for  each  division  ;  therefore  when 
two  church-wardens  in  the  parish  of  A.  were  elected  for  the 
township  of  B.  and  two  others  for  the  rest  of  the  parish,  who 
each  made  separate  rates  for  their  own  division  respectively  : 
the  church- wardens  for  the  township  of  B.  may  maintain 
assumpsit  against  their  predecessors  in  office,  to  recover  a 
balance  remaining  in  their  hands,  without  joining  the  present 
or  late  church* wardens  of  the  parish,  either  as  plaintiffs  or 
defendants,  and  without  proving  that  their  appointment  had 
been  wholly  legak  Asllc  v.  Thomas,  3  D.  %  R.  4£2  :2B.Sf  C. 
271  :  1C.<5'  P.  103, 

2.  Their  duty  is  extensive  and  various  ,*  the  heads  of  it  are 
therefore  here  ranged  alphabetically. 

Apprentices. — See  this  Diet.  tits.  Apprentices,  Chimney 
Sweepers. 

Bastards. — The  church- wardens  are  bound  to  provide  for 
such  for  whose  sustenance  the  parish  has  made  no  provision  ; 
and  this  without  an  order  of  justices.  Hays  v.  Bryant,  Trinm 
29  G.  3.  in  C.  P. 

Belfry. — Church- wardens  ought  to  keep  the  keys  of,  and 
take  care  the  bells  are  not  rung  without  proper  cause.     Can.  88. 

Briefs. — Church- war  dens  are  by  stat.  4  An.  c.  14.  to  collect 
the  charity-money  upon  briefs;  which  are  letters- patent 
issuing  out  of  Chancery,  to  rebuild  churches,  restore  loss  by 
fire,  &c,j  which  are  to  be  read  in  churches;  and  the  sums 
collected,  &c.  to  be  indorsed  on  the  briefs  in  words  at  length, 
and  signed  by  the  minister  and  church-wardens ;  after  which 
they  shall  he  delivered,  with  the  money  collected,  to  the  per- 
sons undertaking  them,  in  a  certain  time,  under  the  penalty 
of  20/.  A  register  is  to  be  kept  of  all  money  collected,  &c. 
Also  the  undertakers  in  two  months  after  the  receipts  of  the 
money,  and  notice  to  sufferers,  are  to  account  before  a  Master 
in  C  hancery,  appointed  by  the  Lord  Chancellor. 

Burial. — The  consent  of  the  church- wardens  must  be  had 
for  burying  a  person  in  a  different  parish  from  that  in  which 
he  dies.  It  is  their  duty  not  to  suffer  suicides,  or  excom- 
municated persons,  to  be  buried  in  the  church  or  church- yard, 
without  licence  from  the  bishop.  By  stat.  30  Car.  2.  c.  SK 
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they  are  to  apply  to  the  magistrates  to  convict  offenders  for  not 
burying  in  woollen.     See  also  post,  Register. 

Butler  and  Cheese. — The  penalties  under  stat,  13  a?idli  Car. 
2.  c  26.  for  reforming  abuses  in,  are  payable  to  the  church- 
wardens of  the  parish  where  the  offence  is  committed. 

Chimney-sweepers. — See  that  tit.  in  this  Diet. 

Church.  —  Church- wardens  or  quest-men  are  to  take  care  it 
be  well  aired,  the  windows  glazed,  the  floors  well  paved,  &c. 
If  church-wsirdcns  erect  or  add  a  new  gallery,  &c.  they  must 
have  the  consent  of  the  parishioners,  and  a  licence  of  the 
ordinary,  but  not  for  occasional  repairs.  2  Inst.  439  :  1  Mod* 
273.  See  ante,  [II.  I.  They  must  also  take  care  to  have  in 
the  church  a  large  bible,  a  book  of  common  prayer,  a  book  of 
homilies,  a  font  of  stone,  a  decent  communion  table ;  with 
bread  and  wine  for  the  communion,  a  table-cloth,  carpet,  and 
flagon,  plate,  and  bowl  of  silver,  gold,  or  pewter.  Can*  20. 
Y.  B.  S  II.  5.  p.  4:  DocL  $  Stud.  118:  Deg.  151.  Church- 
wardens also  are  to  sign  certificates  of  persons  taking  the  sacra- 
ment, to  qualify  for  offices.  They  are  to  see  that  the  ten 
commandments  are  set  up  at  the  East  end  of  the  church,  and 
other  chosen  sentences  upon  the  walls,  with  a  reading  desk 
and  a  pulpit,  and  a  chest  for  alms,  all  at  the  charge  of  the 
parish.  U  is  also  the  duty  of  church -wardens  to  prevent  any 
irreverence  or  indecency  from  being  committed  in  the  church ; 
and  therefore  they  may  pull  off  a  person  s  hat  in  the  church, 
or  even  turn  him  out  if  he  attempts  to  disturb  the  congre- 
gation. The  church  being  under  the  care  of  the  church- 
wardens, they  may  refuse  to  open  it  at  the  instance  of  any  per- 
son, except  the  parson,  or  any  one  acting  under  him.  1  Sand. 
13 :  1  Lev.  196* :  1  Sid.  301 :  3  Salk.  37  :  12  Mod.  433  :  Can, 
85.  They  are  not  to  suffer  any  stranger  to  preach,  unless  he 
appears  qualified,  by  producing  a  licence— and  such  preacher 
is  to  register  his  name,  and  the  day  when  he  preached,  in  a 
book.  Can.  50.  52.  The  pulpit  is  exclusively  the  right  of 
the  parson  of  the  parish,  and  the  church- wardens  are  punish- 
able if  they  shut  the  door  against  him  ;  and  his  consent  is  ne- 
cessary to  a  strangers  preaching.  3  Sat/c.  87  -  12  Mod.  433. 
See  farther  this  Diet.  tit.  Church. 

Church-yards. — By  the  canons  of  the  church  it  is  ordained 
that  the  church-wardens,  or  quest-men,  shall  take  care  that 
the  church-yards  be  well  and  sufficiently  repaired,  found,  and 
maintained  with  walls,  rails,  or  pales,  as  have  been  in  each 
place  accustomed,  at  their  charges,  unto  whom  the  same,  by 
law,  appertaineth  •  they  arc  also  to  see  that  the  church  he 
well  kept  and  repaired ;  and  by  a  constitution  of  Archbishop 
Winchelsca,  this  charge  is  to  be  at  the  expence  of  the  pa- 
rishioners. 2  Inst  4S9-  (But  one  who  has  land  adjoining  to 
the  church-yard  may  by  custom  be  hound  to  keep  the  fences 
in  repair.)  *  Church-wardens  shall  suffer  no  plays,  feasts,  ban* 
qucts,  suppers,  church-ales,  drinkings,  temporal  courts  or 
leets,  lay  juries,  musters,  or  any  profane  usage,  to  be  kept  in 
the  church  or  church-yard. — Nor  shall  they  suffer  any  idle 
persons  to  abide  either  in  the  church-yard  or  the  church- 
porch  during  the  time  of  divine  service  or  preaching,  but 
shall  cause  them  to  come  in  or  to  depart.  So  also,  by  the 
common  law,  church- wardens  may  justify  the  removal  of  tu- 
multuous persons  from  the  church -yard  to  prevent  them  from 
disturbing  the  congregation  whilst  the  minister  is  performing 
the  rites  of  burial.  1  Mod.  168.  And  by  the  canon  law  may 
prevent  an  excommumcntcd  person  from  even  entering  into  the 
church -yard  at  any  time  or  on  any  pretence. 

By  5{)  Or  3.  c.  12.  §  17-  all  buildings  and  lands  purchased 
and  hired  by  church-wardens  and  overseers,  by  authority  and 
for  the  purposes  of  the  act,  shall  be  conveyed,  devised,  and 
assured  to  the  church- wardens  and  overseers  and  their  succes- 
sors, in  trust  for  the  parish ;  and  such  church -wardens,  &c. 
shall  and  may  accept,  take,  and  hold  in  virtue  of  a  body  cor- 
porate on  behalf  of  the  parish,  all  buildings  and  lands  belong- 
ing to  the  parish,  &c. 

Bv  the  1  and  2  JV.  4.  c.  59.  the  church- wardens  and  over- 
seers may  inclose  from  any  forest  or  waste  lands  belonging  to 


the  Crown,  with  the  consent  of  the  Treasury,  any  portion  of 
such  forest  or  waste  not  exceeding  50  acres,  for  cultivating  and 
improving  the  same  for  the  use  and  benefit  of  such  parish  and 
the  poor  persons  within  the  same. 

Conventicles. — Church- wardens  are  to  levy  the  penalties  by 
warrant  of  a  justice,  under  stat.  22  Car.  2.  c«  1. 

County  Rate.— See  stat.  152  G.  2.  c.  29. 

Drunkenness. — Church-wardens  are  to  receive  the  penalties 
under  stat.  4  G.  1.  c.  5  :  21  G.  2.  c.  7 :  and  1  Jac.  h  c.  9. 
See  this  Diet.  tit.  Constable, 

Fast  Days. — See  stat.  5  Eliz.  c.  5. 

fire. — See  this  Diet.  tit.  Fire. 

Game. — Church- wardens  are  to  receive  the  penalties  under 
stat.  1  Jac.  1.  c.  27. 

Greenwich  Hospital.  —  Chun  h- wardens  are  to  sign  certifi- 
cates of  out-pensioners  under  stat.  3  G.  3.  c.  16. 

Hawkers  and  Pedlars.— C\\urd\- wardens  are  to  apprehend, 
and  receive  the  penalties  under  stat.  9  and  10  JV.  3.  c.  27,  and 
9  G.  2.  c.  23. 

Non-conformists.^Church-\varc\ens  to  levy  the  penalty  r.f 
12d.  on  persons  not  coming  to  church  each  Sunday,  under 
stat.  1  Eliz.  c.  2, 

Parson. — Church- wardens  are  to  observe  whether  he  reads 
the  thirty-nine  articles  twice  a  year,  and  the  canons  once  in 
the  year,  preaches  every  Sunday  good  doctrine,  reads  the 
Common  Prayer,  celebrates  the  sacraments,  preaches  in  his 
gown,  visits  the  sick,  catechises  children,  marries  according  to 
law,  &c. 

Parishioners. — Church- wardens  to  see  if  they  come  to 
church,  and  duly  attend  the  worship  of  God ;  if  baptism  be 
neglected;  women  not  churched;  persons  marrying  in  pro- 
hibited degrees,  or  without  banns  or  licence ;  alms-houses  or 
schouls  abused;  legacies  given  to  pious  uses;  &c.  Can.  11": 
Cro.  Car.  291  :  1  Vent.  114. 

Poor. — Church-wardens  are  to  act  in  conjunction  with  the 
overseers;  every  church- warden  being  an  overseer,  but  not 
c  contra. — See  this  Diet.  tit.  Overseer,  Poor. 

By  55  G.  3.  c.  137.  no  church-warden  {overseer,  &c.)  is  to 
be  concerned  in  any  contract  for  supplying  the  poor,  while  h 
is  in  such  office,  on  penalty  of  100/.,  except  in  certain  cases  of 
necessity  specified  in  the  act,  under  a  certificate  of  two  justices 
of  the  peace.  See  3  Barn.  £;  A.  145.  An  overseer  who  sup- 
plied  coals  indirectly  for  the  use  of  the  poor  was  held  not  liable 
to  any  penalty,  unless  he  did  it  for  his  own  profit.  3  Barn,  $ 
Cres.  6.  A  farmer  furnished  the  produce  of  his  land  to  the 
poor  of  the  parish  at  a  fair  market  price  ;  he  was  held  liable  to 
penalties  under  the  55  G.  3.  c.  137-  8  Taunt.  239- 
j  Presentments. — Church- wardens,  by  their  oath,  are  to  pre- 
sent, or  certify  to  the  bishop  or  his  officers,  all  things  pay- 
able by  the  ecclesiastical  law,  which  relate  to  the  church,  to 
the  minister,  and  to  the  parishioners.  The  articles  which  are 
delivered  to  church-wardens  for  their  guidance  in  this  respect, 
are,  for  the  most  part,  founded  on  the  book  of  canons,  and  on 
rubricks  of  the  common  prayer.  They  are  also  bound  by  the 
4  Jac.  1.  c.  5,  to  prevent  tippling  or  drunkenness,  and  bj 
3  Jac.  1.  c.  4.  recusants.  They  need  not  take  a  fresh  oath  upon 
each  presentment  they  make,  nor  are  they  obliged  to  wake 
presentments  oftener  than  once  a  year;  but  they  may  do  it  as 
often  as  they  please,  except  there  is  a  custom  in  the  ptinsh  .to 
the  contrary  ;  and,  upon  default  or  neglect  in  the  ehurcb- 
wardens,  the  minister  may  present;  but  such  presentniei* 
ought  to  be  upon  oath.  Can.  117:  Cro.  Car.  285. '2^  :1  V* 
86.  114  :  and  see  1  Vent.  127 :  1  Sound.  13:  1  Std.  463. 
Rales.—  See  ante,  III.  1. 

Recusa?its.—Soe  Presentments,  Non- conformists. 

Registers.— Church- wardens  shall  provide  a  box  wherein  to 
keep  like  parish  register,  with  three  locks  and  three  keys; i  w 
of  the  keys  to  be  kept  by  them,  and  one  by  the  mujtfg 
and  every  Sunday  they  shall  see  that  the  minister  enter  tfieww 
all  the  christenings,  weddings,  and  burials  that  have  bapr^ 
the  week  before;  and  at  the  bottom  of  every  page,  they  sow. 
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with  the  minister,  subscribe  their  names:  and  they  shall, 
within  a  month  after  the  25th  day  of  March,  yearly,  transmit 
to  the  bishop  a  copy  thereof  for  the  year  before,  subscribed  as 
above.  By  stat.  23  G.  3.  c.  f>7-  upon  the  entry  of  any  burial, 
marriage,  birth,  or  christening  in  the  regis! vr  of  any  parish, 
precinct,  or  place,  a  stamp  duty  of  3d.  shall  be  paid  ;  and  there- 
fore the  church-wardens  and  overseers,  or  one  of  them,  Lire 
directed  to  provide  a  book  for  this  purpose,  with  proper  stamps 
for  each  entry,  and  to  pay  for  the  same,  and  for  the  stamps 
contained  therein,  out  of  the  rates  under  their  management ; 
and  to  receive  back  the  moneys  which  shall  be  so  paid  from  the 
persons  authorised  to  demand  and  receive  the  said  duties. 

Sunday. — Church-wardens  to  levy  penalties  for  profaning : 
under  stat.  1  Car.  I.  c.  I.  and  2[)  Car.  2.  c  7* 

IV.  Of  their  Accounts*  —  At  the  end  of  the  year  the  church- 
wardens are  to  yield  just  accounts  to  the  minister  and  parish- 
ioners, and  deliver  what  remains  in  their  hands  to  the  parish- 
ioners  or  to  new  churchwardens :  in  case  they  refuse,  they  may 
be  presented  at  the  next  visitation,  or  the  new  officers  may  by 
process  call  them  to  account  before  the  ordinary,  or  sue  them  by 
writ  of  account  at  common  law.  Shaw.  P.  L.  ?f>:  12  Mod.  [)  : 
Bro.Acamui.il.  Hut  in  laying  out  their  money,  they  are 
punishable  for  fraud  only,  not  indiscretion.  Gibs.  IQ6: 
1  Burn's  Just.  34£)  -  Shaw.  P.  L,  7(J.  Jf  their  receipts  fall 
short  of  their  disbursements,  the  succeeding  church-wardens 
may  pay  them  the  balance,  and  place  it  to  their  account.  1  Rol. 
Ah.  121  :  Can.  UK).  &c.  And  the  Court  of  Chancery  on 
application  will  make  an  order  for  the  purpose.  2  Eq.  Ah.  203  : 
Pre.  Ch>  43  :  but  see  4  Vin.  (Svo.)  52[). 

Church-ivardms  de  facto  may  maintain  an  action  against  a 
former  church-wurde-u  for  money  received  by  him  for  the  use 
of  the  parish  ;  though  the  validity  of  the  election  of  the  plain- 
tiffs to  their  office  be  doubtful,  and  though  they  be  not  the 
immediate  successors  of  the  defendant.    2  11.  Blacks! .  55[). 

By  the  stat.  3  and  4  W*  §  M.  c.  11.  in  all  actions  to  be 
brought  in  the  courts  of  Westminster,  or  at  the  assizes,  for 
money  mis-spent  by  church-wardens,  the  evidence  of  the 
parishioners,  other  than  such  as  receive  alms,  shall  be  taken 
and  admitted. 

Church-wardens  are  comprehended  within  the  purview  of 
the  stats.  7  Juc.  L  c.  5.  and  21  Jac.  I.e.  12.  as  to  pleading  the 
general  issue  to  actions  brought  against  them,  and  as  to  double 
costs  when  they  have  judgment. 

But  in  an  action  on  the  case  against  a  church- warden  for  a 
false  and  malicious  presentment,  though  there  be  judgment  for 
him,  yet  he  shall  not  have  double  costs ;  for  the  statute  does 
not  extend  to  spiritual  affairs.  Cro.  Car.  285.  467*'  1  Sid.  463: 

1  Pent.  86:  2  Hawk.  P.  C.  61  :  Hardw.  125. 

The  Spiritual  Court  can  only  order  the  church-wardens'  ac- 
counts to  be  audited.,  but  cannot  make  a  rate  to  rc-imburse 
them,  because  they  are  not  obliged  to  lay  out  money  before 
they  receive  it.  Hardw.  3Si  :  2  Slra.  974 :  Cro.  Car.  285,  28(5. 

But  a  custom  that  the  church-wardens  shall,  before  the  end 
of  their  year,  give  notice  to  the  parishioners  to  audit  their 
accounts,  and  that  a  general  rate  shall  be  made,  for  the 
purpose  of  re-imbursing  them  all  money  advanced,  is  good, 

2  Andr.  32. 

If  there  be  a  select  committee  or  vestry  elected  by  custom, 
and  the  church-wardens  exhibit  their  accounts  to  such  com- 
mittee, who  allow  the  same,  this  shall  discharge  them  from 
being  proceeded  against  in  the  Spiritual  Court.  2  Lutw.  1027. 
So  of  allowance  at  a  vestry  in  general.  Bunb.  247* 
1  Vent.  :>()7:  1  Sid.  281  :  Raipn.  418  :  2  Barn.  K.  B.  421 : 
Andr.  11.  And  if  the  Spiritual  Court  take  any  step  whatever 
after  the  accounts  are  delivered  in,  it  is  an  excess  of  jurisdiction 
for  which  prohibition  will  be  granted,  even  after  sentence. 

3  'Per  in  Br  p.  S. 

CHU  RCH  ESSE T,  or  churchse!,  ciricseal.^  A  Saxon  word 
used  in  Domesday,  which  is  interpreted  quasi  semen  ecclesiee, 
corn  paid  to  the  church.    Fleta  says,  it  signifies  a  certain 


measure  of  wheat,  which  in  times  past  every  man  on  St. 
Martin's  day  gave  to  holy  church,  as  well  in  the  times  of  the 
Britons  as  of  the  English  ;  yet  many  great  persons,  after  the 
coming  of  the  Romans,  gave  their  contribution  according  to  the 
ancient  law  of  Moses,  in  the  name  of  Jirst  fruits  ;  as  in  the 
writ  of  King  Canutus  sent  to  the  Pope  is  particularly  con- 
tained, in  which  they  call  it  churchsed.  Selden's  Hist.  Tithes, 
p.  216. 

CHURCH-SCOT.  Customary  oblations  paid  to  the  parish* 
priest  ;  from  which  duties  the  religious  sometimes  purchased 
an  exemption  for  themselves  and  their  tenants, 

C  H  U  RC  H-  YA  R  D.  Chiding,  quarreling,  or  brawling  there 
is  punishable  ecclesiastically  by  5  and  6  E.  6.  c.  4.  §  1  ;  and  by 
27  G.  3.  c.  14.  the  suit  is  to  be  commenced  within  eight 
calendar  months :  and  by  5  and  6  E.  G.  c.  4,  striking  with  a 
weapon,  or  drawing  with  such  intent  in  any  church-yard,  is 
punishable  with  loss  of  cars,  burning,  and  excommunication. 
Taking  up  dead  bodies  out  of  a  church-yard,  though  for  the 
purpose  of  dissection,  is  an  indictable  offence.  2  T.  R.  733  ; 
Leach,  498  :  Rex  v.  Gilles,  Russ.  $  Rt/.  366. 

CHL'RLE,  ccorle,  carl.  Was  in  the  Saxon  times  a  tenant 
at  will,  of  free  condition,  who  held  some  land  of  the  Thanes, 
on  condition  of  rents  and  services;  which  ceorles  were  of  two 
sorts  ;  one  that  hired  the  lord's  tenementary  estate,  like  our 
farmers;  the  other  that  tilled  and  manured  the  demesnes 
(yielding  work  and  not  rent),  and  were  thereupon  called  his 
sockmen  or  ploughmen.  Spelm. 

CINQUE  PORTS,  quinquc  portus.~\  Those  havens  that 
He  towards  France,  and  therefore  have  been  thought  by  our 
kings  to  be  such  as  ought  to  be  vigilantly  guarded  and  pre- 
served against  invasion  :  in  which  respect  they  have  an  especial 
governor,  called  Lord  Warden  of  the  Cinque  Ports,  and  divers 
privileges  granted  them,  as  a  peculiar  jurisdiction  ;  their  warden 
having  ut}\  only  the  authority  of  an  admiral  amongst  them, 
but  sending  out  writs  in  his  own  name,  &c.    4  Inst.  222. 

Camhdeu  says,  that  Kent  is  accounted  the  key  of  England  ; 
and  that  William,  called  the  Conqueror,  was  the  first  that 
made  a  constable  of  Dover  Castle,  and  warden  of  the  Cinque 
Ports,  which  he  did  to  bring  that  country  under  a  stricter  sub- 
mission to  his  government;  but  King  John  was  the  first  who 
granted  the  privileges  to  those  ports  which  they  still  enjoy : 
however,  it  was  upon  condition  that  they  should  provide  a 
certain  number  of  ships  at  their  own  charge  for  forty  days,  as 
often  as  the  king  should  have  occasion  for  them  in  the  wars, 
he  being  then  under  a  necessity  of  having  a  navy  for  passing 
into  Normandy,  to  recover  that  dukedom  which  he  had  lost. 
And  this  service  the  Barons  of  the  Cinque  Ports  acknowledged 
and  performed,  upon  the  king's  summons,  attending  with  their 
ships  the  time  limited  at  their  proper  costs,  and  staying  as  long 
after  as  the  king  pleased  at  his  own  charge.  Sotnner  of'  Roman 
Ports  in  Kent,    See  this  Diet,  tit.  Navy. 

The  Cinque  Ports,  as  we  now  account  them,  are,  Dover, 
Sandwich,  Romuey,  U'imhelsea,  and  Rye  ;  and  to  these  we 
may  add  Hythe  and  Hastings,  which  are  reckoned  as  part  or 
members  of  the  Cinque  Ports  ;  though  by  the  first  institution 
it  is  said  that  Winchelsea  and  Rye  were  added  as  members, 
and  that  the  others  were  the  Cinque  Ports:  there  are  also 
several  other  towns  adjoining  that  have  the  privileges  of  the 
ports.  These  Cinque  Potts  have  certain  franchises  to  hold 
pleas,  &c,  and  the  king's  writs  do  not  run  there;  but  on  a 
judgment  in  any  of  the  king's  courts,  if  the  defendant  hath  no 
goods,  Sec.  except  in  the  ports,  the  plaintiff  may  get  the  records 
certified  into  Chancery,  and  from  thence  sent  by  mittimus  to 
the  Lord  Warden  to  make  execution.    4  Inst.  223  :  3  Leon.  3. 

The  constable  of  Dover  Castle  is  Lord  Warden  of  the  Cinque 
Ports.  And  there  are  several  courts  within  the  Cinque  Ports  ; 
one  before  the  constable,  others  within  the  ports  themselves, 
before  the  mayors  and  jurats ;  another,  which  is  called  curia 
quinque  portuum  apnd  Shepway :  there  is  likewise  a  court  of 
Chancery,  in  the  Cinque  Ports,  to  decide  matters  of  equity  ; 
but  no  original  writs  issue  thence.  1  Dant\  Ab.  793.  The  juris- 
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diction  of  the  Cinque  Ports  is  general,  extending  to  personal, 
real,  and  mixed  actions ;  and  if  any  erroneous  judgment  is 
given  in  the  Cinque  Ports  before  any  of  the  mayors  and  jurats, 
error  lies  according  to  the  custom,  by  bill  in  nature  of  error, 
before  the  Lord  Warden  of  the  Cinque  Ports,  in  his  court  of 
Skcpwag.  And  in  these  cases  the  mayor  and  jurats  may  be 
fined,  and  the  mayor  removed,  &c.  4  Inst.  334 :  Cromp. 
Jurisd.  138. — And  error  lies  from  the  court  of  Shepwa/j  to  the 
Court  of  K.  B.    JcuL  fail  Sid.  356. 

It  has  been  observed  that  the  Cinque  Points  are  not  jura 
regal ia,  like  counties  palatine,  but  are  parcel  of  the  county  of 
Kent :  so  that  if  a  writ  be  brought  against  one  for  land  within 
the  Cinque  Ports,  and  he  appears  and  pleads  to  it,  and  judg- 
ment is  given  against  him  in  the  Common  Pleas,  this  judg- 
ment shall  bind  him ;  .for  the  land  is  not  exempted  out  of  the 
county,  and  the  tenant  may  waive  the  benefit  of  his  privilege* 
Wood's  Inst.  519- 

The  Cinque  Ports  cannot  award  process  of  outlawry.  Cro. 
Eliz.  910.  And  a  quo  minus  lies  to  the  Cinque  Ports.  Ibid. 
yil.  If  a  man  is  imprisoned  at  Dover  by  the  Lord  Warden, 
an  habeas  corpus  may  be  issued  ;  for  the  privilege  that  the 
kind's  writ  lies  not  there  is  intended  between  part//  and  part//s 
and  there  can  he  no  such  privilege  against  the  king  ;  and  an 
habeas  corpus  is  a  prerogative  writ,  by  which  the  king  demands 
an  account  of  the  liberty  of  the  subject*  Cro.  Jac.  54:3  :  1  AY/.v. 
Ab.  447- 

Certiorari  lies  to  the  Cinque  Ports,  to  remove  indictments ; 
and  the  jurisdiction  that  brev.  dom.  regis  non  currit  is  only  in 
civil  causes  between  party  and  party,  2  Hawk.  P.  C.  c.  27 • 
§  24, 

By  stat.  51  G.  3.  c.  36.  the  king  is  empowered  to  appoint 
justices  of  the  peace  within  and  throughout  the  liberties  of  the 
Cinque  Ports  for  facilitating  the  execution  of  justice  ;  but  such 
justices  are  not  to  interfere  with  the  power  of  the  sessions 
within  the  several  Cinque  Ports,  nor  within  the  corporate 
towns  of  Pevensey,  Seaford,  Lydd,  Folkestone,  Feversham, 
Fordwich,  Tenterden,  or  Deal;  nor  to  claim  any  authority 
with  those  towns,  nor  any  right  or  privilege  belonging  to  any 
member  of  those  corporations. 

C1RCADA.  A  tribute  anciently  paid  to  the  bishop  or  arch- 
deacon for  visiting  the  churches,    JJu  Frvsne. 

CIRCUITY  OF  ACTION,  circuilus  actionis.^  A  longer 
course  of  proceeding  to  recover  a  thing  sued  for  than  is  needful : 
as  if  a  person  grant  a  rent-charge  of  10/.  per  annum  out  of 
his  manor  of  B,,  and  after  the  grantee  disseiseth  the  grantor 
of  the  same  manor,  who  brings  an  assise  and  recovers  the  land, 
and  20/.  damages,  which  being  paid,  the  grantee  brings  his 
action  for  ]  0L  of  his  rent  due  during  the  time  of  the  disseisin, 
which  he  must  have  had  if  no  disseisin  had  been :  this  is  called 
circuit//  of  act  ion  3  because  as  the  grantor  was  to  receive  201. 
damages,  and  pay  10/.  rent,  he  might  have  received  but  10/. 
only  for  damages,  and  the  grantee  might  have  kept  the  other 
10/.  in  his  hands  by  way  of  retainer  for  his  rent,  and  so  saved 
his  action,  which  appears  to  be  needless.  Terms  de  Le/j.  If 
the  obligee  in  a  bond  covenant  not  to  sue  the  obligors,  this 
may  be  pleaded  as  a  release  in  order  to  avoid  circuity  of  action  ; 
but  if  he  covenant  not  to  sue  one  of  two  obligors,  this  shall  not 
operate  as  a  release  to  the  other.  See  tit.  Action ;  and  sec 
4  Term  R.  4?0. 

CIRCUITS.  Certain  divisions  of  the  kingdom  appointed 
for  the  judges  to  go  twice  a  year,  for  administering  of  justice, 
in  the  several  counties.  These  circuits  are  made  in  the  respec- 
tive vacations,  after  Hilary  and  Trinity  terms.  As  to  their 
antiquity,  see  Madd.  Hist.  Exck.  c.  3.  §  12:  Wynnes,  Eun. 
v.  2.  o77-    See  tits.  Assize,  Nisi  Prius. 

The  several  counties  of  England  are  divided  into  six  circuits, 
viz.  L  Midland;  containing  the  counties  of  Northampton, 
Rutland,  Lincoln,  Nottingham,  Derby,  Leicester,  Warwick — 
2.  Norfolk  j  Bucks,  Bedford,  Huntingdon,  Cambridge,  Nor- 
folk, Sutiolk — 3.  Home;  Hertford,  Essex,  Kent,  Sussex^ 
Surrey— t-  Oxford  ;  Berks,  Oxford,  Hereford,  Salop,  Glou- 


cester, Monmouth,  Stafford,  Worcester— 5.  Wksjtern;  South- 
ampton, Wilts.  Dorset,  Devon,  Cornwall,  Somerset — 6.  North- 
ern ;  York,  Durham,  Northumberland,  Cumberland,  West- 
morland, Lancashire.  Wales  is  now  divided  into  two  circuits, 
one  embracing  the  counties  of  North  Wales  and  Chester, 
and  the  other  the  counties  of  South  Wales.  And  since  the 
1  W.  4f.  c.  70.  one  of  the  English  judges  holds  the  assizes  for 
the  several  counties  of  South  Wales,  and  one  for  the  counties 
of  North  Wales,  and  the  two  judges  together  hold  the  assies 
at  Chester.  See  farther  tit.  Assize.  See  3  G.  4.  c.  10.  as  to 
tiie  power  of  opening  and  reading  the  circuit  commissions  on  a 
dav  subsequent  to  the  dav  named  therein. 

CIRCUxMSFECTE  AGATIS.  Is  the  title  of  a  statute 
made  anno  Hi  E.  1.  st.  k  relating  to  prokjbifions,  prescribing 
certain  cases  to  the  judges,  wherein  the  king's  prohibition  liti 
not.    2  InsL  187.    *See~tit.  Prohibition. 

CIRCUMSTANTIAL  EVIDENCE.  See  tit  Evidem, 
CIRCUMSTANTIBUS.  By-standers;  a  word  of  art, 
signifying  the  supplying  or  making  up  the  number  of  jurors, 
if  any  impanelled  appear  not,  or  appearing  are  challenged  by 
either  party,  by  adding  to  them  so  many  of  such  as  are  present, 
or  si  a  tiding  b/j  (fates  de  circa  nist a ntibus),  who  are  qualified  a* 
will  serve  the  turn.    See  tit.  Jur/j. 

CIRCUMVENTION,  is  any  act  of  fraud,  whereby  a  person 
is  reduced  to  a  deed  by  decreet.    Scotch  Diet. 

CI TATION,  citatu>r\  A  summons  to  appear,  applied  par- 
ticularly to  process  in  the  Spiritual  Court.  The  Ecclesiastical 
Courts  proceed  according  to  I  he  course  of  the  civil  and  canon 
laws,  by  citation,  libel,  &c.  A  person  is  not  generally  to  be 
cited  to  appear  out  of  the  diocese,  or  peculiar  jurisdiction  where 
he  lives ;  unless  it  be  by  the  archbishop,  in  default  of  the 
ordinary  ;  where  the  ordinary  is  party  to  the  suit,  in  cases 
of  appeal,  &c5  and  by  law  a  defendant  may  be  sued  where  he 
lives,  though  it  is  for  subtracting  tithes  in  another  diocese,  &c 
1  Xcls.  449.  By  the  stat.  23  H.  8.  C.  {).  every  archbishop  may 
cite  any  person  dwelling  in  any  bishop's  diocese  within  his 
province  for  heresy,  &c,  if  the  bishop  or  other  ordinary  con- 
sents ;  or  if  the  bishop  or  ordinary,  or  judge,  do  not  do  hi* 
duty  in  punishing  the  offence.  Where  persons  are  cited  out  of 
their  diocese,  and  live  out  of  the  jurisdiction  of  the  bishop  1 
prohibition,  or  consultation,  may  be  granted :  but  where  pcrsoa? 
live  in  the  diocese,  if  when  they  are  cited  they  do  not  appear, 
they  are  to  be  excommunicated,  &c.  The  above  statute  was 
made  to  maintain  the  jurisdiction  of  inferior  dioceses;  and  if 
any  person  is  cited  out  of  the  diocese,  &c„  where  the  civil  or 
canon  law  doth  not  allow  it,  the  party  grieved  shall  have 
double  damages.  If  one  defame  another  within  the  peculiar 
of  the  archbishop,  he  may  be  punished  there;  although  to 
dwell  in  any  remote  place  out  of  the  archbishop's  peculiar, 
Oodb.  l<)0.     See  lit.  Courts  Ecclesiastical. 

CITY,  civitas.2  According  to  Cored  is  a  town  corporate, 
which  hath  a  bishop  and  cathedral  church,  which  is  called 
civitas,  oppidum,  and  urbs;  civitas,  in  regard  it  is  governed  by 
justice  and  order  of  magistracy ;  oppidum,  for  that  it  contain* 
a  great  number  of  inhabitants;  and  urbs,  because  it  is  in 
form  begirt  about  with  walls.  But  Crompton,  in  his  Jurisdic- 
tions, where  he  reckons  up  the  cities,  leaveth  out  Ely,  although 
it  hath  a  bishop  and  cathedral  church;  and  puts  in  West- 
minster, though  it  hath  not  at  present  a  bishop:  and  w 
Edward  Coke  makes  Cambridge  a  city  ;  yet  there  is  no  men- 
tion that  it  was  ever  an  episcopal  see.  Indeed  it  appears  by  the 
stat.  35  H.  8.  c.  10.  that  there  was  a  bishop  of  Westminster; 
see  tit.  Bishops;  since  which  in  stat.  17  Eliz.  c.  5.  it  is  terrad 
a  citi/,  or  borough:  and  notwithstanding  what  Coke  observes 
of  Cambridge,  in  the  old  stat.  11  H.  7.  c.  4.  Cambridge  » 
called  only  a  town;  m  9  . 

Kingdoms  have  been  said  to  contain  as  many  cities  as  the? 
have  sees  of  archbishops  and  bishops  ;  but  according  to  Blow- 
cit/j  is  a  word  which  hath  obtained  since  the  Conquest ;  vM  ® 
the  time  of  the  Saxons  there  were  no  cities,  but  all  great  tojfl* 
were  called  burghs,  and  even  London  was  then  styled  Low0*' 
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Bourg  ;  as  the  capital  of  Scotland  is  now  called  Edinburgh. 
And  long  after  the  Conquest  the  word  city  is  used  promiscu- 
ously with  the  word  burgh,  as  in  the  charter  of  Leicester  it  is 
called  both  civitas  and  hurgus  ;  which  shows  that  those  writers 
were  mistaken  that  tell  us  every  cihj  was  or  is  a  bishop  s  see. 
And  though  the  word  city  signifies  with  us  such  a  town  corpo- 
rate as  hath  usually  a  bishop  and  cathedral  church,  yet  it  is 
nut  always  so. 

A  city ,  says  Blackstone,  is  a  town  incorporated,  which  is 
or  hath  been  the  see  of  a  bishop ;  and  though  the  bishoprick 
be  dissolved,  as  at  Westminster,  yet  still  it  remaineth  a  city. 
1  Comm.  114. 

It  appears,  however,  that  Westminster  retained  the  name  of 
city j  not  because  it  had  been  a  bishop's  see,  hut  because  it  was 
expressly  created  such,  in  the  letters-patent  by  King  Hen,  VIII. 

erecting  it  into  a  bishoprick  See  Burnet's  Reform*  Appx. 

There  was  a  similar  clause  in  favour  of  the  other  five  new 
created  cities,  Chester,  Peterborough,  Oxford,  Gloucester,  and 
Bristol:  the  charter  for  Chester  is  in  Gih*  Cod.  144<);  and  that 
for  Oxford  in  ]  i  Ki/m.  Feed.  854.  Lord  Coke  seems  anxious 
to  rank  Cambridge  among  the  cities*  Mr.  Wooddeson,  late 
Vinerian  Professor  (see  his  Lectures,  i.  302  )  has  produced  a  de- 
cisive authority  that  cities  and  bishops'  sees  had  not  originally 
any  necessary  connexion  with  each  other.  It  is  that  of  In- 
gulp/ms,  who  relutes  that  at  the  great  council  assembled  in 
1072,  to  settle  the  claim  of  precedence  between  the  two  arch- 
bishops, it  was  decreed  that  bishops'  sees  should  be  transferred 
from  towns  to  cities* 

The  accidental  coincidence  of  the  same  number  of  bishops 
and  cities  would  naturally  produce  the  supposition  that  they 
were  connected  together  as  a  necessary  cause  and  effect ;  it  is 
certainly  a  strong  confirmation  of  the  above  authority  that  the 
same  distinction  is  not  paid  to  bishops'  sees  in  Ireland. 

Mr.  Margrave,  in  his  notes  to  1  Inst*  110.  proves  that  al- 
though Westminster  is  a  city,  and  has  sent  citizens  to  parlia- 
ment from  the  time  of  Ed.  VI.  it  never  was  incorporated ;  and 
this  is  a  striking  instance  in  contradiction  of  the  learned  opi- 
nions there  referred  to,  viz.  that  the  king  could  not  grant 
within  time  of  memory  to  any  place  the  right  of  sending  mem- 
bers to  parliament  without  first  creating  that  place  a  corpora- 
tion, ]  Comm.  edit.  11  §3,  in  n.  See  also  tits.  Parliament , 
liishopx,  Borough,  &t\ 

CIVIL  LAW.  Is  defined  to  be  that  law  which  every  par- 
ticular nation,  common  wealth,  or  city,  has  established  pecu- 
liarly for  itself:  jus  civile  est,  quod  quisquc  pop  u  I  us  si  hi  const  i- 
tuit.  Just.  Inst*  Now  more  properly  distinguished  by  the  name 
of  municipal  law:  the  term  Civil  Law  being  chiefly  applied  to 
that  which  the  old  Romans  used,  compiled  from  the  laws  of 
nature  and  of  nations.  The  Roman  law  was  founded  first, 
upon  the  regal  constitutions  of  their  ancient  kings;  next  upon 
the  twelve  tables  of  the  Decemviri ;  then  upon  the  lawTs  or 
statutes  enacted  fay  the  Senate  or  people ;  the  edicts  of  the 
Pralor  and  the  Hespansa  Prudenlum,  or  opinions  of  learned 
lawyers;  and  lastly,  upon  the  imperial  decrees  or  constitutions 
of  successive  emperors. — These  had  by  degrees  grown  to  an 
enormous  hulk  ;  but  the  inconvenience  arising  therefrom  was 
in  part  remedied,  by  the  collections  of  three  private  law  vers, 
Gregorius,  Hermogenes,  and  Papsnius ;  and  afterwards  by  the 
Emperor  Theodosius  the  younger,  by  whose  orders  a  code  was 
compiled,  A.  D.  45S,  being  a  methodical  collection  of  all  the 
imperial  constitutions  then  in  force  ;  which  Tkeodosian  Code 
was  the  only  book  of  civil  law  received  as  authentic  in  the 
western  part  of  Europe,  till  many  centuries  after. — For  Justi- 
nian commanded  only  in  the  eastern  remains  of  the  empire  ; 
and  it  was  under  his  auspices  that  the  present  body  of  Civil 
Laws  was  compiled  and  iinished  bv  Trebonian,  about  the  vear 
533. 

This  consists  of,  —  1.  The  Institutes;  which  contain  the  ele- 
ments or  first  principles  of  the  Roman  law,  in  four  books. — 
2.  The  Digests  or  Pandects,  in  fifty  books ;  containing  the 
opinions  and  writings  of  eminent  lawyers,  digested  in  a  sys- 


tematic method. — 3.  A  New  Code,  or  collection  of  imperial 
constitutions,  in  twelve  books;  the  lapse  of  a  century  having 
rendered  the  former  code  of  Theodosius  imperfect. — 4.  The 
Novels,  or  new  constitutions  posterior  in  time  to  the  other  books, 
and  amounting  to  a  supplement  to  the  code  containing  new 
decrees  of  successive  emperors,  as  new  questions  happened  to 
arise. — These  form  the  body  of  the  Roman  law,  or  Corpus 
Juris  Civilts,  as  published  about  the  time  of  Justinian;  which, 
however,  soon  fell  into  neglect  and  oblivion  till  about  the  year 
U  30,  when  a  copy  of  the  Digests  was  found  at  A  in  alii,  in 
Italy;  which  accident,  concurring  with  the  policy  of  the 
Roman  ecclesiastic,  suddenly  gave  a  new  vogue  and  authority 
to  the  Civil  Law,  and  introduced  it  into  several  nations. 
1  Comm.  80,  81, 

The  Digests  or  Pandects,  was  collected  from  the  works  and 
commentaries  of  the  ancient  lawyers,  some  whereof  lived  before 
the  coming  of  our  Saviour.  The  whole  Digest  is  divided  into 
seven  parts:  the  first  part  contains  the  elements  of  the  taw,  as 
what  is  justice,  right,  &c.  The  second  part  treats  of  judges 
and  judgments.  The  third  part  of  personal  action,  &c.  The 
fourth  part  of  contracts,  pawns,  and  pledges.  The  fifth  part 
of  wills,  testaments,  &c.  The  sixth  part  of  the  possession  of 
goods.  The  seventh  part  of  obligations,  crimes,  punishments, 
&c.  The  Institutes  contain  a  system  of  the  whole  body  of  law, 
and  are  an  epitome  of  the  Digest  divided  into  four  books;  but 
sometimes  they  correct  the  Digest ;  they  are  called  Institutes, 
because  they  are  for  instruction,  and  show  an  easy  way  to  the 
obtaining  a  knowledge  of  the  Civil  Law:  but  they  are  not  so 
distinct  and  comprehensive  as  they  might  be,  nor  so  useful  at 
this  time  as  they  were  at  first.  The  Noveh,  or  Authentic*, 
were  published  at  several  times,  without  any  method ;  they  are 
termed  Novels  as  they  are  nefv  laws,  and  Aui  lien  tics,  being 
authentically  translated  from  the  Greek  into  the  Latin  tongue; 
and  the  wThole  volume  is  divided  into  nine  collations,  constitu- 
tions, or  sections;  and  they  again  into  J  68  novels,  which  also 
are  distributed  into  certain  chapters.  The  first  collation  re- 
lates to  heirs,  executors,  Sec. ;  the  second,  the  state  of  the 
church ;  the  third  is  against  bawxls ;  the  fourth  concerns  mar- 
riages, eve.  ;  the  fifth  forbids  the  alienation  of  the  possessions 
of  the  church;  the  sixth  shows  the  legitimacy  of  children,  etc. ; 
the  seventh  determines  who  shall  be  witnesses ;  the  eighth 
ordains  wills  to  be  good,  though  imperfect,  &c. ;  and  the  ninth 
contains  matter  of  succession  in  goods,  &c»  Diet.  See  Stft* 
lion's  Decline  and  FrlL  vol.  X.  chap,  11. 

To  these  tomes  of  the  Civil  Law  we  may  add  the  Book  of 
Feuds,  whii  h  contains  the  customs  and  services  that  the  sub- 
ject or  vassal  owcth  to  his  prince  or  lord,  for  such  lands  or  fees 
as  he  holdeth  of  him.  The  Constitutions  of  the  Emperor  were 
either  by  a  rescript,  which  was  the  letter  of  the  Emperor  in 
answer  to  particular  persons  who  inquired  the  law  of  him  ;  or 
by  edict,  which  the  Emperor  established  of  his  own  accord, 
that  it  might  he  generally  observed  by  every  subject ;  or  by 
decree,  which  the  Emperor  pronounced  between  plaintiff  and 
defendant,  upon  hearing  a  particular  cause.  The  power  of 
issuing  forth  rescripts,  edicts,  and  decrees,  was  given  to  the 
prince  by  the  lex  rcgia,  wherein  the  people  of  Rome  wholly 
submitted  themselves  to  the  government  of  one  person,  viz. 
Julius  C^sar,  after  the  defeat  of  Pompey,  Sec.  And  by  this 
submission  the  prince  could  not  only  make  laws,  but  was 
esteemed  above  all  coercive  power  of  them.  Diet. 

How  far  the  Civil  Law  is  adopted  and  of  force  in  tin's  king- 
dom, sec  tit.  Canon  Law. 

ISefore  the  Reformation  decrees  were  as  frequent  in  the 
Canon  Law  as  in  the  Civil  Law — Many  were  graduates  // 
utroque  jure  or  utriusque  juris.  J.  U.  D.  or  juris  utriusque 
doctor,  is  still  common  in  foreign  universities.  But  Hen.  VI II. 
in  the  twenty-seventh  year  of  his  reign,  when  he  had  renounced 
the  authority  of  the  Pope,  issued  a  mandate  to  the  University 
of  Cambridge,  to  prohibit  lectures  and  the  granting  degrees  in 
Canon  Law  in  that  University.  Stat.  Acad.  p.  137 — It  i* 
probable  that  at  the  same  time  Oxford  received  a  similar  pro- 
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hibition,  and  that  degrees  in  canon  law  have  ever  since  been 
discontinued  in  Endand.     1  Comm.  392.  in  n. 
CIVIL  LIST.    See  tit.  King* 

TO  CLACK  WOOL.  Is  to  cut  off  the  sheen's  mark, 
which  makes  it  weigh  lighter ;  as  to  force  wool,  signifies  to  clip 
off"  the  upper  and  hairy  part  thereof;  and  to  bard  it,  is  to  cut 
the  head  and  neck  from  the  rest  of  the  fleece.  StaL  8  II.  6\ 
c.  22. 

CLADES.  Clida,  cleta,  cleia,  from  the  Brit,  die,  and  the 
Irish  clia.]  A  wattle  or  hurdle  ;  and  a  hurdle  for  penning  or 
folding  of  sheep  is  still  in  some  counties  of  England  called  a 
cley.    Paroch.  Antiq.  p.  .575. 

CLARENDON,  Constitutions  of.  Certain  Constitutions 
made  in  the  reign  of  Hen.  IL  A.  D.  1164,  in  a  great  council 
held  at  Clarendon,  whereby  the  King  cheeked  the  power  of  the 
Pope,  and  his  clergy,  and  greatly  narrowed  the  total  exemption 
they  claimed  from  the  secular  jurisdiction.    4  Com.  422. 

CLARETUM.  A  liquor  made  of  wine  and  honey,  clarified 
or  made  clear  by  decoction,  &c,  which  the  Germans,  French, 
and  English,  called  hippocras  :  and  it  was  from  this  the  red 
wines  of  France  were  called  clareL — Girald.  Camb.  a  pud 
Wharton.  Ang.  Sax.  Par.  2.  p.  480. 

CLAIM,  ctameUm.]  A  challenge  of  interest  in  any  thing 
that  is  in  the  possession  of  another,  or  at  least  out  of  a  man's 
own  possession  ;  as  claim  by  charter,  by  descent,  &c. 

In  Plow.  Comm.  359.  (« )  fyer*  C.  X  is  said  to  have  defined 
claim  to  be,  a  challenge  of  the  oTvnership  or  property  that  one 
hath  not  in  possession,  but  which  is  detained  from  him  by 
wrong. 

Claim  is  either  verbal,  where  one  doth,  by  words  claim  and 
challenge  the  thing  that  is  so  out  of  his  possession ;  or  it  is  by 
an  action  brought,  Sec. ;  and  sometimes  it  relates  to  lands,  and 
sometimes  to  goods  and  chattels.  Lit.  Sect.  420.  Where  any 
thing  is  wrongfully  detained  from  a  person,  this  claim  is  to  be 
made;  and  the  party  making  it  may  thereby  avoid  descents  of 
lands,  disseisins,  &c.  and  preserve  his  title,  which  otherwise 
would  be  in  danger  of  being  lost.  Co.  Lit.  250.  A  man  who 
hath  present  right  or  title  to  enter,  must  make  a  claim  ;  and  in 
ease  of  reversions,  &c.  one  may  make  a  claim  where  he  hath 
right,  but  cannot  enter  on  the  lands:  when  a  person  dares  not 
make  an  entry  on  land,  for  fear  of  being  beaten  or  other  injury^ 
he  may  approach  as  near  as  he  can  to  the  land,  and  claim  the 
same ;  and  that  shall  be  sufficient  to  vest  the  seisin  in  him. 
1  Inst.  250.    See  tit.  Entry. 

If  nothing  doth  hinder  a  man,  having  a  right  to  land,  from 
entering  or  making  his  claim;  there  he  must  do  so,  before  he 
shall  be  said  to  be  in  possession  of  it,  or  can  grant  it  over  to 
another ;  but  where  the  party  who  hath  right  is  in  possession 
already,  and  where  an  entry  or  claim  cannot  be  made,  it  is 
otherwise.  1  Hep.  157.  A  claim  will  divest  an  estate  out  of 
another,  when  the  party  must  enter  into  some  part  of  the  land; 
but  if  it  be  only  to  bring  him  into  possession,  he  may  do  it  in 
view.  By  claim  of  lands  in  most  cases  is  intended  a  claim 
with  an  entry  into  part  of  the  lands,  or  by  a  near  approach  to 
it.  Co.  Lit.  252.  254 :  Popk.  67 One  in  reversion  after  an 
estate  for  years,  or  after  a  statute-merchant,  staple,  or  elegit j 
may  enter  and  make  a  claim  to  prevent  a  descent  cr  avoid  a 
collateral  warrantry.  And  claim  of  a  remainder  by  force  of  a 
condition  must  be  upon  the  bind,  or  it  will  not  be  sufficient. 
Co.  Lit.  202. 

If  a  man  seised  of  lands  in  right  of  his  wife  make  a  feoff- 
ment in  fee  on  condition,  and  the  husband  dieth,  and  then  the 
condition  is  broken,  and  the  heir  enters;  in  this  case  the  wTife 
need  not  claim  to  get  possession  of  her  estate,  for  the  law  doth 
vest  it  in  her  without  any  claim.    Co.  Lit.  202:  8  Rep.  43. 

The  claim  of  the  particular  tenant  shall  be  good  for  him  in 
reversion  or  remainder ;  and  of  him  in  reversion,  &c.  for  par- 
ticular tenant:  so  claim  of  a  copyholder  will  be  good  for  the 
lord,  &c*  But  if  tenant  for  years,  in  a  court  of  record,  claim 
the  fee  of  his  land,  it  is  a  forfeiture  of  his  estate.  Ploivd.  359  ' 
Co.  Lit-  251.    A  claim  may  be  made  by  the  party  himself; 


and  sometimes  by  his  servants  or  deputy :  and  a  guardian  in 
soccage,  &c.  may  claim,  or  enter,  in  the  name  of  the  infant  that 
hath  right,  without  any  commandment.    Co.  Lit.  24-5. 

Claim  or  entry  should  be  made  as  soon  as  may  be ;  and  bv 
the  Common  Law  it  is  to  be  within  a  year  and  a  day  after  the 
disseisin,  &c.;  and  if  the  party  who  hath  unjustly  gained  the 
estate  do  afterwards  occupy  the  land,  in  some  cases  an  assise, 
trespass,  or  forcible  entry,  may  be  had  against  him.  Lit,  Scd, 
426.  430. 

If  a  fine  is  levied  of  lands,  strangers  to  it  are  to  enter  and 
make  a  claim  within  five  years,  or  be  barred :  infants  after 
their  age,  feme  coverts  after  the  death  of  their  husbands,  &c. 
have  the  like  time  by  stat.  1  /?.  3.  c.  7-    See  tit.  Fines. 

Continual  Claim,  is  where  a  man  ha tli  right  and  title  to 
enter  into  any  lands  or  tenements,  whereof  another  is  seised  in 
fee,  or  in  fee  tail ;  if  he  who  hath  title  to  enter  makes  cow- 
itnual  claim  to  the  lands  or  tenements  before  the  dying  seised 
of  him  who  holdeth  the  tenements,  then,  though  such  tenant 
die  thereof  seised,  and  the  lands  or  tenements  descend  to  his 
heir,  yet  may  he  who  hath  made  such  continual  claim,  or  his 
heir,  enter  into  the  lands  or  tenements  so  descended,  by  reason 
of  the  continual  claim  made,  notwithstanding  the  descent.  So 
{Si  come)s  in  case  a  man  be  disseised,  and  the  disseisee  makes 
continual  claim  to  the  tenements  in  the  life  of  the  disseisor, 
although  the  disseisor  dieth  disseised  in  fee,  and  the  land 
descend  to  his  heir,  yet  may  the  disseisee  enter  upon  the  pos- 
session of  the  heir,  not  wit  li  standing  the  descent.    Litt.  §  414. 

But  such  claim  must  always  be  made  within  the  year  and 
the  day  before  the  death  of  the  person  holding  the  land;  for  if 
such  tenant  do  not  die  seised  within  a  year  and  a  day  after 
sueh  claim  made,  and  yet  he  that  hath  right  dares  not  enter, 
he  must  make  another  claim,  within  the  year  and  the  day  after 
the  first  claim,  and  so  totics  quoties,  that  he  may  be  snre  his 
claim  shall  always  have  been  made  within  a  year  and  a  day 
before  the  death  of  the  tenant ;  and  henee  it  seems  it  is  called 
Continual  Claim.    See  farther  tit.  Entry  ;  as  also  Descent. 

By  stat.  32  H.  8.  c.  43.  five  years  must  elapse  without  entry 
or  continual  elaim,  in  order  that  a  descent  on  the  disseisors 
death  should  take  away  the  entry  of  the  disseisee,  or  his  heir; 
but  after  the  five  years  the  disseisee  must  make  continual 
claim,  as  before  the  statute.  And  by  stat.  4  Anne,  c.  l&§lti. 
no  claim  (or  entry)  shall  be  of  effect  to  avoid  a  fine,  unless  an 
action  shall  be  commenced  thereon  within  a  year,  and  prose- 
cuted with  effect.  See  tits.  Fine,  Entry,  Disseisin,  &o- Ami 
for  farther  particulars,  see  1  Inst.  150.  and  nt 

Claim  op  Liberty.  A  suit  or  petition  to  the  king  in  the 
Court  of  Exchequer,  to  have  liberties  and  franchises  confirmed 
there  by  the  king's  attorney  general.    Co.  Ent. 

Clam e a  admittenda  in  Itinere  per  Attornatum. 
An  ancient  writ  by  which  the  king  commanded  the  justice*  in 
eyre  to  admit  a  person's  claim  by  attorney  who  was  employed 
in  the  kings  service,  and  could  not  come  in  his  own  person. 
Keg.  Ori?.  19- 

CLASSIARIUS.  A  seaman,  or  soldier  semng  at  sea. 
Chart.  Carol.  5  Imperator.  Tkomce  Condi.  Surr.  dat.  in  urk 
Londinienxi,  8  Junii  1522. 

CLAUD,  Brit.']  A  ditch:  dander e,  to  enclose,  or  turn 
open  fields  into  enclosures.    Paroch.  Antiq.  23b. 

CLAVES  INSULJE.  A  term  used  in  the  Isle  of  Ma* 
where  all  ambiguous  and  weighty  cases  are  referred  to  twelve 
persons,  whom  they  call  claves  insuke,  i.  e.  the  keys  of  U>£ 
island.  , 

CLAVIA,  In  the  inquisition  of  Serjcanties  in  the  12N 
and  13th  years  of  King  John,  within  the  counties  of  Essex  m 
Hertford,  Boydin  Ay  let  tenet  quatuor  lib  ierrce  in  Bradm^ 
per  manum  Willielmi  de  dono  per  scrjeaidiam  clavie,  viz.  V 
the  serjeanty  of  the  club  or  mace.  Brady  s  Append.  Introduce 
to  Eng.  Hist.  22,  . 

CLAVIGERATUS.  A  treasurer  of  a  church.  Mon.At^ 
torn,  li  p.  184. 

CLAUSE  IRRITANT,  is  any  provision  which  makes  » 
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penalty  be  incurred,  and  the  obligation  to  be  null  for  the 
future;  or  upon  any  other  account,  makes  the  right  to  vacate 
or  resolve.   Scotch  Diet. 

CLAUSE  RESOLUTIVE,  is  a  provision,  whereby  the 
contract  to  which  it  is  affixed  is,  for  non-performance,  declared 
to  have  been  null  from  the  beginning.    Scotch  Diet. 

CLAUSE  ROLLS,  rohdi  clausi.J  Contain  all  such  matters 
of  record  as  were  committed  to  close  writs;  these  rolls  are 
preserved  in  the  Tower. 

CLAUSUM  F  REG  IT.    See  tits.  Capias,  Common  Pleas. 

CLAUSUM  PASCHI^E.  Stat.  Westm.  L  In  craslino 
clausi  Paschrc,  or  In  crastino  octabis  Pascha?,  which  is  all  one, 
that  is,  the  morrow  of  the  utas  (or  eight  days)  of  Easter, 
2  Inst.  157*  Clausum  Pascha,  i.  e.  Dominica  in  allns  ;  sic 
dictum,  quod  Pascha  claudat.  Mount. — The  end  of  Faster — the 
Sunday  after  Easter- Da  v. 

CLAUSURA  HEY  IE.  The  enclosure  of  a  hedge.  Mai. 
Plac.  in  kin  ere  a  pud  Vest  riant,  ami.  14  //.  7. 

CLAW  A.  A  close,  or  small  measure  of  land.  Man.  Aug. 
torn.  2.  p.  250. 

CLERGY. 

Clems  ']  Signifies  the  assembly  or  body  of  clerks  or  eccle- 
siastics, being  taken  for  the  whole  number  of  those  who  are  de 
clero  Domini,  of  our  Lord's  lot  or  share,  as  the  tribe  of  Levi 
was  in  Judea;  and  are  separate  from  the  noise  and  hustle  of 
the  world,  that  they  may  have  leisure  to  spend  their  time  in 
the  duties  of  the  Christian  religion. 

The  clergy  in  general  were  heretofore  divided  into  regular 
and  secular ;  those  being  regular  which  lived  under  certain 
rules,  being  of  some  religious  order,  and  were  called  men  of  re- 
ligion, or,  the  religious  ;  such  as  all  abbots,  prims,  monks,  &c. 
The  secular  were  those  that  lived  not  under  any  certain  rides 
of  the  religious  orders,  as  bishops,  deans,  parsons,  Sec. — Now, 
the  word  clergy  comprehends  all  persons  in  hoi  if  orders,  and  in 
ecclesiastical  offices,  viz.  archbishops,  bishops,  deans  and  chap- 
ters, archdeacons,  rural  deans,  parsons  (who  are  either  rectors 
or  vicars),  and  curates, — to  which  may  be  added  parish  clerks, 
who  formerly  frequently  were,  and  yet  sometimes  are,  in 
orders. —  As  to  the  law  more  peculiarly  respecting  each  of  1 
these,  see  the  several  tits,  particularly  tit.  Parson. 

This  venerable  body  of  men  have  several  privileges  allowed 
them  by  our  municipal  laws,  and  had  formerly  much  greater,  ' 
which  were  abridged  at  the  time  of  the  reformation,  on  account 
of  the  ill  use  which  the  Popish  clergy  laid  endeavoured  to 
make  of  them  ;  for  the  laws  having  exempted  them  from 
almost  every  personal  duty,  they  attempted  a  total  exemption 
from  every  secular  tie.  The  personal  exemptions,  how- 
ever, for  the  most  part  continue;  a  clergyman  cannot  be  com- 
pelled to  serve  on  &jury,  nor  to  appear  at  a  Court  Leet,  or 
view  of  frank-pledge,  which  almost  every  other  person  is 
obliged  to  do.  2  Inst.  4.  (See  tit.  Court  Leet.)  But  if  a 
layman  is  summoned  on  a  jury,  and  before  the  trial  takes 
orders,  he  shall,  notwithstanding,  appear  and  be  sworn. 
4  Leon.  1£)0.  A  clergyman  cannot  be  chosen  to  any  temporal 
office,  as  bailiff,  reeve,  ton  stable,  or  the  like,  in  regard  of  his 
own  continual  attendance  on  the  sacred  function.  Finch,  L.  88. 
During  his  attendance  on  divine  service  he  is  privileged  from 
arrests  in  civil  suits ;  for  a  reasonable  time,  eundo,  redeundo, 
Sp  morando.  to  perform  service.  Stats.  50  E.  3.  c.  5  :  1  R.  2. 
c.  16;  12  Co.  100:  9  G.  4.  c.  31.  §  23.  In  cases  of  felony  he 
had  (while  it  existed;  benefit  of  clergy,  without  being  branded ; 
and  might  likewise  have  it  more  than  once.  See  post,  Clergy, 
Benefit  of. — Clergymen  also  have  certain  disabilities  ;  they  are 
not  capable  of  sitting  as  members  of  the  I  louse  of  Commons. 
Stat.  41  G.  3.  c.  63.    See  tit.  Parliament. 

By  stat.  21  II  S.  c.  13.  the  clergy  were  not  (in  general) 
allowed  to  take  any  lands  or  tenements  to  farm,  on  pain  of  10/. 
per  month,  and  total  avoidance  of  the  lease  ;  unless  where  they 
had  not  sufficient  glebe,  and  the  land  is  taken  for  the  necessary 
expences  of  their  household,  §  8.  — Nor,  on  like  penalty,  to  keep 


any  tanhouse,  or  hrewhouse. —  N'or  to  engage  in  any  trade,  or 
sell  merchandize,  on  forfeiture  of  treble  value. 

See  43  G.  3.  c.  84:  54  G.  3.  c.  175  :  57  G.  3.  c.  99.  as  to 
England,  and  5  G,  4.  c.  Ql.  as  to  Iieland,  regulating  the  resi- 
dence, &c.  of  the  clergy,  and  this  Did.  tit.  Residence. 

As  to  increasing  of  small  livings  in  England,  by  what  is 
usually  termed  Queen  Anne's  bounty,  see  stats.  2  and  3  Anne, 
c.  1 1  :  1  G.  i.e.  10 :  43  G.  3.  c.  107  :  45  G.  3.  c.  84 :  55  G.  3. 
j  c.  147*     In  Ireland,  by  Archbishop  Boulter's  charity;  see 
Irish  Act,  29  G.  2.  c.  18.  as  amended  by  46  G.  3.  c.  60. 

As  to  augmenting  and  modifying  the  stipends  of  the  clergy 
of  Scotland,  see  48  G.  3.  c  138:  50  G.  3.  c.  84:  and  as  to 
augmentations  in  England,  see  1  and  2  W.  4  c  45. 

As  to  stipendiary  curates  in  England,  sea  stat,  53  G.  3.  149: 
54  G.  4.  c.  175, 

See  farther,  tits.  Church,  Curate,  First-fruits,  Ordinal  ion  t 
Par son ,  Residence. 

By  the  statute  called  Articuli  Cleriy  9  2.  st.  1.  c.  3.  if 
any  person  lay  violent  hands  on  a  clerk,  the  amends  for  the 
peace  broken  shall  be  before  the  king  (that  is,  by  indictment), 
and  the  assailant  may  also  be  sued  before  the  bishop,  that  ex- 
communication or  bodily  penance  may  be  imposed;  which,  if 
the  offender  will  redeem  by  money,  it  may  be  sued  for  before 
the  bishop.    See  4  Comm.  217. 

Although  the  Clergu  claimed  an  exemption  from  all  secular 
jurisdiction,  yet  Mat.  Paris  tells  us,  that  soon  after  William 
the  First  had  conquered  Harold,  lie  subjected  the  bishoprics 
and  abbeys  who  held  per  baroniam,  that  they  should  be  no 
longer  free  from  military  service  ;  and  for  that  purpose  he  in  an 
arbitrary  manner  registered  how  many  soldiers  every  bishopric 
and  abbey  should  provide,  and  send  to  him  and  his  successors  in 
time  of  war  ;  and  having  placed  these  registers  of  ecclesiastical 
l  servitude  in  his  treasury,  those  who  were  aggrieved  departed 

1  out  of  the  realm  :  but  the  clergy  were  not  till  then  exempted 
from  all  secular  service  ;  because,  by  the  laws  of  King  Edgar, 
they  were  bound  to  obey  the  secular  magistrate  in  three  cases, 
viz,  upon  any  expedition  to  the  wars,  and  to  contribute  to  the 
building  and  repairing  of  bridges,  and  of  castles  for  the  defence 
of  the  kingdom.  It  is  probable,  that  by  expedition  to  the 
wars  it  was  not  at  that  time  intended  they  should  personally 
serve,  but  contribute  towards  the  charge:  one  they  must  do, 
as  appears  by  the  petition  to  the  king,  anno  126*7,  viz.  I  t 
omnes  clerici  tenmles  per  baron iam  velfeudum  laicum,  persona- 
liter  armafi  procederent  contra  regis  adversaries,  vet  iantum 
servilium  in  expedition*  regis  invenirent,  quantum  pertineret  ad 
tan  turn  terrain  vel  tenement  urn.  But  their  answer  was,  that 
they  ought  not  to  fight  with  the  military  but  with  the  spiritual 
sword,  that  is,  with  prayers  and  tears;  that  they  were  to 
maintain  peace  and  not  war;  and  that  their  baronies  were 
founded  on  charity ;  for  which  reason  they  ought  not  to  per- 
form any  military  service.  Blount. 

That  the  clergy  had  greater  privileges  and  exemptions  at 
common  law  than  the  laity  is  certain ;  for  they  are  confirmed 
to  them  by  Magna  Chart  a,  and  other  ancient  statutes ;  but 
these  privileges  are  in  a  great  measure  lost,  the  clergy  being 
included  under  general  words  in  later  statutes;  so  that  clergy- 
men are  liable  to  all  public  charges  imposed  by  act  of  parlia- 
ment, where  they  are  not  particularly  excepted  as  above  stated. 
Their  bodies  are  not  to  be  taken  upon  statute- merchant  or 
staple,  &c. ;  for  the  writ  to  take  the  body  of  the  conusor  is 
si  laicus  sit ;  and  if  the  sheriff  or  any  other  officer  arrest  a 
clergyman  upon  any  such  process,  it  is  said  an  action  of 
false  imprisonment  lies  against  him  that  does  it,  or  the 
clergyman  arrested  may  have  a  supersedeas  out  of  Chancer  if. 

2  Inst.  4. 

In  action  of  trespass,  account,  Sec.  against  a  person  in  holv 
orders,  wherein  process  of  capias  lies,  if  the  sheriff  return 
that  the  defendant  is  clericus  beneficiatus  nullum  habeas  laicum 
feodum  uln  summoneri  potest  ;  in  this  case  the  plain ti ft"  cannot 
have  a  capias  to  arrest  his  body  ;  but  the  writ  ought  to  issue 
to  the  bishop^  to  compel  him  to  appear,  &c.    But  on  execution 
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had  against  such  clergyman,  a  sequestration  shall  be  had  of 
the  profits  of  his  benefice.    2  Inst.  4:  Degge,  157. 

By  stat.  9  G.  4.  c.  31,  §  23.  the  arresting  a  clergyman  on 
civil  process  while  performing  divine  service  (or  in  his  going  or 
returning)  is  made  a  misdemeanor. 

The  foregoing  are  all  the  privileges  remaining  on  civil 
accounts:  though  by  the  common  law,  they  were  to  be  free 
from  the  payment  of  tolls,  in  all  fairs  and  markets,  as  well  for 
all  the  goods  gotten  upon  their  church  livings,  as  for  all  goods 
and  merchandises  by  them  bought  to  be  spent  upon  their  rec- 
tories; and  they  had  several  other  exemptions,  &e. 

Upon  proof  of  repeated  acts  of  incoutinency,  habitual  pro- 
fligacy, and  immorality  of  a  clergyman,  coupled  with  constant 
neglect  of  duty,  the  Ecclesiastical  Court  is  bound  at  once  to  pro- 
ceed to  deprivation.  Burgoyjie  v.  Free,  affirmed  by  the  dele- 
gates, 2  I  Jagg.  Rep.  55(1  66k. 

CLERGY,  Benefit  op. 

This  was  formerly  a  subject  of  great  importance  and  cu- 
riosity. It  is  treated  of  at  length  in  Blackstone's  chapter  on 
that  subject.  4  Comm.  305.  By  the  act  7  and  8  G,  4.  c.  28. 
§  6.  (  for  England)  and  9  G.  4.  c.  54.  §  12.  (  for  Ireland)  this 
privilege  is  abolished.  The  distinction  therefore  between  the 
various  sorts  of  felonies  now  is?  their  being  capital  or  ?wl 
capital;  the  former  being  punishable  by  death,  and  the  latter 
by  transportation,  imprisonment,  &c.  A  proviso  is  added  to  the 
repealing  clause,  "  that  nothing  in  the  act  contained  shall  pre- 
vent the  joinder  in  any  indictment  of  any  counts  wThich  might 
have  been  joined  before  the  passing  of  the  act." 

By  a  previous  act  of  7  and  S  G.  4.  c,  27.  the  several  statutes 
regulating  this  privilege  were  repealed. 

By  §  7.  of  the  act  7  and  8  G.  4.  c.  28  (and  §  13.  of  the  act 
f>  G.  4.  c.  54)  it  is  enacted  that  no  person  convicted  of  felony 
shall  suffer  death,  unless  for  some  felony  excluded  from  the 
benefit  of  clergy,  before  the  first  day  of  the  session  in  which 
the  act  was  passed,  or  made  punishable  with  death  by  some  act 
passed  after  that  day. 

By  subsequent  sections  of  the  acts  every  person  convicted  of 
felony  not  punishable  by  death  shall  be  punished  in  manner 
prescribed  by  the  acts  relating  to  the  felony  ;  and  every  person 
convicted  of  any  felony  for  which  no  punishment  is  specially 
provided  shall  be  deemed  punishable  by  transportation,  imprison- 
ment, &c.  See  farther  tits.  Felony,  Larceny,  Transportation, &c. 

This  Benefit  of  Clergy  had  its  original  from  the  pious 
regard  paid  by  Christian  princes  to  the  church  in  its  infant 
state ;  and  the  ill  use  the  Popish  ecclesiastics  soon  made  of  that 
pious  regard.  The  exemptions  which  they  granted  to  the 
church  were  principally  of  two  kinds:  1.  Exemption  of  places 
consecrated  to  religious  duties  from  criminal  arrests,  which  was 
the  foundation  of  sanctuaries  ;  2*  Exemption  of  the  persons 
of  clergymen  from  criminal  process  before  the  secular  judge 
in  a  few  particular  cases,  which  was  the  true  original  and 
meaning  of  the  privilegium  clerical  e. 

In  England,  however,  a  total  exemption  of  the  clergy  from 
secular  jurisdiction  could  never  be  thoroughly  effected,  though 
often  endeavoured  by  the  clergy ;  and  therefore,  though  the 
ancient  privilegium  elericale  was,  in  some  capital  cases,  yet  it  was 
not  universally  allowed.  And  in  those  particular  cases  the  use 
at  first  was  for  the  bishop  or  ordinary  to  demand  his  clerks  to  be 
remitted  out  of  the  king's  courts  as  soon  as  they  were  indicted  : 
till  it  was  tonally  settled,  in  the  reign  of  Henry  IV.  that  the 
prisoner  should  first  be  arraigned,  and  might  either  then  claim 
his  benefit  of  clergy,  by  way  of  declinatory  plea ;  or,  after 
conviction,  by  way  of  arresting  judgment.  The  latter  was 
most  usually  practised,  being  more  to  the  satisfaction  of  the 
court  to  have  the  crime  previously  ascertained  by  confession,  or 
the  verdict  of  a  jury  ;  and  also  more  advantageous  to  the  pri- 
soner himself,  who  might  possibly  be  acquitted,  and  so  need 
not  the  benefit  of  his  clergy  at  all. 

Clekico  infra  sackos  Ohdines  constitute,  non 
Eligendo   in   Officium.     A  writ  directed  to  those  who 


have  thrust  a  bailiwick,  or  otheT  ofhee  upon  one  in  holy  orders, 
charging  them  to  release  him.    Reg.  Orig.  I4£. 

Clerico  capto  per  Statutum  Mercatorui*,  &l\  A 
writ  for  the  delivery  of  a  clerk  out  of  prison,  who  is  taken  and 
imprisoned  upon  the  breach  of  a  statute  merchant.  Reg,  Qrjg, 
147.    See  ante,  tit.  Clergy. 

Clerico  convicto  commtsso  Gaol/b  in  defects  Or. 
dtkarii  deliberandi  An  ancient  writ,  that  lay  for  the  tfe- 
liven/  of  a  clerk  to  his  ordinary,  that  was  formerly  cotivicfednf 
felony,  by  reason  his  ordinary  did  not  challenge  him  according 
to  the  privileges  of  clerks.   Reg.  Orig.  69-  See  ante,  tit.  Clergy. 

CLERK,  ctericus-2  The  law  term  for  a  clergyman,  antfby 
which  all  of  them  who  have  not  taken  a  degree  are  designated 
in  deeds,  &c.  In  the  most  general  signification  is  one  that 
belongs  to  the  holy  ministry  of  the  church  ;  under  which, 
where  the  Canon  Law  hath  full  power?  are  not  only  compre- 
hended sacerdotes  and  diacotii,  but  also  subdiaconi,  lectom, 
acolyii,  exorcist  ce,  and  ostiarii :  but  the  word  has  been  an- 
ciently used  for  a  secular  priest ;  in  opposition  to  a  religious 
or  regular;  Paroch.  Antiq.  171;  nnd  is  said  to  be  properly 
a  minister  or  priest,  one  who  is  more  particularly  called  in 
sortem  Domini.  Blouut, 

Clerk.  In  another  sense  denotes  a  person  who  practises 
his  pen  in  any  court,  or  otherwise ;  of  which  clerks  there  are 
various  kinds,  in  several  offices,  &c.  The  clergy,  in  the 
early  ages,  as  they  engrossed  almost  every  other  branch  of 
learning,  so  wTere  they  peculiarly  remarkable  for  their  profi- 
ciency in  the  study  of  the  law.  Nullus  clericus  nisi  causidievs 
is  the  character  given  of  them  soon  after  the  Conquest  by 
William  of  Malmsbury.  The  judges  therefore  were  usuallj 
created  out  of  the  sacred  order  ;  and  all  the  inferior  offices 
were  supplied  by  the  lower  clergy,  which  has  occasioned  their 
successors  to  be  denominated  clerks  to  this  day.    1  Comm.  ]* 

Clerk  of  the  Acts,  An  officer  in  the  Navy  Office, 
whose  business  it  is  to  record  all  orders,  contracts,  bills,  war* 
rants,  &c.  transacted  by  the  Lord  High  Admiral,  or  Lords  Com- 
missioners of  the  Admiralty,  and  Commissioners  of  the  Navr, 
See  stat.  22  and  23  Car.  2,  c.  1 1 «  But  see  now  as  to  the  transfer 
of  the  business  of  the  Navy  Office  to  the  Admiralty,  2  WA.cM 

Clerk  of  Affidavits.  In  the  court  of  Chancery,  is  an 
officer  that  files  all  affidavits  made  use  of  in  court. 

Clerk  of  the  Assize.  Is  he  that  writes  all  things judi* 
cially  done  by  the  justices  of  assizes  in  their  circuits.  Crmp 
Jttrisd.  227.  He  is  the  Clerk  of  the  Crown  for  the  respective 
counties  included  in  his  circuit.  This  officer  (with  others)  i* 
associated  to  the  judge  in  commissions  of  assize,  to  take  asm 
&c>  and  is  by  letters  patent  constituted  a  justice  of  gaol  de- 
livery ;  he  also  is  the  keeper  of  all  the  records  relating  to  the 
criminal  proceedings  of  the  circuit.  Clerk  of  the  Assise  shall 
not  be  counsel  with  any  person  on  the  circuit.  Stat.  S3.  H.  I 
c.  24,  §  5.  To  certify'  the  names  of  felons  convict.  See  tit. 
Clergy*  Beuefd  vf  II.  How  punished  for  concealing, 
any  indictment ,  recognisance,  fine,  or  forfeitures.  SlaL9zm 
23  C  2.,  e.  pii  §  9:  3  G.  1.  c.  15.  §  12.— Sec  tit.  EsM 
SJter?,f.  To  take,  but  2.5,  for  drawing  an  indictment,  m 
nothing  if  ueteenve.  10  and  11  W.  3.  c.  23.  §§  7,8.  Fine- 
able  for  falsely  recording  appearances  of  persons  returned  oo 
;  a  jury.    3  G.  2.  c.  25.  §  3.    See  tit.  Jury. 

Clekk  of  the  Bails.  An  officer  belonging  to  the  Court 
of  King's  Bench.  He  files  the  bail  pieces  taken  in  that  court, 
and  attends  for  that  purpose. 

Clkkk  of  the  Cheque.  An  officer  in  the  King's  Court, 
so  called  because  he  bath  the  check  and  controhnent  of  tne 
yeomen  of  the  guard,  and  all  other  ordinary  yeomen  belong- 
ing either  to  the  King,  Queen,  or  Prince  ;  giving  leave,  or 
allowing  their  absence  in  attendance,  or  diminishing  their 
wages  for  the  same :  he  also  by  himself  or  deputy  takes  tW 
view  of  those  that  are  to  watch  in  the  court,  and  hath  tw 
setting  of  the  watch.  See  stat.  33  H.  8.  c.  12-  Also  there  u 
an  officer  of  the  same  name  in  the  King's  dock-yardi  H 
Plymouth,  Deptford,  Woolwich,  Chatham,  &c. 
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Clerk  Controller  op  the  King's  House.  Whereof 
there  are  two:  An  officer  in  the  King's  court,  that  hath  au- 
thority to  allow  or  disallow  charges  and  demands  of  Pursui- 
vants, Messengers  of  the  Green  Cloth.  fte.  He  hath  likewise 
the  oversight  of  all  defects  and  miscarriages  of  any  of  the  in- 
ferior officers :  and  hath  a  right  to  sit  in  the  counting-house, 
with  the  superior  officers,  viz.  the  Lord  Steward,  Treasurer, 
Con / roller,  and  Cofferer  of  the  Household,  for  correcting  any 
disorders.    See  slat.  33  H.  8.  c.  12. 

Clerk  of  the  Crown,  clericus  corona*.^  An  officer  in 
the  King's  Bench,  whose  function  is  to  frame,  read,  and  record 
all  indictments  against  offenders  there  arraigned  or  indicted  of 
any  public  crime*  And  when  divers  persons  are  jointly 
indicted,  the  clerk  of  the  crown  shall  take  but  one  fee,  viz.  2s. 
for  them  all.  Stat.  2  If.  4-.  c.  10.  He  is  otherwise  termed 
Clerk  of  the  Crown  Office,  and  exhibits  informations  by  order 
of  the  court ,  for  divers  offences.    Hue  tit.  Information. 

Clerk  ok  the  Crown  in  Chancery.  An  officer  in 
that  court  who  continually  attended  the  Lord  Chancellor 
in  person  or  by  deputy :  he  prepared  for  the  Great  Seal 
special  matters  of  state  by  commission,  or  the  like,  either  im-  \ 
mediately  from  his  Majesty's  orders,  or  by  order  of  his  council, 
as  well  ordinary  as  extraordinary,  viz.  commissions  of  lieute- 
nancy, of  justices  of  assize,  oyer  and  terminer,  gaol  delivery, 
and  of  the  peace,  with  their  writs  of  association,  &c.  Also  all 
general  pardons  at  the  King's  coronation;  or  in  parliament, 
where  he  sat  in  the  Lords'  house  in  parliament  time ;  and 
into  his  office  the  writs  of  parliament,  with  the  names  of 
knights  and  burgesses  elected  thereupon,  were  to  be  returned 
and  filed.  He  had  likewise  the  making  out  of  all  special  par- 
dons: and  writs  of  execution  upon  bonds  of  statute-staple  for- 
feited ;  which  was  annexed  to  this  office  in  the  reign  of  Queen 
Mary,  in  consideration  of  his  chargeable  attendance.  By 
2  and  $  W.  4-.  o.  111.  this  office  is  abolished  after  20th  August, 
183.3  ;  but  no  office  is  to  be  determined  by  that  act  which  was 
held  by  any  person  appointed  before  1st  June,  1832,  till  the 
death  of  the  officer. 

Clerk  of  the  Declarations.  An  officer  of  the  Court 
of  King's  Bench,  that  files  all  declarations  in  causes  there 
depending,  after  thev  are  ingrossed.  Sec  Tidd's  Prac.  322. 
(9th  cd.) 

Clerk  of  the  Deliveries.  An  officer  in  the  Tower  of 
London,  who  exercises  his  office  in  taking  of  indentures  for  all 
stores,  ammunition,  &c.  issued  from  thence. 

Clerk  of  the  Errors,  clericus  errontm.']  In  the  Court 
of  Common  Pleas,  transcribes  and  certifies  into  the  King's 
Bench  the  tenor  of  the  records  of  the  cause  or  action  upon 
which  the  writ  of  error,  made  by  the  cursitor,  is  brought  there 
to  be  heard  and  determined.  The  Clerk  of  the  Errors,  in 
the  King's  Bench,  likewise  transcribes  and  certifies  the  re- 
cords of  causes,  in  that  court,  into  the  Exchequer,  if  the  cause 
of  action  were  by  bill:  if  by  original,  the  Lord  Chief  Justice 
certifies  the  record  into  the  House  of  Peers  in  Parliament,  by 
taking  the  transcript  from  the  Clerk  of  the  Errors,  and  deliver- 
ing it  to  the  Lord  Chancellor,  there  to  be  determined,  accord- 
to  the  stats.  27  Eliz,  c.  8.  and  3  1  Elk.  c.  h  The  Clerk  of  the 
furors  in  the  Exchequer  also  transcribes  the  records,  certified 
thither  out  of  the  King's  Bench,  and  prepares  them  for  judg- 
ment in  the  court  of  Exchequer  Chamber,  to  be  given  by  the 
justices  of  C.  B.  and  barons  there.  Stats,  id  Car.  2.  c.2: 
20  Car.  2.  c.  4.  See  tit.  Error;  and  see  as  to  the  appointment 
of  the  Filacer  and  Clerk  of  the  Errors  in  the  Exchequer, 
2  and  3  IV.  4-.  c.  110.  §§  1.  <k  As  tc  the  compensation  to 
the  Clerk  of  the  Errors  under  the  late  writ  of  error  act,  see 
()  &  4.  c.  £>&  §  4 

Clerk  of  the  Essoins.  An  officer  belonging  to  the 
Court  of  Common  Pit  as*  who  keeps  the  essoin  rolls  ;  and  the 
essoin  roll  is  a  record  of  that  court ;  he  has  the  providing  of 
parchment,  and  cutting  it  out  into  rolls,  marking  the  num- 
bers thereon  ;  and  the  delivery  out  of  nil  the  rolls  to  evcrv 
officer  of  the  court;  the  receiving  of  them  ag.in  whin  thev 
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are  written,  and  the  binding  and  making  up  the  whole  bundles 
of  every  term  ;  which  he  doth  as  servant  of  the  Chief  Justice. 
The  Chief  Justice  of  C.  B.  is  at  the  charge  of  the  parchment 
of  all  the  rolls,  for  which  he  is  allowed  ;  as  is  also  the  Chief 
Justice  of  B.  R.,  besides  the  penny  for  the  seal  of  every  writ 
of  privilege  and  outlawry,  the  seventh  penny  taken  for  the  seal 
of  every  writ  in  court  under  the  green  wax,  or  petit  seal ;  the 
said  Lord  Chief  Justices  having  annexed  to  their  offices  or 
places  the  custody  of  the  said  seal*  belonging  to  each  court. 

Clerk  of  the  Estreats,  clericus  extra  ctoru?n.~\  A  clerk 
or  officer  belonging  to  the  Exchequer,  who  every  term  receives 
the  estreats  out  of  the  Lord  Treasurer's  Remembrancer's 
Office,  and  writes  them  out  to  be  levied  for  the  king:  and  he 
makes  schedules  of  such  sums  estreated  as  arc  to  be  discharged. 
See  tit.  Estreat. 

Clerk  of  the  Hanaper,  or  Hamper.,  An  officer  in 
Chancery,  whose  office  was  to  receive  all  the  money  due  to  the 
King,  for  the  seals  of  charters,  patents,  commissions,  and  writs  ; 
as  also  fees  due  to  the  officers  for  enrolling  and  examining  the 
same.  He  was  obliged  to  attend  on  the  Lord  Chancellor 
daily  in  the  term  time,  and  all  times  of  sealing,  having  wirh 
him  leather  bags,  wherein  were  put  all  charters,  &c.  After 
they  were  sealed,  those  bags,  being  sealed  up  with  the  Lord 
Chancellors  private  seal,  were  delivered  to  the  Controller  of  ihe 
Hanaper,  who,  upon  receipt  of  them,  entered  the  effect  of  them 
in  a  book,  &c.  This  hanaper  represented  wrhat  the  Romans 
termed  Jisctan,  which  con  mined  the  Emperor's  treasure;  and 
the  Exchequer  was  anciently  so  called,  because  in  eo  recon~ 
derentur  ban  a  pi  et  sen  tree  cmteracjuc  rasa  qiae  in  censum  el 
trihutum  persolvi  solehani  ;  or  it  may  be  for  that  the  yearly 
tribute  which  princes  received  was  in  hampers  or  large  vessels 
full  of  money.  By  2  and  3  W.  k  c.  111.  this  office  was  abo- 
lished after  y.0th  August,  1833;  but  it  is  provided  that  no 
office  is  to  be  determined  by  the  act  which  is  held  by  any 
person  appointed  before  1st  June,  l$32,  till  the  death  of  the 
officer. 

Clerk  of  the  Inrolments.  An  officer  of  the  Common 
Picas,  that  inrols  and  exemplifies  all  tines  and  recoveries,  and 
returns  writs  of  entry,  summons,  and  seisin,  &c. 

Clerk  tip  the  JURIES*  clericus  juraiorum.~\  An  officer 
belonging  to  the  court  of  Common  Pleas,  who  makes  out  the 
writs  of  habeas  corpora  and  distringas,  for  the  appearance  of 
juries,  either  in  that  court,  or  at  the  assizes,  after  the  jurv  or 
panel  is  returned  upon  the  venire  facias :  he  also  enters  into 
the  rolls  the  awarding  of  these  writs ;  and  makes  all  the  con- 
tinuances, from  the  going  out  of  the  habeas  corjwra  until  the 
verdict  is  given. 

Clerk  of  the  Market,  clericus  mercati  hospitii  regis.~\ 
Is  an  officer  of  the  king's  house,  to  whom  it  belongs  to  take 
charge  of  the  Ling's  measures,  and  keep  the  standards  of  them, 
which  are  examples  of  all  measures  throughout  the  land;  as 
of  i  lls,  yards  quarts,  gallons,  &c,  and  of  weights,  bushels,  Sec. 
And  to  see  that  all  weights  and  measures  in  every  place  be 
answerable  to  the  same  standard  :  as  to  which  office  see  Ftefa, 
lib.  2.  cap.  8,  9,  10,  &c.  Touching  this  officers  duty,  there 
are  also  divers  stats,  as  13  R.  2.  c.  4.  and  l(y  7?.  2.  c.  3.  by 
which  every  clerk  of  the  market  is  to  have  weights  and  mea- 
sures with  him  when  he  makes  essay  of  weights,  &c.  marked 
according  to  the  standard ;  and  to  seal  weights  and  mcasun  s 
under  penalties. 

The  duties  and  powers  of  clerks  of  the  market  of  the  king  s 
or  prince's  household,  were  regulated  by  stats.  If)  Car.  1.  c.  KJ : 
22  Car.  2.  c.  H  :  23  Car.  2.  c.  ]'<)  ;  but  these  acts  are  all  repealed 
by  the  stat.  .0  G.  c.  7+.  23.  for  ascertaining  and  establishing 
uniformity  of  Weights  and  Measures.    See  that  tit. 

Clerk  Marshal  of  toe  King's  House,  an  officer  that 
attends  the  Marshal  in  his  court,  and  records  all  his  proceedings. 

Clerk  ok  the  Xktiils,  or  Xiiiils,  clericus  nihilorum.~\ 
An  officer  of  the  court  of  Exchequer,  who  makes  a  roll  of  all 
such  sums  as  are  nihil  cd  by  the  sherilfs  upon  their  estreats  of 
green  wax,  and  delivers  the  same  into  the  Remembrancers 
2  a 
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Office,  to  have  execution  done  upon  It  for  the  king.  See  stat. 
5  It.  2.  c.  IB.   NihUs  are  issues  by  way  of  fine  or  amercement. 

Clerk  of  the  Ordnance,  an  officer  in  the  Tower  who 
registers  all  orders  touching  the  kind's  ordnance. 

Clerk  of  the  Outlawries,  clericus  utlagariorum.l  An 
officer  belonging  to  the  court  of  Common  Pleas,  being  the 
servant  or  deputy  to  the  King  s  Attorney  General,  for  making 
out  writs  of  capias  utlagatum,  after  outlawry  ;  the  King's 
Attorney's  name  being  to  every  one  of  those  writs. 

By  the  2  W.  4.  c.  3£).  process  of  outlawry  may  be  had  in 
the  Kxchequer.  and  for  this  purpose  the  Lord  Chief  Baron  may 
appoint  some  lit  person  holding  some  other  office  in  the  court, 
to  execute  the  duties  of  fHazer,  registrar,  and  clerk  of  outlawries. 

pLEHK  of  the  Paper  Office,  an  officer  in  the  Court  of 
King's  Bench,  that  makes  up  the  paper-books  of  special  plead- 
ings and  demurers  in  that  court. 

Clerk  of  the  Papers,  an  officer  in  the  Common  Pleas, 
who  hath  the  custody  of  the  papers  of  the  warden  of  the  Fleet, 
enters  commitments  and  discharges  of  prisoner^  delivers  out 
day-rules,  &c. 

Clerk  of  a  Parimi.  See  tit.  Parish  Clerk. 
Clerk  of  the  Parliament  Rolls,  clericus  rotulorum 
parliament!.]  An  officer  who  records  all  tilings  done  in  the 
high  court  of  parliament,  and  ingrosseth  them  in  parchment 
rolls,  for  their  better  preservation  to  posterity  ;  of  these  officers 
there  are  two,  one  in  the  Lords'  House,  and  another  in  the 
House  of  Commons. 

By  the  5  G.  4.  c.  82.  after  the  expiration  of  the  existing 
letters  patent,  the  Clerk  of  the  Parliaments  shall  be  appointed 
by  his  Majesty,  and  execute  his  office  in  person,  and  be 
removable  by  his  Majesty  on  an  address  of  the  House  of  Lords. 

C  lerk  of  the  Patents,  or  of  the  letters  patent  under 
the  Great  Seal  of  England,  An  office  erected  18  Jac.  1.  and 
abolished  by  2  and  3  W,  4.  c.  111.  after  20th  August,  1833. 

Clerk  of  the  Peace,  clericus  pavis*~]  An  officer  belong- 
ing to  the  sessions  of  the  peace:  his  duty  is  to  read  indict- 
ments, inrol  the  proceedings  and  draw  the  process  ;  he  keeps 
the  counterpart  of  the  indenture  of  armour;  records  the 
proclamation  of  rates  for  servants'  wages ;  has  the  custody  of 
the  register-book  of  licences  given  to  badgers  of  corn ;  of  per- 
sons licensed  to  kill  game,  &c.  And  he  registers  the  estates  of 
papists  and  others  not  taking  the  oaths.  Also  he  certifies  into 
the  King's  Bench  and  to  the  courts  of  Oyer  and  Terminer  on 
the  circuit,  transcripts  of  indictments,  outlawries,  attainders, 
and  convictions,  had  before  the  justices  of  peace,  within  the 
time  limited.  See  tit,  Clergy,  Benefit  of—  And  as  to  his  duty 
respecting  estreats,  see  tit.  Estreats. 

The  Castas  Rotulorum  of  the  county  hath  the  appointment 
of  the  clerk  of  the  peace,  who  may  execute  his  office  by  deputy, 
to  be  approved  of  by  the  Custos  Rotulorum  to  hold  the  office 
during  good  behaviour.  See  stats,  37  H-  8.  c.  1  :  1  W*  M. 
c.21. 

It  was  solemnly  decided  that  the  right  of  appointment  to 
the  office  of  clerk  of  the  peace  is  by  law  in  the  Custos 
Rotulorum  of  the  county  and  not  in  the  crown.  Harding, 
Pit/:,  Pollock,  $?c.  Dfts.  1  Dow.  4-54  :  6  Ring.  c25.  Qu.  whether 
the  profits  of  this  oiiice  are  assignable?  Taunt. 

The  following  is  the  form  of  the  oath  prescribed  by  stat. 
]  W.  ey  M.  c.  (2 1 .  to  be  taken  by  the  clerk  of  the  peace  in  open 
sessions  before  he  enters  on  his  office. 

/,  C.  P-  do  swear,  that  I  have  not  \_paid~]  nor  will  pun  nn?/ 
sum  or  sums  of  money,  or  other  reward  whatsoever,  nor  giren 
any  bond  or  other  assurance  to  pay  any  money,  foe,  or  profit, 
direct  tv,  or  indirectly,  to  any  person  or  persons  whomsoever,,  for 
[_wif]  nomination  and  appointment* 

So  help  me  God. 

He  is  also  to  take  the  oaths  of  allegiance,  supremacy,  and 
abjuration,  and  perform  such  requisites  as  other  persons  who 
qualify  for  offices. 


By  stat.  22  G.  2.  c.  46.  §  11.  no  clerk  of  the  peace,  or  his 
deputy,  shall  act  as  solicitor,  attorney,  or  agent,  at  the  sessions 
where  he  acts  as  clerk  or  deputy,  on  penalty  of  50/,  with  treble 


costs. 

Barn,  in  his  Justice,  tit.  Clerk  of  the  Peace,  hints  how 
necessary  it  is  that  all  his  fees  should  be  regulated. 

If  a  clerk  of  the  peace  misdemeans  himself,  the  justices  of 
peace  in  quarter  sessions  have  power  to  discharge  him;  and 
the  Custos  Rotulorum  is  to  choose  another,  resident  in  the 
county,  or  on  his  default  the  sessions  may  appoint  one:  the 
place  is  not  to  be  sold,  on  pain  of  forfeiting  double  the  value 
of  the  sum  given  by  each  party,  and  disability  to  enjoy  their 
respective  offices,  &c.    Stat.  1  IV.     M.  sess.\.  t\  21. 

The  order  of  removal  of  the  clerk  of  the  peace,  pursuant  to 
this  statute,  need  not  set  out  the  evidence.  Stra.  y$6.  But  it 
must  show  that  a  charge  was  exhibited  against  him  sufficient 
to  covenant  his  removal.    Ld.  Raum.  12()5  :  Salk.  6'80. 

Trie  appointment  and  tenure  of  clerks  of  the  peace  in  Ire- 
land are  regulated  by  stat.  1  G.  4.  c.  7«  and  by  S.  G,  4.  c.  6l,  §  it 
that  these  offices  shall  be  kept  open  from  )  2  to  3  daily.— The 
appointment  to  the  office  of  clerk  of  the  peace  both  in  England 
and  Ireland  belongs  of  right  to  the  Custos  Rotulorum  (rf  each 
countv. 

Harding  v.  Pollock.  D.  P.  6"  Bingh.  25.  85. 

By  stat  57  G.  3.  c.  91.  justices  of  peace,  at  their  general 
sessions,  are  authorised  to  settle  tables  of  fees  to  be  taken  hy 
clerks  of  the  peace  in  the  several  counties  of  England  and 
Wales :  and  a  penalty  of  51.  is  imposed  on  such  clerks  taking 
higher  fees:  copies  of  the  tables  of  fees  are  to  be  kept  hungup 
in  the  sessions  room* 

The  sessions  have  not  power  to  order  payment  to  the  clerk 
of  the  peace  of  a  per  eentage  on  money  raised  for  the  repair  of 
bridges,  in  lieu  of  his  fees,  although  such  per  eentage  was 
claimed  as  an  ancient  fee.    1  B.tyA.  312:  2  R.  #  A.  bi% 

See  stat.  11  G,  4.  c.  1.  authorising  the  transfer  of  certain 
balances  in  the  hands  of  clerks  of  the  peace  in  England  and 
Wales,  on  account  of  licences  for  lunatic  asylums,  under 
U  G.  3.  c  Ml  (repealed  by  f)  G.  4.  c.  4?1.) 

Clerkof  tiik  Pkli.s,  clericus  pellh\\  A  clerk  belonging  to 
the  Exchequer,  whose  office  is  to  enter  every  tellers  bill  into* 
parchment  roll  or  skin,  called  pellis  receptorum,  and  also  to 
make  another  roll  of  payments,  which  is  termed  pellis  exhunm; 
wherein  he  sets  down  by  what  warrant  the  money  was  paid; 
mentioned  in  the  stat  22  and  23  Car.  2.  c.  22* 

Clerk  of  tur  Petty  Bag,  clericus  parvce  bagx.l  An 
officer  of  the  Court  of  Chancery.  There  are  three  of  these 
officers,  of  whom  the  Master  of  the  Rolls  is  the  chief.  Their 
office  is  to  record  the  return  of  all  inquisitions  out  of  every 
shire ;  to  make  out  patents  of  customers,  gangers,  controllers, 
&c* ;  all  conge  d'elires  for  bishops,  the  summons  of  the  nobility* 
and  burgesses  to  parliament >  commissions  directed  to  knights 
and  others  of  every  shire,  for  assessing  subsidies  and  taxes:  all 
offices  found  post  mortem  are  brought  to  the  clerks  of  the  petty 
bag  to  be  filed:  and  by  them  are  entered  all  pleadings  of  the 
Chancery  concerning  the  validity  of  patents  or  other  things 
which  pass  the  Great  Seal ;  they  also  make  forth  liberates  u^n 
extents  of  statutes  staple,  and  recovery  of  recognisances  for- 
feited, and  all  elegits  upon  them;  and  all  suits  for  otsffm 
any  privileged  person  are  prosecuted  in  their  office,  &c. 

Clerk  of  the  Pipe,  clericus  pipes."}  An  officer  in  the 
Exchequer,  who  having  the  accounts  of  debts  due  to  the  kmg, 
delivered  and  drawn  out  of  the  Remembrancer's  offices,  charges 
them  down  in  the  great  io]l,  and  is  called  clerk  of  the  pf1 
from  the  shape  of  that  roll,  which  is  put  together  like  ft 
he  also  writes  out  warrants  to  the  sheriffs  to  levy  the  said  um 
upon  the  goods  and  chattels  of  the  debtors ;  and  if  they  nflVe 
no  goods,  then  he  draws  them  down  to  the  Lord  Treasurer* 
Remembrancer,  to  write  estreats  against  their  lands.  ^  .^f' 
cient  revenue  of  the  crown  stands  in  charge  to  him,  and  « 
sees  the  same  answered  by  the  farmers  and  sheriffs:  he  mas 
a  charge  to  all  sheriffs  of  their  summons  to  the  pipe,  and  green 
wax,  and  takes  care  it  be  answered  on  their  accounts.    A"d  1,8 


CLKRK. 


hath  Hie  drawing  and  ingrossing  of  all  leases  of  the  kings 
lands:  having  a  secondary  and  several  clerks  under  him.  In 
the  reign  of  King  Hen.  VI.  this  officer  was  called  Ingrossaior 
magni  rotuti.    See  slat.  33  II.  8.  c.  22. 

Clerk  of  the  Pleas,  clericus  placitorum.1  An  officer  in 
the  Court  of  Exchequer,  in  whose  office  all  the  officers  of  the 
court,  upon  special  privilege  belonging  unto  them,  ought  to  sue 
or  be  sued  in  any  action,  &c.  By  2  and  3  IV.  4.  c.  1 10.  §  8. 
this  office  is  not  to  be  again  filled  up  after  the  death  of  W.  S. 
Rose,  its  present  possessor,  and  the  Deputy  Clerk  of  the  Pleas 
is  made  one  of  the  masters  and  prothonotarios  of  the  court 
under  its  new  constitution.    See  1  W.  4.  c.  70 

Clehks  of  the  Privv  Seal,  ckricus  privad  si&ltll 
Ihcse  are  four  of  the  officers  which  attend  the  Lord  i»r% 
Seal :  or  if  there  be  no  Lord  Privy  Seal,  the  principal  Secre- 
tary of  State;  writing  ami  making  out  all  things  that  arc  sent 
by  warrant  from  the  Signet  to  the  Privy  Sea!,  and  which  are 
to  he  passed  to  the  Great  Seal :  also  they  make  out  privy  seals, 
upon  a  special  occasion  of  his  Majesty's  affairs,  as  for  loan  of 
money,  and  the  like.  He  that  is  now 'called  Lord  Privy  Seal, 
seems  to  have  been  in  ancient  times  called  Clerk  of  the  Privy 
Seal;  but  notwithstanding  to  have  been  reckoned  in  the 
number  of  the  great  officers  of  the  realm.  Stats.  12  R,  2. 
c.ll:  27  //.  8.  c.  11.    See  Clerk  of  the  Signets. 

Clerk  of  tiik  R k m k >i n n a n r k .  An"  officer  in  the  Ex- 
chequer, who  is  to  sit  against  the  Clerk  of  the  Pipe,  to  see  the 
discharges  made  in  the  pipe,  &c,  SltfL  37  E>  3.  c.  4.  The 
Clerk  of  the  Pipe  and  Remembrancer  shall  be  sworn  to  make 
a  schedule  of  persons  discharged  in  their  offices.  Stat.  5  B,  & 
st.  J.  c,  15s 

Clerk  of  the  Rolls.  An  officer  of  the  Chancery,  that 
makes  search  for,  and  copies  deeds,  offices,  &c. 

Clehk  of  the  Rules.  In  the  Court  of  Kings  Bench,  is 
he  who  draws  up  and  enters  all  the  rules  and  orders  made  in 
court  j  ami  gives  rules  of  course  on  divers  writs:  this  officer  is 
mentioned  in  stat,  22  and  23  Car.  2.  c.  22. 

Clerk  of  the  Sewers.  An  officer  belonging  to  the  corn^ 
missionersof  sewers,  who  writes  and  records  their  proceeding, 
which  they  transact  by  virtue  of  their  commissions,  and  the 
authority  given  them  by  stat.  U  Eliz.  c.  9.  See  tit.  Sewer*. 
t  Clehk  of  the  Signet,  clericus  si<rnctl ]  An  officer  con- 
tinually attendant  on  his  Majesty's  principal  secretary,  who 
hath  the  custody  of  the  privy  signet,  as  well  for  sealing  his 
Majesty's  private  letters,  as  such  grants  as  pass  the  king's  hand 
by  bill  signed  ;  and  of  these  clerks  or  officers  there  are  four  that 
attend  in  their  course,  and  have  their  diet  at  the  secretary's 
table.  1  he  fees  of  the  Clerk  of  the  Signet,  and  Privy  Seal,  arc 
limited  particularly  by  statute,  with  a  penalty  annexed  for 
taking  any  thing  more.    See  27  H.  8.  c.  1 1. 

See  stat,  .07  G.  3.  c  63.  for  regulating  the  offices  of  Clerks 
ot  the  Signet  and  Prny  Seat;  the  duties  of  which  (after  the 
termination  of  the  then  existing  interests)  are  to  he  performed 
in  person  under  directions  of  the  Treasury  ;  and  such  officers 
are  declared  incapable  of  sitting  in  parliament.  Bv  JV  4 
c.  49.  as  any  of  the  offices  of  Clerks  of  the  Signet  and  Clerks 
of  the  Privy  .Seal  shall  become  vacant,  the  Lords  Commissioners 
of  the  Ireasury  may  abolish  any  such  office,  and  direct  the 
duties  thereof  to  be  executed  by  the  remaining  clcrks  in  the 
said  offices  I  he  money  arising  from  the  salaries  of  such 
abolished  offices  is  to  he  carried  to  the  consolidated  fund. 

Clerk  of  the  KinVs  Silvhh,  clericus  ar^enti  re^is.l  An 
officer  belonging  to  the  Court  of  Common  Fleas/ to  whom 
ever}'  line  is  brought  after  it  hath  passed  the  office  of  therwv/o* 
hreiunn,  and  by  whom  the  effect  of  the  writ  of  covenant  is 
entered  into  a  paper-book  ;  according  to  which  all  the  fines 
of  that  term  are  recorded  in  the  roils  of  the  court.  After  the 
King's  silver  is  entered,  it  is  accounted  a  tine  in  law,  and  not 
before.    See  tit.  Fine. 

Clerk  of  the  Supersedeases.  An  officer  belonging  to 
the  Court  of  Common  Pleas,  who  makes  out  writs  of  super- 
sedeas, upon  a  defendant's  appearing  to  the  exigent  on  an  out- 


lawry, whereby  the  sheriff  is  forbidden  to  return  the  vxhrut. 
.See  tit.  Outlawry. 

Clerk  of  the  Treasury,  eleriens  thesaurarill  An  offi- 
cer of  the  Common  Fleas,  who  hath  the  charge  of  keeping  the 
records  of  the  court,  and  makes  out  all  the  records  rfJWW 
Inus;  also  he  makes  all  exemplifications  of  records  being  in 
the  Ireasury;  and  he  hath  the  fees  due  for  all  searches  I  le 
is  the  servant  of  the  Chief  Justice,  and  removeable  at  pleasure- 
whereas  all  other  officers  of  the  court  are  for  life:  there  is  a 
Secondary,  or  Under  Clerk  of  the  Treasury,  for  assistance, 
who  hath  some  fees  and  allowances:  and  likewise  an  under 
keeper,  that  always  keeps  one  key  of  the  Treasury  door,  and  the 
chief  clerk  of  the  secondary,  another ;  so  that  the  one  cannot 
come  in  without  the  ether.  Being  bound  to  personal  attend- 
ance, this  officer  cannot  be  compelled  to  serve  the  office  of 
overseer.    6  Bing.  1Q5. 

Clerk  of  the  King's  Great  Wardrobe.  An  office?  of 
the  kings  household.,  that  keeps  an  account  or  inventory  of  all 
things  belonging  to  the  royal  wardrobe.    Slat.  1  E.  4.  c.  1. 

Clerk  op  the  Warrants,  clericus  nwrrantontm.l  An 
officer  belonging  to  the  Common  Pleas'  Court,  who  enters  all 
warrants  of  attorney  for  plaintiffs  and  defendants  in  suits;  and 
mrolls  deeds  of  indentures  of  bargain  and  sale,  which  are  ac- 
knowledged in  the  court  or  before  any  judges  out  of  the  court. 
And  it  is  his  office  to  estreat  into  the  Exchequer  all  issues, 
fines,  and  amerciaments,  which  grow  due  to  the  king  in  that 
court,  for  which  he  hath  a  standing  fee  or  allowance.  He  is 
justified  in  not  entering  a  warrant  of  attorney  till  arrears  of 
his  fees  are  paid.    1  Bing.  It  277. 

Clerks  and  Servants,  (In  cases  not  punishable  capi- 
tally.) Stealing  any  chattel,  money,  or  valuable  security,  be- 
longing to,  or  in  the  possession  of  their  master,  may  be  trans- 
ported for  14  years,  and  not  less  than  seven  years,  or  imprisoned 
not  exceeding  three  years  (and,  if  male,  whipped).  ?  and  8  G  4 
c  2&<  §  4&  And  by  §  47,  48.  clerks  and  servants,  or  any  person 
employed  for  or  in  such  capacity,  taking  into  their  possession 
any  chattel,  money,  or  valuable  security,  on  account  of  their 
master ;  and  embezzling  the  same,  or  anv  part,  are  liable  to 
the  same;  punishment — So  in  Ireland  bv  tj  G.  4.  c,  55  is  3Q  U 
CLOCKS  AND  WATCHES.  Penalties  on  workmen,'  &4 
embezzling  materials  of  clocks  and  watches,  stat.  27  G  2  c  7 
-Ve  tit.  Manufacturers.  By  stat.  37  &  3.  c.  108.  a  duty  on 
clocks  and  watches  was  imposed,  payable  by  the  proprietors: 
but  this  was  repealed  by  3%  G.  3,  c.  40, 

By  38  G.  3.  i?,24.  the  duty  on  gold  and  silver  plate,  under 
24  6.  3.  sf  2  c.  53.  and  37  G.  3.  .c.  go.  §  16.  was  repealed 
so  iar  as  related  to  plate  used  for  watch-cases, 

CLOERE.  A  prison  or  dungeon;  it  is  conjectured  to  be  of 
isntisn  original :  the  dungeon  or  inner  prison  of  Wullin^ford 
CuMlc ,  lemp.  If.  2.  was  called  cioere  brien,  I  e.  career  hiem 
ike.  Hence  seems  to  come  the  J,at.  cloaca,  which  was  an- 
ciently the  closest  ward  or  nastiest  part  of  the  prison  •  the  old 
etoacertu.s  is  interpreted  carceris  custos:  and  the  present  cloa- 
ccrius  or  keeper  of  *  jokes,  is  an  office  in  some  religious  houses 
abroad  imposed  on  an  offending  brother,  or  by  him  chosen  as 
an  exercice  of  humihtv  and  mortification.  Gomel 

CLOSE  ROLLS  AND  CLOSE  WRITS.  Grants  of  lands, 
&c.  from  the  crown,  are  contained  in  charters  or  letters  patent 
that  is,  open  letters,  litems  palentes,  so  called  because  they  are 
not  sealed  up,  but  exposed  to  open  view,  with  the  Great* Seal 
pendant  at  the  bottom;  and  are  usually  addressed  hv  the  kmc 
to  all  his  subjects  at  large.  And  therein  they  differ  from  other 
letters  of  the  king,  sealed  also  with  his  Great  Seal,  but  directed 
to  particular  persons,  and  for  particular  purposes:  which  there- 
fore, not  being  lit  for  public  inspection,  are  closed  up  and  sealed 
on  the  outside,  am!  are  thereupon  called  writs  close,  tderv 
clauses;  and  are  recorded  in  the  close  rolls,  in  the  same  manner 
as  the  others  are  in  the  patent-roils.    2  Comm.  ,;  U'k 

CLOSH.  Was  an  unlawful  game  forbidden  by  stat  17  E.  4, 
c.  3.  and  33  H.  8.  c.  9,    It  is  said  to  have  been  the  same  with 
our  nine  pins,  and  is  called  closhcayles  by  stat.  33  H.  8.  <?,  9. 
2  h  2 


e  o  a 


C  0  A 


At  this  time  it  is  allowed,  and  called  hailes,  or  skittles.  See 

tit.  Omni  us* 

CLOT  A.  No  cloth  made  beyond  sea  shall  be  brought  into 
the  king's  dominions,  on  pain  of  forfeiting  the  same,  and  the 
importers  to  be  farther  punished.  Stat*  12  E*  3.  c.  3. — Sec 
tits.  Manufacturers,  Wool. 

CLOTHIERS.     Are  to   make   broad-cloths  of  certain 
lengths  and  breadths,  within  the  lists;  and  shall  cause  their 
marks  to  be  woven  in  the  cloths,  and  set  a  seal  of  lead  there- 
unto, showing  the  true  length  thereof,    Stat.  27  II.  8.  c.  12.— 
Exposing  to  sale  faulty  cloths  are  liable  to  forfeit  the  same: 
and  clothiers  shall  not  make  use  of  flocks  or  other  deceitful 
stilff  in  making  of  broad-cloth,  under  the  penalty  of  o7.  Stat 
5  and  6  E.  6.  c.  6. — Justices  of  peace  are  to  appoint  searchers 
of  cloth  yearly,  who  have  power  to  enter  the  houses  of  clo- 
thiers; and  persons  opposing  them  shall  forfeit  10/.  Stats. 
30  Elh.  c.  20  :  4  Jac.  h  c.  2  :  21  Jac.  L  fi,  18*    AH  cloth  shall 
be  measured  at  the  fulling-mill  by  the  master  of  the  mill ;  who 
shall  make  oath  before  a  justice  for  true  measuring;  and  the 
millman  is  to  fix  a  seal  of  lead  to  cloths,  containing  the  length 
and  breadth,  which  shall  be  a  rule  of  payment  for  the  buyer, 
&0,    Stah.  10  Anne,  c.  lG.—By  stat.  I  Si, J,  c.  15.  broad- 
cloths  must  he  put  into  water  for  proof,  and  be  measured  by 
two  indifferent  persons  chosen  by  the  buyer  and  seller,  &c. 
And  clothiers  selling  cloths  before  sealed,  or  not  containing  the 
Quantity  mentioned  in  the  seals,  incur  a  forfeiture  of  the  sixth 
part  of  the  value.    Persons  taking  off,  or  counterfeiting  seals, 
forfeit  20/.    By  stat.  12  G*  1.  <?,  34.  clothiers  are  to  pay  their 
work-people  their  full  wages  agreed,  in  money,  under  the 
penalty  of  10/.  &c. ;  inspectors  of  mills  and  tenter-grounds  to 
examine  and  seal  cloths,  are  to  be  appointed  by  justices  of 
peace  in  sessions;  and  mill-men  sending  clothiers  any  cloths 
before  inspected,  forfeit  40s.    The  inspector  to  be  paid  by  the 
clothiers  2d.  per  cloth.    Slat.  13  G.  1.  c.  23.— If  any  cloth 
remaining  on  the  tenters  he  stolen  in  the  night,  and  the  same 
is  found  upon  any  person,  on  a  justice's  warrant  to  search,  such 
offender  shall  forfeit  treble  value,  leviable  by  distress,  &c.  or 
be  committed  to  gaol  for  three  months ;  but  for  a  second 
offence  he  shall  suffer  six  months'  imprisonment ;  and  for  the 
third  offence  be  transported  as  a  felon,  &c.    Stat  15  G.  2.  c.  27- 

 See  tit.  Drapery;  and  more  particularly  tits.  Manufacturers, 

Servants,  Wool. 

CLOYrE.  The  two-and-thirtieth  part  of  a  weigh  of  cheese, 
i  e.  eight  pounds,  old.    Stat.  9  II.  6.  c  8. 

CLOUGH.  A  word  made  use  of  for  a  valley,  in  Domes- 
day book.  But  among  merchants,  it  is  an  allowance  for  the 
turn  of  the  scale,  on  buying  goods  wholesale  by  weight.  Lex 
Mercat. 

CLUTA,  Fr.  clous.']  Shoes,  clouted  shoes :  and  most  com- 
monlv  horse  shoes :  it  also  signifies  the  streaks  of  iron  or  tie 
with'  which  cart-wheels  are  bound.  Consuetud.  Dom.  de 
Fa  rend.  MS.  fol.  16.  Hence  clutarium,  or  cluarium,  a  forge 
where  the  clous -or  iron  shoes  are  made.    Mon.Angl.  tom.2.  p.5f)8. 

CLYPliUS.  A  shield, —  Metaphorically  one  of  a  noble  fa- 
mily. Ch/pci  prostrati,  a  noble  family  extinct.  Mat.  Pans,  i(i3. 

COACH,  currus.]  A  convenience  well  known.  For  the 
regulating  of  hackney  coaches  and  chairs  in  London,  there  are 
several  statutes,  viz.  9  Anne,  c.  23.  made  perpetual  by  3G.I. 
c,  7-  and  enlarged  as  to  the  number  of  coaches,  by  11  G>  3. 
c.  24  :  42  G-  3.  c.  78.  so  as  to  make  the  whole  number,  to  be 
licensed,  1 100,  and  enlarged  also  as  to  chairs,  by  10  Anne.  c.  19. 
and  12  G.  I.e.  12.  making  the  whole  number  of  those  400. 

Bv  48  G*  3.  c  87-  the  fares  were  increased.  By  54  G.  8. 
c.  147*  200  hackney  chariots  were  allowed  to  be  licensed  as 
part  of  the  1100,  and  by  55  G.  3.  c.  159.  200  additional 
hackney  chariots  were  allowed,  and  several  regulations  made  as 
to  the  fares. 

The  other  statutes  now  in  force  are,  12  Anne,  st.  1.  c.  14: 
1  G  L  c.  57:  80  G.  2.  c.  22:  (See  Carts.)  4  G,  3.  c.  36; 
7  G.  8  c.  44  i  10  G.  S.  c.  44 :  11  G.  3.  cc.  24.  28  :  12  G.  3.  c.  49: 
24  G.  3.  sL  2.  c.  27  :  26  G.  3.  c.  72 :  32  G,  3,  e.  47- 


Stage  Coaches.  Several  acts  have  been  from  time  to  time 
made  for  regulating  passengers  in  those  useful  (but  when  over 
laden,  dangerous)  vehicles;  the  last  in  force  is  50  G.  3.  c.  48. 
They  are  subject  to  certain  mileage  duties  under  the  commis- 
sioners of  stamps. 

As  to  the  liability  of  masters,  &c.  of  coaches  as  common 
carriers,  see  tit.  Carrier. 

Where  persons  are  maimed  or  injured  by  the  furious  driving 
or  other  wilful  misconduct  of  any  stage  coachman,  such  driving 
or  misconduct  is  by  stat.  1  G.  4.  c.  4-  declared  a  misdemeanour, 
punishable  bv  fine  and  imprisonment. 

COACH-HOUSE.  By  stat.  7  and  8  G.  4.  c.  30.  §  2.  persons 
unlawfully  and  maliciously  setting  lire  to  any  coach-house,  &e. 
are  guilty  of  felony,  and  shall  suiter  death;  and  by  §  8.  persons 
riotously  and  tumultuously  assembling  together,  and  with 
force  demolishing,  pulling  down,  or  destroying,  or  beginning  so 
to  do,  any  coach-house,  &e.  are  also  guilty  of  felony,  and  punish- 
able in  like  manner  with  death. 

COACHMAKERS.  Makers  of  coaches,  chariots,  chaises, 
&e.  must  take  out  annual  licences  from  the  Excise-office,  and 
pay  a  duty  for  every  carriage,  built  by  them  for  sale. 

COADJUTOR,  Lal.~}  ~  A  fellow-helper  or  assistant;  par- 
ticularly  applied  to  one  appointed  to  assist  a  bishop,  being 
grown  old  and  infirm,  so  as  not  to  be  able  to  perform  his  duty. 

By  stat.  52  G*  3.  c.  62.  coadjutors  to  archbishops  and  bishops 
in  Ireland  are  empowered  to  exercise  all  the  ecclesiastical 
powers  of  their  principals,  except  presenting  to  benefices. 

COAL-MINES.  Maliciously  setting  fire  to  coal-mines,  or 
to  any  delph  of  coal,  is  felony.  10  G.  2.  c.  32.  §  6.  See  tits. 
Black  Actt  Fchnij. 

COALS.  By  stats.  7  E.  6.  c.  7:  16  and  17  Car.  2. 
[made  perpetual  by  7  and  8  W.  3.  c.  36.  §  2.]  and  17  G.t 
c.  35*  the  sack  of  coals  is  to  contain  four  bushels  of  ilean 
coals  :  and  sea  coals  brought  into  the  river  Thames,  and  sold, 
shall  be  after  the  rate  of  thirty-six  bushels  to  the  chaldron; 
and  one  hundred  and  twelve  pounds  the  hundred,  &c.  The 
Lord  Mayor  and  Court  of  Aldermen  in  London,  and  justices 
of  the  peace  of  the  several  counties,  or  three  of  them,  are  em- 
powered to  set  the  price  of  all  the  coals  to  he  sold  bv  retail; 
and  if  any  persons  shall  refuse  to  sell  for  such  prices,  they  may 
appoint  officers  to  enter  wharfs  or  places  where  coals  are  kept, 
and  cause  the  coals  to  be  sold  at  the  prices  appointed.  The 
stat.  12  Anne,  st.  2.  c.  17.  regulates  the  contents  of  the  coal 
bushel,  which  is  to  hold  one  Winchester  bushel,  and  t«K 
quart  of  water.  Bv  stats.  9  H.  5.  st.  1.  c.  10  :  30  Car.2.#h 
6  and  7  W*  3.  c/l0:  11  G.  2.  c.  15:  15  G.  3.  c.  27 !  and 
31  G,  3.  c.  36.  commissioners  are  ordained  for  the  measuring 
and  marking  of  keels,  and  boats,  &e.  for  carrying  coals;  and 
vessels  carrying  coals  before  measured  and  marked  shall  be 
forfeited.  &c. 

By  stat.  9  Anne,  c.  28.  contracts  between  coal  owners  and 
masters  of  ships,  &c.  for  restraining  the  buying  of  coals  aie 
void;  and  the  parties  to  forfeit  100/.  And  selling  coals  for 
other  sorts  than  they  are,  shall  forfeit  50/.  Not  above  fifty 
laden  colliers  are  to  continue  in  the  port  of  Newcastle,  &c- 
And  workpeople  in  the  mines  there  shall  not  be  employed  who 
are  hired  bv  others,  under  the  penalty  of  5l. 

By  37  G.  3.  c.  \22.  the  provisions  of  stat.  12  G.  Lc>W- 
and  22  G.  2.  c.  21.  as  to  payment  of  wages  in  money,  Pj 
extended  to  labourers  in  the  collieries  in  Great  Britain  ana 
Ireland. 

By  stat.  3  G.  2.  c-  26.  containing  several  regulations  as  to 
lightermen  and  coal  bu vers,  and  explained  by  stat.  11  y-  *• 
c.  15.  coal  sacks  shall  be  sealed  and  marked  at  Guild** 
&c.  on  pain  of  20*.  Also  sellers  of  coals  are  to  keep  a  laffM 
bushel,  and  put  three  bushels  to  each  sack,  which  bushel  m 
other  measures  shall  be  edged  with  iron,  and  scaled:  aa* 
using  others,  or  altering  them,  incurs  a  forfeiture  of  50/-  «tj 
The  penalties  above  5l.  recoverable  by  action  of  debt,  &c.  an 
under  that  sum  before  justices  of  peace. 

The  offence  of  selling  coals  of  a  different  description  fro*1 


those  contracted  for,  upon  the  stat.  3  &,  2.  e.  26,  §  4.  is  com- 
plete in  the  county  where  the  coals  are  delivered,  and  not 
where  they  are  contracted  for,  the  contract  not  being  for  any 
specific  parcel  of  coals,  but  for  a  certain  quantity  of  a  certain 
description.  But  though  not  justly  measuring  such  coals  is  a 
local  omission  of  a  local  act,  required  by  the  13th  section  of  the 
act  to  be  performed  at  the  place  where  the  coals  are  kept  for 
sale,  at  which  place  the  bushel  of  queen  Anne  is  required  to  be 
kept  and  used,  for  the  puq>ose  of  measuring  the  coals  into  sacks 
of  a  certain  description,  in  which  they  are  to  be  carried  to 
the  buyer:  and  therefore  the  offence  is  local,  and  must  he  laid 
in  the  county  where  the  coals  were  put  into  the  sacks  without 
having  been  so  justly  measured.  Butter  field  qui  tarn  v.  W indie 
and  another.    4  EaM,  385. 

A  dealer  in  coals  by  the  chaldron,  who  sold  to  another  by 
ike  chaldron  a  certain  quantity  as  and  for  10  chaldron  of  coals 
ffool  measure,  without  justly  measuring  the  same  with  the 
lawful  bushel  of  Queen  Anne,  is  liable  to  the  penalty  of  50!. 
imposed  by  the  13th  section  of  the  stat.  $  G.  2.  c.  26,  upon  such 
defaulters  who  sell  coals  by  the  chaldron >  or  less  quantity %  with- 
out measuring  them*  Parish  qui  tarn  v.  Thompson,  3  East, 
525, 

See  the  stat.  6  G.3.  c.  22.  now  in  force,  as  to  the  lading  coals 
ships,  at  Newcastle  and  Sunderland  in  turn,  according  to  lists 
to  Uc  made  there. 

By  51  G.  3.  c*  84.  the  act  22  G.  3.  c.  41,  (prohibiting  persons 
concerned  in  the  customs  from  voting  for  members  of  parlia- 
ment) is  declared  not  to  affect  the  fifteen  coal- meters  Quid  ten 
corn-meters]]  of  London. 

Drawbacks  of  duties  of  customs  are  allowed  on  coals  used  in 
mines,  &c.  by  various  acts. 

Stat.  28  G.  3.  c.  53.  was  past  to  indemnify  the  London  coal 
buyers  against  certain  penalties,  which  they  had  literally  in- 
curred under  stats.  9  Anne,  c.  28.  and  3  G.  2.  c,  26'.,  and  also 
for  the  purpose  of  putting  an  end  to  the  Society  at  the  Coal- 
Exchange,  formed  to  regulate  (i.  c.  to  monopolize)  the  trade; 
subjecting  all  persons,  above  five  in  number,  entering  into 
covenant  or  partnerships,  to  punishment  by  indictment  or 
information  in  B.  R. 

By  1  and  2  JV.  4.  c.  iG.  the  duties  of  custom  on  coals,  culm, 
or  cinders,  brought  coastwise,  or  by  land  or  inland  carriage,  or 
navigation j  are  repealed. 

By  the  1  and  2  IV.  4.  c,  76,  part  of  the  9  Anne,  c.  28.  and 
also  the  acts  47  G-  3-  sess.  2.  c.  68.  and  50'  G.  3.  c.  2 1  : 
57  G.  3.  c.  1  :  57  G.  3.  c.  40:  and  9  G,  4.  c.  65,  are  repealed ; 
and  by  §  3.  the  piece  of  ground,  called  the  Coal  Exchange 
in  London,  is  continued  vested  in  the  mayor  and  commonalty 
of  London  for  the  purposes  of  the  act  47  G.  3.  c.  68,  And 
there  shall  be  on  the  same  an  open  market,  called  the  Coal 
Market,  and  the  Lord  Mayor  and  aldermen  may  appoint  and 
remove  clerks  as  they  shall  see  reasonable.    The  corporation 
are  empowered  to  remove  or  enlarge  the  market,  and  for  that 
purpose  to  purchase  lands  and  tenements.  Seven  days'  previous 
notice  is  to  be  given  in  the  London  Gazette  of  the  opening  of 
the  market.    And  for  defraying  the  expences  of  the  market, 
the  purchase  of  lands,  &c,  it  shall  be  lawful  for  the  corpora- 
tion to  take  from  every  masterof  a  vessel  laden  with  coals,  cinders, 
or  culm,  arriving  in  the  port  of  London  to  the  westward  of 
Gravescnd,  one  penny  per  ton  on  such  coals,  &c,  to  be  levied  as 
the  other  duties  thereafter  made  payable*  The  duty  is  to  be  ap- 
plied in  payment  of  expences  of  obtaining  the  act,  and  when  they 
are  paid,  and  also  the  costs  of  purchasing  land,  &c.  &c,  and  the 
duty  shall  be  more  than  sufficient  for  supporting  the  market  and 
paying  the  compensation  and  salaries  to  the  clerks,  and  others 
employed  in  executing  the  act,  then  the  overplus  of  the  monies 
received  from  the  duty  shall  be  laid  out  in  stock,  in  the  names 
of  the  chamberlain,  town  clerk,  and  comptroller,  and  shall 
accumulate  till  the  dividends  shall  be  sufficient  for  the  payment 
of  the  salaries,  and  other  allowances  to  the  clerks  and  officers 
employed  in  execution  of  the  act ;  and  when  the  dividends 
shall  be  sufficient  for  that  purpose  the  duty  shall  cease  ;  but  it 


may  be  raised  again  if  necessary  for  the  purposes  of  the  act. 
By  §  25.  the  coq^oration  are  empowered  to  borrow  money 
upon  the  credit  of  the  duty.  The  court  of  aldermen  are 
authorized  to  make  by-laws,  with  reasonable  penalties,  for  the 
regulation  of  the  market.  But  such  by-laws  must  be  approved 
by  one  or  more  of  the  judges,  and  shall  be  printed  and  pub- 
lished. The  chamberlain  is  to  keep  an  account  of  the  duty, 
and  the  monies  borrowed  on  credit  of  it ;  and  an  account  of 
the  produce  shall  once  in  every  year  be  laid  before  both  houses 
of  parliament.  By  §  43.  all  coals,  cinders,  and  culm,  sold  out 
of  any  vessel  in  London  or  Westminster,  or  within  twenty -five 
miles  of  the  General  Post-office,  shall  be  sold  by  weight,  and 
not  by  measure.  By  §  45.  if  any  seller  shall  knowingly  sell 
one  sort  of  coals  for  another  within  the  assigned  limits,  he 
shall  pay  10/.  per  ton,  but  shall  not  be  subject  to  such  penalty, 
in  respect  of  any  number  of  tons  exceeding  twenty- five  tons 
for  the  same  offence.  By  §  47.  the  seller  shall  with  every 
quantity  of  coals  exceeding  560  pounds,  delivered  from  any 
lighter,  &c.  within  the  limits  aforesaid,  deliver  a  ticket  in 
the  form  mentioned  in  the  act,  under  penalty  of  20/.  By 
§  4  8.  coals  sold  from  any  lighter,  &c,  or  wharf,  &c,  within 
the  aforesaid  limits,  except  coals  carried  and  delivered  in  bulk 
as  thereinafter  received,  shall  be  delivered  in  sacks  containing 
112  pounds,  or  224  pounds  net.  Provided  that  coals  sold 
from  any  ship,  &c,  or  wharf,  &c,  within  the  limits  aforesaid, 
above  560  pounds  may  be  delivered  in  bulk  in  carts  or 
carriages,  or  in  any  lighter,  &c,  if  the  purchasers  think  fit. 
Provided  also,  that  where  such  coals  shall  be  delivered  in  any 
cart  or  other  carriage  in  hulk,  the  weight  of  such  cart,  &c, 
as  well  as  of  the  coals,  shall  be  previously  ascertained  by  a 
weighing  machine  fixed  for  that  purpose  on  the  wharf  or 
place  from  which  the  coals  shall  be  brought ;  and  the  sellers' 
ticket  shall  state  the  weight  of  the  cart,  &c,  as  well  as  of  the 
coals,  under  a  penalty  of  50^.  Every  carman  or  driver  of  any 
cart.  Sec,  in  which  any  coals  above  560  pounds  shall  be  carried 
from  any  ship,  &c,  or  from  any  wharf,  warehouse,  &c,  in  Lon- 
don and  Westminster,  or  within  twenty-five  miles  from  the  Post- 
office  aforesaid,  shall,  if  required  by  the  purchaser,  or  person 
on  his  behalf,  weigh  the  waggon  or  other  carriage  with  the 
coals  therein,  at  any  public  weighing  machine  for  carts,  ike., 
which  may  be  on  the  road  to  the  place  of  delivery,  under  a 
penalty  of  10/.  If  in  any  case,  where  any  coals  shall  be 
delivered  iu  bulk  to  the  purchaser,  from  any  ship,  cVc,  or  from 
any  wharf,  or  place  within  the  limits  aforesaid,  a  less 
quantity  shall  be  expressed  in  the  ticket  to  be  delivered  there- 
with, the  seller  shall  for  every  such  offence  forfeit  10/.;  and 
if  the  deficiency  shall  exceed  224  pounds  the  seller  shall  forfeit 
501.  §  52.  And  be  it  farther  enacted,  that  if  any  carman 
or  driver  of  any  cart,  &c.  laden  with  coals  for  sale,  or  to 
be  delivered  to  the  purchaser  by  any  seller  or  dealer,  or 
carrier  of  coals  from  any  ship,  &c,  or  from  any  wharf,  &c. 
within  the  limits  aforesaid,  shall  not  have  placed  in,  on,  or 
under  his  cart,  &c,  a  perfect  weighing  machine  marked  at 
Guildhall,  London,  by  the  proper  officer  there,  for  which  the 
sum  of  2 s.  6d.  shall  be  paid,  and  no  more,  which  machine 
shall  be  the  form,  size,  and  dimensions  of  the  machine  approved 
by  the  lords  commissioners  of  his  Majesty's  treasury,  and  de- 
posited at  the  office  of  the  hall  keeper  of  the  city  of  London, 
then  such  carman  or  driver  of  such  cart,  &c,  shall  forfeit  and 
pay  any  sum  not  exceeding  10/.;  and  the  seller,  or  dealer,  or 
carrier  of  such  coals  shall  forfeit  any  sum  not  exceeding  20/., 
provided  always,  that  coals  which  shall  be  conveyed  in  bulk, 
or  in  any  cart,  &c.  belonging  to  the  purchaser  of  such  coals, 
may  be  so  conveyed  without  the  carman  being  obliged  to  carry 
a  weighing  machine  therewith,  or  any  person  being  subject  or 
liable  to  any  penalty  in  respect  thereof.  §  54.  Provided  that  the 
carman  of  any  cart,  &c.  in  which  coals  shall  have  been  carried  in 
sacks  for  delivery  to  the  purchaser,  from  any  ship,  Sec.,  or  from 
any  wharf, &e.  within  the  limits  aforesaid,  shall  weigh,  if  he  shall 
be  required  so  to  do,  any  one  or  more  of  the  sacks  contained 
in  such  cart,  &c.  which  may  be  chosen  by  the  purchaser  with 
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the  coals  therein,  and  also  afterward  weigh  in  like  manner 
such  sack  without  any  coals  therein,  under  a  penalty  of  not 
more  than  20/. ,  nor  less  than  5/.  Provided  that  if  any 
purchaser  requiring  any  sack  of  coals  to  be  weighed  as 
aforesaid,  shall  find  the  coals  therein  to  be  deficient  in  weight, 
and  shall  signify  to  the  carman  his  desire  to  have  all  the  coals 
contained  in  such  cart,  or  any  part  of  such  coals  weighed 
or  re-weighed  in  the  presence  of  some  cons  table,  police  officer, 
or  other  indilferent  person,  then  the  carman  shall  remain  at 
or  before  the  house  of  the  purchaser  with  such  coals,  and  the 
cart,  &G.  until  such  coals  are  weighed,  under  a  penalty  of  2()A 
All  coals  sold  in  any  qnantity  less  than  5(>0  pounds,  or  in  the 
quantity  of  5(>0  pounds  within  the  limits,  shall  be  weighed 
previous  to  being  delivered  to  the  purchaser,  and  also  in  the 
presence  of  such  purchaser,  or  his  agent  or  servant,  under  a 
penalty  on  the  seller  of  ;>L  A  proper  machine  or  proper 
scales  and  weights  for  weighing  coals,  shall  be  kept  at  every 
watch-house,  or  police  station,  or  at  any  other  place  or  places 
which  shall  from  time  to  time  be  appointed  by  any  two  or  more 
of  his  Majesty's  justices  within  the  limits  aforesaid  ;  and  the 
same  shall  be  provided  and  kept  in  repair  from  time  to  time  by 
the  overseers  of  the  poor  of  the  townshipj  parish,  &c.  in  which 
such  watch-house,  ftc.  shall  be  situate,  out  of  the  poor  rates, 
and  shall  be  used  at  any  time  for  weighing  any  coals  respecting 
which  there  may  be  any  dispute;  and  in  case  the  overseers  of 
any  such  township,  &c.  shall  not  provide  such  a  machine  on  or 
before  the  iijst  day  of  January  after  the  passing  of  this  act, 
or  if  such  overseer  shall  not  cause  such  machine  to  be  repaired, 
or  a  new  machine  to  be  provided  within  seven  days  after  notice 
of  the  want  thereof  in  writing  shall  have  been  given  to  him, 
Mich  overseer  shall  forfeit  10/. 

A  great  number  of  acts,  confined  in  the  extent  of  the  district 
within  which  they  are  to  operate  (and  therefore  classed  not  in 
the  general  body  of  statutes,  but  in  the  list  of  local  and  per- 
sonal acts),  have  been  from  time  to  time  passed  to  regulate  the 
dealings,  and  prevent  the  frauds  of  dealers  in  coals. 

By  stat.  3?  IF  e.  6.  persons  wilfully  and  maliciously 
burning  any  wain  or  cart  laden  with  coal,  or  any  other  goods 
of  any  person,  shall  not  only  forfeit  treble  damages  to  the  party 
grieved,  but  also  10/.  sterling  to  the  king  in  the  way  of  a  fine. 
And  by  the  same  statute  t Lie  like  punishment  is  imposed  on 
persons  burning  any  heap  of  wood  prepared,  cut,  and  felled  for 
making  coals. 

By  stat.  7  and  8  G.  4.  c*  30.  §  5.  persons  unlawfully  and 
maliciously  setting  lire  to  any  mine  of  coals  or  canal  coal  shall 
be  guilty  of  felony,  and  sutler  death,  &e.   See  tit.  Mines* 

COAL  BE  A  HERS.    See  Colliers. 

COAL  HEWERS,    See  Colliers. 

C  O  A  T  -  A  RMO  U  R«  Coa  ts  of  a  rms  w  ere  not  i  n  t  rod  uced  i  n  to 
seals,  nor  indeed  into  any  other  use,  till  about  the  reign  of 
Kit  hard  the  First,  who  brought  them  from  the  Croisade  in  the 
Holy  Land;  where  they  were  first  invented  and  painted  on 
the  shields  of  the  knights,  to  distinguish  the  variety  of  persons 
of  every  Christian  nation  who  resorted  thither,  and  who  could 
not,  when  clad  in  complete  steel,  be  otherwise  known  or 
ascertained.    2  Comm.  306. 

It  is  the  business  of  the  Court  Military,  or  the  Court  of 
Chivalry,  according  to  Sir  Matthew  Hale,  to  adjust  the  right 
of  armorial  ensigns,  bearings,  crests,  supporters,  pennons,  &c, 
and  also  rights  of  place  or  precedence,  where  the  king  s  patent 
or  acts  of  parliament  (which  cannot  be  over-ruled  by  this  court), 
have  not  already  determined  it.    3  Comm.  105. 

COC  HE  RINGS,  or  Coshkrinus,  an  exaction  or  tribute  in 
Ireland,  now  reduced  to  chief  rents.    See  BonaghL 

COCKET,  cockelttnnf\  A  seal  belonging  to  the  king's 
<  ustom-house ;  or,  rather,  a  scroll  of  parchment  sealed,  and 
delivered  by  the  officers  of  the  custom-house  to  merchants,  as 
a  warrant  that  their  merchandises  are  customed  :  which  parch- 
ment is  otherwise  called  lilerie  dc  cocket  lo^  or  litertc  text  into- 
males  de  coketto.  St  at.  11  FL  6",  c  15  :  Reg.  Orig.  179.  192. 
— See  also  Mad.  Excheq.  vol.  L  c.  18.   The  word  cockettum,  or 


cocket,  is  also  taken  for  the  custom-house  or  office  where  goods 
to  be  transported  were  first  entered,  and  paid  their  customs, 
and  had  a  cock  el  or  certificate  of  discharge  ;  and  cocked  a  I  una 
is  wool  duly  entered  and  cocketted,  or  authorised  to  be  trans- 
ported.   Mem.  in  Scac.  23  Ed.  1. 

Cocket  is  likewise  used  for  a  sort  of  measure.  Fteta,  lib,  2, 
cap.  9.  Pan  is  veno  integer  qnadrantalis  frumenti  ponderabit 
unum  cocket  el  dimidhnn  :  and  it  is  made  use  of  for  a  dis* 
tinction  of  bread,  in  the  statute  of  bread  and  ale,  51 
st.  J.  ord.  pro  pi  star ;  where  mention  is  made  of  wastfl 
bread,  cocket  bread >  bread  of  t reel,  and  bread  of  common  wheat; 
the  wastel  bread  being  what  we  now  call  the  jinest  bread,  or 
French  bread;  the  cocket  bread  the  second  sort  of  white  bread; 
bread  of  treet,  and  of  common  wheat,  brotvn  or  household 
bread,  See.    See  Bread. 

COCKSETUS.    A  boatman,  cockswain,  or  coxom  Cowl 

COCULA.  A  cogue,  or  little  drin king-cup,  in  form  of  a 
small  boat,  used  especially  at  sea,  and  still  retained  in  a  cogue 
fcag  or  keguej  of  brandy.  These  drinking  cups  are  also  used 
in  taverns  to  drink  new  sherry,  and  other  white  wines  which 
look  foul  in  a  glass. 

CODICIL,  codicUhts,  from  codex,  a  book,  a  writing,]  A 
schedule  or  supplement  to  a  will,  where  any  thing  is  omitted 
which  the  testator  would  add,  or  where  he  would  explain, 
alter,  or  retract  what  he  hath  done.    See  tits.  Will,  Devise. 

COFFEE,  Tea,  Chocolate,  and  Cocoa  Nuts. 

The  duties  on  these  articles  form  a  branch  of  the  public 
revenue,  under  the  head  of  Customs  and  Excise;  and,  like  all 
other  subjects  of  those  jurisdictions,  are  liable  to  a  variety  of 
penal  regulations  by  acts  of  parliament,  necessary  to  prevent 
the  numerous  frauds  and  evasions  daily  endeavoured  to  bt 
practised,  to  the  impoverishment  of  government,  and  the  injury 
of  the  fair  trader.  See  tits.  Excise,  Customs,  and  also  tit. 
Na  v  i*ra  t  ton  A  els . 

COFFERER  OF  THE  KING'S  HOUSEHOLD,  is  a 
principal  officer  of  the  king's  house,  next  under  the  controller, 
who,  in  the  counting-house,  and  elsewhere,  hath  a  spenal 
charge  and  oversight  of  other  officers  of  the  household,  to  all 
which  he  pays  their  wages  :  this  officer  passes  his  accounts  in 
the  Exchequer.    See  slat.  3  9  Efiz.  c.  7« 

GOGGLE.  A  small  fishing-boat,  upon  the  coasts  of  York- 
shire: and  cogs  (cogonex)  are  a  kind  of  little  ships,  or  vessels, 
used  in  the  rivers  Ouse  and  1 1  umber.  Stat.  23  //♦  8.  c.  18.— 
See  Mat.  Paris,  anno  1 066.  And  hence  the  cogmen,  boatmen 
or  seamen,  who,  after  shipwreck  or  losses  by  sea,  travelled  and 
wan  tiered  about  to  defraud  the  people  by  begging  and  stealing* 
Du  Fresne. 

COGNATE  Relations  by  the  mother,  as  the  agnati  are  re- 
lations by  the  father. 

COGNATIONE.    A  writ  of  cousenage.    See  Cousenagt* 

COGNISANCE,  or  Conusance,  Fr.  connusauhst*  Lat. 
cognitio.~\  Is  used  diversely  in  our  law:  sometimes  for  an 
acknowledgment  of  wjine.  See  tit.  Fine*  In  replevin,  cogfe 
sauce,  or  conusance,  is  the  answer  given  by  a  defendant,  1m 
hath  acted  as  bailiff,  &c.  to  another,  in  making  a  distress. 
See  tits.  Distress,  Replevin. 

Cognisance  also  signifies  the  badge  of  a  servant,  as  the  crest 
of  any  nobleman  or  gentleman* 

The  most  usual  sense  in  which  this  term  is  now  used 
relative  to  the  claim  of  cognisance  of  pleas.  This  is  a  privilege 
granted  by  the  king  to  a  city  or  town,  to  hold  plea  of  all  con- 
tracts, &e.  within  the  liberty  of  the  franchise;  and  when  any 
man  is  impleaded  for  such  matters  in  the  courts  of  We® 
minster,  the  mavor,  &c.  of  such  franchise  may  ask  cognisance 
of  the  plea,  and  demand  that  it  shall  be  determined  before 
them:  but  if  the  courts  at  Westminster  are  possessed  of  the 
plea  before  cognisance  be  demanded,  it  is  then  too  late,  Terw* 
de  Ley.  See  stats.  9  H.4-.C.5  :  8  H.  6.  c.  26  :  3  Cormn.  2JJS: 
4  Comm.  277.    See  tit.  Pleading. 

Cognisance  of  pleas  extends  not  to  assizes ;  and  wfn 
granted,  the  original  shall  not  be  removed :  it  lies  not  Hi  * 
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quare  impedil.  for  they  cannot  write  to  the  bishop,  nor  of  a 
plea  out  of  the  county  court,  which  cannot  award  a  resummons, 
&c  JeuL  Cent.  31.  34-.  This  cognisance  shall  he  demanded 
the  first  day  :  and  if  the  demandant  in  a  plea  of  land  counter- 
pleads the  franchise*  and  the  tenant  joins  with  the  claim  of 
the  franchise,  and  it  is  found  against  the  franchise,  the  de- 
mandant shall  recover  the  land  ;  but  if  it  be  found  against  the 
demandant,  the  writ  shall  abate.    Ibid.  IS. 

There  are  three  sorts  of  inferior  jurisdictions,  one  whereof  is 
ienere  placita,  and  this  is  the  lowest  sort ;  for  it  is  only  a  con- 
current  jurisdiction,  and  the  party  may  sue  there  or  in  the 
king's  courts,  if  he  will.  The  second  is  con  usance  of  picas, 
and  by  this  a  right  is  vested  in  the  lord  of  the  franchise  to  hold 
the  plea,  and  he  is  the  only  person  who  can  take  advantage  of  it. 
The  third  sort  is  an  exempt  jurisdiction,  as  where  the  king 
grants  to  a  great  city,  that  the  inhabitants  thereof  shall  he  sued 
within  their  city,  and  not  elsewhere ;  this  grant  may  be 
pleaded  to  the  jurisdiction  of  the  Court  of  K.  B.  if  there  be  a 
court  within  that  city  which  can  hold  plea  of  the  cause,  and 
nobody  can  take  advantage  of  this  privilege  but  a  defendant; 
for  if  he  will  bring  certiorari,  that  will  remove  the  cause,  but 
he  may  waive  it  if  he  null,  so  that  the  privilege  is  onlv  for 
his  benefit.  3  Salk.  79,  80.  pL  * :  Hit.  1  An,  B.  R.  Crosse 
y,  Smith. 

King  Hen.  VIII.  by  letters  patent  of  the  14th  of  his  reign, 
and  confirmed  by  parliament,  granted  to  the  University  of 
Oxford  conusance  of  pleas,  in  which  a  scholar  or  servant  of*  a 
college  should  be  a  party,  if  a  quod  justiciar  ii  de  utroque  banco 
se  non  intromittant.  An  attorney  of  C.  B.  sued  a  scholar  in 
C.  R.  for  battery.  By  the  court,  this  general  grant  does  not 
extend  to  take  away  the  special  privilege  of  any  court  without 
special  words.  Lit  Hep.  304:  Oxford  (University's)  case. 
See  11  East,  543:  12  East,  12:  15  East,  634.  See  farther 
tit.  University* 

COGNISUR  AND  COGXISEK.  Cognisor  is  he  that 
passeth  or  acknowledged  a  fine  of  lands  or  tenements  to 
another;  and  cognisee  is  he  to  whom  the  fine  of  the  said  landsj 
See*  is  acknowledged.    Stat.  32  H*  8.  c.  5. 

Cognition  is  the  process  whereby  molestation  is  determined. 
Scotch  Diet. 

COGNITION  ES.  Ensigns  and  arms,  or  a  military  coat 
painted  with  arms.    Mat.  Paris,  12.10. 

COGXITIOX1BUS  MITTEXDIS.  A  writ  to  one  of  the 
kings  justices  of  the  Common  Pleas,  or  other  that  hath  power 
to  take  a  fine,  who  having  taken  the  fine  defers  to  certify  it, 
commanding  him  to  certify  it.    Res;.  Orig.  68. 

COGNOVIT  ACTIONEM,  is  where  a  defendant  acknow- 
ledges or  confesses  the  plaint ifPs  cause  against  him  to  be  just 
and  true;  and,  before  or  after  issue,  suffers  judgment  to  be 
entered  against  him  without  trial.  And  here  the  confession 
generally  extends  no  farther  than  to  what  is  contained  in  the 
declaration;  but  if  the  defendant  will  confess  more  he  mav. 
1  Roi  iYM)  :  Hob.  178, 

By  rule  of  K.  B.  HU.  2  and  3  G.  4.  no  judgment  can  be 
entered  on  any  cognovit  unless  the  cognovit  is  first  produced 
to  the  Clerk  of  the  Dockets,  and,  after  taxation  of  costs,  filed 
with  him;  and  by  3  G.  4.  c.  §  3.  every  cognovit  given  in  any 
personal  action,  if  in  the  K.  B.,  or  a  true  copy  if  in  any  other 
court,  shall  be  filed  with  an  affidavit  of  execution  with  the 
said  Clerk  of  the  Dockets,  within  twenty-one  days  after  exe- 
cution, or  shall  be  deemed  fraudulent,  against  assignees  under 
a  bankruptcy,  against  the  person  giving  jt;  lxm\  t]ie  defeasance, 
if  any,  must  also  be  filed  as  aforesaid,  and  must  Lie  written  on 
ti.  s:u..c  paper  as  the  cognovit,  or  the  cognovit  shall  be  null 
and  void.  These  provisions  arc  extended  to  assignees  of  insol- 
vent debtors  by  the  5  G.  4.  c.  Gl.  §  16.  and  7  G.  4.  c.  15.  §  33. 
And  see  5  Barn.  $  Cm*  650  :  Tidd's  Prac.  562.  (9th  ed.)  And 
as  to  cognovits  given  by  bankrupts,  see  6  G.  4,  c.  16.  §  108. 
and  tit.  Bankrupt. 

COHUAGIDM,  a  tribute  paid  by  those  who  met  promis- 
cuously in  the  market  or  fair ;  ihua  signifying  a  promiscuous 


multitude  of  men  in  a  fair  or  market — Quieti  ah  omni  tkelonio, 
passagio,  pout  agio,  cohuagio,  pa! i  agio,  &e.    Dn  Cange. 

COIF,  coifa.^  A  title  given  to  serjeants  at  law;  who  are 
called  serjeants  of  ike  coif,  from  the  lawn  coif  they  wear  on 
their  heads  under  their  caps  when  they  are  created.  The  use 
of  it  was  anciently  to  cover  tonsnram  clericalem.  otherwise 
called  corona  clericaUs ;  because  the  crown  of  the  head  was 
close  shaved,  and  a  border  of  hair  left  round  the  lower  part., 
which  is  made  to  look  like  a  crown.    Blount.    See  tit.  Clark. 

COIN,  curia  pecunia.2  Seems  to  come  from  the  Fr,  coign, 
i-  e.  angulus,  a  corner,  whence  it  has  been  held,  that  tin 
aucientest  sort  of  coin  was  square  with  corners,  and  not  round 
as  it  now  is :  it  is  anv  sort  of  money  coined.    Crow  p.  Juri&d* 

Money  is  an  universal  medium  or  common  standard,  by  com- 
parison with  which  the  value  of  all  merchandize  may  be  ascer- 
tained ;  or  it  is  a  sign  which  represents  the  value  of  all  com- 
modities.    I  Comm.  276,  277. 

Metals  are  well  calculated  for  this  sign,  because  they  are 
durable,  and  are  capable  of  many  subdivisions;  and  a  preciou- 
metal  h  still  better  calculated  for  this  purpose,  because  it  is 
most  portable.  Ibid. 

The  coining  of  money  is  in  all  states  the  act  of  the  sovereign 
power;  and,  as  money  is  the  medium  of  commerce,  it  is  the 
king's  prerogative,  as  the  arbiter  of  domestic  commerce,  to  give 
it  authority,  or  make  it  current. 

The  king  may,  by  his  proclamation,  legitimate  foreign 
coin,  and  make  it  current  here,  declaring  at  what  value  it  shall 
be  taken  in  payment.    J  Hale,  194. 

Therefore  it  seems  that  no  one  can  be  enforced  to  take  in 
payment  any  money  but  of  lawful  metal,  that  is,  gold  and 
silver,  except  for  sums  under  sixpence.  1  Hate,  Hist.  If),": 
2  Inst.  577- 

Coin  is  a  word  collective,  which  contains  in  it  all  manner  of 
the  several  stamps  and  species  of  money  in  any  kingdom  :  and 
this  is  one  of  the  royal  prerogatives  belonging  to  every  sove- 
reign prince,  that  he  alune  in  his  own  dominions  may  order 
and  dispose  the  quantity,  value,  and  fashion  of  his  coin.  But 
the  coin  of  one  king  is  not  current  in  the  kingdom  of  another, 
unless  it  be  at  great  loss ;  though  our  king  by  his  prerogative 
may  make  any  foreign  coin  lawful  money  of  England  at  his 
pleasure,  by  proclamation.  Terms  de  Ley*  If  a  man  binds 
himself  by  bond  to  pay  one  hundred  pounds  of  lawful  money 
of  Great  Britain,  and  the  person  bound,  the  obligor,  pays  the 
obligee  the  money  in  French,  Spanish,  or  other  coin,  made  cur- 
rent either  by  act  of  parliament,  or  the  king's  proclamation,  the 
obligation  will  be  well  performed.  Co.  Lit.  207-  But  it  is 
said  a  payment  in  farthings  is  not  a  good  payment.  2  Inst. 
517-    See  post. 

When  a  person  has  accepted  of  money  in  payment  from 
another,  and  put  the  same  into  his  purse,  it  is  at  his  peril 
after  his  allowance  ;  and  he  shall  not  then  take  exception  to 
it  as  bad,  notwithstanding  he  presently  reviews  it.  Terms 
de  Ley. 

The  coining  of  money  is  in  all  states  the  act  of  the  sovereign 
power;  that  its  value  may  be  known  on  inspection.  And 
with  regard  to  coinage  in  general,  there  are  three  things  to  be 
considered  therein ;  the  materials,  the  impression,  and  the  de- 
nomination. With  regard  to  the  materials,  Sir  Edward  Coke 
lays  it  down  (2  Inst*  577*)  that  the  money  of  England  must 
either  be  of  gold  or  silver,  and  none  other  was  ever  issued  by 
the  royal  authority  till  1()72,  when  copper  farthings  2nd  half- 
pence were  coined  by  (  hark  s  II.:  and  ordered  by  proclamation 
to  be  current  in  all  payments,  under  the  value  of  sixpence,  and 
not  otherwise.  But  this  copper  coin  is  not  upon  the  same 
footing  with  the  other  in  many  respects,  particularly  with 
regard  to  the  offence  of  counterfeiting  it,  as  has  been  already 
noticed.  And  as  to  the  silver  coin,  it  was  enacted  by  stat. 
14  G.  3.  c.  42.  that  no  tender  of  payment  in  silver  money,  ex- 
ceeding twenty  -rive  pounds  at  one  time,  shall  be  a  sufficient 
tender  in  law  for  more  than  its  value  by  weight,  at  the  rate  of 
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5s.  an  ourcs*  This  was  a  clause  in  a  temporary  act, 
which  expired  in  1783.  was  revived  by  38  G.  3.  c  59-,  and 
made  perpetual  by  39  G.  3.  c.  ?5V  but  repealed  by  56  G.  3.  c.  68. 
§  ]  2.    See  post. 

As  to  the  impression,  the  stamping  thereof  is  the  unques- 
tionable prerogative  of  the  crown :  for,  though  divers  bishops 
and  monasteries  had  formerly  the  privilege  of  coining  money, 
yet,  us  S'u  Matthew  Hate  observes  (1  Hist.  JP;  C.  191.)* 
was  usually  done  by  special  grunt  from  the  king,  or  by  pre- 
scription, which  supposes  one;  and  therefore  was  derived  from, 
■and  not  in  derogation  of,  the  royal  prerogative.  Besides  that, 
they  had  only  the  profit  of  the  coinage,  and  the  power  of  insti- 
tuting either  the  impression  or  denomination ;  hut  had  usually 
the  stamp  sent  them  from  the  Exchequer. 

The  denomination,,  or  the  value  for  which  the  coin  is  to  pass 
current,  is  likewise  in  the  breast  of  the  king  ;  and,  if  any  un- 
usual pleees  sire  coined,  that  value  must  be  ascertained  by  pro- 
clamation. In  order  to  fix  the  value,  the  weight  and  the 
fineness  of  [he  metal  are  to  he  taken  into  consideration  toge- 
ther. When  a  given  weight  of  gold  or  silver  is  of  a  given 
fineness,  it  is  then  of  the  true  standard,  and  called  Esterling, 
or  sterling  metal ;  a  name  for  which  there  are  various  reasons 
ggYfcn,  but  none  of  them  entirely  satisfactory.  See  Spelm, 
Gloss.  203:  Dnfresnc,  3,  \65.  The  most  plausible  opinion 
seems  to  be  that  adopted  by  those  two  etymologists,  that  the 
name  Was  derived  from  the  Esterlings  or  Easterlings,  as  those 
Saxons  were  anciently  called^  who  inhabited  that  district  of 
Germany  now  occupied  by  the  Hans-towns  and  their  appen- 
dages: the  earliest  traders  in  modern  Kuropc.  Of  tins  sterling 
or  esterling  metal  all  the  coin  of  the  kingdom  must  be  made, 
by  stat.  25' E.  3.  c.  13.— So  that  the  kings  prerogative  seemeth 
not  to  extend  to  the  debasing  or  enhancing  the  value  of  the 
coin,  below  or  above  the  sterling  value ;  2  Inst.  577 ;  though 
Sir  Matthew  Hate,  (1  Bal  P.  C.  appears  to  be  of  another 
opinion.  The  king  may  also  by  his  proclamation  legitimate 
foreign  coin,  and  make  it  current  here ;  declaring  at  what 
value  it  shall  be  taken  in  payments.  1  //.  P.  C.  197-  But 
this,  it  seems,  ought  to  be  by  comparison  with  the  standard  of 
(rir  own  coin,  otherwise  the  consent  of  parliament  will  he 
necessary.  The  king  may  also  at  any  time  decry,  or  cry  down, 
anv  coin  of  the  kingdom,  and  make  it  no  longer  current. 
1  Hale,  P.  C.  197. 

Tins  standard  hath  been  frequently  varied  in  former  times; 
but  hath  for  many  years  past  been  thus  invariably  settled. 
The  pound  troy  of  gold,  consisting  of  twenty -two  carats  (or 
24th  parts)  fine,  and  two  of  alloy,  is  divided  into  forty -four 
guineas  and  a  half  of  the  present  value  of  21$.  each.  And  the 
pound  troy  of  silver  (consisting  of  eleven  ounces  and  two 
penny-weights  fine,  and  eighteen  penny-weights  alloy)  was, 
from  the  end  of  the  reign  of  Queen  Elizabeth  until  56 
George  III.  divided  into  sixty-two  shillings.  See  Follces  on 
English  Coins,  and  stat.  1 4  G.  3.  c.  42, 

Guineas  have  been  raised  and  fallen,  as  money  has  been  scarce 
or  plenty,  several  times  by  statute  ;  and  anno  3  G.  1 .  guineas 
were  valued  by  proclamation  at  21*.,  at  which  they  now  pass. 

hi  the  7th  year  of  King  William  111.  an  act  7  and  8  W.  3. 
e.  h  was  made  for  calling  in  all  the  old  com  of  the  kingdom, 
and  to  melt  it  down  and  re-coin  it ;  the  deficiencies  whereof 
were  to  be  made  good  at  the  public  charge  ;  and  in  every 
hundred  pound  coined  10/.  was  to  be  shillings,  and  10/,  six- 
pences, under  certain  penalties. 

By  stat.  56  G.  3.  c.  68.  to  provide  for  a  newT  silver  coinage, 
and  to  regulate  the  currency  of  the  gold  and  silver  coin  of  the 
realm,  so  much  of  stat.  18  Car.  2,  c.  £?■  as  related  to  coining 
silver  brought  to  the  Mint  without  any  charge  was  repealed ; 
to  moth  of  stat.  7  and  8  IV.  S.  r.  1.  as  related  to  the  weight 
and  fineness  of  silver  coin  under  the  Mint-indenture  ;  and  so 
much  of  14  G*  3-  c.  42.  as  required  the  pound  troy  of  silver  to 
fx  coined  into  62  shillings,  was  also  repealed  ;  and  a  temporary 
act,  38  G-  8*  c.  59,  by  which  the  coinage  of  any  silver  at  the 
Mint  was  prohibited,  was  also  repealed,  §  1  —  3. 


By  §  4.  &c.  of  the  said  *c\,  56  G*  3.  c.  68.  it  is  enacted, 
that  the  pound  troy  of  standard  silver,  11  oz.  2  dwts.  fine 

and  18  dwts.  alloy,  should  be  coined  into  66  shillings.^  

Provisions  were  by  this  act  made  for  calling  in  'the  old  silver 
coin  ;  and  by  §  9,  10.  it  was  enacted,  that  after  a  certain 
time  silver  coin  and  bullion  might  be  brought  to  the  Mint 
to  he  coined  at  the  rate  of  66s.  per  pound  troy  of  standard 
silver,  of  which  62s.  should  be  delivered  to  the  party  bring* 
ing  the  bullion,  and  4y.  be  retained  for  charge  of  assaying, 
coinage,  &e. 

By  §  11,  12.  of  this  act,  56  G.  S.  c.  68.  it  is  farther  enacted, 
that  the  gold  coin  of  the  realm  shall  he  and  be  considered  the 
only  legal  tender  for  payments  (except  for  sums  not  exceedlM 
40,?.  for  which  silver  coin  is  made  a  legal  tender)  within  the 
United  Kingdom  of  Great  Britain  and  Ireland  ;— that  the 
gold  coin  should  continue  to  hold  its  former  weight  and  fine- 
ness;—and  that  gold  coin  of  any  new  denomination  to  be 
coined  should  he  of  weight  proportioned  to  the  weight  of  the 
gold  coin  then  current.— Under  this  last  provision  gold  sove* 
reigns  were  coined  to  pass  for  20s.  each,  containing  20-2 I  th 
parts  of  the  weight  of  a  guinea. 

Lastly,  by  §  13,  &c.  of  the  said  act,  56  G.  3.  c.  68.  it  was 
enacted  that  the  current  gold  coin  shall  not  be  received  or 
paid  for  more  or  less  than  its  value,  according  to  its  denomi- 
nation ;  on  penalty  of  imprisonment,  for  the  first  offence  fffl 
six  months;  second  offence,  one  year;  and  subsequent  offence, 
two  years,  &c.  But  §§  1 3 — 1 6  of  this  act  are  now  repealed  h 
2  W.  4.  c.  34. 

All  former  acts  relating  to  the  coin  are  extended  to  the  silver 
coin  coined  under  this  act. 

Of  Offences  relating  to  the  Coin. —  Before  the  passing  of  the 
new  stat.  2  fV.  4.  c.  34,  the  laws  touching  offences  against  the 
coin  stood  greatly  in  need  of  revision,  having  been  made  at 
remote  periods  of  time,  and  often  under  circumstances  uhidi 
had  ceased  to  operate*  The  provisions  of  many  were  defective, 
and  the  language  of  all  required  amendment. 

The  principal  feature  in  the  new  act  is  the  change  intro- 
duced with  regard  to  the  nature  of  the  higher  offences  against 
the  coin.  These,  which  were  formerly  high  treason,  are  WW 
made  felony  ;  and  for  the  punishment  of  death  that  of  trans- 
portation is  substituted  throughout  the  act.  Capital  punish- 
ment is  thus  abolished  in  no  less  than  seven  instances.  The 
distinction  made  in  the  old  statutes  between  treasons  or  felo- 
nies, and  misdemeanors,  is  still  preserved  in  the  newactTwilh 
the  exception  of  the  second  offence  of  uttering  counterfeit eouij 
which  was  formerly  a  misdemeanor,  but  is  now  made  a  felony. 

The  offences  under  the  new  statute  are,  with  some  few  ex- 
ceptions, the  same  which  were  found  in  the  former  acts.  Ia 
defining  the  crime  of  counterfeiting,  an  alteration  has  bt-'enin* 
troduced  to  meet  the  case  of  the  false  coin  being  discovered  in  a 
state  not  fit  for  circulation.  The  definition  of  the  various 
offf  nces  of  colouring  coin  or  metals  has  also  been  amended 
With  regard  to  the  offence  of  putting  off  counterfeit  coin,  the 
words  «  offer  to  put  off;"  &c.  are  added.  The  hare  possession 
of  counterfeit  coin,  knowing  it  to  he  such,  with  intent  to  utter, 
which  was  held  to  be  no  offence  at  common  law,  is  made  a 
misdemeanor  by  the  new  act.  Some  alteration  has  been  mate 
with  regard  to  the  offences  against  the  copper  coin.  I'ttentig 
or  having  possession  of  false  copper  money,  and  making  or 
having  possession  of  tools  for  making  of  copper  coin,  are  noffi 
for  the  first  time,  made  offences  by  statutd.  In  no  case.,  wider 
the  new  act,  is  there  any  penalty  attached  to  a  third  offence; 
the  highest  punishment,  viz,  transportation  for  life,  tog 
affixed  to  a  second  conviction. 

An  important  alteration  has  been  made  with  regard  to  the 
procedure  in  cases  of  coining,  by  §  15.  of  the  new  statute 
which  permits  several  persons  who  have  been  acting  in  concert 
in  different  counties  to  be  jointly  tried  in  the  same  county. 

The  new  statute  is  confined  to  offences  against  the  king* 
current  gold,  silver,  and  copper  coin.  The  offence  of  counter- 
feiting foreign  money  current  here  by  proclamation  (a  ca*  » 
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likely  to  arise)  is  not  provided  for-  The  statutes  relating  to 
the  counterfeiting,  Sec.  of  foreign  counterfeit  coin,  not  current 
in  this  country,  are  left  untouched. 

The  operation  of  the  new  statute  is  confined  to  Great  Britain 
and  Ireland,  the  former  statutes  not  being  repealed,  so  far  as 
the  same  may  be  in  force,  in  any  part  of  his  majesty's  dominions 
out  of  the  United  Kingdom. 

The  subject  may  be  divided  into  five  parts,  treating — 

1-  Qf  Offences  against  the  Gold  and  Silver  Coin* 
1 1.  Of  Offences  against  the  Copper  Coin. 

III,  Of  Offences  against  Foreign  Coin, 

IV.  Of  Offences  with  regard  to  making  Coining  Tools,  fyc. 
V.  Of  various  Matters  relating  to  the  Coin. 

I.  Of  Counter  felting  the  Gold  and  Silver  Coin. — By  the  old 
law,  Stat,  of  Treasons,  25  Ed. 3.  st.  5.c.  2.  if  a  man  counterfeit 
the  kings  great  or  privy  seal,  or  his  money,  he  is  guilty  of  high 
treason.  By  the  new  law,  2  W+  4,  c.  34.  §  3.  it  is'  enacted, 
uThat  if  any  person  shall  falsely  make  or  counterfeit  any 
coin,  resembling,  or  apparently  intended  to  resemble,  or  pass  for 
any  of  the  king's  current  gold  or  silver  coin,  every  such 
offender  shall  in  England  and  Ireland  be  guilty  of  felony,  and 
m  Scotland  of  a  high  crime  and  offence,  and,  being  convicted 
thereof,  shall  be  liable,  at  the  discretion  of  the  court,  to  be 
transported  beyond  the  seas  fur  life,  or  for  any  term  not  less 
than  seven  years,  or  to  be  imprisoned  for  any  term  not  exceed- 
ing four  years ;  and  every  such  offence  shall  be  deemed  to  be 
complete,  although  the  coin  so  made  or  counterfeited  shall  not 
be  in  a  fit  state  to  be  uttered,  or  the  counterfeiting  thereof 
shall  not  be  finished  or  perfected." 

By  the  4th  section  of  the  new  statute  it  is  enacted,  That  if 
any  person  shall  gild  or  silver,  or  shall,  with  any  wash  or  mate- 
rials capable  of  producing  the  colour  of  gold  or  of  silver,  wash, 
colour,  or  case  over,  any  coin  whatsoever,  resembling,  or  appa- 
rently intended  to  resemble,  or  pass  for  any  of  the  king's  cur- 
rent gold  or  silver  coin,  or  if  any  person  shall  gild  or  silver,  or 
shall,  with  any  such  wash  or  materials  capable  of  producing  the 
colour  of  gold  or  silver,  wash,  colour,  or  case  over  any  piece  of 
silver  or  copper,  or  of  coarse  gold  or  coarse  silver,  or  of  any 
metal  or  mixture  of  metals,  respectively,  being  of  a  lit  size  and 
figure  to  be  coined,  and  with  intent  that  the  same  shall  be 
coined  into  false  and  counterfeit  coin,  resembling,  or  apparently 
intended  to  resemble,  or  pass  for  any  of  the  kings  current  gold 
or  silver  coin  ;  or  if  any  person  shall  gild,  or  shall,  with  any 
wash  or  material  capable  of  producing  the  colour  of  gold,  wash, 
colour,  or  case  over,  any  of  the  king's  current  silver  coin,  or 
file,  or  in  any  manner  utter  such  coin,  with  intent  to  make  the 
same  resemble  or  pass  for  any  of  the  kings  current  gold  coin  ; 
or  if  any  person  shall  gild,  or  silver,  or  shall,  with  any  wash 
or  materials  capable  of  producing  the  colour  of  gold  or  of  silver, 
wash,  colour,  or  case  over,  any  of  the  king  s  current  copper 
coin,  or  file,  or  in  any  manner  alter  such  coin,  with  intent  to 
make  the  same  resemble  or  pass  for  any  of  the  king's  current 
gold  or  silver  coin;  every  such  offender  shall,  in  England 
and  Ireland,  be  guilty  of  felony  ;  in  Scotland,  of  a  high  crime 
andoflence;  and,  being  convicted  thereof,  shall  be  liable,  at 
the  discretion  of  the  court,  to  be  transported  beyond  the  sea* 
for  life,  or  for  any  term  not  less  than  seven  years,  or  to  be 
imprisoned  any  term  not  exceeding  four  years- 

There  arc  six  offences  provided  against  by  this  section  of  the 
new  statute: — 

1.  Gilding,  silvering,  or  colouring,  with  gold  or  silver,  any 
coin  resembling  the  lawful  gold  or  silver  coin. 

2.  Gilding,  silvering,  or  colouring,  with  gold  or  silver,  any 
piece  of  silver  or  copper,  or  of  coarse  gold,  or  of  coarse  silver, 
or  of  any  metal  or  mixture  of  metals,  of  a  fit  size  and  figure  to 
he  coined,  and  with  intent  that  the  same  shall  be  coined  into 
counterfeit  coin. 

3.  Gilding,  or  colouring  with  gold,  any  good  silver  coin, 
with  intent  to  make  it  pass  for  good  gold  coin. 
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4.  Filing  or  altering  such  coin,  with  the  like  intent. 

5.  Gilding,  or  silvering,  or  covering  with  gold  or  silver,  any 
copper  coin,  with  intent  to  make  it  pass  for  good  gold  or  silver 
coin, 

ft  Filing  or  altering  such  copper  coin,  with  the  like  intent. 
Impairing  the  gold  and  silver  coin  is  also  an  offence.  By 
the  5  th  sect,  of  the  new  act,  if  any  person  impair,  demolish,  or 
lighten  any  of  the  kings  current  gold  or  silver  coin,  with 
intent  to  make  coin  lightened  pass  for  the  king's  current  coin, 
he  shall  be  guilty  of  felony,  and  liable  to  transportation  for 
fourteen  years,  or  imprisonment  for  three  years.  The  words  of 
this  clause  are  more  comprehensive  than  those  of  the  old  act, 
5  Ellz.  c.  11.  and  the  words  iC  for  wicked  lucre,  or  gain's  sake,*' 
are  omitted.    See  Roscoe  on  Coin,  p.  18. 

The  6th  sect,  applies  to  buying  and  selling  false  coin  for 
a  lower  value  than  its  denomination,  and  renders  this  offence, 
and  also  that  of  importing  false  coin,  intended  to  pass  for  the 
king's  current  coin,  a  felony,  punishable  with  transportation 
for  life,  or  imprisonment  not  exceeding  four  years.  Sec  Roscoe, 
p.  20. 

By  the  7th  sect-  any  person  knowingly  uttering  false  coin, 
intended  to  pass  for  the  king's  current  coin,  shall  be  guilty  of  a 
misdemeanor,  and  imprisoned  for  a  year ;  and  in  ease  of  such 
person  having  in  his  possession,  at  the  time  of  the  offence,  other 
counterfeit  coin,  or  in  case  he  shall,  within  ten  days,  knowingly 
utter  more  counterfeit  coin,  he  shall  be  imprisoned  for  two 
years;  and  in  ease  of  a  second  offence,  after  a  former  convic- 
tion, he  shall  be  guilty  of  felony,  and  liable  to  be  transported 
for  life,  or  imprisoned  for  four  years.    Sec  Roscoe,  p.  30. 

Before  the  new  act,  the  mere  having  in  possession  counter- 
feit coin  seems  not  to  have  been  an  offence  ;  Russ.  tf-  Ry.  288  ; 
though  the  procuring  counterfeit  coin  with  intent  to  circulate 
it  wras  an  offence  at  common  law.  By  the  8th  sect,  of  the  new 
act,  the  having  in  possession  three  or  more  pieces  of  false  coin 
with  intent  to  utter  it,  is  rendered  a  misdemeanor,  punishable 
with  imprisonment  for  three  years,  and  the  second  offence 
felony,  punishable  with  transportation  for  life,  or  imprisonment 
not  exceeding  four  years. 

I I .  Off  m ces  aga hist  the  Co p per  Coin . — Th e  t  w el  ft  h  s  ec  t  i  ( >n 
of  the  new  act  consolidates  the  offences  as  to  the  copper  coin, 
and  enacts  that  any  person  counterfeiting  the  king's  current 
copper  coin,  or  making,  or  mending,  or  buying,  or  selling,  or 
knowingly  having  in  his  custody,  any  tools,  Sec.  intended  for 
such  counterfeiting,  or  buying,  selling,  receiving,  paying,  or 
putting  off  any  false  coin,  resembling  the  copper  coin,  for  lower 
value  than  its  denomination  imports,  shall  be  guilty  of  felony, 
and  liable  to  be  transported  for  seven  years,  or  imprisoned  for 
two  years.  And  any  person  knowingly  tendering,  or  uttering, 
or  possessing,  with  intent  to  utter,  any  counterfeit  coin  intended 
to  resemble  the  king's  current  coin,  shall  be  guilty  of  a  misde- 
meanor, and  liable  to  be  imprisoned  for  any  term  not  exceeding 
one  year.    See  Roscoe,  51. 

III.  Offences  relating  to  the  Foreign  Coin. — By  37  G.  3. 
c.  126.  §  2.  if  any  person  shall  counterfeit  any  coin  not  of  the 
realm,  nor  permitted  to  be  current  here,  but  resembling  the 
gold  or  silver  coin  of  any  foreign  prince,  &c,  he  shall  be  guilty 
of  felony,  and  liable  to  be  transported  for  seven  years.  By  §  3. 
the  importing  such  coin  is  a  felony,  punishable  in  the  same 
manner.  By  §  4.  uttering  or  tendering  such  coin  is  punish- 
able with  six  months*  imprisonment,  and  two  years  for  the 
second  offence ;  the  third  offence  is  a  felony  without  clergy. 
By  §  G.  any  person  having  in  his  posse^sion,  without  excuse, 
more  than  five  pieces  of  such  coin,  shall  forfeit  the  same,  and 
also  not  more  than  5l.  nor  less  40,?.  for  every  piece  of  such 
coin  in  his  custody  ;  one  moiety  to  the  informer,  and  the  other 
to  the  poor  of  the  parish.  By  \3  G.  c.  13$.  counterfeiting 
foreign  copper  money  is  a  misdemeanor,  punishable  with  im- 
prisonment for  one  year;  and  for  the  second  offence  transport- 
ation for  seven  years.    See  Roscoe,  o'l. 
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IV.  Offences  with  regard  to  making  Coining  Tools,  c}c. — By 
§  1 0.  of  the  new  act,  2  W.  4.  c.  34>.  any  person  knowingly  making 
or  mending,  or  having  in  his  possession,  any  puncheon,  matrix, 
&c.  &c.  impressed  with  the  stamp  of  both  or  either  of  the  sides 
of  any  of  the  king  s  gold  or  silver  coin,  or  making,  or  mending, 
or  buying,  or  selling,  or  having  in  his  custody,  any  edger, 
edging  tool,  &c.  &c.  for  marking  coin  round  the  edges  with 
marks"  resembling  those  on  the  king's  coin,  or  knowingly 
making,  or  mending,  or  buying,  or  selling,  or  having  in  his  cus- 
tody, any  press  for  coinage,  or  cutting  engine  for  cutting  round 
blanks  out  of  gold,  silver,  or  other  metal,  knowing  such  engine 
to  be  intended  for  counterfeiting,  &c,  shall  be  guilty  of  felony, 
and  liable  to  be  transported  for  life,  or  imprisoned  not  exceed- 
ing four  years.    See  Roscoe,  p,  6'7» 

V*  Various  Matters  relating  to  the  Coin. — As  to  the  dis- 
covery and  seizure  of  counterfeit  coin  and  tools,  see  43  G.  3, 
c.  139.  §  7-  and  §  14,  of  the  new  act.  By  §  15.  an  important 
improvement  is  introduced,  and  parties  acting  in  concert  in 
different  counties,  in  committing  any  offence  against  the  act, 
may  be  tried  in  cither  of  the  counties.  The  ]  rJth  sect,  takes 
away  the  power  of  traversing,  unless  for  good  cause  shown. 
By  §  17-  the  coin  may  be  proved  to  be  counterfeit  by  any 
credible  witness,  and  not  necessarily  by  an  officer  of  the  Mint. 
By  §  19,  any  person  imprisoned  may  be  put  to  hard  labour  or 
solitary  confinement.  See  Mr.  Roscocs  perspicuous  work,  pas- 
sim. 

COLlBKItTS,  colihcrtL~]  Were  tenants  in  socage;  and 
particularly  such  villeins  as  were  manumitted  or  made  freemen. 
Domesday.  But  they  had  not  an  absolute  freedom  ;  for  though 
they  were  better  than  servants,  yet  they  had  superior  lords  to 
whom  they  paid  certain  duties,  and  in  that  respect  they  might 
be  called  servants,  though  they  were  of  middle  condition, 
between  freemen  and  servants. — Liber late  carens  colibertus 
did  fur  esse.    Du  Cange. 

COLLATERAL,  collateralis^  From  the  Lat.  laterale, 
sideways,  or  that  which  hangeth  by  the  side,  not  direct :  as 
collateral  assurance  is  that  which  is  made  over  and  above  the 
deed  itself:  collateral  security  is  where  a  deed  is  made  of  other 
land,  besides  those  granted  by  the  deed  of  mortgage ;  and  if  a 
man  covenants  with  another,  and  enters  into  bond  for  perform- 
ance of  his  covenant,  the  bond  is  a  collateral  assurance,  because 
it  is  external,  and  without  the  nature  and  essence  of  the  cove- 
nant. If  a  man  hath  liberty  to  pitch  booths  or  standings,  for  a 
fair  or  market,  in  another  person's  ground,  it  is  collateral  to  the 
ground.  The  private  woods  of  a  common  person,  within  a 
forest,  may  not  be  cut  down  without  the  king's  licence,  it 
being  a  prerogative  collateral  to  the  soil.  And  to  be  subject  to 
the  feeding  of  the  king's  deer,  is  collateral  to  the  soil  of  a 
forest.    Cromp.  Jurisd.  185:  Man  wood,  p.  66. 

Collateral  Consanguinity,  or  Kindred.  Coll  tier al 
relations  agree  with  the  lineal  in  this,  that  they  descend  from 
the  same  stock  or  ancestor;  but  differ  in  this,  that  they  do  not 
descend  from  each  other.  Collateral  kinsmen ,  therefore,  are 
such  as  lineally  spring  from  one  and  the  same  ancestor,  who 
is  the  stirps  or  root,  the  stipes,  trunk,  or  common  stock,  from 
whence  these  relations  are  branched  out,  2  Comm.  204,  See 
lit.  Descent r 

Collateral  Descent,  and  Collateral  Warranty. 
See  Descent  and  Warranty* 

Collateral  Issue,  is  where  a  criminal  convict  pleads  any 
matter,  allowed  hy  law,  in  bar  of  execution,  as  pregnancy,  the 
king's  pardon,  an  act  of  grace,  or  diversity  of  person,  viz.  that 
he  or  she  is  not  the  same  that  was  attainted,  &c.,  whereon  issue 
is  taken,  which  issue  is  to  be  tried,  by  a  jurv,  instanter* 

COLLATK)  JiOXARUM,  is  in  law  where  a  portion  of 
money  advanced  by  the  father  to  a  son  or  daughter,  is  brought 
into  hotchpot,  in  order  to  have  an  equal  distribntory  share  of 
his  personal  estate,  at  his  death,  according  to  the  intent  of  the 
stat.  22  and  C2S  Car.  2.  c.  100.  Abr.  Cas.  Eq.  p.  254.  See 
tits.  Hotchpot,  Executor. 

COLLATION  TO  A  BENEFICE  coltatiobeneftcUr\  Sig- 


nifies the  bestowing  of  a  benefice  by  the  bishop,  or  other  ordi- 
nary, when  he  bath  right  of  patronage.    Sec  tit.  Advowson. 

COLLATIONE    FACTA    UNI    POST  MORTEM    ALTEItluS.  A 

writ  directed  to  the  justices  of  the  Common  Pleas,  commanding 
them  to  issue  their  writ  to  the  bishop,  for  the  admission  of  a 
clerk  in  the  place  of  another  presented  by  the  king,  who  died 
during  the  suit  between  the  king  and  the  bishop's  clerk:  for 
judgment  once  passed  for  the  king  s  clerk,  and  he  dying  before 
admittance,  the  king  may  bestow  his  presentation  on  another, 
Reg.  Grig.  31. 

Collation e  Heuemitagii.  A  writ  whereby  the  king 
conferred  the  keeping  of  an  hermitage  upon  a  clerk.  Res, 
Grig.  303.  308. 

COLLATION  OF  SEALS.  This  was  when,  upon  the 
same  label,  one  seal  was  set  on  the  hack  or  reverse  of  the  other. 

COLLEGE,  collegium.]  A  particular  corporation,  com- 
pany, or  society  of  men,  having  certain  privileges  founded  hy 
the  king's  licence:  and  for  colleges  in  reputation,  see  4  Rep 
10fi.  108. 

The  establishment  of  colleges  or  universities  is  a  remark- 
able cera  in  literary  history.  The  schools  in  cathedrals  and 
monasteries  confined  themselves  chiefly  to  the  teaching  of 
grammar.  There  were  only  one  or  two  masters  employed  in 
that  office.  But  in  colleges,  professors  were  appointed  to  teach 
all  the  different  parts  of  science.  The  first  obscure  mention  of 
academic  degrees  in  the  university  of  Paris  (from  which  the 
other  universities  in  1  Europe  have  borrowed  most  of  their  cus- 
toms and  institutions)  occurs  A.D.  1215.  Vide  Roberts*  Hist* 
Emp.  C\  V.v.Y.  323, 

See  the  powers  of  visitors  of  colleges  well  explained  in 
Dr.  Walker's  case.  Hardw.  212.  See  farther  tit.  Corpora 
lions,  Leases,  Universities. 

COLLEGIATE  CHURCH,  is  that  which  consists  of  a 
dean  and  secular  canons  ;  or,  more  largely,  it  is  a  church  built 
and  endowed  for  a  society,  or  hody  corporate,  of  a  dean  or  other 
president,  and  secular  priests,  as  canons  or  prebendaries  in  the 
said  church.  There  were  many  of  these  societies  distinguished 
from  the  religious  or  regulars,  before  the  reformation:  and 
some  are  established  at  this  time;  as  Westminster,  Windsor, 
Winchester,  Southwell,  Manchester,  &c.  See  tit.  Chapter, Dm. 

COLLIGENDUM  BONA  DEFUNCT  I  (Letters  al) 
In  defect  of  representatives  and  creditors  to  administer  to  an 
intestate,  &c.  the  ordinary  may  commit  administration  to  such 
discreet  person  as  he  approves  of,  or  grant  him  these  letters,  lo 
collect  the  goods  of  the  deceased,  which  neither  make  him  exe- 
cutor nor  administrator ;  his  only  business  being  to  keep  the 
goods  in  his  safe  custody,  and  to  do  other  acts  for  the  benefit 
of  such  as  are  entitled  to  the  property  of  the  deceased. 
2  Comm.  505.    See  tit.  Executor. 

COLLOQUIUM,  a  colloquendo.1  A  talking  together,  or 
affirming  of  a  thing,  laid  in  declarations  for  words  in  actions  of 
slander,  &c.    Mod.  Cas.  203  ;  Carthew,  90.    See  Slander* 

COLLUSION,  collushr\  Is  a  deceitful  agreement  or  con- 
tract between  two  or  more  persons,  for  the  one  to  bring  an 
action  against  the  other,  to  some  evil  purpose,  as  to  defraud  a 
third  person  of  his  right,  &e.  This  collusion  is  either  apparent, 
when  it  shows  itself  on  the  face  of  the  act ;  or,  which  is  more 
common,  it  is  secret,  when  tlonc  in  the  dark,  or  covered  over 
with  a  show  of  honesty*  And  it  is  a  thing  the  law  abhors: 
wherefore,  when  found,  it  makes  void  all  things  dependent 
upon  the  same,  though  otherwise  in  themselves  good.  Co.  W 
109.  360:  Plowd.  54.  Collusion  may  sometimes  be  tried  m 
the  same  action  wherein  the  covin  is,  and  sometimes  in  another 
action,  as  for  lands  aliened  in  mortmain  by  a  quale  jut;  f1* 
where  it  is  apparent  there  needs  no  proof  of  it :  but  when  it  u 
secret  it  must  be  proved  by  witnesses,  and  found  by  a  jury  life 
other  matters  of  fact.  9  Llep.  33.  The  stat.  of  tt'eslm.t 
13  Ed.  L  c.  33.  gives  the  writ  quale  jus,  and  inquiry  in  these 
cases :  and  there  are  several  other  statutes  relating  to  deeds 
made  by  collusion  and  fraud.  The  cases  particularly  mentioned 
by  the  stat.  of  Westm.  2,  are  of  qua  re  impedit,  assise, 
which  one  corporation  hrings  against  another,  with  intent  to 
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recover  the  land  or  advowson,  for  which  the  writ  is  brought, 
held  in  mortmain  &c.    See  tit.  Fraud, 
COLONIES.    See  tit.  Plantations. 

COLON L'S-  An  husbandman  or  villager,  who  was  bound 
to  pay  yearly  a  certain  tribute  ;  or  at  certain  times  in  the  year 
to  plough  some  part  of  the  lord's  land ;  and  from  hence  comes 
the  word  clown. 

COLOUR,  color.']  Signifies  a  probable  plea,  but  which  is 
in  fact  false  ;  and  hath  this  end,  to  draw  the  trial  of  the  cause 
from  the  jury  to  the  judges  :  and  therefore  colour  ought  to  be 
matter  in  law,  ur  doubtful  to  the  jury.  See  Bac.  Ah.  tit. 
Pleas     Pleading  ( ?//*  ed.)  :  Stephens  on  Pleading. 

It  is  a  rule  in  pleading  (with  some  exceptions,  sec  4  Barn. 
Sf  Crcs.  547.)  that  no  man  be  allowed  to  plead,  specially, 
such  a  plea  as  amounts  only  to  the  general  issue ;  but  in 
such  case  he  shall  be  driven  to  plead  the  general  issue  in 
terms,  whereby  the  whole  question  is  referred  to  a  jury-  But 
if  a  defendant,  in  an  assise  or  action  of  trespass,  be  desirous  to 
refer  the  validity  of  his  title  to  the  court  rather  than  the  jury, 
he  may  state  his  title  specially,  and  at  the  same  time  give  colour 
to  the  plaintiff,  or  suppose  him  to  have  an  appearance  or 
colour  of  title,  bad  indeed  in  point  of  law,  but  of  wThich  the 
jury  are  not  competent  judges.  As  if  his  own  true  title  be 
that  he  claims  by  feoffment  With  livery  from  A.,  by  force  of 
which  he  entered  on  the  lands  in  question,  he  cannot  plead 
this  by  itself,  as  this  plea  amounts  to  no  more  than  the  general 
issue.  But  he  may  allege  this  specially,  provided  he  goes 
farther  and  says,  that  the  plaintiff  claiming  by  colour  of  a  prior 
deed  of  feoffment,  without  livery,  entered,  upon  whom  he 
entered;  and  may  then  refer  himself  to  the  judgment  of  the 
court,  which  of  the  two  titles  is  the  best  in  point  of  law. 
Doctor  $  Stud.  2.  c.  53. 

Every  colour  ought  to  havQ  these  qualities  following  :  Kit 
is  to  be  doubtful  to  the  lay  gens,  as  in  case  of  a  deed  of  feoffment 
pleaded,  and  it  is  a  doubt  whether  the  land  passeth  by  the 
feoffment,  without  livery,  or  not.  2.  Colour  ought  to  have 
continuance,  though  it  wants  effect,  3.  It  should  be  such 
colour,  that,  if  it  were  effectual,  would  maintain  the  nature  of 
the  action ;  as  in  assise,  to  give  colour  of  freehold,  &c. 
10  Rep.  8$.  f)0.  a.  91-  Colour  must  be  such  a  thing,  which  is 
a  good  colour  of  title,  and  yet  is  not  any  title*  Cro.Jac.  122. 
If  a  man  justifies  his  entry  for  such  a  cause  as  binds  the  plain- 
tiff or  his  heirs  for  ever,  he  shall  not  give  any  colour :  but  if 
he  pleads  a  descent  in  bar,  he  must  give  colour,  because  this 
binds  the  possession,  and  not  the  right ;  so  that  when  the 
matter  of  the  pica  bars  the  plaintiff  of  his  right,  no  colour  must 
be  given.  When  the  defendant  entitles  himself  by  the  plain- 
tiff; where  a  person  pleads  to  the  writ,  or  to  the  action  of  the 
writ  ;  he  who  justifies  for  tithes,  or  where  the  defendant 
justifies  as  servant :  in  all  these  cases  no  colour  ought  to  be 
given.  10  Rep.  Ql  z  Lntw.  1343.  Where  the  defendant  doth 
not  make  a  special  title  to  himself,  or  any  other,  he  ought  to 
give  colour  to  the  plaintiff.  Cro.  Eliz.  J6.  In  trespass  for 
taking  and  carrying  away  twenty  loads  of  wood,  &c.  the  defen- 
dant says,  that  A.  B,  was  possessed  of  them,  nt  de  bonis 
propriis,  and  that  the  plaintiff  claiming  them  by  colour  of  a 
deed  after  made,  took  them,  and  the  defendant  re-took  them; 
and  adjudged,  that  the  colour  given  to  the  plaintiff  makes  a 
good  title  to  him,  and  confesseth  the  interest  in  him.  1  LiL 
Abr.  275.    See  tit.  Pleading. 

COLOUR  OF  OFFICE,  color  officii^  Is  when  an  act  is 
evilly  done  by  the  countenance  of  an  office  ;  and  always  taken 
in  the  worst  sense,  being  grounded  upon  corruption,  to  which 
the  office  is  as  a  shadow  and  colour.  Plo/vd.  Comment.  64.  See 
as  to  the  distinction  between  acts  dune  colore  officii  and  virtu/e 
officii,  [)  Ktist,Mti:  2  Bam.cfCrcs.72g.  See  Bribery;  Extortion. 

COL  PICES,  colpicium,  eolpiciis.']  Young  poles  which 
being  cut  down,  make  leavers  or  lifters  ;  and  in  Warwickshire 
they  are  called  eolpiecs  to  this  day.  Blount. 

COLPO,  a  small  wax  candle,  a.  cojx)  de  cere.  Hoveden  savs, 
that  when  the  King  of  Scots  came  to  the  English  court,  as  long 


as  he  staid  there,  he  had  every  day,  De  liberatione  triginta  sol, 
Sc  duodecim  vasseUos  dominicos,  #  quadragirda  grosses  tangos 
colpones  de  dominion  candcla  regis,  §c  anno  11£H. 

COMBARONES,  the  fellow  barons,  or  commonalty  of  the 
Cinque  Ports.  Placit.  temp.  Ed.  1.  and  Ed.  2.  But  the  title 
of  barons  of  the  Cinque  Ports  is  now  given  to  their  representa- 
tives in  parliament ;  and  the  word  combaron  is  used  for  a  fellow 
member,  the  baron  and  his  combaron.  See  tit.  Parliament. 

COMBATERRtE,  from  Sax.  cumbo,  Brit,  him,  Eng.  comb.'} 
A  valley  or  low  piece  of  ground  or  place  between  two  hills  j 
which  is  still  so  called  in  Devonshire  and  Cornwall ;  hence 
many  villages  in  other  parts  of  England  have  their  names  of 
comb,  as  JVickcomb,  %c.  from  their  situation.    KcnnetCs  Gloss. 

COMBINATIONS,  to  do  unlawful  acts,  are  punishable 
before  the  unlawful  act  is  executed;  this  is  to  prevent  the 
consequence  of  combinations,  and  conspiracies,  &c.  [)  Rep.  57. 
See  tits.  Confederacy,  Conspiracy. 

By  the  stat.  6  G.  4.  c.  12Q.  (which  repeals  the  statutes  as 
to  combinations  by  workmen,  and  substitutes  other  provi- 
sions), the  offences  of  forcing,  or  endeavouring  to  force, 
workmen  by  violence,  threats,  intimidation,  &c.  to  leave 
their  service,  or  to  quit  their  work,  or  return  it  unfinished, 
or  to  prevent  their  hiring  themselves,  and  for  using  vio- 
lence, Sec.  towards  others,  for  compelling  them  to  belong 
to  clubs,  or  to  pay  fines  for  not  obeying  orders  as  to  wages, 
or  for  forcing  any  master  to  alter  mode  of  work,  or  limit- 
ing number  of  apprentices,  & c«,  arc  punishable  with  three 
months'  imprisonment,  with  or  without  hard  labour.  §  3.  Not 
to  affect  meetings  for  settling  of  rates  of  wages  or  hours  of 
work  of  the  persons  meeting.  §  4.  Nor  meetings  of  masters  as  to 
rates  of  wages,  &c.  of  their  workmen.  §  5.  Summary  convic- 
tion before  two  justices  (within  four  months).  §  7.  No  justice 
being  a  master  shall  act  under  this  act.  §  13.  Punishment  of 
witnesses  summoned  and  refusing  to  appear,  or  be  examined, 
three  months*  imprisonment.  §  8,  Offenders  compellable  to 
give  evidence  for  the  crown,  and  shall  be  indemnified.  $  6. 
Forms  of  convictions  and  commitments*  §  6.  and  Sch.  Convic- 
tions shall  be  transmitted  to  quarter  sessions  and  filed.  §  1L 
Appeal  to  general  or  quarter  sessions.    §  12. 

COMBUSTIO  PECUNIAE.  The  ancient  way  of  trying 
mixt  and  corrupt  money,  by  melting  it  down  upon  payments 
into  the  Exchequer.  In  the  time  of  King  Henry  II.  a  consti- 
tution wTas  made,  called  the  trial  by  combustion  J  the  practice 
of  which  differed  little  or  nothing  from  the  present  method  of 
assaying  silver.  But  whether  this  examination  of  money  by 
combustion,  wTas  to  reduce  an  equation  of  money  only  of  sterling, 
viz.  a  due  proportion  of  allay  with  copper ;  or  to  reduce  it  to 
a  fine  pure  silver  without  allay,  doth  not  appear.  On  making 
the  constitution  for  trial,  it  was  considered,  that  though  the 
money  did  answer  numero  et  pondere,  it  might  be  deficient  in 
value;  because  mixed  with  copper  or  bra:,s,  &c.  Vide  Lowndes's 
Essay  upon  Coin,  p.  5-    See  tit.  Cam. 

COMITATUS.  A  county.  Ingulpkus  tells  us,  that  Eng- 
land wTas  first  divided  into  counties  by  King  Alfred ;  and  coun- 
ties into  hundreds,  and  these  again  into  tithingsj  and 
Fortes<jue  writes  that  regnum  Anglhe  per  comitatus  at  regnum 
Francite  per  ballivatus  distinguitor.  It  is  also  taken  for  a 
territory  or  jurisdiction  of  a  particular  place,  as  in  Mai.  Paris 
anno  12:U,  and  divers  old  charters*    See  tits.  County,  Sheriff, 

According  to  Lord  Littleton,  in  his  History  of  Hen.  II.  Ub.  2. 
fo.  217.  each  county  was  anciently  an  earldom,  so  that,  pre- 
vious to  the  reign  of  King  Stephen,  there  were  not  anv  titular 
earls,  nor  more  earls  than  counties,  though  there  might  be 
fewer.  As  to  the  division  of  counties  into  hundreds  and 
tithings,  see  Ld.  Lit.  I.  2.  fo.  259:  also  see  Bract.  I.  3.  c.  10. 

Cojijtatu  Comaiisso,  is  a  writ  or  commission  whereby  a 
sheriff  is  authorised  to  take  upon  him  the  charge  of  the  count v 
Reg.  Orig.295.  J' 

Comitatu  et  C astro  Commisso.  A  writ  by  which  the 
charge  of  a  county,  together  with  the  keeping  of  a  castle,  is 
committed  to  the  sheriff,    Reg.  Grig.  295. 
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COMITIVA.  A  companion  or  fellow  traveller  ;  it  is  men- 
tioned in  Brampton,  Reg.  H.  2,  And  sometimes  it  signifies  a 
troop  or  company  of  robbers :  as  in  Walsingham,  anno  l$66* 

COMMA NDERY,  prccceptoria.~]  Was  any  manor  or  chief 
messuage,  with  lands  and  tenements  thereto  appertaining, 
which  belonged  to  the  priory  of  St.  John  of  Jerusalem  in  Eng- 
land ;  and  he  who  had  the  government  of  such  a  manor  or 
house  was  styled  the  commander  ;  who  could  not  dispose  of  it 
but  to  the  use  of  the  priory,  only  taking  thence  his  own  suste- 
nance, according  to  his  degree.  New  Eagle  in  Lincolnshire 
was  and  still  is  called  the  Commandery  of  Eagle,  and  did  an- 
ciently belong  to  the  said  priory  of  St.  John  :  so  Selbaeh  in 
Pembrokeshire,  and  Shiugay  in  Cambridgeshire,  were  comman- 
deries  in  the  time  of  the  knights  templars,  says  Camden :  and 
these  in  many  places  in  England  are  termed  temples,  because 
they  formerly  belonged  to  the  said  templars.  See  stat.  26  11.  8. 
c.  2.  The  manors  and  lands  belonging  to  the  priory  of 
St.  John  of  Jerusalem  were  given  to  King  Henry  VII I.  by 
stat.  32  H.  S.  c.  20,  about  the  time  of  the  dissolution  of 
abbeys  and  monasteries:  so  that  the  name  only  of  commandcrics 
remains,  the  power  being  long  since  extinct. 

COMMANDMENT,  prcecepfum.]  Is  diversely  taken:  as 
the  commandment  of  (he  king,  when  upon  his  own  motion  he 
had  cast  any  man  into  prison.  Commandment  of  Ike  justices, 
absolute  or  ordinary  ;  absolute,  where  upon  their  own  authority 
they  commit  a  person  for  contempt,  &c.  to  prison,  as  a  punish- 
ment ;  ordinary  is  when  they  commit  one  rather  for  safe 
custody,  than  for  any  punishment :  and  a  man  committed  upon 
such  an  ordinary  commandment  is  rcplevisablc.  Siaundf  P.  C. 
72,  73.  Persons  committed  to  prison  by  the  special  command 
of  the  king,  were  not  formerly  bailable  by  the  Court  of  Kings 
Bench  ;  but  at  this  day  the  law  is  otherwise.  2  Hawk.  P.  C. 
c.  15.  §  36.    See  tit.  Bail. 

In  another  sense  of  this  word,  magistrates  may  command 
others  to  assist  them  in  the  execution  of  their  offices,  for  the 
doing  of  justice  ;  and  so  may  a  justice  of  peace  to  suppress  riots, 
apprehend  felons ;  an  officer  to  keep  the  king's  peace,  &c. 
Bro.  3.  A  master  may  command  his  servant  to  drive  another 
man's  cattle  out  of  his  ground,  to  enter  into  lands,  seize  goods, 
distrain  for  rent,  or  do  other  things  ;  if  the  thing  be  not  a 
trespass  to  others,  Filz.  Abr.  The  commandment  of  a  thing  is 
good,  where  he  that  commands  hath  power  to  do  it ;  and  a  verbal 
command  in  most  cases  is  sufficient;  unless  it  be  where  it  is 
given  by  a  corporation,  or  when  a  sheriff's  warrant  is  to  a 
bail iti"  to  arrest,  &e,    Bro.  2SB  :   Dyer,  202. 

Commandment  is  also  used  for  the  offence  of  him  that  willeth 
another  man  to  transgress  the  law,  or  do  any  thing  contrary  to 
it;  and  in  the  most  common  signification,  it  is  taken  where  one 
willeth  another  to  do  an  unlawful  act ;  as  murder,  theft,  or  the 
like ;  which  the  civilians  called  tnandatum.  Bract*  lib.  3. 
c.  ]  9,    See  tit.  Accessory. 

In  forcible  entries,  &t\  an  infant  or  feme  covert  may  be  guilty 
in  respect  of  actual  violence  done  by  them  in  person  ;  though 
not  in  regard  to  what  shall  be  done  by  others  at  their  command, 
because  all  such  commands  of  theirs  are  void.    Co.  Lit.  357  i 

I  Hawk*  P.  C.  c.  64.  §  35.  See  title  Infant.  In  trespass,  &e.  the 
master  shall  be  charged  for  the  act  of  the  servant,  done  by  his 
command.  Bac.  Ah.  Master  §  Servant.  (K.)  Unt  servants  shall 
not  be  excused  for  committing  any  crime,  when  they  act  by  com 
mand  of  their  masters,  who  have  no  authority  over  them  to  give 
such  command.  Doct.  <$  Stud*  c.  42  :  II.  P.  C.  66  z  Kel  13. 
And  if  a  master  commands  his  servant  to  distrain,  and  he  abuseth 
the  distress,  the  servant  shall  answer  it  to  the  party  injured. 
Kitcit.  372.  If  a  party  justifies  in  trespass  or  replevin,  alleging 
a  command  by  one  having  title,  the  command  maybe  traversed. 

II  East,  65.    See  tit.  Servant. 

COM  MA  liCHIO.  The  confines  of  the  land  j  from  whence 
probably  comes  the  word  marches. — Imprimis  dc  nosttis  landi- 
mcrisy  corn  march  ion  ibus.    Du  Cange. 

COMMEND  AM,  cede  sin  com  mend  at  a,  vel  cu  stadia  ecclesice 
(dicui  commissa.^  Is  the  holding  of  a  benefice  or  church-living, 


which  being  void,  is  commended  to  the  charge  and  care  of  some 
sufficient  clerk,  to  be  supplied  until  it  may  be  conveniently 
provided  of  a  pastor :  and  he  to  whom  the  church  is  commended, 
hath  the  profits  thereof  only  for  a  certain  time,  and  the  nature 
of  the  church  is  not  changed  thereby >  but  is  as  a  thing  deposited 
in  his  hands  in  trust,  who  hath  nothing  but  the  custody  of  it, 
which  may  be  revoked.  When  a  parson  is  made  bishop,  there 
is  a  cession  or  voidancc  of  his  benefice,  by  the  promotion ; 
but  if  the  king  by  special  dispensation  gives  him  power  to 
retain  his  benefice  notwithstanding  his  promotion,  he  shall 
continue  parson,  and  is  said  to  hold  it  in  commendam.  Hob.  Ui: 
Latch.  236.  As  the  king  is  the  means  of  avoidances  on  pro- 
motions to  dignities,  and  the  presentations  thereon  belong  to 
him,  he  often,  on  the  creation  of  bishops,  grants  them  licences 
to  hold  their  benefices  in  commendam;  but  this  is  usually 
where  the  bishopricks  are  small,  for  the  better  support  of  the 
dignity  of  the  bishop  promoted  :  and  it  must  be  always  before 
consecration  ;  for  afterwards  it  comes  too  late,  because  the  bene- 
fice is  absolutely  void.  A  commendam,  founded  on  the  stat, 
25  H.  8.  c.  21.  is  a  dispensation  from  the  supreme  power,  to 
hold  or  take  an  ecclesiastical  living  contra  jus  poskivum: 
and  there  are  several  sorts  of  commendams;  as  &  commendam 
semestrisSf  which  is  for  the  benefit  of  the  church  without  any 
regard  to  the  commendatory,  being  only  a  provisional  act  of 
the  ordinary,  for  supplying  the  vacation  of  six  months,  in 
which  time  the  patron  is  to  present  his  clerk,  ami  is  but  a 
sequestration  of  the  cure  and  fruits  until  such  time  as  the  clerk 
is  presented:  a  commend  am  rctinere,  which  is  for  a  bishop  to 
retain  benefices,  on  his  preferment:  and  these  commendam 
are  granted  on  the  king's  mandate  to  the  archbishop,  expressing 
his  consent,  which  continues  the  incumbency,  so  that  there  is 
no  occasion  for  institution.  A  commendam  recipere  is  to  ule 
a  benefice  de  novo  in  the  bishop's  own  gift,  or  in  the  gift  of 
some  other  patron,  whose  consent  must  be  obtained*  Dyer. 
228  :  8  Lev*  3S1  :  Hob.  J  43  :  Danv,  79. 

A  commendam  may  be  temporary  for  six  or  twelve  months  \ 
two  or  three  years,  &c. ;  or  it  may  be  perpetual,  i.  eJor  life; 
when  it  is  equal  to  a  presentation,  without  institution  or  induc- 
tion. But  all  dispensations  beyond  six  months  were  only  per- 
missive at  first,  and  granted  to  persons  of  merit :  the  commendam 
retinere  is  for  one  or  two  years,  &c,  and  sometimes  for  three  or 
six  years,  and  doth  not  alter  the  estate  which  the  incumbent 
had  before :  a  commendam  retinere.  as  long  as  the  commen- 
datory should  live  and  continue  bishop,  hath  been  held  good. 
Faugh.  18. 

The  commendam  recipere  must  be  for  life,  as  other  parson* 
and  vicars  enjoy  their  benefices  ;  and  as  a  patron  cannot  pre- 
sent to  a  full  church,  so  neither  can  a  commendam  recipere  be 
made  to  a  church  that  is  then  full.  Show.  414.  A  benefice 
cannot  be  commended  by  parts,  any  more  than  it  may  be  pre- 
sented unto  by  parts  ;  as  that  one  shall  have  the  glebe,  another 
the  tithes,  &c.  Nor  can  a  commendatory  have  a,  juris  utrum>  or 
take  to  him  and  his  successors,  sue  or  be  sued,  in  a  writ  of 
annuity,  &c.  But  a  commendatory  in  perpetuum  may  be  admit- 
ted to  do  it.    1 1  II.  4. 

These  commendams  are  now  in  fact  seldom  or  never  granted 
to  any  but  bishops  ;  and  in  that  case  the  bishop  is  made  com- 
mendatory of  the  benefice  while  he  continues  bishop  of  soch 
diocese :  as  the  object  is  to  make  an  addition  to  a  small  bishop- 
rick:  and  it  would  be  unreasonable  to  grant  it  to  a  bishop 'for 
life,  who  might  afterwards  be  translated  to  one  of  the  richest 
sees.  See  the  case  of  Commendams,  Hob.  140;  and  Cothff* 
EccL  Hist.  2.  710. 

COMMENDATARY,  commendatarins.]  He  that  holdeih 
a  church  living  or  preferment  in  commendam. 

COMMENDATORS,  are  secular  persons,  upon  whom 
ecclesiastic  benefices  are  bestowed,  called  so,  because  the  bene- 
fices were  commended  and  intrusted  to  their  oversight ;  tMj 
are  not  proprietors,  but  only  trustees  or  tutors.   Scotch  Diet. 

COMMENDATORY  LETTERS,  are  such  as  are  written 
by  one  bishop  to  another  in  behalf  of  any  of  the  clergy,  or  other* 
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of  his  diocese,  travelling  thither,  that  they  may  he  received 
among  the  faithful :  or  that  the  clerk  may  he  promoted ;  or 
necessaries  administered  to  others,  &c":  several  forms  of  these 
letters  may  be  seen  in  our  historian^  as  in  Bcdet  lib.  2.  c.  18. 

COM  MEND  AT  US,  one  thai  lives  under  the  protection  of 
a  great  man.  Spelm. — CommeJidati  homines  were  persons  who 
by  voluntary  homage  put  themselves  under  the  protection  of 
any  superior  lord  :  for  ancient  homage  was  either  predial,  clue 
for  some  tenure  ;  or  personal,  which  was  by  compulsion,  as  a 
sign  of  necessary  subjection ;  or  voluntary,  with  a  desire  of 
protection  :  and  those  who  by  voluntary  homage  put  them- 
selves under  the  protection  of  any  men  of  power,  were  some- 
times called  homines  ejus  commendati  :  and  sometimes  only 
commendati,  as  often  occurs  in  Domesday.  Commendati  dimidii 
were  those  who  depended  on  two  several  lords,  and  paid  one 
half  of  their  homage  to  each  :  and  sub-commendati  were  like 
under-tenants,  under  the  command  of  persons  that  were  depend- 
ants themselves  on  a  superior  lord:  also  there  were  dimidii 
sub- commendati,  who  bore  a  double  relation  to  such  depending 
lords.  Domesday*  This  phrase  seems  to  be  still  in  use,  in  the 
usual  compliment,  Commend  me  lo  suck  a  friend,  Sec,  which  is 
to  let  him  know,  /  am  his  humble  servant.  Spelm.  of  Feuds, 
cap.  20. 

COMMERCE,  commcrciumr\  Traffic,  trade,  or  merchan- 
dize in  buying  and  selling  of  goods. 

There  is  a  distinction  between  commerce  and  trade;  the 
former  relates  to  our  dealings  with  foreign  nations,  or  our  colo- 
nics, &c.  abroad ;  the  other  to  our  mutual  traffic  and  dealings 
among  ourselves  at  home. 

No  municipal  laws  can  he  sufficient  to  order  and  determine 
the  very  extensive  and  complicated  affairs  of  traffic  and  mer- 
chandize :  neither  can  they  have  a  proper  authority  for  this 
purpose  :  for  as  these  are  transactions  carried  on  between  sub- 
jects of  independent  states,  the  municipal  laws  of  one  will  not 
be  regarded  by  the  other.  For  this  reason  the  affairs  of  com- 
merce are  regulated  by  a  law  of  their  own,  called  the  Law- 
merchant  or  Lex-mercaloria,  which  all  nations  agree  in  and 
take  notice  of.  And  in  particular  it  is  held  to  he  part  of  the 
law  of  England,  which  decides  the  causes  of  merchants  by  the 
general  rules  which  obtain  in  all  commercial  countries.  See 
farther  tit.  Merchant.    See  also  tit.  Bill  of  Exchange. 

COMMISSARY,  connnissarius.'J  A  title  in  the  ecclesias- 
tical law,  belonging  to  one  that  exerciseth  spiritual  jurisdiction, 
in  places  of  a  diocese  which  are  so  far  from  the  episcopal  city, 
that  the  chancellor  cannot  call  the  people  to  the  bishop's  prin- 
cipal consistory  court,  without  their  too  great  inconvenience. 
This  commissary  was  ordained  to  supply  the  bishop's  jurisdic- 
tion and  office  in  the  out-places  of  the  diocese;  or  in  such 
places  as  are  peculiar  to  the  bishop,  and  exempted  from  the 
jurisdiction  of  the  archdeacon  :  for  where,  cither  by  prescription 
or  composition,  archdeacons  have  jurisdiction  within  their 
archdeaconries,  as  in  most  places  they  have,  this  commissary  is 
superfluous  and  oftentimes  vexatious,  and  ought  not  to  be;  yet 
in  such  cases,  a  commissary  is  sometimes  appointed  by  the 
bishop,  he  taking  prestation  money  of  the  archdeacon  yearly 
ro  exteriori  jurisdictions  as  it  is  ordinarily  called.  But  this  is 
eld  to  be  a  wrong  to  archdeacons  and  the  poorer  sort  of  people. 
Cow  el 's  Interp  :  4-  Inst.  338. 

There  are  also  commissaries  in  time  of  wTar.  Persons  sent 
abroad  to  take  care  of  the  supply  and  distribution  of  provisions 
for  the  army. 

COMMISSION,  commissio.^  The  warrant  or  letters-patent, 
which  all  persons  exercising  jurisdiction  either  ordinary  or 
extraordinary,  have  to  authorise  them  to  hear  or  determine  any 
cause  or  action:  as  the  commission  of  the  judges,  &c.  Commis- 
sion is  with  us  as  much  as  delegalio  with  the  civilians:  and 
this  word  is  sometimes  extended  farther  than  to  matters  of 
judgment ;  as  the  commission  of  purveyance,  Sec.  Commissions  of 
inquiry  shall  be  made  to  the  justices  of  one  bench  or  the  other, 
&c,  and  to  do  lawful  things,  are  grantable  in  many  cases  :  also 
most  of  the  great  officers,  judicial  and  ministerial,  of  the  realm, 
are  made  by  commission     And  by  such  commissions,  treasons, 


felonies,  and  other  offences,  may  be  heard  and  determined ;  by 
this  means  likewise,  oaths,  cognizances  of  fines,  and  answers, 
are  taken,  witnesses  examined,  offices  found,  &c.  Bro.  Ab.  12  : 
Rep,  39-  See  stat.  42  E.  3.  c.  4.  And  most  of  these  commis- 
sions are  appointed  by  the  king  under  the  Great  Seal  of 
England  ;  but  a  commission  granted  under  the  Great  Seal  may 
he  determined  by  a  Privy  Seal :  and  by  granting  another  new 
commission  to  do  the  same  thing,  the  former  commission  deter- 
mines ;  and  on  the  death  or  demise  of  the  king,  the  commis- 
sions of  judges  and  officers  generally  cease.  Bro.  Commis* : 
2  Dyer,  it  Si).  There  was  formerly  a  High -com  mission  Court 
founded  on  1  Eliz.  c.  1  ,*  but  it  was  abolished  by  stats.  \6  Car  A. 
c.  11.  and  13  Car.  2.  c.  2.  Of  commissions  divers  may  be 
seen  in  the  table  of  the  Register  of  Writs.  See  also  stats. 
4  Hen.  4.  c.  9  I  7  Hen.  4.  r.  11  :  6  Anne,  c.  7.  By  w  hich  last 
act,  §  27*  it  is  provided  that  no  greater  number  of  commis- 
sioners shall  be  made  for  the  execution  of  any  office  than  had 
been  previously  usual. 

Commission  of  Anticipation,  was  a  commission  under 
the  Great  Seal  to  collect  a  tax  or  subsidv  before  the  day. 
15  H.  8. 

Commission  of  Array.    See  tit.  Militia. 

Commissions  of  Assize,  Nisi  Priits,  Oyer  and  Terminer, 
and  Gaol  Delivery By  virtue  of  which  the  judges  sit  on  the 
circuit,  may,  by  stat.  3  G.  4,  c.  1 0.  in  case  of  necessity  be  opened 
and  read  on  a  day  subsequent  to  that  named  therein.  See  tit.  Assize. 

Commission  of  Association.  A  commission  to  associate 
two  or  more  learned  persons  with  the  justices  in  the  several 
circuits  and  counties  of  Wales,  &e.    See  tit.  Assize,  Circuit. 

Commission  of  Charitable  Uses,  goes  out  of  the  Chancery 
to  the  bishop  and  others,  where  lands  given  to  charitable  uses 
are  misemployed,  or  there  is  any  fraud  or  disputes  concerning 
them,  to  inquire  of  and  redress  the  abuse,  &c.  Stat.  43  Eliz. 
c.  4.    See  tits.  Charitable  Uses,  Mortmain. 

Commission  ui:l  crkdehk,  is  an  absolute  engagement  to 
the  principal  from  an  insurance  broker  in  effecting  an  insurance, 
and  makes  him  liable  in  the  first  instance,  and  at  all  events, 
though  the  principal  may  resort  to  the  underwriter  as  a 
collateral  security.  1  T.  Jf.  112.  (See  farther  for  the  general 
nature  of  a  commission  del  credere,  1  T.  R.285:  6  7\  R.  35Q  : 
and  Mackenzie  v.  Scott,  in  Dom.  Proc.  19*  Dec.  1796)  and  this 
Diet.  tit.  Insurance:  and  see  Bac.  Ab.  Merchant,  tit.  Principal 
and  Agent :  and  see  Ibid.  tit.  Set-off. 

Commission  of  Delegates,  was  a  commission  under  the 
Great  Seal  to  certain  persons,  usually  lords,  bishops,  and  judges 
of  the  law,  to  sit  upon  an  appeal  to  the  king  in  the  Court  of 
Chancery,  where  any  sentence  was  given  in  any  ecclesiastical 
cause  by  the  archbishop.  Stat.  25  H.  8.  c.  1 9-  But  this  act  is 
now  repealed  by  2  <$-  3  W.  4.  c.  92 :  and  the  powers  of  the 
High  Court  of  Delegates  are,  from  the  1st  Feb.  1833,  trans- 
ferred to  his  Majesty's  Privy  Council, 

Commission  to  inquire  of  Faults  against  the  Law, 
was  an  ancient  commission  set  forth  on  extraordinary  occasions 
and  corruptions. 

Commission  of  Lunacy,  A  commission  out  of  Chancery  to 
inquire  whether  a  person  represented  to  be  a  lunatic  be  so  or 
not ;  that  if  lunatic,  the  king  may  have  the  care  of  his  estate, 
&c.    See  tit.  Lunatic. 

Com3iission  of  Oyer  and  Terminer,  An  English  term, 
is  a  commission  especially  granted  to  some  eminent  persons  of 
the  hearing  and  determining  one  or  more  causes ;  and  it  is  the 
first  and  largest  of  the  five  commissions,  by  which  the  English 
judges  of  assize  do  sit  in  their  several  circuits,  Scotch  Diet. 
Sec  Commission  of  Assize,  and  tit.  Oyer  and  Terminer. 

Commission  of  Rebellion,  otherwise  called  a  writ  of 
rebellion,  issues  when  a  man  after  proclamation  made  by  the 
sheriff,  upon  a  process  out  of  the  Chancery,  on  a  pain  of  his 
allegiance^  to  present  himself  to  the  court  by  a  day  assigned, 
makes  default  in  his  appearance  :  and  this  commission  is  directed 
to  certain  persons,  to  the  end  they,  three,  two,  or  one  of  them 
apprehend  the  party,  or  cause  him  to  be  apprehended  as  a 
rebel  and  contemner  of  the  king's  laws,  wheresoever  found 


C  O  M 


C  O  M 


within  the  kingdom,  and  bring  or  cause  him  to  be  brought  to 
the  court  on  a  day  therein  assigned:  this  writ  or  commission 
goes  forth  after  an  attachment  returned,  non  est  inventus,  §c. 
Terms  de  Ley.    See  tits*  Attachment,  Chancery* 

Commission  OP  Sewers,  is  directed  to  certain  persons  t  o  see 
drains  and  ditches  well  kept  and  maintained  in  the  marshy  and 
fenny  parts  of  England,  for  the  better  conveyance  of  the  water  [ 
into  the  sea,  and  preserving  the  grass  upon  the  land.  Slat, 
29  if.  8*  &  S  :  13  Eliz.  c.  9.    See  tit.  Sewers, 

Commission  op  Theaty  with  Foreign  Princes,  is  where 
leagues  and  treaties  are  made  and  transacted  between  states  i 
and  kingdoms,  by  their  ambassadors  and  ministers,  for  the 
mutual  advantage  of  the  kingdoms  in  alliance. 

Commission  to  take  up  Men  for  War,  was  a  commission 
to  press  or  force  men  into  the  king's  service.  This  power  of 
impressing  has  been  heretofore  doubted,  but  the  legality  of  it 
is  now  fully  established.  Vide  Post.  Rep.  154:  I  Comm.  419: 
Broad  foot's  case,  Comb.  £45:  Tubb's  case,  Cowp.  517*  See 
tits.  Mariner,  Navy. 

COMMISSIONER,  co7mnissionariusr\  He  that  hath  a 
commission,  letters  patent,  or  other  lawful  warrant  to  examine 
any  matters,  or  to  execute  any  public  office,  See.  And  some 
commissioners  are  to  hear  and  determine  offences  without  any 
return  made  of  their  proceedings ;  and  others  to  inquire  and 
examine,  and  certify  what  is  found.  Stat.  4  H.  4.  c.  9*  Com- 
missioners, by  the  common  law,  must  pursue  the  authority  of 
the  co?nmission,  and  perform  the  effect  thereof :  and  they  are 
to  observe  the  ancient  rules  of  the  courts  whence  they  come; 
and  if  they  do  any  thing  for  which  they  have  not  authority,  it 
will  be  void.  2  Co.  Rep.  25:  Co.  Lit.  151.  The  office  of 
commissioners  is  to  do  what  they  are  commanded ;  and  it  is 
necessarily  implied,  that  they  may  do  that  also  without  which 
what  is  commanded  cannot  be  done :  their  authority,  when 
appointed  by  any  statute  law,  must  be  used  as  the  statutes 
prescribe.  12  Rep.  32.  If  a  commission  is  given  to  commis- 
sioners to  execute  a  thing  against  law,  they  are  not  bound  to 
accept  or  obey  it :  commissioners  not  receiving  a  commission 
may  be  discharged,  upon  oath  before  the  barons  of  the  Ex- 
chequer, &c,  and  the  king  by  supersedeas  out  of  Chancery  may 
discharge  commissioners.  Besides  commissioners  relating  to 
judicial  proceedings,  there  are  commissioners  of  the  Treasury. 
of  t  h  e  C u st  oms ,  I  J  7  n  e-  lie  en  ces,  A  ti  ana  t  ions,  Cyc ,  of  w  h  ich  there 
are  an  infinite  number. 

Commissioners  for  Valuation  of  Teinds,  are  those 
appointed  by  the  parliament  to  value  teinds.    Scotch  Diet. 

COMMITTEE,  are  those  to  whom  the  consideration  or 
ordering  of  any  matter  is  referred,  by  some  court,  or  by  consent 
of  parties  to  whom  it  belongs :  as  in  parliament,  a  bill  either 
consented  to  and  passed,  or  denied^  or  neither,  but  being  re- 
ferred to  the  consideration  of  certain  persons  appointed  by  the 
house  farther  to  examine  it,  they  are  thereupon  called  a  com- 
mittee. And  when  a  parliament  is  called,  and  the  speaker 
and  members  have  taken  the  oaths,  and  the  standing  orders  of 
the  House  are  read,  committees  are  appointed  to  sit  on  certain 
days,  viz.  the  committee  of  privileges,  of  religion,  of  grievances, 
of  courts  of justice ,  and  of  trade;  which  are  the  standing  com- 
mittees. But  though  they  are  appointed  by  every  new  parlia- 
ment, they  do  not  all  of  them  act,  only  the  committee  of 
privileges;  and  this  being  not  of  the  whole  House,  is  first 
called  in  the  Speaker's  chamber,  from  whence  it  is  adjourned 
into  the  House,  every  one  of  the  House  having  a  vote  therein, 
though  not  named,  which  makes  the  same  usually  very  nu- 
merous :  and  any  member  may  be  present  at  any  select  com- 
mittee ;  but  is  not  to  vote  unless  he  be  named.  The  chairman 
of  the  grand  committee,  who  is  generally  some  leading  member, 
sits  in  the  clerk's  place  at  the  table,  and  writes  the  votes  for 
and  against  the  matter  referred  to  them  ;  and  if  the  numbers 
be  equal,  he  has  a  casting  voice,  otherwise  he  hath  no  vote  in 
the  committee  ;  and  after  the  chairman  hath  put  the  question 
for  reporting  to  the  House,  if  that  be  carried,  he  leaves  the 
chair,  and  the  Speaker  being  called  to  his  chair  (who  quits  it 
in  the  beginning,  and  the  mace  is  laid  under  the  table),  he  is 


to  go  down  to  the  bar,  and  so  bring  up  his  report  to  the  table 
After  a  bill  is  read  a  second  time  in  the  House  of  Commons 
the  question  is  put,  whether  it  shall  be  committed  to  a  com, 
mittee  of  the  whole  House,  or  a  private  committee ;  and  the 
committees  meet  in  the  Speaker's  chamber,  and  report  their 
opinion  of  the  bill,  with  the  amendments,  &c.  And  if  there  he 
any  exceptions  against  the  amendments  reported,  the  hill 
may  be  recommitted  :  eight  persons  make  a  committee, 
which  may  be  adjourned  by  five,  &c.  Lex  Constituthnis,  147, 
150.  See  Divarris  on  the  Statutes:  and  see  pott,  tit.  Pa^ 
liamenL 

'I 'here  is  a  committee  of  the  king,  mentioned  in  West*t 
Symb.  tit.  Chancery.  §  144.  And  this  hath  been  used,  though 
improperly,  for  the  widow  of  the  king's  tenant  being  dead, 
who  is  called  the  committee  of  the  king,  that  is  one  committed 
by  the  ancient  law  of  the  land  to  the  king's  care  and  protec- 
tion.   Kitck.foL  160. 

The  committee  of  a  lunatic,  idiot,  &c.  is  the  person  to 
whom  the  care  and  custody  of  such  lunatic  is  commitied  bv 
the  Court  of  Chancery.    See  tit.  Lunatic. 

COMMITMENT. 

The  sending  of  a  person  to  prison,  by  warrant  or  order,  who 
hath  been  guilty  of  any  crime. 

Anciently  more  felons  were  committed  to  gaol  without  a 
mittimus  in  writing,  than  were  with  it ;  such  were  commit- 
ments by  watchmen,  constables,  &c.  See  1  IL  H.  GlO* — But 
now  since  the  habeas  corpus  act,  a  commitment  in  mitiitg 
seems  more  necessary  than  formerly  ;  otherwise  a  prisoner  may 
be  admitted  to  bail  under  that  act,  what  soever  his  offence  may 
have  been.  Burns  Justice,  tit.  Commitment.  And  though 
according  to  Gray  v.  Cookson.  l(>  East,  20.  magistrates  may 
justify  under  a  written  conviction  drawn  up  subsequent  to  their 
commitment,  yet  it  has  been  decided  that  they  cannot  commit 
verbally  and  justify  under  a  written  commitment  subsequently 
drawn  up.  HutcJtinson  v.  Lo?vndes,  Chester  Assizes,  and  Mick 
T.  1832.  K.  B. 

I.  What  kind  of  Offenders  may  be  committed ;  and  by  whmr, 

and  in  what  manner. 
IL  To  what  Prison  they  may  be  committed;  and  at  ivlms 
Charge. 

III.  How  they  may  be  removed  and  discharged* 

I .  Wh  a  t  kind  of  0  ffen  ders  m  ay  b  e  com  m  it  ted  ;  and  by  whom ; 
and  in  what  manner  There  is  no  doubt  but  that  persons  ap- 
prehended for  offences  which  are  not  bailable,  and  also  all 
persons  who  neglect  to  o0er  bail  for  offences  which  are  bailable, 
must  be  committed.  2  Hawk.  P.  C.  c.  16\  §  1.— It  is  said, 
that  wdicresoever  a  justice  of  peace  is  empowered  by  any 
statute  to  bring  a  person  over,  or  to  cause  him  to  do  a  certain 
thing,  and  such  person  being  in  his  presence  shall  refuse  to  be 
bound,  or  to  do  such  thing,  the  justice  may  commit  him  to  the 
gaol  to  remain  there  till  he  shall  comply.    Id.  ib.  §  2. 

It  seems  agreed  by  all  the  old  bnuks,  that  wheresoever  a 
constable  or  private  person  may  justify  the  arresting  aaotbei 
for  a  felony  or  treason,  he  may  also  justify  the  sending  or 
bringing  him  to  the  common  gaol  ;  and  that  every  private 
person  hath  as  much  authority  in  cases  of  this  kind  as  the 
sheriff  or  any  other  officer;  and  may  justify  such  imprisonment 
by  his  own  authority,  but  not  bv  the  command  of  another.-' 
2  Hawk.  P.  C.  c.  3  6.  §  3. 

But  inasmuch  as  it  is  certain,  that  a  person  lawfully  mabng 
such  an  arrest  may  justify  bringing  the  party  to  the  constable, 
in  order  to  be  carried  by  him  before  a  justice  of  peace;  and 
inasmuch  as  the  stat.  7  G.  4.  c.  64.  which  directs  in  what 
manner  persons  brought  before  justices  of  the  peace  for  felony* 
shall  be  examined  by  him,  in  order  to  their  being  committed  or 
bailed,  seem  clearly  to  suppose,  that  all  such  persons  are  to  be 
brought  before  such  justice  for  such  purpose  ;  and  inasmuch  as 
the  statute  of  31  Car.  2.  c.  2.  commonly  called  the  Habeas  corpus 


COMMITMENT,  I, 


act,  seems  to  suppose  that  all  persons  who  are  committed  to 
prison,  are  there  detained  by  virtue  of  some  warrant  in  writing, 
which  seems  to  be  intended  of  a  commitment  by  some  magis- 
trate, and  the  constant  tenor  of  the  late  books,  practice,  and 
opinions  are  agreeable  hereto  ;  it  is  oertainly  most  advisable 
at  this  day,  for  any  private  person  who  arrests  another  for 
felony,  to  cause  him  to  be  brought,  as  soon  as  conveniently  he 
mav,  before  some  justice  of  the  peace,  that  he  may  be  committed 
or  bailed  by  him.    2  Hawk.  P.  C.  c.  1 6.  §  3, 

It  is  certain  that  the  privy  council,  or  any  one  or  two  of 
them,  or  secretary  of  stale,  may  lawfully  commit  persons  for 
(reason,  and  for  other  offences  against  the  state,  as  in  all  ages 
they  have  done.    2  Hawk.  P.  C,  117- 

As  to  commitments  by  the  privy  council,  two  cases  in 
Leonard  (1  Leon.  71  :  2  Leon.  175.)  pre-suppose  some  power 
for    this   purpose,    without  saying  what ;  and  the  case  in 

I  Anders.  297.  plainly  recognises  such  a  power  in  high  treason. 
But  as  to  the  jurisdiction  of  privy  councillors  in  other  offences, 
it  does  not  appear  to  have  been  either  claimed  or  exercised. 
But  see  post,  as  to  commitments  by  the  secretary  of  state  for 
libel  ;  the  cases  of  Derby  and  Earbury  ;  which  Lord  Camden 
said  are  established,  and  the  court  has  no  right  to  overturn 
them.    1 1  S.  T.  323. 

As  to  commitments  by  the  secretary  of  state,  in  the  case  of 
Entick  v,  Carringtouy  C.  B.  Mich.  6  G.  3.  upon  a  special 
verdict,  respecting  the  validity  of  a  secretary  of  state's  warrant 
to  seize  persons  and  papers  in  the  case  of  libels,  a  very  critical 
inquiry  was  made  into  the  source  of  this  power  in  that  officer, 
in  cases  of  libels,  and  other  state    crimes.    2   Wils.  275 : 

II  iS\  T.  317.  — It  appears  that  the  king  being  the  principal 
conservator  of  the  realm,  the  secretary  of  state  has  so  much  of 
the  royal  authority  transferred  to  him  as  justifies  commitment 
for  these  crimes,  but  not  the  seizure  of  papers. 

The  following  instances  of  commitments  by  the  privy  council 
and  secretary  of  state,  will  farther  explain  the  nature  of  this 
power. — f.  Howell  was  committed  in  the  28th  Eliz.  and  Holl- 
yard  in  the  30th  Eliz.  by  secretary  Walsingham,  privy  coun- 
cillor; and  it  was  determined  that  where  the  commitment  is 
not  hy  the  whole  council,  the  cause  must  he  expressed  in  the 
warrant.  1  Leon.  71  :  2  Leon.  J  75:  tied  ride  stat  31  Car.  2. 
c.  2  :  Lord  Raymond,  0*5. — 2.  Anno  34  Eliz.  the  judges  remon- 
strated against  the  exercise  of  this  power  ;  and  declared  that 
all  prisoners  may  be  discharged,  unless  committed  by  the 
queen's  command,  or  by  her  whole  council,  or  by  one  or  two  of 
them  for  high  treason.  1  And.  291* — 3.  Melvin  was  committed 
an.  4  Cm  J .  by  secretary  Conway,  on  suspicion  of  high  treason  ; 
but  the  court  thought  the  cause  of  the  suspicion  should  have 
been  expressed.  Palm.  558. — 4.  Crofton  was  committed  by 
the  council,  an.  14  C.2.  for  high  treason  generally.  Vaw*h.  142  : 

I  Sid.  78  :  1  Kcb.  $05. —  5.  l'itzpatrick  by  the  privy  council, 
an.  7  W.  3.  for  high  treason,  in  aiding  an  escape  ;  and  bailed 
for  neglect  of  prosecution.  1  Salk.  103.—  (>.  Yaxley  was  com- 
mitted, an.  5  IV.  §  M.  by  the  secretary  of  state,  Lord  Notting- 
ham, for  refusing  to  declare  if  he  was  a  Jesuit.  Carth.  2QI  : 
Skinn.  36*9' — 7-  Kendal  and  Roe  were  committed,  an.  7  W*  3. 
by  secretary  Trumbal  for  high  treason,  in  assisting  the  escape 

[  of  Montgomery ;  and  bv  Holt,  C.  J.  held  good,  but  the  prisoners 
'  were  baUed.  4  S.  T.  559  i  5  Mod.  7S  :  S&ff.  596 :  Holt,  144 : 
Lord  Raym.  6l.  5:  Comb.  343:  12  Mod.  82:  1  Safk.  347— 
8.  Derby  was  committed,  10  An.  for  publishing  a  libel  (quaere 
far  felony ,  11  S.  T.  311.),  called  the  Observator ;  and  the 
the  court  held  the  warrant  good  and  legal.    Forfcsc.  140: 

II  &  T.  309.— 9.  Sir  W.  Wyndham  was  committed,  an.  4  G.  1. 
by  secretary  Stanhope  for  high  treason  :  and  by  Parker,  C.  J. 
held  good.  Stra.  3:  3  Vin.  5 Hi. — 10.  Lord  Scarsdale  and 
Duplin  and  Harvey  were  committed,  an.  2  G.  1.  by  Lord 
Townsend,  secretary  of  state,  for  treasonable  practices,  and 
admitted  to  bail.  3  Vin.  534. — 11.  Earbury  was  arrested  and 
committed  by  warrant  from  the  secretary  of  state,  for  being 

>  the  author  of  a  seditious  libel,  and  his  papers  seized,  and  he 
continued  on  his  recognizance,  an.  7  G.  2:  8  Mod.  177: 
11  *V,  T.  309.— 12.  Hensey  was  committed,  an.  31  G.  2,  by 


the  Earl  of  Holderness,  secretary  of  state,  for  high  treason,  in 
adhering  to  the  kings  enemies.  1  Burr.  642. — 13.  Shebbear 
was  committed,  31  G.  2.  on  two  warrants  from  the  secretary 
of  state,  for  a  libel.  1  Burr.  — 14.  Wilkes  was  committed 
an.  3  G.  3.  by  warrants  from  the  Earl  of  Halifax,  secretary  of 
state,  for  a  libel,  but  discharged  bv  his  privilege  of  parliament. 
2  Wills.  150:  11  ft  T.  302.— 15.  Sayer  was  apprehended, 
18  G.  3.  by  warrant  from  the  Earl  of  Rochford,  secretary  of 
state,  for  high  treason,  and  bailed  by  Lord  Mansfield. 
Black.  Rep.  1165. — See  farther  tit.  Bailt  Ih  and  also  tit. 
Arrest. 

As  to  the  manner  of  commitment,  it  is  enacted  by  stat. 
7  G.  4.  c.  64.  persons  taken  before  one  or  more  justice  or 
justices  of  the  peace  on  a  charge  of  felony  or  suspicion  thereof, 
may  be  committed  or  bailed  according  to  the  circumstances  of 
the  cases,  as  they  may  raise  a  stronger  or  less  presumption  of 
guilt ;  on  the  examination  of  the  witnesses  the  prisoner  shall  be 
taken  into  custody,  or  admitted  to  bail,  and  the  witnesses  bound 
over  to  prosecute  and  give  evidence.  By  §  3.  the  duty  of  the 
magistrate  in  case  of  misdemeanor  is  defined  ;  and  by  §  4.  direc- 
tions are  given  to  coroners  as  to  proceedings  before  them  in 
cases  of  homicide.    See  farther  tit.  Bail. 

A  justice  of  the  peace  may  detain  a  prisoner  a  reasonable 
time,  in  order  to  examine  him ;  and  it  is  said,  that  three  days 
is  a  reasonable  time  for  this  purpose.  2  Hawk.  P.  C.  c.  16\ 
§  12  :  Bait.  c.  125 :  2  Inst.  52.  591- 

A  justice  may  commit  a  woman  who  is  a  material  witness 
on  a  charge  of  felony,  and  who  refuses  to  appear  or  to  find 
security  ;  and  it  makes  no  difference  that  she  is  a  feme  covert. 
Bennet  v«  Watson,  1  Maul,  8*  L  A  single  justice  has  no 
authority  to  commit  a  woman  delivered  of  a  bastard  child  for 
refusing  to  answer  inquiries  as  to  who  was  the  father  of  the 
child.    Ex  parte  Martin,  6  Barn.  8$  C.  80, 

Every  commitment  must  be  in  writing  (see  ante,  last  page), 
and  under  the  hand  and  seal,  and  show  the  authority  of  him 
that  made  it,  and  the  time  and  place,  and  must  be  directed  to 
the  keeper  of  the  prison.  It  may  be  either  in  the  king's  name, 
and  only  attested  by  the  justice,  or  in  the  justice's  name.  It 
may  command  the  gaoler  to  keep  the  party  in  safe  and  close 
custody  ;  for  this  being  what  he  is  obliged  to  do  by  law,  it 
can  be  no  fault  to  command  him  so  to  do.  2  Hawk.  P.  C. 
c.  1(1  §  13,  14,  15. 

It  ought  to  set  forth  the  crime  with  convenient  certainty, 
whether  the  commitment  be  by  the  privy  council,  or  any  other 
authority ;  otherwise  the  officer  is  not  punishable  by  reason  of 
such  mittimus,  for  suffering  the  party  to  escape;  and  the  court 
before  whom  he  is  removed  by  habeas  corpus  ought  to  dis- 
charge or  bail  him ;  and  this  doth  not  only  hold  where  no 
cause  at  all  is  expressed  in  the  commitment,  but  also  where  it 
is  so  loosely  set  forth,  that  the  court  cannot  judge  whether  it 
were  a  reasonable  ground  for  imprisonment  or  not.  2  Hawk. 
P.  C.  c.  l6.  §17-  See  tits.  Arrest,  Bail.  But  in  commit- 
ments by  Commissioners  of  Bankrupts,  the  court  wTill  look  into 
the  examinations  themselves  to  see  whether  the  Commissioners 
bad  jurisdiction,    2  B.     Adol.  410, 

A  commitment  for  high  treason  or  felony  in  general,  without 
expressing  the  particular  species,  has  been  held  good.  2  Hawk. 
P.  C.  c.  16.  §  16.  But  now,  since  the  habeas  corpus  act,  it 
seems  that  such  a  general  commitment  is  not  good  ;  and  there- 
fore where  A.  and  B.  were  committed  for  aiding  and  abetting 
Sir  James  Montgomery  to  make  his  escape,  who  was  committed 
by  a  warrant  of  a  secretary  of  state  for  high  treason ;  on  a 
habeas  corpus  they  were  admitted  to  bail,  because  it  did  not 
appear  of  what  species  of  treason  Sir  James  was  guilty. 
6'X7«.  596:  1  Salk.  347.  S.  C. 

It  is  safe  to  set  forth  that  the  party  is  charged  upon  oath ; 
but  this  is  not  necessary ;  for  it  hath  been  resolved,  that  a  com- 
mitment for  treason,  or  for  suspicion  of  it,  without  setting 
forth  any  particular  accusation  or  ground  of  the  suspicion,  is 
good.  2  Hawk.  P.  C.  c.  16".  §  17*  Tins  resolution  was  in  the 
case  of  Sir  W.  Wyndham,  2  G.  1.  who  was  committed  by  the 
secretary  of  state  for  high  treason,  generally.    Stra.  2  :  3  Vin. 


COMMITMENT,  I.  II.  III. 


4>1&  at  lar^e.    It  was  confirmed  by  Pratt,  CJ.  in  Wilkes's  ( 
case,  committed  by  a  similar  warrant  for  a  libel.  2  Wills*  15H  : 
1 1  S.  T.  304.    And  Mr.  J.  Foster  says,  in  cases  wherein  the 
justice  of  the  peace  hath  jurisdiction,  the  legality  of  his  warrant  j 
will  never  depend  on  the  truth  of  the  information  whereon  it 
is  grounded*    Curtis  s  vase,  136. 

Every  such  mittimus  ought  to  have  a  lawful  conclusion,  viz. 
that  the  party  he  safely  kept  tiD  he  be  delivered  by  law,  or  by 
order  of  law,  or  by  due  course  of  law ;  or  that  he  he  kept  till 
farther  order  (which  shall  be  intended  of  the  order  of  law),  or 
to  the  like  effect ;  and  if  the  party  be  committed  only  for  want 
of  bail,  it  seems  to  be  a  good  conclusion  of  the  commitment, 
that  he  be  kept  till  he  find  bail :  but  a  commitment  till  the 
person  who  makes  it  shall  take  farther  order,  seems  not  to  be 
good ;  and  it  seems  that  the  party  committed  by  such  or  any 
other  irregular  mittimus  may  be  bailed.  2  Hawk.  P.  C. 
c.  16.  §18. 

Also  a  commitment  grounded  on  an  act  of  parliament  ought 
to  be  conformable  to  the  method  prescribed  by  such  statute  ;  as 
where  the  churchwardens  of  Northampton  were  committed  on 
the  43  Eliz,  c.  2.  and  the  warrant  concluded  in  the  common 
form,  viz.  until  the?/  be  dull/  discharged  according  to  lam  ;  but 
the  statute  appointing  that  the  parly  should  there  remain  until 
he  should  account,  for  want  of  such  conclusion  they  were  dis- 
charged. Carth.  152,  153.  And  where  a  man  is  committed 
as  a  criminal,  the  conclusion  must  be,  until  he  be  delivered  by 
due  course  of  law;  if  he  be  committed  for  contumacy,  it  should 
be  until  he  comply. 

II.  To  what  Prison  they  may  be  committed;  and  at  ?vhose 
Charge.— AW  commitments  must  be  to  some  prison  within 
the  realm  of  England.  For, 

By  the  stat.  31  Car.  2.  c.  2.  the  Habeas  corpus  act,  it  is 
enacted,  "  That  no  subject  of  this  realm,  being  an  inhabitant 
or  resiant  of  this  kingdom  of  England,  dominion  of  Wales,  or 
town  of  Berwick  upon  Tweed,  shall  or  may  he  sent  prisoner 
into  Scotland,  Ireland,  Jersey,  Guernsey,  Tangier,  or  into  any 
parts,  garrisons,  islands,  or  places  beyond  the  seas,  which  then 
were,  or  at  any  time  after  should  be,  within  or  without  the 
dominions  of  his  Majesty." 

Bv  stat.  1 4  Ed.  3^  c.  1 0.  sheriffs  shall  have  the  custody  of  the 
gaols  as  before  that  time  they  were  wTont  to  have,  and  they 
shall  put  in  such  under-keepers  for  whom  they  will  answer. 
And  this  is  confirmed  by  stat.  19  H.  7-  c.  10.  Also  by  stat. 
5  //.  4<.  $  10.  it  is  enacted,  "  That  none  be  imprisoned  by  any 
justice  of  the  peace,  but  only  in  the  common  gaol,  saving  to 
lords,  and  others  who  have  gaols,  their  franchise  in  this  case." 
It  seems  that  the  kings  grant  since  the  statute  5  H.  4.  c.  10. 
to  private  persons  to  have  the  custody  of  prisoners  committed 
by  justices  of  the  peace  is  void.  And  it  is  said,  that  none  can 
claim  a  prison  as  a  franchise,  unless  he  have  also  a  gaol 
delivery.  2  Hawk.  P.  C.  c.  16.  §  7-  See  stat.  1 1  and  12  JV.  3. 
c.  19.  §  3.,  made  perpetual  by  stat.  6  G.  1.  c.  19.  to  enable  jus- 
tices of  peace  to  build  and  repair  gaols  in  their  respective 
counties,  where  a  clause  like  that  in  stat.  5  H.  4.  c.  10.  is 
inserted. 

Also  it  hath  been  held,  that  regularly  no  one  can  justify  the 
detaining  a  prisoner  in  custody  out  of  the  common  gaol,  unless 
there  be  some  particular  reason  for  so  doing;  as  if  the  party  be 
so  dangerously  sick,  that  it  would  apparently  hazard  his  life  to 
send  him  to  the  gaol ;  or  there  be  evident  danger  of  a  rescous 
from  rebels,  &c;  yet  constant  practice  seems  to  authorise  a  com- 
mitment to  a  messenger  ;  and  it  is  said  that  it  shall  be  intended 
to  have  been  made  in  order  for  the  carrying  of  the  partv  to 
gaoh    2  Hawk.  P.  C.  c.  16.  §  8,  9. 

And  it  is  said,  that  if  a  constable  bring  a  felon  to  gaol,  and 
the  gaoler  refuse  to  receive  him,  the  town  where  he  is  con* 
stable  ought  to  keep  him  till  the  next  gaol  delivery.  H.  P.  C« 
114:  2  Hawk.  P.  C.  c.  lG.  §  9- 

A  prisoner  in  the  custody  of  the  king's  messenger,  on  a 
warrant  from  the  secretary  of  state,  who  is  brought  into  K.  B* 
by  habeas  corpus  to  be  bailed,  but  has  not  his  bail  ready,  cannot 


be  commit  ted  to  the  same  custody  he  came  in  ;  but  must  be  com- 
mitted to  the  custody  of  the  marshal,  which  will  prevent  tta 
necessity  of  suing  out  a  new  habeas  corpus  ;  as  he  maybe 
brought  up  from  the  prison  of  the  court,  by  a  rule  of  court, 
whenever  he  shall  be  prepared  to  give  bail.    1  Burr.  460. 

If  a  person  arrested  in  one  county  for  a  crime  done  in  it,  fiy 
into  another  county,  and  be  retaken  there,  he  may  be  com* 
mitted  by  a  justice  of  the  first  county  to  the  gaol  of  such 
county.  P.  C.  93.  But  by  the  better  opinion,  if  he  bad 
before  any  arrest  fled  into  such  county,  he  must  be  committed 
to  the  gaol  thereof  by  a  justice  of  such  county.  2  Hawk.  P.  C 
c.  16.  §  8 :  Dalt.  c.  118.  Also  it  seems  to  be  laid  down  as  a 
rule  by  some  books,  that  any  offender  may  be  committed  to 
the  gaol  next  to  the  place  where  he  was  taken,  whether  it  lie 
in  the  same  county  or  not.  2  Hawk.  P.  C\  c.  16.  §  S.— See 
post,  stat.  24  G.  2.  c.55- 

By  stat.  6  G.  1.  c.  19-  vagrants  and  other  criminals,  offenders, 
and  persons  charged  with  small  offences,  may,  for  such  offences, 
or  for  want  of  sureties,  be  committed  either  to  the  common 
gaol,  or  house  of  correction,  as  the  justices  in  their  judgment 
shall  think  proper. 

By  stat.  24  G.  2.  c.  55.  if  a  person  is  apprehended  upon  a 
warrant  indorsed,  in  another  county,  for  an  offence  not  bail- 
able, or  if  he  shall  not  there  find  bail,  he  shall  be  carried  back 
into  the  first  county,  and  be  committed,  or,  if  bailable,  bailed 
by  the  justices  in  such  first  county. 

As  to  the  charges  of  commitment,  it  is  enacted  by  stat 
8  Jac.  1,  c.  10.  that  offenders  committed  are  to  bear  their  own 
charges,  and  the  charges  of  those  who  are  appointed  to  guard 
them  ;  and  if  they  refuse  to  pay,  the  charges  may  be  levied  hjr 
sale  of  their  goods.  And  by  stat.  27  G.  2,  c.  3.  if  they  have  no 
goods,  &c.  within  the  county  where  they  are  apprehended,  the 
justices  are  to  grant  a  warrant  on  the  treasurer  of  the  county 
for  payment  of  the  charges.  But  in  Middlesex  the  same  shall 
be  puid  by  the  overseers  of  the  poor  of  the  parish  wheft  fc 
person  was  apprehended. 

III.  How  they  may  be  removed  and  discharged. — As  pri- 
soners ought  to  be  committed  at  first  to  the  proper  prison,  so 
ought  they  not  to  be  removed  thence,  except  in  some  special 
cases  j  and  to  this  purpose  it  is  enacted  by  SI  Car.  %  is  2. 
"that  if  any  subject  of  this  realm  shall  be  committed  to  any 
prison,  or  in  custody  of  any  officer  or  officers  whatsoever,  for 
any  criminal,  or  supposed  criminal  matter,  that  the  said  person 
shall  not  be  removed  from  the  said  prison  and  custody,  into  the 
custody  of  any  other  officer  or  officers,  unless  it  be  by  hahm 
corpus,  or  some  other  legal  writ ;  or  where  the  prisoner  is  de- 
livered to  the  constable  or  other  inferior  officer,  to  carry  such 
prisoner  to  some  gaol ;  or  where  any  person  is  sent  by  order  of 
any  judge  of  assize,  or  justice  of  the  peace,  to  any  common 
workhouse,  or  house  of  correction;  or  where  the  prisoner  11 
removed  from  one  prison  or  place  to  another  within  the  same 
county,  in  order  to  a  trial  or  discharge  by  due  course  of  law; 
or  in  case  of  sudden  fire  or  infection,  or  other  necessity;  upon 
pain  that  he  who  makes  out,  signs,  or  countersigns,  or  obeys, 
or  executes  such  warrant,  shall  forfeit  to  the  party  gjeved 
100/.  for  the  first  offence,  200/.  for  the  second,  &c.  2  Hatcl 
P.  C.  c.\6.  §10. 

A  person  legally  committed  for  a  crime,  certainly  appearing 
to  have  been  done  by  some  one  or  other,  cannot  be  lawfully 
discharged  by  any  other  but  by  the  king,  till  he  be  acquitted  on 
his  trial,  or  have  an  ignoramus  found  by  the  grand  jury,  or 
none  to  prosecute  him  on  a  proclamation  for  that  purpose,  ^ 
the  justices  of  gaol  delivery.  But  if  a  person  be  committed 
on  a  bare  suspicion,  without  any  appeal  or  indictment,  tor  a 
supposed  crime,  where  afterwards  it  appears  tihat  there  was 
none;  as  for  the  murder  of  a  person  thought  to  be  dead,  wto 
afterwards  is  found  to  be  alive:  it  hath  ken  hoUenttotw 
maybe  safely  dismissed  without  any  farther  -preceding} ™ 
that  he  who  surfers  him  to  escape,  is  properly  punishable  ml 
as  an  accessory  to  his  supposed  offence;  and  it  is  impos&y 
there  should  be  an  accessory  where  there  can  be  no  principal 
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and  it  would  be  hard  to  punish  one  for  a  contempt  founded  on 
a  suspicion  appearing  in  so  uncontested  a  manner  to  be  ground- 
less. 2  Hawk.  P.  C.  c.  16.  §  22.  But  the  safest  way  for  the 
gaoler  is  to  have  the  authority  of  some  court  or  magistrate,  for 
discharging  the  prisoner. 

If  the  words  of  a  statute  are  not  pursued  in  a  commitment, 
the  party  shall  be  discharged  by  habeas-corpus.  See  tits. 
Arrest,  Bail,  Imprisonment,  Prisoner,  &c. 

COMMONALTY,  popultts,  plebs,  communitas.^  In  Art* 
super  charUis,  28  Ed.  1,  c.  1.  the  words  Tout  le  Commune 
(V  Engleterre  signify  all  the  people  of  England.  2  Inst,  539* 

But  this  word  is  generally  used  for  the  middle  sort  of  the 
king's  subjects,  such  of  the  commons  as  are  raised  beyond  the 
ordinary  sort,  and  coming  to  have  the  managing  of  offices,  by 
that  means  are  one  degree  under  burgesses,  which  are  superior 
to  them  in  order  and  authority ;  and  companies  incorporated 
are  said  to  consist  of  masters,  wardens,  and  commonalty,  the 
first  two  being  the  chief,  and  the  others  such  as  are  usually 
called  of  the  livery.  The  ordinary  people,  and  freeholders,  or 
at  best  knights  and  gentlemen,  under  the  degree  of  baron, 
have  been  of  late  years  called  communitas  regni,  or  tot  a  lerrce 
comma  nil  as  ;  yet  anciently,  if  we  credit  Brady,  the  barons  and 
tenants  in  capite  or  military  men,  were  the  community  of  the 
kingdom  ;  and  those  only  were  reputed  as  such  in  our  most 
ancient  histories  and  records.  Brady' s  Gloss,  to  his  Introduct. 
lo  Engl.  Hist, 

COMMON, 

Communing  A  right  or  privilege,  which  one  or  more  per- 
sons claim  to  take  or  use,  in  some  part  or  portion  of  that  which 
another  man's  lands,  waters,  woods,  &c.  do  naturally  produce  ; 
without  having  an  absolute  property  in  such  land,  waters, 
wood,  &e.  It  is  called  an  incorporeal  right,  which  lies  in 
grant,  as  if  originally  commencing  on  some  agreement  between 
lords  and  tenants,  for  some  valuable  purposes  :  which  by  age 
being  formed  into  a  prescription  continues,  although  there  be 
no  deed  or  instrument  in  writing  which  proves  the  original 
contract  or  agreement.  4  Co*  37 :  2  Inst.  65:  1  Vent.  387. 

By  the  2  ey  3  W.  J  .  c.  71.  after  thirty  years'  enjoyment  a  right 
of  common  cannot  he  defeated,  by  merely  showing  that  it  coin* 
meneed  within  time  of  memory,  and  after  sixty  years'  enjoy- 
ment the  right  shall  be  absolute. 

I.  Of  the  several  Kinds  of  Commons. 
II.  The  Interest  of  the  Owner  of  the  Soil  ;    wherein,  of 
Approvement  and  Inclosurc. 
III.  The  Commoners  Interest  in  the  Soil;  and  herein,  of 
Apportionment  and  Extinguishment, 

I.  Of  the  several  Kinds  of  Commons. — There  is  not  only 
common  of  pasture,  but  also  common  of  piscary  or  fishing ; 
common  of  estovers  ;  common  of  turbary,  which  see  under  their 
several  heads.  The  word  common,  however,  in  its  most  usual 
acceptation,  signifies  common  of  pasture.  This  is  a  right  of 
feeding  one's  beast  on  another's  land:  for  in  those  waste 
grounds  usually  called  commons,  the  property  of  the  soil  is 
generally  in  the  lord  of  the  manor,  as  in  common  fields  it  is 
in  the  particular  tenants.  This  kind  of  common  is  divided  into 
common  gross,  common  appendant,  common  appurtenant,  and 
common  per  cause  de  vicinage. 

Common  in  gross  is  a  liberty  to  have  common  alone,  without 
any  hinds  or  tenements,  in  another  person's  land,  granted  bv 
deed  to  a  man  and  his  heirs,  or  for  life,  &e.  F.  N.  B.  31.  37*.- 
4  Pep.  30. 

Common  appendant  is  a  right  belonging  to  a  magi's  arable 
lamb  of  putting  beasts  commonable  into  another's  ground. 
And  common  appurtenant  is  belonging  to  an  estate  for  all 
manner  of  beasts  commonable  or  not  commonable.  4-  Rep.  37  ■ 
Phwd.  lGl.  1 

Common  appendant  and  appurtenant  are  in  a  manner  con- 
founded, as  appears  by  Fitzhvrbert ;  and  are  by  him  defined 

vol.  i. 


to  be  a  liberty  of  common  appertaining  to,  or  depending  on,  a 
freehold  ;  which  common  must  be  taken  with  beasts  common- 
able, as  horses,  oxen,  kine,  and  sheep  ;  and  not  with  goats, 
hogs,  and  geese.  But  some  make  this  difference,  that  common 
appurtenant  may  be  severed  from  the  land  whereto  it  pertains; 
but  not  common  appendant ;  which,  according  to  Sir  Edward 
Coke,  had  this  beginning :  when  a  lord  enfeoffed  another  of 
arable  land  to  hold  of  him  in  socage,  the  feoffee  to  maintain  the 
service  of  his  plough,  had  at  first,  by  the  courtesy  or  permission 
of  the  lord,  common  in  his  wastes  for  necessary  beasts  to  eat 
and  compost  his  land,  and  that  for  two  causes ;  one,  for  that 
it  was  tacitly  implied  in  the  feoffment,  by  reason  the  feoffee 
could  not  till  or  compost  his  land  without  t  attle,  and  cattle 
could  not  be  sustained  without  pasture  ;  so  by  consequence,  the 
feoffee  had,  as  a  thing  necessary  and  incident,  common  in  the 
waste  and  lands  of  the  lord ;  and  this  may  be  collected  from 
the  ancient  books  and  statutes :  and  the  second  reason  of  this 
common  was,  for  the  maintenance  and  advantage  of  tillage, 
which  is  much  regarded  and  favoured  by  the  law.  F.  N.  B. 
ISO:  4  Rep.  37. 

Common  per  cause  de  vicinage,  common  by  reason  of  neigh- 
bourhood ;  is  a  liberty  that  the  tenants  of  one  lord  in  one  town 
have  to  common  with  the  tenants  of  another  lord  in  another 
town :  it  is  where  the  tenants  of  two  lords  have  used,  time  out 
mind,  to  have  common  promiscuously  in  both  lordships  lying 
together  and  open  to  one  another.  H  Pep.  ?iS.  And  those  that 
challenge  this  kind  of  common,  which  is  usually  called  inter- 
commoning,  may  not  put  their  cattle  in  the  common  of  the  other 
lord,  for  then  they  are  distrainable ;  but  they  may  turn  them 
into  their  own  fields,  and  if  they  stray  into  the  neighbouring 
common  they  must  be  suffered.  Terms  de  la  Pet/.  The  inha- 
bitants of  one  town  or  lordship  may  not  put  in  as  many  beasts 
as  they  will,  but  with  regard  to  the  freehold  of  the  inhabitants 
of  the  other :  for  otherwise  it  were  no  good  neighbourhood,  upon 
which  all  this  depends.  Ibid* 

If  one  lord  encloses  the  common,  the  other  town  cannot  then 
common  :  but  though  the  common  of  vicinage  is  gone,  common 
appendant  remains.  4  Rep.  38.:  7  Rep.  5.  Every  common  per 
cause  de  vicinage  is  a  common  appendant.  1  Danv.  Abr.  799 » 
This  is  indeed  only  a  permissive  right  intended  to  excuse 
what  in  strictness  is  a  trespass  in  both,  and  to  prevent  a  multi- 
plicity of  suits.  And  therefore  either  township  may  inclose  and 
bar  out  the  other,  though  they  have  intercommoued  time  out 
of  mind.    2  Comm.  34. 

Common  appendant  is  only  to  ancient  arable  land;  not  to  a 
house,  meadow,  pasture,  &c.  It  is  against  the  nature  of  com- 
mon appendant  to  be  appendant  to  meadow  or  pasture  :  but  if 
in  the  beginning  land  be  arable,  and  of  late  a  house  hath  been 
built  on  some  part  of  the  land,  and  some  acres  are  employed  to 
meadow  and  pasture,  in  such  case  it  is  appendant;  though  it 
must  be  pleaded  as  appendant  to  the  land,  and  not  to  the  house, 
pasture,  cVc,  1  Nek*  Abr.  457*  This  may  be  common  appen- 
dant, though  it  belongs  to  a  manor,  farm,  or  plough-land:  and 
common  appendant  is  of  common  right :  but  it  is  not  common 
appendant  unless  it  has  been  appendant  time  out  of  mind. 
1  Danv.  746.  It  may  be  upon  condition ;  be  for  all  the  year, 
or  for  a  certain  time,  or  for  a  certain  number  of  beasts,  &c.  by 
usage  :  though  it  ought  to  be  for  such  cattle  as  plough  and 
compost  the  land  to  which  it  is  appendant.  Ibid.  797*  Com- 
mon appendant  may  be  to  common  in  a  field  after  the  com  is 
severed,  till  the  ground  is  re-sown :  so  it  may  be  to  have  com- 
mon in  a  meadow  after  the  hay  is  carried  off  the  same,  ti\\ 
candlemas,  &c.     Yc/v.  18.5. 

This  common,  which  is  in  its  nature  without  number,  by 
custom  may  be  limited  as  to  the  beasts:  common  appurtenant 
ought  always  to  be  for  those  levant  and  couchant,  and  may  be 
sans  number.  Plotvd.  16T.  A  man  may  prescribe  to  have 
common  appurtenant  for  all  manner  of  cattle,  at  every  season 
in  the  year.  25  Ass.  8.  Common  by  prescription  for  all  man- 
ner of  commonable  cattle  as  belonging  to  a  tenement,  &c.  must 
be  for  cattle  levant  and  couchant  upon  the  land  (which  is  so 
2  K 
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many  as  the  land  will  maintain),  or  It  will  nut  be  good:  and 
if  a  person  grants  common  sans  number,  the  grantee  cannot  put 
in  so  many  cattle,  but  that  the  grantor  may  have  sufficient 
common  in  the  same  land.  1  Dam\  Abr.  798,  799-  He  who 
hath  common  appendant  or  appurtenant,  can  keep  but  a  num- 
ber of  cattle  proportionable  to  his  land;  for  he  can  common 
with  no  more  than  the  land  to  winch  his  common  belongs  is 
able  to  maintain.  3  SalL\  \)3.  Common  appurtenant  may  be 
to  a  house,  pasture,  &c,  though  common  appendant  cannot ; 
but  it  ought  to  be  prescribed  for  as  against  common  right:  and 
uncommonable  cattle,  as  hogs,  goats,  &c,  are  appurtenant : 
this  common  may  be  created  by  grant  at  this  tiny  ;  so  may  not 
common  appendant,    1  Inst.  122:  1  Rol  Abr.  398, 

Common  appurtenant  for  a  certain  number  of  beasts  may  be 
granted  over.    1  Danv.  802, 

In  Scotland,  in  those  districts  where  there  is  no  coal,  the 
inhabitants  are  chiefly  supplied  with  fuel  from  the  mosses  with 
which  the  country  abounds.  Where  one  estate  has  only  a 
small  quantity  of  this  moss,  it  is  not  unusual  for  the  proprietor 
of  a  neighbouring  estate,  where  there  is  a  superfluity,  to  sell  to 
the  proprietor  of  the  defective  estate  a  perpetual  liberty  to  his 
tenants  to  cut  moss  for  fuel,  on  a  certain  aniuml  ^.\\M,perJitte 
or Jinnilty  (which  terms  are  synonymous),'  and  this  i&  called 
"  an  heritable  moss  tolerance/'  See  Dingwhtt  h  Farqitharson, 
Dom.  Proc.  Journals,  1191* 

II.  The  Interest  of  the  Owner  of  the  Soil;  wherein  of  Ap- 
provement and  Inelosure.— The  property  of  the  soil  in  the  com- 
mon is  entirely  in  the  lord  ;  and  the  use  of  it  jointly  in  him  and 
the  commoners.  The  lord  may,  in  respect  of  his  interest  in 
the  soil  of  the  waste  commonable  lands,  have  a  right  of  com- 
mon over  common  lands  of  another  manor,  Seftott  v.  Court  > 
5  Barn,  cy  C.  921.  And  see  5  Taunt.  $6$ :  1  Marslu  50.  A 
lord  is  entitled  under  an  inelosure  act  to  an  allotment  in  respect 
of  the  demesnes  of  the  manor  over  and  above  the  allotment 
awarded  to  him  by  the  act  in  respect  of  his  rights  as  lord. 
Arundel  v.  Falmouth,  2  Maul  $  S.  440. 

.Lords  of  manors  may  depasture  in  commons  where  their 
tenants  put  in  cattle  ;  and  a  prescription  to  exclude  the  lord  is 
against  law.    1  Inst.  122, 

The  lord  may  agist  the  cattle  of  a  stranger  in  the  common 
by  prescription;  and  he  may  license  a  stranger  to  put  in  his 
cattle,  if  he  leaves  sufficient  room  for  the  commoners.  ]  Danv. 
IQo:  2  Mod.  (),  Also  the  lord  may  surcharge,  &c.  an  overplus 
of  the  common;  and  if,  where  there  is  not  an  overplus,  the 
lord  surcharges  the  common,  the  commoners  are  not  to  distrain 
his  beast,  but  must  commence  an  action  against  the  lord. 
F.  N.  B.  125,  But  it  is  said,  if  the  lord  of  the  soil  put  cattle 
into  a  close,  contrary  to  custom,  when  it  ought  to  lie  fresh,  a 
commoner  may  take  the  cattle  dam  age- feasant ;  otherwise  it  is 
a  general  rule  that  he  cannot  distrain  the  cattle  of  the  lord, 
l  Banv-  807 i 

The  lord  may  distrain  where  the  common  is  surcharged,  and 
bring  action  of  trespass  for  any  trespass  done  in  the  common. 
[)  Hep.  113. 

A  lord  may  make  a  pond  on  the  common ;  though  the  lord 
cannot  dig  pits  for  gravel  or  coal,  the  statutes  of  approvement 
extending  only  to  inclosnre.  3  Inst.  204 :  9  Rep.  112:  1  Sid. 
106.  If  the  lord  makes  a  warren  on  the  common,  the  com- 
moners may  not  kill  the  conies  ;  but  are  to  bring  their  action, 
for  they  may  not  be  their  own  judges.    1  Rol.  90.  405. 

The  right  of  commoners  in  the  common  may  be  subservient 
to  the  right  of  the  lord  in  the  soil,  so  that  the  lord  may  dig 
clay-pits  there,  or  empower  others  so  to  do,  without  leaving 
sufficient  herbage  for  the  commoners,  if  such  a  right  can  be 
proved  to  have  been  always  exercised  by  the  lord.    5  T+  R.  41 1. 

So  that  the  lord  may,  with  the  consent  of  the  Homage,  grant 
part  of  the  soil  of  the  common  for  building,  if  he  has  imme- 
raorially  exercised  such  a  right.    5  T.  R.  417-  n. 

By  stat.  20  //.  3.  c.  4.  (Stat,  of  Merlon,)  lords  may  approve 
against  their  tenants,  viz.  inclose  part  of  the  waste,  &c,  and 


thereby  discharge  it  from  being  common,  leaving  common 
sufficient ;  and  neighbours  as  well  as  tenants3  claiming  common 
of  pasture,  shall  be  bound  by  it. —  If  the  lord  incloses  on  the 
common,  aud  leaves  not  common  sufficient,  the  co  mm  oners  w&j 
not  only  break  down  the  inclosures,  but  may  put  in  their  cat- 
tle, although  the  lord  ploughs  and  sows  the  land.  2  Inst.  88- 
1  Rol.  Abr.  406. 

Where  the  tenants  of  the  manor  have  a  right  to  dig  gravel 
on  the  wastes,  or  to  take  estovers,  there  the  lord  has  no  right, 
under  the  stat.  of  Merton,  to  inclose  and  approve  the  wastes 
of  the  manor. — Yet  a  custom  in  a  manor  that  any  person 
being  desirous  of  inclosing,  may  apply  to  the  court,  ike,  first 
obtaining  the  consent  of  the  lord,  does  not  abridge  the  lord's 
common  law-right  of  inclosing  without  any  such  application, 
provided  he  leave  common  sufficient  for  the  tenants.  2  J,  R, 
391,  3Q2. 

Any  person  who  is  seised  in  fee  of  part  of  a  waste  within  a 
manor  may  approve,  leaving  a  sufficiency  of  common,  though 
he  be  not  lord  of  the  manor.    3  T.  R.  445* 

The  lord  of  a  manor,  or  his  grantee,  may  inclose  and  ap- 
prove part  of  a  common,  against  tenants  having  common  of 
pasture,  notwithstanding  they  have  also  some  other  right  on 
the  common,  as  a  right  to  dig  for  sand,  &c,  if  he  leave  suffi- 
cient common  of  pasture.    6  T-  R>  T  IT. 

An  unqualified  custom  for  the  lord  of  the  manor  to  inclose 
the  waste  is  bad  ;  but  a  custom  to  inclose,  leaving  a  sufficiency 
of  common,  is  good,  even,  as  it  seems,  against  common  of  tur- 
bary ;  but  it  lies  on  the  lord  to  show  that  a  sufficiency  is  left, 
A  commoner  may  throw  down  the  whole  of  a  fence  inclosing 
any  part  of  the  common  wrongfully  erected,  even  hv  the  lord. 
Artettv.  Ellis,  !      %  C.  Sm 

There  can  be  no  approvement  by  the  lord  in  derogation  of 
a  right  of  common  of  turbary.  1  Taunt.  435.  sed  vide  last  case, 

By  stats.  31  G.  2.  c.  41  ;  22  G.  3.  c.  3(h  owners  of  common, 
with  the  consent  of  the  majority,  in  number  and  value,  of  the 
commoners  ;  the  majority  of  the  commoners,  with  consent  of 
the  owners ;  or  any  persons  with  the  consent  of  both,  may  in- 
close any  part  of  a  common  for  the  growth  of  wood. 

By  stat,  13  Geo.  3 .  c.  81.  §  21.  rams  are  not  to  remain  on 
commons  from  the  25th  of  August  to  the  25th  of  November. 

IN.  The  Commoners'  Interest  in  the  Soil;  and  hcrmt§ 
Apportionment  and  Extinguishment.  —  A  commoner  hath  only  a 
special  and  limited  interest  in  the  soil,  but  yet  he  shall  have 
such  remedies  as  are  commensurate  to  his  right,  and  therefore 
may  distrain  beasts  damage-feasant,  bring  an  action  on  the  cM 
&c. ;  but  not  being  absolute  owner  of  the  soil,  he  cannot  brin* 
a  general  action  of  trespass  for  a  trespass  done  upon  the  com- 
mon.   See  Bridg.  10,  11  :  Godb.  123,  124:  2  Leon.  201,  202. 

Common  for  cattle  levant  and  cou chant  cannot  be  claimed 
by  prescription  as  appurtenant  to  a  house  without  any  curti- 
lage or  laud.  Scholes  v.  Margrave,  5  T.  R.  4u\  And  m 
8  T.  R.  39G. 

A  commoner  cannot  regularly  do  any  thing  on  tlie  soil 
which  tends  to  the  melioration  or  improvement  of  the  common 
as  cutting  down  of  bushes,  fern,  &c.  1  Sid.  251 ;  12  //.  8.  &f- 
13  II.  H.  c-  1 15*  Therefore  if  a  common  every  year  in  a  flood 
is  surrounded  with  water,  the  commoner  cannot  make  a  trench 
in  the  soil  to  avoid  the  water,  because  he  has  nothing  to  do 
with  the  soil,  but  only  to  take  the  grass  with  the  mouth  of 
the  cattle.  1  Rol.  Abr.  405  :  2  Buhl  lift — But  see  ante,  U\ 
and  post.  t 

Every  commoner  may  break  the  common  if  it  be  inclosed; 
and  although  he  does  not  put  his  cattle  in  at  the  time,  yet  his 
right  of  commonage  shall  excuse  him  from  being  a  trespasser* 
Lit.  Rep.  38.  See  1  Rol.  Abr.  406.  That  is,  supposing  the 
inelosure  made  by  the  lord,  and  that  there  is  not  sufficient 
common  ;  or  that  the  inelosure  is  made  by  any  other  person 
than  the  lord. 

A  commoner  cannot  justify  cutting  down  trees  planted  by  the 
lord  on  the  waste  though  there  be  not  sufficiency  of  common 


left ;  but  his  remedy  is  by  action  on  the  case,  or  by  assize. 
6  T.  A\  483.  (Affirmed  in  Cam.  Scacc.  1  B.  §  P.  13*) 

If  a  tenant  of  the  freehold  ploughs  it,  and  sows  it  with  com, 
the  commoner  may  put  in  his  cattle,  and  therewith  eat  the 
corn  growing  upon  the  land ;  so  if  he  lets  his  com  lie  in  the 
field  beyond  the  usual  time,  the  other  commoners  may  not- 
withstanding put  in  their  beasts.    2  Leon*  202,  203. 

The  commoner  cannot  use  common  hut  with  his  own  proper 
cattle ;  but  if  he  hath  not  any  cattle  to  manure  the  land,  he 
may  borrow  other  cattle  to  manure  it,  and  use  the  common 
with  them ;  for  by  the  loan,  they  are  in  a  manner  made  his 
own  cattle.  1  Danv.  7Q8*  Grantee  of  common  appurtenant, 
for  a  certain  number  of  cattle,  cannot  common  with  the  cattle 
of  a  stranger ;  he  that  hath  common  in  gross,  may  put  in  a 
stranger's  cattle,  and  use  the  common  with  such  cattle.  Ibid. 
803.  Common  appendant  or  appurtenant  cannot  be  made 
common  in  gross ;  and  approvement  extends  not  to  common 
in  gross.    2  Inst.  86. 

A  commoner  may  distrain  beasts  put  into  the  common  by  a 
stranger,  or  every  commoner  may  bring  action  of  the  case, 
where  damage  is  received.  9  Rep*  11.  But  one  commoner 
cannot  distrain  the  cattle  of  another  commoner,  though  he 
may  those  of  a  stranger,  who  hath  no  right  to  the  common 
2  $Mn>«  1238. 

Wherever  there  is  colour  of  right  for  putting  in  cattle,  a 
commoner  cannot  distrain  ;  where  there  is  no  colour  he  may  : 
so  he  may  distrain  a  stranger's  cattle,  but  not  those  of  a 
commoner,  though  he  exceeds  his  number.  Where  writ  of 
admeasurement  lies,  he  cannot  distrain. — Quwre,  whether  he 
may  distrain  cattle  surcharged,  where  the  right  of  common  is 
for  a  number  certain.    4  Burr.  2  ¥26  :  ]  Black  .  Hep.  6 73. 

The  usual  remedies  for  surcharging  the  common  are  either 
by  distraining  so  many  of  the  beasts  as  are  above  the  number 
allowed,  or  else  by  an  action  of  trespass ;  both  which  mav  be 
had  by  the  lord ;  or,  lastly,  by  a  special  action  on  the  case  for 
damages,  in  which  any  commoner  may  be  plaintiff.  Frcem.  273. 
But  the  ancient  and  most  effectual  method  of  proceeding  is 
by  writ  of  admeasurement  nf  pasture.  This  lies,  either  where 
a  common  appurtenant  or  in  gross  is  certain  as  to  number,  or 
where  a  man  has  common  appendant  or  appurtenant  to  his 
land,  the  quantity  of  which  common  has  never  yet  been  ascer- 
tained. Jo  either  of  these  cases,  as  well  (he  lord  as  any  of  the 
commoners,  is  entitled  to  this  writ  of  measurement ;  which 
is  one  of  those  writs  that  are  called  vkontiel  (2  InsL  369: 
Finch.  L*  314),  being  directed  to  the  sheriff*  (vicecon/iti),  and 
not  to  be  returned  to  any  superior  court  till  finally  executed 
by  him. 

It  recites  a  complaint,  that  the  defendant  hath  surcharged 
(superoncravit)  the  common  ;  and  therefore  commands  the 
sheriff'  to  admeasure  and  apportion  it ;  that  the  defendant  may 
not  have  more  than  belongs  to  him,  and  that  the  plaintiff  may 
have  his  rightful  share.  Ami  upon  this  suit  all  the  commoners 
shall  be  admeasured,  as  well  those  who  have  not  as  those  who 
have  surcharged  the  common ;  as  well  the  plaintiff*  as  defendant. 
F*  N.  B.  125.  The  execution  of  this  writ  must  be  by  a  jury 
of  twelve  men,  who  arc  upon  their  oaths  to  ascertain,  under 
the  superintendence  of  the  sheriff,  what  and  how  many  cattle 
each  commoner  is  entitled  to  feed.  And  the  rule  for  this 
admeasurement  is  generally  understood  to  be,  that  the  com- 
moner shall  not  turn  more  cattle  upon  the  common  than  are 
sufficient  to  manure  and  stock  the  land  to  which  his  right  of 
common  is  annexed  ;  or,  as  our  ancient  law  expressed  it,  such 
cattle  as  only  are  levant  and  coucliant  upon  his  tenement 
(Bro*  Abr.  1.  Prescription  28);  which  being  a  thing  uncer- 
tain before  admeasurement,  has  frequently,  though  erroneously, 
occasioned  this  unmeasured  right  of  common  to  be  called  a 
common  without  stint,  or  sons  nombre  (llardr.  117),  a  thin** 
which,  though  possible  in  law,  does  in  fact  very  rarely  exist. 
Lord  Rai/m.  407. 

If,  after  the  admeasurement  has  thus  ascertained  the  right, 
the  same  defendant  surcharges  the  common  again,  the  plaintiff' 


may  have  a  writ  of  second  surcharge  (de  secunda  superonera- 
tioue),  which  is  given  by  the  stat.  lVestm.2.  IS  Ed*  1.  c.  8  ; 
and  thereby  the  sheriff  is  directed  to  inquire,  by  a  jury, 
whether  the  defendant  has,  in  fact,  again  surcharged  the  com-, 
mon,  contrary  to  the  tenor  of  the  last  admeasurement;  and  if 
he  has,  he  shall  then  forfeit  to  the  king  the  supernumerary  cattle 
put  in,  and  also  shall  pay  damages  to  the  plaintiff'  F.  N*  B*  126: 
2  InsL  370.  This  process  seems  highly  equitable,  for  the  first 
offence  is  held  to  be  committed  through  mere  inadvertence, 
and  therefore  there  are  no  damages  or  forfeiture  on  the  first 
writ,  which  was  only  to  ascertain  the  right  which  was  disputed  ; 
hut  the  second  offence  is  a  wrilful  contempt  and  injustice,  and 
therefore  punished,  very  properly,  with  not  only  damages,  but 
also  forfeiture.  And  herein  the  right,  being  once  settled,  is 
never  again  disputed;  but  only  the  fact  is  tried,  whether  there 
be  any  second  surcharge  or  no ;  which  gives  this  neglected 
proceeding  a  great  advantage  over  the  modern  method  by  action 
on  the  case,  wherein  the  quantum  of  common  belonging  to  the 
defendant  must  be  proved  upon  every  fresh  trial,  for  every 
repeated  offence. 

This  injury,  by  surcharging,  can,  properly  speaking,  only 
happen  where  the  common  is  appendant  or  appurtenant,  and  of 
course  limited  by  law;  or  where,  when  in  gross*  it  is  ex- 
pressly limited  and  certain  ,■  for  where  a  man  hath  common  in 
gross j  sans  nombre,  or  without  stint,  he  cannot  be  a  sur- 
charger.  However,  even  where  a  man  is  said  to  have  common 
without  stint,  still  there  must  be  left  sufficient  for  the  lord's 
own  beasts.  1  Rol.  Abr.  591).  f  or  the  law  will  not  suppose 
that,  at  the  original  grant  of  the  common,  the  lord  meant  to 
exclude  himself. 

One  commoner  who  has  surcharged  may  nevertheless  main- 
tain an  action  against  another  for  surcharging  the  common. 
4  T.  R.  471. 

There  is  yet  another  disturbance  of  common,  when  the 
owner  of  the  land,  or  other  person,  so  incloses  or  otherwise 
obstructs  it,  that  the  commoner  is  precluded  from  enjoying  the 
benefit,  to  which  he  is  by  law  entitled.  This  may  be  done 
either  by  erecting  fences,  or  by  driving  the  cattle  off  the  land, 
or  by  ploughing  up  the  soil  of  the  common.  Cro.  Eliz.  198. 
Or  it  may  be  done  by  erecting  a  warren  therein,  and  stocking 
it  with  rabbits  in  such  quantities,  that  they  devour  the  whole 
herbage,  and  thereby  destroy  the  common.  For  in  such  case, 
though  the  commoner  may  not  destroy  the  rabbits,  yet  the  law 
looks  upon  this  as  an  injurious  disturbance  of  his  right,  and 
has  given  him  his  remedy  by  action  against  the  owner.  Cro. 
Jac*  195.  This  kind  of  disturbance  does  indeed  amount  to  a 
disseisin,  and  if  the  commoner  chooses  to  consider  it  in  that 
light,  the  law  has  given  him  an  assise  of  novel  disseisin,  against 
the  lord,  to  recover  the  possession  of  his  common.  F.  N.  /?. 
1 79- — Or  it  has  given  a  writ  of  (juod  permillat  against  any 
stranger  as  well  as  the  owner  of  the  land,  in  case  of  such  a  dis- 
turbance to  the  plaintiff  as  amounts  to  a  total  deprivation  of 
his  common  ;  whereby  the  defendant  shall  be  compelled  to 
permit  the  plaintiff  to  enjoy  his  common  as  he  ought.  Finch.  L. 
275  :  F.  N.B.  123.  But  if  the  commoner  does  not  choose  to 
bring  a  real  action  to  recover  seisin,  or  to  try  the  right,  he  may 
(which  is  the  easier  and  more  usual  way)  bring  an  action  on  the 
case  for  his  damages,  instead  of  an  assise,  or  a  quod  per  ?n  it  tat. 
Cro.  Jac.  195.    See  3  Comm.  £38.  240. 

Twenty  years'  adverse  possession  of  a  waste  inclosed  is  a  bar 
to  the  entrv  of  a  commoner.    2  Taunt  156:  2  B.Sf  C  921 

If  any  commoner  incloses,  or  builds  on  the  common,  every 
commoner  may  have  an  action  for  the  damage.  Where  turf  is 
taken  away  from  the  common,  the  lord  only  is  to  bring  the 
action:  hut  it  is  said  the  commoners  may  have  an  action  for  the 
injury,  by  entering  on  the  common,  &c.  1  Rot.  Abr*  SO.  308  * 
2  Leon*  £01. 

If  a  commoner  who  hath  a  freehold  in  his  common  be  ousted 
of,  or  hindered  therein,  that  he  cannot  have  it  so  beneficially 
as  he  used  to  do;  whether  the  interruption  be  by  the  lord  or 
any  stranger,  he  may  have  an  assise  against  him  :  but  if  the 
2  k2 
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commoner  hath  only  an  estate  for  years,  then  his  remedy  is  by 
action  on  the  case.  And  if  k  be  only  a  small  trespass,  that  is 
little  or  no  loss  to  the  commoner,  but  he  hath  common  enough 
besides,  the  commoner  may  not  bring  any  action.  4  Rep.  37  * 
8  Rep.  79:  Dyer,  31 6. 

A  commoner  may  maintain  an  action  on  the  case  for  an 
injury  done  to  the  common  by  taking  away  from  thence  the 
manure  which  was  dropped  on  it  by  the  cattle:  though  his 
proportion  of  the  damage  amount  only  to  a  farthing:  at  least 
the  smallness  of  the  damage  found  is  no  ground  for  a  nonsuit. 
2  T.R.  154. 

In  ail  action  for  disturbance  of  plaintiff's  common,  if  the 
declaration  state  that  plaintiff'  is  possessed  of  a  messuage  and 
land,  and  by  reason  thereof  ought  to  have  common,  the  allega- 
tion is  divisible,  and  proof  that  plaintiff  is  possessed  of  land 
only,  and  a  right  of  common  in  respect  of  it  is  sufficient. 
Rickets  v.  Salwey,  2  Barn.  $  A.  360. 

Plaintiff  claimed  a  right  of  common  for  all  commonable  cat- 
tic  :  the  proof  was,  that  he  had  turned  on  ail  the  commonable 
cattle  be  kept,  but  that  he  had  never  kept  sheep.  This  is 
evidence  for  the  jurv  to  prove  the  right  claimed.  4  Barn.  § 
Cres.  l6l, 

A  commoner  cannot  dig  clay  on  the  common,  which  destroys 
the  grass,  and  carrying  it  away  doth  damage  to  the  ground  ; 
so  that  the  other  commoners  cannot  enjoy  the  common,  in  lam 
amph  7nodo  as  they  ought.  Godb.  344.  Also  a  commoner  may 
not  cut  bushes,  dig  trenches,  &c.  in  the  common,  without  a 
custom  to  do  it.  1  Nels.  4(fe.  If  he  makes  any  thing  de  novo 
he  is  a  trespasser :  he  can  do  nothing  to  impair  the  common ; 
but  may  reform  a  thing  abused,  fill  up  holes,  &c.    1  Broivl.  208. 

A  commoner  may  abate  hedges  erected  on  a  common ;  for 
though  the  lord  bath  an  interest  in  the  soil  by  abating  the  hedges, 
the  commoner  doth  not  meddle  with  it.  2 Mod.  65:  7  B.  cf  C. 
340*  Any  man  may  by  prescription  have  common  and  feeding  for 
his  cattle  in  the  king's  highway,  though  the  soil  doth  belong  to 
another.  But  the  occupation  of  common  by  usurpation,  will 
not  give  title  to  him  that  doth  occupy  it,  unless  he  hath  had  it 
time  beyond  memory. 

Upon  agreement  between  two  commoners  to  inclose  a  common, 
a  party  having  interest  not  privy  to  the  agreement,  will  not  be 
bound;  but  one  or  two  wilful  persons  shall  not  hinder  the 
public  good.  Chan.  Rep.  48.  Commons  must  he  driven 
yearly  at  Michaelmas,  or  within  fifteen  days  after:  infected 
horses,  and  stone-horses  under  si^e,  &e,  are  not  to  be  put  into 
commons,  under  forfeitures,  by  stat.  32  II.  3.  t\  13.  New 
erected  cottages,  though  they  have  four  acres  of  ground  laid  to 
them,  ought  not  have  common  in  the  waste.  J.  Inst.  7 40. 
In  law  proceedings,  where  there  are  two  distinct  commons,  the 
two  titles  must  be  shown  ;  cattle  are  to  be  alleged  commonable  ; 
and  common  ought  to  be  in  lands  commonable:  and  the  place 
i*  to  be  set  forth  where  the  messuage  and  lands  lie,  &c.  to 
which  the  common  belongs.    1  Nels.  462,  463. 

Common  appendant,  because  it  is  of  common  right,  shall  be 
apportioned  by  the  commoner's  purchase  of  part  of  the  hind  in 
which  he  hath  such  common;  but  common  appurtenant  shall 
be  extinct  by  the  commoner's  purchase  of  part  of  the  land,  in 
which,  &c.  Both  common  appendant  and  appurtenant  shall 
l)e  apportioned  by  alleviation  of  part  of  the  land  to  which  the 
common  is  appendant  or  appurtenant.  Co.  Lit.  \22 :  Hob. 
235:  8  Co.  78:  On  en,  122:  4  Co.  37:  Cro.  Eiiz.  594. 

A  release  of  common  in  one  acre  is  an  extinguishment  of  the 
whole  common.    See  4  Co.  37. 

If  A.  hath  common  in  the  lands  of  B.  as  appurtenant  to  a 
messuage,  and  alter  B.  enfeoffs  A.  of  the  said  lands,  whereby 
the  common  is  extinguished ;  and  then  A.  leases  to  B.  the  said 
messuage  and  lands,  with  all  commons,  &c.  used  or  occupied 
with  the  said  messuage  ;  this  is  a  good  grant  of  a  new  common 
for  the  time.  Cro.  Eliz  570.  If  several  persons  are  seised  of 
several  parts  of  a  common,  and  a  commoner  purchases  the  in- 
heritance of  one  part,  his  entire  common  is  extinct.  1  And.  159. 
When  a  man  hath  common  appendant  for  a  certain  number  of 
cattle,  and  to  a  certain  parcel  of  land,  if  he  sell  part  of  it,  the 


common  is  not  extinguished  ;  for  the  purchaser  shall  have 
common  pro  rata:  but  it  is  otherwise  in  common  appurtenant. 
S  Rep,  78:  1  Nels.  4(iO.    See  Fitz.  Ahr.  tit.  Comm.  per  tot. 

By  stat.  13  G.  3.  c.  81-  in  every  parish  where  there  arc 
common  field  lands,  all  the  arable  lands  lying  in  such  fields 
shall  be  cultivated  by  the  occupiers,  under  such  rules  as 4^ 
of  them  in  number  and  value,  (with  the  consent  of  the  land 
and  tithe  owners,  [the  latter  not  to  receive  any  fines,  only 
rents,  §  23-3)  shall  appoint  by  writing  under  their  hands:  the 
expence  to  be  borne  pro  port  ion  ably,  §  1,  2.  4.  7. —  Under  lie 
management  of  a  field-master,  or  Jield  reeve,  to  be  appointed 
annually  in  May.  §  3.  5.  6. 

Persons  having  right  of  common,  but  not  having  land  b 
such  fields,  and  persons  having  sheep-walks,  may  compound 
for  such  right,  by  written  agreement,  or  may,  with  their  consent, 
have  parts  allotted  them  to  common  upon;  §  8,  9,  JO;  and  tk 
balks,  shades,  and  meres  may  he  ploughed  up,  §  1 1—14, 

Lords  of  manors,  with  the  consent  of  3-4 ths  of  the  com- 
moners, on  the  wastes  and  commons  within  their  manors,  may 
demise  (for  not  more  than  four  years)  any  part  of  such  waste, 
&e.  not  exceeding  1-I2th  part  ;  and  the  clear  rents  reserved  for 
the  same,  shall  be  applied  in  improving  the  residue  of  such 
wastes,  §  14. 

In  every  manor  where  there  are  stinted  commons,  in  lieu  of 
demising  part  thereof,  assessments  on  the  lords  of  such  manors, 
and  the  owners  and  occupiers  of  such  commons  may  be  made, 
and  the  money  employed  in  the  improvement  of  the  common^ 
under  the  direction  of  the  majority  ;  which  (or  in  some 
instances  2-3ds)  may  regulate  the  depasturing,  opening,  shut- 
ting-up,  breaking,  and  unstocking  the  commons,  andthekijid 
of  cattle  to  be  allowed  the  commoners*  §  1 6.  2 1 . 

All  rights  relative  to  commons,  previous  to  this  act,  are 
saved,  except  as  against  persons  who  became  subject  to  regula- 
tions made  under  the  statute-  §  27. 

As  to  common  in  general,  see  farther  Coin.  Dig,  and  Bac.  Ah. 
tit.  Common.    (7th  cd  ) 

Common  op  Estovers,  or  estonviers,  that  is,  necessaries, 
from  est  offer  to  furnish.]  A  liberty  of  taking  necessary  wood 
for  the  use  or  furniture  of  a  house,  or  farm,  from  off  another's 
estate.  2  Comm.  35.  Or  in  the  language  of  the  law,  for/rONtf- 
bote,  plough-bote,  and  hay-hole*  See  tit.  Bote.  What  botes 
are  necessary  tenants  may  take,  notwithstanding  no  mention 
be  made  thereof  in  their  leases ;  but  if  a  tenant  nmke  more 
house-bole  than  is  needful,  he  may  be  punished  for  wsiste. 
Terms  de  la  Ley*  Tenant  for  life  may  take  upon  the  land 
demised  reasonable  estovers,  unless  restrained  by  special  cove- 
nant ;  and  every  tenant  for  years  hath  three  kinds  of  estovers 
incident  to  his  estate.  1  Inst.  41.  When  a  house,  havfeg 
estovers  appendant  or  appurtenant,  is  blown  down  By  wind,  if 
the  owner  rebuilds  it  in  the  same  place  and  maimer  as  befiiWfj 
his  estovers  shall  continue :  so  if  lie  alters  the  rooms  and 
chambers,  without  making  new  chimneys;  but  if  he  erect  any 
new  chimneys,  he  will  not  be  allowed  to  spend  any  estovers  JO 
such  new  chimneys.  4  Rep.  8?:  4  Leon.  383.  If  one  have  a 
dwelling-house  w hereunto  common  of  estovers  doth  belong 
and  the  house  by  fire  is  burnt  down,  and  a  new  one  budt  near 
to  the  place,  or  in  the  place  in  another  form,  the  estovers  arc 
gone :  but  if  the  old  house  be  only  some  of  it  down,  it  is  other- 
wise ;  and  in  all  cases  where  the  alterations  to  a  house  do  nl> 
prejudice  to  the  tertenant  or  owner  of  the  land  or  wood,  the 
estovers  will  remain.  F.  N.  B.  180.  Where  a  man  hath  esto- 
vers for  life,  if  the  owner  cut  down  all  the  wood,  that  there  is 
none  left  for  him,  he  may  bring  an  assise  of  '  estovers;  and  if  the 
tenant  have  but  an  estate  for  years,  or  at  will,  he  may  have  im 
action  on  the  case.  Moor.  Ca.  65:  9  Rep.  112,  If  the  tenant 
who  hath  common  of  estovers,  shall  use  them  to  any  other 
purpose  than  he  ought,  he  that  owns  the  wood  may  bring 
trespass  against  him :  as  where  one  grants  twenty  loads  of  wood 
to  be  taken  yearly  in  such  a  wood,  ten  loads  to  bum,  and  ten 
to  repair  pales ;  here  he  may  cut  and  take  the  wood  for  the 
pales,  though  they  need  no  amending  ;  but  then  he  must  keep 
it  for  that  use.    9  Rep.  113:  F.  N.  B,  58.  159- 
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Common  OP  Pasturage,  is  the  right  of  pasturing  the  goods 
and  cattle  of  the  dominant  tenement,  upon  the  ground  of  the 
servient.    Scotch  Die/. 

Common  of  Piscary,  is  a  liberty  of  fishing  in  another 
man's  water.  Common  of  piscary  to  exclude  the  owner  of  the 
soil,  is  contrary  to  law:  though  a  person  by  prescription  may 
have  a  separate  right  of  fishing  in  such  water,  and  the  owner 
of  the  soil  be  excluded  ;  for  a  man  may  grant  the  water,  with- 
out passing  the  soil ;  and  if  one  grant  scparaliam  piscariam, 
neither  the  soil  nor  the  water  pass,  but  only  a  right  of  fishing, 
1  Inst.  4.  122.  164:  5  Rep.  34.    See  Fish  and  Fishery. 

Common  of  Turbary,  is  a  licence  to  dig  turf  upon  the 
ground  uf  another,  or  in  the  lord's  waste*  This  common  is 
appendant  or  appurtenant  to  a  house,  and  not  to  lands;  for 
turfs  are  to  he  burnt  in  the  house:  and  it  may  be  in  gross; 
but  it  does  not  give  any  right  to  the  land,  trees,  or  mines.  It 
cannot  exclude  the  owner  of  the  soil.    1  I  ml.  4.  122:  4  Rep.  37. 

There  Is  also  a  common  of  digging  for  coats,  minerals,  stones, 
and  the  like.  All  these  hear  a  resemhiance  to  common  of 
pasture  in  many  respects ;  though  in  one  point  they  go  much 
farther ;  common  of  pasture  being  only  a  right  of  feeding  on 
the  herbage  or  vesture  of  the  soil  which  renews  annually  ;  but 
common  of  turbary,  and  those  just  mentioned,  are  a  right  of 
carrying  away  the  very  soil  itself— These  several  species  of 
com  mem  do,  however,  all  originally  result  from  the  same  neces- 
sity as  common  of  pasture,  viz.  for  the  maintenance  and  carry- 
ing on  of  husbandry :  common  of  piscary  heing  given  for  the 
sustenance  of  the  tenant's  family  ;  common  of  turbary  and  fire- 
bote  for  his  fuel;  and  house-botc,  plough- bote,  cart-bote,  and 
hedge-bote,  for  repairing  his  house,  his  instruments  of  tillage, 
and  the  necessary  fences  of  his  grounds.    2  Comm.  34,  35. 

COMMON  ISEXCH,  rumens  communis,  from  the  Sax. 
baric,  bank,  and  thence  metaphorically  a  bench,  high  seat  or 
tribunal.]  The  Court  of  Common  Pleas  was  anciently  called 
Common  Bench,  because  the  pleas  of  controversies  between 
common  persons  were  there  tried  and  determined.  CanuL 
Britan.  113,  In  law  books  and  references  the  Court  of  Com- 
mon Pleas  is  written  C,  B.  from  Comma  hi  Banco  (or  t\  P.) 
and  the  justices  of  that  court  are  stiled  Jmticiarii  de  Banco, 
See  tit.  Common  Pitas, 

COMMON  DA  V  OF  PLEA  IN  LAND,  signifies  an  ordi- 
nary day  in  court,  as  Octabh  Hilarii,  Quindena  Pasc/ue,  &c. 
It  is  mentioned  in  the  stat.  51  H.  3.  sL  2.  and  st.  3.  Con- 
cerning general  days  in  hank,  see  tit.  Dat/s  in  1  Unite. 
COMMON  FlKLl)  LAND.    See  tit.  Common. 
COMMON  FJNE,j£*w  communis.]  A  small  sum  of  monev, 
which  the  resiants  within  the  liberty  of  some  leets  pay  to  the 
lords,  called  in  divers  places  head  silver  or  head  pence>  in  others 
cert  money;  and  was  first  granted  to  the  lord,  towards  the 
charge  of  his  purchase  of  the  coitrt-lcet,  whereby  the  resiants 
have  the  case  to  do  their  suit  within  their  own  manors,  and 
are  not  compellable  to  go  to  the  sheriffs  (urn;  in  the  manor  of 
Sheepshead  in  the  county  of  Leicester,  every  rcsiant  pays  Id. 
per  poll  to  the  lord  at  the  court  held  after  Michaelmas,  which 
is  there  called  common  line.    For  this  common  fine  the  lord  mav 
distrain:  but  he  cannot  do  it  without  a  prescription.  1  I  Rep.  44. 
There  is  also  common  fine  of  the  county.    See  Fleta,  lib.  7,  c.  48. 
and  stat.  3  Ed.  I.  c.  \  8. 

COMMON'S  HOUSE  OF  PARLIAMENT,  is  the  Lower 
House  of  Parliament,  so  called,  because  the  Commons  of  the 
realm,  that  is  the  knights,  citizens,  and  burgesses  returned  to 
parliament,  representing  the  whole  body  of  the  Commons,  do 
sit  there.    See  tit.  Parliament. 

COM  MO  N  I N  T  F  N  DM  E  N  T,  is  common  meaning  or  un- 
derstanding, according  to  the  subject  matter,  not  strained  to 
any  extraordinary  or  foreign  sense:  bat  to  common  intendment 
is  an  ordinary  or  general  bar,  which  is  commonly  an  answer  to 
the  plaintiff  s  declaration.  There  are  several  cases  in  the  law 
where  common  intendment,  and  intendment  take  place;  and  of 
common  intendment  a  will  .shall  not  be  supposed  to  be  made  by 
collusion.    Co.  Lit.  7N.    See  Co.  Lit.  ::o;ik  a,  b,  eye. 

COMMON  LAW,  Lex  Communis."]    Is  taken  for  the  law 


of  this  kingdom  simply,  without  anv  other  laws;  as  it  was 
generally  holden  before  anv  statute  was  enacted  in  parliament 
to  alter  the  same  ;  and  the  king's  courts  of  justice  are  called 
the  Common  Law  Courts.  The  Common  Law  is  grounded 
uopn  the  general  customs  of  the  realm;  and  includes  in  it  the 
law  ot  nature,  the  law  of  God,  and  the  principles  and  maxims 
of  the  law;  it  is  founded  upon  reason;  and  is  said  to  be  the 
perfection  of  reason,  acquired  by  long  study,  observation,  and 
experience,  and  refined  by  learned  men  in  all  ages.  And  it  is 
the  common  birth-right  that  the  subject  hath  for  the  safeguard 
and  defence,  not  only  of  his  goods,  hinds,  anil  revenues  ;  but  of 
his  wife  and  children,  body,  fame,  and  life  also,  Co.  Lit.  97, 
142:  Treatise  of  Laws,  p.  2. 

According  to  Hale,  the  common  law  of  England  is  the 
common  rule  for  administering  justice  within  this  kingdom, 
and  asserts  the  kings  royal  prerogatives,  and  likewise  the 
rights  and  liberties  of  the  subject:  it  is  generally  that  law,  by 
which  the  determinations  in  the  king's  ordinary  courts  are 
guided ;  and  this  directs  the  course  of  descents  of  lands  ;  the 
nature,  extent,  and  qualification  of  estates;  and  therein  the 
manner  and  ceremonies  of  conveying  them  from  one  to  another; 
with  the  forms,  solemnities,  and  obligation  of  contracts;  the 
rules  and  directions  for  the  exposition  of  deeds  and  acts  of  oar- 
liament;  the  process,  proceedings,  judgments,  and  executions 
of  our  courts  of  justice;  also  the  limits  and  bounds  of  courts, 
and  jurisdictions:  the  several  kinds  of  temporal  offences  and 
1  dshments,  and  their  application,  &c.  Hales  Hist,  of*  the 
Common  Law,  p.  2  k  44,  4o. 

As  to  the  rise  of  the  common  law,  this  account  is  given  bv 
some  ancient  writers :  after  the  decay  of  the  Roman  empire, 
three  sorts  of  the  German  people  invaded  the  Britons,  viz.  the 
Saxons,  the  Angles,  and  the  Jutes;  from  the  last  sprung  the 
Kentish  men,  and  the  inhabitants  of  the  Isle  of  Wight;  from 
the  Saxons  came  the  people  called  East,  South,  and  West 
Saxons  ;  and  from  the  Angles,  the  East  Angles,  Mercians,  and 
Northumbrians.  These  people  having  dHIeient  customs,  they 
inclined  to  the  different  laws  by  which  their  ancestors  were 
governed  ;  but  the  customs  of  the  West  Saxons  and  Mercians, 
who  dwelt  in  the  midland  counties,  being  preferred  before  the 
rest,  were  for  that  reason  culled  Jus  Angtorvm;  and  by  these 
laws  those  people  were  governed  for  many  ages;  but  the  East 
Saxons  having  afterwards  bent  subdued  by  the  Danes,  their 
customs  were  introduced,  and  a  third  law  was  substituted, 
which  was  called  Da ne  luge ;  as  the  other  was  then  styled 
Jt  esi  Saxon  fage§  &c.  At  length  the  Danes  being  overcome 
by  the  Normans,  William  called  the  Conqueror,  upon  con- 
sideration of  all  those  laws  and  customs,  abrogated  some,  and 
established  others;  to  which  he  added  some  of  his  own  country 
laws,  which  he  judged  most  to  conduce  to  the  preservation 
of  the  peace  ;  and  this  is  what  we  now  call  the 
law. 


common 


But  though  we  usually  date  our  common  law  from  hence, 
this  was  not  the  original  of  the  common  law;  for  Ethelbert, 
the  first  Christian  king  of  this  nation,  made  the  first  Saxon 
laws,  which  were  published  by  the  advice  of  some  wise  men  of 
his  council :  and  King  Alfred,  who  lived  300  years  afterwards, 
collected  all  the  Saxon  laws  into  one  book/ and  commanded 
them  to  be  observed  through  the  whole  kingdom,  which  before 
only  affected  certain  parts  thereof;  and  it  was  therefore  pro-: 
periy  called  the  common  law,  because  it  was  common  to  the 
whole  nation:  and  soon  after  it  was  called  the  fbfo-rigk, 
t.  e.  the  people's  right.  * 

Alfred  was  styled  Anglicarum  legum  conditor :  and  when  the 
Danes,  on  the  conquest  of  the  kingdom,  had  introduced  their 
Jaws,  they  were  afterwards  destroyed ;  and  Edward  the  Con- 
fessor out  of  the  former  laws  composed  a  body  of  the  common 
WW  :  wherefore  he  is  called  bv  our  historians  Anglicarum 
legum  rest  it  n  tor.  Blount.  In  the  reign  of  Edw.  1.  Brit  ton 
wrote  his  learned  book  of  the  common  law  of  this  realm  ; 
which  was  done  by  the  king's  command,  and  runs  in  his  name' 
answerable  to  the  Institutions  of  the  Civil  Law,  which  Jus- 
tinian assumes  to  himself,  though  composed  by  others.  Staundj\ 


C  O  M 


C  O  M 


Prerov.  6*  21.    But  Justinian  ought  to  be  entitled  to  the  f 
honour!    as  the  Institutes  were  composed  by  his  direction. 
This  Rritton  is  mentioned  by  Gwin  to  have  been  bishop  of 
Hereford. 

Bracton,  a  great  lawyer,  in  the  time  of  Hen.  III.  wrote  a 
very  learned  treatise  of  the  common  law  of  Knghynd,  held  in 
o-reat  estimation  ;  and  he  was  said  to  be  lord  chief  justice  of 
the  kingdom.  Also  the  famous  and  learned  Glanvil,  lord  chief 
justice  in  the  reign  of  Hen.  II.  wrote  a  hook  of  the  common 
law,  which  is  said  to  be  the  most  ancient  composition  extant 
on  that  subject.  Besides  these,  in  the  time  of  Ed.  IV.  the 
renowned  lawyer  Littleton  wrote  his  excellent  book  of  English 
Tenures.  In  the  reign  of  King  James  the  First,  the  great 
oracle  of  the  law,  Sir  Edward  Coke,  published  his  learned  and 
laborious  Institutes  of  our  law,  and  commentary  on  Littleton. 
About  the  same  time  likewise  Dr.  Cowel,  a  civilian,  wrote  a 
short  Institute  of  our  laws.  In  the  reign  of  King  George  the 
First,  Dr.  Tho.  Wood,  a  civilian  and  common  lawyer,  and  at 
last  a  divine,  wrote  an  Institute  of  the  laws  of  England,  which 
is  something  after  the  manner  of  the  Institutes  of  the  Civil 

Law.  . 

To  conclude  the  whole  of  this  head,  the  late  learned  judge 
Blackstone  in  the  reign  of  George  the  Third,  published  his 
Commentaries  on  the  Laws  of  England,  the  best  analytic  and 
most  methodic  system  of  our  laws  which  ever  was  published. 
It  is  equally  adapted  for  the  use  of  students,  and  of  those  gen- 
tlemen who  choose  to  acquire  that  knowledge  of  our  laws  which 
is,  in  fact,  essentially  necessary  for  every  one.  See  particularly 
those  Commentaries',  vol  1.  p>  037-  and  vol  4.  p.  411.  on  this 
subject. 

COMMON  PLEAS,  commuuia  placila.*]  Is  one  of  the 
king's  courts  now  constantly  held  in  Westminster  Hall;  but  in 
aucfent  time  was  moveable,  as  appears  by  Magna  Ckarta, 
cap.  11.  Before  this  charter,  of  King  John  and  Hem  III. 
there  were  but  two  courts,  called  the  king's  courts,  viz.  the 
King  s  Bench  and  the  Exchequer,  which  were  then  styled 
Curia  Domini  Regis,  and  Aula  Regis,  because  they  followed 
the  court  of  the  Hug:  and  upon  the  grant  of  the  great  charter, 
the  court  of  Common  Pleas  was  erected  and  settled  in  one 
certain  place,  i.  e.  Westminster  Hall ;  and  after  that  all  the 
writs  ran  Quod  sit  coram  justiciar its  mcis  apud  Westm.;  whereas 
before,  the  party  was  required  by  them  to  appear  Coram  me 
rcl  jysticiariis  meis,  without  any  addition  of  place,  Sec.  But 
Sir  Edward  Coke  is  of  opinion,  in  his  preface  to  the  eighth 
report,  and  1  InsL  71.6.  that  the  court  of  Common  Pleas 
existed  as  a  distinct  court  before  the  Conquest;  and  was  not 
created  bv  Magna  Cbarta,  at  which  time  there  were  Justiciar^ 
de  Banco,  &c."  Though  before  this  act  Common  Pleas  might 
have  been  held  in  Banco  Regis ;  and  all  original  writs  were 
r et  u  r n  able  t  h  ere. 

According  to  Madox  the  origin  oF  the  court  of  Common 
Pleas  is  of  a  much  later  date  than  that  assigned  by  Lord  Coke. 
He  so  far  agrees  with  Lord  Coke  as  to  admit  that  the  Magna 
Churta  of  Hen.  III.  rather  confirmed  than  erected  the  Bank  or 
Common  Pleas;  and  that  such  a  court  was  in  being  several 
years  before  the  Magna  Charta  of  17  of  King  John,  though  it 
Was  then  first  made  stationary  :  hut  in  other  respects  Lord 
Coke  and  Mr.  Madox  differ  widely ;  for  the  latter  thinks  that 
some  time  after  the  conquest  there  was  one  great  and  supreme 
judicature,  called  the  Curia  Regis,  which  he  supposes  to  have 
been  of  Norman  and  not  Anglo-Saxon  original,  and  to  have 
E  \ereised  jurisdiction  over  common  as  well  as  other  pleas :  that 
the  Common  Pleas  and  Exchequer  were  gradually  separated 
from  the  Curia  Regis,  and  became  jurisdictions  wholly  distinct 
from  it ;  and  that  the  separation  of  the  Common  Pleas  began 
in  the  reign  of  Richard  I.  or  early  in  the  reign  of  King  John, 
and  was  Completed  hv  Hen.  III.  See  Mad.  Hint.  live.  Ift. 
54-9  :  folio  ed. :  3  Com.  37  i  *  Inst  99  i  I  ■&*  71.  b*  and  the 
note  there. 

By  the  2  and  3  W.  4.  c.  39-  the  act  for  uniformity  of  process 
in  the  superior  courts,  the  mode  of  proceeding  is  now  in  the 
Common  Picas  and  in  the  other  courts:   I.  I5y  writ  of  sum- 


mons if  the  defendant  is  not  held  to  bail.  2.  By  writ  of  capias  if 
he  is  held  to  bail,   3,  By  writ  of  detainer  in  case  of  a  prisoner. 

The  other  officers  of  the  Common  Pleas  are  the  Gustos  Bre. 
vium?  three  Prothonotaries  and  their  Secondaries,  the  Clerk 
of  the  Warrants,  Clerk  of  the  Essoins,  fourteen  Filacers,  four 
Kxigenters,  a  Clerk  of  the  Juries,  the  Chirographer,  Clerk  of 
the  Kings  Silver,  the  Clerk  of  the  Treasury,  Clerk  t»f  the  Sealj 
of  Outlawries,  and  the  Clerk  of  the  Inrolment  of  Fines  am} 
Recoveries,  Clerk  of  the  Errors,  &t\  The  Custos  Brevium  is 
the  chief  clerk  in  this  court,  who  receives  and  keeps  all  writs 
returnable  therein  ;  and  all  reeords  of  Nisi  Pritis,  which  are 
delivered  to  him  by  the  clerks  of  the  assize  of  every  circuit,  &c*, 
and  he  files  the  rolls  together,  and  carries  them  into  the  trea- 
sury of  records :  he  also  makes  out  exemplifications,  and  copies 
of  all  writs  and  records,  &c-  The  Prothonotaries  enter  and 
enrol  all  declarations,  pleadings,  judgments,  &c,  and  they  make 
out  all  judicial  writs  of  execution,  writs  of  privilege,  pre- 
cede ndos,  Sec.  The  Secondaries  are  assistants  to  the  Protho- 
notaries in  the  execution  of  their  offices  :  and  they  take 
minutes,  and  draw  up  all  orders  and  rules  of  court.  The 
Filacers,  who  have  the  several  counties  of  England  divided 
among  them*  make  out  all  mesne  process,  as  capias,  alias, 
pluries,  &c.  between  the  original  writ  and  the  declaration: 
and  they  make  all  writs  of  view,  &c.  The  Exi^enters  ap- 
pointed for  several  counties,  make  out  all  exigents  and  procla- 
mations in  order  to  outlawry.  The  Clerk  of  the  Warrants 
enters  all  warrants  of  attorney,  enrols  deeds  of  bargain  and 
sale,  and  estreats  all  issues.  The  Clerk  of  the  Essoins  keeps 
the  roll  of  the  essoins  wherein  he  enters  them,  and  non-suits, 
&c.  The  Clerk  of  the  Juries  makes  out  all  writs  of  habeas 
corpora  jurntof ,  for  juries  to  appear  \  and  he  enters  the  con- 
tinuances till  the  verdict  given.  The  Clerk  of  the  Treasury 
keeps  the  records  of  the  court,  and  makes  exemplifications  of 
records,  copies  of  issues,  judgments,  &c.  The  Clerk  of  the 
Seals  seals  all  writs  and  mesne  process ;  also  writs  of  outlawry 
and  supersedeas,  and  all  patents.  The  Clerk  of  the  Outlawries 
makes  out  the  writs  of  capias  uflagatum.  The  Clerk  of  the 
Errors  is  for  the  allowance  of  writs  of  error,  &c.  The  Clerk 
of  the  Inrolments  of  fines  and  recoveries,  returns  all  writs  of 
covenant,  writs  of  entry  and  seisin,  and  enrols  and  exemplifies 
tines,  &c.  The  Clerk  of  the  King's  Silver  enters  the  substance 
of  the  writ  of  covenant :  and  the'  Chirographer  ingrosseth  all 
fines,  and  delivers  the  indentures  to  the  parties,  &c. 

To  these  officers  may  he  added,  a  proctamator,  a  keeper j  of 
the  court,  cryer,  and  tipstaffs,  besides  the  warden  ofthe  Fktt* 
There  are  also  attormes  of  this  court,  whose  number  is  un- 
limited ;  none  may  plead  at  the  bar  of  the  court  in  term  time, 
or  sign  special  pleadings,  but  serjeants  at  law. 

COMMON  PRAYER,  Prcccs  Publico*. ~]    The  liturgy  or 
prayers  used  in  our  church.    It  is  the  particular  duty  of  clergy- 
men, every  Sundav,  &c.  to  use  the  public  form  of  prayer  pre- 
scribed by  the  Book  of  Common  Prayer ;  and  if  any  incumbent 
be  resident  upon  his  living,  as  he  ought  to  he,  and  keep  a 
curate,  he  is  obliged,  by  the  act  of  uniformity,  once  every 
month  at  least,  to  read  *  the  common  prayers  of  the  church, 
according  as  they  are  directed  by  the  Book  of  Common  Prayer, 
in  his  parish  church,  in  his  own  person  ;  or  he  shall  forfeit  Dt, 
for  everv  time  he  fails  therein.    Stat.  13  and  14  Car. 
Also  by 'that  stat.  the  Book  of  Common  Prayer  is  to  be  pro- 
vided in  every  parish,  under  the  penalty  of  Si.  a  month;  anU 
the  common  prayer  must  be  read  before  every  lecture ;  We 
whole  appointed  for  the  day,  with  all  the  circumstances  m 
ceremonies,  &c.    Ministers,  before  all  sermons,  are  toinovetli 
people  to  join  in  a  short  prayer  for  the  Catholic  church ;  f 
the  whole  congregation  of  Christian  people,  &c.  for  the  £Wg 
and  royal  family ;  the  ministers  of  God's  word,  nobility,  » 
-Unites,  and  whole  commons  of  the  realm,  &c.  ;  an%onc™ 
with  the  Lord's  Prayer,  Can.  55.  Refusing  to  use  the  Common 
Praver,  or  using  any  other  open  prayers,  &c.  is  punisbab le 
stat!  1  Eliz.  c.  2.  'See  tits.  Church,  Churchwarden,  larsw* 
Service,  and  Sacrament. 

C  OMMON  WEAL,  is  understood  in  our  law  to  be 
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publicum,  and  is  a  tiling  much  favoured  ■  and  therefore  the  law 
doth  tolerate  many  Jungs  to  be  done  for  common  good  which 
otherwise  might  not  be  done ;  and  hence  it  is,  that  monopolies 
are  void  in  law ;  and  that  bonds  and  covenants  to  restrain 
free  trade,  tillage,  or  the  like,  are  adjuged  void*  11  Co.  Hep. 
50 :  Ployd.  35  :  Shep.  Epit.  210. 

COMMORANCY,  cmnmorantia,  from  commoro.~}  An  abid- 
ing, dwelling,  or  continuing  in  any  place ;  as  an  inhabitant  oi  a 
house  in  a  nil,  &c.  Commorancy  consists  in  usually  lying  in  a 
certain  place,    4  Comm.  27&  See  tit.  Poor. 

COMMORTH,  or  COMORTH,  comortka.'}  From  the 
Brit,  eipnmorth,  i.  e.  subsidium,  a  contribution  which  was 
gathered  at  marriages,  and  when  young  priests  said  or  sung 
the  first  masses,  &c.  See  stat.  4  II.  \.  c.  27.  Hut  stat.  2(i  II.  8. 
c.  6.  prohibits  the  levying  any  such  in  Wales,  or  the  Marches, 
&&  Concl. 

COMMOTE,  in  Wales,  is  half  a  cantoreA  or  hundred,  con- 
taining fifty  villages.  Stat.  VVaUhv.  12  Ed.  1.  Wales  was 
anciently  divided  into  three  provinces ;  and  each  of  these 
were  again  subdivided  into  cant  reds,  and  every  canired  into 
commotes.  Doderige's  Hist.  Wal  jot.  2.  Commote  also  signi- 
fies a  great  seignnry  or  lordship,  and  may  include  one  or  divers 
manors.    Co.  Lit.  5. 

COMMONANCE.  The  commoners,  or  tenants,  and  inha- 
bitants, who  had  the  right  of  common,  or  commoning  in  open 
field,  &c.  were  formerly  called  the  communance.  CoweL 

COMMUNE  CONCILIUM  REGNI  ANGLIC  The 
common  council  of  the  kin*:  and  p.::>]l.-  nwmbk'd  in  parliament. 

COMMUNIA  PLAC1TA  NON  TENENDA  IN  SCAC- 
CARIO.  An  ancient  writ  directed  to  the  treasurer  and  barons 
of  the  Exchequer,  forbidding  them  to  hold  plea  between  common 
persons  (i.  e.  not  debtors  to  the  king,  who  alone  originally  sued 
and  were  sued  there)  in  that  court,  where  neither  of  the  parties 
belong  to  the  same*  Reg.  Grig.  187.  Hut  little  obedience 
would  perhaps  be  now  paid  to  such  a  writ,  was  any  officer  to 
dare  to  issue  ifc ;  for  the  Court  of  Exchequer  seems,  by  pre- 
scription, to  have  attained  a  concurrent  jurisdiction  in  civil 
suits  with  the  other  courts  in  Westminster-ball.  See  tits. 
Courts,  Exchequer.  And  now,  by  the  act  for  uniformity 
of  process,  2  and  3  W.  4.  c.  39.  the  Exchequer,  like  the  other 
courts,  can  only  entertain  suits  at  common  law  commenced  by 
writ  of  summons,  where  not  bailable,  or  by  writ  of  capias, 
where  bailable*    *STcc  Appendix  to  the  act. 

COMMUM  CUSTODLV  A  writ  which  anciently  lay 
for  the  lord,  whose  tenant  holding  by  knight's  service  died, 
and  left  his  eldest  son  under  age,  against  a  stranger  that 
entered  the  land,  and  obtained  the  ward  of  the  body.  F.X.B. 
89:  Beg.  Orig.  16*1.  Since  the  stat.  12  Car.  2."  c  24,  hath 
taken  away  wardships,  this  writ  is  become  of  no  use, 

COMMUNITY,  of  the  kingdom.    See  tit*  Commonalty. 

COMPANAGE,  Fr.]  All  kind  of  food,  except  bread  and 
drink  ;  and  >S' pel man  interprets  it  to  bo  (ptitpiid  lif'i  cum  pane 
Stfmitur.  In  the  manor  of  Eeskerton,  in  the  county  of  Not- 
tingham, some  tenants,  when  they  performed  their  boons  or 
work-days  to  the  lords,  had  three  boon  loaves  with  companage 
allowed  them.  Reg.  de  Thurgarton,  cited  in  Antiq.  Notting- 
ham. 

COMPANION  OF  THE  GARTER,  is  one  of  the  knights 
of  that  most  noble  order ;  at  the  head  of  which  is  the  king,  as 
sovereign.    See  stat*  24  H.  8.  c.  13.  and  tit.  Garter. 

COMPASS,  an  instrument  used  in  navigation,  by  the  direc- 
tion and  assistance  whereof  vessels  are  steered  to  the  most  dis- 
tant parts  of  the  world.  It  was  invented  soon  after  the  close 
of  the  holy  war,  and  thereby  navigation  was  rendered  more 
secure  as  well  as  more  adventurous,  the  communication  between 
remote  nations  was  facilitated,  and  they  were  brought  nearer 
to  each  other.  See  Roberts'  Hist.  Emp.  C.  V*  v.  1.  ?8.  See 
tit.  Longitude. 

COMPELATIVUM,  an  adversary  or  accuser.  Leg.  Athei- 
st an. 

COMPENSATION,  for  the  apprehension  of  criminals. 
This,  by  stat.  7  G.  4.  c.  64.  §  28.  may  b?  allowed  to  persons 


active  towards  the  apprehension  of  persons  charged  with 
murder,  maliciously  shooting  or  attempting  so  to  do,  stabbing 
or  cutting,  poisoning  or  administering  any  thing  to  procure 
miscarriage,  rape,  burglary,  felonious  housebreaking,  robbery, 
arson,  horse-stealing,  bullock-stealing,  sheep- stealing,  or  being 
accessary  before  the  fact  to  any  of  these  offences,  or  with 
receiving  stolen  property.  By  §  2Q.  the  order  for  such  com- 
pensation is  to  be  paid  by  the  sheriff  of  the  county  ;  and  bv 
§  SO.  if  any  man  be  killed  in  endeavouring  to  apprehend  any 
such  offender,  the  court  may  order  a  sum  to  be  paid  to  his  wife, 
child,  father,  or  mother,  according  to  the  circumstances  of  the 
case. 

COMPERTORIUM,  a  judicial  inquest  in  the  civil  law, 
made  by  delegates  or  commissioners,  to  find  out  and  relate  the 
truth  of  a  cause.    Paroch.  Antiq.  575. 

COMPOSITION,  composition  An  agreement  or  contract 
between  a  parson,  patron,  and  ordinary,  &c.  for  money  or 
other  thing  in  lieu  of  tithes.  Land  may  be  exempted  from  the 
payment  of  tithes,  where  compositions  have  been  made ;  and 
real  compositions  for  tithes  are  to  be  made  by  the  concurrent 
consent  of  the  parson,  patron,  and  ordinary.  Real  compo- 
sitions are  distinguished  from  personal  contracts ;  for  a  compo- 
sition called  a  personal  contract  is  only  an  agreement  between 
the  parson  and  the  parishioners,  to  pay  so  much  instead  of 
tithes ;  and  though  such  agreement  is  confirmed  by  the  ordi- 
nary, yet  (if  the  parson  is  not  a  party)  that  doth  not  make  it  a 
real  composition,  because  he  ought  to  be  a  party  to  the  deed  of 
composition*  March*!:  Rep.  87*  The  compositions  for  tit  lies 
made  by  the  consent  of  the  parson,  patron,  and  ordinary,  by 
virtue  of  stat.  IB  Eliz.  c.  10.  shall  not  bind  the  successor,  unless 
made  for  twenty-one  years,  or  three  lives,  as  in  case  of  leases 
of  ecclesiastical  corporations,  &c.  Compositions  were  at  first  for 
a  valuable  consideration,  so  that  though,  in  process  of  time, 
upon  the  increase  of  the  value  of  the  lands,  such  compositions 
do  not  amount  to  the  value  of  the  tithes,  yet  custom  prevails, 
and  from  hence  arises  what  we  call  a  modus  deeimandi.  Hob. 
29.    See  farther  tit.  Tithes. 

The  word  composition  hath  likewise  another  meaning,  L  e. 
deeisio  litis.  Compositions  were  in  ancient  times  allowed  for 
crimes  and  offences,  even  for  murder. — An  expedient  employed 
by  the  civil  magistrate,  in  order  to  set  some  bounds  to  the 
violence  of  private  revenge.  This  custom  may  be  traced  back 
to  the  ancient  Germans.  Tacit,  de  Morib.  Ger.  c.  21  :  Lord 
Nairn's  Hist.  Law.  Tr.  E  0.  41,  49,  Szc. 

COMPOSITIO  MENSURARUM,  is  the  title  of  an 
ancient  ordinance  for  measures  not  printed. 

COMPOUNDING  FELONY,  or  theft-bote,  is  where  the 
party  robbed  not  only  knows  the  felon,  but  also  takes  his  goods 
again,  or  other  amends  upon  agreement  not  to  prosecute.  4  Bt. 
Com.  133.  It  was  formerly  held  to  make  a  man  an  accessary; 
but  is  now  punished  only  with  line  and  imprisonment.  1  Haivk. 
P.  C.  c.  59.  §6:2  HalFs  Hist.  400.  To  take  any  reward 
for  helping  a  person  to  stolen  goods,  without  bringing  the 
offender  to  justice,  is  made  felony  by  7  and  8  G.  4.  c.  29.  §  58. 
And  to  advertise  a  reward  for  the  return  of  things  stolen,  or 
printing  or  publishing  such  advertisement,  incurs  a  penalty  of 
50/.  by  §  59.  of  the  same  statute.  See  tits.  Advertisement ;  and 
also  Felony,  Misprision. 

COMPOUND  QUI  TAM  ACTIONS.  By  13  Eliz.  c.  5. 
no  informer  shall  compound,  or  agree  with  the  defendant,  but 
after  answer  made  in  court,  nor  after  answer  but  by  consent 
of  the  court,  on  pain  of  pillory,  and  disability  to  sue  in  any 
penal  statute,  and  10/.  fine.  But  it  is  no  offence  to  compound 
a  misdemeanor,  for  the  party  injured  may  maintain  an  action 
to  recover  compensation  in  damages.  Cr.  C.  C.  Q(h  Ed*  p.  140. 
And  compounding  offences  only  cognizable  before  magistrates 
on  summarv  jurisdiction  is  not  within  the  statute  of  Eliz. 

1   RcV  A.  !>H(>. 

COMPRINT.  A  surreptitious  printing  of  another  book- 
seller's copy,  to  make  gain  thereby,  which  was  contrary  to  com- 
mon law,  and  is  now  restrained  by  statute.  See  tit.  Literary 
Property. 
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COMPROMISE,  compromissum.'}  A  mutual  promise  of  two 
or  more  parties  at  difference,  to  refer  the  ending  of  their  con- 
troversy to  arbitrators;  and  JVest  says  it  is  the  faculty  or  power 
of  pronouncing  sentence  between  persons  at  variance,  given 
to  arbitrators  by  the  parties'  private  consent-  JVest  Syrno^  t< 

Any  adjustment  of  claims  in  dispute  by  mutual  concession, 
without  resort  to  the  law,  is  a  compromise.  As  to  the  effect  of 
a  compromise  on  the  attorney's  lien  for  costs,  see  Tidd,  338. 
{9th  ed.) 

COMPTROLLER,  is  one  who  observes  and  examines  the 
accounts  of  collectors  of  public  money.    Scotch  DicL 

Comptroller  of  the  Pipe,  is  an  officer  of  the  Exchequer,  that 
writeth  out  summonses  twice  every  year  to  the  sheriffs,  to  levy 
the  farms  and  debts  of  the  Pipe,  and  also  keepeth  a  contra- 
rollment  of  the  Pipe.    Scotch  Diet 

COMPURGATOR.  One  that  by  oath  justifies  another's 
innocence.  Compurgators  were  introduced  as  evidence  in  the 
jurisprudence  of  the  middle  ages.  Their  number  varied  accord- 
ing to  the  importance  of  the  subject  in  dispute,  or  the  nature 
of  the  crime  with  which  a  person  was  charged.  Dti  Cange, 
vac.  Juramentum,  vol.  3,  p.  1599-  See  Oath,  and  3  Comm. 
342:  I  Comm.  361-407-  See  also  tits.  Clergy,  Wager  of' 
Jjut\ 

COMPUTATION,  com  put  at  to. ]  The  true  account  and 
construction  of  time  ;  and  to  the  end  neither  party  to  an 
agreement,  Sec.  may  do  wrong  to  the  other,  nor  the  determi- 
nation of  time  be  left  at  large,  it  is  to  be  taken  according  to 
the  just  judgment  of  the  law.  A  deed  dated  the  20th  day  of 
August,  to  hold  from  the  day  of  the  date,  shall  be  construed 
to  begin  on  the  21st  day  of  August;  but  if  in  the  habendum 
it  be  to  hold  from  the  making,  or  from  thenceforth,  it  shall 
begin  on  the  day  delivered.  1  Inst  46:  5  Rep.  1.  If  an  in- 
denture of  lease  dated  the  4th  day  of  July,  made  for  three 
vears  from  thenceforth,  be  delivered  at  four  of  the  clock  in  the 
afternoon  of  the  said  4th  day  of  July,  the  lease  shaU  end  the 
3d  day  of  July  in  the  third  year;  and  the  law  in  this  com- 
pufathn  rejects  all  fractions  or  divisions  of  the  day.  See  Day, 
Month,  Year,  Time,  Age,  #c.  $c- 

Computation  of  miles  after  the  English  manner  is  allowing 
5280  feet,  or  176'0  yards  to  each  mile  ;  and  the  same  shall  be 
reckoned  not  by  straight  lines,  as  a  bird  or  arrow  may  fly*  but 
acccording  to  the  nearest  and  most  usual  way.  Cro.  Eliz. 
•See  Mile.  Where  the  assignor  of  u  public-house  in  London 
covenanted,  that  he  would  not  keep  a  public-house  within  the 
distance  of  half  a  mile  from  the  premises  assigned,  it  was  held 
that  the  half-mile,  as  mentioned  in  the  covenant,  imported 
half  a  mile  measured  by  the  nearest  way  of  access  between  the 
premises  assigned,  and  any  public- house  afterwards  kept  by  the 
assignor.  Leigh  v.  Hindi  9  Barn.  #  C.  774 :  and  see  2  Stork. 
Ca.  f>9.  And  as  to  the  computation  of  miles  under  the  reform 
act,  §27.  which  requires  residence  within  seven  miles,  see 
Russell  on  the  Act.  %  %  The  revising  barristers  under 
the  act  held  different  opinions  as  to  the  mode  of  computation, 
some  holding  it  should  be  the  straight  line,  as  the  bird  flies, 
others  by  the  nearest  mode  of  access. 

COM  PC  TO,  Lat.~\  A  writ  to  compel  a  bailiff  receiver,  or 
accountant,  to  yield  up  his  accounts:  it  is  founded  on  the 
statute  of  JVestm.  2.  cap.  12.  And  also  lies  against  guardians, 
tkc.  Beg.  Orig.  135.  There  is  also  a  rate  to  compute  principal 
and  interest  granted  in  actions  on  bills  and  notes,  which  refers 
it  to  the  master  to  compute  the  principal  and  interest  due  in 
case  of  judgment  by  default,  and  thereby  saves  the  expence  of 
a  writ  of  inquiry  before  a  sheriff's  jury. 

CONCEALERS,  concclators,  so  called  a  con  eel ando,v&  mans 
a  movendo,  by  an  antiphrasisf\  Such  as  were  used  to  find  out  con- 
cealed lands,  2.  e.  such  lands  as  are  privily  kept  from  the  king  by 
common  persons,  having  nothing  to  show  for  their  title  or  estate 
therein.  See  stat.  3Q  Eliz.  c.  23.  There  are  concealers  of  crime; 
and  as  to  concealing  treason,  cvc.  see  tit.  Misprision. 

CON  CESS  I,  /  have  granted.  A  word  of  frequent  use  in 
conveyances,  creating  a  covenant  in  law,  as  dedi  (I  have  given,) 
makes  a  warranty.    Co  Lit  38 1.    This  word  is  of  a  general 


extent,  and  said  to  amount  to  a  grant,  feoffment,  lease  and 
release,  &c.    2  Saund.  £)(>. 

CONCESSIT  SOLVERE.  This  is  an  action  of  debt  upon 
.simple  contract,  and  lies  by  custom  in  the  courts  of  the  titles 
of  London  and  Bristol,  and  the  great  sessions  in  Wales, 
Sir.  lf)8.  Vast  hall  v.  Sparing.  The  courts  of  great  session  in 
Wales  are  abolished  by  1  IV.  4-.  c.  70.  §  \  3.  The  present  form 
of  declaring  in  this  action  in  London  is,  that  the  defendant,  in 
consideration  of  divers  sums  of  money  before  that  time  due 
and  owing  from  the  said  defendant  to  the  said  plaintiff,  and 
then  in  arrear  and  unpaid,  granted  and  agreed  to  pay  [eoncu&i 
solvere)  to  the  said  plaintiff  100/.  where  and  when  the  same 
should  afterwards  be  demanded,  yet,  &e.  And  this  general 
form  has  been  held  good  upon  a  writ  of  error.  1  Rot.  Abr.  56'i. 

21:2  Lord  Raym.  1 .  32.  Story  v.  Atkins.  In  the  court  of 
great  sessions  in  Wales,  the  form  of  declaring  in  this  action  is 
still  more  general ;  for  there  it  is  sufficient  merely  to  state  that 
the  defendant,  on,  ike.  at,  &e,  granted  to  pay  to  the  plaintiff 
such  a  sum  of  money,  without  adding  any  thing  more.  But 
to  prevent  a  surprise  upon  the  defendant  from  this  very  general 
way  of  declaring,  it  is  necessary  for  the  plaintiff  to  give  notice 
in  writing  of  the  particular  cause  of  action.  J t  is  observable, 
however,  that  in  a  case,  39  H.  6.  2Q.  abridged  Bro.  LomhiuU. 
it  is  said  that  it  was  agreed  for  law,  that  in  debt  in  London 
upon  a  concessit  solvere  by  the  custom,  the  declaration  shall  be, 
that  for  merchandizes  to  him  before  sold  he  granted  to  pay  10/., 
so  that  the  merchandize  must  be  mentioned  in  this  action  of 
debt,  or  the  defendant  may  wage  his  law,  Bro.  Ley,  Gager,6$. 
It  does  not  lie  against  executors  or  administrators,  because  as 
they  are  presumed  to  be  ignorant  of  the  contract  made  by  their 
testator  or  intestate,  they  cannot  wage  their  law,  Q  Rep.  87.4. 
Pinchon's  case,  Sti.  199  *:  Hodges  v.  Jane,  ibid,  Oreswhh 
v.  Amery.  However,  if  the  action  be  brought  against  an 
executor  or  administrator,  he  must  demur;  for  it  cannot  be 
taken  advantage  of  in  arrest  of  judgment,  or  upon  error. 
Plorvd.  182.  Norwood  v.  Read  :  l  augh.  9~.  100.  and  the 
authorities  there  cited :  by  the  custom  of  London,  indeed,  a 
defendant  cannot  wage  his  law  in  this  action ;  1  Wils.  277- 
Gunn  v.  Mac/cherry  ;  and  therefore  it  lies  there  against  an 
executor  or  administrator,  upon  a  contract  made  with  the 
deceased.  8  Rep.  12<>.  a.  The  city  of  London  s  case,  5  Rep> 
82.  b. :  SneUings  casej  Cro.  Elix.  409-  S.  C.  See  Williams  v, 
Saunders,  1  Co.  n.  2. 

COXCIONATORES.  Common-council  men,  freemen, 
called  to  the  hall  or  assembly,  as  most  worthy. — Quodam  tem- 
pore cum  convert  issent  concionatores  a  pud  London,  &c.  Histor, 
Eli  en.  edit.  Gale,  c.  4(5. 

CONCLUSION,  conclusion  Is  when  a  man  by  his 00 
act  upon  record  hath  charged  himself  with  a  duty  or  ether 
thing,  or  confessed  any  matter  whereby  he  shall  be  concluded: 
as  if  a  sheriff  returns  that  he  hath  taken  the  body  upon  captas, 
and  hath  not  the  body  in  court  at  the  day  of  the  return  of  the 
writ;  bv  this  return  the  sheriff  is  concluded  from  plea  of  escape, 
&C-  Terms  de  la  Ley.  In  another  sense,  this  word  conclmw 
signifies  the  end  of  any  plea,  replication,  &c.,and  a  plea  tome 
writ  is  to  conclude  to  the  writ;  a  plea  in  bar,  to  conclude  to 
the  action,  &c.  Sec  tit.  Pleading.— And  as  to  the  conclusion 
of  Deeds ,  see  tit.  Deeds. 

CONCORD,  concordia.2  Is  an  agreement  made  between 
two  or  more  upon  a  trespass  committed,  and  is  divided  intu 
concord  executory  and  concord  executed.  Ploml.  5,  6.  8.  1JieS£ 
concords  and  agreements  are  by  way  of  satisfaction  for  1 1 
trespass,  &c     See  tits.  Accord,  Satisfaction.  t 

Concord  is  also  an  agreement  between  parties,  who  lnten 
the  levying  of  a  fine  of  lands  one  to  the  other,  how  and  in 
manner  the  lands  shall  pass :  it  is  the  foundation  and  substance 
of  the  fine  taken  and  acknowledged  by  the  party  before  one  01 
the  judges  of  C.  B.,  or  by  commissioners  in  the  country.  » 
tit.  Fine.  r  j 

CONCUBA  RIA,  a  fold,  pen,  or  place  where  cattle  he. 

CONXUBEANT,  lying  together.    Stat.  1  //•  7-  ft 

CONC  UBI  NAG  E,  concubtnatus.~\    In  common  acceptation. 
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the  keeping  of  a  harlot  or  concubine  ;  but  in  a  legal  sense,  it  is 
used  as  an  exception  against  her  that  sueth  for  dower,  alleging 
thereby  that  she  was  not  a  wife  lawfully  married  to  the  party 
In  whose  land  she  seeks  to  be  endowed,  but  his  concubine. 
Brit.  c.  107:  Bract,  lib.  4-.  tract.  6\  c.  8,  There  was  a  con- 
cubinage allowed  in  Scripture  to  the  patriarchs,  secundum 
legem  matrimonii,  Sec.  Blount. 

CONDKUS,  from  the  Fr.  conduirc,  to  conduct.]  Such 
as  stand  upon  high  places  near  the  sea- coast,  at  the  time  of 
herring-fishing,  to  make  signs  with  boughs,  &c.  to  the  fisher- 
men at  sea,  which  way  the  shoals  of  herrings  pass ;  for  this 
may  be  better  discovered  by  such  as  stand  upon  some  high  cliff 
on  the  shore,  by  reason  of  a  kind  of  blue  colour  which  the  her- 
rings cause  in  the  water,  than  by  those  that  are  in  the  ships  or 
boats  for  fishing.  These  are  otherwise  called  hucrs  and 
bat  leers,  directors  and  guide  rs.    See  slat.  I  Jac.  L  c.  23. 

CONDITION. 

Conditio^  A  restraint  annexed  to  a  thing,  so  that  by  the 
non -performance,  the  party  to  it  shall  receive  prejudice  and 
loss;  and  by  the  performance,  commodity  and  advantage.  Or 
it  is  a  restriction  of  men's  acts,  qualifying  or  suspending  the 
same,  and  making  them  uncertain  whether  they  shall  take  effect 
or  not.  Also  it  is  defined  to  be  what  is  referred  to  an  uncer- 
tain chance,  which  may  happen  or  not  happen.  West's  Svmb. 
pari  1 .  lib.  2.  §  1 5& 

A  condition  is  also  defined  to  he  a  kind  of  law  or  bridle,  an- 
nexed to  one's  act,  staying  or  suspending  the  same*,  and  making 
it  uncertain  whether  it  shall  take  effect  or  no;  or  it  is  a  modus, 
a  quality,  annexed  by  him  that  hath  estate,  interest,  or  right 
to  the  land,  &c.  whereby  an  estate,  &c.  may  cither  be  created, 
defeated,  or  enlarged,  upon  an  uncertain  event.  This  differs 
from  a  limit  at  ion,  winch  is  the  hounds  or  compass  of  an  estate, 
or  the  time  how  long  an  estate  shall  continue.  Shep.  Touchst. 
117-    See,  tit.  Limitation. 

A  condition  may  be  also  considered  as  one  of  the  terms  upon 
which  a  grant  may  he  made:  in  this  sense  a  condition  in  a  deed 
is  a  clause  of  contingency,  on  the  happening  of  which  the  estate 
granted  may  be  defeated,    2  Comm.  299. 

Of  conditions  there  are  divers  kinds,  viz*  conditions  in  deed, 
or  express;  and  in  law,  or  implied  ;  conditions  precedent,  and 
subsequent;  conditions  inherent ,  and  collateral,  &c, 

A  condition  in  a  deed,  ur  express,  is  that  which  is  joined  by 
express  words  to  a  feoffment,  lease,  or  other  grant ;  as  if  a  man 
makes  a  lease  of  lands  to  another,  reserving  a  rent  to  be  paid  at 
such  a  feast,  upon  condition  if  the  lessee  fail  in  payment  at  the 
day,  then  it  shall  be  lawful  for  the  lessor  to  enter.  Cuttdithm 
in  hue,  or  implied,  is  when  a  person  grants  another  an  office, 
as  that  of  keeper  of  a  park,  steward,  bailiff,  &c.  for  term  of 
life :  here,  though  there  be  no  condition  expressed  in  the  grant, 
yet  the  law  makes  one,  which  is,  if  the  grantee  do  not  justlv 
execute  all  things  belonging  to  the  office,  it  shall  be  lawful 
for  the  grantor  to  enter  and  discharge  him  of  his  office. 
Lit.  lib.  3.  c.5. 

Condition  precedent  is  when  a  lease  or  estate  is  granted  to  one 
for  life,  upon  condition  that  if  the  lessee  pay  to  the  lessor  a  cer- 
tain sum  at  such  a  day,  then  he  shall  have  fee  simple;  in  this 
case  the  condition  precedes  the  estate  in  fee,  and  on  perform- 
ance thereof  gains  the  fee  simple-  Condition  subsequent  is  when 
a  man  grants  to  another  his  manor  of  Dale,  Sec.  in  fee,  upon 
condition  that  the  grantee  shall  pay  to  him  at  such, a  day  such 
&  certain  sum,  or  that  his  estate  shall  cease:  here  the  condition 
is  subsequent,  and  following  the  estate,  and  upon  the  perform- 
ance thereof  continues  and  preserves  the  same ;  so  that  a  condi- 
tion precedent  doth  get  and  gain  the  thing  or  estate  made  upon 
condition  by  the  performance  of  it ;  as  a  condition  subsequent 
keeps  and  continues  the  estate  by  the  performance  of  the  con- 
dition. 1  Inst.  201.  327  Terms  de  la  Ley.  If  one  agree  with 
another  to  do  such  an  act,  and  for  the  doing  thereof  the  other 
shall  pay  so  much  money;  here  the  doing  the  act  is  a  condition 
precedent  to  the  payment  of  the  money,  and  the  party  shall 
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not  be  compelled  to  pay  till  the  act  is  done :  but  where  a  day 
is  appointed  for  the  payment  of  money,  which  day  happens 
before  the  thing  contracted  for  can  be'  performed/ there  the 
money  may  be  recovered  before  the  thing  is  done ;  for  here  it 
appears  that  the  party  did  not  intend  to  make  the  perform- 
ance of  the  thing  a  condition  precedent.  3  Salk.  <)5.  See 
f*jsf,  t  IV. 

Inherent  conditions  are  such  as  descend  to  the  heir  with  the 
land  granted,  &c. 

A  collateral  condition  is  that  which  is  annexed  to  any  colla- 
teral aet. 

Conditions  are  likewise  affirmative,  which  consist  of  doing  : 
negative,  which  consist  of  not  doing:  some  are  farther  said  to  be 
restrictive,  for  not  doing  a  thing ;  and  some  compulsory,  as  that 
the  lessee  shall  pay  the  rent,  &c. 

Also  some  conditions  are  single,  to  do  one  thing  only;  some 
copulative,  to  do  divers  things  ;  and  others  disjunctive,  where 
one  thing  of  several  is  required  to  be  done.  Co.  Lit.  201.  See 
farther  She  p.  Touch.  117*  &c. 

As  to  certain  estates  on  condition  expressed  or  implied,  see 
more  particularly  tits.  Mortgage,  Statute-Merchant,  Elegit. 

Among  these  several  kinds  of  conditions,  the  cases  which 
most  frequently  occur  fall  under  the  distinctions  of  conditions 
precedent  and  subsequent.  We  shall,  therefore,  speak  of  them 
more  at  large  under  the  following  divisions;  wherein  shall  be 
considered,  in  the  first  place,  generally, 

I.  1.  Of  Estates  on  Conditions  implied;  and  2.  On  Con- 
ditions expressed. — Then  more  particularly, 
II.  To  what  Conditions  may  be  annexed  ;  what  Condition* 
are  good  ;  and  by  what  f  Fords  they  may  be  created, 

III.  What  shall  be  a  good  Performance  of  a  Condition; 

and  in  what  Manner  the  Breach  of  it  must  be  taken 
Advantage  of. 

IV.  Of  Conditions  precedent  and  subsequent, 

I.  1.  Of  Estates  on  Conditions  implied — Estates  upon  con- 
dition implied  in  taw  are  where  a  grant  of  an  estate  has  a  con- 
dition annexed  to  it  inseparably,  from  its  essence  and  constitu- 
tion; although  no  condition  be  expressed  in  words.  As  if  a 
grant  be  made  to  a  man  of  an  office  generally,  without  adding 
other  words  ■  the  law  tacitly  annexes  hereto  a  secret  condition, 
that  the  grantee  shall  duly  execute  his  office  (Lit.  §  378.) ;  on 
breach  of  which  condition  it  is  lawful  for  the  grantor,  or  his 
heirs,  to  oust  him,  and  grant  to  another  person.  Lit.  §  379. 
For  an  office,  either  public  or  private,  may  be  forfeited  by  mis- 
user,  or  non-user,  both  of  which  are  breaches  of  this  implied 
condition.  By  mis-user,  or  abuse;  as  if  a  judge  takes  a  bribe, 
or  a  park-keeper  kills  deer  without  authority.  By  non -user,  or 
neglect  ;  which  in  public  offices,  that  concern  the  administra- 
tion of  justice,  or  the  commonwealth,  is  of  itself  a  direct  and 
immediate  cause  of  forfeiture  ;  but  non-user  of  a  private  office 
is  no  cause  of  forfeiture,  unless  some  special  damage  is  proved  to 
be  occasioned  thereby.  Co.  Lit.  233.  For  in  the  one  case 
delay  must  necessarily  be  occasioned  in  the  affairs  of  the  public, 
which  require  a  constant  attention ;  but,  private  offices  not 
requiring  so  regular  and  unremitted  a  service,  the  temporary 
neglect  of  them  is  not  necessarily  productive  of  mischief,  upon 
which  account  some  special  loss  must  be  proved,  in  order  to 
vacate  these.  Franchises  also,  being  regal  privileges  in  the 
hands  of  a  subject,  are  held  to  be  granted  on  the  same  con- 
dition of  making  a  proper  use  of  them,  and  therefore  they  may 
be  lost  and  forfeited,  like  offices,  either  bv  abuse  or  by  neglect 
9  Rep.  50, 

Upon  the  same  principle  proceed  all  the  forfeitures  which 
are  given  by  law  of  life-estates  and  others,  for  any  acts  done 
by  the  tenant  himself,  that  are  incompatible  with  the  estate 
which  he  holds.  As  if  tenant  for  life  or  years  enfeoff  a  stranger 
in  fee  simple:  this  is,  by  the  common  law,  a  forfeiture  of  their 
several  estates ;  being  a  breach  of  the  condition  which  the  law 
annexes  thereto,  viz*  that  thev  shall  not  attempt  to  create  a 
2  L 
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greater  estate  than  they  themselves  are  entitled  to,  Co.  Lit.  215. 
So  if  any  tenants  for  years,  for  life,  or  in  fee,  commit  a  felony, 
the  king  or  other  lord  of  the  fee  is  entitled  to  have  their  tene- 
ments, because  their  estate  is  determined  by  the  breach  of  the 
condition,  "that  they  shall  not  commit  felony/'  which  the  law 
tacitly  annexes  to  every  feudal  donation, 

2.  On  Conditions  expressed.— An  estate  on  condition  ex- 
pressed in  the  grant  itself,  is  where  an  estate  is  granted  either 
in  fee  simple  or  otherwise,  with  an  express  qualification  an- 
nexed, whereby  the  estate  granted  shall  either  commence,  he 
enlarged,  or  be  defeated*  upon  performance  or  breach  of  such 
qualification  or  condition,    Co.  Lit.  20 1 . 

These  conditions  are,  therefore,  either  precedent  or  subse- 
quent. Precedent  are  such  as  must  happen  or  he  performed 
before  the  estate  can  vest  or  be  enlarged ;  subsequent  are  such, 
by  the  failure  or  non-performance  of  which  an  estate  already 
vested  may  be  defeated.  Thus,  if  an  estate  for  life  be  limited 
to  A.  upon  his  marriage  with  B,,  the  marriage  is  a  precedent 
condition,  and  till  that  happens  no  estate  is  vested  in  A, 
Show.  P.  C.  S3.  &c.  Or  if  a  man  grant  to  his  lessee  for  years, 
that  upon  payment  of  an  hundred  marks  within  the  term  he 
shall  have  the  fee,  this  also  is  a  condition  precedent,  and  the  fee 
simple  passeth  not  till  the  hundred  marks  be  paid.  Co.  Lit.  217- 
But  if  a  man  grant  an  estate  in  fee  simple,  reserving  to  himself 
and  his  heirs  a  certain  rent,  and  that,  if  such  rent  be  not  paid 
at  the  times  limited,  it  shall  be  lawful  for  him  or  his  heirs  to 
re-enter,  and  avoid  the  estate :  in  this  case  the  grantee  and 
his  heirs  have  an  estate  upon  condition  subsequent,  which  is 
defeasible,  if  the  condition  be  not  strictly  performed.  Lit.  §  225, 
See  post,  IV. 

To  this  class  may  also  be  referred  all  base  fees  and  fee  sim- 
ples conditional  at  the  common  law.  Thus  an  estate  to  a  man 
and  his  heirs,  tenants  of  the  manor  of  Date,  is  an  estate  on  con- 
dition that  he  and  his  heirs  continue  tenants  of  that  manor. 
And  so,  if  a  personal  annuity  be  granted  at  this  day  to  a  man 
and  the  heirs  of  his  body  ;  as  this  is  no  tenement  within  the 
stat.  of  Wesim.  2,  it  remains,  as  at  common  law,  a  fee  simple,  on 
condition  that  the  grantee  has  heirs  of  bis  body.  Upon  the 
same  principle  depend  all  determinable  estates  of  freehold,  as 
durante  viditifate,  Sec.  These  are  estates  upon  condition  that 
the  grantee  do  not  marry,  and  the  like ;  and  on  the  breach  of 
any  of  these  subsequent  conditions,  by  the  failure  of  the  con- 
tingencies, by  the  grantee  not  continuing  tenant  of  the  manor 
of  Dale,  by  not  having  heirs  of  his  body,  or  by  not  continuing 
sole,  the  estates  which  were  respectively  vested  in  each  grantee 
are  wholly  determined  and  void, 

A  distinction  is,  however,  made  between  a  condition  in  deed 
and  a  limitation,  which  Littleton,  §  380.  1  Inst.  234,  denomi- 
nates also  a  condition  in  taw.  For  when  an  estate  is  so  ex- 
pressly confined  and  limited  by  the  words  of  its  creation,  that 
it  cannot  endure  for  any  longer  time  than  till  the  contingency 
happens  upon  which  the  estate  is  to  fail,  this  is  denominated  a 
limitation ;  as  when  land  is  granted  to  a  man  so  long  as  he  is 
parson  of  Dale,  or  while  he  continues  unmarried,  or  until  out 
of  the  rents  and  profits  he  have  made  500/.,  and  the  like  ;  in 
such  case  the  estate  determines  as  soon  as  the  contingency 
happens  (when  he  ceases  to  be  parson,  marries  a  wife,  or  has 
received  the  500/.)  ;  and  the  next  subsequent  estate,  which  de- 
pends upon  such  determination,  becomes  immediately  vested, 
without  any  act  to  be  done  by  him  who  is  next  in  expectancy. 
See  10  Hep.  11.  But  when  an  estate  is,  strictly  speaking,  upon 
condition  in  deed  (as  if  granted  expressly  upon  condition  to  be 
void  upon  the  payment  of  10/,  by  the  grantor,  or  so  that  the 
grantee  continues  unmarried,  or  provided  he  goes  to  York,  Sec), 
the  law  permits  it  to  endure  beyond  the  time  when  such  con- 
tingency happens,  unless  the  grantor,  or  his  heirs  or  assigns, 
take  advantage  of  the  breach  of  the  condition,  and  make  either 
an  entry  or  a  claim,  in  order  to  avoid  the  estate.  Lit.  §  347  : 
Stat.  3  //.  8.  c.  34.  See  10  Rep.  42.  Yet  though  strict  words 
of  condition  be  used  in  the  creation  of  the  estate,  if  on  breach 
of  the  condition  the  estate  be  limited  over  to  a  third  person,  and 


does  not  immediately  revert  to  the  grantor  or  his  represents- 
lives  (as  if  an  estate  be  granted  by  A.  to  H.,  on  condition  that 
within  two  years  B.  intermarry  with  (\,  and  on  failure  thereof 
then  to  D.  and  his  heirs)  ;  this  the  law  construes  to  be  a  limita- 
tion, and  not  a  condition;  1  Vent.  202  ;  because  if  it  were  a 
condition,  then,  upon  the  breach  thereof,  only  A.  or  his  repre- 
seutatives could  avoid  the  estate  by  entry,  and  so  D/s  remain 
der  might  be  defeated  by  their  neglecting  to  enter;  but  when 
it  is  a  limitation  the  estate  of  B.  determines,  and  that  of  D, 
commences,  and  he  may  enter  on  the  lands  the  instant  that 
the  failure  happens.  So  also,  if  a  man  by  his  will  devises 
lands  to  his  heir  at  law,  on  condition  that  he  pays  a  sum  of 
money,  and,  for  non-payment,  devises  it  over,  this  shall  fe 
considered  as  a  limitation  ;  otherwise  no  advantage  could  he 
taken  of  the  non-payment,  for  none  but  the  heir  himself  could 
have  entered  for  a  breach  of  condition.  Cro.  Eliz.  c205: 
1  Rol.Abr.  41  i. 

In  all  these  instances  of  limitations  or  conditions  subsequent 
it  is  to  be  observed,  that  so  long  as  the  condition,  either  express 
or  implied,  either  in  deed  or  in  law,  remains  unbroken,  the 
grantee  may  have  an  estate  of  freehold  ■  provided  the  estate 
upon  which  such  condition  is  annexed  be  in  itself  of  a  freehold 
nature  ;  as  if  the  original  grant  express  either  an  estate  of  in- 
heritance or  for  life,  or  no  estate  at  all,  which  is  constructively 
an  estate  for  life.  For  the  breach  of  these  conditions  being 
contingent  and  uncertain,  this  uncertainty  preserves  the  free- 
hold ;  Co.  Lit.  42  ;  because  the  estate  is  capable  to  last  forever, 
or  at  least  for  the  life  of  the  tenant,  supposing  the  condition  tn 
remain  unbroken.  But  where  the  estate  is,  at  the  utmnst,  a 
chattel  interest,  which  must  determine  at  a  time  certain,  and 
may  determine  sooner  (as  a  grant  for  ninety-nine  years,  pro* 
vided  A,  B.  and  C,  or  the  survivor  of  them,  shall  so  long  live), 
this  still  continues  a  mere  chattel,  and  is  not,  by  such  its  uncer- 
tainty, ranked  among  estates  of  freehold. 

These  express  conditions,  if  they  be  impossible  at  the  time 
of  their  creation,  or  afterwards  become  impossible  by  the  act  of 
God,  or  the  act  of  the  feoffor  himself,  or  if  they  be  contrary  to 
law,  or  repugnant  to  the  nature  of  the  estate,  are  void.  In 
any  of  which  cases,  if  they  be  conditions  subsequent}  that  k 
to  be  performed  after  the  estate  is  vested,  the  estate  shall 
become  absolute  in  the  tenant.  As  if  a  feoffment  be  made  ton 
man  in  fee  simple,  on  condition,  that  unless  he  goes  to  Rome 
in  twenty -four  hours ;  or  unless  he  marries  with  A.  fry 
such  a  day  (within  which  time  the  woman  dies,  or  the  Wur 
marries  her  himself)  ■  or  unless  he  kills  [mother;  or  in  case  hu 
I  aliens  in  fee;  that  then  and  in  any  of  such  cases  the  estate 
shall  be  vacated  and  determined  :  here  the  condition  is  uwrf,and 
the  estate  made  absolute  in  the  feoffee;  for  he  hath,  by  the 
grant,  the  estate  vested  in  him,  which  shall  not  be  defeated 
afterwards,  by  a  condition  either  impossible,  illegal,  or  repug- 
nant* Co.  Lit.  206.  But  if  the  condition  be  precedent,  or  t» 
be  performed  before  the  estate  vests,  as  a  grant  to  a  taan  that, 
if  he  kills  another,  or  goes  to  Rome  in  a  day,  he  shall  hitffil" 
estate  in  fee  ;  here  the  void  condition  being  precedent,  m 
estate  which  depends  thereon  is  also  void,  and  the  grantee  sW! 
take  nothing  by  the  grant,  for  he  hath  no  estate  until  the  ccn- 
d  it  ion  be  performed.     Ibid.  2  Comm.  \52 — 157* 

II.  To  what  Conditions  men  be  annexed;  what  Conditio 
arc  good;  and  by  what  Words  they  mat/  be  created.— 'Conditions 
may  be  annexed  to  any  estate,  whether  in  fee  simple,  tee  tan, 
for  life,  or  years;  they  run  with  the  estate,  and  bind  in  the 
hands  of  whomsoever  they  come.    Lit.  Hep.  128.    But  actra- 
dition  may  not  be  made  but  on  the  part  of  the  lessor,  donor, 
for  no  man  may  annex  a  condition  to  an  estate,  but  he  that  dot 
create  the  estate  itself    C  onditions  are  good  to  enlarge  or 
limit  estates.    There  are  four  incidents,  which  conditions  . 
create  and  increase  an  estate  ought  to  have.    I.  Iheystio 
have  a  particular  estate,  as  a  foundation  whereupon  the  were® 
of  the  greater  estate  shall  be  built.    2.  Such  particular  estate 
shall  continue  in  the  lessee  or  grantee  until  the  increase  W 
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pens,  3.  It  must  vest  at  the  time  the  contingency  happens,  or 
it  shall  never  vest.  4.  The  particular  estate  and  increase  must 
take  effect  by  the  same  deed,  or  by  several  deeds  delivered  at 
the  same  time.    8  Rep.  75. 

Conditions  to  create  estates  shall  be  favourably  construed ; 
but  cond it iuns  which  tend  to  destroy,  or  restrain  an  estate,  are 
to  be  tn ken  strictly.  A  feoffment  upon  condition  that  the 
feoffee  shall  not  alien  is  void ;  but  a  condition  in  a  feoffment 
not  to  alien  for  a  particular  time,  or  to  a  particular  person, 
may  be  good.  Hah.  13.  2b'I.  And  if  a  condition  is,  that 
tenant  in  tail  shall  not  alien  in  fee,  &c,  or  tenant  for  life  or 
years  not  alien  during  the  term,  these  conditions  arc  good. 
Where  the  reversion  of  an  estate  is  in  the  donor,  he  may  restrain 
an  alienation  by  condition.  10  Rep.  3Q:  1  Inst.  222.  If  one 
make  a  grift  in  Uiil,  on  condition  that  the  donee  or  his  heirs 
shall  not  aliene,  this  is  good  to  some  intents,  and  void  to  others  j 
for  if  he  make  a  feoffment  in  fee,  or  any  other  estate  by  which 
the  reversion  is  discontinued  tortiously,  the  donor  may  enter; 
hut  it  is  otherwise  if  he  suffer  a  common  recovery.   1  Inst.  223. 

A  liberty  inseparable  from  an  estate  cannot  be  restrained ; 
and  therefore  a  condition  that  a  tenant  in  tail  shall  not  levy  a 
fine  within  l he  stat.  1-  IL  7.  c.  24.  or  suffer  a  recovery  ;  or  not 
make  a  lease  within  the  stat.  32  H.  8.  c.  36.  is  void  and  re- 
pugnant. But  if  the  condition  restrain  levying  a  fine  at  com- 
mon law,  it  may  be  good.  2  Dan  v.  Ahr.  22.  A  gift  in  tail, 
or  in  fee,  upon  condition  that  a  feme  shall  not  he  endowed  ;  or 
baron  be  tenant  by  the  curtesy,  is  repugnant  and  void.  So  is 
a  condition  in  a  lease,  &c.  that  the  lessee  shall  not  take  the 
profits;  and  where  a  man  grants  a  rent  charge  out  of  land, 
provided  it  shall  not  charge  the  lauds.     Co.  Lit.  146. 

Conditions  repugnant  to  the  estate,  impossible,  eVc.  are  void; 
and  if  they  go  before  the  estate,  the  estate  and  condition  are 
void ;  if  to  follow  it,  the  estate  is  absolute,  and  the  condition 
void.  1  Inst.  206:  Q  Hep.  128.  But  if  at  the  time  of  enter- 
ing into  a  condition  a  thing  be  possible  to  be  done,  and  become 
afterwards  impossible  by  the  act  of  (  loch  the  estate  of  ;i  f entice 
(created  by  livery)  shall  not  be  avoided.  2  Mod.  204.  See 
ante,  I.  2. 

Where  a  condition  is  of  two  parts,  one  possible,  and  the 
other  not  so,  it  it?  a  good  condition  for  performing  that  part 
which  is  possible.  Cro.  Eliz.  780.  Though  if  a  condition  is 
of  two  parts  disjunctive,  and  one  part  becomes  impossible,  by 
the  act  of  God,  the  person  bound  is  not  obliged  to  perform  the 
other.  I  Rul.  Ahr.  4H).  /.  4o  :  2  Mod.  202,  203.  If  a  con- 
dition he  in  tin'  copulative,  and  is  not  possible  to  be  performed, 
it  is  said  it  may  be  taken  in  the  disjunctive,    1  Datw.  Ahr.  73. 

\\  here  an  estate  is  to  he  wholly  created  upon  a  condition  im- 
possible to  he  performed,  there  the  estate  shall  never  come  in 
es<,c.  1  Leon.  c.  31 1 .  A  woman  makes  a  feoffment  to  a  man 
that  is  married,  upon  condition  that  he  shall  marry  her;  this 
condition  is  not  inipur^ible,  for  the  man's  wife  may  die,  and  , 
then  he  may  many  her.  2  Danv.  25.  A  reversion  may  be 
granted  in  tail  Upon  condition,  that  if  the  grantee  pays  so  much  , 
he  shall  have  the  fee.  S  Rep.  7  >«  But  if  a  man  grants  lands, 
&c.  for  years,  upon  condition  that  if  the  lessee  pay  20*.  within 
one  year,  that  he  shall  have  it  for  life  :  and  that  if  he  after  the  I 
year  pay  20.?.  he  shall  have  thv  fee ;  though  both  sums  are 
paid,  he  shall  have  hut  an  estate  for  life  :  the  estate  for  life,  at 
the  time  of  the  grant,  being  only  in  contingency,  and  a  possi- 
hiltty  cannot  increase  upon  a  possibility  nor  can  the  fee  increase 
upon  the  estate  lor  years.     JS  Uep.  75. 

Jf  a  lease  be  made  to  two,  with  condition  to  raise  a  fee,  and 
one  dies,  the  survivor  may  perform  the  condition,  and  have 
the  fee  ;  but  if  they  make  partition,  the  condition  is  destroyed. 
S  Uep.  75,  7(7.  Jf  a  feoffee  grant  the  reversion  of  part  of  the 
land,  on  a  lease  for  years,  on  which  a  rent  upon  condition  is 
reserved,  all  tiie  condition  is  confounded  and  gone ;  though  if 
the  lessee  assign  part,  the  condition  remains,  for  he  cannot 
discharge  the  estate  of  the  condition,  2  Danv.  Ahr,  1 1<).  A 
man  makes  a  feoffment  upon  condition,  and  after  levies  a  fine 
to  a  stranger;  the  condition  is  gone.    Ibid.  120.    If  a  feoffee, 


upon  condition  to  infeoff another,  infeoff  a  stranger;  or  if  it 
be  to  re-infeoff  the  feoffor,  and  he  grant  the  land  to  another 
person,  upon  condition  to  perform  the  condition,  the  condi- 
tion is  broken,  because  the  feoffee  hath  disabled  himself  to 
doit:  so  where  such  feoffee,  upon  condition  to  re- infeoff,  &c., 
takes  a  wife,  that  the  land  is  subject  to  the  dower  of  the  wife; 
and  so  if  the  land  is  recovered,  and  execution  sued  out  by 
another,  the  condition  is  broken.    Co.  Lit.  221  :  I  Danv.  79. 

If  one  disseise  the  feoffee,  or  any  other  who  hath  land  bv 
just  title,  and  thereof  infeoff  a  stranger  on  condition,  and  the 
land  is  lawfully  recovered  from  him  that  hath  the  title ;  bv 
this  the  condition  is  destroyed :  and  if  a  disseisor  make  a 
feoffment  in  fee  upon  condition,  and  after  the  disseisee  doth 
enter  upon  the  feoffee,  this  doth  extinguish  the  condition. 
Perk.  §  821.  If  the  feoffee  makes  a  feoffment  of  all  or  part 
of  the  land  to  the  feoffor,  before  the  condition  is  broken,  the 
condition  is  gone  for  ever ;  and  if  he  make  a  lease  for  life  or 
years  only,  then  the  condition  will  be  suspended  for  that  time. 
Co.  Lit.  218.  But  it  is  otherwise  where  the  feoffment  or 
lease  for  life  or  years  are  made  to  any  other  but  the  feoffor. 

1  hid.  Where  the  condition  of  a  feoffment  is  that  if  the  feoffor 
or  his  heir  pay  a  certain  sum  of  money  to  the  feoffee  such  a 
day,  and  before  that  day  the  feoffor  dieth  without  heir :  or 
if  the  feoffment  be  made  by  a  woman  on  condition  to  pay  her 
1 0/.,  or  that  the  feoffee  infeoff'  her  by  a  certain  day,  and  they 
intermarry  before  the  day,  and  the  marriage  doth  continue 
till  after  it;  in  these  cases  the  condition  is  gone.  Perk.  §  763, 
70' k 

A  condition  that  would  take  away  the  whole  effect  of  a 
grant  is  void ;  and  so  it  is  if  it  he  contrary  to  the  express  words 
of  it.  Conditions  against  law  are  void;  but  what  may  be  pro- 
hibited by  hiw,  may  he  prohibited  by  deed.  1  last.  206.  220. 
He  that  takcth  an  estate  in  remainder  is  bound  by  condition  In 
a  deed,  though  he  doth  not  seal  it. 

Conditions  in  restraint  if  marriage  have  not  generally  been 
favoured,  as  contrary  to  sound  policy ;  but  where  a  legacy  has 
been  given  over  to  another,  there  the  condition  has  always  been 
held  good  ;  ami  it  seems  that  such  conditions  as  only  reasonably' 
restrain  children  from  imprudent  marriages  will  be  always  sup- 
ported; that  is  to  say,  where  they  operate  only  as  particular, 
not  as  universal,  restrictions.     hi   i  ?..•  him;  oj"  St .  ..•//  v.  Tyler , 

2  Bro.  C.  II.  431.  &c,  it  was  determined,  after  very  long  argu- 
ments, that  a  condition  annexed  to  a  legacy,  that  the  legatee 
should  not  marry  under  twenty-one^  without  consent  of  her 
motlier  (or  nit  her  that  the  legacy  should  vest  previous  to 
twenty-one,  if  the  legatee  married  with  such  consent),  wras  a 
valid  condition.^ — And  upon  marriage  without  such  consent,  it 
was  determined  to  go  to  the  mother  under  a  gift  of  general 

residue. — See  the  first  paragraph  of  Div.  III.  of  this  title.  

And  the  cases  of  Peyton  v.  Bury,  2  P.  JVnis.  626.  and  the 

|  following  cases  cited  in  Mr.  Cox's  note  there,  viz.  Bellases  v. 
Ermine,  1  C.  C.  22:  Fry  v.  Porter,  1  C.  C.  138:  Jervoise  v. 
Duke,  1  fern.  If):  St  rat  ton  v.  Grymes,  2  Vern.  357:  Aston 
v.  Aston,  2  Vern.  452 :  Creagh  v.  Wilson,  2  Fern.  572 : 
Gillel  v.  Wrav,  1  P.  Wms.  %84-^Piggol  v.  Morris,  S.  C.  C.  26: 
Sent  phi  It  v.  Bayly,  Pit.  C  ft.  562:  King  v.  Withers,  Gilh.%6: 
Harvey  v.  Aston,  Talh.  212 :  Com.  Hep.  726 :  and  1  Aik.  36\  : 
Pit  lien  v.  Ready,  1  Wife,  21  :  Undenvood  v.  Morris,  2  Atk.  184- : 
Daley  v.  Deshouverie,  2  Atk.  265 :  Elton  v.  Elton,  1  Wils.  1 50. : 
Chaitney  v.  Graydon,  2  Atk.  6\6:  Rri/nish  v.  Martin,  3  Atk. 
330:  Wheeler  v.'  Bingham,  3  Atk.  864:  ]  Wits.  135:  Long 
v.  Dennis,  4  Burr.  2052  :  I  Timings  v.  Muncktey,  1  Bro.  C.  R. 
303,  — But  where  a  legacy  is  given  on  consideration  that  the 
legatee  should  not  marry  without  consent,  and  there  is  no 
devise  over,  the  condition  is  void.  See  4  Burr.  2055  :  Comm. 
Uep.  739.  and  the  cases  there  cited. — The  case  of  Scott  v. 
Tyler ;  above  mentioned,  and  Amos  v.  Horner,  1  Eq.  Ah.  112. 
p.  9.  have  determined  that  a  bequest  of  the  residue,  notwith- 
standing some  contradictory  authorities,  is  equivalent  to  a 
limitation  over,  where  the  condition  is  precedent  and  never 
performed. — As  to  the  invalidity  of  a  legacvin  perfect  restraint 
2l2 
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of  Carriage,  see  Knap  v.  Noyes,  Ambl.  662.  and  Elton  v.  Elton. 
1  IVils.  1  r>9.  And  the  rule  of  the  ecclesiastical  law  is,  that 
where  a  portion  is  given  in  consideration  that  a  daughter 
should  never  marry,  the  condition  is  void.  Stvimb.-Sce  also 
Rose's  notes  on  Cotn.  Rep.  728.  and  the  cases  there  cited  ;  and 
at  large  on  this  subject,  Fonbtanques  Treatise  of  Equity,  i.  24-5, 
&c.  and  this  Diet.  tit.  Marriage. 

The  word  "if"  will  ttdt  always  make  a  condition;  but 
sometimes  it  makes  a  limitation,  as  where  a  lease  is  made  for 
years,  if  A.  B.  lives  so  long.  And  this  is  contrary  to  a  con- 
dition ;  for  a  stranger  may  take  advantage  of  an  estate  deter- 
mined thereby,  &c.  Co.  Lit.  236:  Dyer,  300.  Sub  conditions 
is  the  most  proper  word  to  make  a  condition  ;  proviso  is  as  good 
a  word,  when  not  dependant  upon  another  sentence ;  but  in 
some  cases,  the  word  proviso  may  make  no  condition,  but  he 
only  a  qualification  or  explanation  of  a  covenant.  2  Danv.  t,  2. 
And  neither  the  word  proviso,  nor  any  other,  makes  a  condition, 
unless  it  is  restrictive.    Ptowd.  34:  1  Nels,  ±66. 

Regularly  the  word  fi  for"  does  not  import  a  condition, 
though  it  has  the  force  of  a  condition  when  the  thing  granted 
is  executory,  and  the  consideration  of  the  grant  is  a  service,  or 
some  such  'thing*  for  which  there  is  no  remedy,  other  than  the 
stopping  the  thing  granted;  as  in  the  case  of  an  annuity 
granted  pro  con  sit  io,  or  for  executing  the  office  of  a  steward  of 
a  court  or  the  service  of  a  captain  or  keeper  of  a  fort :  here  the 
failure  of  giving  counsel,  or  performing  the  service,  is  a  kind 
of  eviction  of  that  which  is  to  he  done  for  the  annuity,  the 
grantor  having  no  means  either  to  exact  the  counsel,  or  recom- 
pence  for  it,  but  by  stopping  the  annuity ;  and  in  these  cases 
the  condition  is  not  precedent,  and  therefore  the  performance 
thereof  need  not  he  averred  when  the  annuity  is  demanded. 
Per  Hobart,  C.  J.  Hob.  41.  Mich,  10  Jac.  in  the  case  of 
Cowper  v.  Andrews, 

As  the  intent  of  the  testator  chiefly  governs  in  wills,  such 
construction  is  always  made  of  the  words  as  will  best  support 
his  intent,  and  therefore  these  words,  ad  faciendum,  facirndo, 
ea  intent  tone,  ad  eject  urn,  &c.  in  a  will  create  a  condition, 
Co.  Lit,  204.  a.    See  tits.  Devise,  Wilt. 

A  grant  to  one  to  the  intent,  he  shall  do  so  and  so,  is  no  con- 
dition, but  a  trust  and  confidence.  Dyer,  138.  Some  words  in 
a  lease  do  not  make  a  condition,  but  a  covenant,  upon  which  the 
lessor  may  bring  his  action.  A  lease  being  the  deed  of  lessor 
and  lessee,  every  word  is  spoken  by  both  ;  and  a  condition  may 
be  therein,  though  it  sounds  in  covenant.  1  Nels.  464.  A 
covenant  not  to  grant,  sell,  &c.  may  be  a  condition;  and  cove- 
nant that,  paying  the  rent,  the  lessee  shall  enjoy  the  land,  is 
conditional.  2  Danv.  V.  6.  Where  words  are  indefinite,  and 
proper  to  defeat  an  estate,  they  shall  he  taken  to  have  the  force 
of  a  condition.  Palm.  503.  By  a  memorandum  of  agree- 
ment in  consideration  of  the  rents  and  conditions  thereinafter 
contained,  A*  was  to  have,  hold,  and  occupy  as  on  lease,  certain 
premises  therein  specified,  at  a  certain  rent  per  acre;  and  it 
was  stipulated  that  no  buildings  should  be  included  or  leased 
by  the  agreement ;  and  it  was  farther  agreed  and  stipulated 
that  A.  should  take  at  the  rent  aforesaid  certain  other  parcels 
as  the  same  might  fall  in;  and,  lastly,  it  was  stipulated  and 
conditioned  that  A.  should  not  assign,  transfer,  or  underlet  any 
part  of  the  premises ;  it  was  held  that  by  the  last  clause  a  con- 
dition was  created,  for  breach  of  which  the  lessor  might  enter. 
Doe,  d.  llenniker,  v.JVatl,  8  Barn.  $  C.  308  :  and  see  2  Bing.  13. 

III.  What  shatl  he  a  good  Performance  of  a  Condition;  and 
in  what  Manner  the  Breach  of  it  must  be  taken  Advantage  of. — 
A  condition  may  be  well  performed,  when  it  is  done  as  near  to 
the  intent  as  may  be :  for  if  the  condition  of  a  feoffment  be 
that  the  feoffee  shall  make  an  estate  back  to  the  feoffor  and  his 
wife,  and  the  heirs  of  their  two  bodies,  remainder  to  the  right 
heirs  of  the  feoffor  ;  in  this  case,  if  the  feoffor  die  before,  the 
estate  shall  he  made  to  the  wife  without  impeachment  of  waste, 
the  remainder  to  the  heirs  of  the  body  of  the  husband  begotten 
on  the  wife,  &c.    Co.  Lit.  219 :  3  Hep.  69.    If  a  condition  be 


performed  in  substance  and  effect }  it  is  good,  although  it  differs 
in  words  ;  and  where  it  is  to  deliver  letters  patent,  and  the 
party  bound  having  lost  them,  delivers  an  exemplification,  fo, 
2  Danv.  1-0,  Though  payment  of  the  money  before  the  day 
is  payment  at  the  day,  in  performance  of  a  condition;  vet  a 
feoffor,  &c.  cannot  re-enter,  and  revest  his  old  estate  hv  force 
of  the  condition,  till  the  day  whereon  the  condition  gives  him 
power  to  re-enter.  Ibid.  121.  If  a  man  seised  of  land  in  right 
of  his  wife  make  a  feoffment  in  fee  on  condition,  and  dies;  if 
the  heir  of  the  feoffor  enters  for  the  condition  broken,  and 
defeats  the  feollment,  his  estate  vanishes,  and  presently  it  11 
vested  in  the  wife.  Co.  Lit.  202.  And  if  a  person  seised  uf 
land,  as  heir  on  the  part  of  his  mother,  makes  a  feoffment  oft 
condition  and  dieth ;  though  the  heir  on  the  part  of  the/flM^ 
who  is  heir  at  common  law,  may  enter  for  the  condition  broken, 
the  heir  on  the  part  of  the  mother  shall  enter  upon  him,  and 
enjoy  the  land.    Ibid.  12. 

Where  there  is  a  condition  in  a  feoffment  or  lease,  that  if  no 
distress  can  be  found,  the  feoffor,  &c.  shall  re-enter;  if  the 
place  is  not  open  to  the  distress,  as  if  there  he  only  a  cupboard 
in  the  house,  widt  h  is  locked,  &c,  it  is  all  one  as  if  there  was 
no  distress  there,  and  the  feoffor,  &c.  may  enter.  2  Dam. 
When  a  rent  is  to  be  paid  upon  condition  at  a  ecrtain  day,  the 
lessor  cannot  enter  for  the  condition  broken,  before  demand  if 
the  rent.  Ibid.  98,  And  the  lessor  ought  to  demand  the  rent 
at  the  day,  or  the  condition  shall  not  be  broken  by  the  non- 
payment of  the  rent.  A  re-entry  may  be  given  on  a  feoffment, 
&c.  though  none  be  reserved:  if  one  make  a  lease  for  life  or 
feoffment  upon  condition,  that  if  the  feoffee  or  lessee  doe*  such 
an  act,  the  estate  shall  be  void:  now  although  the  estate  cannot 
be  void  before  entry,  this  is  a  good  condition,  and  shall  give  an 
entry  to  the  lessor,  &c.  by  implication.  1  Rot.  Abr.  40S.  A 
lease  for  life  on  condition,  being  a  freehold,  cannot  cease  with- 
out entry ;  but  if  it  be  a  lease  for  years,  the  lease  is  void  ipso 
facto,  on  breach  of  the  condition  without  any  entry.  1  hit. 
214.  If  a  lease  for  years  is,  that,  on  breach  nf  the  condition, 
the  term  shall  cease,  the  term  is  ended  without  entry;  but 
where  the  words  are,  that  the  lease  shall  be  void,  it  is  other- 
wise. Cro.  Car.  51  1  :  U  Rep.  G-U  Regularly,  where  one  will 
take  advantage  of  a  condition,  if  he  may  enter,  he  must  doit; 
and  if  he  cannot  enter,  he  must  make  a  claim.  Co.  Lt/. 
Where  on  condition  broken,  lessor  brings  an  ejectment,  entry  h 
not  necessary :  if  tenant  defends,  he  is  bound  by  the  rule  to 
confess  entry. 

No  one  can  reserve  the  power  or  benefit  of  re-entry 
breach  of  a  condition  to  any  other  but  himself,  his  lit irs,  exe- 
cutors, &c.,  parties  and  privies,  in  right  and  representation: 
privies  in  law,  grantees  of  reversions,  &e.  are  to  have  no  advan- 
tage by  it.    But  by  the  stat.  32  II.  H.  c.  L'S.  grantees  of  aver- 
sions may  take  advantage  against  lessees,  Sec.  by  action-  iM 
214,  215 :  Plowd.  1 75.    Where  one  doth  enter  for  a  conditio 
broken,  it  generally  makes  the  estate  void  ah  initio,  and  the 
party  comes  in  of  his  first  estate;  and  he  shall  have  the  law 
in  the  same  manner  it  was  when  he  parted  with  it  \  and  his 
possession  at  the  time  of  making  the  condition ;  then  tare  ^ 
shall  avoid  all  subsequent  charges  on  the  lands.    4  Rep,  W} 
Plowd,  186*:  Co.  Lit.  233.    If  one  enters  on  a  condition  per- 
formed, he  shall  avoid  all  incumbrances  upon  the  land  after 
the  condition  made:  and  a  condition  when  broken,  or  per- 
formed, eve.  will  defeat  the  whole  estate.    So  that  if  there  bt 
a  lease  for  life,  remainder  in  fee  on  condition  that  the 
for  life  shall  pay  20/.  to  the  lessor ;  if  he  pay  not  this  money, 
the  estate  in  remainder  will  be  avoided  also.  JJ//er,J*i- 
8  Rep.  90.    But  this  may  be  otherwise  by  special  limitation  to 
an  use:  and  if  tenant  for  life  and  he  in  remainder  join  in  1 
feoffment  on  condition,  that  if,  &c,  then  the  tenant  for  M 
shall  re-enter;  this  may  be  good  without  defeating  the  whole 
estate;  though  regularly  a  condition  may  not  avoid  part  or  an 
estate,  and  leave  another  part  entire,  nor  can  the  estate  w 
void  as  to  some  persons,  and  good  as  to  others.    &  R?P'  '™  ' 
1  Inst.  214. 
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Lessee  for  life  makes  a  feoffment  on  condition,  and  enters  for 
the  condition  broken;  by  this  he  shall  be  restored  to  his  estate 
for  life,  and  reduce  the  reversion  to  the  lessor;  and  the  rent 
due  to  the  lessor  shall  be  revived :  but  in  this  ease  the  lessee 
will  not  be  in  the  same  course  as  he  was  before,  for  his  estate 
is  subject  to  a  forfeiture,  though  lie  be  tenant  for  life  still. 
Roll.  47  *:  Shep.  Abr.  405. 

Tenants  by  the  curtesy,  tenant  in  tail  after  possibility  of 
issue  extinct,  tenants  in  dower,  for  life,  or  years,  &c.  hold  their 
estates  subject  to  a  condition  in  law,  not  to  grant  a  greater 
estate  than  they  have,  nor  to  commit  waste,  &e.  1  lust.  %38, 
And  estates  made  by  deed  to  infants,  and  feme  coverts,  upon 
condition,  shall  bind  them,  because  the  charge  is  on  the  land, 
2  Danv.  30.  A  release  of  all  a  man's  right  may  be  upon  con- 
dition ;  a  lessee  may  surrender  upon  condition:  a  contract  may 
be  upon  condition,  &c.  But  a  parson  cannot  resign  upon  con- 
dition, any  more  than  be  admitted  upon  condition:  and  a  con- 
dition cannot  be  released  on  condition,    9  Rep.  85. 

No  person  shall  defeat  any  estate  of  freehold  upon  condition 
without  showing  the  deed  wherein  the  condition  is  contained: 
but  of  chattels  real  or  personal,  &c,  a  man  may  plead  that  such 
grants  or  leases  were  made  upon  condition  without  showing  the 
deeds ;  and  in  the  ease  of  a  condition  to  avoid  a  freehold, 
though  it  may  not  be  pleaded  without  the  deed,  it  may  be 
given  in  evidence  to  a  jury,  and  they  may  find  the  matter  at 
large.  Lit.  374:  5  Rep.  40.  A  condition  may  be  appor- 
tioned by  act  of  law,  or  of  the  lessee.  4  Rep.  120.  But  a  man 
cannot  by  his  own  act  divide,  or  apportion  a  condition,  which 
goes  to  the  destruction  of  an  estate.  I  Sets.  Ahr.  47 1.  A  con- 
dition in  a  will  is  a  tiling  odious  in  law,  which  shall  not  be 
created  without  sufficient  words.  2  Leo?/,  10.  A  devise  to 
the  heir  at  law.  provided  he  pay  to  A.  B.  20/.,  is  a  void  condi- 
tion, because  there  is  no  person  to  take  advantage  of  the  non- 
performance. 1  Lutw.  197*  Vet  conditional  devises,  as  well 
of  lands  as  of  goods,  are  allowed  by  our  law,  and  not  being 
performed,  the  heir  or  executors  shall  take  advantage  of  them. 
]  Neb,  46'7. 

Where  there  are  negative  and  affirmative  conditions,  the 
pleader  must  show,  not  only  that  he  has  not  broke  the  negative 
ones,  but  also  that  he  has  performed  the  affirmative  ones. 
Fletcher  v.  Richardson,  llardtv.  ."22. 

As  to  relief  against  the  breach  of  conditions,  some  say  that 
in  all  cases  of  penalty  or  forfeiture  that  lie  in  compensation, 
equity  will  relieve;  for  where  they  can  make  compensation,  no 
harm  is  done.  So  that  although  an  express  time  be  appointed 
for  the  performance  of  a  condition,  the  judge  may,  after  that 
day  is  past,  allow  a  reasonable  space  to  the  party,  making  repa- 
ration for  the  damage,  if  it  be  not  very  great,  nor  the  substance 
of  the  covenant  destroyed  by  it.    See  Fonblanque*s  Treat.  Eq. 

1  387*  and  the  cases  there  cited. 

The  substantial  distinction  which  governs  the  interference  of 
courts  of  equity  in  cases  of  conditions  broken,  is  not  whether 
the  condition  be  precedent  or  subsequent,  but  whether  compen- 
sation can  or  cannot  be  made :  and  therefore,  where  A.  con- 
veyed lands  to  B.  &c,  upon  trust,  that  if  C,  the  son  of  A.j 
within  six  months  after  the  death  of  A.,  should  secure  to 
trustees  500/.  for  the  younger  children  of  C,  then  after  such 
security  given  to  convey  to  C.  and  his  heirs ;  and  until  the 
time  for  giving  such  security  in  trusL  for  the  eldest  son  of  Cv 
and  in  default  of  such  security,  to  convey  to  such  eldest  son 
and  his  heirs;  C.  died  before  such  security  given :  yet  this  con- 
dition precedent  being  only  in  the  nature  of  a  penalty,  the  intent 
of  the  trust  shall  be  regarded,  which  was  to  secure  500/.  to  the 
younger  children.  W0U  v.  Crimes,  1  C.  C.  H9-  See  Glas- 
cock v.  Browne! t,  Finch,  l/S:  Pit  cat  me  v.  Bruce,  Finch,  403: 
Woodman  v.  Blake,  2  Fern.  222:  Bertie  v.  Falkland,  2  Vern. 
339:  Hay  ward  v.  AtigclL  J  fern.  222:  Bland  v.  Middtcton, 

2  ('.  C.  1  :  Francis's  Maxims,  p.  49. 

But  though  equity  will,  under  some  circumstances,  relieve 
against  the  breach  of  a  condition  precedent,  where  damages  are 
certain;  yet  it  seems,  that  they  wiJl  not  where  the  damages! 


accrued  are  contingent,  and  cannot  be  estimated.  Sweet  v. 
Andersw,  :>  fin.  <JJ.  pi  1«3.  See  Treatise  of  Equity,  p.  gOg, 
387.391.  ' 

IV.  Of  Conditions  precedent  and  subsequent. — There  are  no 
precise  technical  words  required  in  a  deed,  to  make  a  stipula- 
tion a  condition  precedent  or  subsequent ;  neither  does  it  depend 
on  the  circumstance  whether  the  clause  is  placed  prior  or  poste- 
rior in  the  deed,  so  that  it  operates  as  a  proviso  or  covenant  ; 
for  the  same  words  have  been  construed  to  operate  as  either 
the  one  or  the  other  according  to  the  nature  of  the  transaction 
f'cr  Ash  hurst,  ./.,  I  Term  Hep.  045, — Farther,  as  to  the 
nature  of  conditions  precedent  and  subsequent,  see  3  Ath.  3(i4 : 
2  P.  Wins.  419.  626:  1  Fern.  83:  3  C.  C.  130:  3  Lev.  132  : 
Fearne  on  Cotd.  Rem.  :  2  Burr.  899:  4  Burr,  IftSO:  1  Wits* 
105.  136:  2  Bro.  C.  R.  and  76,  431.  489:  Bae.  Ah.  tit. 
Pleas  and  Pleading,  B.  5,  I  (7th  ed.):  and  1  WiU,  Saunders, 
320.  b.  c.  d.  A  condition  annexed  to  a  legacy,  that  the  legatee 
should  marry  with  consent  of  her  mother,  was  held  to  be  valid. 
In  I  Eq.  Ah*  108.  it  is  said  that  conditions  precedent  are  such 
as  are  annexed  to  estates,  and  must  he  punctually  performed 
before  the  estate  can  vest.  A  condition  subsequent  is  when  the 
estate  is  executed ;  but  the  continuance  of  such  estate  depends 
on  the  breach  or  performance  of  the  condition.  The  two  most 
material  points  of  discussion  respecting  the  doctrine  and  dif- 
ferent operations  at  law,  and  in  equity,  of  conditions  precedent 
and  subsequent  arise,  1.  From  eases  where  conditions  are 
annexed  to  devises,  making  them  void  on  the  marriage  of  the 
devisee  without  consent.  See  ante,  11*  and  tit.  Marriage:  and 
2.  From  cases  arising  on  the  vesting  of  portions  and  legacies 
made  payable  at  a  future  time.  Sec  tits.  Devise,  Legacy, 
Portions. 

Conditions  precedent  are  such  as  must  be  punctually  per- 
formed before  the  estate  can  vest  ;  but  on  a  condition  subse- 
quent, the  estate  is  immediately  executed:  vet  the  continuance 
of  such  estate  dependeth  on  the  breach  or  performance  of  the  con- 
dition. Co.  Lit.  218:  Eq.  Ab.WS:  14  East,  6'01.  As  if  I  grant, 
that  if  A.  will  go  to  such  a  place,  about  my  business,  he  shall 
have  such  an  estate,  or  that  he  shall  have  10/.,  ike,  this  is  a 
condition  precedent.  1  Rot.  Ahr.  414.  So  if  I  retain  a  man 
for  40,s.  to  go  with  me  to  Rome,  this  is  a  condition  precedent, 
for  the  duty  commences  by  going  to  Rome.  1  RoL  Ahr.  914. 
So  if  a  man  by  will  devises  certain  legacies,  and  then  devises 
all  the  residue  of  his  estate  to  his  executor,  after  debts,  legacies, 
&c.  paid  and  discharged,  this  is  a  condition  precedent ;  so  that 
the  executor  cannot  have  the  residue  of  the  estate  before  the 
debts  anil  legacies  are  discharged.  \Rol.  Abr.  415  :  1  Jones,  32~~ : 
Cro.  Car.  335. 

But  if  a  man  devises  a  term  to  A.,  and,  if  his  wife  suffers 
the  devisee  to  enjoy  it  for  three  years,  that  she  shall  have  all 
his  goods  as  executrix  ;  but  if  she  disturbs  A.,  then  he  makes 
B.  executor,  and  dies,  his  wife  is  executrix  presently;  for 
though  in  grants  the  estate  shall  not  vest  till  the  condition 
precedent  is  performed,  vet  it  is  otherwise  in  a  will,  which 
must  be  guided  by  the  intent  of  the  parties;  and  this  shall  not 
be  construed  as  a  condition  precedent,  but  only  as  a  condition 
to  abridge  the  power  of  bang  executrix,  if  she  performed  it  not. 
Cro.  Etiz.  219. 

W  here  a  testator  devised  his  estate  to  trustees  to  pay  the 
rents  to  his  son  while  unmarried,  and  in  case  of  his  marriage 
with  consent  of  the  trustees  to  convey  to  him,  but  in  case  of 
his  marriage  against  their  consent,  then  to  sell  the  estate  and 
divide  the  proceeds  amongst  other  persons,  and  the  son  married 
without  the  knowledge  of  the  trustees,  and  both  of  them  dis- 
approved when  they  knew  it,  the  devise  over  was  held  to  take 
effect,  since  the  marriage  with  consent  was  a  condition  prece- 
dent*   Long  v.  Ricketts,  2  Sim.     Stu.  179. 

Where  the  one  promise  is  the  consideration  of  the  other,  and 
where  the  performance  and  not  the  promise  is,  viusl  be  gathered 
from  the  words  and  nature  of  the  agreement,  and  "depends 
entirely  thereupon ;  for,  if  there  was  "a  positive  promise  that 
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one  should  release  his  equity  of  redemption,  and  on  the  other 
side,  that  the  other  would  pay  7^,  then  the  one  might  hring 
his  action  without  any  averment  of  performance ;  but  where 
the  agreement  is,  that  the  plaintiff  should  release  his  equity 
of  redemption,  in  consideration  whereof  the  defendant  was  to 
pay  him  ?/-,  so  that  the  release  is  (he  consideration,  and  there- 
fore being  executory,  it  is  a  condition  precedent,  which  must  be 
averred.    12  Mod.  4:55.  4 GO.    Thorp  v.  Thorp. 

So  in  an  action  against  the  hundred  for  damage  sustained 
by  the  wilful  burning  of  the  party's  barn,  it  was  considered  to 
be  a  precedent  condition  that  the  party  grieved  should,  within 
the  time  limited,  give  in  his  examination  upon  oath  be  lore  a 
magistrate,  whether  or  not  he  knew  the  offender  or  ntlcnders, 
or  ant/  of  them :  and  an  examination  on  oath,  in  which  the 
party  only  swore  that  he  suspected  that  the  fact  was  done  by 
some  person  or  persons  to  him  unknown,  is  not  sufficient  within 
the  statute  ;  still  less  in  support  of  an  averment  in  the  decla- 
ration, that  lie  gave  in  such  examination.  &c,  in  and  bu  which 
it  appeared  that  the  plaintiff*  did  not  know  the  persons  or 
persons  who  committed  the  fact.  For  non  constat  by  the  terms 
of  such  examination,  that  the  plaintiff  did  not  know  some  of 
the  offenders  if  there  were  several.  Thurtell  v.  Mutjbrd,  and 
Lot  hi  n  island  Hundred,  3  East,  400. 

By  the  proposals  of  the  Phoenix  Company^  it  is  stipulated 
that  a  persons  insured  shall  give  notice  of  the  loss  forthwith, 
deliver  in  an  account,  and  procure  a  certificate  of  the  minister 
and  church- wardens,  &c\,  importing  that  they  knew  the 
character,  &c.  of  the  assured^  and  believe  that  he  really  sus- 
tained the  loss  without  fraud;"  the  procuring  such  certificate 
is  a  con d 1 1  ion  p rev ed cut  to  the  r iiih f  of '  i It c  a ss urvd  to  recov er  o n 
the  policy  ;  and  it  is  immaterial  that  the  minister,  &c.  wrong- 
fully refused  to  sign  the  certificate.  Wordy  v.  Woody  in  error, 
()  Term  Rep.  720. 

[f  there  he  a  day  set  for  the  payment  of  money,  or  doing  the 
thing  which  one  promises,  agrees,  or  covenants  to  do  for  another 
tbing,  and  that  day  happens  to  incur  before  the  time,  the  thing 
for  which  the  promise,  agreement,  or  covenant  is  ?nade3  is  to  be 
performed  hy  the  tenor  of  the  agreement;  there,  though  the 
words  be,  that  the  party  shall  pay  the  money,  or  do  the  thing 
for  such  a  thing,  or  in  consideration  of  such  a  thing;  after  the 
day  is  past  the  other  shall  have  action  for  the  money,  or  other 
thing,  though  the  thing  for  which  the  promise,  agreement,  or 
covenant  was  made,  be  not  performed ;  for  it  would  be  repug- 
nant there  to  make  it  a  condition  precedent  ;  and  therefore 
they  are  in  that  case  left  to  mutual  remedies,  on  which,  by  the 
express  words  of  the  agreement,  they  have  depended.  Per 
Holt,  a  J.  12  Mad.  4Gl  :  Pasch.  13  W.  S.  Thorp  v.  Thorp, 

M.  agrees  to  give  A.  so  much  for  the  use  of  a  coach  and  horses 
for  a  year,  an  J  A.  agreed  farther  with  M.  to  keep  the  coach  in 
repair  ;  it  was  averred  the  coach  and  horses  were  delivered  to 
M.  but  nothing  of  the  repair;  and  Holt,  C.  «/.  held  upon  this 
evidence,  that  repairing  was  not  a  condition  precedent \  and 
therefore  need  not  be  averred.  Per  Holt,  C.  J.  at  Guildhall,  and 
judgment  pro  que  rente.  12  Mod*  503.  Pasch.  13  IV.  3.  Atkin- 
son v.  Morris, 

But  if  the  agreement  had  been,  that  A.  bad  agreed  to  give 
M.  a  coach  and  horses  for  a  year,  and  to  repair  the  coach,  and 
that  j or  thai  M.  promised  so  much  money,  then  the  repairing 
had  been  a  condition  precedent  necessary  to  Ik:  averred.  Per 
Holt,  C.J.  VZ  Mod.  503.  Pasch.  13  IV.  3.  in  &  G, 

Condition  that  A.  shall  do,  and  for  the  doing  B.  shall  pay,  is 
a  condition  precedent,  but  time  fixed  for  par/went  will  verify 
the  condition.  Per  Holt,  C.  /,  i  SalL  17  L. '  Pasch.  13  W+  S. 
B.  R.  Thorp  v.  Thorp,    See  this  Diet.  tit.  Award. 

If  A.  makes  a  lease  for  rive  years  to  B.  upon  condition 
that  if  B.  pays  him  10/.  within  two  years,  that  then  he  shall 
have  a  fee-simple  in  the  lands,  and  make  livery  and  seisin  to 
B. ;  this  passes  the  freehold  immediately,  and  B.  has  a  fee  con- 
ditional:  because  if  the  freehold  was  not  to  vest  in  B.  till  the 
condition  performed,  it  would  he  difficult  to  determine  in  whom 
the  freehold  lay  ;  fur  conditions  may  be  inserted  in  such  deeds 


as  are  perfected  privately,  which  might  prove  greatly  preju- 
dicial to  strangers.    Lit.  \  350  :  Co.  Lit.  21 6,  217- 

But  in  case  of  a  lease  for  life,  with  such  a  condition,  the 
freehold  passes  not  before  the  condition  performed,  because  the 
livery  may  presently  work  upon  the  freehold.  But  if  a  man 
grants  an  ad vowson,  &c.  (which  lie  in  grant)  for  years,  upon 
such  condition,  the  grantee  shall  have  no  fee  till  the  condition 
performed.    Co.  Lit.  217* 

If  A.  leases  to  B.  for  years,  upon  condition  that  if  B.  pap 
money  to  A.  or  his  heirs,  at  a  day,  that  B.  shall  have  the  fee, 
and  before  the  day  A.  is  attainted  of  treason  and  executed; 
now  though  the  condition  become  impossihle  by  the  aei  and 
offence  of  A.,  yet  B.  shall  not  have  a  fee,  because  a  precedent 
condition  to  increase  an  estate  must  be  performed;  and  if  it 
becomes  impossible,  no  estate  shall  rise.  Co.  Lit.  210.  Also 
in  equity,  with  respect  to  conditions  precedent  and  subsequent, 
the  prevailing  distinction  seems  to  be,  to  relieve  against  the 
breach  or  non-performance^  not  so  much  whether  the  condition 
be  precedent  or  subsequent,  as  whether  a  compensation  can  be 
made.  1  fern.  79*  1(>7.  As  if  A.  conveys  lands  to  R,  &g 
and  their  heirs,  upon  trust,  that  if  C,  the  sou  of  A.,  within 
six  months  after  the  death  of  A.,  should  secure  to  the  trustees 
500/.  for  the  younger  children  of  C,  then  after  such  security 
given,  to  convey  to  C.  and  his  heirs,  and  until  the  time  for 
giving  such  security,  in  trust  for  the  eldest  son  of  C,  and  in 
default  of  such  security,  to  convey  to  such  eldest  son  and  his 
heirs,  if  C.  dies  before  any  such  security  given,  yet  this  con- 
dition, though  precedent,  being  only  in  nature  of  a  penalty, 
the  intent  of  the  trust  shall  be  regarded,  which  was  to  secure 
500/.  for  the  younger  children.    1  Chan.  Ca.  SQ. 

If  a  feme  covert,  having  power  by  will  to  devise  land^ 
devises  them  to  her  executors,  to  pay  500/.  out  of  them  to  her 
son ;  provided,  that  if  the  father  gives  not  a  sufficient  rdca.se 
of  certain  goods  to  her  executors,  that  then  the  devise  of  the 
500/.  should  he  void,  and  go  to  the  executors  ;  and  after  her 
death  a  release  is  tendered  to  the  father,  and  he  refuses;  yet 
upon  making  the  release  afterj  the  money  shall  be  paid  to  the 
son  ;  it  was  said  to  be  the  standing  rule  of  the  court,  that 
a  forfeiture  should  not  bind,  where  a  thing  may  be  done  after, 
or  a  compensation  made  for  it  ;  as  where  the  condition  ib  to 
pay  money,  ike,  and  though  it  is  generally  binding,  where 
tli  ere  is  a  devise  over,  yet  here,  it  being  to  go  to  the  executors, 
it  is  no  more  than  the  law  implies.    2  Vent*  252, 

See  more  concerning  Conditions  under  tit.  Bond.  See  also 
2  Com.  Dig.  tit.  Condition  :  and  1  InsL  201.  203.  20(>.  237;"» 
the  notes.  "And  see  Bac.  Ab.  tit.  Condition,  and  lit.  ObHgalm 
(7th  ed.) 

CONDUITS,  for  water  in  London  shall  be  made  and  re- 
paired, and  the  lord  mavor  and  aldermen  may  inquire  into 
defaults  therein,  &c.    Stat.  35  II.  8.  c.  10.    See  farther,  tit. 

London. 

CONE  and  KEY.  A  woman  at  the  age  of  fourteen  nr  fif- 
teen years  might  take  the  charge  of  her  house,  and  receive 
cone  and  hey  :  cone  or  coluc  in  the  Sax.  signifying  computus  J 
so  that,  she  was  then  held  to  be  of  compete] it  years,  when  she 
was  able  to  keep  the  accounts  and  keys  of  the'  house.  Brml 
lib.  2.  cap.  S7.  And  there  is  something  to  the  same  purpose 
in  Glanv.  lib.  7.  cap.  <). 

CONEY  BURROWS.  Places  where  conies  or  rabbit* 
breed  and  haunt,  &c.  Commoners  cannot  law  fully  dig  up  coney- 
burrows  in  the  common.    2  Wits.  51.    Sec  tit  Common. 

CONIES.  By  stat.  7  and  8  G.  4.  c.  29-  §  SO.  persons  un- 
lawfully, in  the  night-time,  taking  or  killing  any  coney,  in  any 
warren  or  ground  lawfully  used  for  breeding  or  keeping  thera, 
are  guilty  of  a  misdemeanor  j  and  committing  such  offence  w 
the  day-time,  or  setting  or  using  any  engine  for  taking  conies 
are  punishable  summarily  before  one  magistrate. 

CONFEDERACY,  confederation  Is,  when  two  or  more 
combine  together  to  do  any  damage  or  injury  to  another,  or  to 
do  any  unlawful  act.  And  false  confederacy  between  divers 
persons  shall  be  punished,  though  nothing  be  put  in  execution ♦ 
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but  this  confederacy,  punishable  by  law  before  it  is  executed, 
ought  to  have  these  incidents:  jtrst,  it  must  be  declared  by 
some  matter  of  prosecution,  as  by  making  of  bonds  or  promises 
the  one  to  the  other ;  secondly,  it  should  be  malicious,  as  for 
unjust  revenge;  thirdly,  it  ought  to  be  false  against  an  innoeent 
person  ;  and,  lastly,  it  is  to  be  out  of  court  voluntarily.  Terms 
de  la  Ley.  Where  a  writ  of  conspiracy  doth  not  lie,  the  con- 
federacy is  punishable  :  and  inquiry  shall  be  made  of  conspi- 
raiors  and  confederalorsy  who  bind  themselves  together,  &c. 
See  post,  tit.  Conspiracy. 

CONFESSION,  confessio.~\  Is  where  a  prisoner  is  indicted 
of  treason  or  felony,  and  brought  to  the  bar  to  be  arraigned  ; 
and  his  indictment  being  read  to  him,  the  court  demands  what 
he  can  say  thereto;  then  he  either  confesses  the  offence,  and 
indictment  to  be  true,  or  pleads  not  guilty,  &c. 

Confession  may  be  made  in  two  kinds,  and  to  two  several 
ends:  the  one  is,  that  the  criminal  may  confess  the  offence 
whereof  he  is  indicted  openly  in  the  court,  before  the  judge, 
and  submit  himself  to  the  censure  and  judgment  of  the  law  ; 
which  confession  is  the  most  certain  answer,  and  best  satisfac- 
tion that  may  be  given  to  the  judge  to  condemn  the  offender, 
so  that  it  proceeds  freely  of  his  own  accord,  without  any  threats 
or  extremity  used ;  for  if  the  confession  arise  from  any  of  these 
causes,  it  ought  not  to  be  recorded :  as  a  woman  indicted  for 
the  felonious  taking  of  a  thing  from  another,  being  thereof 
arraigned,  confessed  the  felony,  and  said  that  she  did  it  by 
command  of  her  husband  ;  the  judges  in  pity  would  not  record 
her  confession,  but  caused  her  to  plead  not  guilty  to  the 
felony ;  whereupon  the  jury  found  that  she  did  the  fact  by 
compulsion  of  her  husband,  against  her  will,  for  which 
cause  she  was  discharged.  3?  Assis.  pL  50.  Persons,  having 
nothing  to  do  with  the  apprehension,  prosecution,  or  examina- 
tion of  the  prisoner,  advised  him  to  tell  the  truth,  and  consider 
his  family,  it  was  held  that  such  advice  was  no  ground  for 
excluding  a  confession  made  an  hour  afterwards  to  the  constable 
in  prison.  /for  v.  Bow,  Russ.  Ry*  Ca.  153.  It  seems  that 
the  confession  of  a  prisoner  is  evidence  against  him,  though 
there  is  no  proof  aliunde  of  the  offence  having  been  committed. 
Rex  v.  Falkner,  Russ.  $  Ry.  Ca.  IS  I  :  Um  v.  Fippet,  ibid.  409. 

The  other  kind  of  confession  is,  when  the  prisoner  confesses 
the  indictment  to  be  true,  and  that  he  hath  committed  the 
offence  whereof  he  is  indicted,  and  then  becomes  an  approver, 
or  accuser  of  others,  who  are  guilty  of  the  same  offence  whereof 
he  is  indicted,  or  other  offences  with  him  ;  and  then  prays  the 
judge  to  have  a  coroner  assigned  him,  to  whom  he  may  make 
relation  of  those  offences  and  the  full  circumstances  thereof. 
See  tit.  Accessory, 

There  was  also  a  third  sort  of  confession,  formerly  made  by 
an  offender  in  felony,  not  in  court  hefore  the  judge,  but  before 
the  coroner  in  a  church,  or  other  privileged  place,  upon  winch 
the  offender,  by  the  ancient  law  of  the  land,  was  to  abjure  the 
realm.    3  Inst.  129-    See  tit.  Abjuration, 

Confession  is  likewise  in  civil  cases,  where  the  defendant 
confesses  the  plaintiff's  action  to  be  good:  by  which  confession 
there  may  be  a  mitigation  of  a  fine  against  the  penalty  of  a 
statute;  though  not  after  verdict.     Finch.  oK7  :  2  Kt  h.  luS. 

There  is  also  a  confession  indirectly  implied,  as  well  as 
directly  expressed,  in  criminal  cases  ;  as  if  the  defendant,  in  a 
case  not  capital,  doth  not  directly  own  himself  guilty  of  the 
crime,  hut  by  submitting  to  a  fine  owns  his  guilt ;  whereupon 
the  judiie  mav  accept  of  Ins  submission  to  the  king's  mercy* 
Lamb,  ftb-  4>  c.  9*  By  this  indirect  confession,  the  defendant 
shall  not  be  barred  to  plead  not  guilty  to  an  action,  Sec.  for  the 
same  fact:  the  entry  of  it  is  that  the  defendant  puts  himself  on 
the  king's  me  rev  ;  and  of  the  direct  confession,  that  he 
acknowledges  the  indictment.  And  this  last  confession  carries 
with  it  so  siring  a  presumption  of  guilt,  that  being  entered  on 
record,  on  indictment  of  trespass,  it  estops  the  defendant  to 
plead  not  guilty  to  an  action  brought  afterwards  against  him 
for  the  same  matter :  but  such  entry  of  a  confession  of  an  indict- 


ment of  a  capital  crime,  it  is  said,  will  not  estop  a  defendant  to 
plead  not  guilty  to  an  appeal,  it  being  in  case  of  life.  And 
where  a  person  upon  his  arraignment  actually  confesses  himself 
guilty,  or  unadvisedly  discloses  the  special  manner  of  the  fact, 
supposing  that  it  doth  not  amount  to  felony,  where  it  doth  ; 
the  judges  upon  probable  circumstances,  that  such  confession 
may  proceed  from  fear,  weakness,  or  ignorance,  may  refuse 
such  a  confession,  and  sutler  the  partv  to  plead  not  guilty* 
2  Hawk.  P.  C.c.31.§2. 

A  confession  may  be  received,  and  the  plea  of  not  guilty  be 
withdrawn,  though  recorded,  Kel.  11.  The  confession  of  the 
defendant,  whether  taken  upon  an  examination  before  justices 
of  peace,  upon  an  offender's  being  hailed  or  committed  for 
felony  ;  or  taken  by  the  common  Jaw,  upon  an  examination 
before  a  Secretary  of  State,  or  other  magistrate,  for  treason  or 
other  crimes,  is  allowed  to  be  given  in  evidence  against  the 
party  confessing;  but  not  against  others.  Also  two  witnesses 
of  a  confession  of  high  treason,  upon  an  examination  before  a 
justice  of  peace,  were  sufficient  to  convict  the  person  so  con- 
fessing, within  the  meaning  of  1  Ed.  6\  c.  12.  and  5  §  6  Ed.  6* 
e\  1  1 .  which  required  two  witnesses  in  high  treason;  unless 
the  offender  should  willingly  confess,  &c.  But  the  stat.  7  W.  3. 
c.  3.  requires  two  witnesses,  except  the  party  shall  willingly 
without  violence  confess,  &c.  in  open  court.    2  Hawk.  P.  Q» 

c.  4-6.  §  3  See  tit.  Evidence. 

It  has  been  held,  that  wherever  a  man's  confession  is  made 
use  of  against  him,  it  must  all  be  taken  together,  and  not  by 
parcels.  2  Hawk.  P.  C.  46\  §  5.  And  no  confession  shall, 
before  final  judgment,  deprive  the  defendant  of  the  privilege 
of  taking  exceptions  in  arrest  of  judgment,  to  faults  apparent 
in  the  record.  Ibid.  c.  32.  §  4.    A  demurrer  amounts  to  a  con- 

1  fession  of  the  indictment  as  laid,  so  far,  that  if  the  indictment 
be  good,  judgment  and  execution  shall  go  against  the  prisoner. 

1  Bro.  86":  S.  P.  C.  150:  11.  P.  C.  2*6.  And  in  criminal 
cases,  not  capital,  if  the  defendant  demur  to  an  indictment,  &e., 
whether  in  abatement  or  otherwise,  the  court  will  not  give 
judgment  against  him  to  answer  over,  but  final  judgment. 
2  Han  k.  c.  32.  §  ?. —  See  tit.  Abatement.  Where  a  prisoner 
confesses  the  fact,  the  court  has  nothing  more  to  do  than  pro- 
cccd  to  judgment  against  him.  ConfessuA  in  indicia  pro  judi- 
cata habctur.  ]  1  Rep.  30  :  4  Inst.  f>5.— See  farther,  2  Hawk. 
P.  C.  e*  32.  and  this  Diet.  tit.  Evidence. 

CON  F  KS.SOR,  I .  a  t .  <  -o  n  ft  'sso  r,  con /ess  ion  a  ri  us  .3     H  a  t  h  r  e  - 

I  lation  to  private  confession  of  sins,  in  order  to  absolution  :  and 
the  prk  st  who  received  the  auricular  confession,  had  the  title 
of  confessor,  though  improperly  ;  for  he  is  rather  the  eonfessee, 
being  the  person  to  whom  the  confession  is  made.  This  receiv- 
ing the  confession  of  a  penitent,  was  in  old  English  to  shreve 
or  shrive ;  whence  comes  the  word  beshrieved,  or  looking  like 
a  confessed  or  shrieved  person,  on  whom  was  imposed  some 
uneasy  penance.  The  most  solemn  time  of  confessing  was  the 
day  before  Lent,  which  from  thence  is  still  called  Sh  rove- 
Tuesday.    Cowcl. — See  tit.  Papist. 

CO  N  F I R  M  A  \ '  I  ()  X ,  confer  mat  io,  from  the  verb  con  fir  mare, 

Jirmum  jaccrv.^  A  conveyance  of  an  estate  or  right  in  esse, 
that  one  hath  in  or  to  hinds,  61c.  to  another  that  hath  the  pos- 
sesion thereof,  or  some  estate  therein;  whereby  a  voidable 
estate  is  made  Mire  and  unavoidable;  or  a  particular  estate  is 
increased,  or  a  possession  made  perfect.  1  Inst.  29,5.  See 
Sftcp.  Tom-it.  :>]  ].  It  is  a  strengthening  of  an  estate  formerly 
made,  which  is  voidable,  though  not  presently  void  :  as  for 
example,  a  bishop  granteth  his  chancellorship  by  patent,  for 
term  of  the  patentee's  life;  this  is  no  void  grant,  but  voidable 
by  the  bishop's  death,  except  it  be  strengthened  by  the  confir- 
mation of  the  dean  and  chapter. 

Confirmation  is  also  defined  to  be  the  approbation  or  assent 
to  an  estate  already  created;  which  as  far  as  is  in  the  con- 
firmer's  power,  makes  it  good  and  valid :  so  that  the  confir- 
mation doth  not  regularly  create  an  estate,  but  yet  such  words 
may  be  mingled  in  the  confirmation  as  may  create  and  enlarge 
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an  estate ;  but  that  is  by  force  of  such  words  as  are  foreign  to 
the  business  of  confirmation,  and  by  their  own  force  and  power, 
tend  to  create  the  estate,    Gilb.  Ten.  75. 

A  confirmation  is  of  a  nature  nearly  allied  to  a  release ;  the 
words  of  making  it  are  these,  Have  given,  granted,  ratified, 
approved,  and  confirmed.    Lilt.  §  515.  53  U 

The  words  dedi  et  co?icessi,  are  as  strong  as  the  word  con* 
jirntavi,  for  they  amount  to  a  grant  of  the  right  of  the  person 
in  possession  ;  and  if  he  has  any  right,  I  can  never  after  impeach 
his  estate.  Gitb.  Ten.  ?i).    See  farther  what  words  shall  enure 
as  a  confirmation  in  Vin.  Abr.  tit.  Confirmation  (X.) 

Madox  in  p.  1J).  of  the  Dissert,  annexed  to  the  Formui  Angl 
says,  that  most  ancient  confirmations  made  after  the  Conquest, 
often  run  like  feoffments  ;  and  are  distinguishable  from  them 
chiefly  by  some  words  importing  a  former  feoffment  or  grant. 

In  ancient  times,  when  feoftees  were  frequently  disseised  of 
their  lands  upon  some  suggestion  or  oilier,  charters  of  confirma- 
tion seem  to  have  been  in  great  request.  For  in  the  early  times 
after  the  Conquest  so  many  confirmations  may  be  met  with, 
successively  made  to  the  same  persons,  or  their  heirs  or  succes- 
sors, of  the  same  lands  and  possessions,  that  it  looks  as  if  they 
did  not  think  themselves  secure  in  their  possessions  against  the 
king,  or  the  great  lords  who  were  their  feoffors,  or  in  whose 
fees  their  lands  lay,  unless  they  had  repeated  confirmations 
from  them,  their  heirs  or  successors.  And  these  confirmations 
very  anciently  seem  to  have  been  sometimes  made,  either  by 
precept  or  writ  from  the  king,  or  other  lords,  to  put  the  feoffees, 
or  their  heirs  or  successors  into  seisin,  after  they  had  been 
disseised,  or  to  keep  them  in  their  seisin  undisturbed,  or  else  by 
charter  of  express  confirmation.  Shep.  Touch,  edit.  17|H . 
p.  314.  in  n,  And  on  this  subject  of  confirmation  in  general, 
see  Sheppard's  whole  chapter. 

Confirmation,  ant  est  perficiens,  crescens  ant  diminuens : 
Perficiens,  as  if  feoffee  upon  condition  make  a  feoffment,  and 
the  feoffor  confirm  the  estate  of  the  second  feoffee,  Crescens, 
that  doth  always  enlarge  the  estate  of  a  tenant ;  as  tenant  for 
years,  to  hold  for  life,  Sec.  Diminuens,  as  when  the  lord  of 
whom  the  land  is  holden,  confirms  the  estate  of  his  tenant,  to 
hold  by  a  less  rent.    9  Rep.  1 42. 

The  lord  may  diminish  the  services  of  his  tenant  by  con* 
firmation  ;  but  not  reserve  new  services,  so  long  as  the  former 
estate  in  the  tenantcy  continues  :  and  therefore  if  he  confirm 
to  the  tenant,  to  yield  him  a  hawk,  &c.  yearly,  it  is  void.  Lit. 
§  5B9 :  1  Co.  InsL  296\  Leases  for  years  may  be  confirmed 
for  part  of  the  term,  or  part  of  the  land,  &c.  But  it  is  other- 
wise of  an  estate  of  freehold,  which  being  entire,  cannot  be 
confirmed  for  part  of  the  estate.  5  Rep.  31.  There  may  be  a 
confirmation  implied  by  law,  as  well  as  express  by  deed  ;  where 
the  law  by  construction  makes  a  confirmation  of  a  grant  made 
to  another  purpose :  and  a  confirmation  may  enlaige  an  estate, 
from  an  estate  held  at  will  to  term  of  years,  or  a  greater 
estate  ;  from  an  estate  for  years  to  an  estate  for  life ;  from  an 
estate  for  life  to  an  estate  in  tail,  or  in  fee  ;  and  from  an  estate 
in  tail  to  an  estate  in  fee-simple.  I  / nst.  305  :  9  Rep.  1 42  : 
Dyer,  263.  But  if  the  confirmation  be  made  to  lessee  for  life 
or  years  of  his  term  or  estate,  and  not  of  the  land,  this  doth  not 
increase  the  estate,  though  if  the  lessor  confirm  the  land,  to 
have  and  to  hold  the  land  to  the  lessee  and  his  heirs,  this  will 
enlarge  the  estate,  and  so  of  the  rest.  Co.  Lit.  299  :  Plowd.  40. 

In  every  good  confirmation  there  must  he  a  precedent  right- 
ful or  wrongful  estate  in  him  to  whom  made,  or  he  must  have 
the  possession  of  the  thing  as  a  foundation  for  the  confirmation 
to  work  upon  ;  the  con  firmer  must  have  such  an  estate  and 
property  in  the  land,  that  he  may  be  thereby  enabled  to  confirm 
the  estate  of  the  confirmee  ;  the  precedent  estate  must  continue 
till  the  confirmation  come,  so  that  the  estate  to  be  increased 
comes  into  it ;  and  it  is  required  that  both  these  estates  be 
lawful.  Co.  Lit*  296:  1  146:  Dyer.  109:  5  Rep.  15. 
If  one  have  common  of  pasture  in  another's  land,  and  he  con- 
firms the  estate  of  the  tenant  of  the  land,  nothing  passes  of  the 


common,  but  it  remains  as  it  was  before:  so  if  a  man  have  a 
rent  out  of  the  land,  and  he  doth  confirm  the  estate  which  the 
tenant  hath  in  the  land,  the  rent  remaineth.    Lit.  §  .037. 

Tenant  for  life  makes  a  lease  for  years  to  a  man,  and  after 
leases  the  land  to  another  person  for  years  ;  and  he  in  reversion 
confirms  the  last  lease,  and  after  that  the  first  lease,  this  is  not 
good;  the  second  lessee  hath  an  interest  before  by  the  confir- 
mation of  him  in  reversion.  But  in  a  like  case,  confirmation  of 
the  first  lease,  after  the  second  was  confirmed,  was  held  good; 
for  the  lease  takes  no  interest  by  the  confirmation,  but  on]? 
to  make  it  durable  and  effectual.  Moor,c.  180:  I  InsL  296: 
Ploivd.  10. 

If  a  disseisee  confirm  the  land  to  the  disseisor  but  for  one 
hour,  one  week,  a  year,  or  for  life,  &c,  it  is  a  good  confirmation 
of  the  estate  for  ever :  and  if  he  confirms  the  estate  of  the 
disseisor  without  any  word  of  heirs,  he  hath  a  fee  simple;  and 
if  a  disseisor  make  a  gift  in  tail,  and  the  disseisee  doth  confirm 
the  estate  of  the  donee,  it  shall  enure  to  the  whole  estate  ;  also 
if  the  disseisor  enfeoffs  A.  and  B.  and  the  heirs  of  B.,  and  the 
disseisee  confirms  the  estate  of  B.  for  his  life  ;  this  shall  extend 
to  his  companion,  and  for  the  whole  fee-simple,  Co.  LiL  jjfc 
297.  299. 

But  where  the  estate  is  divided,  it  is  otherwise  ;  as  if  there 
be  an  estate  for  life,  the  remainder  over,  there  the  confirmation 
may  be  of  either  of  the  estates ;  and  if  the  lessee  of  a  disseisor 
of  a  lease  for  twenty  years  make  a  lease  for  ten  years,  the 
disseisee  may  confirm  to  one  of  them,  and  not  to  the  other 
1  Cro.  4?2:  5  Rep.  81.  If  a  disseisor  or  any  other  make  a 
lease  for  years  to  begin  at  a  day  to  come,  a  confirmation  to  the 
lessee  before  the  lease  begins  will  not  be  good  ;  for  there  is  no 
estate  in  him,    Co.  Lit.  2$6. 

The  tenant  in  tail  of  land  hath  a  reversion  in  fee  expectant; 
in  this  ease,  the  confirmation  of  the  estate-tail  will  not  extend 
to  the  reversion.  And  if  my  disseisor  make  a  lease  for  life,  the 
remainder  in  fee,  and  I  confirm  the  estate  of  the  tenant  for  life; 
this  shall  not  confirm  the  estate  of  him  in  remainder:  but  if  1 
confirm  the  remainder  estate,  without  any  confirmation  to 
tenant  for  life,  it  shall  enure  to  him  also.  Co.  Lit.  297,  29S. 
If  lands  are  given  to  two  men,  and  the  heirs  of  their  two  bodies 
begotten,  and  the  donor  confirms  their  estate  in  the  lands,  to 
have  and  to  hold  to  them  two  and  their  heirs;  this  shall  be 
construed  a  joint  estate  for  their  lives,  and  after  they  shall  have 
several  inheritances.  Co.  Lit.  299.  Tenant  in  tail,  or  for  life, 
of  land,  lets  it  for  years,  if  after  he  makes  a  confirmation  of  the 
land  to  the  lessee  for  years,  to  hold  to  him  and  his  heirs  for  ever, 
the  lessee  hath  only  an  estate  for  the  life  of  the  tenant  in  tail, 
Sec.,  and  therein  his  lease  for  years  is  extinct.    Lit.  §  606. 

A  freehold  for  life,  and  term  for  years,  it  is  said,  eannnt 
stand  together  of  the  same  land,  in  the  same  person,  I  V/j, 
Abr.  4-80.  If  a  feme  lessee  for  years  marries,  and  the  lessor 
confirms  the  estate  of  husband  and  wife,  to  hold  for  their  live* 
by  such  a  confirmation  the  term  will  be  drowned  ;  and  the  hus- 
band and  wife  are  joint-tenants  for  their  lives.  Co*  Lit,  300- 
But  if  the  feme  were  lessee  for  life,  then  by  the  confirmation 
to  husband  and  wife  for  their  lives,  the  husband  holdeth  only 
in  right  of  his  wife  for  her  life  ;  but  shall  take  a  remainder  for 
his  life.  Ibid.  299.  Confirmation  to  lessee  for  life,  and  a 
stranger  to  hold  for  their  lives,  is  void,  for  there  is  no  privity: 
but  it  is  otherwise  if  for  years.  2  Dan  v.  Abr.  14-1.  H  tenant 
for  life  grant  a  rent  charge,  &c.  to  one  and  his  heirs,  he  w 
reversion  is  to  confirm  it,  otherwise  it  is  good  only  for  the  life 
of  tenant  for  life.  529.  A  tenant  for  life,  and  remain^* 
man  in  fee,  join  in  a  lease  ;  this  shall  be  taken  to  be  the  lease  ot 
tenant  for  life,  during  his  life,  and  confirmation  of  him  in 
remainder:  though  after  the  death  of  tenant  for  life,  ^  tjjf 
lease  of  him  in  remainder,  and  confirmation  of  tenant  for  lite 
g  Rep.  15:1  Nets.  Abr.  48 1 . 

If  lessee  for  years,  without  impeachment  for  waste,  accep 
a  confirmation  of  his  estate  for  life;  by  this  he  hath  lost  the 
privilege  annexed  to  bis  estate  for  years.  8  Rep.  7&  Accept- 
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anee  of  rent  in  some  cases  makes  a  confirmation  of  a  lease : 
as  if  a  man  leases  for  life,  reserving  rent  upon  a  condition  of 
re-en  try  ;  if  after  the  condition  is  broken,  by  non-payment  of 
the  rent,  the  lessor  distrains  for  the  said  rent,  this  act  shall  be 
a  confirmation  of  the  lease,  so  as  he  cannot  enter.  2  Danv. 
128,  180. 

What  a  person  may  defeat  by  his  entry,  he  mav  make  good 
by  his  coniirmation.  Co.  Lit.  300.  But  none  can  confirm, 
unless  he  hath  a  right  at  the  time  of  the  grant ;  he  that  hath 
but  a  right  in  reversion  cannot  enlarge  the  estate  of  a  lessee. 
%  Danv.  140,  14 J.  And  where  a  person  hath  hut  iideres.se 
termini,  he  hath  no  estate  in  him  upon  which  a  confirmation 
may  enure.    Co.  Lit*  290. 

As  confirmation  is  to  bind  the  right  of  him  who  makes  it,  but 
not  alter  the  nature  of  the  estate  of  him  to  whom  made,  it  shall 
not  discharge  a  condition.  Poph,  51.  If  A,  enfeoffs  B.  upon 
i  i  J ii  i:in,  and  after  A.  confirms  the  estate  of  B.,  yet  the  con- 
dition remains:  though  if  B.  had  enfeoffed  C.  so  that  the  estate 
of  C,  had  been  only  subject  to  the  condition  in  another  deed, 
and  after  A.  had  confirmed  the  estate  of  C.,  this  would  have 
extinguished  the  condition,  which  was  annexed  to  the  estate 
of  B.  1  Rep.  147.  A  confirmation  will  take  away  a  condition 
annexed  by  law  :  and  by  confirmation,  a  condition  after  broken 
in  a  deed  of  feoff  ment  is  extinguished.  1  Co.  Rep.  146.  Con- 
firmations may  make  a  defeasible  estate  good  ;  but  cannot  work 
upon  an  estate  that  is  void  in  law.    Co.  Lit.  205. 

A  confirmation  of  letters-patent,  which  are  void  as  they  are 
against  law,  is  a  void  confirmation.  1  LiL  Abr.  295.  If  there 
be  lord  and  tenant,  and  the  tenant  having  issue,  is  attainted  of 
felony,  if  the  king  pardons  him,  and  the  lord  confirms  his 
estate,  and  the  tenant  dies,  his  issue  shall  not  inherit,  but  the 
lord  shall  have  it  against  his  own  confirmation :  for  that  could 
not  enable  him  to  take  by  descent,  who  by  the  attainder  of  his 
father  was  disabled.    J)  Rep.  141. 

Grants  and  leases  of  bishops  not  warranted  by  the  stat, 
32  II.  8.  c.  28.  must  be  confirmed  by  dean  and  chapter  ;  and 
grants  and  leases  of  parsons,  &c,  by  patron  and  ordinary. 
1  List.  2Q7-  300,  301.  Bishops  may  grant  leases  of  their 
church- lands  for  three  lives,  or  twenty -one  years,  having  the 
qualities  required  by  'a2  IL  8.  c.  Si 8.  and  concurrent  leases  for 
twenty-one  years,  with  confirmation  of  dean  and  chapter.  See 

1  EL  cc.  4.  1 0-  If  a  prebend  leases  parcel  of  his  prebendary, 
and  the  bishop,  who  is  patron,  confirms  it,  this  shall  not  bind 
the  succeeding  bishop,  without  confirmation  of  dean  and 
chapter,  because  the  patronage  is  parcel  of  the  possessions 
of  the  bishoprick  ;  but  it  shall  bind  the  present  bishop,  &c. 

2  Danv.  \MJ.  If  a  parson  grants  a  rent,  the  confirmation  of  the 
patron  and  bishop  is  sufficient  without  the  dean  and  chapte 
and  shall  be  good  against  the  succeeding  bishop,  I  hid.  1  40.  The 
dean  of  Wells  may  pass  his  possessions,  with  the  assent  of  the 
chapter,  without  any  confirmation  of  the  bishop.  Ibid*  13,5. 
Leases  of  bishop*  are  affirmed  ex  assen.su  ct  consensu  decani  ct 
iofius  capituli.    See  farther  tit.  Leases. 

To  the  grants  of  a  sole  corporation,  as  parson,  prebendary 
vicar,  and  the  like,  the  patron  must  give  his  consent,  because 
such  sole  corporation  has  not  the  absolute  fee;  but  a  corpora- 
tion aggregate,  as  dean  and  chapter,  master,  fellows,  and 
scholars  of  a  college,  &c,  or  any  sole  corporation  that  has  the 
absolute  fee,  as  a  bishop  with  consent  of  the  dean  and  chap- 
ter, may  by  the  common  law  make  any  grant  of  their  posses- 
lions  without  their  founder  or  patron.  1  Inst.  300,  h.  See  far- 
ther in  what  cases  the  confirmation  of  the  patron  and  ordinary 
is  necessary,  and  as  to  confirmation  by  dean  and  chapter  of  the 
grant  of  the  bishop,  Vin.  Abr.  tit.  'Confirmation  (G.)  (H.V 
Bac.  Abr.  Leases.  (G.)  K  * 

A  confirmation,  as  has  been  already  said,  is  in  nature  of  a 
release,  and  in  some  things  is  of  greater  force  ;  and  in  this  deed 
it  is  good  to  recite  the  estate  of  the  tenant,  as  also  of  him  that 
is  to  confirm  it,  and  to  mention  the  consideration ;  the  words 
ratify  and  confirm  are  commonly  made  use  of,  but  the  words 
give,  grant,  demise,  &c.  by  implication  of  law,  may  enure  as  a 

vol.  t. 


confirmation,    1  Inst.  295  .  iVesL  $ymbt  j  p%  m_    And  gce 

I  reston  on  Conveyancing,  vol.  2.  351:  Wat  kins  on  Convey- 
ancing, 221.  * 

CONFISCATE,  or  CONFISCATED.  From  the  Lat. 
conf scare,  and  that  from  fhcus,  which  signifies  metonvmicallj 
the  emperors  treasure;  and  as  the  Romans  say,  such  goods  as 
are  forfeited  to  the  emperor  s  treasury  for  any  offence  are  bona 
confiscate,  so  we  say  of  those  that  are  forfeited  to  our  kings 
Exchequer ;  and  the  tide  to  have  these  goods  is  given  to  the 
king  by  the  law,  when  they  are  not  claimed  by  some  other:  as 
if  a  man  be  indicted  for  stealing  the  goods  of  another  person, 
when  they  are,  in  truth,  his  own  proper  goods ;  and  when  the 
goods  are  brought  into  court  against  him,  and  he  is  asked  what 
he  says  to  the  said  goods,  if  he  disclaims  them  he  shall  lose  the 
goods,  although  that  afterwards  he  be  acquitted  of  the  felony, 
aild  the  king  shall  have  them  as  confiscated;  but  it  is  other- 
wise if  he  do  not  disclaim  them.  It  is  the  same  where  goods 
are  found  in  the  possession  of  a  felon,  if  he  disavows  them,  and 
afterwards  is  attainted  for  other  goods,  and  not  for  them  ;  for 
there  the  goods  which  he  disavows  are  confiscate  to  the  king; 
hut  had  he  been  attainted  for  the  same  goods,  they  should  have 
been  said  to  he  forfeited,  and  not  confiscate.  So  if  an  appeal 
of  robbery  be  brought,  and  the  plaintiff' leaves  out  some  of  his 
goods,  he  shall  not  be  allowed  to  enlarge  his  appeal ;  and  for- 
asmuch as  there  is  none  to  have  the  goods  so  left  out,  the  king 
shall  have  them  as  confiscate,  according  to  the  rule,  Quod  nan 
capit  Christus,  capit  fscus.    Siaund.  P.  C  lib.  3.  cap.  24>. 

Goods  confiscated  are  generally  such  as  are  arrested  and 
seized  for  the  king's  use,  but  conf scare  and  forisfacere  are 
said  to  be  synonima  ;  and  htma  conjiscaia  are  bona  forisfacta. 
3  Inst.  221.    See  tit.  Forfeiture. 

CONFORMITY  to  the  Church  of  England.  See  stat. 
1  Ehz.  c.  2.  &c.,  and  tits.  Recusant,  Nonconformist,  Re- 
ligion. 

CONFRAIRIE,  confraterniiasT]  A  fraternity,  brother- 
hood, or  society;  as  the  confraire  de  St.  George,  or  les  chevaliers 
de  la  bleu  gartier,  the  honourable  society  of  "the  knights  of  the 
garter. 

CONFRERES,  confratresr\  Brethren  in  a  religious  house  ; 
fellows  of  one  and  the  same  v:viety.    Stat.  32  IL  8.  c.  2  %. 

CONFUSION  (property  by).  Where  goods  of  two  per- 
sons are  so  intermixed,  that  the  several  portions  can  no  longer 
be  distinguished,  if  the  intermixture  be  by  consent,  it  is  sup- 
posed  the  proprietors  have  an  interest  in  common,  in  proportion 
to  their  respective  shares;  but  if  one  wilfully  intermixes  his 
money,  corn,  or  hay,  with  that  of  another  man,  without  his 
approbation  or  knowledge,  or  cast  gold  in  like  manner  into 
another's  melting  pot  or  crucible,  our  law  does  not  allow  any 
remedy  in  such  case;  but  gives  the  entire  property,  without 
any  account,  to  him  whose  original  dominion  (or  property)  is 
invaded,  and  endeavoured  to  be  rendered  uncertain,  without 
his  own  consent.    2  Com.  4-0.0. 

Confusion,  in  the  Roman  and  French  law,  means  the  concur- 
rence of  two  qualities  in  the  same  subject  which  mutually  de- 
stroy each  other,  and  takes  place  when  the  creditor  becomes 
heir  of  his  debtor,  or  vice  versa,  when  the  debtor  becomes  heir 
ol  his  creditor  ;  as  to  which  see  Pol  liter  on  Obligations  or  Con- 
tracts, vol.  1.  p.  1 11,  c.  5.  translated  by  Evans.  ^ 

CONGEABLE,  from  the  Fr.  conge,  leave  or  permission.] 
Signifies  in  our  law  as  much  as  lawful  or  lawfully  done,  or  done 
with  permission  ;  as  entry  congeable,  &c.    Lit  SeH  420 

CONGE  D'ACC ORDER,  Fr.]  Leave  to  accord  or  agree, 
mentioned  in  the  statute  of  fines,  8  Ed.  I.  in  these  words:  — 
When  the  original  writ  is  delivered  in  the  presence  of  the  par- 
ties before  justices,  a  pleader  shall  say  this,  Sir  justice,  conge 
d'accorder;  and  the  justice  shall  say  to  him,  What  saith  Sir  IL? 
and  name  one  of  the  parties,  &c. 

m  CONGE  D'ESLJRE,  Fr.  i.  c.  leave  to  choose.]  The  king* 
licence  or  permission  sent  to  a  dean  and  chapter  to  proceed  to 
the  election  of  a  bishop,  when  any  bishoprick  becomes  vacant. 
See  til.  Bishop. 
2  M 
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CONINGERIA,  a  coney-borough,  or  warren  of  conies, 
Inquis.  anno  47  3. 

CONJUGAL  RIGHTS,  or  Rites.  A  suit  for  restitution 
of  conjugal  rights,  is  one  of  the  species  of  matrimonial  causes; 
and  is  brought  when  either  the  husband  or  wife  is  guilty  of  the 
injury  of  subtraction,  or  lives  separate  from  the  other  without 
any  sufficient  reason  ;  in  which  case  the  ecclesiastical  jurisdic- 
tion will  compel  them  to  come  together  again,  if  either  party  be 
weak  enough  to  desire  it,  contrary  to  the  inclination  of  the  other. 
3  Comm.  94.    See  tit.  Baron  and  Feme. 

CON JU RATIO,  an  oath;  and  conjuratus,  the  same  with 
conjurator,  viz.  one  who  is  bound  by  the  same  oath.  Conjurare  is 
where  several  affirm  a  thing  by  oath.  Mon.  AngL  torn.  1 .  p.  20?. 

CONJURATION,  conjn  ratio.'}  Signifies  a  plot  or  compact 
made  by  persons  combining  by  oath  to  do  any  public  harm  ;  but 
was  more  especially  used  for  the  having  (as  was  supposed)  per- 
sonal conference  with  the  devil,  or  some  evil  spirit,  to  know 
any  secret,  or  effect  any  purpose.  The  difference  between 
conjuration  and  witchcraft  was  said  to  be,  that  a  person  using 
the  one  endeavoured,  by  prayers  and  invocations,  to  compel  the 
devil  to  say  or  do  what  he  commanded  him;  the  other  dealt 
rather  by  friendly  and  voluntary  conference  or  agreement  with 
the  devil  or  familiar,  to  have  his  desires  served,  in  lieu  of  blood 
or  other  gift  offered.  Both  differed  from  enchantment  or  sor- 
cery ;  because  the  latter  were  supposed  to  be  personal  confer- 
ences with  the  devil,  and  the  former  were  but  medicines  and 
ceremonial  form  of  words  usually  called  charms,  without  appa- 
rition. Cow  el. 

Hawkins,  in  his  Pleas  of  the  Crown,  lib.  1.  c.  3.  says,  that 
conjurors  are  those  who,  by  force  of  certain  magic  words,  en- 
deavour to  raise  the  devil,  and  oblige  him  to  execute  their  com- 
mands. Witches  are  such  who,  by  way  of  conference,  bargain 
with  an  evil  spirit  to  do  what  they  desire  of  him  ;  and  sorcerers 
are  those  who,  by  the  use  of  certain  superstitious  words,  or  by 
the  means  of  images,  &c,  are  said  to  produce  strange  effects, 
above  the  ordinary  course  of  nature.  All  which  were  anciently 
punished  in  the  same  manner  as  herelicks,  by  the  writ  de 
hceretico  comburendo,  after  a  sentence  in  the  ecclesiastical 
court;  and  they  might  be  condemned  to  the  pillory,  &c,  upon 
an  indictment  at  common  law.    3  InsL  44  :       P.  C.  38. 

The  stats.  33  H.  8.  c.  8.  and  1  Jac.  1.  $  12.  against  conju- 
ration and  witchcraft,  are  repealed  by  stat.  9  G.  2.  c.  5.,  which 
enacts,  that  no  prosecution  shall  be  commenced  on  the  same  ; 
but  where  persons  pretend  to  exercise  any  kind  of  witchcraft  or 
conjuration,  &c,  or  undertake  to  tell  fortunes,  or,  from  pre- 
tended skill  in  any  crafty  science,  to  discover  where  goods  stolen 
or  lost  maybe  found;  upon  conviction,  they  shall  be  imprisoned 
a  year,  and  stand  in  the  pillory  once  in  every  quarter  in  some 
market-town,  and  may  be  ordered  to  give  security  for  then- 
good  behaviour.  And  a  subsequent  stat.  3  G.  4.  c.  83.  §  4. 
punishes  as  rogues  and  vagabonds  "  every  person  pretending  or 
professing  to  tell  fortunes,  or  using  any  subtle  craft,  means,  or 
device,  by  palmistry  or  otherwise,  to  deceive  and  impose  on  any 
one."    See  4  CVwwn.60. 

CONQUEST,  conqucestns.'}  The  feodal  terms  for  purchase. 
As  to  countries  granted  by  conquest,  see  tit.  Plantations  ;  and 
also  tit.  King. 

CONSANGUINEO,  a  writ  mentioned  in  Reg.  Orig.  de 
avo,  proavo  et  consanguineo,  &c.  f.  226.    See  Cosinage. 

CONSANGUINEUS  F RATER,  a  brother  by  the  father  a 
side.    2  Comm.  232. 

CONSANGUINITY,  consangninitas.}  Is  a  kindred  by 
blood  or  birth,  as  affinity  is  a  kindred  by  marriage ;  and  it  is 
considerable  in  the  descent  of  lands,  who  shall  take  it  as  next  of 
blood,  &c,  and  also  in  administrations,  which  shall  be  granted 
to  the  next  of  kin.    See  tits.  Descent,  Executor. 

CONSCIENCE,  COURTS  OF.  These  are  courts  for 
recovery  of  small  debts,  constituted  by  act  of  parliament,  in 
London  and  Westminster,  &c  ,  and  other  trading  and  populous 
districts.    See  tits.  Courts,  Arrest,  Process,  &c. 

CONSECRATION.    See  tits.  Bishops,  Church. 


CONSENT.  In  all  cases  when  any  thing  executory  is 
created  by  deed>  it  may,  by  consent  of  all  persons  that  were 
parties  to  the  creation  of  it  by  their  deed,  he  defeated  and 
annulled,  and  therefore  it  was  said  that  warranties,  recogni- 
zances, rents,  charges,  annuities,  covenants,  leases  for  years, 
uses  at  common  law,  &e.,  may,  by  a  defeasance  made  with  the 
mutual  consent  of  all  that  were  parties  to  the  creation  of  them 
by  deed,  be  annulled,  discharged,  and  defeated.  1  Rep.  n$: 
Albany's  Case. 

The  consent  of  the  heir  makes  good  a  void  devise.  Chan, 
Cases,  Trin.23  Car.  2.  Lord  Conbury  v.  Middlelon:  1  CX.m. 
Consent  of  remainder-man  for  life,  though  but  verbalf  is 
binding,  and  decreed  to  confirm  building  leases  accordingly 
2  Chan.  Cases,  28:  Pasck.  32  Car.  2.  Sidney  v.  the  Earl  of 
Leicester*  Consent  to  a  (rial  of  a  title  to  land  in  another 
county  than  where  the  land  lies,  will  not  help,  it  being  an 
error,  though  such  consent  he  of  record :  agreed  per  cur. 
2  Shorn.  98.  pi  97:  Pasch.  32  Car.  2.  B.  R~  Lord  Clare 
v.  Reach. 

A  burgess  of  a  corporation  consenting  to  be  turned  out  from 
his  burgess's  place,  and  the  common  council  of  the  corporation 
removing  him  accordingly,  docs  not  amount  to  a  resignation ; 
and  a  peremptory  mandamus  was  granted  to  restore  hb. 
Holt,  450.  Mayor  of  Gloucester  s  Case. 

CONSEQUENTIAL  LOSSES  or  DAMAGES,  It  is 
a  fundamental  principle  in  law  and  reason,  that  he  who  does 
the  first  wrong  shall  answer  for  all  consequential  damages* 
12  Mod.  396.  Roswell  v.  Prior.  But  this  admits  of  limi- 
tation, The  damage  must  be  the  natural  and  lawful  con* 
sequence  of  the  defendant's  act ;  not  an  unlawful  act  by 
a  third  party,  for  which  that  party  is  liable.  8  East,  I 
Though  a  mail  does  a  lawful  thing,  yet  if  any  damage  do 
thereby  befal  another,  he  shall  answer  if  he  could  haveawided 
it  ;  and  this  holds  in  all  civil  cases*  As  if  a  man  lops  a  tret, 
and  the  boughs  fall  upon  another  ipso  invito,  yet  an  action  lies. 
So  if  a  man  shoots  at  hulls,  and  hurts  another  unawares.  So 
if  I  have  land  through  which  a  river  runs  to  your  mill,  and  J 
lop  the  sallows  growing  on  the  river  side,  which  accidentally 
stop  the  water,  so  as  your  mill  is  hindered.  So  if  I  am  building 
my  own  house,  and  a  piece  of  timber  falls  on  my  neighbours 
house,  and  breaks  part  of  it.  So  if  a  man  assaults  me,  and  / 
lift  up  my  staff  to  defend  myself,  and  strike  another  in  lifting 
it  up ;  but  it  is  otherwise  in  criminal  cases,  for  there  actof 
?ion  fecit  reuni  nisi  mens  sit  rea.  Ray  in.  422,  423,  See  tit* 
Chance  Medley.  Trespass  will  lie  for  originally  throwing  a 
squib,  which,  after  having  been  thrown  about  in  self-defence 
by  other  persons,  at  last  put  out  an  eye  of  plaintiff,  Scott  v. 
Shepherd,  2  TV.  Black.  B92.  Blackstonc,  J.  thought  case  the 
only  remedy. 

If  I  have  a  pond,  I  cannot  so  let  it  out  that  it  shall  drown 
my  neighbour's  land.  Arg.  Hel.  1 19-  cites  6  Ed.  4.  ft  If  a 
stranger  drive  my  cattle  upon  your  land,  whereby  they  an 
distrained  by  you,  I  shall  recover  against  the  stranger  for  this 
distress  by  you.  Lane,  67-  cites  9  Ed.  4.  4.  A  smith  prick 
the  horse  of  a  servant,  being  on  his  journey  to  pay  money  lor 
his  master  to  save  the  penalty  of  a  bond;  both  the  master  ana 
servant  may  have  their  several  action  on  the  case,  for  the 
several  wrongs  thev  have  thereby  sustained.  Per  Coke,  Up 
2  Bulst.  344.  The  being  delayed  four  hours  by  an  obstruction 
in  a  highway,  and  the  being  thereby  prevented  from  perfornuflg 
the  same  journey  as  many  times  in  a  day  as  if  the  obstruction 
had  not  occurred,  is  a  sufficient  injury  to  entitle  the  plaintifi to 
sue  the  obstructor.    2  Bing.  263 :  4  Maul  $  S.  101* 

Where  one  is  party  to  a  fraud,  all  which  follows  by  rea»* 
of  that  fraud  shall  be  said  as  done  by  him.  Arg*  Cro.  J.  *# 
An  action  lies  for  threatening  workmen  to  maim  and  persecute 
them,  whereby  the  master  loses  the  selling  of  his  goods,  te 
men  not  daring  to  go  on  with  their  work,  Cro.  J. 
Garrick  v.  Taylor.  A.  breaks  the  fence  of  B.,  by  which  cattle 
get  into  C.?s  ground,  C.  shall  have  the  case  against  A.,  ^ 
trespass.    Per  Roll.  Sty.  131.  Camper  v.  St.  John.    If  A.  hm 
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my  horse,  hi/  which  he  runs  on  B.?  A  is  the  trespasser,  and  not 
B.    2  Salk.  631, 

He  that  makes  a  fire  in  his  field  must  see  that  it  does  no 
harm,  and  answer  the  damage  if  it  docs,' but  if  a  sudden  storm 
riseth,  which  he  cannot  stop,  it  is  a  matter  of  evidence,  and  he 
must  show  it.  1  Salic  13.  ///.4s  Turbervil  v.  Stamp.  If  a  man 
keeps  a  beast  of  a  savage  nature,  as  a  lion,  Sec*,  it  is  at  his  peril 
to  keep  him  up,  and  he  is  answerable  for  all  the  consequences 
of  his  getting  loose.  Per  Raymond,  C.  J.}  Gilb.  187,  The  King 
v.  Huggins.  See  tit.  Action  ;  and  see  Bac.  Ah.,  tit.  Action  on 
the  Case.  (7  th  ed.)  And  as  to  the  disti  notions  between  the  action 
of  trespass  and  the  action  for  consequential  damages,  especially 
in  cases  of  injuries  from  earrings  and  vessels,  see  Bac.  Ad. 
tit.  Trespass.  (li.)  (7th  ed.J  l<hs  genial  rule  is,  that  if  the 
injury  is  produced  by  immediate  force  on  the  plain  till",  whether 
wilful  or  otherwise,  the  remedy  is  trespass;  but  if  the  damage 
is  only  mediate  or  consequential  upon  some  illegal  act,  the 
remedy  is  by  action  on  the  case* 

CONSERVATOR,  Lat.]  A  protector,  preserver,  or  main- 
tainer;  or  a  standing  arbitrator,  chosen  and  appointed  as  a 
guarantee  to  compose  and  adjust  differences  that  should  arise 
between  two  parties,  &c.    Paroch.  Antiq.  p.  513. 

Conservator  of  the  Peace,  conservator  vel  cttstos  pacis-2 
Is  he  that  hath  an  especial  charge  to  see  the  king  s  peace  kept  j 
and  of  these  conservators  Lambard  saith,  that  before  the  reign 
of  Ed.  III.,  who  first  created  justices  of  the  peace,  there  were 
divers  persons  that  by  the  common  law  had  interest  in  keeping 
the  peace  ;  some  whereof  had  that  charge  by  tenure,  as  holding 
lands  of  the  king  by  the  service,  &c, ;  and  others  as  incident  to 
their  offices  which  they  bore,  and  so  included  in  the  same  that 
they  were  nevertheless  called  by  the  name  of  their  office  only  ; 
also  some  had  it  simply,  as  of  itself,  and  were  therefore  named 
custodes  pads,  wardens  or  conservators  of  the  peace.  The 
chamberlain  of  Chester  is  a  conservator  of  the  peace  in  that 
county  by  virtue  of  his  office.  4  Inst.  212.  Sheriffs  of  coun- 
ties at  common  law  are  conservators  of  the  peace ;  and  consta- 
bles by  the  common  law  were  conservators,  but  some  say  they 
were  only  subordinate  to  the  conservators  of  the  peace,  as  they 
are  now  to  the  justice* 

The  king  s  majesty  is,  by  his  office  and  dignity  royal,  the 
principal  conservator  of  the  peace  within  all  his  dominions ; 
and  may  give  authority  to  any  other  to  see  the  peace  kept,  and 
to  punish  such  as  break  it hence  it  is  usually  called  the  king's 
peace.  The  Lord  Chancellor  or  Keeper,  the  Lord  Treasurer,  the 
Lord  High  Steward  of  England,  the  Lord  Mareschal,  and  Lord 
High  Constable  of  England  (when  any  such  offices  are  in  being), 
and  all  the  justices  of  the  Court  of  King  s  Bench  (by  virtue  of 
their  offices),  and  the  Master  of  the  Rolls  (by  prescription), 
are  general  conservators  of  the  peace  throughout  the  whole 
kingdom,  and  may  commit  all  breakers  of  it,  or  hind  them  in 
recognisances  to  keep  it ;  the  other  judges  are  only  so  in  their 
own  courts.  The  coroner  is  also  a  conservator  of  the  peace 
within  his  own  county,  as  is  also  the  sheriff;  and  both  of  them 
may  take  a  recognizance  or  security  for  the  peace.  Constables, 
tithingmen,  and  the  like,  are  also  conservators  of  the  peace 
within  their  own  jurisdictions ;  and  may  apprehend  all  breakers 
of  the  peace,  and  commit  them  till  thev  find  sureties  for 
their  keeping  it.  1  Comm.  350.  See  tits,  'justices  of  Peace, 
Commitment. 

Conservator  of  the  T  juice  and  Safe-Conducts,  con- 
servator nauciarum  et  sal  varum  regis  conduct  uum.~]  Was  an 
officer  appointed  by  the  king's  letters  patent,  whose  charge  was 
to  inquire  of  all  offences  done  against  the  kings  truce,  and  the 
safe-conducts  upon  the  main  sea,  out  of  the  liberties  of  the 
cinque  ports,  as  the  admirals  customably  were  wont  to  do,  and 
such  other  things  as  are  declared  in  stat.2  //.  5.  st.  I.e.  6.  Two 
men  learned  in  the  law  were  joined  to  conservators  of  the  truce 
as  associates ;  and  masters  of  ships  sworn  not  to  attempt  any 
thing  against  the  truce,  &c.  And  letters  of  request  and  of 
marque  were  to  be  granted  when  truce  was  broken  at  sea  to 
make  restitution.    Stai.  4  H.  5.  c.  7.    See  tit.  Truce. 


There  was  anciently  a  conservator  of  the  privileges  of  the 
Hospitallers  and  Templars.  IVcstm.  g\  c.  43.  And  the  cor- 
poration of  the  great  level  of  the  Jens  consists  of  a  governor, 
six  bailiffs,  twenty  conservators,  and  commonalty.  Stat. 
15  Car.  2.  c.  17* 

CONSIDERATIO  CURLE,  is  often  mentioned  in  law 
pleadings,  and  where  matters  are  determined  by  the  court. 
I  duo  consideratum  est  per  curiam,  /.  c  therefore  it  is  considered 
and  adjudged  by  the  court ;  consideratio  curiee  is  the  judgment 
of  the  court. 

CONSIDERATION,  consideration  The  material  cause, 
quid  or  pro  quo,  of  any  contract,  without  which  it  will  not  be 
effectual  or  binding.  This  consideration  is  either  expressed  : 
as  when  a  man  bargains  to  give  so  much  for  a  thing  bought ; 
or  to  sell  his  land  for  100/.,  or  grants  it  in  exchange  for  other 
lands  ;  or  where  I  promise,  that  if  one  will  marry  my  daugh- 
ter, or  build  me  a  house,  &c,  I  will  give  him  a  certain  sum  of 
money  ;  or  one  agrees  for  a  certain  sura  to  do  a  thing.  Or 
it  is  implied,  when  the  law  itself  enforces  a  consideration  ;  as 
where  a  person  comes  to  an  inn,  and,  there  staying,  eats  and 
drinks,  and  takes  lodging  for  himself  and  horse,  the  law  pre- 
sumes he  intends  to  pay  for  both,  though  there  be  no  express 
contract  for  it;  and  therefore  if  he  discharge  not  the  house, 
the  host  may  stay  his  horse ;  and  so  if  a  tailor  makes  a  gar- 
ment for  another,  and  there  is  no  express  agreement  what  he 
shall  have  for  it,  he  may  keep  the  clothes  till  he  is  paid, 
or  sue  the  party  for  the  same.  5  Rep.  29 :  Plowd.  308: 
Dyer,  30.  B$7. 

Considerations  may  be  considered  either  as  relating  to  co?i- 
Iracts  generally  or  to  deeds  in  particular;  and  farther  relating 
thereto,  see  tits.  Assumpsit,  Deed. 

As  to  contracts,  a  consideration  may  be  denned  to  be  the 
reason  which  moves  the  contracting  party  to  enter  into  the 
contracts.  This  consideration  must  he  a  thing  lawful  in  itself, 
or  else  the  contract  is  void.  A  good  consideration  is  that  of 
blood  or  natural  affection  between  near  relations;  the  satis- 
faction accruing  from  which  the  law  esteems  an  equivalent 
for  whatever  benefit  may  move  from  one  relation  to  another. 
3  Rep.  S3:  2  Inst.  "271  :  1  Rep.  I Tf>-  This  consideration  may 
sometimes,  however,  be  set  aside,  and  the  contract  become  void, 
when  it  tends  in  its  consequences  to  defraud  creditors  or 
other  third  persons  of  their  just  rights.  See  13  Eliz.  c.  5: 
3  Barn.  $  Adol.  362.  And  natural  affection,  though  a  good 
consideration  to  raise  a  use,  is  not  a  sufficient  consideration  for 
a  binding  promise,  Cro.  Eliz.  755.  But  a  contract  for  any 
valuable  consideration,  as  for  marriage,  for  money,  for  work 
done,  or  for  other  reciprocal  contracts,  can  never  be  impeached 
at  law  ;  and,  if  it  be  of  a  sufficiently  adequate  value,  is  never  set 
aside  in  equity;  for  the  person  contracted  with  has  then  given 
an  equivalent  in  recompence,  and  is  therefore  as  much  an 
owner  or  a  creditor  as  any  other  person.  2  Comm.  444 :  Noi/'s 
Max.  87:  Hob.  230.  See  tits*  Fraud,  Fraudulent  Con* 
veyance. 

These  valuable  considerations  are  divided  by  the  civilians 
into  four  species  :—Do  ut  des,~facio  ui  facias,— facio  ut  des, 
—do  ut  facias  ;  the  bare  mention  of  which  is  here  sufficient. 

A  consideration  of  some  sort  or  other  is  so  absolutely  neces- 
sary to  the  forming  of  a  contract,  that  a  nudum  pactum,  or  bare 
agreement  to  do  or  pay  any  thing  on  one  side  without  any 
compensation  on  the  other,  is  totally  void  in  law  ;  and  a  man 
cannot  be  compelled  to  perform  it.  Dr.  Sf  St.  d.2.  c.  24.  As  if 
one  man  promises  to  give  another  100/.  ;  here  there  is  nothing 
contracted  for  or  given  on  one  side,  and  therefore  there  is  no- 
thing binding  on  the  other.  And  however  a  man  may  or  may 
not  be  bound  to  perform  it  in  honour  or  conscience,  which  the 
municipal  laws  do  not  take  upon  them  to  decide,  certainly 
those  laws  will  not  compel  the  execution  of  what  he  had  no 
visible  inducement  to  engage  for,  and  therefore  our  law  has 
adopted  the  maxim  of  the  civil  law  ex  nudo  pacto  non  oritur 
actio.  But  any  degree  of  reciprocity  will  prevent  the  pact 
from  being  nude;  nay,  even  if  the  promise  be  founded  on  a 
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prior  moral  obligation  (as  a  promise  to  pay  a  just  debt,  though 
barred  by  the  statute  of  limitations),  it  is  no  longer  nudum 
pactum.  But  this  promise  must  now  be  in  writing.  See 
9  G.  4.  c.  14.  So  a  bankrupt  is  liable  on  a  new  promise  to  pay 
debts  barred  by  his  certificate*  for  it  is  founded  on  good 
consideration ;  but  the  promise  must  be  in  writing.  6  G.  4f. 
c.  16.  §  131-  And  as  to  the  cases  in  which  a  moral  obligation 
is  sufficient  to  support  an  assumpsit,  sec  3  Bos.  $  Pull  £49 : 
5  Taunt.  36:  1  Barn,  AdoL  104:  2  Born.  %  AdoL  811.  And 
as  this  rule  was  principally  established  to  avoid  the  inconve-  I 
nience  that  would  arise  from  setting  up  mere  verbal  promises, 
for  which  no  good  reason  could  be  assigned,  it  therefore  does 
nut  hold  in  some  cases  where  such  promise  is  authentically 
proved  by  written  documents.  2  Comm.  445,  6.  Blackstone  in- 
stances voluntary  bonds  or  notes;  as  to  which  latter,  see 
Fonbi } cinque's  observations  in  Treat  Eq.  334,  n. 

Deeds  also  must  be  founded  upon  good  and  sufficient  con- 
siderations, not  upon  an  usurious  contract.  Stat.  13  Eliz.c.  8. 
Nor  upon  fraud  or  collusion,  either  to  deceive  purchasers, 
bonajide,  or  just  and  lawful  creditors.  Stats.  13  Eliz.  c.  5: 
27  Eliz.  c.  4.  Any  of  which  bad  considerations  will  vacate  the 
deed,  and  subject  such  persons  as  put  the  same  in  ure  to  for- 
feitures, and  often  to  imprisonments.  A  deed  also,  or  other 
grant  made  without  any  consideration,  is,  as  it  were,  of  no 
effect;  for  it  is  construed  to  enure,  or  to  be  effectual,  only  to 
the  use  of  the  grantor  himself.  Perk.  §  533.  The  considera- 
tion of  deeds  also,  like  that  of  contracts,  may  he  either  a  good 
or  valuable  one.  Deeds  made  upon  good  consideration  only  are 
considered  as  merely  voluntary,  and  are  frequently  set  aside  in 
favour  of  creditors/ and  bona  jlde  purchasers.  2  Com?n.  2i)6. 
See  3  Barn.  $  AdoL  362.    See  farther  tit.  Deeds. 

A  consideration  ought  to  be  matter  of  profit  and  benefit  to 
him  to  whom  it  is  done,  by  reason  of  the  charge  or  trouble  of 
him  who  doth  it.  Cro.  Car.  8.  If  a  person  hath  disbursed 
several  sums  for  another,  without  his  request,  and  after- 
wards such  other  says,  that,  in  consideration  he  hath  paid  the 
said  sums  for  him,  he  promises  to  pay  them:  this  is  no  consider- 
ation, because  it  was  executed  before.  But  it  will  be  otherwise 
if  the  sums  were  paid  at  the  request  of  the  other.  Moor.  220  : 
Cro.  Eliz,  282.  A  mere  voluntary  courtesy  will  not  be  a  good 
consideration  of  a  promise  ;  but  the  value  and  proportion  of  the 
consideration  is  not  material  to  maintain  an  action ;  for  a  shil- 
ling or  a  penny  is  as  much  binding  as  100/.;  though  in  these 
cases  the  jury  will  give  damages  proportionally  to  the  loss* 
Hob.  5:  10  Rep.  16. 

A  consideration  that  is  void  in  part,  is  void  in  the  whole;  and 
if  two  considerations  be  alleged,  and  one  of  them  is  found  false 
bv  the  jury,  the  action  fails.  Hob.  :  Cro.  Eliz.  848.  But 
if  there  be  a  double  consideration  for  the  grounding  of  a  pro- 
mise, for  the  breach  whereof  an  action  is  brought ;  though  one 
of  the  considerations  be  not  good,  yet  if  the  other  be  good,  and 
the  promise  broken,  the  action  will  lie  upon  that  breach :  for 
one  consideration  is  enough  to  support  the  promise.  I  Lift  297. 
A  consideration  must  be  lawful  to  ground  an  assumpsit. 
2  Lev.  l6L  It  must  not  be  contrary  to  any  statute. 
5  Barn.  #  A.  £41 :  11  East,  300:  1  Maule  §  8.  593: 
1 0  Barn.  Sf  C.  93.  Nor  contrary  to  public  policy.  8  Term  R.  9-2  : 
2  Bunt.  <V  C>  Noi"  fraudulent.  2  'Term  /f.70'3:  4  East,  372. 

Nor  immoral.  1  Bos.  $  Pull  340  :  1  Rtj.  #  Moo.  251.  Where 
considerations  are  valuable,  and  consist  of  two  or  more  parts, 
there  the  performance  of  every  part  ought  to  be  shown. 
Cro.  Eliz.  579-  In  case  a  deed  of  feoffment  he  made  of  lands, 
or  a  fine  and  recovery  be  passed,  and  no  consideration  is  ex- 
pressed in  the  deed,  &c.  for  the  doing  thereof,  it  shall  lie  in- 
tended by  the  law,  that  it  was  made  in  trust,  for  the  use  of  the 
feoffor  or  conusor  ;  for  it  shall  be  presumed  he  would  not  part 
with  his  land  without  a  consideration  ;  and  yet  the  deed  shall 
be  construed  to  operate  something,  and  that  which  is  most 
reasonable.  1  Bill.  Abr.  299*  And  see  tit.  Assumpsit,  Bac.  Ab. 
(  Ed,  by  GtviUim  §  Dodd.) 

CONSIGN,  is  a  word  used  by  merchants,  where  goods  are 


assigned,  delivered  over,  or  transmitted  from  beyond  sea  or 

elsewhere  to  a  factor,  &c. 

Consignor,  and  Consignee,  signify,  among  merchants,  th* 
shipper  of  merchandize,  and  the  person  to  whom  they  ait 
addressed.  Where  the  consignor  of  goods  abroad  advised  the 
consignee  by  letter,  that  he  had  chartered  a  certain  ship  on  his 
account,  and  inclosed  him  an  invoice  of  the  goods  iad.  n  on 
board,  which  were  therein  expressed  to  be  for  account  and  risk 
of  the  consignee;  and  also  a  bill  of  lading  in  the  usual  form, 
expressing  the  delivery  to  be  made  to  order,  he  paying 
freight  for  the  said  goods  according  to  charter  party,  and  the 
letter  of  advice  also  informed  the  consignee,  that  the  consignor 
had  drawn  bills  on  him  at  three  months  for  the  value  of  the 
cargo ;  held,  that  the  invoice  and  bill  of  lading  sent  to  the 
consignee,  and  the  delivery  of  the  goods  to  the  captain,  voted 
the  property  in  the  consignee,  subject  only  to  be  divested  by 
the  consignors  right  to  stop  the  goods  in  transitu,  in  case  of 
the  insolvency  of  the  other.  And  the  consignor's  agent  having 
obtained  possession  of  the  cargo  under  another  bill  of  lading, 
and  having  refused  to  deliver  it  up  unless  the  consignee  would 
make  immediate  payment,  which  he  declined  doing,  but  offered 
his  acceptances  at  three  months,  in  the  manner  before  stipu- 
lated :  held,  that  the  consignee  might  maintain  trover  against 
such  agent  without  having  tendered  payment  of  the  freight 
either  to  him  or  the  captain,  the  defendant  having  possessed 
himself  of  the  goods  wrongfully.  IValley  v.  Montgomery,  L 
48  G.  3.  East,  585.  See  farther  tits.  Merchant  Factor, 
Transitu. 

CONSILIUM,  dies  consUii.~\    A  time  allowed  for  one 
cused  to  make  his  defence,  and  answer  the  charge  of  the  ac- 
cuser.   It  is  now  used  for  a  speedy  day  appointed  to  argue  a 
demurrer:  which  the  court  grants  after  the  demurrer  joined, 
on  reading  the  record  of  the  cause,  &e. 

CONSIMILI  CASU,  writ  of  entry  in.  A  writ  of  entry. 
This  and  the  writ  in  casu  proviso  lay  not  at  common  law,  but 
are  given  by  stat.  Give,  6  Ed.  1.  c.  7-  and  Weslm.  2,  13  El  I 
c.  24.  for  the  reversioner  after  alienation  ;  but  during  the  life 
of  the  tenant  in  dower,  or  other  tenant  for  life.  See  F.  N.  B* 
205,  20f):  3  Comm.  183.  n. 

CONSISTORY,  consisloriumr\  Signifies  as  much  as pra- 
torium,  or  tribunal ;  it  is  commonly  used  for  a  council-house 
of  ecclesiastical  persons,  or  place  of  justice  in  the  spiritual 
court;  a  session  or  assembly  of  prelates.  And  every  arch- 
bishop and  bishop  of  every  diocese  hath  a  consistory  court, 
held  before  his  chancellor  or  commissary^  in  his  cathedral 
church,  or  other  convenient  place  of  his  diocese,  for  eccle- 
siastical causes.  4  Inst,  338.  The  bishops  chancellor  is  the 
judge  of  this  court,  supposed  to  be  skilled  in  the  civil  and 
canon  law  ;  and  in  places  of  the  diocese  far  remote  from  the 
bishop's  consistory,  the  bishop  appoints  a  commissary  (com- 
missarius  jbraneus)  to  judge  in  all  causes  within  a  certain  dis* 
!  trict,  and  a  register  to  enter  his  decrees,  &c.  2  Rol.  Abr.%%h'. 
Seld.  Hist.  Tithes,  413,  414,  From  the  sentence  of  this  con- 
sistory court  an  appeal  lies,  by  virtue  of  stat.  24  H.  8.  C<  12*  to 
the  archbishop  of  each  province  respectively. 

CONSOLIDATION,  consolidation  Is  used  for  the  uniting 
of  two  benefices  into  one.  Stat.  37  IE  S.  c.  21.  Which 
union  is  to  be  by  the  assent  of  the  ordinary,  patron,  and  incum- 
;  bent,  &c.  and  to  be  of  small  churches  lying  near  together 
Vide  tits.  Church,  Union.  This  word  is  taken  from  the  civil 
law,  where  it  signifies  properly  an  uniting  of  the  possession, 
occupancy,  or  profit  of  lands,  &c,  with  the  property. 
also  Extinguishment,  Insurance.  Where  the  court  by  rule 
consolidates  several  actions  depending  on  the  same  question,  sq 
that  all  shall  be  decided  by  the  event  of  one,  this  is  called  a 
consolidation  rule,  as  to  which  see  Tidd's  Prac.  (Qt)\  etM  1* 
is  frequently  done  in  actions  against  underwriters  on  the  same 
policy. 

CONSPIRACY,  conspiration  This  word  was  formcrh 
used  almost  exclusively  for  an  agreement  of  two  or  more  per- 
sons falsely  to  indict  one,  or  to  procure  him  to  be  indicted  oi 


felony ;  and  such  person  may  still  have  his  writ  of  conspiracy 
after  his  acquittal.    Now,  it  is  no  less  commonly  used  for  the 
unlawful  combination  of  journeymen  to  raise  their  wages,  or  1 
to  refuse  working,  except  on  certain  stipulated  conditions. 

By  the  common  law  there  can  be  no  doubt  but  that  all  con- 
federacies whatsoever,  wrongfully  to  prejudice  a  third  person, 
are  highly  criminal.     1  Hawk*  P.  C.  c.  72.  §  2.    See  farther 
nlat.  5  Eliz.  c.  4.  particularly  §§  IS,  1 9,  20.  and  this  Diet.  tits.  I 
Labourers,  Serva  nts. 

Writ  of  conspiracy  lies  for  him  that  is  indicted  of  a  trespass 
and  acquitted,  though  it  was  not  felony  ;  also  upon  an  indict- 
ment for  a  riot.  2  Mod.  306  :  5  Mod.  405.  Where  a  man  is 
falsely  indicted  of  any  crime  which  may  prejudice  his  fame  or 
reputation;  and  though  it  doth  not  import  slander,  if  it  en- 
dangers his  liberty ;  or  if  the  indictment  be  injurious  to  his  1 
property.,  &c.  writ  of  conspiracy  licth.  3  Salk.  97.  Hut 
though  a  conspiracy  to  charge  falsely  be  indictable,  yet  the 
party  ought  to  show  himself  to  be  innocent  ;  and  the  writ  of 
conspiracy  lies  not  without  an  acquittal.  Mod.  Cas.  13J.  185,  I 
1 $6.  Not  only  writ  of  conspiracy,  which  is  a  civil  action  at 
the  suit  of  the  party,  but  also  action  on  the  case  in  the  nature 
of  a  writ  of  conspiracy,  doth  lie  for  a  false  and  malicious 
accusation  of  any  crime,  whether  capital  or  not  capital,  even 
of  high  treason  ;  and  this  though  the  bill  of  indictment  is 
found  ignoramus,  or  it  does  not  go  so  far  as  an  indictment. 
And  the  same  damages  may  be  recovered  in  such  action  as  in  a 
writ  of  conspiracy,  where  the  party  is  lawfully  acquitted  bv 
verdict.  1  iiol.  'Abr.  Ill,  112:  9  Rep.  56.  'See  GUb.  Ca. 
185  :  10  Mod.  148,  214:  Salk.  15.  An  action  on  the  case  is 
preferable,  as  being  more  in  use,  and  the  proceedings  easier, 
and  not  attended  with  *m  h  niceties  as  the  writ  of  conspiracy* 
Sec  tits.  Malicious  Prosecution,  Action, 

If  one  falsely  and  maliciously  procure  another  to  he  arrested 
and  brought  before  a  justice  of  peace  to  be  examined  concern- 
ing a  felony,  &c,  on  purpose  to  vex  and  disgrace  him,  and  put 
him  to  charge  and  trouble,  although  he  is  not  indicted  for  the 
same,  yet  he  may  have  an  action  on  the  case  ;  in  which  he  need 
not  aver  that  he  was  lawfully  acquitted,  as  he  ought  to  do  in  a 
writ  of  conspiracy  ;  but  he  must  aver  that  the  accusation  was 
false  el  malic  iose,  which  words  are  necessary  in  the  declaration  ; 
and  it  must  appear  that  there  wTas  no  ground  for  it,  and  that 
the  prosecution  is  at  an  end.  And  as  an  action  on  the  case 
may  be  prosecuted  against  one  person,  where  the  writ  of  con- 
spiracy or  indictment  doth  not  lie  but  against  two,  this  action 
is  most  commonly  brought.  1  Dattv.  Abr.  208.  213:  2  Inst. 
56*2.  638.    See  tit.  Malicious  Prosecution. 

Conspirators  may  be  indicted  at  the  suit  of  the  king,  and  at 
the  common  law  one  may  prefer  an  indictment  against  con- 
spirators, who  only  conspire  together,  and  nothing  is  executed ; 
though  the  conspiracy  ought  to  be  declared  by  some  act,  or 
promise  to  stand  by  one  another,  &c.  But  a  bare  conspiracy 
will  not  maintain  a  writ  of  conspiracy  at  the  suit  of  the  party, 
because  he  is  not  damaged  by  it,  though  it  is  a  ground  for  an 
indictment.  9  Rep.  56:  2  RoL  Abr.  77.  If  the  defendants 
can  show  any  foundation  or  probable  cause  of  suspicion,  thev 
shall  be  discharged  ;  and  if  a  man  hath  good  cause  of  sus- 
picion that  a  person  is  guilty  of  felony,  and  causes  him  to  be 
indicted,  in  prosecution  of  justice,  action  of  conspiracy  wTill  not 
lie;  but  it  is  otherwise  if  the  prosecutor  imposes  the  crime  of 
felon v  where  no  felon v  was  committed.  1  RoL  Abr.  115: 
4  Rep,  45 8. 

The  conspiracy  is  the  gist  of  the  offence,  and  though,  as 
before  said,  nothing  is  done  in  prosecution  of  it,  it  is  a  complete 
and  consummate  oSence  of  itself;  and  whether  the  conspiracy 
be  to  charge  a  temporal  or  ecclesiastical  offence  on  an  innocent 
person  it  is  the  same  thing.  Ld.  Raym.  1 1 0*7  :  1  Salk.  174  : 
Stra.  193. 

A  conspiracy  consists  in  unlawfully  conspiring  to  injure  a 
person  by  a  false  charge.    3  Burr.  Rep.  1320. 

Several  persons  may  lawfully  meet  together  and  consult  to 
prosecute  a  guilty  person ;  otherwise,  if  it  be  to  charge  one 


that  is  innocent,  right  or  wrong ;  for  that  is  indictable.  1  SalL 
174. 

By  the  common  law  there  can  be  no  doubt  but  that  all  con- 
federacies whatever,  wrongfully  to  prejudice  a  third  person,  are 
highly  criminal;  1  Hawk,  P.  C.  c.  72.  §  2;  and  a  bare  con- 
spiracy to  do  a  lawful  act  to  an  unlawful  end  is  a  crime. 
8  Mod.  320. 

Combining  to  hiss  at  a  theatre,  though  each  might  have 
done  so  separately.  Anon.  B.  R.  18  G.  3.  2  Campb.  369,  So 
officers  in  the  East  India  Company's  service  combining  together 
to  throw  up  their  commissions.    4  Burr.  2472. 

Conspiring  to  indict  for  the  purpose  of  extorting  money,  is  a 
misdemeanor,  whether  the  charge  be  true  or  false.  4  5.  ^  C. 
329  :  6  D.  #  R.  345. 

It  is  an  indictable  offence  to  conspire  to  charge  a  person 
with  being  the  father  of  a  bastard  child.    1  Salk.  174. 

If  a  man  and  woman  marry,  the  man  assuming  the  name  of 
another,  and  the  woman  marrying  him  by  such  false  mime, 
knowing  it  to  be  false,  with  a  design  thereby  to  do  a  future 
injury  to  a  person  whose  name  was  assumed,  it  is  a  conspiracy. 
Leach's  Crown  Law  Cases,  44. 

An  indictment  will  not  lie  for  conspiracy  to  commit  a  civil 
trespass  by  several  persons  agreeing  to  go,  and  by  going,  into  a 
preserve ,  for  game,  the  property  of  another,  in  order  to  snare 
hares,  though  alleged  to  be  done  by  the  defendants  armed 
with  offensive  weapons,  for  the  purpose  of  opposing  resistance 
to  any  endeavours  to  apprehend  or  obstruct  them.  13  E.  R. 
228. 

After  conviction  of  a  conspiracy  all  the  defendants  must  be 
present  in  court  when  a  motion  is  made  on  their  behalf  in 
arrest  of  judgment.    Burr.  Rep.  92<j :  1  BL  Rep.  20$. 

And  mi  idso  upon  a  motion  for  a  new  trial.  It  E.  R.  30Q: 
3  Maul.  %  Set.  Rep.  2. 

A  person  convicted  of  conspiracy  cannot  be  a  witness; 
Leach,  442;  but  if  pardoned  he  may,  1  Hale,  Hist.  306*: 
2  Hate,  Hist.  27S  :  2  Hawk.  P.  C.  ((ith  ed.)  ~>:>X.  (>]():  I  Leach, 
456*.  However,  Sir  H  ilfiam  Scott  held  that  a  conviction  for 
a  conspiracy  to  def  raud  would  not  render  an  affidavit  of  the 
convict  inadmissible.  Case  of  Ville  de  Farsovie,  1 8 1 7.  And  so 
also  a  conspiracy  to  raise  the  funds  by  false  rumours.  3  Stark.  21. 
Lord  Hale  confines  the  disqualification  to  cases  of  conspiracy 
at  the  suit  of  the  king.  1  Hale,  Hist.  278.  One  convicted  of 
conspiracy  is  competent  to  make  an  affidavit  of  debt  to  hold  to 
bail.    4  1).  $R.  144. 

In  conspiracies  there  is  no  occasion  to  prove  the  actual  fact 
of  conspiring,  but  it  may  be  collected  from  all  the  collateral 
circumstances  of  the  case.    1  BL  Rep.  3Q2. 

Where  an  indictment  for  conspiracy  whs  laid  in  Middlesex, 
where  acts  done  by  some  of  the  conspirators  were  proved,  acts 
done  by  others  of  the  conspirators  in  other  counties  were  given 
against  them.  4  E.  R.  171.  But  the  venue  must  be  laid 
where  the  conspiracy  was,  not  where  the  result  of  such  con- 
spiracy was  put  in  execution,  1  Salk.  174.  If  one  overt  act 
be  proved  where  the  venue  is  laid,  others  may  be  proved  in 
other  counties.    Arch.  C.  L.  812. 

The  quarter  sessions  have  jurisdiction  over  conspiracies 
Burr.  Rep.  1  :?20  :  1  BL  Rep.  368. 

, An  action  lies  not  against  a  justice  of  peace,  who  sends  out 
his  warrant  upon  a  false  accusation  ;  but  it  lies  if  he  makes 
it  out  without  any  accusation.  1  Leon.  187.  Conspiracies 
ought  to  be  out  of  court ;  for  if  a  prosecution  be  ordered  in  a 
court  of  justice,  and  witnesses  appear  against  a  party,  &c, 
there  shall  be  no  punishment ;  and  if  persons  acted  only  as 
jurors  in  a  criminal  matter,  or  judges  in  open  court,  there  is 
no  ground  for  prosecution,  S.  P.  C.  173:  12  Rep.  24.  If  all 
the  defendants  but  one  are  acquitted  on  indictment  for  conspi- 
racy, that  one  must  be  acquitted  also;  because  one  person 
alone  cannot  be  indicted  for  this  crime;  and  husband  and  wife, 
being  but  one  person,  may  not  be  indicted  alone  for  a  conspi- 
racy. 2  RoL  Abr.  70S.  The  acquittal  of  one  person  is  the 
acquittal  of  another  upon  indictment  of  conspiracy.    3  Mod. 
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220.  (i  e.  where  only  two  are  indicted3  and  it  is  not  laid  or 
proved  that  they  conspired  with  others,  unknown).  Though 
where  one  is  found  guilty,  according  to  the  opinion  of  the 
Lord  Chief  Justice  Hale,  if the  other  doth  not  come  in  upon 
process,  or  if  he  dies  pending  the  suit,  judgment  shall  he  had 
against  the  other.  1  Vent.  234*.  See  Stra.  193.  1227-  Writ 
of  conspiracy  was  brought  against  two  persons,  and  one  found 
not  guilty;  the  other  shall  not  have  judgment ;  but  in  action 
on  the  case  it  had  been  good.  Cro.  Elh.  701.  And  action  on 
the  case  in  the  nature  of  a  conspiracy  may  be  brought  against 
one  only.  I  Hawk.  P.  C.  c.  72.  §  8.  If  the  parties  are  found 
guilty  of  the  conspiracy  upon  an  indictment  of  felony,  at  the 
ling's  suit,  the  judgment  is,  that  they  shall  lose  their  frank 
taw  (which  disables  them  to  be  put  upon  jury,  to  be  sworn  as 
witnesses,  or  to  appear  in  person  in  any  of  the  kings  courts), 
and  their  lands,  goods,  and  chattels  be  seized  as  forfeited, 
and  their  bodies  committed  to  prison  ;  which  is  called  a  villain- 
ous judgment.  %  Inst.  143.  222:  Crompt.Just.  15(5  ;  1  Hawk. 
P.  C.  c.  72.  §  9,  There  has  been  no  instance  of  the  villainous 
judgment  since  the  reign  of  Edward  111.  The  usual  mode  of 
punishment  at  present  is,  by  pillory,  fine,  imprisonment,  and 
surety  for  good  behaviour.*  Burr.  9<)6-  1027:  Stra. J9& 
The  quarter  sessions  have  jurisdiction  over  this  offence.  Finch, 
SO:  8  Mod.  321.  And  on  motion  in  arrest  of  judgment,  the 
defendant  must  be  personally  present  in  court.  Stra.  1227: 
Burr.  931. 

The  matter  of  the  conspiracy  ought  to  touch  a  man's  life 
where  the  villainous  judgment  is  imposed.  J  Hawk.  P.  C. 
c.  72.  For  conspiring  to  charge  a  person  with  poisoning 
another,  &c,  one  of  the  parties  was  fined  1,000/.,  and  some 
others  had  judgment  of  the  pillory,  and  to  be  burnt  in  the 
cheek  with  the  letters  F.  and  C,  to  signify  false  conspirators. 
Moor,  81 6.  As  fine  and  imprisonment  is  the  usual  punishment 
at  this  day  on  the  indictment  for  conspiracy,  so  on  writ  of  con- 
spiracy, &c.  the  party  shall  be  fined,  and  render  damages.  See 
farther,  1  Harvk.  P.  C.  c.  72.  at  large. 

The  term  conspiracy  is  of  late  years  most  frequently  applied 
to  unlawful  combinations  of  workmen,  generally  to  the  preju- 
dice of  themselves  as  well  as  of  all  engaged  in  the  trade  to 
which  such  combinations  relate.  There  were  many  ancient 
and  modern  statutes  on  this  subject,  all  of  which  are  repealed 
by  stat.  6  G.  4.  c.  129.  which  extends  to  the  whole  of  the 
United  Kingdom.  By  this  act  the  offences  of  forcing,  or  en- 
deavouring to  force,  workmen  by  violence,  threats,  intimida- 
tion, &c.  to  leave  their  service,  or  to  quit  their  work,  or  return 
it  unfinished,  or  to  prevent  their  hiring  themselves,  and  for 
using  violence,  &c.  towards  another,  for  compelling  them  to 
belong  to  clubs,  or  to  pay  fines  for  not  obeying  orders  as  to 
wages,  or  for  forcing  any  master  to  alter  mode  of  work,  or 
limiting  number  of  apprentices,  &c,  are  made  punishable  by 
three  months'  imprisonment,  wTith  or  without  hard  labour,  §  3  ; 
not  to  affect  meetings  for  settling  of  rates  of  wages,  or  hours  of 
work,  of  the  persons  meeting,  §  4 ;  nor  meetings  of  masters  as 
to  rates  of  wages,  &c,  of  their  workmen,  §  5  ;  summary  convic- 
tion before  two  justices  (within  four  mouths),  §  7;  no  justice, 
being  a  master,  shall  act  under  this  act,  §13;  punishment  of 
witnesses  summoned,  and  refusing  to  appear  or  he  examined, 
three  months1  imprisonment,  §  8  ;  offenders  compellable  to  give 
evidence  for  the  crowTn,  and  shall  be  indemnified,  §  6 ;  forms 
of  convictions  and  commitments,  §  10  and  Sch, ;  convictions 
shall  be  transmitted  to  quarter  sessions,  and  filed,  %  1 1  ;  appeal 
to  quarter  sessions  by  parties  grieved,  §  12. 

Conspirators,  conspiratores.^  By  stat.  33  Ed.  1.  sL  2.  are 
defined  to  be  those  that  do  bind  themselves  by  oath,  covenant, 
or  other  alliance,  that  every  of  them  shall  aid  the  other  falsely 
and  maliciously  to  indict  persons ;  or  falsely  to  move  or  main- 
tain pleas,  &c.  And  such  as  retain  men  in  the  country,  with 
liveries,  or  fees,  to  maintain  their  malicious  enterprises,  which 
extends  as  wrell  to  the  takers  as  the  givers ;  and  stewards  and 
bailiffs  of  great  lords,  who  by  their  office  or  power  undertake  to 
hear  and  maintain  quarrels,  pleas,  or  debates,  that  concern  other 


parties  than  such  as  relate  to  the  estate  of  their  lords  or  them- 
selves, 2  JnsL  384-.  562.  And  against  conspirators,  false  in- 
formers,  and  embracers  of  inquest,  the  king  hath  provided  * 
writ  in  the  Chancery;  and  the  justices  of  either  bench  and  jus. 
tices  of  assize  shall  on  every  plaint  award  inquest  thereupon, 
Stat.  28  Ed.  1.  sL  2.  c.  10.  From  the  description  of  conspire 
tors  in  several  of  our  old  law  books,  conspiracy  is  taken  gene- 
rally, and  confounded  with  maintenance  and  champerty.  See 
those  tits.  Besides  these,  there  are  conspirators  in  treason,  bv 
plotting  against  the  government,  &c.    See  tit.  Treason. 

Conspirations.  The  writ  that  lay  against  conspirators, 
Res;.  Oris.  134  :  F.  N.  B.  114. 

CONSTABLE. 

The  origin  of  the  word  Constable,  erroneously  sought  for 
in  the  Saxon  language,  is  undoubtedly  to  be  found  in  the 
comes  stabuli  of  the  Eastern  empire,  who  was  at  first,  as  his  title 
imports,  no  more  than  superintendant  of  the  imperial  stables, 
or,  in  other  words,  the  emperors  master  of  the  horse ;  hut  hav* 
in 2,  in  process  of  time,  obtained  the  command  of  the  army,  bis 
name  (corrupted  into  constahulus  and  const abularius,  see  Spd- 
man)  began  to  signify  a  commander ;  and  with  this  significa- 
tion appears  to  have  been  introduced  into  England  at  the 
Norman  Conquest ;  or  perhaps  sooner. 

The  Constable  eF  England,  or  Lord  High  Constable, 
was  anciently  an  officer  of  the  highest  dignity  and  importance 
in  the  realm.  He  wras  the  leader  of  the  king  s  armies,  and  bad 
the  cognizance  of  all  contracts  and  other  matters  touching 
arms  or  war.  13  R.  2.  sL  1.  c.  2  ;  and  see  Madoxs  History 
of  the  Exchequer,  p.  27-  He  sate  as  judge  with  the  earl 
marshal,  having  precedence  of  him  in  the  court  of  chivalry; 
and  he  is  by  some  of  our  books  also  called  marshal.  See  tit. 
Marshal. 

This  office,  which  appears  to  have  been  granted  by  William 
the  Conqueror  to  Walter  Earl  of  Gloucester,  or,  according  to 
others,  to  William  Fitzosbome,  or  Roger  de  Mortimer,  became 
hereditary  in  two  different  families,  as  annexed  to  the  earldom 
of  Hereford;  and  in  that  right,  after  a  lapse  of  near  two 
centuries,  wfas  revived  by  judgment  of  law,  in  the  person  of 
Edward  Stafford  Duke  of  Buckingham;  who  being  attainted 
of  high  treason,  an.  13  H.  8.  this  office  became  forfeited  to  the 
crown.  Since  this  period  there  has  been  no  lord  high  con- 
stable, except  pro  hoc  vice  at  a  coronation,  or  on  other  solemn 
occasions. 

Constables  of  Castles  were  keepers  or  governors  of  the 
castles  of  the  king,  or  of  great  barons,  and  who  were  frcquentlj 
hereditary  or  by  feudal  tenure  ;  such  were  the  constable  of  tk 
Tower,  the  constable  of  London  or  Baynard's  Castle,  the  con- 
stables of  the  castles  of  Dover,  Windsor,  Chester,  Flint,  &cv 
some  of  which  offices,  though  not  now  hereditary,  are  remain- 
ing to  this  day.  These  are  the  constables  intended  in  Magna 
Charta,  c  17.  20 ;  and  who,  in  the  stat.  of  Westm.  1.  {3  El  h) 
c.  1 5.  are  called  constables  of  fees,  and  there  considered  as 
keepers  of  prisons ;  a  constituent  part,  indeed,  of  all  ancient 
castles.  See  2  Inst.  SI.  The  stat.  of  5  H.  4.  c.  10.  reciting  the 
oppressions  of  these  constables,  and  enacting  that  none  be  im- 
prisoned but  in  the  common  gaol,  seems  to  have  put  an  end  to 
a  race  of  tyrants,  wTho  by  their  misconduct  had  rendered  them- 
selves odious  to  the  people, 

A  Constable  of  the  Exchequer  is  mentioned  in  the  Dialog** 
Scaccarii,  I.  1.  c.  5 :  in  the  stat.  de  Districtione  Scaccam, 
51  II.  3.  st.  5  :  in  Fleia,  L  2.  c.  31  :  and  in  Madox's  History 
of  that  court,  p.  274. 

The  Constable  of  the  Staple  is  also  mentioned  in  some 
old  statutes.  See  27  Ed.  3.  c.  8 :  15  R.  2.  c.  9-  23  8* 
c.  6.  t  » 

The  Constable  of  the  Hundred,  or  \heHigh,  t«4 
or  Head  Constable  (as  he  is  otherwise  called),  is  next  to  K 
spoken  of.  By  the  stat.  of  Winton  or  Winchester^  13  Ed*  ^ 
(c.  6.)  it  is  ordered  that  in  every  hundred  or  franchise  there 
shall  be  chosen  two  constables  to  make  the  view  of  armour,  an 


to  present  the  defaults  of  armour,  and  of  the  suits  of  towns 
and  of  highways,  &c. 

Lambard  (on  Constables,  p.  3.),  Coke  (4  Insl.  2670,  and 
Hale  (2  I\  C.  96'.),  all  agree  in  declaring  that  constables  of 
the  hundred  were  first  introduced  by  this  statute.  (And  see 
Cro.  Eliz.  375.)  And  though  it  has  been  asserted  that  thev 
were  officers  and  conservators  of  the  peace  at  common  law,  and 
that  the  stat.  of  Winton  only  enlarged  their  authority,  yet  no 
evidence  has  hitherto  been  produced  to  that  purpose'— See 
Salk.  175.  381  :  11  Mod.  215:  2  Ld.  Raym.  1  \[)3.  :>.  The 
first  mention  made  of  the  High  Constahle  in  any  statute  sub- 
sequent to  that  of  Winton  is  in  stat.  3  Ed.  &  c.  L 

Nothing,  however,  can  be  more  certain  than  that  the  con- 
stable of  the  hundred,  or  High  Constable,  whether  he  be 
allowed  an  officer  at  the  common  law,  or  not,  was  instituted 
long  before  the  stat.  of  Winton.  This  curious  fact  is  ascer- 
tained by  a  writ  or  mandate  of  36*  H.  8.  preserved  in  the 
Adversaria  to  WaUsi  edition  of  Matthew  Paris,  and  from 
which  c.  4.  and  6\  of  the  stat.  of  Winton  are  evidently  taken ; 
though  it  has  hitherto  escaped  the  notice  of  evert/  writer  or 
speaker  upon  the  subject.  By  this  writ  it  is  provided,  <e  that  in 
every  hundred  there  should  be  constituted  a  Chief  Constable, 
at  whose  mandate  all  those  of  hLs  hundred  sworn  to  arms, 
should  assemble  and  be  observant  to  him,  for  the  doing  of  those 
things  which  belong  to  the  conservation  of  the  king's  peace/' 
No  mention  of  this  officer,  it  is  believed,  can  be  any  where 
found  prior  to  the  date  of  this  instrument ;  which  perhaps  may 
no  more  determine  the  question  as  to  his  original  creation  than 
the  stat.  of  Winton.  Be  this  as  it  will,  the  discovery  ought  at 
least  to  teach  those  who  are  desirous  of  explaining  the  anti- 
quities of  our  law,  to  look  into  matters  of  record,  and  to  trust 
very  little  to  opinion. 

The  Constable  of  the  Vill  {ox  Petty  Constable,  us  he 
is  frequently  called,  to  distinguish  him  from  the  officer  last 
mentioned),  is  he  who  is  generally  understood  by  the  term 
constable  when  mentioned  without  any  peculiar  addition* 

This  constable  has  been  repeatedly  acknowledged  by  the 
law,  to  be  "one  of  the  most  ancient  officers  in  the  realm  for 
the  conservation  of  the  peace."  Poph.  13:  4>  InsL  265.  It 
must  be  confessed,  however,  that  no  mention  of  him  by  this 
identical  name  is  any  where  found  to  occur  anterior  to  the 
writ  or  mandate  of  King  Henry  JIL  already  mentioned; 
whereby  it  is  also  provided,  that  in  every  village  or  township 
there  should  be  constituted  a  constable  or  two,  according  to  the 
number  of  the  inhabitants.    But  it  is  pretty  certain  that  Lord 


It  seems  highly  probable  that,  at  the  common  law,  and 
before  the  mandate  of  Henry  III,,  the  constable  of  the  hun- 
dred, and  the  constable  of  the  manor,  were  officers  of  the  same 
nature  and  authority,  originating  at  the  same  time,  and  differ- 
ing only  as  to  the  extent  of  their  several  districts;  in  short, 
hat  they  bore  to  each  other  the  same  analog  as  subsisted 
between  the  bailiff"  of  the  hundred  and  the  bailiff"  of  the  ^ 
It  follows  that  the  constable  ol  the  hundred  neither  possessed 
nor  could  have  exercised  anymore  authority  within  the  ure 
cinct  of  the  latter,  than  the  constable  of  one  manor  possessed  or 
could  have  exercised  in  another  ;  the  manor  being  to  all  intents 
and  puqioses  exempt  from,  and  excluded  out  of,  the  hundred. 

Lord  Bacon  observes,  that  though  the  High  Constable's 
authority  hath  the  more  ample  circuit,  " yet  I  do  not  find" 
says  he,  "that  the  petty  constable  is  subordinate  to  the  High 
Constable,  or  to  be  ordered  or  commanded  by  him/'  Those  cases 
wherein  it  has  been  adjudged,  that  the  being  subject  to  a  par- 
ticular leet  shall  not  excuse  a  man  from  serving  the  office  of 
constable  of  the  hundred,  seem  therefore  to  have  been  decided 
upon  a  wrong  principle.  See  3  Keb.  107-  230.  231  *  Freem 
34:8:  11  Mod.  215. 

The  powers  and  duties  of  this  officer  shall  be  considered 
under  the  following  heads. 

I.  1.  His  Quality;  and  2.  Qualifications. 
IL  I .  His  Election  ;  and  2.  Who  are  excepted. 

III.  His  Power  and  Authority. 

IV.  His  Duty.  [These two  are  in  many  instances  co-extensive, 

and  arc  therefore  carefully  to  be  compared  together  1 
vt'  P7rotecfhn>  Indemnity,  and  Allowances;  and  lastly, 
V  1.  His  Responsibility  and  Punishment. 


Coke's  idea  is  ri^ht,  and  that  this  officer  is  actually  owins;  to 
the  institution  of  the  frankpledge,  usualln  attributed  to  King 
Alfred,  and  was  in  fact  originally  the  senior  or  chief  pledge  of 
the  tithing  or  decima.    See  the  sluts.  2  Ed.  S.c.S:  20  H.  6 
c.  14:  28  H.  8.  c.  10* 

Thus  it  appears  that  the  ordinance  of  Hen.  Ill,,  far  from  insti- 
tuting the  office,  merely  enlarged  the  number  of  officers,  placing 
them  in  towns  and  villages,  instead  of  franchises;  since  it 
might  frequently  happen,  that  a  manor  of  great  extent  had 
only  a  single  constable  for  several  townships ;  a  case  exactly 
similar,  indeed,  sometimes  occurring  at  this  day,  where  a  town- 
ship, comprehending  several  hamlets,  equally' populous  it  mav 
he  with  itself,  has  only  one  constable  for  the  whole.  [For  a 
constable  wick  cannot  be  created  at  this  day,  unless  bv  act  of 
parliament.    I  Mod.  13.] 

We  find  the  Cons/able  beginning  to  be  familiarly  known  by 
that  name  in  the  time  of  King  Edward  I. ;  but  not  previously. 
In  some  articles  of  inquiry  at  the  Eyre,  perhaps,  or  Trailbaston, 
certainly  in  the  time  of  Edward  I.,  are  items  in  which  this 
officer  is  mentioned.  Colt.  Madox.  Mas.  Ih  it.  hi.  2$5.  He 
seems  also  to  be  meant  in  the  two  chapters  of  the  Evre,  as 
given  in  Fteta,  lib.  1.  c.  20.  §§  126.  133. 

He  is  named  in  the  stat.  of  2  Ed.  3.  c.  3.  for  the  first  time  ■ 
as  also  in  those  of  4  Ed.  3.  c.  10:  5  Ed.  3.  c.  14;  25  Ed.  :l 
si.  1.  c.  6 :  and  36  Ed.  3.  st.  1.  c.  2  :  and  in  several  statutes  now 
repealed  or  obsolete,  in  the  reigns  of  R.  2.,  H.  4.,  and  H.  6., 


But  first  n  may  he  necessary  to  state  a  few  particulars  as  to 
the  High  Constable.,  or  constable  of  the  hundred  or  similar  divi- 
sion ;  who  is  as  much  the  officer  of  the  justices  of  the  peace  as 
the  constable  of  the  vill.  Fort.  128.  fie  is  elected  at  the  leet 
?  «  lUT„, the  numlrct3>  or  hY  justices  of  the  peace.  1  Rol  Abr 
A  n  1U:  3  Keh'  l9J-    And  b>r  stat-  *9  G.  2.  c.  25. 

k  \u  !?  estn?1.nf»  d  hlSh  unstable  is  to  be  elected  annually 
by  the  dean  or  high  steward  or  his  deputy  at  a  court  leet  —  As 
to  his  power—  he  may  hold  petty  or  statute  sessions  (for  hiring 
servants)  according  to  ancient  usage.  Stat.  5  Lliz.  c  4  But 
it  is  doubtful  whether  he  can  arrest  for  breach,  or  take  surety 
of  the  peace.  1  SalL  381  :  Cro.  Eliz.  3J5,  376.  He  is  said 
to  be  an  oiheer  within  the  annual  mutiny  act,  for  bill c nf 
soldiers;  and  liable  to  the  penalties  thereby  LfetSlif 
practice  in  so  doing;  and  he  may  occasionally  make  a  deputy 

Sr»ss  Sart1?01''  ibsen" vvi]i  be    1  bi«"& 

c  20  andl^  w  thea?*  ^nder  stats.  S9  Eliz. 

£wt  ,  V  V  i  he  ma?  det€™e  complaints  of  clo- 
thiers, and  see  after  abuses  mentioned  in  those  acts.  His  dutu 
is— 1  o  present  those  who  harbour  strangers  for  whom  they  will 
not  answer.  IS  Ed.  I.  a.  6.  To  collect  the  county  rate  And 
py  it  to  the  treasurer,  or  account,  at  the  sessions/on  tin  of 
mpmonment.    12  G  2.  c.  29.    To  enforce  the  kws  I * Tin t 

T^a7Tinf  '9Pi  V'  2l*  T°  ^  noticet°  ^Cn- 
sUbles  of  the  orders  of  the  lieutenant  or  deputy  lieutenant  m  L 

the  mhtia.    gfi  G.  3.  c.  1 07-    This  officer^  rlnZabk  U  he 

justices  oi  the  peace,  on  good  cause.  UuhL  J 74:  1  Sat/c  150 

He  shal  be  discharged  from  serving  the  office  of  col £  tor  of 

the  poor-rate  during  his  office.    2  Jones,  46. 

&  I.  His  Quality.-The  constahle  was  ordained  to  renrc 
felons  and  to  keep  the  peace,  of  which  he  is  a  conservat^  by 
the  common  law   10  Ed.  4.  18:  Cromp.  Just.  201  :  4  S ?*& 

H.sofhce  is  therefore,  first,  original  or  primitive;  as  con 
ervator  of  the  peace;  and  secondly,  ministerial  and  Sarive 
to  j  ustices  of  the  peace,  coroners,  sheriffs,  &c.,  whose  ~ 
he  is  to  execute.    I  Hale,  P.  C.  88.  precepts 

He  is,  however,  an  officer  only  for  his  own  precinct,  and 
cannot  execute  a  warrant  directed  to  the  constable  of  the  rill 
or  to  all  constables,  cenemllv   nf         ^^^U^jSZa^  ? 


/ 


CONSTABLE, 

for  he  is  a  constable  no  where  else  ;  nor  is  he  compellable  to 
do  it,  though  the  warrant  be  directed  to  him  by  name;  but 
he  may,  if  he  will,  and  so  indeed  may  any  other  person, 

1  Hale,  P.  C  459  :  Comb.  446:  Carth  508  :  1  Salk.  176": 
3  Salk.  99;  2  LtL  Raym.  1300:  12  Mod.  316  :  JW.  312,  7*.  : 

2  £/acA-.  Hep«  1 135  :  I  //.  Black.  13.  See  stat.  24  G.  2.  c  55. 
under  which  a  constable  may  execute  a  warrant  in  any  other 
countv,  &c.  if  indorsed  by  a  justice  of  such  other  county,  &c, 
and  carry  the  offender  before  a  justice  of  such  other  county, 
&c;  and  if  the  offender  shall  give' bail,  the  constable  is  to  deliver 
the  recognizance,  examination,  or  confession,  of  the  offender, 
and  all  other  proceedings  relating  thereto,  to  the  clerk  of 
assizes,  or  clerk  of  the  peace  of  the  county,  &c,  where  the 
offence  was  committed,  under  the  penalty  of  10/.  But  if  the 
offence  shall  not  be  bailable,  or  the  offender  shall  not  give  bail, 
the  constable  shall  carry  the  offender  before  a  justice  of  the 
county  where  the  offence  was  committed. 

He  is  an  officer  of  the  court  of  quarter-sessions,  over  whom 
they  have  power.     Comb.  204. 

2.  Qualifications.— The  common  law  requires,  that  every  con- 
stable should  be  idoneus  homo,  i.  e.  apt  and  lit  to  execute  the  said 
office ;  and  he  is  said  in  law  to  be  idoneus,  who  has  these  three 
things,  honesty,  knowledge,  and  ability  :  honesty,  to  execute  his 
office  truly,  without  malice,  affection,  or  partiality  ;  knowledge, 
to  know  what  he  ought  duly  to  do;  and  ability,  as  well  in  estate 
as  body,  that  he  may  intend  and  execute  his  office  when  need 
is,  diligently  ;  and  not  for  impotence  or  poverty  neglect  it. 
8  Rep.  41.6.  And  if  one  be  elected  constable  who  is  not 
idoneus,  he  by  the  law  may  be  discharged  of  his  office,  and 
another  who  is  idoneus  appointed  in  his  place. 

He  must  be  an  inhabitant  of  the  place  for  which  he  is  chosen* 
12  Mod.  256. 

He  ought  not  to  be  the  keeper  of  a  public-house.  6  Mod.  42, 
And  this1  is  made  an  express  disqualification  in  Westminster, 
by  stat.  29  G.  3.  c.  25. 

II.  1.  His  Election. — The  constable  is  chosen  by  the  com- 
mon law,  at  the  leet,  or,  where  there  is  no  leet,  at  the  tourn  J 
sometimes  by  the  suitors,  and  sometimes  by  the  steward ; 
and  now-  in  many  towns  and  parishes  by  the  parishioners ; 
ail  according  to  ancient  and  particular  usage.  If  he  be  present 
when  chosen,  he  is  to  take  the  oath  in  court  ;  if  absent,  he 
may  be  sworn  before  a  (single)  justice  of  the  peace.  But  in 
the  latter  case  he  ought  to  have  special  notice  of  his  election, 
and  a  time  and  place  should  be  appointed  for  his  taking  the 
oath  [well  and  truly  to  serve  the  office.]  4  Inst.  265  :  2  Salk. 
502  ;  Comb.  41 6 :  2  Jones,  212  :  Salk.  175:  Ld.  Raym.  70,  71  : 
2  Sira.  1119.  1149:  5  Mod.  ISO,  1  :  2  Hawk.  P.  G.  c.  10. 
§  46. 

Corporations  have  no  power  at  common  law  to  elect  a  con- 
stable, and  it  can  only  be  by  prescription.  1  Ld.  Raym.  94  : 
2  Salk.  5%. 

Constables  of  London  (which  city  is  divided  into  twenty- 
six  wards,  and  every  ward  into  precincts,  in  each  whereof  is  a 
constable)  are  nominated  by  the  inhabitants  of  each  precinct  on 
St*  Thomas's  day,  and  confirmed,  or  otherwise,  at  the  court  of 
wardmote ;  and  after  they  are  confirmed,  they  are  sivorn  into 
their  offices  at  a  court  of  aldermen  on  the  next  Monday  after 
Twelfth-day;  their  oath  is  long  and  particular,  and  goes  to 
duties  now  seldom  performed,  but  regulated  by  articles  of  the 
wardmote  inquest,  which  directs  the  several  matters  to  be 
observed  by  the  constable  ;  who  is  in  the  nature  of  a  general 
superintend  ant  of  the  morals  of  the  inhabitants ;  and  he  ought 
to  notice  all  new-comers,  wTho,  if  of  bad  character,  may  be 
required  to  give  security  for  their  good  behaviour,  or  be  im- 
prisoned ;  and  see  Carth.  12$.  138.  Every  constable  may 
execute  warrants  through  the  whole  city. 

In  case  a  constable  die,  or  quit  the  precinct,  two  justices 
may  make  and  swear  a  new  one,  till  the  lord  of  the  manor 
shall  hold  a  court  leet,  or  till  the  next  quarter  sessions,  who 
may  either  approve  of  the  constable  so  made,  or  appoint 
another.  Also,  if  he  continue  above  a  year  in  office,  the  quarter 


L  1,  2.  II.  1,  2. 

sessions  may  discharge  him,  and  put  another  in  his  place  until 
the  lord  shall  hold  a  court.  But  justices  of  the  peace,  either 
in  or  out  of  the  quarter  sessions,  cannot  in  any  other  ca$ 
discharge  a  constable  chosen  in  the  leet.  Stat.  1 3  and  14 
c.  12:  Comb.  328:  Stra.719-  1070.  1213:  Bulst.  174:  Sty.^V. 
Bam.  51 . 

A  mandamus  may  be  granted  to  the  steward  of  the  court- 
lcet  to  swear  a  constable.    Comb.  51. 

A  person  may  be  indicted  for  not  taking  upon  him  the  office 
of  constable,  Stra.  920.  See  5  Mod.  gti.  for  the  furm  of  the 
indictment.  And  the  refusing  to  take  the  oath  of  office  ia 
prima  facie  evidence  of  a  refusal  to  take  upon  hina  the  office, 
Rex  v.  Brain,  3  Barn.  #  Adol.  6l  4, 

In  the  leet  or  town  where  one  is  elected  constable,  and 
refuses  to  be  sworn,  he  may,  if  present,  be  fined  for  the  con- 
tempt ;  if  absent,  amerced  or  subjected  to  a  penalty  for  non- 
acceptance  of  the  office  according  to  the  order.    5  Mod.  ISO. 

Though  the  justices  of  the  peace  have  not  originally  the 
making  of  the  constable,  it  is  matter  of  the  peace  within  their 
general  jurisdiction,  and  they  may  examine  it  in  their  sessions, 

2  Jon.  212.  See  1  Mod.  13.  And  on  just  cause  remove  thtm 
4  Inst.  267.  And  by  warrant  compel  them  to  appear  and  be 
sworn.    5  Mod.  128  :  Alt.  78. 

An  information  in  the  nature  of  a  quo  warranto  is  gran  table 
against  one  to  show  by  what  authority  he  exercises  the  office 
of  constable,    2  Stra.  1 2 1 3. 

By  1  and  2  W.  4.  c.  4*1.  two  or  more  justices,  on  information 
on  oath,  that  tumult,  riot,  or  felony,  has  taken  place,  or  mar 
be  apprehended,  in  any  parish,  &c.,  may  nominate  householder! 
(not  exempt  )  to  he  special  constables,  who  shall  take  the  oath 
required  by  the  act ;  and  notice  of  the  nomination  shall  be  for- 
warded to  the  secretary  of  state  and  lieutenant  of  the  county. 
§  2.  Secretary  of  state  may,  on  representation  of  the  justices, 
order  persons  exempt  to  be  sworn  in.  §  4.  The  justices  may 
make  orders  for  rendering  such  special  constables  more  efficient, 
and  may  remove  them  for  misconduct.  §  5.  Such  special  con- 
stables to  have  all  the  powers  and  immunities  of  ordinary  con- 
stables. §  6.  On  representation  from  two  justices  of  adjoining 
county  that  extraordinary  circumstances  render  it  expedient, 
the  justices  of  the  county  wherein  constables  are  acting  ma? 
order  them  to  act  in  the  adjoining  county.  The  act  does  not 
extend  to  Scotland  or  Ireland. 

As  to  the  appointment  of  constables  in  Ireland,  see  st&t 

3  G.  4.  c.  103 :  5  G.  4.  cc.  18.  23  :  and  9  G.  4.  c.  G3:  8  GA 
c.  67. 

2*  Exemptions  from  serving  the  Office. — 1.  Aged  permit 
incapacitated  by  weakness,  should  never  be  elected ;  and  ro 
Westminster  those  of  sixty -three  years  old  are  expressly  ei- 
empted  by  stat.  31  G,  2.  c.  17-  §  13.— 2.  Aldermen  of  London, 
Doug.  .538.  1  Jon.  462  :  Cro.  Car.  585. — 3.  Apothecaries  prac- 
tising in,  or  within  seven  miles  of  London,  free  of  the  Apothe- 
caries1 Company,  or  in  the  country,  having  served  seven  years 
Stat.  6  and  7  W.  3.  c.  4. — 4.  Attorneys  of  the  Courts  of  K.  B. 
andC.  P.  Noy.  112:  Mar.  30:  Cro.  Car.  389:  Doug.****- 
5.    Barbers,  see  past.   Surgeons. —  6.   Practising  Barruttrh 
2  H.  P.  C.  103:  1  Mod.  22. ~7-  Dissenters,  being  teachers  and 
preachers,  but  not  others,  by  stat.  1  IV.  cy  M.  c.  IS.  Seejwk 
— 8.  Foreigners  naturalized,  5  Burr.  2790.  who  may  ratter 
be  said  to  he  incapacitated. — 9.  Militia,  Serjeants  or  pnrat* 
men  serving  in.    26  G.  3.  c.  107.  §  130.— 10.  Parliament* 
servants  to  members  of;  1  Mod.  13;  but  this  seems  doubtful 
I  — 11.  Physicians,  president  and  fellows  of  the  college  wlM- 
don,  by  stat.  32  H.  8.  c.  40.  but  no  other  physicians,  nor  Aej 
elsewhere.  See  1  Mod.  22.  and  contra  1  Sid.  431  :  2  Keb.blS: 
2  H.  P.  C.  100.— 12.  Surgeons  free  of  the  Surgeons'  Company 
in  London,  examined,  approved,  and  exercising  the  *at***[ 
by  stats.  5  H.  8.  c.  6:  32  H.  8.  c.  4'2:  18  G.2.  c.  15:  and  £ 
custom  all  surgeons.   Com.  Rep.  312.  But  not  a  mere  member 
of  the  Barbers  Company.    Rex  v.  Chappie,  S  Camp. 91*  A 
college  barber  at   Oxford.    Doug.  531.— 13.  Volunteer** 
members  of  yeomanry  corps  actually  enrolled  and  e^e<!t1^ 
57  G,  3.  c  44.  §  $.  {Exp.)  But  not  masters  of  arts.  5  ?«.  W 
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Nor  justices  of  peace  in  another  county.  Stra.  698.  But  see 
ante,  Aldermen.  Nor  officers  of  the  Guards.  I  Lev.  233: 
1  SmL  2?2.  355  :  2  f/.  P.  C.  100.  Nor  officers  or  watchmen 
at" the  Custom-house.  1  Sid.  272.  Nor  tenants  in  ancient 
demesne,  1  l  ent.  344.  Nor  a  younger  brother  of  the  Trinity 
House.     1  Term  Hep.  (>79- 

If,  however,  a  gentleman  of  quality,  or  a  physician,  officer, 
&c,  be  chosen  constable,  where  there  are  surli l-ioti t  persons 
beside,  and  no  special  custom  concerning  it,  it  is  said  such 
persons  mav  be  relieved  in  B.  EL  2  Hawk*  P.  C.  100.  c.  10. 
§  41, 

A  constable  may  make  a  deputy,  but  a  constable  is  answer- 
able, and  his  deputy  ought  to  be  sworn,  though  it  is  not  in  all 
cases  necessary.  Sid.  355  :  and  see  I  Bare,  129:  .'J  Burr.  \2(l2  : 
Stra.  942  :  Crow  p.  J.  P.  201  :  Bacon,  L.  T.  I  ST  :  Moore,  845  : 
3  Rutst.  7S  :  1  Rib  Rep.  274:  1  RoL  Abr.  591  :  1  Term 
Rep,  u'82.  But  if  the  deputy  is  duly  allowed  and  sworn,  the 
principal  is  not  answerable.  Wood,  b.  I.  c.  ?.  D issenters chosen 
to  the  office  of  constables,  &c,  scrupling  to  take  the  oaths,  may 
execute  the  office  by  deputy,  who  shall  comply  with  the  law 
in  this  behalf.  Stat.  1  IV.  M.  c.  18.  Constables  may  ap- 
point a  deputy  or  person  to  execute  a  warrant,  when  by  reason 
of  sickness,  &c,  they  cannot  do  it  themselves.  A  woman  made 
constable ,  by  virtue  of  a  custom,  that  the  inhabitants  of  a  town 
shall  serve  by  turns,  on  account  of  their  estates  or  houses,  may 
procure  another  to  serve  for  her,  and  the  custom  is  good.  Cro. 
Car.  389 :  2  Term  Rep.  395.    See  2  Hawk.  P.  C.  c.  10.  §  37 . 

A  person  is  not  liable  to  serve  the  office  of  constable  unless 
resident  in  the  parish ;  and  therefore  a  person  occupying  a  house, 
and  paying  all  parish  rates  for  it,  and  t  arrying  on  the  trade  of 
a  printer,  frequenting  the  house  on  work  days,  and  sometimes 
working  there  during  the  night,  but  not  sleeping  there,  is  not 
liable  to  serve  the  office  in  the  parish  where  the  house  is 
situate.    Rex  v.  Adlard,  4  Barn.  Sf  C.  772. 

III.  His  Power  and  Authority. — The  constable  hath  as  good 
authority  in  his  place,  as  the  chief  justice  of  England  hath  in 
his.    1  Ro.  Rep.  238. 

But  a  constable  cannot  act  as  such  out  of  his  particular  dis- 
trict, even  though  a  warrant  is  directed  to  A.  constable  of  B. ; 
to  C.  and  to  all  other  officers  of  the  peace  in  the  county  of  D. 

1  H.  Blaekst.  15.  n.  But  in  1  Ld.  Raipn.  736*  it  is  said  that 
a  constable  may  execute  a  warrant  out  of  his  liberty  {any 
where  in  the  jurisdiction  of  the  justices),  though  he  is  not 
compellable  so  to  do;  for  under  a  magistrate's  warrant  (for 
levying  a  poor's  rate),  directed  to  the  constable  of  the  parish 
of  A.,  they  may  seize  goods  in  the  parish  of  B.  1  Ld.  Ra?/m. 
735.  545.  His  office  mav  be  served  bv  deputy.  1  Term  Rep. 
679. 

It  may  save  much  trouble  to  the  inquirer  to  class  the  objects 
of  his  power  and  authority,  as  well  as  those  of  his  duty,  in 
alphabetical  order  ;  a  method  in  some  measure  formerly  pur- 
sued in  Law  Dictionaries,  but  not  with  sufficient  care  and 
accuracy. 

1,  Affray. — If  he  .see  one  making  affray,  or  assaulting 
another,  or  breaking  the  peace,  or  hear  or  know  one  to  menace, 
or  threaten  to  kill,  wound,  maim,  or  beat  another,  the  constable 
may  take  and  set  him  in  the  stocks,  or  commit  him  to  prison 
(as  he  may  persons  about  to  make  an  affray,  and  commanded 
to  disperse)  till  the  offender  find  surety  to  keep  the  peace, 
or  for  his  good  behaviour.  Cramp.  J.  P.  130,  1.  155.  210: 
Dali.  33  :  Lamb.  135.  141.  But  he  may  not  set  one  who  hath 
broken  the  peace  in  the  stocks,  if  he  can  have  him  to  the  next 
gaol  for  the  night.  22  F.d.  4.  '15.  Neither  may  he  commit  a 
party  after  an  affray  to  compel  him  to  find  surety  of  the  peace, 
as  he  cannot  take  any  man's  oath  that  lie  is  in  fear  of  his  life. 
But  he  may  upon  complaint  arrest  the  party,  and  bring  him 
before  a  justice  of  peace  (which  indeed  is  always  the  safest 
way)  to  find  surety.    Cro.  El.  375 :    Bro.  Tit.  Faux.  Imp.  6: 

2  Hale,  P.  C.  88.  90.    If  men  be  making  affray  in  a  house, 
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and  the  doers  are  shut,  or  persons  making  affray,  run  into  a 
house,  the  constable  may  enter  to  see  the  peace  kept.  And  if 
mau-slaughter,  or  bloodshed,  is  likely  to  ensue,  and  entrance 
upon  demand  is  refused,  he  may  break  open  the  doors  to  keep 
the  peace  and  prevent  the  danger.  Cramp.  J.  P.  130.  h.  : 
8  Haley  P.  C.  95,  135.    See  post ',2. 

Aid  of  the  subject }  requiring;  see  next  division,  Arrest. 

Alehouses. — See  .3.  and  post,  IV. 

2.  Arrest  of  Felons.  §c. — Where  a  felony  is  committed,  though 
out  of  his  precinct,  the  constable  may,  ex  officio,  without  a 
warrant,  arrest  the  felon  (if  found  within  his  precinct),  and 
imprison  him  till  he  can  be  conveyed  to  a  justice  of  peace,  or  to 
the  common  gaol.  2  Hale.  P.  C.  90.  95.  120.  If  the  felon 
in  any  case  resists  or  flies,  whether  after  arrest  or  before,  and 
cannot  he  taken,  the  constable  may  kill  him,  and  such  killing 
is  justifiable,  1  Hale,  P.  C.  481.  9:  2  Hale.  P.  C.  90.  Where 
a  felony  has  been  actually  committed,  the  constable  (or  any 
person),  upon  probable  grounds  of  suspicion,  may  lawfully 
(and  it  is  the  constable's  duty  to)  apprehend  the  suspected 
person,  and  carry  him  before  a  magistrate.  Cramp.  J.  P.  153.  h. 
201 .  6. :  2  Hale.  P.  C.  9 :  1 1  Mod.  24-8  :  Doug.  345  :  Led- 
wiik  v.  Catckjwle,  Pasch.  23  G.  3.  B.  R. :  Hawk.  P.  C.  c.  IL 
§  15.  n.  Stat.  22  G.  c.  58.  empowers  constables  and  watch- 
men to  arrest  persons  suspeeted  of  conveying  away  stolen  goods 
by  night.  Probable  grounds  are  very  many,  c.  g.  common 
fame  ;  hue  and  cry  levied  ;  goods  found  on  a  person,  Sec. 
Cramp.  J.  P.  87.  154:  Owl  121:  12  Rep.  92:  2  Hale, 
P.  C.  81  :  3  Bulst.  287.  In  case  of  a  felony  committed,  or  in 
danger  to  be  committed  (as  if  one  beat  or  wound  another 
dangerously),  the  constable,  either  upon  complaint,  or  hue  and 
cry,  may  break  open  the  doors  to  take  the  offender,  if  upon 
demand  and  notice  he  will  not  yield  himself,  or  entrance  be 
refused ;  or  if  the  constable  act  under  a  justice's  warrant  for 
treason  or  felony.  And  he  may  imprison  the  offender  till  the 
injured  party  is  out  of  danger.  2  Hate,  P.  C.  82.  90.  4»: 
(  'romp.  J.  P.' 141  :  Bronul.  211  :  1  Bulst.  146.  The  constable 
may  officially  imprison  for  a  time  to  prevent  felony  ;  as  if  he  see 
two  with  weapons  drawn  ready  to  fight:  or  if  a  man  in  a  fury 
be  purposed  to  kill,  maim,  or  heat  another.  He  may  also  arrest 
and  imprison  one  for  a  felonious  intent,  as  if  a  man  bring  a  help- 
less infant  into  a  field,  or  elsewhere,  and  leave  it  to  perish 
for  want:  and  the  constable  see  this  himself.  Moore,  284: 
Poph.  13.  Though  no  felony  has  actually  been  committed, 
constable  and  his  assistants  are  justified  in  arresting  on  a  given 
charge  of  felony ;  Doug.  3593  3()0 ;  and  in  this  case  constable 
may  discharge  the  person  suspected.  Cro.  EL  202.  752 : 
Da  It.  2?2.  Where  there  is  reasonable  ground  of  suspicion 
the  constable  is  justified  in  arresting,  though  it  turns  out 
that  no  felony  has  been  committed.  Beckwitk  v.  Phdby,  6  Barn. 

C.  635.  He  may  arrest  persons  coming  before  the  king's 
justices  with  force  and  arras,  or  who  bring  force  in  affray  of 
the  peace,  or  go  or  ride  armed  in  a  warlike  and  unnecessary 
manner.  Stat.  2  Ed.  3.  c.  3.  He  may  take  aid  of  his  neigh- 
bours to  arrest  another,  or  in  execution  of  any  part  of  his  duty 
at  common  law,  and  under  several  statutes,  and  they  are 
compelled  to  assist  him ;  upon  affray,  or  such  like,  he  may 
raise  the  people  of  the  realm  to  cause  the  peace  to  be  observed. 
Cramp.  J.  P.  141.  201.  b. :  Comb.  309*  He  may  carry  one 
that  he  has  arrested  for  felony  to  the  common  gaol,  and  the 
gaoler  is  bound  to  receive  him.  1  Hale,  P.  C.  595.  He  is 
hound  to  carry  him  before  a  justice  as  soon  as  he  reasonably 
can.    Wright  v,  Court,  4  B.  %  C.  596. 

As  to  what  constable  shall  do  with  a  prisoner  when  taken, 
if  for  an  affray,  see  Affray  above.  In  other  offences  he  may 
convey  his  prisoners  to  the  sheriff,  or  his  jailor  of  the  county ; 
or  to  the  jailor  of  the  franchise  in  which  they  are  taken,  who 
are  bound  to  receive  them.  Stat*  4  Ed.  3.  c.  1 0.  See  stats. 
5  II.  4.  c.  10  :  23  H.  8.  c.  2.  But  the  best  way  in  all  cases 
is,  to  take  him  to  a  justice  of  peace,  to  bail  or  discharge  him; 
till  when  it  is  the  duty  of  the  constable  to  keep  and  imprison 
2  N 
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an  offender.    2  //.  P.  C  95.  120.    If  a  felon  fly,  constable  1 
ought  to  seize  his  goods,  and  keep  them  for  the  king's  use, 
and  send  hue  and  cry  after  him.    Stat.  27  Eliz,  c.  13  :  Dalf. 
28Q.  340:  Cromp.  J.  P.  201.  b. 

Armed  tinim?. —  See  ante,  2. 

Assault. — See  ante,  1,2* 

3.  Breaking  open  Doors. — See  this  division  passim. — Other 
occasions  not  yet  mentioned  which  justify  so  doing,  are — A 
capias  utlagatum,  or  capias  pro  fine.— On  forcible  entry  tod 
detainer  found  by  inquisition,  or  view  of  justices. — On  escape 
from  a  lawful  arrest. — On  warrant  to  search  for  stolen  goods 
if  found.  2  Hate,  P.  C.  151-  1 17*  It  is  best  always,  and 
generally  requisite,  first  to  signify  the  cause  of  the  constable's 
coming/  and  to  demand  that  the  door  should  be  opened. 
2  Hawk.  P.  C.  c.  14 :  Fost.  136.  320. 

4.  Deserters. — Constables  may  apprehend  persons  suspected 
to  be  such,  and  take  them  before  a  justice,  under  the  annual 
mutiny  acts,  and  he  is  allowed  20.?.  for  each. 

5.  Disorderly  Houses  and  Persons — If  there  be  disorderly 
drinking  or  noise  at  an  unseasonable  time  of  night,  especially 
in  inns,  taverns,  or  ale-houses,  the  constable  or  his  watch 
demanding  entrance,  and  being  refused,  may  break  open  the 
doors  to  see  and  suppress  the  disorder  ;  as  is  constantly  done 
in  London  and  Middlesex.  2  Hate,  P.  C.  <J5.— He  or  his 
watchmen  (or  indeed  any  men)  may  apprehend  indecent  night- 
walkers,  and  commit  them  till  morning.  2  Hale,  P.  C.  $8« — 
And  he  may  arrest  and  commit  lewd  persons  frequenting 
bawdy-houses,  to  make  them  find  security  for  their  good  be- 
haviour. Cromp.  J.  P.  153.6.  See  tit.  Bawdy-houses,  and 
slat.  5  Ed.  3.  c.  1 4 

Felons'. — Arrest,  imprisonment,  and  flight  of.    See  ante,  2. 
Hue  and  Cry. — Sec  ante,  2.  ad  Jinem  ;  and  IV. 

6.  Husbandry. — He  may  grant  testimonials  under  seal  to 
servants  in  licensing  them  to  change  their  masters.  Stat. 
5  Eliz.  c.  4.  And  by  the  same  statute,  he  is  to  cause  all 
persons  meet  for  labour  to  serve  by  the  day,  in  mowing, 
reaping.  &c. ;  or  on  refusal,  set  them  in  the  stocks. 

Imprisonment. — See  this  division  passim. 

7.  Inn-keepers. — The  constable  on  complaint  may  compel 
them  to  receive  guests.  Br.  Act.  sur  le  Case,  76:  Cromp. 
J.  P.  201.    See  stat.  1  Jac.  I.e.  9. 

S.  Insult,  to  himself;  he  may  imprison  anyone  insulting, 
assaulting,  or  making  affray  on  him,  or  opposing  him,  though 
onlv  verballv,  in  execution  of  his  office.  1  Ho.  Rep.  238  : 
Cromp.  J.  P.  131  :  Clayt.  10. 

9.  Lunatics,  or  Madmen. — The  constable  may  take  and  im- 
prison ;  and  he  shall  not  be  charged  if  they  die  there.  Ow.  28  ; 
and  see  this  Diet.  tit.  Lunatics* 

10.  Peace,  Surety  of —  See  ante,  1,2. — The  constable  may 
take  surety  bv  obligation  in  his  own  name,  but  not  otherwise, 
and  may  certify  it  at  the  sessions.  1 0  Ed.  4,  c.  18:  Br.  Peace, 
pi.  2  :  Sureties,  pi.  23:  Cromp.  J.  P.  131  :  4  Im*  8©5  :  Cro. 
El.  375,  6. 

11.  Warrants. — Where  constable  has  a  warrant,  he  is  tied 
up  thereby,  to  act  only  as  it  directs,  1 1  Mod*  248. — If  he 
arrests  on  a  general  warrant  (before  some  justice),  he  may 
carry  his  prisoner  to  what  justice  he  will.  5  7iY/j.  See 
stat.  24  G.  2.  c.  55.  as  to  indorsed  warrants,  by  which  oiienders 
may  be  taken  in  any  county;  ante.  I.  1. 

Though  the  constable  is  not  named  in  3  and  4  W.  cy  M* 
c.  10.  nor  appointed  to  be  the  officer  to  execute  the  warrants, 
vet  the  justices  may  command  him  to  execute  them.  1  Salk. 
381.  And  a  constable  need  not  return  his  warrant,  but  should 
keep  it  for  his  own  justification.  See  stat.  24  G.  1.  c.  44: 
1  Salk.  381  :  2  Ld.  Raym,  1 196. 

The  constable  is  the  proper  officer  to  a  justice  of  peace,  and 
bound  to  execute  his  lawful  warrants ;  and  therefore  where  a 
statute  authorizes  a  justice  to  convict  a  person  of  any  crime, 
and  to  levy  the  penalty,  &c.  without  saying  to  whom  such 
warrant  shall  be  directed,  the  constable  is  the  officer  to  execute 


the  warrant,  and  must  obey  it.  5  Mod.  130:  1  Salk. 
Constable  must  at  liis  peril  take  notice  that  his  warrant  ishx 
one  in  the  commission  of  the  peace;  12  Mod.  347;  and  that 
the  matter  is  within  the  justice's  jurisdiction,  2  Hawk.P^Q, 
c.  13.  §  11.— And  if  guilty  of  misdemeanour  in  executing  a 
lawful  warrant,  he  becomes  a  trespasser.  12  Mod,  344.— But 
a  warrant  properly  penned  (even  though  the  magistrate  wht> 
issues  it  should  exceed  his  jurisdiction),  will  by  stat.  24  C.  i. 
r.  44.  at  all  events  indemnify  the  olh'cer  who  executes  it  minis- 
terially.   4  Comm.  28 S. 

12.  Watch. — Constable  hath  power  t\r  officio  to  keep  a  watch 
for  the  purpose  to  raise  or  pursue  hue  and  cry  upon  robberies 
committed,  by  the  statute  of  IVinlon,  c.  1  ;  to  search  for  lodgers 
in  suburbs  of  cities  that  are  suspicious  persons,  which  is  to  be 
done  every  week,  or  at  least  once  in  fifteen  days,  by  tbe  same 
statute,  c.  4;  for  such  as  ride  or  go  armed,  by  the  statute  of 
2  Ed.  3.  c.  3 ;  for  night-walkers  and  persons  suspicious,  either 
by  night  or  day,  by  the  statute  of  5  Ed.  3.  c.  4.  And  it  is  in 
his  power  to  hold  such  watches  as  often  as  he  pleases,  and  the 
watchmen  are  his  ministers  and  assistants,  and  are  under  tbe 
same  protection  with  him,  and  may  act  as  he  doth,  and  regu- 
larly be  ought  to  be  in  company  with  them  in  their  walk  and 
watch.    2  Hale,  P.  C.  97- 

A  watchman  hath  a  double  protection  of  the  law,  viz,  ], 
As  an  assistant  to  the  constable  when  he  is  present  or  in  the 
watch.  2.  Purely  as  a  watchman  set  by  order  of  law;  and 
the  law  takes  notice  of  his  authority;  and  the  killing  of  a 
watchman  in  the  execution  of  his  office  is  murder.  2  Hakt 
P.  C.  ubi  sup.  —  If  an  inhabitant  refuse  to  watch  in  his  turn, 
constable  may  set  him  in  the  stocks.  3  Lev.  208.  See  stat. 
14  G.  3.  c.  90.  for  regulating  the  nightly  watch  and  duty  of 
constables  in  Westminster,  10  G.  2.  c.  22.  for  London,  and 
other  acts  only  of  very  local  importance,  and  which  those  who 
are  to  act  under  should  diligently  consult.  Sec  this  Diet.  tit. 
Watchmen. 

By  62  G.  3.  c.  I?,  a  temporary  act  (last  continued  by  58  GU 
c.  52.)  the  constables  under  the  direction  of  justices  of  tbe 
peace  are  to  assist  in  execution  of  that  act,  in  places  where  dis- 
turbances prevail  or  are  apprehended. 

IV.  His  Duly. — The  constable's  duty  and  office  continue 
till  his  successor  be  sworn.  12  Mod.  256.  Though  he  may 
for  just  cause  be  removed  bv  the  authority  which  elected  him. 
Bulst.  174:  2  Hawk.  P.  C  V  10.  §  31,  38, 

Affray . — S ee  III.  1. 

Ale-tiauses.— Constables  are  to  enforce  the  penalties  against 
the  keepers  of.  See  ante,  III.  and  this  Diet.  tit.  Ate-kmto 
And  stats.  1  Jac.  1.  c.Q:  and  3  Car.  I.  c.  4.— And  bjr  *| 
26  G.  2.  c.  31.  constable  Ls  to  give  notice  of  the  days  appointed 
for  licensing. 

Armed  going. — See  ante,  III.  2,  and  this  Diet.  tit.  Arm. 
Bawdy-houses.  —  See  ante*  III. 

bridges.  — By  stat.  22  //.  8.  c.  5.  constable  and  two  raosfcaHc 
inhabitants  in  "the  parish  are  to  make  an  assessment  for  tb 
repairs  of  bridges,  to  be  allowed  by  justices.  See  1  Hawk.  ?X- 

c-  77.  §  7-  . 

Burglary.— If  constable  have  notice  that  one  is  conunitteti, 
it  is  his  duty  to  pursue  the  felon  immediately,  though  in  tbe 
night.    Cro.  El.  Hi.  § 

Customs.— By  6  G.  4.  c.  108.  §  40.  constables  with  officer* of 
the  Customs  having  a  writ  of  assistance,  may  enter  houses w 
search  for  uncustomed  or  prohihited  goods. 

Distress,  for  rent. — Constables  are  to  assist  in.  See  OT 
Diet.  tit.  Distress.  He  is  to  make  distresses  under  justices 
warrants.  Stat.  27  G.  2.  c.  20  ■  under  which  constable  may  law 
his  own  reasonable  charges.  , 

Drunkenness.— To  assist  the  justices  in  punishing;  under 
stat.  4  Jac.  1.  c.  5. 

Escape.Sce  post,  VI. 

Fldons.—See  ante,  II L  2.— Felons  goods.— Constable  ifBW 
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keep  goon's  found  on  the  felon  till  trial,  and  then  return  them 
according  to  the  directions  of  the  court. 

Fishing  unlan ful. — Constable  is  to  assist  in  enforcing  acts 
against.  These  provisions  are  now  consolidated  in  7  and  8 
G.  4.  c.  29.  §  34,  35  :  and  7  and  8  G.  4.  c.  30.  §  15. 

Forcible  Entry. — Constable  is  to  give  assistance  to  justices  of 
the  peace,  in  removing,  or  shall  be  committed  and  fined.  5  Rep.  2. 

Gunpowder. — Under  stat.  12  G.  3.  c*  6*1.  constable  may  by 
warrant  search  for  gunpowder. 

Hawkers  and  Pedlars.—By  stat.  8  and  9  W.  3.  c.  25.  con- 
stable  is  to  assist  in  putting  the  laws  in  execution  against 
hawkers  and  pedlars,  that  travel  without  licences,  and  by  stat. 
1  ]  G.  2.  c.  25.  against  hawkers  of  spirits. 

Highways. — Constable  is  to  be  aiding  and  assisting  in  putting 
the  acts  in  execution  relating  to ;  and  to  return  lists  of  persons 
qualified  for  the  office  of  surveyor,  &c-  ;  but  he  is  not  bound  to 
present  them  if  out  of  repair.  1  Vent.  33(),  Held  contra, 
:\  Maule  §  S.  46 J  ;  but  now  by  7  and  8  G.  4.  c.  38.  he  is  not 
bound.    See  this  Diet.  tit.  Highway. 

Horses. — Constable  is  to  be  assisting  in  driving  off  commons, 
forests,  &c.  horses  and  cattle,  on  pain  of  4r0s\  Stat.  32  H.  8. 
c.  13  ;  hut  see  stats.  2  Eliz.  c.  8:  and  21  Jac.  1.  c.  28. — And  in 
levying  duties  on  horses  under  slat,  25  G.  3.  c.  49. 

// ue  and  Cry. — See  that  tit. 

// usba n d f  y .  —  Sec  ante,  III, 

Innkeepers, — See  a n t e,  III. 

Juries. — Under  6"  G.  4.  c.  50.  §  6.  constables,  on  receipt  of 
Warrants  from  the  clerk  of  the  peace,  arc  to  issue  precepts  to 
churchwardens  and  overseers  within  their  constable  wicks, 
commanding  them  to  make  out  the  jury  lists;  and  where  there 
are  several  high  constables  for  any  hundred,  wapentake,  &c, 
each  shall  be  liable  for  the  performance  of  the  duty  through 
the  whole  hundred. 

Lot  ten/  Offices  illegal,  constable  is  to  endeavour  to  suppress. 
Slat.  21  G.  3.  c.  1. 

Malt.See  this  Diet,  tit.  Mali. 

Militia.—  Constable's  duty  as  to.  See  the  statutes  52  G.  3. 
c.  38 :  43  G.  3.  c.  50. 

Night  Walkers. — See  III. 

Physicians,  College  of. — By  stats.  14  and  15  II.  8,  c.  5.  and 
32  II.  8.  c.  40.  in  the  city  of  London,  constable  is  to  be 
assisting  to  them  in  putting  their  laws  in  execution. 

Plague. — See  ante,  III. 

Poors  Rate.— Under  stat.  43  EB&  c.  2.  §  12.  the  weekly 
rate  for  the  relief  of  the  poor  is  to  be  assessed,  in  case  the  j 
parishioners  disagree,  by  the  churchwardens  and  constables, 
who  are  in  either  case  to  levy  the  rate ;  and  by  §  35.  the 
churchwardens  and  constables  of  every  parish  are  to  collect  the 
sums  rated,  and  pay  the  same  over  to  the  high-constable.  And 
sec  stat.  12  G.  2.c.  29.  and  this  Diet.  Poor. 

Postage. — Under  stat-  f)  Anne,  c.  10.  to  levy  money  due  for 
postage  of  letters  under  51.  §  30. 

Presentments* — Constable  is  at  the  quarter- sessions  to  make 
presentment  of  all  tilings  against  the  peace,  and  belonging  to 
his  office,  Dalt.  J.  P.  474:  Filz.  J.  P.  6.  And  they  are 
usually  summoned  by  the  sheriff  to  attend  the  quarter-sessions 
and  assizes  to  make  presentments;  which  seems  justified  by 
no  express  law,  though  perhaps  by  usage.  But  now  by  stat, 
7  and  8  G.  4.  c.  38.  no  constable  shall  be  required  to  deliver 
any  presentment  respecting  popish  recusants,  absence  from 
church,  rogues  and  vagabonds,  inmates,  retailers  of  brandy, 
forestalled,  regrators,  cursing  and  swearing,  servants  out  of 
service,  felonies,  unlicensed  or  disorderly  houses,  false  weights 
ami  measures,  high  ways,  bridges,  Hots,  routs,  and  unlawful 
assemblies. 

Riot. — Constables  are  to  suppress,  and  they  may  ex  officio  com- 
mit offenders,  &c    See  stat.  1  G.  1.  c.  5  :  and  thL»  Diet.  tit.  Riot. 
Robbery. — See  Hue  and  Cry. 

Scavengers'  rates  in  London  shall  be  made  by  constables  and 
churchwardens,  under  stat.  2  W.  Sf  M.  si.  2.  c.  8. 


Scolds. — Under  a  presentment  in  the  leet  and  the  steward's 
warrant,  constable  and  his  assistant  may  put  them  in  the 
cu eking  stool.    Moor,  847- 

Servants. — See  III,  Constables  to  assist  in  levying  duty  011, 
under  stat,  25  G.  3.  c.  43. 

Soldiers. — Constables  are  to  quarter  soldiers  in  inns,  ale- 
houses, victualling  houses,  &c.  Not  to  receive  any  reward  to 
excuse  quartering  them.  To  give  in  lists  to  tbe  justices  of 
the  houses  and  persons  obliged  to  quarter  soldiers,  and  to  provide 
carriages  for  troops  on  their  march.  See  the  annual  statutes 
concerning  soldiers,  and  ante,  III. 

Statutes,  or  Acts  of  Parliament ;  constables  are  called  upon 
to  assist  in  the  execution  of  these,  on  almost  innumerable 
occasions. 

Sunday. — Constable  is  to  enforce  acts  1  Car.  1.  c.  1.  and 
29  Car.  2.  c.  7-  against  the  profanation  of.  Where  a  parish 
clerk  having  refused  to  read  a  notice  in  church,  and  the  party 
delivering  it  read  it  himself  while  the  minister  was  going  to 
the  communion  table,  and  no  part  of  the  service  going  on,  and 
thereupon  the  defendant,  a  constable,  took  him  from  church,  and 
detained  him  an  hour  till  the  service  finished,  and  then  let 
him  go  on  promising  to  attend  before  a  magistrate,  it  was  held 
that  though  he  was  justified  in  removing  him,  yet  the  deten- 
tion after  the  service  was  over  was  illegal,  as  there  was  no 
malicious  disturbance  of  the  church,  amounting  to  an  offence 
against  the  statute.  2  Barn.  $  C.  69$.  Sec  this  Diet.  tit. 
Holidays. 

Swearing. — By  stat,  19  G.  2.  c.  21.  constable  is  to  levy  the 
penalty  for  profane  swearing:  which  is  Is.  for  a  servant, 
labourer,  &c. ;  %s.  for  others  under  the  degree  of  a  gentleman ; 
and  5s.  for  a  gentleman  ;  and  as  the  crime  is  repeated,  the 
penalty  is  to  be  doubled. 

Vagrants. — Constables  to  assist  in  enforcing  the  laws  against. 
See  this  Diet.  tit.  Vagrants. 

Warrants  of  Justices. — It  is  part,  and  a  great  part  of  con- 
stable's duty  to  execute  these,  which  are  issued  under  an 
amazing  variety  of  acts  of  parliament ;  in  all  which  cases  con- 
stable's office  is  chiefly  ministerial.    See  ante,  111. 
Watch. —  See  ante,  III. 

Wearers,  Kidderminster.- — Constables  lo  a ••  ■  [<■{,  by  stats. 
22  and  23  Car.  2.  c.  8. 

Wreck. — Under  stat.  12  Anne,  st.  2.  c.  18.  constables  may 
call  together  assistance  to  save  ships  from  wreck  ;  and  see  this 
Diet.  tit.  Wreck. 

V.  His  Protection,  Indemnity,  and  Allowances-. — If  a  con- 
stable doth  not  his  duty,  he  may  be  indicted  and  fined  by  the 
justices  of  peace  ;  on  the  other  hand  he  is  protected  by  law  in 
the  execution  of  his  duty. 

It  has  been  already  mentioned  that  he  shall  have  aid  of  the 
county  to  pacify  affrays. 

By  stat.  7  Jac.  1.  c.  5.  if  any  action  is  brought  against  a 
constable,  for  any  thing  done  by  virtue  of  his  office,  he,  and 
also  all  others  who  in  his  aid,  or  by  his  command,  shall  do 
any  thing  concerning  his  office,  may  plead  the  general  issue, 
and  give  the  special  matter  in  evidence;  and  if  he  recovers  he 
shall  have  double  costs.  But  this  must  be  certified  on  the 
record  by  the  judge.  2  Vent.  45  :  Doug.  29 4. — And  see  stat. 
19  G.  2.  c.  21.  against  profane  swearing,  which  gives  treble 
costs. 

By  stat.  24  G.  2.  c.  44.  no  action  shall  be  brought  against 
any  constable,  or  other  officer,  or  any  person  acting  by  his 
order,  and  in  his  aid,  for  any  thing  done  in  obedience  to  any 
warrant  of  a  justice  of  peace,  until  demand  of  the  perusal  and 
copy  of  such  warrant,  and  the  same  bath  been  refused  or 
neglected  by  the  space  of  six  days;  and  in  case  after  such 
demand,  and  compliance  therewith,  any  action  shall  be  brought 
against  such  constable,  &c,  without  making  the  justice  a 
defendant;  then  on  producing  and  proving  such  warrant,  the 
jury  shall  give  a  verdict  for  the  defendant,  notwithstanding 
2n2 
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anv  defect  of  jurisdiction  in  such  justice :  and  if  such  action 
be  brought  jointly  against  such  justice,  and  also  against  such 
constable,  &c,  then  on  proof  of  such  warrant,  the  jury  shall  find 
for  such  constable,  &c. ;  and  if  the  verdict  shall  be  given 
against  the  justice,  the  plaintiff  shall  recover  his  costs  against 
hmi  to  be  taxed  so  as  to  include  costs  plaintiff  shall  be  liable  to 
pay  to  such  defendant,  &c.  No  action  shall  be  brought  against 
any  constable,  &c.  unless  commenced  within  six  calendar 
months  after  the  act  committed.  This  statute  extends  only  to 
actions  of  tort.    See  Butters  AT.  P.  24. 

Where  defendants,  (constables,  &c)  in  order  to  levy  a  poor- 
rate  under  magistrates'  warrant,  broke  and  entered  the  house ; 
held  that  they  might  be  sued  in  trespass  without  a  previous 
demand  of  the  perusal  and  copy  of  the  warrant.  2  Manic 
$  Sehv.  Rep. 

Where  a  constable  having  a  magistrate's  warrant  ol  distress 
to  levy  a  church-rale  under  Stat-  M  ft  &  c.  127.  broke  the 
door  of  and  entered  plaintiff's  dwelling-bouse;  the  Court  of 
K.  B.  held  that  although  he  thereby  exceeded  his  authority, 
vet  no  action  could  be  sustained,  after  the  three  months  limited 
by  that  act.  Theobald  v.  Crichmore,  Hil  58  ft  3.  Term 
Rep.  K.  B. 

The  charges  of  sending  malefactors  to  jail  were  at  common 
law  to  be  borne  by  the  vill,  in  which  they  were  apprehended. 
1  Hale,  P.  C.  96.  But  now,  under  stats.  3  Jac.l.c.  10.  and 
27  6.  2.  c.  8«  where  a  malefactor  has  not  sufficient  property 
in  the  countv  where  he  is  taken,  on  application  by  the  con 
stable  or  officer  conveying  him,  a  justice  of  peace  may  on  oath 
examine  into  and  ascertain  the  reasonable  expences  to  be 
allowed;  and  by  warrant  without  fee,  order  the  treasurer  of 
the  county  to  pay  the  same,  except  in  Middlesex,  where  such 
expences  are  to  be  paid  by  the  overseers  of  the  place  where  the 
offender  was  taken. 

By  41  G.  3.  (U.  K.)  c.  73.  when  special  constables  are 
appointed  (in  England)  to  execute  warrants  in  cases  of  felony, 
two  justices  may  order  proper  allowances  for  their  expences, 
&c.  whether  allowed,  or  disallowed,  by  the  sessions.  In  like 
manner,  allowances  may  be  made  to  high  constables  for  extra 
ordinary  expences  in  the  execution  of  their  duty,  in  cases  of 
Wot ,  Felony ,  &c. 

If  in  the  execution  of  his  office,  and  acting  within  his  own 
district,  after  competent  notice  that  he  is  constable,  he  or  any 
that  come  to  his  assistance  be  killed,  it  is  murder  ■  although  the 
party  killing  do  not  know  his  person.  1  Hale,  P.  C.  9.  45$, 
460,'  1  :  2  Ld.  Ftaym.  1300.  But  see  Leach's  Cases  in  Crown 
Law,  211, 

If  two  men  are  combating,  and  the  constable  come  to  part 
them  and  is  hurt,  he  shall  have  action  of  trespass;  and  if  he 
hurt  them,  they  shall  not  have  action  against  him.  And  so  of 
those  who  aid  him  ;  every  man  who  is  assisting  to  the  constable 
in  the  execution  of  his  office  having  the  same  protection  that 
the  law  gives  to  the  constable.    Cromp.  J.  P.  130:  2  Hale, 

p.  c.  97. 

If  he  be  removed  without  just  cause  the  Court  of  King's 
Bench  will  by  rule  of  court  order  him  to  be  restored  to  his 
place.    Bulst.  174?. 

A  justice  of  peace's  warrant  is  a  sufficient  justification  of  a 
constable  in  a  matter  within  the  jurisdiction  of  such  justice. 
Stra.  711.    See  ante,  III.  12. 

By  stat.  18  G.  3.  c.  19.  every  constable  is  every  three 
months,  and  within  fourteen  days  after  he  goes  out  of  office,  to 
deliver  to  the  overseers  of  the  poor  an  account  entered  in  a 
book,  kept  for  the  purpose,  and  signed  by  him,  of  all  sums  by 
him  expended  and  received  on  account  of  the  parish,  &c.  which 
overseers  are  Within  fourteen  days  to  lay  the  same  before  the 
inhabitants,  and,  if  approved,  are  to  pay  the  money  due  out  of 
the  poor  rates ;  but,  if  disallowed,  are  to  deliver  the  book  back 
to  the  constable,  who  may  produce  it  before  a  justice  of  peace, 
giving  reasonable  notice  to  the  overseers ;  which  justice  is  to 
examine  the  account,  determine  objections,  settle  the  sum  due, 


and  enter  it  in,  and  sign  the  account : 
pay  such  sum  out  of  the  poor's  rate 
notice)  to  the  quarter  sessions. 


and  the  overseers  are  to 
but  may  appeal  (giving 


VI.  His  Responsibility  and  Punishment. — A  constable  arrest, 
ing  one  possessed  of  money  who  dies,  is  chargeable  with  the 
money,  and  so  where  he  takes  from  a  felon  money  of  which  he 
had  robbed  another,  even  though  he  should  be  afterwards 
robbed  of  it  himself.    Ow.  121. 

Neglecting  a  duty  incumbent  on  him,  either  by  common  latv, 
or  by  statute,  he  is  for  his  default  indictable.  1  Satk  38] ; 
g  Bo;  Rep.  78. 

If  he  will  not  return  his  warrant,  or  certify  what  he  ks 
done  under  it,  he  may  be  fined.  6  Mod.  SB :  1  Salk,  381. 
But  see  5  Mod.  96:  Gib.  1[)2. 

If  he  wilfully  lets  a  felon  escape  out  of  the  stocks,  and  go  at 
large,  it  is  felony.  I  Hale,  P.  C.  596.  And  it  seems  generally 
agreed,  1  all'  voluntary  cseapi  s  in  the  officer  amount  tdflfe 
same  crime  as  the  otlcoder  was  guilty  of,  whether  treason  or 
felony.    2  Hawk.  P.  C  c.  19.  §  22.  et  seq. 

It  is  a  misdemeanour  in  him  to  discharge  an  offender 
brought  to  the  watch-house  by  a  watchman  in  the  night 
2  Burr.  867.    But  see  III.  2. 

He  is  liable  to  various  pecuniary  and  sometimes  personal 
punishments,  on  neglecting  the  duty  imposed  on  him  by  several 
statutes,  and  particularly  by  stat.  58  G.  3.  c.  55.  two  justices 
in  session  may  fine  any  constable  or  parish  officer  not  exceeding 
40/.,  for  any  neglect  of  duty  or  disobedience  of  any  warrantor 
order  of  any  justice. 

The  Constable's  Oath. 

You  shall  swear,  that  you  will  well  and  truly  serve  our  Sovt* 
reign  Lord  the  King  in  the  office  of  Constable  for  the  towmhiyoj 
C.  within  this  manor  [hundred  or  county'],  for  the  year  nmneii 
ensuing,  or  until  you  shall  be  thereof  discharged  by  due  count 
of  law  :  you  shall  see  the  King's  peace  kept,  and  keep  all  mh 
watch  and  ward  as  are  usually  accustomed  and  ought  iobtkefi: 
and  you  shall  well  and  truly  do  and  execute  utl  other  thuip 
belonging  to  the  said  office  according  to  the  best  of  ymtr  know- 
ledge.   So  help  you  God. 


Form  of  an 


Obligation  to 
for  kfkfino 


be  taken  jbv  a  constabu 
the  Peace. 


Know  all  men  by  these  presents,  That  I,  A.  B.  of  C 
in  the  county  of  D.  labourer,  am  held  and  firmly  hound  mto 
E*  JP.  yeoman,  constable  of  the  township  [manor,  §c7\  0/  (. 
aforesaid,  in  the  sum  of  forty  pounds,  to  be  paid  to  the  saidEJ. 
or  his  certain  attorney,  executors,  administrators  oras$ips;W 
which  payment,  to  be  well  and  faithfully  made,  I  bind  wjmf, 
my  heirs,  executors,  and  administrators,  firmly  by  these  present*, 

scaled  with  my  seal.    Dated  this          of  — -,  in  the  SOlhm 

of  the  reign  of  our  Sovereign  Lord  George  the  Third,  bt/tht 
Grace  of  God  of  Great  Britain,  France  and  Ireland,  %. 
Defender  of  the  Faith,  and  so  forth,  and  in  the  year  efw 
Lord  1790* 

The  condition  of  the  above  written  obligation  is  such,  tm 
the  above  bounden  A.  B.  shall  [  personally  appear  at  the  ^ 
general  quarter  sessions  of  the  peace,  to  be  holden  in  unapt* 
county  of  D.  to  do  and  receive  what  shall  be  there  and  w* 
enjoined  him  by  the  court,  and  in  the  mean  time  sna^^  jeef,  f 
peace  [and  be  of  good  behaviour}  toward  the  King  and  all  M 
liege  people,  and  especially  toward  G.  B.  of  C.  in  the ■ 
county,  yeoman,  then  the  said  obligation  to  be  void,  or  etsi 
remain  in  full  force  and  virtue. 

Signed,  sealed,  and  delivered  ) 
in  the  presence  (f  J 


CON 


Oath  of  the  Appraisers  of  Goods   distrained  for  I 
Rent;  to  be  administered  by  the  Constable. 

You  shall  swear  that  you  Wtli  faithfully  appraise  and  value 
the  goods  now  fa  ken  in  distress,  and  mentioned  in  the  inventory 
to  you  shown,  as  between  buyer  and  seller,  according  (u  (he  best 
of  your  sA  ill  and  understanding.      So  help  you  God, 

Appointment  of  a  Deputy. 

J,  A.  B.  Const  aide  of  &  in  the  county  of  D.  do  hereby  make, 
substitute,  and  apjxjinf  E.  F.  of  the  same  place,  yeoman,  my  true 
and  lawful  deputy  in  the  office  aforesaid,  as  long  as  J  shall  hold 
the  same  ;  or  thus,  during  the  continuance  of  my  mill  and 
pleasure,[oi  for  any  particular  purpose]  dated,  eye. 

For  a  command  or  Proclamation  for  Rioters  to  disperse, 
see  title  Riot. 

See  more  fully  Bac.  Ab*  (7tli  cd.)  ;  Burns  Justice,  tit. 
Constable. 

CONSTAT,  Lar.]  The  name  of  a  certificate,  which  the 
clerk  of  the  pipe,  and  auditors  of  the  Exchequer,  make  at  the 
request  of  any  person  who  intends  to  plead  or  move  in  that 
court,  for  the  discharge  of  any  thing;  and  the  effect  of  it  is, 
the  certifying  what  constat  (appears)  upon  record,  touching 
the  matter  in  question.  See  stats.  3  and  4  Erf.  (h  c,  4 :  IS  Eliz. 
c,  6.  A  constat  is  held  to  be  superior  to  an  ordinary  certi- 
ficate, because  it  contains  nothing  hut  what  is  evident  on  record. 
An  exemplification  under  the  great  seal,  of  the  inrolment  of 
any  letters  patent  is  called  a  constat.     Co.  Lit.  225. 

CONSTRUCTIVE  TREASON.    See  title  Treason. 

CONSUETUDINARIUS,  A  ritual  or  book,  containing  the 
rites  and  forms  of  divine  offices,  or  the  customs  of  abbeys  and 
monasteries  :  it  is  mentioned  in  Brampton. 

CONSUETUD1NIBUS  ET  SERVICHS,  is  a  writ  of 
right  close,  which  lies  against  the  tenant  that  deforce th  his 
lord  of  the  rent  or  service  due  to  him.  Beg.  Orig.  159  ■ 
Fm  N.  B.  15 1.  When  the  writ  is  brought  by  the  party  in  the 
right  only,  he  shall  account  of  the  seisin  of  his  ancester,  and 
the  writ  be  in  the  debet  ;  but  when  he  counts  of  his  own  seisin, 
then  the  writ  is  in  the  debet  ef  .volet,  &e.  And  if  the  party  sav- 
in the  writ  ut  in  redditihus  et  arreragiis,  these  words  prove 
that  the  demandant  himself  was  seised  of  the  services ;  and  then 
if  he  count  in  such  writ  of  seisin  of  his  ancestors,  and  not  of  his 
own  seisin,  the  writ  shall  abate:  so  that  if  he  will  bring  a  writ 
of  customs  and  services  of  the  seisin  of  Ins  ancestors,  he  ought 
to  leave  these  words  ut  in  redditihus,  &c.  out  of  the  writ. 
Where  a  person  brings  a  writ  of  customs  and  services  against 
any  tenant,  and  by  count  demands  homage,  the  writ  ought  to 
make  special  mention  thereof;  as  ut  in  homagio,  &c,  or  the 
writ  shall  abate.  New  Nat.  Brev.  $80:  F.  N.  Bl  151.  If 
this  writ  he  brought  against  a  tenant  for  life,  where  the 
remainder  is  over  in  fee,  there  the  tenant  may  pray  in  aid  of 
him  in  the  remainder,  &c. 

CONSUL,  Lat.]  Jn  our  law  books  signifies  an  earl. 
Bract.  I.  I.e.  8.  tells  us,  that  as  comes  is  derived  from  comitatu,  so 
consul  is  derived  from  consulendo :  and  in  the  laws  of  Edward 
the  Confessor  mention  is  made  of  vicecomitcs  and  vicecon  sides. 
Blount.  Consuls  among  the  ancient  Romans  were  chief 
officers,  of  which  t  wo  were  yearly  chosen  to  govern  the  city  of 
Rome*  Those  who  now  pass  under  the  name  of  consuls  residing 
in  England  sent  from  foreign  nations,  and  in  foreign  ports  sent 
from  England,  are  merchants,  or  persons  of  eminence  and  know- 
ledge, appointed  to  take  care  of  the  affairs  and  interests  of 
merchants.    See  Lex.  Mercat. 

A  resident  merchant  of  London,  who  is  appointed  and  acts 
as  consul  to  a  foreign  prince,  is  not  exempted  from  arrest  upon 
mesne  process.  Vivcash  v.  Becker,  Term  Bep.  3  Maule  cy  S. 
284.    Sec  tit.  Arrest, 

CONSULTA  ECCLESIA.    A  church  full,  or  provided 
for.  CoweL 


|  CONSULTATION,  consultation  A  writ  whereby  a  cause 
having  been  removed  by  prohibition  from  the  Ecclesiastical 
Court,  to  the  king's  court,  is  returned  thither  again ;  for  if  the 
judges  of  the  king's  court,  upon  comparing  the  libel  with  the 
suggestion  of  the  party,  find  the  suggestion  false,  or  not  proved, 
and  there! ore  the  cause  to  be  wrongfully  called  from  the 
Ecclesiastical  Court,  then  upon  this  consultation  or  deliberation 
they  decree  it  to  be  returned ;  whereupon  the  writ  in  this  case 
obtained  is  called  a  consult  at  ion.  Reg*  Grig.  44*  &c.  Stat*  of 
Writ  of  Consultations,  2  \  Ed.  1. 

This  writ  is  in  nature  of  a  procedendo  ;  but  properly  a  con- 
sulfation  ought  not  to  be  granted  but  in  case  where  a  man 
'  cannot  recover  at  the  common  law,  in  the  king's  courts.  New 
Nat,  Br*  HQ.  Causes  of  which  the  ecclesiastical  or  spiritual 
courts  have  jurisdiction  are  of  administrations,  admissions  of 
clerks,  adultery,  appeals  in  ecclesiastical  causes,  apostacy,  gene- 
ral bastardy,  blasphemy,  solicitation  of  chastity,  dilapidations 
and  church  repairs,  celebration  cf  divine  service,  divorces,  forni- 
cation, heresy,  incest,  institution  of  clerks,  marriage  rites, 
oblations,  obventions,  ordinations,  commutation  of  penance, 
pensions,  procurations,  schism,  simony,  tithes,  probate  of  wills, 
&e. ;  and  where  a  suit  is  in  the  Ecclesiastical  Court,  for  any  of 
these  causes  or  the  like,  and  not  mixed  with  any  temporal 
thing,  if  a  suggestion  is  made  for  a  prohibition,  a  consultation 
shall  be  awarded,     o  Bep,  Q. 

To  move  for  a  prohibition  in  another  court,  after  motion  in 
the  Chancery,  &e.  on  the  same  libel  which  is  granted,  is  merely 
vexatious,  for  which  a  consultation  shall  be  had,  Cro.  Eliz.  277- 
Where  a  consultation  is  granted  upon  the  right  of  the  thing  in 
question,  there  a  new  prohibition  shall  never  be  granted  on  the 
same  libel ;  but  where  granted  upon  any  default  of  the  prohi- 
bition, in  form,  &c,  there  a  prohibition  may  be  granted 
upon  the  same  libel  again.  1  Nets.  Abr.  -IS,}.  See  tit.  Prohi- 
bition* 

CONTEMPT,  contemptusf\  A  disobedience  to  the  rules, 
orders,  or  process  of  a  court,  which  hath  power  to  punish  such 
offence ;  and  one  may  be  imprisoned  for  a  contempt  done  in 
court ;  but  not  for  a  contempt  out  of  court,  or  a  private  abuse. 
Cro.  Eliz.  689*  If  a  defendant  in  addressing  the  jury  is  guilty 
of  a  contempt,  the  jud<_rc  at  Ni>i  Prius  has  authority  to  fine  him. 
2  Barn,  cy  A.  32$.  But  for  contempt  out  of  court,  an  attach- 
ment may  be  granted.  And  for  a  contempt  in  speaking  of  the 
court  when  a  rule  was  served  on  the  defendant,  the  court  issued 
an  attachment  without  a  rule  to  show  cause.  Salk.  84:  and 
see  2  Barn,  cy  Adol*  3Q5*  Attachment  also  lies  against  one  for 
contempt  to  the  court,  to  bring  in  the  olfender  to  answer  on 
interrogatories,  &c.,  and  if  he  cannot  acquit  himself,  he  shall 
be  fined.  1  Lil.  305.  If  a  sheriff,  being  required  to  return  a 
writ  directed  to  him,  doth  not  return  the  writ,  it  is  a  contempt : 
and  this  word  is  used  for  a  kind  of  misdemeanor,  by  doing 
what  one  is  forbidden  ;  or  not  doing  what  he  is  commanded. 
12  Rep.  36.  And  as  this  is  sometimes  a  greater,  and  sometimes 
a  lesser  offence,  so  it  is  punished  with  greater  or  less  punish- 
ment, by  fine,  and  sometimes  by  imprisonment.  Dyer,  128.  1 77  = 
1  Bulst*  85. 

Contempt  committed  in  the  face  of  any  court  may  be  punished 
by  fine.  At  a  court  leet  the  steward  told  defendant  he  was  a 
resiant,  who  replied  he  lied;  whereupon  the  steward  fined 
him  20/.  *  and  adjudged  good  without  a  prescription  so  to  do, 
and  debt  lies  for  the  fine.    3  SalL  33* 

If  a  jury  be  fined  for  contempt,  they  must  be  fined  seve- 
rally.   Ibid.    I  Roll.  Bep.  32. 

If  a  defendant  in  Chancery,  on  service  of  a  subjxena*  does 
not  appear  within  the  time  limited  by  the  rules  of  the  court, 
and  plead,  demur,  or  answer,  to  the  bill  against  him,  he  is  then 
said  to  be  in  contempt ;  and  the  respective  processes  of  contempt 
are  in  successive  order  awarded  against  bira.  These  arc, 
attachment;  attachment  with  proclamations;  a  Commission  of 
rebellion  ;  and,  finally,  a  sequestration.    3  Comm.  41-3. 

An  attachment  of  contempt  may  issue  against  a  bishop,  or 
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i  it  her  peer ;  but  for  not  returning  a  feri  facias  de  bonis  eccle- 
s'ut.siicis,  it  is  proper  to  move  against  the  i  hancellor,  commissary, 
or  official.    Rex  v.  Bishop  qf  St*  Asaph,  I  Wils*  332. 

It  is  a  contempt  to  institute  a  suit  fictitiously,  though  the 
demand  is  real,  either  to  hurt  any  person  or  to  get  the  opinion 
of  the  court.  Coxc  v.  Phillips,  Hardw.  237.  239.  See  farther 
tit.  Attachment,  and  4  Comm.  283. 

Exhibiting  in  an  assize  town  inflammatory  publications  re- 
specting a  crime  about  to  be  tried  at  the  assizes,  is  not  a  con- 
k-mpt  which  a  judge  of  assize  can  interfere  to  stop  by  commit- 
ting the  party  exhibiting.  Rex  v.  Gilham,  1  Moo*  <§■  Mal/c.  K>5. 

Contempts  against  the  ting's  prerogative  are  by  refusing  to 
assist  him  for  the  good  of  the  public;  either  in  his  councils, 
by  advice,  if  called  upon ;  or  in  his  wars,  by  personal  service, 
for  defence  of  the  realm,  against  a  rebellion  or  invasion. 
1  tfatyh  P.  C.  c.  22. 

Under  this  class  may  be  ranked  the  neglecting  to  join  the 
}>osse  comitatus,  or  power  of  the  county,  being  therennto  re- 
quired by  the  sheriff  or  justices  according  to  the  stat.  2  H.  5.  c*S* 
(see  tit.  Riots  ;)  which  is  a  duty  incumbent  upon  all  that  are 
fifteen  years  of  age,  under  the  degree  of  nobility,  and  able  to 
travel.    Lamb,  Eliz.  315. 

Contempts  against  the  prerogative  may  also  be  by  preferring 
the  interests  of  a  foreign  potentate  to  those  of  our  own ;  or 
doing  or  receiving  any  thing  that  may  create  an  undue  influ- 
ence in  favour  of  such  extrinsic  power  ;  as  by  taking  a  pension 
from  any  foreign  prince  without  the  consent  of  the  king. 
t\  Inst.  li  t.  Or  by  disobeying  the  king's  lawful  commands; 
whether  by  writs  issuing  out  of  his  courts  of  justice,  or  by  a 
summons  to  attend  his  privy  council ;  or  by  letters  from  the 
king  to  a  subject,  eomm  riding  him  to  return  from  beyond  the 
sea  (for  disobedience  to  which  his  lands  shall  be  seized  till  he 
doth  return,  and  himself  afterwards  punished)  ;  or  by  his  writ 
of  uc  exeat  regno,  or  proclamation  commanding  the  subject  to 
stay  at  home. 

Disobedience  to  any  of  these  commands  is  a  high  misprision 
and  contempt ;  and  so,  lastly,  is  disobedience  to  any  act  of 
parliament,  where  no  particular  penalty  is  assigned  ;  for  then 
it  is  punishable,  like  the  rest  of  these  contempts,  by  fine  and 
imprisonment,  at  the  discretion  of  the  king's  courts  of  justice. 
4  Comm.  l"22.  See  also  1  Hawk.  P.  C.  cc.  22,  23,  24>*  And 
this  Diet,  titles  Oaths.  King* 

CON  TENEMENT,  contenementum.~]  Is  said  to  signify  a 
man's  countenance  or  credit,  which  he  hath  together  with,  and 
by  reason  of,  his  freehold  :  in  which  sense  it  is  used  in  stat.  of 

1  Ed.  3.  and  other  statutes;  and  Spelmatt,  in  his  Glossary, 
says,  Con  tenement  um  est  wsttmatio  el  condition  is  forma,  qua 
qii  is  in  re  pub.  subsisttl*  But  con  tenement  Is  more  properly 
that  which  is  necessary  for  the  support  and  maintenance  of 
men,  agreeable  to  their  several  qualities  or  states  of  life.  See 
Magna  Char/a,  c*  14:  and  Glanvil,  lib.  9-  c.  8  :  and  this  Diet, 
tit.  Distress. 

CONTINGENT  LEGACY.  See  tit.  Legacy* 
CONTINGENT  REMAINDER.  Contingent  or  execu- 
tory remainders  (whereby  no  present  interest  passes)  are  where 
the  estate  in  remainder  is  limited  to  take  effect  either  to  a  du- 
bious and  uncertain  person ,  or  upon  a  dubious  or  uncertain 
etient;  so  that  the  particular  estate  may  chance  to  be  deter- 
mined, and  the  remainder  never  take  effect.     3  Rep.  20: 

2  Comm.  l6"p.  And  see  10  Rep.  85.  See  this  Diet.  tits. 
Estate,  Limitation,  Remainder;  and  also  tit.  Executory  De- 
vise. 

CONTINGENT  USE,  is  a  use  limited  in  a  conveyance  of 
land,  which  may  or  may  not  happen  to  vest,  according  to  the 
contingency  expressed  in  the  limitation  of  such  use.  A  use  in 
contingency  is  such  which  by  possibility  may  happen  in  posses- 
sion, reversion,  or  remainder.    1  Rep*  121. 

CONTINUAL  CLAIM.    See  tit.  Claim. 

CONTINUANCE,  is  the  insuring  of  a  cause  in  court  by  an 
entry  upon  the  records  there  for  that  purpose.    There  is  a 


continuance  of  the  assize,  &e.  And  continuance  of  a  writ  or 
action  is  from  one  term  to  another,  in  case  where  the  sheriff 
hath  not  returned  a  former  writ,  issued  out  in  the  said  action, 
Kitch*  2(i2.  Continuances  and  essoins  are  amendable  upon 
the  roll  at  any  time  before  judgment :  they  are  the  acts  of  the 
court,  and  at  common  law  they  may  amend  their  own  acts  be* 
fore  judgment,  though  in  another  term  ;  but  their  judgments 
are  (inly  amendable  in  the  same  term  wherein  they  are  given, 
S  Lcik  431.  Upon  an  original,  a  term,  or  two  or  three  terms, 
may  be  mesne  between  the  teste  and  the  return ;  and  this  shall 
be  a  good  continuance,  for  the  defendant  is  not  at  any  prejudice 
by  it,  and  the  plaintiff  may  give  a  day  to  the  defendant  beyond 
the  common  day,  if  he  will. 

But  a  continuance  by  capias  ought  to  be  made  from  terra  to 
term,  and  there  cannot  be  any  mesne  term,  because  the  de- 
fendant ought  not  lo  stay  so  long  in  prison.  2  Danv*  Abr.  150. 
If  a  man  recover  upon  demurrer,  or  by  default,  &c,  and  a  writ 
of  inquiry  of  damages  is  awarded,  there  ought  to  be  conti- 
nuances between  the  first  and  second  judgment,  otherwise  it 
will  be  a  discontinuance;  for  the  first  is  but  an  award,  and  not 
complete  till  the  second  judgment,  upon  the  return  of  the  writ 
of  inquiry  of  damages.  Ibid*  153.  If  the  plaintiff  be  nonsuit, 
by  which  the  defendant  is  to  recover  costs ;  if  the  plaintiff 
will  not  enter  his  continuances,  on  purpose  to  save  the  costs, 
the  defendant  shall  be  suffered  to  enter  them.  Cro*Jac.3]6}$ll 
The  course  of  the  Court  of  King's  Bench  Ls  to  enter  no  couti« 
nuance  upon  the  roll  till  after  issue  or  demurrer,  and  then  to 
enter  the  continuance  of  all  upon  the  back  before  judgment ; 
and  if  it  is  not  entered,  it  is  error.  Trin.  16'  Jac.  B.  ft 
Vide  tits.  Discontinuance,  Process*  And  see  Tidd's  Pm< 
(9th  edit.) 

CONTINUANDO.  A  word  used  in  special  declaration  of 
trespass,  when  the  plaintiff  would  recover  damages  for  several 
trespasses  in  the  same  action ;  and,  to  avoid  multiplicity  of 
suits,  a  man  may  in  one  action  of  trespass  recover  damages  for 
many  trespasses,  laying  the  first  to  be  done  with  a  eontinuando 
to  the  whole  time,  in  which  the  rest  of  the  trespasses  were 
done ;  which  is  in  this  form,  Continuando  [by  continuing  the 
trespass  aforesaid,  &c.  from  the  day  aforesaid,  Sec*)  until  such 
a  day,  including  the  last  trespass.  Terms  de  la  Let/.  &e 
3  Comm.  212  :  and  tit.  Trespass.  In  such  case  he  can  only 
prove  a  series  of  trespasses  within  the  time  laid. 

CONTRABAND  GOODS.  From  contra,  and  the  Italian 
bando,  an  edict  or  proclamation.]  Are  those  which  are  prohi- 
bited by  act  of  parliament,  or  the  king's  proclamation,  to  be 
imported  into,  or  exported  out  of  this  into  any  other  nation. 
Se  e  tits.  Xa  i 1  'r£?a  t  ton  A  cis ,  ( Jit  st am  s* 

CONTRACAUSATOR,  A  criminal,  or  one  prosecuted  for 
a  crime :  this  word  is  mentioned  in  Leg.  H.  1.  cap.Gl* 

CONTRACT,  contractus*']  A  covenant  or  agreement  be- 
tween two  or  more  persons,  with  a  lawful  consideration  or 
cause.  West.  Symb*  part  1 .  As  if  a  man  sells  his  horse  or  other 
thing  to  another,  for  a  sum  of  money,  or  covenants  in  consider- 
ation of  201.  to  make  him  a  lease  of  a  farm,  &c ;  these  are 
good  contracts,  because  there  is  a  quid  pro  (pto,  or  one  thing 
for  another  ;  but  if  a  person  make  promise  to  me,  that  I  shall 
have  20s*,  and  that  he  will  be  debtor  to  me  therefore,  and  after 
I  demand  the  20s.  and  he  will  not  give  it  me,  yet  I  shall  never 
have  any  action  to  recover  this  20s. ,  because  this  promise  was 
no  contract,  but  a  bare  promise,  or  nudum  pactum;  though  if 
any  thing  were  given  for  the  20s*,  if  it  were  but  to  the  value 
of  a  penny,  then  it  had  been  a  good  contract.  See  tit.  Con- 
sideration* 

Every  contract  doth  imply  in  itself  an  assumpsit  in  law,  to 
perform  the  same ;  for  a  contract  would  be  to  no  purpose  « 
there  were  no  means  to  enforce  the  performance  thereof- 
1  LilL  Abr*  308.  Where  an  action  is  brought  upon  a  ex- 
tract, and  the  plaintiff  mistakes  the  sum  agreed  upon,  he  vnll 
fail  in  his  action ;  but  if  he  brings  bis  action  on  the  promt** 
in  law,  which  arises  from  the  debt,  there,  although  be  mtf- 


CONTRACT. 


takes  the  sum ,  he  shall  recover.  Aleyn,  2J).  See  tits.  Action, 
Assumpsit. 

There  is  a  diversity  where  a  day  of  payment  is  limited  on  a 
contract,  and  where  not;  for  where  it  is  limited,  the  contract  is 
good  presently,  and  an  action  lies  upon  it  without  payment ; 
but  in  the  other  not.  If  a  man  buys  twenty  yards  of  cloth,  &c. 
the  contract  is  void,  if  he  do  not  pay  the  money  presently ; 
but  if  day  of  payment  be  given,  there  the  one  may  have  an 
action  for  the  money,  and  the  other  trover  for  the  cloth. 
Dyer,  30.  Where  a  seller  says  to  a  buyer,  he  will  sell 

his  horse  for  so  much,  and  the  buyer  says  he  will  give  it ;  if  he 
presently  tell  out  the  money,  it  is  a  contract;  but  if  he  do  not, 
it  is  no  contract.  Noy's  Max.  87 :  Hob.  4-1.  The  property 
of  any  thing  sold  is  in  the  buyer  immediately  by  the  contract; 
though  regularly  it  must  be  delivered  to  the  buyer  before  the 
seller  can  bring  his  action  for  the  money.  Not/,  88.  If  one 
contract  to  buy  a  horse  or  other  thing  of  me,  and  no  money  is 
paid  or  earnest  given,  nor  day  set  for  payment  thereof,  nor 
the  thing  delivered ;  in  these  cases,  no  action  will  lie  for  I 
the  money,  or  the  thing  sold,  but  it  may  be  sold  to  another. 
Piorvd.  128.  309. 

All  contracts  are  to  be  certain,  perfect,  and  complete:  for  an 
agreement  to  give  so  much  for  a  thing  as  it  shall  be  reasonably 
worth,  is  void  for  uncertainty ;  so  a  promise  to  pay  money  in  a 
short  time,  &c,  or  to  give  so  much  if  he  likes  the  thing  when  he 
sees  it-  Dyer,  Qtt  1  Buht.  Q2.  But  if  I  contract  with  another 
to  give  him  10/.  for  such  a  thing,  if  I  like  it  on  seeing  the 
same;  this  bargain  is  said  to  be  perfect  at  my  pleasure,  though 
I  may  not  take  the  thing  before  1  have  paid  the  money;  if  I 
do,  the  seller  may  have  trespass  against  me;  and  if  he  sell  it 
to  another,  I  may  bring  an  action  on  the  case  against  him. 
Noy,  10k'  If  a  contract  be  to  have  for  tattle  sold  I(J/.,  if  the 
buyer  do  a  certain  thing,  or  else  to  have  £0£,  it  is  a  good  con- 
tract, and  certain  enough.  And  if  I  agree  with  a  person  to 
give  him  so  much  for  his  horse  as  J.  S.  shall  judge  him 
worth,  when  he  hath  judged  it  the  contract  is  complete,  and  an 
action  will  lie  on  it ;  and  the  buyer  shall  have  a  reasonable 
time  to  demand  the  judgment  of  J.  S,  But  if  lie  dies  before 
the  judgment  is  given,  the  contract  is  determined.  Perk. 
§  112.  114;  Shep.  Abr.  294. 

In  contracts,  the  time  is  to  be  regarded  in  and  from  which 
the  contract  is  made  -  the  words  shall  be  taken  in  the  common 
and  usual  sense,  as  they  are  taken  in  that  place  where  spoken  ; 
and  the  law  doth  not  so  much  look  upon  form  of  words  as 
on  the  substance  and  mind  of  the  parties  therein.  5  Rep.  83  : 
1  Bulst.  J  75.  A  contract  for  goods  may  be  made  as  well  by 
word  of  mouth,  as  by  deed  in  writing;  and  where  it  is  in 
writing  only,  not  sealed  and  delivered,  it  is  all  one  as  by  word. 
Rut  if  the  contract  be  by  writing,  sealed  and  delivered,  and  so 
turned  into  a  deed,  then  it  is  of  another  nature  ;  and  in  this 
case  generally  the  action  on  the  verbal  contract  is  gone,  and 
some  other  action  lies  for  breach  thereof.  Plowd.  130.  309: 
ty/er,  <K>. 

Contracts  not  to  be  performed  in  a  year  are  to  be  in  writing, 
signed  by  the  party,  &c,  or  no  action  may  be  brought  on  them; 
but  if  no  day  is  set,  or  the  time  is  uncertain,  they  may  be  good 
without  it.  Stat.  29  Car,  2.  c.  3.  And  by  the  same  statute, 
no  contract  for  the  sale  of  goods  for  10/.  or  upwards,  shall  be 
good,  unless  the  buyer  receive  part  of  the  goods  sold,  or  give 
something  in  earnest  to  hind  the  contract;  or  some  note  thereof 
be  made  in  writing,  signed  by  the  person  charged  with  the 
contract,  &c.    See  tits.  Frauds,  Agreement,  III.  IV. 

J  f  two  persons  come  to  a  draper,  and  one  says,  "Let  this 
man  have  so  much  cloth,  and  I  will  pay  you  there  the  sale 
is  to  the  undertaker  only,  though  the  delivery  is  to  another  bv 
his  appointment;  but  if  a  contract  be  made  with  A.  B.,  and  the 
vendor  scruples  to  let  the  goods  go  without  money,  and  C,  D. 
comes  to  him,  and  desires  him  to  let  A*  B.  have  the  goods,  and 
undertakes  that  he  shall  pay  him  for  them,  that  will  be  a  pro- 
mise within  the  stat,  29  Car.  2,  c.  S.  and  ought  to  be  in  writing 
Mod.  Cas.  249. 


A  contract  made  and  entered  into  upon  good  consideration, 
may  for  good  considerations  be  dissolved.  See  Agreement  and 
Sale.    As  to  Usurious  Contracts,  see  tit.  thnnj. 

CONTRA  FACTION,  b&ntrqfactB^  A  counterfeiting, 
Contrafactio  sigiUi  regis,  a  counterfeiting  the  king's  seal. 
Blount.  & 

CONTRA  form  am  Collation  ts\  A  writ  that  lay  where  a 
man  had  given  lands  in  perpetual  alms  to  any  lay  houses  of 
religion,  as  to  an  abbot  and  convent,  or  to  the  warden  or 
master  of  any  hospital  and  his  convent,  to  find  certain  poor 
men  with  necessaries,  and  do  divine  service,  &c.  If  they 
aliened  the  land,  to  the  disherison  of  the  house  and  church, 
then  the  donor  or  his  heirs  should  bring  this  writ  to  recover 
the  lands.  It  was  had  against  the  abbot  or  his  successor,  not 
against  the  alienee,  though  he  were  tenant  of  the  land  ;  and 
was  founded  upon  the  stat.  of  Westm.  2.  c.  h  Reg.  Grig.  238: 
F.  AT.  /?.2io. 

Contra  formam  Feoffamexti.  A  writ  that  lay  for  the 
heir  of  a  tenant,  enfeoffed  of  certain  lands  or  tenements,  by 
charter  of  feoffment  from  a  lord  to  make  certain  services  and 
suits  to  his  court j  who  was  afterwards  distrained  for  more  ser- 
vices than  were  mentioned  in  the  charter.  Reg.  Grig.  17G: 
Old.  Nat.  Br.  l6£. 

Contra  formam  Statuti,  contrary  to  the  form  of  the 
statute  in  such  case  made  and  provided.^  The  usual  conclusion 
of  every  indictment,  &c.  laid  on  an  offence  created  by  statute. 
Formerly  considerable  difficulty  arose  as  to  whether  an  indict- 
ment should  conclude  against  the  form  of  the  statute  or 
statutes;  but  this  is  now  obviated  by  the  stat.  7  G.  4,  c.  64.  §  20, 
which  enacts  that  no  judgment  on  an  indictment  or  informa- 
tion for  felony  or  misdemeanor,  whether  after  verdict  or  out- 
lawry, or  by  confession,  default,  or  otherwise,  shall  be  stayed  or 
reversed,  for  the  insertion  of  the  words,  {<  against  the  form  qf 
the  statute"  instead  of  statutes,  or  vice  versa. 

C  C )  N  T  K  A  M  A  N  DATIO  i*LA  C  IT  I .  A  respiting  or  giving 
a  defendant  farther  time  to  answer,  or  a  countermand  of  what 
was  formerly  ordered.    Leg.  H.  I.e.  5Q. 

CONTRA  MA  N  DATUM.  A  lawful  excuse  which  the  de- 
fendant in  a  suit  by  attorney  allegeth  for  himself,  to  show  that 
the  plaintiff  hath  no  cause  of  complaint*  Blount. 

CONTRAPOSITIO.  A  plea  or  answer.  Leg.  Hen,  I.e.  34. 
CONTRA RIENTS.  In  the  reign  of  King  Edward  it 
Thomas  Earl  of  Lancaster  taking  part  with  the  barons  against 
the  king,  it  was  not  thought  fit,  in  respect  of  their  great  power, 
to  call  them  rebels  or  traitors,,  but  contrarients  ;  and  hence 
we  have  a  record  of  those  times  called  Rotulum  Contrarien- 
tium. 

CONTRATEXERE,  to  withhold.  Si  (fn is  dedmas  con- 
trateneat.    Leg.  Alfredi  a  pud  B  romp  fun,  c.  9. 

CONTRAVENTION,  is  the  action  founded  on  the  breach 
of  I  a  w  -  b  u  r  r  o  w  s .    Scotch  D  ict . 

CONTRIBUTION,  contribution  Is  where  every  one  pays 
his  share,  or  contributes  his  part  to  any  thing.  One  parcener 
shall  have  contribution  against  another  ;  one  heir  have  contri- 
bution against  another  heir,  in  equal  degree  3  and  one  pur- 
chaser shall  have  contribution  against  another.  Also  conusors 
in  a  statute  shall  be  equally  charged,  and  not  one  of  them 
solely  extended.  3  Rep.  12,  13.  &c.  On  a  statute  or  recog- 
nisance there  is  a  contribution  and  stay  till  the  full  age  of  the 
heir,  &c. ;  and  this  dolh  extend  to  the  lessee  for  life  or  years,  of 
the  conusor,  who  has  part  of  the  land  liable,  and  the  heir 
within  age  the  residue  ;  for  the  land  of  every  one  of  them 
ought  to  he  charged  equally,  because  the  whole  is  liable  to  the 
judgment ;  and  this  cannot  be,  if  during  the  nonage  the  bur- 
then shall  fall  upon  one  only.  Jenk.  Cent.  36*  If  lands  are 
mortgaged,  and  then  devised  to  one  person  for  life,  with  re- 
mainder to  another,  both  devises  shall  make  contribution  to 
payment  of  the  mortgage- money.  Chan.  Cos.  22  271.  Sue 
tit-  Mortgage. 

Where  goods  arc  cast  into  the  sea,  for  the  safeguard  of  a 
ship,  or  other  goods,  &c.  abioad  in  a  tempest,  there  is  a  contrU 
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but  Ion  among  merchants,  towards  the  loss  of  the  owners.  See 
tit.  Insurance. 

Contribution k  Facienda.  A  writ  that  lieth  where  there 
arc  tenants  in  common,  that  are  hound  to  do  one  thing,  and 
one  is  put  to  the  whole  burthen  ;  as  where  they  jointly  hold  a 
mill  pro  indiviso,  and  take  the  profits  equally,  and  the  mill 
Billing  into  decay,  one  of  them  will  not  repair  the  mill  s  now 
the  other  shall  have  a  writ  to  compel  him  to  contribute  to  the 
reparations.  And  if  there  be  three  coparceners  of  land  that 
owe  suit  to  the  lord's  court,  and  the  eldest  performs  the  whole ; 
then  may  he  have  this  writ  to  compel  the  others  to  make  their 
contribution.  So  where  one  suit  is  required  for  land,  and  that 
land  being  sold  to  divers  persons,  suit  is  demanded  of  them  all, 
or  some  of  them,  by  distress,  as  entirely  as  if  all  the  land  were 
still  in  one.    Re^Orig.  175  :  F.  N.  B,  1 62. 

CONTROLLER,  Fr.  couterolleur,  Lat.  contra  rot  uhfor.~] 
An  overseer  or  officer  relating  to  public  accounts,  &c.  And 
we  have  divers  officers  of  this  name,  as  controller  of  the  king's 
household,  of  the  nary,  of  the  customs)  of  the  excise,  of  the 
Mint,  &c. ;  and  in  our  courts  there  is  the  controller  of  the 
hamper,  of  the  pipe,  and  of  the  pell,  &c.  The  office  of  con- 
troller of  the  household  is  to  control  the  accounts  of  the  green 
cloth,  and  he  sits  with  the  lord  steward,  and  other  officers,  in 
the  counting-house,  for  daily  taking  the  accounts  of  all  ex- 
penecs  of  the  household.  The  controller  of  the  navy  controls 
the  payment  of  wages,  examines  and  audits  accounts,  and 
inquires  into  rates  of  stores  for  shipping,  &e.  Controllers  of 
the  customs  and  excise,  their  office  is  to  control  the  accounts 
of  those  revenues;  and  the  controller  of  the  Mint  controls  the 
payment  of  wages,  and  accounts  relating  to  the  same*  Con- 
troller of  the  hamper  is  an  officer  in  the  Chancery,  attending 
the  lord  chancellor  daily  in  term  time,  and  upon  seal  days, 
whose  office  is  to  take  all  things  sealed  from  the  clerk  of  the 
hamper,  inclosed  in  bags  of  leather,  and  to  note  the  just  number 
and  effect  of  all  things  so  received,  and  enter  the  same  in  a 
book,  with  all  the  duties  appertaining  to  his  majesty  and  other 
officers  for  the  same.  The  controller  of  the  pipe  is  an  officer 
of  the  Exchequer,  who  writes  out  summonses  twice  every  year 
to  the  sheriffs,  to  levy  the  farms  and  debts  of  the  pipe;  and  keeps 
a  control  men  t  of  the  pipes,  &c.  Controller  of  the  pell  is  also 
an  officer  of  the  Exchequer,  of  which  sort  there  are  two,  who 
are  the  chamberlains  clerks,  that  do  or  should  keep  a  control- 
ment  of  the  pell,  of  receipts  and  goings  out  ;  and  this  officer 
was  originally  such  as  took  notes  of  other  officers*  accounts  or 
receipts,  to  the  intent  to  discover  if  they  dealt  amiss,  and  was 
ordained  for  the  prince's  better  security.  Fleta,  lib.  1.  cap.  18: 
stat.  12  Ed.  &  c.  3*  This  last  seems  to  be  the  original  use 
and  design  of  all  controllers. 

CONVENIENT,  conveniens,']  Of  the  use  of  this  word, 
Sir  Edrv,  Coke,  in  his  Institutes,  says,  Non  solum  quod  licet  seel 
quod  est  conveniens  est  consider  andmn,  nihil  quod  est  in  conve- 
niens est  licit  urn.  1  Inst.  6ft.  Mr.  Hargrave  well  observes  on 
the  passage,  that  arguments  from  inconvenience  deserve  the 
greatest  attention  ;  and  where  the  weight  of  other  reasoning  is 
nearly  on  an  equipoise,  ought  to  turn  the  scale.  But  if  the 
rule  of  law  is  clear  and  explicit,  it  is  in  vain  to  insist  on  incon- 
veniences. 

CONVENT,  conventus.~]  Signifies  the  fraternity  of  an  abbey 
or  prion/,  as  societas  doth  the  number  of  fellows  in  a  college. 
Br  net.  lib.  2.  c.  35.    See  tits.  Monastery,  Mortmain. 

CONVENTICLE,  convent  iculu?n.2  A  private  assembly  or 
meeting  for  the  exercise  of  religion,  first  used  as  a  term  of 
disgrace  for  the  meetings  of  Wieliffe  in  this  nation,  above 
two  hundred  years  since,  and  now  applied  to  the  illegal  meet- 
ings of  the  nonconformists.  It  is  mentioned  in  the  stats* 
2  II.  4.  c.  15;  1  H.  6.  c.  3 ;  and  16  Car.  2.  c,  4;  which  stat. 
was  made  to  prevent  and  suppress  conventicles ;  and  by  stat. 
2Li  Car.  2.  c  1.  it  is  enacted.,  that  if  any  persons  of  the  age  of 
sixteen  years,  subjects  of  this  kingdom,  shall  he  pres.ut  at  any 
conventicle  where  there  are  five  or  more  assembled,  they  shall 
he  fined  5*.  for  the  first  offence,  and  10s.  for  the  secjnd ;  and 


persons  preaching  incur  a  penalty  of  20/.  Also  suffering  a 
meeting  to  be  held  in  a  house,  &c.  is  liable  to  20/.  penalty, 
Justices  of  peace  have  power  to  enter  such  houses,  and  seize 
persons  assembled,  &e.  And  if  they  neglect  their  duty,  they 
shall  forfeit  100/.  And  if  any  constable,  &c.  know  of  such 
meetings,  and  do  not  inform  a  justice  of  peace,  or  chief  magis- 
trate, he  shall  forfeit  51.  But  the  stat.  1  JV.  $  M.  sL  1.  c.  18. 
ordains  that  protestant  dissenters  shall  be  exempted  from 
penalties;  though,  if  they  meet  in  a  house,  with  the  doors 
locked,  barred,  or  bolted,  such  dissenters  shall  have  no  benefit 
from  that  stat.  By  stat.  52  G.  3.  155.  the  act  22  Car.  2,  c.1, 
was  finally  repealed.  By  stat.  10  Anne,  c.  2.  officers  of  the 
government,  &c.  present  at  any  conventicle,  at  which  there 
shall  be  ten  persons,  if  the  royal  family  be  not  prayed  for  in 
express  words,  shall  forfeit  40/.  and  be  disabled.  See  tits. 
Non  con  for  mist,  Religion . 

COXVENTIO,  an  agreement  or  covenant;  as  A.  B.  que* 
ritur,  <3fc.  de  C.  D.  &c.  pro  eo  quod  non  teneat  conventionem, 
&c.  There  is  a  strange  record  of  the  court  of  the  manor  of 
Hatfield,  in  Com.  Ebor.  held  anno  1 1  Ed.  3.  relative  to  a  con- 
vention to  sell  the  Devil,  and  on  earnest  given,  and  non-delivery, 
action  brought ;  which  on  hearing  was  adjourned  in  inftrnum. 

CONVENTIONE.  A  writ  for  the  breach  of  any  covenant 
in  writing,  whether  real  or  personal:  a  writ  of  covenant.  1kg. 
Orig.  115:  F.  N.  B.  145. 

CONVENTION.  A  parliament  assembled,  but  in  which 
no  act  is  passed,  or  bill  signed.  Diet. 

The  term  convention  is  rather  applied  to  the  meeting  of  the 
Lords  and  Commons,  without  the  assent  of,  or  being  called 
gether  by,  the  king,  and  which  can  only  be  justified  ex 
cessitate  rei* 

Of  this  nature  was  the  convention-parliament,  which  re- 
stored King  Charles  IL,  and  which  met  above  a  month  before 
his  return:  the  Lords  by  their  own  authority,  and  the  Com- 
mons in  pursuance  of  writs  issued  in  the  name  of  the  keepers 
of  the  liberty  of  England  by  authority  of  parliament.  And  if 
this  convention  had  not  so  met,  it  was  morally  impossible  that 
the  kingdom  should  have  been  settled  in  peace. 

In  a  similar  manner,  at  the  time  of  the  Revolution,  AD. 
1688,  the  Lords  and  Commons  by  their  own  authority,  and 
upon  the  summons  of  the  Prince  of  Orange,  (afterward  Wil- 
liam III.)  met  in  a  convention,  and  therein  disposed  of  the 
crown  and  kingdom.  And  it  is  declared  by  stat.  1  W.  §  M.d,  I 
c,  1 .  that  this  convention  was  really  the  two  houses  of  parliament, 
notwithstanding  the  want  of  writs  or  other  defects  of  form. 

If  we  may  be  allowed  to  suppose  a  possible  case,  that  the 
whole  royal  line  should  at  any  time  fail  and  become  extinct, 
which  would  indisputably  vacate  the  throne;  in  this  situation 
it  seems  reasonable  to  presume  that  the  body  of  the  nation, 
consisting  of  Lords  and  Commons,  would  have  a  right  to  meet 
and  settle  the  government:  otherwise  there  must  be  no  govern- 
ment  at  all.  liut  whenever  the  throne  is  full,  no  national 
meeting,  nor  any  meeting  pretending  to  be  such,  can  be  legal) 
but  the  parliament  assembled  by  command  of  the  king. 
tit.  Parliament,  and  1  Comm.  151,  2. 

The  constitution  of  Great  Britain  having  placed  the  repre- 
sentation of  the  nation,  and  the  expression  of  the  national  will; 
in  the  parliament,  no  other  meeting  or  convention  even  Q* 
every  individual  in  the  kingdom,  would  be  a  competent  organ 
to  express  that  will ;  and  meetings  of  such  a  nature  tending 
merely  to  sedition,  and  to  delude  the  people  into  an  imaginary 
assertion  of  rights,  which  they  had  before  delegated  to  then 
representatives  in  parliament,  could  only  tend  to  introduce 
anarchy  and  confusion,  and  to  overturn  every  settled  principle 
of  government.  An  act  of  parliament  was  passed  in  Irelan  , 
in  the  year  1793,  to  prevent  any  such  meetings  or  convention^ 
and  a  few  ignorant  individuals,  who  in  the  same  year  had dared 
to  assemble  under  that  title  in  Scotland,  were  quickly  ^ 
pcrscd,  and  their  leaders  convicted  of  seditious  practices;  I 
which  they  were  sentenced  to  transportation.  See  farther  n 
Parliament j  Treason,  Seditious  Assemblies* 
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CONVENTUALS.  Religious  men  united  together  in  a 
convent  or  religious  house.  CoweL 

CONVENTUAL  CHURCH.  A  church  that  ccmsito  of 
regular  clerks,  professing  some  order  of  religion:  or  of  dean 
and  chapter,  or  other  societies  of  spiritual  men, 

CONVERSION,  is  where  a  person  finding  or  having  the 
goods  of  another  in  his  possession,  converts  them  to  his  own 
use,  without  the  consent  of  the  owner,  and  for  which  the  pro- 
prietor may  maintain  an  action  of  trover  and  conversion 
against  him.-— And  refusal  to  restore  goods  is,  prima  facie, 
sufficient  evidence  of  a  conversion,  though  it  does  not  amount 
to  a  conversion.     10  Rep.  56  :  3  Comm.  152.    See  tit.  Trover. 

CON  VERSOS.  The  Jews  here  in  England  were  formerly 
called  Convcrsos,  because  they  were  converted  to  the  Christian 
religion.  King  Hen.  11 1.  built  a  house  for  them  in  London, 
and  allowed  them  a  competent  provision  or  subsistence  for 
their  lives ;  and  this  house  was  called  Domus  Conversorum. 
But  by  reason  of  the  vast  expenees  of  the  wars,  and  the 
increase  of  those  concerts,  they  became  a  burden  to  the  crown  ; 
so  that  they  were  placed  in  abbeys  and  monasteries  for  their 
support  and  maintenance.  And  the  Jews  being  afterwards 
banished,  King  Edward  111.  in  the  olst  year  of  his  reign,  gave 
this  house  which  had  been  used  for  the  converted  Jews  for 
the  keeping  of  the  rolls ;  and  it  is  said  to  be  the  same  which 
was  till  latclv  enjoyed  by  the  master  of  the  rolls.  Blount, 
llurg.-.  Co.  Lit.  £hj\.  h. 

CONVEYANCE.  A  deed  which  passes  or  conveys  land 
from  one  man  to  another.  Conveyance  by  feoffment,  and  livery, 
was  the  general  conveyance  at  common  Jaw;  and  if  there  was 
a  tenant  in  possession,  so  that  livery  could  not  lie  made,  then 
was  the  reversion  granted,  and  the  tenant  always  attorned ; 
also  upon  the  same  reason  a  lease  and  release  was  held  to  be  a 
good  conveyance  to  pass  an  estate;  but  the  lessee  was  to  be  in 
actual  possession  before  the  release.  But  the  lease  is  now  con- 
sidered as  operating  so  as  to  give  the  possession,  which  it  does 
in  point  of  law. 

liy  the  common  law,  when  an  estate  did  not  pass  by  feoff- 
ment, the  vendor  made  a  lease  for  years,  and  the  lessee  actually 
entered;  and  the  lessor  granted  the  reversion  to  another,  and 
the  lessee  attorned:  afterwards,  when  an  inheritance  was.  to  be 
granted,  then  likewise  was  a  lease  for  years  usually  made,  and 
the  lessee  entered  (as  he  fore),  and  then  the  lessor  released  to 
him  ;  but  after  the  Statute  of  Uses,  it  became  an  opinion,  that 
if  a  lease  for  years  was  made  upon  a  valuable  consideration,  a 
release  might  operate  upon  it  without  an  actual  entry  of  the 
lessee  ;  because  the  statute  did  execute  the  lease,  and  raised  , 
an  use  presently  to  the  lessee:  and  Serjeant  Moor  was  the  tSrst 
who  practised  this  way.    2  Mod.  251,  °..V2. 

The  most  common  conveyances  now  in  use  are  deeds  of  gift, 
bargain  and  sale,  lease  and  release  3  Jines  and  recoveries,  sett  I  e- 
tncnts  to  uses,  eye. 

The  following  farther  observations  on  conveyances  at  com- 
mon law,  and  those  which  derive  their  effect  from  the  Statute 
of  Uses,  are  abridged  from  the  long  and  learned  note  on  I  Inst* 
871,  b\t  to  which  the  curious  enquirer  is  referred  for  a  more 
particular  investigation  of  the  subject.  See  also  this  Diet.  tits. 
Deed,  Estate,  Lease  and  Release.  Limitation,  Trttsfaj  Us€$, 

Feoffments  and  Grants  were  the  two  chief  modes  used 
in  the  common  law  for  transferring  property.  The  most  com- 
prehensive definition  which  can  be  given  of  a  feoffment  seems 
to  be,  a  conveyance  of  corporeal  hereditaments,  by  delivery  of 
the  possession,  upon,  or  within  view  of,  the  hereditaments 
conveyed.  This  delivery  was  thus  made,  that  the  lord  and  the 
other  tenants  might  be  witnesses  to  it.  No  charter  of  feoffment 
was  necessary  ;  it  only  served  as  an  authentication  of  the  trans- 
action ;  and  when  it  was  used,  the  lands  were  supposed  to  be 
transferred,  not  by  the  charter,  but  by  the  livery  which  it 
authenticated.  Soon  after  the  Conquest,  or  perhaps  towards 
the  end  of  the  Saxon  government,  all  estates  were  called  fees: 
the  original  and  proper  import  of  the  word  feoffment  is,  the 
grant  of  a  fee*    It  came  afterwards  to  signify  a  grant  with 
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livery  of  seisin  of  a  free  inheritance  to  a  man  and  his  heirs : 
more  respect  being  had  to  the  perpetuity,  than  to  the  feudal 
tenure,  of  the  estate  granted.  In  early  times,  after  the 
Conquest,  charters  of  feoffment  were  various  in  point  of  form. 
In  the  time  of  Edward  I.  they  began  to  be  drawn  up  in  a  more 
uniform  style.  The  more  ancient  of  them  generally  run  with 
the  words  dedi,  concessit  or  donavi.  It  was  not  till  a  later 
period  that  Jeojfavi  came  into  use.  The  more  ancient  feofl- 
ments  were  also  usually  made  in  consideration  of,  or  for  the 
homage  and  service  of  the  feoffee,  and  to  hold  of  the  feoflbr  and 
his  heirs.  But  after  the  slat,  quia  em pt ores  (18  Ed.  1.  si.  1.) 
feoffments  were  always  made  to  hold  to  the  chief  lords  of  the 
fee,  without  the  words  pro  homagio  el  servitio.  See  farther, 
1  Inst.  6\  a  :  271.  6. 

The  proper  limitation  of  a  feoffment  is  to  a  man  and  his 
heirs;  but  feoffments  were  often  made  of  conditional  fees  (or 
of  estates  tail,  as  they  are  now  called),  and  of  lift -estates;  to 
which  may  be  added,  feoffments  of  estates  given  in  frank-mar- 
riage and  frankalmoigne.  To  make  the  feoffment  complete, 
the  feoffor  used  to  give  the  feoflee  seisin  of  the  lauds:  this  h 
what  the  feudists  call  investiture.  It  was  often  made  by  sym- 
bolical tradition,  but  it  was  always  made  upon  or  within  view 
of  the  lands.  When  the  king  made  a  feoffment  he  issued  his 
writ  to  the  sheriff,  or  some  other  person  to  deliver  seisin :  other 
great  men  did  the  same ;  and  this  gave  rise  to  powers  of  at- 
torney.   See  Mad.  F arm.  pref. 

A  Ghant  in  the  original  signification  of  the  word  is  a  con- 
veyance or  transfer  of  an  incorjx>real  hereditament.  As  livery 
of  seisin  could  not  he  had  of  these,  the  transfer  of  them  WBS 
always  made  by  writing,  in  order  to  produce  that  notoriety, 
which  in  the  transfer  of  corporeal  hereditaments  was  produced 
by  delivery  of  the  possession.  But  in  other  respects  a  feoffment 
and  a  grant  did  not  materially  differ. 

Such  was  the  original  distinction  between  &  feoffment  and  a 
gra?U  ;  but  from  this  real  difference  in  their  subject  matter  only 
a  d  i  ffer  e  n  c  e  was  s  a  pposed  .to  exist  in  their  opera  I  ion .  A  feajj  - 
mcnt  visibly  operated  on  the  possession ;  a  grant  could  only 
operate  on  the  right  of  the  party  conveying.  Now  as  posses- 
sion and  freehold  were  synonymous  terms,  no  person  being 
considered  to  have  the  possession  of  the  lands  but  he  who  had 
at  least  an  estate  of  freehold  in  them,  a  conveyance  which  was 
considered  as  transferring  the  possession  must  necessarily  be 
considered  as  transferring  an  estate  of  freehold ;  or,  to  speak 
more  accurately,  as  transferring  the  whole  fee.  But  this  rea- 
soning could  not  apply  to  grants  •  their  essential  qualitv  being 
that  of  transferring  things  which  did  not  lie  in  possession ;  they 
therefore  could  only  transfer  the  right;  that  is,  could  only 
transfer  that  estate  which  the  party  had  a  right  to  convey.  It 
is  in  this  sense  the  expressions  are  to  be  understood,  that  a 
feoffment  is  a  tortious  and  a  grant  a  rightful  conveyance.  See 
tit.  Disseisin. 

This  appears  to  have  been  the  outline  of  conveyances  at 
common  law.  The  introduction  of  uses  produced  a  great  revo- 
lution in  this  respect.  Uses  at  the  common  law  were,  in  most 
respects,  what  trusts  are  now.  When  a  feoffment  was  made  to 
uses,  the  legal  estate  was  in  the  feoflee.  He  filled  the  posses- 
sion, did  the  feudal  duties,  and  was  in  the  eye  of  the  law  the 
tenant  of  the  fee.  The  person  to  whose  use  he  was  seised, 
called  the  cestui}  que  use,  had  the  beneficial  property  of  the 
lands;  had  a  right  to  the  profits;  and  a  right  to  call  upon  the 
feoffee  to  convey  the  estate  to  him,  and  to  defend  it  against 
strangers.  This  right  at  first  depended  on  the  conscience  of 
the  feoflee  ;  if  he  withheld  the  profits  from  the  cestui/  que  use, 
or  refused  to  convey  the  estate  as  he  directed,  the  feoffee  was 
without  remedy.  To  redress  this  grievance  the  writ  of  sub- 
poena was  devised,  or  rather  adopted  from  the  common  law 
courts,  by  the  Court  of  Chancery,  to  oblige  the  feoffee  to 
attend  in  court  and  disclose  the  trust;  and  then  the  court  com- 
pelled him  to  execute  it. 

Thus  uses  were  established  :  they  were  not  considered  a* 
issuing  out  of,  or  annexed  to  the  land,  as  a  rent  or  condition. 
2  o 
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or  a  right  of  common  ;  but  as  a  trust  reposed  in  the  I  cotter  I 
that  he  should  dispose  of  the  lands  at  the  discretion  of  the 
cestui/  que  use,  perm  it  him  to  receive  the  rents,  and  in  all  other 
respects  have  the  beneficial  property  of  the  lands.  To  all 
other  persons,  except  the  cestuu  que  use,  the  feoffee  was  as  | 
much  the  real  owner  of  the  fee  as  if  he  did  not  hold  it  to  the 
use  of  another:  his  wife  was  entitled  to  dower  ;  his  infant  heir 
was  in  wardship  to  the  lord ;  and  upon  his  attainder  the  estate 
was  forfeited. 

To  remedy  these  inconveniences,  the  stat.  27  H*  8.  c  10. 
was  passed:  by  which  the  possession  was  divested  out  of  the 
persons  seised  to  the  use,  and  transferred  to  the  cestui/  que  use. 
For  by  that  statute  it  is  enacted,  <(  that  when  any  person  shall 
be  seised  of  any  lands  to  the  use,  confidence,  or  trust  of  any 
other  person  or  persons.,  by  reason  of  any  bargain,  sale,  feoff- 
ment, fine,  recovery,  contract,  agreement,  will,  or  otherwise : 
in  such  case  the  persons  having  the  use,  confidence,  or  trust, 
should  from  thenceforth  be  deemed  and  adjudged  in  lawful 
seisin,  estate,  and  possession  of  and  in  the  lands,  in  the  same 
quality,  manner,  and  form  as  they  had  before  in  the  use." — 
There  seems  to  be  little  doubt  but  that  the  intention  of  the 
legislature  in  passing  this  act  was  utterly  to  annihilate  the 
existence  of  uses  considered  as  distinct  from  the  possession. 
But  they  have  been  preserved  under  the  appellation  of  trusts. 
The  courts  hesitated  much  before  they  allowed  them  under  this 
new  name.  And  at  length  secret  modes  of  transferring  the 
possession  itself  have  been  discovered,  and  have  totally  super- 
seded that  notorious  and  public  mode  of  transferring  property, 
which  the  common  law  required,  and  the  statute  intended  to 
restore;  and  many  modifications  or  limitations  of  real  property 
have  been  allowed,  which  the  common  law  did  not  admit.  See 
tit.  Lease  and  Release. 

A  son  did  give  -and grant  lands  to  his  mother,  and  her  heirs; 
though  this  was  a  defective  conveyance  at  common  law,  yet  it 
was  adjudged  good  by  way  of  use,  to  support  the  intention  of 
the  donor,  and  therefore,  by  these  words,  an  use  did  arise  to 
the  mother  by  way  of  covenant  io  stand  seised.  2  Lev.  225.  A 
feoffment  without  livery  and  seisin,  will  not  enure  as  a  grant ; 
but  where  made  in  consideration  of  a  marriage,  &c,  it  has  been 
adjudged,  that  it  did  enure  as  a  covenant  io  stand  seised  to  uses. 
<i  Lev.  213. 

Tenant  in  fee,  in  consideration  of  marriage,  covenanted, 
granted,  and  agreed  all  that  messuage  to  the  use  of  himself  for 
life,  then  to  his  wife  for  life,  for  her  jointure,  then  to  their 
first  son  in  tail  male,  &c.  Now  by  these  words  it  appeared, 
that  the  husband  intended  some  benefit  for  his  wife,  wherefore 
the  court  supplied  other  words  to  make  the  convey  ante  sensible. 
1  Lutw.  782  J  1  Inst.  271.  b.  n, 

A  conveyance  cannot  be  fraudulent  in  part,  and  good  as  to 
the  rest:  for  if  it  be  fraudulent  and  void  in  part,  it  is  void  in 
all,  and  it  cannot  be  divided.  1  JaL  Abr.  511.  Sed  vide 
6  Taunt.  369 '  1  Marsh,  210 :  5  Taunt.  727 :  4  Maule  $  S.  66. 
Fraudulent  conveyances  to  deceive  creditors,  defraud  purchasers, 
&c„  are  void,  by  stats.  J  3  Eliz.  c.  5:  27  Eliz.  c.  4 — See  tit* 
Fraud. 

CONVICT  AND  CONVICTION. 

CONVICT,  convictus.~\  He  that  is  found  guilty  of  an 
offence  by  verdict  of  a  jury.  Staund.  P.  C.  186.  Crampton 
saith,  that  conviction  is  either  when  a  man  is  outlawed,  or 
appeareth  and  confesscth,  or  is  found  guilty  by  the  inquest : 
and  when  a  statute  excludes  from  clergy  persons  found  guilty 
of  felony,  &c,  it  extends  to  those  wTho  are  convicted  by  con- 
fession. Cromp.  Just.  9.  The  law  implies  that  there  must  be 
a  conviction  before  punishment,  though  it  is  not  so  mentioned 
in  a  statute  r  and  where  any  statute  makes  a  second  offence 
felony,  or  subject  to  a  heavier  punishment  than  the  first,  it  is 
always  implied  that  such  offence  ought  to  be  committed  after 
a  conviction  for  the  first.    1  Ha?vk.  P.  C.  c.  1 0.  §  9-  c.  41 .  §  3. 

Judgment  amounts  to  conviction  ;  though  it  doth  not  follow 
that  every  one  w  ho  is  convict  is  adjudged.   A  conviction  at  the 


king's  suit  may  be  pleaded  to  a  suit  by  an  informer,  en  a  penal 
statute:  because  while  in  force  it  makes  the  party  liable  to  the 
forfeiture,  and  no  one  ought  to  be  punished  twice  for  the  same 
offence:  but  conviction  may  not  be  pleaded  to  a  new  suit  by 
the  king.  1  Hawk.  P.  C.  c.  10-  A  person  convicted  or  attainted 
of  one  felony,  may  be  prosecuted  for  another,  to  bring  acces- 
saries to  punishment,  Sic.    Filz.  Coron.  379* 

Persons  convicted  of  felony  by  verdict,  fire.,  are  not  to  be 
admitted  to  bail,  unless  there  be  some  special  motive  for 
granting  it ;  as  where  a  man  is  not  the  same  person,  &c,  for 
bail  ought  to  be  before  trial,  when  it  stands  indifferent  whether 
the  party  be  guilty,  or  not.  2  Haivk.  P.  C,  c.  15.  §  45.  &0. 
See  tit.  BaiL— Conviction  of  felony,  and  other  crimes,  disables 
a  man  to  be  a  juror,  witness,  &c.  In  our  books  conviction  and 
attainder  are  often  confounded.    See  tit.  Attainder. 

A  magistrate  is  bound  to  give  a  defendant,  convicted  by  him, 
a  copy  of  such  conviction,  on  being  thereto  required,  Barn. 
Hep*  1720.  As  to  the  defendant's  right  to  have  a  copy  of  a 
record  of  acquittal,  see  1  Barn  §  AdoL  70. 

Summary  Proceedings  are  directed  by  several  acts  of  par- 
liament for  the  conviction  of  offenders,  and  the  inflicting  of 
certain  penalties  imposed  by  those  acts.  In  these  there  is  no 
intervention  of  jury,  but  the  party  accused  is  acquitted  or  con- 
demned by  the  suffrage  of  such  person  only  as  the  statute  has 
appointed  for  his  judge. 

Of  this  summary  nature  are  all  trials  for  offences  and  frauds 
contrary  to  the  laws  of  the  excise,  and  other  branches  of  the 
revenue :  which  are  to  be  inquired  into  and  determiiu-d  bv 
the  commissioners  of  the  respective  departments,  or  by  justices 
of  peace  in  the  country.  And  experience  has  shown  that  such 
convictions  are  absolutely  necessary  for  the  due  collection  of 
the  public  money  ;  and  are,  in  fact,  a  species  of  mercy  to  the 
delinquents,  who  would  be  ruined  by  the  expence  and  delay  of 
frequent  prosecutions  by  action  or  indictment. 

Another  branch  of  summary  of  proceedings  is  that  before 
justices  of  the  peace,  in  order  to  inflict  divers  petty  pecuniary 
mulcts,  and  corporal  penalties^,  denounced  by  act  of  parliament, 
for  many  disorderly  offences;  such  as  common  swearing, 
drunkenness j  vagrancy,  idleness,  and  a  vast  variety  of  others 
subjected  to  their  jurisdiction.  See  tit.  Justice  of  Peace,  and 
the  titles  of  the  various  offences  throughout  this  Diet  These 
offences  used  formerly  to  be  punished  by  the  verdict  of  a  jury 
in  the  court  leets,  and  sheriff's  tourn,  the  king's  ancient  courts 
of  law ;  and  which  were  formerly  much  revered  and  respected, 
but  are  now  fallen  very  much  into  disuse  and  contempt 

The  process  of  these  summary  convictions  is  extremely 
speedy*  Though  the  courts  of  common  law  have  thrown  one 
check  upon  them,  by  making  it  necessary  to  summon  the  party 
accused  before  he  is  condemned  ;  which  is  now  held  an  indis- 
pcnsible  requisite,  and  is  highly  consonant  to  the  general  prin- 
ciples of  justice.  See  Stra.  $6l.  67S:  Salic  181: 
Raipn.  1405-  After  this  summons,  the  magistrate  may  go  on 
to  examine  one  or  more  witnesses,  as  the  statute  may  require, 
upon  oath;  and  then  make  his  conviction  of  the  offender  in 
writing:  upon  which  he  usually  issues  his  warrant,  cither  to 
I  apprehend  the  offender,  in  case  corporal  punishment  is  to  be 
inflicted  on  him ;  or  else  to  levy  the  penalty  incurred  hf 
distress  and  sale  of  his  goods,  according  to  the  directions  of  the 
!  several  statutes  which  create  the  offences,  or  inflict  the  punish- 
ment ;  and  which  usually  chalk  out  the  method  by  which 
offenders  are  to  be  convicted  in  such  particular  cases. 

The  magistrates  ought  to  state  in  the  conviction  the  whole 
of  the  evidence  for  and  against  the  defendant-  8  T.  R.  220. 
And  not  merely  the  legal  effect  of  such  evidence  in  the  words 
j  of  a  statute,  though  the  latter  form  is  valid ;  but  the  magi- 
strate subjects  himself  to  an  information  if  he  endeavour  to 
I  shelter  himself  from  detection  by  mis-stating  such  legal  result, 
when  the  evidence  would  not  warrant  it    9  F.  R.  358. 

W  here  power  of  conviction  is  by  statute  given  to  a  magi- 
strate he  is  the  sole  judge  of  the  weight  of  the  evidence  gives 
before  him,  and  the  Court  of  K.  B.  will  not  examine  whether 
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or  not  he  has  drawn  a  right  conclusion  from  the  evidence. 
8  T.  It  588. 

A  defendant  who  has  been  summoned  may,  on  wilful  default 
of  appearance,  be  convicted  of  the  offence,  for  if  it  were  other- 
wise, every  criminal  might  avoid  conviction*  Stra.  44.  And 
if  a  defendant  appear  and  answer  to  the  information,  it  cures 
the  defect  of  his  not  being  summoned.  Burr.  Rep.  1786, 
Regularly  before  a  magistrate  proceeds  to  hear  and  determine 
a  case  there  should  be  an  information  in  writing  exhibited 
against  the  defendant  for  the  offence,  and  this  must  be  sup- 
ported by  the  evidence.  1  Ld.  Ratjm.  509.  But  though  a 
conviction  upon  an  information  instantcr  is  good,  yet  it  ought 
then  to  be  declared  to  be  so  made,  and  not  grounded  upon  an 
information  which  is  not  proved.  Ibid.  And  the  evidence 
must  not  be  of  a  fact  subsequent  to  the  information.  Ibid. 

The  witnesses  must  be  sworn  and  examined  in  the  defend- 
ant's presence.  It  is  not  sufficient  to  read  over  the  deposition 
of  a  witness  in  the  defendant's  presence.    1  T*  B,  125. 

A  summary  conviction  for  any  offence  created  by  statute 
must  negative  every  exception  contained  in  the  clause  creatine 
the  offence.    8  T.  It  542. 

A  conviction  must  contain  an  adjudication  whether  the 
punishment  be  or  be  not  fixed  by  the  statute,    7  T.  It  238. 

When  a  penalty  is  to  be  sued  for  within  a  certain  time  after 
the  offence  committed,  it  must  appear  upon  the  face  of  the  con- 
viction that  the  prosecutor  was  within  time.    7  K.  R.  \  ti). 

In  a  conviction  on  the  stat.  5  A?ine,  c.  14.  for  killing  game, 
the  evidence  need  not,  but  the  conviction  must,  negative  ail  the 
qualifications  mentioned  in  the  act,  22,  23  Car*  2.  §  25  : 
1  T.  7?.  125;  1  E.  It  643  :  5  Manic  %  S.  206\  See  tit  Game. 

As  to  the  eflcct  of  pardon,  or  conditional  pardon,  to  a  convict, 
see  7  and  8  G.  4.  c.  28.  §  13.  As  to  facilitating  summary  pro- 
ceedings before  justices  of  the  peace,  see  stat.  3  G.  4.  c.  23. 

See  farther  this  Dictionary,  tit.  Justices  of  Peace :  Burn's 
Justice,  tit.  Convict  ion  ;  and  4  Comm.  c.  20.  as  to  the  policy  of 
extending  this  summary  mode  of  proceeding. 

CONVIVIUM,  signifies  the  same  among  the  laity  as  pro- 
curafio  doth  with  the  clergy,  viz.  when  the  tenant  by  reason 
of  his  tenure  is  bound  to  provide  meat  and  drink  for  his  lord 
once  or  oftener  in  the  year.  Blount. 

CONVOCATION,  convocation  The  assembly  of  the  repre- 
sentatives of  the  clergy  of  the  two  provinces  of  Canterbury 
and  York,  heretofore  convened,  to  consult  of  ecclesiastical 
matters  in  time  of  parliament.  The  two  convocations  were 
distinct  and  independent  of  each  other;  and  when  they  used 
to  tax  the  clergy,  the  different  convocations  sometimes  granted 
different  subsidies.  In  22  Henry  VIII.  the  convocation  of 
Canterbury  had  granted  the  king  100,000/.,  in  consideration  of 
which  an  act  of  parliament  was  passed,  granting  a  free  pardon 
to  the  clergy  for  all  spiritual  otienees  :  but  with  a  proviso,  that 
it  should  not  extend  to  the  province  of  York,  unless  its  eon- 
vocation  would  grant  a  subsidy  in  proportion  ;  or  unless  its 
clergy  would  bind  themselves  individual^  to  contribute  as 
bountifully.    This  statute  is  recited  at  large  in  Gib.  Cod.  77. 

All  deans  and  archdeacons  were  members  of  the  convocation 
of  their  province  ;  each  chapter  sending  one  proctor  or  repre- 
sentative, and  the  parochial  clergy  in  each  diocese  of  Canter- 
bury two  proctors;  but  on  account  of  the  small  number  of 
dioceses  in  the  province  of  York,  each  archdeaconry  elected 
two  proctors.  In  York  the  convocation  consisted  only  of  one 
house  ;  but  for  Canterbury  of  two  houses,  of  which  the  twenty- 
two  bishops  formed  the  upper  house  ;  and  before  the  Reforma- 
tion, abbots,  priors,  and  other  mitred  prelates,  sat  with  the 
bishops.  The  lower  house  of  convocation  in  the  province  of 
Canterbury  consisted  of  twenty-two  deans,  fifty-three  arch- 
deacons, twenty-four  proctors  for  the  chapters,  and  forty- four 
proctors  for  the  parochial  clergy.    Total,  1 44. 

By  stat.  8  //.  6.  c.  1.  the  clergy  in  their  attendance  on  the 
convocation  had  the  same  privilege  in  freedom  from  arrest  as 
the  members  of  the  House  of  Commons,  in  their  attendance  on 
parliament. 


The  convocation  is  still  summoned  (as  a  matter  of  form)  bv 
the  archbishop's  writ,  under  the  king  s  directions,  along  with 
every  new  parliament,  to  which  assembly  it  bore  analogy  in  its 
constituent  parts  and  primary  functions.  In  those  assemblies 
subsidies  were  continually  granted,  payable  by  the  clergy,  and 
ecclesiastical  canons  were  enacted.  In  a  few  instances  under 
Henry  VIII.  and  Elizabeth  they  were  consulted  as  to  mo- 
mentous questions  affecting  the  national  religion.  In  1533 
the  supremacy  of  the  former  monarch  was  approved,  and  in 
1562  the  articles  of  faith  were  confirmed  by  the  convocation. 
Their  power  to  enact  fresh  canons  without  the  king  s  licence 
was  restrained  by  25  H.  8.  c.  19;  and  is  now  farther  greatly 
limited  by  several  later  acts  of  parliament,  such  as  the  act 
of  uniformity,  the  act  confirming  the  Thirty-nine  Articles 
of  religion,  the  acts  relating  to  non- residence,  and  other 
church  matters  ;  and  still  more  perhaps  by  the  doctrine  gradu- 
ally established  in  Westminster-hall,  that  new  ecclesiastical 
canons  are  not  binding  on  the  laity.  It  seems  therefore  im- 
possible that  any  authority  of  the  convocation  should  be  again 
exercised  in  any  effectual  manner,  though  on  one  point  (the 
doctrinal  disputes  between  Protestants  and  Papists)  this  might 
perhaps  be  desirable.  During  a  long  period  the  convocation 
(with  the  exception  of  160%  when  they  established  some 
regulations,  and  of  1640,  an  unfortunate  precedent,  when  they 
attempted  some  more)  had  little  business  but  to  grant  sub- 
sidies, which,  however,  from  the  time  of  Henry  VIII.,  were 
always  confirmed  by  act  of  parliament — an  intimation,  no  doubt, 
that  the  legislature  did  not  wholly  acquiesce  in  their  power, 
even  of  binding  the  clergy  in  a  matter  of  property.  This 
practice  of  ecclesiastical  taxation  was  silently  discontinued  in 
l6'64.  See  stat.  \6  and  17  Car.  2.  c.  1.  by  which  the  clergy 
were  first  charged  in  common  with  the  laity,  and  discharged 
from  the  subsidies  before  granted  in  convocation  ;  but  with  an 
express  saving  (§  36.  of  the  act)  of  their  right  to  tax  them- 
selves in  convocation  should  they  think  fit ;  but  that  has  never 
been  done  since,  the  clergy  having  constantly  been  charged 
with  the  laity  in  all  public  aids.  After  that  period  the  clergy 
assumed,  and  have  been  permitted  to  enjoy,  the  privilege  of 
voting  in  the  election  of  members  of  the  House  of  Commons  ; 
and  this  right  appears  to  be  acknowledged  bv  stats.  10  Anne, 
c,  23:  IS  G.  2,  c.  18.  See  Burnet's  Reformation,  Oxford 
edition,  vol.  4-.  508. 

It  has  been  observed  also,  that  by  this  change  in  the  mode 
of  taxation,  the  clergy  have  obtained  the  solid  advantage  of 
being  called  upon  to  pay  no  heavier  taxes  than  their  fellow 
subjects,  a  benefit  which  was  usually  denied  them  when  their 
own  convocations,  which  were  much  under  the  influence  of 
the  divines  expecting  presents  from  the  court,  exercised  the 
privilege  of  voting  clerical  supplies.  See  Kennett's  Hist. 
Eng.  vol.  3.  p.  255.  Upon  the  whole,  therefore,  clergymen 
have  little  or  no  reason  to  complain  of  their  exclusion  from  the 
popular  branch  of  the  legislature.  Their  interests  and  that  of 
religion  are  sufficiently  protected  by  the  prelates  who  still 
occupy  that  place  in  the  great  national  council  which  has 
belonged  to  them  even  from  the  infancy  of  the  English  consti- 
tution.    Sou  ties' s  Hist.  Reformation,  rot.  3.  c.  3, 

It  was  the  natural  consequence  of  this  cessation  of  all 
business,  that  the  convocation,  after  a  few  formalities,  either 
adjourned  itself,  or  was  prorogued  by  a  royal  writ  ;  nor  had  it 
ever  (with  the  few  exceptions  above  noticed)  sat  for  more  than 
a  few  days  for  the  purpose  of  voting  its  supply.  But  about  the 
time  of  the  Revolution  the  party  most  adverse  to  the  then 
new  order  of  things  propagated  a  doctrine  that  the  convoca- 
tion ought  to  be  advised  with  upon  all  questions  affecting  the 
church,  and  ought  even  to  watch  over  its  interests,  as  the 
parliament  did  over  those  of  the  kingdom.  The  Commons  had 
so  far  encouraged  this  party,  as  to  refer  to  the  convocation  the 
great  question  of  a  reform  in  the  Liturgy  for  the  sake  of  com- 
prehension. It  was  not  suffered  to  sit  much  during  the  rest 
of  the  reign  of  William  III.,  to  the  great  discontent  of  many  of 
its  members:  one  of  the  most  celebrated  of  these,  Attcrfmru 
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(afterwards  bishop  of  Rochester),  published  a  book  entitled, 
The  Rights  and  Privileges  of  an  English  Convocation  ;  but 
however  specious  the  arguments  for  these  rights  and  privileges 
may  appear,  and  even  were  the  perfect  analogy  of  a  convoca- 
tion to  a  parliament  fully  admitted,  there  could  be  no  doubt 
that  the  king  might  prorogue  it  at  his  pleasure,  and  that  if 
neither  money  were  required  to  lie  gran led,  nor  laws  to  be 
enacted,  a  session  would  be  very  short.    The  church  had  by 
prescription  a  right  to  he  summoned  in  convocation ;  but  no 
prescription  could  be  set  up  for  its  longer  continuance  than  the 
crown  thought  expedient,    In  the  year  1701  the  lower  house 
of  convocation  claimed  a  right  of  adjourning  to  a  different  day 
from  that  fixed  by  the  upper,  with  other  unprecedented  claims, 
which  were  checked  by  a  prorogation.    Under  the  succeeding 
reign  the  convocation  was  in  more  activity  fur  some  years  than 
at  any  former  period,  but  they  soon  excited  a  flame  which 
consumed  themselves  by  an  attack  on  Hoadtey,  bishop  of 
P>angor,  who  had  preached  a  sermon  abounding  with  principles 
in  favour  of  religious  liberty,  of  which  he  had  been  long  a 
celebrated  aaserter.   The  lower  house  of  convocation,  through 
the  report  of  a  committee,  denounced  the  tenets  of  this  dis- 
course, as  also  those  of  a  work  not  long  before  published  by  the 
bishop,  as  dangerous  to  the  established  church.    A  long  (and 
for  a  time  celebrated)  war  of  pens  took  place,  known  by  the 
name  of  the  Bangorian  Controversy.    Hut  as  the  principles  of 
Hoadley  and  his"  adherents  appeared  in  the  main  little  else 
than  those  of  Protestantism  and  toleration,  the  sentence  of  the 
laity  was  soon  pronounced  in  their  favour.    The  convocation 
was  prorogued  in  171?,  and  had  never  again  sat  for  any 
business.  Tindal,  539.   [Butter,  in  his  Rem,  p.  95.  cites  1?20 
as  the  aera  of  this  prorogation.] 

The  extinction  of  this  Anglican  great  council  has  been 
deplored  by  some,  and  there  are  not  wanting  specious  argu- 
ments for  the  expediency  of  such  a  synod.  It  might  be  urged, 
that  the  church,  considered  only  as  an  integral  member  of  the 
commonwealth,  and  the  greatest  corporation  within  it,  might 
justly  claim  that  right  of  managing  its  own  affairs  which 
belongs  to  every  other  association.  Answers  to  these  and  other 
suggestions  might  be,  that  the  representation  of  the  church  in 
the  House  of  Lords  is  sufficient  for  the  protection  of  its 
interests,  and  that  the  clergy  have  an  influent. e  which  no  other 
corporation  enjoys  over  the  bulk  of  the  nation,  and,  finally, 
that  as  the  laws  now  stand  the  ratification  of  parliament  must 
at  all  events  be  indispensable  for  any  material  change.  See 
H  attains  Hist,  of  Eng.  from  Henry  VI L  to  George  If,  c,  16. 
CONVOY.    See  Insurance,  I,  3, 

CONUSANCE  OF  PLEAS.  A  privilege  that  a  city  or 
town  hath  to  hold  pleas*    See  Cognisance* 

CONUSANT,  Fr.  connaissant.il  Knowing  or  understand- 
ing: as  if  the  son  be  conusant,  and  agreed  to  the  feoffment,  ike. 
Co.  Lit. 

CO  O  PERT  I O.  The  head  or  branches  of  a  tree  cut  down  ; 
though  cooper lio  arbornm  is  rather  the  bark  of  timber  trees 
felled,  and  the  chumps  and  broken  wood.  Cowel, 

COOPERTUttA.  A  thicket  or  covert  of  wood.  Chart  de 
Forest  a  y  cap,  IS. 

COPARCENERS,  parlicipes.~\  Otherwise  called  parceners, 
are  such  as  have  equal  portion  in  the  inheritance  of  an  ancestor, 
and  by  law  are  the  issue  female,  which,  in  default  of  heirs 
male,  come  in  equality  to  the  lands  of  their  ancestors.  Bract. 
H6.  2.  cap.  SO.  They  are  to  make  partition  of  the  lands  ; 
which  ought  to  be  made  by  coparceiiers  of  full  age,  &e.  And 
if  the  estate  of  a  coparcener  be  in  part  evicted,  the  partition 
shall  he  avoided  in  the  whole.  Lit.  '2  I  :>  ;  1  Inst.  1  J.'J  : 
1  Rep,  87-  The  crown  of  England  i«  not  subject  to  coparcenary  ; 
and  there  is  no  coparcenary  in  dignities,  cVc.  Co,  Lit.  QJ. 
Stat.  L25  II.  c.  22.    See  tits.  Descent,  Parceners, 

COPARTN  ERSIII  P.    Sue  tits.  Partners  and  Partnership. 

COPE.  A  custom  or  tribute  due  to  tfi2  king,  or  lord  of  the 
soil,  out  of  the  lead  mines  in  some  parts  of  Derbyshire;  of 
which  Man  love  saith  : — 


Egress  and  regress  to  the  kings  highway. 
The  miners  have:  and  lot  and  cope  they  pay  ; 
The  thirteenth  dish  of  ore  within  their  mine, 
To  the  lord  for  lot,  they  pay  at  measuring  time; 
Six-pence  a  toad  for  cope  the  lord  demands, 
And  that  is  paid  to  the  berghm aster  s  hands,  &c. 

See  also  Sir  John  Pellns's  Fodina*  Regales,  where  he  treats 
on  this  subject.  This  word,  by  Domesday  Book,  as  Mr.  Hagar 
hath  interpreted  it,  signifies  a  hill :  and  cope  is  taken  for  the 
supreme  cover,  as  the  cope  of  heaven.  Also  it  is  used  for  the 
roof  and  covering  of  a  house  ;  the  upper  garment  of  a  priest,  &c. 

COPIA  LI  BELLI  DELIBERANDA.  A  writ  that  lay 
where  a  man  could  not  get  the  copy  of  a  libel  at  the  hand  of  a 
judge  ecclesiastical,  to  have  the  same  delivered  to  him.  Reg, 
Orig.  51. 

COPPA.  A  cop  or  cock  of  grass,  hay,  or  corn,  divided  into 
titheable  portions  ;  as  the  tenth  cock,  &c.  This  word  in  strict* 
ness  denotes  the  gathering  or  laving  up  the  corn  in  copes,  or 
heaps,  as  the  method  is  for  barley  or  oats,  &c.  not  bound  up, 
that  it  may  be  the  more  fairly  and  justly  tithed  ;  and  in  Kent 
they  still  retain  the  word,  a  cop,  or  cap  of  hay^  straw,  &c. 
Tltnrn  tn  Chnui. 

COPPER-PLATE  ENGRAVINGS. — See  title  Literary 

Property ',  &c. 

COP  Y,  copia.2  In  a  legal  sense  the  transcript  of  an  original 
writing;  as  the  copy  of  a  patent,  of  a  charter,  rleed,  &c. 
A  clause  out  of  a  patent,  taken  from  the  chapel  of  the  Rolls, 
cannot  be  given  in  evidence ;  but  there  must  he  a  true  copy  of 
the  whole  charter  examined:  it  is  the  same  of  a  record.  And 
if  upon  a  trial  some  part  of  an  office  copy  is  given  in  evidence 
to  prove  a  deed,  which  deed  is  to  prove  the  party's  title  to  the 
land  in  question  that  gives  it  in  evidence ;  if  that  part  of  the 
office  copy  given  in  evidence  be  not  so  much  of  it  as  doth  any 
ways  concern  the  land  in  question,  the  court  will  not  admit  of 
it;  for  the  court  will  have  a  copv  of  the  whole  given,  or  no 
part  of  it  shall  be  admitted.  1  Lit.  Abr.  31%,  313.  Where  a 
deed  is  inrolled,  certifying  an  attested  copy  is  proof  of  the 
inrolment  ;  and  such  copy  may  be  given  in  evidence.  3  Lev. 
387.  A  common  deed  cannot  be  proved  by  a  copy  or  counter- 
part, when  the  original  may  be  procured.  10  Rep.  92,  And 
a  copv  of  Li  will  of  iiuids,  or  the  probate,  is  not  sufficient;  but 
the  will  must  he  shown  as  evidence.  2  Jlol.  Abr.74>.  Copies 
of  court  rolls  admitted  as  evidence.  See  at  large  title  JJriufefldK 

COPYHOLD. 

Tkkvka  per  copiam  rotuli  curia>.~\  A  tenure  of  lands  in 
England,  for  which  the  tenant  hath  nothing  to  show  but  the 
copy  of  the  rolls,  made  by  the  steward  of  the  lord's  court;  on 
such  tenant's  being  admitted  to  any  parcel  of  land  or  tenement 
belonging  to  the  manor.  4  Rep.  25.  This  tenure  is  very  rare 
in  Ireland,  A  tenure  somewhat  similar  exists  in  Scotland, 
under  the  denomination  of  rental-right.  Copyhold  is  called 
base  f enure,  because  held  at  the  will  of  the  lord,  and  Fitzherberl 
says,  it  was  anciently  tenure  in  villenage,  and  that  copyhold  js 
but  a  new  name.  See  this  Diet,  title  Tenures.  III.  13.  Somt 
copyholds  are  held  by  the  verge  in  ancient  demesne:  and 
though  they  are  by  copy,  yet  are  they  a  kind  of  freehold;  tor 
if  a  tenant  of  such  copyhold  commit  felony,  the  king  hath  the 
year,  day,  and  waste,  as  in  the  case  of  freeholders:  some  other 
copyholds  are  such  as  the  tenants  hold  by  common  tenure, 
called  mere  copyhold,  whose  land,  upon  felony  committed, 
escheats  to  the  lord  of  the  manor.  Kitch,  81.  But  copyhold 
land  cannot  be  made  at  this  day  :  for  the  pillars  of  a  copyhold 
estate,  are,  That  it  hath  been  demised  time  out  of  mind  by  copy  of 
court-roll ;  and  that  the  tenements  are  parcel  of,  or  within,  the 
manor.     I  Inst.  5$:  4  Rep.  24. 

A  copyhold  cannot  be  created  by  operation  of  law;  and 
therefore  where  wastes  are  severed  from  the  manor  by  a  grant 
of  the  latter,  with  the  exception  of  the  former,  though  the 
copyholders  continue  to  have  a  right  of  common  in  the  wastes 
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by  immemorial  usage  ;  yet  if  afterwards  a  grant  of  the  soil  of 
those  wastes  be  made  to  trustees  for  the  use  of  the  copyholders 
in  free  socage,  the  lands,  when  inclosed,  will  be  freehold,  and 
not  copyhold.    2  Term  Rep.  415,  705. 

A  copyhold  tenant  bad  originally  in  judgment  of  law  but  an 
estate  at  will  ;  yet  custom  so  established  his  estate,  that  by  the 
custom  of  the  manor  it  was  descendible,  and  his  heirs  inherited 
it ;  and  therefore  the  estate  of  the  copyholder  is  not  merely  at 
the  rv  ill  of  (he  lord,  but  at  the  will  of  the  lord  according  to  the 
custom  of  ike  manor  j  so  that  the  custom  of  the  manor  is  the 
life  of  copyhold  estates ;  for  without  a  custom,  or  if  copyholders 
break  their  custom,,  they  are  subject  to  the  will  of  the  lord  ; 
and  as  a  copyhold  is  created  by  custom,  so  it  is  guided  by  cus- 
tom, <l  Rep.  21.  A  copyholder*  so  long  as  he  doth  his  services, 
and  doth  not  break  the  custom  of  the  manor,  cannot  be  ejected 
by  the  lord:  if  he  be,  he  shall  have  trespass  against  him  ;  but 
if  a  copyholder  refuses  to  perform  his  services,  it  is  a  breat  h  of 
the  custom,  and  forfeiture  of  his  estate. 

It  appears  that  estates  held  by  copy  of  court  roll,  but  not  at 
the  will  of  the  lord,  have  been  deemed  freehold  by  Lord  Coke 
(see  1  Inst.  5<).  Ij)  and  others;  and  in  order  to  distinguish  them 
from  the  ordinary  kind,  have  been  denominated  cu.slownry  j  m-- 
holds.  In  consequence  of  the  prevalence  of  this  notion,  a  con- 
siderable number  of  such  tenants  claimed  a  right  of  voting  as 
freeholders  at  the  election  of  knights  of  the  shire.  This  gave 
occasion  to  a  short  treatise  on  this  subject,  in  wbieh  the  origin  of 
lands  held  in  this  peculiar  way  is  traced  ;  and  it  is  proved  that 
though  these  tenures  in  some  respects  resemble  freeholds,  they 
are  in  truth  nothing  more  than  a  superior  kind  of  copyhold. 
Soon  after  the  publication  of  this  treatise,  the  stat.  I  (j.  2.  c.  14, 
was  passed,  declaring  that  no  person  holding  by  copy  of  court- 
roll  should  be  entitled  to  vote  at  the  elections  of  knights  of 
the  shire.  But  now  by  2  Witt.  4,  c.  45,  §  IQ.  copyholds  of 
the  annual  value  of  10/.  give  a  vote  for  knights  of  the  shire. 

Lands  held  of  a  manor,  which  by  the  custom  are  conveyed 
by  deed  of  bargain  and  sale,  and  also  by  surrender  and  admit- 
tance, are  customary  freeholds,  and  not  copyholds.  If  the  lord 
of  the  manor  purchase  customary  freeholds  held  of  the  manor, 
which  are  conveyed  to  him  and  his  heirs  by  the  ordinary 
assurances  required  by  the  custom,  for  the  transfer  of  the  cus- 
tomary freeholds,  they  will  descend  to  his  heirs,  and  not  go  with 
the  manor  to  the  remainder-man.  The  seignory  is  suspended 
during  the  life  of  the  tenant  lor  life,  but  revives  on  his  decease. 
Bingham  v.  Hood  gate,  1  Rttss.  cy  M. 

The  freehold  of  an  estate  parcel  of  a  manor,  and  demiseable 
only  by  leave  of  the  lord,  passing  by  surrender  and  admittance, 
to  hold  to  the  tenant  and  his  heirs  of  the  lord  by  the  accus- 
tomed rent,  &c.,  is  in  the  lord,  and  not  in  the  tenant,  though 
not  holden  at  the  will  of  the  lord.    7  E.  R.  2^8. 

One  may  hold  the  prima  ton  sura,  or  fore- crop  of  land,  as 
copyhold,  and  another  may  have  the  soil,  and  every  other  bene- 
ficial en  joy  mod  of  it,  as  freehold.    7  E.  R*  '-00, 

lu  some  manors  where  the  custom  hath  been  to  permit  the 
heir  to  succeed  the  ancestor  in  his  tenure,  the  estates  are  styled 
Copyholds  of  Inheritance :  in  others,  where  the  lords  have  been 
more  vigilant  to  maintain  their  rights,  they  remain  copyholds 
for  life  only.  For  the  custom  of  the  manor  has  in  both  cases 
so  far  superseded  the  will  of  the  lord,  that  provided  the  services 
be  perforated*  or  stipulated  for  by  fealty,  he  cannot  in  the  first 
instance  refuse  to  admit  the  heir  of  his  tenant  upon  his  death  ; 
nor  in  the  second  can  he  remove  his  present  tenant  so  long  as 
he  lives,  though  he  holds  nominally  by  the  precarious  tenure  of 
his  lord's  will.  2  Com.  [)?.  147-   And  see  tit.  Ancient  Demesne. 

If  the  lord  refuse  to  admit  he  shall  be  compelled  in  Chancery. 
2  Cro.  36S.  And  if  the  lord  refuse  to  admit  a  surrenderee,  on 
account  of  a  disagreement  about  the  fine  to  be  paid,  the  court 
of  B.  R.  will  grant  a  mandamus  to  compel  the  lord  to  admit 
without  examining  the  right  to  the  line,  2  Term  Rep.  484. 
Hut  that  court  will  not  grant  a  mandamus  to  admit  a  copyholder 
by  descent ;  because  without  admittance  he  has  a  complete 
title  against  all  the  world  but  the  lord.    2  Term  Rep.  198. 


One  who  has  a  prima  facie  title  to  a  copyhold  is  entitled  to 
inspect  the  court  rolls  and  take  copies  of  them,  so  far  as  relates 
to  the  copyhold  claimed  ;  though  no  cause  be  depending  for  it 
at  the  time.     10  E.  R.  835, 

Copyholds  descend  according  to  the  rules  and  maxims  of  the 
common  law  (unless  in  particular  manors,  where  there  are 
contrary  customs,  of  great  antiquity);  1  T.  R.  474;  hut  such 
customary  inheritances  shall  not  be  assets,  to  charge  the  heir  in 
action  of  debt,  &c.  4  Rep>  22  :  Kit  eft.  Though  a  lease  for  one 
year  of  copyhold  lands,  which  is  warranted  by  the  common  law, 
shall  be  assets  in  the  hands  of  an  executor.  1  Vent.  l63t  Copy- 
holders hold  their  estates  free  from  charges  of  dower,  being 
created  by  custom,  which  is  paramount  to  title  of  dower. 
4  Rep.  24.  Copyhold  inheritances  have  no  collateral  qualities 
which  do  not  concern  the  descent ;  as  to  make  them  assets  ;  or 
whereof  a  wife  may  be  endowed  ;  a  husband  be  tenant  by  the 
curtesy,  &c.  But  by  particular  custom  there  may  be  dower 
and  tenancy  by  the  curtesy,  &e.  Cro.  Eliz.  36 i.  There  may 
be  an  estate-tail  in  copyhold  lauds  by  custom,  with  the  co-opera- 
tion of  the  stat.  W.  2.  And  as  a  copyhold  may  be  entailed  by 
custom,  so  by  custom  the  tail  maybe  cut  off  by  surrender. 
I  Inst.  GO. 

Where  by  special  custom  a  descent  of  copyhold  may  be  con- 
trary to  the  rules  of  common  law,  such  custom  shall  be  inter- 
preted strictly  :  thus,  where  there  is  a  custom  within  a  manor, 
that  lands  shall  descend  to  the  eldest  sister,  where  there  is 
neither  a  son  nor  a  daughter ;  ibis  shall  not  extend  to  an  eldest 
niece:  but  in  default  of  such  a  son,  daughter,  and  sister,  the 
lands  must  descend  according  to  the  rules  of  the  common  law. 
See  12  E.  R.62. 

Evidence  of  reputation  of  the  custom  of  a  manor,  that,  in 
default  of  sons,  the  eldest  daughter,  and  in  default  also  of 
daughters  the  eldest  sister,  and  in  ease  of  the  death  of  all  the 
descendants  of  the  eldest  daughter  or  sister,  the  descendants  of 
the  other  daughters  or  sisters  respectively  of  the  person  last 
seised,  vh.mld  lake,  is  proper  i  >  he  left  to  the  jury  of  the  exist- 
ance  of  such  a  custom,  as  applied  to  a  great  nephew  (the  grand- 
son of  an  elder  sister)  of  the  person  last  seised;  although  the 
instances  in  which  it  was  proved  to  have  been  put  in  use 
extended  no  farther  than  those  of  eldest  daughter  and  eldest 
sister,  and  the  son  of  an  eldest  sister.  Doe,  d.  Foster,  v.  Sisson, 
12  E.  R.  62.  The  existence  of  such  custom  in  adjacent 
manors  seems  to  be  no  evidence  of  the  custom  in  the  particular 
manor.  Ih. 

Copyh  >M  dt  ■>.  ending  by  custom  to  all  the  children  equally  of 
the  tenant  last  seised,  one  of  the  parceners  may  maintain  eject- 
ment on  his  single  demise  for  his  own  share.  Roe,  d.  Raper, 
v.  Lansdalc,  10  East's  Rep.  30. 

A  copyhold  may  be  barred  by  a  recovery  by  special  custom  ; 
and  a  surrender  may  bar  the  issue  by  custom.  A  fine  and 
recovery  at  common  law  will  not  destroy  a  copyhold  estate ; 
because  common  law  assurances  do  not  work  upon  the  assurance 
of  the  copyhold :  though  copyhold  lands  are  within  the  stat, 
4  II .  7.  r.  24.  of  fines  and  proclamations,  and  five  years'  non- 
claim,  and  shall  be  barred,    1  RuL  Ahr.  53(5.    See  title  Fines* 

A  plaint  may  be  made  in  the  court  of  the  manor,  in  the 
nature  of  a  real  action,  and  a  recovery  shall  he  had  in  that 
plaint  against  tenant  in  tail,  and  such  a  recovery  shall  be  a  dis- 
continuance in  the  estate-tail.  1  Brownl.  121.  And  the 
suffering  a  recovery  by  a  copyholder  tenant  for  life  in  the  lord's 
court  is  no  forfeiture,  unless  there  is  a  particular  custom  for  it. 
1  Nels.  Ahr.  507.  Copyholders  may  entail  copyhold  lands, 
and  bar  the  entails  and  remainders,  by  committing  a  forfeiture, 
as  making  lease  without  licence,  ike.  ;  and  then  the  lord  is  to 
make  three  proclamations,  and  seise  the  copyhold,  after  which 
the  lands  are  granted  to  the  copyholder,  and  his  heirs,  &c. 
This  is  the  manner  in  some  places,  but  it  must  be  warranted 
by  custom*    2  Dane.  Ahr.  VJ  \  :  Sid.  314, 

Customs  ought  to  be  time  out  of  memory,  to  be  reasonable, 
Sec.  And  a  custom  in  deprivation  or  bar  of  a  copyhold  estate, 
shall  be  taken  strictly  ;  but  when  for  making  and  maintaining, 
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it  shall  be  construed  favourably.  Comp.  Cop.  §  33  :  Cro.  EL 
S7<).  An  unreasonable  custom,  as  for  a  lord  to  exact  exorbitant 
fines  ;  for  a  copyholder  for  life  to  cut  down  and  fell  timber-trees, 
&a  is  void.  A  copyholder  for  life  pleaded  a  custom,  that  every 
copyholder  for  life  might,  in  the  presence  of  two  other  copy- 
holders, appoint  who  should  have  his  copyhold  after  his  death, 
and  that  the  two  copyholders  might  assess  a  fine,  so  as  not  to  be 
less  than  had  been  usually  paid;  and  it  was  adjudged  a  good 
custom.  4  Leon.  238.  But  a  custom  to  compel  a  lord  to  make 
a  grant,  is  said  to  be  against  law ;  though  it  may  be  good  to 
admit  a  tenant.    Moor,  788. 

If  there  be  a  custom  within  a  manor  for  a  lord  to  grant  par- 
cels of  the  waste  by  copy  of  court-roll,  the  land  granted  by  that 
mode  is  well  described  as  copyhold,  though  the  date  of  the  grant 
be  modern.    3  Bos.  $  Put.  34,6* 

The  lord  of  the  manor  has  no  right  to  enter  on  a  copyhold 
of  inheritance,  and  cut  timber  for  his  own  use,  leaving  sufficient 
for  botes  and  estovers,  unless  there  be  a  custom  in  the  manor 
for  his  so  doing.    IVhitcchurch  v.  Hohvorihy,  S  Maule  &  S.  340. 

By  the  custom  of  some  manors,  where  copyhold  lands  are 
granted  to  two  or  more  persons  for  lives,  the  person  first  named 
in  the  copy  may  surrender  all  the  lands.  1  Nek*  Abr.  497. 
There  arc  customs,  ratione  loci,  different  from  other  places :  but 
though  a  custom  may  be  applied  to  a  particular  place,  yet  it  is 
against  the  nature  of  a  custom  of  a  manor  to  apply  it  to  one 
particular  tenant.  I  Nek.  504- :  1  Luiw.  126. 

A  single  instance  of  a  surrender  in  fee,  by  tenant  in  special 
tail,  of  a  copyhold  estate,  held  evidence  of  a  custom  within 
the  manor  to  bar  entails  by  surrender,  though  the  surrenderer 
had  not  been  dead  twenty  years,  and  though  one  instance  was 
proved  of  a  recoverv  suffered  bv  tenant  in  toil  to  bar  the  entail. 
2  Maul.  $  Selw.  Rep.  92, 

A  custom  that  all  the  customary  tenants  of  a  manor  having 
gardens,  pared  of  their  customary  tenements  respectively,  have 
immemorially  by  themselves,  their  tenants,  and  occupiers,  dug, 
taken,  and  carried  away  from  a  waste  within  the  manor,  to  be 
used  upon  their  said  customary  tenements,  for  the  purpose  of 
making  and  repairing  grass  plats  in  I  he  gardens  parcels  of  the 
same  respectively,  for  the  improvement  thereof  such  turf 
covered  with  grass  fit  for  the  pasture  of  cattle,  as  hath  been  jit 
and  proper  to  be  so  used  at  all  times  of  the  year,  as  often  and 
in  such  quantity  as  occasion  hath  required,  is  had  in  law,  as 
being  indefinite  and  uncertain,  and  destructive  of  the  common  ; 
and  so  is  a  similar  custom  for  taking  and  applying  such  turf for 
the  purpose  of  making  and  repairing  the  hanks  and  mounds  in, 
of  and  for  the  hedges  and  fences  of  such  customary  tenements. 
7  EasVs  Rep.  121. 

There  are  usually  custom-rolls  of  manors,  exhibited  on  oath 
by  the  tenants;  setting  forth  the  hounds  of  the  manor,  the 
royalties  of  the  lord,  services  of  the  copyhold  tenants,  the 
tenures  granted,  whether  for  life,  &c.?  concerning  admittances, 
surrenders,  and  the  rights  of  the  copyholders,  as  to  taking 
timber  for  repairs,  fire- bote,  &C.  Common  belonging  to  the 
tenants,  payment  of  rent,  suing  in  the  court  of  the  manor, 
taking  he  riots,  &c.  All  which  customs  arc  to  be  observed. 
Com  p.  Court,  Keep.  21. 

When  an  act  of  parliament  altereth  the  service,  customs, 
tenure,  and  interest  of  land,  in  prejudice  of  the  lord  or  tenant, 
there  the  general  words  of  such  an  act  shall  not  extend  to  copy- 
holds. 3  Rep.  7.  Copyholds  are  not  within  the  stat.  27  II.  8. 
c.  10.  of  jointures;  nor  stat.  32  II.  8.  c.  28.  of  leases,  copyholds 
being  in  their  nature  demisable  only  by  copy :  they  are  not 
within  the  statute  of  uses,  nor  are  copyholds  extendible  in 
execution  j  but  copyholds  are  within  the  statute  of  limitation 
of  actions,  and  the  statutes  against  bankrupts.  The  lord  shall 
have  the  custody  of  the  lands  of  idiots,  &c.  And  a  copyholder 
is  not  within  the  act  12  Car.  2.  c.  24.  to  dispose  of  the  custody 
and  guardianship  of  the  heir ;  for  if  there  be  a  custom  for  it,  it 
belongs  to  the  lord  of  the  manor.  3  Lev.  3Q5 :  1  Nets.  Abr. 
492.  522. 

Copyholders  shall  neither  implead  nor  be  impleaded  for  their 


tenements  by  writ,  but  by  plaint  in  the  lord's  court  held  within 
the  manor;  and  if  on  such  plaint  erroneous  judgment  be  given, 
no  writ  of  false  judgment  lies,  but  petition  to  the  lord  in  nature 
of  a  writ  of  false  judgment,  wherein  errors  are  to  be  assigned, 
and  remedy  given  according  to  law.    Co.  Lit.  60. 

Where  a  man  holds  copyhold  lands  in  trust  to  surrender  to 
another*  &c,  if  he  refuses  to  surrender  to  the  other  accord- 
ingly, he  may  be  compelled  by  bill  exhibited  in  the  lord's  court, 
who,  as  chancellor,  has  power  to  do  right.  1  Leon.  2,  A  copy- 
holder may  have  a  formedon  in  descender  in  the  lord's  court. 
Lessee  of  a  copyholder  for  life  for  one  year  shall  maintain  an 
ejectment.  4  Rep*  2fi :  Moor,  (>79*  It  is  every  day's  practice 
to  bring  ejectments  to  recover  the  possession  of  copyholds ;  for 
defendant  by  the  rule,  obliging  himself  to  confess  lease,  entry, 
and  ouster,  the  title  only  can  come  in  question  on  the  trial-  but 
the  lessor  of  plaintiff,  before  he  brings  his  ejectment,  should  be 
admitted.    See  tit.  Ejectment. 

A  manor  is  lost  when  there  are  no  customary  tenants  or 
copyholders ;  and  if  a  copyhold  comes  into  the  hands  of  the 
lord  in  fee,  and  the  lord  leases  it  for  one  year,  or  half  a  year, 
or  for  any  certain  time,  it  can  never  be  granted  by  copy  after ; 
but  if  the  lord  alters  the  manor,  &c.T  his  alienee  may  re-grant 
land  by  copy.  If  the  lord  keeps  the  copyhold  for  a  long  time 
in  his  hand,  it  is  no  impediment  but  that  he  may  after  grant  it 
again  by  copy.  2  Danv.  Abr.  1 76,  1 77*  A  copyholder  in  fee 
accepts  of  a  lease,  grant,  or  confirmation  of  the  same  land  from 
the  lord;  this  determines  his  copyhold  estate.  2  Cm  lG: 
Cro.  Jac.  253.  If  a  copyholder  bargains  and  sells  his  copyhold 
to  a  lessee  for  years,  &c.  of  the  manor,  his  copyhold  is  extin- 
guished. 2  Danv.  205.  A  copyholder  may  grant  his  estate  to 
his  lord,  by  bargain  and  sale,  release,  &e.,  for  between  lord  and 
tenant  the  conveyance  need  not  be  according  to  custom* 
I  Nels.  504.  A  copyholder  in  other  cases  cannot  alien  by 
deed ;  though  he  that  hath  a  right  only  to  a  copyhold  may  re- 
lease it  by  deed.  And  if  a  copyholder  surrenders  upon  condition, 
he  may  afterwards  release  the  condition  by  deed.  2  Dan  v.  !205 : 
Cro.  Jac.  36.  Also  one  joint  copyholder  may  release  to  another, 
which  will  be  good  without  any  admittance,  &c.  Ibid. 

A  copyholder  cannot  convey  or  transfer  his  copyhold  estate 
to  another,  otherwise  than  by  surrender;  which  is  the  yielding 
up  of  the  land  by  the  tenant  to  the  lord,  according  to  the  custom 
of  the  manor,  to  the  use  of  him  that  is  to  have  the  estate;  or 
it  is  in  order  to  a  new  grant,  and  farther  estate  on  the  same. 

As  to  copyhold  grants,  which  are  made  either  in  fee  or  for 
three  lives,  &c,  the  lord  of  the  manor  that  hath  a  lawful  estate 
therein,  whether  he  be  tenant  for  life  or  years,  tenant  by 
statute  merchant,  &c,  or  at  will,  is  dominus  pro  tempore,  and 
may  grant  lands,  herbage  of  lands,  a  fair,  mill,  tithes,  &c,  and 
any  thing  that  concerns  lands,  by  copy  of  court -roll,  according 
to  custom;  and  such  grants  shall  bind  those  in  remainder:  the 
rents  and  services  reserved  by  them  shall  be  annexed  to  the 
manor,  and  attend  the  owners  thereof  after  their  particular 
estates  are  ended.  4  Rep.  23  :  11  Rep.  1 8.  And  if  a  lord  of 
the  manor  for  the  time  being,  lessee  for  life,  years,  &c,  take  a 
surrender,  and  before  admittance  he  dieth,  or  the  years  or  in- 
terest determine,  though  the  next  lord  comes  in  above  the  lease 
for  life  or  years,  or  other  particular  interest,  yet  he  shall  be 
compelled  to  make  admittance  according  to  the  surrender. 
Co.  Lit.  59.  But  a  lord  at  will  of  a  copyhold  manor  cannot 
license  a  copyhold  tenant  to  make  a  lease  for  years,  though  he 
may  grant  a  copyhold  for  life  according  to  the  custom:  if  a 
lord  for  life  gives  licence  to  a  tenant  to  make  a  lease  for  years, 
this  lease  shall  continue  no  longer  than  the  life  of  the  lord, 
g  Danv.  Abr.  202. 

If  he  that  is  lord  of  the  manor  for  the  time  being  admits  one 
to  a  copyhold,  he  dispenses  with  all  precedent  forfeitures,  not 
only  as  to  himself,  but  also  as  to  him  in  reversion ;  for  such 
grant  and  admittance  amount  to  an  entry  for  the  forfeiture,  and 
a  new  grant ;  but  a  lord  by  tort  cannot  by  such  admittance 
purge  the  forfeiture  as  to  the  rightful  lord.  1  Lev.Qfi*  Grants 
by  copy  of  court-roll  by  infants,  &c.  will  be  binding ;  and  if  a 
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guardian  in  socage  grants  a  copyhold  in  reversion,  according 
to  the  custom  of  the  manor/ this  shall  be  a  good  grant. 
L2  RoL  Abr.  41.  If  baron  and  feme,  seised  of  a  manor  in  right 
of  the  feme,  grant  a  copyhold,  this  shall  bind  the  feme,  notwith- 
standing her  coverture.  4  Rep.  23.  An  executor  may  make 
grants  of  copyhold  estates,  according  to  the  custom  of  the  manor, 
where  a  devise  is  made  that  the  executor  shall  grant  copies  for 
payment  of  debts.    2  Danv.  1 78. 

A  manor  may  be  held  by  copy  of  court-roll,  and  the  lord  of 
such  manor  may  grant  copies ;  and  such  customary  manor  may 
pass  by  surrender  and  admittance,  &c.  A  customary  manor 
may  be  holden  of  another  manor,  and  such  customary  lord  may 
grant  copies  and  hold  courts;  but  a  copyholder,  lord  of  such  a 
manor,  cannot  hold  a  court  baron  to  have  forfeitures,  and  hold 
pleas  in  a  writ  of  right,  &c.    1  Nets.  Abr.  .524. 

All  grants  of  copyhold  estates  are  to  be  according  to  the  cus- 
tom of  the  manor,  and  rents  and  services  customary  must  be  re- 
served ■  for  what  acts  of  the  lord  in  granting  copyholds  are  not 
confirmed  by  custom,  but  only  strengthened  by  the  power  and 
interest  of  the  lord,  have  no  longer  duration  than  the  lord's 
estate  continueth.  Comp.  Court  Keeper,  421.  If  by  the  custom 
a  copyhold  may  be  granted  for  three  lives,  and  the  lord  grunts 
it  to  one  for  life,  remainder  to  such  a  woman  as  he  shall  many, 
and  to  the  first  son  of  his  body ;  both  these  remainders  are 
void  ;  and  a  remainder  limited  upon  a  void  estate  in  the 
creation  will  be  likewise  void.  But  if  by  custom  it  is  de- 
misable in  fee,  a  surrender  may  be  to  the  use  of  one  for  life, 
remainder  in  tail,  remainder  in  fee.  2  Danv.  Abr.  203  ;  Cro* 
Etiz.  313.  It  is  held,  where  by  the  custom  of  a  manor  the 
lord  can  grant  a  copyhold  for  three  lives,  he  may  grant  it  for 
an  estate  coming  within  the  intent  of  the  custom ;  as  to  A.  B. 
and  his  assigns,  to  hold  to  him  and  his  assigns  for  the  lives  of 
three  others,  and  of  the  longer  liver  of  them  successively,  &c. 
2  Ld.Raj/m,  991,  JO00. 

The  lord  of  u  manor  may  himself  grant  a  copyhold  estate  at 
any  place  out  of  the  imuior ;  but  the  steward  cannot  grant  a 
copyhold  at  a  court  held  out  of  the  manor.  4  Rep.  26.  Though 
the  steward  may  take  surrenders  out  of  the  manor,  as  well  as 
the  lord.  2  Danv.  Abr.  1*81.  A  steward  is  in  place  of  the  lord, 
and,  without  a  command  to  the  contrary,  may  grant  lands  by 
copy,  &c.  But  if  a  lord  command  a  steward  that  he  shall  not 
grant  such  a  copy,  if  he  grants  it,  it  is  void ;  and  if  the  steward 
diminishes  the  ancient  rents  and  services,  the  grant  will  be 
void.    Cro.  Eliz.  (jgg. 

Things  of  necessity  done  by  a  steward,  who  is  but  in  reputed 
authority,  aTe  good  if  they  come  in  by  presentment  of  the  jury ; 
as  the  admittance  of  an  heir  upon  presentment,  &e.  Though 
acts  voluntary,  as  grants  of  copyhold,  &c.  are  not  good  by  such 
stewards.  Cio.  Etiz.  6"99»  If  an  under-steward  hold  a  court 
without  any  disturbance  of  the  lord  of  the  manor,  though  he 
hath  no  patent  nor  deputation  to  hold  it,  yet  it  is  good ;  be- 
cause the  tenants  are  not  to  examine  what  authority  he  hath, 
nor  is  he  bound  to  give  them  an  account  of  it.  Moor,  110.  A 
deputy  steward  may  authorise  another  to  do  a  particular  act, 
but  cannot  make  a  deputy  to  act  in  general.    2  Salk.  Q5. 

In  admittances  in  court  upon  voluntary  grants,  the  lord  is 
proprietor  ;  in  admittances  upon  surrender  y  the  lord  is  not  pro- 
prietor of  the  lands,  but  only  a  necessary  instrument  of  convey- 
ance ;  and  in  admittance  by  descent  the  lord  is  a  mere  instru- 
ment, not  being  necessary  to  strengthen  the  heir's  title,  but 
only  to  give  the  lord  his  fine.  4  Rep*  21,  22.  The  heir  of  a 
copyholder  may  enter,  and  bring  trespass,  before  admittance, 
being  in  by  descent ;  and  he  may  surrender  before  admittance ; 
but  he  is  not  complete  tenant  to  be  sworn  of  the  homage,  or  to 
maintain  a  plaint  in  the  lord's  court.  And  if  the  heir  do  not 
come  in  and  be  admitted,  on  the  death  of  his  ancestor,  where 
the  same  is  presented  and  proclamation  made,  he  may  forfeit 
his  estate.    Cro.  EL  90  :  4  Rep.  22.  27- 

On  surrender  of  a  copyhold,  the  surrenderor  or  person 
making  the  same  continues  tenant  till  the  admittance  of  the 


surrenderee*  and  the  surrenderee  may  not  enter  upon  the 
lands,  or  surrender  before  admittance,  for  he  hath  no  estate 
till  then  ■  though  it  is  otherwise  of  the  heir  by  descent,  who 
is  ut  by  course  of  law,  and  the  custom  casts  the  possession  upon 
him.  Comp.  Court  Keep.  436.  And  the  heir  may  devise  the 
copyhold  before  he  has  been  admitted.  3  Barn.  §  Adol.  66*. 
A  surrender  is  not  of  any  effect  until  admittance,  and  yet  the 
surrenderee  cannot  be  defrauded  of  the  benefit  of  the  surrender; 
for  the  surrenderer  cannot  pass  away  the  land  to  another  or 
make  it  subject  to  any  other  incumbrances ;  and  if  the  lord 
refuse  the  surrenderee  admittance,  he  is  compellable  in  Chan- 
ecru.  Comp.  Cop.  §  3Q.  A  grantee  hath  no  interest  vested  in 
him  till  he  is  admitted ;  but  admittance  of  a  copyholder  for  life 
is  an  admittance  of  him  in  remainder,  for  they  are  but  one 
estate,  and  the  remainder-man  may,  after  the  death  of  tenant 
for  life,  surrender  without  admittance.  3  Lev.  308 :  Cro.  EL  504. 

The  title  to  copyhold  lands  relates  back  to  the  time  of  the 
surrender,  as  against  all  persons  except  the  lord ;  so  that  the 
surrenderee  may  recover  in  ejectment  against  the  surrenderer 
on  a  demise  laid  between  the  times  of  surrender  and  admit- 
tance.   1  Term  Rep.  K.  B.  600. 

Every  admittance  upon  a  descent  or  surrender  may  be 
pleaded  as  a  grant ;  and  a  person  may  allege  the  admittance  of 
his  ancestor  as  a  grant ;  and  show  the  descent  to  him,  and  that 
he  entered,  &e.  But  he  cannot  plead  that  his  father  was  seised 
in  fee,  &c,  and  that  he  died  seised,  and  the  land  descended  to 
him,  2  Dane.  208.  Admittance  on  surrenders  must  in  all 
respects  agree  with  the  surrender,  the  lord  having  only  a  cus- 
tomary  power  to  admit  secundum J'ormam  et  effect  urn  sursum- 
reddilionis.  4  Rep.  26.  If  any  are  admitted  otherwise,  they 
shall  be  seised  according  to  the  surrender;  yet  where  a  volun- 
tary surrender  is  general,  without  saving  to  whose  use,  a  subse- 
quent admittance  may  explain  it.    2  Danv.  187.  204. 

In  voluntary  admittances,  if  the  lord  admits  any  one  contrary 
to  custom,  it  shall  not  bind  his  heir  or  successor.  If  a  copy- 
holder surrender  to  the  use  of  another,  and  after  the  lord,  hav- 
ing knowledge  of  it,  accepts  the  rent  of  such  other  out  of 
court,  this  is  an  admittance  in  law;  and  any  act,  implying  the 
consent  of  the  lord  to  the  surrender,  shall  be  adjudged  a  good 
admittance.  1  \els,  Abr.  49  >■  Ff  the  steward  accept  a  fine  of 
a  copyholder,  it  amounts  to  an  admittance.  2  Danv.  18[).  But 
delivering  a  copy  is  no  admittance. 

An  enclosure  made  from  the  waste  twelve  or  thirteen  years 
before,  and  seen  by  the  steward  of  the  same  lord  from  time  to 
time  without  ohjection  made,  may  be  presumed  by  the  jury  to 
have  been  made  by  the  licence  of  the  lord,  and  ejectment  can- 
not be  brought  against  the  tenant  without  previous  notice  to 
throw  up  the  land.    11  E.  R.  56. 

Where  a  widow  s  estate  is  created  by  custom,  that  shall  be 
an  admittance  in  law  ;  and  her  estate  arising  out  of  that  of  her 
husband's,  his  admittance  is  the  admittance  of  her.  Ilut.  1 8. 
And  she  who  hath  a  widow's  estate  by  the  custom  of  the 
manor,  upon  the  death  of  her  husband,  need  not  pay  a  fine  to 
the  lord  for  the  estate ;  for  this  is  only  a  branch  of  the  hus- 
band's. Hob.  181.  When  a  custom  is,  that  the  wife  of  every 
copyholder  for  life  shall  have  her  free  bench,  after  the  death 
of  the  baron,  the  law  casts  the  estate  upon  the  wife,  so  that 
she  shall  have  it  before  admittance,  &C.  2  Danv.  184?.  But 
if  a  wife  is  entitled  to  her  free  bench  by  custom,  and  a  copy- 
holder in  fee  surrenders  to  the  use  of  another,  and  then  dies,  it 
has  been  adjudged  that  the  surrenderee  should  have  the  land, 
and  not  the  wife,  because  the  wife's  title  doth  not  commence 
till  after  the  death  of  her  husband ;  but  the  plaintiff's  title 
begins  with  the  surrender,  and  the  admittance  relates  to  that. 
1  Inst.  59:  1  Salic.  185. 

The  widow's  title  commenced  not  by  the  marriage ;  if  it  did, 
then  the  husband  could  do  nothing  in  his  lifetime  to  prejudice 
it  ,■  but  it  is  plain  he  may  alien  or  extinguish  his  right,  so  as  to 
bind  the  estate  of  the  widow  ;  the  free  bench  grows  out  of  the 
estate  of  the  husband  ;  and  it  is  his  dying  seized  which  gives  the 
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widow  a  title,  and  as  the  husband  has  a  defeasible  estate,  so  the 
wife  may  have  her  free- bench  defeated.  4  Mod.  Rep.  452,  453. 

Kn! lies  on  the  Tolls  of  a  manor  of  admissions  of  tenants  in  re- 
mainder after  the  determination  of  the  estate  of  the  last  tenant's 
widow,  who  held  during  his  chaste  viduitu,  are  evidence  of  a 
custom  for  the  widow  to  hold  on  that  condition,  so  as  to  main- 
tain ejectment  against  her  for  a  forfeiture  on  proof  of  her  in- 
continence, although  there  was  no  instance  in  fact  stated  on 
the  rolls  or  known  of  such  a  forfeiture  having  been  enforced, 
]  0  East's  Rep.  520. 

A  copyholder  may  surrender  in  court  by  letter  of  attorney,  , 
and  out  of  court  by  special  custom.    9  Rep.  75,  76.    A  copy- 
holder  being  in  Ireland,  the  steward  of  a  manor  here  made  a 
commission  to  one  to  receive  a  surrender  from  him  there  ;  and  it 
was  held  good.     2  Da  nr.  J  SI. 

The  intent  of  surrenders  is,  that  the  lord  may  not  be  a 
stranger  to  his  tenant,  and  the  alteration  of  the  estate.  As  a 
copyholder  cannot  transfer  his  estate  to  a  stranger  by  any  other 
conveyance  than  surrender,  so  if  one  would  exchange  a  copy- 
hold with  another,  both  must  surrender  to  each  other's  use,  and 
the  lord  admit  accordingly.    Comp.  Cap.  s.  ')f). 

With  respect  to  the  devising  of  copyholds,  the  law  for- 
merly was,  that  no  such  devise  could  be  made  without  a  sur- 
render to  the  use  of  the  party's  will;  and  that  the  lands  did 
not  then  pass  by  the  will,  but  by  the  surrender,  the  will  being 
considered  only  as  declaratory  of  the  uses  of  the  surrender. 
Many  evils  were  found  to  result  in  the  cases  of  creditors, 
wives,  and  children,  from  this  necessity  of  a  surrender  to  a  will, 
and  the  courts  of  equity  were  astute  in  finding  reasons  for 
supplying  the  surrender,  with  due  precaution,  in  favour  of  the  ■ 
claim's  of  the  several  parties.    See  3  P.  IVms.  <)$.  in  n. 

All  these  questions  are  now  set  at  rest  by  a  statute  passed  for 
that  purpose,  55  G.  3.  c.  l$2.  by  which  it  is  enacted,  that  in 
all  cases  where,  by  the  custom  of  any  manor  in  England  [or 
Ireland,  though  instances  of  copyhold  are  rare  there],  any 
copyhold  tenant  of  such  manor  may  by  will  dispose  of  or 
charge  land' surrendered  to  the  use  of  the  will,  every  dispo-  1 
sition  or  charge  of  any  such  copyhold,  made  by  the  will  of  any 
person  who  shall  hereafter  die,  shall  be  as  valid  and  effectual, 
although  no  surrender  shall  have  been  made  to  the  use  of  the 
will,  as  if  such  surrender  had  been  actually  made.  On  admis- 
sions under  testamentary  dispositions,  the  steward  is  allowed  to 
charge  his  fees,  as  in  cases  of  a  surrender  to  the  use  of  the 
will.  §  2.  The  act  shall  not  render  invalid  any  devise  of  copy- 
hold which  would  be  valid  if  the  act  had  not  been  made.  §  3. 
Since  this  act,  a  copyhold  will  pass  under  a  general  devise  of 
real  estate,  though  there  be  no  surrender  to  the  use  of  the 
will.    7  Bmg.  275  :  2  Sim.  %  Slu.  229  :  6  Mad.  323. 

In  the  case  of  copyholds  devised  to  charitable  uses,  the  want 
trf  surrender  is  made  good,  not  by  the  discretion  of  the  court, 
but  by  the  strong  and  general  words  of  stat.  43  Eliz.  c.  4. 
Attorney-General  v.  Rurdctt,  2  Fern.  755:  Dukes  Char. 
Uses,  84:  Attorney -General  v .  Andrews,  1  Fez  225. 

A  cestui  (pte  trust  may  devise  an  interest  in  land,  &c.  without 
surrender  ;  and  if  copyhold  lands  are  in  mortgage,  the  mort- 
gagor can  dispose  of  the  equity  of  redemption  by  will,  without 
\ii\v  surrender  made;  because  he  hath  at  that  time  no  estate  in 
the  land,  whereof  to  make  a  surrender*  Prceced.  Cane.  320. 
322.  One  joint  tenant  may  surrender  his  part  in  the  lands  to 
the  use  of  his  will,  &c*  And  where  there  are  two  joint  tenants 
of  a  copyhold  in  fee,  if  oue  of  them  make  a  surrender  to  the 
use  of  his  will,  and  die,  and  the  devisee  is  admitted,  the  sur- 
render and  admittance  shall  bind  the  survivor.    2  Cro.  100, 

A  surrender  of  copyhold  lands  to  the  use  of  a  will  only  ope- 
rates on  the  estate  which  the  surrenderor  had  at  the  time  of 
the  surrender  ;  and  therefore  if  a  copy  holder,  having  an  estate 
pour  autre  vie,  surrender  all  his  estate  in  possession,  remainder 
or  expectancy,  to  the  use  of  his  will,  and  afterwards  take  the 
fee  by  descent,  and  then  dispose  of  the  fee  by  will,  the  fee  will 
not  pass  by  it.    (>  Term  Rep.  63. 


Devisees  of  contingent  remainders  in  a  copyhold,  not  beitiff 
in  the  seisin,  cannot  make  a  surrender  of  their  interest,  nor 
will  such  a  surrender  operate  by  estoppel  against  the  parties 
or  their  heirs.    11  E.  R.  l4& 

A  surrender  may  not  be  to  commence  tn  futuro,  as  after  the 
death  of  the  surrenderor,  &c.  March*  177*  A  copyholder 
I  cannot  surrender  an  estate  absolutely  to  another,  and  leave  a 
,  particular  estate  in  himself,  though  he  may  surrender  to  uses, 
&c.  A  copyholder  surrendered  to  the  use  of  his  wife  and 
younger  son,  without  mentioning  what  estate,  and  adjudged 
that  they  bad  2n  estate  for  life.  4<Rep.  29.  If  a  man  having 
brought  a  copyhold  to  himself,  his  wife  and  daughter,  and 
their  heirs,  afterwards  surrender  it  to  another,  and  his  heirs, 
for  securing  a  sum  of  money;  after  his  death,  the  surrenderee 
shall  not  be  entitled  to  the  hind,  it  being  an  advancement  for 
the  wife  and  daughter.    2  Vern.  J 20. 

'A  feme  covert  may  receive  a  copyhold  estate,  by  surrender 
from  her  husband,  because  she  comes  not  in  immediately  bj 
him,  but  bv  l he  admittance  of  the  lord,  according  to  the  sur- 
render. 4  Rep.  2[).  h.  A  feme  covert  is  to  be  secretly  examined 
by  the  steward,  on  her  surrendering  her  estate.  Co.  Lit  50, 
An  infant  surrendered  his  copyhold,  and  afterwards  entered  at 
full  age,  and  it  was  held  lawful,  though  the  surrenderee  was 
admitted.    Moor,  5^7- 

By  the  general  custom  of  copyhold  estates,  copyholders  may 
surrender  in  court,  and  need  nol  allege  any  particular  custom 
to  warrant  it ;  but  where  they  surrender  out  of  court,  into  the 
hands  of  the  lord  by  customary  tenants,  &c,  custom  must  be 
pleaded.  U  Rep.  75  :  1  Rol.  Abr.  500.  Surrenders  out  of 
court  are  to  be  presented  at  the  next  court :  for  it  is  not  an 
effectual  surrender  till  presented  in  court.  Where  a  copyholder 
in  fee  surrenders  out  of  court,  and  dies  before  it  is  presented, 
vet  the  surrender,  being  presented  at  the  next  court,  will  stand 
good,  and  cestui  tjue  use  shall  be  admitted;  so  if  cestui  que  use 
dies  before  it  is  presented,  his  heir  shall  be  admitted.  But  if 
the  surrender  be  not  presented  at  the  next  court,  it  is  void. 
Co.  Lit.  62:  2  Danv.  188.  If  the  tenants  by  whose  hands  the 
surrender  was  made  shall  die,  and  this  upon  proof  is  presented 
in  court,  it  is  well  enough.    4  Rep.  2Q. 

Where,  by  the  custom  of  a  manor,  surrenders  are  not  re- 
quired to  be  presented  within  a  definite  time,  an  incumbrancer 
whose  family  is  not  enrolled  till  after  a  subsequent  incum- 
brancer, wTill  not  be  postponed,  though  the  subsequent  incum- 
branci  r  had  no  notice  of  the  prior  charge,  for  the  first  in- 
cumbrancer has  priority  at  law,  and  in  this  case  equity  will 
follow  the  law.    H or lock  v.  Priestly,  2  Sim.  75. 

Tenants  refusing  to  make  presentment  are  compellable  in 
the  lord's  court.  And  by  surrender  of  copyhold  lands  to  the 
use  of  a  mortgagee,  the  lands  are  bound  in  equity,  though  the 
surrender  be  not  presented  at  the  next  court,  2  Salh  449* 
When  a  copyholder  surrenders  upon  condition,  and  this  is  pre- 
sented absolutely,  the  presentment  is  void:  but  where  a  con- 
ditional surrender  is  presented,  and  the  steward  omits  entering 
the  condition,  on  proof  thereof  the  condition  shall  not  be 
avoided;  but  the  rolls  shall  be  amended.  4  Rep.  25.  Acnpy- 
holder  may  surrender  to  the  use  of  another,  reserving  rent  with 
a  condition  of  re-entry  for  non-payment,  and  in  default  of 
payment  may  re-enter.    Ibid.  21* 

If  a  copyholder  of  inheritance  takes  a  lease  for  years  of  hi* 
copyhold  estate,  it  is  a  surrender  in  law  of  his  copyhold. 
Where  there  is  a  tenant  for  life,  and  remainder  in  fee,  he  in 
remainder  may  surrender  his  estate,  if  there  be  no  custom  to 
the  contrary.  *  3  Leon.  32$.  If  a  surrender  is  made  with  re- 
mainders over,  case  lies,  for  him  in  remainder,  against  a  copy- 
holder for  life,  who  commits  waste,  &c.  3  Lev.  1 28.  A  sur- 
renderee of  a  reversion  of  a  copyhold  is  an  assignee  within  the 
equity  of  the  stat.  32  II .  8,  c.  34*.  to  bring  action  of  debtor 
covenant  against  lessee,  &c.  1  Saltc.  185.  A  copyholder  in  fee 
surrenders  to  the  use  of  one  for  life,  with  remainder  to  another 
for  life,  remainder  to  another  in  fee  ;  as  the  particular  estates 


COPYHOLD. 


and  remainders  make  but  one  estate,  there  is  but  one  fine  due 
to  the  lord.    2  Day.  191. 

The  fruits  and  appendages  of  a  copyhold  tenure,  that  it  hath 
in  common  with  free  tenures  are,  fealty*  services  (as  well  in 
rents  as  otherwise),  reliefs,  and  escheats.  The  two  latter 
belong  only  to  copyholds  of  inheritance;  the  former  to  those 
for  life  also.  But  besides  these,  copyholds  have  also  heriot  s, 
wardship,  and  fines.  Heriots  are  incident  to  both  species  of 
copyhold,  but  wardship  and  fines  to  those  of  inheritance  only. 
Wardship  in  copyhold  estates  partakes  both  of  that  in  chlvalrv 
and  that  in  socage.  Like  that  in  chivalry,  the  lord  is  the  legal 
guardian,  who  usually  assigns  some  relation  of  the  Infant  tenant 
to  act  in  his  stead  ;  and  he,  like  guardian  in  socage,  is  account- 
able to  his  ward  for  the  profits.  Of  fines,  some  are  in  the 
nature  of  primer  seisins,  due  on  the  death  of  each  tenant: 
others  are  mere  fines  for  the  alienation  of  the  lands.  In  some 
manors  only  one  of  these  sorts  can  be  demanded ;  in  some  both, 
and  in  others  neither.  They  are  sometimes  arbitrary  and  at 
the  will  of  the  lord,  sometimes  fixed  by  custom :  but  even 
when  arbitrary,  the  courts  of  law,  in  favour  of  the  libertv  of 
copyholders,  have  tied  them  down  to  he  reasonable  in  their 
extent:  otherwise  they  might  amount  to  a  disherison  of  the 
estate*  No  fine  therefore  is  allowed  to  be  taken  upon  descents 
or  alienations  (unless  in  particular  circumstances)  of  more  than 
two  years'  improved  value  of  the  estate.  2  Ch.  Rep.  154  See 
2  Comm.  97.  As  to  the  mode  of  calculating  the  fine  where  the 
estate  is  in  several  lives,  see  IV if  son  v.  Iloare,  2  B.  §  AtfoL 
8&0,  In  settling  the  value  of  the  fine,  the  tenant  is  not  con- 
cluded by  the  amount  of  rent  he  may  have  received  on  the 
premises,  but  may  show  their  value  to  be  less.    7  Ring.  327. 

Fines  are  paid  to  the  lord  on  admittances;  and  may  he  due 
on  every  change  of  the  estate  by  lord  or  tenant.  The  lord  may 
have  an  action  of  debt  for  his  fine,  or  mav  distrain  by  custom. 
4  Rep.  27:  13  Rep.  2. 

A  covenant  made  by  a  copyholder  with  a  stranger  to  assign 
and  surrender  his  copyhold  to  him,  which  covenant  is  after- 
wards presented  by  the  homagee,  does  not  give  the  lord  any 
right  to  a  fine  before  admission,  J  7\  R  IH±.  The  lord  mav 
recover  from  a  copyholder  the  fine  assessed  by  him  on  admit- 
tance, not  exceeding  two  years'  value  of  the  tenement, 
although  there  be  no  entry  of  the  assessment  of  such  fine  on 
the  court  rolls,  but  only  a  demand  of  such  a  sum  for  a  fine,  after 
the  value  of  the  tenement  had  been  found  by  the  homagee. 
6  E.  R.  56'. 

Tenants  in  coparcenary  of  a  copyhold  estate  are  in  law  but 
one  heir:  and  it  seems  that  they  are  entitled  to  admittance 
upon  the  payment  of  one  fine.  4  I). ey  R.  6^5  :  S.  C.  3  B.  cyC 
173. 

A  copyholder  in  fee  surrendered  to  the  uses  of  his  will,  and 
devised  successive  estates  to  A.  and  B.,  remainder  to  his  own 
right  heirs.  After  the  death  of  the  copyholder,  A.  and  B.  dis- 
claimed; released  all  their  interest  to  the  heir-at-law,  and 
refused  to  be  admitted.  It  was  determined,  that  as  the  legal 
estate  was  in  the  testator,  and  descended  to  his  heir-at-law,  he 
was  entitled  to  be  admitted  in  the  character  of  heir  as  tenant 
in  possession,  though  it  was  objected  that  the  lord  would  then 
be  d  eprived  of  the  fines  due  in  respect  of  the  intermediate 
interests  vesting  in,  and  conveved  by,  the  devisees.  R.  v. 
JVilson,  W  B.  $"(\  SO. 

An  fteriol  is  a  duty  to  the  lord,  rendered  at  the  death  of  the 
tenant,  or  on  a  surrender  and  alienation  of  an  estate,  and  is 
the  best  beast  or  goods,  found  in  the  possession  of  the  truant 
deceased,  or  otherwise,  according  to  custom.  And  for  heriots, 
reliefs,  &c.  the  lord  may  distrain,  or  bring  action  of  debt. — 
PlomL  £)G, 

Jt  seems  that  a  custom  for  the  homage  to  assess  a  compen- 
sation in  lieu  of  he  riot,  to  be  paid  by  an  in- coming  copyholder, 
on  surrender  or  alienation,  is  not  good.  1  Bos.  4"  Pvl-  282. 
See  tit.  Heriol. 

Where  a  copyhold  tenement,  holden  by  heriot  custom, 
becomes  the  property  of  several,  as  tenants  in  common,  the  lord 
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is  entitled  to  a  heriot  from  each  of  them  ;  but  if  the  several 
portions  are  re-united  in  one  person,  one  heriot  only  is  payable. 
6  B.$C.2.  ■  ™ 

Relief  is  a  sum  of  money  which  every  copyholder  in  fee,  or 
freeholder  of  a  manor,  pays  to  the  lord,  on  the  death  of  his 
ancestor,  and  is  generally  a  year  s  profits  of  his  land.  See  tits. 
Tenure,  Relief. 

Services  signify  any  duty  whatsoever  accruing  unto  the 
lord  from  tenants;  and  are  not  only  annual  and  accidental, 
1  but  corporal,  as  homage,  fealty,  &c*  Camp.  Court  Keep.  7, 
S,  9,  &e. 

Copyholds  escheat,  and  are  forfeited  in  many  cases ;  escheat 
of  a  copyhold  estate  is  either  where  the  lands  fall  into  the  hands 
of  the  lord  for  want  of  an  heir  to  inherit  them,  or  where  the 
copyholder  commits  felony,  &c.  Jiut  before  the  lord  can  enter 
on  an  estate  escheated,  the  homage  jury  ought  to  present  if. — 
Forfeitures  proceeding  from  treasons,  felonies,  alienation  by 
deed,  &c,  a  presentment  of  them  must  be  also  made  in  court, 
that  the  lord  may  have  notice  of  them.  A  copyholder  refusing 
to  do  suit  of  court,  being  sufficiently  warned,  is  a  f  orfeiture  of 
his  estate,  unless  he  be  prevented  by  sickness,  inundations  of 
water,  &c.  If  the  lo:d  demandeth  his  rent,  and  the  copyholder 
being  present,  denies  to  pay  it  at  the  time  required,  this  is  a 
forfeiture ;  but  if  the  tenant  be  not  upon  the  ground  when 
demanded,  the  lord  must  continue  his  demand  upon  the  land, 
so  that  by  continual  denial  in  law,  it  may  amount  to  a  denial 
in  fact :  though  it  is  said  there  must  be  a  demand  from  the 
person  of  the  copyholder,  and  a  wilful  denial,  to  make  a  for- 
feiture. 

If  a  copyholder  do  not  perform  the  services  due  to  his  lord  • 
or  if  he  sue  a  replevin  against  the  lore],  upon  the  lord's  lawful 
distress  for  his  ivnt  or  services,  these  an-  forfeitures.  1  f  the 
lord  upon  admittance  of  a  copyholder,  the  fine  by  the  custom 
of  the  manor  being  certain,  demandeth  his  tine,  and  the  copy- 
holder denieth  to  pay  it  upon  demand,  this  is  a  forfeiture. 

Upon  the  descent  of  any  copyhold  of  inheritance,  the  heir 
by  the  general  custom  is  tied,  upon  three  solemn  proclama- 
tions made  at  each  of  three  several  courts,  to  come  in  and  be 
admitted  to  Ids  copyhold  ;  or  if  lie  faileth  t  lie  rein,  this  failure 
worketh  a  forfeiture. 

The  proclamations  need  not  enumerate  the  particular  estate 
of  which  the  tenant  died  seized.  3  7\  R.  16*2.  Nor  is  it  ne- 
cessary they  should  be  proved  by  viva  voce  testimony.  The 
entry  in  the  court  rolls  is  sufficient.  Ibid,  A  person  claiming 
to  be  admitted  as  heir  need  not  lender  himself  to  be  admitted 
at  the  lord's  court,  if  the  steward  upon  application  to  him  out 
of  court  has  refused  to  admit  him.    £  Maul,  Sc  SelfV*  Rep.  87. 

A  lord  of  a  manor  cannot  seize  a  copyhold  estate  as  forfeited 
pro  defect  n  (en  cut  is  without  a  custom  :  therefore  when  on  the 
death  of  a  copyholder  of  inheritance,  the  lord,  after  three  pro- 
clamations for  the  heir  to  come  in,  seized  the  estate  into  his 
hands,  and  afterwards  granted  it  in  fee  to  another,  the  court 
considered  it  as  an  absolute  seizure,  and  consequently  irregular, 
there  being  no  custom  to  warrant  it,  and  being  irregular  as  an 
absolute  seizure  it  could  not  afterwards  be  set  up  by  the  lord 
as  a  seizure  quousque.    S  T.  R.  1 62. 

A  forfeiture  of  a  copyhold  estate  can  only  be  taken  advan- 
tage of  by  him  who  is  lord  at  the  time  of  the  forfeiture,  except 
in  those  cases  where  the  act  of  forfeiture  destroys  the  estate. 
3  %  R.  16& 

An  idiot,  lunatic,  .^c,  though  able  to  take  copyholds,  yet 
are  unable  to  forfeit  them:  and  in  respect  to  others,  forfeit- 
ures may  be  mitigated  by  custom,  and  the  copyholder  only 
amerced.  By  stat.  I  IV.  4.  c.  6*5.  §  3 — 10.  on  default  of  infants 
and  feme  coverts  appearing  to  be  admitted  tenauts  to  copyhold 
lauds,  the  lord  or  his  steward  may  name  a  person  to  be  guardian 
or  attorney  for  them,  and  by  such  guardian,  &c.  admit  them: 
and  if  the  usual  fine  thereon  be  not  paid  in  three  months, 
being  demanded  in  writing,  the  lord  may  enter  on  the  copy- 
hold, receive  the  rents,  &c,  till  the  fine  is  paid  with  all 
charges.  And  by  this  statute  no  infant  or  feme  covert  shall 
2  p 
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forfeit  any  copyhold  lands  for  their  neglect  to  come  to  court  to 
be  admitted,  or  refusal  to  pay  any  fine. 

This  statute,  which  was  founded  on  a  former  act,  <)  G.  I. 
c.  29.  also  extends  to  the  case  of  lunatics  acting  by  their  com- 
mittee. §11.  of  tins  act,  in  conformity  with  former  laws, 
provides  for  the  surrendering  of  copyhold  lands  by  attorneys, 
for  the  purpose  of  suffering  recoveries. 

The  general  custom  of  copyholds  allows  a  copyholder  to 
make  a  lease  for  one  year  of  his  copyhold  estate,  and  no  more, 
without  incurring  a  forfeiture :  but  a  copyholder  may  make  a 
lease  for  one  year,  and  covenant  with  the  lessee,  that,  after  the 
end  of  that  year,  he  shall  have  the  same  for  another  year,  and 
so  from  year  to  year  during  the  space  of  seven  years,  &e.,  and 
be  no  forfeiture,    Cro.  Jac.  300.    For  this  does  not  amount 
lo  a  lease,  but  is  only  a  covenant,  subjecting  the  covenantor  to 
an  action  for  damages.    Though  a  copyholder  may  not  make 
a  lease  to  hold  for  one  year,  and  so  from  year  to  year  during 
his  life,  excepting  one  day  yearly,  &c,  which  will  be  a  for- 
feiture, being  a  mere  invasion.    But  a  licence  to  lease  may  be 
had.    A  woman  who  was  a  copyholder  in  fee  married,  her 
husband  made  a  lease  for  years,  not  warranted  hy  the  custom, 
which  was  a  forfeiture  ;  the  husband  died  ;  and  adjudged  that 
the  lord  shall  not  take  advantage  of  this  forfeiture  after  his 
death,  but  the  wife  shall  enjoy  the  estate.    Cro.  Car.  7*  And 
see  4  Rep.  21—25.  &c. 

Livery  upon  any  conveyance  of  a  copyhold  estate  amounts 
to  a  forfeiture.  And  yet  if  a  copyholder  for  life  surrender  to 
another  in  fee,  this  is  no  forfeiture  ;  for  it  passe th  by  the 
surrender  to  the  lord,  and  not  by  livery. 

If  copyholder  for  life  cut  down  timber- trees,  it  is  a  forfeiture 
of  his  copyhold  ;  though  such  copyholder  may  take  house-bote, 
hedge-bote,  and  plough-botc,  upon  his  copyhold,  of  common 
right,  as  a  thing  incident  to  the  grant ;  if  he  be  not  restrained 
by  custom,  to  take  them  by  the  assignment  of  the  lord  or  his 
bailiff.  Where  a  copyholder  for  life  fells  timber-trees,  the  lord 
may  take  them,  and  the  estate  is  forfeited  ;  but  if  under-lessee 
for  years  of'  a  copyholder  cut  down  timber,  this  shall  not  be  a 
forfeiture  of  the  copyhold  estate,  but  the  lord  is  put  to  his 
action  on  the  case  against  the  lessee.  1  Bulst.  150  .*  Style,  233. 
A  copyhold  granted  to  two  for  their  lives  successively,  where  the 
custom  of  the  manor  is,  that  they  shall  not  fell  trees ;  if  the  first 
copyholder  for  life  cut  down  trees,  &c.,  it  is  not  only  a  forfeiture 
of  his  own  estate  for  life,  hut  of  him  in  remainder.    Moor,  4-9. 

In  other  cases,  a  copyholder  for  life,  committing  waste,  shall 
not  forfeit  the  estate  of  him  in  remainder.  Cro.  FJiz.  880.  If 
copyholder  for  life,  where  the  remainder  is  over  for  life,  com- 
mits a  forfeiture  by  waste,  &c,  he  in  remainder  shall  not  enter, 
but  the  lord.    2  Dan  v.  A  copyholder  committing  waste 

voluntary,  or  permissive,  this  is  a  forfeiture :  voluntary,  as  if 
he  pull  down  any  house,  though  built  by  himself;  lop  trees, 
and  fell  them,  plough  up  meadows,  w  lie  re  by  the  ground  is  made 
worse,  &c.  Permissive,  if  he  suffer  the  roof  of  the  house  to 
let  in  rain,  or  the  house  to  fall ;  or  if  he  permit  his  meadow- 
ground  to  be  surrounded  with  water,  so  that  it  becomes  marshy, 
or  his  arable  land  to  be  thus  surrounded,  and  become  unprofit- 
able, &e.  ;  these  and  the  like  are  forfeitures.  See  2  Da?iv. 
Ahr.  192, 193.  396.  #c. :  1  Nets.  Abr.  509,  510.  Although 
the  property  in  the  mines  be  in  the  lord,  yet  the  copyholder  has 
a  sufficient  possession  to  maintain  trespass  against  one  who  breaks 
and  enters  the  subsoil,  though  no  trespass  is  committed  on  the 
surface*    Lewis  v.  Brantluvaite,  2  B.     Adol.  k>7. 

If  a  feme  copyholder  for  life  takes  husband,  who  commits 
waste  and  dies,  the  estate  of  the  feme  is  forfeited  ;  though  not 
if  a  stranger  commit  the  waste  without  the  assent  of  the 
husband.  4}  Rep,  37.  Sed  {pi.  the  difference  between  copyholder 
for  life  and  copyholder  in  fee,  in  this  respect ;  unless  waste 
is  distinguished  from  other  forfeitures  ? 

Most  forfeitures  are  caused  by  acts  contrary  to  the  tenure : 
but  a  succeeding  lord  of  a  manor  shall  not  have  any  advantage 
of  a  forfeiture  by  waste  done  by  a  copyholder  in  the  time  of 
his  predecessor.    2  Sid.  8.    But  the  lord  may  seize  copyhold 


land  quousque  in  virtue  of  a  right  which  accrued  to  the  pre- 
ceding lord,  on  default  of  the  heir  coming  in  to  be  admitted. 
1   Barn.  $  Adol.  If  a  present  lord  doth  any  thing 

whereby  he  acknowledges  the  person  to  be  his  tenant  after 
forfeiture,  this  acknowledgement  is  a  continuation  of  his  estate. 
Cokes  Cop.  c.  1 . 

The  lord  may  enter  for  wraste  committed  by  a  copyholder  for 
life,  though  there  be  an  intermediate  estate  in  remainder 
between  the  estate  of  copyholder  for  life  and  the  lord's  rever- 
sion, 2  Maui  #  Seltv.  Rep.  6$.  The  lord  may  have  an  in* 
junction,  and  account  of  waste  in  equity.    3  Meriv.  6*73, 

The  Court  of  Chancery  will  sometimes  relieve  against  a 
forfeiture  for  waste,  and  compel  the  lord  to  re-admit,  on  receiv- 
ing satisfaction  for  the  injury  he  has  sustained.  Such  relief 
is  particularly  given  where  the  waste  is  committed  through 
ignorance,  or  where  the  waste  is  merely  permissive,  and  there 
has  not  been  an  obstinate  perseverance  in  neglecting  to  repair 
after  notice.  1  C.  C.  95  :  Pre.  Ck.  5f)8.  Another  instance  in 
which  relief  against  forfeiture  for  waste  is  said  to  be  proper,  is 
where  the  lessee  of  a  copy  holder  commits  waste  without  hi* 
direction  or  privity.  Toth.  231.  But  in  this  latter  case  it  may 
be  doubted  whether  the  waste  is  a  forfeiture.    See  Mo,  40, 

Also,  when  the  estate  is  forfeited  for  non-payment  of  rent, 
a  fine,  or  such  things,  where  a  value  may  be  set  on  them,  and 
compensation  made  the  lord  on  any  laches  of  time,  the  tenant 
may  be  relieved  :  for  there  the  land  is  but  in  nature  of  a  secu- 
rity for  those  sums.    Preced.  Chan.  56"9.  572. 

A  copyhold  of  inheritance  is  not  forfeited  by  a  conviction 
for  felony  without  attainder,  unless  there  is  a  special  custom 
in  the  manor*  3  B.  Aid.  5 i 0.  A  pardon  restores  a  copy- 
holder who  has  committed  felony  to  his  competency  to  hold 
lands;  and  unless  the  lord  has  seized  the  copyhold,  the  copy- 
holder may  secover  it  on  his  pardon  from  a  person  who  has 
ousted  him.    5  Bant.  $  C.  584>. 

In  ease  of  making  a  leas-  for  years,  without  licence,  and  not 
warranted  by  custom,  found  to  be  forfeiture  at  law,  equity  hu 
nothing  to  do  with  it,  to  give  any  remedy  ;  it  is  like  to  a  feoff- 
ment made,  or  line  levied  by  particular  tenants,  against  which 
there  can  be  no  relief.  Ibid.  574-.  Where  copyhold  lands  are 
purchased  in  fee,  in  trust  for  an  alien,  the  lauds  are  not  st- 
able bv  the  king:  nor  is  the  trust  forfeited  to  him ;  for  if  the 
lands  were  forfeited  as  purchased  for  such  alien,  then  the  lord 
of  the  manor  would  lose  his  fines  and  services,  &e.    Hard.  -KM. 

By  stat.  10  G.  2.  c.  26".  copyhold  estates  of  poor  prisoners 
mav  he  assigned  to  creditors,  and  the  assignees  admitted  by  the 
lord,  on  paying  the  usual  fine  due  on  a  surrender,  &c;  and  see 
stat.  1  G,  3.  c.  17.  §  M.  &s  to  Insolvents. 

The  admission  of  infants  and  feme  coverts  entitled  by  descent, 
or  surrendered  to  the  use  of  a  will,  is  regulated  by  stat  9  G.  h 
c.  And  the  stat.  5  G.  3.  c.  4fi.  (explained  by  0'  G.  3.  c.  49-) 

compels  the  steward  to  receive  the  stamp  duty  on  admission, 
&c,  at  the  same  time  he  receives  the  fees  of  court. 

See  farther  Bac.  Ab.  tit  Copyhold.  (7th  ed.)  Walkmsi 
Treatise  an  Copyholds. 

COPY-R IGHT.  The  exclusive  right  of  printing  and  pub- 
lishing copies  of  any  literary  performance ;  extended  also  to 
music,  engravings,  tSre.    See  tit.  Literary  Property. 

COR  A  AGE,  coraagiwti.]  A  kind  of  extraordinary  impo- 
sition, growing  upon  some  unusual  occasion,  and  seems  to  be 
of  certain  measures  of  corn :  for  corns  tritici  is  a  measure  of 
wheat.    See  Bract,  lib.  2,  c.  Il6:  Numb.  6'.  Numb.  8.  Blount. 

rORAGLK.  A  small  boat  used  by  fishermen  on  some  parts 
of  the  river  Severn,  made  of  an  oval  form,  of  split  sallow  twigs 
interwoven,  and  on  that  part  next  the  water  covered  tffth 
leather,  in  which  one  man,  being  seated  in  the  middle,  will 
row  himself  swiftlv  with  one  hand,  while  with  the  other  he 
manages  his  net  or  fish-tackle;  and,  coming  off  the  water, ,  he 
will  take  the  light  vessel  on  his  back,  and  carry  it  home.  Ihw 
boat  is  of  the  same  nature  as  the  Indian  canoes  :  though  not  01 
the  same  form,  or  employed  to  the  like  use.  But  qucre  li  not 
long  out  of  use  i 
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CORAM  NON  JUDICE,  is  when  a  cause  is  brought  and 
determined  in  a  court  whereof  the  judges  have  not  any  juris- 
diction:  then  it  is  said  to  be  coram  non  judice,  and  void. 
2  Cro.  .351. 

CORBEL  STONES,  are  stones  wherein  images  stand  :  the 
old  English  corbel  was  properly  a  niche  in  the  wall  of  a 
church,  or  other  structure,  in  which  an  image  was  placed  for 
ornament  or  superstition:  and  the  corbel  stones  were  the 
smooth  polished  stones,  laid  for  the  front  and  outside  of  the 
corbels  or  niches.  The  niches  remain  on  the  outside  of  very- 
many  churches  and  steeples  in  England,  though  the  little 
atatues  and  reliques  are  most  of  them  broken  down.  Faroe k. 
Antiq.  575. 

COK1)  OF  WOOD,  is  a  quantity  of  wood  eight  feet  long, 
four  feet  broad,  and  four  feet  high,  ordained  by  the  statute. 

CORDAGE,  Fr.]  Is  a  general  appellation  for  all  stuff  to 
m tike  ropes,  and  for  all  kind  of  ropes  belonging  to  the  rigging 
of  a  ship  ;  it  is  mentioned  in  15  Car.  2.  e.  13.  and  see  stal. 
25  G*  3.  e.  56".  against  frauds  in  the  manufacture  of  cordage  for 
shipping.     See  Sail  Cloth. 

COR  DIN  E  R.    See  Cordwainer. 

CORETES.  From  the  Brit.  Cored,  pools,  ponds,  &c. — 
Et  cum  sitis  piscibus  et  coretibus  anguillarum  et  cum  toto  ter~ 
ritorio  suo.    Du  Fresne. 

COIUUM  FORiSFACERE.  Was  where  a  person  was  con- 
demned to  be  whipped  ;  which  was  anciently  the  punishment 
of  a  servant.  Corimn  pcrderc,  the  same  :  and  eorium  redimere 
is  to  compound  for  a  whipping. 

CORN. 

The  laws  relating  to  the  importation  and  exportation  of  corn 
have  been  heretofore  very  uncertain,  fluctuating,  intricate,  and 
contradictory — the  exportation  at  one  time  not  being  per- 
mitted without  the  royal  licence,  and  being  at  other  times 
encouraged  by  bounties:  the  importation  being  from  time  to 
time  permitted  or  restrained  by  various  acts,  imposing  duties 
and  regulations;  repealed,  altered,  and  re-enacted  on  the  spur 
of  the  occasion. 

The  following  acts  are  at  present  in  force  on  this  subject : — ■ 
By  stat.  11  G.  2.  r.  22.  if  any  person  use  violence  on  another 
person,  to  hinder  him  from  buying  or  carrying  corn  to  any  sea- 
port town,  to  be  transported,  &c.3  he  shall  be  imprisoned  by 
two  justices  for  not  more  than  exceeding  three  months,  and  be 
publicly  whipped,  &c ;  and  committing  a  second  offence,  or 
destroying  granaries  or  corn  in  any  boat  or  vessel,  to  be 
adjudged  a  felon,  and  transported  for  seven  years.  By  this  act 
the  hundred  was  made  liable  to  damages  not  exceeding  100/.; 
hut  this  part  of  the  act  is  repealed  by  7  and  8  G.  4,  c.  27*  See 
tit.  Hundred. 

To  preserve  the  markets  of  corn  uninterrupted,  it  is  enacted 
by  $6  G.  8.  r.  9«  that  persons  hindering  the  buying  of  com,  or 
seizing  it  in  its  progress  from  place  to  place,  shall  be  punished 
by  imprisonment  in  the  house  of  correction,  §  1.  Persons  con- 
victed of  such  offence  a  second  time,  and  persons  destroying 
storehouses  or  carrying  corn  away  therefrom  unlawfully,  are 
punishable  by  seven  years'  transportation,  §  2. 

The  intercourse  of  corn  between  Great  Britain  and  Ireland 
was  regulated  by  various  acts  after  the  Union.  At  length  by 
stat.  36  G.  3.  c.  97.  the  free  interchange  of  every  species  of 
grain  (the  product  of  either  country,  47  G.  3.  c.  7.)  was  per- 
mitted between  the  countries  without  respect  to  the  prices,  and 
without  any  duties  or  bounties. 

By  stat.  54  G«  3.  c.  6'9.  to  permit  the  exportation  of  corn, 
grain,  meal,  malt,  and  flour,  from  any  part  of  the  United 
Kingdom,  without  payment  of  duty  or  receiving  of  bounty,  all 
duties  and  bounties  on  the  exportation  of  corn  are  repealed  ; 
and  it  is  enacted,  that  it  shall  be  lawful  for  any  person  to  export 
at  ail  times  from  any  port  of  the  United  Kingdom,  any  corn, 
&C,  without  the  payment  of  any  duty  of  customs  thereon;  and 
that  no  person  shall  be  entitled  to  any  bounty  upon  or  in  respect 
of  the  exportation  of  any  com,  &c. 


By  stat.  9  G.  4.  c.  fiO.  corn,  grain,  meal,  and  flour,  the 
growth  and  produce  of  any  foreign  country,  or  of  any  British 
possession  out  of  Europe,  is  allowed  to  be  imported  into  the 
United  Kingdom  for  consumption,  upon  payment  of  certain 
duties,  regulated  from  time  to  time  according  to  the  average 
price  of  British  corn  made  up  and  published  in  manner  required 
by  the  act ;  to  be  collected  as  duties  of  customs  under  6  G-  4. 
c-  111.  (sec  tit.  Customs),  and  monthly  accounts  of  all  corn  im- 
ported and  the  duties  paid  are  to  be  published  by  the  commis- 
sioners of  customs.  The  following  tables  show  the  amount  of 
the  duties  on  foreign  wheat,  &c. :  — 

TABLK  I. —  WIT  BAT* 

When  the  average  price  of  British  wheat  [>,Jty, 

is  at  or  above  73,$,  per  qr   1  r,  Od. 

Is  at  72.5.   and    under  73s.  , ,  .   2  8 

8 
8 
8 
8 


i) 


Is  under 


72*. 
71 
70 

69 
6S 

67 
66 
65 
54 
63 
62 

rk 

61 

60 

59 
58 
57 
56 
55 
53 
52 
51 


(3s. 
72 
71 
70 

69 

68 
67 
66 
65 
64 
63 


9 

6 
10 
t& 
L6 
18 

go 

21 

22 
23 
24 


and  not  under  6 1    2.5 

  6"0    26 

  59    27 

  58    28 

  57    29 

  56    30 

  55    31 

  54    32 

  52    33 

  51    34 

  50    35 


And  so  increasing  I*,  in  duty  on  Foreign 
wheat,  for  every  l.r.  decrease  in 
average  price  of  British. 

1.  Duty  on  wheat  imported  from  British 
possessions  abroad  : — When  British 
wheat  is  at  or  above  Qfs   0 

2.  Is  under  6lx,     5 

The  barrel  of  w  beaten  flour  of  \ty6  lbs. 

to  be  in  all  cases  charged  as  38,^  gal- 
lons of  wheat. 

TABLE  II.  RYE,  PEAS,  AND  BEAKS. 

When  the  average  price  of  British  rye, 

&e.  is  at  or  above  46.*.  per  qr   1 

Is  at  45.?.    and   under  46,y   2 

44   ,  45    3 

  44    5 

  43   

  42   

  41   

  40   

........  m   

  38   

  37   

and  not  under  35   

  34   


43 
42 

1  1  41 

2  |40 

39 
38 
3" 
36 

Is  under  36 
35 
34 
33 
32 
31 
30 
29 
28 


26 


33 
32 
31 
30 
29 
28 
27 
26 
25 


6 
K 

9 
1 1 

ii 

14 
15 

16 
18 
19 
21 

22 
24 
25 
27 
28 
30 
31 
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0 
6 
o 
6 
o 
6 

0 
6 
o 
6 
9 

3 
9 
$ 
9 

3 

9 

3 

9 

3 

9 


2  r  2 


CORN. 


And  so  increasing  la.  6d.  in  duty  on 

foreign  rye,  &c.,  for  every  1.9.  decrease 

in  price  of  British. 
L  Duty  on  rye,&c.  imported  from  British 

possessions    abroad: — When    British  Duty. 

rye,  &c,  is  at  or  above  iltf.    0*.  6d. 

2.  Is  under  41*   3  0 


TABLE   III.— BARLEY,  MAIZE,  BUCK-WHEAT, 

When  the  average  price  of  British  barley 

is  at  or  above  41  s.  per  qr.  

Is  at  40,y,   and    under  4-1*.  

$9    40   

38    .39   

37    38   

36    37   

35        .   36   

1  i  34    35   

2/33    34   

Is  under  33    and  not  under  32   

32    31   

31    30   

30    29   

29    28   

28    27   

27    26   

26    25   

25    24   

24    23   

23    22   

22    21   

21    20   

And  so  increasing  1$.  6d.  in  duty  on 
foreign  barley,  for  every  1.9.  decrease  in 
price  of  British. 

Duty  on  barley  imported  from  British 
possessions   abroad  :— When  British 

barley  is  at  or  above  34*  

Is  under  34*  


AND  BU  G. 
Duty, 


0 
10 

4 
10 

4 
10 

4 


10  10 

12  4 

13  10 
15  4 
1(>  10 
IS  4 
19  10 

21  4 

22  10 

24  4 

25  10 
27  4 


28 
30 


1. 


TABLE  IV. 


-OATS. 


When  the  average  price  of  British  oats 

is  at  or  above  31*.  per  qr  

Is  at  30*.   and    under  31*.  


  30 

........  29 

  28 

  27 

  26 

and  not  under  24 
  23 


29 
28 
27 

1  1  26 

2  J  25 
Is  under  25 

24 

23    22   

22    21   

21    20   

20    19   

19    18   

18    17   

And  so  increasing  1*.  6d.  in  duty  on 
foreign  oats,  for  every  1  s,  decrease  in 
price  of  British. 

1.  Duty  on  oats  imported  from  British 
possessions  abroad:  — When  British 
oats  are  at  or  above  25*.  

2.  Are  under  25*.  

181 1  lbs.  of  oatmeal  to  be  in  every  case 
charged  as  a  quarter  of  oats. 


10 

4 


31  10 


o  6 

2  6 


0 

9 

3 
9 

3 

9 

3 


10  9 

12  3 

13  9 

15  3 

16  9 

18  3 

19  9 

21  3 


0  6 
2  0 


By  §  5.  of  the  act  9  G.  4.  c.  6*0.  it  is  enacted,  that  it  shall  not 
lawful  to  import  from  foreign  parts  any  malt  for  home  con- 
niption into  any  part  of  the  United  Kingdom;  nor  to  import 


into  Great  Britain  any  corn  ground  except  wheat-meal,  wheat- 
flour,  and  oatmeal ;  nor  to  import  into  Ireland  for  consumption 
any  com  ground,  on  pain  of  forfeiture  of  any  article  so  illegally 

imported. 

By  §  ?.  of  the  same  act,  if  it  be  made  to  appear  to  the  king  in 
council  that  any  foreign  state  has  subjected  British  vessels  or 
goods  to  higher  duties  or  greater  burthens  than  the  ships  or 
goods  of  any  other  country,  or  has  granted  bounties  on  goods 
the  produce  of  other  nations  (and  not  on  the  British),  in  such 
cases  the  importation  of  corn-meal  or  flour  into  the  United 
Kingdom  from  such  foreign  state  may  be  prohibited. 

The  act  contains  a  series  of  regulations  for  ascertaining  the 
average  price  of  British  corn,  by  means  of  weekly  returns  from 
the  corn-dealers  in  London,  and  about  150  other  cities,  towns, 
and  places  in  England  and  Wales.  (By  §  34.  returns  may  be 
required  from  other  places  in  Great  Britain  or  Ireland  by  order 
in  council,  but  so  as  not  to  aft'eet  the  averages,)  These  returns 
are  made  in  each  place  to  local  inspectors,  and  by  them  trans- 
mitted to  a  comptroller  of  the  returns  in  London,  appointed  by 
the  crown. 

In  London  the  inspectors  are  appointed  by  the  Lord  Mayor 
and  Court  of  Aldermen.  In  Oxford  and  Cambridge  by  the 
Chancellor,  Sec. ;  in  other  corporate  towns  by  the  mayors  and 
justices;  and  in  other  places  by  the  local  justices  of  the  peace 
at  quarter  sessions. 

The  average  from  all  the  returns  received  by  the  comptroller 
in  London  is  to  be  made  up  weekly  by  him  on  the  Thursday  in 
each  week,  from  the  returns  received  in  ihe  week  ending  on  the 
preceding  Saturday  ;  and,  the  average  of  the  five  preceding 
weeks  being  added  to  each  such  weekly  average,  the  whole  is 
divided  by  six,  so  as  to  produce  the  average  price  for  the  j/,r 
weeks  preceding,  by  which  the  duty  is  governed  for  I  lie  week 
ensuing)  arid  so  from  week  to  week;  and  these  averages  ure 
published  in  the  London  Gazette  on  the  Friday  in  every  week. 

The  names  of  the  places  from  which  the  returns  are  to  be 
made  are  stated  in  a  manner  neither  topographical  nor  alpha- 
betical, but  as  if  thrown  together  in  a  bag,  in  §  8.  of  the  act 
from  which  the  following  alphabetical  list  has  been  prepared: — 


Abergavenny 

Alnwick 

Andover 

Appleby 

St.  Austel 

Aylesbury 

Aylesham 

Barnard  Castle 

Barnstaple 

Basingstoke 

Beeeles 

Bedford 

Belford 

Ber  w  i  ck-  on-  T  w  c  e  d 

Beverley 

Birmingham 

Blandford 

Bodmin 

Bolton 

Boston 

Bridgewater 

Bridlington 

Bridport 

Bristol 

Bungay 

Bury  St.  Edmonds 

Cambridge 

Canterbury 

Cardiff 

Carlisle 

Carmarthen 

Carnarvon 


Chard 

Chelmsford 

Chepstow 

Chester 

Chichester 

Cirencester 

Coekermouth 

Colchester 

Coventry 

Darlington 

Dart  ford 

Denbigh 

Derby 

Dereham  (East) 
Diss 

Dorchester 

Durham 

Egremont 

Ely 

Exeter 

Fakenhain 

Fareham 

Four-lane  Ends 

Fro  me 

Gainsborough 

G  lan ford  Bridge 

Gloucester 

Guildford 

Hadleigh 

Harleston 

Havant 

Haverfordwest 


H  els  tone 

Hertford 

I  lex  ham 

Holt 

Howden 

Hull 

Huntingdon 

Ipswich 

Kingsbridge 

Kirk  by  in  Kendal 

Lancaster 

Launceston 

Leeds 

Leicester 

Lewes 

Lincoln 

Liverpool 

London 

Lowestoft 

Louth 

1  ..ynn 

Maidstone 

Malton  (New) 

Manchester 

Middle  wich 

Monmouth 

Morpeth 

N  ant  wich 

Newark 

Newcastle-on-Trne 

Newport 
Northampton 


COR 


Norwich 

Nottingham 

Oxford 

Pen  rith 

Plymouth 

Portsmouth 

Pontypool 

Preston 

Reading 

Redruth 

Ring  wood 

Roys  to  n 

Rum  ford 

Rye 

Shaston 

Sheffield 

Sherborne 

Sleaford 


Southampton 

Spalding 

Stamford 

Stockton 

Stowmarket 

Stow- on  the -Wold 

Sudbury 

Sunderland 

Taunton 

Tavistock 

Tetbury 

Tewkesbury 

Thetford 

Tptnesa 

Truro 

Ul  version. 

Lx  BRIDGE 
Wakefield 


Walsbam  (North) 

Walsingham 

Wareham 

Warminster 

Warrington 

Wat  ton 

Wells 

Whitby 

Whitehaven 


W 


gan 


Winchester 
Windsor 
Wisbeaeh 
Woodbridge 
Worcester 
Wrexham 
Yarmouth 
York. 


CORN  AGE,  cornagium,  from  the  Lat.  cornu,  a  horn.]  A 
kind  of  tenure  in  grand  serjeanty  ;  the  service  of  which  was 
to  blow  a  horn  when  any  invasion  of  the  Scots  was  perceived  : 
and  by  this  tenure  many  persons  held  their  lands  Northward, 
about  the  wail  commonly  called  the  Picts  Wall.  Cambd. 
Britan*  @0Q.  This  old  service  of  horn-blowing  was  afterwards 
paid  in  money,  and  the  sheriffs  accounted  for  it  under  the  title 
of  Comagium.—  Sir  Edward  Coke  in  his  first  Institute,  p.  3  07, 
says,  carnage  is  also  called  in  the  old  books  Horugeld  ;  but  they 
seem  to  differ  much.    See  Homegeld. 

CORNARE.    To  blow  in  the  horn. — Mall.  Paris,  p.  181. 

CORN-RENTS.  By  stat.  18  KHz.  $6,  on  college  leases, 
one  third  of  the  old  rent  shall  be  reserved  in  wheat  or  malt,  &c., 
the  invention  of  Lord  Treasurer  Burleigh,  and  Sir  Thomas 
Smithy  who  observed  the  value  of  money  to  sink  much,  and  the 
price  of  provisions  to  rise  greatly,  on  our  communications  with 
the  Indies:  and  therefore  devised  this  method  for  upholding 
the  revenues  of  the  colleges.    2  Cow.  322. 

CORNWALL.  A  royal  duchy,  the  revenues  of  which 
belong  to  the  Prince  of  Wales,  for  the  time  being,  abounding 
with  mines,  and  having  sfaunartf  courts,  Sec.  It  yields  a  great 
revenue,  and  is  held  by  a  particular  tenure.  Several  acts  have 
been  from  time  to  time  passed  for  regulating  the  granting  of 
leases,  &c  See  21  Jac.  L  c.  29  :  1  Car.  L  c.  2.  See  stat.  13 
Car.  L  c  4 :  6  Anne,  c.  52 :  12  Anne,  c.  25 :  24  G>  2.  c,  50: 
10  G.  2.  c.  2Q.  §  9,  10,  11:  33  G.  2.  c.  10:  33  G-  3,  c.  78: 
50  G.  3.  c.  6:  3  G-4.  c.  78:  5  G.  4.  c.  78.  As  to  holding 
the  assizes  at  Launeeston,  or  elsewhere,  see  1  G,  L  si.  2.  c.  45. 
See  tit.  King, 

CORODY,  cororfiitftt.]  Signifies  a  sum  of  money,  or  allow- 
ance of  meat,  drink,  and  clothing  due  to  the  king  from  an 
abbey,  or  other  house  of  religion,  whereof  he  was  founder, 
towards  the  sustentation  of  such  a  one  of  his  servants  as  he 
thought  fit  to  bestow  it  upon.  The  difference  between  a  corodif 
and  a  pension  seems  to  be,  that  a  corody  was  allowed  towards 
the  maintenance  of  any  of  the  king's  servants  in  an  abbey  :  a 
petition  is  given  to  one  of  the  king's  chaplains,  for  his  better 
maintenance,  till  he  may  be  provided  of  a  benefice.  And  as  to 
both  these,  sue  Fitz  Sat.  Br.  fol.  250.  where  are  set  down  all 
the  corodies  and  pensions  that  our  abbeys  when  they  were 
standing  were  obliged  to  pay  to  the  king. 

Corody  is  ancient  in  our  laws :  and  it  is  mentioned  in 
Staundf.  Prwrog.  44*  And  by  the  stat.  of  IVeshn  2.  c.  25.  it  is 
ordained  that  an  as>ize  shall  lie  for  a  corody.  It  is  also  apparent 
by  stat.  34  and  55  II.  S.  c.  26.  that  corodies  belonged  somerimes 
to  bishops,  and  noblemen,  from  monasteries :  and  in  the  New 
Terms  of  Law,  it  is  said  that  a  corody  may  be  due  to  a  common 
person,  by  grant  from  one  to  another  ;  or  of  common  right  to 
him  that  is  a  founder  of  a  religious  house,  not  holden  in  Frank- 
almoign e  ;  for  that  tenure  was  a  discharge  of  all  corodies  in 
itself :  by  this  book  it  likewise  appears,  that  a  corody  is  either 
certain  or  uncertain,  and  may  not  be  only  for  life  or  years,  but 


in  fee.  Terms  de  la  Ley.  2  Inst.  630.  See  the  Motmsticoti 
Anglieanum  for  the  form' of  a  gi  ant  of  corody. 

CoRODio  Ha  ben  do.  A  writ  to  exact  a  corody  of  an  abbey 
or  religious  house.    Reg*  Orig.  264. 

CORONA  MALA,  or  MALA  CORONA.  The  clergy 
Who  abused  their  character,  were  formerly  so  called.  Blount. 

CO  IK  > N  A  H  K  V I  LI  I  M .  To  make  one's  son  a  priest. 
Anciently  lords  of  manors,  whose  tenants  held  by  riffenasFc,  did 
prohibit  them  corona  re  fdios,  lest  such  lords  should  lose  a  vil- 
lein by  their  entering  into  holy  orders;  for  ordination  changed 
their  condition,  and  gave  them  liberty,  to  the  prejudice  of  the 
lord,  who  could  before  claim  them  as  his  natives  or  horn  servants. 
Homo  Coronal  us  was  one  who  had  received  the  first  ton  sure  >  as 
preparatory  to  superior  orders  ;  and  the  tansure  was  in  form  of 
a  corona,  or  crown  of  thorns.  Cowel. 

CORONER,  C or 0 nato k ,  a  Corona.^  An  ancient  officer 
at  the  common  law.  Mention  is  made  of  him  in  King  Athel- 
stan's  charter  to  Beverley,  anno  905. 

He  is  called  Coroner,  Coronalor — because  he  hath  principally 
to  do  with  pleas  of  the  crown,  or  such  wherein  the  king  is  more 
immediately  concerned.  2  Inst.  31:4  Insi.  27 L  And  in  this 
light  the  Lord  Chief  Justice  of  the  King  s  Bench  is  the  prin- 
cipal coroner  in  the  kingdom,  and  may  (if  he  pleases)  exercise 
the  jurisdiction  of  a  coroner  in  any  part  of  the  realm.  4  Rep.  57. 
But  there  are  also  particular  coroners  for  every  county  of 
England ;  usually  four,  but  sometimes  six,  and  sometimes 
fewer.  F.  N.  B.  1 6*3.  This  office  is  of  equal  antiquity  with 
that  of  sheriff,  and  was  ordained  together  with  him  to  keep 
the  peace,  when  the  carls  gave  up  the  wardship  of  the  county. 
Mirrort  v.  L  §  3. 

I,  His  Eection  and  Removal. 
II.  1.  His  Pone  r  and  Duly;  2   His  Fees 'for  the  Execution 
of  /lis  Did  if  ;    3.  His  Punishment  for  (he  Breach 
of  it;   and  4.  His  Removal. 

I.  His  Election  and  Removal. — Hk  is  still  chosen  by  all 
the  freeholders  in  the  couuty-eotut ;  as,  by  the  policy  of  our 
ancient  laws,  the  sheriff  and  conservators  of  the  peace,  and  all 
other  officers  were  who  were  concerned  in  matters  that  affected 
the  liberty  of  the  people ;  2  Inst.  558  ;  and  as  verderors  of 
the  forests  still  are,  whose  business  it  is  to  stand  but  ween  the 
prerogative  and  the  subject  in  the  execution  of  the  forest  laws. 
For  this  purpose  there  is  a  writ  at  common  law  de  corona  tore 
eligendo,  F.  N.  B.  163.  in  which  it  is  expressly  commanded  the 
sheriff,  "quod  talcm  eligi  facial,  qui  melius  el  sciai,  et  vclit,  el 
possit,  officio  Uli  intendcre."  See  post.  And  in  order  to  effect 
tliis  the  more  surely,  it  was  enacted  by  stat.  U  estm.  1.  3  Ed.  1. 
c.  10.  that  none  but  lawful  and  discreet  knighls  should  be 
chosen;  and  there  was  an  instance  in  the  5  Edward  III.  pfa 
man  being  removed  from  this  office  because  he  was  onTy  a  mer- 
chant. 2  Inst.  32.  But  it  seems  it  is  now  sufficient  if  a  man 
hath  lands  enough  to  he  made  a  knight  (which  by  the  stafutuw 
de  mililihus,  1  Ed.  II.  were  lands  to  the  amount  of  20/,  per 
annum ;)  whether  he  be  really  knighted  or  not.  F.  N.  B.  \63,  4. 
For  the  coroner  ought  to  have  an  estate  sufficient  to  maintain  the 
dignity  of  his  office,  and  answer  any  fines  that  may  be  set  upon 
him  for  his  misbehaviour.  Ibid.  And  if  he  hath  not  enough 
to  answer,  his  fine  shall  be  levied  on  the  county,  as  the  punish- 
ment for  electing  an  insufficient  officer.  Mirror,  c.  I.  §  3. 
2  Inst.  175.  Now  indeed,  through  the  culpable  neglect  of 
gentlemen  of  property,  this  office  has  been  suffered  to  fall  into 
disrepute,  and  get  into  low  and  indigent  hands;  so  that 
although  formerly  no  coroners  would  condescend  to  be  paid  for 
serving  their  country,  and  they  were  by  the  aforesaid  stat, 
Wesifn.  I.  expressly  forbidden  to  take  a  reward,  under  pain  of 
great  forfeiture  to  the  king;  vet  for  many  years  past  they  have 
only  desired  to  be  chosen  for  the  sake  of  their  perquisites :  being 
allowed  fees  for  their  attendance.    See  post,  II.  % 

By  stat.  28  Ed.  3.  c.  6.  it  is  enacted  "  That  all  coroners  of 
the  counties  shall  be  chosen  in  the  full  counties  of  the  most 
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meet  and  lawful  people  that  shall  be  found  in  the  same  coun- 
ties, to  execute  the  said  office :  saved  always  to  the  king  and 
other  lords,  who  ought  to  make  such  coroners  their  seignories 
and  franchises." 

The  oaths  of  allegiance,  supremacy,  and  abjuration,  are  to 
be  taken,  and  then  the  oaths  of  office :  when  the  coroner  is 
elected,  and  sworn  into  his  office,  he  is  to  remember  the  qualifi- 
ration  acts,  and  in  due  time,  to  take  the  sacrament  and  oaths 
of  abjuration.    Impetus  Shcrijf. 

The  coroner  should  also  within  six  months  after  his  election, 
make  and  subscrihe  the  declaration  required  by  the  stat.  9  G.  4. 
c.  17.  ^  2,  5.  which  may  he  done  either  in  the  Court  of  Chan- 
cery or  King's  Bench,  or  at  the  quarter  sessions  of  the  county. 

Some  doubts  and  difficulties  which  existed  as  to  the  election 
of  coroners  (England  and  Wales),  arc  obviated  by  Stat. 
58  G.  3.  c.  95.  by  which  it  is  enacted  that  the  sheriff  shall  hold 
his  county -court  for  the  election  of  coroners,  at  the  usual  place 
of  election,  at  the  county-court  next  after  receipt  of  the  writ 
de  coronatore  etigrndo,  (or  within  fourteen  days  after,  if  the 
court  falls  within  sis  days  of  the  receipt  of  the  writ,  or  upon  the 
same  day,  giving  ten  days1  notice.  That  if  the  election  is  not 
determined  on  view,  a  poll  sit  all  be  taken,  which  shall  be 
determined  within  ten  days.  That  the  voters  (if  required) 
shall  swear  that  they  are  bonajide  freeholders  (but  the  amount 
of  the  freehold  is  not  specified).  That  mortgagors  or  cestui  que 
trusts  shall  vote  (unless  the  mortagee  or  trustee  be  in  actual 
possession,  who  may  then  vote).  That  freeholds  shall  not  be 
split  by  conveyance  for  creating  votes:  and  that  the  expences 
of  the  poll  shall  be  defrayed  by  the  candidates. 

Where  a  sheriff  having  received  the  writ  for  the  election  of  a 
coroner  more  than  six  days  before  the  next  county  court,  did  not 
at  that  court  proceed  to  the  election,  but  there  gave  notice  that 
the  election  would  take  place  at  a  court  to  be  holdcn  by  ad  journ- 
ment fourteen  days  after,  held  (by  the  Lord  Chancellor  and 
the  Justices  of  K.  B.  &  C.  P.)  that  the  election  at  such  adjourned 
court  was  void,  as  not  being  in  conformity  with  the  writ. 
.)8  G.  3.  !>.  A'^.s.v.  -1.75. 

The  coroner  is  chosen  for  life:  and  his  office  docs  not  deter- 
mine by  death  of  the  king,  3  Salk.  100.  but  may  be  removed, 
by  either  being  made  sheriff",  or  chosen  verderor,  which  are 
offices  incompatible  with  the  other :  or  by  the  kin g*s  writ  de 
coronaiore  exonerando,  for  a  cause  to  be  therein  assigned  :  as 
that  he  is  engaged  in  other  business,  is  incapacitated  by  years, 
or  sickness,  hath  not  a  sufficient  estate  in  the  county,  or  lives 
in  an  inconvenient  part  of  it.  F.  N.  li.  163,  4.  See  post.  And 
by  stat.  25  G.  2.  c.  20.  extortion >  neglect,  or  misbehaviour,  are 
also  made  causes  of  removal.    See  post,  IL  3. 

There  are  special  coroners,  within  divers  liberties,  as  well  as 
the  ordinary  officers  in  every  county :  as  the  Coroner  of  the 
Verge,  which  is  a  certain  compass  about  the  king's  court ;  who 
is  likewise  called  Coroner  of  the  King's  Household.  Cromp. 
Juris.  \ni 

The  king's  coroner  shall  execute  his  office  within  the  verge. 
St  at.  32  II.  8.  c.  10-  §  7.  Some  corporations  and  colleges  are 
licensed  by  charter  to  appoint  their  coroners  within  their  own 
precincts.  4t  Inst.  271.  For  what  arises  on  the  high  sea,  we 
read  of  coroners  appointed  by  the  king  or  his  admiral.  L2  Hale  s 
HisL  P.  C.  53*    See  post,  Coroner  of  ike  Kings  Household. 

It  is  said  coroners  are  of  three  kinds.  1.  By  virtue  of  an 
office-    2.  By  charter  or  commission.    3.  By  election. 

1.  The  Chief  Justice  of  K.  B. — 2.  The  Lord  Mayor  of 
London  is  by  charter  18  Edward  IV.  Coroner  of  London,  See 
jmsL — The  Bishop  of  Ely  also  hath  power  to  make  coroners,  by 
a  charter  of  Men.  VII.:  and  there  arc  coroners  of  particular 
lords  of  franchises  and  liberties,  who  by  charter  have  power  to 
create  their  own  coroners,  or  to  be  coroners  themselves,  espe- 
cially in  the  jurisdiction  of  the  Admiralty,  as  well  as  that  of 
the  verge  above  referred  to. — 3.  The  general  coroners  of  coun- 
ties.—See  I  Hale,  52  :  4  Rep.  57:  1  Com.  384. 

The  coroner  of  Portsmouth  has  jurisdiction  on  board  a  man  of 
war  lying  in  Portsmouth  harbour  ;  on  view  of  the  body  of  a  man 


who  had  hanged  himself  on  board  such  vessel ;  for  though  the 
Admiralty  have  a  coroner  of  their  own,  he  never  takes  inquisi- 
tions of  Jelo  de  sc.    Stra.  1097:  And r.  231. 

11.  I.  His  Power  and  Duty. — The  office  of  coroner* 
especially  concerns  the  pleas  of  the  crown  ;  and  thev  are  con- 
servators of  the  peace  in  the  county  where  generally  elected. 
Their  authority  is  judicial  and  ministerial.  Judicial-  where 
one  comes  to  a  violent  death,  and  to  take  and  enter  appeals  of 
murder,  pronounce  judgment  upon  outlawries,  &c.  And  to 
inquire  of  lands  and  goods,  and  escapes  of  murderers,  treasure- 
trove,  wreck  of  the  sea,  deodands,  &c.  The  ministerial  power 
is  where  the  coroners  execute  the  king's  writs,  on  exception  to 
the  sheriff,  as  by  his  being  party  to  a  suit,  kin  to  either  of  the 
parties,  on  default  of  the  sheriff,  &c.  4  Inst.  271 :  1  Plowd.  73. 
And  the  authority  of  coroners  does  not  determine  by  the  demise 
of  the  king.  2  Inst.  1  74. 

Where  coroners  are  empowered  to  act  as  judges,  as  in  taking 
an  inquisition  of  death,  or  receiving  an  appeal  of  felony,  &c, 
the  act  of  one  of  them  is  of  the  same  force  as  if  thev  had  all 
joined;  but  after  one  of  them  has  proceeded  to  act,  the  act  of 
another  of  them  w  ill  be  void :  and  where  they  are  authorised 
to  act  only  ministerially,  in  the  execution  of  a  process  directed 
to  them  upon  the  incapacity  of  the  sheriff,  their  acts  are  void, 
if  they  do  not  all  join.    2  Hawk.  P.  C.  c.  9.  §  45  :  Hob.  70* 

So  that  coroners  as  ministers  must  all  join ;  but  as  judges, 
they  may  divide.  But  two  coroners  ought  to  he  judges  in  re- 
disseisin  ;  and  though  one  serves  to  pronounce  an  outlawry, 
the  entry  ought  to  be  in  the  name  of  all  of  them  :  and  so  of  all 
processes  directed  to  the  coroners.  Slaundf,  53:  Jenk.  Cent.  85. 

If  the  sheriff  is  either  plaintiff  or  defendant,  or  one  of  the 
cognisees,  the  writ  must  be  directed  to  the  coroner.  Cra  Car. 
300.  But  the  coroner  is  not  the  officer  of  B.  R.  but  where  the 
sheriff  is  improper;  not  where  there  is  no  sheriff;  for  if  the 
sheriff  die  the  coroner  cannot  execute  a  writ.  In  case  of  two 
coroners,  if  one  is  challenged,  the  other  may  execute  the  writ, 
&c3  yet  both  make  but  one  officer:  it  is  the  same  with  two 
sheriffs  of  a  city,  Sec.  I  Salk.  144.  A  venire  facias  shall  go  to 
the  coroner,  where  the  sheriff  is  a  party,  or  the  defendant  is  a 
servant  to  the  sheriff,  &c.  But  it  ought  to  be  on  a  principal 
challenge  to  the  favour.  Moort  470. 

If  there  be  two  sheriffs,  and  the  objection  of  interest  applies 
to  one  only,  the  writ  should  be  directed  to  the  other  and  not 
to  the  coroner.    5  M.  $  S\  144:  Jervis  on  Coroners,  p.  33, 

On  defaults  of  sheriffs,  coroners  are  to  impanel  juries,  and 
return  issues  on  .juries  not  appearing,  &c.  As  the  sheriff  in  his 
turn  might  inquire  of  all  felonies  by  the  common  law,  saving 
the  death  of  a  man  ;  so  the  coroner  can  enquire  of  no  felony  but 
the  deat  h  of  a  peison,  and  that  super  visum  corporis.  4  Inst*  271  ■ 
But  in  Northumberland  the  coroner  by  custom  may  inquire  of 
other  felonies.  35  H.  6.  27.  But  without  custom  no  coroner 
is  authorised  to  take  anv  other  inquisition  than  on  death. 
2  Hale,  65,  See  L  eaclts  Hawk.  P.  C,  ii.  c.  9.  §  35.  n.  By 
Magna  Char  la,  cap.  17.  no  sheriff;  &c.  or  coroner  shall  hold 
pleas  of  the  crown:  but  by  stat.  Westm.  \.  3  Ed.  1.  c.  10.  it  is 
enacted,  that  the  coroners  shall  lawfully  attach  and  present 
pleas  of  the  crown  ;  and  that  sheriffs  shall  have  counter- rolls 
with  the  coroners,  as  well  of  appeals  as  of  inquests,  &e* 

Coroners,  before  the  stat.  Magna  Charta,  might  not  only 
receive  accusations  against  offenders,  but  might  try  them:  but 
since  that  statute,  they  cannot  proceed  so  far:  and  appeals 
before  them  are  removeabie  into  B.  R.  &c,  by  certiorari,  & 
rected  to  the  coroners  and  sheriffs,  Sec.  Though  process  may 
be  awarded  by  the  sheriff  and  coroner,  or  the  coroner  only,  in 
the  county-court  on  appeals^  till  the  exigent,  &c.  2  Hawk. 
P.  C.  c.  Q.  §  4L 

By  the  stat.  de  officio  coronatoris,  4  Ed.  1 .  st.  2.  the  coroner 
is  to  go  to  the  place  where  any  person  is  slain  or  suddenly  dead, 
and  shall  by  his  warrant  to  the  bailiffs,  constables,  Sec*,  summon 
a  jury  out  of  the  four  or  five  neighbouring  towns,  to  make 
inquiry  upon  view  cf  the  body;  and  the  coroner  and  jury*  are 
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to  inquire  into  the  manner  of  killing,  and  all  circumstances 
that  occasioned  the  party's  death  ;  who  were  present,  whether 
the  dead  person  was  known,  where  he  lay  the  night  before,  &fc 
Examine  the  hotly  if  there  be  any  signs  of  strangling  about 
the  neck,  or  of  cords  about  the  members,  &e.  Also  all  wounds 
might  to  be  viewed  and  inquiry  made  with  what  weapons,  &c. 
And  the  coroner  may  send  his  warrant  For  witnesses,  and  take 
their  examination  in  writing:  and  if  any  appear  guilty  of  the 
murder,  he  shall  inquire  what  goods  and  lands  he  hath  :  and 
then  the  dead  body  is  to  be  buried.  A  coroner  may  likewise 
commit  the  person  to  prison  who  is  by  his  inquisition  found 
guilty  of  the  murder;  and  the  witnesses  are  to  be  bound  by 
recognizance  to  appear  at  the  next  assizes,  &c. 

When  the  jury  have  brought  in  their  verdict,  the  coroner  is 
to  inroll  and  return  the  inquisition,  whether  it  be  brought  in 
murder,  manslaughter,  \c\,  to  the  justices  of  I  he  next  "gaol- 
delivery  of  the  county,  or  certify  it  into  B.  where  the  mur- 
derers shall  be  proceeded  against.  c2  Rol.  Abr.  32.  Upon  an 
inquisition  taken  before  the  coroner,  he  must  put  into  writing  I 
the  effect  of  the  evidence  given  to  the  jury  before  him ;  and  1 
bind  them  to  appear,  &c,  which  is  to  be  certified  to  the  court 
with  the  inquisition  :  and  for  neglecting  it  the  coroner  shall  be 
fined.     1  and  2  P.  M.  c.  13:  1  Lit.  Mr.  :i 1 7- 

By  stat.  7  O.  4,  c.  64.  §  4.  every  coroner  upon  inquisition 
taken  before  him  for  manslaughter,  murder,  or  for  being 
accessary  to  murder  before  the  fact,  shall  put  the  evidence  in 
writing,  and  hind  the  witnesses  by  recognizance  to  appear  at 
the  next  court  of  over  and  terminer,  or  gaol  delivery,  or  supe- 
rior criminal  court  of  a  county  palatine  or  great  sessions,  and 
certify  and  subscribe  the  evidence,  recognizances,  and  inquisi- 
tion, and  deliver  the  same  to  the  proper  officer  of  the  court 
before  the  opening  of  the  court :  and  by  §  5.  coroners  neglect- 
ing such  duties  may  l>e  fined. 

A  coroner  is  not  hound  t\v  officio  to  take  an  inquisition,  but 
must  be  sent  for.  I  Sulk.  377.  The  coroner  has  a  discretion 
as  to  admitting  or  excluding  persons  from  his  court.  If  he  acts 
corruptly  or  maliciously,  he  is  liable  to  a  criminal  information  ;  1 
but  as  he  is  a  judge  of  record  an  action  does  not  lie  against  him 
for  turning  a  person  out  of  a  room  when  he  was  about  to  make 
an  inquisition.    Garneil  v.  F  errand,  6  Barn.  $  Cres.  Oil. 

The  words  "  suddenly  dead,"  are  not  to  be  understood  of 
a  fever,  apoplexy,  eve,  and  ought  not  in  such  cases  to  intrude 
into  private  families;  and  death  by  a  kick  of  a  horse  is  not  a 
case  for  an  inquest:  violent  and  unnatural  deaths  are  what 
the  law  intends.    See  1 1  East,  2CZ{). 

The  word  Murdravit  is  not  necessary  in  a  coroner's  inquisi- 
tion of  Jelo  de  se  J  though  it  is  in  an  indictment  for  killing  j 
another  person,  i  Salk.  377.  It  is  not  necessary  that  the  [ 
inquisition  be  taken  in  the  place  where  the  body  was  viewed, 
2  Hawk.  P.  C.  c.  {).  §  25.  But  a  coroner  has  no  authority  to 
take  an  inquisition  of  death,  without  a  view  of  the  body  ;  and 
if  the  inquest  be  taken  bv  hi  in  wit  lion  t  such  view,  it  is  void. 
2  Ltv.  140.    See  3  Barn.' Sp  Aid.  260. 

The  coroner  may  in  convenient  time  take  up  a  dead  body 
that  hath  been  buried,  in  order  to  view  it ;  but  if  it  be  buried 
so  long  that  he  can  discover  nothing  from  the  viewing  it,  or  if 
there  be  danger  of  infection,  the  inquest  ought  not  to  be  taken 
by  the  coroner,  but  by  justices  of  peace,  by  the  testimony  of 
witnesses ;  for  none  can  take  it  on  view  but  the  coroner.  J  ho. 
Coron.  I67.  173.  If  the  body  is  buried,  the  town  shall  be 
amerced  :  and  it  shall  be,  if  the  body  is  suffered  to  lie  so  long 
that  it  sinks.  2  Do  nr.  Abr.  20<).  &e.  Where  the  body  hath 
lain  for  some  time,  that  it  cannot  be  judged  how  it  came  by  its 
death,  that  must  be  recorded  ;  that  at  the  coming  of  the 
justices  of  assise,  the  town  where,  &c.  may  be  amerced  011 
sight  of  the  coroner's  rolls. 

A  coroner  may  fmd  any  nuisance  by  which  the  death  of 
a  man  happens :  and  the  township  shall  be  amerced  on  such 
finding.  1  Nets*  Abr.  536.  If  one  is  slain  in  the  day ,  and  the 
murderer  escapes,  the  town  where  done  shall  be  amerced,  and 
the  coroner  is  to  inquire  thereof  on  view  of  the  body.  Slal. 


3  Hen.7.  c.  I.  A  coroner  may  take  an  indictment  upon  view 
of  the  body  ;  as  also  an  appeal,  within  a  year  after  the  death 
of  one  shun.  Wood's  Inst.  4yi.  Hut  a  coroner  super  visum 
corporis,  cannot  make  an  inquisition  of  an  accessary  after  the 
murder  ;  though  he  may  of  accessaries  before  the  fact.'  Moor,  2{). 

Coroners  ought  to  sit  and  inquire  on  the  body  of  everv 
prisoner  that  dies  in  prison.    They  have  no  jurisdiction  within 
the  verge  of  the  king's  courts;  nor  of  offences,  committed  at 
sea,  or  between  high  and  low  water  mark  when  the  tide  is  in ; 
!  though  they  have  in  arms  and  creeks  of  the  sea.    3  Inst,  154; 
I  See  ante,  I.  ad  Jin  em. 

Where  a  coroner's  inquest  is  quashed,  he  must  take  a  new 
one  super  visum  corporis.    And  a  coroner  may  attend  and 
amend  his  inquisition  in  matters  of  form  :  but  if  he  misbehaves 
himself,  and  a  melius  inquirendum  is  granted  upon  it,  that 
inquisition  must  be  taken  by  the  sheriff's  or  commissioners, 
upon  affidavits,  and  not  super  visum  corporis;  because  none  but 
a  coroner  can  take  inquisition  super  visum,  Sec,  and  he  is  not  to 
I  be  trusted  again.    1  Salk.  1 90;  2  Danv.  Abr.  2 JO.  See 
3  Barn.  Sf  A.  260.  A  coroner's  inquest  was  quashed  for  omitting 
;  to  state  the  place  where  the  death  happened,  or  where  the  body 
!  was  buried,  and  for  omitting  the  names  of  the  jurors  on  the 
body,  and  because  they  had  subscribed  with  the  initials  only  o 
their  christian  names.    Res  v.  EveU,  6  Barn.  §  C.  247. 

A  coroner's  inquisition  being  final,  the  coroner  ought  to 
hear  council  and  evidence  on  buth  sides.  2  Sid.  <)0.  101.  The 
coroner  must  admit  evidence,  as  well  against  the  king's  interests, 
as  for  it;  but  it  hath  been  held,  that  if  a  person  be  killed  by 
another,  and  it  is  certainly  known  that  he  did  it,  the  coroner's 
jury  are  to  hear  the  evidence  only  for  the  king,  and  inquire 
whether  the  killing  were  by  malice  or  without  malice,  &e. 
Per  Hale,  C.J.  Where  a  coroner  would  not  admit  of  evidence 
against  the  king,  to  prove  a  jelo  de  se  to  be  ?ton  compos 
mentis,  his  inquisition  was  set  aside:  and  a  new  inquisition 
taken,  whereby  it  was  found  that  the  party  was  non  compos. 

2  Hale's  Hist.  P.  (  '.  fjO.  If  there  he  an  inquisition  of  man- 
1  slaughter  or  murder,  and  also  an  indictment  by  the  grand  jury 

against  one,  and  he  is  arraigned,  and  found  Not  Guilty  on  the 
I  indictment ;  here  it  is  necessary  to  quash  the  coroner's  inqui- 
sition, or  to  arraign  the  party  upon  it,  and  acquit  him  on  that 
also:  for  otherwise  it  stands  as  a  record  against  him,  whereon 
he  may  possibly  be  outlawed.  2  Hale,  65.  And  where  a 
person  found  guilty  by  the  coroner's  inquest,  pleads,  and  is 
acquitted  by  the  petit  jury  ;  they  must  give  in  who  it  was  that 
killed  the  man,  which  serves  as  an  indictment  against  that 
other  person  ;  ami  it'  they  cannot  tell  who,  they  may  mention 
some  fictitious  name.  Ibid. 

The  Court  of  K.  B.  granted  a  criminal  information  for 
publishing  in  a  newspaper  a  statement  of  the  evidence  given 
before  a  coroner's  jury,  accompanied  with  comments;  although 
the  statement  was  correct,  and  it  was  not  found  that  the  party 
1  had  anv  malicious  motive  in  the  publication.  R.  v.  Fleet, 
1  Barn  $  A.  379. 

It  is  a  misdemeanor  and  indictable  to  bury  a  dead  body, 
liable  to  the  coroner's  inquest,  without  sending  for  the  coroner, 
j  1  Salk.  377. 

1      2.  Bis  Fees  for  the  Execution  of  his  Duty. — By  the  smt. 

3  Ed.  1.  c  10.  coroners  shall  demand  or  take  nothing 
for  doing  their  office:  and  by  the  ancient  Jaw  of  England, 
none  having  any  office  concerning  the  administration  of  justice 
could  take  any  fee  for  doing  his  office ;  and  therefore  tins 
statute  was  only  in  affirmance  of  the  common  law.  By  stat. 
3  H.  7*  c.  1.  upon  an  inquisition  taken  on  view  of  the  body, 
the  coroner  shall  have  13s.  4?d.  fee  of  the  goods  of  the 
murderer;  and  if  he  be  gone,  then  out  of  the  amercement  of 
the  town  for  the  escape ;  though  stat.  1  //.  8.  c.  7*  enacts, 
that  where  a  person  is  slain  by  misadventure,  the  coroner  is  to 
take  no  fee,  on  pain  of  40.  Justices  uf  assize  and  of  peace 
have  power  to  inquire  of  and  punish  extortions  of  coroners,  and 
also  their  defaults.    Stat.  Ibid. 

By  the  stat.  25  G.  2.  c.  29.  for  every  inquisition,  not  taken 
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upon  the  view  of  a  body  dying  in  gaol,  which  shall  be  taken 
by  any  coroner  in  any  township  or  place  contributory  to  the 
rates  directed  by  stat.  12  G.  2.  c.  29.  the  sum  of  20s.  s  and  for 
every  mile  which  he  shall  travel  from  the  place  of  his  abode,  the 
farther  sum  of  [)d.  shall  be  paid  him  out  of  the  money  arising 
by  the  said  rates.  And  for  every  inquisition  taken  upon  the 
view  of  a  body  dying  in  gaol,  so  much  money  not  exceeding 
:_>0.s\  shall  he  paid  him  as  the  justices  at  the  sessions  shall  think 
fit  to  allow,  out  of  the  money  arising  from  the  said  rates. 
Provided  that  over  and  above  the  recompence  by  the  statute 
appointed,  the  coroner  who  shall  take  an  inquisition  upon  the 
view  of  a  body  slain  or  murdered,  shall  have  the  fee  of 
13.f.  4</.  payable  by  Stat.  3  Hen.  7*  c.  1.  out  of  the  goods  of 
the  slayer  or  murderer,  or  out  of  the  amercements  upon  the 
township,  if  the  slayer  or  murderer  escape.  Coroners  taking 
farther  fees  guilty  of  extortion. 

Provided  that  no  coroner  of  the  king's  household,  and  of 
the  verge  of  the  king's  palaces,  nor  any  coroner  of  the 
Admiralty,  nor  of  the  County  Palatine  of  Durham,  nor  of  the 
city  of  London  and  borough  of  South  wark,  or  of  any  of  the 
franchises  belonging  to  the  said  city,  nor  any  coroner  of  any 
city,  borough,  town,  liberty,  or  franchise.,  not  con  tributary  to 
the  rates  directed  by  stat.  12  G.  2.  or  within  which  such 

rates  have  not  been  usually  assessed,  shall  be  entitled  to  any 
fee,  recompence,  or  benefit  given  by  this  act. 

Under  this  act  a  coroner  is  not  entitled  to  any  compensation 
for  the  miles  travelled  in  returning  from  faking  an  inquisition. 
II.  v,  Oxfordshire  Just.  2  Barn.  $  A.  203.  And  if  he  holds 
two  or  more  inquisitions  at  the  same  place  he  is  only  entitled 
to  one  sum  of  Qrf.  per  mile  for  travelling  cxpenees.  5  Barn*  Se 
C  430. 

The  coroners  of  franchises  that  do  not  contribute  to  the 
county  rate,  are  not  entitled  to  the  fees  given  by  the  stat. 
25  G  2.  c.  29,  nor  to  any  fees  to  be  paid  by  the  county. 
7  East's  Rep.  52.  A  mandamus  to  the  justices  in  session,,  to 
allow  an  item  of  charge  in  the  coroner's  account,  refused, 
because  the  justices  were  of  opinion  that  under  the  circum- 
stances there  was  no  ground  to  suppose  that  the  deceased  had 
died  any  other  than  a  natural,  though  a  sudden  death,  and 
therefore  that  the  inquisition  had  not  been  duly  taken :  and 
the  Court  of  K.  15.  saw  no  reason  for  interfering  with  that 
judgment.     11  East  s  Hep.  22*). 

Bv  stat.  1  G.  4.  c.  28.  to  regulate  the  fees  payable  to  coro- 
ners in  Ireland  on  attending  inquisitions,  grand  juries  are 
authorised  to  present  five  guineas  for  each  inquest  held,  pro- 
vided the  whole  amount  do  not  exceed  forty  guineas  at  each 
assize. 

S-  Ills  Punishment  for  the  Breach  of  it. — If  a  coroner  be 
remiss  in  coming  to  do  his  office,  when  he  is  sent  for,  &c.,  he 
shall  be  amerced  by  virtue  of  the  above  mentioned  statute 
De  coromdoribus.   8.  P.  C.  51  :  Salk.  877  s  H.  P.  C\  170. 

ff  a  coroner  hath  been  guilty  of  any  corrupt  practice,  bribery, 
(Sec.  in  taking  the  inquisition,  a  melius  inquirendum  may  he 
awarded  for  taking  a  new  one  by  special  commissioners,  &c. 
Coroners  concealing  felonies,  &c.  are  to  be  fined,  and  suffer 
one  year's  imprisonment.  S  Ed,  I.  c.  9*  Also  for  mismanage- 
ment in  the  coroner,  the  filing  of  the  inquisition  may  be  stop- 
ped.  1  Mod.  82.  A  coroner's  inquisition  is  not  traversable  : 
if  it  be  found  before  the  coroner  super  vision  corporis,  that  one 
xv&sfelo  de  se,  the  executors  or  administrators  of  the  deceased, 
it  is  said,  cannot  traverse  ic.  fi  fnst.  55.  But  it  has  been  held 
that  the  inquest,  being  moved  into  B.  R.  by  certiorari,  may  be 
there  traversed  by  the  executor  or  administrator  of  the  deceased. 
2  Hawk.  P.  C*  c*  9-  §  54.  And  it  has  been  adjudged,  that  the 
inquisition  ufjdodcse  is  traversable,  thinighj'usramjccit  is  not, 
2  Leo.  152. 

4.  His  Removal. — If  a  coroner  be  convicted  of  extortion, 
wilful  neglect  of  duty,  or  misdemeanor  in  his  office,  the  court 
before  whom  he  shall  be  so  convicted  may  adjudge  that  he 
shall  be  removed  from  his  office.  See  stat.  25  G.  2.  c.  2,9.  And 
coroners  may  be  removed  by  the  writ  de  corona  tore  exonerando 


for  any  reasonable  cause  assigned  in  the  writ,  and  new  coroners 
be  elected  in  their  stead.  The  writ  is  issued  on  petition  of 
the  freeholders,  and  must  state  the  grounds  of  objection  to  the 
coroner's  continuance  in  his  office,  and  should  he  verified  by 
affidavit.  The  writ  commands  the  sheriff  to  discharge  the 
former  coroner,  on  which  the  writ  de  corona/ore  eligendo  issues, 
In  practice  both  writs  are  issued  together,  but  the  writ  de 
coronatore  exonerando  must  be  executed  first.  ]  Jac  § 
Walk.  45 1 :  Jerrh  on  Coroners,  69. 

For  farther  matter  on  this  subject,  see  2  Hawk.  P.  C.  c.  9. 
thioughout,  and  Jervis  on  Coroners. 

Coroner  or  tiik  Kings  Household,  hath  an  exempt 
jurisdiction  within  the  verge,  which  the  coroner  of  the  county 
cannot  intermeddle  with  ;  as  the  coroner  of  the  king's  house 
may  not  intermeddle  within  the  county  out  of  the  verge 
2  Hawk.  P.  C.  c.  9-  §  15* — If  an  inquisition  be  found  before 
the  coroner  of  the  county,  and  the  coroner  of  the  verge,  where 
the  homicide  was  committed  in  the  county,  and  it  is  so  entered 
and  certified,  it  will  be  error.  4  Rep.  45.  But  if  murder  he 
committed  within  the  verge,  and  the  king  removes,  before  anv 
indictment  taken  by  the  coroner  of  the  king's  household ;  the 
coroner  of  the  county  and  the  coroner  of  the  king's  house  shall 
inquire  of  the  same.  And  according  to  Sir  Edward  Coke,  the 
coroner  of  the  count v  might  inquire  thereof  at  the  common 
law,  2  Hawk.  P.  C.  c.  9-  §  13:  2  Inst,  550,  If  the  same 
person  be  coroner  of  the  county,  and  also  of  the  king's  house, 
an  indictment  of  death  taken  before  him  as  coroner,  both  of 
the  king's  house,  and  of  the  county,  is  good.  4  Rep,  4ti: 
2  Inst.  134. 

By  the  stat.  S3  II.  8.  c.  12.  §  1.  3.  it  is  ordained,  that  all 
inquisitions  made  upon  the  view  of  persons  slain  within  any 
of  the  king's  palaces  or  houses,  or  any  other  house  or  hornet 
whetvin  his  majesty  shall  happen  to  he  abiding  in  ft  is  royal 
person,  shall  be  taken  hy  the  coroner  for  the  time  being  of  the 
king's  household,  wit/tout  any  assistance  of  another  coroner  of 
am)  shire  within  this  realm;  by  the  oaths  of  twelve  or  more  of 
fhe  yeoman  officers  of  the  king's  household,  returned  by  the  ftvo 
clerks  controllers,  the  clerks  of  the  checks,  and  the  clerks  marshal, 
or  one  of  them,  of  the  said  household,  to  whom  the  said  coroner 
of  the  household  shall  direct  his  precept ;  and  the  said  coroner 
shall  ceriij  'jf  under  his  seal,  and  the  seals  of  such  persons  as  shall 
be  sworn  before  hint,  all  such  inquisitions  before  the  master  or 
lord  steward  of  the  household  ;  who  hath  the  appointment  of 
such  coroner,  Sec. 

Coroner  of  London,  By  the  charter  of  King  Edward  IV. 
the  mayor  and  commonalty  of  London  may  grant  the  office  of 
coroner  to  whom  they  please  ;  and  no  other  coroner  hut  he  that 
belongs  to  the  city,  shall  have  any  power  there.  Also  the 
lord  mayor,  &c.  may  choose  two  coroners  in  South  work.  When 
any  one  is  killed,  or  comes  to  an  untimely  death  in  London, 
the  coroner  upon  notice  shall  attend  where  the  body  is,  and 
forthwith  cause  the  beadles  of  the  ward  to  summon  a  jury  to 
make  the  necessary  inquiry,  how  such  person  came  by  his 
death:  and  after  inquisition  taken  he  shall  give  a  certificate 
to  the  church-warden,  clerk,  or  sexton  of  the  parish,  to  the  in- 
tent the  corpse  may  be  buried.  The  coroner's  fees  here 
formerly  amounted  to  25s. ,  now  to  above  double  that  sum ; 
unless  the  friends  of  the  deceased  are  poor,  and  then  he  shall 
execute  his  office  for  nothing,    ('it.  Lib.  46',  47- 

What  anciently  belonged  to  coroners,  you  may  read  at  large 
in  Braclon,  lib.  3.  tract.  2.  c.  5,  6,  7,  atid  8  :  Britton,  c.  1 :  and 
Fleta,  lib.  1.  c.  18. 

Coronatore  Elkjkndo,  A  writ  which  lies  on  the  death 
or  discharge  of  any  coroner,  directed  to  the  sheriff  out  of  the 
Chancery,  to  call  together  the  freeholders  of  the  county,  lor 
the  choice  of  a  new  coroner ;  and  to  certify  into  the  C  hancery 
both  the  election  and  the  name  of  the  party  elected,  and  also  to 
give  him  his  oath,  &c.  Keg.  Grig.  1 77:  F.  N.  B.  U)S.  See 
tit.  Coroner:  and  Jervis  on  Coroners. 

(  okoxatouk  Exonkrando.    A  writ  for  the  discbafge 
a  coroner,  for  negligence,  or  insufficiency  in  the  discharge  01 


C  O  11 


h\s  duty  !  and  where  coroners  are  so  far  engaged  in  anv  other 
public  business,  that  they  cannot  attend  the  office,  or  If  they 
are  disabled  by  oM  age  or  disease  to  execute  it,  or  have  not 
sufficient  lands,  &c,  they  may  be  discharged  bv  this  writ 
2  lust,  m  :  2  Hawk.  P.  C.  c.  <).  §  12.  But  if  any  such  writ 
be  grounded  on  an  untrue  suggestion,  the  coroner  mav  procure 
■  commission  from  the  Chancery  to  inquire  thereof;  and  if  the 
suggestion  Ik;  disproved,  the  king  may  make  a  supersedeas  to 
the  sherirf,  that  he  do  not  remove  the  coroner;  or  if  he  have 
removed  him,  that  he  suffei  him  to  execute  the  office.  Re*. 
Ortg.  1 77,  1 78  :  F.  AT.  B.  1 64.  See  tit.  Coroner.  As  also  tfie 
coroner's  is  an  office  of  freehold,  the  Court, of  Chancerv,  with 
Whom* the  power  of  granting  this  writ  resides,  will  not  suffer 
it  to  issue,  unless  on  affidavit,  that  the  defendant  has  hern 
served  with  notice  of  the  petition  for  it.  3  Atk.  1 84.  And  on 
an  election  of  a  new  coroner  by  a  majority  of  the  freeholders, 
the  power  and  authority  of  the  old  one  is  ipso  facto  extin- 
guish d.    See  tit.  Coroner:  and  Jervis  on  Coroners, 

CO  HO  N't.,  IV.]  All  matters  of  therms  were  heretofore 
reduced  to  this  law  head  or  title;  they  are  the  things  that 
concern  treason,  felony,  and  divers  other  offences,  by  the 
common  law,  and  hy  statute.    SJtep.  Epit.  36*7- 

CORPORAL  OATH,  And  how  it  is  administered.  See 
tit.  Oath. 

CORPORATION. 

ConroRATio,]  A  body  politic  or  incorporate ;  so  called  as 
the  persons  composing  it  are  made  into  a  body,  and  of  capacity 
to  take  and  grant,  ike.  Or,  it  is  an  assembly  and  joining  toge- 
ther of  many  into  one  fellowship  and  brotherhood,  whereof 
one  is  head  and  chief,  and  the  rest  are  the  budy ;  and  this  head 
and  body  knit  together  make  the  corporation;  also  it  is  con- 
stituted of  several  members,  like  unto  the  natural  body,  and 
framed,  by  Jiclion  of  law,  to  endure  in  perpetual  succession. 

With  respect  to  corporations,  or  communities  of  old,  the 
forming  of  cities  into  communities,  corporations,  or  bodies 
politic,  and  granting  them  the  privilege  of  municipal  jurisdic- 
tion, contributed  more  than  any  other  anise  to  introduce 
regular  government,  police,  and  arts,  and  to  diffuse  them  over 
Europe.  Louis  the  Gross,  in  France,  to  counterbalance  his 
potent  vassals,  conferred  new  privileges  on  ihe  towns  situated 
within  his  domaine,  called  charters  of  commnuily,  and  formed 
the  inhabitants  into  corporations,  or  bodies  politic,  to  be 
governed  by  a  council  and  magistrates  of  their  own  nomination. 
About  the  same  period  the  great  cities  in  Germany  began  to 
acquire  like  immunities;  and  the  practice  quickly  spread  BVer 
Europe,  and  was  adopted  in  Spain,  England,  Scotland,  and  all 
the  other  fetidal  kingdoms.  Robertson's  Hist.  Emp.  C.  F.  1  v. 
32.  34.  &c 

Of  corporations  some  arc  sole,  some  aggregate :  sole,  when  in 
one  single  person,  as  the  king,  a  bishop,  dean,  Sec.  Aggregate, 
which  is  the  most  usual,  consisting  of  many  persons,  as  major 
and  commonalty,  dean  and  chapter,  &c.  Likewise  corporations 
ate  spiritual  or  temporal;  spiritual,  of  bishops,  deans,  arch- 
deacons, parsons,  vicars,  &c  Temporal,  of  mayors,  common- 
alty, bailiffs  and  burgesses,  &c  Some  corporations  are  of  a 
mixed  nature,  composed  of  spiritual  and  temporal  persons,  FUch 
as  heads  of  colleges  and  hospitals,  eve.  All  corporations  are 
fctid  to  be  ecclesiastical,  or  lay. 

Lay  corporations  are  of  two  sorts,  civil  and  eleemosynary. 
The  civil  are  such  as  are  erected  for  a  variety  of  temporal 
purposes.  The  king,  for  instance,  is  made  a  corporation  to 
prevent  in  general  the  possibility  of  an  interregnum,  or  vacancy 
of  the  throne,  and  to  preserve  the  possessions  of  the  crown 
entire ;  for  immediately  upon  the  demise  of  one  king,  his 
successor  is  in  full  possession  of  the  regal  rights  and  dignity. 
Other  lay  corporations  are  erected  for  the  good  government  of 
a  town  or  particular  district,  as  a  mayor  and  commonalty, 
bailiff  and  burgesses,  or  the  like;  some  for  the  advancement 
and  regulation  of  manufactures  and  commerce;  as  the  trading 
companies  of  London,  and  other  towns:  and  some  for  the  better 
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carrying  on  of  divers  special  purposes,  as  churchwardens,  for 
conservation  of  the  goods  of  the  parish ;  the  College  of  Phv- 
sicians,  and  company  of  Surgeons  in  Loudon,  for  the  improve- 
ment of  the  medical  science;  the  Royal  Societv,  for  the 
advancement  of  natural  knowledge;  and  the  Society  of  Anti- 
quaries, for  promoting  the  study  of  antiquities.  And  among 
these  general  corporate  bodies,  the  Universities  of  Oxford  and 
Cambridge  must  be  ranked.    3  Burr.  16*50. 

The  eleemosynary  sort  are,  such  as  are  constituted  for  the 
perpetual  distribution  of  the  free  alms,  or  bounty,  of  the  founder 
of  them  to  such  persons  as  he  lias  directed.  Of  this  kind  arc 
all  hospitals  for  the  maintenance  of  the  poor,  sick,  and  im- 
potent: and  all  colleges,  both  in, out  Universities,  and  w// of 
them.  Such  as  at  Westminster,  Eton,  Winchester,  &c,  which 
colleges  are  founded  for  two  purposes.  1.  For  the  promotion 
of  piety  and  learnir.g,  by  proper  regulations  and  ordinances. 
-*  1  "r  imparling  assistance  to  the  members  of  those  bodies,  in 
order  to  enable  them  to  prosecute  their  devotion  and  studies 
with  greater  ease  and  assiduity.  And  all  these  cleemnsvnary 
corporations  are,  strictly  speaking,  lay,  and  not  ecclesiastical, 
even  though  composed  of  ecclesiastical  person*,  and  although 
they  in  some  things  partake  of  the  nature,  privih  ges,  and 
restrictions  of  ecclesiastical  bodies.  1  Ld.  Haym.  6.  They 
are,  in  fact,  lay  corporations,  because  they  are  not  subject  to 
the  jurisdiction  of  the  ecclesiastical  courts,  or  to  the  visitations 
of  the  ordinary  or  diocesan  in  their  spiritual  characters. 
I  Comm.  471. 

I.  Horn  Corporations  are  created 

1 1  -  77/  etr  / feres  t  a  n  d  Ju  risd  ict  ion . 

III.  How  far  their  Acts  are  binding. 

IV.  How  I  hey  are  visited. 
V,  Hon*  they  are  dissolved. 

I.  How  Corporations  are  created — Bonnes  Politic  or  in- 
corporate may  commence  and  be  established  three  manner  of 
ways,  viz.,  by  prescription,  by  letters  patent,  or  by  act  of  par- 
liament; but  most  commonlv  begin  bv  patent,  or  charter, 
1  last.  250:  3  Inst.  20* :  S  Rep.  73. 

In  making  aggregate  corporations,  there  must  he,  1.  Lawful 
authority.  2.  Proper  persons  to  he  incorporated.  3.  A  name 
of  incorporation.  4.  A  place,  without  which  no  corporation 
can  be  made.  5.  Words  sufficient  in  law  to  make  a  corporation. 
10  Rep.  29.  123:  .'J  Rep.  The  words  irn  orpora,  Junda, 

&c.,  are  not  of  necessity  to  be  used  in  making  corporations ; 
but  other  words  equivalent  are  sufficient ;  and  of  ancient  time, 
the  inhabitants  of  a  town  were  incorporated,  when  the  king 
granted  to  them  to  have  Guildam  Mercatoriam.  2  Dane.  Abr. 
214.  He  that  gave  the  first  possessions  to  the  corporation  is 
the  founder.  The  parishioners  or  townsmen  of  a  parish  or 
town,  and  tenants  of  a  manor,  are  to  some  purposes  a  corpora- 
tion.    Co.  Lit.  95.  342. 

If  the  king  grants  lands  to  the  inhabitants  of  B.,  their  heirs 
and  successors,  rendering  a  rent,  for  any  thing  touching  these 
lands,  this  is  a  corporation,  though  not  to  other  purposes:  but 
if  the  king  grants  lands  to  the  inhabitants  of  B.,  and  they  be 
not  ineorpi  rated  before,  if  no  rent  be  reserved  to  the  king,  the 
grant  is  void.  2  Dane.  214-.  If  the  king  grants  to  the  men 
of  Islington  to  be  discharged  of  toll,  this  is  a  good  corpora- 
tion to  this  intent:  but  not  to  purchase,  &c.  And  by  special 
words  the  king  may  make  a  limited  corporation,  or  a  corpora- 
tion for  a  special  purpose.    J  bid. 

A  corporation  may  be  created  by  implication  from  the  pre- 
visions of  an  act  of  parliament,  though  there  are  no  express 
words  creating  it.  Thus,  where  it  appeared  from  the  act  that 
certain  conservators  of  a  river  were  to  take  lands  by  succession, 
and  not  by  inheritance,  they  were  held  a  corporation  by  implica- 
tion.   10  Bant.  $  ( \  S49  :  2  B.  $  Adoi  840. 

London  is  a  corporation  by  prescription :  but  though  a  ccr- 
poralion  may  be  by  prescription,  it  shall  be  intended  that  it  did 
originally  derive  its  authority  by  grant  from  the  king;  for  the 
king  is  the  head  of  the  commonwealth,  and  all  the  common 
2q 
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wealth,  in  respect  of  him,  is  hut  one  corporation;  and  all  other 
corporations  are  but  limbs  of  the  greater  hotly-  J  Zj£  Abr. 
330.  A  mayor  and  commonalty,  or  corporation,  cannot  make 
another  corporation,  or  commonalty.  1  Sid.  Q[)Q*  The  city 
of  London  cannot  make  a  corporation,  because  that  can  only  he 
created  by  the  crown  ;  but  London,  or  any  other  corporation, 
may  make  a  fraternity.    1  Satk.  193. 

The  parliament,  by  its  absolute  and  transcendaut  authority, 
may  perform  this,  or  any  other  act  whatsoever:  and  actually 
did  perform  it  to  a  great  extent,  by  stat.  S{)  KHz.  c.  5*,  which 
incorporated  all  hospitals  and  houses  of  correction  founded  by 
charitable  persons,  without  farther  trouble:  and  the  same  has 
been  done  in  other  cases  of  charitable  foundations.  But  other- 
wise it  has  not  formerly  been  usual  thus  to  intrench  upon  the 
prerogative  of  the  crown ;  and  the  king  may  prevent  it  when 
he  pleases.  And,  in  the  particular  instance  before  men  honed  , 
it  was  done,  as  Sir  Edward  Cole  observes,  lJ  lust.  7—.  to 
avoid  the  charges  of  incorporation  and  licences  of  mortmain  in 
small  benefactions;  which  in  his  days  were  grown  so  great, 
that  they  discouraged  many  men  from  undertaking  these  pious 
and  charitable  works. 

Where  the  words  of  a  charter  are  doubtful,  they  may  be 
explained  by  contemporaneous  usage,    3  T.  R.  271  <  288.  n. 

The  constitution  of  a  corporation,  as  settled  by  act  of  par- 
liament, cannot  be  varied  by  the  acceptance  of  any  charter 
inconsistent  with  it.    6  T.  R.  2f>8. 

A  charter  cannot  be  partially  accepted,  whether  a  charter  of 
creation,  or  one  granted  to  an  existing  corporation.  4  Barn. 
Sf  C.  781.  A  college  is  not  bound  to  accept  an  accession  to  its 
fou  n  d  a  t  i  on .     1  Jac.  R.  3{)l. 

The  king  (it  is  said)  may  grant  to  a  subject  the  power  of 
erecting  corporations  (Bro.  Abr.  tit.  Prerog.  53:  finer, 
Prerog.  88.  pi.  l6 ;  though  the  contrary  was  formerly  held. 
Year  Book,  CZ  H.  7.  IS.) ;  that  is,  he  may  permit  the  subject 
to  name  the  persons  and  powers  of  the  corporation  at  his 
pleasure;  but  it  is  really  the  king  that  erects,  and  the  subject 
is  but  the  instrument ;  for  though  none  but  the  king  can  make 
a  corporation,  yet  quijacit  per  alium}facit  per  se.  10  Hep.  33. 
In  this  manner  the  chancellor  of  the  University  of  Oxford  has 
power  by  charter  to  erect  corporations ;  and  has  actually  often 
exerted  it,  in  the  erection  of  several  matriculated  companies, 
now  subsisting,  of  tradesmen  subservient  to  the  students. 

When  a  corporation  is  erected,  a  name  must  be  given  to  it ; 
nnd  by  that  name  alone  it  must  sue  and  be  sued,  and  do  all 
legal  acts,  though  a  very  minute  variation  therein  is  not  mate- 
rial. 10  Rep.  122.  A  foreign  corporation  may  sue  in  this 
country  by  its  corporation  name.  Rij.  oy  Moo.  Ca.  1 QQ.  Such 
name  is  the  very  being  of  its  constitution ;  and,  though 
it  is  the  will  of  the  king  that  erects  the  corporation,  yet  the 
name  is  the  knot  of  its  combination,  without  which  it  could 
not  perform  its  corporate  functions.  Gilh.  Hist.  C.  P.  182. 
The  name  of  incorporation,  says  Sir  Edward  Coke,  is  as  a 
proper  name,  or  name  of  baptism ;  and  therefore  when  a 
private  founder  gives  his  college  or  hospital  a  name,  he  does  it 
only  as  a  godfather;  and  by  that  same  name  the  king  baptizes 
the  corporation.    10  Rep*  4AS. 

A  non -description  of  a  corporation  in  a  conveyance  of  part 
of  their  estates  for  the  redemption  of  the  land  tax  was  held 
immaterial.    6  Taunt.  4f>7 :  and  see  7  Taunt.  54(j. 

And  it  may  change  its  name,  as  corporations  frequently  do 
in  new  charters,  and  will  still  retain  its  former  rights  and 
privileges.    4  Co.  87- 

No  persons  shall  bear  office  in  any  corporation,  &c,  but  such 
as  have  received  the  sacrament  of  the  church,  and  taken  the 
oaths.  Slat.  13  Car.  2.  si.  2.  c.  1.  But  see  the  stat.  5  G.  1. 
c.  6.  confirming  officers  and  corporations.  See  tits.  Bijc-Laws, 
Oaths ,  Nonconform ists. 

What  persons  are  capable  of  being  elected  members  of  a 
corporation.    Sec  Hardw.  23. 

II.  Their  Interest  and  Jurisdiction. — When  a  corporation  is 


duly  created,  all  incidents,  as  to  purchase  and  grant,  sue  and 
be  sued;  2  B.  §  Adol.  84*0;  &c,  are  tacitly  annexed  to  it;  and 
although  no  power  to  make  laws,  statutes,  or  ordinances,  is 
given  by  a  special  clause  to  a  corporation,  it  is  included  by  law 
in  the  very  act  of  incorporating.  Co,  Lit.  264.  A  new 
charter  doth  not  merge  or  extinguish  any  of  the  ancient  prU 
vi leges  of  the  old  charter.  And  if  an  ancient  corporation  is 
incorporated  by  a  new  name,  yet  their  new  body  shall  enjoy  all 
theprivileges  that  the  old  corporation  had.  Raym,  439:  4ifeu.3?< 

There  are  usually  granted  in  charters  to  corporations,  divers 
franchises ;  as  felons*  goods,  waifs,  estrays,  treasure-trove, 
deodands,  courts,  and  cognisance  of  pleas,  fairs,  markets  as>i/c 
of  bread  and  beer,  &e.  4  Rep.  65.  Actions  arising  in  corpo- 
rations may  be  tried  in  the  corporation  courts;  but  if  they 
try  actions  which  arise  not  within  their  jurisdictions,  and 
encroach  upon  the  common  law,  they  shall  be  punished  for  it. 
Luttv.  1571,  1572.  Actions  triable  there  must,  in  general, 
mean  those  actions  wherein  the  corporation  is  not  interested, 

There  may  be  a  corporation  without  a  head  ;  but  where 
there  is  a  head,  all  acts  ought  to  be  by  and  to  the  head  ;  nor 
can  they  sue  without  such  head  ;  and  if  he  dies,  nothing  cun 
be  done  in  the  vacancy.  10  Rep.  30.  S£:  Co.  Lit.  2(>*.  It 
land  be  given  to  a  mayor  and  commonalty  for  their  lives,  they 
have  an  estate  by  intendment  not  determinable:  so  it  is,  if  g 
feoffment  be  made  of  land  to  a  dean  and  chapter,  without  men- 
tion of  successors. 

In  a  case  of  sole  corporation,  as  bishop,  dean,  parson,  &c,  no 
chattel,  either  in  action  or  possession,  shall  go  in  succession  ; 
but  the  executors  or  administrators  of  the  bishop,  parson,  &c, 
shall  have  them  ;  but  it  is  otherwise  of  a  corporation  aggre- 
gate, as  a  dean  and  chapter,  mayor  and  commonalty,  and  the 
like  ;  for  they  in  the  judgment  of  law  never  die.  But  the  care 
of  the  chamberlain  of  London  differs  from  all  these:  his  suc- 
cessor, in  his  own  name,  may  have  execution  of  a  recognizee 
acknowledged  to  his  predecessor  for  orphanage  money ;  and  the 
reason  is,  because  the  corporation  of  the  chamberlain  is  by 
custom,  which  hath  enabled  the  successor  to  take  and  have  such 
recognizances,  obligations,  &c,  that  are  made  to  his  predecessor. 
Terms  dc  la  Let/. 

Though  a  sole  corporation  cannot  generally  take  in  sue* 
cession  goods  and  chattels,  &c.,  yet  it  may  take  a  fee  simple  in 
succession,  by  the  word  successors,  Co.  Lit.  8,  9-  46\  Aggre* 
gate  corporations  may  take  not  only  goods  and  chattels,  but 
lands  in  fee- simple,  without  the  word  successors,  for  the  reaso? 
before-mentioned.  4  Inst.  24$.  Succession  in  a  body  politic 
is  an  inheritance  in  a  body  private.  If  a  lease  for  years  be 
made  to  a  bishop  and  his  successors,  it  is  said  his  executors 
shall  have  it  in  aider  droit ;  for  regularly  no  chattel  can  go 
in  succession  in  case  of  a  sole  corporation,  no  more  than  if  a 
lease  be  made  to  a  man  and  his  heirs,  it  can  go  to  his  heirs. 
Co.  Lit*  4(>. 

Grants  of  corporations  are  to  be  by  deed,  under  their  common 
seal,  and  are  good  without  delivery,  for  the  common  seal  give* 
perfection  to  corporation  deeds.    Dav,  44. 

But  though  the  affixing  of  the  common  seal  to  the  deed  of 
conveyance  of  a  corporation  be  sufficient  to  pass  the  estate 
without  a  formal  delivery,  if  done  with  that  intent,  yet  it  has 
no  such  effect  if  the  order  for  affixing  the  seal  he  accompanied 
by  a  direction  to  their  clerk,  to  retain  the  conveyance  till 
accounts  were  adjusted  with  the  purchaser.  9  East's  Rep.  SoO. 

An  obligation  sealed  with  the  common  seal  of  a  coloration, 
if  the  mayor  signs  it,  he  is  suable,  if  the  corporation  be  Dis- 
solved r  but  if  two  of  the  members  sign  it,  the  particular 
persons  are  not  bound  by  it.  2  Leu.  137  :  Raym,  152.  A  re- 
lease of  a  mayor  for  any  sum  of  money  due  to  the  corporation, 
made  in  his  own  name,  is  not  good  in  law ;  the  corporation 
mu;  t  join  and  do  it  by  their  common  seal.    Terms  de  la  Ley* 

A  corporation  which  hath  a  head,  may  make  a  personal 
command  without  writing ;  hut  a  corporation  aggregate  without 
a  head  cannot  Lttlw.  1497-  A  corporation  aggregate  may 
employ  any  one  in  ordinary  services,  without  deed;  thougn 
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not  to  appear  for  them  in  any  act  which  concerns  their  interest  or 
title.  1  Vvntr.  47,  18.  Such  a  corporation  may  appoint  a  bailiff 
to  take  a  distress,  without  deed  or  warrant.  1  Hulk.  J  J .  But  can- 
not without  eked  command  a  bailiff' to  enter  into  lands  for  a  con- 
dition broken  ;  for  such  command  without  deed  is  void.  Cro.Sl5. 

Though  a  corporation  cannot  do  an  act  in  pais  without  their 
common  seal,  they  may  do  an  act  upon  record ;  and  the  reason 
is,  because  they  are  estopped  by  the  record  to  say  it  is  not  their 
act.  1  Salk.  192.  A  promise  to  a  corporation  is  good  without 
deed.  2  Lev.  252,  The  head  of  a  corporation  aggregate  may 
not  be  charged  with  the  act  of  his  predecessor  if  it  be  not  by 
common  seal,  or  for  such  things  as  come  to  the  use  of  the 
whole  body  or  society.  1  And.  23.  196.  Assumpsit  will  lie 
against  a  trading  corporation,  whose  power  of  drawing  and 
accepting  bills  is  recognized  by  statute.  5  Barn,  A.  20  i:  and 
Bee  B  Barn,  A,  h  But  it  is  not  settled  whether  a  company 
incorporated  for  purposes  of  manufactory,  can  contract  other- 
wise than  by  their  seal  for  service,  work,  and  the  supply  of 
goods  for  carrying  on  their  business.  Dunston  v.  Imperial  Cuts 
Company,  3  B.  tS'  AdoJ.  12.5,  A  corporation  may  prove  debts 
under  a  commission  by  their  agent,  under  a  general  power  of 
attorney.     ]  Swans/.  10. 

A  corporation  may  do  an  act  in  that  capacity  to  one  of  them- 
selves in  his  natural  capacity  ;  and  any  member  in  his  natural 
capacity  may  perform  an  act  to  the  corporation  in  his  politic 
capacity;  and  so  they  may  sue  one  another  in  their  distinct 
capacities.     J  Shep.  Ahr.  Trespass  for  an  assault  and 

battery,  &c\,  will  not  lie  against  a  corporation,  but  it  must  be 
brought  against  the  persons  that  do  the  trespass  by  their 
proper  names :  though  if  the  beasts  of  the  corporation  trespass  on  * 
a  man  in  his  ground,  action  of  trespass  lies  against  them  for  this. 
Process  of  outlawry  will  not  lie  against  a  corporation,  nor  capias 
or  exigent,  but  distress.  22  Ass.  67:  39  Ed.  3.13:  21  Ed.  4, 
A  suit  by  a  corporation  does  not  become  defective  on  the  death 
of  one  of  its  members.    3  Swanst.  138. 

A  corporation  cannot  sue,  or  appear  in  person,  but  by 
attorney:  they  cannot  commit  treason  or  felony,  or  be  excom- 
municate, &c.  They  may  not  be  executors,  or  administrators, 
he  joint  tenants,  trustees,  &c.  Nor  shall  the  members  of  a  cor- 
poration be  regularly  witnesses  for  the  corporation.  10  Rep.  32: 
11  Hep.  1)8:  Co.  Lit.  134.  But  they  may  be  disfranchised, 
and  then  be  witnesses,  though  not  surrender  by  consent.  Yet 
in  some  cases  the  judges  now  admit  their  testimony  without 
disfranchisement  where  the  interest  is  remote.  Attachment 
doth  not  lie  against  a  corporation,     Rajpn.  1,02. 

Trover  lies  against  a  corporation ;  and  if  it  be  essential  to 
the  conversion  of  the  property,  that  they  should  have  autho- 
rized it  under  their  seal,  such  authority  will  be  presumed  after 
verdict ;  but  it  does  not  seem  necessary  that  the  act  of  deten- 
tion done  by  their  servants  within  the  scope  of  their  employ- 
ment  should  be  authorized  under  their  seal.  Yar borough  v. 
Bank  of  England,  If)  East's  Rep.  6. 

A  charter  granting  jurisdiction  to  borough  magistrates  over 
a  district  not  within  the  borough  does  not  exclude  the  county 
justices,  without  express  words.  3  T.  R.  279-  A  foreign  cor- 
poration mav  sue  in  this  country  by  their  corporate  name. 
I  Ru.  $  Moo.  Ca.  1 90. 

Corporations  may  have  power  not  only  to  enfranchise  freemen, 
but  to  disfranchise  a  member,  and  deprive  him  of  his  freedom, 
if  he  doth  any  act  to  the  prejudice  of  the  body,  or  contrary  to 
his  oath,  &c.  Though  for  conspiring  to  do  any  thing  contrary 
to  his  duty,  or  for  words  of  contempt  against  the  chief  officers, 
he  may  not  be  disfranchised,  but  he  may  be  committed  till  he 
find  sureties  for  bis  good  behaviour.  1  1  Rep.  "-8  :  5  Mod.  257« 
A  corporation  cannot  disfranchise  for  breach  of  a  bye- law. 
1  LiL  331.  And  one  wrongfully  disfranchised  may  he  restored, 
and  have  his  remedy  by  mandamus,  &c,  in  B.  R.  An  alder- 
man or  freeman  of  a  corporation  cannot  be  removed  from  his 
freedom  or  place  without  good  cause,  and  a  custom  to  remove 
them  ad  libitum  is  void,  because  the  party  hath  a  freehold 
therein.    Cro.  Jac.  54*0. 


A  bye-law  made  by  a  corporation  may  be  good  in  part,  an-l 
bad  m  part,  where  the  two  parts  are  entire  and  distinct  from 
each  other.    S  Term  Rep.  356. 

A  corporation  created  by  letters  patent,  with  a  power  of 
making  bye-laws,  cannot  make  any  laws  to  incur  a  forfeiture. 
Nor  can  they  if  created  by  act  of  parliament,  unless  such  a 
power  is  given.   1  Term  Rep.  1 18. 

A  bye-law  made  by  a  company  in  a  corporation  to  restrain 
the  number  of  apprentice*  to  be  taken  by  any  one  of  the  mem- 
bers is  void.    7  Term  Rep.  543. 

A  bye-law  made  by  a  company  carrying  on  trade  in  partner- 
ship, to  prevent  any  one  of  the  members  carrying  on  a  se- 
parate trade  on  his  own  account  is  gocd.    8  Term  Rep.  352. 

A  power  granted  by  charter  to  a  company  exercising  a  par- 
ticular trade  in  a  certain  place  to  make  bye-laws  for  the  govern- 
mi nt  of  alt  persons  exercising  that  trade  in  that  place,  enables 
it  to  make  bye-laws  binding  as  well  on  persons  so  exercising 
the  trade,  who  are  not  members  of  the  company,  as  on  those 
who  are.    1  H.  Blackst.  370, 

Where  by  the  custom  all  persons  having  served  an  appren- 
ticeship to  a  free  burgess,  t  arrying  on  trade,  were  entitled  to  be 
free  burgesses,  it  was  held  that  a  clerk  having  served  under 
articles  to  an  attornev  was  not  within  the  custom.  7  Bam. 
#  C.  630. 

A  person  may  he  bound  to  the  good  behaviour  for  words 
spoke  against  mayors,  &c,  but  he  may  not  be  indicted  for  it: 
and  if  justices  of  a  corporation  deny  to  do  right,  it  is  a  forfeiture 
of  their  exemption  from  the  imjuiry  of  the  justices  of  the 
county.  Mod.  ('as.  125.  H)4.  Head'  officers  of  corporations 
are  to  redress  abuses  of  merchant-strangers,  &c,  or  the  franchise 
shall  be  seized;  slat.  9  FJiz.3.  §  1  ;  and  have  authority  in  many 
cases  by  statute ;  for  which  see  title  Mayors. 

No  strangers  shall  sell  by  retail  any  woollen  or  linen  cloth, 
or  mercery  wares,  in  corporate  towns,  except  at  fairs,  on  pain 
of  forfeiture,  &c.  But  such  persons  may  sell  wares  by  whole- 
sale, and  cloth  of  their  own  making  by  retail.  1  and  2  P.  &  M. 
cap.  7*  Bodies  politic  and  ecclesiastical  may  make  leases  for 
three  lives,  or  twenty-one  years,  under  the  restrictions  in  the 
acts  1  Etiz.  c  VJ  :  13  Eliz.  c.  20,— See  title  Leases.  If  land 
is  given  in  fee  to  a  dean  and  chapter,  or  to  a  mayor  and  com- 
monalty, &c,  and  after,  such  body  politic  or  incorporate  is 
dissolved,  the  donor  shall  have  the  land  again,  and  not  the 
lord  by  escheat.    Co.  Lit.  3\. 

The  corporation  of  the  city  of  London  is  to  answer  for  all 
particular  misdemeanors,  which  are  committed  in  any  of  the 
courts  of  justice  within  the  city  ;  and  for  all  other  general 
misdemeanors  committed  within  the  city ;  so  it  is  conceived  of 
all  other  corporations.  1  Lit  Abr.  32%  If  a  common  officer  of 
a  town  doth  any  thing  for  their  common  use,  it  is  reasonable 
the  corporate  town  should  be  answerable  for  it.     1  Leon.  215 

The  stat.  32  G.  3.  c.  58.  §  4.  docs  not  land  an  officer  of  a 
corporation,  having  custody  of  the  records,  to  permit  any  mem- 
ber of  the  corporation  to  inspect  the  order  for  the  admission 
and  swearing  in  of  the  freemen,  &c.  of  the  corporation;  and 
therefore  where  the  town-clerk  offered  to  permit  an  inspection 
of  the  entries  made  upon  stamps,  of  the  admission  and  swearing 
in  of  burgesses,  but  refused  an  inspection  of  the  common  council 
book,  in  which  it  was  usual  to  enter  the  order  for  the  admission 
and  swearing  in  of  the  burgesses,  the  Court  of  K.  B.  held  that 
he  did  not  thereby  incur  a  penalty.  Da  vies  v.  Humph  reus. 
3  Maule  <$p  S.  223. 

By  2  and  3  IV.  4.  c.  f>9*  no  municipal  corporation  or  any  officer 
thereof,  shall  apply  any  money,  stock,  securities,  &e.  of  the  cor- 
poration in  discharge  or  satisfaction  of  any  expences  incident  to 
the  election  of  any  member  of  parliament,  or  of  any  candidate. 
§  3.  All  conveyances  of  any  lands,  &e.  of  the  corporation  for 
such  purpose  to  be  void.  §  5.  All  corporation  officers  and 
others  applying  money,  &e.  contrary  to  the  act,  shall  be  liable 
to  make  good  the  amount.  §  7-  Members  of  corporations  con- 
curring in  any  such  application,  &c.  shall  be  guilty  of  a  mis- 
demeanor. 
2  q  S 


CORPORATION,  III.  IV. 


Ill,  How  far  tfteif  Ads  are  binding. — A  corporation  is  pro- 
perly an  investing  the  people  of  the  place  with  the  local  govern- 
ment thereof,  and  therefore  their  laws  shall  he  binding  to 
strangers  :  but  a  fraternity  is  some  people  of  a  place  united 
together  in  respect  of  a  mystery  and  business  into  a  company, 
and  their  laws  and  ordinances  cannot  bind  strangers,  for  they 
have  not  a  local  power,    Salk.  HK>. 

No  masters  and  wardens,  &e.  of  any  mystery,  or  other  cor- 
poration, shall  make  any  bye-laws  or  ordinances  in  diminution 
of  the  king's  prerogative,  or  against  the  common  profit  of  the 
people;  except  the  same  be  approved  by  the  Lord  Chancellor, 
or  chief  justices,  &c.  on  pain  of  40/.  And  such  bodies  corpo- 
rate shall  not  make  any  acts  or  ordinances  for  the  restraining 
persons  to  sue  in  the  king's  courts  for  remedy,  &c.  under  the 
like  penalty.  Slat.  If)  //.  7-  <'.  7.  Ordinance  made  by  corpo- 
rations, to  be  observed  on  pain  of  imprisonment,  or  of  forfeiture 
of  goods,  &c-  are  contrary  to  Magna  (harta.    2  Just.  17- 

But  penalties  may  be  inflicted  by  bye-laws,  which  may  be 
recovered  by  distress  or  action  of  debt:  and  a  custom  for  the 
Lord  Mayor  and  aldermen  of  London  to  commit  a  citizen  for 
not  accepting  of  the  livery,  &c,  was  held  a  good  custom,  being 
for  the  good  government  of  the  city.    §  Mod.  3^0. 

Corporations  may  not,  by  bond,  or  otherwise,  restrain  any 
apprentice,  &c.  from  keeping  a  simp  in  the  corporation,  under 
the  penalty  of  40/.  Stat.  *<28  H.  8.  c.  5.    See  tit.  Bye-laws. 

In  arts  done  bv  corporations,  the  consent  of  the  major  part 
shall  be  binding/   Stat.  33  H.  S.  c.  27. 

This  act  clearly  vacates  all  private  statutes,  both  prior  and 
subsequent  to  its  date,  which  require  the  concurrence  of  more 
than  a  majority  to  give  validity  to  any  grant  or  election. 
Blaekslone  (1  Comm.  47-S  )  is  of  opinion,  that  it  has  not  affected 
the  negative  given  by  the  statutes  to  the  head  of  any  society  ; 
but  it  seems  that  this  opinion  may  be  questioned;  especially  in 
cases  where,  in  the  first  instance,  he  gives  his  vote  with  the 
members  of  the  society.  It  is  the  usual  language  of  college 
statutes  to  direct  that  many  acts  shall  be  done  by  guardianus  et 
major  pars  sociorum,  or  magister,  or  propositus  el  major  pars  ; 
and  it  has  been  determined  by  the  Court  of  King's  Bench 
{Cowp  377-)  and  by  the  visitor  of  Clare  Hall,  Cambridge,  and 
also  by  the  visitors  of  Dublin  College,  that  this  expression  does 
not  confer  upon  the  warden,  master,  or  provost,  any  negative; 
but  that  Ids  vote  must  be  counted  with  the  rest,  and  he  is  con- 
cluded by  a  majority  of  votes  against  him, 

IV.  Horn  they  are  visited — Corporations  being  composed  of 
individuals  subject  to  human  frailties,  are  liable,  as  well  as 
private  persons,  to  deviate  from  the  end  of  their  institution. 
And  for  that  reason  the  law  has  provided  proper  persons  to  visit, 
inquire  into,  and  correct  all  irregularities  that  arise  in  such 
corporations,  cither  sole  or  aggregate,  and  whether  ecclesias- 
tical, civil,  or  eleemosynary.  With  regard  to  all  ecclesiastical 
corporations,  the  ordinary  is  their  visitor,  so  constituted  by  the 
canon  law,  and  from  thence  derived  to  us.  The  pope  formerly, 
and  now  the  king,  as  supreme  ordinary,  is  the  visitor  of  the 
archbishop  or  metropolitan  ;  the  metropolitan  has  the  charge 
and  coercion  of  all  suffragan  bishops ;  and  the  bishops  in  their 
several  dioceses  are,  in  ecclesiastical  matters,  the  visitors  of  all 
deans  and  chapters,  of  all  parsons  and  vicars,  and  of  all  other 
spiritual  corporations.  With  respect  to  all  lay  corporations, 
the  founder,  his  heirs,  or  assigns,  are  the  visitors,  whether  the 
foundation  be  civil  or  eleemosynary  ;  for  in  a  lay  incorporation, 
the  ordinary  neither  can,  nor  ought  to  visit    10  Rep.  31. 

The  founder  of  all  corporations  in  the  strictest  and  original 
sense  is  the  king  alone,  for  he  only  can  incorporate  a  society ; 
and  in  civil  incorporations,  such  as  mayor  and  commonalty,  &c, 
where  there  are  no  possessions  or  endowments  given  to  the 
body,  there  is  no  other  founder  but  the  king:  but  in  eleemo- 
synary foundations,  such  as  colleges  and  hospitals,  where  there 
is  an  endowment  of  lands,  the  law  distinguishes  and  makes  two 
species  of  foundation  ;  the  one  fund  a /tit  i  mi  picas,  or  the  incor- 
poration, in  which  sense  the  king  is  the  general  founder  of  all 


colleges  and  hospitals;  the  other  fnndatio  perftcienst  or  the 
flotation  of  it,  in  which  sense  the  first  gift  of  the  revenues  is 
the  foundation,  and  he  who  gives  them  is  in  law  the  founder: 
and  it  is  in  this  last  sense  that  we  generally  call  a  man  the 
founder  of  a  college  or  hospital.  10  Rep*  33.  But  here  the 
ting  has  his  prerogative:  for,  if  the  king  and  a  private  man 
join  in  endowing  an  eleemosynary  foundation,  the  king  alone 
shall  be  the  founder  of  it.  And  in  general  the  king  being  the 
sole  founder  of  all  civil  corporations,  and  the  endower,  the  per- 
Jtct&it  founder  of  all  eleemosynary  ones,  the  right  of  visitation 
of  the  former  results,  according  to  the  rule  laid  down,  to  the 
king  ;  and  of  the  latter  to  the  patron  or  endower. 

The  king  being  thus  constituted  by  law  visitor  of  all  civil 
corporations,  the  law  has  also  appointed  the  place  wherein  he 
shall  exercise  this  jurisdiction:  which  is  the  Court  of  Kings 
Bench  ;  where,  and  where  only,  all  misbehaviours  of  this  kind 
of  corporations  are  inquired  into  and  redressed,  and  all  their 
controversies  decided.  However,  though  the  Court  of  King's 
Bench,  upon  a  proper  complaint  and  application,  can  prevent 
and  punish  injustice  in  civil  corporations,  as  in  every  other 
part  of  their  jurisdiction  ;  it  is  not  the  language  of  the  profes- 
sion to  call  that  part  of  their  authority  a  visitatorial  power. 
1  ( 'omm.  481,  n. 

As  to  eleemosynary  corporations,  by  the  dotation,  the  founder 
and  his  heirs  are  of  common  right  the  legal  visitors;  hot,  if  the 
founder  has  appointed  and  assigned  any  other  person  to  be 
visitor,  then  his  assignee  so  appointed  is  invested  with  all  the 
founder's  power,  in  exclusion  of  his  heir.  Eleemosynary  cor- 
poratious  are  chiefly  hospitals,  or  colleges  in  the  Universities; 
these  were  all  of  them  considered  by  the  popish  clergy  as  of 
mere  ecclesiastical  jurisdiction :  however,  the  law  of  the  land 
judged  otherwise  ■  and.  with  regard  to  hospitals,  it  baslong 
been  held  (Y.  II  8  Ed.  3.  28:  HAss.  2Q.)  that  if  the  hospital 
be  spiritual,  the  bishop  shall  visit;  but  if  lay,  the  patron.  This 
right  of  lay  patrons  was  indeed  abridged  by  stat.  LJ  //.  5.  c.  L 
which  ordained,  that  the  ordinary  should  visit  all  hospitals 
founded  by  subjects;  though  the  king's  right  was  reserved  to 
visit  by  his  commissioners  such  as  were  of  royal  foundation* 
But  the  subject's  right  was  in  part  restored  by  stat.  14  FJiz>  c.  5. 
which  directs  the  bishop  to  visit  such  hospitals  only,  where  no 
visitor  is  appointed  by  the  founder  thereof;  and  all  hospitals 
founded  by  virtue  of  the  stat.  89  Eliz.  c.  5*  are  to  be  visited  by 
such  persons  as  shall  be  nominated  by  the  respective  founder* 
But  still,  if  the  founder  appoints  nobody,  the  bishop  of  the 
diocese  must  visit.    2  Inst.  575. 

Colleges  in  the  Universities  (whatever  the  common  law  may 
now,  or  might  formerly  judge)  were  certainly  considered  by 
the  popish  clergy,  under  whose  direction  they  were,  a*  eccle- 
siastical, or  at  least  as  clerical  corporations ;  and  therefore  the 
right  of  the  visitation  was  claimed  by  the  ordinary  of  the 
diocese.  This  is  evident,  because  in  many  of  our  most  annent 
colleges,  where  the  founder  had  a  mind  to  subject  them  to  a 
visitor  of  his  own  nomination,  he  obtained  for  that  purpose  s 
papal  bull,  to  exempt  them  from  the  jurisdiction  of  the- ordi- 
nary ;  several  of  which  are  still  preserved  in  the  archives  of 
the  respective  societies  And  in  some  of  our  colleges,  where 
no  special  visitor  is  appointed,  the  bishop  of  that  tHoeesi'  m 
which  Oxford  was  formerly  comprised,  has  rmmemorially  exer- 
cised visitatorial  authority  (that  is,  the  Bishop  of  Lincoln, 
from  whose  diocese  that  of  Oxford  was  taken)  ;  which  can  be 
ascribed  to  nothing  else  but  his  suppposed  title  as  ordinary  to 
visit  this,  among  other  ecclesiastical  foundations. 

But,  whatever  might  be  formerly  the  opinion  of  the  clergy, 
it  is  now  held  as  established  common  law,  that  colleges  arc 
lay  corporations,  though  sometimes  totally  composed  of  eecp» 
siastical  persons;  and  that  the  right  of  visitation  does  notarise 
from  any  principles  of  the  canon  law,  but  of  necessity  was 
created  by  the  common  law.  Ld.  Ratpn.  8.  And  yet  the 
power  and  jurisdiction  of  visitors  in  colleges  was  left  so  much 
in  the  dark  at  common  law,  that  the  whole  doctrine  was  very 
unsettled  till  the  famous  case  of  Philips  v.  Bury,  Ld.  Eejjftt  S ; 


CORPORATION,  IV.  V. 


4  MM*  10().  In  this  the  main  question  was,  whether  the 
sentence  of  the  Bishop  of  Exeter,  who  (as  visitor)  hud  deprived 
Doctor  Bury,  the  rector  of  Exeter  College,  could  be  examined 
and  redressed  by  the  Court  of  King's  Bench,  And  the  three 
puisne  judges  were  of  opinion,  that  it  might  be  reviewed,  for 
that  the  visitor's  jurisdiction  could  not  exclude  the  common  law  ; 
and  accordingly  judgment  was  given  in  that  court.  But  Lord 
Chief  Justice  Holt  was  of  a  contrary  opinion  ;  and  held  that  by 
the  common  law  the  office  of  visitor  is  to  judge  according  to 
the  statutes  of  the  college  and  to  expel  and  deprive  upon  just 
occasions,  and  to  hear  all  appeals  of  course:  and  that  from  him, 
and  him  only,  the  party  grieved  ought  to  have  redress :  the 
founder  having  reposed  in  him  so  entire  a  confidence  that  he 
will  administer  justice  impartially,  that  his  determinations  are 
final,  and  examinable  in  no  other  court  whatever.  And,  upon 
this  a  writ  of  error  being  brought  into  the  House  of  Lords, 
they  concurred  in  Sir  John  Holt's  opinion,  and  reversed  the 
judgment  of  the  Court  of  King's  Bench.  To  which  leading 
case  all  subsequent  determinations  have  been  conformable. 
But,  where  the  visitor  is  under  a  temporary  disability,  there 
the  Court  of  King**  Bench  will  interpose  to  pit  vent  a  defect 
of  justice.  Slra,  797-  Also  it  is  said  (2  Litim.  155(1)  that  if 
a  founder  of  an  eleemosynary  foundation  appoints  a  visitor, 
and  limits  his  jurisdiction  by  rules  and  statutes,  if  the  visitor  in 
his  sentence  exceeds  those  rub  s,  ;u»  action  Ins  against  him; 
but  it  is  otherwise  where  he  mistakes  in  a  thing  Within  bis 
power. 

No  particular  form  of  words  arc  necessary  for  the  appoint- 
ment of  a  visitor.  Sit  visit  atvr,  or  visitation em  commendamrts, 
will  create  a  general  visitor,  and  confer  all  the  authority  inci- 
dental to  the  office;  I  Burr.  199;  but  this  general  power  may 
he  restrained  and  qualified,  or  the  visitor  may  be  directed  by 
the  statutes  to  do  particular  acts,  in  which  instance  he  has  no 
discretion  as  visitor ;  as  where  the  statutes  direct  the  visitor  to 
appoint  one  of  two  persons,  nominated  by  the  fellows,  to  be 
the  master  of  a  college,  the  Court  of  King's  Bench  will 
examine  the  nomination  of  the  fellows,  and,  if  correct,  will 
compel  the  visitor  to  appoint  one  of  the  two.  2  Term  Rep.  290.  I 
New  ingrafted  fellowships,  if  no  statutes  are  given  by  the  i 
founders  of  them,  must  follow  the  original  foundation,  and  are 
subject  to  the  same  discipline  and  judicature.  1  Burr.  20'?.  It 
is  the  duty  of  the  visitor,  in  every  instance,  to  cilcctuate  the 
intention  of  the  founder,  as  far  as  he  can  collect  it  from  the 
statutes,  and  the  nature  of  the  institution ;  and  in  the  exercise 
of  this  jurisdiction  he  is  free  from  all  control  Lord  Matt\/t\ld 
has  declared,  that  the  visitatorial  power,  if  properly  exercised, 
without  ex  pence  or  delay,  is  useful  and  convenient  to  colleges;  I 
and  it  is  now  settled  and  established  that  the  jurisdiction  of  a 
visitor  is  summary,  and  witbout  appeal  from  it.  I  Rare.  l;i.'0. 
See  1  Comm.  479* 

V.  How  they  arc  dissolved. — A  corporation  may  be  dissolved, 
for  it  is  created  upon  a  trust ;  and  if  that  be  broken  it  is  for- 
feited.   4  Mod. 

Corporations  are  dissolved  by  forfeiture  of  their  charter,  mis- 
user, &c.  upon  the  writ  quo  warranto  bro tight :  by  surrender, 
or  by  act  of  parliament :  and  if  they  neglect  to  choose  officers, 
or  make  false  elections,  &q,  it  is  a  forfeiture  of  the  corporation, 
4  Rep.  77. 

Corporations  may  be  dissolved  in  several  ways,  which  dis- 
solution is  the  civil  death  of  the  corporation:  and  in  this  case 
their  lands  and  tenements  shall  revert  to  the  person,  or  his 
heirs,  who  granted  them  to  the  corporation  ;  for  the  law  doth 
annex  a  condition  to  every  such  grant,  that  if  the  corporation 
be  dissolved,  the  grantor  shall  have  the  lands  again,  because 
the  cause  of  the  grant  failcth.  Co.  Lit.  1  'I.  The  grant  is  in- 
deed only  during  the  life  of  the  corporation,  which  may  endure 
for  ever:  but,  when  that  life  is  determined  by  the  dissolution 
of  the  body  politic,  the  grantor  takes  it  back  by  reversion,  as  in 
the  case  of  any  other  grant  for  life.  The  debts  of  a  corporation, 
either  to  or  from  it,  are  totally  extinguished  by  its  dissolution  ; 


I  sb  that  the  members  thereof  cannot  recover,  or  be  charged  with 
them,  in  their  natural  capacities.    1  Lev.  237- 

A  corporation  may  be  dissolved.  I.  Bv  act  of  parliament ; 
which  is  boundless  in  its  operati  as.  %  By  the  natural  death 
of  all  its  members,  in  case  of  an  aggregate  corporation.  3.  By 
surrender  of  its  franchises  into  the^hands  of  the  king,  which  is 
a  kind  of  suicide.  ft  By  forfeiture  of  its  charter,  through  neg- 
ligence or  abuse  of  its  franchise:  in  which  case  the  law  judges 
that  the  body  politic  has  broken  the  condition  upon  which  it 
was  incorporated,  and  therefore  the  incorporation  is  void.  And 
the  regular  course  is  to  bring  an  information  in  nature  of  :i 
writ  of  quo  warranto,  lo  impure  hi/  what  warrant  the  members 
now  exercise  their  corporative  power,  having  forfeited  it  by 
such  and  such  proceedings.  The  exertion  of  this  act  of  law, 
for  the  purposes  of  the  state,  in  the  reign  of  King  C  harles  and 
King  James  the  Second,  particularly  by  seizing  the  charter  of 
the  City  of  London,  gave  great  and  just  offence,  though 
perhaps,  in  strictness  of  law,  the  proceedings  in  most  of  them 
were  sufficiently  regular :  but  the  judgment  against  thai  of 
London  was  reversed  by  act  of  parliament,  stat.  2  IV.  #  M. 
c.  8.  after  the  revolution.  And  by  the  same  statute  it  is  enacted, 
that  the  franchises  of  the  City  of  London  shall  never  more  be 
forfeited  for  any  cause  whatsoever.     And  because  by  the 

I  common  law  corporations  were  dissolved,  in  case  the  mayor  or 
head  officer  was  not  duly  elected  on  the  day  appointed  in  the 

'  charter,  r  r  established  by  prescription,  it  is  now  provided  by 
stat.  11  (j.  1.  e,  4*.  that  no  corporation  shall  be  dissolved,  fin- 
ally default  to  choose  a  mayor,  &c,,  but  the  electors  are  still  to 

'  proceed  to  election ;  and  if  no  election  be  made,  the  Court  of 
King's  Bench  shall  issue  a  mandamus  requiring  the  electors  to 
choose  such  mayor,  &c.  See  Rex  v-  Mayor  of  Norwich,  1  B. 
$AdoL3\$. 

The  proclamation  of  Jae.  II,  in  the  4-th  year  of  his  reign, 
for  restoring  corporations  to  their  ancient  charters,  &c,  ope- 
rates (when  accepted)  as  a  grant  of  revival  to  such  of  the  old 
corporations  as  had  surrendered  their  corporate  franchises  to 
Car.  1L  (but  which  sunvndrrs  were  not  enrolled)  who  had 
granted  new  charters,  and  overturns  such  new  charters. 
3  T.  R.\.  9- 

W  hen  an  integral  part  of  a  corporation  is  gone,  and  the  cor- 
poration has  no  power  to  restore  it,  or  to  do  any  corporate  act, 
the  corporation  is  so  far  dissolved,  that  the  crown  mav  grant  a 
new  charter.    3  T.  R.  1<)J):  and  see  3  East,  2 1  & 

By  stat.  2  Anne j  e.  20.  where  persons  intrude  into  the  office 
of  mayor,  &c.,  of  a  corporation,  a  quo  warranto  shall  be  brought 
against  the  usurpers,  who  shall  be  ousted,  and  fined  :  and  none 
are  to  execute  an  office  in  a  corporation  for  more  than  a  vear. 
See  farther  on  this  subject  Kud's  Treatise  on  the  Law  of  Cor- 
notations; — and  see  also  particularly  this  Diet.  tits.  Mortmain, 
.1  /  a  a  d a  m  us,  Q  no  I  f  a  rra  at o. 

To  prevent  improper  conduct  in  trading  corporations  in  r7ce- 
thns,  and  in  disposing  of  the  joint  stock,  it  is  by  stat.  7  G. 
v.  IS.  enacted,  that  no  member  of  such  corporations  shall  be 
admitted  to  vote  in  the  general  courts^  until  he  shall  have  been 
six  months  in  possession  of  the  stock  necessary  to  qualify  him, 
unless  it  comes  to  him  by  bequest,  marriage,  succession,  or 
settlement.  And  by  the  same  statute,  only  one  half  yearlv 
dividend  is  to  be  made  by  one  general  court,  five  months  at 
least  from  the  preceding  declaration  of  a  dividend:  and  ques- 
tions for  increasing  the  dividend  are  to  be  decided  by  ballot. 
See  tit.  East  India  Company, 

To  facilitate  the  proceedings  in  cases  of  man  damns  and  quo 
warranto,  and  to  prevent  any  undue  advantage  on  either  side, 
the  stat.  12  G.  $.  c,  21.  provides  that  where  any  person  shall 
be  entitled  to  be  admitted  a  freeman,  tkc.  of  any  corporation, 
eve.,  and  shall  apply  to  the  proper  officer  to  be  admitted,  and 
shall  give  notice  of  his  intention  to  move  the  Court  of  King's 
Bench  for  a  mandamus,  in  case  of  refusal,  the  officer  shall  pay 
all  the  costs  of  the  application.  And  the  same  statute  enacts, 
that  the  proper  officer  shall,  on  the  demand  of  two  freemen, 
permit  them  and  their  agents  to  inspect  the  entries  of  ad- 
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mission  of  freemen,  and  to  take  copies  and  extracts,  under 
penalty  of  100/. 

CORPOREAL  INHERITANCE.    In  houses,  lands,  &c. 

See  tit.  Inheritance, 

CORPSE,  stealing  of  If  any  one  in  taking  up  a  dead 
body,  steals  the  shroud,  or  other  apparel,  it  will  be  felony. 
:S  Inst.  110:  12  Rep.  113;  1  Hal.  P.  C.  .015.  But  stealing 
the  corpse  itself,  only,  is  not  felony,  but  it  is  punishable  as  a 
misdemeanour  by  indictment  at  common  law.  2  Comm.  230 ; 
Russ  #  Ry.  867- 

CORPUS  C  HRISTI  DAY.  A  feast  instituted  in  the  year 
L$64,  in  honour  of  the  blessed  sacrament ;  to  which  also  a 
college  in  Oxford  is  dedicated.  It  is  mentioned  in  the  stat. 
:J2  H.  8.  e.2L 

CO RPU S  CU M  C A  USA.  A  writ  issuing  out  of  the  Chan- 
cert/,  to  remove  both  the  bod.y  and  record,  touching  the  cause 
of  any  man  lying  in  execution  upon  a  judgment  for  debt,  into 
the  Kings  Bench,  &C,  there  to  lie  till  he  have  satisfied  the 
judgment.    F.  N.  B.  251.    See  tit  Habeas  Corpus. 

CORRECTOR  OF  THE  STAPLE.  A  clerk  belonging 
to  the  staple,  to  write  and  record  the  bargains  of  merchants 
there  made.    See  slat.  27  Ed.  3.  cc.  22,  TA. 

CORREDIUM,  CONREDIUM.  The  same  with  corro- 
dium.    See  Corody. 

CORRUPTION  OF  BLOOD,  corrupt  io  sanguinis.]  An 
infection  growing  to  the  state  of  a  man,  and  to  his  issue ;  and 
is  where  a  person  is  attainted  of  treason  or  felony,  by  means 
whereof  his  blood  is  said  to  be  corrupted,  and  neither  his 
children,  nor  any  of  his  blood,  can  be  heirs  to  him,  or  any 
other  ancestor:  also,  if  he  is  of  the  nobility,  or  a  gentleman, 
he  and  all  his  posterity  by  the  attainder  are  rendered  base  and 
ignoble:  but  by  pardon  of  the  king,  the  children  born  after- 
wards may  inherit  the  land  of  their  ancestor,  purchased  at  the 
time  of  the  pardon,  or  after ;  but  so  cannot  they  who  were 
born  before  the  pardon.     Terms  de  la  Lap 

If  a  man  that  hath  land  in  right  of  his  wife  hath  issue,  and 
his  blood  is  corrupt  by  attainder  of  felony,  and  the  king  pardons 
him  ;  in  this  case,  if  the  wife  dies  before  him,  be  shall  not  be 
tenant  by  the  curtesy,  for  the  corruption  of  the  blood  of  that 
issue ;  though  it  is  otherwise,  if  he  hath  issue  after  the 
pardon  ;  for  then  he  should  be  tenant  by  the  curtesy,  although 
the  issue  which  he  had  before  the  pardon  be  not  inheritable. 
\3H.7.c.  17. 

A  son  attainted  of  treason  or  felony  in  the  life  of  his  an- 
cestor, obtains  the  king's  pardon  before  the  death  of  his  ancestor, 
lie  shall  not  be  heir  to  the  said  ancestor,  but  the  land  shall 
rather  escheat  to  the  lord  of  the  fee  by  the  corruption  of 
blood.    36  Ass.  PL  32  //.  8. 

If  the  father  of  a  person  attainted  die  seised  of  an  estate  of 
inheritance,  during  his  life  no  younger  brother  can  be  heir; 
for  the  elder  brother,  though  attainted,  is  still  a  brother,  and 
no  other  can  be  heir  to  his  father,  while  he  is  alive ;  but  if  he 
die  before  the  father,  the  younger  brother  shall  be  heir. 
2  Hawk.  P.  C.  c.  49.  §  49.  See  farther  Co.  Lit.  8.  391:  Dyer, 
482:  3  Inst.  211. 

Corruption  of  blood  from  an  attainder  is  so  high  that  it 
cannot  be  absolutely  salved  but  by  act  of  parliament:  for  the 
king's  pardon  doth  not  restore  the  blood  so  as  to  make  the 
person  attainted  capable  either  of  inheriting  others,  or  being 
inherited  himself  by  any  one  born  before  the  pardon,  1  Inst. 
,"<ll ,  3Q2:  2  Hawk.   A  statute  which  saves  the  cor- 

ruption of  blood,  impliedly  saves  the  descent  of  the  land  to  the 
heir ;  and  it  prevents  the  corruption  of  blood  so  far :  also  it 
saves  the  wife's  dower,  &e.  But  nevertheless  the  land  shall 
be  forfeited  for  the  life  of  the  offender.  3  Inst.  47  :  1  Hawk. 
P.  C.  c.  4L  §  5.  By  stat-  54  G.  3.  c.  145.  it  is  enacted  that 
no  future  attainder  for  felony,  except  in  cases  of  high  treason, 
petit  treason,  or  murder,  or  of  abetting,  procuring,  or  coun- 
selling the  same,  shall  extend  to  the  disinheriting  of  any  heir, 
nor  to  prejudice  of  the  right  or  title  of  any  person,  other  than 
the  right  or  title  of  the  offender  during  his  natural  life  only : 


and  that  it  shall  be  lawful  to  every  person  to  whom  the  right 
or  interest  of  any  lands,  tenements,  or  hereditaments,  after  the 
death  of  any  such  offender,  should  or  might  have  appertained 
if  no  such  attainder  had  been,  to  enter  into  the  same.  See 
farther  tits.  Attainder,  Forfeiture,  Escheat,  Tenure,  §c. 

CORSELET,  Fr.  in  Lat.  corpu&ctduml]  A  little  body. 
The  name  of  an  ancient  armour  used  to  cover  the  body  or  trunk 
of  a  man :  wherewith  pikemcn  commonly  set  in  the  front  and 
flanks  of  the  battle  were  formerly  armed,  for  the  better  rei#. 
ance  of  the  assaults  of  the  enemy,  and  the  surer  guard  of  the 
soldiers  placed  behind,  who  were  more  slightly  armed  fur 
their  speedier  advancing  to,  and  retreating  from,  the  attack. 
4  and  5  P.  $  M.  c.  2. 

CORSE  PRESENT,  from  the  Fr.  corps  present.']  A  mor- 
tuary: and  the  reason  why  it  was  thus  termed  scums  to  be, 
that  where  a  mortuary  became  due  on  the  death  of  any  man, 
the  best  or  second  best  beast  was,  according  to  custom,  ofleml 
or  presented  to  the  priest,  and  carried  with  the  corps.  See  stat. 
21  //.  8.  c.  6.  and  this  Diet-  tit.  Mortuary. 

CORSNED  BREAD,  pants  conjnratus.']  Ordeal  breal 
It  was  a  kind  of  superstitious  trial  used  among  the  Saxons,  to 
purge  themselves  of  any  accusation,  by  taking  a  piece  of  barley 
bread,  and  eating  it  with  solemn  oaths  and  execrations,  that  it 
might  prove  poison,  or  their  last  morsel,  if  what  they  asserted 
or  denied  were  not  punctually  true.  These  pieces  of  bread 
were  first  execrated  by  the  priest,  and  then  offered  to  the  sus- 
pected person,  to  be  swallowed  by  way  of  purgation:  for  they 
believed  a  person,  if  guilty,  could  not  swallow  a  morsel  w 
accursed  ;  or  if  he  did,  it  would  choke  him. 

The  form  was  thus:  We  beseech  thee,  0  Lord,  thai  he  who  if 
guilty  of  this  theft,  when  the  exorcised  bread  is  offered  to  him  in 
order  to  discover  the  truth,  that  his  jaws  may  be  shut,  his  tltroni 
so  narrow  that  he  may  not  swallow,  and  that  he  may  cast  it  out 
of  his  mouth,  and  not  eat  it.  Du  Cange.  The  old  form,  or 
exorcismus  pants  ho?  dead  vel  casei  ad  probationem  veri,  is 
extant  in  Lindcnhro^ius,  page  10J.  And  in  the  laws  of  King 
Canute,  cap.  6.  Si  quis  altari  ministranthtm  accusefur,  ct 
amicis  destitutus  sit,  cum  sacrament  ales  non  hahcat,  radat  mi 
judicium,  quod  Angllce  dicitur  corsned,  ct  fiat  sicui  Deus  vchl, 
nisi  super  sanctum  corpus  Domini  pcrmittatur  nt  se  purgct;  from 
which  it  is  conjectured,  that  corsned  bread  was  originally  the 
very  sacramental  bread,  consecrated  and  devoted  by  the  priest, 
and  received  with  solemn  adjuration  and  devout  expectance 
that  it  would  prove  mortal  to  those  who  dared  to  swallow  it 
with  a  lie  in  their  mouths;  till  at  length  the  bishops  and  rk-r<:y 
were  afraid  to  prostitute  the  communion  bread  to  such  rush 
and  conceited  uses;  when  to  indulge  the  people  in  their  super- 
stitious fancies,  and  idle  customs,  they  allowed  them  to  practise 
the  same  judicial  rite,  in  eating  some  other  morsels  of  bread, 
blessed  or  cursed  to  the  like  uses. 

It  is  recorded  of  the  perfidious  Godwin,  Earl  of  Kent,  m 
the  time  of  King  Edward  the  Confessor,  that  on  his  abjuring 
the  murder  of  the  king's  brother,  by  this  way  of  trial,  as  a  just 
judgment  of  his  solemn  perjury,  the  bread  stuck  in  his  throat, 
and  choked  him.  Ingulph.  this,  with  other  barbarous  wsfl 
of  purgation,  was  by  degrees  abolished,  though  we  have  still 
some  remembrance  of  this  superstitious  custom  in  our  usual 
phrases  of  abjuration  ;  as,  /  will  take  the  sacrament  upon  it:— 
May  this  bread  be  my  poison;—  or,  May  this  bit  he  my  last,  qc 
See  tit.  Or  deal. 

CORTIS,  curtis.~\    A  court  or  yard  before  a  house.  Blouvl 

CORTULARIUM,  curtilagium^  A  yard  adjoining  to  a 
country  farm.    Cartul.  Glaston.  M&.f.  42. 

CORUS.  A  certain  corn-nicasure  heaped  up,  from  the 
Hebr.  cora,  a  hill:  eight  bushels  of  wheat  in  a  heap,  making  a 
quarter,  are  of  the  shape  of  a  little  hill ;  and  probably  a  corns 
wheat  was  eight  bushels;  Decern  coros  tritici,  she  decern  quar- 
teria.     Bract,  lib.  2.  c.  6.  r 

COSDUNA.  Custom  or  tribute.  Man.  Angl  torn.  L  p.  50-. 

COSENAGE  or  COSINAGE,  Fr.  cousinage,']  i.e.  kindred, 
cousinship.    Is  used  for  a  writ  that  lies  where  the  tresail,  that 
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E4,  the  father  of  the  foswfl,  or  great  grandfather,  being  seized 
of  lands  and  tenements  in  fee  at  his  death,  and  a  stranger 
enters  upon  the  heir  and  abates;  then  shall  his  heir  have  his 
writ  of  coinage.  Brit.  c.  S6:  F.  Ar.  B.  221,  See  tit.  Assise 
of  Mart  (V  Ancestor* 

COSENING,  is  an  offence  where  any  thing  is  done  deceit- 
fully,  whether  belonging  to  contracts  or  not,  which  cannot  be 
properly  termed  by  any  special  name.  West.  Symb.  p.  2.  §  68. 
See  tit.  Cheats. 

COS  lib,  KING  As  there  were  many  privileges  inherent  by 
right  and  custom,  allowed  in  the  feudal  laws;  so  were  there 
several  grievous  exactions  imposed  by  the  lords  on  their  tenants, 
by  a  sort  of  prerogative  or  senioial  authority,  as  to  lie  and  feast 
themselves  and  their  followers  at  their  tenants  houses,  &c, 
which  was  called  cos hen  ng,  S pel  m.  of  Parliaments,  M.S. 

COSMUS.    From  the  Greek,  Korrpoc.^    Clean.  Blount. 

COSTARD.  An  apple:  whence  costard-monger,  i.e.  seller 
of  apples.    Cartular.  Abbat.  Reading,  MS.  fol.<)\6. 

COST  ERA.  Coast,  sea-coast.  Mentor,  in  Scaecar,  Pasclt. 
24  Ed.  1. 

COSTS. 

Expense:  litis,]  hi  the  prosecution  and  defence  of  actions, 
the  parties  are  necessarily  put  to  certain  expences,  or,  as  they 
are  commonly  called,  Costs  ;  consisting  of  money  paid  to  the 
king  and  government  for  fines  and  stamp  duties:  to  the  officers 
of  the  courts;  and  to  the  counsel  and  attorneys  for  their 
Ices.  ^c. 

These  costs  may  be  considered  cither  as  between  attorney 
and  client;  being  what  are  payable  in  every  case  to  the 
attorney,  by  his  client,  whether  he  ultimately  succeed  or  not ; 
or  as  between  party  and  party,  being  those  only  which  are 
allowed,  in  some  particular  cases,  to  the  party  succeeding 
against  his  adversary.  As  between  party  and  party,  they  are 
interlocutory  or  final :  the  former  are  jriven  on  various  inter- 
locutory motions  and  proceedings  in  the  course  of  the  suit  — 
The  latter  (to  which  the  term  of  costs  is  most  generally 
applied,  and  the  rules  respecting  which  are  of  the  most  conse- 
quence) are  not  allowed  till  the  conclusion  of  the  suit. 

Much  of  the  following  abstract  of  the  law  relating  hereto  is 
taken  from  Tidd's  Practice ,  Chapter  on  Costs  ;  a  short  and 
comprehensive  abridgement  ;  to  which,  and  other  productions 
on  the  subject,  the  practitioner  must  necessarily  have  recourse 
in  nice  and  particular  cases. 

It  will  be  sufficient  fur  the  present  purpose  to  arrange  the 
information  on  this  >ubject  in  the  following  manner. 

ti  In  what  general  Cases  Costs  are  given  to  the  Plaintiff. 

11.  In  what  to  the  Defendant. 

1U.  Of  double  and  treble  Costs. 

IV.  Costs  by  particular  Statutes. 

V,  Of  taxing  and  recovering  Costs, 

VI,  In  Criminal  Prosecutions. 

I.  In  what  general  Cases  Costs  are  given  to  the  Plaintiff. — 
No  costs  were  recoverable  by  the  plaintiff  or  defendant  at 
common  law.  2  Inst.  288:  Hardr.  15%  But  by  the  stat.  of 
Gloucester  ((>  Ed.  1.)  c.  1.  §  2.  it  is  provided,  "  that  the 
demandant  may  recover  against  the  tenant  the  costs  of  his  writ 
purchased  (which,  by  a  liberal  interpetation,  has  been  con- 
strued to  extend  to  the  whole  costs  of  his  suit;  2  Inst.  288.)  ; 
together  with  the  damages  given  by  that  statute,  and  that  this 
act  shall  hold  place  in  all  cases  where  a  man  recovers  damages" 
This  was  the  origin  of  cost*  de  invtcmento.  Gilb.  Faj,  Rep.  If)"). 
And  hence  the  plaintiff  has,  generally  speaking,  a  right  to  costs, 
in  all  cases  where  he  was  entitled  to  damages,  antecedent  to, 
or  by  the  provisions  of  the  stat.  of  Gloucester  (10  Co,  1  lf>-  a,) ; 
as  in  assumpsit,  covenant,  debt  on  contract,  case,  trespass, 
replevin,  ejectment,  &c.  ;  or  where,  by  a  subsequent  statute, 
double  or  treble  damages  are  given,  in  a  case  where  single 
damages  were  before  recoverable  (10  Co.  1 J  6.  a.:  2  Inst*  289. 


Cowp.  36S.);  as  upon  stat.  2  H.  i.  c.  11.  for  suing  In  the 
Admiralty  Court  ( 10  Co.  1 1 6.  a.  b. :  Dyer,  1  56.  b. :  Carth  297.) ; 
upon  stat.  8  H.  6.  c.  [).  for  a  forcible  entry  (10  Co.  115.  b.  : 
Co.  Lit.  257.  b.:  InsL  289:  Cro.  EL  582.);  or  upon  stat. 
2  and  3  W.  $  M.  sess.  1.  c.  5.  for  rescuing  a  distress  for  rent 
(Carth.  :m  :  I  Salk.  205:  J  Ld.  Raym.  19:  Skin.  555: 
Holt,  1?2.  S.  C)  And  he  hath  also  a  right  to  costs  in  all  casea 
where  a  certain  penalty  is  given  by  statute  to  the  party 
aggrieved  (Cro.  Car.  56*0 :  1  RoL  Abr.  574 ;  Skin.  363: 
Carth.  230:  1  Salk.  206 :  1  Ld.  Raym.  172:  Say.  Costs,  11  : 
II.  Black.  10.);  for  otherwise  the  remedy  might  prove  in- 
adequate. So  where  a  right  is  vested  by  act  of  parliament  in 
a  particular  person  or  corporation,  the  withholding  the  right 
and  compelling  the  party  to  sue  for  it  is  an  injury  for  which 
damages  may  be  recovered,  and  then  costs  will  follow.  9  Barn. 
$  Cres.  524:   J  Crump.  §  Jcr.  56:  see  Tidd,  94-5.  (9th  ed.) 

But  the  stat.  of  Gloucester  did  not  extend  to  cases  where  no 
damages  were  recoverable  at  common  law,  as  in  scire  facias, 
prohibition  {Comb.  20.),  §c.  (but  costs  have  been  allowed  on 
interlocutory  proceedings  in  a  writ  of  entry  ;  2  Bing.  387,); 
nor  where  double  or  treble  damages  were  given  by  a  subsequent 
statute,  in  a  new  case  where  single  damages  were  not  before 
recoverable ;  as  in  waste  against  tenant  for  life  or  vears 
(2  IL  4.  17:  9  H.  6.  66.  h.:  10  Co.  116.  b.:  2  Inst.  289.); 
upon  the  stat.  of  Gloucester  (6  Ed.  1.  c>  5.)  ; — for  not 
setting  out  tithes  (Moor,  915:  Noy,  136:  Hurdr.  152.), 
upon  stat.  2  and  3  Ed.  6.  c.  \3  ; — or  for  driving  a  distress 
out  of  the  hundred  (2  Inst.  289:  Dyer,  171.  but  see  Cro, 
Car.  560  :  1  RoL  Abr.  5/4.),  upon  stat.  1  and  2  P.  $  M.  c.  12. 
Nor  does  this  statute  extend  to  popular  actions,  where  the 
whole  or  part  of  a  pcnaltv  is  given  hv  statute  to  a  common  in- 
former (1  RoL  Abr.  57 '4;  i  l  ent.  133:  Carth.  231:  1  Salk.  206: 

1  Ld.  Raum.  172:  fas.  Pr.  C.  B.  87:  Barnes,  1 24.  S.  C.  : 
Cotrp.  M(it>:  1  //.  Black.  10:  Bull.  N.  P.  333.)  ;  as  upon  stat. 
5  Eliz.  r.  4.  §  31.  for  exercising  a  trade,  without  having  served 
an  apprenticeship ;  or  upon  the  stat.  of  Usury,  1 2  Anne,  ,\t.  2. 
c.  16.  In  these  and  such  like  cases,  therefore,  the  plaintiff  is 
not  entitled  to  costs,  unless  they  are  expressly  given  by  the 
statute  ;  but  wherever  they  are  so  given,  he  is  of  course 
entitled  to  them. 

Where  simile  damages  arc  given  by  a  statute  subsequent  to 
the  stat.  of  Gloucester,  in  a  new  case  wherein  no  damages  were 
previously  recoverable,  it  has  been  doubted  whether  the  plain- 
tiir>hull  receiver  costs,  if  they  are  not  mentioned  in  the  statute. 
The  rule  in  Pilford's  case  is,  that  he  shall  not  (10  Co.  1 If),  a.)  ; 
ami  according!  v  it  is  holden,  that  he  is  not  entitled  to  costs  io 
quare  impedit  (2  H.  +.  17  :    27  //.  6.  JO:    10  Co.  11 6.  a  : 

2  lust.  289.  362:  Barnes,  140:  and  see  Cro.  Car.  360 : 
Carth.  2:il  :  Carp.  367,  S.)  ;  wherein  damages  are  given  bv 
the  stat.  of  Weslm.  2.  (13  Ed.  1.)  c.  5.  §  3.  But  the  rule 
in  Pilford's  case  is  contradicted  by  Lord  Coke  himself 
(2  Insl.  289. )j  who  says,  that  "  this  clause  (respecting  the  stat. 
of  Gloucester  s  holding  place,  in  all  cases  where  a  man  recovers 
damages)  doth  extend  to  ^ive  costs,  where  damages  are  given 
to  any  demandant  or  plaintiff  in  any  action  by  any  statute 
made  after  this  parliament."  And  the  rule  has  been  since 
narrowed  by  several  modern  decisions  ;  from  whence  it  may  be 
collected,  that  the  plaintiff  is  entitled  to  costs,  in  all  cases 
where  single  damages  are  given  by  statute  to  the  party  grieved, 
although  costs  are  not  particularly  mentioned  in  the  statu-o. 
2  Mix.  91  :  Barnes.  151.  S.C.:  3  Burr.  1723:  Term  Rep.  7  I  : 
Tidd's  Prac.  9±li  (9th  ed.) 

Wherever  an  action  is  given  to  the  party  grieved  by  an  act 
since  the  stat.  of  Gloucester,  he  is  entitled  to  costs  if  he 
succeed,  though  he*  had  no  remedy  before  such  act. 
7  Term  Rep.  208. 

In  several  of  the  foregoing  cases,  wherein  costs  were  not 
recoverable  by  the  plaintiff  at  common  law,  they  are  expressly 
given  him  by  stat.  8  and  9  W.  3.  c.  11;  by  which  it  is  enacted, 
that  ''in  all  actions  of  naxte,  and  actions  of  debt  upon  the 
statute  for  not  setting  forth  tithes,  wherein  the  single  value  or 
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damage  found  by  the  jury  shall  not  exceed  the  sum  of  twenty 
nobles;  and  in  all  suits  upon  any  writ  or  writs  of  scire facias > 
and  suits  upon  prohibitions,  the  plaiinii^^taiuiug  judgment,  or 
any  award  of  execution,  after  plea  pleaded  or  demurrei  joined 
therein,  .shall  likewise  recover  his  costs  of  suit ;  and  if  the  plain- 
t iil'  sliaU  become  nonsuit,  or  suffer  a  discontinuance,  or  a  verdict 
shall  pass  against  him,  the  defendant  shall  recover  his  costs,  and 
have  execution  for  the  same  by  capias  ad  satisfaciendum,  jieri 
facias,  or  elegit  ** 

This  statute  does  not  extend  to  a  scire  Joans  to  repea*  a 
patent,  prosecuted  in  the  name  or  the  kin&  7  Term  Rep.  3m. 
See  Tidd,  947.  (9th  ed.)  as  to  Costs  in  Scire  Facias,  Prohibi- 
tion, Mandamus,  Quo  W  arranto* 

The  plaintiff's  general  right  to  costs  being  thus  settled  and 
established  upon  the  footing  of  the  stat  of  Gloucester,  has  been 
since  altered,  restrained,  and  modified  by  several  subsequent 

statutes.  . 

To  prevent  trifling  and  malicious  actions  tor  words,  tor 
assault  and  battery,  and  for  trespass,  it  is  enacted  by  stats. 
4:i  KHz.  c.  H;2\  Jar.  I .  c.  H>  ;  22  and  23  Car.  2.  <:.  [).  *  i:i(>. 
that  where  the  jury  who  try  any  of  these  actions  shall 
give  less  damages  than  40.?.,  the  plaintiff  shall  be  allowed  no 
more  costs  than  damages;  unless  the  judge  before  whom  the 
cause  is  tried  shall  certify,  under  his  hand,  on  the  back  of  the 
record,  that  an  actual  batter  if  (and  not  an  assault  only)  was 
proved,  or  that  in  trespass  the  freehold  or  title  of  the  laud  came 
cfaiefly  in  question.  Also  by  stats.  4  and  5  W.  Sf  M.  c.  23  ; 
8  and  9  W*  S.  c.  11.  if  the  trespass  were  committed  in  hunting 
or  sporting  bv  an  inferior  tradesman,  or  if  it  appear  to  be 
wilfully  and  maliciously  committed,  the  plaintiff  shall  have  full 
costs;  though  his  damages,  as  assessed  by  the  jury,  amount  to 
less  than  40j. 

If,  in  an  action  on  the  case  for  an  injury  done  to  the  plain- 
tiff's right  of  common  by  digging  turves  there,  the  judge 
certify,  under  the  stat.  of  EM,  that  the  damages  did  not 
amount  to  40.?.,  the  plaintiff  shall  have  no  more  costs:  for  the 
interest  or  title  of  the  land  docs  not  necessarily  come  in  question 
in  this  action,  and  did  not,  in  fact,  in  this  case,  where  the  action 
was  brought  against  another  commoner  for  a  mere  wrongful 
act.  8  East's  Rep.  29**  And  the  certificate  may  be  granted 
in  assault  and  battery,  if  m>  actual  battery  be  proved.  1  New.  R. 
235  :  and  see  2  New.  R.  ^71-  So  in  assault  and  battery,  with 
a  separate  count  for  a  false  imprisonment,  where  the  verdict 
was  for  J  s.  damages,  and  the  judge  certified  under  43  Ehz,$  the 
Common  Pleas  refused  to  allow  plaintiff  his  costs,  2Bing.333, 

Where  to  trespass  at  A.,  and  throwing  down,  burning,  and 
totally  destroying,  the  plaintiff's  hedge  there  then  erected,  &c. 
whereby,  &c,Yne  defendant  pleads  the  general  issue,  and  jus- 
tifies as  to  the  throwing  down  the  hedge,  because  it  was  erected 
mi  a  common  over  which  he  prescribes  for  right  of  common, 
and  issue  is  taken  on  suth  right,  which  is  found  for  him,  and 
a  verdict  for  the  plaintiff,  for  20s.  damages  on  the  general 
i>sue  ;  the  facts  staled  in  the  special  j -lea,  and  found,  cannot  he 
tukcn'into  consideration  to  show  that  the  title  to  the  freehold 
could  not  tome  in  question  on  the  declaration  ;  and  as  on  the 
declaration  the  freehold  might  have  come  in  issue,  and  the 
judge  did  not  certify,  the  plaintiff  is  tutitlcd  to  no  more  costs 
than  damages.    S'ead  v  Gamble,  7  East,  325. 

If  there  be  a  certificate  against  any  more  costs  than  damages 
upon  the  stat.  43  Etiz.  c.  ()•  §  2.  the  ] plaintiff  shall  not  have  the 
costs  <>f  the  double  pleas,  on  which  all  the  issues  were  found 
for  him  ;  although  the  judge  has  not  certified,  under  the  stat. 
4  Anne,  c.  If).  §  5.  that  the  defendant  had  probable  cause  to 
plead  the  several  special  matters;  that  section  only  applying  to 
cases  where  one  at  least  of  the  special  pleas  is  found  for  the 
defendant,  which  would  entitle  him  to  the  general  costs. 
Richmond  v.  Johnson,  ?  East,  583. 

The  stat.  43  G.  3.  c.  46.  §  4.  enacts  that  in  all  actions 
brought  in  England  or  Ireland,  upon  any  judgment  recovered, 
the  plaintiff  in  such  action  shall  not  recover  or  be  entitled  to 
any  costs  of  suit,  unless  the  court  in  which  action  on  the  judg- 


ment shall  be  brought,  or  some  judge  of  the  same  court,  shaU 
otherwise  order.  But  this  statute  does  not  extend  to  an  action 
brought  to  recover  the  costs  of  a  judgment  of  nonsuit. 
14  East's  Rep.  243.    See  Tidd, 

The  legislature  has  also  been  obliged  to  interfere  still  far- 
ther, to  guard  against  trilling  and  vexatious  actions  by  means 
of  what  are  commonly  called  the  Court  of  Conscience  AcU, 
Such  are  stats.  3  Jac.  h  c.  15.  §  14  ;  14  G.  2.  c.  10;  which 
provide  that  if  an  action  be  brought  for  less  than  4G\v.  against 
a  defendant  living  in  London,  and  liable  to  t he  jurisdiction  of 
the  Court  of  Requests  there,  the  plaintiff  shall  not  recover  any 
costs,  but  shall  pay  them  to  the  defendant. 

The  London  Court  of  Requests  has  jurisdiction  by  the  stat. 
39  and  40  G.  3,  c.  104.  over  a  contract  for  the  retention  of 
tithes  by  the  tenant,  the  value  of  which  was  under  5if  and 
therefore  if  the  vicar  sue  in  the  superior  court  for  the  same,  and 
recover  less  than  5/.  upon  a  count  in  assumpsit,  for  a  quantum 
valebant,  the  defendant  may  enter  a  suggestion  on  the  roll, 
Stating  that  he  was  a  freeman  and  inhabitant  of  the  city  of 
London,  trading  there  at  the  time  he  was  served  with  the  writ, 
for  the  purpose  of  ousting  the  plaintiff  of  his  costs  under  the 
twelfth  section  of  the  act,    Sandby  v.  Miller,  5  East,  104. 

Several  other  acts  of  parliament  have  been  also  rmide,  esta- 
blishing courts  of  conscience  in  vat  ions  districts  in  and  about 
the  metropolis,  as  in  the  town  and  borough  of  Southward  &c. 
by  stat.  22  G.  2.  c.  47  (but  see  4  G*  4.  c.  123.  §  14.  and 
fidds  Prac.  958.  9th  eih)  ;  in  the  city  and  liberty  of  Westmin- 
ster, and  part  of  the  duchy  of  Lancaster,  by  stat.  23  G.  2.  r.  27. 
(explained  and  amended  by  stat.  24  G.  2.  c.  42);  and  in  the 
Tower-hamlets,  by  stat.  23  G-  2.  c.  30.  And  by  stat.  23  G,2, 
c.  33.  the  county  court  of  Middlesex  was  put  on  a  different 
footing,  for  the  more  easy  and  speedy  recovery  of  small  debts. 
See  tits.  County  Courts,  Courts  of '  Conscience-  And  see  Tidd's 
Chapter  on  Costs.  (9th  ed.) 

When  it  was  proved  that  a  debt  originally  above  was  reduced 
below  40*.  by  part  payment  before  the  action  brought,  held 
that  the  defendant  was  entitled  to  costs  under  the  statutes 
establishing  courts  of  conscience  in  Southwark  and  Londoiu 
8  E-  R.  28.  347,  See  14  E.  R.  :H4.  S.  P. :  and  also  8  E.  R. 
230:  1  Taunt.  60. 

In  general,  where  the  act  is  not  pleaded,  the  proper  mode  to 
obtain"  the  costs  is  for  the  defendant  to  apply  to  the  court,  by 
affidavit,  for  leave  to  enter  a  suggestion  on  the  roll  of  the  facts 
necessary  to  entitle  him  to  the  benefit  of  the  act  suited  to  hU 
ease  ;  which  suggestion  may  be  traversed  or  demurred  to*  See 
farther,  Tidd's  Chapter  on  Costs.  (9th  ed.) 

These  statutes  might  perhaps  have  been  with  equal  propriety 
classed  under  the  2d  division  of  this  title;  but  are  introduced 
here  as  forming  an  exception  to  the  general  title  of  a  plaintiff* 
to  costs  in  the  cases  already  instanced. 

The  principal  statute  made  for  restraining  the  plaintiffs 
right  to  costs  is  stat.  22  mid  23  Car.  2.  c.  9-  (extended  to  Wale* 
and  the  Counties  Palatine  by  stat.  12  and  13  W-  3.  c.  by 
which  it  is  enacted,  that  "in  all  actions  of  trespass,  assault, 
and  batten/,  and  other  personal  actions,  wherein  the  judge,  at 
the  trial  of  the  cause,  shall  not  find  and  certify  under  his  hand, 
upon  the  back  of  tire  record,  that  an  assault  and  battery  was 
sufficiently  proved  by  the  plaintiff  against  the  defendant,  t>r 
that  the  freehold  or  title  of  the  land  mentioned  in  the  plamtifla 
declaration  was  chiefly  in  question ;  the  plaintiff,  in  ease  the 
jui-v  shall  find  the  damages  to  be  under  the  value  of  forty 
shillings,  shall  not  recover  or  obtain  more  costs  of  suit  than  the 
damages  so  found  shall  amount  unto."  It  seems  to  have  been 
the  intention  of  this  statute  that  the  plaintiff  shall  have  no 
more  costs  than  damages,  in  any  personal  action  whatsoever, 
if  the  damages  be  under  40*.,  except  in  cases  of  battery 
or  freehold,  and  not  even  in  these  without  a  certificate.  Am 
this  construction  was  adopted  in  some  of  the  first  cases  tna 
arose  upon  the  statute.  3  Keb.  121.  247.  But  a  different  con- 
struction  soon  prevailed  ;  and  it  is  now  settled,  that  the  statute 
is  confined  to  actions  of  assault  and  battery,  and  actions  ror 
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focal  trespasses,  wherein  it  is  possible  for  the  judge  to  certify 
that  the  freehold  or  title  of  the  land  was  chicflv^iii  question. 
T.  Itmpn.  487  i  T.  Jon.  232  :  2  SkdWi  258.  S.  C.  :  3  Mod.  39  : 
1  Salk.  SOS;  1  Sir.  577:  G*/o.  Eq.  Rep.  195:  JArrim,  I'M  : 
$  Wit,  322.  S.C.:  I  &  Black.  294-.  Therefore  it  does  not 
extend  to  actions  of  debt,  covenant,  assumpsit,  (rover  (3  Keh.3l: 

1  Salic.  208,),  or  the  like  ;  or  to  actions  for  a  mere  assault 

3  T.  R.  391.) ;  or  for  criminal  conversation  (3  IV  Us.  SI 9)  ;  or 
battery  of  the  plaintiff  's  servant  {3  Keb.  JS4:  1  Sail.  208  : 
J  S/ra.  192.),  per  qri/orf  consortium  vcl  servitium  amisiL  In  all 
these  cases,  though  the  damages  be  under  40$.,  the  plaintiff'  is 
entitled  to  full  costs  without  a  certificate. 

The  certificate  required  by  this  statute  need  not,  it  seems, 
be  granted  at  the  trial  of  the  cause;  11  Mod,  108;  but  may 
be  granted  within  a  reasonable  time  after  the  trial.  2  Bant.  & 
Cres.  621 :  4  Dow.  #  By.  1 56.  And  where  the  defendant  lets 
judgment  go  by  default  {Bull.  X.  P.  329.),  or  justifies  the 
assault  and  battery,  or  pleads  in  such  a  manner  as  to  bring  the 
freehold  or  title  of  the  land  in  question,  on  the  face  of  the 
record  (9  Prac.  314.),  or  a  vim  is  granted  (1  Ld.  Raym.  76: 

2  Salk.  665.),  a  certificate  is  holden  to  be  unnecessary ;  but  it  is 
necessary  where,  to  a  plea  of  a  right  of  way,  there  is  a  replica- 
tion of  extra  viarru  Cochran  v.  Harrison,  T.  22  G.  3.  But 
where,  in  an  action  for  an  assault  and  battery,  the  defendant 
justifies  the  assault  only  (3  T.  R.  391.),  or  an  assault  only  is 
certified  by  the  judge  (2  Lev.  102.),  the  plaintiff  recovering 
less  than  forty  shillings  is  not  entitled  to  more  costs  than 
damages ;  though  in  the  latter  case,  to  entitle  him  to  full  costs, 
the  judge  may  certify,  on  stat.  8  and  9  W.  3.  c.  11.  that  the 
assault  was  wilful  and  malicious.    3  fVils.  326. 

None  of  the  statutes  made  for  restraining  the  plaintiff's  right 
to  costs  extend  to  actions  brought  in  an  inferior  court,  and  re- 
moved by  the  defendant  into  a  superior  one.    2  Lev.  1 24 : 

4  Mod.  378,  9  *  1  Ld.  Raym.  395.  But  now,  by  58  G.  3.  in 
actions  of  assault  and  battery,  commenced  in  courts  having 
jurisdiction  to40j.,  if  the  jury  give  less  than  40s.  damages,  the 
plaintiff  shall  have  no  more  costs  than  damages.  See  Tidd's 
Prac.  961.  (9th  ed.)  And  it  has  been  holden,  that  stat. 
21  Jac.  1.  c.  \6.  and  stats.  22  and  23  Car,  2.  c.  9-  only  restrain 
the  court  from  awarding  more  costs  than  damages;  but  the 
jury,  not  being  restrained  thereby,  may  give  what  costs  they 
please. 

It  often  happens  that  there  are  several  counts  or  pleas,  the 
issues  upon  whic  h  are  some  of  them  found  for  the  plaintiff,  and 
some  for  the  defendant.  The  practice  of  the  courts  differed  as 
to  costs  in  such  cases ;  but  now,  by  the  rules  of  H,  T.  1832, 
no  costs  shall  be  allowed  a  plaintiff  on  any  counts  or  issues  on 
which  he  has  not  succeeded,  and  the  costs  of  all  issues  for  the 
defendant  shall  be  deducted  from  the  plaintiff's  costs.  See 
T'uUU  975.  (9th  ed.) 

By  the  Welch  Judicature  Act,  5  G.  4.  c.  106.  in  all  actions 
upon  the  case  for  words,  actions  of  debt,  trespass  on  the  case, 
assault  and  battery,  or  other  personal  action,  and  all  transitory 
actions,  which  shall  be  brought  in  any  of  his  majesty's  courts  of 
record  out  of  the  principality  of  Wales,  and  the  debt  or  damage 
found  by  the  jury  shall  not  amount  to  the  sum  of  50/,,  and  it 
shall  appear  upon  the  evidence  that  the  cause  of  action  arose  in 
Wales,  and  that  the  said  defendant  was  resident  in  Wales  at 
the  time  of  the  service  of  any  writ,  or  other  mesne  process, 
served  on  him,  and  it  shall  be  so  testified,  under  the  hand  of 
the  judge  who  tried  such  cause,  upon  the  record  of  Nisi  Prius 
(on  such  facts  being  suggested  on  the  record  or  judgment  roll), 
a  judgment  of  nonsuit  shall  be  entered  thereon  against  the 
plaintiff,  who  shall  pay  to  the  defendant  costs  of  suit,  and  the 
defendant  shall  have  like  remedy  to  recover  the  same,  as  in  the 
case  of  a  verdiet  given  for  the  defendant  ;  and  in  the  taxation 
of  all  costs  allowed  to  the  defendant,  the  proper  officer  shall 
allow  to  the  plaintiff,  out  of  the  defendant's  costs,  the  full  sum 
given  by  the  verdict  to  the  plaintiff  for  his  debt  or  damages  ; 
and,  although  no  judgment  shall  be  entered  for  the  plaintiff 
upon  such  verdict,  yet  nevertheless  such  verdict,  without  any 
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judgment  entered  thereon,  shall  be  an  effectual  bar  to  any 
action  commenced  by  the  plaintiff  for  the  same.  Provided  that 
nothing  in  this  act  contained  shall  preclude  any  person  from 
commencing  and  carrying  on  any  action,  and  which  may  be 
tried  at  the  assizes  at  the  nearest  English  countv  to  that  part 
of  Wales  in  which  the  cause  of  action  shall  he*  laid  to  arise, 
against  any  defendant  so  resident  in  Wales,  and  obtaining  full 
costs  in  such  action,  if  the  judge  before  whom  the  cause  shall 
be  tried  shall  certify,  on  the  back  of  the  record,  that  the  title 
or  freehold  of  land  was  chiefly  in  question,  or  that  such  cause 
was  proper  to  be  tried  in  such  English  county.  See  the  Welch 
Judicature  Act,  1  W,  4.  c.  70.  which  repeals  great  part  of  this 
statute ;  but,  as  far  as  it  relates  to  the  plaintiff's  being  non- 
suited, and  paying  costs  to  the  defendant,  in  transitory  actions 
brought  in  the  courts  at  Westminster,  where  the  cause  of  action 
arose  in  Wales,  and  the  defendant  was  resident  there  at  the 
time  of  the  writ  being  served,  unless  the  judge  certify  on  the 
record  that  the  title  or  freehold  of  land  was  in  question  or 
that  the  cause  was  proper  to  be  tried  in  an  English  county,  not 
being  expressly  repealed  by  the  1  TV.  4.  c.  70.  it  may  admit  of 
doubt  whether  it  is  not  still  in  force.  See  Tidd's  Supplement 
to  Prac.  (9th  ed.)  p.  10*7.  and  cases  there  cited. 

Lastly,  by  stats,  7  and  8  G.  4.  c.  2Q.  §  75.  and  c.  30.  §  41. 
in  all  actions  for  anything  done  in  pursuance  of  the  acts  for 
consolidating  and  amending  the  laws  relative  to  larceny,  &e., 
or  malicious  injuries  to  property,  if  a  verdict  shall  pass  for  the 
defendant,  or  the  plaintiff  shall  become  nonsuit,  or  discontinue 
any  such  action  after  issue  joined,  or  if,  upon  demurrer  or 
otherwise,  judgment  shall  be  given  against  the  plaintiff,  the 
defendant  shall  recover  his  full  costs,  as  between  attorney  and 
client,  and  have  the  like  remedy  for  the  same  as  any  defendant 
hath  by  law  in  other  cases ;  and  although  a  verdict  shall  be 
given  for  the  plaintiff  in  any  such  action,  such  plaintiff  shall 
I  not  have  costs  against  the  defendant,  unless  the  judge  before 
I  whom  the  trial  shall  be,  shall  certify  his  approbation  of  the 
!  action,  and  of  the  verdict  obtained  thereupon. 

1 1.  In  what  general  cases  Costs  arc  given  to  the  Defendant. — 
It  has  already  been  observed,  that  no  costs  were  recoverable  by 
a  defendant  at  common  law  ;  and  the  reason  seems  to  be,  that 
if  the  plaintiff  failed  in  his  suit,  he  was  amerced  to  the  king 
pro  f  also  clamor  e,  which  was  thought  to  be  a  sufficient  punish- 
ment, without  subjecting  him  to  the  payment  of  costs.  The 
first  instance  of  costs  being  given  to  a  defendant  was  in  a  writ 
of  right  of  ward  by  the  stat.  of  Malberge.  (52  H.  3.  c.  6\) 
Afterwards,  costs  were  given  to  the  defendant  in  error  by  stat. 
8  H.  7.  c.  10;  and  in  replevin  by  stat.  7  IL  8.  c.  4.  and  stat. 
21  M*  c.  19,  &c.  But  in  one  of  these  cases  the  defendant  is 
to  he  considered  as  an  actor,  and  in  the  other  of  them  the  pro- 
vision is  virtually  for  tin.-  benefit  of  the  plaintiff  in  the  original 
action.    Say.  Casts,  70:  Tidd's  Prac.  976.  (9th  ed.) 

In  ci^ror  brought  by  the  defendant  before  execution  (Cro. 
Jac.  636.),  or  by  the  plaintiff  upon  a  judgment  for  the  de- 
fendant, if  the  judgment  be  affirmed,  the  writ  of  error  dis- 
continued, or  the  plaintiff  in  error  nonsuited,  the  defendant 
in  error  is  entitled  to  costs,  by  stat.  3  H.  7-  c.  10.  and  8  and  9 
W.  3.  c.  11.  §  2 ;  upon  the  former  of  which  statutes  it  has  been 
holden,  that  costs  arc  recoverable  in  error  for  the  delay  of  exe- 
cution, although  none  were  recoverable  in  the  original  action. 
Dyer,  77:  Cro.  Eliz.  6*1 7-  659:  5  Co.  101.  S.  C. :  Cro.  Car. 
145:  1  Sir.  262:  2  Str.  1084,  But  see  Cro.  Car.  425: 
1  Lev.  146:  1  VenL  38.  166:  4  Mod.  245 :  Cartk.26l.  S.  C. 
send),  contra. 

An  avowant  in  replevin  for  rent  in  arrear,  for  whom  verdic  t 
and  judgment  are  given  below,  which  are  affirmed  on  a  writ 
of  error,  is  not  entitled  to  his  costs  on  stat.  8  and  9  IV.  3. 
which  is  confined  to  judgments  for  defendants  on  demurrer. 
10  E.  R.  2. 

A  writ  of  error  having  been  quashed  because  brought  by  a 
feme  covert  without  her  husband,  the  defendant  in  error  is  en- 
titled to  costs  under  the  stat.  4  Anne,  c.  16.  §  25 :  8  T.  R.  302. 
2  Jl 


COSTS,  II- 


By  stat.  13  Car.  2,  si.  2.  e.  2.  §10.  if  the  judgment  be 
aflirmed  after  verdict,  the  plaimiiF  shall  pay  to  the  defendant  in 
error  his  double  costs.  And  by  stat,  4  Anne,  c.  1(>.  §  25.  for 
preventing  vexation,  from  suing  out  defective  writs  of  error,  it 
is  enacted,  that C(  upon  the  qui  ashing  of  any  writ  of  error,  for 
variance  from  the  original  record,  or  other  defect,  the  defendant 
shall  recover  against  the  plaintiff  in  error  his  costs,  as  he  should 
have  had  if  the  judgment  had  been  affirmed,  and  to  be  recovered 
in  the  same  manner."  2  Str.  834:  Cas.  temp,  Ilardm.  137. 
But  none  of  the  statutes  before  mentioned  give  costs  upon  the 
reversal  of  a  judgment.    1  Stra.  (>17* 

Where  the  plaintiff  recovered  a  verdict  at  the  trial,  and  had 
judgment  in  C.  B,,  and,  upon  a  bill  of  exceptions  returned  into 
B.  R.,  judgment  was  reversed,  and  the  plaintiff  took  nothing 
by  his  writ,  the  defendant  could  not  have  costs.  Bell  v.  Potts, 
5  East y  49. 

When,  upon  setting  aside  a  verdict  for  plaintiff,  the  costs  are 
directed  to  abide  the  eventj  and  then  the  plaintiff  discontinues 
the  action,  the  defendant  is  not  entitled  to  the  costs  of  the 
action,    Ho  worth  v.  Samuel,  1  Barn,  ^  Aid. 

In  replevin,  or  second  deliverance,  the  defendant,  making 
avowry,  cognizance,  or  justification,  for  rents,  customs,  or  ser- 
vices, or  for  damage  feasant,  is  entitled  to  costs,  by  stat.  7  U.S. 
c.  4.  and  stat.  2 1  //.  8.  c.  1 9*  §  9*  if  the  avowry,  cognizance,  or 
justification  be  found  for  him,  or  the  plaintiff  be  nonsuit,  or 
otherwise  barred :  which  statutes  extend  to  avowries,  &e.?  made 
by  an  executor  (2  R.  Rep.  437  )  ;  or  for  an  estray  (Cro.  Eliz. 
330.)  ;  and,  as  it  should  seem,  for  an  amercement  by  a  court 
leet  (Cro*  Jac.  520.  sed  vide  Cro.  E.  300.)  ;  but  not  to  pleas  of 
prisel  en  aider  lieu,  upon  which  the  writ  is  abated  (Com.  Rep. 
1 2 L2.),  or  to  pleas  of  property  in  the  thing  distrained.  Hard.  153. 
By  stat.  17  Car.  2.  c  7-  §  2.  the  defendant  obtaining  judgment 
thereon  for  the  arrearages  of  rent,  or  value  of  the  goods 
distrained,  is  also  entitled  to  his  full  costs  of  suit.  And  by 
stat.  11  G.  2.  c.  ly.  §  22.  if  the  defendant  avow  or  make  cogni- 
zance, according  to  that  statute,  upon  a  distress  for  rent,  relief, 
heriot,  or  other  servic  e,  and  the  plaintiff  be  nonsuit,  discontinue 
his  action,  or  have  judgment  against  him,  the  defendant  shall 
recover  double  costs  of  suits.  But  this  latter  statute  does  not 
extend  to  a  seizure  for  a  heriot  custom. 

At  length  costs  were  given  to  defendants  by  the  stat. 
23  II.  S.  c.  15.  §  1.  {<r  in  trespass  upon  stat.  5  R.  2.  debt,  cove- 
nant, detinue,  account,  trespass  on  the  case,  or  upon  any  statute 
for  an  offence  or  wrong  personal,  immediately  supposed  to  be 
done  to  the  plaintiff,"  in  cases  of  nonsuit,  or  verdict  for  the 
defendant. 

The  stat.  13  Car.  %  sL  2.  c.  2.  §  10.  giving  double  costs  to 
the  defendant  in  error,  if  judgment  be  affirmed  after  verdict, 
is  confined  to  cases  where  the  judgment  so  affirmed  is  for 
the  plaintiff  below,  and  not  where  the  defendant  below  ob- 
tained judgment  upon  a  special  verdict.  Baring  v.  Christie, 
5  East,  545. 

No  costs  are  allowed  on  the  stat.  3  II.  7-  e.  10.  where  a  writ 
of  error  is  nonprossed  before  the  transcript  of  the  record  by  the 
clerk  of  the  errors  of  B.  U.    7  East,  3.  110. 

The  king,  and  any  person  suing  to  his  use  (stat.  24  H.  S. 
c.  8.),  shall  neither  pay  nor  receive  costs ;  for  besides  that  he  is 
not  included  under  the  general  words  of  the  statutes,  as  it  is 
his  prerogative  not  to  pay  them  to  a  subject,  so  it  is  beneath  his 
dignity  to  receive  them.  And  it  seems  reasonable  to  suppose 
that  the  queen  consort  has  the  same  privilege;  for  in  actions 
brought  by  her  she  was  not  at  the  common  law  obliged  to  find 
pledges  of  prosecution,  nor  could  be  amerced  in  ease  there  was 
judgment  against  her.  F  N.  B.  101  :  1  hist.  133.  And  on 
this  principle  of  the  king  not  paying  or  receiving  costs,  no  costs 
are  due  on  a  certiorari  removing  summary  proceedings,  unless 
a  recognizance  be  entered  into  at  the  time  of  removing  the 
proceedings.    1  Term  Rep.  82 . 

Paupers  (that  is,  such  as  will  swear  themselves  not  worth  51) 
are  by  stat.  11  //.  7*  c.  12.  to  have  original  writs  and 
subpoenas  gratis,  and  counsel  and  attorney  assigned  them  with- 


out fee ;  and  are  excused  from  paying  costs  when  plaintiffs,  by 
the  stat.  2$  H.  8.  c.  15.  §  2,  but  shall  suffer  other  punishments 
at  the  discretion  of  the  judges.  And  it  was  formerly  usual,  on 
such  paupers  being  nonsuited,  to  give  them  their  election 
either  to  be  whipped  or  pay  the  costs  ;  though  that  practice  is 
now  disused.  1  Sid.  26*1;  7  Mod.  114:  Salk.  506.  And  in 
cases  of  misconduct,  or  in  certain  other  circumstances,  they  may 
be  dispaupered  ;  that  is,  deprived  of  their  privilege  of  suing  as 
paupers.  It  seems,  however,  agreed  that  a  pauper  may  recover 
costs,  though  he  pays  none ;  for  the  counsel  and  clerks  are 
bound  to  give  their  labour  to  hinij  but  not  to  his  antagonists. 
1  Ea.  Ah.  125. 

Executors  and  administrators  are  not  particularly  excepted 
out  of  stat.  23  H.8.  c.  16 ;  yet,  as  that  statute  only  relates  to 
contracts  made  with,  or  wrongs  done  to,  the  plaintiff  (2  Stra. 
1 107-),  it  has  been  uniformly  holden  (Cro.  Eliz.  503 :  Cro.  Joe. 
22$:  2  Bulst.  26l  :  1  Salk.  207 •  313:  3  Burr.  1580:  %. 
Costs,  97.),  that  they  are  not  liable  to  costs,  upon  a  nonsuit  or 
verdict,  where  they  necessarily  sue  in  their  representative 
character,  and  cannot  bring  the  action  in  their  own  right;  as 
upon  a  contract  entered  into  with  the  testator  or  intestate 
(T-  Jon.  47  :  2  Ed.  Raym.  1414:  1  Str.  682.  S.  C. :  Cus.  Pr. 
C.  B.  157 :  Pr.  Reg.  118.  S.  C.i  Barnes,  141.) ;  or  for  a  mrm 
done  in  his  life- time,  Barnes,  11 9.  So  where  the  plaintiff 
sued  an  executor,  and  was  nonsuited  on  evidence  that  the  sup- 
posed testator  was  still  alive,  the  court  refused  to  allow  costs  to 
the  defendant,  it  appearing  to  be  still  doubtful  whether  the 
testator  was  living  or  not.  1  Barn.  §  A.  286.  And  where  a 
plaintiff  sued  as  executor  for  a  debt,  which  appeared  claimable, 
if  at  all,  as  surviving  parties  of  the  deceased,  and  was  nonsuited, 
the  court  refused  to  refer  it  to  the  master  to  tax  the  defendant  s 
costs,  it  being  doubtful  whether  justice  would  be  done  by  such 
an  order*  3  Barn,  cy  A.  213.  But  where  the  cause  of  action 
arises  after  the  death  of  the  testator  or  intestate,  and  the  plain- 
tiff" may  sue  thereon  in  his  own  right,  he  shall  not  be  excused 
from  the  payment  of  costs,  though  he  bring  the  action  as 
executor  or  administrator;  as  upon  a  contract  (6  Mod.  Ql.  181: 
1  Salk.  207.  S.  C. :  1  Ld.  Raym.  436 :  1  Str.  682  :  Barna} 
1  If) :  2  Str.  1100' :  4  T.  R.  277  :  5  T.  R.  234),  express  or  im- 
plied; or  in  trover  {Com.  Rep.  162:  Cas.  Pr.  C.  II  6l: 
Barnes,  132:  Cas.  temp.  Hardw.  £04  ;  but  see  3  La'.  6*0. 
semh.  contra) s  for  a  conversion,  after  the  death  of  the  testator 
or  intestate.  7  T.  R.  358.  An  executor  or  administrator  is 
liable  to  costs  upon  a  judgment  of  non  pros.  Cas.  Pr.  C.  B.  14. 
157,  8  :  3  Bur.  1585:  6  T.  R.  654. 

But  they  are  not  liable  to  costs  on  judgment,  as  In  case  of  a 
nonsuit  under  15  G.  2.  c.  17 .  2  H.  B.277.  But  where  an 
executor  adds  some  count  as  executor,  stating  a  cause  of  action 
for  which  he  might  declare  in  his  own  right,  if  he  is  nonsuited, 
he  shall  be  liable  to  costs.  2  Taunt.  1 1 6.  And  where  he  has 
knowingly  brought  a  wrong  action,  or  otherwise  been  guilty  of 
a  wilful  default,  he  shall  pav  costs  upon  a  discontinuance 
(Cas.Pr.  C.  B.  79  '  3  Burr.  1451  :  1  Blue.  Rep.  451.  S>C.)t 
or  for  not  proceeding  to  trial  according  to  notice  (Cas.  Pr. 
C\  B.  158  :  S  Burr.  1585.)  ;  but  otherwise  he  is  not  liable  to 
costs  in  either  of  these  cases*  2  Str.  871:  Barnes,  133  : 
4  Burr.  1|)27.  Nor,  where  he  merely  sues  en  aider  droit, 
is  he  liable  to  costs  upon  a  judgment,  as  in  case  of  a  nonsuit 
4  Burr.  1928. 

Executors  and  administrators  are  liable  to  costs  in  error  in  cases 
where  they  would  be  liable  in  the  original  action.   1  II-  B.  5uU 

No  costs  can  be  awarded  on  prohibition  against  executors, 
against  whom  judgment  was  obtained  on  demurrer,  upon  a 
question  whether  they  were  entitled  to  a  general  or  limited 
probate*    3  E.  R.  202. 

Where  plaintiff  sued  as  executor,  and  was  nonsuited,  ujion 
evidence  at  the  trial  that  the  supposed  testator  was  still  alive, 
the  court  refused  to  allow  costs  to  the  defendant ;  it  appearing, 
by  affidavits  on  both  sides,  to  be  still  at  least  doubtful  whether 
the  supposed  testator  were  living  or  not.  Zachariak  v.  Pace, 
1  Barn.  §  Aid.  386. 


COSTS,  II.  III.  IV. 


Where  an  executrix  pleaded,  1st.  Non-assumpsit;  and,  3d. 
Plene  adminisfrai rit ;  and  issues  on  the  first  pleas  were  found 
for  plaintiff,  and  on  the  last  for  the  defendant  -  it  was  holden, 
that  the  last  plea  being  a  complete  answer  to  the  action,  the  de- 
fendant was  entitled  to  the  general  costs  of  the  trial.  Edwards 
v.  Bethels  1  Barn.  cy  A. 

The  stat.  23  H.  8.  c.  15,  only  relates  to  cases  where  the 
plaintiff  is  nonsuited,  or  has  a  verdict  against  him.  But  by 
stat.  8  Euz,  c.  2.  "upon  process  issuing  out  of  the  Court  of 
King's  Bench,  if  the  plaintiff  do  not  declare  in  three  days  after 
bail  put  in,  or  if  after  declaration  he  do  not  prosecute  his  suit 
with  effect,  but  willingly  sutler  the  same  to  be  delayed  or  dis- 
continued, or  he  be  nonsuited  therein,  the  judges,  at  their  dis- 
cretion, shall  award  to  the  defendant  his  costs,  damages,  and 
charges,  in  that  behalf  sustained"    See  Tidd,  981.  (9th  ed.) 

The  plaintiff,  it  has  been  observed,  is  not  entitled  to  costs  in 
a  popular  action,  for  the  whole  or  part  of  a  penalty  given  by 
statute  to  a  common  informer,  unless  they  arc  expressly  given 
him  by  the  statute.  Nor  was  the  defendant  entitled  to  costs  in 
such  an  action  until  they  were  given  by  the  stat.  J  8  Eliz.  c.  5. 
§  3.  made  perpetual  by  stat.  27  Eliz.  c.  10. 

There  being  still  many  cases  in  which  the  defendant  was  not 
aided  by  the  provisions  of  the  before  mentioned  statutes,  the 
stat.  4  Jac.  I.  c.  3.  gives  the  defendant  costs  on  a  nonsuit  or 
verdict  in  all  cases  where  the  plaintiff  would  have  been  entitled 
to  them  if  he  had  obtained  judgment. 

When  a  defendant  removes  proceedings  by  a  sc.  fa.  to.  from 
a  county  court  into  one  of  the  superior  courts,  and  signs  judg- 
ment of  non-pros,  in  default  of  plaint  ill's  appearing,  he  is  enti- 
tled to  costs  under  this  statute.    1  T,  R.  372. 

The  stats.  13  Car.  2,  si.  2.  c.  2.  §  3 ;  8  and  9  W.  3.  c.  11.  §  2. 
give  costs  to  a  defendant  also  in  cases  of  non-pros,  and  demurrer; 
and  the  latter  stat.  §  1.  gives  costs  to  one  of  several  defendants 
in  trespass,  assault,  false  imprisonment,  or  ejectment,  acquitted, 
though  the  other  defendants  are  convicted. 

Though  the  defendant  had  judgment  on  demurrer  in  (pi  a  re 
imped  it,  the  Court  of  C.  P.  held  that  he  was  not  entitled  to 
costs  under  §  2.  of  the  last  mentioned  statute.    1  H.  B.  530. 

When  a  feigned  issue  is  ordered  by  a  court  of  law,  whether 
it  be  in  a  civil  or  criminal  proceeding,  the  costs  always  follow 
the  verdict,  and  must  he  paid  to  the  party  obtaining  it.  1  Lib 
P.  R.  344:  Barnes,  130:  1  IVils.  26l.  331  :  Snip  Rep.  21: 

1  Wits.  324-.  But  when  a  feigned  issue  is  ordered  by  a  court 
of  equity,  the  costs  do  not  follow  the  verdict,  as  a  matter  of 
course ;  but  the  finding  of  the  jury  is  returned  back  to  the 
court  which  ordered  it,  and  the  costs  there  are  in  the  discretion 
of  the  court.  Where  the  issue  is  ordered  by  a  court  of  law, 
on  a  rule  for  an  information  (Say*  Rep.  229  '  1  Burr.  6*03.),  or 
motion  for  an  attachment  (Say.  Rep.  253.),  the  costs  of  the 
original  rule  or  motion  do  not  in  general  follow  the  verdict, 
but  only  the  costs  of  the  feigned  issue,  which  costs  are  to  be 
reckoned  from  the  time  when  the  feigned  issue  was  first  ordered 
and  agreed  to-  1  Burr.  604,  Yet  where  it  was  ordered  by  the 
consent  rule,  that  the  costs  should  abide  the  event  of  the  issue, 
the  court  directed  the  whole  costs  to  be   paid   under  it. 

2  Burr.  1021  :  Tidd,  98 7-  (9tb  ed.) 

If  the  plaintiff  enter  a  noli  prosequi >  the  defendant  is  entitled 
to  costs  under  8  Eliz.  c.  2.  §  2  :  3  T. 

Where  a  plaintiff  is  put  to  declare  in  prohibition,  and  is  non- 
suited at  the  assizes,  the  defendant  is  only  entitled  to  his  single 
costs  under  the  stat.  8  and  9  W.  3.  c.  1 1 .  §  3.  and  not  to  double 
costs  under  2  and  3  Ed.  6.  c.  13*  §  4 :  15  E.  R.  574. 

By  43  G.  3.  c.  46.  §  3.  where  the  defendant  is  arrested, 
and  the  plaintiff  does  not  recover  the  amount  of  the  sum  for 
which  the  defendant  is  arrested,  the  defendant  shall  be  entitled 
to  costs  of  suit,  provided  it  appears  on  affidavit  that  the 
plaintiff  had  not  reasonable  or  probable  cause  for  arresting  the 
defendant  for  that  amount.  Where  a  verdict  was  taken  subject 
to  the  award  of  an  arbitrator,  and  tbe  costs  were  to  abide  the 
event,  and  the  arbitrator  awarded  a  less  sum  than  that  for 
which  the  defendant  was  arrested,  the  court  held  the  defendant 


entitled  to  costs.  3  B.  $  C.  491  :  5  B.  &  A.  663 :  Tidd,  983. 
(9th  ed.) 

III.  Of  double  and  treble  Costs. — Where  the  plaintiff  re- 
recovers  single  damages  he  is  only  entitled  to  single  costs,  unless 
more  he  expressly  given  him  by  statute,  lint  If  double  or  treble 
damages  be  given  by  statute,  in  a  case  wherein  single  damages 
were  before  recoverable,  the  plain  tiff  is  entitled  to  double  or 
treble  costs,  although  the  statute  be  silent  respecting  them 
(Say.  Costs.  228.)  ;  as  in  an  action  upon  stat.  2  H.4.  c.  11.  &c. 
Treble  costs  are  recoverable  in  action  on  the  case  for  treble 
damages  against  the  sheriff,  on  29  Etiz.  e.  4.  for  extortion. 
2  Barn*  <f  Aid.  293:  1  Chill.  R.  137:  see  Tidd,  987. 
(9th  ed.)  In  some  cases  double  and  treble  costs  are  expressly 
given  to  the  plaintiff ;  as  upon  the  game  laws,  by  stat.  2  G.  3. 
c.  iy.  §  5.  And  wherever  a  plaintiff  is  entitled  to  double  or 
treble  costs,  the  costs  given  by  the  court  de  incrernefilo  are  to 
be  doubled  or  trebled  as  well  as  those  given  by  the  jury, 
2  Leon.  52  :  Cro.  Etiz.  582  :  3  Lev.  35 1  :  Carth  .  297.  32 1"  : 
2  Sir.  1048.  But  see  1  Term  Rep.  252.  But  double  or  treble 
costs  are  not  to  be  understood  to  mean,  according  to  their  literal 
import,  twice  or  thrice  the  amount  of  single  costs.  Where  a 
statute  gives  double  costs,  tluy  ;uv  1  ,:.h  ;il..iu  1!  ilius:  I.  The 
common  costs,  and  then  half  the  common  costs.  If  treble  costs, 
I.  The  common  costs  ;  2.  Half  of  these  ;  and  then  half  of  the 
latter.  See  4  Bam.  §  Cres.  8S9. 154 :  6  Bow.  Ry.  1  :  7  Dow. 
$  By.  484. 

Double  or  treble  costs  are  also  in  some  cases  expressly  given 
to  the  defendant  ;  as  in  actions  against  parish  officers,  by  stat. 
43  Eliz.  c.  2.  §  19- — against  justices  of  the  peace,  constables, 
&c.  by  stat.  7  Jac.  1 .  c.  5.— for  distresses  for  rents  and  services, 
by  stat.  11  Gf:  2.  e.  19.  §  21,  2— and  against  officers  of  the 
excise  or  customs,  by  stat.  23  G*  3.  c.  10.  §  34:  6  G*  4. 
c.  108.  §  97  J  and  under  the  bankrupt  act,  6  G.  4.  c.  lG.  §  44: 
the  jury  act  6  O.  4.  c.  50.  §  58  :  the  ejectment  act,  1  G*  4. 
c.  87-  §  6.  In  these,  and  such  like  cases,  where  it  does  not 
appear  on  the  face  of  the  record,  that  the  defendant  is  entitled 
to  the  benefit  of  the  act  (as  where  he  pleads  the  general  issue), 
and  there  is  no  particular  mode  appointed  for  recovery  of  the 
costs,  the  proper  mode  after  a  nonsuit  or  verdict  for  the  de- 
fendant, is  to  apply  to  the  court,  upon  an  affidavit  of  the  facts, 
for  leave  to  enter  a  suggestion  on  the  roll.  1  Sir*  49,  50: 
Cas.  2>r.  C.  B.  16:  Id.  138:  2  Str.  1021.  S.  C.\  Say. 
Rep.  214:  3  WUs.  442:  Cas.  temp.  Hardw.  125.  But 
where  a  particular  mode  is  appointed  by  statute,  for  the  re- 
covery of  double  or  treble  costs,  as  by  the  certificate  of  the 
judge  who  tried  the  cause,  on  stat.  7  J&G.  U  c.  5,  there  that 
particular  mode  must  be  observed  (2  Vent,  45 :  Doug.  8vo. 
307,  8  :  but  see  Dong.  8vo.  308.  n.) ;  so  that  if  the  judge 
certify,  there  Li  no  need  of  a  suggestion  ;  and  if  he  do  not,  it  is 
useless,  except  where  judgment  goes  by  default.  Cas.  temp. 
Hardw*  13$,  9. 

IV.  Costs  by  particular  Statutes. — A  justice  of  the  peace 
who  has  prosecuted  a  gaoler  to  conviction  for  suffering  a  pri- 
soner to  escape,  committed  by  him  on  a  charge  of  felony,  is  not 
entitled  to  the  costs  of  the  conviction  under  stat.  5  and  6 
IV.  #  M.  c.  1 1.  §  3.  2  T.  R.  47.^ 

If  a  judge  on  the  trial  of  an  indictment  for  not  repairing  a 
road  certify  that  the  defence  was  frivolous,  without  also  award- 
ing costs  in  express  terms  under  13  G.  3.  c.  78.  the  prosecutor 
is  entitled  to  costs.    6  T.R.  344, 

Justices  of  peace  may  give  costs  in  all  case  of  convictions,  hv 
stat.  18  G.  3.  c.  19.  5  T.  R.  356. 

The  prosecutor  of  a  quo  warranto  information  against  a 
constable  of  Birmingham  is  not  entitled  to  costs  under  stat. 
9  Anne.  c.20.  5  T*  R.  375. 

Costs  are  due  to  the  plaintiff  who  recovers  treble  damages  in 
an  action  on  29  Eliz.  c.  4.  against  the  sheriff  for  taking  more 
than  the  fee  allowed  by  that  statute  on  levying  under  an  exe- 
cution.   7  T*  R.  2(37^ 

Persons  dwelling  near  a  steam  engine  which  created  a 
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nuisance,  and  prosecuting  an  indictment  for  it,  are  parties 
grieved,  entitled  to  their  costs  under  5  Wi  Sf.  M.  c.  11.  §  3. 
upon  removal  of  the  indictment  by  certiorari  into  K.  B.  by  the 
defendants,  and  their  conviction  there.    16  E.  R.  IQi. 

The  prosecutor  of  an  indictment  for  obstructing  an  highway 
must  show  himself  to  be  the  party  grieved  in  order  to  obtain 
costs.    1  Maul.  §  Selw.  Rep.  2t>8. 

To  entitle  an  officer  defendant  to  double  costs  under  the  stat. 
7  Jac.  1.  c.  5.  there  must  be  a  certificate  of  the  judge  that  the 
defendant  was  such  an  officer,  and  that  the  action  was  brought 
against  him  for  something  done  by  him  in  the  execution  of  the 
office.    7  T.  R.  413. 

The  above  stat.,  and  21  Jac.  1.  c.  12.  §  3.  giving  double 
costs  to  parish  officers  sued,  &c,  extends  not  to  actions  against 
them  for  non-feasance,  as  for  not  paying  over  money,  &-c. 
3  E.  R.  92. 

When  in  an  action  against  officers  of  excise  for  seizing  goods, 
they  do  not  tender  amends  before  action  brought,  but  pay 
money  into  court,  and  afterwards  gain  a  verdict,  they  are  en- 
titled onlv  to  single  costs  under  the  slat.  23  0.  3.  c.  70.  §  31. 
1  H.  B.  344. 

In  trespass  against  the  owner  of  ji  house  adjoining  to  the 
plaintiff's  in  the  metropolis,  for  taking  down  his  party  wall 
and  building  on  it,  the  defendant  showing  at  the  trial  that  he 
was  authorized  in  doing  the  tiling  complained  of  by  the  building 
act,  14  G.  3.  c  78.  is  entitled  to  treble  costs  upon  a  nonsuit. 
9  E.  R.  322. 

A  person  sued  on  stat.  25  G.  3.  c.  50.  for  shooting  without  a 
certificate,  is  not  entitled  to  treble  costs  on  obtaining  a  verdict. 

1  T.  R.  252. 

Full  costs  were  allowed  in  an  action  on  the  stat.  of  Edward  VI. 
for  treble  the  value  of  tithes  not  set  out,  where  there  was  a 
verdict  for  the  plaintiff,  subject  to  a  reference,  and  the  arbi- 
trator directed  a  verdict  to  be  entered  for  80s.  treble  value, 

2  Chztt.  R.  155:  and  see  1  Ring.  182. 

The  statute  11  G.  2.  c.  t<J.  §  22.  gives  double  costs  against 
a  plaintiff  in  replevin,  only  in  three  cases,  viz.  where  he  is 
nonsuit,  discontinues  his  action,  or  has  judgment  given  against 
him. — And  therefore,  where,  in  replevin,  the  cause  not  being 
then  at  issue,  the  parties  agreed  by  bond  to  submit  the  question 
to  arbitration,  the  costs  to  abide  the  event,  the  arbitrator  after- 
wards awarded  in  favour  of  the  defendant,  it  was  held  that  he 
is  not  entitled  to  double  costs  under  the  statute.  Gumey  v. 
Buller,  1  Barn.  $  Aid.  6?0, 

V.  Of  taxing  and  recovering  Costs* — Costs  arc  taxed,  as 
between  party  and  party,  by  the  master  in  the  Kings  Bench, 
or  by  one  of  the  prothonotaries  in  the  Common  Pleas,  upon  a 
bill  made  out  by  the  attorney  for  the  party  entitled ;  or  fre- 
quently without  a  bill,  upon  a  view  of  the  proceedings :  and 
if  til  ere  have  been  any  extra  expences,  which  do  not  appear  on 
the  face  of  the  proceedings,  there  should  be  an  affidavit  made 
of  such  expences,  to  warrant  the  allowance  of  them,  which  is 
called  an  affidavit  of  awn-axed  costs.  Imp.  K.  B.  348.  It  was 
usual  among  fair  practisers  to  give  notice  to  the  opposite  attorney 
of  the  time  when  the  costs  are  intended  to  be  taxed.  Id.  34<)« 
But  in  order  to  enforce  it,  there  must  be  a  rule  to  be  present 
at  taxing  costs ;  which  rule  was  obtained  from  the  clerk  of  the 
rules  in  the  King's  Bench,  or  one  of  the  secondaries  in  the 
Common  Pleas,  and  should  be  duly  served ;  after  which,  if  the 
costs  were  taxed  without  notice,  the  taxation  was  irregular,  and 
the  attorney  liable  to  an  attachment.  And  now  by  rule  of 
T.  T.  1831,  it  is  ordered,  that  before  taxation  of  costs,  one 
day's  notice  shall  he  given  to  the  opposite  party. 

Where  a  party  obtains  leave  by  consent  to  examine  wit- 
nesses abroad  on  depositions,  he  is  not  entitled  to  be  allowed 
the  expence  of  taking  the  depositions  in  the  taxation  of  costs, 
though  he  succeed.  8  E.  R.  30?>.  Where  a  defendant  obtains 
a  mandanus  to  examine  witnesses  in  India,  the  plaintiff  having 
obtained  a  verdict,  is  entitled  to  the  costs  of  cross-examination. 
$B.$C.  317. 


The  means  of  recovering  costs,  as  between  party  and  part?, 
are  by  action  or  execution,  upon  a  judgment  obtained  for  them, 
or  by  attachment,  upon  a  rule  of  court.  Thus  in  ejectment \ 
where  there  is  a  verdict  and  judgment  against  the  tenant,  an 
action  may  be  brought,  or  execution  taken  out  thereon,  for 
the  costs.  Runr  Eject.  140,  141.  But  where  the  plaintiff  is 
nonsuited,  for  not  confessing  lease  entry  and  ouster,  the  lessor 
of  the  plaintiff  must  proceed  by  attachment,  upon  the  consent 
rule.  Id.  ibid. :  I  Salk.  259 :  Barnes,  1 82.  And  so  where 
the  nominal  plaintiff  is  nonsuited  upon  the  merits,  or  has  a 
verdict  and  judgment  against  him,  the  only  remedy  is  bv 
attachment  against  the  lessor  of  the  plaintiff.  Run.  Ej.  142,  3, 
See  tit.  Attachment. 

Besides  the  ordinary  method  of  proceeding,  there  are  certain 
auxiliary  means  for  the  recovery  of  costs,  as  between  party  and 
party*  These  means  are  by  moving  to  stay  the  proceedings* 
until  security  be  given  for  the  payment  of  costs;  or  until  tfu 
costs  are  paid  of  a  former  action  for  the  same  cause ;  or  by 
deducting  the  costs  of  one  action  from  those  of  another.  Aa 
examples  of  these  means,  it  may  be  mentioned,  thai  in  eftd- 
nient  (1  Str.  681.)  and  actions  qui  tarn  (Id.  697.  705:  Barnes, 
126.),  where  the  plaintiff  or  his  lessor,  is  unknown  to  the 
defendant,  and  in  case  the  plaintiff  is  a  foreigner  residing 
abroad  (1  Term  Rip.  26'7-  362.  4f)l.),  the  defendant  may  call 
for  an  account  of  his  residence*  or  place  of  abode,  from  the 
opposite  attorney  ;  and  if  he  refuse  to  give  it,  or  give  in  a  fit> 
titious  account  of  a  person  who  cannot  be  found,  the  court  will 
stay  the  proceedings,  until  security  be  given  for  the  payment 
of  costs. 

The  Court  of  K.  B.  stated  that  in  the  following  three 
instances  only  they  would  oblige  the  plain  till'  to  give  security 
for  costs.  1.  When  an  infant  sues.  2.  When  the  plaintiff 
resides  abroad,  3.  When  there  has  been  a  fonncr  ejectment 
1  T.  R.  4t)0. 

The  Court  of  CH  P.  would  not  compel  security  for  costs  in 
error,  because  the  plaintiff  in  error  was  a  lunatic,  £  B.  R 
43 7 -  Nor  from  a  plaintiff  in  a  qui  tarn  action,  though  it 
appeared  he  was  insolvent.    Sec  Tidds  534. 

After  the  defendant  has  agreed  to  take  short  notice  of  trial, 
the  court  will  not  compel  the  plaintiff^  though  a  foreigner,  and 
resident  abroad,  to  give  security  for  costs.  Ibid. 

If  a  foreigner  sue  two  defendants,  and  only  one  of  tlicm 
puts  in  bail,  that  one  may  require  the  plain  till' to  give  security 
for  costs.    6  T.  R.  496. 

Where  a  foreign  seaman  had  brought  an  action  for  his  wages 
against  a  foreigner,  the  court  refused  to  compel  the  plaintiff  to 
give  security  for  costs  on  account  of  his  being  on  a  voyage  on 
board  an  English  ship.    2  H.  B.  383.    See  also  1  B.  $  P.  : 
I  2  B.  $  P.  236:  2  Taunt.  253. 

The  Court  of  K.  B.  required  an  uncertificated  bankrupt  who 
brought  trover  for  goods,  to  give  security  for  costs.  7  T.  U. 
SJyfi.    But see  2  Taunt.  6*1. 

An  application  to  make  the  plaintiff,  who  resided  abroad, 
give  security  for  the  costs,  was  refused  after  notice  of  trial 
given,  as  the  defendant  might  have  applied  earlier  after  know- 
ledge of  the  fact  of  the  plaintiffs  residence,  and  before  so  much 
of  the  costs  were  incurred.  Walters  v.  Frythall,  5  East,  338. 
See  Tidd,  534.    (9th  ed.) 

The  court  will  compel  security  for  costs  where  plaintifl 
resides  abroad,  without  a  previous  application  to  his  attorney : 
but  they  will  not  order  a  stay  of  proceedings,  unless  such 
application  has  been  made.  BaiUicv.  Bernales,  1  B*  ^jf.  331. 
Term  Rep.  K.  B. :  Tidd,  ubi  supra. 

Where  the  plaintiff,  after  issue  joined,  had  been  convicted 
of  felony,  and  received  sentence  of  transportation,  the  court 
compelled  him  or  his  attorney  to  give  security  for  costs  retro- 
spective and  prospective*  Harvey  v.  Jacob,  1  Barn.  A.  1 59- 
By  59  G.  3.  c.  99*  §  45.  security  may  be  required  in  an 
action  for  non-residence.  An  executor,  plaintiff  residing  abroad, 
may  be  required  to  give  it;  1  Brod,  S?  B.  277 ;  and  so  also  a 
plaintiff  in  error;  5  Bam.  $  Aid.  2()5 ;  and  a  defendant  in 


replevin.  1  Broth  $  B.  505.  By  rule  98  H.  T.  1832,  the 
application  fur  such  security  must,  in  ordinary  cases,  be  made 
before  issue  joined. 

The  practice  of  deducting  or  setting  off  the  costs  in  one  action 
against  those  in  another,  however  agreeable  to  natural  justice, 
does  not  seem  to  have  obtained  till  lately  in  the  Court  of  K.  B. 
2  Stra.  891.  1203:  Bull  N.  P.  336:  4  Term  Rep.  124.  But 
in  C.  P.  it  has  been  frequently  allowed,  and  that  not  only 
where  the  parties  have  been  the  same,  but  also  where  they  have 
been  in  some  measure  different.  Barnes,  1 45 :  2  Black-  Rep. 
H26 :  Ball.  N.  P.  336. 

The  Hen  of  the  plaintiff's  attorney  upon  the  debt  and  costs 
recovered  in  the  cause,  after  affirmance  upon  a  writ  of  error, 
must  be  satisfied  before  the  defendants  are  entitled  to  set  them 
oft*  against  a  judgment  recovered  by  them  in  another  cause 
against  the  plaintiff.    1  Maul.     Selw.  Rep.  240. 

By  rule  Q3  of  H.  T.  1 832,  no  set-off  of  damages  and  costs 
between  parties  shall  be  allowed,  to  the  prejudice  of  the  attor- 
ney's lien  for  costs  in  the  particular  suit,  against  which  the  set- 
off is  sought  i  provided  nevertheless  that  interlocutory  costs  in 
the  same  suit  awarded  to  the  adverse  partv  mav  be  deducted. 
And  see  Tidd,  33g.  (<)th  ed.)  and  Merrifleld  on  Costs. 

As  between  attorney  and  client,  the  former  may  maintain  an 
action  against  the  latter  for  the  recovery  of  his  costs.  Cro.  Car. 
159,  l60« — But  by  the  stat.  3  Jac.  I.e.  7.  §1.  attorneys  and 
solicitors  must  deliver  a  bill  to  their  clients  before  bringing  an 
action :  and  by  stat.  2  G.  2.  c.  23.  §  23.  (explained  by  stat. 
1 2  G.  2.  c.  13/and  made  perpetual  by  stat.  30  G.  2.  c.  10,'  §  75.) 
no  attorney  nor  solicitor  shall  commence  any  action  till  the  ex- 
piration of  one  month  after  the  delivery  of  his  bill ;  which  is 
directed  by  the  acts  to  be  in  a  common  legible  band,  in  English, 
except  law-terms,  and  subscribed  with  the  attorney's  hand. 

The  said  stat.  2  G.  2.  c.  23.  also  directs  the  mode  of  taxation 
of  attorneys*  bills  by  the  officers  of  the  several  courts ;  and 
directs  that  if  the  bill  taxed  be  less  by  a  sixth  part  than  the  bill 
delivered,  the  attorney  shall  pay  the  costs  of  taxation  ;  but  if  it 
shall  not  be  Jess,  the  costs  shall  be  in  the  discretion  of  the  court. 

By  rule  [)\  H.  T.  1S:J2,  the  order  to  deliver  or  tax  an  attor- 
ney's bill  may  be  made  at  the  return  of  one  summons,  the 
same  having  been  served  two  days  before  it  is  returnable. 
One  appointment  only  shall  be  deemed  necessary  for  proceeding 
in  the  taxation  of  costs  or  of  an  attorney's  bill. 

If  the  whole  bill  be  for  conveyancing,  or  for  business  done 
at  the  quarter  sessions,  &c.  it  cannot  be  taxed.  But  where  an 
attorney  had  delivered  two  separate  bills,  one  of  which  was 
for  fees  and  disbursements  in  causes,  and  the  other  for  making 
conveyances,  a  rule  was  made  for  taxing  both.  And  so  where 
it  was  moved  that  the  master  might  be  directed  to  tax  those 
articles  in  an  attorney's  bill  which  related  to  conveyancing  and 
parliamentary  business,  the  rest  being  for  management  of  cau>es 
in  the  Court  of  King's  Bench,  Lord  Mansfield  said,  there  was 
no  doubt  but  the  master  might  tax  the  whole,  Barnes,  C.  B. 
HI,  2  :  4  Term  Rep.  124  :  Say.  Rep.  23.) :  Say.  Costs,  310. 

If  any  part  of  the  bill  be  for  business  done  in  court,  the  bill 
must  be  delivered  according  to  the  act.  Tidd,  328.  and  cases 
there  cited.  And  a  warrant  of  attorney  (4  Camp.  68 : 
2  Stark.  Ca.  538:  3  B.  §  C.  1 57.),  or  a  dedimus  potestatem 
charged  in  the  bill,  is  sufficient  to  enable  the  court  to  refer  it 
for  taxation.  1  New  R.266-  4  Camp,  69:  Tidd,  nbi  supra. 
So  also  a  charge  for  attending  at  a  lock-up  house,  filling  up  a 
bail-bond,  and  obtaining  defendant's  release.  6  Barn.  $  C.  86. 
And  see  Tidd,  328.  (9th  ed.)  The  K.  B.  will  refer  the  bill 
to  be  taxed,  though  all  the  business  was  done  at  the  sessions  or 
in  the  Insolvent  Court.    Tidd,  nbi  supra. 

It  is  not  necessary  for  the  executor  or  administrator  of  an 
attorney  to  deliver  a  bill  of  costs,  for  business  done  by  his 
testator  or  intestate*  before  the  commencement  of  an  action 
(Cas.  Pr.  C.  B.  58.) ;  the  stat.  2  G.  2.  c.  23.  §  23.  being  con- 
fined to  actions  brought  by  the  attorney  himself,  and  not  ex- 
tending to  his  personal  representatives.    And  in  the  Court  of 


Common  Pleas  they  will  not  suffer  such  a  bill  to  be  taxed 
(Barnes,  110.  [22.)  ;  but  in  the  Court  of  King's  Bench  it  is 
otherwise  (2  Stra.  1056:  Say.  Costs,  324,5:  Imp.  K.B.  482.); 
for  there  the  bill  may  be  referred  to  be  taxed,  on  the  defendant's 
undertaking  to  pay  what  is  due. 

If  an  attorney  refuse  to  deliver  a  bill  to  his  client,  the  latter 
may  compel  him,  by  taking  out  a  summons  before  a  judge  ;  and 
if  the  attorney,  on  being  served  therewith,  do  not  attend,  an 
order  will  be  made  for  delivering  it,  within  a  reasonable  time. 
If  he  still  neglect  to  deliver  it,  the  order  should  he  made  a  rule 
of  court ;  and  on  serving  the  same,  and  making  affidavit  thereof, 
the  court  on  motion  will  grant  an  attachment.  Doug.  8vo.  190. 
in  n.  Imp.  K.  B.  479*  The  bill  being  delivered,  the  client 
may  apply  for  a  judge's  summons,  to  show  cause  why  it  should 
not  be  referred  to  the  proper  officer  to  be  taxed  ;  upon  which 
an  order  will  be  made,  the  client  undertaking  to  pay  what  shall 
appear  to  be  due  upon  such  taxation.  Imp.  K.  B.  479-  480. 
If  the  attorney  do  not  attend,  an  order  will  be  made  of  course. 
But  the  client  cannot  have  a  summons  for  delivery  of  the  bill , 
and  taxing  it,  together.  Id.  480:  Barnes,  C.  B.  126. 

VI  In  Criminal  Prosecutions. — The  Court  of  King's  Bench 
has  no  power  to  award  costs  to  prosecutors  by  indictment,  nor 
to  compel  a  defendant  to  go  before  the  master.  6  T  R.  144. 
A  judge  cannot  certify  for  the  costs  of  a  special  jury,  under 
24  G.  2,  c.  18,  §  1.  in  criminal  cases.    1  Esp.  226, 

As  to  costs  to  prosecutors  and  parties  grieved,  on  indictments 
relating  to  the  n  on -repair  of  highways,  see  stat.  5  T.  R.  272  : 
6  T.  It.  344 :  3  M.  f  S.  465  :  2  B.  $  A.  522  :  4  M.  $  S.  203. 

As  to  costs  on  ipto  warranto  information,  sec  1  Anst.  178  : 
1  T.  R.  453:  1  B.  $  C.237 :  5  T.  R.  375. 

On  removal  of  an  indict  men  t  to  an  adjoining  count  v,  under 
38  G.  3.  c.  62.  §  12,  see  4  E.  R.  208. 

In  general  hv  justices  in  all  convictions  under  18  G.  X.  c.  1<K 
see  5  T.  R.  356:  6  T.  R.  237. 

By  justices  in  sessions,  4  T.  R.  218  :  7  T.  R.  377: 
8  T.  R.  583. 

On  criminal  informations  2  T.  R.  145.  190:  3  Price,  72. 

Costs  to  prosecutors  and  witnesses  in  all  cases  of  felony  are 
given  by  stat.  7  G*  4.  64.  $  22.  and  in  cases  of  specified  mis- 
demeanors, by  §  23.  of  the  same. 

Costs  on  summary  convictions  under  the  stat.  7  and  8  G.  4. 
c.  29.  are  given  by  §  67*  of  that  act,  and  in  7  and  8  G.  4.  c.  30. 
by  ^  33.  of  that  act. 

In  actions  against  magistrates  and  others  for  any  thing  done 
in  pursuance  of  these  acts,  costs  are  given  by  7  8  G*  4* 
§  75:  c.  30.  §  41. 

Costs  is  Equity,  are  allowed  for  failing  to  make  an  answer 
to  a  bill  exhibited;  or  making  an  insufficient  answer;  and  if 
a  first  answer  be  certified  by  a  master  to  be  insufficient,  the 
defendant  is  to  pay  40,?.  costs;  3l.  for  a  second  insufficient 
answer;  4/.  for  a  third,  &c.  But  if  the  answer  be  reported 
good,  the  plaintiff  shall  pay  the  defendant  40<y.  costs.  An 
answer  is  not  to  be  tiled  (till  when  it  is  not  reputed  an 
answer,)  until  costs  for  contempt  in  not  answering  are  paid. 
By  stat.  4  and  5  Anne,  c.  16.  if  a  plaintiff  in  Chancery  dismisses 
his  own  bill,  or  the  defendant  dismisses  the  same  for  want  of 
prosecution,  costs  are  allowed  to  the  defendant. 

In  other  cases  it  seems  that  the  matter  of  costs  to  he  given 
to  either  party  is  not  in  equity  held  to  be  a  point  of  right,  but 
merely  discretionary,  under  stat.  17  R*  2t  c.  6.  according  to  the 
circumstances  of  the  case.  Yet  the  stat.  15  H.  6.  c.  14.  which 
requires  surety  to  satisfy  the  party  grieved  his  damages,  on 
granting  the  subpeena,  seems  expressly  to  direct  that,  as  well 
damages  as  costs  shall  be  given  to  the  defendant,  if  wrongfully 
vexed  in  this  court. 

In  case  of  a  great  fraud,  a  person  may  be  obliged  to  pay  such 
costs  as  shall  be  ascertained  by  the  injured  party's  oath. — 
2  Vera.  123. 


C  0  V 


COVENANT,  I. 


The  subject  of  costs  in  equity  is  too  extensive  to  be  satisfac-  I 
torily  treated  of  in  such  a  work  as  the  present,  and  the  reader  is 
referred  for  information  upon  it  to  Mr.  Beames's  treatise  on  the 
subject. 

COT.  In  the  old  Saxon  signifies  cottage,  and  so  is  still 
used  in  many  parts  of  England. 

COTARIUS.  A  cottager:  the  cotarii,  or  cottagers,  are 
mentioned  in  Domesday. 

COTE  and  COT.  The  names  of  places  which  begin  or 
end  with  these  words  or  syllables  have  the  signification  of  a 
little  house  or  cottage :  there  are  likewise  dove  cotes,  which  are 
small  houses  or  places  for  the  keeping  of  doves  or  pigeons.  See 
title  Pigeon  House. 

COTELLUS,  COTERIA.  A  small  cottage,  house,  or 
homcstull,  Cotvel. 

COTERELLUS.  Cotarius  and  coterellus,  according  to 
Spehnan  and  Du  Fresne,  are  servile  tenants :  but  in  Domesday 
and  other  ancient  MSS.  there  appears  a  distinction  as  well  in 
their  tenure  and  quality,  as  in  their  name.  For  the  cotarius 
held  a  free  socage  tenure,  and  pai4  a  stated  firm  or  rent  in 
provisions  or  money,  with  some  occasional  customary  services; 
whereas  the  coteuellus  seems  to  have  held  in  mere  villenage, 
and  his  person,  issue  and  goods,  were  disposable  at  the  pleasure 
of  the  lord.    Paroch.  Antiq.  310. 

COTES  WOLD.  Is  used  for  sheep-cotes  and  sheep  feeding 
on  hills :  from  the  Sax*  cote  and  wold,  a  place  where  there  is 
no  wood. 

COTGARE.  A  kind  of  refuse  wool,  so  clung  or  clotted 
together,  that  it  cannot  be  pulled  asunder.  By  stat.  13  R.  S. 
r.  p>«  it  is  provided,  that  neither  denizen  nor  foreigner  shall 
make  anv  other  refuse  of  wools  but  cot  (rare  and  villein, 

COTLAND  and  COTSETHLAND.  Land  held  by  a 
cottager,  whether  in  socage  or  villenage.    Paroch.  Antiq.  532, 

COTSETHLA,  COTSETLE.  The  little  seat  or  mansion 
belonging  to  a  small  farm.  Cartular.  Malmsbur.  MS. 

COTSETHUS.  A  cottage  holder,  who,  by  servile  tenure, 
was  bound  to  work  for  the  lord,  Cornel.  Cotsets  are  the 
meanest  sort  of  men3  now  termed  cottagers.  And  cotseti  are 
those  who  live  in  cottages.    Leg,  Hen.  1 .  c.  SO. 

COTTAGE,  cutagimtu~\  A  little  house  for  habitation, 
without  lands  belonging  to  it. 

By  the  stat.  31  Eliz.  c.  7*  cottages  were  prohibited  to  be 
erected  without  laying  at  least  four  acres  of  land  to  the  same ; 
and  divers  other  restrictions  were  thereby  enjoined.  But  this 
was  repealed  by  the  stat.  15  G.  3.  c.  32.  setting  forth  that  the 
said  stat.  of  31  Eliz.  had  laid  the  industrious  poor  under  great 
difficulties  to  procure  habitations,  and  tended  very  much  to 
lessen  population  ;  and  in  divers  other  respects  was  inconvenient 
to  the  labouring  part  of  the  nation  in  general. 

COTTON  LIBRARY".  For  better  settling  and  preserving 
the  library  kept  in  the  house  at  Westminster,  called  Cotton- 
house,  in  the  name  and  family  of  the  Cottons  for  the  benefit  of 
the  public,  a  statute  was  made,  12  W.  3.  c.  7-  See  stats.  5  Anne, 
v.  30  :  26  G.  2.  c.  2%. 

COTUCA.    Coat  armour.    Walsing.  11 4« 

COTUCHANS.  Boors  or  husbandmen,  of  whom  mention 
is  made  in  Domesday. 

COUCHER,  or  COURCHER.  A  factor  that  continues 
abroad  in  some  place  or  country  for  traffic;  as  formerly  in 
Gascoign,  for  buying  of  wines.  Stat.  37  Ed.  3.  c.  This 
word  is  also  used  for  the  general  book  wherein  any  corporation, 
&c.  register  their  particular  acts.    3  andb  Ed.  6".  c.  10. 

CO V ENABLE,  Fr.  covenahle,  Lat.  rationabilis.~\  What  is 
convenient  or  suitable. — Evert)  of  the  same  three  sorts  of  goods, 
dj  c.  shall  be  good  and  covenable,  as  in  old  time  hath  been  used, 
Stat.  SI  Ed.  3.  c.  2.  Coven  ably  endowed,  that  is,  endowed  as 
is  fitting.    Stat.  4  //.  8.  c.  12.  '  See  Plowd.  472. 

COVENANT. 
Conventio.]    The  agreement  or  consent  of  two  or  more 


by  deed  in  writing,  sealed  and  delivered ;  whereby  either  or 
one  of  the  parties  doth  promise  to  the  other  that  something  is 
done  already  or  shall  be  done  afterwards :  he  that  makes  the 
covenant  is  called  the  covenantor:  and  he  to  whom  it  is  made, 
the  covenantee.  See  Shep.  Touchst.  160.  and  on  the  whole  of 
this  subject  at  length. 

I.  The  several  Kinds  of  Covenants,  and  by  what  Words 
they  are  created. 
II.  What  Covenants  are  good  and  binding,  and  by  tihom 
they  may  be  made. 

III.  Who  shall  take  Advantage  of  Covenants,  and  who  arc 

hound  by  them. 

IV,  What  shall  be  a  Performance,  and  what  a  Breach  of 

Covenant. — And  of  Penalties  for  Non-performance, 
I.  The  several  Kinds  of  Covenants,  and  by  what  Words  they 
are  created. — A  covenant  is  generally  either  in  fact  or  in  law ; 
in  fact  is  that  which  is  expressly  agreed  betw  een  the  parties, 
and  inserted  in  the  deed;  and  in  lan\  is  that  covenant  which 
the  lawT  intends  and  implies,  though  it  be  not  expressed  in 
words ;  as  if  a  lessor  demise  and  grant  to  his  lessee  a  house  or 
lands,  &c.  for  a  certain  term,  the  law  will  intend  a  covenant  on 
the  lessor's  part,  that  the  lessee  shall,  during  the  term,  quietly 
enjoy  the  same  against  all  incumbrances,    1  Inst.  384. 

As  to  implied  covenants,  see  9  Bam.  C.  505 :  1  Ring.  433, 
A  covenant  by  a  lessee  to  supply  lessor  and  his  tenants  at  all 
seasons  of  burning  lime,  with  lime  at  a  certain  price,  contains 
an  implied  covenant  to  burn  lime  at  all  such  seasons.  2  Barn, 
$  Aid.  4S7- 

There  is  also  a  covenant  real,  and  covenant  personal:  a 
covenant  real  is  that  whereby  a  man  ties  himself  to  pass  a  thing 
real,  as  lands  or  tenements ;  or  to  levy  a  fine  of  lands,  &c 
And  covenant  personal  is  where  the  same  is  annexed  to  the 
person  and  merely  personal ;  as  if  a  person  covenants  with 
another  bv  deed  to  build  him  a  house,  or  to  serve  him,  &a 
F.  N.  B.  1*5:  5  Rep.  10. 

Covenants  are  likewise  inherent,  that  tend  to  the  support  of 
the  land  or  thing  granted ;  or  are  collateral  to  it ;  and  are 
affirmative,  where  somewhat  is  to  be  performed  ;  or  negative; 
executed^  of  what  is  already  done,  or  executory;  a  covenant 
being  to  bind  a  man  to  do  something  in  future,  is  for  the  most 
part  executory.    1  Vent.  176:  ^ycrt  112t  271. 

A  covenant  to  settle  or  convey  particular  lands  will  not 
at  law  create  a  lien  upon  the  lands;  but  in  equity  such  a 
covenant,  if  for  a  valuable  consideration,  will  be  deemed  a 
specific  lien  on  the  lands,  and  decreed  against  all  persons 
claiming  under  the  covenantor,  except  purchasers  for  valuable 
consideration  and  without  notice  of  such  covenant.  Finch  f> 
Earl  of  Winchelsea,  1  P.  Wms.  282 :  Frcemoulf  v.  Dedire, 
1  P.  Wms.  429 '  Coventry  v.  Coventry,  best  reported  at  the 
end  of  Francis's  Maxims.  For  equity  considers  that  as  done 
which,  being  distinctly  agreed  to  be  done,  ought  to  have  been 
done.    Grounds  and  Rudiments  of  haw  and  Equity,  p.  75* 

A  general  covenant  to  settle  lands  of  a  certain  value,  without 
mentioning  any  lands  in  particular,  will  not  create  a  specific 
lien  on  any  of  the  lands  of  the  covenantor,  and  therefore  can- 
not be  specifically  decreed  in  equity.  Freemoult  v.  Dedire, 
1  P.  Wms.  430.  But  if  the  covenantor  expressly  declares  the 
settlement  to  be  in  execution  of  his  power,  though  the  parti' 
cular  lands  to  be  charged  be  not  specified,  equity  will  ascertain 
them-  Coventry  v.  Coventry,  Francis  s  Maxims:  Gilo.  Rep.  lfiO. 

It  is  held  in  all  cases  where  words  that  begin  any  sentence 
are  conditional,  and  give  another  remedy,  they  shall  not  be 
construed  a  covenant;  and  yet  if  words  of  condition  and  cove- 
nant are  coupled  together  in  the  same  sentence,  as,  provided 
always,  and  it  is  covenanted,  Sac  ,  in  that  case  they  may  be 
adjudged  both  a  condition  and  covenant.  March,  103.  See 
8  Bam.     C.  308  :  2  Bing.  13. 

The  law*  docs  not  seem  to  have  appropriated  any  set  form 
of  words,  as  absolutely  necessary  to  be  made  use  of  in  creating 


a  covenant ;  and  therefore  it  seems  that  any  words  will  be 
effectual  for  that  purpose  which  show  the  party's  concurrence 
to  the  performance  of  a  future  act;  as  if  lessee  for  years  cove- 
nants to  repair,  &c3  provided  always,  and  it  is  agreed,  that 
the  lessor  shall  find  great  timber,  &e.  ■  this  makes  a  covenant  on 
the  part  of  the  lessor  to  find  great  timber,  by  the  word  agreed; 
and  it  shall  not  be  a  qualification  of  the  covenant  of  the  lessee. 
See  1  Burr.  290. 

{i  The  dependence  or  independence  of  covenants  is  to  be  col- 
lected from  the  evident  sense  and  meaning  of  the  parties ;  and, 
however  transposed  they  may  be  in  a  deed,  their  precedency 
must  depend  on  the  order  of  time  in  which  the  intent  of  the 
transaction  requires  their  performance."  Per  Lord  Mansfield, 
Jones  ik  Berkeley,  Dough  665.  See  also  I  lot  ham  v.  The  East 
India  Company,  1  Term  Rep.  638,  Where  the  participle 
doing,  per  forming,  paying,  repairing,  is  prefixed  to  a  covenant, 
it  is  clearly  a  mutual  covenant,  and  not  a  condition  precedent. 
Boone  v.  Eyre,  2  Black  Rep*  1312 :  Allen  v.  Babington,  Sid. 
280:  Atkinson  v.  Morrice,  12  Mod.  .003.  Hut  where  the 
covenant  goes  to  the  whole  consideration  on  both  sides,  there 
it  is  a  condition  precedent.  Duke  of  SL  Albans  v.  Shore, 
1  H.  Black,  Rep.  270.  See  Bac.  Ah.  tits.  Pleas  and  Plead  in  is, 
(7th.  ed.) 

If  one  makes  a  lease  for  years,  reserving  a  rent,,  action  of 
covenant  lies  for  non-payment  of  the  rent ;  for  the  reddendum 
of  the  rent  is  an  agreement  for  payment  of  it,  which  will  make 
a  covenant.  2  Danv.  230.  See  1  Barn,  and  Crcs.  4 JO.  A 
lease  is  made  to  two,  and  one  seals  the  deed,  but  the  other 
doth  not;  if  he  accepts  the  estate,  and  occupies  the  land,  he  is 
bound  to  perform  the  covenants  for  payment  of  the  rent,  repa- 
rations, and  the  like.    1  Shep.  Abr.  4-58. 

If  one  man  covenants  to  pay  another  20/.  at  a  day,  although 
he  may  have  action  for  debt  for  the  20/.,  yet  it  is  said  he  may 
have  covenant  at  his  election.    2  Danv.  22Q. 

It  is  agreed  that  A.  B.  shall  pay  to  C.  D,  100/.  for  lands  in 
E. ;  tli is  is  a  mutual  covenant,  whereon  action  of  covenant 
may  be  brought  if  C.  D.  will  not  convey.  1  Sid.  423*  But 
where  there  are  mutual  covenants,  and  the  one  not  to  be  per- 
formed before  a  precedent  covenant,  in  such  case  one  covenant 
is  not  suable  till  the  other  is  performed  :  though  if  the  cove- 
nants ;;re  distinct  and  mutual,  several  actions  may  be  brought 
by  and  against  the  parties.  1  Lit.  Abr.  350 :  2  Mod.  74.  In 
a  covenant  to  pay  another  so  much  money,  he  making  him  an 
estate  in  such  land,  &c,  it  has  been  adjudged,  that  if  he  tender 
the  covenantor  a  feoffment,  and  offer  to  make  livery,  he  may 
have  action  of  covenant  for  the  money,  as  if  he  had  made  a 
title.    3  Sulk.  107. 

Where  a  man  covenants  that  he  hath  power  to  grant,  and 
that  the  grantee  shall  (juietly  enjoy  notwithstanding  any  claim- 
ing under  him  ;  these  are  distinct  covenants,  for  one  goes  to 
the  title 7  and  the  other  to  the  possession.    1  Mod.  101. 

There  is  this  difference,  however,  between  a  covenant  and 
condition  ;  a  condition  gives  entry,  and  covenaut  gives  an  action 
only.  Owen,  54.  A  person  cannot  have  action  of  covenant 
upon  a  verbal  agreement,  for  it  cannot  be  grounded  without 
writing,  except  by  special  custom.    F.  X.  B.  1  1  ">. 

II.  What  Covenants  are  good  and  binding,  and  by  whom 
ihey  may  be  made.— AW  covenants  between  persons  must  be  to 
do  what  is  lawful,  or  they  will  not  be  binding;  and  if  the 
thing  to  be  done  be  im possible,  the  covenant  is  void.  Dyer, 
112.  But  where  the  thing  is  lawful  at  the  time  of  the  cove- 
nant made,  and  afterwards  the  matter  agreed  to  be  done  is 
prohibited  l>v  act  of  parliament,  yet  such  covenant  will  be 
binding*  3  Mod.  39-  And  if  a  man  covenants  to  do  a  thing 
before  a  certain  time,  and  it  becomes  impossible  by  the  act  of 
God,  this  shall  not  excuse  him,  inasmuch  as  he  hath  bound 
himself  precisely  to  do  it.  2  Datw.  Abr.  S  k  Where  a  party 
covenanted  that  he  had  not  done  nor  suffered  to  be  done  any 
act  whereby  an  estate  was  encumbered,  it  was  held  that  assent- 


ing to  an  act  which  he  could  not  prevent  was  no  breach, 
6  Barn.  %  Cres.  295. 

Though  a  covenant  to  stand  seised  of  lands  to  be  after  pur- 
chased be  void  at  law,  unless  there  be  some  new  act  to  be  done ; 
yet  it  seems  that  a  covenant  to  settle  lands  of  such  a  value 
will  charge  after-purchased  lands,  though  the  covenantor  had 
none  at  the  time  of  executing  the  covenant.  Took  v.  Hastings, 
2  Fern.  97. 

If  a  person  covenants  expressly  to  repair  a  house,  and  it  is 
burnt  down  by  lightning,  or  any  other  accident,  yet  he  ought 
to  repair  it,  for  it  was  in  his  power  to  have  provided  against  it 
by  his  contract.  Alley  n>  26,  27 :  I  Lil.  Abr*  149-  But  he 
is  not  so  bound  by  covenant  in  law.  Where  houses  are  blown 
down  by  tempest,  the  law  excuses  the  lessee  in  an  action  of 
waste;  though  in  a  covenant  to  repair  and  uphold,  it  will  not. 

1  Plowd.  29. 

A  proviso  in  a  lease  granted  by  a  tenant  for  life  (under  a 
power  to  lease,  reserving  the  usual  covenants),  that  in  case  the 
premises  were  blown  down  or  burnt,  the  lessee  should  rebuild, 
otherwise  the  rent  should  cease ,  ■  v  :. ■  L  the  j  1 1  ry  it  1 1  d in g  s  1 1  v )  1  a 
covenant  to  be  unusual.    1  T.  R.  705. 

A  lessee  of  a  house  who  covenants  generally  to  repair,  is 
bound  to  repair  if  it  is  burnt  by  an  accidental  fire ;  6  T.  R. 
(i!)0 ;  and  equity  will  not  relieve  or  stay  the  action  by  injunc- 
tion, 18  Fes.  115:  3  Anst.  687-  And  so  is  the  assignee  of  a 
lease  containing  such  a  covenant.  2  Chitt.  60S.  And  so  even 
a  tenant  covenanting  to  repair,  damage  by  fire  only  excepted, 
continues  liable  to  payment  of'  rent,  notwithstanding  the  pre- 
mises are  destroyed  by  tire.    3  Const,  f j S 7 . 

On  a  covenant  to  build  a  bridge  in  a  substantial  manner, 
and  to  keep  it  in  repair  for  a  certain  time,  the  party  is  bound 
to  rebuild  the  bridge,  though  broken  down  bv  an  extraordi- 
nary flood.    6  T.  R.  750. 

Under  a  covenant  that  the  tenant  "  should  and  would  sub- 
stantially repair,  uphold,  and  maintain,"  a  house,  he  is  bound 
to  keep  up  the  inside  painting.    1  C.  Sf  P.  265. 

If  a  lessee  for  years,  rendering  rent,  covenants  for  him  and 
his  assigns  to  repair  the  house,  and  after  the  lessee  assigns  over 
the  term,  and  the  lessor  accepts  the  rent  from  the  assignee,  and 
then  the  covenant  is  broken ;  notwithstanding  acceptance  of 
rent  from  the  assignee,  action  of  covenant  lies  against  the  first 
lessee,  on  his  express  covenant  to  repair ;  and  this  personal  cove- 
nant cannot  he  transferred  by  the  acceptance  of  the  rent. 

2  Danv.  Abr.  240.    See  tit.  Assignment,  and  post,  III. 
Action  of  covenant  also  lies  on  covenant  for  payment  of  rent 

against  such  lessee  ;  but  not  action  of  debt  after  acceptance, 

3  Rep.  24%  In  covenant  upon  a  demise,  rendering  rent,  the 
defendant  cannot  say,  that  part  of  it  was  to  be  allowed,  for 
this  is  a  covenant  against  a  covenant.    Comb.  21, 

An  infant  within  age  may  bind  himself  apprentice ;  but 
neither  at  common  law  nor  by  statute  may  be  bound  by  cove- 
nant for  his  apprenticeship,  so  as  to  make  him  liable  to  an 
action  of  covenant  if  he  depart,  &c.  But  by  the  custom  of 
London,  he  mav  bind  himself  by  his  covenant  at  fourteen  years 
old,    1  Cro,  129:  Wmck  63,  ^ 

A  covenant  by  a  tenant  to  yield  up  in  repair,  at  the  expira- 
tion of  his  lease,  all  buildings  which  should  be  erected  during 
the  term  upon  the  demised  premises,  includes  buildings  erected 
and  used  by  the  tenant  for  the  purpose  of  trade  and  manufac- 
ture, if  they  be  let  into  the  soil  or  otherwise  fixed  to  the  free- 
hold, but  not  where  they  rest  merely  upon  blocks  or  patterns. 
1  Taunt.  19. 

Ill,  JW10  shall  take  Advantage  of  Covenants,  and  ivho  arc 
bound  b\j  them. — There  may  be  an  agreement  and  covenant 
only  to  be  performed  by  the  parties  themselves ;  and  there  are 
some  covenants  which  none  but  the  party  and  his  heirs  may 
take  advantage  of,  being  such  as  concern  the  inheritance,  and 
descend  to  the  heir,  as  knit  to  the  estate :  covenants  in  gross 
go  to  the  executors,  &c.  1  RoL  Abr.  520 :  2  Danv.  235.  Not 


COVENANT,  m. 


only  parties  to  deeds,  but  their  executors  and  administrators, 
shall  take  advantage  of  inherent  covenants,  though  not  named ; 
and  every  assignee  of  the  land  may  have  the  benefit  of  such 
covenants :  likewise  executors  and  assigns  are  bound  by  them, 
although  not  named,  as  a  covenant  to  repair,  &c.  5  Rep.  1 6,  1 7  : 
1  Cro.  552.  If  a  man  covenants  with  another  to  do  any  thing, 
his  heir  shall  not  he  bound,  unless  he  be  expressly  named :  and 
yet  where  a  lessee  covenants  to  repair,  the  heir  shall  have  the 
benefit  of  the  covenant,  though  not  named,  because  it  runs  with 
the  land    2  Lev.  9L2  :  5  Rep.  S. 

The  executors  and  administrators  of  the  covenantor  will  be 
bound  by  the  covenant,  though  not  named,  unless  the  cove- 
nant be  "of  such  a  nature  as  not  to  allow  of  it  being  performed 
by  any  other  person  but  the  covenantor.  See  Dt/er,  1 4-,  pi.  6<)  : 
1  Bq&  Ahr.  519.  /.  35  :  Hyde  v.  Dean  cy  Canons  of  Windsor, 
Cro.  Eliz.  553. 

One  who  covenants  for  himself,  his  heirs,  §c.,  and  under  his 
Otvn  hand  and  seal,  for  the  act  of  another,  shall  be  personally 
bound  by  his  covenant,  though  he  describe  himself  in  deed  as 
coven  an  tin  gfor  and  on  the  pari  and  behalf  of  such  other  person. 
Appleton  rt  Minis*  5  East,  148.  See  Burrell  v.  Jones,  3  Barn. 
§  A.  47.  Though  a  covenant  be  joint  in  it  terms,  yet  if  the 
interests  of  the  covenantees  be  several,  each  may  sue  separately 
for  a  breach.  5  D.  $  R.  106:  3  R.  %  C.  254:  and  see 
10  Bam.  %  C.  410 :  6  Bam.  $  C.  718. 

A  covenant  with  two  and  every  of  them  is  joint  though  the 
two  are  several  parties  to  the  deed.    3  Taunt.  87* 

Where  the  assignees  of  a  bankrupt  advertised  the  lease  of 
certain  premises,  of  which  the  bankrupt  was  lessee,  for  sale  by 
auction  (without  stating  themselves  to  be  the  owners  or  pos- 
sessed thereof),  and  no  bidder  offering,  they  never  took  pos- 
session in  fact  of  the  premises ;  held  that  this  was  no  more 
than  an  experiment  to  ascertain  the  value,  whether  the  lease 
was  beneficial  or  not  to  the  creditors,  and  did  not  amount  to 
an  assent  on  the  part  of  the  assignees  to  take  the  term ;  nor 
support  an  averment  in  a  declaration  in  covenant  against  them 
by  the  landlord,  that  all  the  estate,  right,  title,  interest,  &c.  of 
the  bankrupt  in  the  premises  came  to  (he  defendants  hu  assign- 
ment thereof.  Turner  v.  Richardson  and  another,  assignees  of 
Barber,  7  ^East,  335.  See  4  Camp.  R.  368.  But  if  there  is 
a  purchaser,  and  a  deposit  paid,  it  is  an  acceptance,  although 
the  contract  go  off.  1  Holt,  Ca.  290:  and  see  1  Dow. 
Rn.  205 :  1  Ry.  $  Moo.  207 :  2  Stark.  309. 

By  the  new  bankrupt  act,  6  G.  4.  c.  16.  §  75.  the  bankrupt 
is  discharged  from  the  covenants  in  the  lease  if  the  assignees 
accept  the  lease,  and  also  In  case  they  decline  it,  if  the  bank- 
rupt deliver  up  the  lease  to  the  lessor  within  fourteen  days 
after  he  has  notice  of  their  declining  it.  See  Bac.  Abr.  tit. 
Bankrupt.  (F.)  (?th  ed.  by  Gwillim  and  Dodd.) 

All  persons  to  whom  the  land  descended  were  by  the  com- 
mon law  entitled  to  the  benefit  of  covenants  which  run  with 
the  land;  but  grantees  of  the  reversion  were  not.  The  stat. 
32  Hen.  8.  c.  34.  therefore  enacted,  <{  that  all  grantees,  &c.  of 
reversions  should  have  the  like  advantages  against  the  lessees, 
their  executors,  &c.  by  entry  for  non-payment  for  the  rent,  or 
for  doing  waste,  or  other  forfeiture  ;  and  the  same  remedy  by 
action  only,  for  not  performing  other  conditions,  covenants,  or 
agreements  contained  in  the  leases,  against  the  lessees,  as  the 
lessors  or  grantors  had."  The  statute  also  gives  the  lessees  the 
same  remedy  against  the  grantees  of  the  reversion,  which  they 
might  have  had  against  their  grantors.  It  must  not,  however, 
be  understood  from  the  general  words  of  the  statute,  that  the 
grantee  of  the  reversion  can  take  benefit  of  every  forfeiture  by 
force  of  a  condition,  Lord  Coke  conceiving  the  operation  of  the 
statute  to  be  confined  to  such  conditions  as  are  either  incident 
to  the  reversion ,  as  rent,  or  for  the  benefit  of  the  state;  as  for 
not  doing  of  waste,  for  keeping  the  houses  in  repair,  for  making 
of  fences,  or  such  like  ;  and  not  for  the  payment  of  any  sum 
in  gross,  delivery  of  corn,  wTood,  or  the  like.  See  Co.  Lit.  215. 
where  a  variety  of  resolutions  upon  this  statute  are  stated,  and 


the  authorities  referred  to.  See  also  6  Fin.  Ah.  Covenant 
(K.  3.)  p.  391  ;  IVebb  v.  Russell,  3  T.  R.  3<)3.— See  farther 
Bac.  Ab*  Covenant  (E.  6.) :  Fin.  Ah.  Covenant  (K.  3.) 

The  liability  of  the  assignee  does  not  extend  to  covenants 
broken  before  the  assignment ;  as  a  covenant  to  build  within 
a  certain  time,  which  was  past  before  the  assignment.  Grcscott 
v.  Green,  J  Salk.  199:  St.  Saviours,  South  tea rk,  v.  Smith, 
3  Burr.  1271 :  1  Blach  R.  351.  Nor  is  the  assignee  to  be 
affected  by  any  covenant  broken  after  he  has  assigned  over, 
Boulfon  v.  Canon ,  1  Freem.  336. 

Upon  a  covenant  to  repair  and  keep  in  repair  do  ring  the 
continuance  of  the  term,  an  action  may  be  maintained  for 
breaches  before  the  term  has  expired.    Lujcmore  v.  Uobson, 

1  Barn.  $A.5S±. 

A  collateral  covenant  to  be  done  upon  the  land,  as  to  build 
de  novo,  shall  bind  the  assignee  by  express  words;  in  this 
case  the  assignees  are  bound  by  the  terms  of  the  covenant,  for 
unless  named,  they  would  not  be  bound  by  law ;  "  for  the 
covenant  concerns  a  thing  \vhich  was  not  in  esse,  at  the  time 
of  the  demise  made ;  but  to  be  newly  built  after,  and  there- 
fore shall  bind  the  covenantor,  his  executors,  and  adminis- 
trators, and  not  the  assignee  ;  for  the  law  will  not  annex  the 
covenant  to  a  thing  which  hath  no  being."  Spencers  case, 
5  Co.  16.  h.  But  as  the  law  would  sustain  such  a  covenant 
against  the  covenantor  and  his  assigns,  if  expressly  included 
in  the  covenant,  and  give  damages  for  its  non-performance,  k 
should  seem  to  follow,  that  the  covenantee  would  be  entitled 
in  equity  to  a  decree  for  the  specific  performance  of  such 
covenant  to  build  ;  and  of  this  opinion  Lord  Hardwicke  appears 
to  have  been  in  the  case  of  the  City  of  London  v.  Sash, 
3  Ath.  5\5  :  1  Fez.  12.  But  in  the  case  of  Lucas  v.  Comma- 
ford,  3  Bro.  C.  R.  166.  Lord  Thurlow,  C.  J.  held,  "  that  there 
could  not  be  a  decree  to  build  in  pursuance  of  a  covenant,  for 
that  he  could  no  more  undertake  the  conduct  of  a  rebuilding 
than  of  a  repair." 

In  a  lease  of  ground  with  liberty  to  make  a  watercourse,  and 
erect  a  mill,  the  lessee  covenanted  for  himself,  &c,  and  his 
assigns,  not  to  have  persons  to  work  in  the  mill  who  were 
settled  in  other  parishes,  without  a  certificate.  The  court  held 
that  this  covenant  did  not  run  with  the  land,  or  bind  the 
assignee  of  the  lessee.    10  E.  R.  130. 

A  covenant  by  a  lessor  to  supply  the  demised  premises  with 
a  sufficient  quantity  of  good  water  at  a  certain  rate  runs  with 
the  land,  and  the  assignee  of  the  lessee  may  sue  the  reversioner 
upon  it,  4  Barn.  §  A.  266.  So  also  a  covenant  to  insure  pre- 
mises within  the  bills  qf  mortality  against  fire.   5  Barn.  tV  A.  h 

At  law  the  assignee  is  liable  only  for  the  rent  actually 
incurred,  or  covenants  broken  during  his  possession.  Boultonv. 
Canon,  1  Freem.  336.  If  therefore  he  assign  the  very  day 
before  the  rent  becomes  due,  the  lessor  cannot  maintain  his 
action  for  it.  Tovey  v.  Pitcher,  Carth.  177:  4-  Mod,  71: 
3  Co.  22:  1  SalL  81:  1  Freem.  326.  See  Paul  v.  Nurse, 
8  Barn.  §  C.  486.  Nor  will  the  circumstance  of  such  assign- 
ment being  per  fraudem,  as  to  a  beggar,  alter  the  case.  Leroux 
v.  Nash,  Str.  1221  :  Butler's  N.  P.  159.  But  see  Knight  v. 
Freeman,  1  Fent.  329.  331:  T.  Raym.  303:  T.Jones,  10$ 
in  which  the  validity  of  such  assignment  was  denied-  f>ut 
whatever  may  be  the  rule  of  law  upon  this  point,  it  seems  to 
be  now  settled,  that  courts  of  equity  will  compel  an  assignee  of 
a  term  to  account  for  the  rent  the  whole  time  he  enjoyed  the 
land.  Treacle  v.  Coke,  1  Fern.  105.  Whether  equity  will,  in 
order  to  secure  the  future  rents,  under  any  circumstances,  re- 
strain an  assignee  from  assigning  to  a  beggar  or  insolvent  person, 
was  considered,  but  not  determined,  in  the  case  of  Phdpot 
w  Iloare,  2  Ail:  21 9.    It  seems  such  an  assignment  is  valid. 

2  Madd.  R  330 :  1  Bos.  P.  21.  If  the  assignee  offer  to  give  up 
the  possession  to  the  lessor  on  reasonable  terms,  and  the  lessor 
refuse  to  accept  such  surrender,  it  were  clearly  too  much  for  a 
court  of  equity,  in  restriction  of  a  legal  right,  to  prevent  the  as- 
signment. Faillant  v.  Dodomede,  2  Ath.  546.  But  supposing  the 


lessor  to  be  willing  to  accept  of  a  surrender  of  the  term,  and 
the  assignee  wantonly  to  insist  on  his  legal  right  to  assign, 
when  and  to  whom  he  pleased,  it  seems  that,  under  certain 
circumstances,  a  court  of  equity  might,  without  impropriety, 
interpose  to  prevent  the  abuse  of  such  right :  and  this  Lord 
Harwicke  appears  to  admit,  in  Vaillant  v.  Dodomede;  for 
having  stated  the  legal  right  and  the  propriety  of  courts  of 
equity  in  general  following  the  rule  of  law,  he  observes,  «  hut 
it  is  true  in  some  sort  of  assignments,  made  hv  tenants,  the 
court  has  interposed  nor  dues  the  difficulty  reported  to  have 
occurred  to  Lord  Hardwicke,  in  Phil  pot  v.  Hoare,  appear,  upon 
examination,  to  have  been  entitled  to  much  attention.  His 
lordship  is  reported  to  have  said,  '<  As  to  the  accruing  rents,  it 
is  a  point  of  more  difficulty  ;  for  the  covenant  in  this  lease  not 
to  assign,  does  not  run  with  the  land  to  the  assignee,  because 
assignees  are  not  bound  by  name  in  the  covenant/'  Whence  it 
might  be  inferred,  that  if  assignees  had  been  expressly  included 
in  the  covenant,  his  lordship  would  leave  considered  them 
bound  by  the  covenant.  Hut  whether  assignees  be  bound  or 
not  by  a  covenant,  does  not  (except  in  the  ease  of  a  collateral 
covenant  to  be  done  upon  the  land)  depend  upon  their  being 
named  in  the  covenant ;  for  if  the  covenant  run  with  the  land, 
assignees  are  bound,  whether  named  or  not ;  and  if  the  covenant 
do  not  run  with  the  land,  but  is  a  personal  contract,  or  respects 
something  to  be  done  purely  collateral  to,  and  not  on  the  land, 
they  are  not  bound,  though  they  be  expressly  named.  See 
Spencers  case,  5  Co,  l6.  b.  17.  a.  Therefore,  whether  the 
assignee  was  named  or  not,  was  immaterial  to  the  question, 
whether  the  assignee  was  bound  by  the  covenant  not  to  assign 
without  consent  of  the  lessor?  Nor  does  it  appear  as  having 
been  necessary  in  order  to  determine  whether  a  court  of  equity 
should  restrain  no  assignment  to  a  beggar,  previously  to  deter- 
mining whether  the  assignee  was  hound  by  the  covenant  not  to 
assign  ;  for  supposing  the  assignee  to  be  bound  at  law  by  the 
covenant,  equity  may  restrain  the  wanton  and  fraudulent 
breach  of  a  covenant ;  and  supposing  him  not  to  be  bound,  yet 
he  may  be  affected  in  conscience  upon  the  same  principle  that 
the  assignee  of«  merely  personal  covenant  may  be  affected  in 
conscience,  though  not  bound  at  law.  See  City  of  London  v. 
Richmond,  2  Fern.  421  ;  Treat  of  Equity,  350.  in  n. 

An  action  of  covenant  lies  against  the  assignee  of  a  lessee  of 
an  estate,  for  a  part  of  the  rent,  as  in  such  case  the  action  is 
brought  on  a  real  contract  in  respect  of  the  land,  and  not  on 
a  personal  contract,  and  in  case  of  eviction  the  rent  may  be 
apportioned  as  in  debt  or  replevin.  A  lifer  in  covenant  against 
the  lessee  himself,  who  is  liable  on  his  personal  contract. 
2  E.  R.  575. 

The  assignee  of  the  reversion  of  part  of  the  premises  may  sue 
upon  the  covenant  to  repair,  for  the  covenant  is  divisible, 
though  it  is  otherwise  as  to  a  condition.    Twynam  v.  Pickard, 

2  Barn.  %  A.  105. 

The  devisee  of  the  equity  of  redemption  (the  legal  fee  being 
in  a  mortgagee)  is  not  liable  in  covenant  as  assignee  of  all  the 
estate,  right,  title,  and  interest  of  the  original  covenantor. 

3  E.  R.  487- 

A  party  taking  an  assignment  by  way  of  mortgage  is  liable 
on  the  covenants  as  assignee.  Williams  v.  Bosanquet,  1  Brod,  <fr 
B.  238.  Unless  the  interest  passing  to  the  assignee  is  of  a  real 
nature,  he  is  not  liable  to  covenants  made  by  the  grantee  or 
lessee  in  respect  of  it.  Port  ma  ft  v.  Buunt  1  Barn.  8$  C.  69^- 

A  covenant  in  a  lease  that  the  lessee,  his  executors,  and  ad- 
ministrators, shall  constantly  reside  on  the  demised  premises 
during  the  demise,  is  binding  upon  the  assignee  of  the  lessee, 
though  he  be  not  named,  being  quodam  modo  annexed  and 
appurtenant  to  the  thing  demised.    2  II.  B.  133. 

The  grantee  of  a  reversion  may  bring  action  of  covenant 
against  a  lessee,  as  well  in  the  county  where  the  demise  was 
made,  as  in  the  county  where  the  lands  lie.  Ca?thew,  183.  A 
person  covenants  with  another,  to  pay  him  money  at  a  time  to 
come,  and  doth  not  say  to  his  executors,  &c. ;  if  the  covenantee 
die  before  the  day,  yet  his  executors  or  administrators  shall 

vol.  I, 


have  the  money.  Dyer,  112.  127.  And  in  every  case  where 
the  testator  is  bound  by  a  covenant,  the  executor  shall  be  bound 
by  it ;  it  it  be  not  determined  by  his  death.  48  Ed.  3.2:2  Danv. 
232. 

If  A.  seised  of  land  in  fee,  conveys  it  to  B.,  and  covenants 
with  B.,  his  heirs  and  assigns,  to  make  any  other  assurance  upon 
request :  and  after  B,  conveys  it  to  C\,  who  conveys  it  to  D.,  and 
then  D.  requires  A.  to  make  another  assurance,  according  to  the 
covenant:  if  he  refuses,  D.  shall  have  an  action  of  covenant 
against  him,  as  assignee  to  B.  2  Danv.  236.  A  lessor  made  a 
lease  of  an  house  for  years,  excepting  two  rooms  and  free  pas- 
sage to  them;  the  lessee  assigned  the  term,  and  the  lessor 
brought  covenant  against  the  assignee  for  disturbing  him  in 
his  passage  to  those  rooms;  and  adjudged  that  the  action  lies: 
for  the  covenant  as  to  the  passage  goes  with  the  tenement,  and 
binds  the  assignee.  1  Salk.  19&  H  a  inun  who  leases  for 
years  ousts  the  lessee,  he  shall  have  covenant  against  him. 
48  Ed.  3.  2 — See  2  Danv.  234.  A  man  grants  a  watercourse, 
and  afterwards  stops  it;  for  this  voluntary  mfcieasance,  co- 
venant lies.  I  Sound.  322.  Though  where  the  use  of  a  thing 
is  demised,  and  it  runs  to  decay,  so  that  the  lessee  cannot  have 
the  benefit  of  it,  for  this  nonfeasance  no  action  of  covenant 
lieth:  nor  may  covenant  be  brought  for  a  thing  which  was  not 
in  esse  at  the  making  of  the  lease.    2  Danv.  233. 

If  a  person  covenants  that  he  hath  good  right  to  grant,  &c, 
and  he  hath  no  right,  it  is  a  breach  of  covenant,  fur  whit  h 
action  of  covenant  lies.    3  Bui.  12. 

A  covenant  for  the  lessee  to  enjoy  against  all  men  :  this  ex- 
tends not  to  tortious  acts  and  entries,  &c,  for  which  the  lessee 
hath  his  proper  remedy  against  the  aggressors.  Faugh,  1 1 1.  120. 

Where  there  is  a  covenant  to  save  harmless  against  a  certain 
per  why  there  the  covenantor  must  save  the  covenantee  harmless 
against  the  entry  of  that  person,  be  it  by  wrong  or  rightful  title : 
but  if  it  be  to  save  harmless  against  aUpersonSj  the  entry  and 
eviction  must  be  by  lanful  title.  Cro.  Eliz.  2 1 3.  Acc. :  1  Barn. 
$  Cres.  29:  2  Dow.  $Ry.  33 :  and  see  2  Will  Saund.  178.  a. 
The  reason  is  because,  as  it  regards  such  acts  as  may  arise  from 
rightful  claim,  a  man  may  well  be  supposed  to  covenant  against 
all  the  world  ;  but  it  would  be  an  extravagant  extension  of  such 
a  covenant  if  it  were  good  against  all  the  acts  which  the  folly 
or  malice  of  strangers  might  suggest ;  and  therefore  the  law 
has  properly  restrained  it  within  its  reasonable  import,  that  is, 
to  lawful  title.  Per  Ellenborougk,  5  Maule  $  S.  3/4.  Where 
the  covenant  is  to  do  a  thing,  and  no  time  appointed  for  per- 
formance, it  must  be  done  in  convenient  time.  2  And.  72: 
Dyer7  57.  150:  Hob.  28. 

But  a  covenant  must  wait  upon  and  join  with  the  grant  j  so 
that  if  it  be  to  make  such  assurance  as  shall  be  reasonably 
devised,  it  must  be  of  an  assurance  that  differs  not  from  the  bar- 
gain: and  when  the  estate  to  which  a  covenant  is  annexed  is 
at  an  end,  the  covenant  is  gone.  Hob.  276:  1  Leon.  179.  In 
an  indenture,  the  wTord  covenant  is  the  word  both  of  lessor  and 
lessee  ;  and  therefore  if  the  lessee  covenants  to  pay  the  rent, 
this  is  a  reservation.  Though  when  there  is  a  covenant  for  a 
lessee  to  repair,  and  he  makes  an  under-lease  to  one  who  is  in 
possession,  the  under-lessee  is  not  liable  to  that  covenant,  in 
law  or  equity.  1  Rol.  Rep.  SO:  1  Vern.  87- 

If  a  lessor  covenant  with  a  lessee  that  he  shall  have  house- 
bote,  &c.  by  assignment  of  his  bailh%  this  is  a  good  covenant : 
and  yet  it  doth  not  restrain  the  power  that  the  lessee  hath  by 
law  to  take  those  things  without  assignment :  but  if  a  lessee 
covenants  that  he  will  not  cut  any  timber  without  the  leave  or 
assignment  of  the  lessor;  by  this  he  will  be  restrained.  Dyer, 
19.  115. 

Covenant  lies  by  devisee  of  lands  in  fee,  upon  a  covenant, 
made  by  defendant  to  the  testator,  to  whom  defendant  conveyed 
the  lands  in  fee,  that  the  defendant  was  lawfully  seised,  &c. 
For  such  covenant  runs  with  the  land,  and  though  broken  in 
the  lifetime  of  the  testator,  is  a  continuing  breach  in  the  life- 
time of  the  devisee :  and  it  is  sufficient  to  allege  for  damage, 
that  thereby  the  lands  are  of  less  value  to  the  devisee,  and  that 
2  8 
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he  is  prevented  from  selling  them  so  advantageously  as  he 
otherwise  might  do.     Kingdom  v.  Not  tic,  4  Maule  8f  S*  53. 

Covenant  lies  by  the  heir,  upon  a  covenant  made  to  the  an- 
cestor and  his  heirs,  to  whom  lands  are  conveyed  in  fee  by 
husband  and  wife,  that  he  and  his  wife  shall  make  farther  assur- 
ance upon  request  of  the  ancestor  and  his  heirs ;  and  the  heir 
may  well  assign  for  breach  that  his  ancestor  requested  the 
husband  that  he  and  his  wife  would  levy  a  fine  to  pass  the 
estate  of  the  wife  legally  to  him  and  his  heirs,  which  they  re- 
fused to  do  before  their  decease,  per  quod  after  the  death  of 
the  ancestor,  the  devisee  of  the  wife  ejected  the  heir,  Jones  v. 
King,  t  Maule  $  &  188, 

IV.  What  shall  be  a  Performance,  and  what  a  Breach  of 
Covenant ;  and  of  Penalties  for  Kon- performance. — The  most 
frequent  use  of  a  covenant  is  to  bind  a  man  to  do  something  in 
fttturo,  and  therefore  it  is  for  the  most  part  executory  ;  and  if 
the  covenantor  do  not  perform  it,  the  co\renantcc  may  there- 
upon for  his  relief  have  an  action  or  writ  of  covenant,  against 
the  covenantor,  so  often  as  there  is  any  breach  of  the  covenant* 
Skep.  Toucksi.  l6l.  el  seq. 

Not  any  duty  or  cause  of  action  arises  on  a  covenant,  till  it 
is  broken;  and  as  to  breaches  of  covenant,  if  a  person  by  his 
own  act  disables  himself  to  perform  a  covenant,  it  is  a  breach 
thereof*  5  Rep.  21.  Though  there  can  be  no  covenant  or 
breach,  where  a  lease,  &c.  k  void*  Yelw  18,  19-  But  here, 
although  when  a  covenant  concerns  the  interest  of  the  lease, 
as  where  it  is  for  paying  rent,  it  is  void,  if  the  lease  be  so ;  yet 
where  covenants  are  collateral  to  the  lease  and  interest,  though 
that  be  void,  the  covenants  may  be  good,  Omen,  136.  And  if 
w  covenant  to  do  a  thing  is  performed  in  substaiiee,  and  accord- 
ing to  the  intent,  it  is  good,  though  it  differs  from  the  words ; 
and  on  the  other  hand,  although  the  covenantor  performs  the 
letter  of  his  covenant,  if  he  does  not  act  to  defeat  the  intent 
and  use  of  it,  he  is  guilty  of  a  breach.    Mod.  Ent.  Eng. 

In  covenant  that  a  person  shall  hold  land  free  from  all  in- 
cumbrances, and  be  kept  indemnified  from  arrears  of  rent ; 
there,  till  an  action  is  brought,  or  distress  made,  he  is  not 
damnified  ;  and  a  suit  in  Chancery  is  no  breach  in  such  case  ; 
lai t  where  a  jointure  or  dower  is  recovered  it  is.  Skin.  397  : 
Moor,  859  •  Palm.  339.  When  the  intention  of  the  parties 
can  be  collected  out  of  a  deed,  for  the  doing  or  not  doing  of 
the  thing,  covenant  shall  be  had  thereupon.  Chanc.  Rep.  294. 
A  covenant,  being  one  part  of  a  deed,  is  subject  to  the  general 
rules  of  exposition  of  all  parts  of  the  deed  ;  and  in  a  covenant 
the  last  words,  that  are  general,  shall  be  expounded  by  the  first 
words,  which  are  special  and  particular.  Vent.  218.  Also  a 
latter  covenant  cannot  be  pleaded  in  bar  to  a  former. 

When  a  covenant  is  to  two  persons  jointly,  one  of  them  may 
not  bring  action  of  covenant,  or  plead  alone,  but  both  must 
join.  1  Nels.  558.  If  a  man  is  hound  to  perform  all  the  cove- 
nants in  an  indenture,  and  they  are  all  in  the  affirmative,  he 
may  plead  performance  generally.  Co.  Lit.  303.  Performance 
of  covenants  in  the  negative  must  be  pleaded  specially.  Ibid. 
330.  When  some  covenants  are  in  the  negative,  and  some  in 
the  affirmative,  the  defendant  is  to  plead  specially  to  the  nega- 
tive covenants,  that  he  had  not  done  the  thing,  and  perform- 
ance generally  as  to  the  affirmative ;  and  where  the  negative 
covenants  are  against  law,  and  the  affirmative  agreeable  to 
law,  performance  generally  may  be  pleaded.  Moor,  856".  If 
any  of  the  covenants  are  in  the  disjunctive,  so  that  it  is  in  the 
election  of  the  covenantor  to  perform  the  one  or  the  other, 
the  performance  ought  to  be  specially  pleaded,  that  it  may 
appear  what  part  hath  been  performed.  Cro.  Eliz.  23 : 
\  Nels.  513.  And  see  1  Will.  Sound.  117.  And  commonly 
where  an  act  is  to  be  done,  according  to  a  covenant,  he  who 
pleads  performance  ought  to  do  it  specially.  1  Leon,  136'. 
*  fn  C^ht  upon  bond  for  performance  of  covenants,  one 
for  peaceable  enjoyment,  and  free  from  all  incumbrances, 
and  another  for  farther  assurance,  &c,  the  defendant 
should  plead  specially,  that  the  house  was  free  from  incum- 


brances at  the  time  of  the  conveyance  made,  and  not  charged 
at  any  time  since,  and  that  no  farther  assurance  had  been  re- 
quired, or  such  an  assurance  which  he  had  executed,  &c. ;  vet 
where  a  defendant  pleaded  generally,  in  this  case  it  was  held 
good.    1  Lutw.  60S. 

The  plaintiff,  in  equity,  if  he  has  not  performed  his  part  of 
the  agreement,  must  not  only  show  that  he  was  in  no  default, 
in  not  having  performed  it,  but  must  also  allege  that  he  is  .still 
ready  to  perform  it :  wrhereas,  at  law,  if  the  covenants  be  not 
precedent,  but  distinct  and  independent,  the  plaintiff  need  not 
allege  a  performance  of  his  covenants,  to  entitle  him  to  recover 
against  the  defendant  for  a  breach  of  his.  Pordage  v.  Cole, 
]  Sand,  320  :  Nichols  v.  Ray itbred,  Hob.  88.  But  see  Calond 
v,  Briggs,  I  Salk.  1 12  :  Goodison  v.  Nunn,  4  Term  Rep.76l* 

Where  the  covenants  are  mutual  and  distinct,  the  defendant 
cannot  plead  a  breach  by  the  plain  tiff,  in  bar  of  the  plaintiff'* 
action  for  a  breach  by  the  defendant ;  for  the  damage  may  be 
unequal,  and  therefore  each  party  must  recover  against  the 
other  the  damages  he  sustained.  Cole  V.  Shallett,  3  Lev.  41 ; 
Thompson  v>  AW,  1  Lev.  l6:  Ilotvlettw  Striclland,  Cotvp.  56. 
But  see  Colonel  v.  Briggs,  1  Sail:,  122:  Goodison  v.  Num, 
4  Term  Rep.  jfiU 

When  a  breach  is  assigned,  it  must  not  be  general,  but  must 
be  particular;  as  in  action  of  covenant  for  not  repairing  of 
houses,  the  breach  ought  to  be  assigned  particularly,  what  is 
the  want  of  reparation.    Cro.  Jae.  36[). 

But  on  mutual  promise  for  one  to  do  an  act,  and  in  consi- 
deration thereof  another  to  do  some  act,  as  to  sell  goods,  &c. 
for  so  much  money,  a  general  breach  that  the  defendant  hath 
not  performed  his  part,  is  well  assigned.    $  Lev.  310. 

Breaches  assigned  ought  to  he  according  to  the  very  words 
of  the  condition  or  covenant  ;  when  they  may  he  well  enough, 
though  too  general.  1  Lutw.  326.  But  the  covenant  may  be 
stated  according  to  its  legal  effect,  and  then  the  breach  may  be 
so  also. 

Where  a  thing  is  to  be  done  by  a  person  or  his  assigns,  the 
breach  is  to  be,  that  it  was  not  done  either  by  the  one  or  the 
other.  5  Mod.  \  33.  If  a  person  is  to  tender  a  conveyance,  &c. 
to  another,  his  heirs  or  assigns,  breach  assigned  that  the  de- 
fendant did  not  tender  a  conveyance  to  the  plaintiff,  without 
the  words,  "  his  heirs  or  assigns,"  is  good  ;  but  if  the  tender  be 
to  be  made  by  another  man,  his  heirs,  &c,  and  not  to  him,  it  is 
otherwise.    1  Salk.  139. 

A  covenant  not  to  assign,  transfer,  or  set  over,  or  otherwise 
do  or  put  away  the  lease  or  premises,  does  not  extend  to  an 
under-lease  for  part  of  the  term.  2  W.  Black.  766.  Such  a 
covenant  does  not  hind  the  assignee  of  the  lessee.  5  Tan at.  795 : 
S.  C.  I  Marsh,  35Q.  Letting  lodgings  is  not  a  breach  of  a 
covenant  not  to  underlet.  4  Camph*  71*  A  covenant  that  the 
lessee  shall  not  exercise  the  trade  of  a  butcher  on  the  premises, 
is  broken  by  his  selling  raw  meat  by  retail,  though  no  beasti 
are  slaughtered.  1  B.  #  A.  1 1 7  :  and  see  1  Maulety  S.  9$-  * 
covenant  that  A.  shall  not  exercise  a  particular  trade,  does  not 
bind  his  executors,  2  W.  Black.  856  :  S.  C.  3  Wits.  380.  Co- 
venant by  lessee  that  he  will  at  all  times  during  the  time  plough, 
sow,  manure,  and  cultivate  the  demised  premises  (except  the 
rabbit-warren  and  sheep-walk)  in  a  due  course  of  husbandry; 
held  that  ploughing  the  rabbit-warren  or  sheep-walk  was  a 
breach  of  covenant.    St.  Alban's,  Z>-,  v.  Ellis,  ID  E.  R.  35% 

When  a  lessee  for  years  is  to  leave  all  the  timber  on  the  land, 
which  was  growing  there  at  the  time  of  the  lease,  and  he  cut 
down  any  trees,  though  he  leaves  the  timber  on  the  land  at 
the  end  of  his  lease,  this  is  a  breach  of  covenant ;  for  in  con- 
tracts the  intention  of  the  parties  is  chiefly  to  be  considered. 
Raynu  464.  If  several  breaches  are  assigned,  and  the  defendant 
demurs  upon  the  whole  declaration,  the  plaintiff  sluill  have 
judgment  for  all  that  are  well  assigned,  for  they  are  as  several 
actions.    Cro.  Jac.  557. 

A  lessor  possessed  of  considerable  freehold  and  leasehold 
proper tv  lying  together,  covenanted  in  a  lease  of  parcel,  that 
if  he,  his'heirs,  or  assigns,  should. during  the  term  have  any 
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.advantageous  offer  for  the  disposing  of  a  certain  adjoining 
freehold  parcel,  he,  the  lessor,  his  heirs  or  assigns,  should  not 
dispose  of  the  same  without  previously  making  an  offer  of  that 
parcel  to  the  lessee,  his  executors,  administrators,  or  assigns, 
at  five  per  cent,  less  than  that  offer-  The  lessor  sold  his 
entire  property,  including  the  demised  land  and  the  adjoining 
parcel,  for  an  entire  consideration  in  one  entire  contract, 
without  ottering  the  parcel  to  the  covenantor.  Ik-Id  that 
this  was  no  breach  of  the  covenant.  Collinson  v.  Lettsoin, 
6  Taunt.  224. 

Covenants  are  generally  taken  most  strongly  against  the 
covenantor,  and  for  the  covenantee,  Plowd.  2HJ.  But  it  is  a 
rule  in  law,  that  where  one  thing  may  have  several  intendments, 
it  shall  be  construed  in  the  most  favourable  manner  for  the 
covenantor.  1  Lut.  490.  The  common  use  of  covenants  is  for 
assuring  of  land,  quiet  enjoyment  free  from  incumbrances,  for 
payment  of  rent  reserved,  and  concerning  repairs,  &c.  And 
in  deeds  of  covenant,  sometimes  a  clause  for  performance,  with 
a  penalty,  is  inserted  in  the  body  of  the  deed :  at  other  times, 
and  more  frequently,  bonds  for  performance,  with  a  sufficient 
penalty,  are  given  separate ;  which  last  being  sued,  the  jury 
must  find  the  penalty ;  but  on  covenant,  only  the  damages. 
Wood's  Inst.  250.  Fide  the  staL  8  and  Q  W,  3.  c.  11.  And 
vide  ante  and  post,  and  tit.  Bond. 

Covenant  for  non-payment  of  rent  was  referred  to  the  mas- 
ter as  to  the  rent,  and  on  payment  thereof  process  to  stay  as  to 
that;  hut  there  being  another  breach  as  to  not  repairing,  the 
plaintiff  might  proceed  fort  bat.  Anon.  IVils.  Rep.  Par.  1.  p.  75. 
In  an  action  of  covenant,  it  is  not  necessary  to  aver  generallv 
that,  the  plaintiff  performed  his  covenants.  Joddrcll  v.  Con  di, 
Rep,  tettlp.  Hardw.  343,  4.  But  if  there  is  a  condition  pre- 
cedent, performance  of  it  must  be  specially  shown. 

By  stat.  8  and  9  W.  3.  c.  11.  in  actions  on  bonds,  for  per- 
formance of  covenants,  plaintiff  may  assign  as  many  breaches 
as  be  pleases,  and  the  jury,  on  the  trial  of  the  action,  or  on  a 
writ  of  Inquiry,  may  assess  damages;  on  defendant's  paying 
damages,  execution  may  be  stayed,  but  judgment  shall  remain 
to  answer  any  farther  breach,  and  plaintiff  may  have  a  scire 
facias  against  the  defendant.    See  tit.  Bond,  VI. 

"  Where  a  penalty  is  intended  merely  to  secure  the  enjoy- 
ment of  a  collateral  object,  the  enjoyment  of  the  object  is  con- 
sidered as  the  principal  intent  of  the  deed,  and  the  penalty  only 
as  aceessional,  and  therefore  only  to  secure  the  damage  really 
incurred."  Per  Thurlow,  C.  Sloman  v.  Waller,  1  Pro.  Pep. 
418.  And  upon  this  construction  of  a  penalty,  courts  of  equity 
will  interpose,  to  restrain  proceedings  at  law  to  recover  the 
penalty.  But  the  principles  of  equal  justice  require  that  courts 
of  equity  should  enforce  the  specific  performance  of  the  act 
agreed  to  be  done,  or  restrain  from  the  doing  of  that  which 
was  agreed  should  not  be  done.  And  upon  this  principle, 
wherever  the  primary  object  of  the  agreement  he  the  securing 
of  the  specific  subject  of  the  covenant,  the  party  covenanting 
is  not  entitled  to  elect  whether  he  will  perform  his  covenant  or 
pay  the  penalty.  See  Hobson  v.  Trevor,  2  P.  IV ms.  1 9 1  : 
Parks  v.  Wilson,  10  Mod.  517:  Chilliner  v.  Chilliner,  2  Fez. 
528.  But  if*  the  covenant  be  to  do  or  not  to  do  some  particular 
act,  or  doing  it  or  neglecting  to  do  it,  to  pay  a  certain  sum,  by 
way  of  liquidated  damages,  courts  of  equity  will  not  relieve 
against  the  payment  of  such  damages.  East  India  Company 
v.  Blake,  Finch's  Hep.  117  :  Ponsoubrj  v.  Adams,  2  Bro.  P.  C. 
431  :  Rolfe  v.  Peterson,  2  Bro.  P.  C.  436  (8vo.  ed.)  :  Lowe  v. 
Peers,  4  Burr.  2228.  See  also  Small  v.  Lord  Fitzwilliam, 
Pre.  Ch.  102.  And  as  courts  of  equity  will  not  relieve  against 
stipulated  damages,  they  will  not  in  general  interpose  to  enforce 
the  performance  of  the  covenant,  or  to  restrain  its  violation. 
Therefore,  where  the  lessee  covenanted  not  to  plough  certain 
land,  or  if  he  did  to  pay  20s.  per  acre  per  annum,  the  court 
refused  to  restrain  the  lessee  from  ploughing.  Woodward  v. 
Gyles,  2  Fern.  119-  But  there  are  some  circumstances  which 
will  induce  the  court  to  interfere,  though  stipulated  damages 
be  reserved  ;  as  where  the  lessee  had  covenanted  not  to  plough 


ancient  meadow,  or  if  he  did  to  pay  an  increase  of  rent,  the 
court,  upon  his  threatening  to  plough,  appears  to  have  granted 
an  injunction.  Webb  v.  Clarke,  8th  of  May,  1782.  See  also 
Dulwich  College  v.  Dai  is,  M.  1787. 

Where  there  is  a  covenant  to  pay  a  sum  for  liquidated 
damages  on  breach  of  the  agreement*  there  is  no  exact  rule 
as  to  where  it  is  to  be  held  a  penalty  fur  securing  damage 
actually  sustained,  and  where  it  is  to  he  held  liquidated 
damages.  It  seems  that  where  a  larger  sum  is  to  secure  a 
smaller,  the  larger  sum  is  regarded  as  a  penalty.  Asth-y  v. 
Weldon,  2  Bos.  #  Pull  346'.  And  Baylexj,  J.,  said  where  the 
sum  fixed  on  will,  in  case  of  breaches  of  the  agreement,  be  in 
some  instances  too  large,  and  in  others  too  small,  a  compensa- 
tion for  the  injury  thereby  occasioned,  that  sum  is  to  be  con- 
side-red  a  penalty.  6  Barn.  Crcs.  223.  And  see  Holt's  Ca. 
43  :  1  Bing.  R.  302;  1  Moo.  $  MalL  41.  The  question  de- 
pends on  the  whole  of  the  words  of  the  instrument  taken 
together, 

A  covenant  in  a  conveyance  of  lands  in  America,  during  the 
time  of  the  rebellion  in  that  country,  that  the  grantor  had  a 
legal  title,  and  that  the  grantee  might  peaceably  enjoy  without 
the  let,  interruption,  &c.  of  the  grantor  and  his  heirs,  or  of  any 
other  person  whatsoever,  is  not  broken  by  the  States  of  America 
seizing  the  lands  as  forfeited,  for  an  act  done  previous  to  the 
conveyance.    3  T.  R.  56'4. 

It  is  held  an  action  of  covenant  may  be  laid  in  London  for 
non-payment  of  rent  on  a  lease  of  lands  in  any  other  place* 
1  Sid.  401.  The  action  of  covenant  between  lessor  and  lessee, 
or  between  the  assignee  of  the  lessor  and  the  lessee,  is  founded 
in  priority  of  contract,  and  may  be  laid  in  any  county  ;  but  be- 
tween the  lessor  and  the  assignee  of  the  lessee  it  is  local,  and 
must  be  laid  in  the  county  where  the  premises  are  situate. 
1  Will.  Saund.  241.  c.  d.  And  if  in  this  action  a  sum  be  mis- 
cast, either  too  little  or  too  much,  it  is  amendable.  In  action 
of  covenant,  the  plaintiff*  must  have  recourse  to  the  deeds  or 
writings,  and  the  circumstances  of  time,  place,  Sec,  and  take 
notice  what  particular  covenant  in  the  deed  it  is  best  to  insist 
upon,  to  lay  a  breach  right,  &e.  The  words  of  covenanting 
are,  covenant,  grant,  promise,  and  agree,  Sec. ;  hut  there  needs 
no  great  exactness  in  words  to  make  a  covenant.  See  tit. 
Bonds,  Leases,  Agreements,  Conveyances,  &c,  and  ante,  J. 

What  shall  be  a  real  and  what  a  personal  covenant,  ?ee 
Fin.  Abr.  Covenant  (G.  2.):  Bac.  Abr.  Covenant  (E.) ;  Cam. 
Dig.  Covenant  (A.  2,):  Gilb.  Law  of  CovenafUs,  105.  As  to 
collateral  covenants,  4  Purr.  2446;  2  Wih.  27  :  1  Fez,  56. 
As  to  affirmative  and  negative  covenants,  Fin.  Abr.  Covenant 
(D.  a.):  1  Wood,  356.  By  what  words  an  express  covenant 
may  be  created,  Fin.  Abr.  Covenant  (C.)  :  Gilb.  c.  2.  As  to 
covenants  created  by  implication  of  law,  and  action  thereon, 
Fin.  Abr.  Covenant  (G.)  :  Com.  Dig.  Covenant  (A.)  :  Garranty 
(A.):  Bac.  Abr.  Covenant.  (13.) 

How  a  covenant  shall  be  expounded  with  regard  to  the  con- 
text, or  to  synonymous  or  other  words,  see  Co?n.  Dig.  Cove- 
nant (IX):  Fin.  Abr.  Covenant.  (L.  4.)  As  to  covenants  for 
quiet  enjoyment,  Shep.  Touchsf.  170:  Faugh.  118:  Dt/.  328.  a.: 
Gilb.  11?:  Fin.  Abr.  Condition  (U.  a.  pi.  6,  7).  Ib.  Covenant. 
(Z.)  For  the  construction  of  the  words  in  a  covenant,  "not- 
withstanding any  act  done  by  the  covenantor,"  Fin.  Abr.  Cove- 
nant Cro.  Jac.  233.  Proctor  v.  Johnson.  As  to  covenants 
for  farther  assurance,  Fin.  Abr.  Covenant  (W.)  (G,  a.;: 
I  Wood.  H7:  Gilb.  Covenant,  20p.  226:  Cro.  Jac.  251.  Of 
covenants  to  repair,  Fin.  Abr.  Covenant  {L.  5.)  :  Shep.  Touchsf. 
Finch.  Rep.  H6  :  Lanl  x.  Xorris,  1  Burr.  287  :  1  Wils.  p.  1.  75. 
Of  covenants  to  convey  lands  of  a  certain  value,  or  that  lands 
are  of  such  a  value  fully,  Ld.  Raym.  365  :  Cro.  EL  43  • 
1  Ro.  Abr.  429:  Langton'v.  North,  %  Ch.  Rep.  140.  Of  cove- 
nants that  the  grantor  is  seized  in  fee,  Fin.  Abr.  Covenant  (Y.)  : 
Paroles  (D.  pi.  4):  Cro.  Jac.  $£&:  3  Lev.  4f>.  Of  covenants 
to  be  free  from  incumbrances,  Fin.  Abr.  Covenant  (A.  2.)  : 
1  Wood,  415  :  Gilb.  Covenant,  c.  31. 

See  fully  in  what  eases,  and  in  what  manner,  covenants 
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shall  be  said  to  be  suspended,  defeated,  discharged,  or  void, 
Bac.  Abr.  Covenant  (G.)  (7th  ed,)  Gilb*  470:  1  Wood,  3Q7.  4$Q\ 
Com.  Dig.  Covenant  (F)  :  Chancery,  2  (X.  3.)  :  Viiu  Abr. 
Covenant,  (O.) 

Covenant  to  stand  Seised  to  Usi-:s,  is  when  a  man 
that  hath  a  wife,  children,  brother,  sister,  or  kindred,  doth  by 
covenant  in  writing,  under  hand  and  seni,  agree  that  for  their, 
or  any  of  their  provision  or  preferment,  he  and  his  heirs  will 
stand  seised  of  land  to  their  use,  either  in  fee  simple,  fee  tail, 
or  for  life.  The  use  being  created  by  the  stat*  27  H.  8,  c.  10. 
which  conveyeth  the  estate  as  the  uses  are  directed,  this  cove- 
nant to  stand  seised  is  become  a  conveyance  of  the  land  since 
the  said  statute.  The  considerations  of  these  deeds  are  natural 
affection,  marriage,  &c,  and  the  la\v  allows,  in  such  cases,  con- 
sideration of  blood  and  marriage  to  raise  uses,  as  well  as  money, 
and  other  valuable  consideration,  when  a  use  is  to  a  stranger* 
Plowd.  .302.  There  are  no  considerations  now  to  raise  uses 
upon  covenants  to  stand  seised  but  natural  love  and  affection, 
which  is  for  advancement  of  blood  ;  and  consideration  of  mar- 
riage, which  is  the  joining  of  the  blood  and  marriage  toge- 
ther :  other  considerations,  as  -money,  &c.  for  land,  though  the 
words  in  the  deeds  are  stand  seined,  yet  they  are  bargains  and 
sales,  and  without  enrolment  they  raise  no  use.  Carter,  138 : 
Lil.  Abr.  353. 

The  usual  covenant  to  stand  seised  to  uses  need  not  be  by 
deed  indented  and  inrolled.  And  where  a  man  limits  his  estate 
to  the  use  of  his  wife  fur  life,  this  imports  a  sufficient  consider- 
ation in  itself;  also  if  a  person  covenants  to  stand  seised  to  the 
use  of  his  wife,  son,  or  cousin,  it  will  raise  an  use  without  any 
express  words  of  consideration  ;  for  sufficient  consideration  ap- 
pears*   ?  Rep.  40. 

In  case  of  a  covenant  to  stand  seised,  so  much  of  the  use  as 
the  owner  doth  not  dispose  of  remains  still  in  him.  1  Vent.  374. 
And  where  a  use  is  raised  hy  way  of  covenant,  the  covenantor 
continues  in  possession  ;  and  there  the  uses  limited^  if  they  are 
according  to  law,  shall  rise  and  draw  the  possession  out  of  him: 
hut  if  they  are  not,  the  possession  shall  remain  in  him  until  a 
lawful  use  ariseth,    1  Leon.  197:  1  Mod.  159,  l60. 

If  on  a  covenant  to  stand  seised  to  uses,  no  use  doth  arise, 
yet  it  may  be  good  by  way  of  covenant,  and  give  remedy  to 
the  covenantee  in  an  action ;  as  if  the  covenant  be  future,  that, 
in  consideration  of  a  marriage,  lands  shall  descend  or  remain  to 
a  son  and  the  heirs  of  hh>  body  on  the  body  of  his  wife  ;  in  this 
case  the  covenantee  may  have  writ  of  covenant  upon  the  cove- 
nant against  the  covenantor.  But  if  a  covenant  be,  that  a  man 
and  his  heirs  shall  from  henceforth  stand  and  he  seised  to  such 
and  such  uses,  and  the  uses  will  not  arise  by  law :  here  no 
action  of  covenant  lies  on  the  covenant,  for  this  action  will 
never  lie  upon  any  covenant,  hut  such  as  is  either  to  do  a 
thing  hereafter,  or  where  the  thing  is  already  done,  and  not 
where  it  is  for  a  thing  present.  Plowd.  307-  398  :  Finch's  Law, 
49*  See  tits.  Conveyance^  Use.  And  see  Bac.  Ab.  Uses  (E.) 
(7th  cd.  by  Gwillim  &  Dodd):  Gilbert  on  Uses,  by  Sugden. 

COVERTURE,  Fr.]  Any  thing  that  covers,  as  apparel, 
a  coverlet,  &c, ;  but  it  is  by  our  law  particularly  applied  to  the 
state  and  condition  of  a  married  woman,  who  is  sub  potestate 
viri,  and  therefore  disabled  to  contract  with  any,  to  the  damage 
of  herself  or  husband,  without  hLs  consent  and  privity,  or  his 
allowance  and  confirmation  thereof.  Bract.  lib*  1.  c  10.  lib. 
15.  &c.  Bra.  Abr.  When  a  woman  is  married,  she  is  called  a 
feme  covert;  and  whatever  is  done  concerning  her  during  the 
marriage  is  said  to  be  during  the  coverture:  all  things  that  are 
the  wife's  are  the  husband's,  nor  hath  the  wTife  power  over  her- 
self, but  the  husband ;  and  if  the  husband  alien  the  wife's  land 
during  the  coverture,  she  cannot  avoid  it  during  his  life,  but 
after  his  death  she  may  recover  by  cui  in  vita.  Terms  de  la 
Ley.    See  tits.  Baron  and  Feme;  Cm  in  Vita. 

COVIN,  covma.^  A  deceitful  compact  between  two  or 
more  to  deceive  or  prejudice  others;  as  if  tenant  for  life  or 
in  tail  conspires  with  another,  that  he  shall  recover  the  land 
which  he  the  tenant  holds,  in  prejudice  of  him  in  reversion. 


Plowd.  546.  Covin  is  commonly  conversant  in  and  about  con- 
veyances of  lands  by  fine,  feoffment,  recovery,  &c.  And  then 
it  tends  to  defeat  purchasers  of  the  lands  they  purchase,  and 
creditors  of  their  just  debts;  and  so  it  is  used  in  deeds  of  gift 
of  goods :  it  may  be  likewise  sometimes  in  suits  of  law,  and 
judgments  had  in  them.  But  wherever  covin  is,  it  shall  never 
he  intended  unless  it  appears,  and  be  particularly  found ;  for 
covin  and  fraud,  though  proved,  yet  must  be  found  by  the 
jury,  or  it  will  not  be  good.     Brownl.  188  :  Bridgm*  1 J 2. 

If  one  make  a  lease  to  a  person  by  covin,  and  after  grant 
another  lease  to  another  bona  Jidc,  but  without  any  fine  or 
rent ;  in  this  case  the  second  lessee  may  not  avoid  the  first 
lease,  because  he  is  not  a  purchaser  that  comes  in  for  money. 
3  Rep.  &&.  On  recovery  by  a  good  title,  there  may  be  covin  ■ 
as  where  tenant  for  life  by  assent,  &c,  suffers  a  recovery  by 
nit  dicity  without  making  any  defence ;  and  if  a  man  hath  a 
rightful  and  just  cause  of  action,  and  of  covin  and  consent 
shall  raise  up  a  tenant  by  wrong  against  whom  he  may  recover; 
the  covin  doth  so  suffocate  the  right,  that  the  recovery,  although 
it  be  upon  good  title,  shall  not  bind.  Bro.  Covin,  47 :  Co.  Lit. 
357  •  1  Shep.  Abr.  365.  A.  is  tenant  for  life,  remainder  in  tail 
to  B.j  and  a  precipe  is  brought  against  them  as  joint  tenants, 
hy  covin,  between  the  demandant  and  A.,  and  an  answer  pro- 
cured for  B.  as  joint  tenant,  and  they  join  the  mise  (or  issue), 
and  after  make  default,  whereby  final  judgment  is  given;  this 
shall  not  defeat  the  estate  of  B,,  who  may  bring  a  writ  of 
disceit,  and  shall  be  restored  to  land.    Rol.  Abr.  621. 

If  a  man  that  has  a  right  to  certain  lands,  by  covin  causes 
another  to  oust  the  tenant  of  the  land,  to  the  intent  to  recover 
it  from  him,  and  he  recovers  accordingly  against  him  by  actios 
tried  ;  yet  he  shall  nor  be  remitted  to  his  ancient  right ;  but  i| 
in,  of  the  estate  of  him  who  made  the  ouster  ■  and  an  assise  lies 
against  him.  2  Da n v.  Abr.  30{).  Land  is  aliened,  pending  a 
writ  of  debt,  by  covin,  to  avoid  the  extent  thereof  for  the  debt ; 
the  land  so  aliened  shall  be  extended  when  the  covin  &ppean 
upon  the  return  of  the  elegit  by  the  sheriff.  J  bid.  311.  It  | 
man  makes  a  deed  of  gift,  &c,  of  his  goods  in  his  lifetime  bv 
covin,  to  oust  his  creditors  of  their  debts,  after  his  death  the 
donee  or  vendee  shall  he  charged  for  them.  See  the  serttft) 
stats,  of  Frauds.  If  goods  are  sold  in  market  overt  by  covin, 
on  purpose  to  bar  him  that  hath  right,  this  shall  not  bar  him 
thereof.   2  Inst.  713*    See  tit.  Frauds,  &c. 

COUNCIL.    See  tit.  Privy  Council. 

In  the  city  of  London  there  is  a  common  councils  consisting 
of  members  called  common  councilmen,  chosen  in  every  ward  sit 
a  court  of  wardmote,  held  by  the  aldermen  of  the  respective 
wards  on  St.  Thomas's  day  yearly  ;  they  are  so  chosen  out  of 
the  most  sufficient  men;  and  sworn  to  give  true  counsel  for  the 
common  profit  of  the  city,  &c.  Lex  Londinum,  117*  In  the 
court  of  common  council  are  made  laws  for  advancement  of 
trade,,  and  committees  yearly  appointed,  &c. ;  but  acts  made  by 
them  are  to  have  the  assent  of  the  lord  mayor  and  aldermen, 
by  stat.  21  G.  L  c.  11,    See  this  Diet.  tit.  London. 

COUNSELLOR,  consiliarins.']  A  person  retained  by  a 
client  to  plead  his  cause  in  a  court  of  judicature.  A  barrister. 
See  tit.  Barrister. 

CorNSKL  for  Prisoners.    See  tit.  Trial,  and  4  Comm.M& 

COUNT,  The  original  declaration  of  complaint  in  a  real 
action.  As  declaration  is  applied  to  personal,  so  count  is  appb- 
cable  to  real  causes;  but  count  and  declaration  are  oftentimes 
confounded,  and  made  to  signify  the  same  thing.  F.  N.  B*  1ft 
u'O.  In  passing  a  recovery  at  the  Common  Pleas'  har,  a  Ser- 
jeant at  law  counts  upon  the  prcecipe,  &c.  See  tits.  Counters, 
Declaration,  Pleading. 

COUNTEE,  Fr/  comic*}  The  most  eminent  dipiity  of  a 
subject  before  the  Conquest,  and  those  who  in  ancient  times 
were  created  countees  were  men  of  great  estate;  for  which 
reason,  and  because  the  law  intends  that  they  assist  the  king 
with  their  counsel  for  the  public  good,  and  preserve  the  realm 
by  their  valour,  they  had  great  privileges  ;  as  they  might  not 
be  arrested  for  debt  or  trespass,  or  be  put  on  juries,  &c.  Of 
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old  the  countee  was  prcefeclus,  or  propositus  comitates,  and  had 
the  charge  and  custody  of  the  county:  but  this  authority  the 
sheriff'  now  hath.  9  Hep.  46'.  A  countee  or  count  is  an  earl. 
Law  Fr*  Diet.    See  tits.  Earl,  Sheriff. 

COL  N  1  ENAXCK.  This  word  seems  to  be  used  for  credit 
or  estimation.  Old  Nat.  Br.  111.  And  in  the  stat.  1  Ed.  3. 
c.  4.    See  Contenenunf. 

COUNTER.  Computatorhtm,  from  the  Lat.  &mpulare7\ 
The  name  of  two  prisons  in  London,  the  Poultry  Counter  and 
Wood-street  Counter  [now  consolidated  into  one  new-built 
prison],  for  the  use  of  the  city,  to  confine  debtors,  peace- 
breakers,  &c.    Cow  eh 

COUNTERFEIT  LETTERS.    See  tit.  False  Pretences, 

COUNTERFEITS.    See  tit  Cheats. 

Counterfeiting  the  Kings  seal,  or  money,  &c.  is  treason.  See 
tit.  Treason  and  Coin.  And  counterfeiting  Exchequer  hills. 
Bank  bills,  lottery  orders,  &c.  is  felony.  See  tits.  Felony, 
Forgery,  Fraud. 

COUNTERMAND,  contramandatumr\  Is  where  a  tiling 
formerly  executed  is  afterwards,  by  some  act  or  ceremony,  made 
void  by  the  party  that  first  did  it ;  and  it  is  either  actual  "by  deed 
or  implied.  Actual,  where  a  power  to  execute  any  authority, 
&c.  is  by  a  formal  writing  for  that  very  purpose,  put  off  for  a 
time,  or  made  void  ;  and  implied,  is  where  a  man  makes  his 
last  will  and  testament,  and  thereby  devises  his  land  to  A.  15.  ; 
if  he  afterwards  enfeoffs  another  of  the  same  land,  here  this 
feoffment  is  a  countermand  to  the  will,  without  any  express 
words  for  the  same,  and  I  he  will  is  void  as  to  the  disposition  of 
the  land.  Also  if  a  woman,  seised  of  land  in  fee-simple,  makes 
a  will,  and  deviseth  the  same  to  C.  D.  and  his  heirs,  if  he  sur- 
vive her  ;  and  after  she  intermarries  with  the  said  C.  D.,  there, 
by  taking  him  to  husband,  and  coverture  at  the  time  of  her 
death,  the  will  is  countermanded.  Terms  de  la  Ley.  But  if  a 
woman  makes  a  lease  at  will,  and  then  marries,  this  marriage 
is  no  countermand  to  the  lease,  without  express  matter  done 
by  the  husband  to  determine  the  will.  If  a  woman  submits 
differences  to  arbitration,  and  then  marries,  the  marriage  coun- 
termands the  authority  of  the  arbitrator.  Charnley  v.  Win* 
Stanley,  5  East,  %66. 

Where  land  is  devised,  and  after  a  lease  made  thereof  for 
years  only,  it  shall  not  be  a  countermand  of  the  will,  which 
is  good  notwithstanding,  for  the  reversion  after  the  lease  for 
years  is  ended  ;  but  in  case  a  man  have  a  lease  for  years,  and 
gives  it  by  his  will,  and  after  surrenders  it,  it  is  a  countermand 
of  the  devise,  and  the  devisee  shall  not  have  his  lease.  Dyer,  47  : 
Goldsh.  [)3.  See  tit.  Devise.  If  a  copyholder,  like  to  die,  do 
surrender  his  estate  to  the  use  of  his  wife  or  children,  without 
any  consideration  of  money,  &c,  and  he  recover  before  the 
presentment  and  admittance,  it  may  be  countermanded ;  it  is 
otherwise  if  it  be  to  the  use  of  a  stranger.  Kitch.  82.  If  there 
be  a  feoffment,  with  1  utter  of  attorney  to  make  livery  and 
seisin,  and  before  it  is  made  the  feoilbr  makes  a  feoffment  or 
bargain  anil  sale  of  the  land,  or  lea>se  to  another,  it  will  be  a 
countermand  in  law  of  the  authority  given  by  the  letter  of 
attorney*  2  BrownL  291.  A  person  may  countermand  his  com- 
mand, authority,  licence,  &c.,  before  the  thing  is  done ;  and  if 
he  dies,  it  is  countermanded.  There  is  also  a  countermand  of 
notice  of  trial,  &c,  in  law  proceedings.  See  tits.  Trial,  Process. 

COUNTERPART.  When  the  several  parts  of  an  inden- 
ture are  interchangeably  executed  by  the  several  parties,  that 
part  or  copy  which  is  executed  by  the  grantor  is  usually  called 
the  original,  and  the  rest  are  counterparts ;  though  of  late  it 
is  most  frequent  (and  better)  for  all  the  parties  to  execute 
every  part,  which  renders  them  all  originals.  2  Comm.  2Qi\ 
See  tit.  Deeds. 

COUNTERPLEA,  is  when  the  tenant  in  any  real  action, 
tenant  by  the  curtesy,  or  dower,  in  his  answer  and  plea, 
vouches  any  one  to  warrant  his  title,  or  prays  in  aid  of  another 
who  hath  a  larger  estate  ;  as  of  him  in  reversion,  &c. :  or 
where  one  that  is  a  stranger  to  the  action  comes  and  prays  to 
be  received  to  save  his  estate ;  then  that  which  the  demandant 


allegeth  against  it,  why  he  should  not  be  admitted,  is  called  a 
counterplea  :  in  which  sense  it  is  used  stat.  25  Ed.  3.  c.  7.  So 
that  counterplea  is  in  law  a  replication  to  Aid  Prier,  and  is 
called  counterplea  to  the  voucher.  But  when  the  voucher  is 
allowed,  and  the  vouchee  comes  and  demands  what  cause  the 
tenant  hath  to  vouch  him,  and  the  tenant  shows  his  cause, 
whereupon  the  vouchee  pleads  any  thing  to  avoid  the  warranty, 
that  is  termed  a  counterplea  of  the  warranty.  Terms  de  la  Ley  ; 
stal.  3  Ed.  1.  c.  39.  There  is  also  a  counterplea  to  the  pleaof 
el e rir v.    S e e  t i t .  (  terg u ,  Ben e fit  of,  1 1 . 

COUNTE E-  ROLLS.  The  rolls  which  sheriffs  of  counties 
have  with  the  coroners  of  their  proceedings,  as  well  of  appeals 
as  of  inquests,  Sec.    Slat.  3  Ed.  U  &  10. 

COUNTORS,  Fr.  Contours.']  Have  been  taken  for  such  Ser- 
jeants at  law  which  a  man  retains  to  defend  his  cause,  and  speak 
for  him  in  any  court,  for  their  fees.  Horn's  Mirror,  lib.  L\ 
And  as  in  the  Court  of  C.  B.  none  but  Serjeants  at  law  may 
plead,  they  were  anciently  called  Serjeant  counters.    1  Inst.  17* 

COUNTY. 

Comitatus.*]  Signifies  the  same  with  shire,  the  one  coming 
from  the  French,  the  other  from  the  Saxon.  It  contains  a 
circuit  or  portion  of  the  realm,  into  which  the  whole  land  is 
divided,  for  the  better  government  of  it,  and  the  more  easy 
administration  of  justice  :  so  that  there  is  no  part  of  this  king- 
dom that  lies  not  within  some  county ;  and  every  county  is 
governed  by  a  yearly  officer,  the  sheriff.  Fortescue,  cap.  24, 
Of  these  counties,  the  numbers  have  been  different  at  different 
times;  there  are  now  in  England  forty,  besides  twelve  in  Wales, 
making  in  all  fifty- two.  It  seems  that  this  division  of  the 
kingdom  was  made  by  King  Alfred,  See  4  Comm.  110.  The 
names  of  these  counties  are  as  follows.  In  England  ;  Bedford, 
Berks,  Bucks,  Carnbridge,  Chester,  Cornwall,  Cumberland, 
Derby,  Devon,  Dorset,  Durham,  Essex,  Gloucester,  Hereford, 
Hertford,  Huntingdon,  Kent,  Lancaster,  Leicester,  Lincoln, 
Middlesex,  Monmouth,  Norfolk,  Northampton,  Northumberland, 
Nottingham,  Oxford  *  Rutland  (the  smallest),  Salop  (commonly 
called  Shropshire),  Somerset,  Stafford,  Suffolk,  Surry,  Sussex, 
Southampton  (Hants  or  Hampshire),  H  arwich,  Westmorland, 
Worcester,  tlifks,  Yor k  (the  largest): — In  North  Wales; 
Anglesea,  Caernarvon ,  Denbigh,  Flint,  Merioneth,  and  Mont- 
gomery/:— In  South  Wales  ;  Brecknock,  Cardigan,  Caermar- 
then,  Glamorgan ,  Pembroke,  and  Radnor. 

As  to  the  divisions  of  many  of  these  counties  for  the  purposes 
of  representation,  sec  the  Boundary  Act,  2  and  3  IV.  4.  c.  64. 
and  see  tit.  Parliament :  and  as  to  divisions  of  counties  with 
reference  to  quarter  and  petty  sessions,  see  9  6*  4,  c.  43  : 
10  G.  4,  c,  46. 

Three  of  the  counties  above  enumerated,  viz.  Chester,  Dur- 
ham, and  Lancaster,  are  called  Counties  Palatine.  The 
two  former  are  such  by  prescription  or  immemorial  custom  ;  or 
at  least  as  old  as  the  Norman  conquest  (Seld.  tit.  Hon.  2, 5.  $.) ; 
the  latter  was  created  by  King  Edward  III.  in  favour  of  Henry 
Plantagenet,  first  Earl,  and  then  Duke  of  Lam  aster  (4  Inst* 
204,),  whose  heiresses  being  married  to  John  of  Gaunt,  the 
king's  son,  the  franchise  was  greatly  enlarged  and  confirmed  in 
parliament  to  honour  John  of  Gaunt  himself,  whom,  on  the 
death  of  his  father-in-law,  the  King  had  also  created  Duke  of 
Lancaster.    Ptorvd.215:  T.  Raym.  138. 

Counties  Palatine  are  so  called  d  pa! alio  ;  because  the 
owners  thereof,  the  Earl  of  Chester,  the  Bishop  of  Durham,  and 
the  Duke  of  Lancaster,  had  in  those  counties  jura  regalia  as 
fully  as  the  king  hath  in  his  palace:  rcgalem  potestatem  in  omnibus, 
as  Bracton  expresses  it.  Lib.  3.  c.  8.  §  4.  They  might  pardon 
treasons,  murders,  and  felonies ;  they  appointed  all  judges  and 
justices  of  the  peace ;  all  writs  and  indictments  ran  in  their 
names,  as  in  other  counties  in  the  king's,  and  all  offences  were 
said  to  be  done  against  their  peace,  and  not,  as  in  other  places, 
contra  pacem  domini  regis.  4  Inst.  204.  And  indeed  by  the 
ancient  law,  in  all  peculiar  jurisdictions,  offences  were  said  to 
be  done  against  his  peace,  in  whose  court  they  were  tried;  in  a 
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court-leet,  contra  pacem  domini :  in  the  court  of  a  corporation, 
contra  pacem  ballivorum  ;  in  the  sheriff's  courts  or  towns,  con- 
tra pacem  vice-comdis.    SeUL  in  1 1  eng.  Magna,  c.  2. 

The  Palatine  privileges  (so  similar  to  the  regal  independent 
jurisdictions  usurped  by  the  great  barons  on  the  continent, 
during  the  weak  and  infant  state  of  the  first  feodal  kingdoms 
in  Europe)  were  in  all  probability  originally  granted  to  the 
•counties  of  Chester  and  Durham,  because  they  bordered  upon 
inimical  countries,  Wales  and  Scotland:  in  order  that  the 
inhabitants,  having  justice  administered  at  home,  might  not  be 
obliged  to  go  out  of  the  country,  and  leave  it  open  to  the 
enemy's  incursions :  and  the  owners  being  encouraged  by  so 
large  an  authority,  might  be  the  more  watchful  in  its  defence. 
And  upon  this  account  also  there  were  formerly  two  other 
counties  palatine,  Pembrokeshire  and  Hexham  shire  ;  the  latter 
now  united  with  Northumberland  ■  but  these  were  abolished 
by  parliament,  the  former  in  L2J  II.  S.  the  latter  in  11  Eliz.  And 
in  the  time  of  Hen.  VIIL  likewise,  the  powers  beforementioncd 
of  owners  of  Counties  Palatine  were  abridged;  stat  27  II  8« 
c.  24;  the  reason  for  their  continuance  in  a  manner  ceasing, 
though  still  all  writs  are  witnessed  in  their  names,  and  all  for- 
feitures for  treason  by  the  common  law  accrue  to  them.  4  Inst* 
205. 

Of  these  three,  the  county  of  Durham  is  now  the  only  one 
remaining  in  the  hands  of  a  subject.  For  the  earldom  of  Ches- 
ter, as  Camden  testifies,  was  united  to  the  crown  by  Hen.  III., 
and  has  ever  since  given  title  to  this  king's  eldest  son.  And 
the  County  Palatine,  or  Duchy  of  Lancaster,  was  the  property 
of  Henry  Bolingbroke,  the  son  of  John  of  Gaunt,  at  the  time 
when  he  wrested  the  crown  from  King  Richard  II.  and  assumed 
the  title  of  King  Henry  IV.  But  he  was  teo  prudent  to  suffer 
this  to  be  united  to  the  crown ;  lest  if  he  lost  one,  he  should 
lose  the  other  also.  For  as  Plow  den  (2 1 5.)  and  Sir  Edward 
Coke  (4?  Inst.  245*)  observe,  cc  he  knew  he  had  the  Duchy  of 
Lancaster  by  sure  and  indefeasible  title,  but  that  his  title  to 
the  crown  was  not  so  assured ;  for  that  after  the  decease  of 
Richard  II.  the  right  of  the  crown  was  in  the  heir  of  Lionel 
Duke  of  Clarence,  second  son  of  Edward  III.,  John  of  Gaunt, 
father  to  this  Henry  IV.,  being  but  the  fourth  son."  And 
therefore  he  procured  an  act  of  parliament,  in  the  first  year  of 
his  reign,  ordaining  that  the  DiiL-hy  of  Lancaster,  and  all  other 
his  hereditary  estates,  with  all  their  royalties,  and  franchises, 
should  remain  to  him  and  his  heirs  for  ever :  and  should 
remain,  descend,  be  administered,  and  governed,  in  like  manner 
as  if  he  never  had  attained  the  regal  dignity;  and  thus  they  de* 
scended  to  bis  son  and  grandson,  Henry  V.  and  Henry  VI.,  many 
new  territories,  and  privileges,  being  annexed  to  the  duchv  by 
the  former.  Pari  2  H.  5.  n.  30 :  3  IE  5.  n.  15.— Henry"  VL 
being  attainted  in  1  Edward  IV.  this  duchy  was  declared  in 
parliament  to  have  become  forfeited  to  the  crown  ( 1  Fentr. 
155.);  and  at  the  same  time  an  act  was  made  to  incorporate  the 
Duchy  of  Lancaster,  to  continue  the  County  Palatine  (which 
might  otherwise  have  determined  by  the  attainder ;  1  Fentr. 
157.)  ;  and  to  make  the  same  parcel  of  the  duchv  :  and  farther, 
to  vest  the  whole  in  King  Edward  IV.  and  his  heirs,  Kings  of 
England,  for  ever  ;  but  under  a  separate  guiding  and  govern- 
ance from  the  other  inheritances  of  the  crown.  And  in 
1  Hen.  VII.  another  act  was  made  to  resume  such  part  of  the 
duchy  lands  as  had  been  dismembered  from  it  in  the  reign  of 
Edward  IV.,  and  to  vest  the  inheritance  of  the  whole  in  the  king 
and  his  heirs  for  ever ;  as  amply  and  largely,  and  in  like  man- 
ner, form,  and  condition,  separate  from  the  crown  of  England 
and  possession  of  the  same,  as  the  three  Henries  and  Edward 
IV.  or  any  of  them,  had  and  held  the  same. 

The  Isle  of  Ely  is  not  a  County  Palatine,  though  sometimes 
erroneously  called  so,  but  only  a  royal  franchise,  the  bishop 
having,  by  grant  of  King  Henry  the  First,  jura  regalia  within 
the  Isle  of  Ely;  whereby  he  exercises  a  jurisdiction  over  all 
causes,  all  well  criminal  as  civil.  2  Inst.  220:  and  see  3  East,  128. 

The  Counties  Palatine  are  reckoned  among  the  superior 
courts :  and  are  privileged  as  to  picas,  so  as  no  inhabitant  of 


such  counties  shall  be  compelled  by  any  writ  to  appear  or  an- 
swer out  of  the  same ;  except  for  error,  and  in  case  of  treason 
&c. ;  and  the  Counties  Palatine  of  Chester  and  Durham  are  by 
prescription,  where  the  king's  wrrit  ought  not  to  come,  but 
ii  n tier  the  seal  of  the  Counties  Palatine  ;  unless  it  be  writs  of 
proclamation.    Cramp.  Juris.  13":  1  Danv.Jbr.J50. 

But  certiorari  lies  out  of  B.  R.  to  justices  of  a  County  Pala- 
tini, to  remove  indictments  and  proceedings  before  them 
2  Hawk.  P.  C.  c.  27.  §  23. 

There  is  also  a  Court  of  Chancery  in  the  Counties  Palatine 
of  Lancaster  and  Durham,  over  which  there  are  Chancellors; 
that  of  Lancaster  called  Chancellor  of  the  Duchy,  &c.  See  tit. 
Chancellor .  And  there  was  a  Court  of  Exchequer  at  Chester  of 
a  mixed  nature,  for  law  and  equity,  of  which  the  Chamberlain 
of  Chester  wTas  judge.  There  was  also  a  Chief  Justice  of  Chester; 
and  other  justices  in  the  other  Counties  Palatine,  to  determine 
civil  actions  and  pleas  of  the  crown. 

But  the  jurisdiction  of  the  court  of  the  County  Palatine  of 
Chester,  and  of  the  Chamberlain  and  Vjce-Chamberlain,  are 
totally  abolished  by  1  W>  4.  c.  70.  §  14.  and  the  jurisdiction  of 
the  courts  at  Westminster  now  extends  to  that  county. 

The  bishop  of  Durham  has  that  County  Palatine  :  and  if  anv 
erroneous  judgment  be  given  in  the  courts  of  the  bishopric  of 
of  Durham,  a  wTrit  of  error  shall  be  brought  before  the  bishop 
himself;  and  if  he  give  an  erroneous  judgment  thereon,  a  writ 
of  error  shall  be  sued  out,  returnable  in  B.  ft.    4  Inst.  2 IS. 

Infants  in  Counties  Palatine  enabled  to  convey  by  order  of 
the  respective  courts  belonging  to  those  counties.  4  G.  3.  c.  16. 

The  king  may  make  a  County  Palatine  by  Ids  letters  patent 
without  parliament.    4  Inst.  201. 

As  to  farther  matter  relative  to  the  several  Counties  Palatine, 
see  titles  Chester,  Durham,  and  Lancaster;  and  particularly 
as  to  Chester,  slats.  43  Etiz.  c.  15:  (and  this  Diet.  tit.  Finet:) 
22  G.  2.  c.  46:  26*  G.  2.  c.  34:  27  G.  3.  c.  43, 

By  stat.  7  G.  4.  c.  64.  §  9-  where  the  principal  felony  has 
been  committed  in  one  county,  and  any  accessorial  act  takes 
place  in  another  county,  the  accessory  may  be  tried  in  either: 
and  by  §  \2.  felonies  or  misdemeanors  committed  near  the 
boundaries  of  counties,  or  within  five  hundred  yards  of  such 
boundaries,  or  shall  be  begun  in  one  county  and  completed  iu 
another,  may  be  tried  in  either  of  such  counties:  and  by  §  13. 
offences  ( felony  or  misdemeanor)  committed  in  or  upon  any 
premises,  or  on  or  in  any  respect  of  any  property  in  or  upon 
any  coach  or  other  carriage,  or  on  board  any  vessel  Upon  any 
navigable  river,  canal,  or  navigation,  may  be  tried  in  any  county 
through  which  the  coach  or  vessel  passed :  and  when  the  side, 
centre,  back,  &c.  of  any  river,  canal,  or  highway,  constitutes 
the  boundaries  of  two  counties,  the  offence  may  be  tried  in 
either  of  the  said  counties  through,  or  adjoining  to,  or  by  the 
boundary  of  any  part  whereof  such  coach  or  vessel  shall  have 
passed  in  the  course  of  the  journey  or  voyage. 

By  §  15.  of  the  same  stat.  in  any  indictment  or  information 
for  any  felony  or  misdemeanor  committed  in,  upon,  or  with 
respect  to  any  bridge,  court,  gaol,  house  of  correction,  infirmary, 
asylum,  or  other  building,  erected  or  maintained  in  whole  or 
in  part  at  the  expence  of  any  county,  riding,  or  division,  or  on 
or  in  respect  of  any  goods  provided  for  in  any  county,  &c.  to  be 
used  for  making,  altering,  &c.  any  bridge,  or  any  highway,  at 
the  ends  thereof,  in  any  court  or  other  building,  such  property, 
real  or  personal,  may  be  stated  to  belong  to  such  county,  riding, 
or  division,  without  specifying  the  names  of  the  inhabitants, 

Counties  Corporate,  are  certain  cities  and  towns,  some 
with  more,  some  wTith  less  territory  annexed  to  them,  to  which, 
out  of  special  grace  and  favour,  the  kings  of  England  have 
granted  the  privilege  to  be  counties  of  themselves,  and  not  to 
be  comprised  in  any  other  county  ;  but  to  be  governed  by  their 
own  sheriffs  and  other  magistrates,  so  that  no  officers  of  the 
county  at  large  have  any  power  to  intermeddle  therein. 

The  stat.  3  G.  1.  c.  15.  for  the  regulation  of  the  office  of  she- 
riffs, enumerates  twelve  cities  and  five  towns,  which  are  county 
of  themselves,  and  which  have  consequently  their  own  sheruis- 
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The  cities  are  London,  (by  grant  of  Hen.  T.)  [See  2  Inst.  230. 
that  it  is  a  corporation  by  prescription.— The  office  of  sheriff  of 
London,  eve.  is  always  united  with  that  of  Middlesex.  See  2 
tntL  218.]  Chester  (42  Eliz.),  Bristol,  Coventry,  Canterbury, 
Exeter,  Gloucester,  Litchfield,  Lincoln,  Norwich,  Worcester, 
York  (32  Hen.  S.)  The  towns  are,  Kingsfon-upoti-IIutl,  Not- 
tingham, Newcastle-upon-Tyne,  Pool,  Southampton.  J  Comm. 
116.  119-  To  these  Cirencester  is  added  in  Impeys  Sheriff  j 
but  on  what  authority  does  not  clearly  appear*  By  the  Reform 
Act,  2  W.  4.  c.  45.  thirteen  cities  and  towns,  which  are  counties 
of  themselves,  are,  for  the  purposes  of  representation,  included 
in  the  adjoining  counties.    See  Schedule  G.  of  the  Act. 

COUNTY  COURT,  curia  comitate.}  {  Is  by  Lambert 
called  Con  vent  its,  in  his  explication  of  Saxon  words,  and 
divided  into  two  sorts  ;  one  retaining  the  general  name,  as  the 
county  court  held  every  month,  by  the  sheriff'  or  his  deputy; 
the  other  called  the  turn,  held  twice  in  every  year,  viz.  within 
a  month  after  Easter  and  Michaelmas;  of  both  which  see 
Cromp.  Jurisd.  foh  241.  All  administration  of  justice  was 
at  first  in  the  king's  hands;  but  afterwards,  when  by  the  in- 
crease of  the  people  the  burden  grew  too  great  for  him,  as 
the  kingdom  was  divided  into  counties,  hundreds,  &c,  so  the 
administration  of  justice  was  distributed  amongst  divers  courts, 
of  which  the  sheriff  had  the  county  court  for  government  of 
the  county,  and  lords  of  liberties  had  their  (eels  and  law -days, 
for  the  speedier  and  easier  administering  justice  therein,  &c. 

Before  the  courts  at  Westminster  were  erected,  the  county 
courts  were  the  chief  courts  of  the  kingdom  ;  and  among  the 
laws  of  King  Edgar  it  is  ordained,  that  there  be  two  county 
courts  kept  in  the  year,  in  which  there  shall  be  a  bishop  and 
an  alderman,  or  earl,  as  judges ;  one  to  judge  according  to 
the  common  law,  and  the  other  according  to  the  ecclesiastical 
law ;  but  these  united  powers  of  a  bishop  and  earl  to  try 
causes  were  separated  by  William  the  hirst,  called  the  Con- 
queror;  and  soon  after  the  business  of  ecclesiastical  cognisance 
was  brought  into  its  proper  courts,  and  the  common  law  husi- 
ness  into  the  King's  Bench*  Blount. 

That  the  county  court,  in  ancient  time**,  had  t&fci  cognisance 
of  pleas  of  the  crown,  indictments  of  felony,  'Sec.  appears  by 
Glanv.  lib.  1.  c  2,  3,  4-;  by  Bract  on  and  Brit  ton,  in  divers 
places;  and  Fleta,  lit).  2.  c.  62.  But  the  power  of  this  court 
was  much  reduced  by  Magri,  Chart*  c.  17;  and  by  1  Ed.  4.  c.  2. 
by  the  former  of  which  it  is  expressly  provided,  that  "  no 
sheriff  shall  hold  pleas 'of  the  crown/'  It  had  formerly,  and 
now  hath,  the  determination  of  certain  debts,  Sec.  under  40,?. 
Over  some  of  which  causes  the  inferior  courts  have  by  the 
express  words  of  the  stat.  of  Gloucester,  6  Ed.  I.  c.  S.  a  jurisdic- 
tion totally  exclusive  of  the  king's  superior  courts. 

This  court  may  also  hold  plea  of  many  real  actions,  such  as 
dower,  right  patent,  right  of  ward.  4  Inst.  266:  3  Inst.  312. 
And  of  all  personal  actions  to  any  amount,  by  virtue  of  a  writ 
of  justices,  which  is  in  nature  of  a  commission  to  the  sheriff  to 
do  it.  1  Inst.  266,  Here  the  plaintiff  takes  out  a  summons, 
and  if  the  defendant  do  not  appear,  an  attachment  or  distringas 
is  to  be  made  out  against  him  ;  but  if  the  defendant  appears, 
the  plaintiff  is  to  tile  his  declaration,  and  after  the  defendant 
is  to  put  in  his  answer  or  plea;  and  the  plaintiff  having  joined 
issue,  the  trial  proceeds,  Sec.  ;  whereupon  if  verdict  is  given 
for  the  plaintiff,  judgment  is  entered,  and  stjieri  facias  may  be 
awarded  against  the  defendant's  goods,  which  may  be  taken  by 
virtue  thereof,  and  be  appraised  and  sold  to  satisfy  the  plaintiff. 
But  if  the  defendant  hath  no  goods,  the  plaintiff  is  without 
remedy  in  this  court ;  for  no  capias  lies  therein,  but  an  action 
may  be  brought  at  common  law,  upon  the  judgment  entered. 
Greenwood  of  Courts,  p.  22  :  Finch,  318:  F.N.  B,  ].r>2. 

No  sheriff  is  to  enter  in  the  county  court  any  plaint  in  the 
absence  of  the  plaintiff;  nor  above  one  plaint  for  one  cause, 
under  penalties.  The  defendant  in  the  county  court  is  to  have 
lawful  summons;  and  two  justices  of  peace  are  to  view  the 
estreats  of  sheriffs,  before  they  issue  them  out  of  the  county 
court,  ike.    Bv  stat.  1 1  II*  7.  c.  1 5.  causes  are  to  be  removed 


out  of  the  county  court,  bv  recordare,  pone,  and  writ  of  false 
judgment  into  B.  R.  &c.  the  stats.  9  H.  5.  c.  35.  2  E.  6.  c.  25. 
enact,  that  no  county  court  shall  be  adjourned  for  longer  than 
one  month,  consisting  of  28  days. 

All  popular  elections  which  the  freeholders  are  to  make,  as 
formerly  of  sheriffs  and  conservators  of  the  peace,  and  still  of 
coroners,  verderors,  and  knights  of  the  shire,  must  ever  be  made 
in  full  county  court. 

As  this  court  hath  of  ancient  times  belonged  to  the  sheriff, 
and  is  incident  to  his  office,  the  king  cannot  grant  by  letters 
patent  the  office  of  county  clerk,  nor  the  fees;  but  it  of  right 
belongs  to  the  sheriff.    4  Co.  Mil  ton*  s  case. 

See  stats.  7  $  8  W,  S.  c.  25.  as  to  the  county  courts  in  York- 
shire, and  27  H.  8.  c.26;  34  H.  8.  c.  26.  as  to  those  in  Wales. 
Blackstone  (3  Comm.  82.)  observes,  on  the  late  erection  of 
numerous  courts  of  conscience  (see  that  tit.  post)  that  it  is  to  be 
wished  that  the  proceedings  in  the  county  and  hundred  courts 
should  be  again  revived  and  improved,  an  experiment  that  has 
been  tried,  and  succeeded,  in  Middlesex.  For  by  stat.  23  G.  2. 
c.  33,  it  is  enacted — 1.  That  a  special  county  court  shall  he 
held,  at  least  once  a  month,  in  every  hundred  of  the  county  of 
Middlesex,  by  the  county  clerk.  2.  That  twelve  freeholder*; 
of  that  hundred,  qualified  to  serve  on  juries,  and  struck 
by  the  sheriff,  shall  be  summoned  to  appear  at  such  court 
by  rotation ;  so  as  none  shall  be  summoned  oftcner  than 
once  a  year.  3.  That  in  all  causes  not  exceeding  the  value 
of  40s.  the  county  clerk  and  twelve  suitors  shall  proceed 
in  a  summary  way,  examining  the  parties  and  witnesses, 
on  oath,  without  the  formal  process  anciently  used  ;  and  shall 
make  such  order  therein  as  they  shall  judge  to  be  agreeable 
to  conscience.  4,  That  no  plaints  shall  be  removed  out  of 
this  court  by  any  process  whatever,  but  the  determination 
herein  shall  be  final.  5.  That  if  any  action  be  brought  in  any 
of  the  superior  courts,  against  a  person  resident  in  Middlesex, 
where  the  jury  shall  find  less  than  40jp.  damages,  the  plaintiff 
shall  not  recover,  but  pay,  costs.  (See  tit.  Costs.)  6.  Lastlv, 
a  table  of  very  moderate  fees  is  prescribed  and  set  down  in  the 
act.  which  are  not  to  be  exceeded, 

J?lackstone  remarks,  that  this  plan  wants  only  to  be  gene- 
rally known,  to  secure  its  universal  reception.  See  tit.  Courts 
of  Conscience. 

COUNTY  RATES.  By  stat.  12  G.  2.  c.  2Q.  justices  of 
peace  at  their  quarter  sessions  (and  by  stat.  13  G.  2.  c.  18. 
justices  of  liberties  aud  franchises  not  subject  to  the  county 
commissioners)  may  make  one  general  rate,  to  answer  all 
former  distinct  rates,  which  shall  be  assessed  on  every  parish, 
&c,  and  collected  and  paid  by  the  high  constables  of  hundreds 
to  treasurers  appointed  by  the  justices;  which  money  shall  be 
deemed  the  public  stock,  and  be  laid  out  in  repairing  of  bridges, 
gaols,  or  houses  of  correction,  on  presentment  made  by  the 
grand  jury  at  the  assizes  or  quarter  sessions,  of  their  wanting 
reparation ;  but  appeal  lies  by  the  churchwardens  and  over- 
seers of  the  poor  of  the  parishes  to  the  justices  at  the  next  ses- 
sions, against  the  rate  on  any  particular  parish.  And  as  to  this 
appeal,  see  also  stat.  22  G.  3.  c.  1  7- 

The  stat.  18  G.  3.  c.  19.  which  enables  the  court  in  certain 
cases  to  make  an  order  on  the  treasurer  of  the  county,  riding,  or 
division,  where  the  offence  was  committed,  to  pay  the  prose- 
cutor and  his  witnesses  their  expences,  extends  to  inferior  dis- 
tricts, having  jurisdiction  to  try  felons,  and  raising  their  own 
rates  similar  to  county  rates.    6  7\  Hep.  237. 

Where,  before  the  stat.  12  G.  3.  c.  29.  the  county  rates  had 
been  assessed  upon  the  district  or  place  of  I  I.  within  C,  but  the 
two  townships  of  H.  and  C.  separately  maintained  their  own 
poor,  and  were  used  to  contribute  towards  the  county  rates  in 
certain  fixed  proportions  between  themselves;  yet,  as  that 
statute  only  establishes  the  accustomed  proportions  of  contri- 
bution to  the  county  rates,  as  between  the  entire  districts  which 
were  before  assessed  to  such  rates,  within  the  limits  of  the  re- 
spective counties,  &c,  and  does  not  meddle  with  the  proportions 
which  had  been  used  to  be  observed  as  between  the  subdivisions 
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of  those  districts,  this  case  was  held  to  fall  within  §  3.  of  the 
statute,  which  provides  that  where  there  is  no  poors  rate  in  the 
parish,  township,  or  place,  assessed  to  the  county  rates  (by  which 
must  he  understood  no  entire  poor  s  rate  co-extensive  with  the 
place  or  district  assessed  to  the  county  rates),  the  county  rates 
shall  be  raised  by  the  petty  constables,  in  such  manner  as  by 
law  the  poor's  rate  is  to  be  assessed  and  levied,  that  is,  by  an 
equal  rate  on  all  the  inhabitants,  &c.  R.  v.  Yorkshire,  IV.  R* 
Justices,  1 3  East's  Rep.  1 1 7. 

A  charter  granting  jurisdiction  to  borough  justices  over  a 
district  not  within  the  borough,  without  words  of  exclusive 
jurisdiction,  was  held  not  to  exclude  the  county  justices  from 
rating  the  district  to  a  county  rate.  Bales  v.  Winslanlcy, 
4  Maule  $  S.  429. 

By  stat.  52  G.  3.  c.  110.  for  amending  12  G.  2,  c.  2£>.  and 
remedying  defects  in  the  laws  relating  to  the  repairing  of 
county  bridges,  &c.  the  quarter  sessions  are  empowered  to 
appoint,  annually  at  Easter,  ike.  two  or  more  justices  to  super- 
intend the  occasional  repairs  of  bridges ;  who  may  order  any 
expenditure  not  exceeding  20/.  for  such  repairs,  which  shall  he 
paid  hy  the  sessions  on  certiiicate  of  the  justices.  Justices  at 
sessions  may  contract  with  commissioners  of  turnpike- roads 
for  repair  of  bridges,  &c.  for  any  term  not  exceeding  seven 
years. 

By  stat.  43  G.  3.c.  59-  amended  by  54  G.  3,  c.  90;  55  G.  3. 
c.  143.  justices  are  empowered  to  purchase  land,  houses,  &c.  for 
the  widening,  altering,  and  improving  of  county  bridges;  and 
also  of  old  bridges  repaired  by  hundreds  or  general  divisions 
of  counties.    See  farther  tit.  Bridges. 

By  stat.  55  G.  3.  c.  51.  additional  provisions  are  made  for 
the  more  equally  and  effectually  making  and  levying  the 
county  rates. — By  this  act,  justices  in  general,  or  quarter 
sessions,  are  empowered  to  make  a  fair  and  equal  county  rate 
in  any  county,  whenever  circumstances  appear  to  require  it. — 
For  this  purpose  they  may  require  churchwardens  and  overseers 
of  the  several  parishes  to  make  returns  to  the  justices  of  the 
respective  divisions  in  petty  sessions,  of  the  annual  value  of  all 
rateable  property,  which  such  justices  must  certify  to  the 
quarter  sessions,  who  may  make  the  county  rate  thereon.  By 
this  act  the  treasurers  of  counties  arc  required  to  publish  an 
abstract  of  their  receipts  and  expenditure  yearly,  as  audited 
by  the  justices. — And  the  high-constable,  employed  in  levying 
the  rates,  may  be  required  by  the  quarter  sessions  to  give 
security  ;  and  if  he  fails,  the  rates  shall  be  paid  directly  to  the 
treasurer. 

The  first  section  of  this  act  is  confinejd  to  franchises  having 
a  separate  jurisdiction  co-extensive  with  that  possessed  by  the 
county  justices  ;  and,  therefore,  when  the  justices  of  a  city  had 
no  jurisdiction  by  charter  to  try  felons,  it  was  held  that  such 
city  was  liable  to  the  county  rate.    5  B.  £f  A*  665. 

A  high  constable  may  be  appointed,  and  a  county  rate  levied 
de  novo,  for  a  town  erected  into  a  county  of  itself  by  charter 
many  years  before,  though  no  such  officer  had  been  appointed, 
or  such  rate  levied  before.    6  T.  R.  228. 

In  what  cases  the  sessions  have  power  to  order  the  expences 
of  certain  litigations  to  be  paid  out  of  the  county  rates.  See 
4  T.  R.  491,  4,  5,  6 :  7  T.  R*  377  :  1  B.  $  A.  312  :  2  B.  #  A. 
522. 

By  55  G.  3.  c.  51.  an  appeal  is  given  against  a  county  rate 
made  in  fixed  proportions  invariably  adopted  for  a  series  of 
years.  2  Barn.Sf  C.  77 1  -  As  to  the  notice  of  appeal  against 
a  county  rate,  see  10  B.  $  C.  226.  792. 

By  stat.  56  G.  3.  c.  49*  extra-parochial  places  are  made  rate- 
able, and  the  sessions  are  empowered  to  ascertain  boundaries, 
&c. — Stat.  57  G.  3.  c.  94.  regulates  the  mode  of  appeal  against 
rates,  which  are  to  remain  in  force  until  quashed  on  such 
appeal,  &c. 

Several  local  acts  have  been  passed  for  regulating  the  county 
rates  in  particular  counties. 

COUNTING-HOUSE  OF  THE  KING'S  HOUSE- 
HOLD, Domus  Computus  Hospilii  Regis.^    Usually  called 


the  Board  of  Green  Cloth;  where  sit  the  lord  steward,  and 
treasurer  of  the  king's  house,  the  comptroller,  master  of  the 
household,  cofferer,  and  two  clerks  of  the  Green  Cloth,  &c.  for 
daily  taking  the  accounts  of  all  expences  of  the  hoiueMd, 
making  provisions,  and  ordering  payment  for  the  same;  and 
for  the  good  government  of  the  king's  household  servants, 
and  paying  the  wages  of  those  below  stairs.  SlaL  3Q  Eliz.  c.  7. 

COURIER,  from  the  Fr.  Courir  to  run.]  An  express 
messenger  of  haste. 

COURRACIER,  Fr.]    A  horse  courser.    2  Inst.  7JJ). 

COURTESY,    See  CURTESY. 

COURTS. 

A  Court,  Curia^  The  king's  palace,  or  mansion;  but 
more  especially  the  place  where  justice  is  judicially  adminis- 
tered. Co.  Lit.  58.  The  superior  courts  are  those  at  West- 
minster ;  and  of  courts,  some  are  of  record,  and  some  not ; 
which  are  accounted  base  courts,  in  respect  of  the  rest, 

A  court  of  record  is  that  court  which  hath  power  to  hold 
plea,  according  to  the  course  of  the  common  law,  of  real,  per- 
sonal, and  mixed  actions,  where  the  debt  or  damage  is  40s.  or 
above ;  as  the  King's  Bench,  Common  Picas,  &c.  A  court  not 
of  record  is  where  it  cannot  hold  plea  of  debt  or  damages 
amounting  to  40$.,  but  of  pleas  under  that  sum:  or  where  the 
proceedings  are  not  according  to  the  course  of  the  common  law, 
nor  inrolled,  as  the  county- court,  and  the  court-baron,  &c. 
1  Inst  117-  2G0:  4  Rep.  52  ;  2  RoL  Abr.  574.    See  Record. 

Every  court  of  record  is  the  king's  court,  in  right  of  his 
crown  and  dignity,  though  his  subjects  have  the  benefit  of  it; 
and  therefore  no  other  court  hath  authority  to  fine  and  im- 
prison :  so  that  the  very  erection  of  a  new  jurisdiction,  with 
power  of  line  or  imprisonment,  makes  it  instantly  a  court  of 
record.  Salfc.  200  :  12  Mod.  388  :  Finch.  L.  231.  The  free 
use  of  all  courts  of  record  and  not  of  record  is  to  be  granted  to 
the  people :  the  leet  and  tourn  are  the  king's  courts,  and  of 
record.  2  Danv.  25Q.  The  rolls  of  the  superior  courts  of 
record  are  of  such  authority,  that  no  proof  will  be  admitted 
against  them  ;  and  these  records  are  only  triable  by  them- 
selves. 3  Inst,  71  •  But  as  the  county-court,  court-baron,  &c, 
are  not  courts  of  record,  the  proceedings  therein  may  be  denied, 
and  tried  by  a  jury ;  and  upon  their  judgments  a  writ  of  error 
lies  not,  but  writ  of  false  judgment.  1  Inst.  117-  See  port. 
Court- Baron,  Record. 

In  the  courts  at  Westminster  the  plaintiff  need  not  show  at 
large  in  his  declaration  that  the  cause  of  action  arises  within 
their  jurisdiction,  it  being  general :  inferior  courts  are  to  show 
it  at  large,  because  they  have  particular  jurisdictions.  1  Lii 
Abr.  371.  Also  nothing  shall  be  intended  to  be  within  the 
jurisdiction  of  an  inferior  court,  but  what  is  expressly  so 
alleged :  and  if  part  of  the  cause  arises  within  the  inferior 
jurisdiction,  and  part  thereof  without  it,  the  infeiior  court 
ought  not  to  hold  plea.  1  Lev.  104:  2  Rep.  1&  See  tit 
Abatement,  L  1. 

An  inferior  court,  not  of  record,  cannot  impose  a  fine,  or 
imprison:  but  the  courts  of  record  at  Westminster  may  fine, 
imprison,  and  amerce.    1 1  Rep.  43. 

The  king,  being  the  supreme  magistrate  of  the  kingdom, 
and  intrusted  with  the  executive  power  of  the  law,  all  courts, 
superior  or  inferior,  ought  to  derive  their  authority  from  the 
crown;  Staundf  54;  though  the  king  himself  cannot  now, 
as  anciently,  sit  in  judgment  in  any  court  upon  civil  causes, 
nor  upon  indictments,  because  there  he  is  one  of  the  parties  to 
the  suit.  2  Hawk.  P.  C.  c.  1.  §  1,  2.  The  king  hath  com- 
mitted all  his  power  judicial  to  one  court  or  the  other.  4  fad* 
71-  And  by  stat.  52  H.  3.  c.  1.  it  is  enacted,  that  all  persons 
shall  receive  justice  in  the  king's  courts,  and  none  take  any 
distress,  &c.  of  his  own  authority,  without  award  of  the  king* 
courts. 

It  is  said  the  customs,  precedents,  and  common  judicial  pro- 
ceedings of  a  court,  are  a  law  to  that  court ;  and  the  detenm- 


nations  of  courts  make  points  to  be  law.  2  Rep.  J2 :  4  Rep.  53  : 
lloh  2QH,  All  things  determinable  in  courts,  that  are  courts 
by  the  common  law,  shall  be  determined  bv  the  judges  of  the 
same  courts  ;  and  the  long's  writ  cannot  alter  the  jurisdiction 
of  a  court.  6  Ren.  1 1.  The  Court  of  B,  R.  regulates  all  the 
interior  courts  of  law  in  the  kingdom,  so  thut  thcv  do  not 
exceed  their  jurisdictions,  nor  alter  their  forms,  Sec/  And  as 
the  Court  of  King's  Bench  hath  a  general  superintendency  over 
all  interior  courts,  it  may  award  an  attachment  against  any 
such  court  usurping  a  jurisdiction  not  belonging  to  it :  but  it 
is  sometimes  usual  first  to  award  a  writ  of  prohibition,  and 
afterwards  an  attachment,  upon  its  continuing  to  proceed 
2  Hawk  P.  C.  c.  22.  §  25.  Qu.  whether  the  Court  of  K.  B. 
has  authonty  to  direct  a  prohibition  to  the  lord  chancellor 
sitting  m  bankruptcy.    Ex.  p.  Cowan,  3  B.  $  A.  123. 

If  a  court,  having  no  jurisdiction  of  a  cause  depending 
therein,  do  nevertheless  proceed,  the  judgment  in  such  court 
is  coram  nan  judtce,  and  void;  and  an  action  lies  against  the 
judges  who  give  the  judgment,  and  any  officer  that  executes  the 
process  under  them:  though  where  they  have  authority,  and 
give  an  ill  judgment,  there  the  partv  who  executes  the  process, 
&c.  upon  the  judgment  shall  be  excused.    1  Lit.  Ahr.  370. 

Judges  of  inferior  courts  may  be  punished  for  misbehaviour 
either  by  information  or  attachment.  Moravia's  case,  Hardw. 
135.  Any  defects  in  the  proceedings  of  an  inferior  court 
cannot  be  amended  by  the  return,  which  is  not  part  of  the 
record.  The  King  v.  Holmes,  Id.  365.  Where  an  inferior 
court  returns  its  proceedings,  no  diminution  can  be  alleged. 
Slayer  v.  Curtis,  J  hid.  367. 

Action  on  the  case  lies  against  the  plaintiff  for  suing  one  in 
an  inferior  court,  where  the  cause  of  action  is  out  of  its 
jurisdiction.  1  VenL  36*9.  And  if  a  plaintiff  on  a  contract 
for  a  large  sum,  splits  it  into  several  actions  for  small  sums  to 
give  an  inferior  court  jurisdiction,  a  prohibition  shall  go.  Mod. 
Cas.  90.  A.  became  indebted  to  B.  in  a  sum  not  exceeding 
Ms.  for  the  carriage  of  parcels,  and  in  a  mouth  after  incurred 
another  debt  to  B.  for  the  carriage  of  another  parcel.  A.  brought 
two  actions  in  the  county  court  for  the  respective  debts.  It 
was  held  that  the  causes  of  action  were  distinct,  and  that  A. 
was  entitled  to  sue  separately  for  each  debt,  and  the  court 
refused  a  prohibition.    ]  Barn.  $>  Adol.  672. 

Striking  in  the  courts  at  Westminster  was  formerly  punished 
by  cutting  off  the  right  hand,  and  forfeiture  of  goods,  &c.  How 
contempts  to  courts  in  general  are  punishable  by  fine  and  im- 
prisonment, &c,  see  tits.  Attachment,  Misprison.  "  See  farther  as 
to  particular  courts,  post,  Court  Baron,  fyc.$  and  under  tits. 
Kings  Bench,  Chancer y,  Common  Pleas,  and  Exchequer. 

A  by-standcr  was  fined  and  imprisoned  for  disturbing  the 
court.  6  Term  Rep.  530.  Where  a  defendant,  in  addressing 
a  jury  at  Nisi  Prius,  is  guilty  of  a  contempt,  the  court  has  the 
power  of  fining  him.  2  Bam.  $  Aid.  320:  and  see  Tidd's 
Prae.  480.  (9th.  cd.) 

By  stat.  7  G.  4.  c.  64.  §  15.  in  indictments  and  imprison- 
ments for  felony  or  misdemeanour  committed  in,  upon,  or  with 
respect  to  any  court,  ftc.,  erected  or  maintained,  in  whole,  or  in 
part,  at  the  expence  of  any  county,  riding,  or  division,  the 
property,  real  or  personal,  may  be  stated  to  belong  to  the 
county,  &c. 

Court  of  Admiralty.  See  tit.  Admiralty* 
Court  Baron,  Curia  Baronis-2  A  court  which  every  lord 
of  a  manor  hath  within  his  own  precinct;  it  is  an  inseparable 
incident  to  the  manor :  and  must  be  held  by  prescription,  for 
it  cannot  be  created  at  this  day.  1  Inst.  58  :  4  Inst.  268.  A 
court  baron  must  be  kept  on  some  part  of  the  manor,  and  is  of 
two  natures; 

I-  By  common  law,  which  is  the  barons'  or  freeholders 
court,  of  which  the  freeholders  being  suitors  are  the  judges ; 
and  this  cannot  be  a  court  baron  without  two  suitors  at  least. 
The  steward  of  this  court  is  rather  the  register  than  the  iud<re. 
2.  rSy  eustom,   which  is   called   the  customary  court ;  and 
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concerns  the  customary  tenants  and  cnpvholdcrs,  whereof  the 
lord  or  his  steward  is  judge.  See  tit.  Copyhold,  and  see  tit. 
Court  Baron,  Bac.  Ah.  (7th  cd/i 

The  court  baron  may  be  of  this  double  nature,  or  one  may 
be  without  the  other ;  but  as  there  can  be  no  court  baron  at 
common  law  without  freeholders,  so  there  cannot  be  a  cus- 
tomary court  without  copyholders  or  customary  tenants 
1  Rep.  26:  6  Rep.  11,12:2  Inst.  11 9.    See  tit.  Copyhold. 

The  freeholders1  court,  whose  most  important  business  is  to 
determine,  by  writ  of  right,  all  controversies  relating  to  lands 
within  the  manor,  and  which  hath  also  jurisdiction  for  trying 
actions  of  debt,  trespasses,  &c.  under  40a\?  may  be  held  every 
three  weeks,  and  is  something  like  a  county  court,  and  the 
proceedings  much  the  same:  though  on  recovery  of  debt,  they 
have  not  power  to  make  execution,  hut  are  to  distrain  the 
defendant's  goods,  and  retain  them  till  satisfaction  is  made. 
See  5  Bam.  §  A.  691. 

The  proceedings  on  a  wTrit  of  right  mav  be  removed  into  the 
county  courts  by  a  precept  from  the  sheriff  called  a  toll  {quia 
tollil  eausam).  $  Rep.  Pref.  And  the  proceedings  in  all  other 
actions  may  be  removed  into  the  superior  courts  by  the  kind's 
writs  of  pone,  or  accedas  ad  curiam,  according  to  the  nature  "of 
the  suit.    F.  N.  B.  4,  70:  Finch  L.  444,  5, 

After  judgment  given  also,  a  writ  of  fake  judgment  lies  to 
the  courts  at  Westminster  to  re-hear  and  re-view  the  cause: 
and  not  a  writ  of  error;  for  this  is  not  a  court  of  record:  and 
therefore  in  some  of  these  writs  of  removal,  the  first  direction 
given  is  to  cause  the  plaint  to  be  recorded;  record ari  facias 
loquelam.    F.  N.  B.  18. 

The  other  court  baron,  for  taking  and  passing  of  estates, 
surrenders,  ad  in  it  t<  inces,  &c.,  is  held  but  once  or  twice  in  a 
year  (usually  with  the  court  leet),  unless  it  be  on  purpose  to 
grant  an  estate;  and  then  it  is  holden  as  often  as  requisite. 
In  this  court  the  homage  jury  are  to  inquire  that  their  lords 
do  not  lose  their  services,  duties,  or  customs;  but  that  the 
tenants  make  their  suits  of  court,  pay  their  rents  and  heriots, 
&c,t  and  keep  their  lands  and  tenements  in  repair  ;  they  are 
to  present  all  common  and  private  nuisances,  which  may  pre- 
judice the  lord's  manor;  and  every  public  trespass  must  be 
punished  in  this  court,  by  amercement,  on  presenilis  the 
same.  By  stat.  Extent.  Man.  4  Ed.  I.  it  shall  be  inquired  of 
customary  tenants,  what  they  hold,  by  what  works,  rents, 
heriots,  services,  &c. ;  and  of  the  lord's  woods,  and  other 
profits,  fishing,  Kc. 

T he  steward  is  not  merely  the  minister,  but  a  constituent 
and  essential  part  of  this  court,  which  cannot  be  held  without 
him,  and  he  is  therefore  not  civilly  responsible  for  the  mistake 
of  the  bailiff  in  taking  the  goods  of  a  wrong  person.  2  B.  <$•  A. 
473.  And  it  must  be  held  before  two  free  suitors.  4  Term 
Rep.  4  4f>,  n. 

By  stat.  1  (vulgo2)  Jac.  I.  c.  5.  stewards  of  courts  leet,  or 
courts  baron,  being  guilty  of  extortion,  shall  forfeit  40/.  and  be 
incapacitated. 

Court  of  Chancery.  See  Chancery. 
Court  of  Chivalry,  Curia  Militarist  Otherwise  called 
the  marshal  court ;  the  judges  of  it  are  the  lord  high  constable 
of  England*  and  the  earl  marshal ;  this  court  is  said  to  be  the 
fountain  of  the  martial  law,  and  the  earl  marshal  hath  both  a 
judicial  and  ministerial  power,  for  he  is  not  only  one  of  the 
judges,  but  is  to  see  execution  done.  A:  Inst.  123.  See  tit.  Court 
Martial. 

The  court  of  chivalry  is  the  only  court  militarv  known  to, 
and  established  by,  the  permanent  laws  of  the  land ;  it  was 
formerly  held  before  the  lord  high  constahle  and  earl  marshal 
of  England,  jointly;  but  since  the  extinguishment  of  the 
former  office,  it  hath  usually,  with  respect  to  civil  matters 
been  before  the  earl  marshal  only.  See  tit.  Constable.— From 
the  sentence  of  this  court  an  appeal  lies  immediately  to  the 
king  in  person.  4  Inst.  125.  This  court  was  in  great  reputa- 
tion in  times  of  pure  chivalrv,  and  afterwards,  during  our 
o  T 
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connexions  with  the  Continent,  by  the  territories  which  our 
princes  held  in  France;  but  it  is  now  grown  almost  entirely 
out  of  use,  on  account  of  the  feebleness  of  its  jurisdiction,  and 
want  of  power  to  enforce  its  judgments.    3  Comm.  G8. 

The  jurisdiction  of  this  court  is  declared  by  stat.  13  7?.  2. 
c.  2.  to  be  this :  *  that  it  hath  cognizance  of  contracts  touch- 
ing deeds  of  arms,  or  of  war,  out  of  the  realm  ;  and  also  of 
things  which  touch  war  within  the  realm,  which  cannot  be 
determined  or  discussed  by  the  common  law  ■  together  with 
oilier  usages  and  customs  to  the  same  matters  appertaining/' 
So  that  wherever  the  common  law  can  give  redress,  this  court 
hath  no  jurisdiction  :  which  has  thrown  it  entirely  out  of  use, 
as  to  matters  of  contract,  all  such  being  usually  cognizable  in 
the  courts  of  Westminster-hall,  if  not  directly,  at  least  by 
fiction  of  law:  as  if  a  contract  be  made  at  Gibraltar,  the 
plaintiff  may  suppose  it  made  at  Westminster,  &c.  ;  for  the 
locality,  or  place  of  making  it,  is  of  no  consequence  with  regard 
to  the  validity  of  the  contract. 

The  words,  ff  other  usages  and  customs/'  support  the  chum 
of  this  court.  1 .  To  give  relief  to  such  of  the  nobility  and 
gentry  as  think  themselves  aggrieved  in  matters  of  honour: 
and  2.  To  keep  up  the  distinction  of  degrees  and  quality. 
Whence  it  follows,  that  the  civil  jurisdiction  of  this  court  of 
chivalry  is  principally  in  two  points;  the  redressing  injuries  of 
honour,  and  correcting  encroachments  in  matters  of  coat- 
armour,  precedency,  and  oUkt  distinctions  of  families. 

As  a  court  of  honour,  it  is  to  give  satisfaction  to  all  such  as 
are  aggrieved  in  that  point  ;  a  point  of  a  nature  so  nice  and  so 
delicate,  that  its  wrongs  and  injuries  escape  the  notice  of  the  com- 
mon law,  and  yet  are  fit  to  be  redressed  somewhere ;  such  for 
instance  as  culling  a  man  coward,  or  giving  him  the  lie;  for 
which,  as  they  are  productive  of  no  immediate  damage  to  his 
person  or  property,  no  action  will  lie  in  the  courts  of  West- 
minster ;  and  yet  they  are  such  injuries  as  will  prompt  every 
man  of  spirit  to  demand  some  honourable  amends,  which  by 
the  ancient  law  of  the  land  was  appointed  to  be  given  in  the 
court  of  chivalry.  Year  Bookj  37  Hen.  6.  21  :  Selden  of  Duels, 
c.  10  :  Hal.  Hist.  C.  L.  .37-  But  modern  resolutions  have 
determined,  that  how  much  soever  such  a  jurisdiction  may  be 
expedient,  yet  no  action  for  words  will  at  present  lie  therein. 
Salk.  583 :  7  Mod  125  :  2  Hawk.  P.  C.  c.  4  §  7,  8.  And  it 
hath  always  been  most  dually  holdcn  {Hal.  Hhi.  C.  L.SJX 
that  as  this  court  cannot  meddle  with  any  thing  determinable 
by  the  common  law,  it  therefore  can  give  no  pecuniary  satis- 
faction or  damages,  inasmuch  as  the  quantity  and  determina- 
tion thereof  is  ever  of  common  law  cognizance.  And  therefore 
this  court  of  chivalry  can  at  most  only  order  reparation  in  point 
of  honour  ;  to  compel  the  defendant  viendacium  sihi  ipsi  impo- 
nere,  to  take  the  lie  he  has  given  upon  himself,  or  to  make 
such  other  submission  as  the  laws  of  honour  may  require. 
1  Ro.  Ab.  128.  Neither  can  this  court,  as  to  the  point  of 
reparation  in  honour,  hold  a  plea  of  any  such  word,  or  thing 
wherein  the  party  is  relievable  by  the  courts  of  common  law. 
As  if  a  man  give  another  a  blow,  or  call  him  thief  or  murderer  ; 
for  in  both  these  cases  the  common  law  has  pointed  out  his 
proper  remedy  by  action. 

As  to  the  other  point  of  jurisdiction,  the  redressing  of 
encroachments  and  usurpation  in  matters  of  heraldry  and  coat- 
armour  ;  it  is  the  business  of  this  court,  according  to  Sir 
Matthew  Hale,  to  ad  just  the  right  of  armorial  ensigns,  bearings, 
crests,  supporters,  pennons,  &c,  and  also  rights  of  place  or  pre- 
cedence, where  the  king  s  patent  or  act  of  parliament  ( which  can- 
not be  over- ruled  by  this  court)  have  not  already  determined  it. 

The  proceedings  in  this  court  are  by  petition,  in  a  summary 
way  ;  and  the  trial  not  by  a  jury  of  twelve  men,  but  by  wit- 
nesses, or  by  combat,  Co.  Lit.  26 1.  See  tit.  Battel.  15 ut  as 
it  cannot  imprison,  not  being  a  court  of  record,  and  as  by  the 
resolutions  of  the  superior  courts,  it  is  now  con  lined  to  so 
narro;v  and  restrained  a  jurisdiction,  it  has  fallen  into  contempt 
and  disuse.    The  marshalling  of  coat-armour,   which  was 


formerly  the  pride  and  study  of  all  the  best  families  in  the 
kingdom,  is  now  greatly  disregarded  ;  and  has  fallen  into  the 
hands  of  certain  officers  and  attendants  upon  this  court,  called 
heralds,  who  consider  it  only  as  a  matter  of  lucre  and  not  of 
justice:  whereby  such  falsity  and  confusion  have  crept  into 
their  records  (which  ought  to  be  the  standing  evidence  of 
families,  descents,  and  coat-armour),  that  though  formerly  some 
credit  has  been  paid  to  their  testimony,  now  even  their  com- 
mon seal  will  not  be  received  as  evidence  in  any  court  of  justice 
in  the  kingdom.  2  RoL  Abr.  686:  2  Jon.  224*.  But  their 
original  visitation-books,  compiled  when  progresses  were  so- 
lemnly and  regularly  made  into  every  part  of  the  kingdom,  to 
inquire  into  the  state  of  families,  and  to  register  such  marriages 
and  descents  as  were  verified  to  them  upon  oath,  are  allowed 
to  be  good  evidence  of  pedigrees.  And  it  is  much  to  be  wished, 
that  this  practice  of  visitation  at  certain  periods  were  revived ; 
for  the  failure  of  inquisitions  post  mortem,  by  the  abolition  of 
military  tenures,  combined  with  the  negligence  of  heralds  in 
omitting  their  usual  progresses,  has  rendered  the  proof  of  a 
modern  descent  for  the  recovery  of  an  estate  or  succession  to 
a  title  of  honour,  more  difficult  than  that  of  an  ancient.  This 
will  be  indeed  remedied  for  the  future,  with  respect  to  ckims 
of  peerage,  by  a  standing  order  (1 1th  May,  1 7^7)  of  the  House 
of  Lords  ;  directing  the  heralds  to  take  exact  accounts,  and  pre- 
serve regular  entries  of  all  peers  and  peeresses  of  England,  and 
their  respective  descendants  ;  and  that  an  exact  pedigree  of 
each  peer  and  his  family  shall,  on  the  day  of  his  first  admis- 
sion, be  delivered  to  the  house  by  Garter  the  principal  King* 
at-arms.  But  the  general  inconvenience,  affecting  mere  private 
successions,  still  continues  without  a  remedy.   3  Comm.  103—6. 

Court-Christian,  Curia  Christ ianitatis.~]  The  ecclesi- 
astical j  udicature  opposed  to  the  civil  court,  or  lay  tribunal : 
and  as  in  secular  courts,  human  laws  are  maintained,  so  in  the 
Court-Christian,  the  laws  of  Christ  should  be  the  rule.  And 
therefore  the  judges  are  divines:  as  archbishops,  bishops  arch- 
deacons, &c.    2  Inst*  488.   Sec  post,  tit.  Courts  Ecclesiastical. 

Counts  of  Conscience,  Cnr'ae  Con  sciential  Courts  for 
the  recovery  of  small  debts  by  summary  process  before  com* 
missioners  appointed  for  that  purpose.  In  the  9th  year  of 
King  Henry  VIII.  the  Court  of  Conscience  or  Court  of  Re* 
quests,  in  London,  was  erected :  there  was  then  made  an  act 
of  common  count il,  that  the  lord  mayor  and  aldermen  should 
assign  monthly  two  aldermen  and  four  discreet  commoners, 
to  be  commissioners  to  sit  in  this  court  twice  a  week,  to  hear 
and  determine  all  matters  brought  before  them  between  party 
and  party,  between  citizens  and  freemen  of  London,  in  all  cases 
where  the  debt  or  damage  was  under  40*.  And  this  act  01 
common  council  was  confirmed  by  stat.  1  Jac  1.  c.  14*  which 
empowered  the  commissioners  of  this  court  to  make  such  orders 
between  the  parties  touching  such  debts,  as  they  should  find 
stand  to  equity  and  good  conscience*  The  stat.  3  Jac.  1.  c.  15. 
fully  establishes  this  court ;  the  course  and  practice  whereof 
is  by  summons,  to  which  if  the  party  appear,  the  commissioners 
proceed  summarily  ;  examining  the  witnesses  of  both  parties, 
or  the  parties  themselves  on  oath,  and  as  they  see  cause  give 
judgment.  And  if  the  party  summoned  appear  not,  the  com- 
missioners may  commit  him  to  the  compter  prison  till  he  does; 
also  the  commissioners  have  power  to  commit  a  person  refusing 
to  obey  their  orders,  &c. 

By  stat.  14  G.  2.  c.  10.  the  proceedings  of  the  Court  of  Con- 
science are  regulated  ;  and  in  case  any  person  affront  or  insult 
any  of  the  commissioners,  on  their  certifying  it  to  the  lord 
mayor,  he  shall  punish  the  offender  by  fine,  not  exceeding  20£, 
or  may  imprison  him  ten  days.  See  25  G.  3.  c.  45 :  20  G.  & 
c.  38.  Debtors. 

By  39  and  40  G.  3,  c.  104.  (a  local  act)  the  acts  3  Jm*1* 
c.  15.  and  14  G,  2.  c.  10.  are  explained  and  amended,  and  the 
jurisdiction  of  the  London  Court  of  Conscience  extended  to  5i. 
See  ?  East,  17.  50:  14  E.  R.  301. 

There  are  some  distinctions,  deserving  notice,  between  the 


former  acts  of  parliament,  for  the  recovery  of  small  debts  in 
London  and  the  39  and  40  G.  3.  c.  1  Ok    By  the  former  acts  the 
,  Re^uests  had  no  jurisdiction  in  a  suit,  unless  both  the 

plaintiff  and  defendant  were  resident  within  the  citw  ^  //> 
Blac.  220.  and  see  5  Durnjl  %  East,  .035,  6".  (a.)  8  :  Moore,  Vi{) : 

\r  ng'  S~  Ct  BtJt  this  is  not  nLTCSSiiry  ™der  the  Sg  tfrtd 
40  G.  3.  c.  101,  winch  extends  the  jurisdiction  of  the  court  to 
debts  not  exceeding  5l.  due  to  any 'person  or  persons,  whether 
residing  within  the  city  or  elsewhere.  It  is  necessary,  how- 
ever, under  the  latter  act,  that  the  defendant  should  be  a 
person  residing  or  inhabiting  within  the  city,  or  its  liberties, 
or  keeping  a  house,  &c,  or  seeking  a  livelihood  there :  and  if  a 
party's  residence  be  out  of  the  jurisdiction  of  the  Court  of 


Requests  for  London,  his  occasionally  underwriting  a  policy  at 
Lloyd's  Coffee  house,  where  he  has  a  seat,  is  not  his  seeking 
a  livelihood  wkhin  the  city,  so  as  to  subject  him  to  the  juris- 
diction of  the  court ;  it  must  be  followed  as  a  trade  or  business. 
5  Esp.  Rej>.  19:  and  see  I  Smith  B.  334,  So  where  a  de- 
fendant resided  in  Middlesex,  and  kept  a  warehouse  in  the 
city  of  London,  jointly  with  another  person,  but  told  the 
plaintiff  that  he  did  not  keep  the  warehouse,  and  the  plaintiff, 
upon  inquiry  in  the  neighbourhood  where  it  was,  could 
obtain  no  intelligence  respecting  him,  the  Court  of  Common 
I  leas  would  not,  under  the  above  act  of  parliament,  exempt 
the  defendant  from  paying  costs,  on  the  ground  of  the  verdict 
bung  under  57.,  and  that  he  ought  to  have  been  summoned  to 
the  Court  of  Requests.  1  New  Rep.  But  where  a  per- 
son rented  a  counting-house  in  the  city  of  London,  jointly 
with  another  person,  and  received  orders 'there  for  his  business, 
the  Court  of  Common  Pleas  held  that  he  was  within  the 
jurisdiction  of  the  Court  of  Requests  for  the  city  of  London, 
though  he  slept  and  resided  in  Southward  5  Taunt.  648: 
1  Marsh,  269*  S.  C.  So  a  market  gardener,  who  rented  a 
stand  with  a  shed  over  it,  in  Fleet-market,  at  an  annual  rent, 
which  he  occupied  three  times  a  week  on  market  days,  till  ten 
o'clock  in  the  morning,  after  which,  and  on  all  other  davs,  it 
was  occupied  by  others,  was  held  not  to  keep  a  stand,  within 
the  meaning  of  the  London  Court  of  Requests'  act,  so  as  to  be 
privileged  to  be  sued  there  for  a  debt  under  57.    8  East,  336. 

The  Court  of  Requests  for  London  having  been  found  ex- 
tremely beneficial,  courts  of  a  similar  nature  were  established 
by  act  of  parliament  in  various  populous  districts;  as  in  the 
cities  of  Bristol  and  Gloucester,  by  1  W.  $  M.  sess.  1.  c.  8  ;  in 
the  town  and  borough  of  Southwark,  &c,  by  the  G.  J. 
c.  47.  (explained  and  amended  by  the  32  G.  2.  c.  6.):  46"  G.  3. 
c.  87:  and  4  G,  4.  c.  123:  in  the  city  and  liberty  of  West- 
minster, and  part  of  the  Duchy  of  Lancaster,  by  the  23  G.  2. 
c.  27*  (explained  and  amended  by  the  24  G.  2.  c.  42.) ;  in  the 
Tower  Hamlets,  by  the  23  G.  2."c.  30.  (explained  and  amended 
by  the  19  G.  5.  c.  68.);  in  the  city  of  Lincoln,  &c,  by  the 
24  G.  2.  c.  1 6";  in  the  town  of  Birmingham,  &c.  by  the  25  G.  2. 
c.  34 ;  in  the  town  and  port  of  Liverpool,  &c,  by'the  25  G.  2. 
c.  43;  in  the  borough  of  Great  Yarmouth,  by  the  31  G.  2. 
c.  24;  and  in  the  town  and  county  of  the  town  of  Kin^ston- 
upon-Hull,  by  the  2  G.  3.  c.  38.  '  The  county  court  of  Mid- 
dlesex was  also  put  upon  a  different  footing,  by  the  23  G.  2, 
c.  33.  for  the  more  easy  and  speedy  recovery  of  small  debts. 
For  the  fees  of  the  county  clerk  of  Middlesex,  see  4  Dowi. 
Sf  RgL  273 ;  and  for  decisions  on  the  above  statute,  see  Pratt's 
Courts  of  Requests,  3<),  10:  5  Baru.fy  Cres.  532:  8  Bowl 
Sf  Ryl  155.  ,S-  C.  And  in  the  late  reign  the  jurisdiction  of 
these  courts  was  in  several  instances  extended  to  sums  not 
exceeding  five  pounds ;  as  in  London,  by  the  39  and  40  G.  3. 
c.  104.  before  mentioned ;  in  the  Isle  of  Wight,  by  the  46*  G.  3. 
c.  DO ;  in  the  town  and  borough  of  Southwark,  and  the  eastern 
half  of  the  hundred  of  Brixton,  by  the  46  G.  3.  c.  87.  (but 
see  the  statute  4  G.  4.  c.  123.  §  12.  &c.)  in  the  western  division 
of  the  same  hundred,  by  46  G.  3.  c.  IS8  ;  in  the  hundreds  of 
Blacfcheath,  Bromley,  and  Beckenham,  &c,  by  the  47  G.  3. 
srss.  L  c.  4;  in  the  town  and  port  of  Sandwich,  and  the  vills 
of  Ramsgate,  &c,  by  the  47  G.  3.  sess.  1 .  c.  35 ;  in  the  parishes 


of  St  John  the  Baptist,  &e.  in  the  Isle  of  Thanct,  by  the 
47  G.  3.  sess.  2.  c.  7  J  in  the  town  of  Gravesend,  &c,  by  the 

47  G.  3.  sess.  2.  c.  40 ;  in  the  city  of  Rochester,  &c,  by  the 

48  G.  3.  c.  51  ;  in  Birmingham,  by  the  47  G.  3.  sess.  1.  c.  14; 
in  Manchester,  by  the  48  G.  < .  1..;  ■  iM  t}K.  „1Lmors  0f  Shef- 
held  and  Ecclesall,  by  48  G.  3,  c.  103  (a  writ  of  accedas  ad 
curiam  does  not  lie  from  this  court  to  the  Common  Pleas, 
W  Moore,  32.)  ;  and  in  the  town  and  county  of  the  town  of 
Kingston-upon-Hull,  by  the  48  G.  3.  c.  10<)/  In  the  city  of 
Bath,  and  its  environs,  the  jurisdiction  of  the  court  of 
requests  has  been  extended  to  sums  not  exceeding  10/.  by 
the  statute  45  G.  3.  c.  67 ;  and  in  the  city  of  Bristol,  &c,  to 
sums  exceeding  two  pounds,  and  not  amounting  to  any  sum  for 
which  an  arrest  on  mesne  process  may  by  law  take  place,  in 
all  actions  or  causes  of  debt  or  contract,  whereon  money  would 
be  recoverable  in  the  courts  of  common  law,  under  the  common 
counts,  in  an  action  of  assumpsit,  by  the  56  G.  3.  c.  76.  For 
an  alphabetical  list  of  the  names  of  the  places  having  courts  of 
conscience,  with  the  statutes  by  which  they  are  created,  see 
Man.  Ex.  Append.  135.  &c. 

In  order  to  proceed  under  the  Court  of  Requests'  act  for 
Southwark,  both  plaintiff  and  defendant  must  be  resident 
within  the  jurisdiction  of  the  court.  8  Moore,  42^  :  1  Bing, 
388.  S.  C.  But  where  the  defendant  lodged  within  the  juris- 
diction of  that  court,  he  was  holden  to  be  entitled  to  the 
benefit  of  the  statutes  22  G.  2.  c.  47 :  46  G.  3.  c.  87  :  and 
4  G.  4.  c.  123;  although  he  carried  on  his  business,  and  the 
goods  were  delivered  out  of  the  jurisdiction,  and  the  plaintiff 
had  no  knowledge  of  his  lodging  within  it  till  after  the  process 
WBB  sued  out;  15  East,  647;  but  see  stat.  4  G.  4.  c.  123. 
§  1  1.  1  6.  by  which  the  clauses  in  the  Southwark  acts  respecting 
costs  being  repealed,  the  plaintiff  obtaining  a  verdict  for  any 
sum,  however  trifling,  is  entitled  to  costs  as  in  other  cases). 
And  no  person  to  whom  a  debt  is  owing,  not  exceeding  five 
pounds,  and  recoverable  by  the  stats.  25  G.  x!.  <:.  34.  and 
47  G.  3.  sess.  1.  c.  I  I.  from  any  person  resident  within  the 
jurisdiction  of  the  Birmingham  Court  of  Requests  can  recover 
costs,  if  he  sue  elsewhere  than  in  that  court,  wheresoever  the 
plaintiff  may  reside,  or  the  cause  of  action  accrue.  4  Taunt. 
150;  1  Glut.  Rep.  636.  in  notis.  So  a  defendant  residing 
within  the  jurisdiction  of  the  Court  of  Requests  for  the  ehv  ui' 
Bath  is  entitled  to  be  sued  in  that  court  for  a  debt  under  ten 
pounds,  though  the  cause  of  action  accrued,  and  the  plaintiff 
resided,  out  of  the  jurisdiction;  and  if  such  an  action  be 
brought  elsewhere,  the  court  on  motion  will  deprive  the  plain- 
tiff of  costs.  3  Barn.  $  Atd.  210:  1  Chit.  Rep.  635.  C. : 
ami  see  3  Dowh  $  RyL  51. 

By  stat.  19  G.  3.  b,  70.  so  much  of  all  acts  for  recovery  of 
small  debts  as  authorizes  the  arrest  of  a  defendant  for  less  than 
10/.  is  repealed,  §  3.  And  by  §  4.  of  the  same  act  it  is  provided 
that  in  all  cases  when  final  judgment  shall  be  obtained  in  any 
inferior  court,  and  affidavit  made  thereof  in  any  court  of  record 
at  Westminster,  and  of  execution  bein»  issued  against  ibe 
person  or  effects  of  the  defendant;  and  that  the  same  cannot  be 
found  within  the  jurisdiction  of  the  inferior  court ;  the  record 
of  such  judgment  may  be  removed  into  the  superior  court,  and 
writs  of  execution  issued  to  the  sheriff  of  any  county,  &c.  By 
33  G.  3.  c.  68.  these  provisions  are  extended  to  judgments  in  the 
courts  of  great  sessions,  and  county  courts  in  Wales,  and  to  the 
courts  of  the  counties  palatine  of  Chester,  Lancaster,  and 
Durham. 

By  25  G.  3.  c\  45.  as  to  the  courts  of  conscience  in  London, 
Middlesex,  and  Southwark,  and  by  26  G.  3.  c.  38.  which 
extends  to  all  courts  of  conscience  in  the  kingdom,  the  time  of 
imprisonment  of  debtors  in  execution  is  regulated,  so  that  it 
shall  not  last  more  than  twenty  days  for  debts  not  exceeding 
20s.,  nor  more  than  forty  days  for  debts  not  exceeding  40a\ 
Like  limitations  are  made  by  subsequent  local  acts  for  the 
respective  jurisdictions. 

Court,  County.    See  tit.  County  Court. 

Court  of  Delegates.  See  post,  tit.  Courts  Ecclesiastical,  6. 
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COURTS— ECCLESIASTICAL- 


Courts  Ecclesiastical,  Curia?  Ecclesiastics,  Spiritual 
Courts.']  Are  those  courts  which  are  held  by  the  king's  autho- 
rity as  supreme  governor  of  the  church,  for  matters  which 
chiefly  concern  religion.  4  Inst.  321.  And  the  laws  and  con- 
stitutions whereby  the  church  of  England  is  governed,  are, 
1,  Divers  immemorial  customs,  2.  Our  own  provincial  con- 
stitutions; and  the  canons  made  in  convocations,  especially 
those  in  the  year  KiO.'J.  :>.  Statutes  or  acts  of  parliament 
concerning  the  affairs  of  religion,  or  causes  of  ecclesiastical  cog- 
nuance  :  particularly  the  rubrieks  in  our  Common  Prayer  Book, 
founded  upon  the  statutes  of  uniformity.  4,  The  articles  of 
religion,  drawn  up  in  the  year  1562,  Articuli  Cleri,  9  Ed.  2. 
a  id  established  by  S3  EHz.  c- 12,  And  it  is  said,  by  the  gene- 
ral Canon  Law,  where  all  others  fail. 

As  to  suits  in  spiritual  or  Ecclesiastical  Courts,  they  are 
for  the  reformation  of  manners,  or  for  punishing  of  heresy, 
defamation,  laying  violent  hands  on  a  clerk,  and  the  like ;  and 
some  of  their  suits  are  to  recover  something  demanded,  as 
tithes,  a  legacy,  contract  of  marriage,  &c.  And  in  causes  of 
this  nature,  the  courts  may  give  costs,  but  not  damages: 
things  that  properly  belonging  to  these  jurisdictions  are  matri- 
monial and  testamentary ;  and  such  defamatory  words,  for 
which  no  action  lies  at  law  ;  as  for  calling  one  adulterer,  forni- 
cator, usurer,  or  the  like.    1 1  Rep.  54 :  Dyer,  240.  I 

The  proceedings  in  the  Ecclesiastical  Courts  are,  according 
to  the  civil  and  canon  law,  by  citation,  libel,  answer  upon 
oath,  proof  by  ivitnesses,  and  presumptions,  &c.,  and  after 
sentence,  for  contempt,  by  ea communication  ;  and  if  the  sen- 
tence  is  disliked,  by  appeal 

The  jurisdiction  of  these  courts  is  voluntary,  or  contentious; 
the  voluntary  is  merely  concerned  in  doing  what  no  one  opposes, 
as  granting  dispensations,  licences,  faculties,  &c. 

The  punishments  inflicted  by  these  courts  are  censures, 
punishments  pro  salute  animce,  by  way  of  penance,  &c.  They 
are  not  courts  of  record.    See  farther  tit.  Prohibition. 

Much  oppression  having  been  exercised  through  the  channel 
of  these  courts,  on  persons  charged  with  trifling  offences  within 
their  spiritual  jurisdiction,  the  stat.  27  G.  3.  c.  44.  limits  the 
time  of  commencing  suits  for  defamatory  words  to  six  months 
—  and  for  incontinence  and  heating  in  the  church-yard  to 
eight  months.    See  tits.  Limitations,  Fornication. 

By  stat  53  &*  3.  c.  127*  for  the  belter  regulation  of  Eccle- 
siastical Courts  in  England,  and  the  more  easy  recovery  of 
church  rates  and  tithes  (and  a  similar  act,  54  G.  3.  c.  68.  for 
Ireland  i,  it  is  enacted,  that  excommunication  and  all  proceed- 
ings thereupon,  in  all  cases  (except  on  definitive  sentences  or 
decrees  pronounced  as  spiritual  censures  for  offences  of  ecclesi- 
astical cognizance,)  shall  be  discontinued;  and  instead  thereof 
a  writ  de  contumace  capiendo  (in  the  form  required  by  the  act) 
shall  issue  to  compel  the  party  to  obedience,  and  be  executed 
in  like  manner  as  the  writ  de  excom.  cap.  See  2  Barn.  §  AdoL 
ISQl  see  tit.  Excommunication,  &c.  By  this  act  justices  of 
peace  are  empowered  to  determine  complaints  respecting  tithes, 
not  exceeding  10/. ;  and  in  case  of  Quakers,  not  exceeding  50/, 
All  suits  for  tithes  must  he  brought  within  six  years  after  they 
are  due.  Provisions  are  made  for  the  recovery  of  church  and 
chapel  rates,  before  justices  of  the  peace  ;  and  proctors  are  pro- 
hibited from  practising  in  the  several  ecclesiastical  courts, 
unless  duly  admitted  and  enrolled- 

Bv  2  and  3  TV.  4.  c,  93*  for  enforcing  process  upon  contempts 
in  Courts  Ecclesiastical  of  England  and  Ireland,  when  any 
suitors  having  privilege  of  peerage  or  of  parliament,  or  residing 
tjlit  of  the  jurisdiction  of  the  Ecclesiastical  Courts,  shall  have 
been  duly  cited  to  appear  in  court,  or  to  comply  with  any  order 
of  such  court,  and  shall  refuse  obedience,  or  when  any  such 
person  shall  commit  a  contempt  in  face  of  the  court  or  other 
contempt,  the  judge  of  the  court  may  pronounce  such  person 
contumacious  and  in  contempt,  and  within  ten  days  signify 
i he  same  to  the  lord  chancellor,  in  the  form  mentioned  in  the 
53  G.  3*  c.  127*  and  thereupon  in  case  the  party  shall  not  he 
privileged  of  peerage  or  parliament,  a  writ  de  contumace 


capiendo  shall  be  issued  from  Chancery,  directed  and  returnable 
as  a  writ  de  excommunicato  capiendo,  and  shall  have  the  same 
force  and  effect :  and  all  rules  and  regulations  applicable  to  the 
writ  de  excommunicato  capiendo  shall  be  applicable  to  the  writ 
de  contumace  capiendo,  and  the  proceedings  thereupon ;  and  the 
officers  of  Chancery  in  England  and  Ireland  are  directed  to 
issue  such  writ  accordingly,  and  sheriffs,  gaolers,  &c,  are  to 
execute  the  same  by  taking  ai  1  detaining  the  body  of  the  party; 
and  upon  the  due  appearance  of  the  party,  or  his  due  submis- 
sion, the  judge  of  the  Ecclesiastical  Court  may  pronounce 
him  absolved  from  the  contempt,  and  order  the  sheriff*  gaoler, 
&c.  to  discharge  him ;  and  on  the  party  paying  his  lawful 
costs,  the  sheriff  shall  discharge  him. 

By  §  2.  in  all  cases  where  persons,  whether  privileged  or 
not/ domiciled,  or  residing  in  England  or  Ireland,  shall  have 
been  ordered  by  order  or  decree  of  such  court  to  pay  any  money, 
and  shall  refuse  or  neglect,  or  in  any  way  neglect  to  perform 
any  order  or  decree  of  such  court,  the  judge  may  pronounce 
him  contumacious  and  in  contempt,  and  within  ten  days  certify 
the  order  to  the  lord  chancellor.  When  such  party  shall  be 
seized  or  possessed  of  any  real  or  personal  estate  in  England, 
the  lord  chancellor  shall  cause  a  copy  of  the  order  to  be  en- 
rolled in  Chancery,  and  order  process  of  sequestration  to  issue 
against  the  real  and  personal  estate  of  such  party  in  order  to 
enforce  obedience,  as  if  the  cause  had  been  instituted  in  Chan* 
eery  ;  and  the  lord  chancellor  may  make  order  in  respect  of 
the  sequestration,  and  in  respect  of  such  real  and  personal  estate 
as  he  shall  think  fit,  or  for  payment  of  the  monies  levied  into 
the  Bank  of  England  to  the  credit  of  the  party  obtaining  the 
order,  if  the  same  was  for  payment  of  money,  or  if  not,  to  the 
credit  of  the  High  Court  of  Chancery. 

§  S,  makes  the  like  provisions  as  to  parties  possessed  of  real  or 
personal  estate  in  Ireland. 

$  4.  The  provisions  of  the  act  not  to  extend  to  orders  or 
decrees  made  more  than  six  years  before  the  passing  of  the  act 

§  5.  Actions  for  any  thing  done  under  the  act  to  be  brought 
within  three  calendar  months,  and  party  may  plead  the  general 
issue,  and  shall  have  treble  costs  on  verdict,  or  if  plaintiff  non- 
suited or  discontinue,  &e. 

In  briefly  recounting  the  various  species  of  Ecclesiastical 
Courts,  or,  as  they  are  often  styled,  Courts  Christian  (curia 
christianitatis),  we  may  begin  with  the  lowest,  and  so  ascend 
gradually  to  the  supreme  court  of  appeal. 

1.  The  Archdeacon's  Court  is  the  most  inferior  court  in  the 
whole  ecclesiastical  polity.  It  is  held,  in  the  archdeacon's 
absence,  before  a  judge  appointed  by  himself,  and  called  his 
official:  and  its  jurisdiction  is  sometimes  in  concurrence  with, 
sometimes  in  exclusion  of,  the  bishop's  court  of  the  dincese. 
From  hence,  however,  by  stat.  24  H.  8.  c.  12.  an  appeal  lies  to 
that  of  the  bishop. 

2.  The  Consistory  Court  of  every  diocesan  bishop  is  held  in 
their  several  cathedrals,  for  the  trial  of  all  ecclesiastical  causes 
arising  within  their  respective  dioceses.  The  bishops  chan- 
cellor, or  his  commissary,  is  the  judge ;  and  from  his  sentence 
an  appeal  lies,  by  virtue  of  the  same  statute,  to  the  archbishop 
of  each  province  respectively. 

3.  As  to  The  Court  of  '  Arches,  see  tit.  Arches  Court. 

4.  The  Court  of  Peculiars  is  a  branch  of,  and  annexed  to,  the 
Court  of  Arches.  It  has  a  jurisdiction  over  all  those  parishes 
dispersed  through  the  province  of  Canterbury  in  the  midst  of 
other  dioceses,  which  are  exempt  from  the  ordinary's  jurisdic- 
tion, and  subject  to  the  metropolitan  only.  All  ecclesiastical 
causes,  arising  within  these  peculiar  or  exempt  jurisdictions,  are, 
originallv,  cognizable  by  this  court  ;  from  which  an  appeal  hy 
formerly  to  the  pope,  but  now  by  the  stat.  25  //.  S.  e.  !!)■  to 
the  king  in  Chancery. 

5.  The  Prerogative  Court  is  established  for  the  trial  nf  all 
testamentary  causes,  where  the  deceased  hath  left  bona  ndafoha 
within  two  different  dioceses.  In  which  case  the  probate  of 
wills  belongs  to  the  archbishop  of  the  province,  by  way  of  spe- 
cial prerogative.    And  all  causes  relating  to  the  wills,  adniinis- 
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trations,  or  legacies  of  such  persons,  arc  originally  cognizable 
herein,  before  a  judge  appointed  by  the  archbishop,  called  the 
judge  of  the  Prerogative  Court,  from  whom  an  appeal  lies  by 
sin!.  25  H.  8.  c.  19.  to  the  king  in  Chancery,  instead  of  the 
pope  as  formerly. 

().  The  (treat  Court  of  Appeal  in  all  ecclesiastical  causes  was 
the  Court  of  Delegates,  appointed  by  the  king's  commissi  on 
under  his  Great  Seal,  and  issuing  out  of  Chancery,  but  the 
power  and  franchises  of  this  court  are  now  by  %  and  8  IV.  t. 
c.  9—  transferred  to  the  Privy  Council  (see  infra).  This 
commission  was  frequently  filled  with  lords,  spiritual  and 
temporal,  and  always  with  judges  of  the  courts  at  Westminster, 
and  doctors  of  the  civil  law.  Appeals  to  Rome  were  always 
looked  upon  by  the  English  nation,  even  in  the  time  of  popery, 
with  an  evil  eye  ;  as  being  contrary  to  the  liberty  of  the  sub- 
ject, the  honour  of  the  crown,  and  the  independence  of  the 
whole  realm  ;  and  were  first  introduced  in  very  turbulent 
times  in  the  sixteenth  year  of  King  Stephen  (A.  D,  1 151) ;  at 
the  same  period  (Sir  Henry  Spelman  observes)  that  the  civil 
and  cation  laws  were  first  imported  into  England-  Cod.  FeL 
Leg.  31 5.  But  in  a  few  years  after,  to  obviate  this  growing 
practice,  the  constitutions  made  at  Clarendon,  11  Hem  II.  on 
account  of  the  disturbances  raised  by  Archbishop  Heckett  and 
other  zealots  of  the  Holy  See,  expressly  declare  (chap.  8.)  that 
appeals  in  causes  ecclesiastical  ought  to  lie,  from  the  archdeacon 
to  the  diocesan  ;  from  the  diocesan  to  the  archbishop  of  the 
province  ;  and  from  the  archbishop  to  the  king ;  and  are  not 
to  proceed  any  farther  without  special  licence  from  the  crown. 
But  the  unhappy  advantage  that  was  given  in  the  reigns  of 
King  John  and  his  son  Henry  II 1.  to  the  encroaching  power  of 
the  pope,  who  was  ever  vigilant  to  improve  all  opportunities  of 
extending  his  jurisdiction  hither,  at  length  riveted  the  custom 
of  appealing  to  Rome  in  causes  ecclesiastical  so  strongly,  that  it 
never  could  be  thoroughly  broken  off  till  the  grand  rupture 
happened  in  the  reign  of  Henry  VIII.,  when  all  the  jurisdic- 
tion usurped  by  the  pope  in  matters  ecclesiastical  was  restored 
to  the  crown,  to  which  it  originally  belonged ;  so  that  the  stat. 
25  H.  8.  was  but  declaratory  of  the  ancient  law*  of  the  realm, 
4  Inst.  324. 

7*  A  Commission  of  Review  was  a  commission  sometimes 
granted,  in  extraordinary  cases,  tu  revise  the  sentence  of  the 
Court  of  Delegates ;  when  it  was  apprehended  they  had  been 
led  into  a  material  error.  But  it  is  now  abolished  from  1st  Feb. 
L833,  and  the  final  appeal  from  the  Ecclesiastical  and  Admiralty 
Courts  is  to  the  king  in  council.    2  and  3  IV.  4.  c.  92, 

These  are  now  the  principal  courts  of  ecclesiastical  jurisdic- 
tion ;  none  of  which  are  allowed  to  be  courts  of  record ;  no 
more  than  was  another  much  more  formidable  jurisdiction,  but 
now  deservedly  annihilated,  viz.  the  Court  of  the  King  s  High 
Commission  in  causes  ecclesiastical.  This  court  was  erected 
and  united  to  the  regal  power  by  virtue  of  the  stat.  1  Eliz.  c.  1. 
instead  of  a  larger  jurisdiction,  which  had  before  been  exercised 
under  the  pope's  authority.  It  was  intended  to  vindicate  the 
dignity  and  peace  of  the  church,  by  reforming,  ordering,  and 
correcting  the  ecclesiastical  state  and  persons,  and  all  manner 
of  errors,  heresies,  schisms,  abuses,  offences,  contempts,  and 
enormities;  undet  the  shelter  of  which  very  general  words 
means  were  found  in  that  and  the  two  succeeding  reigns  to 
vest  in  the  high  commissioners  extraordinary  an  almost 
despotic  power  of  lining  and  imprisoning  ;  which  they  exerted 
much  beyond  the  degree  of  the  offence  itself,  and  frequently 
over  offences  by  no  means  of  spiritual  cognisance*  For  these 
reasons,  this  court  was  justly  abolished  by  stat.  l6  Car*  1.  c.  2. 
See  3  Comm.  (if.  cy  sap 

The  wrongs  or  injuries  cognizable  by  the  Ecclesiastical  Court 
not  for  the  reformation  of  the  offender  himself,  relate  chiefly 
to  the  non-payment  of  tithes  or  other  ecclesiastical  dues,  and 
fees  ;  for  spoliations  and  dilapidations  of  church  benefices, 
churches,  &e. ;  matrimonial  causes  and  testamentary  causes  : 
as  to  all  these  see  the  proper  titles  in  this  Diet. 

See  farther  on  the  general  principles  as  to  the  jurisdic- 


tion of  Ecclesiastical  Courts,  this  Diet.  tits.  Canon  Law,  Ci<  ii 
Law. 

Courts  of  Equity,    See  title  Equity* 

Conn*  of  (u  i.RiiA.  Courts  huhkn  upon  Neighbour  Feudfi 
and  Riots*    Scotch  Diet. 

Court  op  Hustings,  Curia  HustinzL^  The  highest  court 
of  record,  holden  at  Guildhall,  for  the  City  of  London,  before 
the  lord  mayor  and  aldermen,  the  sheriffs  and  recorder. 
4?  Inst.  24-7-  This  court  determines  all  pleas  real,  personal, 
and  wixt  :  and  here  all  lands,  tenements,  and  hereditaments, 
rents,  and  services,  within  the  City  of  London  and  suburbs  of 
the  same,  are  pleadable  in  two  Hastings;  one  called  Hustings 
oj  plea  of  lands,  and  the  other  H u stings  of  common  pleas.  In 
this  court  the  burgesses  to  serve  for  the  city  in  parliament, 
must  be  elected  by  the  livery  of  the  respective  companies* 

In  the  II  us' lags  of  plea  of  lands  are  brought  Writs  of  right 
patent,  directed  to  the  sheriffs  of  London,  on  which  writs  the 
tenant  shall  have  three  summonses  at  the  three  hustings  next 
following,  and  after  the  three  summonses  there  shall  be  thrte 
essoins  at  three  other  hustings  next  ensuing,  and  at  the  next 
hustings  after  the  third  essoin,  if  the  tenant  makes  default, 
process  shall  be  had  against  him  by  grand  cape,  or  petit  cape, 
&c.  If  the  tenant  appears,  the  demandant  is  to  declare  in  the 
nature  of  what  writ  he  will ;  without  making  protestation  to 
sue  in  nature  of  any  writ ;  then  the  tenant  shall  have  the  view, 
&c. ;  and  if  the  partus  plead  to  judgment,  the  judgment  shall 
be  given  by  the  recorder;  but  no  damages,  by  the  custom  of 
the  city,  are  recoverable  in  any  such  writ  of  right  patent. 

In  the  Hustings  of  common  pleas  are  pleadable,  writs  ex  gravi 
querela,  writs  of  gavelet,  of  dower,  waste,  &c. ;  also  writs  of 
exigent  are  taken  out  in  the  hustings;  and  at  the  fifth  hustings 
the  outlawries  are  awarded,  and  judgment  pronounced  by  the 
recorder. 

If  an  erroneous  judgment  is  given  in  the  hustings,  the  patty 
grieved  may  sue  a  commission  out  of  Chancery,  directed  to  cer- 
tain persons  to  examine  the  record,  and  thereupon  do  right. 
1  AW.  Abr.  745. — See  farther  the  Privilegia  Londini ;  and 
this  Diet,  tit,  London. 

Court  of  King's  Bench.    See  King's  Bench. 

Court  of  the  Duchy  or  Lancaster.  See  tit.  Chan- 
cellor of  the  Dutchy,  fyc. 

Court  Leet;  or  Leet. 

The  word  Led  is  not  to  be  found  either  in  the  Saxon  law,  or 
in  Gl anvil,  Br  acton,  Br  it ton ,  Ft  eta,  or  the  Mirror,  our  most 
ancient  law  writers:  nor  in  any  statute  prior  to  stat.  27  Ed.  3. 
c.  28.  though  it  is  allowed  to  occur  in  the  Conqueror's  charter 
for  the  foundation  of  Battle  Abbey,  and  not  unfrequently  in 
Domesday  Book,  Spefai.  in  Etta.  It  seems  to  be  derived  from 
the  Saxon,  leod,  plebs  ;  and  to  mean  the  populi  curia,  or  folk- 
mote,  as  the  sheriff1  s  tourn  or  Leet  of  the  county  fat  least) 
appears  to  have  been  once  actually  called  (see  Spelman  in  verb. 
Folkmote),  in  contradiction,  perhaps,  to  the  Halmotc,  or  Court 
Baron,  which  consisted  of  the  free  tenants  only,  who  being  few 
in  number,  might  conveniently  assemble  in  the  lord's  hall  ; 
whereas  the  Leet,  which  required  the  attendance  of  all  the 
resiants,  within  the  particular  hundred,  lordship,  or  manor,  and 
concerned  the  administration  of  public  justue,  was  usually  held 
in  the  open  air.  Spelman  in  verb.  Mallobergium.  According 
to  Hawkins  (Leach's  Hawk.  P.  C.  ii.  112.  which  see)  a  Court 
Leet  is  a  court  of  record,  having  the  same  jurisdiction  within 
some  particular  precinct  which  the  sheriff's  tourn  hath  in  the 
county.    See  also  4  Comm.  27 3. 

The  view  of  frank-pledge,  visits  franciplegii,  means  the  ex- 
amination or  survey  of  the  free-pledges,  of  which  every  man, 
not  particularly  privileged,  was  anciently  obliged  to  have  nine, 
who  were  bound  that  be  should  be  always  forthcoming  to 
ansuTer  any  complaint.  The  better  to  understand  this,  we  are 
to  be  informed,  that  the  kingdom  being  divided  by  King 
Alfred  into  counties  or  shires,  and  each  county  into  hundreds, 
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and  each  hundred  into  tithing*,  each  tithing  containing  ten 
families  or  households ;  the  heads  of  these  families  were  reci- 
procally hound  and  responsible  for  each  other ,*  so  that,  in  fact, 
of  every  ten  householders  throughout  the  kingdom,  each  man 
had  nine  pledges  or  sureties  fur  his  good  behaviour. 

Leet  is  also  a  word  used  for  a  law -day,  in  several  of  our 
ancient  statutes.    See  Dt/er^  ,'iO.  b. 

That  the  leet  is  the  most  ancient  court  in  the  land  for  cri- 
minal matters,  (the  court  baron  being  of  no  less  antiquity  in 
civil),  has  been  pronounced  by  the  highest  legal  authority. 

7  //■  6\  12,  6 ;  1  Roll.  Rep.  73.  For  though  we  do  not  meet 
with  the  word  among  the  Sa.ums,  there  can  be  no  doubt  of 
the  existence  of  the  thing. 

Lord  Mansfield  states  that  this  court  was  coeval  with  the 
establishment  of  the  Saxons  here,  and  its  activity  "marked 
very  visibly  both  amongst  the  Saxons  and  the  Danes.1'  3  Burr. 
I860,  In  those  times  whoever  possessed  a  vill  or  territory, 
with  the  liberties  of  soc,  sac,  &c.  (a  long  string  of  barbarous 
words)  was  the  lord  of  a  manor,  had  a  court  leet,  court  baron, 
and,  in  a  word,  every  privilege  which  it  seems  to  have  been 
possible  for  the  monarch  to  bestow,  or  for  the  subject  to  acquire. 
See  Spelman  in  verb,  Manerium. 

The  leet  is  a  court  of  record  for  the  cognizance  of  criminal 
matters,  or  pleas  of  the  crown,  and  necessarily  belongs  to  the 
king ;  though  a  subject,  usually  the  lord  of  a  manor,  may  be 
and  is  entitled  to  the  profits,  consisting  of  the  essoign  pence, 
tines,  and  amerciaments. 

It  is  held  before  the  steward  (or  was,  in  ancient  times, 
before  the  bailiff)  of  the  lord.  Mirror,  passim  :  Finch's  Lam, 
248.  Sec  also  KennetCs  P.  A  319,  This  officer,  who  should 
be  a  barrister  of  learning  and  ability,  is  a  judge  of  record,  may 
take  recognizance  of  the  peace,  may  fine,  imprison,  and,  in  a 
word,  as  to  things  to  which  bis  power  extends,  hath  equal 
power  with  the  justices  of  the  bench.  By  stat.  1  Jac.  1.  c.  5. 
he  is  prohibited  from  taking  to  the  value  of  VZd.  for  his  own 
use,  by  colour  of  any  grant  of  the  profits  of  this  court. 

The  court  is  held  sometimes  once,  sometimes  thrice,  but 
most  commonly  twice  in  the  year ;  that  is,  within  a  month 
after  Easter,  and  a  month  after  Michaelmas ;  and  cannot, 
unless  by  adjournment,  be  held  at  any  time  not  warranted  by 
ancient  usage.  See  Mag.  Char.  c.  35,  and  Spelman  in  v. 
Lela  ;  according  to  whom  this  court  should  be  held  regularly 
only  once  a  year,  though  sometimes,  by  custom,  twice,  when  it 
is  railed  residuum  leke.  As  to  the  place  in  which  it.  is  held, 
that,  it  has  been  said,  may  be  any  where  within  the  precinct. 

8  H.  7*  3  •  Given  >  35*  But,  more  strictly  speaking,  ought  to 
be  certain  and  accustomed.    RadaWs  Entries,  151, 

All  persons  above  the  age  of  twelve  years,  and  under  sixty, 
except  peers,  clerks,  women,  and  aliens,  rcsiant  within  the 
district,  whether  masters  or  servants,  owe  personal  suit  and 
attendance  to  this  court,  and  ought  to  be  here  sworn  to  their 
fealty  and  allegiance.  2  Inst.  120,  121.  And  here  also,  by 
immemorial  usage  and  of  common  right,  that  most,  ancient 
constitutional  officer,  the  constable  (4  Inst.  265.),  and  sometimes 
by  prescription  the  mayor  of  a  borough  (see  stat,  2  G,  L  c4.), 
are  elected  and  sworn.  A  custom  for  a  steward  of  a  court 
leet  to  nominate  certain  persons  to  the  bailiff  to  be  summoned 
on  the  jury,  is  good.    2  Bam.  c?  Cres.  54. 

The  general  jurisdiction  of  the  court  extends  to  all  crimes, 
offences,  and  misdemeanors,  at  the  common  law,  as  well  as 
to  several  others  which  have  been  subjected  to  it  by  act  of 
parliament.  These  are  inquired  after  by  a  body  of  the' suitors, 
elected,  sworn,  and  charged,  for  that  purpose,  who  must  not 
be  less  than  twelve,  nor  more  than  twenty-three ;  and  who,  in 
some  manors,  continue  in  office  for  a  whole  year,  while  in  others 
they  are  sworn  and  discharged  in  the  course  of  a  day.  What- 
ever they  find  they  present  to  the  steward,  who,  if  the  offence 
be  treason  or  felony,  must  return  the  presentment  (in  these 
cases  called  an  indictment)  to  the  kings  justices  of  oyer  and 
terminer,  and  gaol  delivery.  See  stats.  JV.  2.  c.  13:  1  Ed.  3.st.Q. 
c.  17«    In  all  other  cases  he  has  power,  upon  the  complaint  of 


any  party  grieved,  or  upon  suspicion  of  the  concealment  of  any 
offence,  to  cause  an  immediate  inquiry  into  the  truth  of  the 
matter,  by  another  jury.  See  stats.  33  H.  8.  c.  G.  and  I  jgfe 
c.  17-  §  10.  But  the  presentment,  being  received,  and  the  day 
passed,  shall  be  held  true,  and  unless  it  concern  the  party's 
freehold,  shall  not  be  shaken  or  questioned  by  any  tribunal 
whatever.  Hale,  P.  C.  153.  5:  Leaclis  Hawk.  P.  C.  ii.  Hi, 
112:  and  11  Co.  44.  Upon  every  presentment  of  thejurv 
retained  by  the  court,  an  amerciament  follows  of  course,  which 
is  afterwards  assessed  in  open  court  agreeable  to  Ma*na 
Chart  a  f  c.  14.  by  the  pares  curias \  that  is,  the  peers  or  equals 
of  the  delinquent ;  and  ajfeered  or  reduced  to  a  precise  sum, 
by  two  or  more  suitors,  sworn  to  be  impartial.  8  Rep.  39, 
See  also  StaL  W.  1.  c.  6,  And  that  these  statutes  were  in  this 
particular  but  in  affirmation  of  the  common  law,  see  8  Rep, 
39.  b. :  2  Inst:  27.  The  amerciaments  thus  ascertained  are 
then  estreated  (or  extracted)  from  the  roll  or  book  in  which 
the  proceedings  are  recorded,  and  levied  by  the  bailiff  by 
distress  and  sale  of  the  party's  goods  (8  Rep.  41.),  by  virtue  of 
a  warrant  from  the  steward  to  that  effect,  or  may  be  recovered 
by  other  means,  as  by  a  process  of  levari  facias  (Hardr,  471,), 
or  action  of  debt.  Bull.  N.  P.  167*  No  crime  in  those  remote 
ages  appears  to  have  been  punished  by  death,  unless  it  were 
open  theft,  where  the  offender  is  taken  with  the  mainour,  that 
Is,  with  the  thing  stolen  upon  him  ;  and  of  this  crime,  and 
this  only,  the  cognizance  did  not  belong  to  the  leet.  All  other 
offences,  of  what  nature  or  degree  soever,  subjected  the  party 
to  mulct  or  pecuniary  fine,  which  was  in  many  cases  deter- 
mined and  fixed.  This  pecuniary  composition,  with  respect  to 
certain  capital  offences,  wTas  abrogated,  and  the  punishment  of 
deatli  substituted  in  its  place,  bv  King  Henry  I.  Spelman  in 
v.  Felo:  IVilh  inr,  LL.  Sax.  30  i. 

It  is  not  improbable  that  the  distinction  of  indictments  for 
felonies,  and  presentments  of  inferior  offences,  owes  its  origin 
to  the  above  measure. 

It  has  been  said,  that  by  the  clause  nullus  vicccomes,  &e.  in 
the  Great  Charter,  c.  17*  the  jurisdiction  of  the  leet  was 
abridged,  and  its  power  to  hear  and  determine  taken  away ; 
but  this  has  been  said  and  repeated  without  due  attention 
either  to  the  nature  and  constitution  of  the  court,  or  to  the 
law  of  the  time.  No  offence,  it  is  well  known,  is  at  this  day, 
or,  for  aught  that  appears^  ever  was,  heard  and  determined  in 
the  leet  (nor,  before  the  period  referred  to,  by  any  other 
criminal  court  in  the  kingdom),  otherwise  than  upon  the  pre- 
sentment of  twelve  men,  or  what  we  now  call  in  most  courts 
the  grand  jury.  This  presentment,  as  has  been  already  ob- 
served, found  and  established  the  fact  ;  and  judgment,  whether 
of  misericordia,  mutilation,  or  death,  followed  as  an  incident 
or  matter  of  course,  precisely,  indeed,  as  the  punishment  does 
at  this  day  on  the  verdict  for  the  king  of  the  petty  jury.  In 
fact,  therefore,  the  jurisdiction  of  the  leet  was  not  in  the  least 
abridged  or  affected  by  that  charter,-  nor  is  it  at  all  probable  that 
the  barons  would  either  seek  or  suffer  the  diminution  of  their  own 
privileges,  of  which,  on  the  contrary,  there  is  an  express  saving. 

That  this  court  has  no  power  to  inquire  of  the  death  of  a 
man,  or  of  a  rape,  is  a  more  ancient,  but  not  less  erroneous 
opinion.  The  contrary  is  most  directly  and  expressly  held  in 
the  Statu!  urn  Wallim,  in  Brit  ton,  Fleta,  the  Mirror,  and  the 
stat.  of  18  Ed.  2.  (which  statute,  though  it  enumerates  certain 
particulars  of  the  jurisdiction  of  the  leet,  does  not  confine  it  to 
them  only);  all  much  older  and  better  authorities  th$Q-  ™ 
Book  of  Assizes,  41  Ed.  3.  p.  40.  in  which  that  opinion  first 
appears. 

The  steward  of  a  leet  may  award  to  prison  persons  either 
indicted  or  accused  of  felony  before  him,  or  guilty  of  any 
contempt  in  the  face  of  the  court.  Stat.  Westm*  2.  c  13. 
which,  however,  seems  to  apply  onhj  to  the  sheriff's  toum.  See 
Cromp.  J.  P.  92.  b.:  Ow.  113.  'A  steward  of  a  court  leet 
having  told  W.  H.  that  he  was  a  rcsiant,  who  replied  he  bed. 
thereupon  the  steward  fined  him  20/.,  and  adjudged  good,  with- 
out a  prescription  so  to  do ;  and  debt  lies  for  the  fine.    3  ofl/** 
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33.  In  a  presentment  in  a  court  leet,  it  is  not  necessary  to 
show  how  or  by  what  right  the  court  is  held.    1  Salk.  200. 

By  ]  (vulgo  2)  Jac.  I.  c.  5.  stewards  of  courts  leet  and 
courts  baron  guilty  of  extortion  shall  forfeit  40/.,  and  be  inca- 
pacitated. 

See  farther,  for  the  whole  of  this  subject,  Com.  Dig.  tit.  Leet. 

The  court  leet  has  now  been  for  a  long  time  in  a  declining 
way  ;  its  business,  as  well  as  that  of  the  tourn,  having  for  the 
most  part  gradually  devolved  on  the  quarter  sessions.  See 
4  Comm.  2?4  :  3  Burr.  1864, 

This  last  circumstance  is  very  pathetically  lamented  by  the 
ingenious  author  from  whom  the  above  account  of  the  court 
leet  is  principally  drawn,  and  to  whom  the  editor  of  the  present 
work  is  indebted  for  much  of  the  information  under  tit.  Con- 
stable* How  far  the  restoration  of  the  power  of  the  court  leet 
in  the  present  extensive  deluge  of  crimes  is  advisable  or  not,  is 
a  question  not  to  be  determined  in  the  compass  here  allotted  to 
the  subject.  Every  one  desirous  of  being  accurately  informed 
of  the  foundations  of  the  English  law  will  wish  that  the  learned 
author,  from  whom  the  above  extracts  have  been  made,  would 
spend  his  time  rather  in  examining  the  ancient  than  condemn- 
ing the  present  state  of  our  jurisprudence.  For  the  former 
task  he  is  eminently  qualified ;  the  latter  is  only  worthy  of 
inferior  talents. 

Court  of  Marshalsea,  Curia  Palatii.~\  A  court  of  record 
to  hear  and  determine  causes  between  the  servants  of  the  king's 
household  and  others  within  the  verge;  and  hath  jurisdiction 
of  all  matters  within  the  verge  of  the  court,  and  of  pleas  of 
trespass,  where  either  party  is  of  the  king's  family,  and  of  all 
other  actions  personal,  wherein  both  parties  are  the  king's  ser- 
vants; and  this  is  the  original  jurisdiction  of  the  Court  of 
Marshal  sea.  1  Bulst.  211.  Hut  the  Curia  Paint  ii}  erected  by 
King  Charles  I.,  by  letters-patent,  in  the  ()th  year  of  his  reign; 
and  made  a  court  of  record,  hath  power  to  try  all  personal 
actions,  as  debt,  trespass,  slander,  trover,  actions  on  the  case., 
&c.,  between  party  and  party,  the  liberty  whereof  extends 
twelve  miles  about  Whitehall,  Stat.  13  R.  2.  st.  I,c3.  Which 
jurisdiction  was  confirmed  by  King  Charles  II. 

The  judges  of  this  court  are  the  steward  of  the  king's  house- 
bote!* and  knight  marshal  for  the  time  being,  and  the  steward 
of  the  court,  or  his  deputy,  being  alwavs  a  lawver.  Crompt. 
Jurisd.  102  :  Kitch,  199*        2  Inst*  548. 

This  court  is  kept  once  a- week  in  South wark  ;  and  the  pro- 
ceedings here  are  either  by  capias  or  attachment,  which  is  to 
be  served  on  the  defendant  by  one  of  the  knight-marshal's  men, 
who  takes  bond  with  sureties  for  his  appearance  at  the  next 
court ;  upon  which  appearance  he  must  give  hail  to  answer  the 
determination  of  the  court;  and  the  next  court  after  the  bail 
is  taken  the  plain  till"  is  to  declare  and  set  forth  the  cause  of  his 
action,  and  afterwards  proceed  to  issue  and  trial  by  a  jury,  ac- 
cording to  the  custom  of  the  common  law  courts.  If  a  cause  is 
of  importance,  it  is  usually  removed  into  B,  R.  or  C.  H.  by  an 
habeas  corpus  cum  causa;  otherwise,  causes  are  here  brought 
to  trial  in  four  or  five  court-days.  The  inferior  business  of 
this  court  hath  of  late  years  been  much  reduced  by  the  new 
courts  of  conscience  in  and  near  London,  for  which  the  four 
counsel  belonging  to  the  court  were  indemnified  by  salaries 
during  their  lives,  by  stat.  23  G.  2.  c  2?. 

By  stat.  28  Ed.  1.  c-  3.  the  steward  and  marshal  of  the  king's 
house  are  not  to  hold  plea  of  freehold,  &e.  Error  in  the 
Marshalsea  Court  may  be  removed  into  the  King's  Bench. 
Stat.  5  Ed.  3.  st.  2.  c.  3.  And  the  fees  of  the  Marshalsea  are 
limited  by  the  stat.  2  H.  4.  c  23.  This  Marshalsea  is  that  of 
the  household  ;  not  the  King's  Marshalsea,  which  belongs  to 
the  King's  Bench.  See  Court  of  the  Lord  Steward,  §c. 
Court  Martial. 

Curia  Martiulis\]  A  court  for  trying  and  punishing  the 
military  offences  of  officers  and  soldiers. 


I.  Of  the  Origin 
11.  Of  the  Jttrisdictio, 
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Courts  Martial. 


I.  Of  the  Origin  of  Courts  Martial. — Though  the  authority 
of  the  Court  of  Chivalry,  with  regard  to  matters  of  war,  &e., 
both  within  and  without  the  realm,  not  determinable  by  the 
general  municipal  law,  was  first  established  by  the  common 
law,  and  afterwards  confirmed  by  several  statutes;  and  was 
never  objected  to,  even  in  criminal  crises,  till  the  post  of  high 
constable  was  laid  aside  (see  tits,  ('oust able,  Court  of  Chivaln/)  ; 
yet  we  find  its  jurisdiction  encroached  upon  much  earlier;  for 
by  the  stat.  18  H.  6.  c.  19-  desertion  from  the  king's  army  was 
made  felony,  and  by  stats.  7  H*  I.e.  I.  3  //.  8.  c.  5.  benefit  of 
clergy  is  taken  away,  and  authority  given  to  justices  of  peace 
to  inquire  thereof,  and  hear  and  determine  the  same.  Aral 
Rapin  quotes  an  instance  of  Hen.  VII.  having  ordered  those 
|  accused  of  holding  intelligence  with  the  enemy  after  the  battle 
of  Stoke,  1487,  to  be  tried  by  commissioners  of  his  own 
appointing,  or  by  courts  martial,  according  to  the  martial  law  ; 
instead  of  the  usual  court  of  justice,  which  was  not  so  favour- 
able to  his  design  of  punishing  them  only  by  fines.  This, 
however,  seems  to  have  been  an  avaricious,  arbitrary,  and  illegal 
exertion  of  power,  not  authorised  by  any  law  of  the  land. 

From  the  time  that  the  Court  of  Chivalry  was  abridged  of 
its  criminal  jurisdiction  by  the  suppression  of  the  post  of  high 
constable  until  the  Revolution,  there  appears  to  have  been  no 
regular  established  court  for  the  administration  of  martial  law. 
For  although  the  Court  of  Chivalry  still  continued  to  be  held 
from  time  to  time  by  the  earl  marshal.,  its  authority  extended 
only  to  civil  matters;  and  notwithstanding  desertion  was  by 
stat.  2  and  3  Ed.  6.  c.  2.  made  felony  without  benefit  of  clergy, 
and  other  military  crimes  were  made  punishable  by  tines,  im- 
prisonment, &c,  and  by  stat.  3[)  KHz.  c.  17*  idle  and  wandering 
soldiers  and  mariners  were  to  be  reputed  as  felons,  and  to 
suffer,  as  in  cases  of  felony,  without  benefit  of  clergy  (with 
some  exceptions);  and  the  justices  of  assize  and  gaol-delivery 
were  to  hear  and  determine  these  offences  *  yet  there  are  in- 
stances during  this  period  of  other  courts  being  erected  for  the 
administration  of  martial  law,  and  not  only  military  persons 
made  subject  to  it,  but  many  others  punished  thereby  ;  some 
entirely  at  the  discretion  of  the  crown,  and  others  by  appoint- 
ment of  the  parliament  only;  and  it  was  a  circumstance  of 
nearly  a  similar  nature  that  occasioned  the  enacting  the  Peti- 
tion of  Right  j  SC.  I.  c.  1.  one  clause  of  which  was,  that  the 
commissions  for  proceeding  by  martial  law  should  be  dissolved 
and  annulled,  and  no  such  commission  be  issued  for  the  future. 

Though  undoubtedly  these  commissions  were  illegal,  yet  the 
necessity  of  subordination  in  the  army,  and  the  impossibility  of 
establishing  that  subordination  without  martial  law,  soon 
became  apparent,  and  the  two  houses  of  parliament,  in  the 
beginning  of  their  rebellion  against  Charles  I.  passed  an  ordi~ 
nance,  appointing  commissioners  to  execute  martial  law  ;  wliich 
was  certainly  at  least  as  unconstitutional  an  act  without  the 
assent  of  the  king  as  any  proceedings  of  his  had  been  without 
consent  of  parliament.  So  true  is  it  that  necessity  has  no  law5 
and  that  usurped  power  is  always  obliged  to  have  recourse  to 
means  to  support  itself  at  least  as  severe  as,  and  generally  more 
violent  than,  those  which  it  previously  condemns  in  a  lawful 
government,  which  it  may  for  a  while  succeed  in  overturning, 
on  false  and  specious  pretexts  of  undefined  liberty. 

This  ordinance  was  passed  in  1()44,  and  afterwards  renewed 
by  the  parliament ;  and  in  process  of  time  adopted  as  a  model 
for  the  Mutiny  Act  passed  after  the  Revolution  :  as  many 
other  regulations  made  during  the  powerful,  but  tyrannical, 
usurpation  of  sovereign  authority,  wrere  afterwards  modified  to 
the  true  genius  of  the  British  constitution. 

At  the  restoration,  one  of  the  first  steps  taken  by  the  parlia- 
ment was  to  disband  the  army,  and  to  regulate  the  militia, 
among  whom  a  military  subordination  was  established  whenever 
they  were  drawTn  out,  and  fines  and  imprisonments  imposed  on 
them  for  particular  delinquencies.    See  tit.  Militia. 

Charles  II.,  howrever,  kept  up  5,000  regular  troops,  for 
guards  and  garrisons,  by  his  own  authority  ;  which  his  suc- 
cessor, James  II.,  by  degrees  increased  to  30,000,  and  more 
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numerous  armies  were  occasionally  raised  by  authority  of  par- 
liament ;  yet  we  find  no  statute  tor  the  government  of  these 
iroops.  nor  was  it  till  after  the  Revolution  that  a  regular  aet  of 
the  whole  legislature  passed  for  punishing  mutiny  and  de- 
sertion, &c.>  by  courts  martiaL 

Tins  act  was  first  occasioned  by  a  mutiny,  in  a  body  of 
English  and  Scotch  troops,  upon  their  being  ordered  to  Holland, 
to  replace  some  of  the  Dutch  troops  which  Will.  Ill,  hud 
brought  over  with  him,  and  intended  to  keep  in  England. 
The  king  immediately  communicated  this  event  to  the  parlia- 
ment, who  readily  agreed  to  give  their  sanction  to  punish  the 
nfUmdcrs  ;  and  on  the  :h\  April,  lfiSt)  (1  ff\,\-  A/.),  passed  an 
aet  for  punishing  mutiny  and  desertion,  See...  which  wasi  to  con- 
tinue in  force  only  until  November  following.  It  was,  how- 
ever, renewed  again  in  January,  and  has,  with  the  interruption 
of  about  three  years  only,  from  April,  1()98,  to  February ,  1701, 
been  annually  renewed  ever  since,  with  some  occasional  altera- 
tions and  amendments,  as  well  in  times  of  peace  as  war. 

II-  Of  the  Jurisdiction  of  Courts  Martial. — Martial  law,  as 
formerly  exercised  at  the  discretion  of  the  crown,  and  too  often 
made  subservient  to  bad  purposes,  justly  became  obnoxious  to 
the  people  ;  and  not  only  the  propriety,  but  the  legality,  of  its 
being  executed  in  times  of  peace,  has  been  absolutely  denied. 
It  is  laid  down  (3  Inst.  52.)  that  if  a  lieutenant  or  other,  that 
hath  commission  of  martial  law,  doth  in  time  of  peace 
hang  or  otherwise  execute  any  man  by  colour  of  martial  law, 
this  is  murder,  for  it  is  against  Magna  Char  la.  And  Hale 
(Hist,  C.  L.  c.  2.)  declares  martial  law  to  be,  in  reality,  no 
law,  but  something  indulged  rather  than  allowed  as  law  ;  that 
the  necessity  of  order  and  discipline  is  the  only  thing  which 
can  give  it  countenance,  and  therefore  it  ought  not  to  be  per- 
mitted in  time  of  peace,  when  the  king's  courts  are  open  for 
all  persons  to  receive  justice  according  to  the  laws  of  the  land  ; 
and  if  a  court  martial  put  a  man  to  (h  ath  in  time  of  peace,  the 
officers:  are  guilty  of  murder.    See  H.  P*  C  46. 

As  future  exigencies,  however,  have  arisen  in  the  state,  it 
has  become  necessary  to  alter  and  amend  the  old  laws,  and 
enact  new  ones ;  and,  since  the  custom  of  keeping  up  standing 
armies  in  time  of  peace  as  well  as  war  has  become  prevalent 
and  general  throughout  Europe  (a  custom,  as  it  seems,  origin- 
ally introduced  by  Charles  VII.  of  France  about  144.5),  the 
legislature  of  Great  Britain  has  also  judged  it  necessary,  for 
the  safety  of  the  kingdom,  the  defence  of  its  possessions,  and 
the  balance  of  power  in  Europe  (as  the  preamble  to  the 
Mutiny  Act  expresses  it),  to  maintain,  even  in  times  of  peace, 
a  standing  body  of  troops;  and  to  authorise  the  exercise  of 
martial  law  among  thein. 

A  proper  distinction  then  should  he  made  between  martial 
law,  as  formerly  executed,  entirely  at  the  discretion  of  the 
crown,  and  unbounded  in  its  authority,  either  as  to  persons  or 
crimes,  and  that  at  present  established,  which  is  limited  with 
regard  to  both.  Courts  martial  are  at  present  held  by  the 
same  authority  as  the  other  courts  of  judicature  of  this  king- 
dom ;  and  the  king  (or  his  generals,  when  empowered  to  ap- 
point them)  has  the  same  prerogative  of  moderating  the  rigour 
of  the  law,  and  pardoning  and  remitting  punishments,  as  in 
other  cases ;  but  he  can  no  more  add  to,  nor  alter  the  sentence 
of  a  court  martial,  than  he  can  a  judgment  given  in  the  courts 
of  law.  Martial  law  is  now  exercised  within  its  proper  limits, 
by  the  advice  and  concurrence  of  parliament,  and  the  con- 
demnation of  criminals  by  courts  martial  acting  under  such 
authority,  cannot  be  regarded  as  illegal,  or  contrary  to  Magna 
Charta;  since,  during  the  existence  of  the  statute  by  which 
these  courts  are  held,  martial  law7,  so  modified  and  restrained,  is 
as  much  part  of  the  law  of  the  laud  as  Magna  Charta  itself. 

Courts  martial  being  established  in  this  country  by  positive 
law,  their  proceedings,  and  the  relation  in  which  they  stand  to 
the  courts  of  Westminster-hall,  must  depend  upon  the  same 
rules  with  all  other  courts  which  are  instituted,  and  have  par- 
ticular powers  given  them,  and  whose  acts,  therefore,  may  be* 


come  the  subject  of  application  to  the  courts  of  Westminster 
for  a  prohibition.    2  II.  Blackst.  100. 

Courts  martial  are  bound  by  the  same  rules  and  principles  of 
evidence  as  the  courts  of  law,  and  their  proceedings*  when  not 
otherwise  regulated  by  statute,  must  be  in  accordance  there- 
with. 1  East,  313. 

It  is  not  incidental  to  the  duty  of  the  office  of  a  commander- 
in-chief  of  a  squadron  to  hold  a  court  martial  on  an  inferior 
officer.    1  T  R.  493.  affirmed  hi  Dam.  Proc.  1  T.  II  784, 

If  a  superior  officer  imprisons  his  inferior  officer  for  disobe* 
dience  of  an  order  not  within  the  scope  of  military  authoritv 
he  is  liable  in  trespass,  although  there  has  been  a  trial  by  court- 
mart  ial  for  the  offence.    4  Taunt.  6j» 

Courts  martial  cannot  sit  before  eight  in  the  morning,  or 
after  three  in  the  afternoon,  except  in  cases  which  require  an 
immediate  example;  the  attendance,  therefore,  of  the  members 
does  not  exceed  seven  hours  at  a  time,  and  they  are  at  liberty 
to  adjourn  from  day  to  day  till  they  have  fully  considered  the 
matter  before  them ;  and  when  they  come  to  give  their  opinions, 
they  are  not  under  the  necessity  of  being  unanimous,  but  the 
prisoner  is  condemned  or  acquitted  by  a  majority  of  voices; 
except  in  cases  of  death,  where  nine  out  of  thirteen,  or  two- 
thirds,  if  there  be  more  than  thirteen  present,  must  concur  in 
opinion.    Articles  of  War y  §  15.  a.  8,  % 

As  to  general  courts  martial,  the  Mutiny  Act  and  Articles 
of  War  are  very  explicit,  both  as  to  the  number  they  shall  con- 
sist of,  and  the  rank  of  the  officers  who  are  to  compose  them. 

The  crimes  that  are  cognisable  by  a  court  martial,  as  repug- 
nant to  military  discipline,  are  pointed  out  by  the  Mutiny  Act 
and  Articles  of  War,  which  every  military  man  is,  or  ought  to 
he,  fully  acquainted  \vith,  and  therefore  not  necessary  to  be 
recited  here ;  and  as  to  other  crimes,  which  officers  and  soldiers 
being  guilty  of  arc  to  be  tried  for  in  the  ordinary  course  of 
law,  it  is  needless  to  enter  into  a  detail  of  them. 

By  the  last  article  in  the  code  of  military  laws,  courts  mar- 
tial are  authorised  to  take  cognizance  of  all  crimes  twt  capital, 
and  all  disorders  and  neglects  which  officers  and  soldiers  niav 
be  guilty  of,  to  the  prejudice  of  good  order  and  military  disci- 
pline, which  are  not  enumerated  in  the  preceding  art icles,  and 
punish  them  at  their  discretion.  Art.  if  War,  §20.  a.  3.  Upon 
the  authority  of  this  article  it  lias  been  too  much  the  custom 
in  the  army  to  try  soldiers  by  courts  martial  for  thefts,  and 
other  crimes  cognizable  before  the  courts  of  law.  Rut  it  seems 
questionable  whether  an  exception  might  not,  in  many  such 
cases,  be  made  to  their  jurisdiction;  for  the  Mutiny  Acts  and 
Articles  of  War,  §  11.  a.  1.  expressly  direct,  that  any  officer, 
non-commissioned  officer,  or  soldier,  who  shall  be  accused  of  any 
capital  crime,  violence,  or  offence,  against  the  person,  estate,  or 
property  of  any  of  his  majesty's  subjects,  punishable  by  the 
laws  of  the  land,  shall  be  delivered  over  to  the  civil  magistrate 
by  the  commanding  officer,  under  penalty  of  his  being  cashiered 
in  case  of  refusal.  There  was  formerly  an  article,  of  lute 
omitted,  particularly  authorizing  courts  martial  to  take  cogni- 
zance of  all  soldiers  accused  of  stealing  from  their  comrades. 

The  persons  liable  to  martial  law  are  likewise  enumerated  in 
the  act  and  the  articles.  The  latter  mention  only  officers,  sol- 
diers, and  persons  serving  with  the  armies  in  the  field ;  but 
Hale  and  others  are  of  opinion  that  aliens,  who  in  a  hostile 
manner  invade  the  kingdom,  whether  their  king  were  at  war  or 
peace  with  ours,  and  whether  they  come  by  themselves  or  in 
company  with  English  traitors,  cannot  be  punished  as  traitors, 
but  must  be  dealt  with  by  martial  law.  //■  P*  C.  cc.  10.  15: 
$  Inst.  1 1 .  This,  however,  means  martial  law  in  the  strict 
sense  of  the  word,  in  which  it  cannot  be  applied  to  proceedings 
under  the  Mutiny  Act,  and  which  kind  of  martial  law  is  un- 
known in  this  kingdom.  The  receiving  pay  as  a  soldier  sub- 
jects the  receiver  to  military  jurisdiction.  The  Court  of  C.  P- 
therefore  refused  to  grant  a  prohibition  to  prevent  the  execu- 
tion of  the  sentence  of  a  court  martial,  passed  against  one  who 
received  pay  as  a  soldier,  but  who  assumed  the  military'  charac- 
ter merely  for  the  purpose  of  recruiting,  in  the  usual  course  of 
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that  service ;  and  this  though  the  proceedings  of  the  court  mar 
tial  appeared,  in  some  instances,  to  be  erroneous.  Grant  v 
Sir  Char  las  Could,  2  II .  Black.  Hep.  69. 

Officers  on  half-pay  are  not  liable  to  trial  hv  court  martial 


See  opinions  of  the  judges:  Ms Arthur  on  Courts  Martial,  v.  I. 
iyf):  Barnes  Notes,  4.32.  Hut  it  is  otherwise  us  to  officers 
holding  brevet  commissions.    M' Arthur,  v.  1.  201. 

rl  he  Articles  of  War  in  a  few  cases  point  out  the  express 
sentence  to  be  passed  on  criminals,  without  any  alternative ;  in 
some  an  optional  power  is  given  of  punishing"  with  death,  or 
otherwise,  and  in  others  offenders  are  punished  at  the  discre- 
tion of  the  court,  omitting  the  word  death;  evidently  meaning 
thereby  to  exclude  the  power  of  punishing  capitally  in  such 
cases. 

In  cases  where  an  optional  power  is  vested  in  the  court  to 
punish  with  death  or  otherwise,  the  question  to  follow  that  of 
guilty  or  not  guilty  (upon  the  court,  or  the  majority  of  it,  de- 
claring for  the  former),  is  whether  or  not  the  prisoner  shall 
suiter  death?  If  two-thirds  of  the  court  do  not  concur  in  the 
affirmative,  the  votes  of  the  affirmants  are  considered  as  void. 
A  lesser  number  than  two- thirds  being,  as  was  before  said,  in- 
competent to  give  judgment  of  death,  another  question  becomes 
necessary  to  be  proposed  to  every  member,  what  punishment 
other  than  death  shall  the  prisoner  undergo?  And  each  mem- 
ber gives  his  voice,  de  novo,  on  this  question,  wherein  a  majority 
is  competent  to  determine. 

The  crimes  cognizable  by  a  court  martial  may  be  divided 
into  felonies  and  misdemeanors  ;  or,  more  properly,  into  capital 
offences,  and  offences  only  criminal,  and  not  capital  ;  and  if,  on 
the  evidence,  a  prisoner  does  not  appear  guilty  of  a  crime  of  so 
capital  a  nature  as  is  set  forth  in  the  charge,  the  court  may 
find  him  guilty  in  a  less  degree ;  but  they  cannot  declare  him 
guilty  of  a  mutiny,  or  any  other  distinct  crime  or  offence,  unless 
it  be  likewise  in  the  charge  given  against  him,  before  the  trial 
commences. 

By  stat.  37  G.  3.  c.  140.  his  majesty  is  enabled  more  easily 
and  effectually  to  grant  conditional  pardons  to  persons  under 
sentence  by  naval  courts  martial,  and  to  regulate  imprisonment 
under  such  sentences,  viz. 

By  §  I*  if  his  majesty  shall  extend  his  mercy  to  persons  liable 
to  death  by  the  sentence  of  a  naval  court  martial,  a  justice  of 
the  King's  Bench,  &c.  may,  on  notification  from  the  secretary 
of  state,  allow  the  benefit  of  such  conditional  pardon  as  if  it 
had  passed  under  the  Great  Seal,  and  shall  make  orders  ac- 
cordingly. 

The  justice  or  baron  allowing  the  pardon  shall  direct  the  noti- 
fication, and  order  it  to  be  tiled  with  the  clerk  of  the  crown  of 
the  Court  of  King's  Bench.  §  2.  Like  provisions  are  made 
w'ith  respect  to  the  army  by  the  annual  Mutiny  Acts. 

The  judgments  of  courts  martial,  besides  being  open  to  the 
disapprobation  of  the  king,  or  his  commanders  in  chief,  are 
liable,  like  those  of  other  courts,  to  be  taken  cognizance  of,  and 

the  members  punished,  for  illegal  proceeding;  for  the  Court  of   not  of  his  person  in  the  same  fair.  Moor.  Ca.  8*34.    The  steward 


It  is  enacted  by  the  Mutiny  Acts  that  no  officer  or  soldier, 
being  acquitted  or  convicted  of  any  offence,  shall  be  liable  to  be 
tried  a  second  time  by  the  same  or  any  other  court  martial  for 
the  same  offence,  unless  in  the  case  of  an  appeal  from  a  regi- 
mental to  a  general  court  martial ;  and  by  the  Articles  of  War, 
(i  If  upon  a  second  hearing  the  appeal  shall  appear  to  be  vexa- 
tious and  groundless,  the  person  so  appealing  shall  be  punished 
at  the  discretion  of  the  general  court  martial."  No  sentence 
given  by  any  court  martial,  and  signed  by  the  president,  is 
liable  to  be  revised  more  than  once ;  and  this  may  be  rather 
deemed  an  appeal  to  the  same  court  than  a  new  trial,  since  in 
this  case  the  same  persons  only  are  to  re-consider  what  they 
have  already  done,  without  any  new  judges  being  added  to 
them,  or  any  new  witnesses  produced. 

A  distinction  is  made  in  the  oath  taken  by  the  president  and 
members  of  a  court  martial,  and  that  of  the  judge  advocate. 
1  he  former  are  sworn  not  only  to  conceal  the  vote  or  opinion 
of  each  particular  member,  but  also  the  sentence  of  the  court, 
until  it  shall  be  approved  by  his  majesty,  or  by  some  person  duly 
authorised  by  him  ;  the  latter  is  only  sworn  not  to  divulge  the 
opinion  of  any  particular  member  of  the  court  martial.  Wit- 
nesses summoned  to  court  martial  are  liable  to  attachment  for 
non-attendance.   See  Mutiny  Act,  7  and  8  G.  4.  c.  4.  §  28. 

For  farther  particulars,  see  Adyes  Treatise  an  Courts  Mar- 
tial, from  whence  most  of  the  above  is  abridged.  See  also  this 
Diet.  tit.  Soldiers.  And,  as  to  naval  courts  martial,  tit.  Navy. 
See  also  M<  Arthur  on  Courts  Martial,  2d  ed.  180,5. 

Court  of  Tie  powder.  Curia  pedis  pulverisati^  Is  a  court 
held  in  fairs,  to  do  justice  to  buyers  and  sellers,  and  for  redress 
of  disorders  committed  in  them  ;  so  called  because  they  are  must 
usual  in  summer,  when  the  suitors  to  the  court  have  dusty 
feet ;  and  from  the  expedition  in  hearing  causes  proper  there- 
unto, before  the  dust  goes  off  the  feet  of  the  plaintiffs  and  de- 
fendants. 4  lust.  272.  Or  from  pied  pouldreaux,  a  pedlar, 
Barrington  Anc.  stats.  337-  It  is  a  court  of  record  incident  to 
every  fair,  and  to  be  held  only  during  the  time  that  the  fair  is 
kept.  Doet.  cy  Stud,  c  5.  As  to  the  jurisdiction,  the  cause  of 
action  for  contract,  slander,  &c.  must  arise  in  the  fair  or 
market,  and  not  before  at  any  former  fair,  nor  after  the  fair: 
it  is  to  be  for  some  matter  concerning  the  same  fair  or  market, 
and  must  be  done,  complained  of,  heard  and  determined  the 
same  day.  Also  the  plaintiff  must  make  oath  that  the  con- 
tract, &c.  was  within  the  jurisdiction  and  time  of  the  fair.  See 
stats.  17  Ed.  4.  c.  2  :  1  Rich.  3.  c.  6. 

The  Court  of  Piepowder  may  hold  a  plea  of  a  sum  above  40s., 
and  it  is  said,  judgment  may  be  given  at  another  fair,  at  a 
court  held  there,  and  a  writ  of  error  lies  upon  a  judgment 
given.  Dyer>  133:  F*  N.  B.  18.  This  court  may  not  meddle 
with  any  thing  done  in  a  market  without  a  special  custom  for 
it,  but  for  what  is  done  in  a  jair  only  ;  and  not  there  for  slan- 
derous words,  unless  they  concern  matters  of  contract  in  the 
Jair;  as  where  it  is  for  slandering  the  ?vares  of  another,  and 


King's  Bench,  being  the  supreme  court  of  common  law,  hath 
not  only  power  to  reverse  erroneous  judgments  given  by  infe- 
rior courts,  but  also  to  punish  all  inferior  magistrates,  and  all 
officers  of  justice,  for  all  wilful  and  corrupt  abuses  of  authority 
against  the  known,  obvious,  and  common  principles  of  justice. 
2 Hawk.  P.  C.  c.  3.  §10;  c.  27.  §22.  The  Mutiny  Act 
directs  that  every  action  against  any  member  or  minister  of  a 
court  martial,  in  respect  to  any  sentence,  shall  be  brought  in 
some  of  the  courts  of  record  at  Westminster,  &c.  §  63.  And 
there  have  been  many  instances  of  actions  of  this  nature  in 
West  minster- hall.  See  Navy,  III*  ad  Jin  em.  An  officer  on  a 
court  martial,  however,  is  not  liable  to  be  punished  for  mere 
mistakes  which  an  honest  well-meaning  man  may  innocently 
fall  into  ;  and  if  the  plaintiff  or  prosecutor  becomes  nonsuited, 
or  the  defendant  has  a  verdict,  he  shall  recover  treble  costs. 
Mulim/  Act,  §  62.  There  is  also  another  tribunal  before  which 
the  proceedings  of  courts  martial  are  liable  to  censure  at  least, 
namely,  the  House  of  Commons, 
vox..  1. 


before  whom  the  court  is  held  is  the  judge,  and  the  trial  is  by 
merchants  and  traders  in  the  fair;  and  the  judgment  against 
the  defendant  shall  be  quod  amercietur*  If  the  steward  pro- 
ceeds contrary  to  the  stat.  17  Ed,  k  c.  2.  he  shall  forfeit  M. 

From  this  court  a  writ  of  error  lies,  in  the  nature  of  an  ap- 
peal to  the  courts  at  Westminster.  Cro.  Eliz.  773-  And  those 
courts  are  now  bound  by  the  stat.  1 9  G.  3.  c.  70.  to  issue  writs 
of  execution  in  aid  of  its  process,  after  judgment,  where  the 
person  or  effects  of  the  defendant  are  not  within  the  limits  of 
this  inferior  jurisdiction-    See  Piepowder. 

Court  ok  Requests,  Curia  Requi$iiionum.~\    Was  a  court 
of  equity  of  the  same  nature  with  the  Court  of  Chancery,  but 
inferior  to  it,  principally  instituted  for  the  relief  of  such  peti- 
!  tioners  as  in  conscionable  cases  addressed  themselves  by  suppli- 
cation to  his  majesty.    Of  this  court  the  lord  privy  seal  was 
chief  judge,  assisted  by  the  master  of  requests;  and  it  hud 
beginning  about  the  9  tL  7*  according  to  Sir  Julius  C&sar's 
I  Tractate  on  this  subject;  though  Mr*  Gwyn,  in  his  Preface  to 
2  u 
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his  Readings,  saith  it  began  from  a  commission  first  granted  by 
King  Hen.  VIII. 

This  court  having  assumed  great  power  to  itself,  so  that  it 
became  burdensome,  Mfefa  OmO  40  and  41  Eliz.,  in  the  Court 
of  Common  Pleas  it  was  adjudged,  upon  solemn  argument,  that 
the  Court  of  Requests  was  no  court  of  judicature,  &c.  And  by 
the  stat.  16  and  1?  Car,  1-  ft  10.  it  was  taken  away.  4  Imt 
97.    See  tit.  Courts  of  Conscience. 

Court  of  Session  in  Scotland.  See  the  acts  48  6.  3. 
c.  iSf,  59  G.  3.  c.  45.  6  G.  4.  c.  120.  for  the  better  regula- 
tion of  this  court. 

Court  of  the  Loud  Steward  op  the  King's  House. 
The  lord  steward,  or,  in  his  absence,  the  treasurer  and  con- 
troller of  the  king's  house,  and  steward  of  the  Marshalsea, 
may  inquire  of,  hear,  and  determine  in  this  court  all  treasons, 
murders,  manslaughter,  bloodsheds,  and  other  malicious 
st  r ikings,  whereby  blond  shall  be  shed,  in  any  of  the  palaces 
and  houses  of  the  king  [or  within  the  limits,  I  e.  200  feet  from 
the  gate,  4  Comm.  ;  or  in  any  other  house  where  his 

royal  person  shall  abide.  And  this  jurisdiction  was  given  by 
the  stat.  S3  »*  8.  c.  \%  3  Inst.  140.  But  this  court  was  at 
first  intended  only  to  inquire  of  and  punish  felonies,  &c.  by  the 
kind's  servants,  against  any  lord  or  other  person  of  the  king's 
council.    3  II.  7.  c.  14.    See  4  Comm.  276'. 

CoUBTOP StaS-Chambe R ,  Curia  Camera?  Stcllata*.^  A  court 
of  very  ancient  original,  hut  new-modelled  by  stats.  3  H.  % 
c.  1.  21  H.  8.  c.  SO.  which  ordained,  That  the  lord  chancellor, 
treasurer,  and  lord  privy  seal,  calling  a  bishop,  and  lord  of  the 
lungs  council,  and  the  two  chief  justices,  to  their  assistance,  on 
bill  or  information  might  make  process  against  maintainors, 
rioters,  persons  unlawfully  assembling,  and  for  other  misde- 
meanors, which,  through  the  power  and  countenance  of  such 
as  did  commit  them,  lifted  up  their  heads  above  their  faults, 
and  punish  them  as  if  the  offenders  had  been  convicted  at  law 
by  a  jury,  &c.  But  this  act  was  repealed,  and  the  court  dis- 
solved, by  stat.  16  and  17  Car.  1.  c.  10.  having  been  used  to 
oppress  the  subject,  particularly  in  matters  of  state. 

Courts  op  Universities.  These  are  the  chancellor's 
courts  in  the  two  universities  of  England,  Oxford  and  Cam- 
bridge ;  which  two  learned  bodies  enjoy  the  sole  jurisdiction, 
in  exclusion  of  the  king  s  courts,  over  all  civil  actions  and  suits 
whatsoever,  when  a  scholar  or  privileged  person  is  one  of  the 
parties  ;  excepting  in  such  cases  where  the  light  of  freehold  is 
concerned ;  and  these,  by  the  University  Charter,  they  are  at 
liberty  to  try  and  determine,  either  according  to  the  common 
law  of  the  land,  or  according  to  their  own  local  customs,  at  their 
discretion ;  which  has  generally  led  them  to  carry  on  their  pro- 
cess in  a  course  much  conformed  to  the  civil  law. 

These  privileges  were  granted  that  the  students  might  not 
be  distracted  from  their  studies  by  legal  process  from  distant 
courts,  and  other  forensic  avocations.  The  oldest  charter,  it 
appears,  containing  this  grant  to  the  University  of  Oxford,  wTas 
2S  //• 3.  A.  D.  1244.  And  the  same  privileges  were  confirmed 
and  enlarged  by  almost  every  succeeding  prince,  down  to  King 
Hon.  VI  fl.,  in  the  14th  year  of  whose  reign  the  largest  and 
most  extensive  charter  of  all  was  granted.  One  similar  to 
wh&h  was  afterwards  granted  to  Cambridge  in  the  3d  year  of 
*Queen  Elizabeth.  But  yet,  notwithstanding  these  charters, 
the  privileges  granted  therein,  of  proceeding  in  a  course  differ- 
ent from  the  law  of  the  land,  were  of  so  high  a  nature,  that 
they  were  held  to  he  invalid  ;  for  though  the  king  might  erect 
new  courts,  yet  he  could  not  alter  the  course  of  law  by  his  let- 
ters patent.  Therefore,  in  the  reign  of  Queen  Elizabeth  a 
statute  was  passed  (III  Elk.  c.  2<).)9  confirming  all  the  charters 
of  the  two  universities,  and  those  of  14  H.  8.  and  3  Etjz.  by 
name;  which  statute  established  this  high  privilege  without 
any  doubt  or  opposition.  JenL  Cent,  2.  /;/,  88  ;  Cent.  3.  pi.  S3 ; 
I  ford.  .504:  Godb.  201  :  Hist.  C.  L.  33. 

This  privilege,  so  far  as  it  relates  to  civil  causes,  is  exercised 
at  Oxford  in  the  chancellor  s  court ;  the  judge  of  which  is  the 
vice- chancellor,  his  deputy,  or  assessor.    From  his  sentence  an 


appeal  lies  to  delegates  appointed  by  the  congregation ;  from 
thence  to  other  delegates  of  the  house  of  convocation ;  and  if 
they  all  three  concur  in  the  same  sentence,  it  is  Jinal,  at  least 
by  the  statutes  of  the  university  (Tit.  21.  §  18,),  according  to 
the  rule  of  the  civil  law.  (Cod.  7-  70,  1.)  But  if  there  be  any 
discordance  or  variation  in  any  of  the  three  sentences,  an  appeal 
bos,  in  the  last  resort,  to  judges'  delegates,  appointed  by  the 
crown  under  the  great  seal  in  Chancery,  3  Comm.  83^5,  See 
2  Ld.  Raym.  1346.  that  it  is  the  same  at  Cambridge.  Sec 
farther  tit.  University. 

Courts  of  Wales,  Cur'uu  P  tin  ci  pa  lit  at  is  H'allia?.]  The 
courts  of  the  principality  of  Wales.  These  courts  are  now 
abolished,  by  1  W.  4.  e.  70.  and  the  courts  at  Westminster 
have  now  jurisdiction  in  Wales.  The  principality  is  divided 
into  two  circuits :  one  judge  goes  through  the  six  counties  of 
South  Wales,  and  another  judge  through  the  six  counties  of 
North  Wales;  and  they  meet  at  Chester,  and  together  hold  the 
assizes  for  that  county,  the  palatine  jurisdiction  of  which  is 
abolished  by  the  same  statute. 

For  farther  satisfaction,  as  to  the  several  courts  within  this 
kingdom,  see  4  Inst,  and  the  Commentaries. 

Court- Lands.  Domains  or  lands  kept  in  the  lords  hands 
to  serve  his  familv.    See  Curlites  terras. 

C  O  U  S  E  X  A  OK.    See  Cosenage. 

COUTHUTLAUGH.  From  the  Sax.  couth,  i.  e.  sciens, 
and  ullaugh,  exlex/j  A  person  that  willingly  and  knowingly 
receives  a  man  outlawed,  and  cherishes  or  conceals  him;  for 
which  offence  he  was  in  ancient  times  to  undergo  the  same 
punishment  as  the  outlaw  himself.  Bract,  lib.  3.  tract.  2. 
cap.  13. 

COWS.    See  tit.  Cattle. 

CRAIERA,  crayer.^  A  small  vessel  of  lading;  a  hoy  or 
smack.    Pat.  2.  R.  2  :  Stat.  14  Car.  2.  c.  27- 

CRAIL,    An  engine  made  use  of  to  catch  fish.  Blount. 

CRANAGE,  cranagium.^  A  liberty  to  use  a  crane  for 
drawing  up  of  goods  and  wares  of  burden  from  ships  and  ves- 
sels, at  any  creek  of  the  sea  or  wharf,  unto  the  land,  and  to 
make  profit  of  it;  it  also  signifies  the  money  paid  and  taken 
for  the  same.    Stat.  22  Car.  2.  c.  11. 

CHAN  NOCK.  An  ancient  measure  of  com.  Cartukr. 
Abbot.  Glaston.  MS.f.  39- 

Cli  A  S  V I  SCI  S.    A  whale,  viz.  pi  sets  crassus.  Blount. 

CRASTINO  SANCTJ  VINCENTII.  The  morrow  after 
the  feast  of  St.  Vincent  the  Martyr,  I  e.  the  22d  of  January, 
which  is  the  date  of  the  statutes  made  at  Merton,  anno  20  H.  & 
There  are  likewise  certain  return  days  of  writs  in  terms,  in  the 
courts  at  Westminster,  beginning  with  Crastino,  &c.  as  Cms* 
tino  Anitnarum,  the  Morrow  of  All  Souls,  in  Michaelmas  term ; 
Crastino  Purifcationis  heatce  Maria?  Firginis,  in  Hilary  term ; 
Crastino  Asce/monis  Domini,  in  Easter  term;  and  Crastino 
Sanctce  Trimtatis,  in  Trinity  term*  See  stats.  51  II.  3.  st.z 
and  3  :  32  H.  8.  c.  21:  lG  Car.  I.e.  6:  14  G.  2,  c.  48.-See 
Days  in  Bank,  Terms. 

CRATES,  Lat,]  An  iron  grate  before  a  prison,  used  m 
the  time  of  the  Romans.    1  Vent.  304. 

CRAVARE.  To  impeach.  Si  homicida  divadieturmm 
cravelur,SfC.    Leg.  H.  \.  c.  30. 

CRAVEN,  or  C  It  A  VENT.  The  word  of  obloquy  where, 
in  the  ancient  trial  by  battel,  the  victory  should  be  proclaimed, 
and  the  vanquished  acknowledged  his  fault,  or  pronounced  the 
word  cravenl,  in  the  name  of  Heercontisse,  &c,  and  thereupon 
judgment  was  given  forthwith;  after  which  the  recreant  sham 
become  infamous.  &e.  2  Inst.  248.  If  the  appellant  joined 
battle,  and  cried  cravenl,  he  should  lose  ti  her  am  legem;  butit 
the  appellee  cried  out  cravent,  he  was  to  be  hanged.  3  Irist.%+1> 
See  tits.  Battel,  Champion.  f 

CR  E  A  M  E  R,  A  foreign  merchant,  but  generally  taken  tor 
one  who  hath  a  stall  in  a  fair  or  market  Blount. 

CREANSOR,  CREDITOR,  from  Fr.  croyance^  bignihes 
him  that  trusts  another  with  any  debt,  money,  or  wares;  m 
which  sense  it  is  used  in  Old  Nat.  Br.  66.  and  38  Ed.  3.  c,i. 
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CREAST,  or  CREST,  crista.-}  Anv  imagery,  or  carved 
work  to  adorn  the  head  of  wainscot,  k,  like  our-  modem  cor- 
nice;  but  this  word  is  now  applied  bv  the  heralds  to  their  de^ 

CREA  1  ION-MONEY.    This  is  mentioned  in  '  star.  12 
rnr^iVr,  S*f  U*f  83fi'  in  *  and        ^  *W 
r    rmfn  p  *  dn-^ng^P-    M<m.  Aug.  torn.  I  .p.  1  0±. 
i >   r  i7  l'  e  tUs*  txecuior*  »•  7  I  Heal  Estate. 

LIU  .bK,  creca,  crccca.]  A  part  of  a  haven  where  any  thin" 
is  landed  from  the  sea  ;  so  that  it  is  observed,  if  when  you  are 
out  ot  the  mam  sea  within  the  haven,  vou  look  round  and  see 
how  many  landing  places  there  are,  so*  many  creeks  may  be 
said  to  belong  to  that  haven.  Crompt.  Jurisd.  fot.  110.  'it  is 
also  paid  to  be  a  shore  or  bank  whereon  the  water  beats,  run- 
ning in  a  small  channel  from  any  part  of  the  sea;  from  the 
Lat. crepulo.  This  word  is  used  in  the  old  stats,  4  II.  i,  c.20 
5  Ehz.  c.  5. 

CREMENTUM  COMITATES.  The  sheriffs  of  counties 
anciently  answered  in  their  accounts  for  the  improvement  of  the 
king's  rents,  above  the  ancient  viconticl  rents,  under  the  title  of 
Crementum  [incrementum,  increase],  Comilatus,  or  Firma  tie 
Cremento  Comitatus.  Hales  Sher.  Acco.  p.  36. 

C RE  PARE  OCULUM.  To  put  out  an  eve  ;  whieh  had  a 
pecuniary  punishment  of  60s.  annexed  to  it.    Leg.  H.  h 

CREST.    See  CreasL 

CRETINUS,  crcfena.]  A  sudden  stream  or  torrent.  Histor. 
(.rot/land  contin.  485.  6 17. 

CRIMES.  As  the  guilt  of  oflending  against  the  law  arises 
irom  the  disobedience  being  wilful,  it  follows  that  those  who 
are  incapable  of  understanding  it,  or  conforming  themselves  to 
it,  cannot  with  propriety  be  said  to  transgress  or  incur  the 
penalty  instituted  for  the  punishment  of  crime  ;  persons,  there- 
fore, under  a  natural  disability  of  distinguishing  between  good 
and  evil,  as  infants  under  the  age  of  discretion,  idiots,  and  luna- 
tics, are  not  punishable  bv  anv  criminal  prosecution  See 
1  Hawk.  P.  C-  1  ;  1  Hate  Hist.  14:  i  Black.  Com.  20,  As 
to  the  trial  and  ultimate  safe  custody  of  persons  charged  with 
felony,  and  acquitted  thereof  by  the  jurv  on  the  ground  of 
insanity,  see  39  and  40  G.  3.  c.  94. 

Persons  sending  or  delivering  any  letter  containing  menacing 
demands  of  money,  &c.,  or  threatening  to  accuse  of  any  crime 
punishable  with  death,  or  any  infamous  crime,  guiltv  of  felony 
by  7  and  8  G.  4.  c.  29.  §  8  ;  §  <).  declares  what  shall  be 
deemed  an  infamous  crime, 

If  an  infant  be  infra  seven  years  old,  he  cannot  be  guiltv  uf 
felony,  whatever  circumstances  proving  discretion  may  appear  ; 
for,  cj  presumptive  juris,  he  cannot  have  discretion,  and  no 
averment  shall  be  received  against  that  presumption.  1  //. 
//.  28  :  Phrvden,  19.  a.:  Fost.  349. 

As  to  misdemeanors,  and  offences  not  capital,  in  some  cases 
an  infant  is  privileged  by  his  non-age;  and  herein  the  privilege 
is  all  one,  whether  he  be  above  or  under  the  age  of  fourteen, "if 
he  is  under  twenty-one.  However,  there  is  this  distinction  : 
if  an  infant  under  twenty-one  is  indicted  for  a  misdemeanor,  as 
riots  or  battery,  he  shall  not  be  privileged  barely  by  reason 
that  he  is  under  twenty-one ;  but  if  the  offence  charged  be  a 
mere  nonfeasance  (unless  it  be  of  a  thing  he  is  bound  to  do  by 
tenure,  as  repairing  a  bridge,  Sec),  then  in  some  cases  he  shall 
be  privileged  by  his  non-age,  if  under  twenty-one,  though 
above  fourteen  years.  Vide  1  Hale,  20:  Baa.  Ab.,  tit. 
Infancy,  II,  (7th  ed.) 

As  to  those  who  are  excusable  in  respect  to  their  subjection 
to  others:  this  head  is  principally  confined  to  the  case  of  a  wife 
acting  under  the  authority,  either  express  or  implied,  of  her 
husband.  Neither  children  or  servants  are  excused  the  commis- 
sion of  any  crime  by  the  command  or  coercion  of  the  father  or 
master.  ]  HawL  P.  C. :  5  Dalt.  504  :  1  Hate,  44.  A  wife  shall 
not  be  punished  for  committing  theft  or  burglary  in  company 
with  or  by  coercion  of  her  husband ;  the  law  considering  her 
as  acting  by  compulsion,  and  not  of  her  own  will.  IQ^Mod. 
03:  Kel.  31  :  1  Hale,  45.    But  if  the  act  be  a  voluntary  and 


separate  one,  she  is  punishable  as  if  she  were  sole.  1  Hawk.  4  : 
2  Eo*£, JJi:  P.  O  559:  DalL  157.  See  tit.  Baron  and 
feme,  VII, 

It  has  been  held  that  a  person  is  excused  of  guilt  who  acted 
under  unavoidable  compulsion  and  duress.  Bract.  I.  2.  f  ItS. 
But  this  will  not  extend  to  justify  murder.  I  Hate,  51. 
Thus  persons  who  were  compelled  to  join  with  rebels  were 
acquitted  by  judgment  of  the  court.  1  Hale,  50.  15ut  the  fear 
of  having  house  burnt,  or  goods  spoilt,  is  no  excuse  ;  nor  anv 
tiling  but  the  fear  of  present  death.  Fost.  I  k  21u\  Nor  will 
necessity  for  the  want  of  victuals  excuse  a  theft.  1  Hate,  54: 
4  Bl.  Com.  31.  Of  other  cases  in  which  the  pica  of  necessity 
arises  from  legal  duty,  as  in  the  arrest  or  execution  of  criminals, 
or  from  the  right  of  self- defence.    See  East,  P.  C.  220. 

CRIMINAL  CONVERSATION.  See  tits.  Adultery, 
Baron  and  Feme. 

CROCARDS.  A  sort  of  old  base  money.  See  Pollards, 
and  tit.  Coin. 

CROCTA.  The  crosier  or  pastoral  staff,  so  called  a  simifi- 
tudine  crucis,  which  bishops,  &c.  had  the  privilege  to  carry  as 
the  common  ensign  of  their  religious  office,  being  invested  in 
their  prelacies  by  the  delivery  of  such  a  crosier;  hence  the 
word  crocia  did  sometimes  denote  the  collation  to,  or  disposal 
of,  bishoprics  and  abbies,  by  the  donation  of  such  pastoral 
staff;  so  as  when  the  king  granted  large  jurisdictions,  except  is 
crociis,  it  is  meant,  except  the  collation  or  investiture  of  epis- 
copal fees,  &c,    Addit.  to  Cowel.    See  tit.  Bishops. 

CROCIARIUS.  The  crociary  or  cross-bearer,  who,  like 
our  verger,  went  before  the  prelate,  and  bore  his  cross.  lAoer 
de  Miraculis  Tho.  Episc.  Ihref  M.S.  anno  \L>(}0. 

CROFT,  Sax.  croftum  and  croffa.}  A  little  close  adjoining 
to  a  dwelling-house,  and  enclosed  for  pasture  or  arable,  or  any 
particular  use.  In  some  old  deeds  crnfta  occurs  as  the  Latin 
word  for  a  croft  ;  but  cum  toft  is  et  croft  is  is  most  frequent. 
Ingulph.  It  seems  to  be  derived  from  the  old  English  word 
crcaft,  signifying  handicraft;  because  such  grounds  are  usualJv 
manured  and  extraordinarily  drest  by  the  hand  and  skill  of  the 
owner.    See  Toft. 

CROISES,  and  croisado.    See  Croyses. 
CROK,  crocus.]    Turning  up  the  hair  into  curls  or  crohs ; 
whence  comes  crook,  crooked,  &c.    Pat.  2 1  ET.  3. 

CROP,  crnppa.2  The  seeds  or  products  of  the  harvest  in 
corn,  &c.    Fleta,  lib.  2.  c.  82. 

CROSS-BOWS,  None  shall  shoot  in,  or  keep  any  cross- 
bow, hand-gun,  hagbut,  &c,  but  those  who  have  lands  of  the 
value  of  100/.  per  annum  ;  and  no  person  shall  travel  with  a 
cross-bow  bent,  or  gun  charged,  except  in  time  of  war;  or  shoot 
within  a  quarter  of  a  mile  of  any  city,  or  market-town,  unless 
for  defence  of  himself  or  his  house,  or  at  a  dead  mark,  under 
the  penalty  of  10/.  Stat.  33  H.  8.  c.  6.    See  tits.  Arms,  Game. 

CROSSES.  By  stat.  13  Etiz.  c.  2.  (repealed  by  3  G.  4. 
c.  41.  §  2.)  crosses,  beads,  &c.  used  by  the  Roman  Catholics, 
were  prohibited  to  be  brought  into  this  kingdom,  on  pain  of  a 
praemunire,  &c.  In  ancient  times,  it  was  usual  for  men  to 
erect  crosses  on  their  houses,  by  which  they  would  claim  the 
privileges  of  the  templars  to  defend  themselves  against  their 
rightful  lords ;  but  this  was  condemned  by  the  stat,  Westm.  2. 

37-    It  was  likewise  customary  in  those  days  to  set  up 
crosses  in  places  where  the  corpse  of  any  of  the  nobility  rested, 
as  it  was  carried  to  he  buried,  that  a  trartseuntitms  pro  ejns 
anima  deprecctur.    Walsing.  anno  1291.    There  were  several 
of  these  crosses  erected  over  England,  especially  in  honour  of 
the  resting  places  of  our  kings,  on  their  bodies  being  trans- 
mitted to  any  distant  place  for  burial  ;  but  these  superstitions 
sunk  in  this  kingdom  with  the  Romish  religion. 
CROY.    Marsh  land,  Ingulphus,  p.  £53.—  Blount. 
CROYSES,  cruce  signali}    Is  used  by  Britton  for  pilgrims, 
because  they  wear  the  sign  of  the  cross  upon  their  garments. 
Of  these  and  their  privileges,  Braclon  hath  treated,  lid.  5. 
part  2.  cap,  2.   part  5.  cap.  {).    Under  this  word  are  also 
signified  the  Knights  of  St.  John  of  Jerusalem,  created  for  the 
2  v2 
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defence;  of  jpjlmuiSJ  and  likewise  all  those  persons  who  in 
the  reigns  of  King  Henry  II.,  Richard  I.,  Henry  III.,  and 
I  Edward  I.  cruce  signaii,  took  upon  them  the  croisado,  dedi- 
cating and  listing  themselves  to  the  wars,  for  the  recovery  trf 
Jerusalem  and  the  Holy  Land.  Greg-  Siffttag^  lib.  15* 
cup*  1  $3  1L  See  a  general  account  of  the  croisades  in  Robert- 
son's Hist.  Emp.  C.  V.  vol.  U  p.  22,  &c. 
CROWN.    See  tit.  King* 

CROWN  OFFICE.  An  ofhee  belonging  to  the  Court  of 
King's  Bench,  of  which  the  king  s  coroner  or  attorney  there  is 
commonly  muster,  who  holds  his  place  for  life  by  letters  patent 
under  the  great  seal.  The  attorney-general,  and  clerk  of  the 
crown  exhibit  informations  in  this  office,  for  crimes  and  mis- 
demeanors ;  the  one  ex  officio,  and  the  other  usually  by  order 
of  court ;  and  here  informations  may  be  laid  for  offences  and 
misdemeanors  at  common  law,  as  for  batteries,  conspiracies, 
libelling,  nuisances,  contempt,  seditious  words,  &c.  wherein 
the  offender  is  liable  to  pay  a  fine  to  the  king.  Finch.  340: 
Show.  109. 

By  stat.  4  and  5  IV.  %  M.  c.  1 8.  the  clerk  of  the  crown,  m 
B.  H.  is  not  to  receive  or  file  any  information  for  trespass, 
battery  &e„  without  express  order  of  court :  nor  to  issue  any 
process,  without  taking  a  recognizance  in  20/.  penalty  to  pro-^ 
secutc  with  effect  ;  and  if  the  party  appear,  and  the  plaintiff 
do  not  procure  a  trial  in  a  year,  or  if  verdict  pass  for  the 
defendant,  &c.,  the  court  shall  award  the  defendant  costs;  but 
this  act  doth  not  extend  to  informations  in  the  name  of  the 
kings  coroner  or  attorney,  &c.  See  farther,  1  Chitty,cap.  J 56. 
and  the  authorities  there  cited. 

When  a  battery  is  committed  privately,  so  that  the  person 
injured  can  make  no  proof  thereof  by  witnesses  at  law  ;  it  is 
usual  to  bring  an  information  in  this  office,  or  to  prefer  an 
indictment,  the  most  legal  method,  where  the  party  may  be  a 
witness  for  the  king,  it  being  his  suit.  See  tits.  Indictment, 
Information,  Kings  Bench,  Quo  Warranto,  See. 
"CROWN  LANDS.  See  tit.  King,  V.  4. 
CRUSTUM,  was  a  garment  of  purple,  mixed  with  many 
colours.    Hon.  Ang.  tow.  h  p-  210. 

CRY  DE  PAIS.  On  a  robbery  or  other  felony  clone,  hue 
and  cry  may  be  raised  by  the  country  in  the  absence  of  the 
constable,  which  is  called  cry  dc  pais.  2  Hales  Hist.  B.C.  100. 
See  tit.  Hue  and  Cry. 

CRYPTA.  A  chapel  or  oratory  under  ground,  or  under  a 
church  or  cathedral.    I)u  Cange. 

CLICKING  STOOL.    See  tit  C&stigQtory. 
CUDE.    A  cude  cloth  is  a  chrysom  or  face-cloth  for  a  child 
baptized.    Vide  Chrhmalc. 

CUI  ANTE  DIVORTIUM.  A  writ  for  a  woman  divorced 
from  her  husband  to  recover  her  lands  and  tenements  which 
she  had  in  fee-simple,  or  in  tail  or  for  life,  from  him  to  whom 
her  husband  did  alienate  them  during  the  marriage,  when  she 
could  not  gainsay  it.  Reg.  Orig.  233 :  F.  A7.  B.  240.  And 
the  heir  shall  have  a  sur  cui  ante  divert  iumy  where  the  wife 
dieth  before  the  action  brought ;  as  well  as  he  shall  have  a  sur 
cut  in  vita.  F.  A7.  B.  193.  But  if  an  estate  tail,  the  heir  shall 
not  have  sur  cut  in  vita,  or  ante  divortium,  but  shall  be  put  to  his 
formedon  in  the  descender.  New  Nat.  Br,  454.— See  tit.  Entry. 

CUI  IN  VITA.  A  writ  of  entry,  for  a  widow  against  him 
to  whom  her  husband  aliened  her  lands  or  tenements  in  his 
lifetime ;  which  must  contain  in  it,  that  during  his  life  she 
could  not  withstand  it.  Reg.  Orig.  232  :  F.  N.  B.  19S.  If 
husband  and  wife  be  joint  tenants  before  the  coverture,  and  tbe 
husband  alieneth  all  the  land  and  dieth,  she  shall  have  a  cui 
in  vita  for  a  moiety,  and  no  more  ;  but  if  they  are  joint  pur- 
chasers during  the  coverture,  and  he  alien  all  the  land  and 
dieth,  his  wife  shall  have  a  cui  in  vita  of  the  whole  land  ; 
because  that  during  the  coverture,  as  to  purchase,  they  are  but 
one  person  in  law.  F.  N  B.  1 87-  And  for  this  reason,  if 
husband  and  wife,  and  a  third  person,  purchase  jointly,  and 
the  husband  alieneth  all  in  fee,  and  dieth,  the  wife  shall  have 
a  cui  in  vita  of  a  moiety.  Ibid* 
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Where  the  husband  and  wife  exchange  the  lands  of  the  wife 
for  other  lands,  if  the  wife  agree  unto  the  exchange  after  the 
husband's  death,  she  shall  not  have  a  cui  in  vita.  Also  if  the 
wife  do  accept  of  parcel  of  the  land  in  dower,  of  which  she 
hath  a  cui  in  vita,  by  that  acceptance  she  shall  he  barred  of  the 
residue,  Ncjv  Nat.  Br.  430*  If  the  husband  and  wife  lose 
by  default  the  wife's  lands,  after  the  death  of  her  husband, 
she  shall  have  a  ad  in  vita  to  recover  those  lands  so  lost  bv 
default.  F.  N.  B.  187.  By  stat.  13  Ed.  1.  c.  3.  cui  in  vita  is 
given  to  the  wife  where  the  deceased  husband  lost  her  lands 
by  default  in  his  lifetime:  and  she  shall  be  admitted  to  defend 
her  right  during  his  life,  if  she  come  in  before  judgment. 
Likewise  if  tenant  in  dower,  by  the  curtesy,  or  for  life,  do 
make  default,  &c,  the  heirs  and  they  to  whom  the  reversion 
belongeth  shall  be  admitted  to  their  answer,  if  they  come  before 
judgment:  and  if  oil  default  judgment  happen  to  he  given, 
hall  have  a  writ  of  entry  for  recovery  of  the 
death  of  such  tenants.  See  Booth  on  Real 
N,B. 

CULAGIUM.    The  laying  up  of  a  ship  in  the  dock  to  be 
repaired.    MS,  Arth.  Trevor.  Arm.  de  Viae.  Edtv.  3. 
CULM.    See  Coal. 

CULPRIT.  A  prisoner  accused  for  trial.  The  word  arose 
originally  from  the  reply  of  the  proper  officer  in  behalf  of  the 
king,  affirming  a  criminal  to  be  guilty,  after  he  hath  pleaded 
Not  Guilty,  without  which  the  issue  to  be  tried  is  not  joined: 
it  is  compounded  of  two  words,  viz,  cut.  and  prit ;  the  one  an 
abbreviation  of  culpa bilis,  and  the  other  derived  from  the 
French  word  prest,  i.  e.  ready  ;  and  it  is  as  much  as  to  say  that 
he  is  readv  to  prove  the  offender  guilty.    See  4  Comm.  339. 

CULREACH.  A  caution  given  by  a  lord  of  regality,  to 
punish  a  malefactor,  whom  he  replevied  from  the  sheriff— 
Scotch  Diet. 

CULTURA.  A  parcel  of  arable  land.  Blount. 
CULVERTAGE,  culver  I  agium.~\  Is  said  by  some  persons 
to  be  derived  from  culum  and  vertere,  to  turn  tail :  and  in  this 
sense,  sub  nomine  culvertagii,  was  taken  to  be  on  pain  of  cow- 
ardice, or  being  accounted  cowards.  And  in  this  sense  $pd> 
man  in  voc.  Niderling  derives  it  from  culver,  a  dove.  But  in 
the  opinion  of  others,  it  rather  signifies  some  base  slavery,  or 
the  confiscation  of  an  estate  ;  being  a  feudal  term  for  the  lands 
of  the  vassal  forfeited  and  escheating  to  the  lord :  and  sub 
nomine  culvertagii  in  this  signification,  was  under  pain  of  con- 
fiscation.   Mat.  Paris,  anno  1212. 

CULWARD  and  CULVERD.  A  coward,  or  cowardice. 
Chart.  Temp.  Ed.  3L    See  the  preceding  word. 

CUMBERLAND.  The  stat.  U  H.  6.  c.  3.  directs  that  the 
sessions  and  gaol  delivery  for  this  county  be  holden  in  time  ui 
peace  and  of  truce  in  the  city  of  Carlisle,  and  in  none  other  place 
in  this  county. 

CUNA-CrZRVISIiE.  A  tub  of  ale.  Domcsdaij.  But  this 
word  is  truly  cuva. 

CUNEUS.  A  mint  or  place  to  coin  money.  Conenm  W* 
neium  signifies  the  king's  stamp  for  coinage,  and  from  the  word 
cune  is  derived  coin.    See  coin, 

CUNTEY-CUNTEY.  A  kind  of  trial,  as  appears  bv 
Bracton  ;  Bract,  lib.  4.  tract.  3.  c.  18  ;  where  it  seems  to  intend 
the  ordinary  jury. 

CURAGULUS.  One  who  taketh  care  of  a  thing.  Mm 
An  si.  torn.  2.  * 
CURATE,  curator.'}  He  who  represents  the  incumbent  ft 
a  church,  parson,  or  vicar?  and  takes  care  of  divine  service  m 
his  stead;  in  case  of  pluralities  of  livings,  or  where  a  clergyman 
is  old  and  infirm,  it  is  requisite  there  should  be  a  curate  to 
perform  the  cure  of  the  church.  He  is  to  be  licensed  and  ad- 
mitted by  the  bishop  of  the  diocese,  or  by  an  ordinary  having 
episcopal  jurisdiction  ;  and  when  a  curate  hath  the  appro- 
bation of  the  bishop,  he  usually  appoints  tbe  salary  too;  *"k1 
in  such  case,  if  he  be  not  paid,  the  curate  hath  a  proper 
remedv  in  the  Ecclesiastical  Court,  by  a  sequestration  oi  the 
profits  of  the  benefice;  but  if  he  hath  no  licence  from  tne 
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bishop,  he  is  put  to  his  remedy  at  common  law,  where  he  must 
prove  the  agreement,  &c.    Right  Clerg*  127. 

By  stat.  28  //.  8.  c.  11.  such  as  serve  a  church  during  its 
vacancy  shall  be  paid  such  stipend  as  the  ordinary  thinks 
reasonable  out  of  the  profits  of  the  vacancy  ;  or,  if  that  be  not 
sufficient,  by  the  successor,  within  fourteen  days  after  he  takes 
possession. 

By  stat.  12  A  tine,  c.  12.  where  curates  are  licensed  by  the 
bishop,  they  are  to  be  appointed  by  him  at  a  stipend  not  ex- 
ceeding 50l.  per  ann,  nor  less  than  20/.  a  year,  according  to 
the  value  of  the  livings,  to  he  paid  by  the  rector  or  vicar;  and 
the  same  may  be  done  on  any  complaint  made. 

By  stat.  36  G.  3.  c.  83.  §  1.  the  bishop  or  ordinary  may 
appoint  a  stipend  to  curates  of  75/.  per  a  tin*  with  the  use  of 
the  parsonage  house,  or  allowance  for  it  where  the  rector  or 
vicar  does  not  personally  reside. 

Churches  augmented  by  Queen  Anne's  bounty  shall  be 
deemed  benefices  presentive,  and  the  officiating  curate  may 
have  a  like  stipend,    Id.  §  3,  4. 

Bishop  or  ordinary  may  apportion  the  stipend  to  officiating 
curates  of  perpetual  curacies  not  augmented.    Id.  §  5. 

Ordinary  may  license  curates  employed,  though  no  nomi- 
nation shall  have  been  made  to  him  by  the  incumbent,  and 
may  revoke  any  licence  subject  to  appeal  to  the  archbishop  of 
the  province.    Id.  §  f). 

§  3.  and  4.  of  this  act,  36  G.  3.  c.  83.  were  by  the  47  G>  3. 
st.  2,  r.  25.  suspended  (so  far  as  related  to  the  avoidance  of 
benefices  by  the  acceptance  of  augmented  curacies).  But  this 
act  of  suspension  was  repealed  by  stat.  48  G.  3,  c.  5* 

Certain  provisions  were  made  by  stat.  53  G.  3.  c.  149- for 
the  support,  &e.  of  stipendiary  curates.  These  were  repealed, 
and  more  effectual  regulations  made  by  5?  G.  3.  c,  99»  §  1*  48. 
&c.  Under  this  latter  act,  the  bishops  are  empowered  to 
license  curates  and  to  assign  them  salaries,  in  no  case  less  than 
80/,  a  year,  and  increasing  up  to  1 50/.  according  to  the  popu- 
lation of  the  parish,  &c.  The  occupation  of  the  parsonage 
house  may  in  certain  cases  be  assigned  to  the  curate,  who  is 
not  to  quit  his  curacy  without  three  months'  notice  to  the  in- 
cumbent and  the  bishop.  These  regulations  are  to  operate  on 
persons  having  become  incumbents  after  20th  July,  1813,  and 
in  case  only  of  the  non- residence  of  the  incumbent  on  his 
living  for  more  than  three  months  in  the  year.  See  farther 
Par  so  it,  Residence. 

One  person  cannot  be  curate  in  two  churches,  unless  such 
mav  satisfy  the  law  by  reading  both  morning  and  evening 
prayers  at  each  place ;  nor  can  he  serve  one  cure  on  one 
Sunday  and  another  cure  on  the  next ;  for  he  must  not  neglect 
to  read  morning  and  evening  prayer  in  his  church  every  Lord's 
Day;  if  he  doth  he  is  liable  to  punishment.  Camp.  Incumb. 
!)72.  But  it  is  otherwise  where  a  church  or  chapel  is  a 
member  of  the  parish  church,  and  where  one  church  is  not  able 
to  maintain  a  curate.    Can.  48.  See  now  staL  57  G.  S.  c.  99- 

A  curate  having  no  fixed  estate  in  his  curacy,  not  being  in- 
stituted and  inducted,  may  be  removed  at  pleasure  by  the 
bishop  or  incumbent.  Noy*  But  there  are  perpetual  curates, 
as  well  as  temporary,  who  are  appointed  where  tithes  are  im- 
propriate, and  no  vicarage  endowed ;  these  are  not  remove- 
able  ;  and  the  impropriators  are  obliged  to  find  them,  some 
whereof  have  certain  portions  of  the  tithes  settled  on  them* 
Slot.  29  Car,  2.  c.  8.    See  tit.  Parson. 

It  was  provided  in  \G03  by  Can.  33.  that  if  a  bishop  ordains 
any  person  not  provided  with  some  ecclesiastical  preferment, 
except  a  fellow  or  chaplain  of  a  college,  or  a  master  of  arts  of 
five  years'  standing,  who  lives  in  the  university  at  his  own 
expence,  the  bishop  shall  support  him  till  he  prefer  him  to  a 
living.  3  Burn.  Eccl  L.  28.  The  bishops,  before  they  confer 
orders,  require  either  proof  of  such  a  title  as  is  described  by 
the  canon,  or  a  certificate  from  some  rector  or  vicar,  promising 
tff  employ  the  candidate  for  orders  bona  fide  as  a  curate,  and 
to  grant  him  a  certain  allowance  till  he  obtains  some  ecclesias- 
tical preferment,  or  shall  be  removed  for  some  fault.    In  a 


case  where  the  rector  of  St.  Anne,  Westminster,  gave  such  a 
title,  and  afterwards  dismissed  his  curate  without  assigning 
any  cause,  the  curate  recovered  in  an  action  of  assumpsit  the 
same  salary  for  the  time  after  his  dismission  which  he  had 
received  before.  Cowp.  437*  When  the  rector  had  vacated 
St,  Anne's  by  accepting  the  living  of  Rochdale,  the  curate 
brought  another  action  to  recover  his  salary  after  the  rector 
left  St.  Anne's :  but  the  Court  of  K,  B.  held  that  that  action 
could  not  be  maintained,  as  these  titles  are  only  binding  upon 
those  who  give  them,  while  they  continue  incumbents  in  the 
church  for  which  such  curate  is  appointed.     Doug.  \  3~, 

No  curate  (or  minister)  ought  to  perform  the  duties  of  any 
i  church  before  he  has  obtained  a  licence  from  the  bishop, 
2  Burn,  58. 

The  bishop  cannot  increase  the  salary  of  the  curate,  where 
(  there  is  a  specific  agreement  between  the  incumbent  and  the 
curate.  Freenu  JO.  Nor  can  a  curate  have  the  benefit  of  a 
proceeding  by  monition  for  the  recovery  of  a  salary  assigned  by 
the  bishop  without  the  consent  of  the  incumbent,  the  incum- 
bent being  resident  on  his  benefice,  and  discharging  the  duties 
generally,  but  desirous  of  the  assistance  of  a  curate.  3  B.  §  C. 
47-  See  I  and  2.  W.  4.  c.  45.  for  certain  provisions  as  to  the 
augmentation  of  small  vicarages  and  curacies. 

Every  clergyman  that  officiates  in  a  church  (whether  incum- 
bent or  substitute)  is  in  our  liturgy  called  a  curate.  Curates 
must  subscribe  the  declaration,  according  to  the  Act  of  Uni- 
formity, or  are  liable  to  imprisonment,  &c,  See  tits.  Clergy* 
man,  Parson,  Advotvson,  Chaplain,  &c. 

CURFEU,  Fr.  couvrir,  to  cover  ;  feu,  fire.]  A  Ml  which 
rang  at  eight  o'clock  in  the  evening,  in  the  time  of  William 
the  Conqueror ;  by  which  every  person  was  commanded  to  rake 
up  or  cover  over  his  jire,  and  put  out  his  light  ■  and  in  many 
places  of  England  at  this  day,  where  a  bell  is  customarily 
I  rung  towards  bed- time,  it  is  said  to  ring  curfew.  Stonvs 
Annals. 

In  the  Welch  language,  cur  fa  sign  i  ties  a  heating;  also  a 
stroke.    Richards' s  Anfupue  Lingua?  Britannicai  Thcsauru.\. 

CURIA,  court.-]  Applied  to  all  courts  of  justice,  &c.  It 
is  sometimes  taken  for  the  persons,  as  feudatory  and  other 
customary  tenants,  who  did  their  suit  and  service  at  the  court 
I  of  the  lord.  Kennett's  Paroch.  Aniiq.  1  39.  And  it  was  usual 
for  the  kings  of  England,  in  ancient  times,  to  assemble  the 
bishops,  peers,  and  great  men  of  the  kingdom  to  some  parti- 
cular place,  at  the  chief  festivals  in  the  year ;  and  this  assembly 
is  called  by  our  historians  curia.  And  it  was  called  solemnis 
curia,  auguslalis  curia,  curia  publico-,  &c.  See  tits.  Court, 
Uittvnagvmote. 

Curia  advisare  vult.  Is  a  deliberation  which  a  court  of 
judicature  sometimes  takes,  where  there  is  any  point  of  diffi- 
culty, before  they  give  judgment  in  a  cause.  New  Booh,  Eritr, 
And  when  judgment  is  stayed,  upon  motion  to  arrest  it,  then 
it  is  entered  by  the  judges  curia  ad  visa  re  vult.  Shvp,  Kpit. 
()S-J.  And  this  entry  is  made  when  the  court,  after  the  argu- 
ment of  a  case,  take  time  to  consider  their  judgment. 

Curia  Cursus  AQiLflE.  A  court  held  by  the  lord  of  the 
manor  of  Gravesend  for  the  better  management  of  barges  and 
boats  using  the  passage  on  the  river  Thames  from  thence  to 
London,  and  plying  at  Gravesend  bridge,  &c.  mentioned  in 
stat.  2  G.  2.  c.  26* 

Curia  Claudknda.  A  writ  to  compel  another  to  make  a 
fence  or  wall,  which  he  ought  to  make  between  his  land  and 
the  plaintiffs,  on  his  refusing  or  deterring  to  do  the  same. 
Reg.  Orig.  155.  This  writ  doth  not  lie  but  against  him  who 
hath  a  close  adjoining  to  the  plaintiff's  land,  who  is  obliged  to 
inclose  it;  and  it  lieth  not  but  for  him  who  hath  a  freehold, 
&c.  It  may  be  sued  before  the  sheriff  in  the  county  court,  or 
in  the  Common  Pleas;  and  the  judgment  is  to  recover  the 
inclosure  and  damages*  Netv  Nai.  Br.  282,  283.  But  if  the 
occupier  of  a  close  adjoining  to  mine,  ought  to  repair  the  fence 
between  the  closes,  and  do  not,  and  his  cattle  stray  into  my 
close  and  do  damage,  I  may  distrain  them  damage  feasant,  or 
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drive  them  out,  and  bring  an  action  of  trespass.  If  my  cattle 
stray  into  his  close  and  do  damage,  he  has  not  a  right  to  dis- 
train them,  nor  can  he  support  trespass  against  me  for  the 
same.  Should  my  cattle  after  straying  into  his  close,  stray  out 
of  the  same  into  any  highway,  or  other  place,  and  be  lost,  or 
trespass  in  the  grounds  of  a  third  person,  and  be  by  him  dis- 
trained damage  feasant,  and  kept  till  replevied,  or  I  have  made 
satisfaction,  I  may  maintain  an  action  against  the  defaulter,  i  e. 
against  the  occupier  of  the  adjoining  close,  for  not  repairing 
his  fence,  whereby  such  damage  hath  happened  to  me.  The 
writ  of  curia  eland  aula  therefore  is  grown  out  of  use.  See  tit. 
Trespass. 

Curia  Domini.  The  lord's  house,  hall,  or  court,  where  all 
the  tenants  attend  at  the  time  of  keeping  courts. 

Curia  Penticiahum.  Is  a  court  held  by  the  sheriff  of 
Chester,  in  a  place  there  called  the  Pen  dice,  or  Pent  ice  :  and  it 
is  probable  its  being  originally  kept  under  a  pent -house,  or 
open  shed  covered  with  boards,  gave  it  this  denomination. — 
Blount, 

CURNOCK,  a  measure  containing  four  bushels,  or  half  a 
quarter.    Flcta,  lib.  2.  c.  12. 

CURRENCY.  The  stat,  6  G.  4.  c.  79-  enacts  that  the 
currency  of  Great  Britain  shall  become  and  be  the  currency  of 
the  United  Kingdom.  All  receipts,  payments,  contracts,  and 
dealings  shall  be  made  according  to  such  currency,  and  shall  be 
held  to  be  so  made,  unless  the  contrary  be  proved.  §  1.  All 
contracts,  debts,  &c,  in  Irish  currency,  made  or  contracted 
previous  to  January  I  S^(i,  shall  be  carried  into  effect,  and 
satisfied  by  payment  in  British  currency  of  12-I'$ths  of  the 
amount  according  to  Irish  currency*  |  2,  All  duties  and 
public  revenues,  and  all  funds  and  public  debts,  shall  be  esti- 
mated in  British  currency,  and  the  accounts  thereof  kept 
accordingly.  §  S.  But  not  to  affect  the  real  value  in  gold  or 
silver  coin  of  the  public  revenues,  or  of  any  sums  in  any  act  of 
parliament,  or  any  franchise,  &c«,  resulting  from  lands  of  any 
specified  value.  §  4.  To  provide  for  the  payment  of  fractions 
of  a  penny,  British  currency,  resulting  from  the  conversion  of 
Irish  currency  into  British.  §  5. — and  for  payment,  in  British 
copper  coin,  of  sums  under  I2d.  Irish  currency.  §  5 — 13.  On 
converting  Irish  stocks  into  British,  all  pence  and  fractions  of 
id.  of  the  principal  sum  shall  be  paid  with  the  dividends  at  the 
Bank  of  Ireland.  §  6,  J.  Where  annual  sums  charged  on  con- 
solidated fund  in  Irish  currency  are  converted  into  British, 
the  Treasury  may  add  sufficient  to  prevent  fractions  of  a  penny. 
§  8.  Contracts  may  be  made  according  to  any  foreign  cur- 
rency, §  9-  Debts,  &c,  by  implication  of  law,  declared  within 
the  meaning  of  the  act.  §  10.  On  proclamation,  British  silver 
and  gold  coins  shall  be  current  in  Ireland  at  the  same  rate  of 
pence  as  in  Great  Britain,  and  not  according  to  the  rate  of 
Irish  copper  coin.  §  11.  And  Irish  copper  coin  shall  be 
brought  to  the  bank  of  Ireland,  and  exchanged  for  British 
copper  coin,  at  the  rate  of  [2d.  British  for  1 3d-  Irish,  and  the 
Irish  copper  coin  shall  cease  to  circulate,  §  12.  Publication  of 
act,  and  explanation  thereof,  and  tables  of  currency,  may  be 
distributed  by  order  of  the  Treasury.  §  l6\ 

CURRICULUM.  The  year  or  course  of  a  year.  Actum 
est  hoc  annorum  Dominisce  incarnattonis  quatuor  quinquagenis 
et  quinquies,  quints  lustris,  et  tribus  curriculis.  This  is  the 
year  1028:  for  four  times  50  make  200,  and  five  times  200 
make  1000.  Then  five  lustra  are  twenty-five  years,  and  three 
curricuti  three  years,  making  in  all  the  very  vear.  Blount. 

CURRIERS.    See  Tanners. 

CURSING.    See  S wearing. 

CURSITORS,  clerici  fie  cursuJ]  Clerks  belonging  to  the 
Chancery,  who  make  out  original  writs,  and  are  called  clerks 
of  course,  in  their  oath  appointed,  IS  Ed.  3.  si.  5.  There  are 
of  these  clerks  twenty-four  in  number,  which  makes  a  corpo- 
ration of  themselves:  and  to  each  clerk  is  allotted  a  division  of 
certain  counties,  in  which  they  exercise  their  functions.  2  Inst. 
670.    See  tit.  Process. 

CURSONES  TERR.^.    Ridges  of  land. 


CURTESY  OF  ENGLAND, curialitatis  AngSm^  h 
where  a  man  taketh  a  wife  seised  in  fee- simple,  or  fee-tail 
general,  or  as  heiress  in  special  tail,  and  hath  issue  by  her,  male 
or  female,  born  alive,  which  by  any  possibility  may  inherit, 
and  the  wife  dies,  the  husband  holds  the  lands  during  his  life, 
and  is  called  Tencns  per  legem  Angliee,  or  tenant  by  the  curtesy 
of  England.  See  tit.  Tenures,  III.  9.  Though  this  is  called 
the  curtesy  of  England,  it  appears  to  have  been  the  established 
law  of  Scotland,  where  it  was  called  curialiias.  It  is  likewise 
used  in  Ireland,  by  virtue  of  an  ordinance  of  Henry  III.  So 
that  probably  the  word  curtesy  is  in  this  sense  understood 
rather  to  signify  an  attendance  upon  the  lord's  courts}  than  to 
denote  any  peculiar  favour.    See  2  Com.  126. 

Four  things  are  requisite  to  give  an  estate  by  the  curtesy, 
viz.,  marriage,  seisin  of  the  wife,  issue,  and  death  of  the  wife, 
Co.  Lit.  30.  If  the  land  descend  to  the  wife  after  the  husband 
hath  issue  by  her,  or  if  the  issue  be  dead  at  the  time  of  her 
death,  being  born  alive,  the  husband  shall  be  tenant  by  the 
curtesy.  Also  if  a  child  is  born  alive,  it  is  not  material  whether 
it  is  baptized,  or  ever  heard  to  cry,  to  make  the  husband  tenant 
by  the  curtesy  :  for  if  it  is  born  alive,  it  is  enough,  By.  25: 
8  Rep.  34, 

The  words  in  the  general  editions  of  Littleton ,  ]  Inst.  20. 
are  oijes  ou  vife,  but  in  Let  ton  and  Michlinia's  edition  they  are 
neez  vif,  and  are  translated  by  Lord  Coke,  born  alive. 

But  the  child  must  be  such  as  by  possibility  may  inherit ; 
and  therefore  if  land  be  given  to  a  woman,  and  the  heirs  male 
of  her  body,  and  she  takes  husband,  and  hath  issue  a  daughter, 
and  dies,  as  this  issue  cannot  possibly  inherit,  the  husband  shall 
not  be  tenant  by  the  curtesy.    Terms  de  la  Lei/. 

If  the  child  is  ripped  forth  of  the  mother's  belly,  after  her 
death,  though  it  be  alive,  it  will  not  cause  tenancy  by  the 
curtesy;  for  this  ought  to  begin  by  the  issue3  and  be  consum- 
mate by  the  death  of  the  wife,  and  the  estate  of  tenant  by  the 
curtesy,  should  avoid  the  immediate  descent.  Ibid.  A  man 
shall  not  be  tenant  by  the  curtesy  of  a  bare  right,  title,  use, 
reversion,  &c,  expectant  upon  an  estate  of  freehold,  unless  the 
particular  estate  is  determined  during  the  coverture;  nor  of  a 
seisin  in  law:  but  if  a  wife  dies  before  a  rent  becomes  due,  or 
in  the  case  of  an  advowson,  before  the  church  becomes  void,  the 
husband  shall  be  tenant  by  the  curtesy,  though  the  wife  had 
only  a  seisin  in  law  ;  for  in  this  rase  no  other  seisin  could  be 
attained.    F.  N.  B.  149:  Co.  Lit.  29,  30.  40. 

Though  in  strictness  of  law  there  cannot  be  curtesy  of  trusts, 
yet  since  Lord  Cokes  time  our  courts  of  equity  have  allowed 
curtesy,  both  of  trusts  and  other  interests,  which,  though  in  law 
mere  rights  and  titles,  are  deemed  estates  in  equity;  and  made 
to  conform  to  many  of  the  rules  and  consequences  incident  to 
estates  in  law.  See  in  1  Ath  603.  the  case  of  Cashbourn  v, 
English,  in  which  Ilardn  icke,  C.  decreed  curtesy  of  an  equity 
of  redemption.  See  S.  C.  more  fully  reported  in  Fin,  tit. 
Curtesy,  (E.)  pi.  23.  However,  a  wife  may  in  point  of  benefit 
have  a  trust  of  inherit  an  ce,  which  may  be  so  declared  as  to 
prevent  curtesy  ;  as  by  directing  the  profits,  during  the  wife's 
life,  to  be  paid  for  her  separate  use  ;  for  in  such  case  the  inten- 
tion to  exclude  the  husband  from  curtesy  is  manifest,  and  he 
cannot  have  an  equitable  seisin.  $  Atk.  715.  It  is  also  proper 
to  remark,  that  though  curtesy  out  of  a  trust  is  allowed,  yet 
dower  has  been  refused,  a  distinction  not  easily  reconcileable 
with  reason,  however  settled  by  the  current  of  authorities.  See 
]  Inst.  29  a.  ;  n.  6. 

As  to  curtesy  in  titles  and  officers  of  honour,  see  I  Inst,  29* 
and  Mr*  Margrave's  learned  notes  there,  by  which  it  seems 
that  no  such  curtesy  can  take  place,  though  the  question 
appears  not  to  be  settled,  a  decision  having  been  repeatedly 
avoided  thereon. 

There  is  no  tenancy  by  the  curtesy  of  copyhold  lands,  except 
there  he  a  special  custom  for  it.  B ut  in  gavelkind  lands,  a 
husband  may  be  tenant  by  the  curtesy  without  having  issue. 
1  Inst.  30,  But  it  is  only  of  a  moiety  of  the  wife's  land,  and 
ceases  if  the  husband  marries  again.    Robins.  Gavclk.  I  %  cA. 
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Where  a  husband  is  entitled  to  this  tenancy,  if  after  the  wife 
is  an  idiot,  and  her  estate  in  the  land  found :  when  she  dies  he 
shall  not  bo  tenant  by  the  curtesv,  for  the  king  s  title  bv  rela- 
tion prevents  it.  Vhnd.  263.  'if  the  wife  be"  seised  in  fee  of 
lands,  and  attaint  of  felony,  but  have  issue  by  her  husband, 
and  she  is  hanged,  &c,  it  is  said  the  husband  shall  be  a  tenant 
by  the  curtesy,  but  yet  the  land  will  be  forfeited,  according  to 
Kitch.  159-    g  J  Ed.  3.  c.  49. 

A  woman  seised  of  land  had  two  daughters,  and  covenanted 
to  stand  seised  to  the  use  of  E.,  her  eldest  daughter  in  tail,  on 
condition  that  she  should  pay  to  her  other  daughter  within  a 
certain  time  3007.  And  if  £.  made  default,  or  died  without 
issue  before  such  payment,  then  the  land  to  go  to  the  second 
daughter  ;  the  mother  dying,  E.  took  a  husband,  and  had  issue, 
and  died  afterwards  without  any  issue  living,  before  the  day  of 
payment:  it  was  here  held  that  her  husband  should  be  tenant 
by  the  curtesy.    1  Leon.  ca.  233.    See  Kilch.  1 59. 

CURTEYN,  curlana.~\  The  mime  of  King  Edward  the 
Confessors  sword:  which  is  the  first  sword  carried  before  the 
kings  of  England  at  their  coronation :  and  it  is  said  the  point 
of  it  is  broken  as  an  emblem  of  mercy.  Mat.  Paris  in  Hen.  III. 

CURTILAGE,  curtilagium,  from  the  Fr.  cour,  court,  and 
and  Sax.  leagh,  locus.~]  A  court-yard,  back-side,  or  piece  of 
ground  lying  near  and  belonging  to  a  dwelling-house.  See 
fiats.  4-  Ed.  I.  c.  1  :  35  H.  8.  c.  4:  6  Rep.  6*4  :  and  Spelm.: 
7  and  8  G.  4.  c.  2Q.  §  13  ;  by  which  latter  act  it  is  declared  that 
no  building,  although  within  the  same  curtilage  as  the  dwelling- 
house,  and  occupied  therewith,  shall  be  deemed  part  of  the 
dwelling-house,  for  the  purposes  of  burglary,  Sec,  unless  there 
is  a  communication  immediate,  or  by  a  covered-iu  way  with  the 
house.  And  though  it  is  said  to  be  a  yard,  or  garden,  be- 
longing tn  a  house,  it  seems  to  differ  from  a  garden,  for  we  tint], 
cum  quodtim  gardino  et  eurtllagio.  15  Ed.  1.  n.  34.  See  tits. 
Bu  r"  tart/,  B  a  itd  I  n  2 

(  I  iff  ILES  TE  RR/E.  Court  Lands.  It  is  recorded  that 
among  our  Saxon  ancestors,  the  Thanes  or  nobles  who  pos- 
sessed bocktand,  or  hereditary  lands,  divided  them  into  inland 
and  outland :  the  inland  was  that  which  lay  most  convenient 
for  the  lord's  mansion  house,  and  therefore  the  lords  kept  that 
part  in  their  own  hands,  for  the  support  of  their  families,  and 
for  hospitality :  afterwards  the  Normans  called  these  lands 
terras  dontinicates,  the  domains,  demesnes,  or  lord's  lands:  the 
Germans  termed  them  terras  indominicatas}  lands  in  the  lord's 
own  use:  and  the  Feudists,  terras  curtifes,  binds  appropriate  to 
the  court  or  house  of  the  lord,    Spelm.  of  Feuds,  c.  5. 

CUSTANTIA,  custagiumt~]  Costs. 

C  U  STO  D  E  A  D  M 1 T  TE  NIK),  C  LIST  OD  E  AM  O- 
VENDO.  Writs  for  the  admitting  or  removing  of  guardians. 
R$g.  Grig. 

CUSTODES  LIBERTATJS  A  NOLLE  AUTHO  RI- 
TA TE  PARLIAMENT!.  The  style  in  which  writs  and  all 
judicial  processes  were  made  out  during  the  grand  rebellion, 
from  the  murder  of  King  C  harles  L  till  the  usurper  Oliver 
was  declared  Protector,  ike.;  mentioned  and  declared  traitorous 
bv  stat.  ]  2  Car.  2  c.  3- 

'CUSTODIAM   or   CUSTODIAM   LEASE.     A  lease, 
from  the  crown,  under  the  seal  of  the  Exchequer,  by  which  the 
custody  of  lands,  &c.  seized  into  the  king's  hands,  is  demised 
or  committed  to  some  person  as  custodee  or  lessee  thereof. 
See  4  Inst.  c.  1  L  f.  Ill  :  Howard  on  the  frisk  Revenue. 

These  custodians  take  place  (chiefly  in  Ireland)  either  in 
the  case  of  debts  due  to  the  crown,  and  of  grants  by  the  crown, 
of  lands,  rectories,  tithes,  &c. ;  or  upon  outlawries  in  civil  suits 
between  party  and  party  ;  when  lands  and  tenements  of  the 
party  outlawed  (after  an  inquisition  taken  upon  a  special  capias 
uilagatitm  and  returned  into  the  Exchequer)  are  committed 
(during  pleasure)  to  Ike  custodi/  of  the  plaintiff  for  satisfying 
his  debt,  under  a  nominal  rent  of  5s.  in  cases  of  debt,  and  10s. 
in  cases  of  trespass,  payable  to  the  crown.  See  Conwy  s  Cus- 
todiam  Reports  (Dublin,  1795),  and  this  Diet.  tit.  Outlawry. 


CLbTOM,  consucludor\  Ls  a  law  not  written,  established 
by  long  usage,  and  the  consent  of  our  ancestors.  No  law  can 
oblige  a  free  people  without  their  consent  3  so  wherever  they 
consent  and  use  a  certain  rule  or  method  as  a  law,  such  rule, 
&c.  gives  it  the  power  of  a  law  ;  and  if  it  is  universal,  then  it 
is  common  law:  if  particular  to  this  or  that  place,  then  it  is 
custom*  3  Salfc.  112.  As  to  the  rise  of  customs,  when  a 
reasonable  act  once  done  was  found  to  be  good  and  bene- 
ficial to  the  people,  then  they  did  use  it  often,  and,  by  frequent 
repetition  of  the  act,  it  became  a  custom  ;  which  being  con- 
tinued without  interruption  time  out  of  mind,  it  obtained  the 
force  of  a  law,  to  bind  the  particular  places,  persons,  and  things 
concerned  therein.  Thus  a  custom  had  beginning,  and  grew 
to  perfection. 

To  make  a  particular  custom  good,  the  following  are  neces- 
sary requisites. 

1.  Antiquity. — That  it  have  been  used  so  long,  that  the 
memory  of  man  runneth  not  to  the  contrary.  So  that  if  any 
one  can  show  the  beginning  of  it,  within  legal  memory,  that  is 
within  any  time  since  the  first  year  of  Richard  L,  it  is  no  good 
custom.  For  which  reason  no  custom  can  prevail  against  an 
express  act  of  parliament,  since  the  statute  itself  is  a  proof  of  a 
time  when  such  a  custom  did  not  exist.  Co.  Lit.  11&  There- 
fore a  custom  that  every  pound  of  butter  sold  in  a  certain  mar- 
ket, should  weigh  eighteen  ounces,  is  bad  ;  being  directly  con- 
trary to  slat.  1 3  and  14?  Car.  2.  c.  26",,  which  directs  it  to  contain 
sixteen  ounces.    3  Term  Rep.  271. 

2.  It  must  have  been  continued.  Any  interruption  would 
cause  a  temporary  ceasing;  the  revival  gives  it  a  new  begin- 
ning, which  will  be  within  time  of  memory,  and  thereupon  the 
custom  will  be  void.  But  this  must  be  understood  with  regard 
to  an  interruption  of  the  right;  for  an  interruption  of  the 
possession  only  for  ten  or  twenty  years  will  not.  destroy  the 
custom.  Co.  Lit.  Ilk  As  if  the  inhabitants  of  a  parish  have 
a  customary  right  of  watering  their  cattle  at  a  certain  pool,  the 
custom  is  not  destroyed,  though  they  do  not  use  it  for  ten  years ; 
it  only  becomes  more  difficult  to  prove:  but  if  the  right  he  any 
how  discontinued  for  a  day,  the  custom  is  quite  at  an  end. 

3.  It  must  have  been  peaceable,  and  acquiesced  in ;  not  sub- 
ject to  contention  and  dispute.  Co.  Lit.  114.  For  as  customs 
owe  their  original  to  common  consent,  their  being  immemorially 
disputed,  either  at  law  or  otherwise,  is  a  proof  that  such  con- 
sent was  wanting. 

4.  Customs  must  be  reasonable  (Lit.  §  212.),  or  rather,  taken 
negatively,  they  must  not  be  unreasonable.  Which  is  not 
always,  as  Sir  Edward  Coke  says  (1  Inst.  62.),  to  be  under- 
stood of  every  unlearned  man's  reason,  but  of  artificial  and 
legal  reason,  warranted  by  authority  of  law.  Upon  which 
account  a  custom  may  be  good,  though  the  particular  reason  of 
it  cannot  he  assigned  ;  for  it  sufheeth,  if  no  legal  reason  can  be 
assigned  against  it.  Thus  a  custom  in  a  parish,  that  no  man 
shall  put  his  beasts  into  the  common  till  the  third  of  October, 
would  be  good ;  and  yet  it  would  be  hard  to  show  the  reason 
why  that  day  in  particular  is  fixed  upon,  rather  than  the  day 
before  or  after.  But  a  custom  that  no  cattle  shall  be  put  in 
till  the  lord  of  the  manor  has  first  put  in  his,  is  unreasonable, 
and  therefore  bad  ;  for  perad venture  the  lord  will  never  put  in 
his ;  and  then  the  tenants  will  lose  all  their  profits.  Co. 
Copyh.  §  33. 

5.  Customs  ought  to  be  certain.  A  custom,  that  lands  shall 
descend  to  the  most  worthy  of  the  owners  blood,  is  void :  for 
how  shall  this  worth  be  determined  ?  13 ut  a  custom  to  descend 
to  the  next  male  of  the  blood,  exclusive  of  females,  is  certain, 
and  therefore  good.  1  Rol.  Abr.  565.  A  custom  to  pay  two- 
pence an  acre  in  lieu  of  tithes,  is  good ;  but  to  pay  sometimes 
two-pence,  and  sometimes  three-pence,  as  the  occupier  of  the 
land  pleases,  is  bad,  for  its  uncertainty.  Yet  a  custom  to  pay  a 
year's  improved  value  for  a  fine  on  a  copyhold  estate,  is  good  ; 
though  the  value  is  a  thing  uncertain ;  for  the  value  may  he 
ascertained  at  any  time  ;  and  the  maxim  of  law  is,  id  cerium 
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est,  quod  cerium  reddi  potest.— A.  custom  that  poor  house- 
keepers shall  carry  away  rotten  wood  in  a  chase  is  bad  j  being 
too  vague.    2  Term  Rep.  758. 

6.  Customs,  though  established  by  consent,  must  be  (when 
established)  compulsory;  and  not  left  to  the  option  of  every 
man,  whether  he  will  use  them  or  no.  Therefore  a  custom 
that  all  the  inhabitants  shall  be  rated  toward  the  maintenance 
of  a  bridge,  will  be  good;  but  a  custom  that  every  man  is  to 
contribute  thereto  at  his  own  pleasure  is  idle  and  absurd ;  and 
indeed  no  custom  at  alb 

7.  Lastly,  customs  must  be  consistent  with  each  other:  one 
custom  cannot  be  set  up  in  opposition  to  another.  For  ii  both 
are  really  customs,  then  both  are  of  equal  antiquity,  and  both 
established  by  mutual  consent;  which  to  say  of  contradictory 
customs  is  absurd.  Therefore  if  one  man  prescribes  that  by 
custom  he  has  a  right  to  have  windows  looking  into  another's 
garden,  the  other  cannot  claim  a  right  by  custom  to  stop  up  or 
obstruct  those  windows:  for  these  two  contradictory  customs 
cannot  both  be  good,  nor  both  stand  together.  He  ought 
rather  to  deny  the  existence  of  the  former  custom.  9  Rep-  58. 
See  Doug.  190. 

As  to  the  allowance  of  special  customs.  Customs  in  deroga- 
tion of  the  common  law  must  be  construed  strictly.  This  rule 
is  founded  upon  the  consideration  that  a  variety  of  customs  in 
different  places  upon  the  same  subject  is  a  general  incon- 
venience: the  courts  therefore  will  not  admit  such  customs,  but 
upon  the  clearest  proofs.  1  Term  Rep.  4(36\  Thus  by  the 
custom  of  gavelkind,  an  infant  of  fifteen  years  may  by  one  spe- 
cies of  conveyance  (called  a  deed  of  feoffment)  convey  away 
his  lands  in  fee-simple.  Yet  this  custom  does  not  empower 
him  to  use  any  other  conveyance,  or  even  to  lease  them  for 
seven  years,  for  the  custom  must  be  strictly  pursued.  C.  Cap. 
§  33.  All  special  customs  must  yield  to  the  kings  prerogative. 
Therefore  if  the  king  purchases  land  of  the  nature  of  gavelkind, 
where  all  the  sons  inherit  equally ;  yet  on  the  king's  demise, 
his  eldest  son  shall  succeed  to  those  lands  alone.  Co.  Lit.  15. 
See  tit.  King. 

But  though  customs  are  to  be  construed  strictly,  yet,  says 
Lord  Coke,  they  are  not  to  be  confined  to  literal  interpretation  ; 
for  if  there  be  a  custom  within  any  manor  that  copyhold  lands 
may  be  granted  in  fee-simple,  under  that  custom  they  may  be 
granted  to  one  and  the  heirs  of  his  body,  or  for  life  or  years  or 
any  estate  whatever ;  on  the  maxim  cui  licet  quod  majus  non 
debet  quod  minus  est  non  licere.  So  under  a  custom  that  copy- 
hold lands  may  be  granted  for  life,  by  the  same  custom  they  may 
be  granted  during  widowhood,  but  not  e  con  verso,  because  an 
estate  during  widowhood  is  less  than  an  estate  for  life.  Co. 
Cop.  §  33. 

A  custom  contrary  to  the  public  good,  or  injurious  to  a  mul- 
titude, and  beneficial  only  to  some  particular  persons,  is  repug- 
nant to  the  law  of  reason,  and  consequently  void.  2  Danv.  424. 
427.  Customs  ought  to  be  beneficial  to  all,  but  may  be  good 
where  against  the  interest  of  a  particular  person  if  for  the 
public  good.  Dyer,  60.  A  custom  is  not  unreasonable  for 
being  injurious  to  private  persons  or  interests,  so  as  it  tends  to 
the  general  advantage  of  the  people*    3  Salk.  112. 

By  custom  the  ordinary  meaning  of  a  word  may  be  altered  ; 
e.  g.  parol  evidence  is  admissible  to  show  that  the  wTord 
thousand  in  a  lease  means,  by  the  custom  of  the  country,  twelve 
hundred.    3  Barn.  #  AdoL 

A  custom  alleged  by  churchwardens  of  a  parish  to  set  up 
monuments,  &c.  in  a  church,  without  the  consent  either  of  the 
rector  or  ordinary,  declared  to  be  illegal.  Beekwilh  v.  Harding, 
I  Barn.  $  A.  508. 

An  immemorial  custom  to  have  no  churchwardens,  and  for 
the  duties  of  the  office  to  be  performed  by  overseers  of  the 
poor,  is  bad,  for  overseers  have  not  existed  immemorially,  and 
there  must  have  been  always  duties  for  churchwardens  to  per- 
form. 2  Barn.  cy  Ado/.  197-  A  custom  that  there  shall  be  a 
select  vestry  of  an  indefinite  number  of  persons  continued  by 


election  of  new  members  made  by  itself,  and  not  by  parishioners, 
is  valid  til  law.    7  Bam.  $  C.  7^5. 

A  custom  may  be  good  in  some  cases  where  a  prescription  is 
not :  but  customs  that  are  good  for  the  substance  and  matter  of 
them,  may  yet  be  bad  for  the  manner :  if  they  are  uncertain, 
or  mixed  with  any  other  custom  that  is  unreasonable,  &e 
2  Buhl.  166:  ZBrownL  198. 

Custom  is,  and  must  always  be,  alleged  to  be  in  many  persons; 
and  so  it  may  be  claimed  by  copyholders,  or  the  inhabitants  of  a 
place,  and  when  it  is  claimed  it  must  be  as  within  such  a  county, 
hundred,  city,  borough,  manor,  parish,  hamlet,  &c,  Co*  Lit. 
110.  113:  4  Rep.  31.  A  good  custom  or  prescription  hath  the 
force  of  a  grant ;  as  where  one  and  his  ancestors  have  had  a 
rent  time  out  of  mind,  and  used  to  distrain,  &c.  But  a  custom 
tli at  begins  by  extortion  of  lords  of  manors,  is  judged  wanting 
a  lawful  commencement,  and  therefore  void  :  and  where  custom 
is  amongst  many,  and  they  are  all  dead  but  one,  the  custom  Lt 
gone.    P/owd.322:  Dijer,  199* 

General  customs  which  are  used  throughout  England,  and 
are  the  common  huv,  are  to  be  determined  by  the  judges:  hut 
particular  customs,  such  as  are  used  in  some  certain  town, 
'  borough,  city,  &c.  shall  be  determined  by  a  jury.  Doct.  §  Stud, 
c.  7.  10:  1  Inst.  1 10.  Consuetudo  pro  lege  servalur,  &c.  Faith 
Br  a  dan  3  lib.  3.  c.  3.  And  custom  is  said  to  be  altera  lex:  but 
the  judges  of  the  court  of  B.  R.  or  C.  B.  can  over- rule  a  ens.- 
torn  though  it  be  one  of  the  customs  of  London,  if  it  be  against 
natural  reason,  &c.    1  Mod.  2\2t 

The  law  takes  particular  notice  of  the  custom  of  Gavelkind 
and  Borough  English  (Co.  Lit.  175.) ;  and  there  is  no  occasion 
to  prove  that  such  customs  actually  exist,  but  only  that  the 
lands  in  question  arc  subject  thereto.  All  other  private  cus- 
toms must  be  particularly  pleaded  (Lit.  §  265.) ;  and  as  well 
the  existence  of  the  custom  must  be  shown,  as  that  the  thing 
in  dispute  is  within  the  custom  alleged.  The  trial  in  both 
j  cases  is  by  a  jury  of  twelve  men,  and  not  by  the  judges,  except 
the  same  particular  custom  has  lie  fore  been  tried,  detennined 
and  recorded  in  the  same  court.  Doct.  $  Stud.  1.  JO: 
1  Comm.  76. 

See  farther  title  Prescription,  and  as  to  particular  custom! 
relative  to  Inheritance,  Dower,  &c,  see  tits.  Copt/hold,  Gavel- 
kind, &e. 

The  Customs  of  London  differ  from  all  others  in  paint 
of  trial;  for  if  the  existence  of  the  custom  be  brought  in  qut-tMi. 
it  shall  not  be  tried  by  a  jury,  but  by  certificate  of  the  lord 
mavor  and  aldermen,  bv  the  mouth  of  the  recorder.  C'ro. 
Car.  516'.  Unless  it  be  such  a  custom  as  the  corporation  ltsdl 
is  interested  in  ;  as  a  right  of  taking  toll,  &c.  ;  for  then  the 
law*  permits  them  not  to  certify  in  their  own  behalf.  Bub.  $&, 
And  when  a  custom  has  once  been  certified  by  the  recorder,  the 
judges  will  take  notice  of  it,  and  will  not  suffer  it  to  be  certified 
a  second  time.  Dough  365.  As  to  the  form  in  which  the 
recorder  shall  certify  a  custom,  see  1  Burr.  248.  and  title  Certt- 
Jicate. 

These  customs  of  London  relate  to  divers  particulars,  with 
regard  to  trade,  apprentices,  widows,  orphans.  Sic.  As  to  the 
custom  relative  to  the  distribution  of  a  freeman's  estate,  and 
which  now,  in  consequence  of  slat.  11  G.  2.  c.  18-  §  37*  extends 
only  to  cases  of  intestacy,  or  express  agreements  made  in  con- 
sideration of  marriage,  see  tit.  Executory  V.  p.  As  to  the  custom 
of  Foreign  Attachment,  see  tit.  Attachment  Foreign.  As  tt>  the 
custom  of  a  feme  covert  being  a  sole  trader,  see  tits.  Huron  <y 
Feme,  Bankrupt. — And  farther  in  more  particular  detail,  us  to 
the  general  and  local  customs  of  London,  see  this  Diet,  under 
tit.  London. 

It  is  said,  1  Ro.  Bep,  I  Of),  that  the  courts  at  Westminster  of 
course  take  notice  of  the  customs  of  London,  but  not  of  any 
other  place.  But  this  is  only  where  they  have  been  certified* 
See  ante  tit.  Custom. 

The  customs  of  London  are  confirmed  by  act  of  parliament. 
8  Rep,  126:  Cro.  Car.  347- 
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CUSTOMS  ox  Mer 


The  Custom  of  Merchants,  Lex  Mercatoria.']  A  par- 
ticular system  of  customs  used  only  among  one  set  of  the  kind's 
subjects  ;  which,  however  difierent  fromthe  rules  of  the  com- 
mon law,  is  yet  ingrafted  into  it,  and  made  part  of  it :  being 
allowed  for  the  benefit  of  trade,  to  be  of  the  utmost  validity  in 
all  commercial  transactions ;  for  it  is  a  maxim  in  law  that 
atitibet  in  arte  sua  credendnm  est.    1  Comm.  75. 

ft  seems  that  this  Custom  of  Merchants  is  only  so  far  con- 
sidered as  law,  that  it  affords  the  rule  of  construction  in  cases 
of  contracts,  agreements,  &c.t  and  other  transactions  in  trade 
and  commerce.  Mr.  Christian,  in  his  note  on  the  above  pas- 
sage of  the  Commentaries,  truly  remarks,  that  the  lex  merca- 
toria, like  the  /ex  el  consuctudo  parliament!,  describes  only  a 
great  division  of  the  law  of  England,  The  laws  relating  to 
bills  of  exchange,  insurance,  and  all  mercantile  contracts,  are 
as  much  the  general  law  of  the  land,  as  the  laws  relating  to 
marriage  or  murder.  And  the  opinion  of  Mr.  Justice  Foxier  is, 
that  the  Custom  of  Merchants  is  the  general  law  of  the  king- 
dom, and  therefore  ought  not  to  be  left  to  a  jury  after  it  has 
been  settled  by  judicial  determination.    2  Burr.  1226. 

The  Custom  of  Merchants  is  likewise  understood  to  compre- 
hend the  Usage  of  Merchants,  which  generally  governs  mer- 
cantile questions,  where  no  positive  law  points  out  the  rule  for 
decision :  and  therefore  the  courts  at  Westminster  have  fre- 
quently granted  a  new  trial  where  the  verdict  of  a  jury  has 
militated  against  the  custom  or  usage  of  merchants.  Rex  v. 
Milter,  6  Term  Rep.  26*8,  And  the  courts  have  frequently 
received  evidence  of  this  usage  of  merchants.  See  the  cases 
collected,  Bac.  Ab.  ml  5.  383.  (7th  ed.  by  Gwillim  &  Dodd.) 

♦See  farther,  more  particularly  as  to  the  cilect  and  influence 
of  tliis  Custom  of  Merchants,  under  Bankrupt,  Bill  of  Exchange, 
Factor,  Insurance,  Partnership,  and  other  titles  in  this  Diet 

Customs  on  Mjcuch andize.  These  are  enumerated, 
(1  Comm.  313.)  among  the  perpetual  taxes  ;  and  are  there  ex- 
plained to  be  the  duties,  toft,  tribute,  or  tariff,  payable  upon 
merchandize  exported  and  imported. 

The  considerations,  says  the  Commentator,  upon  which  this 
revenue,  or  the  more  ancient  part  of  it  which  arose  only  from 
exports,  was  invested  in  the  king,  were  said  to  be  two. — 1<  Be- 
cause he  gave  the  subject  leave  to  depart  the  kingdom,  and  to 
carry  his  goods  along  with  him. — 2.  Because  the  king  was 
bound  of  common  right  to  maintain  and  keep  up  the  ports  and 
havens ,  and  to  protect  the  merchants  from  pirates.  Dyer,  1 65. 
Some  have  imagined  they  were  called  with  us  customs,  because 
they  were  the  inheritance  of  the  king,  by  immemorial  usage, 
and  the  common  law.  and  not  granted  him  bv  anv  stat  Dr/.  \:>. 
pt.  21.    But  Sir  Edward  Coke,  2  58,  9.  hath  dearly 

shown  that  the  king  s  first  claim  to  them  was  by  grant  of  par- 
liament 3  Ed.  I.  And  indeed  this  is  in  express  words  con- 
fessed by  stat.  25  Ed.  I*  c.  7»j  wherein  the  king  promises  to 
take  no  customs  from  merchants  without  the  common  assent  of 
the  realm,  "saving,  to  us  and  our  heirs,  the  customs  on  wool, 
skins,  and  leather,  formerly  granted  to  us  by  the  commonalty 
a  ft  >resaid , "  T  h  ese  were  form  erly  cal  led  the  h  e  r  e  di  t  ary  ( Custom s 
of  the  Crotm,  and  were  due  on  the  exportation  only  of  the  saitl 
three  commodities,  and  of  none  other ;  which  were  styled  the 
staple  commodities  of  the  kingdom ,  because  they  were  obliged 
to  be  brought  to  those  ports  where  the  king's  staple  was  estab- 
lished, in  order  to  be  there  first  rated  and  then  exported, 
Dane,  f).  They  were  denominated  in  the  barbarous  Latin  of 
our  ancient  records,  eusiuma  ;  not  con  suet  ttdines,  which  is  the 
language  of  our  law,  whenever  it  means  merely  usages.  The 
duties  on  wool,  sheep  skins,  or  wool-fells,  and  leather,  exported, 
were  called  custuma  antitfua  sire  magna  :  and  were  payable 
by  every  merchant,  as  well  native  as  stranger  ;  with  this  ditler- 
ence,  that  merchant-strangers  paid  an  additional  toll,  viz.  halt' 
as  much  again  as  was  paid  by  natives.  The  custuma  parea  et 
noua  were  an  impost  of  3d.  in  the  pound,  due  from  merchant- 
strangers  only,  for  all  commodities  as  well  imported  as  exported; 
which  was  usually  called  the  aliens*  duty,  and  was  granted  in 
'II  Ed,  l.  J.  fust.  2[).  But  these  ancient  hereditary  customs, 
vol.  I. 


especially  those  on  wool  and  wool. fells,  came  to  be  of  little 
account,  when  the  nation  became  sensible  of  the  advantages  of 
a  home  manufacture,  and  prohibited  the  exportation  of  wool 
hy  slut  \\  Ed.  3.  c.U  See  Bac.  Ab.  tit.  Smuggling  (BX 
(eel.  by  Gwillim  &  Dodd.)  S  V 

There  is  also  another  very  ancient  hereditary  duty  belonging 
to  the  crown,  called  the  prisage  or  butler  age  of  wines;  which 
is  considerably  older  than  the  customs,  being  taken  notice  of  in 
the  great  roll  of  the  Exchequer,  8  R.  1.  still  extant.  Madox, 
Hist.  Ext  h.  :>H).  532.  Prisage  was  a  right  of  taking  two  tons 
of  wine  from  every  ship  (English  or  Foreign)  importing  into 
England  twenty  tons  or  more  ;  one  before,  and  one  behind,  the 
mast  :  which  by  charter  of  Ed.  1.  was  exchanged  into  a  duty 
of  2s.  for  every  ton  imported  by  merchant  strangers,  and  called 
butlerage,  because  paid  to  the  kings  butler.  Dav.  8  :  2  Butst, 
254:  Com.  Journ.  27  Apr.  16'89.  The  duty  of  prisage  and 
butlerage  was  granted  to  Lord  George  Fitzroy  and  his  heirs 
male  by  Charles  IT,  and  in  1806'  was  vested  in  the  Duke  of 
Grafton,  and  was  purchased  by  the  Treason*  for  h,S?0/.  ■  and  bv 
49  G.  3.  c.  79*  was  abolished.  See  Bac.  Ab.  vol.  7-  337-  (  7  th  ed') 
Other  customs  payable  upon  exports  and  imports  were  dis- 
tinguished into  subsidies,  tonnage,  poundage,  and  other  imposts. 
Subsidies  were  such  as  were  imposed  by  parliament  upon  anv 
of  the  staple  commodities  before  mentioned  over  and  above  the 
custuma  antiqua  el  magna  :  tonnage  was  a  duty  upon  all  wines 
imported,  over  and  above  the  prisage  and  butlerage  aforesaid : 
poundage  was  a  duty  imposed  ad  valorem,  at  the  rate  of  12d.  in 
the  pound  on  all  other  merchandize  whatsoever,  and  the  other 
imposts  were  such  as  were  occasionally  laid  on  by  parliament, 
as  circumstances  and  times  required.     Danv.  ]  ],  i  2. 

These  distinctions  are  now  in  a  manner  forgotten,  except  by 
the  officers  immediately  concerned  in  this  department :  their 
produce  being  in  effect  all  blended  together,  under  one  denomi- 
nation of  The  Customs. 

By  these  we  understand  at  present  a  duty  or  subsidy  paid  by 
the  merchant,  at  the  quay,  upon  imported  as  well  as  exported 
commodities,  by  authority  of  parliament;  unless  where,  for 
particular  national  reasons,  certain  rewards,  bounties,  or  draw- 
backs,, are  allowed  for  particular  exports  or  imports.  Those  of 
tonnage  and  poundage,  in  particular,  were  at  first  granted,  as 
the  old  statutes  (and  particularly  I  Eliz.  19.)  express  it,  for 
the  defence  of  the  realm,  and  the  keeping  and  safeguard  of  the 
seas,  and  for  the  intercourse  of  merchandize  safely  to  come  into 
and  pass  out  of  the  same.  They  were  at  first  usually  granted 
only  for  a  stated  term  of  years,  as,  for  two  years,  in  5  R.  2. 
Dav.  12  ;  but  in  Henry  the  Sixth's  time,  they  were  granted  him 
for  life  by  a  statute  in  the  thirty-first  year  of  his  reign ;  and 
again  to  Edward  IV,  for  the  term  of  his  life  also:  since 
which  time  they  were  regularly  granted  to  all  his  successors 
for  life,  sometimes  at  the  first,  sometimes  at  other  subsequent 
parliaments,  till  the  reign  of  Charles  the  First. 

Upon  the  restoration,  this  duty  was  granted  in  England  to 
King  Charles  the  Second  for  life,  and  so  it  was  to  his  two  im- 
mediate successors  ;  and  by  three  several  stats,  9  Anne,  c.  6' : 
1  G.  1.  c.  12 :  3  G.  I.  c.  7  I  it  was  made  perpetual  and  mort- 
gaged  for  the  debt  of  the  public  The  customs  thus  imposed 
by  parliament  were,  till  the  stat.  27  G.  3.  c.  13.  contained  in 
two  books  of  rates,  set  forth  by  parliamentary  authority. 

By  stat.  27  G.  3.  c.  13.  all  the  former  statutes  Imposing  ilu- 
ties  of  customs  and  excise  were  repealed  with  regard  to  the 
quantum  of  the  duty  ;  and  the  two  books  of  rates  above- men* 
tioned  were  declared  to  be  of  no  avail  for  the  future;  but  all 
the  former  duties  were  consolidated,  and  were  ordered  to  be 
paid  according  to  a  new  book  of  rates  annexed  to  that  statute. 

Bullion,  and  some  fewT  other  commodities,  may  be  imported 
duty-free.  All  the  articles  enumerated  in  the  tables  or  book  of 
rates  pay  upon  importation  or  exportation  the  sum  therein  spe- 
cified, according  to  their  weight,  number,  or  measure.  And  all 
other  goods  and  merchandize,  not  being  particularly  enumerated 
or  described,  and  permitted  to  be  imported  and  used  in  Great 
Britain,  shall  pav  upon  importation  a  certain  dutv  ad  valorem, 
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or  for  every  100/.  of  the  value  thereof;  hut  subject  to  a  draw- 
back upon  exportation.  Very  few  commodities  pay  a  duty 
upon  exportation ;  but  where  that  duty  is  not  specilied  in  the 
tables,  and  the  exportation  is  not  prohibited,  all  articles  may  be 
exported  without  payment  of  duty,  provided  they  are  regularly 
entered  and  shipped;  but  on  failure  thereof,  they  are  subject 
to  a  duty  ad  valorem.  And  to  prevent  frauds  in  the  represen- 
tation of  the  value,  in  cases  either  of  importation  or  exportation, 
a  very  simple  and  equitable  regulation  is  prescribed,  viz.  the 
proprietor  shall  himself  declare  the  value,  and  if  this  should 
appear  not  to  be  a  fair  and  true  estimate,  the  goods  may  be 
seized  by  the  proper  officer ;  and  four  of  the  commissioners  of 
the  customs  may  direct  that  the  owner  shall  be  paid  the  price 
which  he  himself  fixed  upon  them,  with  an  advance  of  10/.  per 
ecu/.,  besides  all  the  duty  which  he  may  have  paid;  and  they 
may  then  order  the  goods  to  be  publicly  sold,  and  if  they  raise 
any  sum  beyond  what  was  paid  to  the  owner,  and  the  sub- 
sequent expenccs,  one  half  of  the  overplus  shall  be  paid  to  the 
officer  who  made  the  seizure,  and  the  other  half  to  the  public 
revenue. 

A  very  great  number  of  acts  of  parliament  were  from  time 
to  time  passed  to  prevent  frauds  in  this  branch  of  the  revenue, 
as  well  as  in  the  excise  ;  and,  which  at  one  time  was  more  to  be 
wished  than  hoped,  general  acts  restraining  every  fraud,  and 
containing  every  regulation,  with  a  precise  statement  of  the 
punishment  for  each  offence  have  lately  been  passed,  of  which 
the  following  is  a  very  abridged  summary:  — 

The  stat.  6  G.  4.  c.  105.  repealed  all  former  acts  relating 
to  the  customs,  as  well  of  the  Irish  as  British  legislature,  pre- 
paratory to  the  enacting  a  new  system  applicable  to  the  whole 
of  the  United  Kingdom.  By  6  G.  4.  &  111.  new  Duties  of 
Customs  were  granted  accordingly  on  goods  imported  into  or 
exported  from,  or  carried  coastwise  in  any  part  of  Great 
Britain  and  Ireland;  some  of  these  duties  are  altered  or  repealed 
by  subsequent  acts-  7  &  4.  c.  c.  48.  53  :  8  G.  4.  c.  56:  9  G.  4. 
c.  t\  (>(>.  76' :  10  G.  4.  c.  c.  23.  43.  The  only  articles  exempted 
from  these  duties  are  diamonds,  bullion,  fresh  fish,  turbots  and 
lobsters,  plants,  trees  or  shrubs,  alive :  salt,  medals  of  gold  or 
silver,  and  specimens  of  natural  history.  The  war ehwt sing  of 
goods  imported  for  home  consumption,  so  as  to  secure  the  duties 
payable  on  importation,  without  calling  for  payment  till  the 
goods  are  finally  taken  into  the  market,  is  regulated  by  stat. 
()  G.  4.  c.  112.  The  Commissioners  of  the  Treasury  are  em- 
powered to  appoint  by  warrants  certain  ports  to  be  warehousing 
ports,  and  therein  certain  warehouses,  either  of  special  or  ordi- 
nate security ;  the  first  being  intended  for  more  effectual 
security  against  the  introduction  into  the  English  market  of 
prohibited  merchandize  imported  only  for  re-exportation,  the 
other  having  merely  in  view  the  safe  deposit  of  the  goods,  and 
ensuring  payment  of  the  duties.  To  secure  these  duties  a  bond 
is  given  either  by  the  proprietor  of  the  warehouse,  for  payment 
within  three  years  of  the  full  duties  of  importation,  on  all 
goods  which  shall  be  warehoused  therein,  or  otherwise  for  the 
exportation  thereof ;  or  by  the  importer  in  respect  of  the  par- 
ticular goods,  which  is  to  be  in  force  for  three  years  and  no 
longer,  and  winch  may  be  superseded  by  the  bond  of  the  pur- 
chaser, in  case  of  sale  without  removal.  By  C  G.  4.  c.  113. 
certain  Bounties  and  allowances  of  customs  were  granted  and 
made  payable  on  a  few  articles  (sugar  [refined]  being  the  most 
•  important).  Certain  specific  duties'  payable  on  goods  imported 
from  places,  formerly  within  the  limits  of  the  South  Sea  Com- 
pany's trade  (under  acts  55  G.  3.  c.  57-  §  5 — 11.  $  c  141.)  are 
expressly  continued  in  force  by  stat.  7  6.  4.  c.  48.  §  52.  That 
act  also  continues  in  force  the  act  4  G.  4.  e.  47.  as  amended  by 
5  G.  4.  t\  L  (usually  called  the  Reciprocity  Acts),  by  which  the 
king  in  council  may  authorize  the  importation  and  exportation 
of  guilds  in  Joreign  vessels  of  any  country  on  payment  of  like 
duties  as  are  payable  in  case  of  goods  imported,  &c.  in  British 
vessels,  proof  being  first  given  that  goods  are  allowed  to  be  im- 
ported into  the  foreigner's  country  in  British  ships,  on  like 
reciprocal  terms,  thus  affording  relief  from  the  high  duties  im- 


posed by  the  general  schedule  of  customs:  duties  in  case  of 
importation  into  England*  &c.  in  foreign  vessels.  The  gross 
produce  of  the  customs*  duties  in  Great  Britain,  which  in  1792 
very  little  exceeded  sue  millions  >  amounted  in  1829  to  very 
nearly  nineteen  miliums.  The  re-payments,  drawbacks,  and 
bounties,  being  only  about  a  million  and  a  quarter  at  each  of 
those  periods.  The  official  value  of  the  imports,  which  in  379*2 
were  seventeen  millions,  amounted  in  I82yto  upwards  of  forty. 
two  millions  and  a  quarter.  The  exports,  which  at  the  former 
period  were  about  twenty-eight  millions  and  a  half  (nearly 
seventeen  of  which  consisted  of  British  produce  and  manufac- 
tures), had  in  1 829  increased  to  upwards  of  sixty-six  millions ; 
fifty-five  millions  and  a  half  being  of  British  produce  and 
manufactures. 

The  Management  of  the  Customs  is  regulated  by  stat. 
6  G.  4.  c.  106.  (amended  by  7  G.  4.  c.  48;  8  G.  4,  c.  56: 
9  G.  4.  <?.  76 :  &fid  10  G.  4.  c.  43.)  under  the  direction  of  thir- 
teen commissioners  for  the  united  kingdom,  and  four  assistant 
commissioners  for  Scotland  and  Ireland ;  the  commissioners 
and  their  assistants  in  those  parts  acting  under  the  control  of 
the  commissioners  in  England,  who  are  themselves  subject  to 
the  immediate  control  of  the  Commissioners  of  the  Treasury. 

The  Gknkual  Regulations  for  the  Customs  arc  continued 
in  stat.  0  G.  4.  c.  107-  amended  by  7  G.  4.  c.  4S :  8  G.4.  c.56'. 
58:  9  G.  4.  c.  76.  In  these  acts  specific  directions  are  given 
for  the  entry,  discharging,  and  shipping  of  all  goods,  inwards 
and  outwards  ;  with  certain  prohibitions  and  restrictions,  as 
to  the  importation  and  exportation  of  particular  goods;  also  for 
regulating  the  Coasting  Trade,  including  in  that  term  all 
trade  by  sea,  from  any  one  part  of  the  United  Kingdom  to  any 
other  part  thereof. 

By  stat.  6  G.  4.  c.  108.  (amended  by  7  G.  4.  c.  48 :  S  G.  4 
c.  58 :  10  G.  4,  c,  43.)  for  the  prevention  of  smuggling,  a  great 
number  of  regulations  are  made  as  to  the  size  and  conduct  of 
vessels  and  boats  likely  to  be  engaged  in  that  illicit  traffic,  and 
severe  penalties  and  forfeitures  are  imposed  on  all  transgressors, 
S  ce  t  i  t .  Sm  uggl ing . 

By  stat.  G  G.  4.  t\  KK).  "for  the  encouragement  of  British 
Shipping  and  Navigation/'  (amended  by  7  G.  4.  c.  48:  8  GA. 
c.  56:  9  O.  4.  c.  76.)  regulations  are  made  as  to  the  importation 
and  exportation  of  various  articles,  from  various  places  in 
British  ships,  or  in  foreign  ships,  of  the  country  producing  the 
articles,  &e. ;  these  are  usually  termed  the  Navigation  Ads. 
See  that  title  in  this  Diet. 

By  stat.  6  G-  4  c.  1 1  4.  "  to  regulate  the  trade  of  the  British 
Plantations/'  (amended  by  7  G.  4.  c.  48 :  8  G.  4.  c.  5():  and 
9  G.  4.  c.  76.)  duties  are  imposed  and  directions  gi\ren  appli- 
cable to  the  whole  of  that  trade  ;  in  which  the  East  Indian  Isle 
of  Mauritius  is  included  upon  the  same  footing  as  the  \\  est 
Indies. 

The  trade  to  the  Isle  of  Man  and  the  duties  on  articles 
imported  there,  are  regulated  by  stat.  6  G.  4.  c.  115;  see  also 
the  stats,  6  G.  4.  c.  107-  §  17-  52.  67 :  7  G.  4.  c.  48.  §  11.  49: 
8  G.  4.  c.  56.  §3  :  9  G.  4.  c  7G.  §  5.  27,  28  :  and  this  Diet, 
tit.  Isle  of  Ma?i. 

As  to  the  superannuation  fund,  see  stat.  51  G.  3.  c.  55.  for 
England,  and  52  G.  3.  c.  60.  for  Scotland, 

CUSTOMS  AND  SERVICES,  belonging  to  the.  tenure 
of  lands,  are  such  as  tenants  owe  unto  their  lords ;  which  being 
withheld  from  the  lord,  he  may  have  a  writ  of  custom*  and 
services.    Sec  tits.  Consuetudinibus  <§■  Servitiis* 

CUSTOMARY  FREEHOLD.    See  tit.  Copyhold. 

GUSTOS  BREVIUM.  A  principal  clerk  belonging  to  tte 
Court  of  Common  Pleas,  whose  office  is  to  receive  and  keep  all 
the  writs  returnable  in  that  court,  and  put  them  upn  files, 
every  return  by  itself;  and  to  receive  of  the  prot  he-notaries  m 
the  records  of  nisi  priusy  called  the  posteas ;  for  they  arc  first 
brought  in  by  the  clerk  of  assize  of  every  circuit  to  the  protho- 
notary,  who  enters  the  issue  in  the  causes,  to  enter  the  judg- 
ment': and  four  days  after  the  return  thereof,  the  prothono- 
tary  enters  the  verdict  and  judgment  thereupon,  into  the  roll* 
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of  the  court ;  whereupon  he  afterwards  delivers  them  over  to 
the  custos  brevium,  who  binds  them  into  a  bundle.  He  makes 
entry  likewise  of  all  writs  of  covenant,  and  the  concord  upon 
every  fine,  and  maketh  fortli  exemplifications,  and  copies  of  all 
writs  and  records  in  his  office,  and  of  all  fines  levied. 

The  fines  after  they  are  engrossed  are  divided  between  the 
custos  brevium  and  the  chirographer  ;  the  chirographer  always 
keeps  the  writ  of  covenant  and  the  note,  and  the  custos  brevium 
the  concord  and  the  foot  of  the  fine;  upon  which  foot  of  the 
fine  the  chirographer  causeth  the  proclamations  to  he  indorsed, 
when  they  are  proclaimed.  This  officer  is  made  by  the  kings 
letters  patent,  which  were  first  granted  by  Charles  II.  in  the 
twenty-ninth  year  of  his  reign,  to  trustees  for  the  Earl  and 
Countess  of  Lichfield,  and  for  the  issue  of  the  countess  in  tail. 
The  persons  at  present  entitled  to  the  office  acquired  it  by  inhe- 
ritance. By  6*  G.  4.  c.  SJ).  the  Treasury  is  authorised  to  con- 
tract with  the  persons  beneficially  entitled  to  the  fees  and 
profits  of  the  office  for  the  purchase  of  their  rights  for  such  an- 
nuity, charged  on  the  consolidated  fund,  as  the  Treasury'  shall 
think  fit,  and  after  the  confirmation  of  the  agreement  by  parlia- 
ment, the  rights  of  the  parties  shall  cease,  and  the  annuity 
shall  be  paid  to  such  person  or  persons  as  would  be  entitled  to 
the  fees,  &c,  if  the  act  had  not  been  made.  See  I  W,  4.  c.  58. 
In  the  Court  of  King's  Bench  there  is  also  a  custos  brevium  el 
rotulorum,  who  fileth  such  writs  as  are  in  that  court  filed,  and 
all  warrants  of  attorney,  &c,  and  whose  business  it  is  to  make 
out  the  records  of  nisi  prius,  &c.  See  tits,  Ckirographer, 
Common  Pleas. 

Custos  Placitorum  Corona.  An  officer  which  seems  to 
be  the  same  with  him  we  now  call  custos  rotulorum.  Bract. 
Ub.2.c.  5. 

Custos  Rotulorum*  keeper  of  the  rolls  or  records  of  the 
county.  The  officer  who  hath  the  custody  of  the  rolls  or 
records  of  the  sessions  of  the  peace,  and  also  of  the  commission 
of  the  peace  itself.    He  is  always  a  justice  of  the  peace  of  the 


quorum  in  the  county  where  appointed,  and  usually  some  per- 
son of  quality ;  but  he  is  rather  termed  an  officer  or  minister 
than  a  judge.  Lamb.  Eiren.  lib.  4.  c.  H.  p,  3J3.  By  stat. 
;J7  //.  8.  c.  1.  (altered  by  stat.  3  and  4  Ed.  o.  c.  1.  but  restored 
by  1  W.  $  3/.  t\  21.)  the  custos  rotulorum  in  every  county  is 
appointed  by  a  writing  signed  by  the  kings  hand,  which 
shall  be  a  warrant  to  the  lord  chancellor  to  put  him  in  com- 
mission ;  and  he  may  execute  his  office  by  deputy,  and  hath 
power  to  appoint  the  clerk  of  the  peace,  &c.  See  tit.  Clerk  of 
the  Peace.  The  custos  rotulorum,  two  justices  of  the  peace, 
and  the  clerk  of  the  peace,  are  to  enroll  deeds  of  bargain  and 
sale  of  lands  of  papists,  &c.  by  S  G.  1,  c,  18*    See  tit.  Papists. 

Cl'STOS  OK   THE   Sn  KIT  TALI  TIES*  ")       c,  ^ 
CUSTOB  OP  THE   TEMPORALITIES,  f      &e  Gu^A^ 

CUT- PURSE*  If  any  person  clam  et  secrete,  and  without 
the  knowledge  of  another,  cut  his  purse  or  pick  his  pocket,  and 
steal  from  thence  to  the  value  of  12d.f  it  is  felony  without 
benefit  of  clergy,  by  stat,  8  Eliz.  c.  4 ;  but  the  capital  part  of  the 
offence  is  now  repealed.    See  tit.  Felony. 

Cl_  TTS,  Flat-bottomed  boats,  built  low  and  comniodionsly, 
used  in  the  channel  for  transporting  of  horses.  Stow.  Annul. 
/>.  412. 

CUTTER  OF  THE  TALLIES.  An  officer  in  the  Exclus 
qucr,  to  whom  it  belonged  to  provide  wood  for  the  tallies,  and 
to  cut  the  sum  paid  upon  them,  &c.    See  tit.  Exchequer. 

CUVE,  Fr.J  A  keeve,  from  whence  comes  keever,  a  tub  or 
vat  for  brewing.  CoiveL 

CYC  LAS.  A  long  garment  close  upwards,  and  open  or 
large  below.    See  Matt.  Paris.  Anno  1236, 

CYDER.  Is  one  of  the  many  articles  liable  to  Excise-duties. 
See  tit.  Excise. 

CYNEBOTE.  A  mulct  anciently  paid  by  one  who  killed 
another,  to  the  kindred  of  the  deceased.  &  pel  man.  Bhmnl. 

CYIilCBRYCE,  Sax.]  Irruptio  in  ecclesiam.  Leg.  Eccl 
C  a  nidi  Regis.    See  tit,  Sacrilege. 
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DA,  Fn]     A  word  affirmative  for  yes*     Law  French 
Diet. 

DAG.    A  gun  :  un  dagg,  a  small  gun,  or  hand  gun*  See 
Haque. 

DAGL'S  or  DAIS.  The  chief  or  upper  table  in  a  monas- 
tery ;  from  a  cloth  called  dais,  with  which  the  tables  of  kings 
were  covered. 

DALMATICA,  A  garment  with  large  open  sleeves,  at 
first  worn  only  by  bishops,  though  since  made  a  distinction  of 
degrees,  so  called,  because  it  came  originally  from  Dalmatia. 

DA  LI'S,  DA  ILLS,  DA  ILIA.  A  certain  measure  of 
land.  Et  tot  am  Dailiam  marisci  tarn  de  rossa,  quam  de  prato, 
fyc.  Mon.  Ang.  torn.  %  p.  211.  In  some  places  it  is  taken  for  I 
a  ditch  or  vote,  whence  comes  dale.  The  dali  prati  have  been 
esteemed  such  narrow  slips  of  pasture  as  are  left  between  the 
ploughed  furrows  in  arable  land,  which  in  some  parts  of  Eng- 
land are  called  doles ;  the  present  Welsh  use  this  word  for 
low  meadow  by  the  river  side.  And  this  seems  to  be  the  ori- 
ginal name  and  nature  of  Deal,  in  Kent,  where  Csesar  landed, 
and  fought  the  Britons:  Cwsar  ad  Dolam  bellum  pugnavit. 
CoweL 

DAMAGES, 

Damna.H  This  term  signifies  generally  any  hurt  or  hin- 
drance that  a  man  receives  in  hu>  estate ;  but  particularly  d 


DAMAGES,  I. 


part  of  what  the  jurors  are  to  inquire  of  and  bring  in.  when 
an  action  passeth  for  the  plaintiff  *  for,  after  verdict  given  on 
the  principal  cause,  the  jury  are  asked  touching  costs  and 
damages,  which  comprehend  a  recompense  for  what  the  plaintiff 
hath  suffered,  by  means  of  the  wrong  done  him  by  the  defendant. 
Co.  Lit.  257.  The  word  damage  is  taken  in  lawjin  two  several 
significations,  the  one  properly  and  generally,  the  other  rela- 
lively  ;  properly,  as  it  is  in  cases  wherein  damages  are  founded 
upon  the  statutes  where  costs  are  included  within  the  word 
damages,  and  taken  as  damages. 

But  when  the  plaintiff  declares  for  the  wrong  done  to  him 
to  the  damage  of  such  a  sum,  this  is  to  he  taken  relatively  for 
the  wrong  which  passed  before  the  writ  brought,  and  is  as- 
sessed by  reason  of  the  foregoing  trespass,  and  cannot  extend 
to  costs  of  suit,  which  are  future,  and  of  another  nature. 
10  Rep,  116,  117.    See  tit.  Costs. 

I.  In  what  ActioJis  Damages   may   be  recovered^  and 
against  whom. 

II.  J  low  Damages  are  to  be  assessed >  increased \  and  miti- 
gated. 

III.  Compensation  to  be  made  by  hundreds,  §c.  for  damage 
riotously  done  in  certain  cases* 

I*  In  what  Actions  Damages  may  be  recovered,  and  against 
2x2 
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whom. — In  personal  and  mixed  actions,  damages  were  recovered 
at  common  law  ;  but  in  real  actions  no  damages  were  recover- 
able, because  none  were  demanded  by  the  count  or  writ. 
Whereas  in  actions  personal  the  plain  tin"  counts  ad  dampntim 
for  the  injury,  and  if  he  recovers  no  damages  he  hath  no 
costs,  10 *  Rep.  111.  117.  In  a  personal  action,  the  plaintiff 
shall  recover  damages  only  for  the  tort  (lone  before  the  action 
brought,  and  therein  he  counts  for  his  damages;  in  a  real 
action  he  recovers  his  damages  pending  the  writ,  and  there- 
fore never  counts  for  his  damages.  10  Rep.  117*  By  the  stat. 
of  Gloucester,  (i  Ed.  1.  c.  1.  damages  are  given  in  real  actions, 
assizes  of  novel  disseisin,  mort  d  ancestor,  §c,  and  shall  be 
recovered  against  the  alienee  a  disseisor,  as  well  as  against 
the  disseisor  himself;  and  the  demandant,  shall  have  ot  the 
tenant  likewise  costs  of  suit,  but  not  expenccs  for  trouble  and 
loss  of  time.  2  Inst.  288.  See  farther  the  said  slat.  6  Ed.  1. 
c.  I  !  st.  3  II.  7.  c.  10  :  2  Inst.  284.  286:  2  Danv.  Abr.  44-8. 

No  damages  could  be  recovered  at  the  common  law,  but 
against  the  wrong  doer,  and  by  him  to  whom  the  wrong  was 
done.    2  Inst.  284. 

Any  person  who,  in  the  exercise  of  a  public  function  void 
of  emolument  (which  he  is  compellable  to  execute,  acting 
without  notice,  and  according  to  his  best  still  and  diligence, 
with  the  best  information  he  can  obtain,)  docs  an  act  which 
occasions  consequential  damages,  is  not  liable  to  an  action  for 
such  damages.  Therefore  where  the  trustees  of  a  turnpike 
road,  empowered  to  make  water  courses  to  prevent  the  road 
from  being  overflowed,  directed  their  surveyor  to  present  a 
plan  for  carrying  off  the  water  of  an  adjacent  brook,  and  on 
his  recommendation  ordered  him  to  make  a  wide  channel  from 
the  road,  gradually  narrowing,  and  conducting  the  water  into 
the  ordinary  sluice  ditches  of  the  plaintiff's  land,  which  were 
insufficient'  to  discharge  it,  and  his  land  was  consequently 
overflowed,  it  was  held  by  the  Court  of  C.  P.  that  no  action 
lay  against  the  chairman  of  the  trustees  who  signed  the  order 
for  cutting  the  trench.  Sutlon  v.  Clarke,  6  Taunton,  29*  And 
see  1  East,  555. 

Damages  shall  be  recovered  in  writ  of  admeasurement  of 
dower ;  but  not  in  a  writ  of  admeasurement  of  pasture. 
2  Danv.  4.57,  In  writ  of  partition,  by  one  coparcener  against 
another,  it  is  said  no  damages  shall  be  had.  In  a  formedon 
no  damages  shall  be  recovered ;  so  in  a  nupcr  obiit,  writ  of 
account,  writ  of  execution,  &c.  Ibid.  4*55,  45(i.  Damages 
and  eosts  are  due  in  a  writ  of  annuity  ;  and  if  the  jury  find  for 
the  plaintiff,  and  do  not  assess  damages,  it  will  be  error; 
though  he  may  after  verdict  release  the  damagesj  and 
take  judgment  for  the  annuity.  11  Rep.  56:  Dyer,  320. 
369. 

In  battery,  imprisonment,  and  taking  of  goods,  against  three 
persons  ;  one  commits  the  battery,  another  the  imprisonment, 
the  third  takes  the  goods,  all  at  one  time,  all  are  guilty  of  the 
whole,  and  to  be  charged  in  damages.    3  Lev.  324.    See  10 


Rep.  66f  (ti- 
ll. I  loir  Damages  are  to  be  assessed,  increased,  and  mili- 
gaied* — In  real  actions  damages  are  assessed  by  writ  of  inquiry; 
when  the  jury  find  the  issue  for  the  plaintiff,  they  are  to  assess 
the  damages.  And  in  actions  upon  the  case,  &c.  where 
damages  are  uncertain,  it  is  left  to  the  jury  to  inquire  of  them. 
In  debt,  whieh  appears  certain  to  the  court  what  it  is,  the 
damages  assessed  by  the  jury  are  small,  in  fact  only  nominal,  as 
one  shilling;  and  the  master  in  B.  R.  taxeth  the  costs,  which 
are  added  thereto,  and  called  damages.  I  Lill.  390.  When 
judgment  is  given  by  default,  in  action  of  debt,  the  court  is  to 
assess  the  damages,  and  not  the  jury;  so  if  judgment  by  nil 
dicit,  in  action  of  debt. 

Where  excessive  damages  have  been  given,  or  there  hath 
been  any  misdemeanor  in  executing  a  writ  of  inquiry,  the 
court  hath  sometimes  relieved  the  defendant  by  a  new  wTrit  of 
inquiry.  2  Danv.  464.  And  where  damages  are  excessive, 
on  motion  the  defendant  may  have  a  new  trial.    Style  >  465 ; 


I  Nets.  Abr.  587-  But  in  that  case  the  damages  ought  not  to 
be  weighed  in  a  nice  balance,  but  ought  to  be  such  as  appear 
at  first  blush  to  be  outrageous,  and  indicate  passion  or  partiality 
in  the  jury  ;  and  when  a  new  trial  is  granted  on  this  ground, 
the  former  verdict  stands  as  a  security  for  the  damages  to  be 
given.  See  the  cases  on  this  subject  collected,  Tidd's  Prac.QOQ. 
(9th  cd.)  In  trespass  against  two,  one  comes  and  pleads  not 
guilty,  and  it  is  found  against  him  ;  and  afterwards  another 
comes  and  pleads  the  like,  and  is  found  guilty  by  another 
inquest ;  in  this  case,  the  first  jury  shall  assess  all  the  damages 
for  the  trespass.  New.  Nat.  Br.  256.  Trespass  against  divers 
defendants,  they  plead  not  guilty  severally,  and  the  jury  finds 
them  all  guilty  ;  the  jury  must  assess  the  damages  jointly,  for 
it  is  but  one  entire  trespass,  and  nv^de  joint  by  the  declaration. 

I I  Rep.  5. 

If  action  is  brought  for  two  several  causes  of  action,  one  of 
which  is  not  actionable,  if  entire  damages  are  given  the  verdict 
is  void;  contra  if  the  damages  are  severed.  And  where  damage* 
are  entirely  assessed,  and  they  ought  not  to  be  given  for  some 
part,  no  judgment  can  be  given  on  the  verdict.  10  Rep.  130. 
But  if  the  damages  can  be  apportioned  by  reference  to  the 
judge's  notes,  so  that  he  can  say  what  damages  are  given  for 
the  good  cause  of  action,  the  plaintiifmay  abandon  the  rest,  and 
the  objection  is  cured.  Tidd's  Prac  9I<).  Where  damages  arc 
awarded  for  delay  of  execution,  and  being  kept  out  of  the 
money,  they  are  usually  assessed  by  allowing  the  party  what 
lawful  interest  he  might  have.    1  Salic.  20S. 

For  money  lent,  interest  shall  be  given  from  the  time  the 
money  was  payable  to  the  time  of  liquidating  the  debt,  by  the 
court's  giving  judgment.  2  Burr.  1081.  6".  So,  on  a  bill  of  ex- 
change, it  is  usual  to  calculate  the  interest  up  to  the  time  when 
judgment  maybe  en:,  red  up.  And  it  is  now  settled,  as  a 
general  rule,  that  where  a  new  action  may  be  brought,  and  a 
new  satisfaction  obtained  on  that,  for  duties  or  demands  arisen 
since  the  commencement  of  the  depending  suit,  these  shall  not 
be  included  in  the  judgment  on  the  former  action.  But  where 
the  interest  is  an  accessory  to  the  principal,  and  the  plaintiff 
cannot  bring  a  new  action  for  interest  grown  due  between  the 
commencement  of  the  action  and  judgment,  it  shall  be  included. 
Id.  1086,  7.  As  to  interest  from  the  time  of  the  original 
judgment  to  the  affirmance  in  case  of  a  writ  of  error,  see  Doug. 
752.  in  n. ;  2  Term  Rep.  o?.  59-  78  :  and  the  slat.  3  11  7-  c.  10. 
A  jury  may,  and  now  frequently  do,  give  interest  on  book-debts 
in 'the' name  of  damages.  See  Doug.  6~6.  Jt  is  now  settled 
that  interest  is  only  recoverable  in  four  cases.  1st.  U  here 
there  is  a  contract  in  writing  for  payment  of  money  on  a  any 
certain,  as  on  bills  and  notes,  kc,  2d.  Where  there  has  been 
an  express  promise  to  pay  interest.  3d.  Where,  from  the 
course  of  dealing  between  the  parties,  such  a  promise  may  be 
inferred.  And  4th,  Where  it  can  be  proved  that  interest  has 
actually  been  made  of  the  monev-  1  Camp.  50:  Id.  ^  - 
2  Esp.'Ca.  704:  5  East,  22  :  4  taunt.  2<J8:  3  Camp*m* 
Bac.  Ah.  vol  2.  868.  (7th  ed.) 

In  what  case  the  plaintiff  shall  have  no  more  costs  than 
damages,  unless  the  jury  finds  more  than  40*.,  see  tit.  Costs. 

In  action  upon  the*  case,  the  jury  may  find  less  damages 
than  the  plaintiff  lays  in  his  declaration,  but  ought  not  to  und 
more,  though  costs  may  he  increased  beyond  the  sum  mentioned 
in  the  declaration  for  damages.  The  plaintiff  may  release  put 
of  the  damages  upon  entering  up  his  judgment.  10  Rep.  Ha- 
lf he  does  not,  but  takes  judgment  for  damages  (exclusive  01 
costs)  to  a  larger  amount  than  laid  in  the  declaration,  it  is 
error,  and  not  within  any  of  the  statutes  of  amendment  or 
jeofails.  In  debt  against  a  sheriff  or  gaoler  for  an  escape,  UK 
jury  cannot  give  a  less  sum  than  the  creditor  would  nave 
recovered  against  the  prisoner,  viz.  the  sum  indorsed  on 
writ,  and  the  legal  fees  of  execution.    2  Term  Rep. 

When  the  damages  are  liquidated,  and  fixed  by  the  contra 
at  a  certain  sum,  the  jury  are  bound  to  give  the  whole  sum 
fixed,  in  an  action  for  breach  of  the  contract.    As  to  tlie  tn.- 
tinction  between  liquidated  damages  and  a  penalty  for  seen  * 
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performance  of  a  contract,  see  2  Bos.  P.  346 :  1  Bing.  302  : 
6  Bing.  141  :  6  Barn.  tic  C\2l6:  Tidd.  8?&  (9th  ed.) 

In  actions  upon  any  bond,  &c.  for  non-performance  of  cove- 
nants, the  jury  shall  assess  damages  for  those  the  plaintiff' proves 
broken,  and  the  plaintiff  may  assign  as  many  breaches  as  he 
thinks  fit.  S  ami  9  W*  3.  c.  11,  See  tits.  Bonds,  Covenants. 
In  debt  for  a  penalty  in  articles,  the  jury  ought  to  assess 
damages  on  the  breach  assigned,  under  this  statute.,  and  shall 
not  lind  the  debt.  2  fVils.  377. 

Damages  are  not  to  be  given  for  that  which  is  not  contained 
in  the  plaintiff's  declaration,  and  onlv  for  what  is  material!  v 
alleged.    1  LtiL  381. 

When  damages  double  or  treble  are  given  in  an  action  newly 
created  by  statute,  if  no  damages  were  formerly  recoverable, 
there  the  demandant  or  plaintiff  shall  recover  those  damages 
only,  and  shall  not  have  costs,  being  a  new  creation  in  recom- 
pense where  there  was  none  before.  As  upon  stat.  1  and  2 
P.  M.  c.  12.  for  driving  of  distresses  out  of  the  hundred,  &c. 
whereby  damages  are  given,  the  plaintiff  shall  recover  no  costs, 
only  his  damages,  because  this  action  is  newly  given.  But  in 
an  action  upon  the  stat.  8  //.  6.  c.  9-  of  forcible  entry,  which 
giveth  treble  damages,  the  plaintiff  shall  recover  his  damages 
and  his  costs  to  the  treble  amount,  by  reason  he  was  entitled  to 
single  damages  before  by  the  common  law  ;  and  the  statute,  as 
part  of  the  damages,  increases  the  costs  to  treble  ;  and  when  a 
statute  increases  damages,  costs  shall  likewise  be  increased. 

2  Inst.  289:  10  Rep.  11 6. 

Double,  treble  damages,  &c.  are  allowed  in  several  cases  by 
a  very  great  variety  of  statutes ;  as  for  not  setting  forth  tithes, 
distresses  wrongfully  taken,  rescous;  though  if  it  be  not  found 
by  the  jury  that  the  plaintiff  hath  sustained  some  damage,  in 
cases  where  treble  damages,  &c.  are  inflicted  by  JawT,  no 
damages  can  be  awarded.  See  the  several  acts.  Where  a 
statute  gives  treble  damages,  the  plaintiff  is  entitled  to  three 
times  the  full  amount  of  the  damages  given  by   the  jurv. 

4  b.  %  a 

1  low  damages  given  to  a  person  sued  for  an  act  done  in  the 
execution  of  his  office  are  to  be  assessed  and  recovered,  see 
Fa  I  en  tine  v.  F  aw  vet,  Hard.  138,  ]3<). 

Plaintiff  may  take  judgment  de  meUorihus  damnis  where 
several  damages  are  given,  or  enter  a  remittitur,  S.ihL»  v.  / 
1  Wik.par.  Ufa.  30. 

The  court  in  their  discretion  may  increase  the  damages  in 
Mai/hem*    Brown  v,  Seymour,  Jills,  par.  1.  fo.  5  :  and  vide 

3  Sail.  1 1 5  :  2  Inst.  200.    See  Mayhem. 

In  assumpsit  for  not  delivering  goods  at  a  given  day,  the 
true  measure  of  damages  is  the  difference  between  the  contract 
price  t  and  the  price  which  goods  of  a  similar  quality  and  de- 
scription bore  on  or  about  the  day  when  the  goods  ought  to 
have  been  delivered.  Gains  ford  v.  Carroll,  lZ  Barn.  lV  ('/v.v. 
(ii24,  Where  a  plaintiff  has  recovered  a  verdict  for  a  sum  of 
money,  composed  of  several  items,  some  of  which  he  was  not 
in  strict  law  entitled  to  recover  under  the  declaration  in  that 
action,  but  which  he  would  be  clearly  entitled  to  recover  by 
declaring  in  a  different  form,  the  court  will  not  reduce  the 
damages.    3  Barn.  $  Cres*  357. 

See  farther,  as  to  damages  in  general,  Corn.  Dig.,  tit. 
Damages  :  Bac.  Ah.  tit.  Darnages.  (7th  ed.) 

III.  Compensation  to  be  made  by  hundreds,  tic.  Ji.tr  damage 
riotously  done  in  certain  vases. — The  stat.  7  and  8  G.  1-  v.  H\. 
u  for  consolidating  and  amending  the  laws  in  England  relative 
to  remedies  against  the  hundred,"  enacts  that  the  inhabitants 
of1  the  hundred,  wapentake,  ward,  or  other  district  in  the  na- 
ture of  a  hundred,  by  whatever  name  it  shall  be  denominated, 
shall  yield  full  compensation  to  persons  damnified  by  the 
riotous  demolishing,  pulling  down,  or  destroying.,  wholly  or  in 
part,  of  any  church  or  chapel,  or  any  dissenting  chapel,  or  any 
house,  stable,  coachhouse,  outhouse,  warehouse,  office,  shop, 
mill,  malthousc,  hop-oast,  barn,  or  granary,  or  any  building 


used  in  any  trade  or  manufacture,  or  any  machinery,  steam,  m 
other  engine,  or  any  staith,  erection,  or  building,  or  any  bridge, 
waggon- way,  or  tunnel,  relating  to  any  mine,  not  only  for  the 
damage  so  done  to  any  such  enumerated  subjects,  but  also  for 
damage  done  to  fixtures,  furniture,  and  goods,  in  such  church, 
house,  or  other  buildings.  §  3 — 7-  §  10  and  11  regulates  the 
mode  of  proceeding.  By  §  8  and  9>  when  the  damage  does  not 
exceed  30/.,  two  justices  in  petty  sessions  may  order  the  amount 
to  be  paid  by  the  treasurer  of  the  county,  &c. 

Counties  of  cities  and  liberties,  &c.  being  out  of  the  hun- 
dred, or  not  contributing  to  the  county  rate,  liable  like  the 
hundred.  §  12.  14.  15.    See  farther,  tit.  Hundred. 

DAMAGE  CLEER,  damna  clerivorum.^  Was  a  fee 
assessed  of  the  tenth  part  in  the  Common  Pleas,  and  the 
twentieth  part  in  the  King's  Bench  and  Exchequer,  out  of  all 
damages  exceeding  five  marks  recovered  in  those  courts,  in 
actions  upon  the  case,  covenant,  trespass,  battery,  &c.  wherein 
the  damages  were  uncertain ;  which  the  plaintiff  was  obliged 
to  pay  to  the  prothonotary,  or  the  chief  officer  of  the  court 
wherein  recovered,  before  he  could  have  execution  for  the 
damages:  this  was  originally  a  gratuity  given  to  the  prot/totto- 
faries  and  their  clerks,  for  drawing  special  writs  and  pleadings; 
but  it  is  taken  away  by  statute,  and  if  any  officer  in  the  king's 
courts  take  any  monev  in  the  name  of  damage  cleer,  or  anv 
thing  in  lieu  thereof,  he  shall  forfeit  treble  the  value.  Slat. 
17  Car*  2.  v.  6. 

Da. mage -feasant,  Qvfahatd.~\  Is  when  a  stranger's  beasts 
are  found  in  another  person's  ground  without  his  leave  or 
licence,  and  without  the  fault  of  the  possessor  of  the  close 
(which  may  happen  from  his  not  repairing  his  fences),  and 
there  doing  damage,  bv  feeding  or  otherwise,  to  the  grass, 
corn j  wToods,  &c.  In  which  case  the  tenant  whom  they  damage 
may  distrain  and  impound  them,  as  well  by  night  as  in  the 
day,  lest  the  beasts  escape  before  taken ;  which  may  not  be 
done  for  rent,  services,  &e.  only  in  the  day-time.  Stat,  ,01  //.  3. 
st.  4:  1  Inst.  1 42.  If  a  man  take  my  cattle,  and  put  them 
into  the  land  of  another,  the  tenant  of  the  land  may  take  these 
cattle  daraage-feasant,  though  I,  who  am  the  owner,  was  not 
privy  to  the  cattle's  being  there  damage- feasant  ;  and  he 
may  keep  them  against  me  till  satisfaction  of  the  damages. 
2  Danv.  Ab.  364c. 

Hut  if  one  comes  to  distrain  damage-feasant,  and  to  seize  the 
cattle,  and  the  owner  drives  them  out  before  they  are  taken,  he 
cannot  distrain  them  damage-feasant,  but  is  put  to  Ins  action 
of  trespass ;  for  the  cattle  ought  to  be  actually  upon  the  land 
dam  age- feasant  at  the  time  of  the  distress.  1  Inst*  1(31  : 
9  Rep.  22.  He  that  hath  but  the  possession  of,  and  no  title 
to  the  land,  may  justify  taking  a  distress  damage-feasant. 
Plowd.  431.  If  a  man  puts  cattle  to  pasture  at  so  much  a 
week  with  another,  who  after  gives  notice  that  he  will  not 
htive  them  there  any  longer ;  in  this  case  the  owner  of  the 
ground  may  distrain  them  damage-feasant,  though  the  cattle 
be  in  lawfully  at  first :  so  where  a  lessee  holds  after  his  estate  is 
ended.  43  Ed.  S :  Keil?v.  69.  But  the  owner  of  the  cattle 
should  have  proper  notice  and  reasonable  time  allowed  for 
taking  away  his  cattle. 

Beasts  belonging  to  the  plough,  or  beasts  of  husbandry,  sheep, 
horses  joined  to  a  cart,  may  be  distrained  damage-feasant, 
though 'not  for  rent.  1  Sid,  ±22.  4 10.  But  the  owner  may 
tender  amends  before  the  cattle  are  impounded,  and  then  the 
detainer  is  unlawful ;  also,  if  when  impounded  the  pound  door 
is  open,  the  owner  may  take  them  out.  5  Rep.  7&  See  farther 
tit.  Distress. 

A  greyhound  may  be  taken  damage-feasant  running  after 
conies  in  a  warren  ;  so  a  man  may  take  a  ferret  that  another 
hath  brought  into  his  warren,  and  taken  conies  with.  If  a 
person  bring  nets  and  gins  through  ray  warren,  I  cannot  lake 
them  out  of  his  hands.  2  Danv.  '633.  But  if  men  are 
rowing  up  my  water,  and  endeavouring  with  nets  to  catch  fish 
in  my  several  piscary,  I  may  take  their  oars  and  n:ts,  and 
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detain  them  as  damage-feasant,  to  stop  their  farther  fishing; 
though  I  cannot  cut  their  nets*  Cro.  Car.  228.  See  tits.  Dis- 
tress, Trespass. 

DAM.  A  boundary,  or  confinement;  n<  to  dam  up  or  dam 
out,  infra  damnum  xitum,  without  the  bounds  or  limits  of  his  own 
property  or  jurisdiction.    Bract,  lib.  2.  c.  37- 

D  A  M  [SELL  A .    See  Pimp  Ten  ure. 

DAMNUM  ABSQUE  INJURIA.  If  one  man  keeps  a 
school  in  such  a  place,  another  may  do  so  likewise  in  the  same 
place,  though  ho  draw  away  the  scholars  from  the  other  school; 
and  this  is  da  ma  inn  absque  injuria,  a  loss  without  an  injury  ; 
but  he  must  not  do  any  thing  to  disturb  the  other  schooh 
3  SalL  10. 

DAN.  Anciently  the  better  sort  of  men  in  this  kingdom 
had  the  title  of  Da  a  ;  as  the  Spaniards  Don,  from  the  Lat. 
Domintts* 

DANEGELT,  or  DANE  GELD,  danegildnm.']  Is  com-  ! 
pounded  of  the  words  dane  and  gelt,  money  or  tribute,  and  was 
a  tax  of  Is**  and  after  c2s.,  upon  every  hide  of  land  through  the 
realm,  hud  upon  our  ancestors  the  Saxons  by  the  Danes,  when 
they  lorded  it  here.  Camd.  Brit.  83.  1 12.  According  to  some 
accounts,  this  tax  was  levied  for  clearing  the  seas  of  Danish 
pirates,  which  heretofore  greatly  annoyed  our  coasts ;  but 
King  Ethelred,  being  much  distressed  by  the  continual  inva- 
sions of  the  Danes,  to  procure  peace  was  compelled  to  charge 
his  people  with  very  heavy  payments,  called  danegelt,  which 
he  paid  to  the  Danes  at  several  times.  Jlovedon  par.  post. 
Annal.  344:  Ingulpk.  510:  Seldens  Mare  Clans.  190.  This 
danegelt  was  released  by  Edward  the  Confessor,  but  levied 
again  by  Will.  I.  and  II. ;  then  it  was  released  again  by  King 
Henry  I.,  and  finally  by  King  Stephen.  In  the  reign  of 
Hardicanute  and  others  it  was  levied  by  pure  prerogative, 
without  asking  the  consent  of  the  nobility  or  people.  The 
clergy  were  exempted  from  it. 

DANELAGE,  The  law  of  the  Dunes  when  they  governed 
a  third  part  of  this  kingdom.  See  farther,  tits.  Merc/ten tage, 
Common  haw. 

DANGER! A.  A  payment  in  money  made  by  forest  tenants, 
that  they  might  have  liberty  to  plough  and  sow  in  time  of 
pannage,  or  mast  feeding.    Mamv.  For.  Laws. 

DAPIFER,  a  dapes  ferendo.~\  Was  at  first  a  domestic 
officer,  like  unto  our  steward  of  the  household,  or  rather  clerk 
of  the  kitchen  ;  but  by  degrees  it  was  used  for  any  fiduciary 
servant,  especially  the  chief  steward  or  head  bailiff  of  an  honour 
or  manor.  There  is  mention  made  in  our  ancient  records  of 
dapifcr  regis,  which  is  taken  for  steward  of  the  king's  house- 
hold.   Cow  el. 

DARDUS,  i.  e.  a  dart.    In  Wales  an  oak  is  called  a  dar. 

DARE  AD  RKMANENTIAM.  To  give  away  in  fee 
or  forever.  Glanv.  lib.  rJ.  c.  1.  This  seems  to  be  only  of  a 
remainder. 

DARREIN,  is  a  corruption  from  the  Fr.  dernier,  viz. 
ultimas,  the  last ;  in  which  sense  we  use  it,  as  darrein  con- 
/  in  ua  n  ce  &  c. 

DARREIN  PRESENTMENT,  last  presentation.]  See 
tit-  Advowson,  III.  An  assise  of  darrein  presentment  lies 
when  a  man,  or  his  ancestors  under  whom  he  claims,  having 
presented  a  clerk  to  a  benefice,  who  is  instituted ;  afterwards, 
upon  the  next  avoidance,  a  stranger  presents  a  clerk,  and 
thereby  disturbs  him  that  is  real  patron  ;  in  which  case  the 
patron  shall  have  this  writ  (F.  N.  B.  31),  directed  to  the 
sheriff  to  summon  an  assise  or  jury  to  inquire  who  was  the  last 
patron  that  presented  to  the  church  now  vacant,  of  which  the 
plaintiff  complains  that  he  is  deforced  by  the  defendant ;  and, 
according  as  the  assise  determines  that  question  3  a  writ  shall 
issue  to  the  bishop  to  institute  the  clerk  of  that  patron,  in 
whose  favour  the  detenu i nation  is  made,  and  also  to  give 
damages  in  pursuance  of  stat.  Westm.  2.  (IS  Ed.  2.  c.  5.)  'This 
question,  it  is  to  be  observed,  was,  before  the  stat.  7  Anne,  c.  18. 
entirely  conclusive,  as  between  the  patron  or  his  heirs  and  a 


stranger ;  for  till  then  the  full  possession  of  the  advowson  was 
in  him  who  presented  last  and  his  heirs,  unless  since  that  pre- 
sentation the  clerk  had  been  evicted  within  six  months,  or  the 
rightful  patron  had  recovered  the  advowson  in  a  writ  of  right, 
which  is  a  title  superior  to  all  others.  But  that  statute  haviag 
given  a  ri^ht  to  any  person  to  bring  a  quare  impedit,  and  to 
recover  (if  his  title  be  good),  notwithstanding  the  last  pre- 
sentation, by  whomsoever  made,  assises  of  darreiu  present- 
ment, now  not  being  in  anywise  conclusive,  have  been  total] v 
disused,  as  indeed  they  began  to  be  before ;  a  quare  impedu 
being  a  more  general,  and  therefore  a  more  usual,  action.  For 
the  assise  of  darrein  presentment  lies  only  where  a  man  has  an 
advowson  by  descent  from  his  ancestors ;  but  the  writ  of  quaru 
impedit  is  equally  remedial,  whether  a  man  claims  title  by 
descent  or  by  purchase.  2  Inst.  355.  See  tit.  Quare  im« 
pedit. 

DATE  OF  A  DEED,  is  the  description  of  the  time,  ttfft 
the  day,  month,  year  of  our  Lord,  year  of  the  reign,  &c.  in 
which  the  deed  was  made.  1  Inst.  6*.  But  the  ancient  deeds 
had  no  dates,  only  of  the  month  and  the  year ;  to  signify  that 
they  were  not  made  in  haste,  or  in  the  space  of  a  day,  but  upon 
longer  and  more  mature  deliberation,  Blount.  If  in  the  date 
of  a  deed  the  year  of  our  Lord  is  right,  though  the  year  of  the 
king's  reign  be  mistaken,  it  shall  not  hurt  it.  Cro.  jac. 
A  deed  was  dated  30th  March,  1701,  without  anno  Domini 
and  anno  Regni  ;  and  it  was  adjudged  that  both  the  year  of 
the  Lord  and  of  the  king  were  implicitly  in  the  deed.  2  Sulk, 
658.  A  deed  is  good  though  it  hath  no  date  of  the  day  or 
place,  or  if  the  date  be  mistaken,  or  though  it  hath  an  impos^ 
sible  date,  as  the  30th  of  February,  &c.  But  he  that  doth 
plead  such  a  deed  without  any  date,  or  with  an  impossible 
date,  must  set  forth  the  time  when  it  was  delivered.  2  Rep.  5 : 

1  Inst,  til  See  2  East,  1<)j.  10th  ed.  139,  If  no  date  of 
a  deed  be  set  forth,  it  shall  be  intended  that  it  had  none;  and 
in  such  case  it  is  got  id  from  the  delivery,  for  every  deed  or 
writing  hath  a  date  in  law,  and  that  is  the  day  in  which  it  ia 
delivered ;  and  a  deed  is  no  deed  till  the  delivery,  and  that  is 
the  date  of  it.    Mod.  Ca.  244  :  1  Nek.  Abr.  525. 

An  impossible  date  of  a  bond,  &c.  is  no  date  at  all ;  but  the 
plaintiff  must  declare  on  the  bond  as  made  at  a  certain  time  \ 
and  if  the  express  date  be  insensible,  the  real  date  is  the  de« 
livery.  2  Sail:.  4fi3.  Where  there  is  none,  or  an  impossible 
date,  the  plaintiff  may  count  of  any  date.  1  Bill.  Abr.  2§3. 
If  there  be  a  mistaken  date,  or  a  date  be  impossible,  &c,  the 
plaintiff'  may  surmise  a  legal  date  in  the  declaration,  where- 
upon the  defendant  is  to  answer  to  the  deed,  and  not  to  the 
date*  Yelv.  194.  If  a  deed  bears  date  at  a  place  out  of  the 
realm,  it  may  be  averred  that  the  place  mentioned  in  the 
deed  is  m  some  county  in  England,  and  here  the  place  is  not 
traversable ;  without  this  the  deed  cannot  be  tried.  1  Inst.  26b 
A  deed  may  be  dated  at  one  time,  and  sealed  and  delivered 
at  another ;  but  every  deed  shall  be  intended  to  be  delivered 
on  the  same  day  it  bears  date,  unless  the  contrary  is  proved. 

2  Inst.  674.  See  Styles  v.  tVardle,  4>  Bam.  £  C.\  Stick  * 
Mart,  4  Barn.  §  Crcs.  Though  there  can  be  no  delivery  of  a 
deed  before  the  day  of  the  date,  yet  after  there  may.  F<fi&.  138. 
So  that  a  deed  may  be  dated  back  on  a  time  past,  but  not  at  a 
day  to  come.    See  tit*  Deed. 

Date  in  Ciuminal  Proceedings.  The  stat.  7  G.4.C--64 
§  20.  enacts  that  no  judgment  upon  an  indictment  on  informa- 
tion for  felony  or  misdemeanor,  after  verdict  or  outlawry,  by 
confession,  default,  or  otherwise,  shall  be  stayed  or  reversed 
for  omitting  to  state  the  time  at  which  the  offence  was  com- 
mitted {where  time  is  not  of  the  essence  of  the  offence),  nor  for 
stating  the  offence  imperfectly,  nor  for  stating  the  offence  to 
have  been  committed  on  a  day  subsequent  to  the  finding  of  ta 
indictment,  or  exhibiting  the  information,  or  on  an  impossible 
day,  or  on  a  day  that  never  happened.  See  farther,  Ut. 
Indictment. 

DATIVE,  or  DAT1F,  dativus.*]    Signifies  that  which 
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mav  be  given  or  disposed  of  at  will  and  pleasure.  Slat* 
9  R.  £  c.  4. 

DAVATA  TERR/E,  DAWACH.  A  portion  of  land  so 
called  in  Scotland.  Skene. 

DAY,  dies\]  A  certain  space  of  time,  containing  twenty- 
four  hours ;  and  if  a  fact  be  done  in  the  night,  you  must  state 
it  in  law  proceedings,  in  the  night  of  the  same  day.  Thus,  in 
burglary,  if  the  ofl'ence  be  done  in  the  night  before  midnight, 
the  indic  tment  should  lay  it  to  be  the  night  of  that  day,  which 
ended  at  midnight  •  and  if  it  happen  after  midnight,  then  the 
night  of  the  day  after.  Lamb.  Riven,  book  4.  cap.  5.  p.  4(>5. 
The  reason  of  which  appears  to  be,  that  the  astronomical  day 
commences  at  12  o'clock  at  noon,  but  the  common  or  civil  day 
at  12  o'clock  at  nighty 

The  English,  French,  Dutch,  Germans,  Spaniards,  Portu- 
guese, and  Egyptians,  begin  their  day  at  midnight;  the  Jews, 
with  the  modern  Italians  and  Chinese,  begin  it  at  sun-setting  ; 
the  ancient  Babylonians,  Persians,  Syrians,  and  the  modern 
Greeks,  at  win-rising;  and  the  Arabians,  and  modern  astro- 
nomers, begin  it  at  noon.  Turner  s  Introduction  to  Arts  and 
Sciences,  p.  (>£)• 

The  natural  day  consists  of  twenty-four  hours,  and  contains 
the  solar  day  and  the  night:  and  the  artificial  day  begins 
from  the  rising  of  the  sun,  and  ends  when  it  sets-  See  i  Inst* 
135.  Day,  in  legal  understanding,  is  the  day  of  appear- 
ance of  the  parties,  or  continuance  of  the  suit  where  a  day  is 
given,  &c.  And  there  is  a  day  of  appearance  in  court  by  the 
writ  and  by  the  roil;  by  writ,  when  the  sheriff  returns  the 
writ ;  by  roll,  when  he  hath  a  day  by  the  roll,  and  the  sheriff 
returns  not  the  writ,  there  the  defendant,  to  save  his  freehold, 
and  prevent  loss  of  issues,  imprisonment,  &c,  may  appear  bv 
the  day  he  bath  by  the  roll.    Co.  Lit.  l$5. 

In  real  actions  there  are  dies  communes,  common  davs  ;  and 
in  all  summonses  there  must  he  fifteen  days  after  the  sum  moos 
before  the  appearance  ;  and  before  the  statute  of  articuli  super 
chartas,  in  all  summons  and  attachment  in  plea  of  hum,  there 
should  be  contained  fifteen  days.    Co.  Lit  134. 

As  to  offences  in  B.  R.,  if  the  offence  be  committed  in  an- 
other county  than  where  the  court  sits,  and  the  indictment  be 
removed  by  certiorari,  there  must  be  fifteen  days  between 
every  process  and  the  return  thereof;  but  if  it  be  committed 
in  the  same  county  where  the  bench  sits,  they  may  sit  de  die 
in  diem;  but  this  they  will  very  rarely  do.  Ibid.  There  is  a 
day  called  dies  specials,  as  in  an  assise  in  the  King's  Bench  or 
Common  Pleas,  the  attachment  need  not  be  fifteen  days  before 
the  appearance,  otherwise  it  is  before  justices  assigned  ;  but 
generally  in  assises  the  judges  may  give  a  special  day  at  their 
pleasure,  and  are  not  bound  to  the  common  days;  and  these 
days  they  may  give  as  well  out  of  term  as  within. 

There  is  also  a  day  of  grace,  dies  gratia?;  and  generally 
this  is  granted  by  the  court  at  the  prayer  of  the  demandant  or 
plaintiff,  in  whose  delay  it  is;  but  it  is  never  granted  where 
the  king  is  party,  by  aid  prior  of  the  tenant  or  defendant ; 
nor  where  any  lord  of  parliament,  or  peer  of  the  realm,  is 
tenant  or  defendant* 

And  sometimes  the  day  that  is  quarto  die  post,  is  called  dies 
gratia',  for  the  very  day  of  return  is  the  day  in  law,  and  to 
that  day  the  judgment  hath  relation,  but  no  default  shall  be 
recorded  till  the  fourth  day  be  past ;  unless  it  be  in  a  writ  of 
right,  where  the  law  alloweth  no  day  but  the  day  of  the  return. 
Co.  Lit.  135.    See  tit.  Judgment,  Term. 

Days  in  Bank  are  days  set  down  by  statute,  or  order  of  the 
court,"  when  writs  shall  be  returned,  or  when  the  party  shall 
appear  upon  the  writ  served.  See  stat.  5 1  //.  3.  sL  2  and  3. 
[or  rather  of  uncertain  time]:  32  H.  8,  c,  21 :  16  Car.  ].c.6: 
and  24  G.  2.  c.  48.  And  by  the  stat.  de  an?io  Rissexfili,  21 
[or  40,  or  44,]  //.  3.  the  day  increasing  in  the  leap  year  and 
the  day  next  going  before  arc  to  be  accounted  but  one  day. 

It  is  commonly  said  that  the  day  of  nisi  prius,  and  the  day 
in  bank,  is  all  one  day;  but  this  is  to  be  understood  as  to 
pleading,  not  to  other  purpose*    1  Inst.  \  35.    But  after  issue  | 


found  for  the  plaintiff  at  the  nisi  prius,  if  a  dav  be  given  in 
bank,  and  the  defendant  makes  default,  judgment  shall  Le 
given  against  him.    2  Dam\  Abr.  447:  and  vide  Id.  47fi. 

To  be  dismissed  without  day,  is  to  be  finally  dismissed  the 
court  ;  and  when  the  justices  before  whom  causes  were  de- 
pending do  not  come  on  the  day  to  which  they  were  conti- 
nued, whether  such  absence  be  occasioned  by  death  or  other- 
wise, they  are  said  to  be  put  without  day;  but  may  be  revived, 
or  re-continued,  by  re-summons,  re- attachment,  &c.  See  slat- 
1  Ed.  6.  c-  7-  Also,  by  the  common  law,  all  proceedings  upon 
any  indictment,  &c.  whereon  no  judgment  had  been  given, 
were  determined  by  the  demise  of  the  king,  and  nothing  re- 
mained but  the  indictment,  original  writ,  &c.  which  were  put 
without  day,  till  re-continued  by  re-attachment  to  bring  in  the 
defendants^  to  plead  de  novo;  though  this  is  remedied  by  stats. 
4  and  5  W.  3.  c.  18 ;  1  Anne,  c.  8 ;  by  which  such  process,  &e, 
are  to  continue  in  the  same  force  after  the  kings  demise  as 
they  would  have  done  if  he  had  lived.  See  tits.  Discontinu- 
ance, Process,  Kijig. 

In  action  of  trespass,  if  the  day  laid  in  the  declaration  be 
either  before  or  after  the  actual  day  on  which  the  trespass  is 
committed,  it  is  not  material,  if  a  trespass  be  proved*  Co.  Lit. 
583,  a.  But  N.  B.  The  day  laid  must  be  before  the  first  day 
of  that  term  in  which  the  declaration  is  intituled,  or  if  the  tres- 
pass be  committed  within  the  term,  there  must  be  a  special 
memorandum  of  some  particular  day  (if  by  bill),  or  of  some- 
general  return  day  (if  in  C.  P.  or  B.  R.  by  original  writ),  sub- 
sequent  to  the  day  whereon  the  trespass  was  committed ;  and 
so  as  to  other  actions,  where  the  cause  of  action  arises  within 
the  term.  See  tits.  Declaration,  Pleading. 
\  By  7  G.  4.  c.  G4.  §  20*  no  indictment  or  information  for 
felony  or  misdemeanor  after  verdict  shall  be  stayed  or  recovered, 
for  stating  the  time  imperfectly,  nor  for  stating  the  offence  to 
have  been  committed  on  an  impossible  day  or  a  day  that  never 
happened.   See  tits.  Dale,  Indictment. 

D A  Y-  LI  ( ;  H T\    See  tits.  Bel rgtery,  Bribery. 

DAY- RULE,    Sec  Day-JVviK 

DA  Y\V  ERE  OF  LAND,  diurnalis  diuvlumn.']  As  much 
arable  land  as  could  be  ploughed  up  in  one  day's  work;  or  one 
journey,  as  the  farmers  still  call  it. 

DAY-WRIT,  or  RL'LE.  A  rule  or  order  of  court,  per- 
mitting a  prisoner  in  custody  in  the  King's  Bench  prison,  &e.t 
to  go  without  the  bounds  of  his  prison  for  one  day.  By  a  rule 
of  the  Court  of  K.  B.  Easter  30  G.  3.  a  prisoner  shall  not  have 
day-rules  above  three  days  in  each  term ;  and  shall  return  to 
prison  before  nine  in  the  evening. 

But  by  a  rule  of  that  court  in  Michaelmas,  37  G.  3,,  if  any 
person  state,  by  affidavit,  any  special  cause^  to  the  satisfaction 
of  the  court,  for  having  an  additional  day-rule,  it  may  be 
granted  accordingly. 

However,  by  rule  of  Hil.  45  G.  3.  it  was  ordered  that  the  rules 
of  East.  30  G.  3.  and  Michaelmas,  37  G.  8.  should  both  be 
repealed,  except  as  to  the  regulation  that  every  prisoner,  having 
a  day-rule,  should  return  within  before  nine  in  the:  evening. 
See  Debtors. 

The  king  may  grant  writ  of  warrant ia  diei  to  any  person, 
which  shall  save  his  default  for  one  day,  be  it  in  plea  of  land  or 
other  action,  and  be  the  cause  true,  or  not ;  and  this  by  his 
prerogative,  quod  nota. 

It  is  against  law  to  grant  liberty  to  debtors  in  execution  by 
other  writs  than  day  writs  (or  rules).    Chan,  Rep.  67. 

No  prisoner  committed  by  B.  R.  ought  to  have  the  benefit  of 
the  day- rule  of  going  abroad  in  term  time;  for  their  imprison- 
ment is  their  punishment  for  their  contempt  or  misbehaviour. 
2  Show.  SB.  pi.  SO. 

One  in  execution  had  a  habeas  corpus  fvom  the  lord  keeper, 
(which  they  call  a  day  writ)  returnable  three  or  four  days  after 
its  teste.  By  virtue  of  this  writ  he  went  to  the  wine-licence 
office,  but  never  to  any  inn  of  court  or  Chancery,  or  to  the  lord 
keeper's,  and  this  in  the  vacation.  Per  Pemhcrton3  C.  J. 
fins  is  a  habeas  out  of  Chancery,  which  they  may  send  at  any 
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time,  and  by  virtue  of  the  kings  writ,  the  party  was  brought 
out  of  the  prison- house,  ami  that  is  justifiable.  Then  all  the 
day,  so  long  as  there  was  a  keeper  with  him,  he  was  in  custody 
still,  and  returning  to  prison  at  night,  it  is  well  enough  and  no 
escape ;  though  Chancery  may  examine  the  contempt,  that  is 
nothing  to  B.  R.    2  Shorn,  2QS. 

A  prisoner  taken  on  an  escape-warrant  before  the  sitting  of 
the  court  the  same  day,  shall  be  discharged,  if  his  name  was 
entered  with  the  clerk  the  night  before;  but  not  if  it  was  en- 
tered the  same  morning  only.    8  Mod.  SO, 

DAYEKIA,  (lain/,  from  day,  dieie,  Sax.  dag.]  Was  at 
first  the  daily  yield  of  milch  cows,  or  profit  made  of  them. 
In  Lorrain  and  Champaign  they  use  the  word  (layer,  for  the 
meeting  of  the  day -labouring  people  to  give  an  account  of 
their  daily  work,  and  receive  the  wages  of  it  A  dairy  in  the 
north  is  called  milkness,  as  the  dairy-maid  is  in  all  parts  a 
milk-maid  ;  she  is  termed  androchia  by  Fleta,  lib.  2.  c.  87-  and 
see  Pa  roc h.  Anfiq.  548, 

DAYS-MAN.  In  the  north  of  England,  an  arbitrator,  or 
elected  judge,  is  usually  termed  a  dies-man,  or  days-man  ;  and 
Dr.  Hammond  says,  that  the  word  day  in  all  idioms  signifies 
judgment. 

DEAD  ANIMALS.  An  indictment  for  stealing  should 
so  state  the  fact,  because,  upon  a  general  statement  that  a 
party  stole  the  animal,  it  is  presumed  to  be  alive,  unless  the 
contrary  be  stated.    7?.  #  R-  Cr0-  Cas.  497. 

DEAD  BODIES,  it  is  an  indictable  offence  to  take  up 
dead  bodies,  even  for  the  purpose  of  dissection.  Leach,  S$S  s 
2  T.  R.  733, 

And  so  it  is  to  bury  a  dead  body  before,  or  without  sending 
for  the  coroner ;  1  Salk.  377  J  and  to  conspire  together  to 
prevent  the  burial  of  a  corpse.  2  Chilly.  ch.36—3%.  But 
there  can  be  no  property  in  a  dead  body ;  2  T.  B.  734  ;  and 
consequently  no  larceny  of  it ;  12  Co.  113;  East,  P.  C.  632 ; 
but  the  shroud,  coffin,  kc.  may  be  the  subject  of  larceny,  and, 
if  stolen,  mav  he  described  as  the  property  of  the  executors,  or 
of  persons  unknown.  Eagi  P.  C.  652:  1  Hale,  H*  515; 
4  Bt.  Com.  236. 

It  is  a  misdemeanor  to  arrest  a  dead  body,  and  thereby  pre- 
vent a  burial  in  due  time.    4  E.  B.  465. 

If  goods  be  stolen  from  a  dead  body  cast  on  shore  (or  under 
other  circumstances  where  there  is  not  even  a  constructive  legal 
possession  in  any  one  except  the  ordinary),  and  the  party  died 
intestate,  and  no  administration  had  been  granted,  the  pro- 
pertv  of  the  goods  may  he  laid  to  he  in  the  ordinary.  East, 
P.  C.  7*1- 

And  it  has  also  been  laid  down  that  an  indictment  against  a 
party  that  he  found  a  dead  body,  and  stole  from  it  certain  pro- 
perty, is  good,  without  falling  them  the  goods  and  chattels  of 
any- one.  2  Hale,  181  :  Bac-  Ab.  Indictment,  G.  2  :  1  Chitfy, 
C.  L.  212. 

As  to  the  interment  of  dead  bodies  cast  on  shore,  see  48  G.  3. 
c>  75. 

DEADLY  FEUD  is  a  profession  of  irreconcilable  hatred, 
till  a  person  is  revenged  even  by  the  death  of  his  enemy.  It 
is  mentioned  in  stat.  43  Etiz.  2.  c.  13.  which  is  now  repealed 
by  7  and  8  G.  4.  c.  2?.  And  such  enmity  and  revenge  were 
allowed  by  the  old  Saxon  law  ;  for  where  any  man  was  killed, 
if  a  pecuniary  satisfaction  was  not  made  to  the  kindred  of  the 
slain,  it  was  lawful  for  them  to  take  up  arms  against  the  mur- 
derer, and  revenge  themselves  on  him  ;  and  this  is  called 
deadly  feud,  which  it  is  conjectured  was  the  original  of  an 
appeal  Blount.  See  this  Diet.  tits.  Malicious  Mischief, 
Felon  if. 

DEAD  PLEDGE*  mnimmmdium^  A  pledge  of  lands 
or  goods.    See  Mortgage. 

DEAD'S  PART.  The  remainder  of  the  defunct's  move- 
ables, beside  what  is  due  to  the  wife  and  children.  Scotch 
Diet.    Sec  tit.  Executor, 

DEAF,  DUMB,  and  BLIXD.  A  man  who  is  born  deaf, 
dumb,  and  blind,  is  looked  upon  by  the  Jaw  in  the  same  state 


as  an  idiot ;  he  being  supposed  incapable  of  any  understand- 
ing, as  wanting  all  those  senses  which  furnish  the  human 
mind  with  ideas.  1  Comm.  304:  see  F.  N.  B.  233.  See  tits. 
Idiot.  Lunatic. 

A  man  who  could  neither  speak  nor  hear  committed  felon v, 
and  was  arraigned,  and  therefore  was  commanded  to  prison. 
Br.  Corone,  pi  21 6.  cites  26  Ed.  3.  See  Thei  Dig.  ft  lib.  I. 
c.  7.  and  this  Diet*  tit  Mute. 

One  who  had  made  his  will,  and  became  ill,  and  (as  it  seems) 
had  lost  his  speech;  the  same  will  was  delivered  into  his 
hands,  and  it  was  said  to  him,  that  he  should  deliver  ii  {a  the 
vicar 3  if  it  should  be  his  last  will,  otherwise  he  should  retain  it; 
and  he  delivered  it  to  the  vicar,  and  this  was  held  a  good 
will.  Thel  Dig.  6.  lib.  I.e.  1.  §  S.  cites  tyAss.  36.  See  tit.  It'ilL 
It  appearing,  by  oath,  that  the  defendant  was  both  senseUs* 
and  dumb,  and  therefore  con  Id  not  instruct  his  counsel  ro  draw 
his  answer,  it  was  ordered  that  no  attachment,  or  other  process 
of  contempt,  should  be  awarded  against  the  defendant  for  not 
answering,  without  special  order  of  the  court.  Cari/'s  Rep. 
1 32.  cites  22  Eliz.  Althavi  v.  Smith. 

One  that  is  deaf  and  wholly  deprived  of  his  hearing,  cannot 
give;  and  so  one  that  is  dumb,  and  cannot  speak.  Yet  (accord- 
ing to  the  opinion  of  some)  they  may  consent  by  signs  ;  but  it 
is  generally  held,  that  he  that  is  dumb  cannot  make  a  gift, 
because  he  cannot  consent  to  it.    1  Inst.  107. 

If,  however,  a  man  blind  has  understanding,  he  may  deliver 
a  deed  sealed  by  him.    Jenlc.  222.  pi  15. 

The  lord  shall  have  the  custody  of  a  copyholder  that  is  deaf 
and  dumb ;  for  else  he  shall  be  prejudiced  in  his  rents  and 
services,  and  adjudged  for  the  grantee  of  the  lord  against  the 
prochein  amy  of  the  copyholder.    Cro.  Jac.  105. 

One  born  deaf  and  dumb,  who  signified  hy  signs  that  she 
understood  what  she  was  about  to  do,  was  allowed  to  fey  a 
Jim  of  lands.  Cart.  53.  And  in  like  manner  such  a  person,  if 
capable  of  conversing  by  signs,  and  having  the  proper  sense  of 
the  obligation  of  an  oathj  may  be  admitted  as  witness,  and 
examined  by  the  assistance  of  an  interpreter.  I  Phill.  F>vid. 
18;  1  Leach,  40S.  So  such  a  person  appearing to  have  the 
use  of  his  understanding,  may  be  tried  for  a  criminal  offence, 
and  suffer  judgment  and  execution.  1  Hale,  34 :  1  Leach, 
102.  45  L 

DE AFFORESTED,  or  DISAFFORESTED,  deafom- 
talus  ']  Discharged  from  being  forest,  or  freed  and  exempted 
from  the  forest  Taws.  17  Car.  I.  c.  16.  There  is  likewise 
dewarrenata,  as  well  as  deafforestala,  which  is  when  a  warrm 
Ls  dhwarrened  or  broke  up  and  laid  in  common. 

DEAN,  decanus,  from  the  Greek  AAca,  decem7\  An  eccle- 
siastical governor  or  dignitary,  so  called,  as  he  presides  over 
ten  canons  or  prebendaries  at  the  least.  And  we  call  him  a 
dean,  that  is,  next  under  the  bishop,  and  chief  of  the  chapter, 
ordinarily  in  a  cathedral  church,  the  rest  of  the  society  being 
culled  eapifulunt,  the  chapter.  As  there  are  two  foundations 
of  cathedral  churches  in  England,  the  old  and  the  new  (the 
new  erected  by  King  Henry  VII L)  so  there  are  two  mem 
of  creating  these  deans  ;  for  those  of  the  old  foundation,  us  the 
Dean  of  St.  Paul's,  York,  &c.  are  exalted  to  their  dignity  much 
like  bishops;  the  hing  first  sending  out  his  conge  d'elire  to  the 
chapter  to  choose  such  dean,  and  the  chapter  then  chocWg, 
the  king  afterwards  yielding  his  royal  assent,  and  the  bishop 
confirming  him,  and  giving  his  mandate  to  instal  him. 

Those  of  the  new  foundation,  whose  deaneries  were  trans- 
latcd  from  priories  and  convents  to  deans  and  chapters,  are  do- 
native, and  installed  by  a  shorter  course,  by  virtue  of  the  kings 
letters-patent,  without* either  election  or  confirmation;  and  ate 
visitable  only  by  the  lord  chancellor,  or  by  special  commission 
from  the  king ;  but  the  letters-patent  are  presented  to  the 
bishop  for  institution,  and  a  mandate  for  instalment  goes  tortn. 
1  Inst.  f)5  :  Davis.  46,  47- 

The  new  deaneries  and  chapters  to  old  bishoprics  are 
ei»ht,  viz.  Canterbury,  Norwich,  Winchester,  Durham,  WVj 
Rochester,  Worcester,*  and  Carlisle.    The  new  deaneries  ana 
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chapters  to  new  bishoprics  are  five,  Peterborough,  Chester, 
Gloucester,  Bristol,  and  Oxford.    1  Inst.  95.  a.  n.  3. 

Of  the  four  Welsh  cathedrals,  two  are  without  deans,  or 
rather  the  dignities  of  bishop  and  dean  unite  in  the  same 
person,  the  bishop  being  deemed  quasi  deca/nts,  and  having, 
it  is  said,  both  an  episcopal  throne  and  a  decanal  stall  allotted 
to  him  m  the  choir.  Of  this  kind  are  the  cathedrals  of  St, 
IWis  and  LlandarK  St.  Asaph  and  Bangor,  the  two  other 
Welsh  cathedrals,  have  the  dignity  of  dean  distinct  from  that 
of  bishop,  but  the  patronage  of  both  deaneries  is  in  the  respec- 
tive bishops,  they  being  neither  elective  bv  the  chapter,  nor  do- 
native in  the  crown,    1  Inst.  95.  a.  n.  4, 

In  Ireland  it  seems  that  the  king  appoints  to  deaneries, 
as  to  bishoprics,  by  letters-patent.    Id.  tfe. 

Various  kinds  of  deans,  besides  deans  of  chapters,  are  known 
to  our  law;  and  several  divisions  seem  necessary  to  distinguish 
them  properly. 

Considered  in  respect  of  the  difference  of  office,  deans  are 
of  six  kinds,     L  Deans  of  Chapters,  who  are  either  of  cathe- 
dral or  ccdlegiate  churches  ;  though  the  members  of  churches 
of  the  latter  sort  may  more  properlv  be  denominated  colleges 
than  chapters.    See  tit.  Chapters.     2.  Deans  of  Peculiars, 
who  have  sometimes  both  jurisdiction  and  cure  of  souls,  as  the 
Dean  of  Battel,  in  Sussex  ;  and  sometimes  jurisdiction  only,  as 
the  Dean  of  the  Arches  in  London  (see  tit.  Arches  Court),  and 
the  Deans  of  Bucking,  in  Essex,  and  of  Croydon,  in  Surrey. 
3.  Rural  Deans,  who  had  first  jurisdiction  over  deaneries,  as 
every  diocese  is  divided  into  archdeaconries  and  deaneries;  but 
afterwards  their  power  was  diminished,  and  they  were  only  the 
Chops'  substitutes  to  grant  letters  of  administration,  probate 
or  wills,  Sec    And  now  their  office  is  wholly  extinguished,  for 
the  archdeacons  and  chancellors  of  bishops  execute  the  autho- 
rity which  rural  deans  had  through  all  the  dioceses  of  England, 
I  Nets.  Abr.  596,  5.97-    And  sec  1  Comm.  383.    4.  Deans  in 
the  Colleges  of  our  Universities,  who  are  officers  appointed  to 
superintend  the  behaviour  of  the  members,  and  to  enforce  dis- 
cipline.   5.  Honorary  Deans,  as  the  dean  of  the  Chapel  Itoyal 
at  St.  James's,  who  is  so  styled  on  account  of  the  dignity  of 
the  person  over  whose  chapel  he  presides.    As  to  the  chapel  of 
St.  George,  Windsor,  there  being  canons  as  well  as  a  dean,  it 
is  something  more  than  a  mere  chapel,  and,  except  in  name, 
resembles  a  collegiate  church.    6.  Dams  of  Provinces,  or,  as 
they  are  sometimes  called,  Deans  of  Bishop's.    Thus  the  Bishop 
of  London  is  dean  of  the  province  of  Canterbury  ;  and  to  him, 
as  such,  the  archbishop  sends  his  mandate  for  summoning  the 
bishops  of  his  province  when  a  convocation  is  to  be  assembled, 
which  may  perhaps  account  for  calling  him  Dean  of  the 
Bishops;  what  the  other  parts  of  his  office  are,  the  books 
do  not  explain,  nor  do  they  mention  whether  there  is  a  dean 
for  the  province  of  York.    See  Lyndw.  Gibs.  1  Inst  95, 
(a.)  in  n. 

Another  division  of  deans,  arising  from  the  nature  of  their 
office,  is  into  deans  of  spiritual  promotions  and  deans  of  lay 
promotions.  Of  the  former  kind  are  deans  of  peculiars,  with 
cure  of  souls,  deans  of  the  royal  chapels,  and  deans  of  chap- 
ters; though,  as  to  these  last,  a  contrary  opinion  formerly  pre- 
vailed. Perhaps,  too,  rural  deans  might  be  added  to  the 
number.  Of  the  latter  kind  are  deans  of  peculiars,  without 
cure  of  souls,  who  therefore  may  be,  and  frequently  are,  per- 
sons not  in  holy  orders- 

In  respect  of  the  manner  of  apjmntmeni,  deans  are,  1 .  Elcc- 
tire,  as  deans  of  chanters  of  the  old  foundation  ;  though  they 
are  only  so  (like  bishops)  nominally,  and  in  form,  the  king 
being,  in  fact,  the  real  patron.  2,  Donative,  as  those  deans  of 
chapters  of  the  new  foundation  who  are  appointed  by  the  king's 
letters  patent,  and  are  installed  under  his  command  to  the 
chapter,  without  resorting  to  the  bishop  cither  for  admission 
or  for  a  mandate  of  instalment ;  if  that  mode  of  promoting  still 
prevails  in  respect  to  any  of  the  new  deaneries.  Deans  of  the 
royal  chapels  are  also  donative,  the  king  appointing  to  them  in 
the  same  way.    So,  too*  may  deans  of  peculiars,  without  cure 
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of  souls,  be  called  ;  as  the  Dean  of  the  Arches,  who  is  appointed 
by  commission  from  the  Archbishop  of  Canterbury ;  but  this 
must  be  understood  111  a  large  sense  of  the  word \lonaiire,  it 
being  most  usually  restrained  to  spiritual  promotions.    3.  Pre- 
sentahve,  as  some  deans  of  peculiars  with  cure  of  souls,  and 
Uie  deans  of  some  chapters  of  the  new  foundation,  if  not  all. 
Ihus  the  Dean  of  Battel  is  presented  by  the  patron  to  the 
liisnop  of  Chichester,  and  from  him  receives  institution.  This 
deanery  was  founded  by  William  the  Conqueror.    He  hath 
ecclesiastical  jurisdiction  within  the  liberty  of  Battel,  and  is 
presentable  by  the  Duke  of  Montague;  and,'  though  instituted 
and  inducted  by  the  Bishop  of  Chichester,  is  not  subject  to  his 
visit  Lit  ion.  I  Xek.  Ahr.    Thus,  too,  the  Dean  of  Gloucester  is 
presented  by  the  king  to  the  bishop,  with  a  mandate  to  admit 
him,  and  to  give  orders  for  his  instalment    4.  By  virtue  0/ 
another  office;  as  the  Bishop  of  London  is  dean  of  the  province 
of  Canterbury,  and  tic  Bishop  of  St-  David  s  is  dean  of  his  own 
chapter* 

As  to  farther  particulars  relative  to  the  manner  of  coming  to 
the  possession  of  deaneries,  see  a  lon^  and  learned  historical 
account  in  1  InsL  Q5.  (a.)  n.  4.  from  which  it  appears  that  the 
right  to  appoint  drans  of  cathedral  and  collegiate  churches, 
and  the  mode  of  appointing  them,  must  generally  depend  almost 
wholly  upon  charters,  usage,  or  acts  of  parliament ;  and  if  a 
case  should,  by  bare  possibility,  arise/ where  neither  of  those 
rules  could  be  had  recourse  to,  founder  ship  seems  the  only  true 
criterion  of  patronage. 

In  respect  of  the  maimer  of  holding,  deans  are  either  absolute 
or  in  commendam  ;  but  this  applies  only  to  spiritual  deaneries. 
It  is  said  there  are  also  deputy  deans.  A  commendatory  dean 
may,  with  the  chapter,  choose  a  bishop;  and  if  a  dean  be 
elected  bishop,  and  before  consecration  doth  obtain  dispensation 
to  hold  his  deanery  in  commendam,  such  dean  may  well  con- 
firm, &e.,  for  his  old  title  remains,  and  therefore  confirmations, 
and  other  acts  done  bv  him  as  dean,  are  good  in  law.  Latch 
231.  250:  Pahn.  Rep,  46U 

A  dean  and  chapter  are  the  bishop's  council,  to  assist  him  in 
the  affairs  of  religion,  &c,  to  consult  in  deciding  difficult  con- 
troversies, and  consent  to  every  grant  which  the  bishop  shall 
make  to  bind  his  successors,  Sec. 

A  dean  that  is  solely  seised  of  a  distinct  possession,  hath  an 
absolute  fee  in  him  as  well  as  a  bishop.  1  InsL  125.  A 
deanery  is  a  spiritual  promotion,  and  not  a  temporal  one, 
though  the  dean  be  appointed  by  the  king;  and  the  dean  and 
chapter  may  be  in  part  secular,  and  in  part  regular.  Dyer,  10: 
Palm.  oOO.  As  a  deanery  is  a  spiritual  dignity,  a  man  cannot 
be  dean  and  prebendary  in  the  same  church.    Dyer,  273. 

DEATH  OF  PERSONS.  There  is  a  natural  death  of  a 
man,  and  a  civil  death:  natural  where  nature  itself  expires, 
and  extinguishes ;  and  civil  is  where  a  man  is  not  actually 
dead,  but  is  adjudged  so  by  law  \  as  where  he  enters  into 
religion,  Sec.  By  stat.  1$  Car.  2.  c.  6.  if  any  person  for  whose 
life  any  estate  hath  been  granted,  remain  beyond  sea,  or  is 
otherwise  absent  seven  years,  and  no  proof  made  of  his  being 
living,  such  person  shall  be  accounted  naturally  dead ;  though 
if  the  party  be  after  proved  living  at  the  time  of  the  eviction 
of  any  person,  then  the  tenant,  See.  may  re-enter,  and  recover 
the  profits.  And  by  stat,  6  Anne,  c.  18.  persons  in  reversion  or 
remainder,  after  the  death  of  another,  upon  affidavit  that  they 
have  cause  to  believe  such  other  dead,  may  move  the  lord 
chancellor  to  order  the  person  to  be  produced  ;  and  if  he 
l*e  not  produced,  he  shall  be  taken  as  dead  ;  and  those  claiming 
may  enter,  Sec.  In  general,  where  the  issue  is  as  to  the  life  or 
death  of  a  person,  the  person  alleging  his  death  is  to  prove  it; 
but  if  a  person  has  not  been  heard  of  for  seven  years,  the  pre- 
sumption of  life  ceases,  and  he  must  then  be  shown  to  be  alive. 
4  Barn.  $  Aid.  46'3  :  and  see  6"  East,  85.  See  farther  tits. 
Occupancy,  Life  Estate,  Reversion. 

A  man  seised  in  fee  of  lauds,  made  a  lease  in  reversion  to 
L.  D,  for  ninety-nine  years,  to  commence  after  the  deaths  of 
J.  D.  and  E,  D.,  who  had  then  a  lease  in  possession  for  the 
2  Y 
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like  term,  if  they  or  either  of  them  so  long  lived  :  the  plaintiff 
positively  proved  the  death  of  J.  IX,  hut  as  to  the  death  of 
E.  D,  the  proof  was  that  he  had  been  reputed  dead,  and  nobody 
had  heard  of  him  for  fifteen  years  past ;  and  the  defend- 
ant not  being  able  to  prove  that  he  was  alive  at  any  time  within 
seven  years,  this  case  was  adjudged  within  the  stat.  If)  Car.  L2. 
c.  6.  Cartkem,  246. 

In  law  proceedings,  the  death  of  either  party,  between  the 
verdict  and  Judgment,  shall  not  be  error  ;  s:>  as  judgment^be 
entered  in  two  terms,  I  J)  and  17  Car.  2.  c.  8.  See  tits. 
Amendment,  Error. 

A  corporation  never  dies-    1  Wife-  184 

The  death  of  a  prosecutor  will  not  defeat  criminal  pro- 
ceedings, even  in  the  case  of  a  libel  or  assault,  or  other  injury 
of  a  like  nature.  I  JVik.  222:  1  Chill.  A'-  L^  And  if  a 
defendant,  after  removing  an  indictment  for  a  misdemeanor 
into  K.  B,  by  certiorari,  is  convicted  there,  hut  before  judgment 
is  pronounced  die,  the  hail  will  not  be  discharged  from  their 
recognizance  until  the  costs  of  the  prosecution  are  paid.  G  Term 
Rep.  400:  1  Chiit.  /?•  667-  And  see  5  U  \  $  M<  c,  11. 

Where  the  plaintiff  dies  after  a  verdict  and  before  the  day  in 
bank,  though  the  entry  of  the  judgment  be  right,  yet  a  scire 
facias  must  be  sued  out  before  execution  issue.  I  ft  rfs.  302. 
See  tits.  Judgment,  Execution. 

Where,  on  the  death  of  parties  to  a  suit,  the  writ,  &c.  shall 
abate.    See  tit.  Abatement, 

DEATH,  SENTENCE  OF.  The  stat.  4  G.  4.  c.  48.  en- 
ables the  court  before  whom  any  person  shall  be  convicted  of 
any  felony,  except  murder,  upon  whom  a  sentence  of  death  may 
be  pronounced,  to  abstain  from  pronouncing  such  sentence,  and 
to  cause  judgment  of  death  to  be  recorded. 

DEBATING  SOCIETIES.  By  stat.  60  G.  3.  c.  &  §  26. 
&c,  all  places  for  giving  public  lectures  or  debates  for 
the  purpose  of  raising  money,  or  where  money,  &c,  shall 
be  taken  for  admission,  are  declared  disorderly,  unless  licensed 
by  two  justices  at  sessions.  Penalty  on  persons  opening 
such  places  100/.,  and  on  persons  acting  as  chairmen,  &c, 
or  receiving  money  for  admission,  20/.  Magistrates  may 
demand  admission  into  such  places.  Penalty  on  persons  refus- 
ing such  admission,  20/.  Such  places  may  be  yearly  licensed 
hv  justices  at  sessions  on  payment  of  Is. ;  and  such  licence  may 
be  revoked  in  the  discretion  of  the  justices.  Justices  may  visit 
such  licensed  places  at  the  time  of  lecture.  Lectures  in  the 
Universities,  Inns  of  Court,  Gresham  College,  the  East  India 
College,  Sec.,  and  all  incorporated  societies,  and  school- masters, 
are  excepted.  Licence  may  be  voided  by  two  justices  of  the 
peace,  if  the  place  is  commonly  used  for  lectures  of  a  seditious, 
irreligious,  or  immoral  tendency.  Prosecutions  under  the  act 
Lire  limited  to  six  months  Lifter  the  olleuee  ;  as  are  also  actions 
against  magistrates  for  any  thing  done  in  execution  of  the  act 
See  farther  tits.  Holidays,  Advertisements. 

DE  BENE  ESSE.  To  take  or  to  do  any  thing  de  bene  esse, 
is  to  accept  or  allow  it  as  well  done  for  the  present  ;  but  when 
it  comes  to  be  more  fully  examined  or  tried,  to  stand  or  fall 
according  to.  the  merit  of  the  thing  in  its  own  nature.  As  in 
Chancery,  upon  motion  to  have  one  of  the  less  principal  de- 
fendants in  a  cause  examined  as  a  witness,  the  court  (not  then 
thoroughly  examining  the  justice  of  it,  or  not  hearing  what 
may  he  objected  on  the  other  side)  will  often  order  such  a  de- 
fendant to  be  examined  de  bene  esse,  viz.  that  his  depositions 
shall  be  taken,  and  allowed  or  suppressed  at  the  hearing  of  the 
cause,  upon  the  full  debate  of  the  matter,  as  the  court  shall 
think  fit ;  but  in  the  interim  they  have  a  well-being,  or  con- 
ditional allowance.    3  Cro.  (>S. 

Where  a  complainant's  witnesses  are  aged,  or  sick,  or 
going  beyond  sea,  whereby  the  plaintiff*  thinks  he  is  in  danger 
of  losing  their  testimony,  the  court  will  order  them  to  be 
examined  de  bene  esse;  so  as  to  be  valid,  if  the  plaintiff  hath 
not  an  opportunity  of  examining  them  afterwards ;  as  if  they 
die  before  answer,  or  do  not  return,  eve.  In  either  of  which 
cases  the  depositions  may  be  made  use  of  in  the  Court  of  Chan- 


cery, or  at  law  :  but  if  parties  are  alive  and  well,  or  do  return, 
&c.  after  answer,  these  depositions  are  not  to  be  of  force,  for  the 
witnesses  must  be  re-examined. 

So  also  at  common  law,  the  judges  frequently  take  bail  de 
bene  esse,  that  is,  to  be  allowed  or  disallowed  upon  the  exception 
or  approbation  of  the  plaintiff's  attorney ;  however,  in  the 
interim,  they  are  good,  or  have  a  conditional  allowance.  Cornel. 
Declarations  likewise  are  sometimes  delivered  de  bene  e&se. 
By  rule  of  Trinity  Term,  1  831,  no  declaration  de  bene  me  shall 
be  delivered  until  the  expiration  of  six  days  from  the  service  of 
process,  where  not  bailable,  or  until  six  days  from  the  arrest, 
where  bailable.  See  tits.  Declaration,  Practice,  Process,  &c.j 
and  see  Tidd's  Prac.  (9th  cd.) 

DEBENTURE,  An  instrument  in  the  nature  of  a  bund 
or  bill,  to  charge  government,  &c.  There  are  custom-bouse 
debentures,  8zc*,  the  forging  of  which  is  single  felony 
by  41  G.  S.  (U.  K.)  c.  75.  §  7.  And  by  slat.  7  and  B  GL  L 
c.  29.  §  5.  the  stealing  any  debenture  or  other  security  for 
money,  is  made  felony,  and  punishable  in  like  manner  as  the 
larceny  of  anv  other  chattel. 

DKBET  ET  DETINET.    See  tit.  Debt,  II. 

DEBET  ET  SO  LET.  If  a  person  sues  to  recover  anv 
right,  whereof  bis  ancestor  was  disseised  by  the  tenant  of  his 
ancestor,  then  he  useth  the  word  debet  alone  in  his  writ,  because 
his  ancestor  only  was  disseised,  and  the  estate  discontinued :  but 
if  he  sue  for  any  thing  that  is  now  first  of  all  denied  him,  then 
he  useth  debet  et  solet,  by  reason  his  ancestor  before  hini,  ami 
he  himself,  usually  enjoyed  the  thing  sued  for,  until  the  present 
refusal  of  the  tenant.  Reg.  Orig,  140.  The  writ  of  sccta  ml 
molendinum  is  a  writ  of  right,  in  the  debet  et  solet,  Scc.F.N.B.QB, 

DEBT. 

Dkbitum.]  In  common  parlance  is  a  sum  of  money  due 
from  one  person  to  another.  And  if  an  action  be  brought,  and 
the  plaint  ill' recovers  judgment,  he  may  by  law  take  either  the 
person,  or  his  real  or  personal  estate,  in  execution,  t.  e.  the  moiety 
of  his  real  estate,  or  the  whole  of  the  personal,  if  not  more  than 
sufficient  for  payment  of  the  sum  recovered  and  charges. 

In  the  legal  sense  of  the  word  debt  is  said  to  be  an  action 
which  lieth  where  a  man  oweth  another  a  certain  sum  of 
money,  either  by  a  debt  of  record,  by  specialty,  or  by  innpk 
contract  ;  as  on  a  judgment,  obligation,  or  bargain  for  a  thing 
sold,  or  by  contract,  ike,  and  the  debtor  will  not  pay  the  debt  at 
the  day  agreed ;  then  the  creditor  shall  have  action  of  debt 
against  him  for  the  same*  See  2  Comm.  464.  If  a  man  con- 
tract to  pay  money  for  a  thing  which  he  hath  bought ;  and  the 
seller  takes  bond  for  the  money,  the  contract  is  discharged,  so 
that  he  shall  not  have  action  of  debt  upon  the  contract,  but  on 
the  bond.    Nat.  Br.  2ti8. 

I.  In  what  Cases  Action  of  Debt  will  lie ;  and  how  and  ly 

whom}  and  against  whom  it  may  be  brought. 
II.  Where  it  shall  be  brought  in  lite  debet  and  detinet,  and 
where  in  the  detinet  only. 
III.  How  it  may  be  extinguished. 

I.  In  what  Cases  Action  of  Debt  mill  lie ;  and  how  and  btf 
rvhom,  and  against  whom,  it  may  be  brought. — The  legal  accep- 
tation of  debt,  is  a  sum  of  money  due  by  certain  and  express 
agreement :  as,  by  a  bond  for  a  determinate  sum ;  a  bill,  or 
note;  a  special  bargain;  or  rent  reserved  on  a  lease;  where 
the  quantity  is  fixed  and  specific,  and  does  not  depend  upon  any 
subsequent  valuation  to  settle  it.  The  non-payment  of  these 
is  an  injury,  for  which  the  proper  remedy  is  by  action  of  debt, 
(F.  N.  B.  1190  to  compel  the  performance  of  the  contract,  and 
recover  the  specific  sum  due.  This  is  the  shortest  and  surest 
remedy  ;  particularly  where  the  debt  arises  upon  a  specialty? 
that  is,  upon  a  deed  or  instrument  under  seal.  So  also,  u 
verbally  agree  to  pay  a  man  a  certain  price  for  a  certain  parcel 
of  goods,  and  fail  in  the  performance,  an  action  of  debt  lies 
against  me ;  for  this  is  also  a  determinate  contract ;  but  11 


agree  for  no  settled  price,  I  am  not  liaLle  to  an  action  of  debt, 
but  a  special  action  of  assumpsit.  Actions  of  debt  were  for- 
merly seldom  brought  but  upon  special  contracts  under  seal ; 
wherein  the  sum  due  was  clearly  and  precisely  expressed ;  for  in 
case  of  such  an  action  upon  a  simple  contract,  the  plaintiff 
laboured  under  two  difficulties;  first,  the  defendant  had  here 
the  same  advantage  as  in  an  action  of  detinue,  that  of  waging 
his  law,  or  purging  himself  of  the  debt  bv  oath,  if  he  thought 
proper.  4  Rep.  ^  L  Secondly,  the  plaintiff'  must  prove  the 
whole  debt  he  claimed,  or  recover  nothing  at  all.  But  now 
wager  of  law  is  out  of  use,  and  discouraged  by  the  courts.  See 
2  B.  §  C.  53  S.  And  it  is  also  now  settled  that  the  plain  tiff  may, 
in  an  action  of  debt,  recover  less  than  the  sum  he  declares  lor, 
and  accordingly  the  action  is  now  not  unfrequent. 

When  the  damages  can  be  reduced  by  the  averment  to  a 
certainty,  debt  will  lie;  as  on  a  covenant  to  pay  so  much  per 
load  for  wood,  &c.  So  if  in  an  action  in  which  the  plaintiff  can 
only  recover  damages,  there  be  judgment  for  him,  he  can  after* 
wards  bring  debt  for  those  damages.  Bull.  N.  P.  (Svo.)  16*7. 
And  as  to  cases  in  which,  on  aetion  of  debt,  it  is  not  necessary 
to  prove  the  exact  sum  laid  in  the  declaration,  see  at  large  Don*. 
&  732.  in  n.  b 

Jf  one  binds  himself  in  a  single  obligation,  or  with  condition 
to  pay  money  at  a  day ;  or  to  deliver  corn,  or  the  like,  and  do 
not  perform  it  accordingly,  the  obligee  may  bring  action  of  debt 
for  it.  F.  N.  B.  120.  A  man  acknowledges  by  deed  that  he 
hath  so  much  of  the  money  of  J.  S.  due  to  him  in  his  hands  ; 
here  debt  may  be  brought:  and  debt  will  lie  on  a  tallev  sealed. 
F.  N.  B.  V22:  I  //.  ().  55.  A.  delivers  20/.  to  B.  to  buy  goods, 
and  B.  gives  a  receipt  to  A.  testifying  the  delivery  and  receipt  of 
the  20/.,  but  doth  not  promise  to  deliver  the  goods,  kc;  A.  may 
maintain  debt  upon  this  receipt.  Dyer,  20:  2  Bulst.  256.  If 
one  binds  himself  to  pay  A.  B.  10/.  at  one  day,  and  10/.  at 
another,  after  the  first  day  action  of  debt  lies  for  10/.,  being  a 
several  duty.  2  Danv.  Abr.  501.  The  nature  of  the  bond,  and 
of  the  condition  (if  there  is  any),  must  be  carefully  attended  to, 
to  see  if  by  non-payment  of  the  first  sum  the  bond  is  forfeited. 
Vide  Co.  Lit.  2<j2.  b. 

Action  of  debt  lies  upon  a  parol  contract,  and  so  doth  action 
on  the  case.  1  Lit.  403:  and  vide  n  Rep.  8?.  If  goods  or 
money  arc  delivered  to  a  third  person  for  my  use,  I  may  have 
action  of  debt,  or  account  for  them.  2  Danv.  404.  Where 
money  is  delivered  to  a  person,  to  be  re-delivered  again,  the 
property  is  altered,  and  debt  lies:  but  where  a  horse,  or  any 
goods,  are  thus  delivered,  there  detinue  lies,  because  the  pro- 
perty is  not  altered,  and  the  thing  is  known,  whereas  money 
is  not.  Owen,  Si):  1  Xcls.  Abr.  603  \  and  sec  4  Bam.  $  A. 
%6[). 

Action  of  debt  lies  against  the  husband,  for  goods  which 
were  delivered  or  sold  to  the  wife,  if  they  come  to  the  use 
of  the  husband.  1  JAL  400.  If  one  delivers  meat,  drink,  or 
clothes,  to  an  infant,  and  he  promises  to  pay  for  them,  action 
of  debt,  or  on  the  case,  will  Jie  against  the  infant.  Though 
debt  may  not  be  brought  on  an  account  stated  with  an  infant: 
and  what  is  delivered  must  be  averred  to  be  for  the  necessary 
of  the  infant.    1  Lit.  Abr.  401.    See  tit.  Infant.  An 


use 

attorney  shall  have  action  of  debt  against  his  client  for  money 
which  he  hath  paid  to  any  person  for  the  client,  for  costs  of 
suit,  or  unto  his  counsel,  &e. 

An  heir  mediate  may  be  sued  in  debt  as  if  he  were  imme- 
diate heir,  &c.  The  heir  may  not  bring  action  of  debt  for  a 
debt  due  to  his  ancestor,  though  it  be  by  specialty,  by  which 
the  party  is  bound  to  pay  it  to  him  and  his  heirs;  the  executor 
shall  nevertheless  have  the  action.  Di/er,  808:  F.  N.  B.  120, 
Action  of  debt  lies  not  against  executors,  upon  a  simple 
contract  made  with  the  testator.  9  R€P*  s7  :  and  see  5  Taun- 
ton, 665* 

Before  the  stat.  :>2  //.  8.  c*  37-  the  heirs  of  executors  of  a 
man  seised  of  a  rent-service,  rent-charge,  &c,  in  fee  simple, 
or  fee-tail,  had  no  remedy  for  the  arrearages  incurred  in  tin 
life-time  of  the  owner  of  such  rents:  but  by  that  statute,  the 


executors  and  administrators  of  tenants  in  fee-simple,  fee-tail, 
or  for  life,  of  any  rent,  shall  have  action  of  debt  for  all  arrears 
ages  of  rent  due  in  the  lifetime  of  the  testator.  1  InM  162  - 
2  Danv.  4^2. 

A  feme  sole  seised  of  a  rent  in  fee,  &c.,  which  is  behind  and 
unpaid,  takes  husband,  and  the  rent  is  behind  a<'ain  and  then 
the  wife  dieth,  by  the  said  stat.  32  H.  8.  c.  37-  the  husband 
shall  have  the  arrears  due  before  marriage,  and  he  hath  a 
double  remedy  for  the  same.    1  Inst.  lb'2. 

But  by  stat.  8  Anne,  c*  14.  any  person  having  rent  in  arrear 
upon  any  lease  for  live  or  lives,  may  bring  action  of  debt  for 
such  rent,  as  where  rent  is  due  on  a  lease  for  years.  Action  of 
debt  will  lie  against  a  lessee,  for  rent  due  after  the  assignment 
of  the  lease;  for  the  personal  privity  of  contract  remains,  not- 
withstanding the  privity  of  estate  is  gone.  3  Hep.  22.  But 
after  the  death  of  the  lessee,  it  is  then  a  real  contract,  and 
runs  with  the  land.  Cro.  Efiz.  555.  When  a  lease  is  ended, 
the  duty  in  respect  of  the  rent  remains,  and  debt  lieth  by 
reason  of  the  privity  of  contract  between  lessor  and  lessee. 
2  Cro.  22/ :  1  Nets.  Abr.  C04.  If  debt  be  brought  by  an  exe- 
cutor for  arrears  of  rent  ended,  it  is  local  still,  and  must  be  laid 
where  the  land  lies.  Hob.  3J.  Action  of  debt  may  be  had 
against  the  lessee  in  any  place ;  but  if  it  be  brought  against  an 
assignee,  it  must  be  where  the  land  lieth ;  and  upon  the  privitt/ 
of  contract,  it  is  to  be  brought  against  the  lessee  where  the  land 
is.    Latch.  397.  271  :  2  Leon.  c.  28. 

Debt  does  not  He  at  the  common  law,  nor  by  stat.  8  Anne, 
c.  14.  for  the  arrear  of  an  annuity  or  yearly  rent,  payable  to 
A.  during  the  life  of  B.  out  of  lands'  devised  to  B.  for  life, 
for  it  is  a  freehold  rent.  Webb  v.  Jiggs  <5f  Ux.:  4  Manle  &  S. 
113:  and  see  Keltu  v.  Cluhbc,  3  Urol.  ty  B,  \30:6  Moo.  355. 

Debt  lies  for  use  and  occupation  generally,  without  stating 
the  place  where  the  premises  lie,  or  any  of'  the  particulars  of 
the  demise.  King  x.  Eraser,  (j  Easts'  Rep.  .'U8.  See  also 
WUkmsv*  U'iu gate,  6  Term  Rep.  62  r  and  Stroud  v.  Rogers, 
cited  ibid. 

Debt  for  rent  on  a  lease  against  assignee  is  local.  Barker 
v.  Dormer,  1  Shotr,  l<M, 

In  an  action  of  debt  for  rent,  without  showing  in  what 
parish  the  lands  were  situate,  and  a  particular  of  the  plaintiff's 
demand,  describing  them  in  a  wrong  parish,  vet  the  Court  of 
K.  U,  held  that  the  plaintiff  might  recover,  it  not  appearing 
that  any  misrepresentation  was  intended,  or  that  defendant 
had  held  more  than  one  parcel  of  land  of  plaintiff*  so  as  to  be 
misled  bv  such  inaccuracy.  Da  vies  v.  Edwards,  Maute  ey  S 
380. 

In  some  cases  action  of  debt  will  lie,  although  there  be  no 
contract  betwixt  the  party  that  brings  the  action  and  him 
against  whom  brought  ;  for  there  may  be  a  duty  created  by 
law  for  which  action  will  lie.  2  Saund.  343.  366.  Debt  lieth 
against  a  sheriff',  for  money  levied  in  execution,  1  Lit.  Ahr, 
403.  Action  of  debt  lies  against  a  gaoler  for  permitting  a  pri- 
soner committed  in  execution,  to  escape,  because  thereupon  the 
law  makes  the  gaoler  debtor ;  but  where  the  party  is  not  in 
execution,  there  action  on  the  case  only  lies  for  damages  suf- 
fered by  the  escape.    1  Saund.  218:  1  Lit.  Abr.  402, 

A  person  may  have  debt  upon  an  arbitrament :  also  debt 
lies  for  money  recovered  upon  a  judgment,  &c.  And  upon  a 
recovery  in  the  superior  courts  at  Westminster,  the  plaint  i  ff' 
must  bring  the  action  in  Middlesex,  the  record  being  there ; 
but  a  sci.  fa.  to  execute  judgment,  must  be  where  the  original 
was.  and  follow  it.    Xaf.  Br.  2n"7,  2ti8.  &e. 

When  judgment  is  bad  in  the  King  s  Bench,  and  a  writ  of 
error  brought  in  the  Exchequer  chamber,  or  in  parliament, 
yet  an  action  of  debt  will  lie  on  the  judgment :  in  this  case,  if 
the  plaintiff  levies  part  of  his  money,  by  elegit,  he  may  likewise 
bring  debt  for  the  residue.    ]  Sid*  184,  236. 

Whatever  the  laws   order  any  one  to  pay,  that  becomes 
instantly  a  debt,  which  he  hath  beforehand  contracted  to  dis- 
charge.    And  this  implied  agreement  it  is  that  gives  the 
plaintiff  a  right  to  in>titute  a  second  action  founded  merely 
2  y  2 
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on  the  general  contract,  in  order  to  recover  such  damages,  or 
sum  of  money,  as  are  assessed  by  the  jury*  and  adjudged  by 
the  court  to  he  due  from  the  defendant  to  the  plaintiff  in  any 
former  action*  So  that  if  he  hath  once  obtained  a  judgment 
against  another  for  a  certain  sum,  and  neglects  to  take  out 
execution  thereupon,  he  may  afterwards  bring  an  action  of 
debt  upon  this  judgment ;  1  RoL  Abr.  600,  1  ;  and  shall  not 
be  put  upon  the  proof  of  the  original  cause  of  action  ;  but 
upon  showing  the  judgment  once  obtained,  still  in  full  force, 
and  yet  unsatisfied,  the  law  immediately  implies,  that  by  the 
original  contract  of  society  the  defendant  hath  contracted  a 
debt,  and  is  bound  to  pay.  This  method  seems  to  have  been 
invented  when  real  actions  were  more  in  ti*c  than  at  present, 
and  damages  were  permitted  to  be  recovered  thereon,  in  order 
to  hiive  the  benefit  of  a  writ  of  capias,  to  take  the  defendant's 
body  in  execution  for  those  damages:  which  process  was 
allowable  in  an  action  of  debt  (in  consequence  of  the  Stat; 
£5  Ed,  3.  c,  1?,),  but  not  in  an  action  reah  Wherefore,  since 
the  disuse  of  those  real  actions,  actions  of  debt  upon  judgment 
in  personal  suits  have  been  pretty  much  discountenanced  by 
the  courts,  as  being  generally  vexatious  and  oppressive,  by 
harassing  the  defendant  with  the  costs  of  two  actions  instead 
of  one*    3  Comm.  1(>0. 

Debt  will  lie  upon  the  judgment  of  a  foreign  court,  and  the 
plaintiff"  need  not  show  the  ground  of  the  judgment ;  but  it  is 
w\  to  be  declared  on  as  a  matter  of  record,  for  it  is  here  but  of 
the  nature  of  a  simple  contract  debt ;  therefore  in  such  case 
the  judgment  is  sufficient  only  to  establish  a  demand,  and  put 
the  defendant  to  impeach  the  justice  of  it,  or  show  the  same  to 
have  been  unduly  or  irregularly  obtained.  And  as  it  is  but  a 
simple  contract,  assumpsit  will  also  He  on  it.  Walker  \\  Witter, 
Doug.  1 — 6  :  in  which  several  other  cases  on  the  same  point  are 
also  cited  and  reported. 

Debt  1  iii's  on  the  decree  of  a  colonial  court  made  for  payment 
of  the  balance  due  on  a  partnership  account.  Henley  v.  Soper, 
8  Barn,  cy  C.  16.  Debt  lies  for  interest  on  a  general  count, 
without  stating  any  special  contract.    5  Dow.  Rep*  133. 

If  a  man  recovers  debt  or  damages  in  London,  on  action 
brought  there  by  the  custom  of  the  city,  which  lies  not  at  com- 
mon law  ;  when  it  is  becomes  a  debt  by  the  judgment,  action 
of  debt  lies  in  the  courts  at  Westminster  upon  this  judgment. 
2  Dan  v.  449. 

Action  of  debt  will  lie  for  breach  of  a  by- Jaw  ;  or  for  amerce- 
ment in  a  court-leet,  &c.  1  Lil.  400:  5  Rep.  64:  Hob.  2 :.><), 
And  action  of  debt  is  sometimes  grounded  on  an  act  of  parlia- 
ment ;  as  upon  stat.  2  Ed.  6.  c.  13.  for  not  setting  out  tithes. 
Against  physicians  in  London,  for  practising  without  a  licence, 
by  stat.  14  and  15  H.  8,  c.  5. — A  college  shall  have  action  of 
debt  for  commons  of  any  student ;  adjudged,  Patch,  <j  Jac. 
B.  R. — And  in  general  all  the  cases  show  that  wherever  in- 
debitatus assumpsit  is  maintainable,  debt  also  is.  Dong.  6,  per 
Butler,  J. 

But  debt  will  not  lie  by  surveyor  of  highways,  for  composi- 
tion money  assessed  in  lieu  of  statute  duty,  being  a  claim  given 
by  a  statute  which  prescribes  a  particular  remedy  by  distress 
and  sale.    1  M.  $  Y,  450. 

For  debt  to  a  bishop  or  parson  after  his  death,  his  executors 
shall  have  the  action ;  but  of  a  dean  and  chapter,  mayor  and 
commonalty,  &c,  the  successors  are  entitled  to  the  action  of 
debt.  F.  N.  B.  120.  Action  of  debt  lies  on  a  recognizance ;  so 
upon  a  statute  men  hunt,  it  being  in  nature  of  a  bond  or  obliga- 
tion: but  it  is  otherwise  in  case  of  a  statute  staple.    2  Danv. 

In  bringing  this  action,  it  is  a  general  rule,  that  the  party 
himself,  to  whom  the  debt  is  originally  due,  whilst  he  doth 
live,  must  bring  the  action  ;  and  after  his  death,  his  executors, 
&c.  And  the  action  must  be  brought  against  the  party  himself 
that  doth  originally  owe  the  debt,  whilst  he  is  living  *  and  after 
his  (b  ath  it  may  be  brought  against  the  executor,  if  he  make 
any  ,*  or  otherwise  against  the  administrator  ;  and  if  the  ordi- 
nary appoint  none,  against  the  ordinary  himself ;  and  if  he  die 


possessed  of  the  goods,  against  his  executor,  &c.  And  also 
against  executors  of  executors  in  infinitum.  Dyer,  24,  4.71  ■ 
3  Rep.  9:  2  Brofvnl  207. 

Action  of  debt  for  100/.  was  held  to  lie  on  the  stat.  19  G.  2. 
c.  34.  §  6'.  (which  is  now  repealed  by  6  G.  4.  c.  105.  §  93.)  against 
the  inhabitants  of  a  huh  in  Kent,  by  the  executors  of  a  revenue 
officer,  wlu)  being  in  a  b  at  I  "Ctwcen  high  and  low  water  mark  in 
pursuit  of  a  smuggling  boat,  in  which  were  offenders  against  that 
act,  received  a  mortal  wound  by  a  shot  fired  by  a  person  on  the 
shore  within  the  lath :  though  the  officer  afterwards  died  on 
the  high  sea  beyond  the  low  water  mark,  and  consequently  out 
of  the  lath.  Ellis's  Executors  v.  St.  Augustine's  Lath,  Kent, 
12  East's  Rep.  244. 

Action  of  debt  lies  by  the  drawer  against  the  acceptor  of  a 
bill  of  exchange,  payable  to  the  drawer  or  his  order,ybr  value 
receired  nt  gtxtds,     1  B.  ey  C.  074. 

Debt  does  not  lie  for  the  arrears  of  an  annuity  issuing  out  of 
lands,  and  payable  to  the  annuitant  for  life,  although  it  is  fcofc 
stated  in  the  declaration  that  grantor  had  a  freehold  in  the 
premises,  out  of  which  the  annuity  was  payable:  as  it  must  be 
inferred  that  he  had  such  an  interest  where  nothing  appears  to 
the  contrary,  3  B.  $  B.  130:   S.  C.  6  Moore,  355. 

Debt  will  not  lie  for  an  annuity  granted  by  the  defendant  to 
the  plaintiff  in  consideration  of  faithful  services  for  life,  2  IVih. 
221. 

IT.  Where  it  shall  be  brought  in  the  debet  and  detinet,  and 
where  in  the  detinet  only. — The  form  of  the  writ  of  debt  is 
sometimes  in  the  debet  and  detinet,  and  sometimes  in  the  detinet 
only  ■  that  is,  the  writ  states,  either  that  the  defendant  oim, 
and  unjustly  detains  the  debt  or  thing  in  question,  or  only  that 
he  unjustly  detains  it.  It  is  brought  in  the  dtbf,  as  well  as 
detinet,  where  sued  by  one  of  the  original  contracting  parties 
who  personally  gave  the  credit,  against  the  other  who  personally 
incurred  the  debt,  or  against  his  heirs,  if  they  are  bound  to  the 
payment;  as  by  the  obligee  against  the  obligor,  the  landlord 
against  the  tenant,  &c.  But,  if  it  be  brought  by,  or  against,  an 
executor  for  a  debt  due  to  or  from  the  testator,  this,  not  being 
his  own  debt,  shall  be  sued  for  in  the  detinet  only.  F,  X.li. 
1  ]  <).  So  also  if  the  action  be  for  goods,  for  com,  or  an  horse, 
the  writ  shall  be  in  the  detinet  only ;  for  nothing  but  a  sum  of 
money,  for  which  I  (or  my  ancestors  in  my  name)  have  per- 
sonally contracted,  is  properly  considered  as  my  debt.  Ana 
indeed  a  writ  of  debt  in  the  detinet  only,  for  goods  and  chattels, 
is  neither  more  nor  less  than  a  mere  writ  of  detinue;  and  is 
followed  by  the  very  same  judgment*  Rast.  Kntr,  174: 
S  Comm.  156". 

In  debt,  if  it  he  demanded  by  original,  the  process  is  sum- 
mons, attachment,  and  distress;  and  upon  a  default  of  suffi- 
ciency, on  a  nihil  returned,  process  to  the  outlawry,  &c.  And 
the  judgment  in  debt,  where  the  demand  is  in  the  debet  and 
detinet,  is  to  recover  the  debt,  damages,  and  costs,  of  suit ;  and 
the  defendant  in  misericordia.  1  Shep.  Abr.  52$.  Where  the 
plaintiff  in  debt  declares  on  some  specialty,  or  contract  for  a 
sum  of  money,  it  must  be  certainly  demanded,  and  no  other; 
and  the  demand  cannot  be  of  a  lesser  sum,  but  it  must  be  shoira 
how  the  remainder  was  satisfied ;  but  in  an  action  upon  a 
statute,  that  gives  a  certain  sum  for  the  penalty,  though  less  be 
recovered  than  the  plaintiff  lays,  it  will  be  good.  Cro.  Jac, 
49S.  If  action  for  debt  is  brought,  on  a  specialty,  bill,  bond, 
lease,  &c,  the  several  writings  must  be  well  considered  by  which 
the  plaintiff  warrants  his  action,  and  the  sum  due  is  to  be 
rightly  set  forth;  and  if  it  be  debt  for  rent,  the  time  of  com- 
mencement, and  ending,  &c.  In  debt  on  single  bill  or  upon 
judgment,  the  defendant  may  plead  payment  (before  the  actum 
brought)  in  bar ;  and  pending  an  action  on  bond,  kc.  the  defend- 
ant may  bring  in  principal,  interest,  and  costs ;  and  the  court 
shall  give  judgment  to  discharge  the  defendant.  Stat*  4  tf«a  5 
Anne,  c.  16".   See  tit.  Bond. 

If  the  action  be  brought  for  money,  it  must  be  in  the  debet 
and  detinet;  but  if  goods  or  chattels,  it  must  be  in  the  detinet 
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only.  50  Ed.  3.  16:  1  Rol.  Abr.  If  an  executor  brings  debt 
for  any  thing  in  right  of  his  testator,  it  must  be  in  the  detinct 
only.    Moor,  566:  1  Rot.  Abr.  602,  603. 

If  an  executor  brings  an  action  upon  an  obligation  made  to 
the  testator,  where  the  day  of  payment  accrued  after  the 
d  .vith  of  the  testator,  yet  the  writ  shall  be  in  the  detinet  only, 
for  he  brings  the  action  as  executor.  Lane,  80 :  S.  P.  20  H.  6.5: 
1  Rol  Abr,  602.  S.  C. 

So  if  a  man  binds  himself  to  the  testator  to  pay  him  100/. 
when  such  a  thing  shall  happen  ;  if  it  happens  after  the  death 
of  the  testator,  yet  the  writ  of  the  executor  shall  be  in  the 
detinet  only.    20  //.  6.6:  1  Rol.  Abr.  602, 

If  in  an  account  an  executor  recovers  a  debt  due  to  his  tes- 
tator, in  action  for  the  arrearages  thereupon,  the  writ  shall  he 
in  the  detinet  only  ;  for  though  the  action  is  converted  into  a 
debt  by  the  account,  yet  it  is  the  same  thing  which  was  received 
in  the  life  of  the  testator.  Cro.  Eliz.  326:  Cro.  Jac.  5*5: 
5  Co.  31. 

If  the  executor  sells  the  goods  of  the  testator  for  a  certain 
sum,  he  shall  have  action  for  this  in  the  debet  and  detinct. 
I  Rol  Abr.  602. 

If  an  executor  having  lands  by  an  extent  upon  a  statute  made 
to  the  testator,  and  naming  himself  executor,  by  deed  leases 
them  for  three  years,  rendering  rent,  &c. ;  if  an  action  is  after- 
wards brought  by  him  for  his  rent,  it  must  be  in  the  debet  and 
detinct,  because  it  is  founded  upon  his  oum  contract.  Lane,  80: 
Cro.  Jac.  635:  Brown,  205:  1  Mod,  185. 

So  an  executor,  being  lessee  for  years  of  a  reetory  in  the 
right  of  a  testator,  may  have  action  upon  2  Ed,  6.  e-  13.  for 
not  setting  out  tithes  in  the  debet  and  detinet,  because  founded 
upon  a  wrong  in  his  o?vn  time,  and  by  the  statute  it  is  given  to 
the  party  grieved.    Cro.  Jac.  545. 

Also  action  against  an  executor  shall  be  in  the  detinet  only, 
for  he  is  chargeable  no  farther  than  he  has  assets.  1 1  //.  4r.  1 6  : 

I  Rol.  Abr.  603. 

In  an  action  against  an  executor  for  rent,  incurred  in  the 
life  of  the  testator,  the  writ  shall  be  in  the  detinct  only. 

I I  //.  G.  36  :  1  RoL  Abr.  603. 

But  if  an  action  be  brought  against  an  executor  for  the 
arrearages  of  a  rent,  reserved  upon  a  lease  for  years,  and  in- 
curred after  the  death  of  the  testator,  the  writ  shall  be  in  the 
debet  and  detinet,  because  the  executor  is  charged  of  his  own 
possession.  I  RoL  Ahr.  603:  Cro.  Eliz.  711:  Moor,  566: 
I  Brorcnl.  56:  Cro.  Jac.  4-11-  And  the  declaration  is  against 
him  as  assignee,  not  as  executor. 

If  an  action  is  brought  against  baron  and  feme,  upon  an 
obligation  entered  into  by  the  feme  before  marriage,  it  shall  he 
in  the  debet  and  detinet  ;  for  by  the  marriage  all  the  personal 
goods  and  power  of  disposing  of  the  real  estate  are  by  law  given 
the  husband,  which  he  has  to  his  own  use,  and  not  as  executors, 
who  have  them  only  to  the  use  of  another.  5  Co.  36  : 
3  Leon.  206.  S.  C. 

So  if  an  action  is  brought  upon  a  bond  against  the  heir  of 
the  obligor,  it  shall  be  in  the  debet  and  detinet,  because  he  hath 
the  assets  in  his  own  right.    5  Co.  36. 

Debt  lies  by  the  assignees  of  a  replevin- bond  against  one  of 
the  sureties  in  the  detinct  only.  Wilson  v.  Hobday,  4  Maule 
$  $.  120. 

IIL  How  it  may  be  extinguished* — If  a  man  accepts  an 
obligation  for  a  debt  due  by  simple  contract,  this  extinguishes 
the  contract,  but  the  acceptance  of  an  obligation,  for  a  debt  due 
by  another  Migatitm,  is  no  bar  of  the  first  obligation.  13  //.  \. 
c.  1  :  1  RoL  Abr.  604.  i.  e.  if  between  the  same  parties.  See  j 
tit.  Bond,  V.,  Acceptance,  Payment. 

In  debt  upon  an  obligation,  the  defendant  cannot  plead  ml  1 
debet,  but  must  deny  the  deed  by  pleading  non  est  factum; fox 
the  seal  of  the  party  continuing,  it  must  be  dissolved  co  hga* 
mine  quo  Ugatum  est.    Hard.  332, 

But  if  the  debt  be  due  by  simple  contract,  then  he  may  plead  | 


nil  debet,  for  it  does  not  appear  that  there  is  anv  debt  continued. 
Hob.  218. 

In  debt  for  rent,  if  it  be  by  deed,  the  proper  plea  is  non  est 
factum;  but  if  it  he  without  deed,  the  defendant  may  pi  end 
non  demisit,  nothing  in  arrear,  or  that  he  never  entered. 
2  Inst.  651  :  Hard.  332. 

In  debt  for  the  arrears  of  an  annuity  granted  for  life  nil 
debet  is  no  good  plea,  for  the  action  is  merely  founded  upon 
the  deed,  for  without  it  no  action  can  be  maintained;  and 
though  by  the  death  of  the  grantee  the  nature  of  the  action  is 
changed,  the  annuity  being  determined  ;  yet  this  proves  not 
but  that  the  action  is  founded  upon  the  deed.  Keitw. 
147. 

But  in  debt  for  the  arrears  of  a  rent-charge,  by  will  devised 
to  the  plaintiff's  wife  for  life  ;  against  the  administrator  of  the 
occupier  of  the  land,  nil  detinet  is  a  good  plea,  for  the  will  is 
no  deed,  nor  wants  any  delivery  ;  adjudged,  and  said  the  action 
was  not  so  much  grounded  upon  the  will  itself  as  upon  the 
statute,  by  which  men  are  enabled  by  will  to  dispose  of  their 
lands  and  rents  issuing  out  thereof.    Hard.  332. 

In  debt  upon  stat.  2  and  3  Ed.  6.  c.  13.  for  net  setting  forth 
tithes,  not  guilty,  or  nil  debet,  are  good  issues;  2  Inst.  65]  : 
Cro.  Eliz.  621.  S.  P. ;  because  by  the  action  the  defendant  is 
charged  with  a  tort,  and  if  he  is  not  guilty  of  the  tort,  he  does 
not  owe  the  debt. 

In  an  action  of  debt  the  defendant  cannot  give  the  statute 
of  limitations  in  evidence  on  nil  debet,  but  must  plead  it 
specially.     Rac.  Ah.  Limitation  of  Action.  (V.)  [7th  cd.) 

A  plea  of  nul  tiel  record  to  an  action  of  debt  on  an  Irish 
judgment  must  conclude  to  the  county,  for  the  record  of  the 
judgment  is  only  provable  by  an  examined  copy  on  oath,  the 
veracity  of  which  must  be  tried  by  a  jury.  5  East,  475.  And 
such  a  judgment  is  not  a  record,  and  assumpsit  lies  on  it. 
4  Barn.  C.  411.  See  farther  Com.  Dig.  tit.  Debt:  Bac.  Ah. 
tit.  Deft:  and  this  Diet.  tits.  Action,  Assumpsit,  In  formation,  Ike. 
And  as  to  setting  off  mutual  debts,  see  tit.  Set-Off. 

Dkbt  to  the  King.  The  king's  debt  is  to  be  satisfied 
before  that  of  a  subject,  and  until  his  debt  be  paid,  he  may 
protect  the  deb'.ur  iVnn  the  anv^  of  <<iiv.  r*.  \'y  u..  :  ':..:<:> 
law,  the  king  for  his  debt  had  execution  of  the  body,  lands,  and 
got -ds,  of  the  debtor.  By  Ma^na  Ch'irlu.  <)  II.  3.  c  S.  the 
king's  debt  shall  not  be  levied  on  lands,  where  the  goods  and 
chattels  of  the  debtor  are  sufficient  to  levy  the  debt.  Also 
pledges  shall  not  be  distrained,  when  the  principal  is  sufficient. 
Sheriffs  having  received  the  king's  debt,  upon  their  next 
account  are  to  discharge  the  debtors,  on  pain  to  forfeit  treble 
value ;  and  the  sheriffs  are  to  give  tallies  to  the  king's  debtors 
on  payment.  Stat.  3  Ed.  1.  19.  By  stat.  33  If.  3.  c.  3y. 
all  obligations  made  to  the  king  shall  have  the  same  force  as  a 
statute-staple.  1  Inst.  130.  But  by  stat.  9,5  Ed.  3.  st.  5.  c.  IU. 
notwithstanding  the  king's  protection,  creditors  may  proceed  to 
judgment  against  their  debtors,  with  a  cessct  exreutia  till  the 
king's  debts  be  paid.  Lands,  &c.  of  the  king's  debtor  and 
accountant,  may  be  sold  as  well  after  his  death,  as  in  his  life- 
time :  but  if  the  accountant  or  debtor  to  the  king  had  a  quietus 
during  his  life,  his  heir  shall  be  discharged  of  the  debt.  Stat. 
27  Eliz.  c.  3.  See  also  stat.  25  G.  3.  c.  35.  regulating  the  sale 
of  extended  estates,  on  motion  to  the  Court  Exchequer,  by  the 
attorney -general.  See  farther,  tits.  Extent,  Execution,  King, 
Prerogative,  and  Com.  Dig.  tit.  Debt,  ad fin. 
D EBT EE-EX  EC  UXOR.  See  tit.  Executor. 
DEBTORS.  A  wTork  of  the  nature  of  this  dictionary  is  bv 
no  means  adapted  to  political  disquisitions  on  the  propriety  of 
imprisonment  for  debt — nor  to  historical  details  of  the  proceed- 
ings of  foreign  Jiations  on  the  subject.  The  legislature,  who 
are  the  proper,  and  indeed  the  only  legal  judges,  of  what  regu- 
lations on  the  subject  are  necessary,  have  repeatedly  interfered 
for  the  relief  of  honesty  unfortunate  debtors  (too  generally  a 
small  part  of  the  number  confined  )  by  insolvent  acts  ;  and  the 
liberty  of  the  subject  in  this  particular,  has  in  the  present 
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reign  been  much  favoured  by  the  laws  relative  to  Arrest,  Sec 
tiLs.  Arrest,  Prisoners,  Executions,  Insolvent. 

By  stat*  25  G.  3.  c,  45.  for  the  courts  of  conscience  in  Lon- 
don, Middlesex,  and  South  wark,  the  provisions  of  which  are 
extended  by  stat.  2f>  G.  3.  c.  38.  nearly  lotidem  verbis,  to  all 
courts  for  the  recovery  of  small  debts no  debtor  committed 
to  gaol  by  such  court  for  a  debt  not  exceeding  9.0s.  shall  be 
kept  in  custody  on  any  pretence  whatsoever,  more  than  twenty 
days — nor  for  a  debt  between  that  and  405.  more  than  for  In 
days— then  to  be  discharged  without  payment  of  fees,  on  for- 
feiture by  the  gaoler  of  5i — In  case  only  of  fraudulent  con- 
cealment of  money  or  goods  by  the  debtor,  the  time  of  confine- 
ment may  be  enlarged,  in  the  first  instance  to  thirty  days,  and 
in  the  latter  to  sixty* 

By  a  temporary  act,  41  G.  3.  (U.  K.)  c.  64.  §  1.  creditors 
were  allowed  to  discharge  debtors  without  losing  the  benefit  of 
the  judgment  upon  which  the  execution  issued,  except  that  the 
debtor  should  not  be  again  liable  to  be  arrested  for  the  same 
debt,  nor  the  bill  be  proceeded  against. 

As  to  the  general  relief  of  the  persons  of  insolvent  debtors 
surrendering  their  effects,  see  the  acts  7  G.  4.  c.  57 :  1  W*  4. 
C,  38.  which  are  continued  till  1835,  by  2  and  3  IV.  4.  c.  44: 
and  this  Diet,  tit.  Insolvents. 

DEBTS,  Priority  of.  See  tits.  Assets,  Executor,  Mori- 
gage. 

DECEIT,  deception  A  subtle  trick  or  devise,  whereunto 
may  be  referred  all  manner  of  craft  and  collusion,  used  to 
deceive  and  defraud  another,  by  any  means  whatsoever,  which 
hath  no  other  or  more  proper  name  than  deceit  to  distinguish 
the  offence.    West  Symb.  §  f>8. 

There  is  a  writ  called  a  Wit  it  of  Db:cfit  that  lies  for  one 
that  receives  injury  or  damage  from  him  that  doth  any  thing 
deceitfully  in  the  name  of  another  person  ;  by  which  he  is 
deceived  or  injured;  which  writ  is  either  original  or  judicial . 
Ren;.  Orig*  112  :  Old  Nat.  Br.  50.  But  an  action  on  the  case 
is  now  the  usual  remedy  for  injuries  arising  from  deceit  of 
another.    See  Bac.  Ab.  (7th  ed.)  tit.  Action  on  ike  Case. 

Deceit  is  an  offence  at  common  law,  and  by  statute  :  and  all 
practices  of  defrauding  or  endeavouring  to  defraud  another 
of  his  right,  are  punishable  by  fine  and  imprisonment ;  and  if 
for  cheating  in  some  cases  by  transportation.  See  tit.  Cheats, 
Fraud,  False  Pretences,  Indictment,  IV.  Serjeants,  counsellors, 
attorneys,  and  others,  doing  any  manner  of  deceit,  are  to  be  im- 
prisoned a  year  and  a  day  ;  also  pleaders  by  deceit  shall  be 
expelled  the  court,  Stat.  3  Ed.  1 .  c.  2<J. 

If  a  fine  be  levied  by  deceit,  or  if  one  recover  land  by  deceit, 
the  line  and  the  recovery  shall  be  void.  3  Rep.  77.  And  if 
a  man  be  attorney  for  another  in  a  real  action  against  the  de- 
mandant, and  afterwards  by  covin  between  sueh  attorney  and 
demandant,  the  attorney  makes  default,  by  which  the  land 
is  lost,  the  tenant  who  has  lost  the  land  shall  have  a  writ  of 
deceit  against  the  attorney,  F,  N.  B.  Q(l  So  writ  of  deceit 
lies  to  set  aside  a  fine  and  recovery  in  C.  B.  of  lands  in  ancient 
demesne.    2  IV ds.  17- 

In  a  praecipe  quod  reddat,  if  the  sheriff  return  the  tenant 
summoned,  where  he  was  not  summoned,  by  which  the 
defendant  loseth  his  land  by  default  at  the  grand  cape  re- 
turned ;  the  tenant  shall  have  a  writ  of  deceit  against  him  who 
recovered,  and  against  the  sheriff  fur  his  false  return;  and  by 
that  writ  the  tenant  shall  be  restored  unto  his  land  again  :  and 
the  sheriff"  shall  be  punished  for  his  falsity.  F.  A7.  B.  97-  If  a 
man  bring  a  writ  of  deceit  against  him  that  recovers  in  the 
first  action,  and  the  sheriff  return  him  summoned,  upon  which 
for  non-summons  in  that  action  on  finding  the  same  the  reco- 
very is  reversed:  in  this  case  the  defendant  shall  not  have 
writ  of  deceit  to  recover  the  land  again,  if  he  were  not  sum- 
moned :  but  he  shall  have  his  remedy  against  the  sheriff. 
Rot.  Abr.  6%h  And  where  debt  was  brought,  and  the  defendant 
pleaded  in  abatement,  and  the  plea  was  overruled,  the  attorney 
on  both  sides  by  deceit  between  them,  to  the  end  the  plaintiff 


might  recover  his  debt,  entered  another  judgment,  when  it 
should  have  been  a  respondeat  ouster  ;  and  it  was  he!  I  that  the 
writ  of  deceit  would  not  lie  to  reverse  the  record,  but  only  to 
recover  damages,    Ibid.  622* 

If  in  a  suit  or  action,  another  person  shall  come  into  court 
and  pretend  he  is  party  to  the  suit,  and  so  let  judgment  be 
had,  or  some  other  damage  done  to  the  party  himself;  or  if 
one  have  cause  to  have  an  action^  and  another  brings  it  in  his 
name,  and  lets  judgment  go  by  nonsuit,  or  the  like,  the  injured 
party  may  have  this  writ  of  deceit.   F.  N.  B.  96:  March,  48, 

If  any  one  forge  a  statute,  Sec,  in  my  name,  and  sueth  a 
capias  thereupon,  for  which  I  am  arrested  ;  I  shall  have  a 
writ  of  deceit  against  him  that  forged  it,  and  against  him  who 
sued  forth  the  writ  of  capias,  &c.  And  if  a  person  procure 
another  to  sue  an  action  against  me  to  trouble  me,  I  shall  have 
a  writ  of  deceit,    F.  Ar.  B.  96. 

There  are  many  frauds  and  deceits  provided  against  hy 
statute,  relating  to  artificers,  bakers,  brewers,  victuallers,  false 
weights  and  measures,  &c,  which  are  liable  to  penalties  and 
punishment  in  proportion  to  the  offence  committed.  And  writ 
of  deceit  lies  in  various  cases ;  for  not  performing  a  bargain,  or 
not  selling  good  commodities,  &c.    1  Inst.  357. 

On  almost  all  occasions,  where  a  person  is  deceived  or  in- 
jured, and  where  anciently  remedy  was  sought  by  the  writ  of 
deceit,  an  action  on  the  case  for  damages,  in  nature  of  a  writ  of 
deceit,  is  now  more  usually  brought ;  and,  indeed,  it  is  the 
only  remedy  for  a  lord  of  a  manor,  in  or  out  of  ancient  de- 
mesne, to  reverse  a  fine  or  recovery  had  in  the  king's  court  of 
lands  lying  within  his  jurisdiction,  which  would  otherwise  be 
thereby  turned  into  frank-fee.  And  this  may  be  brought  by 
the  hud  against  the  parties,  and  cestui  epte  use  of  such  fine  ami 
recovery;  and  thereby  he  shall  obtain  judgment  not  only  for 
damages  (which  arc  usually  remitted),  but  also  to  recover  las 
court  and  jurisdiction  over  the  lands,  and  to  annul  the  former 
proceedings.    3  Lev.  4 15.  419  ?  Lvltv.  711.  740,. 

A  count  for  a  deceit,  averring  that  the  defendant  repre- 
sented to  the  plaintiff  that  his  lessor  required  350/.  premium 
for  a  lease,  wThereas  he  required  only  1 00/.7  whereby  defendant 
fraudulently  obtained  from  plaintiff  and  converted  to  his  own 
use  50/.,  is  sufficient.    Pewtriss  v.  Austin,  6  Taunton,  552, 

In  case  in  nature  of  a  deceit  to  reverse  a  recovery  of  lands 
in  an  ancient  demesne,  all  the  parties  to  the  recovery  must  he 
before  the  court.    2  IK  Blackst.  1 170. 

To  support  an  action  against  a  party  for  improperly  recom- 
mending an  agent,  no  more  is  necessary  than  to  show  that  the 
statement  was  false,  and  known  by  the  party  recom mending  to 
be  so.  It  is  not  necessary  to  prove  a  malicious  or  interested 
motive.    Foster  v.  Charles,  G  Bing.  3Q6. 

The  plaintiffs,  being  about  to  furnish  defendant's  son  with 
goods  on  credit,  inquired  of  defendant  by  letter  if  his  son  had, 
as  he  represented,  300/.  capital  of  his  own  property.  De- 
fendant answered  he  had,  wThen  the  fact  was,  that  defendant 
had  only  lent  him  300/.  on  his  promissory  note,  payable  witfc 
interest,  and  he  received  interest.  This  was  held  a  deceit- 
ful and  actionable  misrepresentation.  Corbeti  v.  Brwnt 
8  Bingh.  33. 

DKCKN  NARY.  A  town  or  tithing,  consisting  (originally) 
of  ten  families  of  freeholders.  Ten  tithings  composed  an  Iwn* 
dred.  The  institution  of  decennaries  (or  frank  pledges)  i* 
imputed  to  Alfred.  In  these  decennaries  the  whole  neigh- 
bourhood or  tithing  of  freemen  were  mutually  pledges  for  each 
other's  good  behaviour.    1  Comm.  1 1 4.    See  Dechiers. 

DECEM  TALES.  When  a  full  jury  doth  not  appear  at  a 
trial  at  bar,  then  a  writ  goes  to  the  sheriff'  apponere  decern 
tales,  &c,  whereby  a  supply  is  made  of  jury  men  to  proceed  in 
the  trial.    See  tits.  Jury,  Tales. 

DECIES  TANTUM.  A  writ  under  stat.  38  Ed.  3.  cA* 
which  lay  against  a  juror,  who  had  taken  money  of  either 
party  for  giving  his  verdict,  to  recover  ten  times  as  nmchas  the 
sum' taken.    See  tit.  Jury.    This  writ  also  lay  against  m- 
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braceors  that  procure  such  an  inquest,  who  shall  he  farther 
punished  by  imprisonment  for  a  year.  Reg.  Orig.  188: 
F.  \\  IL  171  ;  repealed  hy  ()  (ieo.  k  c.  50.  $  fteT 

DECIMATION,  decimatio.~]  The  punishm*:  every  feni^ 
jrotaf'er  hy  lot  was  termed  decimaiio  legion  is  ;  it  likewise  signi- 
fies tithing,  or  paying  a  tenth  part."  There  was  a  decimation 
during  the  time  of  the  Usurper,  16\55. 

DKC1XERS,  DECENNIERS,  or  DOZIXERS,  rfeccn- 
hnrii.~]  In  our  ancient  law,  such  as  were  wont  to  have  the 
oversight  of  the  frihurgks,  or  views  of  frankpledge,  for  the 
maintenance  of  the  king's  peace;  and  the  limits  or  compass  of 
their  jurisdiction  was  called  decenna,  because  it  commonly  con- 
sisted of  ten  households;  as  every  person,  bound  for  himself 
and  his  neighbours  to  keep  the  peace,  was  stiled  deccttnter. 
Bract,  lib,  3.  tract,  2.  c.  15. 

These  seem  to  have  had  large  authority  in  the  time  of  the 
Saxons,  taking  knowledge  of  causes  within  their  circuits,  and 
redressing  wrongs  by  way  of  judgment,  and  compelling  men 
thereunto,  as  appears  in  the  laws  of  King  Edward  the  Con- 
fessor. Lombard,  A  umb.  32.  F5  u  t  of  ]  a t q  decett  trier  is  not  u se d 
for  the  chief  man  of  a  dizein,  or  dozei/t ;  but  he  that  is  sworn 
to  the  king's  peace,  and  by  oath  of  loyalty  to  the  prince,  is 
settled  in  the  society  of  a  doze  in. 

A  aozein  seemed  to  extend  so  far  as  a  leet  extendeth,  because 
in  leets  the  oath  of  loyalty  is  administered  by  the  steward,  and 
taken  hy  all  such  as  are  twelve  years  old,  and  upwards,  dwelling 
within  the  precinct  of  the  leet  where  they  are  sworn,  F.  N.  B. 
t6h  There  are  now  no  other  dozcitts  but  leets;  and  there  is 
a  great  diversity  between  ancient  and  modern  times,  in  this 
point  of  law  and  government.  2  last.  73.  See  1  Comm.  114?: 
4  Comm.  252:  and  attle3  Decennary. 

DECLARATION. 

Declaratio,  narratio.~\  A  legal  specification,  on  record,  of 
the  cause  of  action,  by  a  plaintiff  against  a  defendant. 

The  declaration  should  correspond  with  the  process  in  the 
names  and  descriptions  of  the  parties ;  for  if  there  be  a  mate- 
rial variance,  the  court  will  set  aside  the  proceedings,  unless 
where  the  process  is  taken  out  against  the  defendant  by  a 
wrong  name,  and  he  appears  by  his  right  name ;  there  the 
plaintiff  may  declare  against  him  by  the  name  in  which  he 
appears,  stating  that  he  was  arrested  by  the  other  name;  for  by 
appearing  the  defendant  admits  himself  to  be  the  person  sued, 
and  so  the  variance  is  immaterial.    3  Term  Rep.  til  I. 

The  substantial  rules  of  pleading,  according  to  which 
declarations  are  to  he  drawn,  are  founded  in  strong  sense  and 
the  soundest  and  closest  logic,  and  so  appear  when  well  under- 
stood and  explained,  though  by  being  misunderstood  and  mis- 
applied they  are  often  made  use  of  as  instruments  of  chicane. 
1  Burr,  319. 

Rates  respecting  the  form  of  the  declaration. — The  parties, 
plaintiff  or  demandant,  defendant  or  tenant,  ought  to  be  well 
named.  The  time  of  a  matter  charged  in  the  declaration 
ought  to  be  certainly  alleged  ;  and  therefore  in  assumpsit,  the 
day  being  omitted  on  which  the  promise  is  made,  it  is  bad. 
Yet,  Q4>:  PL  Com.  24.  But  the  precise  day  need  not  be 
itated,  unless  it  is  setting  forth  an  instrument  in  which,  if  the 
day  is  wrongly  stated,  it  is  fatal.  A  certain  place  ought  to  be 
alleged  where  every  fact  material  and  traversable  was  done, 
Kitck.  22(>.  But  the  place  stated  may  be  the  common  venue. 
The  gist,  and  every  thing  that  is  of  the  essence  of  the 
plaintiff's  action,  must  be  set  forth  in  the  declaration.  That 
seems  properly  to  be  the  essence  of  the  action,  without  which 
the  court  could  have  no  sufficient  grounds  to  give  judgment. 
Ihct,  PL  85.  If  the  declaration  be  not  sufficient  on  which  to 
found  a  judgment,  this  may  be  moved  in  arrest  of  judgment 
after  verdict.  Ibid.  The  declaration  must  show  a  title  in  the 
plaintiff.  See  Cro.  Eliz*  325  :  Moor,  598.  In  all  cases  where 
an  interest  or  estate  commences  upon  condition,  the  plaint i if 
ought  to  show  it  in  his  declaration,  and  aver  the  performance 
of  it ;  but  when  the  interest  of  the  estate  passes  presently j  and 


I  vests  in  the  grantee,  and  is  to  be  defeated  by  condition ;  there 
the  plaintiff  may  count  generally,  and  the  condition  shall  be 
pleaded  by  him  who  is  to  take' advantage  of  it.  7  Co.  10: 
Lil.Reg.418.  8 

The  declaration  must  contain  such  certain  affirmation  that 
it  may  be  traversed  ;  for  if  there  be  no  certain  affirmation  to 
make  the  declaration  itself  traversable,  it  will  not  be  cured 
after  a  verdict,  because  it  is  a  defect  in  substance-  Co.  Lit.  30 : 
Cro.  Jac.  SGl  :  2  Lhilst.  214  :  Cro.  Eliz.  33.  441  :  2  Saund.  31 Q. 
If  a  declaration  be  good  in  part,  though  bad  as  to  another 
part,  the  plaintiff  is  entitled  to  judgment  for  so  much  as  is 
well  alleged,  especially  if  it  be  not  of  an  entire  demand. 
10  Co.  115:  RoL  Abr.  784,  5:  2  Show.  103:  1  Salic.  \s3. 
Vide  3  Bart:  1235. 

For  preventing  unnecessary  length  of  declarations,  it  has 
been  specially  ordered,  that  in  actions  of  covenant  the  declara- 
tion is  not  to  repeat  more  of  the  deed  than  is  necessary  for  the 
assignment  of  the  breach,  and  not  to  repeat  the  covenant  in  the 
conclusion.  In  actions  of  slander,  long  preambles  to  be  for- 
borne, and  no  more  inducement  than  what  is  necessary  for  the 
maintenance  of  the  action,  but  when  it  requires  a  special  in- 
ducement or  colloquium.  In  actions  upon  general  statutes,  the 
declaration  not  to  repeat  the  statute,  but  to  conclude  f  against 
the  form  of  the  statute  in  such  case  made  and  provided.'— In 
actions  of  debt  upon  judgment  had  in  the  courts  at  Westmin- 
ster, to  recite  only  the  judgment;  but  if  on  a  judgment  had  by 
or  against  an  executor  or  administrator,  then  tho  action  of  delft 
upen  that  judgment  to  repeat  the  declaration  and  judgment. 
R.  M.  Hi:34.  §  13,  In  a  declaration  on  action  founded  on  a 
deed,  the  plaintiff  need  not  set  forth  more  than  that  part  which 
is  necessary  to  entitle  him  to  recover.  Con?  p.  665*  And  it  will 
be  sufficient  to  state  the  substance  and  legal  effect  even  of  such 
part ;  which  is  shorter,  and  not  liable  to  mis-recitals  and  literal 
mistakes.  The  distinction  is  between  that  which  may  be  re- 
jected as  surplusage  (which  might  have  been  struck  out  on 
motion),  and  what  cannot ;  where  the  declaration  contains  im- 
pertinent matter  foreign  to  the  cause,  and  which  the  master  on 
a  reference  to  him  would  strike  out  (irrelevant  covenants,  for 
instance),  that  will  be  rejected  by  the  court,  and  need  not  be 
proved.  But  if  the  very  ground  of  the  action  is  mis-stated,  as 
where  the  plaint  it]'  undertakes  to  recite  that  purt  of  a  deed  on 
which  the  action  is  founded,  and  it  is  mis-recited,  that  will  be 
fetal ;  for  then  the  case  declared  on  is  different  from  that  which 
is  proved,  and  he  must  recover  secundum  allegata  et  probata, 
Doug.  665.  Brishitv  v.  Wright  and  another;  and  the  notes  there. 

In  a  declaration  on  a  promissory  note,  the  words  "the 
defendants  proper  hand  being  thereunto  subscribed,"  may  be 
rejected  as  surplusage,  and  need  not  be  proved.  Moo.  $  Mali: 
182.  In  covenant  on  an  indenture  of  lease,  the  plaintiff  well 
assigned  a  breach  that  the  defendant  had  not  yielded  the 
monthly  rent,  &c.  Sec.,  and  then  alleged  that  before  the  exhi- 
biting the  bill,  &c,j  to  wit,  on  the  1st  Nov.  1797,  <J00L  of  the 
rent  reserved  was  in  arrear.  This  date  being  before  the  com- 
mencement of  the  lease,  and  therefore  impossible,  may  be 
rejected  as  surplusage,  the  breach  being  sufficient  without  it. 
Buckley  w  Kenj/ant]Q  East,  13Q. 

Of  declarations  in  chief]  de  bene  esse,  and  by -t  he-bye. — 
There  are  two  ways  in  which  the  plaintiff  may  declare,  the 
one  on  the  return-day  of  the  writ,  which  is  called  de  bene  e&se, 
conditionally,  until  special  or  common  bail  be  filed  ;  the  other 
after  the  day  for  filing  common  bail,  or  when  the  defendant 
has  justified  his  hail,  which  is  called  in  chief  If  to  speed  the 
cause,  the  former  is  the  best  way  of  proceeding ;  and  a  rule  to 
plead  may  be  given  on  the  same  day.  When" a  declaration  is 
filed  de  bene  esse,  till  common  bail  or  appearance  entered,  or 
till  special  bail  be  filed,  notice  that  it  is  .^o  hied  must  be  given 
to  the  defendant  in  writing.    Impeyt  K.  B. 

By  rule  of  Trinity  Term,  183J*,  no  declaration  de  bene  esse 
shall  be  delivered  until  the  expiration  of  six  days  from  the 
service  of  the  process,  where  not  bailable,  or  six  days  from  the 
arrest  where  bailable. 
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The  plaintiff  cannot  declare  in  chief,  unless  common  hail  he 
filed  by  the  defendant,  or  phiiutiif  has  done  it  for  him.  Snath 
v.  Painter,  ^  Term  Rep.  7 1 9  *  1  Term  Rep.  635.  Cook  v. 
Raven.  And  it  must  be  tiled  the  term  the  writ  is  returnable. 
2W.Y  Prac.  (9th  ed.) 

When  the  defendant  has  filed  common  or  special  bail  for 
himself,  any  person  may  deliver  or  file  a  declaration  against 
him  by-the-byc,  at  any  time  during  the  term  wherein  the  pro- 
mm  against  the  defendant  is  returnable,  sedente  curia;  and  the 
practice  hath  been,  that  the  plaintiff,  at  whose  suit  the 
process  is,  might  declare  against  the  defendant  in  as  many 
actions  as  lie  thinks  fit,  before  the  end  of  the  next  term, 
after  the  return  of  the  process.  Impey,  K.  B.  177*  See 
4  Burr.  L2180. 

Of  the  time  of  declaring.— The  plaintiff  must  declare  before 
the  end  of  the  term  next  after  the  return  of  the  process;  or 
the  defendant  may  sign  a  non-pros  (except  in  replevin)  without 
entering  any  rule  to  declare,  and  the  defendant  shall  have  costs 
taxed  as  usual.  Stat.  13  Car.  2.  r\  2.  §  5.  And  a  rule  to  de- 
clare is  not  necessary  except  on  removals  from  inferior  courts. 

Bv  the  general  rules  of  law  a  plaintiff  must  declare  against 
a  defendant  within  twelve  months  after  the  return  of  the  writ. 
J>iit  by  the  rules  of  the  court,  if  he  do  not  deliver  his  declara- 
tion within  two  terms,  the  defendant  may  sign  judgment  of 
non-pros.  Though,  unless  he  takes  such  advantage  of  the 
plaintiff's  neglect,  the  plaintiff  may  still  deliver  a  declaration 
within  the  year.  2  Term  Rep.  112:  3  Term  Rep.  123.  And 
a  plaintiff  shall  be  deemed  out  of  court  unless  he  declare 
wit  hin  one  vear  after  the  process  is  returnable.  Rale  H.  T.  1 832. 

Where  a  writ  is  returnable  on  the  last  return-day  of  one 
\,  m$  the  plaintiff,  who  is  not  bound  to  declare  de  bene  esse,  is 
under  no  compulsion  to  declare  before  the  essoign  day  of  the 
next  term ;  and  therefore  the  defendant  is  not  entitled  to  an 
imparlance.    Kent  v.  Yates,  (i  Taunton,  @6l- 

Where  the  court  on  demurrer  gives  leave  to  amend,  by 
stating  particularly  that  which  before  wTas  stated  too  gene- 
rall}^  plaintiff  may  add  new  counts,  though  more  than  two 
terms  have  elapsed  from  the  commencement  of  the  suit,  if 
they  contain  no  ?iew  cause  of  action.  Brown  v.  Crump, 
6  Taunton,  300. 

The  defendant  cannot  sign  a  non-pros,  unless  he  enter  his 
appearance  within  the  term  in  which  the  writ  is  returnable. 
Hardw.  138:  2  Term  Rrp.  71<h  To  prevent  a  non-pros  being 
signed,  the  plaint  iff  may  get  a  side-bar  rule,  if  the  defendant  is 
not  in  custody  ,  the  last  day  of  the  second  term,  for  time  to 
declare,  until  the  first  day  of  the  next  term  ;  and  he  may  have 
as  many  rules  as  he  likes,  from  term  to  term,  but  there  must  be 
two  in  a  term,  viz.  one  from  the  first  day  of  the  term  to  the  last 
day,  and  the  other  from  the  last  day  to  the  first  day  of  the  next 
term.  But  the  defendant  may,  if  he  thinks  proper,  move  the 
<         that  the  last  rule  may  he  peremptory.     Impey,  K.  B. 

The  delivery  of  a  declaration  against  a  prisoner,  though 
within  two  terms,  is  a  nullity  if  there  were  no  bill  filed  before, 
and  he  is  entitled  to  his  discharge  under  the  rule  of  court. 
Nan: ell  v.  Bingham,  4  East's  Rep.  l6. 

In  all  notices  of  declarations,  care  is  to  be  taken  that  the 
je  he  properly  named,  as  well  as  the  court  in  which  the 
suit  is  instituted  ;  and  in  notices  of  declaration,  the  nature  of 
the  action  is  to  be  expressed,  and  at  whose  suit  prosecuted,  and 
the  time  limited  to  plead  to  such  declaration,  R.  T.  1  G.  2. 
But  it  is  not  necessary  to  express  the  amount  of  damages. 
Rule  IT  7\  1832. 

>erving  notice  of  a  declaration  filed  together  with  the  writ 
at  the  same  time  is  irregular.  Steward f  v.  Lund,  1 2  East's 
Rep.  116. 

Of  entitling,  and  laying  the  day  and  place  in  declaration. — 
Many  niceties  formerly  occurred  as  to  entitling  the  declaration 
generally  (which  had  reference  to  the  first  day  of  term),  or 
specially  of  some  particular  day  after  the  cause  of  action  arose  ; 
but  now,  by  Rule  of  Michaelmas  Term,  2  and  3  IV.  4.  every 
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of  the  month  and  year  on  which  it  shall  be  filed  or  delivered' 
and  any  cause  of  action  may  in  general  be  given  in  evidence  of 
the  nature  specified  in  the  declaration,  which  occurs  before  the 
day  of  the  title. 

If  the  plaintiff  declares  on  a  note,  the  day  is  material,  and 
an  essential  part  of  the  agreement,  from  which  he  cannot 
vary ;  so  on  a  bond  or  other  writing ;  hut  in  the  case  of  a 
common  assumpsit,  the  day  is  alleged  only  for  form,  and 
therefore  the  defendant  cannot  confine  the  plaintiff  to  the  day 
alleged  in  the  declaration.  S(r.  2i.  Vide  Co*  tit.  £g#. 
Plowd.  Com.  24.  a. 

In  other  cases,  as  in  trespass,  assault,  battery,  &c,  the  day 
is  immaterial,  but  is  in  general  laid  after  the  cause  of  action 
accrued,  and  before  the  time  of  which  the  declaration  is 
entitled. 

In  local  actions,  where  possession  of  land  is  to  be  recovered, 
or  damages  for  an  actual  trespass,  or  for  waste,  &c,  affecting 
land,  the  plaintiff  must  lay  his  declaration,  or  declare  his  injury 
to  have  happened  in  the  very  county  and  place  where  it  really 
did  happen;  but  in  transitory  actions,  for  injuries  that  might 
have  happened  any  where,  as  debt,  detinue,  slander,  and  the 
like,  the  plaintiff  may  declare  in  what  county  he  pleases,  and 
then  the  trial  must  be  had  in  that  county  in  which  the  decla- 
ration is  laid.    3  Comm.  294-.    See  tits.  Action,  Venue. 

In  a  qui-tam  action,  if  the  declaration  do  not  on  the  record 
appear  to  be  filed  within  a  year  of  the  writ,  it  is  necessary  to 
connect  it  with  the  writ  by  evidence  of  the  time  when  the 
declaration  was  filed j  and  stating  the  writ  to  be  continued  on 
the  roll  down  to  that  time.  In  C,  P.  the  placitnm  being  always 
intituled  of  the  term  in  or  after  which  the  trial  takes  place,  it 
furnishes  no  evidence  of  the  date  of  the  declaration.  Thistle* 
wood  v.  Cracraft,  6  Taunton,  141* 

In  action  of  \lebt  upon  a  bond,  the  plaintiff  in  his  declara- 
tion must  formally  allege  a  place  where  the  bond  was  made, 
because  the  jury  should  come  from  that  place;  and  if  this  be 
omitted,  the  declaration  was  ill.  Dyer,  15,  39:  iNekjfljr, 
619.  But  as  the  jury  are  no  longer  required  to  come  from 
the  neighbourhood,  the  precise  place  is  not  material ;  and  it  is 
sufficient  to  state  any  place  in  the  county  as  a  venue,  or  even 
to  state  the  bond  as  made  in  the  county  generally. 

It  is  good  to  lay  large  and  sufficient  damages  in  declara- 
tions :  and  damages  shall  not  he  given  for  that  which  is  nok 
contained  in  the  declaration,  and  only  for  what  is  materially 
alleged.    10  Rep.  115:  1  Lil  Abr.  381. 

Of  joinder  of  counts.— A  declaration  in  assumpsit,  con- 
taining counts  against  the  husband,  and  wife  as  administratrix, 
upon  promises  by  the  intestate  ;  and  a  count  upon  promises  by 
the  husband,  and  wife  as  administratrix,  for  use  and  occupa- 
tion after  the  tleath  of  the  intestate,  held  bad  on  general 
demurrer  for  misjoinder.  3  B.  $  A.  101.  See  on  this  subject, 
1  C /titty  on  Pleading. 

A  declaration  otherwise  in  the  form  of  debt,  but  with  counts 
for  work  and  labour,  stating  defendant  to  he  indebted  to  plain- 
tiff, and  that  being  indebted,  he  undertook  and  promised  to  pay 
upon  request,  whereby  au  action,  &c,  is  bad  on  demurrer  for 
misjoinder  of  debt  and  assumpsit.    3  B.  §  A.  208. 

Defective  declaration. — Where  a  declaration  is  defective,  11 
is  aided  by  the  statutes  of  amendments  and  jeofails  when  on 
record ;  but  this  was  heretofore  allowed  only  in  matters  of 
form,  not  of  substance,  unless  the  justice  of  the  case  retired 
it.  2  Barnard,  K.  B.  153:  2  Sir.  1162,  1202:  1  WfclW* 
Say.  Rep.  150.  294  :  2  Burr.  1098.  But  by  the  hhcrahty  ot 
modern  practice,  amendments  have  been  allowed  even  in 
mutters  of  substance,  not  only  while  the  proceedings  were  on 
paper,  but  even  in  some  cases  when  on  record.  See  7  1 
132.  447.  (d.)  698:  2  Sir.  S90:  Filzgib.  J  93:  1  Barnard, 
408.  418:  2  Saund.  402:  1  East,  3/2.  Whilst  the  proceed- 
ings are  in  paper  the  amendment  is  at  common  law,  and  no 
within  any  of  the  statutes  of  amendments  which  relate  only 
to  proceedings  on  record.  1  Salk.  47 :  3  Salt  31.  And  there 
is  no  difference  as  to  the  doctrine  of  amending  at  common  law, 
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between  civil  and  criminal  cases.  1  Salk.  51:2  Lord  Raym. 
1068!  (i  Mod.  285.  S.  C:  nor  between  penal  and  other 
actions,  1  Stra.  137:  2  Str.  1227 :  1  WUs.  256:  1  7i«rr. 
*0£;  2  Burr.  1CK)8,  9:  5  Burr,  2833,  4:  6  X.  R.  173.  543: 
and  7  T.  72.  55.    See  tits.  Amendment,  Practice. 

Variance— A  party  after  setting  out  a  deed  on  oyer,  and  ! 
demurring,  cannot  avail  himself  of  a  variance  in  an  immaterial  j 
part.     I  B.  $  C\  ,3/jS.    See  as  to  variances  tit.  Pleas, 

(7th  ed.) 

On  pJ////?^  declarations,  copies  thereof  are  served  on  the  \ 
defendants  or  their  attorney,  &c.  And  by  an  order  of  all  the 
judges  (1^  IV.  x.)  the  plaintiff's  attorney  is  not  obliged  to  de-  | 
liver  the  defendant's  attorney  the  original  declaration ;  but 
instead  of  it  is  to  deliver  a  true  copy  of  the  declaration;  upon 
delivery  or  tender  whereof,  the  defendant's  attorney  shall  pav 
for  such  copy  after  the  rate  of  4d.  per  sheet,  &c. ;  and  if  anv 
person  refuse  to  pay  for  the  copy  tendered,  the  said  copy  is  to 
be  left  in  the  office,  with  the  cleric  that  keeps  the  files  of  decla- 
rations, and  thereupon  the  plaintiff's  attorney  giving  rule  to 
plead,  may,  for  want  of  a  plea,  sign  judgment ;  and  before  any 
plea  shall  be  received,  the  defendant's  attorney  is  to  pav  for 
the  copy  of  the  declaration. 

If  the  declaration  be  filed,  and  notice  thereof  given  to  the 
defendant  or  his  attorney,  it  is  deemed  to  be  a  good  declara- 
tion from  the  time  of  such  notice  only  ;  and  therefore  a  rule  to 
plead  in  such  case,  given  before  notice  of  declaration,  is  irre- 
gular; vet,  where  the  declaration  in  the  King's  Bench  was 
filed  on  the  last  day  of  the  second  term  after  the  return  of  the 
writ,  but  the  notice  was  not  given  till  a  little  before  the  essoin 
day  of  the  following  term,  this  was  holden  to  be  well  enough,  I 
the  master  certifying  it  to  be  the  practice.  The  defendant 
must  formerly  have  received  and  paid  for  a  copy  of  the  decla- 
ration, whether  it  was  delivered  or  left  in  the  office,  before  he 
could  have  been  admitted  to  plead ;  and  if  he  neglected  to  do 
so,  the  plaintiff's  attorney  might  have  refused  to  accept  his 
plea,  and  sign  judgment.  But  now,  though  a  copy  of  the 
declaration  must  be  paid  for,  on  taking  it  out  of  the  office 
when  filed,  yet  the  defendant's  attorney,  we  have  seen,  is  not 
bound  to  pay  for  it  when  delivered  to  him. 

DECLARATOR,  is  an  action,  whereby  we  pray  something 
to  be  declared  in  our  favour.     Scotch  Diet. 

DECLARATOR  OF  PROPERTY,  is  when  the  corn- 
plainer,  narrating  his  right  to  lands,  desires  he  should  be  de- 
clared sole  proprietor,  and  all  others  discharged  to  molest  him 
anv  wav.    Scotch  Diet. 

DECLARATOR  OF  REDEMPTION,  is  when,  after  a 
process  before  the  lords  against  the  wadsetter,  who  refuses  to 
renounce  after  the  order  of  redemption  is  used,  the  lords  force 
him  to  renounce,  and  by  a  decreet  declare  the  lands  redeemed. 
Scotch  Diet. 

DECLARATORY  ACTION'S,  arc  those  wherein  the  right 
of  the  pursuer  is  craved  to  be  declared :  but  nothing  claimed  to 
be  done  by  the  defender.    Scotch  Diet. 

DECKEL,  The  judgment  of  a  court  of  equity  on  any  bill 
preferred.    See  tit.  Chancery. 

A  decree  in  Chancery  is  of  the  like  nature  with  a  judgment 
at  common  law.     Chan.  Rep.  234. 

Several  questions  and  disputes  were  heretofore  warmly  agi- 
tated, as  to  the  authority  of  the  master  of  the  rolls  to  hear 
and  determine  causes ;  and  as  to  his  general  power  in  the 
Court  of  Chancery:  to  quiet  which,  it  was  declared  by  stat, 
3  G.  2.  c  30.  that  all  orders  and  decrees  by  him  made,  except 
such  as  by  the  course  of  the  court  were  appropriated  to  the 
great  seal  alone,  should  be  deemed  to  be  valid,  subject  never- 
theless to  be  discharged  or  allowed  by  the  lord  chancellor,  and 
so  as  they  shall  not  be  enrolled  till  the  same  are  signed  by  his 
lordship. 

If  cither  party  to  the  suit  thinks  himself  aggrieved  by  a 
decree,  he  may  petition  the  chancellor  for  a  re-hearing,  whether 
it  was  heard  before  the  chancellor  himself,  or  any  of  the 
judges  sitting  for  him,  or  before  the  master  of  the  rolls.  For 
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in  all  cases  it  is  the  chancellor's  decree,  and  must  be  signed  by 
him  before  it  is  enrolled  ;  which  is  done  of  course,  unless  a 
re-hearing  be  desired.  Every  petition  for  a  re-hearing  must 
be  signed  by  two  counsel,  usually  such  as  have  been  concerned 
in  the  cause,  certifying  that  they  apprehend  the  cause  18 
proper  to  be  re-heard.  And  upon  the  re-hearing,  all  the  evi- 
dence taken  in  the  cause,  whether  read  before  or  not,  is  then 
admitted  to  be  read,  because  it  is  the  decree  of  the  chancellor 
himself,  who  only  sits  to  hear  reasons  why  it  should  not  be 
enrolled  and  perfected,  at  which  time  all  omissions  of  either 

evidence  or  argument  may  be  supplied.    Giib.  Rep.  151,  2.  

But  after  the  decree  is  once  signed  and  enrolled,  it  cannot  be 
re-heard  or  rectified  but  by  bill  of  review,  or  by  appeal  to  the 
Llouse  of  Lords. 

A  bill  of  review  may  he  had  upon  apparent  error  in  judgment 
appearing  upon  the  face  of  the  decree;  or  by  special  leave  of 
the  court,  upon  oath  made,  of  the  discovery  of  new  matter  or 
evidence,  which  could  not  possibly  be  had  or  used  at  the  time 
when  the  decree  passed.  But  no  new  evidence  or  matter  then 
in  the  knowledge  of  the  parties,  and  which  might  have  been 
used  before,  shall  be  a  sufficient  ground  for  a  bill  of  review. 
3  Comm.  4-5 4.  See  farther  this  Diet.  tit.  Chancery  ;  and  Vint 
tit.  Decree. 

DECREET  COGNITIOXIS  CAUSA,  is  when  the  appa- 
rent heir  is  called  to  hear  the  debt  constitute,  it  not  being 
already  clearly  constitute  by  writ;  and  the  appearing  heir 
renounces,  being  charged  to  enter  heir.    Scotch  Diet. 

Decreet  cognition  is  causa,  against  executors,  is  when 
the  nearest  of  kin  are  pursued  by  the  executor  creditor,  who 
hath  no  writ  to  instruct  his  debt  to  hear  the  debt  constitute. 
Scotch  Diet. 

DECREET  OF  COMPRISING,  is  when  at  the  day 
appointed  in  the  letters,  the  debitor  being  called,  the  messenger 
offers  him  his  lands  for  the  money ;  which  if  he  have  not 
ready,  the  inquest  declares  the  lands  to  belong  to  the  creditor 
for  his  pavment.    Scotch  Diet. 

DECREET  OF  EXONERATION,  is  a  decreet  of  the 
commissars  against  the  creditors,  or  nearest  of  kin ;  wherein 
it  is  proven,  that  the  executor  hath  executed  the  whole  tes- 
tament, and  that  all  is  exhausted  by  lawful  sentences.  Scotch 
Diet. 

DECREET  OF  LOCALITY,  is  a  decreet  modifying  a 
stipend  for  a  minister,  dividing  and  proportioning  the  same 
among  the  heretors.    Scoff//  Diet. 

%  DECREET  OF  MODIFICATION,  is  that  which  modi- 
fies a  stipend  to  a  minister,  but  doth  not  divide  and  proportion 
it  among  the  heretors.    Scotch  Diet. 

DECREET  OF  VALUATION,  is  a  sentence  of  the  lords 
(who  are  now  in  the  place  of  the  commission)  determining  the 
extent  and  value  of  teinds.    Scotch  Diet. 

DECRETALS,  deer  dales A  volume  of  the  canon  law, 
so  called  as  containing  the  decrees  of  sundry  popes;  or  adigot 
of  the  canons  of  all  the  councils  that  pertained  to  one  matter 
under  one  head.    See  tit.  Canon  Law. 

DECURIARE.  To  bring  int  oorder.  Man.  Aug.  torn.  p.  24:3. 
DEDHANA,   ded-bane,   Sax,^}     An  actual  homicide,  or 
manslaughter.    Leg.  H.  1.  c.  85. 

DEI) I  QI  have  given]]'  This  word  amounts  to  a  warranty 
in  law,  as  if  it  be  said  in  a  deed  or  conveyance,  that  A.  13.  hath 
given,  $c.  to  C.  D.,  it  is  a  warranty  to  him  and  his  heirs.  Co. 
Lit.  .304.  Also  dedi  imports  a  power  of  giving  any  thing, 
Hob.  1 2.    See  tits.  Conveyance,  Deed. 

DEDICATION-DAY,  Festom  Dedicationis.-)  The  feast  of 
dedication  of  churches,  or  rather  the  feast-day  of  the  saint  and 
patron  of  a  church,  which  was  celebrated  not  only  by  the  in- 
habitants of  the  place,  but  by  those  of  all  tbe  neighbouring 
villages,  who  usuallv  came  thither;  and  such  assemblies  were 
allowed  as  lawful :  it  was  usual  for  the  people  to  feast  and 
drink  on  these  days ;  and  in  many  parts  of  England  they  still 
meet  every  year  in  villages  for  this  purpose,  which  days  are 
called  J  easts  or  wakes*  CoiveL 
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DEDIMUS  POTESTATEM,  A  writ  or  commission 
given  to  one  or  more  private  persons,  for  the  speeding  some 
act  appertaining  to  a  judge,  or  some  court  :  and  it  is  granted 
most  commonly  upon  suggestion,  that  the  party  who  is  to  do 
something  before  a  judge,  or  in  court,  is  so  weak  that  he  cannot 
travel:  as  where  a  person  lives  in  the  country,  to  take  an 
answer  in  Chancery,  to  examine  witnesses  in  a  cause  depending 
in  that  court,  to  levy  a  fine  in  the  Common  Pleas,  &c.  On 
renewing  the  commission  of  the  peace,  there  cometh  a  writ  of 
dedimus  pot  csia  tern  out  of  Chancery,  directed  to  some  ancient 
justice  to  take  the  oath  of  him,  whicli  is  newly  inserted.  See 
tit.  Justices  of  Peace. 

Dedimus^Potestatem  de  Attorxato  faciendo.  As 
the  words  of  writs  do  command  the  defendant  to  appear,  &c, 
anciently  the  judges  would  not  suffer  the  parties  to  make  attor- 
nies  in  any  action  or  suit  without  the  king's  Writ  of  dedimus 
foteMatenu  to  receive  their  attornies;  but  now,  by  statutes,  the 
plaintiff  or  defendant  may  make  attornies  in  suits  without  such 
writs.    Nat.  Br.  55,  56.    See  tit.  Attornies. 

DEED, 

Factum.]  An  instrument  in  parchment,  or  paper,  hut 
chiefly  in  parchment,  comprehending  a  contract  or  bargain 
between  party  and  party;  or  an  agreement  of  the  parties 
thereto,  for  the  matters  therein  contained :  and  it  consists  of 
three  principal  points,  writing,  sealing,  and  delivery;  writing, 
to  express  the  contents  ;  sealing,  to  testify  the  consent  of  the 
parties ;  and  delivery,  to  make  it  binding  and  perfect.  Terms 
de  la  Ley, 

L  What  a  Deed  is. 
II.  The  Requisites  to  make  a  good  Deed* 
J 1 1.  How  a  Deed  may  be  avoided. 
IV.  Of  (he  inrolliug,  exposition,  and  pleading  of  Deeds. 

I.  What  a  Deed  is.^A  deed  is  a  writing  sealed  and  deli- 
vered by  the  parties.  1  Inst.  171*  It  is  sometimes  called  a 
charter?  chart  a,  from  its  materials ;  hut  most  usually,  when 
applied  to  the  transaction  of  private  subjects,  it  is  called  a  deed, 
in  Latin  factum,  because  it  is  the  most  solemn  and  authentic 
act  that  a  man  can  possibly  perform  with  relation  to  the  dis- 
posal of  his  property ;  and  therefore  a  man  shall  always  be 
estopped  by  his  own  deed,  or  not  permitted  to  aver  or  prove 
anv  thing  in  contradiction  to  what  he  has  once  so  solemnly  and 
deliberateiv  avowed.  Plotrd.  -KM*.  If  a  deed  be  made  by 
more  parties  than  one,  there  ought  to  be  regularly  as  many 
copies  of  it  as  there  are  parties,  and  each  should  be  cut  or 
indented  (formerly  in  acute  angles,  vistar  denlium,  like  the 
teeth  of  a  saw,  but  at  present  in  a  waving  line)  on  the  top  or 
sides  to  tally,  or  correspond  with  eaeli  other  ;  which  deed  so 
made  is  called  an  indenture.  Formerly  when  deeds  were  more 
concise  than  at  present,  it  was  usual  to  write  both  parts  on  the 
same  piece  of  parchment,  beginning  at  the  middle,  and  con- 
tinuing to  the  contrary  ends,  with  some  word  or  letters  of  the 
alphabet  written  between  them,  through  which  the  parchment 
was  cut  either  in  a  straight  or  indented  line,  in  such  a  manner 
as  to  leave  half  the  word  on  one  part,  and  half  on  the  other. 
Deeds  thus  made  were  denominated  syngrapha  by  the  canon- 
ists, and  with  us  chirographa,  or  hand- writings j  Mirror,  c.  2. 
§  27 ;  the  word  cirographum  or  cyrographum  being  usually 
that  which  is  divided  in  making  the  indentures  of  a  fine.  See 
tit.  Chirograph.  But  at  length  indenting  only  has  come  into 
use,  without  coming  through  any  letters  at  all ;  and  it  seems  at 
present  to  serve  for  little  other  purpose  than  to  give  name  to 
the  species  of  the  deed.  See  farther,  1  Inst.  22$.  *n 
When  the  several  parts  of  an  indenture  are  interchangeably 
executed  by  the  several  parties,  that  part  or  copy  which  is  exe- 
cuted by  the  grantor  is  usually  called  the  original 3  and  the  rest 
are  counterparts  ;  though  of  late  it  is  most  frequent  for  all  the 
parties  to  execute  every  part,  which  renders  them  all  originals. 
A  deed  made  by  one  party  only  is  not  indented,  but  polled  or 


DEED,  I.  II. 

shaved  quite  even,  and  therefore  called  a  deed- poll,  or  a  single 
deed.    Lit 371,2. 

A  deed-poll  is  said  to  be  a  deed  testifying  that  only  one  of 
the  parties  to  the  agreement  hath  put  his  seal  to  the  same, 
where  such  party  is  the  principal  or  only  person,  whose  consent 
or  act  i*  necessary  to  the  deed :  and  it  is  therefore  a  plain  deed, 
without  indenting,  and  is  used  when  the  vendor,  for  example, 
only  seals,  and  there  is  no  need  of  the  vendee's  sealing  a 
counterpart,  because  the  nature  of  the  contract  is  such  as  to 
require  no  covenant  from  the  vendee,  &e.    Co.  Lit.  55. 

The  several  parts  of  deeds  by  indenture  are  belonging  to  the 
feoffor,  grantor,  or  lessor,  who  have  one;  the  feoffee,  grantee, 
or  lessee,  who  have  another ;  and  some  other  persons,  as 
trustees,  a  third,  &c. ;  and  the  deed-poll,  which  is  single,  and 
of  but  one  part,  is  delivered  to  the  feoftec,  or  grantee,  &c. 

All  the  parts  of  a  deed  indented,  in  judgment  of  law,  make 
but  one  entire  deed  ;  but  every  part  is  of  as  great  force  as  all 
the  parts  together,  and  they  arc  esteemed  the  mutual  acts  of 
either  party,  who  may  be  bound  by  either  part  of  the  same, 
and  the  words  of  the  indenture  arc  the  words  of  either  party, 
&c.  But  a  deed-poll  is  the  sole  deed  of  him  that  makes  it, 
and  the  words  thereof  shall  be  said  to  he  his  words,  and  bind 
him  only.    Flotvd.  134.  421 :  Lit.  §  370. 

A  letter,  or  power  of  attorney,  for  the  transferring  govern- 
ment stocks,  containing  the  usual  covenants,  to  conlirm  with 
the  Bank,  whatever  should  be  done  by  the  attorney  after  the 
decease  of  the  party  giving  it,  is  a  deed  within  the  stat. 
2  G.  2.  c.  25.  making  it  a  capital  offence  to  forge  a  deed. 
R.  v.  Fauntlcroy,  2  Ring.  413:  1  R.  $  M.  52:  I  Can  $  P. 
421. 

II.  The  Requisites  to  make  a  good  Deed.—  l.  The  first  re- 
quisite of  a  deed  i^,  that  there  be  persons  able  to  contract  and 
he  contracted  with,  for  the  purposes  intended  by  the  deed; 
and  also  a  thing,  or  subject-matter  to  he  contracted  far ;  all 
which  must  be  expressed  by  sufficient  names.  Co.  Lit  35. 
So  as  in  every  grant,  there  must  be  a  grantor,  a  grantee,  and  a 
thing  granted ;  in  every  lease,  a  lessor,  a  lessee,  and  a  thing 
demised. 

Some  persons  are  disabled  to  contract  by  common  law,  and 
some  by  statute;  some  absolutely,  and  some  secundum  quid 
only,  as  in  case  of  infants,  feme  coverts,  idiots,  persons  n<m 
comjws  mentis,  aliens,  tenants  in  tail,  ecclesiastical  persons,  and 
others  ;  some  of  which  may  not  make  any  deeds  or  estates  by 
them  at  all,  others  but  so  and  so  limited  and  qualified.  Stat* 
32  H.  8.  c.  28.    See  tit.  Leases. 

Disabilities  to  make  deeds,  &c.  are  chiefly  amongst  persons 
of  non-sane  memory,  infants,  aliens,  women  who  have  husbands, 
men  who  have  wives,  &c,  persons  born  deaf  and  dumb,  persons 
attaint  of  treason  or  felony,  or,  in  a  praemunire,  clerks  convict, 
tenant  in  tail,  ecclesiastical  persons,  as  bishops,  parsons,  and  the 
like,  with  respect  to  lands,  &c,  which  they  hold  as  such,  jomt- 
tenants,  tenants  in  com  moo,  coparceners,  disseisors,  dissei- 
sees, See.    See  these  several  tits. 

He  who  has  only  an  estate  for  his  own  or  another's  Me, 
or  a  lease  for  years  of  land,  may  give,  grant,  or  charge  it  at 
his  pleasure,  for  so  long  as  his  estate  lasts ;  and  it  will  be  good 
to  all  purposes,  and  against  all  persons  for  that  time. 

And  a  man  who  has  an  estate  in  land  to  him  and [tm i  WiW 
and  his  heirs,  may  make  what  estate  he  will  of  it,  and  this  will 
be  good  against  all  but  his  wife,  and  that  for  her  hie  only. 
7  Co.  12  :  Co.  Lit  42 :  Perk.  §  182. 

The  king,  for  the  greatness  of  his  person,  is  disabled  to  take 
by  deed  in  pais,  and,  therefore,  if  a  feoffment  be  made  to  him 
there,  and  livery  of  seisin  be  made  upon  it,  this  wilt  be  void; 
hut  he  is  to  take  by  matter  of  record,  which  is  of  an  higher 
nature  than  a  deed.    Fitz.  Fait  and  Feoffment,  21. 

Leases  made  to  the  kin-  bv  colleges,  deans  and  chapters,  or 
any  other  having  a  spiritual  or  ecclesiastical  living,  against  tw 
stat.  13  Elh.  are  restrained  by  the  same  att,  as  weii 

leases  made  to  common  persons.    5  Co.  14. 
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The  names  of  the  parties  to  deeds  serve  to  distinguish  per- 
sons, and  to  make  the  person  intended  certain ;  vet  mistakes 
in  this,  unless  they  be  very  gross,  will  not  hurt ;  nihil  facit 
error  nomims  cum  de  cor  pore  constat.  Buhl.  21,22:  2  Buht. 
30$,  303 :  Co.  Lit.  3 :  PerL  §  36. 

But  ii  the  name  of  baptism  or  surname  be  mistaken,  as  John 
for  Thomas,  &c.  this  is  d;mgciuus.  Moor,  407.  &97-  And  see 
2  Bulst,  70  :  Perk.  §  39. 

h  is  ulso  pnuknt  to  add  the  addition  of  each  party,  as  the 
place  of  residence,  with  his  or  her  degree,  profession,  ormytf&rff. 

There  are  many  descriptions  of  grantors  and  grantees  ;  as 
(1.)  Proper  names  of  baptism  and  surnames,  and  the  nanu  s  of 
corporations,  or  bodies  politic  or  corporate.  (2.)  Narrjoa i  «if 
dignities,  office,  and  the  like.  And  these  (of  both  sorts)  w£Q 
admit  a  description  made  good  by  reputation.  And  so  land 
will  pass  to  one,  by  the  name  of  a  son,  who  is  a  bastard;  so  to 
one  by  the  name  of  a  wife,  who  is  not  a  wife;  27  Ed.  $,  85, 
Bttlst.  3  ;  if  they  be  reputed  or  known  by  that  name.    Hob.  32. 

There  must  be  such  a  person  in  esse  at  the  time  of  the  deed 
made  as  is  named,  and  the  parties  must  be  able  to  give,  and 
capable  to  receive,  that  which  is  given  or  granted  by  the  deed. 
Plond.  345  :  Co.  Lit.  2,  3  :  PerL  43.  52. 

And  therefore  if  an  annuity  be  granted  to  the  right  heirs  of 
J.  S.,  he  being  then  living,  this  is  void  ;  for  there  is  none  such, 
nOT  can  be  whilst  he  lives.  PerL  §  52.  See  CVo.  Car.  22. 
_  If  a  man  gets  another  name  by  common  esteem  than  his 
right  name,  and  he  is  known  by  his  other  name,  his  deed  made 
by  this  other  name  may  be  good,  (j  Co.  36  :  Co.  Lit.  3  :  Perk 
§  41. 

The  mistake  is  less  dangerous  where  any  other  part  of  the 
deed,  or  some  other  addition,  shall  make  the  person  intended 
certain,  fif'o.  ;jf>:  ('■<>.  J j{.  :  /',,■/.-.£  in.  1  f  a  party  enter 
into  a  bond  by  a  wrong  Christian  name,  he  should  be  sued  by 
that  name.    3  Taunt.  504.    And  see  5  Barn.  Sf  A.  682. 

2.  The  deed  must  be  founded  upon  good  and  sufficient 
consideration.  Not  upon  an  usurious  contract  (stat.  13  Eliz. 
c.  8.)  ;  nor  upon  fraud  or  collusion,  either  to  deceive  pur- 
chasers bona  fide  {stat,  27  Eliz.  c.  4.);  or  just  and  lawful 
creditors  (stat.  13  Eliz.  c.  5.);  see  3  B.  $  AdoL  408;  any 
«  of  which  bad  considerations  will  vacate  the  deed,  and  subject 
such  persons  as  put  the  same  in  use  to  forfeitures,  and  often 
to  imprisonment.  A  deed  also,  or  other  grant,  made  without 
any  consideration,  is,  as  it  were,  of  no  effect ;  for  it  is  con- 
strued to  enure,  or  to  be  effectual  only  to  the  use  of  the  grantor 
himself.  Peri,  §  533.  The  consideration  may  be  either  a 
good  or  a  valuable  one.  See  farther  tit.  Consideration,  and 
JXiSt,  III. 

In  deeds,  the  consideration  is  a  principal  thing  to  give  them 
effect ;  and  the  foundation  of  deeds  ought  always  to  be  honest. 
That  a  deed  was  executed  upon  a  corrupt  agreement,  dehors 
the  deed,  may  be  averred  in  pleading.  See  Collins  v.  Blantern, 
2  Hits.  341.  Or  on  an  illegal  consideration.  Grevifle v.  Atkins, 
I)  Barn.  C.  Ul:2.  But  a  party  cannot  allege  his  own  fraud 
to  avoid  a  deed.    2  Bam.  #  A.  367. 

3.  The  deed  must  be  written  or  (as  is  the  case  at  present 
with  many  instruments,  such  as  bonds,  policies  of  insurance, 
&c.)  printed,  for  it  may  be  in  any  character  or  any  language, 
but  it  must  be  upon  paper  or  parchment;  for  if  it  be  written 
on  stone,  board,  linen,  Leather,  or  the  like,  it  is  no  deed.  Co. 
Lit.  229:  F.  N.  B.  122. 

All  the  matter  and  form  of  a  deed  must  be  written  before 
the  sealing  and  delivery  of  it ;  for  if  a  man  seals  and  delivers 
an  empty  piece  of  parchment  or  paper,  although  he  therewithal 
gives  commandment  that  an  obligation  or  other  matter  shall  be 
written  in  it,  which  is  done  accordinglv,  vet  this  will  not  make 
it  a  good  deed.  Co.  Lit.  171:  Perk.  §  118,  11  g.  See  Moor, 
28:  II et ley,  136,  137* 

A  deed  may  be  written  in  any  hand,  as  in  text,  court,  or 
Roman  hand;  or  in  any  language,  as  in  Latin  or  French,  and 
is  as  good  as  a  deed  written  in  English,  and  in  a  secretary 
hand.    2  Co,  3.    It  has  been  decided  that  a  promissory  note 


may  be  indorsed  in  pencil ;  5  P»r».  $  C.  234 ;  and  it  would 
seem  a  deed  might  U>  ™  written. 

It  mny  be  written  either  in  a  piece  of  loose  paper  or  parch- 
ment, or  in  a  paper  or  parchment  sewed  in  a  book.  Bro.  Obliff. 
67  :  Co,  Lil.  137, 139,  fr 

A  deed  must  also  have  the  regular  damps  imposed  on  it  by 
the  several  statutes,  for  the  increase  of  the  public  revenue ; 
&he  it  cannot  be  given  in  evidence.    See  post%  7, 

1  '>j  inerly  many  conveyances  were  made  by  parol,  or  word  of 
nimrt.h  only,  without  writing;  but  this  giving  a  handle  to  a 
variety  of  frauds,  the  stat.  2<J  Car.  2.  c.  3.  enacts  that  no  lease, 
estate;  or  interest,  in  lands,  tenements,  or  hereditaments,  made 
by  Civery  of  seisin,  or  by  parol  only  (except  leases  not  exceed- 
ing t'nree  years  from  the  making,  and  whereupon  the  reserved 
rent  is  at  least  two- thirds  of  the  real  value)  shall  be  looked 
upon  as  of  greater  force  than  a  lease  or  estate  at  will;  nor 
shall  any  assignment,  grant,  or  surrender  of  any  interest  in 
any  freehold  hereditaments  be  valid,  unless  in  both  cases  the 
same  be  put  in  writing,  and  signed  by  the  party  granting,  or 
his  agent,  lawfully  authorised  in  writing.    See  tit.  Frauds. 

4.  The  matter  written  must  be  legally  and  orderly  set  forth  ; 
that  is,  there  must  be  words  sufficient  to  specify  the  agree- 
ment, and  bind  the  parties;  which  sufficiency  must  be  left  to 
the  courts  of  Jaw  to  determine.  Co,  Lit,  225.  For  it  is  not 
absolutely  necessary  in  law,  to  have  all  the  formal  parts  that 
are  usually  drawn  out  in  deeds,  so  as  there  be  sufficient  words 
to  declare  clearly  and  legally  the  party's  meaning-  But,  as 
these  formal  and  orderly  parts  are  calculated  to  convey  that 
meaning  in  the  clearest,  distinctest,  and  most  effectual  manner, 
and  have  been  well  considered  and  settled  by  the  wisdom  of 
successive  ages,  it  is  prudent  not  to  depart  from  them  without 
good  reason  or  urgent  necessity ;  therefore  they  shall  be  re- 
capitulated in  their  usual  order.    See  1  Inst,  6, 

It  may  in  the  first  place  be  generally  observed  with  regard 
to  the  words  requisite  in  a  deed,  that  they  depend  upon  the 
estate  intended  to  be  conveyed.  If  a  man  would  purchase 
lands  or  tenements  in  fee-simple,  it  behoves  him  to  have  these 
words  in  his  purchase,  To  have  and  to  hold  to  him  ami  to  his 
heirs;  for  these  words,  his  heirs  {only),  make  the  estate  of 
inheritance,  in  all  feoffments  and  grants.  But  this  is  to  be 
understood  of  natural  bodies :  for  if  lands  he  given  to  a  sole 
body  politic  or  corporate  (as  to  a  bishop,  parson,  vicar,  master 
of  an  hospital,  &c.)  there,  to  give  him  an  estate  of  inheritance 
in  his  politic  or  corporate  capacity,  he  must  use  these  words, 
To  have  and  to  hold  to  him  and  his  successors.    Co,  Lit.  8,  &c. 

If  an  estate  tail  is  intended  to  be  created,  the  words  must 
be,  To  have  and  to  hold  to  him  and  to  the  heirs  of  his  hodu 
See  tit.  Fee.  ' 

The  insertion  of  the  word  heirs  or  successors,  as  the  case  re- 
quires, is  therefore  absolutely  necessary  in  conveyances  of 
estates  of  inheritance ;  for  if  a  man  purchase  lands  by  these 
words,  To  have  and  to  hold  to  him  for  ever,  he  has  but  an 
estate  for  term  of  life.    See  Co.  Lit.  8.  b.  $c. 

A  deed  or  conveyance  cannot  operate  as  an  exchange  without 
the  word  "  exchange."  Eton  Coll.  v.  Wicklijfe,  Bp.  3  Wits. 
458.  485. 

The  words  "equally  to  be  divided,"  in  a  deed  of  uses,  make 
a  tenancy  in  common.    1  Wils.  341, 

A  deed  of  release,  containing  the  words  "all  lands,  ccc.  used, 
occupied,  and  enjoyed,  or  deemed,  taken,  or  accepted,  as  part 
thereof/'  will  pass  leasehold  lands,  which  answer  that  descrip- 
tion as  well  as  freehold,  especially  against  the  releasor.  1  // 
Black.  25. 

We  may  now  proceed  more  particularly  to  observe  on  the 
formal  and  orderly  parts  of  a  deed. 

The  premises  are  used  to  set  forth  the  number  and  names 
of  the  parties,  with  their  additions  or  titles.  They  also  con- 
tain the  recital,  if  any,  of  such  deeds,  agreements,  or  matters 
of  fact,  as  are  necessary  to  explain  the  reasons  upon  which  the 
present  transaction  is  founded ;  and  herein  also  is  set  down  the 
consideration  upon  which  the  deed  is  made.    And  then  follows 

2  z  % 


the  certainty  of  the  gio^tor.  grantee,  and  thing  granted.  See 
tit*  Premises* 

Next  come  the  Habendum  and  Tenendum.  Tbo  office  of 
the  habendum  is  properly  to  determine  what  estate  or  intere>t 
is  granted  by  the  deed,  though  this  may  be  performed,  and 
sometimes  is  performed,  in  the  premises;  in  which  case  the 
habendum  may  lessen,  enlarge,  explain,  or  qualify,  but  not 
totally  contradict,  or  be  repugnant  to  the  estate  granted  in 
the  premises.  As  if  a  grant  be  "  to  A.  and  the  heirs  of  his 
body "  in  the  premises,  habendum  "  to  him  and  bis  heirs  for 
ever,"  or  vice  versa,  here  A.  has  an  estate  tail,  and  a  fee-simple 
expectant  thereon.  Co.  Lit.  21  :  2  Roll.  Rep.  Cm 
Jac.  I5n tj,  had  it  been  in  the  premises,  "to  him  and  bis 

heirs,"  habendum  (t  to  him  for  life,"  the  habendum  would  be 
utterly  void  ;  2  Rep*  23:  8  Rep.  56;  for  an  estate  of  inherit- 
ance is  vested  in  him  before  the  habendum  comes,  and  shall 
not  afterwards  be  taken  away,  or  devested,  by  it.  See  tit. 
Habendum,  The  tenendum,  "and  to  hold,"  is  now  of  very 
little  use,  and  is  only  kept  in  by  custom.  It  was  sometimes 
formerly  used  to  signify  the  tenure  by  wliich  the  estate  granted 
was  to  be  hoi  den,  viz.  "tenendum  per  servitinm  mil  it  are,  in  bur- 
gogio,  in  liberie  socagio,"  &c.  But,  all  these  being  now  re- 
duced to  free  and  common  socage,  the  tenure  is  never  specified. 
Before  the  stat  of  quia  emp/ores,  18  Ed.  1.  si.  1.  it  was  also 
sometimes  used  to  denote  the  lord  of  whom  the  land  should  be 
holden  ;  but  that  statute  directing  all  future  purchasers  to  hold 
not  of  the  immediate  grantor,  but  of  the  chief  lord  of  the  fee, 
tli is  use  of  the  tenendum  hath  been  also  antiquated ;  though 
for  a  long  time  after  we  find  it  mentioned  in  ancient  charters, 
that  the  tenements  shall  be  holden 3  de  capitalibus  dominis 
feodi,  but  as  this  expressed  nothing  more  than  the  statute  had 
already  provided  for,  it  gradually  grew  out  of  use.  See  tit. 
Tenure* 

Next  follow  the  terms  of  stipulation,  if  any,  upon  which  the 
grant  is  made  :  the  first  of  which  is  the  reddendum,  or  reser- 
vation, whereby  the  grantor  doth  create  or  reserve  some  new 
thing  to  himself  out  of  what  he  had  before  granted.  As  "ren- 
dering therefore  yearly  the  sum  of  ten  shillings,  or  a  pepper- 
corn, or  two  days'  ploughing,  or  the  like."  Under  the  pure 
feodal  system,  this  render,  reditu*,  return,  or  rent,  consisted  in 
chivalry,  principally  of  military  services;  in  villenage,  of  the 
most  slavish  offices ;  and  in  socage  it  usually  consists  of  money, 
though  it  may  still  consist  of  services,  or  of  any  other  certain 
profit.  To  make  a  reddendum  good,  if  it  be  of  any  thing  newly 
created  by  the  deed,  the  reservation  must  be  to  the  grantors,  or 
some,  or  one  of  them,  and  not  to  any  stranger  to  the  deed. 
Plwvd.  IS:  8  Rep.  ?],  But  if  it  be  of  ancient  services,  or  the 
like,  annexed  to  the  land,  then  the  reservation  may  be  to  the 
lord  of  the  fee.    See  Reddendum. 

Another  of  the  terms  upon  which  a  grant  may  be  made  is  a 
Condition  ;  as  to  which  see  fully  title  Condition. 

Next  may  follow  the  clause  of  warranty. 

This  was  anciently  inserted  in  deeds  to  secure  the  estate  to 
the  grantee  and  his  heirs,  &c,  and  was  a  covenant,  real,  annexed 
to  the  land  granted,  by  which  the  grantor  and  his  heirs  were 
bound  to  warrant  the  same  to  the  grantee  and  his  heirs,  and 
that  they  should  quietly  hold  and  enjoy  it ;  or  upon  voucher,  &c, 
the  grantor  should  yield  other  lands  to  the  value  of  what  should 
be  evicted.    See  farther,  title  Warranty. 

After  warranty  usually  follow  Covenants,  or  conventions ; 
which  are  clauses  of  agreement  contained  in  a  deed,  whereby 
either  party  may  stipulate  for  the  trutli  of  certain  facts,  or  may 
bind  himself  to  perform,  or  give,  something  to  the  other.  Thus 
the  grantor  may  covenant  that  he  hath  a  right  to  convey ;  or 
for  the  grantee's  quiet  enjoyment;  or  the  like;  the  grantee 
may  covenant  to  pay  his  rent,  or  keep  the  premises  in  repair, 
&e.  If  the  covenantor  covenants  for  himself  and  his  heirs,  it 
is  then  a  covenant  real,  and  descends  upon  the  heirs,  who  are 
bound  to  perform  it,  provided  they  have  assets  by  descent,  hut 
not  otherwise  ;  if  he  covenants  also  for  his  executors  and  ad- 
ministralors,  his  personal  assets,  as  well  as  his  real,  are  likewise 


pledged  for  the  performance  of  the  covenant;  which  mates 
such  covenant  a  better  security  than  any  warranty.  \\  ^  z\n 
in  some  respects  a  less  security,  and  therefore  more  beneficial 
to  the  grantor;  who  usually  covenants  only  for  the  acts  of 
himself,  and  his  ancestors,  whereas  a  general  warranty™ 
tended  to  all  mankind.  For  whit h  reasons  the  covenant  ks 
in  modern  practice  totally  superseded  the  other.  See  fully  tins 
Diet.  tits.  Assets 7  Covenant,  Assignment,  Heir. 

Lastly,  comes  the  Conclusion,  which  mentions  the  execution 
and  date  of  the  deed,  or  the  time  of  its  being  given  or  executed 
either  expressly,  or  by  reference  to  some  day  or  year  before- 
mentioned.  Not  but  a  deed  is  good,  although  it" mention  no 
date ;  or  hath  a  false  date,  or  even  if  it  hath  an  impossible 
date,  as  the  30th  of  February,  provided  the  reul  day  of  its  being 
dated  or  given,  that  is,  delivered,  can  be  proved.  Co.  Lit.  4*- 
lh/rry  28 — See  farther,  title  Date. 

When  there  is  a  sensible  date  to  a  deed,  the  word  date  means 
the  day  of  the  date  and  not  of  the  deliver  if  ;  but  if  there  be  no 
{late,  or  an  insensible  one,  the  wTord  date  may  be  construed 
delivery.    4      #  C.  90S. 

5.  A  fifth  requisite  for  making  a  good  deed  is  the  reading  of 
it.  This  is  necessary  wherever  any  of  the  parties  desire  it,  and 
if  it  be  not  done  on  his  request,  the  deed  is  void  as  to  him.  If 
he  canf  he  should  read  it  himself;  if  he  be  blind  or  illiterate, 
another  must  read  it  to  him.  If  it  be  read  falsely ,  it  will  be 
void  ;  at  least  for  so  much  as  is  misrecited  ;  unless  it  be  agreed 
by  collusion,  that  the  deed  shall  be  read  false,  on  purpose  to 
make  it  void ;  for  in  such  case  it  shall  bind  the  fraudulent 
party.    2  Rep.  3.  9 :  11  Rep.  27. 

(I  It  is  requisite  that  the  party  or  parties  whose  deed  it  is, 
should  seal,  and  now  in  most  cases  should  sign  it  also.  'I  he  use 
of  seals,  as  a  mark  of  authenticity  to  letters  and  other  lustra* 
ments  in  writing,  is  extremely  ancient*  We  read  of  it  among 
the  Jews  and  Persians  in  the  earliest  and  most  sacred  records  w 
history.  But  in  the  times  of  our  Saxon  ancestors,  they  were 
not  much  in  use  in  England.  The  method  of  the  Saxons  was 
for  such  as  could  write  to  subscribe  their  names,  and,  whether 
they  could  write  or  not,  to  affix  the  sign  of  the  cross;  which 
custom  our  illiterate  vulgar  do,  for  the  most  part,  to  this  day 
keep  up,  by  signing  a  cross  for  their  mark,  when  unable  to 
write  their  names.  In  like  manner,  the  Normans,  at  their  first 
settlement  in  France,  used  the  practice  of  sealing  only*  without 
writing  their  names  :  which  custom  continued  when  learning 
made  its  way  among  them,  though  the  reason  for  doing  it  had 
ceased  ;  and  hence  the  charter  of  Edward  the  Confessor  to 
Westminster  Abbey,  himself  being  brought  up  in  Normandy, 
was  witnessed  only  by  his  seal,  and  is  generally  thought  to  be 
the  oldest  sealed  charter  of  any  authenticity  in  England. 
Lamb.  Archeion,  51.  At  the  conquest,  the  Norman  Ms 
brought  over  into  this  kingdom  their  own  fashions;  ami  intro- 
duced waxen  seals  only,  instead  of  the  English  methods  of 
writing  their  names,  and  signing  with  the  sign  of  the  cross. 
Jngnlph.  And  in  the  reign  of  Edward  I.  every  freeman,  and 
even  such  of  the  more  substantial  villeins  as  were  fit  to  be  put 
upon  juries,  had  their  distinct  particular  seals-  Stat.  fr°fl* 
14  Ed.  1,  Coats  of  arms  were  not  introduced  into  seals,  nor 
indeed  into  any  other  use,  till  about  the  reign  of  Richard  I., 
who  brought  them  from  the  Croisade  in  the  Holy  Land, 

The  signing  is  of  great  use,  for  the  subscribing  witnesses  to 
the  deed  may  be  dead ;  when  proving  their  death,  and  the  hand- 
writing of  the  party  executing  the  deed,  will  be  sufficients 
establish  the  same.  If  a  writing  is  not  sealed,  it  cannot  be  a 
deed.  S  Inst.  169 :  5  Rep.  23.  See  farther,  2  Rep.  3 :  2  M> 
Abr.  28  :  12  Rep.  $0:  Hob.  9&  1* 
An  award,  though  under  seal,  is  not  a  deed,  unless  the  arbi- 
trator delivers  it  as  such,  and  therefore  if  only  delivered  as  an 
award  it  does  not  require  a  deed  stamp.  4  East,  584. 

If  two  make  a  deed,  and  one  of  them  seals  it  at  one  tinie  an^ 
the  other  at  another  time  ;  this  is  as  good  as  if  they  seaic 
together.  Lane,  32.  «  he 

Jf  A.  executes  a  deed  for  himself  and  his  partner,  ay 


authority  of  his  partner,  and  in  his  presence,  it  is  a  good  execu- 
tion though  only  sealed  once.     1  Term  Rep.  31 3. 

A  person  executing  a  deed  for  his  principal  under  a  power  of 
attorney,  should  sign  in  the  name  of  the  principal.  6  Term 
Hep.  176*.    See  2  East  Rep.  142.    Ry.  $  Moo,  229. 

rl  he  neglect  of  signing,  and  resting  only  upon  the  authen- 
ticity of  seals,  remained  very  long  among  us ;  for  it  was  held 
in  all  our  books  that  sealing  alone  was  sufficient  to  authenticate 
a  deed  :  and  hence  the  common  form  of  attesting  deeds,  t(  sealed 
and  delivered/'  notwithstanding  the  slat,  29  Car.  2.  c.3.  before 
mentioned,  revives  the  Saxon  custom,  and  expressly  directs  the 
signing i  in  all  grants  of  lands,  and  many  other  species  of  deeds  : 
in  whirl i  therefore  signing  seems  to  be  now  as  necessary  as  seal- 
ing, though  it  hath  been  sometimes  held  that  the  one  includes 
the  other,    3  Lev.  1  :  Stra.  764. 

By  stat.  54  G.  3.  c,  108.  to  amend  the  laws  respecting  the 
attestation  of  instruments  of  appointment  and  revocation  made 
in  exercise  of  certain  powers  in  deeds  or  wills,  after  reciting  that 
powers,  authorities,  and  trusts  are  in  many  cases  required  to  be 
executed  by  deeds  signed  by  or  under  the  hands  of  the  persons 
executing  or  consenting  thereto,  aud  it  has  been  the  ordinary 
practice  in  the  memorandum  of  attestation  of  deeds  to  express 
the  facts  of  scaling  and  delivering  only,  and  that  the  omission 
of  the  word  signed  in  such  attestation  might  atieet  titles  under 
such  deeds,  although  actually  signed  by  the  parties ;  it  is  en- 
acted, that  every  deed  or  instrument  then  already  made  with 
intent  to  execute  any  power,  &c,  shall  if  duly  signed,  &c.  he 
from  the  date  thereof  of  the  like  validity  as  if  a  memorandum 
of  signature  had  been  subjoined  by  the  attesting  witnesses. 

Since  the  passing  of  this  act  the  practice  has  been,  in  cases 
not  only  of  deeds  for  execution  of  powers,  but  generally  of  other 
deeds,  to  assert  in  the  memorandum  of  the  attestation  the 
words  "  signed,  sealed,  and  delivered /'  and  this  is  the  safest 
and  properest  way. 

7-  A  seventh  requisite  to  a  good  deed  is,  that  it  be  delivered 
by  the  party  himself  or  his  certain  attorney  :  which  therefore 
is  also  expressed  in  the  attestation,  "  sealed  and  delivered  "  A 
deed  takes  effect  only  from  this  tradition  or  delivery  j  for  if  the 
date  be  false  or  impossible,  the  delivery  ascertains  the  time  of  it. 
See  Styles  v.  Wardle,  4  Barn.  $  Cres*  And  if  another  person 
seals  the  deed,  yet  if  the  party  delivers  it  himself,  he  thereby 
adopts  the  sealing;  Perk,  §  130,-  and  by  a  parity  of  reason  the 
binning  also,  and  makes  them  both  his  own.  A  delivery  mav 
be  either  absolute,  that  is,  to  the  party  or  grantee  himself ;  or 
to  a  third  person,  to  hold  till  some  condition  he  performed  on 
the  part  of  the  grantee ;  in  which  last  case  it  is  not  delivered 
as  a  deed,  but  as  an  escrow  ;  that  is,  as  a  scrovvl  or  writing, 
which  is  not  to  take  effect  as  a  deed,  till  the  condition  be 
performed,  and  then  it  is  a  deed  to  all  intents  and  purposes. 
Co.  LiL  36, 

If  1  have  sealed  my  deed,  and  after  I  deliver  it  to  him  to 
whom  it  is  made,  or  to  some  other  by  his  appointment,  and  say 
nothing,  this  is  a  good  delivery. 

So  if  I  take  the  deed  in  my  hand,  and  use  these,  or  the  like 
words,  here  fa  Ire  him  ;  or,  litis  ivill  serve  ;  or,  /  deliver  this  as 
my  deed;  or,  I  deliver  him  you  ;  these  are  deliveries. 

So  if  I  make  a  deed  of  land  to  another,  and  being  upon  the 
land,  1  deliver  the  deed  to  him  in  the  name  of  seisin  of  the  land  ; 
this  is  a  gootl  delivery. 

So  if  the  deed  be  sealed,  or  lying  in  a  window,  or  on  a 
table,  and  I  use  these,  or  the  like  words,  There  he  is,  take  it  as 
my  deed  :  this  is  a  good  delivery,  and  perfects  the  deed  ;  for, 
as  a  deed  may  be  delivered  by  words  without  acts,  so  may  it 
also  be  delivered  by  acts  without  words.  J)  Co.  [37:  Dyer, 
167.  192  :  Co-  LiL  36.  49  :  35  Ass.  pi.  6.  Contra,  if  the  party 
to  whom  made  takes  it  without  any  act  done  purporting  to  be  a 
delivery.  But  where  parties  have  come  for  the  purpose,  and 
done  every  thing  but  delivery,  it  has  been  adjudged  a  good 
delivery.    Cro.  Eliz.  7  *  1  Leon.  140. 

Regularly  there  may  not  be  two  deliveries  of  a  deed ;  for 
where  the  lirst  doth  take  effect,  the  second  is  void  :  unless  it  be 


where  the  deed  is  delivered  to  a  stranger  as  an  escrow  /  or, 
when  a  deed,  good  at  first,  becomes  void  afterwards  ;  or,  a  feme 
covert  seals  a  deed,  and  after  being  sole,  delivers  it  again,  fire. 
PerL  seel.  154:  Co.  LU.  48:  5  Rep<  11 9. 

The  stat.  26"  G.  3.  c.  GO.  §  17.  avoids  a  bill  of  sale  of  a  regis- 
tered ship,  which  does  not  truly  and  accurately  recite  the  cer- 
tificate of  registry,  Where  parties  by  mistake  mis- recited  in  a 
bill  of  sale  the  certificate  of  registry,  by  stating  Guernsey  as  the 
port  where  the  certificate  was  granted  instead  of  Wevuiouth, 
which  mistake  was  rectified  when  discovered,  by  consent  of  all 
parties,  and  the  deed  deliveredd  e  novo,  the  Court  of  K.  B.  held 
that  no  new  stamp  was  necessary  on  such  re- delivery  or  re-exe- 
cution :  the  deed  taking  no  effect  from  its  first  delivery,  and 
the  defect  arising  not  from  intention  but  from  mistake,  and  the 
alteration  merely  making  the  contract  what  it  was  originally 
intended  to  have  been.  Cole  v.  Parkin,  12  East's  Rep.  4flh 
See  6  G.  4.  c.  110.  the  present  Registry  Art. 

The  delivery  of  a  deed  may  be  alledged  at  any  rate  after  the 
date ;  but  not  before.  Dyer,  315.  See  Styles  v.  Wardle, 
4  Barn.  Sf  Cres.  A  deed  may  be  good  without  all  the  orderly 
and  formal  parts :  but  without  delivery  it  is  no  deed.  1  Inst.  35  : 
2  Rep.  o. 

Where  a  party  to  an  instrument  seals  it  and  declares  in  the 
presence  of  a  witness  that  he  <<r  delivers  it  as  his  deed,"  but 
keeps  it  in  his  own  possession  (and  there  is  nothing  to  qualify 
that,  or  to  show  that  the  executing  party  did  not  intend  it  to 
operate  immediately,  except  his  keeping  the  deed  in  his  hands), 
it  is  a  valid  and  effectual  deed:  and  delivering  to  the  party 
who  is  to  take  by  the  deed,  or  to  any  person  for  his  use,  is  not 
essential.  Delivery  lo  a  third  person  for  the  use  of  the  party 
in  whose  favour  the  deed  is  executed,  where  the  grantor  parts 
with  all  control  over  the  deed,  renders  the  deed  effectual  from 
the  time  of  such  delivery,  although  the  person  to  whom  the  deed  is 
so  delivered  be  not  the  agent  of  the  party  for  whose  benefit  the 
deed  is  made.    Doe,  d.  Garnons,v.  Knight,  5  B.  <§•  C.  (>71* 

Previous  to  the  execution  of  a  deed  of  composition  for  debts 
to  creditors,  it  was  agreed  in  the  presence  of  the  surety  for  the 
payment  of  such  composition,  that  it  should  be  void  unless  all 
the  creditors  executed:  the  sureties  then  executed  the  deed  in 
the  usual  manner  without  saying  any  thing  at  the  time  of  its 
execution :  it  was  then  delivered  to  one  of  the  creditors  in 
order  that  he  might  get  it  executed  by  the  rest ;  held  that  this 
was  a  delivery  of  the  deed  as  an  escrow  ;  and  as  all  the  ere- 
ditors  had  not  executed,  the  surety  was  not  bound  therebv. 
Johnson  \.  Baker,  4  B.  <t  A,  440. 

Deed  of  trust  for  the  benefit  of  creditors  was  declared  valid 
where  it  was  proved  that  when  executed  a  blank  was  left  for  a 
sum  due,  which  was  filled  up  next  day  in  presence  of  the  party  ; 
on  the  ground  that  if  the  execution  of  the  deed  in  the  imper- 
fect state  were  nugatory,  the  presumption  was  justified  that  it 
was  delivered  when  the  blank  was  filled  ;  or  that  it  was 
originally  delivered  to  have  operation  from  the  time  when  it 
should  be  filled.  Hudson  v.  Revetl,  5  Bingh.  2(i8.  (See  BulL 
X.  P.  2(i7.  contra.) 

8.  The  last  requisite  to  the  validity  of  the  deed  is,  the  al fes- 
tal ion,  or  execution  of  it  in  the  presence  of witnesses ;  this,  how- 
ever, is  necessary,  rather  for  preserving  the  evidence  than  for 
constituting  the  essence  of  the  deed.  And  as  to  such  attestation 
so  far  as  relates  to  signing  and  seating,  see  ante,  II.  6.  Our 
modern  deeds  are  in  reality  nothing  more  than  an  improvement 
or  amplification  of  the  hre^ia  testata  mentioned  by  the  feudal 
writers  (Fend.  I.  \.  t.  4.)  ;  which  were  written  memorandums, 
introduced  to  perpetuate  the  tenor  of  the  conveyance  and  inves- 
titure, when  grants  by  parol  only  became  the  foundation  of 
frequent  dispute  and  uncertainty.  To  this  end  they  registered 
in  the  deed  the  persons  who  attended  as  witnesses,  which  was 
formed v  done  without  their  signing  their  names  (that  not 
being  always  in  their  power),  but  they  only  heard  the  deed 
read  ;  and  then  the  clerk  or  scribe  added  their  names,  in  a  sort 
of  memorandum,  "  hiis  testihus,"  &c.  This,  like  all  other 
solemn  transactions,  was  originally  done  only  coram  paribus, 
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(Feud,  /.  2.  /.  32,),  and  freque  ntly  when  assembled  in  the  court- 
baron,  hundred,  or  county-court,  which  was  then  expressed  in 
the  attestation,  teste  comitatu,  hundrcdo,  &c.  Spelm,  Gloss. 
22B  :  Madox  Formal  N.  221.  322.  660.  Afterwards  the  attcs* 
tation  of  other  witnesses  was  allowed,  the  trial  in  ease  of  a 
dispute  being  still  reserved  to  the  pares  ;  with  whom  the  wit- 
nesses (if  more  than  one)  were  associated  and  joined  in  the 
verdict ;  (Co.  Lit.  6.)  till  that  also  was  abrogated  by  the  stat. 
of  York,  12  Ed.  2.  st.  1.  c.  2.  And  in  this  manner,  with  some 
such  clause  of  hits  testibus,  are  all  old  deeds  and  charters,  par- 
ticularly* Magna  Chart  a,  witnessed.  And  in  the  time  of  Sir 
E d  rva  rd  Coke,  cr ca t  ion  s  of  nobilit  y  \ v  e  re  still  witn essed  in  th e 
same  manner.  2  last.  77*  But  in  the  king's  common  charters, 
writs,  or  letters  patent,  the  style  is  now  altered  :  for  at  present 
the  king  is  his  own  witness,  and  attests  his  letters-patent  thus, 
ff  witness  ourself  at  Westminster,  &c./'  a  form  which  was  intro- 
duced by  Richard  I.,  but  wTas  not  commonly  used  till  about  the 
beginning  of  the  fifteenth  century;  nor  the  clause  of  hits  tes- 
tibus entirely  discontinued  till  the  reign  of  Henry  VI IL,  which 
was  also  the  sera  of  discontinuing  it,  in  the  deeds  of  subjects, 
learning  being  then  revived,  and  the  faculty  of  writing  more 
general ;  and  therefore  ever  since  that  time  the  witnesses  have 
usually  subscribed  their  attestation,  either  at  the  bottom,  or  on 
tl  e  hack  of  the  deed.    2  last.  78. 

III.  How  a  Deed  mat/  he  avoided. — From  what  has  been 
before  laid  down,  it  will  follow  that  if  a  deed  wants  any  of  the 
essential  requisites  before -mentioned  ;  either,  1.  Proper  parties, 
and  a  proper  subject  matter. — 2.  A  good  and  sufficient  con- 
sideration.— 3.  Writing  on  paper,  or  parchment,  duly  stamped. 
—  k  Sufficient  and  legal  words,  properly  disposed. — -5.  Read- 
ing if  desired  before  the  execution. — 6,  Sealing ;  and,  by  the 
statute  in  most  cases  signing  also; — or  7«  Delivery,  it  is 
a  void  deed  ab  initio.  It  may  also  he  avoided  by  matter 
ex  post  facto }  as  1,  By  rasure,  interlining,  or  other  alter- 
ation in  any  material  part ;  unless  a  memorandum  be  made 
thereof  at  the  time  of  execution  and  attestation.  1 1  Rep. 
27 :  4t  B.  £;  A.  67 4>. — 2.  By  breaking  off,  or  defacing  the  seal. 
5  Rep*  23  :  1  Barn,  $  Ores.  (>S2. — 3.  By  delivering  it  up  to  he 
cancelled  ;  that  is,  to  have  lines  drawn  over  it  in  the  form  of  a 
lattice  work  or  cancelli ;  though  the  phrase  is  now  used 
figuratively  for  any  manner  of  obliteration  or  defacing  it. — 
4.  By  the  disagreement  ot  such,  whose  concurrence  is  neces- 
sary,  in  order  for  the  deed  to  stand ;  as  a  husband  where  a 
feme  covert  is  concerned ;  an  infant,  or  person  under  duress, 
when  those  disabilities  are  removed ;  and  the  like. — 5.  By  the 
judgment  or  decree  of  a  court  of  judicature.  This  was  an- 
ciently the  province  of  the  Court  of  Star-chamber,  and  now  of 
the  Chancery  ;  when  it  appears  that  the  deed  was  obtained  by 
fraud,  force,  or  other  foul  practice  :  or  is  proved  to  be  an 
absolute  forgery.  Toth.  24 :  I  Ventr.  348.  In  any  of  these 
cases  the  deed  may  be  avoided,  either  in  part  or  totally,  accord- 
ing as  the  cause  of  avoidance  is  more  or  less  extensive. 

More  particularly. — If  there  be  any  alteration;  rasure,  or 
interlining  made  in  any  part  of  the  deed  before  the  delivery  of 
it,  this  will  not  hurt  the  deed. 

But  in  such  cases  it  is  policy  to  make  a  memorandum  of  it 
upon  the  back  of  the  deed,  and  to  give  the  witnesses  notice  of 
it  (this  is  now  usually  done  in  the  attestation  of  the  deed  thus: 
Sealed  and  delivered ,  the  word — being  Jfrst  interlined,  &e.) 
For  otherwise,  if  it  be  in  any  place  material,  as  in  the  name  of 
the  grantor,  grantee,  in  the  limiting  of  the  estate,  or  the  like, 
and  it  cannot  be  proved  to  be  done  before  the  sealing  and 
delivery  of  it,  especially  if  it  be  a  deed  poll,  it  is  very  suspicious. 
Co.  Lit.  37.  227  :  Perk,  §  125  —  128.  155. 

Where  an  estate  cannot  have  its  essence  without  a  deed, 
there,  if  the  deed  is  rased  in  any  material  part,  after  the 
delivery,  it  makes  the  estate  void:  but  if  the  estate  may  have 
essence  without  a  deed,  then,  notwithstanding  it  is  created  by 
deed,  and  that  deed  is  rased,  it  shall  nut  destroy  the  estate,  but 
the  deed*    1  Nek*  Abr.  625. 


When  a  chose  in  action  is  created  by  deed,  the  destruction 
of  such  deed  is  the  destruction  of  the  duty  itself  ■  as  in  case  of 
a  bond,  bill,  &c,  though  it  is  not  so,  where  an  estate  or  interest 
is  created  by  a  deed.    3  Salk.  120. 

If  a  deed  be  suppressed,  on  proof  made  that  it  came  to  the 
party's  hands,  and  of  its  contents,  the  person  injured  will  have 
the  same  benefit  to  hold  the  estate,  as  if  the  deed  could  be  pro- 
duced. 2  Vern.  280.  A  person  committed  for  burning  a  deed. 
See  2  Fern.  ;3(>1  :  Abr.  Cas.  Eq,  l6£>.  An  indorsement  on  a 
deed,  at  the  time  of  the  sealing  and  delivery,  is  a  part  of  the 
same  :  but  if  an  indorsement  be  after  the  delivery  it  is  a  new 
deed.  Mod.Cas.237. 

Deeds,  if  Jradulenihf  made,  when  got  by  corrupt  agreement, 
as  on  usurious  contract ;  and  when  made  by  force  or  duress 
Sec.  are  void :  so  they  are  for  uncertainty,  and  by  reason  of 
infancy,  coverture,  or  other  disability  in  the  makers,  &c.  2  Rot. 
Abr.  2$:  1  Inst.  253  :  11  Rep.  27. 

Although  a  deed  may  be  avoided  on  the  ground  of  fraud, 
yet  the  object  inn  must  come  from  a  person  neither  party  nor 
privy  to  it.  Where  the  plaintiff  by  the  production  of  a  deed 
established  a  prima  facie  title,  the  court  would  not  allow  the 
defendant  to  go  into  proof  to  invalidate  his  own  deed  by  his 
own  fraud,  viz,  that  it  was  executed  for  the  fraudulent  pur- 
pose of  giving  the  plaintiff  a  colourable  qualification  to  kill 
game,  and  to  get  rid  of  a  pending  information.  2  B.$A,  367. 

A  deed  may  be  good  in  part,  and  void  in  part;  or  good 
against  one  person,  and  void  as  to  another :  if  all  the  parts  of 
a  deed  may  by  law  stand  together,  no  one  part  shall  make  the 
whole  void,  4  M.  $  S.  71  :  1  B.  $  P.  42.  And  if  a  deed  by 
any  construction  of  law  be  construed  to  have  legal  operation ,  the 
law  will  not  make  it  utterly  void,  though  it  may  not  operate 
according  to  the  purport  of  the  deed :  also  the  law  will  transpose 
and  marshal  c  lauses  in  deeds,  to  come  at  their  true  meaning;  but 
not  to  confound  them.  Where  the  words  of  a  deed  may  have 
a  double  intendment,  one  standing  with  law,  and  the  other 
contrary  to  it,  the  intendment  that  standeth  with  law  shall  be 
taken.  '  1  Lit.  Abr.  42 1  :  1  Inst.  42.  217  :  1  Shcp.  Abr.  540. 

Where  a  deed  is  sought  to  lie  impeached  the  plaintiff  is  en- 
titled to  have  it  produced,  and  no  lien  can  protect  the  defend* 
ant  from  having  it  produced.    1  Turn.  (Ch.)  92. 

IV.  Of  the  inroUiug,  exposition,  and I  pleading  of  Deeds.— > 
Deeds  of  bargain  and  sale  arc  to  be  inrotled,  by  stat.  27  H.  8. 
c.  lf>".  A  copy  of  a  bargain  and  sale  inrolled,  shall  be  as  suffi- 
cient as  the  original  deed,  by  stat.  10  Anne,  c.  18.  §  3.  But 
estates  in  fee  are  now  generally  granted  and  conveyed  by  in- 
dentures of  lease  and  release.  All  deeds  are  to  be  registered  in 
the  counties  of  York  and  Middlesex.  Stat.  2  and  3  Anne, c A'. 
5  Anne,  c.  18:  6  Anne,  c.  $5:  7  Anne,  c.  20:  8G.2.ci: 
25  G.  2.  c.  4.  A  bill  is  now  pending  in  parliament  for  a  general 
registration,  1 833.  See  farther,  tits.  Bargain  and  Sale,  Convey- 
ance, In  raiment,  &c. 

Although  a  deed  of  bargain  and  sale  is  not  of  itself  a  record, 
yet  the  inrohnent  or  certificate  of  its  having  been  inrolled 
under  the  statute  is ;  and  the  date  of  the  record  is  itself  con- 
clusive of  the  fact,  and  the  day  of  it  being  carried  into  the 
office  is  to  be  deemed  the  act  of  inrohnent,  though  the  office 
clerk  may,  on  account  of  its  not  being  lodged  until  office  hours, 
omit  to  make  the  actual  inrolment  of  it  until  a  future  day. 
3  Price,  495. 

It  may  here  be  cursorily  observed,  that  of  conveyances  by  the 
common  law,  some  may  be  called  original  or  primary  convey- 
ances ;  which  are  such  by  means  whereof  the  benefit  or  estate 
is  created,  or  first  arises :  others  are  derivative  or  secondary ; 
whereby  the  benefit  or  estate,  originally  created,  is  enlarged, 
restrained,  transferred,  or  extinguished. 

Original   conveyances   are,  —  1.  Feoffment ;  —  2.  Gift 
3.  Grant;— 4.  Lease;— 5.  Exchange  ; —6.  Partition.—  Dm* 
vativefaxe, — 7.  Release; — S.  Confirmation; — 9-  Surrender;— 
10.  Assignment  i— II.  Defeasance.— See  those  titles,  and  also 
particularly  tit*  Conveyance,  and  2  Comm.  2Q5.  310. 
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There  arc  four  grounds  for  the  exposition  of  deeds.  %.  That 
they  may  be  beneficial  to  the  taker.  2.  That  where  the  words 
may  be  employed  to  some  intent,  they  shall  never  be  void. 
3.  That  the  words  be  construed  according  to  the  intention  of 
the  parties,  and  not  otherwise  ;  and  the  intent  of  the  parties 
shall  take  the  effect,  if  it  may  possibly  stand  with  law,  4.  That 
they  are  to  be  consonant  to  the  rules  of  the  law.  And  deeds 
shall  have  a  reasonable  exposition,  without  injury  against  the 
grantor,  to  the  greatest  advantage  of  the  grantee.  They  are 
to  be  expounded  upon  the  whole,  and  if  the  second  part  contra- 
dicts the  first,  such  second  part  shall  be  void ;  but  if  the  latter 
part  expounds  or  explains  the  former,  which  it  may  do,  both 
of  them  shall  stand.  Plonul.  \60:  Raym.l±2:  6  Rep.  86: 
]  Inst.  313:  1  Rol.  Rep.  375. 

If  a  deed  correctly  describe  land  by  its  quantities  and  occu- 
piers, though  it  describe  it  as  being  in  a  parish  in  which  it  is 
not,  the  land  shall  pass  by  the  deed.    5  Taunt.  207. 

The  first  deed  of  a  person  and  last  will  stand  in  force.  In 
deeds  indented,  all  parties  are  estopped,  or  concluded,  to  say 
any  thing  against  what  is  contained  in  the  deed.  1  Inst.  4."J. 
And  where  a  deed  is  by  indenture  between  parties,  none  can 
have  an  action  upon  that  deed  but  he  who  is  a  party  to  it ; 
but  where  it  is  a  deed  poll,  one  may  covenant  with  another 
who  is  not  a  party  to  it,  to  do  certain  acts,  for  the  non-perform- 
ance whereof  he  may  bring  an  action.  2  Lev.  74.  See  Chi  tig 
on  Pleading,  vol.  1. 

Where  an  interest  is  the  same  as  that  secured  by  a  deed, 
assumpsit  will  not  lie,  but  the  remedy  is  upon  the  deed; 
1  Maule  $f  Seize.  Rep.  573  ;  by  action  of  covenant  or  debt. 

N\  here  a  man  justifies  title  under  a  deed,  he*  is  iu  produce  the  i 
deed  :  if  a  deed  is  alleged  in  pleading,  it  must  be  shown  to 
the  court  that  the  court  may  judge  of  the  validity  of  it,  and 
whether  there  are  sufficient  words  to  make  a  good  contract ; 
and  when  it  is  shown  to  the  court,  the  deed  shall  remain  in 
court  all  the  term,  in  the  hands  of  the  custos  brevium  ;  but  at 
the  end  of  the  term,  it  shall  be  delivered  to  the  party.  If  the 
deed  is  denied,  it  must  remain  in  court  till  the  plea  is  deter- 
mined. 10  Rep.  88  :  Wood,  235.  A  deed  set  forth  with  a 
prqfert  in  curia,  remains  in  court  in  judgment  of  law  all 
that  term,  and  any  person  may,  during  that  term,  have  bene- 
fit by  it,  though  he  hath  it  not  ready  to  show  :  the  adverse 
party  may  take  any  advantage  by  the  deed  that  it  will  afford 
him.'    5  Rep.  74 :  1  Nets.  625. 

A  deed  may  be  pleaded  without  a  profert  if  it  is  lost  by  time 
or  accident,  and  this  may  be  pleaded  as  an  excuse  for  a  pro/'ert. 
Reed  v.  Erookman,  3  Term  R.  151. 

Where  two  parts  of  an  indenture  of  charter-party  were  sup- 
posed to  have  been  interchangeably  executed,  and  the  part,  of 
which  the  master  of  the  chartered  vessel  had  the  custody*  was 
lost  at  sea  with  the  ship,  the  Court  cf  C.  P.  would  not  compel 
the  charterer,  being  sued  thereon,  to  grant  inspection,  and  a 
copy  of  the  other  part,  for  the  purpose  of  the  plaintiff's  declar- 
ing with  certainty.    Street  v.  Brown,  6  Taunton,  302. 

An  indorsement  on  a  deed  after  it  has  been  signed  by  the 
parties,  but  written  at  the  same  time  with  the  sealing  and 
delivery,  is  part  of  the  deed.    1  Stark.  162. 

Deeds  arc  not  now  actually  brought  into  court,  but  generally 
remain  iu  the  hands  of  the  party's  attorney,  who  gives  oyer 
and  copy  of  them  to  the  attorney  of  the  other  party,  if 
demanded.    See  tit.  Oyer. 

As  to  fraudulent  deeds,  alienation,  and  conveyance,  see  tit. 
Fraud,  II. 

As  to  forgery  of  deeds,  see  tit.  Forgery. 

Dekdst  stealing  of.  At  common  law,  bonds,  bills,  and 
notes,  which  concern  mere  choses  in  action,  were  held  not  to 
be  such  goods  whereof  larceny  might  be  committed  :  but  by 
stat.  7  and  H  G.  4.  c.  29.  §  5.  stealing  any  deed,  bond,  bill,  &C. 
or  other  security,  for  money  or  payment  of  money,  of  this 
kingdom,  or  nnyforeign  state,  is  felony  of  the  same  nature  and 
degree,  and  punishable  in  the  same  manner,  as  the  stealing 
any  other  chattel  of  like  value,  with  the  money  due  on  such 


security.  By  §  23.  the  stealing  any  paper  or  parchment  being 
evidence  of  the  title  to  any  real  estate,  is  a  misdemeanor 
punishable  by  transportation  for  seven  vears,  or  fine  and  im- 
prisonment. (See  §  21,  22,  of  the  Act.)  See  tits.  Felony, 
Robbery. 

DEEMSTERS,  from  the  Sax.  dema,  a  judge  or  umpire.] 
Are  a  kind  of  judges  in  the  Isle  of  Man,  who,  without  pro- 
cess, or  any  charge  to  the  parties,  decide  all  controversies  in 
that  island;  and  they  are  chosen  from  among  themselves. 
Cam.  Brit. 

DEER  FALD,  A  park,  or  deer  fold;  Sax.  deer, /era, 
and  J  aid,  si  a  ha  htm.     (  otrcl. 

DEER  HAYES,  are  engines  or  great  nets  made  of  cords  to 
catch  deer;  and  no  person  not  having  a  park,  &c.  shall  keep 
any  of  these  nets,  under  the  penalty  of  4-0 s.  a  month.  Stat 
19  ft  7.  c.  1 1.   See  tit.  Game, 

DEERSTEALERS.  Much  of  the  law  relating  to  these 
offenders  is  implicated  in  the  general  rules  relative  to  hunting 
in  forests,  &c,  for  which  see  this  Diet,  tit.  Game,  more  at  large. 

For  the  provisions  of  stat.  9  G.  4.  c.  6Q.  for  preventing  per- 
sons going  armed  by  night  in  any  open  or  inclosed  land,  for 
the  destruction  of  game,  see  this  Diet.  tit.  Game. 

By  the  stat.  7  and  8  G.  4.  c.  2g.  §  26.  if  any  person  shall  un- 
lawfully course,  hunt,  kill,  or  wound  any  deer,  in  the  enclosed 
part  of  any  forest,  chace,  or  purlieu,  or  in  any  enclosed  land 
wherein  deer  shall  be  usually  kept,  every  such  offender  shall  be 
guilty  of  felony,  and  liable  to  be  punished  as  in  the  case  of 
simple  larceny ;  and  if  any  person  shall  unlawfully  and  wilfully 
course,  hunt,  kill,  or  wound,  any  deer,  in  the  unin closed  part 
of  any  forest,  chase,  or  purlieu,  he  shall  forfeit  and  pay  such 
sum,  not  exceeding  fifty  pounds,  as  to  the  justice  shall  seem 
meet ;  and  if  any  person  shall  oflend  a  second  time  by  commit- 
ting any  of  the  offences  hereinbefore  last  enumerated,  such 
second  offence,  whether  it  be  of  the  same  description  as  the 
first  otfence  or  not,  shall  be  deemed  felony,  and  such  offender 
shall  be  liable  to  he  punished  as  in  the  case  of  simple  larceny. 
This  is  very  nearly  a  consolidation  of  the  1st  section  of  the 
stat.  42  G.  3.  c.  107-  and  of  section  2.  of  the  same  stat.  as 
altered  by  the  stat.  51  G.  3.  c.  120.  (2  Russell  on  CrL  1187.) 
and  the  4th  section  of  the  stat.  42  G.  3.  c.  107. 

By  the  star.  7  and  8  G.  1.  c.  ^n  much  of  the  carta  de 
forest  a  as  relates  to  the  taking  of  the  king's  venison,  and  so 
much  of  the  stat.  3  Ed.  I.  as  relates  to  trespassers  in  parks  and 
ponds  (namely,  t\  20.),  and  a  stat.  made  in  the  21  Ed.  U  sL  2. 
intituled  dc  mahjactoribus  in  parcis,  and  so  much  of  the  stat. 
1  Ed.  3.  st.  1.  as  relates  to  trespassers  in  the  king's  forest  of 
vert  and  venison,  arc  repealed.  By  the  same  stat.  the  stats. 
16  G.  3.  c.  30;  42  G.  3.  c.  107;  and  51  G.  3.  c.  120.  are  wholly 
repealed* 

By  §  29.  of  the  same  stat.  if  any  person  shall  enter  into  any 
forest,  chase,  or  purlieu,  whether  inclosed  or  not,  or  into  any 
inclosed  land  where  deer  shall  be  usually  kept,  with  intent  un- 
lawfully to  hunt,  course,  or  carry  away  any  deer,  it  shall  be 
lawful  for  any  person  entrusted  with  the  care  of  such  deer,  ami 
for  any  of  his  assistants,  whether  in  his  presence  or  not,  to 
demand  from  every  such  offender  any  gun  or  engine  in  his 
possession,  and  any  dog  there  brought ;  and  in  case  such 
offender  shall  not  immediately  deliver  up  the  same,  to  seize 
and  take  the  same  from  him,  in  any  of  those  respective  places, 
or  upon  pursuit  made  in  any  other  place  to  which  lie  may 
have  escaped  therefrom,  for  the  use  of  the  owner  of  the  deer. 

By  the  same  section,  if  any  such  offender  shall  unlawfully 
beat  or  wound  any  pet  son  entrusted  with  the  care  of  the  deer, 
or  any  of  his  assistants,  in  the  execution  of  any  of  the  powers 
given  by  this  act,  he  shall  be  guilty  of  felony,  and  shall  be 
liable  to  be  punished  as  in  the  case  of  simple  larceny.  This 
and  the  preceding  are  substantially  a  re-enactment  of  the  £)th 
section  of  the  stat.  10"  G.  3.  c.  30.  However,  that  stat.  em- 
powered the  keepers  to  seize  the  guns,  &c.  but  did  not  in  terms 
make  previous  demand  necessary,  and  it  was  objected  (Rex  v. 
Amefj)  that  the  stat.  did  not  extend  to  assistant  keepers.  By 
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tlie  stat.  7  and  8  G.  4.  c,  27-  the  stat.  16  G.  3.  c  30.  is  wholly 
repealed. 

By  the  stat.  7  and  8  G.  4,  t\  2<K  ^  27-  if  any  deer,  or  the 
head,  skin,  or  other  part  thereof,  or  any  snare  or  engine,  shall, 
hy  virtue  of  a  search-  war  rarity  be  found  in  the  possession  of 
any  person,  or  on  the  premises  of  any  person  with  his  know- 
Ledge,  and  such  person  shall  not  satisfy  the  justice  that  he  came 
lawfully  by  sueh  deer,  or  the  head,  &c.,  or  had  a  lawful  occa- 
sion for  such  snare  or  engine,  and  did  not  keep  the  same  for 
any  unlawful  purpose,  he  shall  forfeit  any  sum  not  exceeding 
20L ;  and  if  any  such  person  shall  not,  under  the  provisions  afore- 
said, be  liable  to  conviction,  then,  for  the  discovery  of  the  party 
who  actually  killed  or  stole  such  deer,  it  shall  be  lawful  for  the 
justice,  at  his  discretion,  as  the  evidence  is  given,  and  the  cir- 
cumstances of  the  case  shall  require,  to  summon  before  him 
every  person  through  whose  hands  such  deer,  or  the  head,  &c, 
shall  appear  to  have  passed  ;  and  if  the  person  from  whom  the 
same  shall  have  been  hist  received,  or  who  shall  have  had  pos- 
session thereof,  shall  not  satisfy  the  justice  that  he  came  law- 
fully by  the  same,  he  shall  be  liable  to  the  payment  of  such  sum 
of  money  us  is  hereinbefore  mentioned  This  enactment  is  a 
substitution  for  the  4th,  oth,  and  (ith  sections  of  the  Hi  G.  3. 
c.  30.  which  slat,  is  wholly  repealed.  By  the  stat.  7  and  8  G-  4. 
c.  27.  §  28,  it  is  enacted  that  if  any  person  shall  unlawfully 
and  wilfully  set  or  use  any  snare  or  engine  whatever,  for  the 
purpose  of  taking  or  killing  deer*  in  any  part  of  any  forest, 
chase,  or  purlieu,  whether  such  part  be  enclosed  or  not,  or  in 
any  fence  or  bank  dividing  the  same  from  any  land  adjoining, 
or  in  any  inclosed  land  where  deer  shall  be  usually  kept,  or 
shall  unlawfully  and  wilf  ully  destroy  any  part  of  the  fence  of 
any  land  where  any  deer  shall  be  then  kept,  every  such  of- 
fender being  convicted  thereof  before  a  justice  of  the  peace, 
shall  forfeit  and  pay  Mich  sum  of  money  not  excee  ding  £J0/.,  as 
to  the  justice  shall  seem  meet.  This  is  almost  a  re-enactment 
of  the  7  and  8  §  of  16  G.  3.  c.  30.  which  is  wholly  repealed  by 
the  7  and  8  G.  4.  c  27. 

DE  ESSENDO  QUIETUM  DE  TOLONTO.  A  writ 
that  lies  for  those  who  are  by  privilege  free  from  the  payment 
of  toll,  on  their  being  molested  therein.  F.  N.  B.  226.  See 
tits.  Corporation*  Toll. 

DE  EXPENS1S  MILITUM.  A  writ  commanding  the 
sheriff  to  levy  the  expences  of  knights  of  the  shire  for  attend- 
ance in  parliament  [being  4.9.  per  dient}.  There  is  a  like  writ 
de  expensis  civium  et  burgensium,  to  levy  the  expences  of  every 
citizen  and  burgess  of  parliament  Qo.s.  per  diem'].  See  stats. 
]2  Rich.  2.  c.  \2:  23  H.  (>.  c  10:  4  Inst.  46;  and  farther, 
tit.  Parliament. 

DE  FACTO,  signifies  a  thing  actually  done,  that  is,  done 
in  deed.  A  king  de  facto  (in  fact)  is  one  that  is  in  actual 
possession  of  a  crown,  and  hath  no  lawful  right  to  the  same  ; 
in  which  sense  it  is  opposed  to  a  king  de  jure  (of  right),  who 
hath  ri^ht  to  a  crown,  but  is  out  of  possession.  3  Inst.  7-  See 
tit.  King. 

DEFAMATION,  defamatio.~\  Is  when  a  person  speaks 
scandalous  words  of  another,  as  of  a  magistrate,  &c,  whereby 
they  are  injured  in  their  reputation;  for  which  the  party 
offending  shall  be  punished  according  to  the  nature  and  quality 
of  his  offence ;  sometimes  by  action  on  the  case  at  common 
law,  sometimes  by  statute,  and  sometimes  by  the  ecclesiastical 
laws. 

Defamation  is  also  punishable  by  the  spiritual  courts,  in 
which  courts  it  ought  to  have  three  incidents,  viz.  First.  It  is 
♦to  concern  matters  spiritual,  and  determinable  in  the  ecclesias- 
tical courts,  as  for  calling  a  man  heretic,  schismatic,  adulterer, 
fornicator,  &c.  Secondly,  That  it  be  a  matter  spiritual  only; 
for  if  the  defamation  concern  any  thing  determinable  at  the 
common  law,  the  ecclesiastical  judges  shall  not  have  conusance 
thereof.  And,  thirdly,  Although  such  defamation  be  merely 
spiritual,  yet  he  that  is  defamed  cannot  sue  for  damages  in  the 
ecclesiastical  courts;  but  the  suit  ought  to  be  only  for  punish- 
ment of  the  fault,  by  way  of  penance.    Terms  de  la  Let/.  See 


tits.  Action,  II.,  Courts-Ecclesiastical,  Prohibition,  for  the  law 
as  to  slander. 

DEFAULT,  Fr.  defautf]  Is  commonly  taken  for  no*, 
appearance  in  court  at  a  day  assigned,  though  it  extends  to  tiny 
omission  of  that  which  we  ought  to  do.  Bract,  lib,  5.  tract.  3: 
Co.  Lit.  25Q  If  a  plaintiff  makes  default  in  appearance  in  a 
trial  at  law,  he  will  be  nonsuited ;  and  where  a  defendant 
makes  default,  judgment  shall  be  had  against  him  by  default. 
See  tits.  Judgment,  Nonsuit. 

Tenant  in  tail,  tenant  in  dower,  hy  the  curtesy  or  for  life, 
losing  their  lands  by  default,  in  a  praecipe  quod  reddal  brought 
against  them,  they  are  to  have  remedy  by  the  writ  quod  ei 
dc/orcirit,  <$  c-  Stat.  H'estm.  2.  c  I.  And  in  a  quod,  ei  de/brciais 
where  the  tenant  joined  issue  upon  the  mere  right,  and  the 
jury  appearing,  the  defendant  made  default;  it  was  adjudged; 
that  in  such  case  final  judgment  shall  be  given  ;  but  if  the 
tenant  had  made  default  it  would  be  otherwise,  for  then  a  petit 
cape  must  issue  against  him,  because  it  may  so  happen  that  he 
may  save  his  default.    1  Nels.  Ahr.  62J. 

By  default  of  a  defendant,  he  is  said  to  be  generally  om  0f 
court  to  all  purposes,  but  only  that  judgment  may  be  given 
against  him  ;  and  no  judgment  can  be  afterwards  given  for 
the  defendant.    Ibid.  62S. 

When  two  are  to  recover  a  personal  thing,  the  default  of 
one  is  the  default  of  the  other  ;  contra,  where  they  are  to  dis- 
charge themselves  of  a  personalty  ;  where  the  default  of  the 
one  is  not  the  default  of  the  other.  6  Rep,  25  :  1  JJl  Ahr.  425, 
In  an  action  against  two,  if  the  process  be  determined  against 
one,  and  the  other  appears,  he  shall  be  put  to  answer,  notwith- 
standing the  default  of  his  companion.  3  Dauv.  Ahr.  4S0. 
Where  the  baron  is  to  have  a  corporal  punishment  for  a  default, 
there  the  default  of  the  wife  shall  not  be  the  default  of  the 
husband ;  but  otherwise  it  is  where  the  husband  is  not  to  have 
any  corporal  punishment  by  the  default.    Ibid.  472.  474. 

Judgment  by  default  is  either  by  non  sum  inforrnalus,  where 
the  defendant's  attorney,  having  appeared,  says  he  is  not  in- 
formed of  any  answer  to  be  given  to  the  action,  or  by  nil  dicit} 
where  the  defendant  himself  appears,  but^says  nothing  in  bar  or 
preclusion  thereof ;  and  the  latter  judgment,  which  is  the  more 
usual,  is  either  for  want  of  any  plea  at  all,  or  for  want  of  an 
issuable  plea,  after  an  order  for  time  on  the  terms  of  pleading 
issuably,  or  when  the  defendant  pleads  a  plea  not  adapted  to 
the  action,  or  which  may  be  considered  as  a  nullity,  or  is  false 
and  vexatious,  or  not  pleaded  in  proper  time  or  manner.  See 
Tidd's  Prac.  563.  {9th  ed.) 

Suffering  judgment  to  go  by  default,  is  an  admission  of  the 
contract  declared  on.  Stra.  6l2.  After  the  inquest  is  taken 
by  default,  the  defendant  can  make  no  suggestion  on  the  roll- 
Stra.  46.    See  tits.  Amendment,  Trial. 

Default  in  Criminal  Cases.  An  offender  indicted  ap- 
pears at  the  capias,  and  pleads  to  issue,  and  is  let  to  bad 
to  attend  his  trial,  and  then  makes  default ;  here  the  inquest, 
in  case  of  felony,  shall  never  be  taken  by  default,  but  a 
capias  shall  issue,  and  if  the  party  is  not  taken,  merig&$* 
and  if  he  appear  on  that  writ,  and  then  make  default,  an 
exigi  facias  de  novo  may  be  granted ;  but  where  upon  the 
caputs  or  exigent  the  sheriff  returns  cepi  corpus,  and  at  the  day 
hath  not  his  body,  the  sheriff  shall  be  punished,  but  no  new 
exigent  awarded,  because  in  custody  of  record.    2  Hales  ntst. 

p:&  202. 

Default  op  Jurors.    See  tit.  Jury.  . 

DEFEASANCE,  from  the  Fr.  defaire,  to  defeat  or unOftJ 
Is  of  two  sorts:—].  A  collateral  deed  made  at  the  same  time 
with  a  feoffment  or  other  conveyance,  containing  certain  con- 
ditions, upon  the  performance  of  which  the  estate  then  created 
may  be  defeated  or  totally  undone.  In  this  manner  mort- 
gages were  in  former  times  usually  made ;  the  mortgage 
enfeoffing  the  mortgagee,  and  he  at  the  same  time  executing  a 
deed  of  defeasance,  whereby  the  feoffment  was  rendered  void 
on  repayment  of  the  money  borrowed  at  a  certain  day.  And 
this,  when  executed  at  the  same  time  with  the  original  tern- 
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mcnt,  was  considered  as  part  of  it  by  the  ancient  law,  and 
therefore  only  indulged  ;  no  subsequent  secret  revocation  of 
a  solemn  conveyance,  executed  by  livery  of  seisin,  being 
allowed  in  those  days  of  simplicity  and  truth;  though  when 
uses  were  afterwards  introduced,  a  revocation  of  such  uses  was 
permitted  by  courts  of  equity.  But  things  that  were  merely 
executory,  or  to  be  completed  "by  matter  subsequent  (as  rents  of 
which  no  seisin  could  lie  had  till  time  of  payment,  annuities,  con- 
ditions, warranties, and  the  like),  were  always  liable  to  he  recalled 
by  defeasances  made  subsequent  to  the  time  of  their  creation. 
2.  A  defeasance  on  a  bond,  recognisance-,  or  judgment  recovered, 
or  warrant  of  attorney,  is  a  condition  which,  when  performed, 
defeats  that  in  the  same  manner  as  the  foregoing  defeasance  of 
an  estate.  It  differs  only  from  the  common  condition  of  a 
bond  in  that  the  one  is  always  inserted  in  the  deed  or  bond 
itself,  the  other  is  made  between  the  same  parties  generally 
by  a  separate,  and  frequently  by  a  subsequent,  deed.  The  defea- 
sance to  a  warrant  of  attorney  is  indorsed  on  it.  This,  like  the 
condition  of  a  bond  when  performed,  discharges  and  disincum- 
bers  the  estate  of  the  obligor,  2  Comm.  327.  3*2.  See  1  fnst. 
21tt),  7  r  2  Sand.  47. 

The  defeasance  may  generally  (as  in  the  case  of  a  bond,  &c.) 
be  indorsed  on  the  bac£  of  the  deed. 

To  make  a  good  defeasance  it  must  be,  1.  By  deed  (in  the 
case  of  indorsement  by  a  deed-poll) ;  for  there  cannot  be  a  I 
defeasance  of  a  deed  without  deed  ;  and  a  writing  under  baud 
doth  not  imply  it  to  be  a  deed.  2.  It  must  recite  the  deed  it 
relates  to,  or  at  least  the  most  material  part  thereof  ■  or,  in 
case  of  indorsement,  refer  thereto,  3.  It  is  to  he  made  between 
the  same  persons  that  were  parties  to  the  first  deed.  4.  It 
must  be  made  at  the  time,  or  after  the  first  deed,  and  not 
before.  5.  It  ought  to  be  made  of  a  thing  defeasible,  1  lust. 
236 :  3  Lev.  234. 

Inheritances  executed  by  livery,  such  as  estates  in  fee  or  for 
life,  cannot  be  subject  to  defeasance  afterwards,  but  at  the  time 
of  making  the  feoffment,  &c.  only  ;  but  executory  inheritances, 
such  as  leases  for  years,  rents,  annuities,  conditions,  covenants, 
&c.  may  be  defeated  by  defeasance  made  after  the  tilings 
granted.  And  it  is  the  same  of  obligations,  recognisances, 
statutes,  judgments,  Sec.  which  are  most  commonly  the  subject 
of  defeasance,  and  usually  made  after  the  deed  whereto  thev 
have  relation.    Vlowd.  13/:  1  Rep.  113. 

Where  a  proviso  goes  by  way  of  defeasance  of  a  covenant,  it 
must  he  pleaded  on  the  other  side ;  otherwise  where  by  way  of 
restriction  of  the  covenant.  2  Salk.  57^.  See  farther,  tits. 
Conveyance,  Deed,  Mortgage,  Pleading. 

DEFENCE,  in  its  true  legal  sense,  signifies,  not  a  justifi- 
cation, protection,  or  guard,  which  is  now  its  popular  significa- 
tion ;  but  merely  an  opposing  or  denial  Qfrom  the  French 
defend  re]  by  the  defendant  of  the  truth  or  validity  of  the 
plaintiff's  complaint.  It  is  a  general  assertion  that  the  plaintiff 
hath  no  ground  of  action,  which  assert  inn  is  afterwards  ex- 
tended and  maintained  in  the  defendant's  pica.  For  it  would 
be  ridiculous  to  suppose  that  the  defendant  comes  and  defends 
(or,  in  the  vulgar  acceptation,  justifies)  the  force  and  injury 
in  one  line,  and  pleads  that  he  is  not  guilty  of  the  trespass  com- 
plained of  in  the  next ;  and  therefore  in  actions  of  dower, 
where  the  demandant  does  not  count  of  any  injury  done,  but 
merely  demands  her  endowment  (Rastat.  Kntr.  234.),  and  in 
assises  of  land,  where  also  there  is  no  injury  alleged,  but  merely 
a  question  of  light  stated  for  the  determination  of  the  recog- 
nitors or  jury,  the  tenant  makes  no  such  defence.  Booth  on 
Real  Actions,  1  IS.  In  writs  of  entry,  where  no  injury  is 
stated  in  the  count,  but  merely  the  right  of  the  demandant  and 
the  defective  title  of  the  tenant,  the  tenant  comes  and  defends, 
or  denies  his  right,  Jus  sunm,  that  is  (as  it  seems,  though  with 
a  small  grammatical  inaccuracy),  the  right  of  the  demandant, 
the  only  one  expressly  mentioned  in  the  pleadings;  or  else 
denies  his  own  right  to  be  such  as  is  suggested  by  the  count  of 
the  demandant.  And  in  writs  of  right  the  tenant  always 
comes  and  defends  the  right  of  the  demandant  and  his  seisin 
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\  jus  predict i  S.  ei  seisinam  ipsins  (Co.  Entr.  182.),  or  else  the 
I  seisin  of  his  ancestor,  upon  which  he  counts,  as  the  case  may 
be,  and  the  demandant  may  reply  that  the  tenant  unjust! v 
defends  [i,  e.  denies']  his  the  demandant's  ri-jht,  and  the 'seisin 
on  which  he  counts,  Nov,  A  ait,  230.  ed.  1,534,  All  which  is 
extremely  clear  if  we  understand  by  defence  an  opposition  or 
|  denial,  but  it  is  otherwise  inexplicably  difficult.  The  true 
reason  of  this,  says  Booth,  unaccountably,  I  could  never  vet 
find.    Booth  on  Real  Actions,  Q  k  1 12. 

The  courts  were  formerly  very  nice  and  curious  with  respect 
to  the  nature  of  the  defence,  so  that  if  no  defence  was  made, 
though  a  sufficient  plea  was  pleaded,  the  plaintiff  should 
recover  judgment.  Co,  Lit.  127 .  And  therefore  the  book  en- 
titled Nora'  Narratioues,  or  the  New  Tales  \_ed.  1 534-.],  at  the 
end  of  almost  every  count,  nar  ratio,  or  tale,  subjoins  such 
defence  as  is  proper  for  the  defendant  to  make.  For  a  general 
defence  or  denial  was  not  prudent  in  every  situation,  since 
thereby  the  propriety  of  the  writ,  the  competency  of  the  plain- 
tiff, and  the  cognizance  of  the  court,  were  allowed.  By  de- 
fending the  force  and  injury,  the  defendant  waived  all  pleas  of 
misnomer ;  by  defending  the  damages,  all  exceptions  to  the 
person  of  the  plaintiff;  and  by  defending  either  one  or  the  other 
when  and  where  it  should  behove  him,  he  acknowledged  the 
jurisdiction  of  the  court.  But  of  late  years  these  niceties  have 
I  been  very  deservedly  discountenanced,  though  they  still  seem 
to  be  law,  if  insisted  on.    3  Comm.  2Q6 — 8. 

The  maxim  that  a  defendant  cannot  plead  any  plea  before 
he  hath  made  a  defence,  must  not  be  intended  absolutely,  for 
in  a  scire  facias  a  defence  is  never  made.    3  Lev.  182. 

This  formula  of  defence  can  perhaps  be  considered  in  no 
other  light  than  as  one  of  those  verbal  subtleties  by  which  the 
science  of  pleading  was  in  many  instances, anciently  disgraced. 
It  is,  at  least,  difficult  to  discover  in  what  solid  view  much  con- 
sideration  could  be  attached  to  the  use  of  these  technical  words. 
Vet  they  have  been  formerly  held  to  be  essential,  are  still  con- 
stantly used,  and  cannot  in  general  with  safety  be  omitted. 
Stephen  on  Pleading,  t>.  434. 

See  farther,  tits.  Pleading,  Abatement,  cVc. 
DEFEND,  defendere.]  In  our  ancient  laws  and  statutes, 
signifies  to  forbid ;  and  there  is  a  statute  entitled,  Slatntum 
de  defensione  fwrtandi  arma,  cyr.  7  Ld,  I.  In  French  the  verb 
defendre  is  to  forbid.  In  divers  parts  of  England  we  common]  v 
say  God  defend,  instead  of  God  forbid.  Blount.  In  the  com- 
mencement of  a  plea  it  signifies  deny.    See  tit.  Defence. 

DEFENDANT,  defendem,]  Tie  party  sued  in  a  personal 
action  ;  as  tenant  is  he  that  issued  in  an  action  real. 

This  appellation  is  also  used  to  designate  the  person  indicted 
or  otherwise  proceeded  against,  for  any  crime  not  amounting 
to  felony. 

DEFENDEMUS.  An  ordinary  word  used  in  grants  and 
donations;  and  hath  this  force,  that  it  binds  the  donor  and  his 
heirs  to  defend  the  donee,  if  any  one  go  about  to  lay  any  in- 
cumbrance on  the  thing  given,  other  than  what  is  contained  in 
the  deed  of  donation.    Bract,  lib.  2.  c.  H>.    See  tit.  Warrant  tf. 

De  fen  den  do.  In  what  cases  a  party  killing  another  se 
defendendo  shall  not  be  deemed  guilty  of  felony,  see  at  large 
under  tit.  Homicide. 

_  DEFENDER  OF  THE  FAITH,  Jdei  defensor.]  A  pecu- 
liar title  belonging  to  the  King  of  England,  as  Catholic  to  the 
King  of  Spain,  and  Most  Christian  to  the  King  of  France,  eve. 
These  titles  were  given  by  the  Popes  of  Home;  and  that  of 
Defensor  Fidei  was  first  conferred  by  Pope  Leo  the  Tenth  on 
King  Henry  the  Eighth,  for  writing  against  Martin  Luther, 
and  the  bull  for  it  bears  date  OctoL  152K  Lord  Herbert's 
Hist.  Hen.  \Q5.    The  Pope,  on   King  Henry's  sup- 

pressing the  houses  of  religion  at  the  time  of  the  Reforma- 
tion, futilely  sentenced  him  to  be  deprived  of  this  title,  and 
deposed  from  his  crown.  In  the  thirty-fifth  year  of  his  reign 
this  title,  cv'c.  was  acknowledged  by  parliament,  and  hath  con- 
tinued to  be  used  by  all  succeeding  kings  to  this  day.  Lex  Con- 
stitutionis,  47,  48. 
3  A 
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DEFENDERS  SE  per  Corpus  sum.  To  alter  duel  or 
combat  as  a  legal  trial  antl  appeal.  Brad.  lib.  3.  c.  26.  See 
tit.  Battel  But  wager  of  battle  is  now  abolished  by  stat. 
50  Geo.  3. 

DEE  END  ERE  UNICA  M  ANU.  Words  signifying  to 
wage  law,  and  a  denial  of  the  accusation  npon  oath.  See 
Ma  n  us ,  J  \  ra<rer  of  Law . 

DF.FENSA/  A  park  or  place  fenced  in  for  deer,  and 
defended  as  a  property  for  that  use  and  service.  H.  Knighton, 
sub.  nnn.  1 

DEFENSIVA.  A  lord  or  earl  of  the  marches,  who  were 
the  wardens  or  defenders  of  their  country.  Carvel. 

DEFENSO.  *  That  part  of  any  open  field  or  place  that  was 
allotted  for  corn  and  hay,  and  upon  which  there  was  no  com- 
mon or  feeding,  Was  anciently  said  to  be  hi  defense  ;  so  of  any 
meadow  ground  that  was  laid  in  for  hay  only.  It  was  like- 
wise the  same  of  a  wood.,  where  part,  was  inclosed  and  fenced 
up,  to  secure  the  growth  of  the  underwood  from  the  injury  of 
Cattle.    Mon.  Aftgl.  torn.  3.  p.  306.  Co?veL 

DEFENSUM.  An  inclosure  of  land,  any  fenced  ground. 
Mon.  Angt  fom*  2.  p.  114. 

DEFORCEMENT,  deforci  amentum^  A  species  of  injury 
by  ouster  or  privation  of  the  freehold,  where  the  entry  of  the 
present  tenant  or  possessor  was  originally  lawful,  but  his 
detainer  is  now  become  unlawful.    3  Comm.  172. 

For  that  at  first  the  wtth-holding  was  with  force  and 
violence,  it  was  called  a  deforcement  of  the  lands  or  tenements  : 
but  now  it  is  generally  extended  to  all  kind  of  wrongful  with- 
holding of  lands  or  tenements  from  the  right  owner. — There 
is  a  writ  called  a  quod  el  deforciat,  which  lieth  where  tenant 
in  tail,  or  tenant  for  life,  loseth  by  default  ;  by  the  stat. 
Westnh  2.  c.  4.  he  shall  have  a  quod  a  deforciat  against  the 
reeoverer ;  and  yet  he  conieth  in  by  course  of  law.  1  Inst.  SSL.  J. 
See  tit.  Quod  ei  deforciat— and  as  to  entries  with  actual  force, 
tit*  Forcible  Entry* 

Deforcement  in  its  most  extensive  sense  is  nomen  gencralis- 
shnum,  signifying  the  holding  of  any  lands  or  tenement  to 
which  another  person  hath  a  right.  Co.  Lit.  277-  So  that 
this  includes  as  well  an  abatement,  an  intrusion,  a  disseisin f  or 
a  discontinuance,  as  any  other  species  of  wrong  whatsoever, 
whereby  he  that  hath* right  to  the  freehold  is  kept  out  of 
possession.  But,  as  contradistinguished  from  these,  it  is  only 
such  a  detainer  of  the  freehold,  from  him  that  hath  the  right 
of  properly,  but  never  had  any  possession  under  that  right, 
as  falls  not  within  any  of  those  terms.  As  in  case  where  a 
lord  lias  a  seignory,  and  lands  escheat  to  him  propter  defectum 
sanguinis,  but  the  seisin  of  the  lands  is  with-held  from  him  ; 
here  the  injury  is  not  abatement,  for  the  right  vests  not  in 
the  lord  as  heir  or  devisee  ;  nor  is  it  intrusion,  for  it  vests  not  in 
Him  who  hath  the  remainder  or  reversion  ;  nor  is  it  disseisin, 
for  the  lord  was  never  seised  ;  nor  does  it  at  all  bear  the  nature 
of  any  species  of  discontinuance  ;  hut  being  neither  of  these 
four,  it  is  therefore  a  deforcement.  F.  N.  B.  14-3.  If  a  man 
marries  a  woman,  and  during  the  coverture  is  seised  of  lands, 
and  aliens,  and  dies;  is  disseised,  and  dies ;  or  dies  in  posses- 
sion :  and  the  alienee^  disseisor,  or  heir,  enters  on  the  tene- 
ments, and  doth  not  assign  the  widow  her  dower ;  this  is  also 
a  deforcement  to  the  widow,  by  with-holding  lands  to  which 
she  hath  a  right  F.  A".  /?.  147.  In  like  manner,  if  a  man  lease 
lands  to  another  for  term  of  years,  or  for  the  life  of  a  third 
person,  and  the  term  expires  by  surrender,  efflux  of  time  or 
death  of  the  cestui/  que  vie ;  and  the  lessee  or  any  stranger, 
who  was  at  the  expiration  of  the  term  in  possession,  holds  over, 
and  refuses  to  deliver  the  possession  to  him  in  remainder,  or 
reversion,  this  is  likewise  a  deforcement.  Finch,  L.  263  : 
F.  N.  B.  iOl*  5,  8,  7. 

Deforcements  may  also  arise  upon  the  breach  of  condition 
in  law  ;  as  if  a  woman  gives  lands  to  a  man  by  deed,  to  the 
intent  that  he  marry  her,  and  he  will  not  when  thereunto 
required,  but  continues  to  hold  the  lands ;  this  is  such  a  fraud 
on  the  man's  part,  that  the  law  will  not  allow  it  to  devest  the 


woman's  right  of  possession,  though  his  entry  being  lawful,  it 
does  devest  the  actual  possession,  and  thereby  becomes  a  deforce- 
ment.   F.  N.  B.  205, 

Deforcements  may  also  be  grounded  on  the  disability  of  the 
party  deforced:  as  if  an  infant  do  make  an  alienation  of  his 
lands,  and  the  alienee  enters  and  keeps  possession ;  now,  as  the 
alienation  is  voidable,  this  possession  as  against  the  infant  (or, 
in  case  of  his  decease,  as  against  his  heir)  is  after  avoidance 
wrongful,  and  therefore  a  deforcement.  Finch,  L.  264:  F.N.B. 
219.  The  same  happens,  when  one  of  non-sane  memory 
aliens  his  lands  or  tenements,  and  the  alienee  enters  and  takes 
possession,  this  may  also  be  a  deforcement.  Finch,  L.  26'4; 
F.  N.  B.  202. 

Another  species  of  deforcement  is,  where  two  persons  have 
the  same  title  to  land,  and  one  of  them  enters  and  keeps  posses- 
sion against  the  other,  as  where  the  ancestor  dies  seised  of  an 
estate  in  fee-simple,  which  descends  to  two  sisters  as  co-par* 
ceners,  and  one  of  them  enters  before  the  other,  and  will  not 
suffer  her  sister  to  enter  and  enjoy  her  moiety ;  this  is  also  a 
Deforcement.    Finch,  L.  293,  4  :  F.  N.  II  1<)7. 

Deforcement  may  also  be  grounded  on  the  non-performance 
of  a  covenant  real ;  as  if  a  man  seised  of  lands,  covenants  to 
convey  them  to  another,  and  neglects  or  refuses  so  to  do,  but 
continues  possession  against  him  ;  this  possession  being  wrong- 
ful, is  a  deforcement  F.  N.  B.  146.  In  levying  a  fine  of  lands, 
the  person,  against  whom  the  fictitious  action  is  brought,  upon 
a  supposed  breach  of  covenant,  is  called  deforciant.  And,  lastly, 
by  way  of  analogy,  keeping  a  man  by  any  means  out  i»f 
a  freehold  office  is  construed  to  be  a  deforcement;  though, 
being  an  incorporeal  hereditament,  the  deforciant  has  no  tor* 
poreal  possession.  So  that  whatever  injurious  withholding  the 
possession  of  a  freehold  is  not  included  under  abatement,  in- 
trusion, disseisin,  or  discontinuance  (.see  those  tits*),  is  com- 
prised under  Deforcement.    3  Comm.  172.  4. 

DEFORCEOR,  dejorclator,  from  the  Fr.  farceur,  expug- 
nator  ;  or  Deforciant.]  One  that  overcome th,  and  casteth 
out  by  force.  Briltou,  cap.  ;V$  :  Old  Xat.  Brev.foL  118 :  Bract, 
lib.  4*  cap.  1 :  Stat.  C13  Elk.  c.  3.    See  tit.  Deforcement. 

DEFOUCIATO,  is  used  for  a  distress,  or  holding  of  goods 
for  satisfaction  of  a  debt.    Paroch.  Aniiq.  23Q. 

DEGRADATION,  degradation  An  ecclesiastical  censure, 
whereby  a  clergyman  is  divested  of  his  holy  orders.  There  are 
two  sorts  of  degrading  by  the  canon  law ;  one  summary  by 
word  only  ;  the  othei  solemn,  by  stripping  the  party  degraded 
of  those  ornaments  and  rights  which  are  the  ensigns  of  bis 
order  or  degree.    Seidell's  Titles  of  Hon.  787- 

Degradation  is  otherwise  called  deposition  ;  and  in  former 
times  the  degrading  of  a  clerk  was  no  more  than  a  displacing 
or  suspension  from  his  office  :  but  the  canonists  have  since 
distinguished  between  a  deposition  and  a  degradation ;  the 
one  being  now  used  as  a  greater  punishment  than  the  other, 
because  the  bishop  takes  from  the  criminal  all  the  badges  of 
his  order,  and  afterwards  delivers  him  to  the  secular  judge, 
where  he  cannot  purge  himself  of  the  offence  whereof  he  is 
convicted,  &c. 

There  is  likewise  a  degradation  of  a  lord  or  a  knight,  fkc*  at 
common  taw  ;  when  they  arc  attainted  of  treason ;  as  in  Hil- 
18  Ed.  2.  Andrew  Harcla,  Earl  of  Carlisle,  who  was  also  a 
knight,  was  degraded,  and  when  judgment  of  treason  was 
pronounced  against  him,  his  sword  was  broken  over  his  head, 
and  his  spurs  hewn  off  his  heels,  &c.  And  there  is  a  degrading 
by  act  of '  parliament  j  for  by  stat.  13  Car.  2.  e.  16.  William 
Lord  Monson,  Sir  Henry  Midmay,  and  others,  were  degraded 
from  all  titles  of  honour,  dignities,  and  pre-eminences,  and 
none  of  them  to  hear  or  use  the  title  of  lord,  knight,  esnuirt, 
or  gentleman,  or  any  coat  of  arms,  for  ever  after.  See  tit. 
Peers, 

DEHORS,  Fr.  without!  A  word  ased  m  ancient  pleading, 
when  a  thing  is  withmd  the  hind,  &c,  or  out  of  the  point  m 
question.    Vide  Hors  de  son  fee. 

DE  INJURIA  SUA  PROPRIA,  absque  tali  causa,  are 
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words  used  in  replications,  in  actions  of  trespass,  1  Lil. 
Mr.  427.  When  one  justifies  by  command  or  authority  derived 
from  another,  or  if  a  defendant  justifies  by  authority  at  com- 
mon law,  as  a  constable  by  arrest  Vor  breach  of  the  peace  ;  or  if 
he  justiiies  by  act  of  parliament,  &c.  the  plaintiff  may  reply, 
that  lie  ditl  it  of  his  own  wrong,  without  any  such  cause  as  the 
defendant  has  alleged.^  Cro.  Eliz.  539  '  %  Salk.  6*28.  To  an 
avowry  justifying  a  distress  for  a  poor  rate  as  collected,  a  plea 
de  injuria  sua  propria  was  held  good  by  Parke  and  Patteson, 
Justices,  Lord  Tenlerden,  C.  J.  dissent.  Selby  v.  Bardons, 
S  Bam.  <Sp  Adol  2.  See  this  Diet.  tits.  Trespass,  Pleading. 

DEI  JUDICIUM.  The  old  Saxon  trial  by  ordeal  was  so 
called,  because  they  thought  it  an  appeal  to  God,  for  the  justice 
of  a  cause,  and  verily  believed  that  the  decision  was  according 
to  the  will  and  pleasure  of  Divine  Providence.  See  tit. 
Ordeal. 

DEIS,  or  Dais.  The  high  table  of  a  monastery.  See  Dagns. 

DELAJ'U'KA,  Saxon.]  An  accusation;  and  sometimes 
hath  been  taken  for  the  reward  of  an  informer.  Leges  H.  U 
c.  46:  Leges  I  nee  20.  apud  Prompt  on 

DEL  CREDERE.  In  a  confined  sense  a  commission  del 
credere  is  an  undertaking  by  an  insurance  hroker,  for  an 
additional  premium,  to  insure  his  principal  against  the  remin- 
gency  of  the  failure  of  the  under- writer.  See  Grove  $  al'  v, 
Dubois,  1  Term  Rep.WZ  :  Bize  v.  Dickasou,  Id.  285  :  'Morris 
v.  Cleashij,  4  M.  %  &  566. 

In  a  more  enlarged  sense  the  nature  of  a  commission  del 
credere,  appears  from  the  case  of  Mackenzie  tip  aV  v.  Scott, 
Browns  Pari  Cases,  8vo.  vi.  280.  to  be  as  follows:  — 

Del  credere  is  an  Italian  mercantile  phrase  signifying  the 
same  as  the  English  term  guarantee,  or  warranty ,  or  the 
Scotch  term  warrandice :  and  when  applied  to  the  situation  of 
a  factor,  is  understood  in  the  following  sense.  A  factor  who  has 
general  orders  to  dispose  of  goods  for  his  constituent  to  the 
best  advantage,  is,  like  all  factors,  liable  only  to  that  decree  c  f 
diligence  which  a  prudent  man  uses  in  his  own  affairs;  and 
consequently  a  factor  is  authorised  to  dispose  of  the  goods 
according  to  the  best  terms  which  can  be  attained  ;  and  if  it 
shall  appear  that  he  has  done  so,  and  that  he  has  sold  his  goods 
to  persons  in  reputed  good  circumstances  at  the  time,  and  to 
whom  he  would  have  given  credit  in  his  own  affairs,  he  will 
not  be  liable  to  hLs  constituent  although  some  of  tbese  persons 
should  fail;  and,  for  such  trouble,  the  factor  is  generally  paid 
by  a  per  centage  upon  the  goods  sold,  and  in  this  case  the  con- 
stituent runs  the  risk  of  the  credit  of  the  person  to  whom  the 
goods  arc  so  sold.  Many  merchants  do  not  choose  to  run 
this  risk,  and  to  trust  to  the  prudence  and  discretion  of  the 
factor ;  and  therefore  the  agreement  called  del  credere  was 
invented,  by  which  the  factor,  for  an  additional  premium 
when  he  sells  goods  on  credit,  becomes  b;nmd  to  warrant  the 
solvency  of  the  purchasers;  and  renders  himself  liable  in  all 
events  for  tbe  payment  of  the  price  of  the  goods  sold.  In  the 
ease  of  Mackenzie  v.  Scott  ahove  quoted.,  where  a  factor  under 
a  commission  del  credere  sold  goods  and  took  accepted  bills 
from  the  purchasers,  endorsed  those  bills  to  a  banker  at  the 
place  of  sale,  and  received  the  banker's  bill  payable  to  the 
factor's  order  on  a  bouse  in  London,  which  bill  the  factor  in- 
dorsed and  transmitted  to  his  principal,  who  got  the  same 
accepted,  the  acceptor  and  drawer  failing,  the  factor  was  held 
answerable  for  the  amount  of  the  bill.  See  Bac.  Ah.  tit. 
Merchant,  Principal  and  Factor ,  vol.  5.  (7th  ed.)  and 
7  Taunt.  1 64.  It  is  now  settled  that  an  agent  with  a  del 
credere  commission  is  only  a  surety,  and  not  the  principal 
debtor  to  his  employer,  and  it  must  be  averred  and  proved  in 
proceeding  against  the  agent  that  the  principal  debtor  has 
made  default/  1  Maule  cy  S.  5()6  :  (i  Taunt.  519  :  I  Maule  $ 
S.4y-i  :  and  see  Mr.  Lloyd's  note  to  Pa  ley  on  Princ.  Agent, 
p*  3.  (3d  ed.)  Consequently  the  del  credere  commission  being 
a  contract  merely  between  the  broker  and  his  principal,  does 
not  aflcct  the  rights  of  third  parties  not  pi  ivy  t  the  contract. 
Ibid.;  and  Bac.  Ab.  tit.  Set-off'  (ed.  by  Gwillim  &  Dodd.) 


DELEGATES.  Commissioners  of  appeal  appointed  bv  the 
king  under  t&e  great  seal,  in  cases  of  appeals  from  the  Lccle- 
siasticsd  C^rfe,  Sic,  by  stat.  25  H.  8.  c.  ig.  The  powers, 
duties,  and  functions  of  the  Court  of  Delegates  are  now  trans- 
ferred to  the  pri  3  cuncil  by  the  2  and  3  IV.  4.  c.  92.  See  tit. 
Courl-Eccie&iasi & w/,  ; !. 

DELF.  From  the  Sax.  del/an,  to  dig  or  delve.l  A  quarry 
or  mine,  where  stone  or  coal,  &c.  are  dug.    Stat.  SI  Eliz.  7. 

DELI\  E RANGE.  When  a  criminal  is  brought  to  trial, 
and  the  clerk  in  court  asks  him  whether  he  is  Guilty  or  Not 
guilty y  to  which  he  replies  Not  guilty,  and  puts  himself  on 
God  and  his  country,  the  clerk  wishes  him  a  zood  deliverance 
See  Trial. 

DELIVERY  OF  DEEDS.    See  tits.  Date,  Deed. 

DEMAND,  Fr.  demande,  Lat.  postulatumr\  A  calling  upon 
a  man  for  any  thing  due.  There  are  two  manner  of  demands, 
the  one  in  deed,  the  other  in  law ;  in  deed  as  in  a  praecipe  quod 
reddat,  there  is  an  express  demand.  Every  entry  on  land, 
distress  for  rent,  taking  of  goods,  &c,  which  may  be  done 
without  words,  is  a  demand  in  law.    8  Rep.  153. 

It  is  also  said  there  are  three  sorts  of  demands;  one  in 
writing  without  speaking  and  that  is  in  every  praecipe  ;  one 
without  writing,  being  a  verbal  demand  of  the  person,  who  i* 
to  do  or  perform  the  thing;  and  another  made  without  either 
word  or  writing,  which  is  a  demand  in  law,  in  cases  of  entries 
on  lands,  &c.  As  an  entry  on  land  and  taking  a  distress,  are 
a  demand  in  law  of  the  land  and  rent,  so  the  bringing  an  action 
of  debt  for  money  due  on  an  obligation  is  a  demand  in  law  of 
the  debt.  1  LilL\:,l:  1  Xels.  Ahr.  Debts,  claims,  fco.  arc- 
to  be  demanded  and  made  in  time  by  the  statute  of  limitations, 
21  Jac.  1.  c.  16\  and  other  statutes;  or  they  will  be  lost  by 
law.    See  tit.  Limitation  of  Actions. 

Where  there  is  a  doty  which  the  law  makes  pavable  on 
demand,  no  demand  need  be  made;  hut  if  there  is  no  duty  till 
demand,  in  such  case  there  must  be  a  demand,  to  make'  the 
duty.  1  JAIL  i  >2  :  t  nj.  Eliz.  51-8.  See  Carter  v.  Ring,  Camp. 
4o9.  Upon  a  penalty  the  party  need  not  make  a  demand, 
as  he  must  in  the  ca^c  of  a  nomine  jnetnv  ;  for  if  a  man  be  bound 
to  pay  201.  on  such  a  day,  and  in  default  thereof  to  pav  40/. 
the  ml.  must  be  paid  without  demand.  1  Mod.  By*  If  a  man 
Lases  land  by  'md,  ii  >:re  for  years,  reserving  a  rent  payable  at 
certain  days,  and  the  lessee  covenants  to  pay  the  said  rent  at 
the  days  limited;  the  lessor  is  entitled  to  his  rent,  without. 
demand,  for  the  lessee  is  obliged  to  pay  it  at  the  days,  by 
force  of  his  covenant.  2  Danv.  Ahr.  101.  But  if  a'  lessor 
makes  a  lease  rendering  rent,  and  the  lessee  covenant  to  pay 
the  rent,  being  lawfully  demanded,  the  lessee  is  not  bound  to 
pay  the  rent  without  a  demand.  Ibid.  102.  But  if  it  is  pro- 
vided that  the  landlord  may  re-enter,  although  no  demand  is 
made,  a  demand  is  not  necessary.    2  Bam.  $  Cres.  4-92, 

A  person  makes  a  lease  for  life,  or  years,  reserving  a  rent 
upon  condition,  that  if  the  lessee  doth  not  pay  the  rent  at  the 
day,  that  then  without  any  demand  it  fhall  be  lawful  for  the 
lessor  to  re-enter;  by  this  special  agreement  of  the  parties,  the 
lessor  may  enter  on  non-payment  of  the  rent  without  any  de* 
niand,  .  2  Danv*  Abr.  100.  A  lease  for  years,  with  condition 
to  be  void,  on  non-payment  of  the  rent,  is  not  void  unless  the 
rent  be  demanded;  and  an  interest  shall  not  be  determined, 
without  an  actual  demand.  Hob.  67.  33}  :  2  Mod.  26k  But 
now  by  the  statutes  relative  to  rents,  an  ejectment  may  be  main- 
tained without  an  actual  demand  if  there  is  a  proviso  for  re- 
entry, and  half  a  year's  rent  in  arrcar,  and  no  sufficient  distress 
on  the  premises.  See  stais.  4  G.  2.  c.  2S.  §2:  11  G.  2.  c.  IQi 
§  Hi.  and  this  Diet.  tits.  Ejectment,  Lea.se,  Rent.  And  this 
although  the  proviso  for  re-entry  contain  the  words  "  being 
lawjully  demanded"    2  Maule  §  S.  525. 

A  demand  is  to  be  legal,  and  made  in  such  manner  as  the  law 
requires;  if  it  he  for  rent  of  a  messuage  and  lands,  it  ought  to 
be  made  at  the  messuage,  at  the  fore  door  of  the  house,  the  most 
notorious  place :  where  lands  and  woods  are  let  together,  the 
rent  is  to  be  demanded  on  the  land  as  the  most  worthy  tiling, 
3  a  2 


D  E  M 


and  on  the  most  public  part  thereof ;  if  wood  only  be  leased* 
tlui  demand  must  be  made  at  the  gate  of  the  wood,  &c.  1  lust. 
201  :  Poph.  58.  Vide  Dyer,  51  :  1  Leon.  425:  Cro.  Eliz.  20$. 

He  that  would  enter  for  a  condition  broken,  which  tends  to 
the  destruction  of  an  estate,  must  — 1.  Demand  the  rent.— c2. 
Upon  the  land,  if  there  is  no  house.— S.  If  there  is  a  house,  at 
the  fore  door;  though  it  is  not  material  whether  any  person  be 
in  the  house  or  no. — 4s  If  the  appointment  is  at  any  other 
pbee  off  the  land,  the  demand  must  beat  that  place.— 5.  The 
time  of  the  demand  is  to  be  certain,  that  the  tenant  may  be 
there,  if  be  will,  to  pay  the  rent  :  and  the  last  time  of  demand 
of  the  rent,  must  be  such  a  convenient  time  before  the  sun- 
setting  of  the  last  day  of  payment,  as  the  money  may  be  num- 
bered   The  lessor  or  his  sufficient  attorney  is  to  remain  upon 
the  land,  the  last  dav  on  which  the  rent  due  ought  to  be  paid, 
until  it  be  so  dark  that  he  cannot  see  to  tell  the  money  :  and  if 
the  money  thus  demanded  is  not  paid,  this  is  a  denial  in  law, 
though  there  are  no  words  of  denial ;  upon  which  are-entry 
may  be  made,  &c.    1  Inst.  201,  202  :  4  Rep.  73.    See  farther 
tit.  JSntry.    As  to  demand  of  lands,  see  tit.  Fine ;  and  as  to  a 
demand  and  refusal  of  goods,  being  evidence  of  a  conversion, 
see  tit.  Trover, 

As  a  release  of  MitS  is  more  large  than  of  quarrels  or  actions  ; 
so  a  release  of  demands  is  more  large  and  beneficial  than  either 
of  them.  15y  a  release  of  all  demands,  all  executions,  and  all 
freeholds,  and  inhe  ritances,  executory,  are  released :  by  a  re- 
lease of  demands  to  the  disseisor,  the  right  of  entry  in  the  land, 
and  all  that  is  contained  therein,  is  released.  And  he  that 
re  1  ease t h  all  demands,  cxcludt  s  himself  from  all  actions,  entries, 
and  seizures :  but  a  release  of  all  demands,  is  no  bar  in  a  writ 
of  error  to  reverse  an  outlawry.  8  Co.  1.53,  154.  See  tit. 
Helen  sc. 

DEMANDANT,  pclens.^  All  civil  actions  are  prosecuted 
either  by  demands  or  plaints,  and  the  pursuer  is  called  demand- 
ant, in  actions  real ;  and  plaintiff,  in  personal  actions:  in  a  real 
action,  lands,  &c.  are  demanded*    Co.  Lit.  127- 

DEMAND  OF  MONEY;  Chattel  or  valuable  security 
with  menaces  or  by  force,  with  intent  to  steal  the  same,  is  felony, 
and  the  olllmdor  liable  to  be  transported  for  life,  or  imprisoned 
and  whipped,  by  stat.  7  and  S  &  4.  c.  29,  §  6:  and  by  §  8.  per- 
sons knowingly  sending  or  delivering  any  letter  or  writing 
demanding  with  menaces  any  such  money,  chattel,  &c.  are  sub- 
jected to  the  like  punishment. 

DEM  EASE.    Death.    Scotch  Diet.  See  Demise. 

DEMEINE,  DEMA1N,  DEMESNE,  Fr.— Lat.  doming 
cum,  domdninm;  also  written  domaine,  and  signifieth  patrimo- 
niutn  dominie]  Dernains  according  to  common  speech  are  the 
lord's  chief  manor-place,  with  the  lands  thereto  belonging; 
Urrm  domini  vales,  Which  he  and  his  ancestors  have  from  time 
to  time  kept  in  their  own  manual  occupation,  for  the  main* 
tenance  of  themselves  and  their  families:  and  all  the  parts 
of  a  manor,  except  what  is  in  the  hands  of  freeholders,  are  said 
to  be  domains.  Copyhold  lands  have  been  accounted  dernains, 
because  they  that  are  the  tenants  hereof  are  judged  in  lavv  to 
have  no  other  estate  but  at  the  will  of  the  lord;  so  that  it  is 
still  reputed  to  be,  in  a  manner,  in  the  lord's  hands:  but  this 
word  is  oftentimes  used  for  a  distinction  between  those  lands 
that  the  lord  of  the  manor  hath  in  his  own  hands,  or  in  the 
hands  of  his  lessee  demised  at  a  rack  rent,  and  such  other  land 
appertaining  to  the  manor,  which  belongeth  to  free  or  copy- 
holders. Bract,  lib.  4.  tract*  3.  c.  9  '>  Field,  lib.  5.  cap.  5.  As 
dernains  are  lands  in  the  lord's  bands  manually  occupied,  some 
have  thought  this  word  derived  from  de  manu  ;  but  it  is  from 
the  Fr.  demaine,  which  is  used  for  an  inheritance,  and  that 
comes  from  dominium,  because  a  man  has  a  more  absolute  domi- 
nion over  that  which  he  keeps  in  his  hands,  than  of  that  which 
he  lets  to  his  tenants.  Blount. 

Domauium  properly  signifies  the  king's  lands  in  France, 
appertaining  to  him  in  property  !  and  in  like  manner  do  we  in 
some  sort  use  it  here  in  England ;  for  all  lands,  it  is  said,  are 
either  mediately  or  immediately  held  of  the  crown  ;  and  when 


a  man  in  pleading  would  signify  his  land  to  he  his  own  lie  saith, 
that  he  is  seised  thereof  in  his  demain  (or  rather  demesne)  as  of 
fee  ;  whereby  is  meant,  that  although  his  land  be  to  him  and 
his  heirs,  it  depends  upon  a  superior  lord,  and  is  held  by  rent 
or  service,  Sec.  Lit.  lib.  Leap.  1.  From  this  it  hath  been 
observed,  that  lands  in  the  hands  of  a  common  person  cannot 
be  true  demesnes  :  and  certain  it  is,  that  lands  in  the  possession 
of  a  subject  are  called  dernains  in  a  different  sense  from  the 
demain  lands  of  the  crown.  For  dernains,  or  domains,  in  the 
hands  of  a  subject,  have  their  derivation  a  domo,  because  they 
are  lands  in  his  possession  for  the  maintaining  of  his  house: 
but  the  domains  of  the  crown  are  held  of  the  king,  who  is  abso- 
lute lord  having  proper  dominion  ;  and  not  by  any  feudal  tenure 
of  a  superior  lord,  as  of  fee.    Wood's  Inst  1 3.9. 

Demain  is  sometimes  taken  in  a  special  signification,  asoppo* 
site  to  frank- free  :  for  example,  those  lands  which  were  in  the 
possession  of  King  Edward  the  Confessor  are  called  ancient  de- 
mains,  or  ancient  demesne,  and  all  others  frank-free ;  and  the 
tenants  which  hold  any  of  those  lands  are  called  tenants  in  an- 
cient demain,  or  ancient  demesne,  and  the  others  ten  a  nts  in 
frank-free.  &c.    Kitch.  98.  See  tit.  Ancient  Demesne. 

DEMISE,  dentixsio.~]  Is  applied  to  an  estate  cither  in  fee, 
for  term  of  life,  or  years,  but  most  commonly  the  latter;  it  b 
used  in  writs  for  any  estate.  5i  I  fist.  483.  The  word  demist,  in 
a  lease  for  years,  implies  a  warranty  to  the  lessee  and  his 
assignee  ;  and  upon  this  word  action  of  covenant  lies  againsUhe 
heir  of  the  lessor,  if  he  ousts  the  lessee ;  it  binds  the  executors 
of  the  lessor,  who  has  fee-simple,  or  fee-tail,  where  any  lessee 
is  evicted,  and  the  executor  hath  assets.    Dyer,  257* 

The  king's  death  is  in  law  termed  the  demise  of  (he  Icing. 
to  his  royal  successor,  of  his  crown  and  dignity,  &e.  See  King. 
L ea s e%  C a venant,  Ejectment. 

DEMISE  AND  REDEMISE.  The  conveyance  hy  de- 
mise and  redemise  is  where  there  are  mutual  leases  made  from 
one  to  another  on  each  side  of  the  same  land,  or  something  out 
of  it ;  and  is  proper  upon  the  grant  of  a  rent-charge,  &c, 

DEMURRAGE.  An  allowance  made  to  the  master  of  a 
ship  by  his  freighters,  for  staying  longer  in  a  place  than  the 
time  first  appointed  for  his  departure.  The  amount  is  gene- 
rally inserted  in  the  charter-party  to  be  paid  daily  as  it  becomes 
due;  the  days  are  always  limited;  so  that  on  the  expiration 
thereof,  and  protests  duly  made,  the  master  is  at  liberty  to 
proceed.    See  Abbot  on  Shipping,  p.  182.  (.5th  cd.) 

The  word  "  Days'*  used  alone  in  a  clause  of  demurrage  for 
unlading  in  the  river  Thames,  is  to  be  understood  of  morhngot 
running  days  only,  and  not  to  comprehend  Sundays  or  holidays, 
by  the  usage  among  merchants  in  London.  Cochran  v.  Rel~ 
bergh,  3  Espin.  N.  P.  121. 

The  payment  of  demurrage,  stipulated  to  be  made  while  a 
ship  is  waiting  for  convoy,  ceases  as  soon  as  the  convoy  is 
ready  to  depart ;  and  such  payment  stipulated  to  be  made  while 
a  ship  is  waiting  to  receive  a  cargo,  ceases  when  the  ship  is  fully 
laden,  and  the  necessary  clearances  are  obtained,  although  the 
ship  may  in  either  case  happen  to  be  farther  detained  by  ad- 
verse winds  or  tempestuous  weather.  And  if  the  ship  has  once 
set  sail  and  departed,  but  is  afterwards  driven  back  into  port, 
the  claim  of  demurrage  is  not  thereby  revived.  Lannoy  v, 
IVern/t  iv.  Pari,  cases  (8vc.)  p.  630:  Jamieson  v.  Latvrie-lti* 
Part  ',  cases  (8vo.)  p.  4?  4.  See  also  Marshall  v,  De  la  Torre. 
1  Espin.  N.  P.  367* 

If  a  contract  of  freight  and  demurrage  be  entered  into  by 
deed,  the  plaintiff  cannot  declare  in  debt  generally,  and  give 
the  deed  in  evidence  ;  but  ought  to  declare  upon  the  deed. 
Ally  v.  Parish,  1  Bos.  cy  Put. :  New  Hep.  1C4. 

the  master  of  a  ship  who  by  the  bill  of  lading  has  under- 
taken to  deliver  goods  to  the  consignee  on  payment  of  freight, 
cannot  maintain  an  action  against  the  consignee  on  the  implied 
contract  to  pay  demurrage.  Evans  v.  Former,  1  Barn,  <y 
Adol.  1T&  _ 

DEMURRER,  Fom  the  Lat.  demorare,  Fr.  demeurer.j 
I  A  pause  or  stop  put  to  any  action  upon  a  point  of  difficulty, 
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which  must  be  determined  by  the  court,  before  any  farther 
proceedings  can  he  had  therein  :  for  in  every  action  the  point 
of  controversy  consists  either  in  fact  or  in  law  ;  if  in  fact,  that 
is  tried  by  the  jury  ;  but  if  in  law,  that  is  determined  by  the 
court, 

A  demurrer,  therefore,  is  an  issue  upon  matter  of  law.  It 
confesses  the  facts  to  be  true,  as  stated  by  the  opposite  party ; 
but  denies  that  by  the  law  arising  upon  those  facts,  any  injury 
is  done  to  the  plaintiff  cr  that  the  defendant  has  made  out  a 
lawful  excuse,  according  to  the  party  which  first  demurs, 
{dcnuiratur>  moral ur  in  lege,)  that  is,  rests  or  abides  in  law  upon 
the  point  in  question*  As,  if  the  matter  of  the  declaration  be  in- 
sufficient in  law  (as  by  not  assigning  any  sufficient  trespass,  &c), 
then  the  defendant  (lemurs  to  the  declaration.  If  on  the  other 
band  the  defendant's  excuse  or  plea  be  invalid  (as  if  he  pleads 
that  he  committed  the  trespass  by  authority  from  a  stranger, 
without  making  out  the  stranger's  right),  here  the  plaintiff" 
may  demur  to  the  plea:  and  so  in  every  other  part  of  the  pro- 
ceedings. 

The  form  of  such  demurrer  is  by  averring  the  declaration  or 
pica,  the  replication  or  rejoinder,  to  be  insufficient  in  law  to 
maintain  the  action  or  the  defence ;  and  therefore  praying 
judgment  for  want  of  sufficient  matter  alleged.  Sometimes 
demurrers  are  merely  for  want  of  sufficient  form  in  the  writ  or 
declaration.  But  incase  of  exception  to  the  form  or  manner  of 
pleading,  the  party  demurring  must  by  stats.  27  Eliz*  c,  5 ; 
4  and  5  Anne,  c.  lfi.  set  forth  the  causes  of  his  demurrer.  See 
tits.  Amendment,  Pleading.  And  upon  either  a  general  or  such 
special  demurrer,  the  opposite  party  must  aver  it  to  be  sufficient, 
which  is  called  a  joinder  in  demurrer;  and  then  the  parties  are 
at  issue  in  point  of  law  ;  which  issue,  as  above  mentioned,  the 
judges  of  the  court  before  which  the  action  is  brought  must 
determine.  3  Comm.  .'M  t :  Finch,  L.  ttfj.  4.  c.  40:  1  Inst.  71, 

A  demurrer  is  admitting  the  matter  of  fact,  since  it  refers  the 
law  arising  on  the  fact  to  the  judgment  of  the  court ;  and  there- 
fore the  fact  is  taken  to  he  true  on  such  demurrer,  or  otherwise 
the  court  has  no  foundation  on  which  to  make  an v  judgment. 
Gilb.  Hist,  of  a  r.  5 

As  a  demurrer  at  common  law  did  confess  all  matters  formally 
pleaded  ;  so  now  bv  the  statutes  a  general  demurrer  does  con- 
fess alt  matters  pleaded,  though  informally.  I  fob,  233.  See 
Stephen  on  Pleading,  p.  UrZ.  But  a  special  demurrer  admits 
only  facts  welt  pleaded*  Ibid, 

Demurrers  arc  general,  without  showing  any  particular 
causes  ;  or  special,  where  the  causes  of  demurrer  are  particularly 
set  down  :  and  the  judgment  of  the  court  is  not  to  be  prayed 
upon  an  insufficient  declaration  or  plea,  otherwise  than  by  a 
demurrer;  when  the  matter  comes  judicially  before  the  court* 
If  in  pleadings,  &c.  a  matter  is  insufficiently  alleged,  that  the 
court  cannot  give  certain  judgment  upon  it,  a  general  demurrer 
will  suffice  ;  and  for  want  of  substance,  a  general  demurrer  is 
good :  but  for  want  of  form,  there  must  be  a  special  demurrer, 
and  the  causes  specially  assigned.  The  practice  is  now  on 
a  special  demurrer,  to  take  advantage  of  any  real  error,  though 
not  expressed,  in  the  causes  assigned. 

For  examples  of  cases  where  a  special  demurrer  is  considered 
necessarv,  and  where  on  the  other  hand  a  general  demurrer  is 
sufficient,  see  10  East,  139.  3^9  <  %  H*  Black.  :  5  Term 
R.  109. 

A  man  who  demurs  generally,  shall  take  advantage  of  all 
matters  which  are  requisite  to  show  a  good  right  or  title  in  the 
plaintiff.    Plowd.  Comm.  66.  a. :  Hob.  301. 

If  a  man  demurs  for  form,  he  must  show  specially  the  causes 
of  demurrer.  2  Rot.  330:  Stats.  27  Eliz.  c.  5 :  4,  5  Anne, 
c.  16:  R.  M*  1654  §  17-  The  plaintiff",  however,  need  never 
demur  specially  to  a  plea  in  abatement,    2  Maufe  Se  S.  485, 

If  there  be  a  general  demurrer  to  the  declaration,  the  plain-  1 
tiff"  may  apply  to  a  judge  for  a  summons  for  leave  to  amend  ; 
if  not,  he  may  proceed  to  join  in  demurrer,  and  make  up  the 
demurrer-hook  himself,  a  copy  of  which  he  is  to  deliver  to 
defendant's  attorney,  and  if  not  paid  for  on  demand,  sign  judg- 


ment. R.  Tr.  12  Wl  3.  (now  allowed  in  costs  and  need  not  be 
paid  for  on  delivery.)  In  case  of  a  demurrer  to  a  plea,  &c.  by 
a  plaintiff,  the  demurrer-book  cannot  he  made  up  by  the  defend- 
ant, until  default  made  by  the  plaintiff'  R.  E.  IX  W.  3. 

If  a  defendant  pleads  to  part,  and  demurs  to  part ;  the  de- 
murrer should  first  be  determined,  and  the  issue  last ;  because 
upon  the  trial  of  the  issue  the  jury  may  assess  damages  as  to 
both.  Palm.  .017*  Where  there  is  a  demurrer  in  part,  and 
issue  is  joined  upon  the  other  part,  and  the  plaintiff  hath  judg- 
ment on  the  demurrer ;  here  he  may  enter  a  non-pros,  as  to 
the  issue,  and  proceed  to  a  writ  of  inquiry  upon  the  demurrer: 
but  otherwise  he  cannot  have  such  writ  of  inquirv.  1  SalL. 
219.    Sec  1  Stra.  532.  5/4-. 

If  there  be  three  counts  in  the  declaration,  to  which  there  h 
a  general  demurrer;  if  any  one  of  the  counts  be  good,  judg- 
ment must  be  for  the  plaintiff,  if  such  count  cannot  be  joined 
with  the  other  two.     1  tills,  Qo2. 

A  demurrer  is  to  be  signed,  and  argued  on  botli  sides  by 
counsel.  After  a  demurrer  is  joined,  the  plaintifF  having  en- 
tered it  on  the  roll,  delivers  the  roll  to  the  secondary,  and 
makes  a  motion  for  a  consilium  or  day  to  argue  it,  which  the 
court  grants  of  course  on  the  secondary's  reading  the  record; 
then  the  demurrer  must  be  entered  by  the  plain  till' in  the  court- 
book  with  the  secondary,  who,  on  his  rule,  sets  down  the  day 
appointed  for  argument,  at  least  four  days  before  the  demurrer 
is  argued  :  and  paper- hooks,  containing  all  the  proceedings  at 
length,  which  are  afterwards  entered  on  record,  are  made  and 
delivered  to  the  judges  two  days  before  argument.  Sec  Tidd, 
ch.  2o.  (9th  ed.) 

By  a  rule  of  court  of  Hit.  38  G.  3.  the  points  intended  to 
be  argued  in  demurrer,  are  to  be  set  down  in  the  margin  of  the 
paper-book  delivered  to  the  judges;  which  rule,  the  court  has 
since  observed,  was  not  a  new  rule,  but  the  revival  of  an  old  one, 
made  in  Ed.  2.  Jac.  2.  (  Vide  2  Tidd's  Pract.  chap.  29.)  2  East's 
Rep.  287*  in  note  (a.) 

The  demurrant  argues  first,  and  the  court  will  hear  but  two 
counsel,  viz.  one  of  a  side  ;  and,  if  desired  on  either  side  (unless 
the  case  be  very  plain),  the  court  will  hear  farther  arguments 
the  next  term.  Demurrers  are  now  frequently  put  in  for  delay. 
In  such  cases,  the  party  wishing  to  avoid  the  delay  makes  up 
four  demurrer- books  and  delivers  to  the  judges  two  days  before 
the  day  when  judgment  is  moved  for;  which  is  given  of  course 
without  argument. 

When  the  court  gives  judgment  on  demurrer  in  debt  for  the 
plaintiff' in  the  action,  the  judgment  is  for  the  plaintiff  to  reco- 
ver his  debt,  costs,  and  damages;  but  if  it  be  in  action  on  the 
case,  a  writ  of  inquiry  of  damages  must  be  awarded,  before  the 
plaintiif  can  h a \e  final  judgment ;  or  if  the  action  be  on  bill  of 
exchange,  or  promissory  note,  the  plaintiff  may  obtain  a  ride 
to  refer  the  same  to  the  master  to  assess  the  damages,  compute 
interest,  &c,  and  after  costs  are  taxed,  final  judgment  is  en- 
tered, &eM  and  execution  may  be  sued  out.  If  judgment  on 
the  demurrer  is  for  the  defendant  in  the  action,  the  judgment 
is,  that  the  plaintiff'  take  nothing  by  his  writ,  bill,  &c,  and  that 
the  defendant  go  without  day.     IVockVs  Inst.  60S. 

After  judgment  for  plaintiff  on  demurrer,  without  argument, 
and  general  damages  assessed,  the  Court  of  C.  P.  refused  to 
permit  the  defendant  to  move  in  arrest  of  judgment,  on  the 
ground  that  the  damages  appeared  to  be  partly  given  upon  a 
count  in  the  declaration  which  could  not  be  sustained;  for  the 
defendant  had  the  opportunity  of  excepting  to  that  count  <  11 
demurrer.    Creswetl  v.  Packham,  6  Taunton,  65 0.  (d:,0.) 

General  demurrer  being  entered,  it  cannot  be  afterwards 
waived  without  leave  of  the  court,  but  a  special  demurrer  gene- 
rally may,  unless  the  plaintiff  hath  lost  a  term,  or  the  assizes  by 
the  defendant's  demurring.    Tidd's  Prac.  ch,  2Q. 

After  demurrer  to  one  count  of  a  declaration,  plaintiff  may 
enter  a  nolle  prosequi  on  that  count,  and  proceed  to  trial  on  the 
others.  Bertram  v.  Gordon,  6  Taunton,  444. 

It  is  a  rule  that  on  demurrer  the  court  will  consider  the  whole 
record,  and  give  judgment  for  the  party,  who,  on  the  whole 
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appears  to  be  entitled  to  it.  Thus  on  demurrer  to  the  replica- 
tion, if  the  court  think  the  replication  bad,  hut  perceive  a  sub* 
stantial  fault  in  the  plea,  they  will  give  judgment,  not  for  the 
defendant,  hut  the  plaintiff,  provided  the  declaration  he  good; 
hut  if  the  declaration  also  be  bad  in  substance,  then  upon  the 
Same  principle  judgment  would  be  given  for  the  defendant. 
This  rule  belongs  to  the  general  principle  stated  in  the  first 
chapter,  that  when  judgment  is  to  be  given,  whether  the  issue 
lie  in  law  or  fact,  and  whether  the  cause  have  proceeded  to 
issue  or  not,  the  court  is  always  hound  to  examine  the  whole 
i  <  ord,  and  adjudge  for  the  plaintiff  or  defendant  according  to 
the  legal  right,  as  it  may  on  the  whole  appear.  It  is  however 
subject  to  the  following  exceptions: — First,  if  the  plaintiff 
demur  to  a  plea  in  abatement,  and  the  court  decide  against  the 
plea,  they  will  give  judgment  of  respondeat  ouster,  without 
regard  to  any  defect  in  the  declaration.  Secondly,  the  cmirt 
wfll  not  look  back  into  the  record,  to  adjudge  in  favour  of  any 
apparent  right  in  the  plaintiff,  unless  the  plaintiff  have  himself 
put  his  action  upon  that  ground  ;  thus,  where,  on  a  covenant  to 
perform  an  award,  and  not  to  prevent  the  arbitrators  from 
making  an  award,  the  plaintiff  declared  in  covenant,  attd 
assigned  as  a  breach,  that  the  defendant  would  not  pay  the  sum 
awarded  ;  and  the  defendant  pleaded  that  before  the  award 
made,  he  revoked,  by  deed,  the  authority  of  the  arbitrators,  to 
which  the  plaintiff  demurred,  the  court  held  the  plea  good,  as 
being  a  Sufficient  answer  to  the  breach  alleged,  and  therefore 
gave  judgment  for  the  defendant ;  although  they  also  were  of 
opinion,  that  the  matter  stated  in  the  plea  would  have  entitled 
the  plaintiff  to  maintain  his  action,  if  he  had  alleged,  by  way 
of  breach,  that  the  defendant  prevented  the  arbitrators  from 
making  their  award.  Lastly,  the  court,  in  examining  the 
whole  record,  to  adjudge  according  to  the  apparent  right,  will 
consider  only  the  matter  in  right  of  substance,  and  not  in 
respect  of  mere  form,  such  as  should  have  been  the  subject  of 
special  demurrer-  Thus  where  the  declaration  was  open  to  an 
objection  of  form,  such  as  should  have  been  brought  forward  by 
ial  demurrer,  the  plea  had  in  substance,  and  the  defendant 
demurred  to  the  replication,  the  court  gave  judgment  for  the 
plaintiff,  in  respect  to  the  insufficiency  of  the  plea ;  without 
.rd  to  the  formal  defect  in  the  declaration.  See  farther 
1  Cjkitly  on  Plead  673:  Stephen  on  Plead  158. 

A  demurrer  in  equity  is  nearly  of  the  same  nature  with  a 
demurrer  in  law;  being  an  appeal  to  the  judgment  of  the 
court,  whether  the  defendant  shall  be  bound  to  answer  the 
plaintiff's  bill :  as  for  want  of  sufficient  matter  of  equity  therein 
contained :  or  where  the  plaintiff  upon  his  own  showing  ap- 
pcars  to  have  no  right ;  or  where  the  bill  seeks  a  discovery  of 
a  thing  which  may  cause  a  forfeiture  of  any  kind,  or  may  con- 
vict a  man  of  any  criminal  misbehaviour.  For  any  of  these 
causes  a  defendant;  may  demur  to  a  bill  in  equity  ;  and  if  on 
demurrer  the  defendant  prevails,  the  plaintiff's  bill  shall  he 
dismissed ;  if  the  demurrer  be  over-ruled,  the  defendant  is 
ordered  to  answer.       Comm.  446. 

It  is  allowed  a  good  cause  of  demurrer  in  Chancery,  that  a 
bill  is  brought  for  part  of  a  mailer  only,  which  is  proper  for 
one  entire  account,  because  the  plaintiff  shall  not  split  causes, 
and  make  a  multiplicity  of  suits.    Vern.  2J)< 

If  a:i  of  if nud  bill  be  brought  for  matters,  part  of  which  are 
in  a  former  hill  and  decree*,  and  part  new,  or  In/  waif  of  supple- 
mental hill,  the  court  will,  on  a  demurrer  to  so  much  as  was 
contained  in  the  former  decree,  send  it  to  a  master  to  see  what 
was,  and  what  was  not,  in  the  first  bill,  and  allow  the  demurrer 
accordingly.    67/6.      E.  IS*.    See  farther,  tit.  Chancer//, 

Die  m  cure  it  to  Evidence,  This  happens  where  a  record 
or  other  matter  is  produced  in  evidence,  concerning  the  legal 
consequences  of  which  there  arises  a  doubt  in  law;  in  which 
case  the  adverse  party  may,  if  he  pleases,  demur  to  the  Whole 
evidence;  which  admits  the  truth  of  every  fact  that  has  been 
alleged,  but  denies  the  sufficiency  of  them  all  in  point  of  law, 
to  maintain  or  overthrow  the  issue,  as  the  case  may  be,  1  Inst, 
72:  5  Pep,  104*    This  draws  the  question  of  law  from  the 


cognizance  of  the  jury,  to  be  decided,  as  it  ought,  by  the  court 
out  of  which  the  record  is  sent.    3  Comm.  372. 

So  if  the  plaintiff  brings  witnesses  to  prove  a  fact,  and  a 
matter  of  law  ariseth  upon  it,  if  the  defendant  admits  their 
testimony  to  be  true,  there  also  the  defendant  may  demur  in 
law :  and  so  may  the  plaintiff  demur  upon  the  defendant's 
evidence.  And  in  these  cases  the  counsel  for  the  plaintiff  and 
defendant  agree  on  the  matter  of  fact  in  dispute ;  and  the  jury 
are  discharged;  and  the  matter  of  law  is  referred  to  the 
judges  to  determine. 

But  where  evidence  is  given  for  the  king,  in  an  information 
or  other  suit,  and  the  defendant  offers  to  demur  upon  it,  the 
king  s  counsel  are  not  obliged  to  join  therein ;  but  the  court 
ought  to  direct  the  jury  to  find  the  special  matter.  And, 
indeed,  because  juries  of  late  usually  find  a  doubtful  matter 
specially 3  demurrers  upon  evidence  are  now  seldom  used.  See 
c>  Bepk  104:  l  Inst*  72 :  2  JW.  426. 

On  a  demurrer  to  circumstantial  evidence  the  party  offering 
the  e^fidence  is  not  obliged  to  join  in  demurrer  unless  the  party 
demurring  will  distinctly  admit  upon  the  record  every  fact,  and 
everv  conclusion,  which  the  evidence  offered  conduces  to  prove. 
Oibkm  v.  Hunter,  2  II.  BlacksL 

When  an  indorsement  on  a  foreign  bill  of  exchange  turns 
out  to  be  forged,  and  a  question  arises  as  to  the  proof  of  the 
identity  of  indorsee,  if  evidence  is  objected  to  as  being  insuffi- 
cient for  that  purpose,  the  proper  course  for  taking  advantage 
of  the  objection  is  by  demurring  to  the  evidence,  and  not  by 
bill  of  exceptions.    3  D.  625. 

If  the  court  doth  not  agree  to  a  demurrer  to  evidence  in  a 
civil  cause,  they  ought  to  seal  a  bill  of 'exceptions,  &c.  9  Rept 
13.  See  tit.  Bill  of  Exceptions,  and  Ti'dd's  Prac.  865.  (9th  ed,) 

Demurrer  to  Indictments.  A  demurrer  is  incident  to 
criminal  cases  as  well  as  civil,  when  the  fact  as  alleged  is 
allowed  to  be  true,  but  the  prisoner  joins  issue  upon  some  point 
of  law  in  the  indictment ;  by  which  he  insists  that  the  fact,  as 
stated,  is  no  felony,  treason,  or  whatever  the  crime  is  alleged 
to  be.  Thus,  for  instance,  if  a  man  he  indicted  for  feloniously 
stealing  a  greyhound,  which  is  an  animal  in  which  no  valuable 
property  can  be  had,  and  therefore  it  is  not  fel6ny,  hut  only  a 
civil  trespass  to  steal  it ;  in  this  case  the  party  indicted  may 
demur  to  the  indictment,  denying  it  to  be  felony,  though  he 
confesses  the  act  of  taking  it.  Some  have  held  (2  Hal  P>  C 
257.)  that  if,  on  demurrer,  the  point  of  law  be  adjudged  against 
the  prisoner,  he  shall  have  judgment  and  execution,  as  it' con- 
victed by  verdict.  But  this  is  denied  by  others;  (2  lUwL 
P.  Cs  c.  32.  §  5,  ()♦)  who  hold,  that  in  such  case  he  shall  be 
directed  and  received  to  plead  the  general  issue,  Not  guilty, 
after  a  demurrer  determined  against  him ;  which  appears  the 
more  reasonable,  because  it  is  clear,  that  if  the  prisoner  freely 
discovers  the  fact  in  court,  and  refers  to  the  opinion  of  the  court, 
whether  it  be  felony  or  no;  and  upon  the  fact  thus  shown, it 
appears  to  he  felony;  the  court  will  not  record  the  confession, 
but  admit  him  afterwards  to  plead  not  guilty.  2  Hal  P*C* 
225,  See  Carr,  C.  Law.  49.  And  this  seems  to  be  a  case  of 
the  same  nature,  being  for  the  most  part  a  mistake  in  point  of 
law,  and  in  the  conduct  of  his  pleading ;  and  though  a  man  by 
mis-pleading  may  in  some  cases  lose  his  property,  yet  the  law 
will  nut  suffer  him  by  such  niceties  to  lose  his  life.  However, 
upon  this  doubt,  demurrers  to  indictments  are  seldom  used; 
more  especially  since  until  a  late  statute  the  principal  defects 
of  form  which  occur  in  indictments,  were  grounds  for  arresting 
or  reversing  the  judgment  after  verdict  of  guilty.  But  now  by 
Sir  P.  Peel's  act,  7  G.  4.  c.  64.  §  20.  these  formal  defects,  such 
as  the  want  of  the  words  "  vi  et  armis"  "  contra  pacem,"  and 
many  others,  shall  no  longer  be  grounds  for  staying  or  revers- 
ing the  judgment.  It  seems,,  however,  that  they  still  may  be 
objected  to  "by  demurrer  to  the  indictment;  sec  Carmgm 
C.  L.  49;  and  therefore  it  is  the  more  important  that  the 
doubt  which  exists  as  to  the  effect  of  a  judgment  on  demurrer 
against  a  prisoner  charged  with  felony  shall  be  cleared  uffc 
See  Arch,  C  L.  SO.    In  misdemeanors  the  judgment  against 
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the  defend***  on  demurrer  is  final  as  in  civil  cases.  See 
3  Barn.  $  Grm.  514.  especially  Lord  Tcnlerdens  judg- 
ment. J  & 

On  a  demurrer  to  an  indictment,  the  court  will  look  into  the 
whole  record  to  see  whether  they  are  warranted  in  givin* 
judgment.    1  Leach.  525, 

D E M Y-S A N  G  UE,  Half-blood:  where  a  man  marries  a 
woman,  and  hath  issue  by  her  a  son,  and  the  wife  dying  he 
marries  another  woman,  by  whom  he  hath  also  a  son  ■  *now 
these  two  sons,  though  they  are  called  brothers,  are  but  brothers 
</f  the  kalf-bhod,  because  they  had  not  both  one  father  and  one 
mother:  and  therefore  by  law  they  cannot  he  heirs  to  one 
another  *  for  he  that  claims  freehold  as  heir  to  anot  her  by  de- 
scent, must  be  of  the  whole  blood  to  him  from  whom  he  claimeth. 
Tennes  de  la  Ley.    See  tits.  Descent,  E  xecutor. 

J)IN.  From  the  Sax.  den,  i.  e.  vallis,  hens  syhesfris.l 
J  lie  name  of  places  ending  in  den,  as  Biddendcn,  &c\,  signify 
the  situation  to  be  in  a  valley,  or  near  woods.    Blount,    &  " 

DEN  AND  STKOND.  Is  a  liberty  for  ships  or  vessels  to 
run  or  come  ashore:  and  King  Edward  I.  by  charter  granted 
this  privilege  to  the  barons  of  the  Cinque  Port*.  Placit'.  Tcmn 
Ed.  1.  1  ' 

DENA  TERrLE.  A  hollow  place  between  two  hills  ;  it 
is  also  used  for  a  little  portion  of  woody  ground,  commonly 
called  a  coppice,  Domesday. 

DENARII.  A  general  term  for  any  sort  of  pecunia  nume- 
ral a,  or  ready  money.    Paroch.  Antiq*  320. 

Denarii  ok  Caiutate.  Customary  oblations  made  to 
cathedral  churches  about  the  time  of  Pentecost,  when  the 
parish  priests,  and  many  of  their  people,  went  in  procession  to 
visit  their  mother  church  :  tins  custom  was  afterwards  changed 
into  a  settled  due,  and  usually  charged  upon  the  parish  pries*  ; 
though  at  first  it  was  but  a  gift  of  charity,  or  present,  to  help 
to  maintain  and  adorn  the  bishop's  see.  Cartufur.  Abbat 
Glasion.  MS.f.  15. 

DENARIUS.    An  English  penny  ;  it  is  mentioned  in  the 
ancient  statute,  de  com  posit  tone  mensurarum,  &c.   Temp.  i/n\ 

Denarius  Dei.  God's  penny,  or  earnest  money  given  and 
received  by  the  parties  to  contracts,  &c.  Cart.  Ed.  1.  The 
earnest  money  is  called  Denarius  Dei,  or  God's  peiinu,  because, 
in  former  times,  the  piece  of  money  so  given  to  bind  the  con- 
tract, was  given  to  God,  i.  c.  to  the  church,  or  the  poor. 

Denakii  s  S,  Petri.  An  annual  payment  of  one  pennv 
from  every  family  to  the  pope,  during  the  "time  that  the  Roman 
Catholic  religion  prevailed  in  this  kingdom,  paid  on  the  feast  of 
St.  Peter.    See  Peter  Pence. 

Denarius  Tertius  Comitatus.  Of  the  fnes  and  other 
profits  of  the  court  h/  courts,  originally  when  those  courts  had 
superior  jurisdiction  before  other  courts  were  erected,  two  parts 
were  reserved  to  the  king,  and  a  third  part  or  penny  to  the 
carl  of  the  counh/  ;  who  either  received  it  in  specie^  at  the 
assizes  and  trials,  or  had  an  equivalent  composition  for  it  out 
of  the  Exchequer.    Paroch.  Antitp  418. 

DENBER.    From  the  Sax.  den,  a  vale,  and  berg,  a  barrow, 
or  hog.]  A  place  for  the  running  and  feeding  of  hogs,  wherein 
they  are  penned  ;  bv  some  called  a  swinccomb.  CowcL 
DENIZEN.    See  tit.  Alien. 

DENSHIRING  OF  LAND.  Is  the  casting  parings  of 
earth,  turf,  and  stubble,  into  heaps,  which  when  dried  are  burnt 
into  ashes,  for  a  compost  on  poor  barren  land.  This  method  of 
improvement  is  used  on  taking  in  and  enclosing  common  and 
waste  ground  ;  and  in  many  parts  of  England  is  called  burn- 
beating,  but  in  Staffordshire  and  other  counties  they  term  it  den- 
shiring of  land. 

DE  NON  DECIMAXDO,  Modus.  To  be  discharged  of 
tithes.    See  Modus  Dechnandi,  Tithes. 

DE  NON  RESIDENTIA  CLERICI  REGIS,  An  an- 
cient writ  where  a  person  was  employed  in  the  kind's  ser- 
vice, &c.}   to  excuse  and   discharge  him  of  non- residence  

2  Inst.  2(>i. 
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DE  NOVO  DAMUS-  A  clause  of  a  charter,  which  in 
r^^rT™  11  Un  ori£inal  barter.  Scotch  Diet. 
DEODAND,  Deo  dandum.]  By  this  is  meant  whatever 
personal  chattel  is  the  immediate  occasion  of  the  death  of  anv 
reasonable  creature :  which  is  forfeited  to  the  king  to  be  applied 
to  pious  uses  and  distributed  in  alms  hv  his  Sigh  almoner, 
though  formerly  destined  to  a  more  superstitious  purpose. 
1  //.  P.  C.  419:  Fleta,  lib.  1.  c.  25.  1  1 

It  seems  to  have  been  originally  designed  as  an  expiation  for 
the  souls  of  such  as  were  snatched  away  by  sudden  death  ;  and 
for  that  purpose  ought  properly  to  have'  been  given  to  Holv 
Church,  in  the  same  manner  as  the  apparel  of  a  stranger  who 
was  found  dead  was  applied  to  purchase  masses  for  the  good 
of  his  stud.  And  this  may  account  for  that  rule  of  law,  that 
no  deodand  is  due,  when  an  infant  under  the  age  of  discretion 
is  killed  by  a  fall  from  a  cart  or  horse,  or  the  like,  not  being  in 
motion ;  whereas,  if  an  adult  person  falls  from  thence,  and  is 
killed,  the  thing  is  certainly  forfeited  ;  3  List.  5f :  I  //.  P.  C. 
422  ;  such  infant  being  presumed  incapable  of  actual  sin,  and 
therefore  not  needing  a  deodand  to  purchase  propitiatory  masses. 
1  Comm.  300. 

Thus  stands  the  law,  if  a  person  be  killed  by  a  fall  from  a 
thing  standing  still.  But  if  a  horse,  or  ox,  or  other  animal  of 
his  own  motion,  kill  as  well  an  infant,  as  an  adult;  or  if  a  cart 
run  over  him,  they  shall  in  either  case  be  forfeited  as  deodands ; 
which  is  grounded  upon  this  additional  reason,  that  such  mis- 
fortunes are  in  part  owing  to  the  negligence  of  the  owner ;  and 
therefore  he  is  properly  punished  hysuch  forfeiture.  Ihact. 
L  3.  c.  5. 

W  here  a  thing  not  in  motion  is  the  occasion  of  a  man's 
death,  that  part  only  which  is  the  immediate  cause  is  forfeited ; 
as  if  a  man  be  climbing  up  the  wheel  of  a  cart,  and  is  killed 
by  falling  from  it,  the  wheel  alone  is  a  deodand.  1  IL  P.  C 
422.  But  wherever  the  thing  is  in  motion,  not  onlv  that  part 
which  immediately  gives  the  wound  (as  the  wheel  which  runs 
over  his  body,)  but  all  things  which  move  with  it,  and  help 
to  make  the  wound  more  dangerous  (as  the  cart  and  loading, 
which  increase  the  pressure  of  the  wheel),  are  forfeited 
1  Haul:  P.  C.  c.Q6. 

It  matters  not  whether  the  owner  of  the  thing  moving  to  the 
death  of  a  person  were  concerned  in  the  killing  or  not :  for  if  a 
man  kills  another  with  my  sword,  the  sword  is  forfeited.  Dr. 
#  Stud.  d.  2.  c.  51.  And  therefore  in  all  indictments  for  homi- 
cide, the  instrument  of  death,  and  the  value  are  presented  and 
found  by  the  grand  jury  (as  that  the  stroke  was  given  by  a 
certain  penknife,  value  (id.),  that  the  king  or  bis  grantee  mav 
claim  the  deodand.  For  it  is  no  deodand  unless  it  be  presented 
as  such  by  a  jury  of  twelve  men,  3  Inst,  57:  5  Re?)  110' 
1  Inst.  144. 

No  deodands  are  due  for  accidents  happening  upon  the  high 
sea,  that  being  out  of  the  jurisdiction  of  the  common  law:  but 
if  a  man  falls  from  a  boat  or  ship  in  fresh  water  and  is  drowned, 
it  hath  been  said  that  the  vessel  and  cargo  arc  in  strictness  of 
law  a  deodand.  r,  Inst.  58:  I  H.  P.  C.  42.3:  Moll,  dc  Jur 
Marit.  2.  225. 

Juries,  however,  have  of  late  perhaps  too  frequently  taken 
upon  themselves  to  mitigate  these  forfeitures  by  finding  only 
some  trifling  thing,  or  part  of  an  entire  thing,  to'  have  been  the 
occasion  of  the  death.  But  in  such  cases,  although  the  finding 
by  the  jury  be  hardly  warrantable  by  law,  the  Court  of  K.  B. 
hath  -  generally  refused  to  interfere  on  behalf  of  the  lord  of  the 
franchise,  to  assist  so  unequitable  a  claim.  Fast*  on  Domic.  2i>6. 

Deodands,  as  well  as  other  forfeitures  in  general,  wrecks, 
treasure-trove,  &c.  may  be  granted  by  the  king  to  particular 
subjects  as  a  royal  franchise :  and  indeed  they  are  for  the  most 
part  granted  out  to  the  lords  of  manors  or  other  liberties ;  to  the 
perversion  of  their  original  design.    1  Comm.  299.  et  seq. 

If  a  man  riding  over  a  river,  is  thrown  off  his  horse  by  the 
violence  of  the  water,  and  drowned,  his  horse  is  not  deodand  ; 
for  his  death  was  caused  per  cursum  aquce.    2  Co.  483. 
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If  a  person  wounded  by  any  accident,  as  of  a  cart,  horse, 
die  within  a  year  and  a  day  after,  what  did  it  is  deodand: 
so  that  if  a  horse  strikes  a  man,  and  afterwards  the  owner  sells 
the  horse,  and  then  the  party  that  was  striken  dies  of  the 
s;roke,  the  horse,  notwithstanding  the  sale,  shall  be  forfeited  as 
deodand,    Plotud*       ;  5  Rep.  110. 

Things  fixed  in  the  freehold,  as  a  hell  hanging  in  a  steeple, 
a  wheel  of  a  mill,  &c,  unless  severed  from  the  freehold,  cannot 
he  deodands.  2  Inst.  28 1.  And  there  is  no  forfeiture  of  a 
deodand,  till  the  matter  is  found  of  record,  by  the  jury  that 
imds  the  death,  who  ought  also  to  find  and  appraise  the  deo- 
dand. 5  Rep.  1 10:  1  Inst.  144.  After  the  coroners  inciuisi- 
tion,  the  sheriff  is  answerable  for  the  value,  where  the  deodand 
belongs  to  the  king ;  and  he  may  levy  the  same  on  the  town. 
Sec.     Wherefore  the  inquest  ought  to  find  the  value  of  it. 

1  Hawk.  P.  C. 

Grants  of  deodands,,  &c.  how  to  be  inrollcd,  3  and  4  W.  Sp  M. 
c\  22.  §  1.  See  Franchises.  The  goods  and  chattels  of  felo 
tie  ses  ike,  were  like  wisely  anciently  held  to  be  deodands,  and 
are  now  forfeitable  to  the*  crown.  See  tit.  Felo  tie  se:  1  Lil. 
44-3. 

DE  ONERANDO  PRO   RATA   PORTIONIS.  An 

ancient  writ,  where  a  person  was  distrained  for  rent,  that  ought 
to  be  paid  bv  others  proportion  ably  with  him.  F-  N.  B.  234. 
If  a  man  hold  twenty  acres  of  land,  by  fealty  and  twenty 
shillings  rent,  and  he  aliens  one  acre  to  one  person,  and  another 
acre  to  another,  &c.,  the  lord  shall  not  distrain  one  alienee  for 
the  whole  rent,  but  for  the  rate  and  value  of  the  land  he  hath 
purchased,  &c.  And  if  he  be  distrained  for  more,  he  shall  have 
this  writ.    Ne?v  Nat.  Br.  586. 

DEPARTURE,  A  term  of  law  properly  applied  to  a  de- 
fendant, who  first  pleading  one  thing  in  bar  of  an  action,  and 
being  replied  unto,  in  his  rejoinder,  quits  that  and  shows 
another  matter  contrary  to,  or  not  pursuing  his  first  plea,  which 
is  called  a  departure  from  his  plea:  also  where  a  plaintiff  in  his 
declaration  sets  forth  one  thing,  and  after  the  defendant  hath 
pleaded,  the  plain  till' in  his  replication  shows  new  matter  dif- 
ferent from  his  declaration,  this  is  a  departure.    Phwd.  7j  8  * 

2  Inst.  147-  But  if  a  plaintiff  in  his- replication  depart  from 
his  count,  and  the  defendant  takes  issue  upon  it,  if  it  be  found 
for  the  plaintiff^  the  defendant  shall  take  no  advantage  of  that 
departure,  though  it  would  have  been  otherwise,  if  he  had 
demurred  upon  it.    Ratpn.  $(> :  1  LiL  Abr.  444. 

If  a  man  plead  a  general  agreement  in  bar,  and  in  his 
rejoinder  allege  a  special  one,  this  is  a  departure  in  pleading: 
and  if  an  action  is  brought  at  common  law,  and  the  plaintiff 
hv  his  replication  would  maintain  it  by  virtue  of  a  custom, 
it  hath  been  held  a  departure.  1  Nels.  Abr.  638.  Where  a 
matter  is  omitted  at  first,  it  is  a  departure  to  plead  it  after- 
wards. Ibid.  If  in  covenant  the  defendant  pleads  perform- 
ance, and  after  rejoins  that  the  plaintiff  ousted  him,  it  is  a 
departure  from  his  plea.  Raym.  22.  In  debt  upon  bond  for 
performance  of  covenants  in  a  lease,  the  defendant  pleaded 
performance;  and  afterwards  in  his  rejoinder  set  forth  that  so 
much  was  paid  in  money,  and  so  much  in  taxes,  Sec,  upon 
demurrer  it  was  adjudged  a  departure  from  the  plea,  because 
he  had  pleaded  performance,  and  afterwards  set  forth  other 
matter  of  excuse,  &c.    1  Salk<  221. 

Debt  upon  bond  for  performance  of  an  award,  made  for 
payment  of  money,  if  the  defendant  plead  performance,  and  the 
plaintiff  having  replied  and  assigned  a  breach  of  non-payment, 
&c,  the  defendant  rejoins  that  he  is  ready  to  pay  the  money  at 
the  day,  &c,  this  is  a  departure  from  his  plea,  for  performance 
is  payment  of  the  money  ;  and  payment,  and  ready  to  pay,  are 
different  issues.  Sid.  10:  4  Leon.  79-  I»  debt  upon  bond  for 
non -performance  of  an  award,  the  defendant  pleads  that  the 
award  was,  that  he  should  release  all  suits  to  the  plaintiff, 
which  he  had  done;  the  plaintiff  replies  that  such  an  award  was 
made,  but  that  the  award  was  farther,  that  the  defendant 
should  pay  to  the  plaintiff  such  a  sum,  &c. ;  the  defendant 


rejoins  that  true  it  is,  that  by  the  award  he  was  to  par  the 
plaintiff  the  said  sum,  but  that  the  award  was  also,  thai  the 
plaintiff  should  release  to  the  defendant  all  actions,  &C,  which 
he  had  not  done ;  on  demurrer  this  was  held  a  departure  from 
the  plea,  being  all  new  matter.  2  Buist.  3y :  Godb.  155 : 
1  Nels.  637.  After  nullum  fecerunt  arbiirium,  the  defendant 
cannot  plead  that  the  award  is  void,  without  being  a  departure 
from  the  former  plea  ;  aud  if  where  mil  tkl  agard  is  pleaded 
then  the  award  is  set  forth,  and  a  joinder  that  it  was  not  ten- 
dered, it  is  a  departure.    1  Lev.  133  :  Lid.  3S5. 

A  departure  must  be  always  from  something  that  is  material, 
or  it  will  not  be  allowed :  if  in  trespass  for  taking  goods,  the 
plaintiff  reply,  that  after  the  taking,  the  defendant  converted 
them  to  his  own  use,  this  being  an  abuse,  makes  a  trespass; 
and  the  conversion  is  either  trover  or  trespass  at  the  plaintiffs 
election,  so  that  by  his  replication  he  may  make  it  trespass, 
and  be  no  departure.  1  Saltr.  221,  222.  In  circumstances  of 
time,  &c,  laid  as  to  promises,  the  plaintiff  is  not  tied  to  a 
precise  day  ;  for  if  the  defendant  by  his  plea  force  the  plaintiff 
to  vary,  it  is  no  departure  from  his  declaration,  1  Nels,  tj40, 
641.  And  if  another  place  be  mentioned  in  the  replication,  in 
action  of  debt,  as  this  is  a  personal  thing,  it  is  no  departure, 
because  he  who  is  indebted  to  another  in  one  place,  is  so  in 
every  place.    Sid*  228. 

If  new  matter  which  explains  or  fortifies  the  bar  be  rejoined 
by  the  defendant,  it  is  not  a  departure.  1  f¥ils<  8.  97,  S:  Co. 
Lit.  304,  a. 

A  departure  being  a  denial  of  what  is  before  admitted,  is  a 
saying  and  un- saying,  at  id  for  that  an  issue  cannot  be  juined 
upon  it;  it  is  bad  for  the  uncertainty.  1  LiL  444.  See  farther 
tits.  Pleading,  Novel  Assignment,  Trespass :  and  see  Stephen 
on  Pleading,  p.  405.  Bac.  Ab.  Pleas  and  Pleading,  L 
(7th  ed.) 

Departure  in  despite  of  the  Couiit,  and  entry  of  it. 
See  tit.  Default. 

Departure  of  Gold  and  Silver.  The  parting  or  di- 
viding of  those  metals  from  others  that  are  coarser.  See  staL 
4  Hen.  7«  c.  2. 

DEPOPULATIO  AGRORUM.  Destroying  and  ravaging 
a  count rv  ;  an  offence  where  the  benefit  of  clergy  was  denied 
at  common  law.  2  Hal  PL  333:  12  Rep.  30  :  3 1 11st.  20k 
Sec  tit.  Clergy,  Benefit  of. 

DEPOSITION,  deposition  The  testimony  of  a  witness, 
otherwise  called  a  deponent,  put  down  in  writing  by  way  of 
answer  to  interrogatories  exhibited  for  that  purpose,  in  Chan- 
cery, &c.  Proof  in  the  High  Court  of  Chancery  is  by  dqmi- 
lions  of  witnesses:  and  the  copies  of  such  regularly  taken  and 
published,  are  read  as  evidence  at  the  hearing.  For  the  pur- 
poses of  examining  witnesses  in  or  near  London  there  is  an 
examiner's  office  appointed  :  but  for  such  as  live  in  the  country, 
a  commission  to  examine  witnesses  is  usually  granted  to  four 
commissioners,  two  named  of  each  side,  or  any  three  or  two  of 
them  to  take  the  depositions  there.  Aud  if  the  witnesses 
reside  beyond  sea,  a  commission  may  he  had  to  examine  them 
there  upon  their  own  oaths;  and  if  foreigners,  upon  tbe  oaths 
of  two  skilful  interpreters.  And  it  hath  been  established  that 
the  deposition  of  an  heathen  who  believes  in  the  Supreme  Bang, 
taken  by  commission  in  the  most  solemn  manner  according  to 
the  custom  of  his  own  country  may  be  read  in  evidence. 
1  Atk.  2 1 .  The  commissioners  are  sworn  to  take  the  examina- 
tions truly  and  without  partiality,  and  not  to  divulge  them  till 
published'  in  the  Court  of  Chancery  ;  and  their  clerks  are  also 
sworn  to  secrecy.  The  witnesses  are  compellable  by  process™ 
subpoena,  as  in  the  courts  of  common  law,  to  appear  and  submit 
to  examination.  And  when  their  depositions  are  taken  they  arc 
transmitted  to  the  court  with  the  same  care  that  the  answer  of 
a  defendant  is  sent.    3  Comm.  44f). 

After  a  witness  is  fully  examined,  the  examinations  see  read 
over  to  him,  and  the  witness  is  at  liberty  to  alter,  or  amend  any 
thing;  after  which  he  signs  them,  and  then  and  not  before,  tbe 
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examinations  are  complete,  and  good  evidence.  1  P.  Wins.  4-15. 
Tiie  same  practice  prevails  in  ecclesiastical  causes. 

Where  a  witness  was  examined  in  a  cause  in  Chancery,  and 
before  signing  his  examination  died,  the  Master  of  the  Rolls, 
upon  advising  with  the  Master  in  Chancery  then  in  court, 
denied  the  making  use  of  the  depositions,  as  being  not  perfect. 
1  P.  WW  414, 

But  where,  after  an  order  for  publication,  defendant  exa- 
mined a  witness,  and  then  perceiving  the  irregularity  (it  being 
after  publication),  the  defendant  on  the  it, ma!  affidavit  by  him- 
■elfj  his  clerk  in  court,  and  solicitor,  that  they  had  not  seen,  nor 
would  not  see  any  of  the  depositions,  got  an  order  to  re-examine 
this  witness;,  but  before  re-examination  the  witness  died; 
upon  affidavit  of  this,  Lord  Ch.  J.  Parker,  ordered  that  the 
defendant  might  make  use  of  the  depositions,  the  re-examina- 
tion being  prevented  by  the  act  of  God.    1  P.  Wins.  415. 

Depositions  in  the  Chancery  after  a  cause  is  determined , 
may  be  given  in  evidence  in  a  trial  at  bar  in  B.  R.  in  a  suit  for 
the  same  matter,  between  the  same  parties,  if  the  party  that 
deposed  be  dead  ;  but  not  otherwise,  for  if  he  be  living,  he  must 
appear  in  person  in  court  to  be  examined,  &c.   1  LU.  Abr\  445/ 

See  farther,  as  to  the  admission  of  written  depositions  in  evi- 
dence at  common  law,  Bull,  N.  P.  22Q.  230 — -42  ;  and  this 
Diet.  tit.  Evidence. 

Depositions  of  informers,  See.  taken  upon  oath  before  a 
coroner,  upon  an  inquisition  of  death,  or  before  justices  of  peace 
on  a  commitment  or  bailment  of  felony,  may  be  given  in  evi- 
dence at  a  trial  for  the  same  felony ;  if  it  be  proved  on  oath 
that  the  informer  is  dead,  or  unable  to  travel,  or  kept  away  by 
the  procurement  of  the  prisoner ,'  and  oath  must  be  made  that 
the  de]KJsitions  arc  the  same  that  were  sworn  before  the  coroner 
or  justice,  without  any  alteration.    2  Hawk.  P,  C. 

By  stat.  13.  G.  3.  c.  63.  §  40.  in  case  of  indictments  and  In- 
formations in  the  King's  Bench  for  misdemeanors,  or  offences 
committed  in  India,  that  court  may  award  writs  of  mandamus 
to  the  judges  of  the  courts  in  India,  to  examine  witnesses  con- 
cerning the  matters  charged  in  such  indictments  and  otFences, 
and  the  depositions  so  taken  are  to  be  allowed  and  read  at  any 
trial  for  such  crimes  or  misdemeanors. 

By  §  41.  &  42.  provision  is  made  for  'taking  the  depositions 
of  witnesses  on  any  information  or  indictment  in  the  King's 
Bench,  against  the  judges  of  the  Supreme  Court  of  Judicature 
in  India,  and  in  cases  of  proceedings  in  parliament  for  offences 
committed  in  that  country. 

And  by  §  44.  when  any  action  or  suit  in  law  or  equity,  the 
cause  whereof  shall  arise  in  India,  is  brought  in  any  of  the 
courts  at  Westminster,  such  court,  on  motion,  may  award  a 
writ  in  the  nature  of  a  mandamus  to  the  judges  of  the  courts 
in  India  for  the  examination  of  witnesses,  and  such  examina- 
tion shall  be  allowed  and  read  at  any  trial  or  hearing  between 
the  parties  in  such  cause  or  action. 

But  it  is  enacted  by  §  45.  that  no  depositions  taken  by  virtue 
of  the  act,  shall  be  allowed  to  be  given  in  evidence  in  any 
capital  case,  other  than  such  as  shall  be  proceeded  against 
in  parliament. 

By  the  1  W.  4.  c.  22.  §  1.  the  powers  and  provisions  of  the 
13  G.  3.  c.  63.  relating  to  the  examination  of  witnesses  in 
India,  are  extended  to  all  colonies  and  places  under  the 
dominion  of  his  Majesty,  and  to  the  judges  of  the  several  courts 
therein,  and  to  all  actions  depending  in  the  courts  of  law  at 
Westminster,  in  what  country  soever  the  cause  of  action  may 
have  arisen,  and  whether  the  same  may  have  arisen  within 
the  jurisdiction  of  the  court,  to  the  judges  whereof  the  writ  or 
commission  may  be  directed,  or  elsewhere. 

By  §  4.  it  shall  be  lawful  for  the  said  courts  at  Westminster, 
and  also  for  the  Court  of  Common  Pleas  of  the  county  palatine 
of  Lancaster,  and  the  Court  of  Pleas  of  the  county  palatine 
of  Durham,  and  the  several  judges  thereof,  in  every  action 
depending  in  such  court,  upon  the  application  of  any  of  the 
parties  to  such  suit,  to  order  the  examination  on  oath,  upon 
interrogatories,  or  otherwise,  before  the  master  or  prothonotary 
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of  the  said  court,  or  other  person  or  persons  named  in  such  order, 
of  any  witnesses  within  the  jurisdiction  of  the  court  where 
the  action  shall  be  depending,  or  to  order  a  commission  to  issue 
for  the  examination  of  witnesses  on  oath,  in  any  place  or  places 
out  of  such  jurisdiction,  by  interrogatories  or  otherwise. 

In  Ducket  w  Hi  Hiatus,  1  Turn*.  502,  the  Court  of  Ex- 
chequer under  this  section  granted  a  commission  to  examine 
witnesses  in  France,  in  an  action  pending  in  that  court.  A 
similar  commission  was  granted  by  the  C  ourt  of  King's  Bench, 
in  Reynard  v.  Cope,  cited  in  note  to  1  Tyrw.  503. 

By  §  10.  no  examination  or  deposition  to  be  taken  by  virtue 
of  the  act,  shall  be  read  in  evidence  at  any  trial  without  the 
consent  of  the  party  against  whom  the  same  may  be  offered, 
unless  it  shall  appear,  to  the  satisfaction  of  the  judge,  that  the 
examinant  or  deponent  is  beyond  the  jurisdiction  of  the  court, 
or  dead,  or  unable  from  permanent  sickness,  or  other  permanent 
infirmity,  to  attend  the  trial. 

By  7  G\  4,  c,  64.  §  2.  before  any  person  charged  with  felony, 
or  suspicion  thereof,  shall  be  bulled  or  committed,  the  justices 
shall  take  down  the  examination  in  writing  of  the  witnesses 
and  prisoner,  and  bind  over  the  parties  to  appear  at  the  trial, 
and  return  the  deposition  and  recognizance  to  the  court;  and 
by  §  3.  the  like  shall  be  done  in  cases  of  misdemeanor.  By 
§  4.  the  like  duty  is  imposed  on  coroners  taking  inquisitions  in 
murder  and  manslaughter. 

By  7  and  8  G.  4.  c,  2$.  §  21.  stealing,  or  for  any  fraudulent 
purpose  taking  away,  or  obliterating,  injuring,  or  destroying, 
any  deposition  belonging  to  any  court  of  record  or  equity,  is  a 
misdemeanor,  and  punishable  by  transportation,  &c. 

Deposition  is  used  in  the  law  in  another  sense,  viz.  to  sig- 
nify the  depriving  a  person  of  some  dignity.  See  tits.  Degra- 
dation, Deprivation. 

Deposition  is  also  taken  for  death  ,*  and  dies  deposit ionis,  the 
day  of  one's  death.    Lift.  Diet. 

DEPRIVATION,  deprivation  A  depriving  or  taking 
away ;  as  when  a  bishop,  parson,  vicar,  &c,  is  deposed  from 
his  preferment.  Of  deprivations  there  are  two  sorts,  depri- 
ratio  a  benejicio,  and  ab  officio ;  the  deprivation  d  beneficio  is 
when  for  some  great  crime,  &e.,  a  minister  is  wholly  deprived 
of  his  living:  and  deprivatio  ab  officio  is  where  a  minister  is 
for  ever  deprived  of  his  orders,  which  is  also  called  deposition 
or  degradation,  and  is  commonly  for  some  heinous  offence 
meriting  death,  and  performed  by  the  bishop  in  a  solemn 
manner.    Blottiit.    See  Degradation. 

Deprivatio  a  beneficio  is  an  act  of  the  Spiritual  Court, 
grounded  upon  some  crime  or  defect  in  the  person  deprived,  by 
which  he  is  discharged  from  his  spiritual  promotion  or  benefice, 
upon  sufficient  cause  proved  against  him,    1  Nets.  Abr.  641. 

Deprivation  may  also  be  by  a  particular  clause  in  some  act 
of  parliament :  the  deprivation  of  bishops,  &c.  Ls  declared 
lawful  by  stat.  39  Eliz.  c.  8.  And  by  the  king's  commission, 
as  he  hath  the  supremacy  lodged  in  him,  a  bishop  may  be 
deprived ;  for  since  a  bishop  is  vested  with  that  dignity  by 
commission  from  the  king,  it  is  reasonable  he  should  be  deprived, 
where  there  is  just  cause,  by  the  same  authority  i  but  the 
canons  direct,  that  a  bishop  shall  be  deprived  in  a  synod  of  the 
province ;  or,  if  that  cannot  be  assembled,  by  the  archbishop 
and  twelve  bishops,  at  least,  not  as  his  assistants,  but  as  judges. 
It  has  been  adjudged,  that  an  archbishop  may  deprive  a  bishop 
for  simony ,  &c>,  for  he  hath  power  over  his  suffragans,  who 
may  be  punished  in  the  archbishop's  court  for  any  offence 
against  their  duty,     1  Salk\  134.    See  tit.  Bishop. 

The  causes  of  deprivation  are  many  :  if  ft  clerk  obtain  a  pre- 
ferment in  the  church,  by  simoniacal  contract ;  if  he  be  an 
excommunicate,  a  drunkard,  fornicator,  adulterer,  infidel, 
schismatic,  or  heretic;  or  guilty  of  murder,  manslaughter, 
perjury,  forgery,  &c.  If  a  clerk  be  illiterate  and  not  able  to 
perform  the  duty  of  his  church  ;  if  he  be  a  scandalous  person 
in  his  life  and  conversation  ;  or  bastardy  be  objected  against 
him  ;  if  one  be  a  mere  layman,  and  not  in  holy  orders ;  or 
under  age,  viz.  the  age  of  twenty-three  years ;  be  disobedient 
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and  incorrigible  to  his  ordinary  ;  or  a  nonconformist  to  the 
canons;  if  a  parson  refuse  to  use  the  Common  Prayer,  or 
preach  in  derogation  of  it  ;  do  not  administer  the  sacraments, 
or  read  the  articles  of  religion,  &c.    See  tits.  Parson,  Clergy. 

If  any  parson,  vicar,  &c.  have  one  benefice  with  cure  of 
souls,  and  take  plurality,  without  a  faculty  or  dispensation  ;  or 
if  he  commit  waste  in  the  houses  and  lands  of  the  church, 
called  dilapidations;  all  these  have  been  held  good  causes  for 
deprivation  of  priests,  Degg's  Parson's  Connseller,  98,  99> 
&c.  :  3  Inst.  5204.  See  tits.^Advon>son,  IL3  Chaplain,  Cession. 
And  refusing  to  use  the  Common  Prayers  of  the  church,  plu- 
rality of  livings,  &c,  are  causes  of  deprivation  ipso  facto,  in 
which  case  the  church  shall  be  void,  without  any  sentence 
declaratory  :  and  avoidances  by  act  of  parliament  need  no 
declaratory  sentence  ;  but  in  other  cases  there  must  be  a  decla- 
ratory sentence,    Dyer,  275.    See  tit.  Parson. 

Where  a  benefice  is  only  voidable,  but  not  void,  before 
sentence  of  deprivation,  the  party  must  be  cited  to  appear ; 
there  is  to  be  a  libel  against  him,  and  a  time  assigned  to  answer 
it,  and  also  liberty  for  advocates  to  plead,  and  after  all  a  solemn 
sentence  pronounced  :  though  none  of  these  formalities  arc 
required,  where  the  living  is  made  ipso  facto  void.  Can.  122. 
If  a  deprivation  be  for  a  thing  merely  of  ecclesiastical  cogni- 
zance, no  appeal  lies ;  but  the  party  has  his  remedy  by  a  com- 
mission of  review,  which  is  granted  by  the  king  of  mere  grace. 
Moor,  781. 

DEPUTY,  deputatusr\  One  that  exercises  an  office,  &c. 
in  another  man's  right ;  whose  forfeiture  or  misdemeanor 
shall  cause  him  whose  deputy  he  is  to  lose  his  office.  The 
common  law  takes  notice  of  deputies  in  many  cases,  but  it 
never  takes  notice  of  under- deputies  ;  for  a  deputy  is  generally 
but  a  person  authorised, 'who  cannot  authorise  another.  1  LiL 
Abr.  A  man  cannot  make  his  deputy  in  all  cases ;  except 

the  grant  of  the  office  justify  him  in  it,  and  where  it  is  to  one 
to  execute  by  deputy,  &c. 

And  there  is  a  great  difference  between  a  deputy  and 
assignee  of  an  office  ;  for  an  assignee  hath  an  interest  in  the 
office  itself;  and  doth  all  things  in  his  own  name;  for  whom 
his  grantor  shall  not  answer,  unless  in  special  cases.  But  a 
deputy  hath  not  any  interest  in  the  office,  but  is  only  the 
shadow  of  the  officer,  in  whose  name  he  doth  all  things.  And 
where  an  officer  hath  power  to  make  assigns,  he  may  implicitly 
make  deputies.  And  a  sheriff  may  make  a  deputy,  or  under- 
sheriff,  although  he  have  not  such  express  words  in  his  patent* 
9  Rep.  ^Q.—Cowel. 

A  deputy  cannot  make  a  deputy,  because  it  implies  an  assign- 
ment of  his  whole  power,  which  it  cannot  assign  over ;  but  he 
may  impower  another  to  do  a  particular  act.  1  Salk.  96:  J  At.  379* 
And  a  factor  cannot  delegate  his  employment  to  another,  so 
as  to  raise  a  privity  between  that  other  and  the  principal. 
2  MauleSfS.  299.  '  And  see  9  Fes.  236:  1  Younge  $  J.  387- 

Judges  cannot  act  by  deputy,  but  -are  to  hold  their  courts  in 
person  ;  for  they  may  not  transfer  their  power  over  to  others. 
£  Hawk.  P.  C.  c.  1.  §  9-  But  it  has  been  adjudged,  that 
recorders  may  hold  their  courts  by  deputy.  1  Lev*  76.  The 
nffiee  of  Cusfos  Hrvrlum  and  Chirographcr  in  C.  I\  cannot  be 
executed  by  deputy.  1  Nels.  Abr.  644.  A  steward  of  a  court 
may  make  a  deputy  ;  and  acts  of  an  under-steward's  deputy 
have  been  held  good  in  some  cases.    Cro.  Eliz.  534. 

A  coroner  ought  not  to  execute  his  office  by  deputy,  it 
being  a  judicial  office  of  trust ;  and  judicial  offices  are  annexed 
to  the  person.  1  LiL  446.  But  the  coroner  of  the  Admiralty 
may  appoint  a  deputy,  for  the  power  is  conferred  by  his  patent. 
See  Jervis  on  Coroners,  p.  56.  If  the  office  of  parkership  be 
granted  to  one,  he  may  not  grant  this  to  another;  because  it  is 
an  office  of  trust  and  confidence.     Terms  de  la  Ley. 

A  bailiff  of  a  liberty  may  make  deputy.  Cro.  Jac,  240.  And 
a  constable  may  make  a  deputy,  who  may  execute  the  warrant 
directed  to  the  constable,  &c.   2  Danv.  482.    See  tit.  Constable. 

When  an  office  descends  to  an  infant,  idiot,  &c.  such  may 
make  a  deputy  of  course.  9  Bep.  47-  Where  an  office  is  granted 


to  a  man  and  his  heirs,  he  may  make  an  assignee  of  that  office 
and  by  consequence  a  deputy. 

A  deputy  of  an  office  hath  no  interest  therein,  but  doth  all 
things  in  his  master's  name,  and  his  master  shall  be  answerable  * 
but  an  assignee  hath  an  interest  in  the  office,  and  doth  all 
things  in  his  own  name,  for  whom  his  grantor  shall  not  answer, 
unless  in  special  cases.  Terms  de  la  Ley.  The  clerk  of  the 
papers  in  the  Kings  Bench  prison  cannot  act  by  deputy,  but 
must  himself  reside  within  the  rules  of  the  prison.  4  Term  R 
7i6:  5  T.  It  511. 

A  superior  officer  must  answer  for  his  deputy  in  civil  action?, 
if  he  is  not  sufficient :  but  in  criminal  cases  it  is  otherwise, 
where  deputies  are  to  answer  for  themselves.  2  Inst.  IQl,  4(j(). 
Doct.  Stud.  c.  42.  See  tit.  Officer.  As  to  the  validity  of  a 
deputy's  acts  after  the  death  of  his  principal,  see  6  East,  356. 

Where  the  registrars  of  a  diocese,  being  authorised  by  their 
patent  of  office  to  appoint  a  deputy  u  to  be  approved  and 
allowed  of  by  the  bishop/'  nominated  a  person  to  be  deputy 
registrar,  and  applied  to  the  bishop  to  ratify  the  nomination, 
who  answered  that,  "  for  good  and  sufficient  reasons,"  he  dis- 
approved of  the  individual  appointed  holding  the  situation,  but 
declined  to  specify  his  reasons;  the  Court  of  King's  Bench 
refused  a  rule  nisi  for  a  mandamus  to  the  bishop,  to  admit  the 
deputy.  Lord  Tenterden,  C.  J.  said,  "  the  bishop  has  by  law 
the  power  of  approving  or  disapproving,  and  we  cannot  call 
upon  him  to  exercise  it  in  one  particular  way  or  another."  The 
King  v.  The  Bishop  of  Gloucester,  2  B.  <$•  AdoL  158. 

Di;  QL'IBUS  SUB  DISSEISIN.  A  writ  of  eatoy.  Sec 
F.  N.  B.  191 «    To  be  abolished.    See  tit.  Disseisin. 

DEB,  from  the  Sax.  Deor,  FeraJ]  The  names  of  places 
beginning  with  this  word  signify  that  formerly  wild  beasts 
herded  there  together. 

DERAIGN,  or  DEREYN,  disrationare ;  dirationare.'] 
Seems  to  be  derived  literally  from  the  Fr.  deraigner, or  derugner, 
to  confound  and  disorder,  or  to  turn  out  of  course  or  displace; 
as  deraignment  or  departure  out  of  religion.  Stat.  33  H.  8. 
c.  6.  And  deraignment  and  discharge  of  their  profession.  Stal. 
S3  IL  8.  c.  2<). 

Ill  our  common  la?v  this  word  is  used  diversely;  but  gene- 
rally to  prove,  viz.  to  deraign  that  right,  deraign  the  warranty, 
&c.  Glanv.  lib.  2.  cap.  6 :  F.  N.  B.  14(i.  If  a  man  hath  an  estate 
in  fee  with  warranty,  and  enfeoffs  a  stranger  with  warranty, 
and  dies,  and  the  feoffee  vouches  the  heir,  the  heir  shall  deraign 
the  first  warranty,  Sec.  Plowd.  7.  And  joint  tenants  and  tenants 
in  common  shall  have  aid,  to  the  intent  to  deraign  the  war- 
ranty paramount.  31  H.  S.cap.  1.  See  Br  acton,  lib.  3.  tracts, 
cap.  28.  Britton  applieth  this  word  to  a  summons  that  they 
be  challenged  as  defective,  or  not  lawfully  made.  c.  21.  And 
Skene  confounds  it  with  our  waging  and  making  of  law.  See 
hex  Deraisnia. 

Perhaps  this  word  deraign,  and  the  word  deraignment  derived 
from  it,  may  be  used  in  the  sense  of  to  prove  and  approving,  by 
disproving  what  is  asserted  in  opposition  to  truth  and  fact. 

DERELICT,  dereliclusr\  Any  thing  forsaken  or  left,  or 
wilfully  cast  aw  ay.  Derelict  lands  suddenly  left  by  the  sea 
belong  to  the  king :  but  if  the  sea  shrink  back  so  slowly  that 
the  gain  he  by  little  and  little,  i.  e.  by  small  and  imperceptible 
degrees,  it  shall  go  to  the  owner  of  the  lands  adjoining.  Where 
certain  land  on  the  coast  of  Lincolnshire  had  been  formed  gradu- 
ally by  ooze  and  soil  deposited  by  the  sea,  and  the  increase  could 
not  be  observed,  when  actually  going  on,  though  a  visible 
increase  took  place  every  year,  and  in  the  course  of  fifty  ye^ 
a  large  piece  of  land  had  thus  been  found,  it  was  held  that  it 
could  be  said  to  be  left  by  the  sea,  and  that  it  belonged  to  the 
lord  of  the  manor.  7it\r  v.  Lord  Yarborough,  2  Barn.  §  CJJb 
See  2  Comm.  201, 

Certain  goods  derelict  (spirits  and  tobacco)  are  liable  to  duties 
of  customs  as  if  legally  imported.    See  tit.  Wreck, 

Derelict  (Ship),  is  a  vessel  forsaken  at  sea.  Sir  Lmmt 
Jekins  defines  derelict  to  be  "  boats  or  other  vessels  forsaken, 
or  found  on  the  seas  without  any  person  in  them :  of  these  the 
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Admiralty  has  but  the  custody,  and  the  owner  may  recover 
them  within  a  year  and  a  day."  See  1  Robinson's  Adm.  Rep,  41. 

In  cases  of  derelict  ships  an  allowance  is  made  in  the  nature  of 
salvage  of  two- fifths  or  more,  where  the  salvage  has  been  attended 
with  dunger.  "4  Rob.  Adm.  Rep.  1 94.   See  tit.  Salvage,  Wreck. 

DESCENDER,  writ  of  fonnedm  in.  A  writ  which  lieth, 
where  a  gift  in  tail  is  made,  and  the  tenant  in  tail  aliens  the 
land  entailed,  or  is  disseised  and  dies;  the  heir  in  fail  shall 
have  this  writ  against  him,  who  is  then  the  actual  tenant  of 
the  freehold.  jFV  N.  B.  2 1 1 ,  2 12.  To  be  abolished.  3  and  % 
W*  4.  c.  27-  §  3fi ;  and  tit.  Formedon. 

DESCENT,  or  Hereditary  Succession; 

Lat.  descensus;  Fr.  discern* ;  in  which  hitter  way  the  terra 
is  usually  spelt  in  all  old  law  books.  The  title  whereby  a  man 
on  the  death  of  his  ancestor  obtains  the  freehold  of  such 
ancestor,  by  right  of  representation,  as  his  heir  at  law, — It  is 
otherwise  defined  ;  the  order  or  means  whereby  lands  or  tene- 
ments are  derived  unto  any  man  from  his  ancestor. — An  heir  is 
he  upon  whom  the  law7  casts  the  estate  immediately  on  the 
death  of  his  ancestor:  and  the  estate  so  descending  is  in  law 
called  the  inheritance*    See  2  Comm.  200.  lib.  2.  c.  14. 

I5y  law  no  inheritance  can  vest,  nor  can  any  person  be  the 
actual  complete  heir  of  another,  till  the  ancestor  is  previously 
dead.  Nemo  est  hmres  viventis.  Before  that  time  the  person 
who  is  next  in  the  line  of  succession  is  called  an  heir  apparent, 
or  heir  presumptive-  Heirs  apparent  are  such,  whose  right  of 
inheritance  is  indefeasible,  provided  they  outlive  the  ancestor  ; 
as  the  eldest  son  or  his  issue,  who  must  by  the  course  of  com- 
mon law  be  heir  to  the  father  whenever  he  happens  to  die. 
Heirs  presumptive  are  such,  who,  if  the  ancestor  should  die 
immediately,  would,  in  the  present  circumstances  of  things,  he 
his  heirs  ;  but  whose  right  of  inheritance  may  be  defeated  by 
the  contingency  of  some  nearer  heir  being  born  ;  as  a  brother 
or  nephew,  whose  presumptive  succession  may  be  destroyed  by 
the  birth  of  a  child;  or  a  daughter,  whose  present  hopes  may 
hereafter  be  cut  off  by  the  birth  of  a  son.  Nay,  even  if  the 
estate  hath  descended,  by  the  death  of  the  owner,  to  such 
brother  or  nephew,  or  daughter ;  in  the  former  cases,  the  estate 
shall  be  devested  and  taken  away  by  the  birth  of  a  posthumous 
child;  and  in  the  latter,  it  shall  also  be  totally  devested  by  the 
birth  of  a  posthumous  son.    Bro.  tit.  Descent,  58. 

And  besides  this  case  of  a  posthumous  child,  if  lands  are  given 
to  a  son  who  dies,  leaving  a  sister  his  heir ;  if  the  parents  have 
at  any  distance  of  time  afterwards  another  son,  this  son  shall 
devest  the  descent  upon  the  sister,  and  take  the  estate  as  heir 
to  his  brother.  Co.  Lit.  1 1  :  DocL  §  Stud.  d.  2.  c.  7.  So  the 
same  estate  may  he  frequently  devested  by  the  subsequent  birth 
of  nearer  presumptive  heirs,  before  it  fixes  upon  an  heir 
apparent.  As  if  an  estate  is  given  to  an  only  child  who  dies, 
it  may  descend  to  an  aunt,  who  may  be  stripped  of  it  by  an 
afterborn  uncle ;  on  whom  a  subsequent  sister  may  enter,  and 
who  will  again  be  deprived  of  the  estate  by  the  birth  of  a 
brother,  the  heir  apparent.  Christian's  note  on  2  Comm.  208. 
See  tit.  Posthumous  Children,  Infant,  II. 

It  seems  determined  that  every  one  has  a  right  to  retain  the 
rents  and  profits  which  accrued  whilst  he  was  thus  legally  pos- 
sessed of  the  inheritance.  1  Inst.  II.  in  n.  2  Wits.  526* — See 
farther,  as  to  the  entry  of  a  posthumous  heir,  Wat  kins  on 
Descent,  c.  4. 

In  order  to  treat  the  subject  the  more  clearly,  it  seems  better 
to  lay  aside  such  matters  as  will  only  tend  to  cause  embarrass- 
ment and  confusion.  The  question,  who  arc,  and  who  are  not 
capable  of  being  heirs,  comes  more  properly  under  the  titles  Heir, 
Attainder,  Escheat  ;  which  see.  We  may  also  pass  over  the 
frequent  division  of  descents,  into  those  by  custom*  statute,  and 
common  law.  As  to  descents  by  particular  custom,  as  to  all  the 
sons  in  gavelkind,  or  to  the  youngest  in  Borough  English,  see 
those  titles,  and  title  Custom;  and  as  to  descents  by  statute,  or 
fees-tail  performam  doni,  in  pursuance  of  the  st at.  of  Westm.  2. 
see  tits.  Estate,  Limitations,  Tenure. 


As  the  law  of  descents  depends  not  a  little  on  the  nature  of 
kindred,  and  the  several  degrees  of  consanguinity,  it  will  be 
previously  necessary  to  state  briefly  the  true  notion  of  this 
kindred  or  alliance  in  blood. 

Consanguinity,  or  kindred,  is  defined  by  the  writers  on 
these  subjects  to  be  vinculum  personam™  ab  eodem  slipite  de- 
scendentium  ;  the  connexion  or  relation  of  persons  descended 
from  the  same  stock  or  common  ancestor.  This  consanguinity 
is  either  lineal  or  collateral. 

Lineal  consanguinity  is  that  which  subsists  between  persons, 
of  whom  one  is  descended  in  a  direct  line  from  the  other,  as 
between  a  man  and  his  father,  grandfather,  and  great  grand- 
father, and  so  upwards,  in  the  direct  ascending  line ;  or 
between  a  man  and  his  son,  grandson,  great  grandson,  and  so 
downwards  in  the  direct  descending  line.  Every  generation, 
in  this  lineal  direct  consanguinity,  constitutes  a  different  degree, 
reckoning  either  upwards  or  downwards:  the  father  is  related 
in  this  first  degree,  and  so  likewise  is  the  son ;  grandsire  and 
grandson  in  the  second ;  great  grandsire  and  great  grandson  in 
the  third.  This  is  the  only  natural  way  of  reckoning  the 
degrees  in  the  direct  line,  and  therefore  universally  obtains,  as 
well  in  the  civil  and  canon  as  in  the  common  law. 

Collateral  kindred  answers  to  the  same  description :  colla- 
teral relations  agreeing  with  the  lineal  in  this,  that  they 
descend  from  the  same  stock  or  ancestor  ;  butdilfering  in  this, 
that  they  do  not  descend  one  from  the  other.  Collateral  kins- 
men are  such  then  as  lineally  spring  from  one  and  the  same 
ancestor,  who  is  the  stirps,  or  root,  we  stipes,  trunk  or  common 
stock,  from  whence  these  relations  are  branched  out.  As  if  a 
man  hath  two  sons,  who  have  each  a  numerous  issue;  both 
these  issues  are  lineally  descended  from  him  as  their  common 
ancestor;  and  they  are  collateral  kinsmen  to  each  other, 
because  they  are  all  descended  from  this  common  ancestor,  and 
all  have  a  portion  of  his  blood  in  their  veins,  which  denomi- 
nates them  consangitineos. 

The  very  being  of  collateral  consanguinity,  consists  in  this 
descent  from  one  and  the  same  common  ancestor.  Thus  A, 
and  his  brother  are  related  ;  Why?  Because  both  are  derived 
from  one  father :  A,  and  his  first  cousin  are  related ;  Why  ? 
Because  both  descended  from  the  same  grandfather ;  and  his 
second  cousin's  claim  to  consanguinity  is  this,  that  they  are 
both  derived  from  one  and  the  same  great  grandfather.  In 
short,  as  many  ancestors  as  a  man  has,  so  many  common  stocks 
he  has,  from  which  collateral  kinsmen  may  be  derived. 

The  method  of  computing  these  degrees  in  the  canon  law, 
which  our  law  has  adopted  (Co.  Lit.  23.)  is  as  follows: — We 
begin  at  the  common  ancestor,  and  reckon  downwards  ;  and  in 
whatsoever  degree  the  two  persons,  or  the  most  remote  of  them, 
is  distant  from  the  common  ancestor,  that  is  the  degree  in 
which  they  are  related  to  each  other.  Thus  A.  and  his  brother 
are  related  in  the  first  degree  ;  for  from  the  father  to  each  of 
them  is  counted  only  one :  A  and  his  nephew  are  related  in  the 
second  degree  ;  for  the  nephew  is  two  degrees  removed  from 
the  common  ancestor  ;  viz.  his  own  grandfather,  the  father  of  A. 
2  Comm.  207 

By  the  recent  stat.  3  and  4  JV.  4.  c.  106.  many  important 
alterations  have  been  made  in  the  law  of  descent. 

The  first  section  enacts,  lt  That  the  words  and  expressions 
hereinafter  mentioned,  which  in  their  ordinary  signification 
have  a  more  confined  or  a  different  meaning,  shall  in  this  act, 
except  where  the  nature  of  the  provision  or  the  context  of  the 
act  shall  exclude  such  construction,  be  interpreted  as  follows: 
(that  is  to  say,)  the  word  'land'  shall  extend  to  manors,  ad* 
vowsons,  messuages,  and  all  other  hereditaments,  whether  cor- 
poreal or  incorporeal,  and  whether  freehold  or  copyhold,  or  of 
any  other  tenure,  and  whether  descendible  according  to  the 
common  law,  or  according  to  the  custom  of  gavelkind  or 
borough- English,  or  any  other  custom,  and  to  money  to  be  laid 
out  in  the  purchase  of  land,  and  to  chattels  and  other  personal 
property  transmissible  to  heirs,  and  also  to  any  share  of  the  same 
hereditaments  and  properties  or  any  of  them,  and  to  any  estate  ■ 
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of  inheritance,  or  estate  for  any  life  or  lives,  or  other  estate 
transmissible  to  heirs,  and  to  any  possibility,  right,  or  title  of 
entry  or  action,  and  any  other  interest  capable  of  being  in- 
herited, and  whether  the  same  estates,  possibilities,  rights, 
titles,  and  interests,  or  any  of  them,  shall  be  in  possession,  re- 
version, remainder,  or  contingency;  and  the  words  f  the  pur- 
chaser/ shall  mean  the  person  who  last  acquired  the  land 
otherwise  than  by  descent,  or  than  by  any  escheat,  partition, 
or  inclosure,  by  the  effect  of  which  the  land  shall  have  become 
part  of  or  descendible  in  the  same  manner  as  other  land 
acquired  by  descent ;  and  the  word  1  descent  *  shall  mean  the 
title  to  inherit  land  by  reason  of  consanguinity,  as  well  where 
the  heir  shall  be  an  ancestor  or  collateral  relation,  as  where  he 
shall  be  a  child  or  other  issue ;  and  the  expression  '  descendants* 
of  any  ancestor  shall  extend  to  all  persons  who  must  trace  their 
descent  through  such  ancestor  ;  and  the  expression  { the  person 
last  entitled  to  land  '  shall  extend  to  the  last  person  who  had  a 
right  thereto,  whether  he  did  or  did  not  obtain  the  possession 
or  the  receipt  of  the  rents  and  profits  thereof ;  and  the  word 
1  assurance '  shall  mean  any  deed  or  instrument  (other  than  a 
will)  by  which  any  land  shall  be  conveyed  or  transferred  at 
law  or  in  equity and  every  word  importing  the  singular 
number  only  shall  extend  and  be  applied  to  several  persons  or 
things  as  well  as  one  person  or  thing;  and  every  word  im- 
porting the  masculine  gender  only  shall  extend  and  be  applied 
to  a  female  as  well  as  a  male." 

By  §  2.  it  is  enacted,  "  That  in  every  case  descent  shall  be 
traced  from  the  purchaser ;  and  to  the  intent  that  the  pedigree 
may  never  be  carried  further  back  than  the  circumstances  of 
the  case  and  the  nature  of  the  title  shall  require,  the  person 
last  entitled  to  the  land  shall,  for  the  purposes  of  this  act,  be 
considered  to  have  been  the  purchaser  thereof  unless  it  shall  be 
proved  that  he  inherited  the  same ;  in  which  case  the  person 
from  whom  he  inherited  the  same  shall  be  considered  to  have 
been  the  purchaser  unless  it  shall  be  proved  that  he  inherited 
the  same;  and  in  like  manner  the  last  person  from  whom  the 
land  shall  be  proved  to  have  been  inherited  shall  in  every  case 
be  considered  to  have  been  the  purchaser,  unless  it  shall  be 
proved  that  he  inherited  the  same/' 

This  section  abolishes  the  old  rule  of  law,  which  was  of 
feudal  origin,  and  was  expressed  in  the  maxim,  scisina  fac'U 
stipitem.  No  person  could  become  an  ancestor  from  whom 
lands  might  be  inherited,  unless  he  had  had  seisin  thereof, 
either  by  entry,  or  by  the  possession  of  a  tenant  for  years,  or, 
in  the  case  of  the  freehold  being  in  lease,  had  received  rent,  or 
exercised  some  act  of  ownership.  Where  an  estate  descended 
to  one  who  died  without  having  had  actual  or  constructive  pos- 
session, in  tracing  the  inheritance  he  was  passed  over,  and  the 
person  last  seised  became  the  root  or  stock  from  which  such 
inheritance  was  derived.  It  is  obvious  that  this  law  was  pro- 
ductive of  much  inconvenience  and  uncertainty.  On  the  death 
of  the  individual  last  entitled,  it  became  necessary  to  inquire 
into  the  state  of  the  property,  from  the  time  his  title  accrued  to 
the  period  of  his  decease.  Nor  was  it  an  improbable  result 
that  his  estate  would  be  split  into  portions,  and  go  to  parties 
standing  towards  him,  or  towards  the  person  by  whom  it  was 
last  enjoyed,  in  very  different  degrees  of  relationship-  Besides 
reversions  and  remainders,  there  was  another  kind  of  property 
which  did  not  admit  of  actual  possession.  To  make  himself 
the  root  or  stock  from  which  incorporeal  hereditaments  might 
be  inherited,  a  party  must  have  exercised  some  act  of  owner- 
ship over  them,  as  by  presenting  to  an  advowson,  &c. ;  while 
equitable  estates  were,  in  all  instances,  subject  to  a  constructive 
possession  created  by  the  law.  These  anomalies  induced  the 
real  property  commissioners  to  recommend  the  abolition  of  the 
rule,  and  the  passing  of  the  above  enactment,  which  places 
every  species  of  inheritable  property,  whether  in  possession 
or  in  reversion,  on  the  same  footing,  and  makes  it  descendible 
to  the  heirs  of  the  person  last  entitled,  although  he  may  never 
have  had  seisin.    See  1  Meal  Prop.  Report. 

By  §  3.  '*  when  any  land  shall  have  been  devised,  by  any 


testator  who  shall  die  after  the  thirty-first  day  of  December 
one  thousand  eight  hundred  and  thirty- three,  to  the  heir  or  to 
the  person  who  shall  be  the  heir  of  such  testator,  such  heir 
shall  be  considered  to  have  acquired  the  land  as  a  devisee,  and 
not  by  descent ;  and  when  any  land  shall  have  been  limited, 
by  any  assurance  executed  after  the  said  thirty- first  day  of 
December  one  thousand  eight  hundred  and  thirty-three,  to  the 
person  or  to  the  heirs  of  the  person  who  shall  thereby  have 
conveyed  the  same  land,  such  person  shall  be  considered  to  have 
acquired  the  same  as  a  purchaser  by  virtue  of  such  assurance, 
and  shall  not  be  considered  to  be  entitled  thereto  as  his  former 
estate,  or  part  thereof." 

The  first  part  of  this  section  alters  an  old  established  rule  of 
law.  In  order  to  explain  the  changes  introduced  by  both 
clauses  of  the  section,  it  is  requisite  to  advert  to  the  modes  of 
acquiring  property,  which  by  our  law  are  reduced  to  two,  viz, 
descent  and  purchase.  Descent  is  where  the  title  to  lands  is 
vested  in  a  man  by  the  single  operation  of  law;  purchase, 
wdierc  they  are  vested  in  him  by  his  own  act  and  agreement. 

2  Comms.  201.  Under  the  old  law,  which  had  its  origin 
during  the  prevalence  of  the  feudal  system,  descent  was  highly 
favored,  and  was  considered  the  worthiest  means  by  which 
land  could  be  acquired.  Where  a  testator  devised  in  fee  to  his 
heir,  the  latter  was  not  allowed  to  elect,  but  was  held  to  take 
by  descent.  And  this  rule  gave  rise  to  along  train  of  cases, 
in  which  it  was  decided,  that  although  the  estate  devised  to  the 
heir  was  charged  with  money  to  be  paid  to  younger  children, 
Hay  ns  worth  v.  Pretty,  Cro.  Eliz.  833,  f>19 ;  or  with  the 

,  payment  of  debts,  and  an  annuity  to  the  widow  of  the  testator, 
Emerson  v.  Inchbird,  I  Ld.  Raym.  728 ;  or  was  subject  to  a 
previous   devise    to  executors  for  years,  Hedger  v.  Rorve, 

3  Lev.  127  ;  or  to  another  person  for  life,  Preston  v.  Holmes, 
Styles,  148:  1  Roll  Abr*  626:  Chaplin  v.  Leroux,  5  M aide 

S.  14;  or  was  preceded  by  an  estate  tail,  Nottingham 
v.  Jennings,  1  Salk.  2,^3  ;  or  was  accompanied  by  an  executory 
devise  over  in  case  the  heir  died  under  23,  Doe  d*  Pratt 
v.  Timmins,  1  Barn,  A.  5S0|;  the  heir  took  by  descent,  and 
not  by  purchase.  But  the  devise  must  have  given  him  the 
same  estate  in  point  of  limitation  as  would  have  vested  in  him 
in  his  character  of  heir ;  for  if  it  conferred  a  different  one,  he 
was  held  to  take  by  purchase.  As  where  a  testator  devised  an 
estate  tail  to  his  heir.  Plowd.  545  h*  So  where  a  man  made 
a  devise  in  fee  in  joint- tenancy  to  his  two  daughters  who  were 
his  heirs,  and  would  have  succeeded  to  his  lands  as  co- 
parceners; Cro.  Eliz.  431,  pi.  36;  or  where,  having  two 
daughters,,  he  devised  to  one.    Co.  7 At*  lG'3  h. 

The  question  whether  a  descent  was  broken,  also  frequently 
arose  upon  wills  and  deeds,  in  cases  where  a  party  having 
lands  by  descent,  made  a  settlement  or  disposition  of  them, 
under  which  some  portion  of  the  estate  wTas  limited  or  resulted 
to  him,  or  his  heirs.  A  t  common  law,  where  a  man  granted  a 
less  interest  in  lands  than  he  himself  possessed,  he  continued 
seised  of  the  reversion  expectant  on  the  determination  of  the 
estate  granted,  as  of  his  old  estate.  So  also  in  a  conveyance 
by  way  of  use ;  if  only  part  of  the  use  were  limited,  the  residue 
resulted  as  undisposed  of  to  the  person  making  the  conveyance. 
Sanders  on  Uses,  103.  Neither  could  any  one  at  common 
law  limit  a  remainder  to  his  heirs,  unless  he  parted  with  the 
whole  fee  simple  ou  t  of  himsel  f.  Cham pernons  Case,  4-  H.  ft  1 9 
pL  6.  And  where  a  man  by  a  devise  {QKeefe  v.  Jones, 
13  Ves.  413),  or  by  a  conveyance  to  uses,  limited  particular 
estates,  and  took  back  the  ultimate  estate  or  fee  simple,  either 
to  himself  or  his  right  heir  (Cholmondeley  v.  Clinton,  2  B  § 
Aid.  ()25),  a  remainder  was  not  thereby  created  but  he  retained, 
his  original  reversion.  To  break  the  line  of  descent,  it  was 
necessary  that  the  estate  descending  should  be  destroyed  or 
extinguished,  and  the  estate  taken  back  be  entirely  new. 
Wat  fans  on  Descents,  153* 

Another  class  of  cases  sprung  out  of  the  rule  established  in 
Shelly' s  Case,  1  Rep.  93,  where  it  was  laid  down,  that  when 
the  ancestor  by  any  gift  or  conveyance  took  an  estate  of  free- 
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hold,  and  in  the  same  gift  or  conveyance  an  estate  was  limited, 
either  mediately  or  immediately,  to  his  heirs  in  fee  or  tail,  the 
won!  heirs  was  a  word  of  limitation  of  the  estate,  and  not  a 
word  of  purchase.  Nor  was  it  necessary  that  the  estate  of  the 
ancestor  should  be  expressly  given,  as  it  might  arise  hv  impli- 
cation of  law.  Pert  hay  v.  Hunell,  2  Fern.  3  70  ;  and  sec  JlW- 
mns  on  Descents,  64. 

The  latter  clause  of  the  ahove  section  has  now  put  an  end 
to  all  discussions  as  to  the  effect  of  assurances  made  by  any 
person,  in  which  land  is  limited  to  himself,  or  to  his  heirs,  by 
declaring  that  such  person  shall  be  considered  to  have  acquired 
the  land  as  a  purchaser,  and  shall  not  be  entitled  thereto  as 
his  former  estate. 

§  4-.  "  When  any  person  shall  have  acquired  any  land  by  pur- 
chase under  a  limitation  to  the  heirs  or  to  the  heirs  of  the  body 
of  any  of  his  ancestors,  contained  in  an  assurance  executed  after 
the  said  thirty-first  of  December  one  thousand  eight  hundred 
and  thirty-three,  or  under  a  limitation  to  the  heirs  or  to  the 
heirs  of  the  body  of  any  of  his  ancestors,  or  under  any  limita- 
tion having  the  same  effect,  contained  in  a  will  of  any  testator 
who  shall  depart  this  life  after  the  said  thirty-first  day  of 
December  one  thousand  eight  hundred  and  thirty-three,  then 
and  in  any  of  such  cases  such  land  shall  descend,  and  the 
descent  thereof  shall  be  traced  as  if  the  ancestor  named  in  such 
limitation  had  been  the  purchaser  of  such  land/' 

§  5.  "  No  brother  or  sister  shall  be  considered  to  inherit  im- 
mediately from  his  or  her  brother  or  sister,  but  every  descent 
from  a  brother  or  lister  shall  be  tiaeed  through  the  parent." 

Tbis  is  an  alteration  of  the  old  law.  Though  the  common 
ancestor  was  the  root  of  the  inheritance,  it  was  not  necessary 
to  name  him  in  making  out  the  pedigree  or  descent ;  for  the 
descent  between  two  brothers  was  held  to  be  an  immediate 
descent,  and  therefore  title  might  be  made  by  one  brother,  or 
his  representatives  to  or  through  another,  without  mentioning 
their  common  father.    1  Sid.  l{)6:  1  Ventr.  4g& 

§  6.  t{  Every  lineal  ancestor  shall  he  capable  of  being  heir  to 
any  of  his  issue ;  and  in  every  case  where  there  shall  be  no  issue 
of  the  purchaser,  his  nearest  lineal  ancestor  shall  be  his  heir  in 
preference  to  any  person  who  would  have  been  entitled  to 
inherit,  either  by  tracing  his  descent  through  such  lineal  an- 
cestor, or  in  consequence  of  there  being  no  descendant  of  such 
lineal  ancestor,  so  that  the  father  shall  be  preferred  to  a  brother 
or  sister,  and  a  more  remote  lineal  ancestor  to  any  of  his  issue, 
other  than  a  nearer  lineal  ancestor  or  his  issue/' 

This  section  introduces  a  very  considerable  change.  No  rule 
was  more  firmly  established,  than  that  an  inheritance  should 
never  lineally  ascend,  but  should  rather  escheat  to  the  lord. 
Lit.  §  3.  The  only  way  in  which  a  father  could  succeed  to 
lands  purchased  by  his  son,  was  by  an  intermediate  descent 
thereof  to  an  uncle,  or  other  collateral  relation,  from  whom  the 
father  might  inherit  as  his  next  heir.  This  rule  was  clearly 
derived  from  that  of  the  feudal  law,  successions  jeudi  talis 
est  rtatura  quod  ascendent es  non  xuvccffunf.    2  Feud.  50. 

The  reasons  for  excluding  a  lineal  ancestor  from  inheriting 
to  his  issue  are  obvious  to  every  one  acquainted  with  the 
history  of  feuds,  and  are  to  be  found  in  2  Comm.  212. 

§  7.  "  None  of  the  maternal  ancestors  of  the  person  from 
whom  the  descent  is  to  be  traced,  nor  any  of  their  descendants, 
shall  be  capable  of  inheriting  until  all  his  paternal  ancestors 
and  their  descendants  shall  have  failed ;  and  also  no  female 
paternal  ancestor  of  such  person,  nor  any  of  her  descendants, 
shall  be  capable  of  inheriting  until  all  his  male  paternal  ances- 
tors and  their  descendants  .shall  have  failed;  and  no  female 
maternal  ancestor  of  such  person,  nor  any  of  her  descendants, 
shall  be  capable  of  inheriting  until  all  his  male  maternal 
ancestors  and  their  descendants  shall  have  failed/7 

§  8.  "  Where  there  shall  be  a  failure  of  male  paternal  an- 
cestors of  the  person  from  whom  the  descent  is  to  be  traced,  and 
their  descendants,  the  mother  of  Isis  more  reunite  male  paternal 
ancestor  or  her  descendants,  shall  be  the  heir  or  heirs  of  such 
person,  in  preference  to  the  mother  of  a  less  remote  male 


paternal  ancestor,  or  her  descendants ;  and  where  there  shall 
be  a  failure  of  male  maternal  ancestors  of  such  person,  and 
their  descendants,  the  mother  of  his  more  remote  male  maternal 
ancestor,  and  her  descendants,  shall  be  the  heir  or  heirs  of  such 
person,  in  preference  to  the  mother  of  a  less  remote  male 
maternal  ancestor,  and  her  descendants/' 

By  the  former  part  of  this  section,  the  question  whether 
No.  10  or  11  in  the  table  of  descents  given  by  Mr.  Justice 
Iilackstone,  in  2  Comm.  shall  have  the  preference,  is  decided 
in  favour  of  the  former,  whose  cause  was  so  warmly  espoused 
by  the  learned  commentator.  The  latter  clause  of  the  section 
renders  the  case  of  Hawkings  v.  Shaven,  1  Sim.  #  St  a.  257.  no 
longer  law. 

§  9»  "Any  person  related  to  the  person  from  whom  the 
descent  is  to  he  traced  by  the  half-blood  shall  be  capable  of  being 
his  heir ;  and  the  place  in  which  any  such  relation  by  the  half 
blood  shall  stand  in  the  order  of  inheritance,  so  as  to  be 
entitled  to  inherit,  shall  be  next  after  any  relation  in  the  same 
degree  of  the  whole  blood  and  his  issue,  where  the  common 
ancestor  shall  be  a  male,  and  next  after  the  common  ancestor 
where  such  common  ancestor  shall  be  a  female,  so  that  the 
brother  of  the  half  blood  on  the  part  of  the  father  shall  Inherit 
next  after  the  sisters  of  the  whole  blood  on  the  part  of  the 
father  and  their  Issue,  and  the  brother  of  the  half  blood  on  the 
part  of  the  mother  shall  inherit  next  after  the  mother." 

This  is  another  important  alteration,  by  which  a  rule  of  law 
that  was  felt  to  operate  with  peculiar  hardship  in  many 
instances,  has  been  removed.  Where  a  father  had  two  sous  by 
different  venters  or  wives  they  could  not  inherit  to  each  other, 
but  the  estate  should  rather  have  escheated  to  the  lord*  If  the 
father  died,  and  his  lands  descended  to  his  eldest  son,  who 
entered  thereon  and  died  without  issue,  the  younger  son  could 
not  heir  the  estate,  because  he  was  only  of  the  half  blood  to 
the  elder  son,  the  person  last  seised ;  but  such  estate  would  go  to  a 
sister  (if  any)  of  the  whole  blood  to  the  eldest  son,  or  otherwise 
to  his  next  collateral  heir.  See  2  Comm.  228—232.  But  the 
brother  of  the  half  blood  might  have  taken  by  means  of  an  in- 
termediate descent ;  "  as  if  there  be  two  brothers  by  diverse 
venters,  and  the  elder  is  seised  of  land  in  fee,  and  dies  without 
issue,  and  his  uncle  enters  as  next  heir  to  him,  who  also  dies 
without  issue,  now  the  younger  brother  may  have  the  land  as 
heir  to  the  uncle,  for  that  he  is  of  the  whole  blood  to  him." 
Lit.  §  8.  Under  the  old  law,  daughters  by  different  femes, 
though  they  cannot  inherit  to  each  other,  may  inherit  together 
to  their  father,  because  the  descent  is  immediate  from  the 
father.  Butlers  Co.  Lit.  I4a.?n  (5.)  Hales  C.  L.  c.  11. 
So  in  the  case  of  estates-tail,  the  half  blood  may  inherit  as  well 
as  the  whole  blood,  for  they  do  not  claim  as  heirs  of  the  person 
last  seised,  but  of  the  original  donee.  Lit.  §  14,  15:  Ptowd.  57 : 
3  Wilson,  510.  Also  in  titles  of  honour  half  blood  is  no  impe- 
diment to  the  descent,-  but  a  title  can  only  be  transmitted  to 
those  who  are  descended  from  the  first  person  ennobled, 
t  Inst.  15.   See  this  Diet.  tit.  Peers. 

§10.  "  After  the  death  of  a  person  attainted,  persons  tracing 
their  descent  to  lands  through  him  may  inherit."  See  tit.  Escheat. 

§11.  "Act  not  to  extend  to  any  descent  before  January 
one  thousand  eight  hundred  and  thirty-four." 

§  12.  "  Where  any  assurance  executed  before  the  first 
day  of  January  one  thousand  eight  hundred  and  thirty-four, 
or  the  will  of  any  person  who  shall  die  before  the  same  first 
day  of  January  one  thousand  eight  hundred  and  thirty-four, 
shall  contain  any  limitation  or  gift  to  the  heir  or  heirs  of  any 
person,  under  which  the  person  or  persons  answering  the 
description  of  heir  shall  be  entitled  to  an  estate  by  purchase, 
then  the  person  or  persons  w  ho  would  have  answered  such 
description  of  heir  if  this  act  had  not  been  made  shall  become 
entitled  by  virtue  of  such  limitation  or  gift,  whether  the  person 
named  as  ancestor  shall  or  shall  not  be  living  on  or  after  the 
said  first  day  of  January  one  thousand  eight  hundred  and 
thirty -four/* 

In  the  former  editions  of  this  Dictionary,  the  seven  rules  or 
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canons  of  inheritance  laid  down  by  Mr.  Justice  Blackstone  in 
his  second  volume  with  his  explanatory  comments*  were  in- 
serted, four  of  which,  viz.  the  second,  third,  fourth,  and  seventh* 
remain  uninfringed  by  the  above  statute.  It  is  advisable  still 
to  give  them  all,  briefly  noticing  such  as  have  been  modified, 

L  The  first  rule  wras,  that  inheritance  .should  lineally  descend 
to  the  issue  of  the  person  who  last  died  actually  seised,  in  injt- 
vitum  ;  but  should  never  lineally  ascend, 

The  former  part  of  this  rule,  regarding  the  necessity  of  seisin 
bv  the  person  from  whom  the  descent  is  to  be  traced,  is  altered 
by  §  2.  and  the  reverse  of  the  latter  part  enacted  by  §  i).  of 
the  lute  statute.  See  sections  ante.  The  first  portion  of  the 
rule  may  be  stated  now  to  be,  that  inheritance  shall  lineally 
descend  to  the  issue  of  the  person  who  died  last  entitled,  in 
infinitum. 

IL  A  second  general  rule,  or  canon,  is,  that  the  ?nalc  issue 
shall  be  admitted  before  the  female.  Thus  sons  shall  be 
admitted  before  daughters ;  or,  as  our  law  expresses  it,  the 
worthiest  of  blood  shall  be  preferred.  Hale,  II.  C.  L.  235. 
As  if  one  hath  two  sons  and  two  daughters,  and  dies ;  first  the 
eldest  son,  (and  in  ease  of  his  death  without  issue)  then  the 
youngest  son,  shall  be  admitted  to  the  succession  in  preference 
to  both  the  daughters. 

The  true  reason  of  preferring  the  males  must  he  deduced 
from  feudal  principles;  for,  by  the  genuine  and  original  policy 
of  that  constitution,  no  female  could  ever  succeed  to  a  proper 
feud,  inasmuch  as  females  were  incapable  of  performing  those 
military  services  for  the  sake  of  which  that  system  was  estab- 
lished. '  But  our  law  does  not  extend  to  a  total  exclusion  of 
females,  as  the  Salic  law  and  others,  where  feuds  were  most 
strictlv  retained:  it  only  postpones  them  to  males;  for  though 
daughters  are  excluded  by  sons,  yet  they  succeed  before  any 
collateral  relations. 

And  see  §  7-  of  the  new  statute  as  to  the  preference  to  be 
given  to  paternal  ancestors  and  their  descendants  before 
maternal  ancestors  and  their  descendants,  and  as  regards  each 
class  to  the  males  before  the  females. 

Ill,  A  third  rule,  or  canon,  of  descent,  is,  that  where  there 
are  hvo  or  more  males  in  equal  degree,  the  eldest  only  shall  in- 
herit, but  the  finales  all  together. 

As  if  a  man  hath  two  sons  and  two  daughters,  and  dies,  his 
eldest  on  shall  alone  succeed  to  his  estate,  in  exclusion  of  the 
second  sun  and  both  the  daughters ;  but  if  both  the  sons  die 
without  issue  before  the  father,  the  daughters  shall  both  inherit 
the  estate  as  coparceners.    LilL  §  5  :  Hale,  H.  C  L.  238, 

This  rule  is  also  of  feudal  origin,  and  arose  on  the  establish- 
ment of  that  system  in  England  by  William  the  Conqueror. 

Yet  we  find  that  socage  estates  frequently  descended  to  all 
the  sons  equally  so  lately  as  when  Glanvil  wrote,  in  the  reign 
of  Henry  1 1.,  and  it  is  mentioned  in  the  Mirror  (c.  I.  §  3.),  as 
a  part  of  our  ancient  constitution,  that  knights'  fees  should 
descend  to  the  eldest  son,  and  socage  fees  should  be  partible 
among  male  children.  However,  in  Henry  I  II/s  time,  it  appears 
from  B  radon  (A  2.  c.  30,  I.),  that  socage  lands,  in  imitation 
of  lands  in  chivalry,  had  almost  entirely  fallen  into  the  right  of 
succession  by  primogeniture,  as  the  law  now  stands ;  except  in 
Kent,  where  they  gloried  in  the  preservation  of  their  ancient 
gavelkind  tenure,  of  which  a  principal  branch  was  the  joint 
inheritance  of  all  the  sons  ;  and  except  in  some  particular 
manors  and  townships,  where  their  local  customs  continued 
the  descent  sometimes  to  all,  sometimes  to  the  youngest  son 
only,  or  in  other  more  singular  methods  of  succession. 

As  to  the  females,  they  are  still  left  as  they  were  by  the 
ancient  law  ;  for  they  were  all  equally  incapable  of  performing 
any  personal  service ;  and  therefore  one  main  reason  for  prefer- 
ring the  eldest  ceasing,  such  preference  would  have  been  inju- 
rious to  the  rest ;  and  the  other  principal  purpose,  the  pre- 
vention of  the  too  minute  subdivision  of  estates,  was  left  to  be 


considered  and  provided  for  by  the  lords  who  had  the  disposal 
of  these  female  heiresses  in  marriage.  However,  the  succession 
bv  primogeniture,  even  among  females,  took  place  as  to  the 
inheritance  of  the  crown;  wherein  the  necessity  of  a  sole  and 
determinate  succession  is  as  great  in  the  one  sex  as  in  the 
other.  I  Inst  l(>5.  And  the  right  of  sole  succession,  though 
not  of  primogeniture,  was  also  established  with  respect  to 
female  dignities  and  titles  of  honour.  For  if  a  man  holds  an 
earldom  to  him  and  the  heirs  of  his  body,  and  dies,  leaving 
only  daughters,  the  eldest  shall  not  of  course  be  countess,  but 
the  dignity  is  in  suspense  or  abeyance  till  the  king  shall  declare 
his  pleasure  ;  for  he,  being  the  fountain  of  honour,  may  confer 
it  on  which  of  them  he  pleases.  Ibid.  Sec  tits.  Abeyance, 
Peers,  Parceners. 

IV.  A  fourth  rule,  or  canon,  of  descent,  is,  that  the  lineal 
descendants,  in  infinitum,  of  any  person  deceased,  shall  repre- 
sent their  ancestor;  that  is,  shall  stand  in  the  same  place  as  the 
person  himself  would  have  done  had  he  been  living. 

Thus  the  child,  grandchild,  or  great  grandchild  (either  male 
or  female)  of  an  eldest  son,  succeeds  before  a  younger  son,  and 
so  in  infinitum.  Hale,  H.  C.  L.  236,  ?■  And  these  representa- 
tives shall  take  neither  more  nor  less,  but  just  so  much  as  their 
principals  would  have  done.  As  if  there  be  two  sisters,  and 
one  dies,  leaving  six  daughters,  and  then  the  father  of  the  two 
sisters  dies,  without  other  issue ;  these  six  daughters  shall  take 
among  them  exactly  as  much  as  their  mother  would  have  done 
had  she  been  living  ;  that  is,  a  moiety  of  the  lands  in  coparce- 
nary :  so  that,  upon  partition  made,  if  the  land  be  divided  into 
twelve  parts,  the  surviving  sister  shall  have  six  parts,  and  her 
six  nieces  one  part  each. 

This  taking  by  representation  is  called  succession  in  stirpes, 
according  to  the  roots ;  since  all  the  branches  inherit  the  same 
share  that  their  root,  whom  they  represent,  would  have  done. 
So  if  the  next  heirs  of  a  man  be  six  nieces,  three  by  one  sister, 
two  by  another,  and  one  by  a  third,  his  inheritance,  by  the 
laws  of  England,  is  divided  only  into  three  parts,  and  distri- 
buted per  stirpes,  thus,  one  third  to  the  three  children 
who  represent  one  sister,  another  third  to  the  two  who  repre- 
sent the  second,  and  the  remaining  third  to  the  one  child  who 
is  the  sole  representative  of  her  mother. 

This  mode  of  representation  is  a  necessary  consequence  of 
the  double  preference  given  by  our  law,  first  to  the  male  issue, 
and  next  to  the  first  born  among  the  males.  For  if  all  the 
children  of  three  sisters  were  to  claim  per  capita,  in  their  own 
right,  as  next  of  kin  to  the  ancestor,  without  any  respect  to  the 
stocks  from  whence  they  sprung,  and  those  children  were 
partly  male  and  partly  female,  then  the  eldest  male  among 
them  would  exclude  not  only  his  own  brethren  and  sisters,  but 
all  the  issue  of  the  other  two  daughters,  or  else  the  law  in  this 
instance  must  he  inconsistent  with  itself,  and  depart  from  the 
preference  which  it  constantly  gives  to  the  males,  and  the  first 
born,  among  persons  in  equal  degree.  Whereas,  by  dividing 
the  inheritance  according  to  the  roots,  or  stirpes,  the  rule  of 
descent  is  kept  uniform  and  steady;  the  issue  of  the  eldest  son 
excludes  all  other  pretenders,  as  the  son  himself  (if  living) 
would  have  done;  but  the  issue  of  two  daughters  divide 
the  inheritance  between  them,  provided  their  mothers  (n 
living)  would  have  done  the  same  ;  and  among  these  several 
issues,  or  representatives  of  the  respective  roots,  the  same 
preference  to  males  and  the  same  right  of  primogeniture  obtain 
as  would  have  obtained  at  the  first  among  the  roots  themselves, 
the  sons  or  daughters  of  the  deceased.  As  if  a  man  hath 
two  sons,  A.  and  B.,  and  A,  dies,  leaving  two  sons,  and  then 
the  grandfather  dies  ;  now  the  eldest  son  of  A.  shall  succeed  to 
the  wholt  of  his  grandfather  s  estate  ;  and  if  A.  had  left  only 
two  daughter^  fhey  should  have  succeeded  also  to  equal 
moieties  "of  tire  whole,  in  exclusion  of  B.  and  his  issue.  tfut 
if  a  man  hath  only  three  daughters,  C,  D.,  and  E.,  and  t, 
dies  leaving  two  sons,  D.  leaving  two  daughters,  and 
leaving  a  daughter  and  a  son,  who  is  younger  than  his  sister: 


DESCENT. 


here  when  the  grandfather  dies,  the  eldest  son  of  C.  shall  suc- 
ceed to  one  third,  in  exclusion  of  the  younger;  and  the  two 
daughters  of  D.  to  another  third  in  partnership ;  and  the  son 
of  K.  to  the  remaining  third,  in  exclusion  of  his  elder  sister* 
And  the  same  right  of  representation,  guided  and  restrained  by 
the  same  rules  of  descent,  prevails  downwards  in  infinitum. 

How  far  the  two  immediately  preceding,  and  other  cases 
in  the  course  of  this  title,  may  be  explained  by  the  following 
scheme,  the  student  is  left  to  determine.  It  may  perhaps 
atlbrd  a  hint  for  statements  in  more  complicated  cases  of 
descent.  For  regular  tables  of  Consanguinity  and  Descent, 
see  1  Inst.,  the  Commentaries,  and  IV at  kins  s  Treatise  on 
Descent. 
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Ring  John,  however,  who  kept  his  nephew  Arthur  from  the 
throne,  bv  disputing  this  right  of  representation,  did  all  in  his 
power  to  abolish  it  throughout  the  realm.  Hate*  II.  C.  L.  217. 
229,  But  in  the  time  of  his  son,  King  Henry  III.,  the  rule 
was  indisputably  settled  in  the  manner  here  laid  down  ;  Brad. 
1.2.  c.  SO.  §  2  ;  and  so  it  has  continued  ever  since.  And  thus 
much  for  lineal  descents. 

V.  A  fifth  rule  was,  that  on  failure  of  lineal  descendants, 
or  issue  of  the  person  last  seised,  the  inheritance  should  descend 
to  his  collateral  relations,  being  of  the  blood  of  the  first  pur- 
chaser, subject  to  the  three  preceding  rules.  Thus  if  A. 
purchased  land,  and  it  descended  to  B,  his  son,  who  died  seised 
thereof  without  issue ;  whoever  succeeded  to  this  inheritance, 
must  have  been  of  the  blood  of  A.,  the  first  purchaser  of  this 
family.  Co.  LHt  12.  The  first  purchaser,  perquisitor,  was 
he  who  first  acquired  the  estate  to  his  family,  whether  the  same 
was  transferred  to  him  by  sale  or  by  gift,  or  by  any  other 
method  except  only  that  of  descent. 

This  was  a  rule  almost  peculiar  to  our  own  laws,  and  those 
of  a  similar  original ;  and  cannot  otherwise  be  accounted  for 
than  by  recurring  to  feudal  principles,  which  did  not  ori- 
ginally permit  the  descent  of  lands  to  any  but  one  of  the 


lineal  descendants  of  the  first  purchaser,  who  in  the  case  of  a 
feudum  novum,  or  estate  purchased  by  the  ancestor  himself, 
could  only  be  of  his  own  offspring-  so  that  such  estate 
could  not  descend  even  to  his  brother.  See  this  Diet.  tit. 
Tenures,  1.  3. 

But  when  the  feudal  rigour  was  in  part  abated,  a  method 
was  invented  to  let  in  the  collateral  relations  of  the  grantee  to 
the  inheritance,  by  granting  him  a  feudum  novum  to  hold  ut 
feudum  antiquum;  that  is,  with  all  the  qualities  annexed  of  a 
feud  derived  from  his  ancestors  ;  and  then  the  collateral  rela- 
tions were  admitted  to  succeed  even  in  infinitum,  because  they 
might  have  been  of  the  blood  of,  that  is,  descended  from,  the 
first  imaginary  purchaser* 

Of  tliis  nature  are  all  the  grants  of  fee-simple  estates  of  this 
kingdom  ;  for  there  is  now  in  the  law  of  England  no  such  thing 
as  a  grant  of  a  feudum  novum  to  be  held  ul  novum,  unless  in 
the  case  of  a  fee-tail,  and  there  this  rule  is  strictly  observed, 
and  none  but  the  lineal  descendants  of  the  first  donee  (or  pur- 
chaser) are  admitted  :  but  every  grant  of  lands  in  fee-simple  is 
with  us  a  feudum  novum,  to  be  held  ut  antiquum,  as  a  feud 
whose  antiquity  is  indefinite ;  and  therefore  the  collateral 
kindred  of  the  grantee,  or  descendants  from  any  of  his  lineal 
ancestors,  by  whom  the  lands  might  possibly  have  been  pur- 
chased, are  capable  of  being  called  to  the  inheritance. 

The  above  rule  is  now  altered  by  §  6.  of  the  recent  statute, 
by  which  the  lineal  ancestors  of  the  purchaser  are  preferred  to 
any  person  who  would  have  been  entitled  to  inherit,  either  by 
tracing  his  descent  through  such  lineal  ancestor,  or  in  conse- 
quence of  their  being  no  such  lineal  ancestor.  See  section  ante- 
Subject,  however,  to  the  precedence  thus  given  to  the  lineal 
ancestors  of  the  purchaser,  and  to  the  change  in  the  law  with 
respect  to  the  admission  of  the  half  blood,  his  collateral  relations 
will  succeed  to  the  inheritance  in  the  order  established  by  the 
old  law ;  as  for  instance,  a  brother  will  take  before  an  uncle, 
and  the  latter  before  a  more  distant  relation. 

VI,  A  sixth  rule,  or  canon,  was,  that  the  collateral  heir  of 
the  person  last  seised  must  have  been  his  next  collateral  kins- 
man of  the  whole  blood. 

This  rule  is  altered  by  §  *)•  of  the  new  statute,  by  which  the 
half  blood  is  allowed  to  inherit  next  after  any  relation  in  the 
same  degree  of  the  whole  blood  and  his  issue,  where  the  com- 
mon ancestor  shall  be  a  male;  and  next  after  the  common 
ancestor,  where  such  common  ancestor  shall  be  a  female.  See 
section  ante* 

VII.  The  seventh  and  last  rule,  or  canon,  is,  that  in  col' 
lateral  inheritances  the  male  stocks  shall  be  preferred  to  the 
female  (that  is,  kindred  derived  from  the  blood  of  the  male 
ancestors,  however  remote,  shall  be  admitted  before  those  of 
the  blood  of  the  female,  however  near),  unless  where  the  lands 
have,  in  fact,  descended  from  a  female. 

Thus  the  relations  on  the  father's  side  are  admitted  in 
/(tutum,  before  those  on  the  mother  s  side  are  admitted  at  all. 
Lit.  §4.  And  the  relations  of  the  father's  father  before 
those  of  the  father's  mother,  and  so  on.  This  rule  seems  to 
have  been  established  in  order  to  effectuate  and  carry  into 
execution  the  rule,  or  principal  canon  of  collateral  inherit- 
ance, before  referred  to,  by  which  every  heir  must  have  been 
of  the  blood  of  the  first  purchaser. 

That  this  was  the  true  foundation  of  the  preference  of  the 
agnati,  or  male  stocks,  in  our  law,  will  farther  appear,  if  we 
consider  that,  whenever  the  lands  have  notoriously  descended 
to  a  man  from  his  mother's  side,  this  rule  is  totally  reversed: 
and  no  relation  of  his  by  the  father's  side,  as  such,  can  ever  be 
admitted  to  them,  because  he  cannot  possibly  be  of  the  blood 
of  the  first  purchaser.  And  so  e  converso  if  the  lands  de- 
scended from  the  fathers  side,  no  relation  of  the  mother,  as 
such,  shall  ever  inherit.  1  Inst.  14.  See  Watkins  on  Descent, 
c.5. 

As  to  what  acts  of  a  party  claiming  by  descent  will  have  the 
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effect  of  breaking  such  descent ;  see  ante,  §  4.  of  the  late 
statute. 

A  table  of  descents  is  a  material  assistance  in  gaming  a 
knowledge  of  the  law  on  this  subject.  A  succinct  view  of  the 
recent  alterations  may  be  obtained  by  comparing  the  tables 
inserted  in  Shelford  or  Kerrey's  Treatise  on  the  Herd  Property 
Acts,  with  that  given  in  the  second  volume  of  the  Com- 
mentaries. 

See  farther,  as  to  other  points  concerning  the  doctrine  of 
descents,  and  points  involved  therewith,  tits.  Estate,  Heir, 
Limitation,  Remainder,  Executory  Devise,  See* 
Descent  of  the  Crown.   See  tit.  King,  L 
Descent  of  Dignities.    See  tits.  Descent,  Pee?\ 
DESCRIPTION,  description    In  deeds  and  grants  there 
must  be  a  certain  description  of  the  lands  granted,  the  places 
where  the  lands  lie,  and  of  the  persons  to  whom  granted,  &c, 
to  make  them  good.    But  wills  are  more  favoured  than  gi  ants 
as  to  those  descriptions :  and  a  wrong  description  of  the  person 
will  not  make  a  devise  void,  if  there  be  otherwise  a  sufficient 
certaiutv  what  person  was  intended  by  the  testator.    1  Nels* 

Abr.  047.  , 

Where  a  first  description  of  land,  &c.  is  false,  though  the 
second  is  true,  a  deed  will  be  void :  contra,  if  the  first  be  true 
and  the  second  false.  See  3  Rep.  2,  3t  8.  10,  28.  33}  34,  &c. 
A  misdescription  in  the  statement  of  an  occupier  of  premises 
conveyed  will  not  vitiate  the  conveyance,  if  the  description  of 
the  parcels  are  the  same  as  in  a  former  conveyance  of  the  same 
premises,  and  the  intention  to  pass  the  same  property  is  clear. 
5  East,  51  :  ±Maule$>  S.  250:  Wilkinson  v.  Malin,  2  Tyr. 
544.    Sec  tits.  Deed,  Will 

DESERTION  FROM  THE  ARMY.  Sec  tit.  Courts 
Martial. 

DE  SON  TORT  DEMESNE.  See  De  injuria  sua  pro- 
pria ;  and  tits.  Trespass,  Pleading. 

DESPITUS.    A  contemptible  person.    Fletaf  lib,  4.  c.  5. 

DESUBITO.  To  weary  a  person  with  continual  barkings, 
and  then  to  bite;  which  is  provided  against  by  old  laws.  Leg. 

Ahtred.  26. 

DETACHIARE.  To  seize  or  to  take  into  custody  another 
person's  goods,  &c.  by  attachment,  or  other  course  of  law. 
Co  w  el. 

DETAINER.    See  tits.  Forcible  Entry  and  Detainer, 
DETERMINATION    OF  WILL,    See  tit.  Estate  at 
Will 

DETINET.    See  Debt. 

DETINUE,  detinendo^  In  the  common  law  is  like  actio 
deposili  in  the  civil  law,  and  is  a  writ  which  lies  against  him 
who,  having  goods  or  chattels  delivered  to  keep,  refuseth  to 
re-deliver  them.  In  this  action  of  detinue  it  is  neccssaiy  to 
ascertain  the  thing  detained  in  such  a  manner  as  that  it  maybe 
specifically  known  and  recovered.  Therefore  it  cannot  be 
brought  for  money,  corn,  or  the  like,  for  that  cannot  be  known 
from°  other  money  or  corn,  unless  it  be  in  a  bag  or  a  sack,  for 
then  it  may  be  distinguishably  marked.  In  order,  therefore, 
to  ground  an  action  of  detinue,  which  is  only  for  the  detaining, 
these  points  are  necessary :  (see  1  Imt.  286.)  1.  That  the 
defendant  came  lawfully  into  possession  of  the  goods,  as  either 
by  delivery  to  him,  or  by  finding  them.  QBut  if  the  goods  arc 
alleged  to  have  come  to  the  defendant  by  finding,  it  is  suffi- 
cient for  the  plaintiff  to  prove  that  the  goods  came  to  the 
defendant  by  wrong,  at  least  unless  the  finding  be  traversed. 
Miles  v.  Graham,  Sew  Rep.  141.] — 2.  That  the  plaintiff  have 
a  property. — 3.  That  the  goods  themselves  be  of  some  value. — 
1.  Thai  they  be  ascertained  in  point  of  identity.  Upon  this 
the  jury,  if  they  find  for  the  plaintiff,  assess  the  several  values 
of  the  several  parcels  detained,  and  also  damages  for  the  deten- 
tion. And  the  judgment  is  conditional,  that  the  plaintiff 
recover  the  said  goods  ;  or  if  they  cannot  be  had,  their  respec- 
tive values,  and  also  the  damages  for  detaining  them.  Co*  Ent* 
170:  Cro.Jac.  631. 


One  disadvantage  that  formerly  attended  this  action,  and 
with  other  reasons,  led  to  its  being  disused,  and  to  the  bringing 
of  trover  in  preference,  was  the  liberty  allowed  to  a  defendant 
to  wage  his  law.  Wager  of  law  lias,  however,  been  recently 
abolished  by  3  and  4  W.  4.  c.  42.  §  13.  See  tit.  Trover;  and 
also  tit.  Bailment. 

The  following  cases  on  the  subject  of  detinue  may  prove 
matter  of  use  as  well  as  of  curiosity,  and  see  farther  Finer  tit 
Detinue,  and  Bull,  N.  P.  49—51. 

Detinue  may  be  brought  for  a  piece  of  gold,  of  the  price  of 
21$.,  though  not  for  2H-.  in  money  ;  for  here  is  a  demand  of  a 
certain  particular  piece.    Bull.  N.  P.  50. 

If  a  man  receiving  money  from  a  banker,  put  part  thereof^ 
into  his  bag,  and  while  he  is  telling  the  rest  the  bag  is  stolen 
no  action  of  detinue,  ike.  lies,  because,  by  putting  up  thcroonev, 
he  had  appropriated  it  to  his  own  use.  Comb.  475,  A  man 
lends  a  sum  of  money  to  another,  detinue  lies  not  for  it,  but 
debt ;  but  if  A.  bargains  and  sells  goods  to  B,  upon  condition 
to  be  void,  if  A.  pays  B.  a  certain  sum  of  money  at  a  day; 
now  if  A.  pays  the  money,  he  may  have  detinue  against  B,  for 
the  goods,  though  they  came  not  to  the  hands  of  B.  by  bail- 
ment, but  by  bargain  and  sale.  Cro.  Eliz*  8(>7:  2  Bam  . 
510. 

If  a  man  delivers  goods  to  A,  to  deliver  to  B.,  B.  may  have 
detinue,  for  the  property  is  in  him :  and  where  he  delivers 
them  to  B.,  and  after  grants  them  to  D.,  he  shall  not  have 
detinue  after  the  grant,  but  the  grantee  shall  have  it.  Ydv. 
241 :  1  Bulst.  6*9*  When  goods  are  delivered  to  one,  and  he 
delivers  them  over  to  another,  action  of  detinue  may  be  had 
against  the  second  person  :  and  if  he  delivers  them  to  one  that 
has  a  right  thereto,  yet  it  is  said  he  is  chargeable:  also,  if  a 
person  to  whom  a  thing  is  delivered  dieth,  detinue  lieth  against 
his  executors,  &c.,  or  against  any  person  to  whom  a  thing 
comes,    2  Dane.  Ahr.  511. 

A  man  may  have  a  general  detinue  against  another  that 
finds  his  goods :  though  if  I  deliver  any  thing  to  A.  to  re- 
deliver, and  he  loses  it,  if  B.  finds  it,  and  delivers  it  to  C,  who 
has  a  right  to  the  same,  he  i.s  not  chargeable  to  me  in  detinue, 
because  he  is  not  privy  to  my  delivery.  7  IE  6.  22 :  9  #.6.58. 

In  actions  of  detinue,  the  thing  must  once  be  in  the  posses- 
sion of  the  defendant  j  which  possession  is  not  to  be  altered  by 
act  of  law,  as  seisure,  &c.  And  the  nature  of  the  thing  must 
continue,  without  alteration,  to  entitle  one  to  this  action. 
F.  AT.  B.  13S.  If  I  find  goods,  and  before  the  owner  brings 
his  action  I  sell  them,  or  they  are  recovered  out  of  my  hands 
upon  an  execution,  or  outlawry,  against  the  owner,  &c,  he 
cannot  have  detinue  against  me.  J2  Ed*  4,  8:  27  H*  8.  13. 
But  action  of  detinue  will  lie  against  him  that  finds  ^oods,  if 
they  are  wasted  by  wilful  negligence.    Dr.  <V  Stud,  129* 

A  man  buys  cloth  or  other  things  of  another,  on  a  good  and 
perfect  contract ;  if  the  seller  keeps  the  things  bought,  detinue 
lieth.  Dyer,  30.  203,  Where  one  takes  my  goods  into  his 
custody  to  keep  them  for  me,  and  refuses  to  restore  them, 
although  he  have  nothing  for  the  keeping  of  them,  this  action 
will  lie.  4  Rep.  84:  29  Ass*  pi.  28,  If  I  deliver  to  one  a 
trunk  that  is  locked,  with  things  in  it,  and  keep  the  key  myself, 
and  something  be  taken  out  of  it,  writ  of  detinue  lieth  not  for 
this:  but  if  the  trunk,  and  all  that  is  in  it,  be  taken  away, 
there  it  lies.    1 1  Rep.  &9 :  4  Ed.  3. 

This  action  will  not  lie  where  a  man  delivers  goods  to  me, 
and  I  bid  him  take  them  again,  if  he  refuses  to  do  it,  or  where 
one  takes  my  goods  or  cattle  by  wrong  as  a  trespasser,  or  by 
way  of  distress  for  rent,  or  as  damage  feasant,  &c. ;  nor  for  a 
horse  sick,  when  it  is  taken  or  lent,  if  he  dies  of  that  sicknefs. 
Bro.  Detin.  242  :  43  Ed.  3.21 :  21  Ed.  4.  And  if  it  be  a  ring 
that  is  delivered  to  another,  and  he  breaks  it,  it  is  doubted 
whether  action  of  detinue  may  lie,  because  the  thing  is  altered, 
and  cannot  be  returned  as  it  was ;  but  action  on  the  case  lieth. 
And  although,  where  goods  are  found,  and  sold,  &c.,  detinue 
lies  not ;  yet  action  upon  the  case  of  trover  and  conversion  may 
be  brought.    12  Ed.  4,  8  :  13  Ed.  4.  22. 
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Detinue  of  Charters.  A  man  mav  have-  detinue  for 
deeds  and  charters  concerning  land;  but  if  thev  concern  the 
freehold,  it  must  be  in  C.  B.  and  no  other  court.  Action  of 
detinue  lies  for  charters  which  make  the  title  of  lands ;  and  the 
heir  may  have  a  detinue  of  charters,  although  he  hath  not  the 
land:  if  my  father  be  disseised,  and  dieth,  I  shall  have  detinue 
for  charters,  notwithstanding  I  have  not  the  land  ;  but  the  exe- 
cutors shall  not  have  the  action  for  them.  New  Nat.  Br.  308. 
If  a  man  keep  my  charters  from  me,  concerning  the  inherit- 
ance of  my  land,  and  I  know  the  certainty  of  them,  and  the 
land  ;  or  if  they  be  in  a  chest  locked,  &c.,  mid  I  know  not  their 
certainty,  1  may  recover  them  by  this  writ :  so  where  lands 
are  given  to  me  and  J.  S.  and  my  heirs,  and  he  dies,  if  another 
get  the  deeds,  and  if  tenant  in  tail  give  away  the  deed  of 
entail,  and  then  die,  his  issue  mav  bring  a  writ  of  detinue  of 
charters.  Co.  Lit.  285:  1  Rep.  2  :  F.  N.  B.  138.  But  if  the 
tenant  in  fee  simple  gives  away  his  deeds  of  the  land,  his 
heir  may  not  have  this  action  :  and  in  case  a  woman  great  with 
child  by  her  deceased  husband  keeps  the  charters  from  his 
daughter  and  heir  that  concern  the  land,  during  the  time  she 
is  with  child,  this  writ  will  not  lie  against  her.    4?1  Ed.  3.  11. 

Detinue  was  brought  for  a  deed,  and  the  plaintiff' had  a  ver- 
dict, that  the  defendant  detained  the  deed,  and  the  jury  gave 
20/.  damages,  but  did  not  find  the  value  of  the  deed ;  and  then 
there  issued  out  a  distringas  to  deliver  the  deed,  or  the  value, 
and  afterwards  a  writ  of  inquiry  was  awarded  for  the  value  i 
whereupon  the  jury  found  a  different  value  from  what  the  first 
verdict  found;  and  it  was  adjudged  good.  Rat/m.  124:  1  Nets. 
Ahr.  640/.  In  detinue  of  charters,  if  the  issue  be  upon  the  de- 
tinue, and  it  is  found  that  the  defendant  hath  burnt  the  char- 
ters, the  judgment  shall  not  be  to  recover  the  charters,  which  it 
appears  cannot  be  had  ;  but  it  is  said  it  shall  be  for  the  plaintiff 
to  recover  the  land  in  damages.  2  RoL  Ahr.  101:  2  Danv. 
Ahr.  .51  L  For  detaining  of  deeds  and  charters  concerning  the 
inheritance  of  lands,  or  an  indenture  of  lease,  the  defendant 
could  not  wage  his  law,  as  he  might  till  recently  have  done,  in 
a  common  action  of  detinue.    I  fnsf.  2\)5. 

Detinue  of  Goods  in  Frank-marriage.  After  a  di- 
vorce, the  wife  shall  have  this  writ  of  detinue  for  the  goods 
given  with  her  in  marriage.  Mick.  35  Ed*  I:  New  Nat. 
Br.  SOS. 

DETRACT ARE  To  be  torn  in  pieces  with  horses.  Apos- 
tate, sacrilegi  et  lutjusmodi,  detractari  debent  et  comburi.  Fteta, 
lib.  1.  cap.  31. 

DETLNICARE.  To  discover  or  lay  open  to  the  world. 
Matt.  Westm.  1240. 

DE  VA  1  )I ATI'S,  or  DIVA  1)1  ATI'S,  is  where  an  otlin- 
der  is  without  sureties  or  pledges,  Domesday. 

DEVASTAVIT,  or  DEVASTAVERUNT  BOX  A  TES- 
TATORIS.  A  writ  against  executors  or  administrators,  for 
paying  debts  upon  simple  contract,  before  debts  on  bonds  and 
specialties,  &c, ;  for  in  this  case  they  are  liable  to  action,  as  if  they 
had  squandered  away  or  wasted  the  goods  of  the  deceased,  or 
converted  them  to  their  own  use;  and  are  compellable  to  pay 
such  debts  by  specialty  out  of  their  own  goods,  to  the  value  of 
what  they  so  paid  illegally,    Dyer,  232. 

liy  the  stat.  .SO  Car.  2.  c.  7*  it  is  enacted,  that  if  an  executor 
de  son  tort  wastes  the  goods,  and  dies,  his  executors  shall  be 
liable  in  the  same  manner  as  their  testator  would  have  been,  if 
he  had  been  living.  And  it  has  since  been  adjudged,  that  a  right-  , 
ful  executor,  who  wastes  the  goods  of  the  testator,  is  in  effect 
an  executor  de  son  tort  for  abusing  his  trust.  3  Mod.  1 13.  And 
his  executor  or  administrator  is  liable  to  a  devastavit,  by 
stat.  4-  and  5  IV.  cy  M.  c.  24.  which  statute  makes  the  stat. 
30  Car.  *J.  e.  7-  perpetual.  See  further,  this  Diet.  tit.  Executor 3 
V-  1.  VI.  2. 

DEVENERUNT.  A  writ  heretofofe  directed  to  the  es- 
cheator  on  the  death  of  the  heir  of  the  king's  tenant  under  age 
and  in  custody,  commanding  the  escheator  that  !>y  t he  oaths  of 
good  and  lawful  men  be  inquire  what  lands  and  tenements  by 
the  death  of  the  tenant  came  to  flicking.     Dyer,  3(k).  This 
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writ [mb  now  disused  ;  but  see  stat.  14  Car.     c-.lt  for  prevent. 

tnt  f1  abr;Vn  1,is  "Hi^v's  customs.  1 

DE\  E.s   ,  or  1)1  \  EST,  Is         ite  to  iM 

As  to  tnvert  signifies  to  deliver  the  possession  of  anv  thing  to 
another;  so  to  devest  sigmheth  to  take  it  away.  Feud  lib  i 
cap.  J*  * 

A  D-£V!m  E>/rT  *t Fn  lhi  hcr> t0  divide  or  sort  int° Parcels.] 
A  gift  oi  lands,  &c ,  by  a  last  will  and  testament.  The  "ivcr 
is  called  the  devisor;  and  he  to  whom  the  lands  are  riven  the 
devisee  A  devise  m  writing,  in  construction  of  law,  is  not  a 
deed,  but  an  instrument  by  which  lands  are  conveyed. 
To  Devise,  is  to  give  by  will. 

The  word  was  formerly  particularly  applied  to  bequests  of 
land ;  but  is  now  generally  used  for  the  gift  of  anv  legacies 
whatever,  a 

For  the  law  relating  to  devises,  as  well  of  real  as  personal 
estates,  see  tit.  Will.  As  to  executory  devises,  see  tits.  Executory 
Devise,  Estate,  Limitation,  Remainder. 

DEVOIRES  OF  CALEIS,  Fr.  devoir,  duty.]    The  cus- 
toms due  to  the  king,  for  merchandise  brought  into  or  carried 
out  of  Calais;  when  our  staple  remained  there.    See  stat 
34  Ed.  I.e.  18. 

DEXT  R A  RIUS.  One  at  the  right  hand  of  another.  The 
word  dextrarws  has  been  used  for  light  horses,  or  horses  for  the 
great  saddle ;  from  the  Fr.  destrier,  a  horse  for  service. 

DEXTRAS  DARE.  Shaking  of  hands  in  token  of  friend- 
ship ;  or  a  man's  giving  up  himself  to  the  power  of  another 
person.     U  alsingh.  p.  332. 

DIARITM.    Daily  food  ;  or  as  much  as  will  suffice  for  the 
J)ti  Cause. 


Stained  with  many  colours.  Mori. 


daw 

DIASPERATUS. 
AiigL  torn.  3.  pt  314. 

DIG  A.  A  tally  for  account,  by  number  of  taillees,  cuts  or 
notches.    Lib.  Rub.  Scaccar.  fol  30.  TGr.  S&ca  ten  1 

DICK  A  R,  or  DICKER  QF  LEATHER-  A  quantity 
consisting  of  ten  hides,  by  which  leather  is  bought  and  sold. 
\  ide  tint.  Antia.  de  Ponderibus  et  Mensnris.  There  are  also 
dickers  of  nan,  containing  ten  bars  to  the  dicker.  Domesdau 

DiCTORKS,  DICTCM.  The  one  signifies  arbitrators,  the 
other  the  arbitrament.    Malms,  p.  3  4-S 

DICTUM  DE  KENEJAVOKTI1.  An  edict,  award,  act, 
or  statute,  made  for  composing  differences  between  King  Henry 
the  Third  and  his  barons  and  others,  who  had  been  in  arms 
against  him  :  so  called  because  it  was  made  at  Kenilworth,  in 
Warwickshire,  anno  51  or  52  If  3 

DIEM  CLAUSIT  EXTREMUM.  A  writ  which  issued 
out  of  the  Court  of  Chancery  to  the  escheator  of  the  county, 
upon  the  death  of  any  of  the  king's  tenants  in  capiie,  to  inquire 
by  a  jury  oi  what  lands  he  died  seised,  and  of  what  value,  and 
who  was  the  next  heir  to  him.  This  writ  was  to  be  granted  at 
the  suit  of  the  next  heir,  &c.,  for  upon  that,  when  the  heir 
came  of  age,  he  was  to  sue  livery  of  his  lands  out  of  the  kind's 
hands.  F.  N.  B.  251.  A  debtor  of  the  crown  cannot  have 
this  writ  after  the  death  of  his  debtor  against  the  estate  unless 
the  debt  have  been  found  in  the  lifetime  of  the  deceased 
2  Price,  370- 

DIES.    See  Day. 

DIES  DATUS.  The  day  or  time  of  respite  given  to  the 
defendant  in  a  suit  by  the  court.    Broke.    See  Day. 

DIES  M  A  RCM  EE.    The  day  of  congress  or  meeting  of  the 
English  and  Scotch,  heretofore  appointed  annually  to  be  held  on 
the  marches  or  borders,  to  adjust  all  ^differences  between  them 
and  preserve  the  articles  of  peace.     Tho.  Walsinghanu  in 
Rich.  2.  p.  307. 

DIE  TA.  A  day's  journey.  Fleta,Uh.±.  c.  28.  Bracton* 
hb.  3.  tract.  2.  c.  16. 

DIET,  conventas.']  A  legislative  assembly ;  as  the  Diet  of 
the  Germanic  Confederation  at  Frankfort,  of  the  Swiss 
Cantons,  held  at  Berne,  Lucerne,  and  Zurich.  See  this  Diet, 
tits.  Parliament,  Witlenagemote. 

DIEU  ET  MON  tiliOIT.    God   and  my  right;  the 
3  c 
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motto  of  the  royal  arms,  intimating  that  the  King  of  England 
holds  his  empire  of  none  but  God  ;  first  given  by  King  Rich.  I* 
DIEtJ  SON  ACT.  Arc  words  often  used  in  our  old  law  ; 
and  it  is  a  maxim  in  law,  that  the  act  of  God,  or  inevitable 
accident,  shall  prejudice  no  man*  Therefore,  if  a  house  be 
blown  down  by  tempest,  thunder,  or  lightning,  the  lessee  or 
tenant  for  life  or  years,  shall  be  excused  in  wasu  ;  likewise  he 
hath  by  the  law  a  special  interest  to  take  timber,  to  build  the 
house  again  for  his  habitation.  4  Rep.  63  :  1  1  Rep.  82.  So 
when  the  condition  of  a  bond  consists  of  two  parts  in  the  dis- 
junctive, and  both  are  possible  at  the  time  of  the  obligation 
made,  and  afterwards  one  of  them  becomes  impossible  by  the 
act  of  God,  the  obligor  is  not  bound  to  perform  the  other  part* 
5  Rep.  22.  And  where  a  person  is  bound  to  appear  in  court,  at 
a  certain  day,  if  before  the  day  he  dieth,  the  obligation  is  saved, 
&c.  See  particularly  relative  to  this  term,  tits.  Bailment,  Carrier. 

DIFFACKRK.  To  destroy  :  and  dij}  actio  is  a  maiming  any 
one.    Leg.  H.  1 .  c.  6-L  <)2. 

DIFFORCIARE  RECTUM.  To  take  away  or  deny  jus- 
tice.   Mat,  Paris,  anno  1 1()4. 

DIGEST.  The  book  of  Pandects  of  the  Civil  Law  ;  which 
hath  its  mime  from  its  containing  Legalia  prmrpfa  excel/enter 
digesta,  according  to  Du  Cange.  See  this  Diet  tit.  Civil  Law  ; 
and  see  Gibbon's  Decline  and  Fall,  chap.  44,  for  a  succinct 
account  of  the  formation  of  the  Digest ;  and  Butlers  Hone 
Juridicae  Suhsecivae,  §0.  95.  104, 

DIGNITY,  dignitas.^  Honour  and  authority  ;  reputation, 
&e.  Dignities  may  be  divided  into  superior  and  inferior :  as 
the  titles  of  duke,  earl,  baron,  &c.  are  the  highest  names  of 
dignity:  and  those  of  baronet,  knight,  serjeant  at  law,  &c.  the 
lowest.  Nobility  only  can  give  so  high  a  name  of  dignity  as  to 
supply  the  want  of  a  surname  in  legal  proceedings,  and  as  the 
omission  of  a  name  of  dignity  may  be  pleaded  in  abatement  of  a 
writ,  &c,  so  it  may  be  where  a  peer  who  has  more  than  one 
name  of  dignity  is  not  named  by  the  most  noble.  See  tit. 
Abatement.  No  temporal  dignity  of  any  foreign  nation  can 
give  a  man  a  higher  title  here  than  that  of  esquire.  2  Inst. 
607.    See  tits.  Addition,  Descent,  Peer. 

DIGNITY  ECCLESIASTICAL,  dignitas  ecchsiasticalis^ 
Is  defined  by  the  canonists  to  be  administ ratio  cum  jurisdictione 
el  potcstatw  aliqua  conjuncta  ;  of  which  there  are  several 
examples  in  Ditart'rni.s,  da  Saeris  Levies.  SfC  lib.  2.  r.  6.  Dtg- 
nitates  ecclesiastical  are  mentioned  in  the  stat.  26  II.  8.  c.  81. 
§  32.  And  of  church  dignities,  Camden,  in  his  Britannia,  p.  1 6 1  ■ 
reckons  in  England,  544. 

DIGNITARIES,  dignitarii^  Those  who  are  advanced  to 
any  dignity  ecclesiastical ;  as  a  bishop,  dean,  archdeacon,  pre- 
bendary, &c.  But  there  are  simple  prebendaries,  without  cure 
or  jurisdiction,  which  are  not  dignitaries.    3  Inst.  155. 

DIKES.    Sec  Fens,  Navigation,  Powdike. 

DILAPIDATION,  dilapidation  Is  where  an  incumbent 
of  a  benefice  suffers  the  parsonage  house  or  out-houses  to  fall 
down,  or  to  be  in  decay  for  want  of  necessary  reparation:  or  it 
is  the  pulling  down  or  destroying  any  of  the  houses  or  build- 
ings,  belonging  to  a  spiritual  living,  or  destroying  of  the  woods, 
trees,  &cv  appertaining  to  the  same ;  for  it  is  said  to  extend  to 
the  committing  or  suffering  any  wilful  waste,  in  or  upon  the 
inheritance  of  the  church.  Degg's  Pars.  Conns.  8J).  It  is  the 
interest  of  the  church  in  general  to  preserve  what  belongs  to 
it  for  the  benefit  of  the  successors ;  and  the  old  canons,  and  our 
own  provincial  constitutions,  require  the  clergy  sufficiently  to 
repair  the  houses  belonging  to  their  benefices;  which  if  they 
neglect  or  refuse  to  do,  the  bishop  may  sequester  the  profits  of 
the  benefice  for  that  purpose,  &c.  Right's  Clerg.  143.  And 
by  the  canon  law  dilapidations  are  made  a  debt,  which  is  to  be 
satisfied  out  of  the  profits  of  the  church  ;  but  the  common  law 
prefers  debts  on  contracts,  &c.  before  debts  for  dilapidations. 
Hern.  136. 

The  prosecution  in  these  cases  may  be  brought  either  against 
the  incumbent  himself,  or  against  his  executors  or  admini- 
strators ;  and  the  executor  or  administrator  of  him  in  whose 


time  it  was  done  or  suffered,  must  make  amends  to  the  suc- 
cessor :  and  if  the  proceedings  are  against  the  incumbent,  then 
they  ought  to  be  in  the  Spiritual  Court.  That  court  may  also 
proceed  against  an  executor;  or  the  successor  may  have  an 
action  of  the  case  or  debt  at  the  common  law,  in  which  action 
he  shall  recover  damages  in  proportion  to  the  dilapidations. 

I  Nek-  Ahr.  656:  Pars.  Conns.  97, 9$  :  Carter,  224:  3  Iet\2(iS. 
It  is  also  said  to  be  a  good  cause  of  deprivation,  if  the  bishop, 

parson,  vicar,  or  other  ecclesiastical  person,  dilapidates  the 
buildings  or  cuts  down  timber  growing  on  the  patrimony  of 
i  the  church,  unless  for  necessary  repairs.    1  Ro.  Rep.  Sd: 

II  Rep.  98  :  Godb.  259.  And  that  a  writ  of  prohibition  will 
also  lie  against  him  in  the  courts  of  common  law.  3  Buht.  15S : 
1  Ro.  Rep.  335. 

By  stat.  13  Elh.  c  10.  if  any  parson,  &c,  shall  make  a  gift 
of  his  goods  and  personal  estate  to  defraud  his  successor  of  "his 
remedy  for  dilapidations,  such  successor  may  have  the  same 
remedy  in  the  spiritual  court  against  the  person  to  whom 
such  gift  is  made,,  as  he  might  have  against  the  executors  of 
the  deceased  parson.  And  by  stat.  14  Eliz.  c,  11.  money 
recovered  for  dilapidations  is  to  be  employed  in  the  reparations 
of  the  same  houses  suffered  to  be  in  decay,  or  the  party 
recovering  shall  forfeit  double  the  value  of  what  he  receives 
to  the  king. 

If  a  parson  suffers  dilapidations,  and  afterwards  takes  another 
beneiice,  whereby  his  former  benefice  becomes  void,  his  suc- 
cessor may  have  an  action  against  him,  and  declare  that  by  the 
custom  of  the  kingdom  he  ought  to  pay  him  so  much  money 
as  shall  be  sufficient  to  repair  the  dilapidations.  3  Lev.  l2f)8. 
Incase  a  parson  comes  to  a  living,  the  buildings  whereof  are  in 
decay  by  dilapidations,  and  his  predecessor  did  not  leave  a 
sufficient  personal  estate  to  repair  them,  so  that  he  is  without 
remedy,  he  is  to  have  the  defects  surveyed  by  workmen,  and 
attested  under  their  hands  in  the  presence  of  witnesses,  which 
may  be  a  means  to  secure  him  from  the  incumbrance  brought 
upon  him  by  the  fault  of  his  predecessor.  Country  Parsons 
Companion,  60. 

An  action  on  the  case  for  dilapidations  of  a  prebend al  house 
may  be  maintained  by  a  succeeding  prebendary  against  his 
predecessor:  but  when  by  the  statutes  of  the  church  the 
materials  are  to  be  supplied  out  of  the  church  funds,  the  suc- 
cessor shall  recover  only  the  amount  of  the  workmanship 
necessary  in  making  the  repairs.  Radclijje  v.  D'Otfty,  2  Term 
Rep.  630.  The  successor  may  have  separate  actions  against 
the  executor  of  a  preceding  rector,  for  dilapidations  to  different 
parts  of  the  rectory.  Young  v.  Mauhy,  4?  Manle  $  8*  183; 
and  see  Moo.  612. 

The  principle  on  which  the  damages  are  to  be  calculated  in 
an  action  for  dilapidations  against  the  executors  of  a  deceased 
rector,  &c,  was  laid  down  in  a  recent  case  in  the  K.  B,  It 
was  there  held  that  the  incumbent  is  bound  to  maintain  the 
parsonage-house  and  chancel  in  good  and  substantial  repair, 
restoring  and  rebuilding  when  necessary,  according  to  the 
original  form,  without  addition  or  modern  improvement;  hut 
he  is  not  hound  to  supply  or  maintain  any  thing  in  the 
nature  of  ornament,  such  as  painting  (unless  that  be  necessary 
to  preserve  exposed  timber  from  decay)  whitewashing  and 
papering.  Wise  v.  Metcalfe,  10  Barn.  #  C.  299-  Sce  furtbcr 
tits.  Clemy,  Parson. 

D 1 L  A  TO  K  Y  PLE  A  S.  Such  pleas  as  are  put  in  merely  for 
delay  ;  and  there  may  be  a  demurrer  to  a  dilatory'  plea,  or  issue 
may  be  taken  on  the  fact,  if  false.  If  the  plea  is  true  lufaci 
and  good  in  law,  and  is  in  abatement,  the  plaintiff  must  enter 
up  judgment  of  cassetur ?  before  he  commences  a  new  suit,  n 
the  plea  is  adjudged  ill,  on  demurrer,  there  must  be  a  rcspon- 
dcas  ouster,  and  defendant  must  plead  another  plea-  If  i*m 
in  fact  is  taken,  and  found  by  the  jury,  for  plaintiff,  in  case, 
&e.  ilti.  v  assess  the  damages,  In  debt,  the  judgment  fi» 
tiff  is  final,  &c.  The  truth  of  dilatory  pleas  is  to  be  made  out 
by  affidavit  of  the  fact,  &a  by  stat  4  Anne,  c.  10.  §  VL 
Several  dilatory  pleas  cannot  be  pleaded,  for  they  are  not 
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Within  the  statute  of  Anne.  See  Stephen  on  Pleading,  295. 
By  stat.  7  G.  4.  c.  6"4.  §  19*  no  indictment  or  information  shall 
be  abated  by  tbe  dilatory  pleas  of  misnomer,  want  of  addition, 
or  wrong  addition  ;  but  the  court  may  order  the  indictment, 
&c.  to  be  amended  according  to  the  truth,  and  the  party  shall 
plead  thereto.  See  tit  Pleading;  and  see  Bac.  Ab.  tit.  Pleas, 
Sec.  (7th  ed.  by  Gwiliim  &  Dodd.) 

I)  I  LI  GI  AT  US.  Outlawed,  i.  e.  de  lege  cjectus.  Leg. 
II.  1.  c.  45, 

DILL  I  GROUT.  Pottage  formerly  made  for  the  king's  table, 
on  his  coronation  day  :  and  there  was  a  tenure  in  serjeanty,  by 
which  lands  were  held  of  the  king,  by  the  service  of  finding 
of  this  pottage,  at  that  solemnity.    3()  It.  3 

DIMIDIKTAS.     Used  in  records  for  a  moictv,  or  one  half. 

DIM  I  XLS  II I NG  the  coin.    See  tit.  Coin. 

DIMINUTION,  diminution  Where  the  plaintiff  or  de- 
fendant, on  an  appeal  to  a  superior  court,  alleges  that  part  of 
the  record  is  omitted,  and  remains  in  the  inferior  court  not 
certified ;  whereupon  he  prays  that  it  may  be  certified  by  cer- 
tiorari Co.  Ent.  232.  £42.  Of  course  diminution  is  to  be 
certified  on  a  writ  of  error  j  though  if  issue  be  joined  upon  the 
errors  assigned,  and  the  matter  is  entered  upon  record,  which 
is  made  a  consilium,  in  this  case  there  must  be  rule  of  court 
granted  for  a  certiorari  to  certify  diminution.  1  hit  Abr.  24/>. 
Diminution  cannot  be  alleged  of  a  thing  which  is  fully  certi- 
fied ;  but  in  something  that  is  wanting,  as  want  of  an  original, 
or  a  warrant  of  attorney,  &e.  2  Lev" 206  :  1  Xcls.  Abr.  f>,08. 
And  if  on  diminution  alleged,  and  the  plaintiff  in  error  certify 
one  original,  &c,  which  is  wrong,  and  the  defendant  in  error 
certify  another  that  is  true,  the  true  one  shall  stand.  Cro. 
Jac.  597  :  Cm  Car.  91. 

After  a  writ  of  error  brought,  and  the  defendant  hath 
pleaded  in  nulla  est  erratum,  he  cannot  afterwards  allege 
diminution,  because  by  that  plea  he  affirmeth  or  alloweth  the 
record  to  be  such  as  is  certified  upon  the  writ  of  error.  Godh.  266. 
But  in  some  cases  diminution  hath  been  alleged  after  in  nuilo 
est  erratum  pleaded,  ex  gratia  curia? ;  though  not  ex  rigore 
juris.  Palm.  85.  And  there  is  an  instance,  that  the  court  in 
such  a  case  hath  awarded  a  certiorari,  to  inform  their  conscience 
of  the  truth  of  the  record  in  C.  B.,  where  the  defendant  in 
error  had  not  joined  in  nullo  est  erratum.  1  Neh.  658.  See 
further,  tit.  Judgment,  Reversal  of 

DIMISS0RY  LETTERS,  tttertc  dimissoriw.']  Where  a 
candidate  for  holy  orders  has  a  title  in  one  diocese,  and  is  to  be 
ordained  in  another,  the  proper  diocesan  sends  his  Idlers  dimis- 
son/  directed  to  some  other  ordaining  bishop,  giving  leave  that 
the  bearer  may  be  ordained,  and  have  such  a  cure  within  his 
district.     Con  el. 

DIOCESE,  dicecesisr]  The  circuit  of  every  bishop's  juris-  j 
diction.  For  this  realm  hath  two  sorts  of  divisions  ;  one  into 
shires  or  counties,  in  respect  to  the  temporal  state;  and  another 
into  dioceses,  in  regard  to  the  ecclesiastical  state,  of  which  we 
reckon  twenty-one  in  England,  and  four  in  Wales,  Co.  Lit.  f'H. 
Also  the  kingdom  is  said  to  be  divided  in  its  ecclesiastical 
jurisdiction  into  two  provinces  of  C  anterbury  and  York  ;  each 
of  which  provinces  is  divided  into  dioceses,  and  every  diocese 
into  archdeaconries,  and  archdeaconries  into  parishes,  &c. 
H'ood's  Inst.  2. 

The  bounds  of  dioceses  are  to  be  determined  by  witnesses 
and  records,  but  more  particularly  by  the  administration  of 
divine  offices.  To  which  purpose  there  are  two  rules  in  the 
canon  law :  in  one  case,  upon  a  dispute  between  two  bishops 
upon  tins  head,  the  direction  is,  that  they  proceed  in  the 
business  by  ancient  books  or  writings,  and  also  by  witnesses, 
reputation,  and  other  sufficient  proof :  in  the  other  case,  where 
the  question  was,  by  whom  a  church  built  upon  the  confines  of 
two  dioceses  should  be  consecrated,  the  rule  laid  down  is,  that 
it  should  be  consecrated  by  the  bishop  of  that  city  who,  before 
it  was  founded,  baptized  the  inhabitants,  and  administered  to 
them  other  divine  offices.  Gibs.  133. 

The  jurisdiction  of  the  city  is  not  included  in  the  name  of 


diocese,  so  saith  the  canon  law  :  and  accordingly  in  citations 
in  general  visitations,  directed  to  the  clergy,  it  is  ordered  to 
cite  the  clergy  of  the  city  and  diocese.    Gibs.  133. 

A  bishop  may  perform  divine  offices,  and  tise  his  episcopal 
habit,  in  the  diocese  of  another,  without  leave  -  hut  may  not 
perform  therein  any  act  of  jurisdiction,  without  permission  of 
the  other  bishop.    Gibs.  133. 

A  clergyman  dwelling  in  one  diocese,  and  beneficed  in 
another,  and  being  guilty  of  a  crime,  may,  in  different  respects, 
be  punished  in  both  ;  that  is,  the  bishop  in  whose  diocese  he 
dwells  may  prosecute  him  ;  but  the  sentence,  so  far  as  it  affects 
his  benefice,  must  be  carried  into  execution  by  the  other  bishop. 
Gibs.  134.    See  tits.  Bishops,  Clergy,  Convocation. 

DISABILITY,  disabititas.^  An  incapacity  in  a  man  to 
inherit  any  lands,  or  take  that  benefit  which  otherwise  he 
might  have  done  ;  which  may  happen  four  ways:  by  the  act  of 
an  ancestor,  or  of  the  party  himself,  by  the  act  of  God,  or  of 
the  law. 

1 .  Disability  by  the  act  of  the  ancestor,  is  where  the  ancestor 
is  attainted  of  treason,  tki.,  which  corrupts  his  blood,  SO  that 
his  children  may  not  inherit  his  estate.  See  tits.  Attainder, 
Corruption  of  Blood.   By  54  G.  3.  c.  145.  this  disability  is  cou- 

1  fined  to  cases  of  treason  and  murder. 

And  by  2  and  3  W.  4.  c.  106.  §  10.  the  attainder  of  any 
relation  who  shall  have  died  before  the  descent  of  any  land 
shall  have  taken  place,  shall  not  prevent  any  person  tracing  his 
descent  through  him  from  inheriting  such  land.  This  dis- 
ability is,  therefore,  now  restricted  to  inheriting  lauds  of  which 
the  ancestor  is  in  possession  at  the  time  he  is  attainted  for 
treason  or  murder,  and  which  are  still  subject  to  forfeiture  and 
escheat. 

2.  Disability  by  the  act  of  the  party,  is  where  a  man  binds 
himself  by  obligation,  that  upon  surrender  of  a  lease  he  will 
grant  a  new  estate  to  the  lessee,  and  afterwards  lie  grants 
over  the  reversion  to  another,  which  puts  it  out  of  his  power 
to  perform  it. 

3.  Disability  by  the  act  of  God,  is  where  a  person  is  of  non- 
sane  memory,  wTherehy  he  is  incapable  to  make  any  grant,  &c. 
So  that  if  he  passeth  an  estate  out  of  him,  it  may  after  his 
death  be  made  void ;  but  it  is  a  maxim  in  law,  that  a  man  ctf 
f  ull  age  shall  never  be  received  to  disable  his  own  person.  See 
tit.  Lunacy. 

4.  Disability  by  the  act  of  the  lawT,  is  where  a  man  by  the 
sole  act  of  the  law,  without  any  thing  done  by  him,  is  rendered 
incapable  of  the  he  net  it  of  the  law  ;  as  an  alien  horn,  Sec. 
Terms  de  In  Ley:  4  Rep.  123,  124:  5  Rep.  21  :  8  Rep.  43. 
See  tit.  Alien. 

There  are  also  other  disabilities,  by  the  common  law,  of 
idiofry,  infancy,  and  coverture,  as  to  grants,  &c.  And  by 
statute  in  many  cases ;  as,  papists  are  disabled  to  make  any 
presentation  to  a  church,  &c,  which  disability  is  continued 
by  10  G.  4.  c.  7  ;  officers  not  taking  the  oaths  are  incapable  to 
hold  offices  ;  foreigners,  though  naturalized,  to  bear  offices  in 
the  government,  &c.  See  the  proper  titles.  A  person  shall  not 
be  admitted  to  disable  himself  to  avoid  an  office  of  charge,  &c, 
no  more  than  a  man  shall  be  allowed  to  say  that  he  was  an  idiot, 
etc.  to  avoid  an  act  done  by  himself*  Carth.  307.  As  to  pleas 
of  disability  in  the  person  of  the  plaintiff,  see  tit.  Abatement. 

DISABLE.  Maliciously  shooting  at  (or  attempting,  by  draw- 
ing a  trigger,  to  discharge  fire-arms  at),  or  maliciously  stab- 
bing, cutting,  or  wounding,  any  person,  with  intent  to  murder, 
maim,  disfigure,  disable,  or  do  some  grievous  bodily  harm,  is 
felony  by  ff(V.  4.  c.  3\.  §  1 1,  12. 

DISADVOCARE.  To  deny  or  not  acknowledge  a  thing. 
Hengham  Magna,  c.  4, 

DISAGREEMENT,  will  make  a  nullity  of  a  thing  that 
had  essence  before  ;  and  disagreement  may  be  to  certain  acts, 
to  make  them  void,  ccc.    Co.  Lit.  380.    See  tit.  Agreement. 

DISBOSCATIO.  A  turning  wood  ground  into  arable  or 
pasture. 

DISCARCARE,  from  dis  and  cargo.^    To  unlade  a  ship 


D  I  S 


1)  I  S 


or  vessel  by  taking  out  the  cargo  or  goods.  Placit*  Pari.  I 
18  Ed*  1.   See  Carcatus, 

DISC  KIT.    See  Deceit. 

DISCENT.    See  Descent. 

DISCHARGE.  On  writs  and  process,  &e.  is  where  a  man 
is  confined  by  some  legal  writ  or  authority*  and  doth  that 
which  by  law  he  is  required  to  do ;  he  is  released  or  discharged 
from  the  matter  for  which  he  was  confined.  If  one  be  arrested 
by  a  latitat  out  of  B.  R.,  and  the  plaintiff  do  not  file  a  declara- 
tion against  the  defendant  in  prison  in  two  terms,  he  shall  be 
discharged  on  common  bail.  1  LiL  Ahr.  4-70.  Also  where  a 
defendant  on  arrest  is  admitted  to  bail,  if  the  bail  bring  in  the 
principal  before  the  return  of  the  second  scire  facias  issued  out 
against  them,  they  shall  be  discharged.  If  an  obligee  dis- 
charges one  joint  obligor,  where  several  are  jointly  bound,  it 
discharges  the  others.  March,  129.  And  a  man  may  dis- 
charge a  promise  made  to  himself,  &c,  Cro.  Jac.  483.  See 
tits.  Accord,  Acquittal,  Habeas  Corpus,  Satisfaction,  Bond,  &c. 

DISCLAIMER,  di&claimium,  from  Fr.  clavier ,  with  the 
privative  r//.s\]  A  plea  containing  an  express  denial  or  re- 
nouncing of  a  thing ;  as  if  a  tenant  sue  a  replevin,  upon  the 
distress  of  the  lord,  and  the  lord  avows  the  taking,  saying,  the 
tenant  holds  of  him  as  of  his  lord,  and  that  he  distrained  for 
the  rent  not  paid,  or  service  not  performed  :  now,  if  the  tenant 
say  he  doth  not  hold  of  him,  that  is  called  a  disclaimer,  and 
the  lord  proving  the  tenant  to  hold  of  him,  on  a  writ  of  right 
sur  disclaimer  brought,  the  tenant  shall  lose  his  land.  Terms 
de  fa  Ley. 

This  disclaimer  by  a  tenant  is  considered  as  a  civil  crime, 
and  punished  accordingly,  by  forfeiture  of  lands  to  the  lord,  on 
reasons  most  apparently  food  ah  Finch,  270,  1.  So  if  in  any 
court  of  record  the  particular  tenant  does  any  act  which 
amounts  to  a  virtual  disclaimer;  if  he  claims  any  greater 
estate  than  was  granted  him  at  the  first  infeodation,  or  takes 
upon  himself  those  rights  which  belong  only  to  tenants  of  a 
superior  class ;  1  Inst.  252  ;  if  he  affirm  the  reversion  to  be 
in  a  stranger  by  accepting  his  fine,  attorning  as  his  tenant, 
collusive  pleading,  and  the  like ;  such  behaviour  amounts  to  a 
forfeiture  of  his  particular  estate.  1  Inst.  253  :  2  Comm.  275  : 
3  Comm.  233. 

If  a  tenant  disclaim  to  hold  of  his  landlord,  and  set  him  at 
defiance,  it  dispenses  with  the  necessity  of  a  notice  to  quit,  and 
the  landlord  may  treat  him  as  a  trespasser.  Bull,  N.  P.  26: 
Peakes  R.  196. 

If  a  writ  of  praecipe  be  brought  against  two  persons  for  land, 
and  one  of  them,  the  tenant,  saith  that  he  is  not  tenant,  nor 
claims  any  thing  in  the  lands ;  this  is  a  disclaimer  as  to  him, 
and  the  other  shall  have  the  whole  land.  Terms  de  la  Leu. 
And  when  a  tenant  hath  disclaimed  upon  action  brought 
against  him,  he  shall  not  have  restitution  on  writ  of  error,  &c. 
against  his  own  act,  but  is  barred  of  his  right  to  the  land  dis- 
claimed* 8  Hep.  62.  But  a  verbal  disclaimer  shall  not  take 
place  against  a  deed  of  lands ;  nor  shall  the  disclaimer  of 
a  wife  during  the  coverture  bar  her  entry  on  her  lands. 
:j  Rep.  26. 

Baron  and  feme  may  disclaim  for  the  wife ;  though  if  the 
husband  hath  nothing  but  in  right  of  his  wife,  he  cannot  dis- 
claim. 2  Danv.  Abr.  56$.  Sueli  person  as  cannot  lose  the 
thing  perpetually  in  which  he  disclaims  shall  not  be  permit- 
ted to  disclaim  ;  a  bishop,  &c.  may  not  disclaim  :  for  he  cannot 
divest  the  right  out  of  the  church.  Though  in  a  cpto  warranto, 
at  the  suit  of  the  king,  against  a  bishop  or  others  for  franchises 
and  liberties,  if  the  bishop,  &c.  disclaim  them,  this  shall  bind 
the  successors.  Co.  Lit.  102,  103,  If  a  man  be  vouched 
because  of  a  reversion  on  a  lease  made  by  himself,  he  cannot 
disci  aim ;  but  an  heir  may  disclaim,  being  vouched  upon  a 
lease  made  by  his  ancestor.    2  Danv.  56Q. 

A  person  may  disclaim  in  the  principal,  and  not  in  the  in- 
cident;  as  he  that  is  vouched  because  of  a  reversion,  cannot 
disclaim  in  the  reversion,  saving  the  seignory.  40  Ed*  3.  2J. 
If  the  lord  disclaim  his  seignory  in  a  court  of  record,  it  is 


extinct,  and  the  tenant  shall  hold  of  the  lord  next  paramount 

to  the  lord  disclaiming.    Lit.  sect.  146. 

It  is  said  not  to  be  necessary,  that  the  writ  of  right  sur  dis- 
claimer  should  be  brought  against  the  person  that  disclaims  • 
for  if  it  be  only  against  him  that  is  found  tenant  of  the  land, 
though  he  be  a  stranger,  it  is  not  material.  2  Danv.  570,  By 
plea  of  non-tenure,  nothing  is  disowned  but  the  freehold,  which 
may  be  good  where  the  tenant  hath  the  reversion  in  fee,  and 
not  the  freehold :  but  when  such  tenant  disclaims,  or  pleads 
non-tenure  and  disclaims,  the  demandant  shall  have  the  whole, 
as  the  whole  is  disclaimed.  Ibid. 

By  3  and  4  W.  4.  c.  27.  §  36.  no  writ  of  right  upon  dis- 
claimer shall  be  brought  after  the  31st  December,  1834;  which 
time,  by  §  31,  is  prolonged  to  1st  June,  1S35,  in  cases  where 
'  persons  not  having  a  right  of  entry  are  entitled  to  maintain 
the  writ  in  respect  of  any  lands. 

By  stat.  21  Jac.  1.  c.  1 6*  §  5.  in  all  actions  of  trespass  quart 
clausum  f  regit,  wherein  the  defendant  shall  disclaim  any  title  to 
the  land,  and  the  trespass  be  by  negligence  or  involuntary,  the 
defendant  shall  be  admitted  to  plead  a  disclaimer,  and  that  the 
trespass  was  by  negligence  or  involuntary ^  and  9,  tender  of  mf- 
Jtcient  amends  before  the  action  brought;  and  if  the  issue  be 
found  for  the  defendant,  or  the  plaintiff  be  nonsuited,  the 
plaintiff  shall  be  barred  from  the  said  action,  and  all  suits  con- 
cerning the  same.    See  tit.  Pleading. 

Besides  these  diselaimers  by  tenants  of  lands,  there  are  dis- 
claimers in  divers  other  eases:  for  there  is  a  disclaimer  of  blood, 
where  a  person  denies  himself  to  be  of  the  blood  or  kindred  of 
another  in  his  plea  ;  F.  N.  B.  102  ;  and  a  disclaimer  of  goods, 
as  wrell  as  lands :  as  if  a  man  disclaimeth  goods,  on  arraignment 
of  felony,  when  he  shall  lose  them,  though  he  be  cleared. 
J  Staundf  P.  C.  186.  In  Chancery,  if  a  defendant  hy  his  answer 
renounces  the  having  any  interest  in  the  thing  in  question, 
this  is  likewise  a  disclaimer.  See  tit.  Chancery.  And  there  is 
a  deed  of  disclaimer  of  executorship  of  a  will,  &c.  where  an 
executor  refuses,  and  throws  up  the  same.  And  a  devisee 
in  fee  may  by  deed,  without  matter  of  record,  disclaim  the 
estate  devised,    3  B.  cy  A.  31. 

DISCONTINUANCE. 

Djsconttnuatio,  from  Fr.  disconlinucr,  cessare.~]  An  in- 
terruption or  breaking  off. 

This  happened  when  he  who  had  an  estate -tail  made  a 
larger  estate  of  the  land  than  by  law  he  was  entitled  to  do:  in 
which  case  the  estate  was  good,  so  far  as  his  power  extended  who 
made  it,  but  no  farther.  Finch.  L.  190,  As  if  tenant  in  tail 
made  a  feoffment  in  fee-simple,  or  for  the  life  of  the  feoffee, 
or  in  tail,  all  which  were  beyond  his  power  legally  to  mate,  for 
that  by  the  common  law  extended  no  farther  than  to  make  a 
lease  for  his  own  life :  in  such  case,  the  entry  of  the  feoffee  was 
lawful  during  the  life  of  the  feoffor;  but  if  he  retained  the  pos- 
session after  the  death  of  the  feoffor,  it  was  an  injury  which  was 
termed  a  discontinuance,  the  ancient  legal  estate,  which  ought 
to  have  survived  to  the  heir  in  tail,  being  gone,  or  at  least  sus- 
pended, and  for  a  while  discontinued.  For,  in  that  case,  on  the 
death  of  the  alienors,  neither  the  heir  in  tail,  nor  they  in 
remainder  or  reversion  expectant  on  the  determination  of  the 
estate-tail,  could  have  entered  on  and  possessed  the  land  so 
aliened,  but  must  have  brought  their  writ,  and  sought  to  recover 
possession  by  law.  3  Comm.  1?2  :  1  Inst.  325:  F.  N.  B.  191- 

In  the  case  of  a  disseisin  (sec  that  title),  while  the  posses- 
sion remained  in  the  disseisor,  it  was  a  mere  naked  possession  un- 
supported by  any  right ;  and  the  disseisee  might  have  restored  his 
own  possession,  and  put  a  total  end  to  the  possession  of  the  dis- 
seisor by  an  entry  on  the  land,  without  any  previous  action ;  but 
if  the  disseisor  died,  his  heir  came  to  the  possession  of  the  estate 
by  a  lawful  title:  it  was  the  same  if  the  disseisor  aliened:  the 
alienee  came  in  by  a  laivful  title.  By  reason  of  this  lawful 
title,  the  heir  in  the  first  instance,  and  the  alienee  in  the 
second,  acquired  a  presumptive  right  of  possession,  which  was  so 
far  good,  that  even  the  person  disseised  lost  by  it  his  right  to 


recover  the  possession  by  entry,  and  could  only  recover  it  by  an 
action  at  law.  When  the  right  of  entry  was  thus  lost,  and  the 
party  could  only  recover  by  action^  the  possession  was  said  to  be 
discontinued.  This  was  the  general  import  of  the  word  discon- 
tinuance ;  but  in  its  usual  acceptation  it  signified  the  effect  of 
alienations  made  by  husbands  seised  in  right  of  their  wives; 
by  ecclesiastics  seised  in  right  of  their  church ;  or  by  tenants  in 
tail ;  those  being  the  three  instances  adduced  by  Littleton  of 
discontinuance.  Thus  before  the  stat,  11  H.  7-  c.  20.  the 
alienation  of  a  woman  seised  of  an  estate  in  dower,  or  of  an 
estate  of  the  gift  of  her  husband,  or  of  any  of  his  ancestors, 
was  said  to  be  a  discontinuance;  and  before  the  stats.  32  If.  S. 
£.31.  11-  FJiz.  c.  8.  recoveries  suffered  by  tenants  for  life, 
tenants  by  the  curtesy,  or  tenants  in  tail  after  possibility  of 
issue  extinct,  or  even  by  the  feolfee  of  tenant  for  years,  worked 
a  discontinuance.    See  1  Rep.  14. 

It  is  to  be  observed,  that  there  was  a  material  difference  be- 
tween the  situation  or  title  of  the  alienee  of  any  person,  whose 
alienation  made  a  discontinuance,  and  the  situation  or  title  of 
the  heir  or  alienee  of  a  disseisor  ;  for  the  heir  and  alienee  of  a 
disseisor  immediately  claimed  under  a  person  coming  in  by  a 
wrongful  title,  and  their  estates,  though  not  defeasible  by 
entry,  were  immediately  defeasible  by  action.  But  the  alienee  of 
every  person,  whose  alienation  was  said  to  be  a  discontinuance 
[~or  rather  whose  alienation  caused  a  discontinuance],  claimed 
by  a  person  having  a  lawful  estate ;  and  the  estate  of  the  alienee 
was  unimpeachable  during  the  life  of  the  alienor.  It  should  also 
be  observed,  that  a  discontinuance  extended  to  those  cases  only 
where  a  person  w  as  dispossessed  of  an  est  ate  of  freehold,  and  where, 
though  he  had  lost  his  right  of  entry,  he  could  still  recover  the 
possession  by  action.  The  peculiar  import  of  the  word  discon- 
tinuance, where  applied  to  the  cases  mentioned  by  Littleton,  is 
thus  shortly,  but  forcibly,  expressed  by  Honard,  in  his  Ancient 
Laws  of  the  French : — "An  interruption  of  the  right  which 
one  has  on  an  estate,  by  the  sale  which  another,  charged  to 
preserve  that  right,  has  made  of  it*'*  See  I  Inst*  325.  a.  and 
the  long  and  learned  note  there  on  the  doctrine  of  discon- 
tinuance. 

By  the  common  law,  the  alienation  of  an  husband,  who  was 
seised  in  right  of  his  wife,  worked  a  discontinuance  of  the 
wife's  estate;  till  the  stat.  32  //.  8.  c.  28.  provided  that  no  act 
by  the  husband  alone  should  work  a  discontinuance  of,  or  pre* 
judice  the  inheritance  or  freehold  of  the  wife  ;  but  that  after 
his  death  she  or  her  heirs  might  enter  on  the  lands  in  question. 
Also,  if  an  alienation  was  made  by  a  sole  corporation,  as  a  bishop 
or  dean,  without  consent  of  the  chapter,  this  was  a  discontinu- 
ance. F.  N.  B.  194.  But  by  the  disabling  stats.  1  Eliz.  c.  19* 
13  Eliz,  c.  10.  all  such  alienations  were  declared  absolutely 
void  ah  initio,  and  no  discontinuance  could  be  thereby  occa- 
sioned.   3  Comm.  \  ~2. 

A  discontinuance  took  away  an  entry  only  ;  and  to  every 
discontinuance  it  was  necessary  there  should  be  a  divesting  or 
displacing  of  the  estate,  and  turning  the  same  to  a  right ;  for 
if  it  were  not  turned  to  a  right,  they  that  had  the  estate  could 
not  be  driven  to  an  action.  Co.  Lit.  327.  And  an  estate-tail 
could  not  be  discontinued,  but  where  he  that  made  the  disconti- 
nuance was  once  seised  by  force  of  the  entail  where  the  estate- 
tail  was  executed;  unless  by  reason  of  a  warranty.  Lit.  sect.  637. 

:  Driver,  d.  Barton,  v.  1 1  asset/,  1  //.  Btacksf.  2i><).  Also 
if  tenant  in  tail  levied  a  fine,  &c,  this  was  no  discontinuance 
till  the  fine  was  executed,  because  if  he  died  before  execution 
the  issue  might  enter.    Co.  Lit.  33  :  2  Danv.  Abr.  572. 

A  discontinuance  might  be  five  ways,  viz.  hy  feoffment ,Jine, 
recovery,  release,  and  can  fir  mat  ion  with  warranty.  1  Rep*  44. 
A  grant  without  livery,  or  a  grant  in  fee  without  warranty, 
were  no  discontinuances :  an  exchange  would  not  make  a  discon- 
tinuance: as  if,  tenant  in  tail  exchanged  land  with  another,  that 
was  not  any  discontinuance,  by  reason  no  livery  was  requisite 
thereon.  2  Danv.  57.  It  was  the  same  of  a  bargain  and  sale, 
&c.  And  an  alteration  of  such  things  as  laid  in  grant,  and  not 
in  livery,  worked  no  discontinuance,'  for  such  grant  did  no 


wrong  either  to  the  issue  in  tail,  or  him  in  reversion  or  remain- 
der, because  nothing  passed  but  during  the  life  of  tenant  in 
tail,  which  was  lawful ;  and  every  discontinuance  worked  a 
wrong.    Co.  Lit.  332. 

If  tenant  in  tail  of  a  rent,  common,  advowson,  or  the  like, 
granted  it  in  fee,  it  was  not  a  discontinuance:  nor  where  such 
tenant  granted  any  thing  out  of  land,  &c.  Lit.  138  :  Finch's 
Law,  193.  But  where  a  tenant  in  tail  of  a  manor  made  a 
lease  for  life,  not  warranted  by  stat.  32  H.  8,  c.  28.  of  part  of 
the  demesnes,  this  was  a  discontinuance  of  this  parcel  ;  and  it  is 
said  made  it  no  parcel  to  the  manor.    2  Rol.  Abr.  58. 

There  could  be  no  discontinuance  by  tenant  in  tail  of  the  gift 
of  the  crown.  Stat.  34  and  35  H.  8.  c.  20.  Nor  by  tenant 
in  tail  of  fee-farm  rents,  to  bar  the  remainder  vested  by  the 
statute.  Stat.  22  and  23  Car.  2,  c.  24.  §.  6.  Some  discon- 
tinuances at  common  law  were  made  bars  as  to  the  issue  in  tail ; 
though  they  still  remained  discontinuances  to  him  in  remain- 
der, &c,  such  as  fines  with  proclamations,  by  stats.  1  //.  7. 
c.  24:  32  8.  c.  36.  If  the  husband  levied  a  fine  with  pro- 
clamations, and  died,  the  wife  must  leave  entered,  or  avoided 
the  estate  of  the  con  usee  within  five  years,  or  she  was  barred 
for  ever,  by  the  stat.  4  H.  7-  e.  21 ;  for  "the  stat.  :>2  //.  8.  c.  28. 
helped  the  discontinuance,  hut  not  the  bar.    Co,  Lit.  32 ft. 

A  discontinuance  could  onlv  be  created  bv  a  tenant  in  tail  in 
possession.  2  IX  $  R.  373  i  S.  C.  1  B.  $  C.  238.  But  the 
existence  of  a  term  of  years  prior  to  his  estate  did  not  prevent 
a  fine  levied  hy  a  tenant  in  tail  from  effecting  a  discontinuance. 
1  Neville  $  M.  130. 

The  learning  upon  this  subject,  which  was  formerly  an  im- 
portant branch  of  the  law.  has  now  become  more  curious  than 
useful;  as  by  3  and  4  IV.  4.  c.  27.  §  39-  no  discontinuance 
made  after  the  31st  December,  1833,  shall  toll  or  defeat  any 
right  of  entry  or  action  for  the  recovery  of  land. 

Discontinuance  of  Plka.  Where  divers  things  should 
be  pleaded  to,  and  some  are  omitted,  this  is  a  discontinuance. 
I  Xels.  Abr.  b'iiu,  66} .  If  a  defendant's  plea  begin  with  an 
answer  to  part,  and  answers  no  more,  it  is  a  discontinuance : 
and  the  plaintiff  may  take  judgment  by  nil  dicit  for  what  is 
not  answered ;  but  if  the  plaintiff  plead  over,  the  whole  action 
is  discontinued.  1  Salk.  139.  Debt  upon  bond  of  500/.  ;  the 
defendant  as  to  225/.  part  of  it,  pleads  payment,  Sec.  And 
upon  demurrer  to  this  plea,  it  was  adjudged  that  there  being 
no  answer  to  the  residue,  it  is  a  discontinuance  as  to  that,  for 
which  the  plaintiff  ought  to  take  judgment  by  ml  dicit. 
1  Satk.  180.  Where  no  answer  is  given  to  one  part,  if  the 
plaintiff  pleads  thereto,  he  cannot  have  judgment  according  to 
his  declaration  :  for  which  reason  it  mav  be  a  discontinuance 
of  the  whole.  1  Nets*  66*0,  But  this  is  helped  after  verdict 
by  stat,  32  H.  8.  c-  30,  See  tits.  Amendment,  Pleading, 
Practice.    And  see  Step/ten  on  Pleading,  LZ:->3. 

Discontinuance  of  Process,  This  discontinuance  is  some* 
what  similar  to  a  nonsuit ;  for  when  a  plaintiff  leaves  a  chasm 
in  the  proceedings  of  his  cause,  as  by  not  continuing  the 
process  regularly  from  day  to  day,  and  time  to  time,  as  he 
ought  to  do,  the  suit  is  discontinued,  and  the  defendant  is  no 
longer  bound  to  attend;  but  the  plaintiff  must  begin  his  action 
afresh,  usually  paying  costs  to  his  antagonist.  Anciently  by 
the  demise  of  the  king  all  suits  depending  in  his  courts 
were  at  once  discontinued ;  but  to  prevent  the  expence  as 
well  as  delay  attending  this  rule  of  law,  the  stat.  1  Ed.  6.  c.  7- 
enacts  that  no  action  shall  be  discontinued  by  such  death  of  the 
king.  The  continuance  of  the  suit  by  improper  processes,  or  by 
giving  the  party  an  illegal  day,  is  properly  a  miscontinuance. 

Where  an  action  is  long  depending,  and  continued  from  one 
term  to  another,  the  continuances  must  be  ail  entered ;  other- 
wise there  will  be  a  discontinuance,  whereupon  a  writ  of  error 
may  be  brought,  \e.  1  Xels.  Ahr.  660-  If  the  plaintiff  in  a 
suit  doth  nothing,  it  is  a  discontinuance,  and  he  must  begin 
his  suit  again :  and  where  it  is  too  late  to  amend  a  declaration, 
&c.,  or  the  plaintiff  is  advised  to  prosecute  in  another  court, 
he  is  to  discontinue  his  suit,  and  proceed  de  novo.    But  a  dis- 
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DISCOVERY. 


continuance  of  an  action  is  not  perfect  till  it  is  entered  on  the 
roll,  when  it  is  of  record,    Cro.  Car.  236. 

The  plaintiff  cannot  discontinue  his  action  after  a  demurrer 
joined,  and  entered ;  or  after  a  verdict,  or  a  writ  of  inquiry, 
without  leave  of  the  court.  Cro*  Jac*  35:  1  LiL  Abr*  473. 
In  actions  of  debt  or  covenant,  after  a  demurrer  joined,  the 
court  will  give  leave  to  discontinue,  if  there  be  an  apparent 
cause,  as  if  the  plaintiff  through  his  own  negligence  is  in 
danger  of  losing  his  debt:  but  if  the  demurrer  be  argued,  then 
he  shall  not  have  leave  to  discontinue;  nor  where  he  brings 
another  action  for  the  same  cause,  and  this  is  pleaded  in  abate- 
ment of  the  first  action.    S  'uL  84, 

It  has  been  ruled,  upon  a  motion  to  discontinue,  that  the 
court  may  give  leave  after  a  special  verdict,  which  is  not  com- 
plete and'  final,  but  never  after  a  general  verdict,  1  SalL  178. 
See  Hardtv.  200,  1.  So  after  inquiry  executed  and  returned. 
Carth*  81. 

After  issue  and  a  verdict  plaint  iff  cannot  discontinue  without 
consent  of  defendant;  for  if  plaintiff  will  not  enter  up  judg- 
ment defendant  may.  Sulk.  1 7S.  After  demurrer  argued  and 
allowed,  discontinuance  may  be  allowed  on  payment  of  costs. 
Sir.  76*  1U>:  3  Lev*  440. 

And  where  a  man  hath  a  just  cause  of  action,  for  a  matter  of 
any  consequence,  and  unadvisedly  demurs  to  a  plain  bar,  &c, 
and  defendant  joins  in  demurrer,  and  it  is  argued,  and  the 
court  are  of  opinion  the  plea  is  good  in  law,  though  it  may  be 
false  in  fact,  the  court  will,  even  after  giving  their  opinions, 
but  before  judgment  given  on  motion,  permit  the  plaintiff  to 
withdraw  his  demurrer,  on  payment  of  costs,  and  take  issue. 

The  plaintiff  may,  if  he  see  occasion,  discontinue  before  or 
after  declaration  delivered  by  a  side  bar  rule  on  payment  of 
costs.  R*  Mich*  10  G*  2.  But  in  replevin  the  avowant  cannot 
have  such  a  rule. 

On  6th  February  a  rule  to  discontinue  the  action  on  payment 
of  costs  was  obtained  by  the  plaintiff:  the  costs  were  not  taxed 
till  1 1th  March  :  the  court  held  that  when  the  costs  were  taxed 
and  the  judgment  of  discontinuance  entered  up,  it  referred 
back  to  the  day  when  the  rule  was  obtained,  and  that  the  action 
was  to  be  discontinued  from  that  time.    1  B.  $  C.  64$. 

An  appeal  mav  as  well  be  discontinued  by  the  defect  of  the 
process  or  proceedings  in  it,  as  it  may  be  by  the  insufficiency  of 
the  original  writ,  &c.  For  by  such  defect,  the  matter  depend- 
ing, is  as  it  were,  out  of  court.  1  LUL  473.  A  discontinuance 
or°miscontinuance  at  common  law,  reverses  a  judgment  given 
bv  default;  and  discontinuance  upon  demurrer  is  error;  but 
a"  miscontinuance  after  appearance  is  not  so.  8  Rep*  150: 
46  Ed.  3.  c.  30. 

Discontinuance  of  process  is  helped  at  common  law  by  ap- 
pearance: and  by  stat.  32  H.  8.  c.  SO.  all  discontinuances,  mis- 
continuances., and  negligencies  therein,  of  plaintiff  or  defendant, 
are  cured  after  verdict.    See  tit.  Amendment. 

By  one  of  the  general  rules  made  by  the  judges  in  Hilary 
Term,  2  JV*  4.,  after  discontinuance  a  defendant  shall  not 
be  arrested  without  the  order  of  a  judge. 

An  agreement  to  discontinue  an  indictment  (even  supposing 
such  an"  agreement  to  be  legal)  can  only  be  effected  by  the 
attorney  general's  entering  up  a  nolle  prosequi.  2  Ring.  258. 

DISCOVERT.  The  law  term  for  a  woman  unmarried  or 
widow,  one  not  within  the  bonds  of  matrimony.  Law  Fr. 
Did* 

DISCOVERY.  The  act  of  revealing  or  disclosing  any 
matter  by  a  defendant  in  his  answer  to  a  bill  filed  against  him 
in  a  court  of  equity.    See  tit.  Chancery. 

To  administer  to  the  ends  of  justice,  without  pronouncing  a 
judgment  which  may  affect  any  rights,  the  courts  of  equity,  in 
many  cases,  compel  a  discovery.  This  jurisdiction  is  exercised 
to  assist  the  administration  of  justice,  in  the  prosecution  or 
defence  of  some  other  suit,  either  in  the  court  of  equity  itself, 
or  in  some  other  court:  and  a  discovery  has  been  compelled  to 
aid  the  jurisdiction  of  a  foreign  court.  But  if  a  bill  be  brought 
to  aid,  by  a  discover}',  the  prosecution  or  defence  of  any  pro- 


ceeding not  merely  civil,  in  any  other  court,  as  an  indictment  or 
information,  a  court  of  equity  will  not  exercise  its  jurisdiction 
to  compel  a  discovery;  and  the  defendant  may  demur,  2  /Vw. 
:;<js.  And  in  the  case  of  suits  merely  civil  in  a  court  of  ordi- 
nary jurisdiction,  if  that  court  can  itself  compel  the  discovery 
required,  a  court  of  equity  will  not  interfere.    1  Atk*  2t>8*: 

1  Fes.  205;  2  Fes*  451. 

A  bill  for  a  discovery  must  show  an  interest  in  the  plaintiff 
in  the  subject  to  which  the  required  discovery  relates ;  and 
such  an  interest  as  entitles  him  to  call  on  the  defendant  for  the 
discovery.    See  Finch*  Rep.  36-  44:  1  Fern.  :><)0. 

As  the  object  of  a  court  of  equity  in  compelling  a  discover}' 
is  either  to  enable  itself  or  some  other  court  to  decide  on  matters 
in  dispute  between  the  parties,  the  discovery  sought  must  be 
material,  either  to  the  relief  prayed  by  the  bill,  or  to  sonic  oilier 
suit  actually  instituted,  or  capable  of  being  instituted,  If, 
therefore,  the  plaintiff  does  not  show  by  his  bill  such  a  case  as 
renders  the  discovery  which  he  seeks  material  to  the  relief,  if 
he  pray  relief ;  or  does  not  show  a  title  to  sue  the  defendant 
in  some  other  court ;  or  that  he  is  actually  involved  in  litiga- 
tion with  the  defendant,  or  liable  to  be  so ;  and  does  not  also 
show  that  the  discovery  which  he  prays  is  material  to  enable 
him  to  support  or  defend  a  suit ;  he  shows  no  title  to  the  dis- 
covery;  and  consequently  a  demurrer  to  the  bill  for  such  pur- 
pose will  be  allowed.    See  Finch,  Rep.  214:  1  Fes.  205: 

2  Fes.  3g(i.  9:  2  Aik.  388:  1  Fern*  204. 

The  situation  of  a  defendant  may  render  it  improper  for  a 
court  of  equity  to  compel  a  discovery;  either,  1.  Because  the 
discovery  mav  subject  the  defendant  to  pains  and  penalties,  or 
to  some  forfeiture,  or  something  in  the  nature  of  a  forfeiture; 
or,  2*  It  may  hazard  his  title  in  a  case  where,  in  conscience,  he 
has  at  least  an  equal  right  with  the  person  requiring  the  dis- 
covery ;  though  that  right  may  not  be  clothed  with  a  perfect 
legal  title ;  as  to  which  latter,  see  1  Fes.  205 :  3  Atk.  453, 
It  is  a  general  rule  that  no  one  is  bound  to  answer  so  as  to  sub- 
ject himself  to  punishment,  in  whatever  manner  that  punish- 
ment may  arise  (as  by  pains  and  penalties,  a  criminal  prosecu- 
tion, &c.)  ;  or  whatever  may  be  the  nature  of  the  punishment, 
2  Fes.  245.  251:  1  Fes*  24:6:  1  Eq.  Ab.  181*  p.  10:  I  Atk. 
450:  2  Atk\  393  :  Finer ,  tit.  Umrys  (I  4:  Toth.  135, 

But  if  the  plain ti if  alone  is  entitled  to  the  penalties,  and 
expressly  waives  them  by  his  bill,  the  defendant  shall  he  com- 
pelled to  make  the  discovery  ;  for  it  can  no  longer  subject  him 
to  a  penalty.  1  Fern .  60*  And  though  a  discovery  may  subject 
a  defendant  to  penalties,  to  which  the  plaintiff  is  not  entitled, 
and  which  consequently  he  cannot  waive,  yet  if  the  defendant 
has  expressly  covenanted  not  to  plead  or  demur  to  the  discovery 
sought,  which  is  the  common  case  with  respect  to  servants  of 
the  East  India  Company,  he  shall  be  compelled  to  answer. 
I  Eq.  Ah*  77?  8.  Where,  too,  a  person,  by  his  own  agreement, 
I  subjects  himself  to  a  payment  in  the  nature  of  a  penalty  on  his 
doing  a  particular  act,  a  demurrer  to  discovery  of  that  act  will 
not  be  allowed. 

It  seems,  however,  that  a  demurrer  will  be  allowed  to  any 
discovery  which  may  tend  to  show  the  defendant  guilty  of  any 
moral  turpitude,  as  the  birth  of  a  child  out  of  wedlock.  Park. 
\63  :  but  see  2  Fes.  451.  But  a  mother  may  in  some  cases  be 
compelled  to  discover  where  her  child  was  born,  though  it  may 
lead  to  prove  the  child  an  alien.    2  Fes.  287.  2[)\- 

A  defendant  may  likewise  demur  to  a  bill  which  may  subject 
him  to  any  forfeiture  of  interest ;  as  if  a  bill  be  brought  to  dis- 
cover whether  a  lease  has  been  assigned  without  licence ;  or 
whether  a  defendant  entitled  during  widowhood,  or  liable  to 
forfeiture  of  a  legacy  in  case  of  marriage  without  consent,  is 
married  ;  or  to  discover  any  matter  which  may  subject  a  defend- 
ant entitled  to  anv  office  or  a  franchise  to  a  quo  warranto.  See 
Toth.  69  :  1  Fes.  56:  2  C.  R.  68 :  2  Atk*  392'*  2Fes.2fo: 
1  Eq.  Ab.  IBh  c.  10* 

A  defendant  may  in  the  same  manner  demur  to  a  discover)' 
which  mav  subject  him  to  anv  thing  in  the  nature  of  a  for- 
feiture. See  3  Aik.  457 ?  2  Comm*  66\  :  3  Bac*  Abr.:  3  Atk.  §53, 
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But  a  defendant  cannot  protect  himself  from  answering  a  bill 
for  discovery,  by  showing  that  the  answer  must  relate  to  mat- 
ters which  could  be  of  no  use  to  the  party  in  action  pending  at 
^w.  3  Price,  1-S9-  Nor  can  he  by  disclaimer  deprive  the 
plaintiff"  of  the  right  to  require  a  full  answer  from  him,  unless 
it  is  evident  that  after  such  disclaimer  he  ought  not  to  be 
retained  as  a  party  to  the  suit,    2  Rust.  ±58. 

The  rule  in  equity,  that  a  party  is  not  bound  to  dis- 
cover his  own  case,  is  confined  to  matters  of  title,  and  does 
not  extend  to  matters  of  account.  1  Younge  Se  J,  426. 
Where  relief  is  prayed,  and  discovery  only  as  ancillary  to  that 
relief,  the  discovery  cannot  be  obtained.  2  Younge  §  J.  33, 
The  court  will  not  compel  a  defendant  to  answer  allegations 
which  may  subject  him  to  penalties,  and  the  protection  extends 
not  only  to  the  particular  question,  but  to  every  link  in  the 
chain  of  proof.  Where  the  chairman  of  a  joint  stock  company, 
with  a  knowledge  that  the  company  had  been  dissolved,  and 
that  the  managing  committee  had  determined  to  buy  up  the 
shares,  sent  bis  shares  into  the  market  and  sold  them  as  good 
and  available  shares,  the  court  protected  him  from  answering 
the  allegations,  on  the  ground  that  there  existed  a  reasonable 
probability  he  might  be  indicted  for  fraud.  LJ  Younge  §  J. 
183,  A  broker  in  London  has,  however,  been  held  bound  to 
answer  a  bill  of  discovery  in  aid  of  an  action  brought  against 
him  for  misconduct,  though  the  discovery  would  subject  him 
to  the  penalty  of  a  bond  given  to  the  corporation  on  his  admis- 
sion. 1  Sim.  Rep.  404:  and  see  5  Maid*  21<j;  I  Meriv.  39 1 : 
19  res.  22;>  :  Hi  ['vs.  ,0<h  2:Jfj  :  14  J 'vs.  5<J.  W  here  a  bill  states 
defemhmt's  marriage  with  a  particular  woman,  a  plea  stating 
that  she  is  his  sister  protects  him  from  answering  any  fact  form* 
ing  a  link  in  the  chain.  14  Fes,  59* 
See  further  this  Diet,  tit*  Chancer  if, 

DISCRETION,  diseretio.^  When  any  thing  is  left  to  any 
person  to  be  done  according  to  bis  discretion,  the  law  intends  it 
must  be  done  with  sound  discretion,  and  according  to  law  :  and 
the  Court  of  B,  R.  hath  a  power  to  redress  things  that  are  other- 
wise done,  notwithstanding  they  are  left  to  the  discretion 
of  those  that  do  them,  1  Lit*  Abr.  477, 

Discretion  is  to  discern  between  right  and  wrong;  and 
therefore  whoever  hath  power  to  act  at  discretion,  is  bound  by 
the  rule  of  reason  and  law.  2  Inst.  56*  298,  And  though 
there  be  a  latitude  of  discretion  given  to  one,  yet  he  is  circum- 
scribed, that  what  he  does  be  necessary  and  convenient  ;  with- 
out which  no  liberty  can  defend  it.  Hob.  158.  The  assess- 
ment of  fines  on  offenders  committing  affrays,  t\c.,  and  the 
binding  of  persons  to  the  good  behaviour,  are  at  the  discretion 
of  our  judges  and  justices  of  the  peace.  And  in  many  cases,  for 
crimes  not  capital,  the  judges  have  a  discretionary  power  to 
inflict  corporal  punishment  on  the  offenders.  Infants,  &e, 
under  the  age  of  discretion,  are  not  punishable  fur  crimes ;  and 
want  of  discretion  is  a  good  exception  against  a  witness.  Sec 
tit.  Age;  and  other  apposite  titles. 

DISK  10 I  RK.  Maliciously  shooting  at  (or  attempting,  by 
drawing  a  trigger,  to  discharge  lire  arms  at),  or  maliciously 
stabbing,  cutting,  or  wounding  any  person  with  intent  to  mur- 
der, maim,  disfigure,  disable,  or  do  some  grievous  bodily  harm, 
is  a  capital  felony  by  9  G.  4.  c.  31.  §  1 1 ,  12, 

TO  DISFRANCHISE,  is  to  take  ones  freedom  or  privi- 
lege ;  it  is  the  contrary  to  enfranchise.  Corporations  have 
power  to  disfranchise  members  in  certain  cases.  See  tits.  Cor* 
pom  I  ion,  Bt/e-latr. 

DISHERISON1.  A  disinheriting,  Stat.  20  Ed.  ) .  de  vocatis 
ad  Warr*  Disherison  of  the  crown.  Stat,  8  Ric*  2.  c.  3. 
Disherison  of  the  people. 

DISMFS,  decinnv.']  The  tenth  part  of  all  the  fruits  of  the 
earth,  and  of  beasts,  or  labour,  due  to  the  clergy.  It  signifieth 
also  the  tenths  of  all  spiritual  livings  granted  to  the  crown, 
which  is  called  a  perpetual  dismc.  Stat.  26  II.  8.  c.  3.  §  8.  &c. 
It  also  formerly  signified  a  tax  or  tribute  levied  on  the  Tern- 
jwaltif.    See  Taxes,  Tenths,  Tithes* 


DISORDERLY  HOUSES.  Sec  Bamlu  Houses,  Riots, 
Theatres. 

DISPARAGEMENT,  in  the  time  of  the  old  tenures,  the 
matching  an  heir  in  marriage  under  his  degree,  or  against 
decency.  Co.  Lit,  107:  Magna,  Chart,  c,  6,  See  this  Diet, 
tit.  Tenures. 

I  O  DISPAUPER.  When  a  person  by  reason  of  his  poverty 
is  admitted  to  sue  mfpmtd  pauperis;  if  afterwards,  before  the 
suit  be  ended,  the  same  party  have  any  lands  or  personal  estate 
fallen  to  him,  or  be  guilty  of  any  thing  whereby  he  is  liable  to 
have  this  privilege  taken  from  him,  then  he  is  put  out  of  the 
capacity  of  suing  in  forma  pauperis,  and  is  said  to  be  dispaupered. 
See  tit.  Costs,  IL 

DISPENSATION.  See  title  lit shops  ;  and  as  to  dispen- 
sations to  hold  pluralities,  see  tits.  Chaplains,  Cession, 

Dispensations  of  the  King,  If  a  dispensation  by  the 
Archbishop  of  Canterbury  be  to  be  in  extraordinary  matters, 
or  in  a  case  that  is  new,  the  king  and  his  council  are  to  be  con- 
sulted: and  it  ought  to  be  continued  under  the  broad  scab 
The  king's  authority  to  grant  dispensations  remains  as  it  did 
at  common  law;  notwithstanding  stat.  25  II.  8.  c.  21.  Cro. 
Eliz.  542.  G'01.  See  farther  as  to  the  dispensing  power  of  the 
crown  by  non  obstante,  &c.  this  Diet.  tit.  King. 

DISPERSONAUE.    To  scandalize  or  disparage.  Blount, 

DISSECTION,  By  the  2  audtl  IV.  4.  c.  75.  the  dissection 
or  anatomical  examination  of  human  bodies  is  sanctioned  under 
certain  restrictions  ;  and  his  Majesty's  Secretary  of  State  for  the 
Home  Department  in  England,  and  the  Chief  Secretary  for  Ire- 
land are  authorized  to  grant  licences  to  practise  anatomy,  and  to 
appoint  inspectors  of  the  places  or  schools  where  it  is  carried  on. 

By  §  Hi.  so  much  of  the  f)  d.  4.  c.  31.  §  5.  as  directed  that 
the  body  of  a  person  convicted  of  murder  should  be  dissected  is 
repealed, 

DISSEISIN.    From  the  Fr.  Dissaisin. 

A  species  of  injury  by  ouster  to  the  freehold  estate  of 
another.  A  wrongful  putting  out  of  him  that  is  seised  of  the 
freehold,  1  Inst.  277.  As  where  a  person  enters  into  lands  or 
tenements,  and  his  entry  is  not  lawful^  and  keeps  him  that 
hath  the  estate  from  the  possession  thereof.  Bract,  lib.  4.  c.  3. 
And  disseisin  is  of  two  sorts;  either  single  disseisin,  committed 
without  force  of  arms,  or  disseisin  by  force  ;  but  this  latter  is 
mure  properly  deforcement.     Brit.  cap.  K\  43. 

By  Magna  Charta,  Q  H,  3.  c>  29*  no  man  is  to  be  disseised 
or  put  out  of  his  freehold,  but  by  lawful  judgment  of  his  peers, 
or  by  the  law  of  the  lan J. 

Seisin  is  a  technical  term  to  denote  the  completion  of  that 
investiture  by  which  the  tenant  was  admitted  into  the  tenure, 
and  without  which  no  freehold  could  be  constituted,  or  pass. 
Disseisin  must,  therefore,  mean  the  turning  the  tenant  out  of 
his  tenure,  and  usurping  his  place  and  feudal  relation.  Lord 
Mansfield,  in  the  case  of  Taylor,  ex  dem,  Atkins,  v.  Horde, 
\  Burr.  60 :  5  Bro.  P.  C.  247- 

To  constitute  an  actual  disseisin,  it  was  necessary  that  the  dis- 
seisor had  not  a  right  of  entry  (or,  to  use  the  old  law  expression, 
that  his  entry  was  not  congeable)  ;  that  the  person  disseised 
was,  at  the  time  of  the  disseisin,  in  the  actual  possession  of 
the  lands ;  that  the  disseisor  expelled  him  from  them  by  some 
degree  of  constraint  or  force ;  and  that  he  substituted  himself  to 
be  tenant  to  the  lord.  But  how  this  substitution  was  effected 
it  is  difficult,  perhaps  impossible,  now  to  discover,  1  Inst:  2n'f>. 
6.  i;i  77. ;  3/5G,  b.  in  n. :  the  latter  a  very  long  and  abstruse  note 
on  the  subject,  and  entering  fully  into  the  principles  of  the 
case  above  mentioned. 

The  injuries  of  abatement  and  intrusion  ('see  those  titles)  are 
by  a  wrongful  entry  where  the  possession  is  vacant ;  but  this 
of  disseisin  is  an  attack  upon  him  who  is  in  actual  possession, 
and  turning  him  out  of  it.  The  former  were  an  ousccr  from  a 
freehold  in  law ;  this  is  an  ouster  from  a  freehold  in  deed. 
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Disseisin  may  be  effected  either  in  corporeal  inheritances,  or  in 
incorporeal.  Disseisin  of  things  corporeal,  as  of  houses,  lands, 
&e.  must  be  by  entry,  and  actual  dispossession  of  the  freehold  ; 
Co.  Lit.  181  ;  as  if  a  man  enter  either  by  force  or  fraud  into  the 
house  of  another,  and  turn,  or  at  least  keep,  him  or  his  ser- 
vants out  of  possession.  Disseisin  of  incorporeal  hereditaments 
cannot  be  an  actual  dispossession,  for  the  subject  itself  is  neither 
capable  of  actual  bodily  possession,  nor  dispossession  ;  but  it 
depends  on  their  respective  natures  and  various  kinds,  being  in 
general  nothing  more  than  a  disturbance  of  the  owner  in  the 
means  of  coming  at  or  enjoying  them.  But  all  disseisins  of 
hereditaments  incorporeal  are  only  so  at  the  election  and 
choice  of  the  party  injured  ;  if,  for  the  sake  of  more  easily 
trying  the  right,  he  he  pleased  to  suppose  himself  disseised. 
Lift.  §  588,  58$).  Otherwise,  as  there  can  be  no  actual  dispos- 
session, he  cannot  be  compulsively  disseised  of  any  incorporeal 
hereditaments* 

And  so,  too,  even  in  corporeal  hereditaments,  a  man  may 
frequently  suppose  himself  to  be  disseised  when  he  is  not  so  in 
fact,  for  the  sake  of  entitling  himself  to  the  more  easy  and 
commodious  remedy  of  an  assise  of  novel  disseisin,  instead  of 
being  driven  to  the  more  tedious  process  of  a  writ  of  entry. 
If  eng.  Par  v.  c.  7  :  4  Burr.  110. 

The  true  injury  of  an  actual  or  compulsive  disseisin,  accord- 
ing to  what  has  been  already  stated,  seems  to  be  that  of  dispos- 
sessing the  tenant,  and  substituting  oneself  to  he  the  tenant  of 
the  lord  in  his  stead ;  in  order  to  which,  in  the  times  of  pure 
feudal  tenure,  the  consent  or  connivance  of  the  lord,  who  upon 
every  descent  or  alienation  personally  gave,  and  who  therefore 
alone  could  change*  the  seisin  or  investiture,  seems  to  have 
been  considered  as  necessary.  But  when,  in  process  of  time, 
the  feodal  form  of  alienations  wore  oft',  and  the  lord  wTas  no 
longer  the  instrument  of  giving  actual  seisin,  it  is  probable 
that  the  lord's  acceptance  of  rent  or  service  from  him  who  had 
dispossessed  another  might  constitute  a  complete  disseisin. 
Afterwards  no  regard  was  had  to  the  lord's  concurrence,  but 
the  dispossessor  himself  was  considered  the  sole  disseisor ;  and 
tins  wrong  was  then  allowed  to  be  remedied  by  entry  only, 
without  any  form  of  law,  as  against  the  disseisor  himself;  but. 
required  a  legal  process  against  his  heir  or  alienee.  And 
when  the  remedy  by  assise  was  introduced  under  Henry  II., 
to  redress  such  disseisins  as  had  been  committed  within  a  few 
years  next  preceding,  the  facility  of  that  remedy  induced 
others,  who  were  wrongfully  kept  out  of  the  freehold,  to  feign 
or  allow  themselves  to  be  seised  merely  for  the  sake  of  the 
remedy.    3  Comm.  16[).  $?& 

A  disseisin  may  be  committed  by  a  mere  stranger,  or  by  one 
who  is  entrusted  with  the  possession,  as  a  tenant  at  year*,  or 
tenant  at  will.  Br.  Ah.  Disseisin,  3.  64.  66:  T.  Jones,  317. 
If  the  act  be  committed  by  tenant  for  life,  it  cannot,  as  it  has 
been  said,  be  properly  called  a  disseisin ;  and  when  committed 
by  tenant  in  tail,  or  one  who  is  seised  in  autre  droit,  it  is  a  dis- 
continuance, and  not  a  disseisin. 

As  a  disseisin  is  a  wrongful  ouster  of  the  freehold,  it  can 
only  be  accomplished  by  means  adequate  to  transfer  the  free- 
hold. Thus,  if  the  act  be  committed  by  a  stranger,  an 
assumption  of  the  property  in  the  freehold  is  necessary.  If  he 
enter  upon  the  lands  merely,  this  is  no  disseisin  ;  he  must  enter 
and  oust  the  true  owner,  which  ouster  may  be  by  expressly 
claiming  the  freehold,  or  by  taking  the  profits.  Co.  Lit.  181.  a. 
According  to  Lord  Holt,  a  bare  entry  only,  without  an  ex- 
pulsion, makes  such  a  seisin  only  that  the  law  will  adjudge 
him  in  possession  who  lias  the  right ;  but  it  will  not  work  a 
disseisin  or  abatement  without  actual  expulsion.  Anon.  1  Sulk. 
24(i  j  and  sec  Lit.  sect.  701.  Whatever  may  have  been  the 
doctrine  formerly,  it  seems  to  he  now  established  law,  that  in 
order  to  cause  a  disseisin,  the  act  must  be  such,  that  an  inten- 
tion to  disseise  may  be  inferred  from  it.  Cro.  Car-  304: 
$  Price,  575  :  12  East,  141:  3  Maule  Sf  S.  271.  Nor  does 
this  rule  militate  in  any  degree  against  the  old  and  correct  dis- 


tinction between  actual  disseisin  and  disseisin  at  election.  It 
is  said  in  some  modern  cases,  that  in  order  to  constitute  a 
disseisin,  there  must  be  a  wrongful  entrv.  Per  Bayley  J 
5  Barn.  «$•  A.  689  5  3  Maule  $  S.  271.  But  this  doctrine  must 
not  be  understood  to  affect  the  operation  of  a  feoffment  made 
by  tenant  for  years  during  the  continuance  of  the  term,  which 
creates  a  disseisin. 

The  doctrine  of  disseisin  at  election  1ms  been  much  discussed 
in  modern  times ;  and,  according  to  the  view  of  the  subject  tnkcn 
by  Lord  Mansfield,  it  is  dilKcult  to  imagine  a  case  in  which  an 
actual  disseisin  can  at  the  present  day  be  committed.  Atkym 
v.  Horde,  1  Bur.  60,  This  opinion  has  been  most  ably  con* 
troverted  by  Mr.  Butler ;  Co.  Lit,  330.  b.  note  1  *  and  the 
question  may,  perhaps,  be  considered  as  still  open  to  discussion. 
It  seems  that  the  doctrine  of  disseisin  at  election  is  to  be  con- 
fined to  those  cases  in  which,  either  on  account  of  the  nature 
uf  the  property  to  which  the  injury  is  done,  or  of  the  act  which 
is  committed,  no  actual  disseisin  can  take  place;  but  that  in 
every  case  where  the  property  is  susceptible  of  such  an  injury, 
and  the  act  has  all  the  qualities  necessary  to  constitute  a  dis- 
seisin,  it  is  not  in  the  power  of  the  injured  party  to  elect, 
whether  or  not  he  will  consider  himself  disseised.  Roscoe  on 
Heal  Actions,  6l. 

A  disseisor  gained  a  mere  naked  possession  that  might  have 
been  put  an  end  to  by  the  disseisee  entering  and  restoring  his 
own  possession,  which  lie  could  have  done  at  any  time  during 
the  life  of  the  disseisor,  provided  the  latter  retained  the  land. 
But  if  the  disseisor  died  or  aliened,  the  disseisee's  right  uf 
entry  was  taken  away,  and  his  only  remedy  was  by  action, 
The  reasons  why  a  descent  to  an  heir,  or  an  alienation  to  a 
third  person,  was  allowed  to  work  such  an  alteration  in  the 
condition  of  the  disseisee's  title,  were,  that  the  heir  and  the 
alienee,  taking  by  act  of  law,  were  presumed  to  come  in  under 
a  lawful  title ;  and,  therefore,  the  law  would  not  suffer  their 
possession  to  be  disturbed  until  the  claimant,  who  had  been 
guilty  of  neglect  in  not  sooner  asserting  his  rights,  had  proved 
a  better  title  in  open  court.  As,  however,  a  disseisor  might 
have  died  before  the  disseisee  had  had  an  opportunity  of 
restoring  his  possession  by  entry,  the  power  of  a  descent  to  the 
heir,  to  take  away  a  right  of  entry,  was  restricted  hy  the 
23  II.  8.  c.  38.  to  eases  where  the  disseisor  had  been  in  peace- 
able possession  for  five  years  previous  to  the  death,  without 
entry  or  claim  from  the  person  having  lawful  titles  And  this 
continued  to  be  the  law  until  the  passing  of  3  and  4  W.  ^ 
c.  27-  which,  by  §  39-  enacts,  that  no  descent,  cast  after  the 
SI st  December,  1833,  shall  toll  or  defeat  any  right  of  entry  or 
action  for  the  recovery  of  land.    See  tit.  Entry. 

Assises  that  lie  against  disseisors  are  called  writs  of  disseisin; 
and  there  are  several  writs  of  entry  sur  disseisin,  of  wincii 
some  are  in  the  per,  and  others  in  the  post ;  but  it  seems  un- 
necessary to  enumerate  and  distinguish  them  here,  as  they  all 
have  been  long  disused,  and  are  speedily  to  be  abolished.  For 
by  §  26  of  the  S  and  4  W.  4,  c.  27.  no  writ  of  assise  of  novel 
disseisin,  writ  of  entry  sur  disseisin,  in  the  quibus,  in  the  per, 
in  the  per  and  cui,  or  in  the  post,  shall  be  brought  after  the 
31st  December,  1834;  which  time,  by  §  37-  is  prolonged  to 
the  1st  June,  1835,  in  the  cases  therein  mentioned. 

Those  who  wish  for  further  information  on  the  subject  of 
disseisin,  and  the  nature  of  the  above  writs,  may  consult 
3  Comm.  c.  10.  and  Booth  #  Roscoe  on  Real  Actions.  Also 
see  this  Dictionary,  tit.  Assise  of  Novel  Disseisin;  which  was 
printed  oil  before  the  alteration  of  the  Jaw. 

D ISSEISOR,  is  in  general  be  that  disseiseth  or  puts  another 
out  of  his  land,  without  order  of  law  ;  and  a  disseisee  is  he  that 
is  so  put  out.  4  H.  4.  As  the  king  in  judgment  of  law  can 
do  no  wrong,  he  cannot  be  a  disseisor.  1  Ed.  5.  8.  A  disseisor 
is  to  be  fined  and  imprisoned ;  and  the  disseisee  restored  to  the 
land,  &c.  by  stat.  20  H.  3.  c.  3.  Where  a  disseisor  is  disseised, 
it  is  called  disseisin  upon  disseisin.    See  tit.  Disseisin* 

D1SSENTEHS.    A  name  bestowed  on  those  who  dissent 


DISSENTERS* 

from  the  Church  of  England,  and  refuse  to  partake  of  her 
communion.  L  nder  this  designation  is  comprehended  a  variety 
ot  sects,  who,  differing  among  themselves  on  manv  points,  agree 
in  rejecting  the  forms  and  discipline  of  the  establishment.  No 
sooner  had  the  latter  succeeded  in  throwing  off  the  vokc  of 
Home,  than  she  asserted  her  own  supremacy,  and  endeavoured 
to  impose  her  doctrines  upon  the  whole  nation.  With  the  view 
°l  c«a|ing  a  uniform  system  of  faith  and  mode  of  worship 
throughout  the  realm,  various  acts  were  passed  during  the  reigns 
of  Elizabeth  and  her  immediate  successors.  By  these,  non- 
attendance  at  church,  persuading  others  from  attending,  im- 
pugning the  sovereign's  ecclesiastical  authority,  or  being  present 
at  what  were  termed  unlawful  conventicles/ were  visited  with 
heavy  punishments,  extending,  in  some  instances,  to  imprison- 
ment or  banishment  for  life.  It  is  only  charitable  to  attribute 
such  enactments  rather  to  the  intolerance  of  the  age,  than  of 
the  church  they  were  designed  to  protect  They  were  un- 
doubtedly framed  in  times  when  the  principles  of  religious 
liberty  were  little  understood,  and  rarely  practised,  even  by  the 
dissenters  themselves.  It  is  fortunately  now  unnecessary  to 
trace  the  progressrof  the  persecution  endured  by  the  latter,  and 
which  kept  augmenting  in  severity  down  to  the  period  of  the 
Revolution.  Having  been  previously  denied  the  freedom  of 
worship,  they  were,  by  the  13  Car.  2,  si,  2.  c.  1.,  and  the 
25  Car.  2.  c.  2.,  common! 


y  called  the  Test  and  Corporation  Acts  peace,  by  writing  under  his  hand,  take  and  subscribe 
cprned  of  their  civil  rights,  and  exc  uded  from  all  places  of  presence  the  oaths  and  declarations  specified  in  the 
honour  and  profit  under  the  crown,  and  from  all  offices  of  trust 
among  their  fellow  citizens.  After  the  Revolution  dissenters 
vvcre,  for  the  first  time,  allowed  by  the  Toleration  Act  to  exer- 
cise their  religion  under  certain  restrictions;  and  were,  on  the 
taking  of  the  oaths,  of  allegiance  and  supremacy,  and  sub- 
scribing the  declaration  against  popery,  relieved  from  the 
penalties  of  nonconformity.  But  it  was  not  until  the  year 
1828,  and  after  many  fruitless  efforts,  that  they  were  successful 
in  obtaining  a  repeal  of  the  Test  and  Corporation  Acts.  By 
the  9  G.  4.  c.  27-  a  declaration  is  substituted  for  the  sacra- 
mental  test  imposed  by  those  statutes,  and  evcrv  class  of  his 
Majesty's  protectant  subjects  placed  on  an  equal  footing,  as 
regards  their  eligibility  to  offices  and  employments,  either 
under  the  government,  or  in  any  city  or  corporation. 

The  law,  however,  still  requires  dissenters  to  register  their 
places  of  worship,  and  certain  oaths  and  declarations  to  be 
taken  and  subscribed  by  their  ministers  and  schoolmasters. 

I«  As  to  dissenting  places  of  worship* — By  the  52  G.  3. 
c.  155.  §  2.  no  congregation  or  assembly  for  religious  worship 
of  protestants,  consisting  of  more  than  twenty  persons,  besides 
the  family  and  servants  of  the  person  in  whose  house  the 
meeting  is  held,  shall  be  permitted,  unless  the  place  of  meeting 
(if  not  registered  under  former  acts)  shall  be  certified  to  the 
bishop  of  the  diocese,  the  archdeacon,  or  the  quarter  sessions, 
and  subsequently  registered  in  the  manner  therein  mentioned. 
And  every  person  permitting  any  such  meeting  in  any  place 
occupied  by  him  until  the  same  shall  have  been  so  certified, 
shall  forfeit  a  sum  not  exceeding  QOl,,  or  less  than  20s. 

By  §  11-  the  doors  of  places  where  such  meetings  are  held 
are  not  to  be  locked  or  fastened,  under  a  penalty  not  exceeding 
201.,  or  less  than  40s,  ° 
By  §  12.  any  person  wilfully  disturbing  any  meeting  fur 
religious  worship,  permitted  by  that  or  any  former  act,  or 
molesting  any  person  officiating  or  assembled  there,  shall,  upon 
conviction  at  the  sessions,  sutler  the  penalty  of  40/. 

By  7  and  8  G.  4.  c.  30.  §  8.  persons  demolishing,  pulling 
down,  or  destroying,  or  beginning  to  demolish,  pull  down,  or 
destroy,  any  deeming  chapel  duly  registered,  are  guiJtv  of 
felony,  and  shall  suffer  death.  And  by  c.  SI.  of  the  same  session, 
§  2,  the  hundred  shall  make  full  compensation  for  the  damage 
done,  which,  if  under  30A,  may  (by  §  8.)  be  awarded  by  two 
justices  in  petty  sessions. 

By  3  and  4  IV.  4.  c.  30,  all  chapels  and  other  places  of  re- 
ligious worship  are  exempted  from  poor  and  church  rates. 
2.  As  to  dissenting  ministers. — They  seem  to  be  still  liable 
vol.  j. 


D  I  S 

to  the  penalties  enacted  by  the  Act  of  Uniformity  (1  Eliz.  c.  2  ), 
lor  not  using  the  service  of  the  Common  Prayer-book,  or  usin* 
any  other  service  in  lieu  thereof. 

By  the  Toleration  Act  (1  IV.  £  M.  st.  1.  *  18.  §  8.)  dissent- 
ing  ministers,  m  addition  to  the  oaths  of  allegiance  and 
supremacy,  and  the  declaration  against  popery  to  he  taken 
and  made  by  other  dissenters,  were  required  to  subscribe  the 
articles  of  religion  mentioned  in  the  1.3  Eliz,  c.  1^.,  with  the 
exception  of  the  34th,  35th,  and  36th,  and  part  of  the  20th,  to 
exempt  them  from  the  penalties  imposed  by  various  statutes 
passed  in  the  reign  of  Charles  II.  for  officiating  in  any  congre- 
gation permitted  by  that  act. 

By  10  Anne,  c,  2.  §  Q.  dissenting  ministers  duly  qualified  are 
allowed  to  preach  in  any  certified  meeting,  although  not  within 
the  county  where  they  became  qualified. 

By  the  19  G,  3.  c.  44.  dissenting  ministers  scrupling  to  sub- 
scribe the  above  articles,  were,  on  taking  the  oaths  of  alle- 
giance and  supremacy,  and  making  the  declaration  against 
popery,  allowed  to  subscribe  the  declaration  of  Christian  belief 
therein  mentioned  in  the  place  of  such  articles. 

By  52  G.  3.  c.  155.  §  4.  preachers  officiating  in  any  meeting 
certified  under  that  or  any  former  act,  are  exempted  from  the 
penalties  referred  to  in  the  Toleration  Act,  and  1$  G,  3.  c.  44  ; 
provided  (§  5.)  they  shall,  when  required  by  a  justice  of 

in  his 

pecified  in  the  latter 

statute. 

By  §  ll.  of  the  Toleration  Act,  dissenting  ministers  complying 
with  the  requisitions  of  the  statute,  were  exempted  from  serving 
upon  any  jury,  or  from  being  appointed  churchwarden,  over- 
seer, or  to  any  other  parochial  office,  or  to  any  office  in  any 
hundred  of  any  shire,  city,  &c.  And  by  19  G,  3,  c.  44.  they 
are  further  exempted  from  serving  in  the  militia  ;  all  which 
exemptions  are  confirmed  to  such  as  are  not  engaged  in  trade, 
hY  the  .VJ  (T\  :;.  r.  \5">.  *  [).  And  see  6  G.  t.  r,  lV>,  §  «  with 
respect  to  their  exemption  from  serving  on  juries. 

3.  As  to  dissenting  schoolmasters, — Even  so  late  as  the 
12  Anne,  st  2,  c,  7.  (repealed  by  5  G.  1.  c.  4.)  dissenters  were 
prohibited  from  educating  their  own  children,  and  were  re- 
quired to  place  them  in  the  hands  of  conformists. 

By  KJ  G.  3,  c,  44.  §  2.  no  dissenting  minister  or  other  dissenter 
taking  the  oaths  of  allegiance  and  supremacy,  and  subscribing 
the  declarations  against  popery  and  of  Christian  belief,  shall 
he  prosecuted  in  any  court  for  teaching  and  instructing  youth 
as  a  tutor  or  schoolmaster. 

By  §  3.  the  act  is  not  to  be  construed  to  extend  to  enable 
any  dissenter  to  hold  the  mastership  of  any  college  or  school 
of  royal  foundation,  or  of  any  other  endowed  college  or  school 
for  the  education  of  youth,  unless  the  same  shall  have  been 
founded  since  the  first  year  of  William  and  Mary,  for  the  use 
and  benefit  of  protestant  dissenters. 

For  further  matter  relative  to  dissenters,  see  tits.  Non-con- 
formists, Blasphemy,  Religion,  Toleration,  Quakers,  Moravians, 
Scpa  ra  t  ists,  Lin  it  a  rians. 

DISSIGNARE.  To  break  open  a  seal— Sepulto  patre  tes- 
lamcnlum  dissignatum  est    Neuhrigensis,  lib,  2.  c.  7. 

DISTILLERS,  of  strong  waters,  spirits,  &c.  are  subject  to 
divers  regulations  under  the  excise  laws,  in  order  to  avoid 
frauds  in  the  revenue.  See  this  Diet.  tit.  Spirituous  Liquors  ; 
and  also  tit.  Excise, 

DISTRAIN,  To  distrain  is  to  take  and  keep  any  thing  in 
custody  as  a  distress.    See  tit.  Distress. 

DISTRESS. 

DisTRicTio.]  The  taking  of  a  personal  chattel  out  of  the 
possession  of  the  wrong-doer  into  the  custody  of  the  party 
injured,  to  procure  a  satisfaction  for  the  wrong  committed. 
3  Comm.  6.  The  term  distress  is  also  applied  to  the  thin<r 
taken  or  distrained. 

A  man  may  take  a  distress  fur  homage,  fealty,  or  any 
services;  for  fines  and  amercements,  and  for  dam  age- feasant, 
3  D 
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&c.  And  the  effect  of  it  is  to  compel  the  party  either  to 
replevy  the  distress,  and  contest  the  taking  in  an  action  against 
the  distrainer;  or,  what  is  more  usual,  to  compound,  or  pay 
the  debt  or  duty,  for  which  the  distraint  is  made. 

There  are  likewise  distresses  in  actions  compulsory,  to  cause 
a  man  to  appear  in  court :  and  of  these  there  is  a  distress 
personal,  of  a  man  s  moveable  goods,  and  profits  of  lands,  &c, 
for  contempt  for  not  appearing  after  summoned  ;  and  distresses 
real,  upon  immoveable  goods.  And  none  shall  be  distrained  to 
answer  for  any  thing  touching  their  freeholds  but  by  the  king's 
writ.   Stat.  52  H.  3.  c.  h 

Distress  is  also  divided  into  finite  and  infinite  :  Finite  is 
that  which  is  limited  by  law,  how  often  it  shall  be  made  to 
bring  the  party  to  trial  of  action,  as  once,  twice,  &c.  And 
infinite  is  without  limitation,  until  the  party  appears;  which 
is  likewise  applicable  to  jurors  not  appearing:  then  it  hath  had 
a  further  division  into  a  grand  distress,  and  ordinary  distress; 
the  former  whereof  extends  to  all  the  goods  and  chattels  which 
the  party  hath  within  the  country.  jF.  Ar.  B.  904 :  Old  Nat. 
Br.  43.  113  :  Brit  c.  26.  f  52  :  3  Comm.  c.  1.  G.  n.  8.  n.  $c. 


Let  us  now  consider,  more  particularly, 

I.  1.  Who  may  distrain,  and  for  what;  2.  What  maybe 
distrained. 

II.  At  what  Time  and  Place,  and,  generally,  in  what  Manner 
the  Distress  should  he  made. 

III.  The  Remedies  for  illegal  Distress. 

IV.  Of  the  Statutes  regulating  the  Sale  of  Distresses,  tfc. 

I.  1.  Who  may  distrain,  and  for  rvhat  —  To  justify  taking 
a  distress,  the  party  must  sec  he  hath  good  cause  to  distrain ; 
that  he  have  power  to  take  the  distress,  and  from  the  person 
from  whom  he  takes  it;  that  the  thing,  for  the  quality  of  it, 
be  distrainablc,  and  he  distrain  it  in  due  time  and  place,  &c. 
He  who  takes  a  distress  for  another  ought  to  have  good  war- 
rant for  doing  it ;  and  must  do  it  in  his  name ;  and  a  bailiff 
or  servant  may  distrain  for  his  master.  1  Cro.  748  ;  2  Cro.  436  ; 
Godb*  110.  A  distress  ought  to  be  made  of  such  things  whereof 
the  sheriff  may  make  replevin,  and  deliver  again  in  as  good 
plight  and  condition  as  they  were  at  the  time  of  the  taking. 

Co.  Lit.  47.  -      .  „ 

Of  common  right  a  person  may  distrain  for  rents,  and  all 
manner  of  services,  and  for  rent  reserved  upon  a  gift  in  tail, 
lease  for  life,  years,  &c,  though  there  be  no  clause  of  distress  in 
the  deed,  so  as  the  reversion  be  in  himself:  but,  on  a  feoffment 
in  fee,  a  distress  may  not  be  taken,  unless  expressly  reserved  in 
the  deed.  Co.  Lit.  57.  205  :  Doctor  and  Student,  cap-  1 .  See 
Co.  Lit.  204.  (  m 

A  person  who  has  not  the  reversion  cannot  distrain  of  com- 
mon right,  buti  he  urny  reserve  to  himself  a  power  of  distrain- 
ing ;  or  the  reservation  may  he  good  to  bind  the  lessee  by  way 
of  contract,  for  the  performance  whereof  the  lessor  shall  have 
an  action  of  debt.  2  Bac.  Abr.  106:  Lit.  s.  214.  So  if  a 
lessee  for  years  assigns  hjtf  term  rendeiing  rent,  he  cannot  dis- 
train for  it  without  a  clause  for  that  purpose,  because  he  has 
no  reversionary  interest  ;<  his  only  remedy  is  by  action  on  his 
contract.  2  Wils.  375.  Also  if  an  assignee  of  a  term  sur- 
renders to  the  original  lessor,  though  he  reserves  a  gross  annual 
payment;  he  cannot  distrain  for  that,  or  for  the  original  rents, 
as 'he  has  no  privity  of  estate.    1  T.  R.  441 :  5  Bing.  24. 

By  the  common  law,  executors  or  administrators  of  a  man 
seised  of  a  rent-service,  rent- charge,  rent-seek,  or  fee- farm,  in 
ice-simple,  or  fee-tail,  could  not  distrain  for  arrears  accrued  in 
the  life-time  of  the  owner  of  such  rents.  Co.  Lit.  162.  a. 
But  by  the  32  H.  8.  c*  37.  the  executors  or  administrators  of 
tenants  in  fee-simple,  fee-tail,  or  for  term  of  lives,  of  rent- 
services,  rent-charges,  rents-seek,  and  fee-farms,  may  distrain 
for  such  arrears  upon  the  lands  chargeable  so  long  as  they 
remain  in  the  possession  of  the  person  who  ought  to  have  paid, 
or  of  any  person  claiming  under  him  by  purchase,  gift,  or 


descent.  §  3.  gives  the  like  remedy  to  husbands  entitled, 
in  right  of  their  wives,  to  any  rents  or  fee-farms,  after  the 
death  of  their  wives.  And  by  §  4,  it  is  extended  to  tenants 
pour  autre  vie,  after  the  death  of  the  cestui  que  vie. 

One  of  several  co-heirs  in  gavelkind  may  distrain  for  rent 
due  to  him  and  his  companions,  without  an  actual  authority 
from  his  companions.  2  Brod.  §  B.  46'5  :  5  Moo.  297,  And 
so  also  of  several  joint  tenants.  4  Bing,  56*2.  A  man  may  dis- 
train without  any  express  authority  ;  the  assent  of  the  person 
in  whose  right  he  made  the  distress  will  be  as  effectual  as  his 
command ;  for  such  assent  shall  have  relation  to  the  time  of 
taking  the  distress.    2  Leon.  196. 

A  terre-tenant,  holding  under  two  tenants  in  common,  can- 
not pay  the  whole  rent  to  one  after  notice  from  the  other  not 
to  pay  it :  and  if  he  do,  the  other  tenant  in  common  may  dis- 
train for  his  share.    5  Term  Rep.  246. 

Where  lessee  of  lands  dies  before  the  expiration  of  the  term, 
and  his  administrator  continues  in  possession  during  the  re- 
mainder, and  after  the  expiration  of  it,  a  distress  may  be  taken 
for  the  rent  due  for  the  whole  term,  under  stats.  32  H.  8.  e.  3?: 
8  Anne,  c.  14:  1  //.  Blackst.  465. 

A  landlord  has  no  right  to  distrain  unless  there  is  an  actual 
demise  at  a  fixed  rent ;  therefore  where  a  tenant  is  let  into 
possession  under  an  agreement  for  a  lease,  and  no  lease  has 
been  executed,  and  no  rent  paid,  the  landlord  cannot  distrain, 
5  B.  Sf  A.  322. 

But  where  a  tenant  occupying  under  an  agreement  for  a 
lease  has  paid  rent,  he  may  be  distrained  upon  for  subsequent 
arrears.    3  Bing.  36 1  :  Ryan     Moody,  355. 

A  landlord  may  distrain  for  the  rent  of  ready-furnished 
lodgings.    2  New  Rep.  224. 

A  landlord  treating  his  tenant  as  a  trespasser  cannot  after- 
wards distrain  on  him.    5  Bing.  410, 

By  stat.  6  G.  4,  c.  1 5.  §  74.  the  landlord's  right  of  distress  in 
case  of  the  tenant's  bankruptcy  is  limited  to  one  year's  rent, 
and  for  the  rest  he  must  come  in  as  a  common  creditor.  And 
by  the  insolvent  act  7  G.  4.  c.  57.  §  31 .  no  distress  on  the  goods 
of  an  insolvent  is  to  be  available  for  more  than  a  year's  rent. 

The  most  usual  injury  for  which  a  distress  may  be  taken  is, 
that  of  non-payment  of  rent ;  and  it  may  now  he  laid  down 
as  an  universal  principle,  that  a  distress  may  he  taken  for  any 
kind  of  rent  in  arrear.  For  neglecting  to  do  suit  to  the  lord's 
court,  or  other  certain  personal  service,  the  lord  may  distrain 
of  common  right.  Bro.  Distress,  15:1  InsL  46 — For  amerce- 
ments in  a  court-leet,  a  distress  may  be  had  of  common  right; 
but  not  for  amercements  in  a  court  baron,  without  a  special 
prescription  to  warrant  it.  Brownl.  36.  Another  injury,  for 
which  distresses  may  be  taken,  is  where  a  man  finds  beasts  of 
a  stranger  wandering  in  his  grounds  damage  feasant ;  doing 
him  hurt  or  damage  by  treading  down  his  grass,  &c„  in  which 
case  the  owner  of  the  soil  may  distrain  them,  till  satisfaction 
made  to  him  for  the  injury  he  has  sustained.— Lastly,  for 
poor-rates  ami  taxes,  and  for  various  duties  and  penalties  im- 
posed by  act  of  parliament,  remedy  hy  distress  and  sale  is  given. 
See  post,  IV.  .  . 

2.  What  may  be  distrained — Distresses  are  to  be  m  a 
thing  valuable,  whereof  somebody  hath  a  property ;  things 
ferae  naturae,  as  dogs,  conies,  &c.  may  not  be  distrained.  J 
Abr.  664.  666.  , 
A  distress  was  anciently  no  more  than  a  pledge  in  the  bands 
of  the  lord  to  compel  the  tenant  to  pay  the  service,  or  perform 
the  duty  for  which  it  was  taken ;  and  at  common  law  could  not 
be  sold,  but,  like  aU  other  pawns  or  pledges,  waste  be  restored 
to  the  owner  when  the  service  or  duty  was  performed.  x«£ 
185.  Therefore,  nothing  could  be  distrained  for  rent  \vlncn 
might  not  be  rendered  again  in  as  good  plight  as  when  it  was 
at  the  time  of  the  distress  taken.    Co.  Lit.  47-  a.    For  wJucn 


reason  milk,  fruit,  and  the  like,  cannot  be  distrained.  3  Comm. 
10,    So  sheaves  or  shocks  of  com,  or  corn  or  hay  in  a  cot*  0 
barn,  could  not  be  distrained,  because  some  damage  would  w 
sustained  by  their  removal;  but  carts  with  com  might. 


Lit.  47-  a.  Now,  however,  Ly  2  IV.  $  M.  c.  5.  sheaves  or 
cocks  of  corn,  or  corn  loose,  or  in  the  straw,  or  hay  lying  in  any 
barn  or  granary,  or  otherwise,  may  be  seized  for  a  distress. 
Also  beasts  of  the  plough,  averia  carucce,  and  sheep  were 
privileged  from  distress  at  common  law;  but  by  51  II.  8, 
they  are  only  protected  while  there  is  no  other  sufficient 
distress.    And  see  post. 

But  it  has  been  adjudged  that  beasts  of  the  plough  may  be 
taken  for  the  poorVrate,  under  stat.  43  Eliz. ;  because  the 
remedy  given  by  that  and  other  statutes  for  compelling  the 
payment  of  particular  rates  or  sums  of  money,  though  called 
a'  distress,  is  in  effect  an  execution.  1  Burr.  579.  See  acc. 
Corn.  Dig.  Distress  (C*) 

A  horse  with  a  rider  upon  his  back,  or  a  horse  in  an  inn, 
or  put  into  a  common  ;  an  axe  in  a  man's  hand,  cutting  down 
wood,  or  any  thing  a  person  carries  about  him ;  utensils  and 
instruments  of  a  man's  trade  or  profession,  or  the  books  of  a 
scholar;  corn  in  a  mill,  or  goods  in  a  market,  to  be  sold  for 
the  use  of  the  public  ;  materials  in  a  weaver's  shop,  for  making 
of  cloth ;  another  person's  garment  in  the  house  of  a  tailor, 
&c.  are  not  distrain  able ;  nor  is  any  thing  that  is  fixed  to 
the  freehold,  as  a  furnace,  doors,  windows,  boards,  an  anvil, 
or  mill-stone,  &c.  1  SSfit  422.  440 ;  Co.  Lit.  47  ;  2  Danv. 
Abr.  46"  1  :  4  Term  Rep,  565  :  6  Term  Rep.  138. 

But  implements  of  trade  may  be  distrained  for  rent  if  they  be 
not  in  actual  use  at  the  time,  and  if  there  be  no  other  sufficient 
distress  on  the  premises ;  and  so  may  beasts  of  the  plough 
under  the  same  circumstances.  4  Term  Rep.  :  g  Bin*;.  L& 
Deer  in  a  private  inclosure  may  be  distrained.  3  Comm.  8. 
Some  have  thought  that  a  horse  on  which  one  is  riding  may 
be  distrained  for  damage- feasant ;  2  Keb.  506 :  1  Sid.  440 ; 
but  the  opinion  was  extrajudicial ;  and  see  6  Term  Rep.  138. 
that  such  distress  cannot  be  made.  See  also  Cro.  Eliz.  549.  59& 
Some  also  have  inclined  to  think  that  horses  drawing  a  cart 
laden  with  corn,  though  one  is  riding  in  the  cart,  may  be  dis- 
trained for  rent ;  and  for  that  purpose  may  be  severed  from  the 
cart,  if  the  person  distrained  doth  not  choose  to  take  the  cart  with 
the  corn  also,  all  of  which,  as  it  seems,  are  equally  liable  to 
the  distress.  See  2  Keb.  52Q.  596:  Raym.  18:  1  Fent.  36: 
1  Sid.  422.  440 ;  in  w  hich  latter  book  the  reporter  makes  a 
query,  whether  the  mans  being  on  the  cart  should  not  privi- 
lege the  whole  team.  If  ferrets  and  nets  in  a  warren  be 
taken  damnge-fvasant  it  is  good;  but  if  they  are  in  the  hands 
of  a  man,  they  cannot  be  distrained  any  more  (says  the  reporter) 
than  a  /torse  on  which  a  man  is  ;  nor  can  they  be  distrained  if 
they  are  out  of  the  warren.  2  Ed.  2*  Avowry,  182  ;  7  Ed.  3. 
ib.  199.    See  Fin.  tit.  Distress,  A. 

At  common  law  com  growing  could  not  be  distrained, 
because  it  adheres  to  the  freehold*  I  Ro.  Ab.  666 :  II.  pi.  4. 
But  by  stat.  11  G.  2.  c.  19*  landlords  are  empowered  to  distrain 
all  sorts  of  com,  grass,  or  other  product  growing  on  the  estate 
demised,  and  to  cut  and  gather  them  when  ripe;  and  so  in 
Ireland,  under  stat.  56  G.  3.  c-  88.  §  l6. 

Money  in  a  bag  sealed,  though  not  out  of  a  bag,  &c,  may 
be  distrained  for  rent  :  and  so  may  cattle  or  goods  driving  to 
market,  if  put  into  a  pasture  by  the  way.  Co.  Lit.  47  :  1  Luhr. 
214:  Mod.  3S5.  The  right  of  distress  is  generally  confined 
to  things  found  on  the  land  demised  j  and,  therefore,  where  a 
wharf  was  demised,  and  with  it  the  use  of  the  adjoining  land  of 
the  river  between  high  and  low  water  mark,  it  was  held  that 
barges  moored  in  the  river  adjoining  the  wharf  could  not  be 
distrained,  since  the  land  of  the  river  where  they  lay  was  not 
part  of  the  demise,  hut  an  easement  only  was  granted  upon  it, 
Capet  v.  Buzzard,  6  Bing.  150:  8  Barn.S?  C.  141.  S.  C. 

If  a  driver  of  cattle  asks  leave  of  the  lessor  to  put  his  cattle 
into  his  ground  for  a  night,  and  he  gives  leave,  as  well  as  the 
lessee,  yet  it  is  said  he  is  not  concluded  from  distraining  them 
for  rent.    2  Fent.  .59:  2  Danv.  642. 

Beasts  tli at  i  -rape  into  the  tenant's  ground  may  be  dis- 
trained for  rent,  though  they  have  not  been  levant  and 
couchant.    1  Inst.         This  doctrine  has  been  objected  to  as 


ESS,  II. 

too  general;  and  several  distinctions  are  taken,  the  sum  of 
which  seems  to  be,  that  if  a  stranger's  beasts  escape  into 
another's  land  by  default  of  the  owner  of  the  beasts,  as  by 
breaking  the  fences,  they  may  be  distrained  for  rent  imine- 
diately,  without  being  levant  or  couchant ;  but  that  if  they 
escape  there  by  default  of  the  tenant  of  the  land,  as  for  want 
of  his  keeping  a  sufficient  fence,  then  they  cannot  be  distrained 
for  rent  or  service  of  any  kind,  till  they  have  been  levant  and 
concha nt ;  nor  afterwards  by  a  landlord  for  rent  on  a  lease, 
unless,  on  notice,  the  owner  of  the  beasts  neglects  to  remove 
them  :  though  it  is  said  that  such  notice  is  not  necessary 
where  the  distress  is  by  the  lord  of  the  fee  for  an  ancient  rent, 
or  by  the  grantee  of  a  rent  charge.  See  this  subject  argued  at 
large  in  Kemp  v.  Crewes,  %  Luttv.  1573. 

If  A.  brings  yarn  to  his  neighbour's  house  to  weigh,  it  can- 
not be  distrained  by  the  lord.  Noy,  n.  298  :  vide  15  Ed.  3. 
Avowry,  2  lfi.  Sue  Xoy,  (jS,  and  S.  C.  in  Cro.  Eliz.  5  \{).  5$6. 
Cloth  in  a  tailor's  shop,  or  things  delivered  to  persons  in 
exercise  of  their  trade,  cannot  be  distrained.  4  Term  Rep.  569. 
For  other  cases  in  which  the  property  of  strangers  is  privileged 
from  distress,  for  the  sake  of  trade  and  commerce,  see  Francis 
v.  Hyatt,  3  Burr.  1498.  In  that  case  the  question  was, 
whether  a  person's  chariot,  which  stood  at  a  common  livery 
stable,  could  be  distrained  for  rent  due  from  the  keeper  of  the 
livery  stable ;  and  the  court,  after  two  arguments,  appearing 
to  be  strongly  inclined  in  favour  of  the  distress,  the  owner  of 
the  chariot  declined  bringing  the  question  to  a  third  argument. 

The  goods  of  a  third  person,  found  on  the  premises,  may  be 
distrained  by  the  collector  of  the  house  and  window  tax,  for 
arrears  under  43  G.  S.  c.  l6l.  though  the  goods  are  only  bor- 
rowed and  the  person  in  arrear  has  other  goods  of  his  own  on 
the  premises  sufficient  to  satisfy  the  arrears.  1  Maule  &  Set 
Rep.  60\.     See  1  Barn.  $  d  666. 

The  goods  of  a  carrier  are  privileged,  and  cannot  be  dis- 
trained for  rent,  though  the  waggon  wherein  loaded  is  put 
into  the  barn  of  a  house,  &c.  on  the  road.  1  Salt:.  249. 
Goods  of  a  principal  in  the  hands  of  his  factor  cannot  he  dis- 
trained for  rent  due  from  the  factor.  3  Brod.  #  Bing.  75: 
6  Moo.  243 :  1  Bing.  283.  Also  goods  sent  to  an  auctioneer 
to  be  sold  on  premises  occupied  by  him  are  privileged  from 
distress  for  rent.    Adams  v.  Grave,  1  C.  cy  M.  380. 

If  goods  remain  on  the  demised  premises  after  a  fictitious 
bill  of  sale  made  of  them  under  an  execution,  they  are  never- 
theless liable  to  be  distrained  for  rent.     3  Taunton,  400, 

Trees  grown  on  a  nurseryman's  ground,  the  nurseryman 
being  a  yearly  tenant,  and  the  trees  being  removeable  by  such 
tenant  from  time  to  time,  are  not  distrainable  under  the 
1 1  G.  2.  c.  19.  §  8.  8  Taunt.  742 :  3  Moo.  96. 

here  the  servant  of  an  ambassador  did  not  reside  in  the 
ambassador's  house,  but  rented  and  lived  in  another,  part  of 
which  he  let  in  lodgings,  it  was  held  that  his  goods  in  that 
house  not  being  necessary  for  the  convenience  of  the  ambas- 
sador, were  liable  to  be  distrained  for  poor-rates,  1  Bam. 
Cres.  554. 

Growing  crops  taken  on  a  ft.  fa.}  or  in  the  hands  of  the 
sheriff's  vendee,  are  protected  from  the  landlord's  distress  for 
rent  subsequently  accruing.  2  B.  <§•  B.  362  :  5  Moore,  79 : 
and  see  Willis,  131. 

II.  At  what  Time  and  Place,  and,  generally,  in  what  Manner 
the  Distress  should  be  made. — All  distresses  must  be  made  by 
day,  unless  in  the  case  of  damagc-feasant ;  an  exception  allowed 
lest  the  beasts  should  escape  before  they  are  taken.    1  Inst. 

J  m 

At  common  law,  for  rent  due  the  last  day  of  the  term  the 
lessor  could  not  distrain,  because  the  term  ended  before  the 
rent  was  due.  (see  I  Inst.  47u\)  ■  but  now,  hy  the  stat.  <s  A//nct 
c.  1  4.  where  leases  are  expired,  a  distress  may  be  taken,  pro- 
vided it  be  made  within  six  months  afterwards,  and  during  the 
landlord's  title  and  tenant's  possession.  See  1  H.  Blackst.  5 ; 
where  a  distress  of  corn  left  on  the  premises  under  a  custom, 
3  D  2 
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was  held  liable  to  distress  after  the  expiration  of  the  six 
months. 

Where  a  tenant  by  permission  of  the  landlord  remained  in 
possession  of  part  of  a  farm  after  the  expiration  of  the  tenancy, 
it  was  held  that  the  landlord  might  distrain  on  that  part  of  the 
farm  within  six  months  after  the  expiration  of  the  tenancy,  the 
statute  not  being  confined  to  a  tortious  holding  over,  nor  to  a 
holding  over  of  the  whole  farm.    Nut  I  all  v.  Staunton,  4  Barn. 

A  distress  must  not  be  made  after  tender  of  payment ;  for 
if  a  landlord  corne  to  distrain,  the  tenant,  before  the  distress, 
may  tender  the  arrears  ;  and  if  the  distress  be  afterwards  taken 
it  is  illegal.  So  if  the  landlord  has  distrained  and  the  tenant 
tenders  the  rent  before  the  impounding  of  the  distress, 
the  landlord  ought  to  deliver  it  up ;  and  if  lie  does  not  the 
detainer  is  unlawful.  See  1  Rep.  14-7:  2  Inst.  507.  And 
where  cattle,  distrained  damage  feasant,  are  put  into  a  private 
pound,  with  the  intention  of  forwarding  them  to  a  public  pound, 
a  tender  of  amends  is  good.    4  Bing.  230. 

Distresses  for  services  are  to  be  on  the  land:  but  for  an 
amercement  in  a  leet  the  distress  may  be  taken  any  where 
within  the  hundred,  as  well  out  of  the  land  as  on  it,  when- 
ever the  cattle  are  of  him  that  is  amerced ;  for  the  amerce- 
ment charges  only  the  person,  and  not  the  land ;  and  for  this 
a  distress  may  be  taken  in  the  high  street.  2  Danv.  Ahr. 
644,  6*45.  The  lord  cannot  distrain  for  amercements  m  a 
court-baron,  without  a  prescription,  though  he  may  in  the 
leet:  and  the  goods  and  cuttle  of  another  may  not  be  taken  in 
distress  on  my  ground,  for  an  amercement,  &c.  set  upon  me  in 
a  court-lcet  or  court-baron.  11  Rep.  41:  12  //.  ?.  13.  For 
services  a  distress  cannot  be  taken  but  where  the  services  are 
certain,  or  may  be  reduced  to  a  certainty.    Co.  Lit  96* 

By  52  i7.  3.  c.  15.  no  man  is,  for  any  manner  of  cause,  to 
take  distresses  out  of  his  fee  or  in  the  king's  highway,  or  in  the 
common  street,  but  only  the  king  or  his  officers  having  special 
authority  to  do  the  same. 

All  distresses  for  rent  must  he  made  on  the  premises,  by  the 
common  law.  But  where  a  landlord  conies  to  distrain  cattle, 
which  he  sees  on  the  tenant's  ground,  if  the  tenant,  or  any 
other,  to  prevent  the  distress,  drives  the  cattle  off  the  land,  the 
landlord  may  make  fresh  pursuit,  and  distrain  them,  though 
if  before  the  distress  the  owner  of  the  cattle  tenders  his 
rent,  and  a  distress  is  taken  afterwards,  it  is  wrongful. 
2  tmt  107,  l60.  By  stat.  8  Anne,  c.  14,  if  any  tenant  frau- 
dulent lv  remove  goods  from  off"  the  premises,  the  landlord 
may  within  five  days  seize  such  goods  wheresoever  found,  as  a 
distress  for  the  rent  in  arrear,  unless  the  goods  are  sold  for  a 
valuable  consideration  before  the  seizure.  By  stat.  11  G.  2. 
c.  19.  thirty  days  are  allowed.  The  statute  applies  to  goods  of 
the  tenants  only,  and  not  to  goods  of  a  stranger.  5  Maule 
#  S.  38 :  and  see  4  Camp.  136:  1  Moo,  $  MalL  175. 

By  §  8-  of  the  same  statute,  cattle  or  stock  upon  any  com- 
mon appendant  or  appurtenant  to  the  demised  premises  may 
be  taken  for  a  distress. 

To  support  a  distress  for  damage  feasant,  it  must  appear  that 
the  party  distraining  had  actually  got  into  the  locus  in  quo 
before  the  cattle  were  driven  out  of  it.    3  Esp.  95* 

The  landlord  may  not  break  open  a  house  to  make  a  distress ; 
for  that  is  a  breach  of  the  peace.  But  when  he  was  in  the  house, 
it  was  held  that  he  might  break  open  an  inner  door,  1  Inst.  161  : 
Comb.  17,  By  stat.  11  G.2.  c.  19.  he  may,  with  the  assistance 
of  a  peace-officer,  break  open  in  the  day-time  any  place,  whither 
the  goods  have  been  fraudulently  removed  and  locked  up  to 
prevent  a  distress,  oath  being  lirst  made  in  case  it  be  a  dwell- 
ing-house, of  a  reasonable  ground  to  suspect  that  such  goods 
are  concealed  therein.    See  3  Comm.  11. 

A  distress  of  cattle  must  be  brought  to  the  common  pound, 
or  be  kept  in  an  open  place  ;  and  if  they  are  put  into  a  common 
pound,  the  owner  is  to  take  notice  of  it  at  his  peril ;  but  if  in 
any  other  open  place,  notice  is  to  be  given  to  the  owner,  that 
he  may  feed  them ;  and  then  if  the  cattle  die  for  want  of  food, 


the  tenant  shall  hear  the  loss,  and  the  landlord  may  distrain 
again  for  his  rent.  5  Rep.  90 :  Co.  Lit*  47*  96.  Where  one 
impounds  cattle  distrained,  he  cannot  justify  tbe  tying  them  in 
the  pound :  if  he  ties  a  beast,  and  it  is  strangled,  he  must 
answer  it  in  damages.  1  SalL  248.  If  the  person  distraining 
damage  feasant  put  the  distress  in  a  broken  pound,  and  the 
distress  escapes,  he  can  have  no  action  for  the  same ;  it  is  other- 
wise if  from  a  good  pound,  without  his  default,  when  he  may 
have  action  for  the  trespass.    Satk.  ibid. 

By  stats.  53  H.  3.  c.  4  :  1  P.  $  M.  c.  12.  none  shall  drive  a 
distress  out  of  the  county,  on  pain  to  be  fined  and  amerced: 
and  no  distress  of  cattle  shall  be  driven  out  of  the  hundred 
where  taken  to  any  pound,  except  to  a  pound  overt  in  the 
same  county,  and  not  above  three  miles  distant ;  nor  shall  any 
distress  be  impounded  in  several  places  under  the  penalty  of  5i 
and  treble  damages. 

By  stat.  11  G.  2,  c.  1J).  §  10.  persons  distraining  for  rent, 
may  impound  the  distress  on  any  convenient  part  of  the  land 
chargeable  with  the  distress. 

After  a  distress  is  in  the  pound,  it  is  said  to  he  in  custodid 
legis,  so  that  the  owner  of  it  hath  no  absolute  property  therein; 
and  therefore  he  cannot  sell  or  forfeit  it,  nor  may  the  same  be 
taken  in  execution,  &c.,  but  it  must  be  as  a  pledge  or  means  to 
help  the  party  distraining  to  his  debt  or  duty.  Co.  Lit.  190 : 
Finch,  L.  135.  Cattle  distrained  may  not  be  used,  because  by 
law  they  are  only  as  a  pledge,  unless  it  he  for  the  owners 
benefit,  by  milking,  &c.    Cro.  Jac.  14S. 

When  a  distress  is  taken  of  household  goods,  or  other  dead 
things,  they  are  to  be  impounded  in  a  house,  or  other  pound 
covert,  &c.  And  if  the  distress  is  damaged,  the  distrainer 
must  answer  it.  Wood's  Inst.  1£)1.  And  they  are  to  be  re- 
moved immediately,  except  corn  and  hay,  by  stat.  2  IV,  §  M. 
sess.  1.  c.  5.  But  if  a  landlord  doth  not  remove  goods  imme- 
diately,  but  quits  them  till  another  day,  during  which  time 
they  are  taken  away,  it  is  not  a  rescous,  for  want  of  possession. 
Mod.  O.  215:  1  Nels.  672. 

Where  goods  are  unlawfully  distrained,  tHe  mviur  m-y 
rescue  them  before  they  are  impounded,  but  not  afterwards. 
Co.  Lit.  47,  But  the  safest  way  is  to  replevy,  as  there  are 
few  cases  in  law  where  a  man  is  allowed  to  be  his  own  judge} 
if  any.  If  lands  lie  in  several  counties,  a  distress  may  be'  made 
in  one  county  for  the  whole  rent,  Co.  Lit.  154.  And  if  B 
landlord  comes  into  a  house,  and  seizes  upon  some  goods  lis  a 
distress,  in  the  name  of  all  the  goods  in  the  house,  this  is  a 
good  seizure  of  all.    6  Mod.  215* 

Where  a  man  is  entitled  to  distrain  for  an  entire  duty,  he 
ought  to  distrain  for  the  whole  at  once,  and  not  for  part  at  one 
time,  and  part  at  another.  2  Lutw.  1532.  But  if  he  distrains 
for  the  whole,  and  there  is  not  sufficient  on  the  premises;  or  he 
happens  to  mistake  in  the  value  of  the  thing  distrained,  and  so 
takes  an  insufficient  distress,  he,  his  executors,  &c,  may  take  a 
second  distress  to  complete  his  remedy.  Cro.  Eliz.  13:  slat 
17  Car.  2.C.7:  4  Burr.  5^0 :  1  Barn.ty  A.  157- 

One  warrant  of  distress  for  the  amount  of  several  duties 
imposed  by  different  acts  of  parliament,  each  giving  a  power  uf 
distress,  is  legal-    7  Term  Rep.  K.  B.  367* 

Distresses  must  be  proportioned  to  the  thing  distrained  for, 
By  the  stat.  of  Marlhridge,  52  II.  3.  e.  4.  if  any  man  takes  a 
great  or  unreasonable  distress  for  rent  arrere,  he  shall  be 
heavily  amerced  for  the  same.  As  if  the  landlord  distrains  two 
oxen  for  \2d.  rent,  the  taking  of  both  is  an  unreasonable 
distress.  2  Inst.  407-  But  if  there  were  no  other  distress 
nearer  the  value  to  be  found,  he  might  reasonably  have  dis- 
trained one  of  them;  but  for  homage,  fealty,  or  suit  and 
service,  as  also  for  parliamentary  wages  (when  they  used  to  be 
paid)  it  is  said  no  distress  can  'be  excessive.  Bro.  Ab.  Misc, 
291  :  Prerog.  93.  For  as  these  distresses  cannot  be  sold,  the 
owner,  upon  making  satisfaction,  may  have  his  chattels  agaiu. 
3  Comm.  12. 

III.  The  Remedies  for  Illegal  Distresses.— At  common  law, 
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though  a  distress  for  rent  or  damage  feasant  were  legal  in  its  in- 
ception, yet  if  there  were  any  subsequent  irregularity,  the  parties 
became  trespassers  ab  initio.  Bac.  Ab.  tit.  Trespass:  3  Co. 
146.  This  is  still  the  law  as  regards  a  distress  fur  damage 
feasant ;  but  it  is  altered  with  respect  to  distresses  for  rent  by 
1 1  G.  2,  c.  1<).  ^  1<>.  which  enacts  that  a  distress  for  rent  justly 
due  shall  not  be  deemed  unlawful,  or  the  parties  making  it 
deemed  trespassers  ab  initio,  by  reason  of  any  irregularity  or 
unlawful  act  afterwards  done  by  such  parties;  but  the  persons 
aggrieved  may  recover  satisfaction  for  the  damage  sustained  in 
an  action  of  trespass  or  on  the  case,  at  their  election.  Since  this 
statute  trover  will  not  lie  where  goods  have  been  merely  irre- 
gularly sold.  1  H;  B.  13.  But  it  is  otherwise  where  tin; 
goods  have  been  taken  under  a  wrongful  distress,  such  as, 
since  the  above  statute,  is  properly  the  subject  of  an  action  of 
trespass.  (j  T.  R.  298.  Where  the  distress  is  illegal  in  its 
inception,  or  if  the  person  making  it  turns  the  tenant  out 
of  possession,  or  continues  more  than  five  days  in  possession, 
or  sells  corn  before  it  is  ripe,  &e.  trespass  may  be  supported ; 
but  the  tenant  mav  waive  the  trespass  and  declare  in  case. 

1  East,  139:  3  R  #  A.  470  :  4  B.  %  A.  208:  3  Stark.  171. 
So  where  a  distress  is  made  after  tender  of  the  rent,  case  as 
well  as  trespass  lies.  1  B.  %  C.  145  :  9  Bing.  15,  If  a  dis- 
tress is  regular  in  other  respects,  trespass  cannot  be  maintained 
for  an  omission  to  appraise  under  the  1 1  G.  2.  c.  1$).  §  10: 

2  Camp.  1  \  :~>  :  but  ease  may  be  brought.     1  M.  uf  M.  172. 
By  stat.  2  IV  $  M.  c.  5.  if  any  distress  and  sale  be  made 

where  there  is  no  rent  due,  the  owner  of  the  goods  distrained 
shall  recover  double  the  value  of  the  goods,  and  full  costs. 
Also  by  the  common  law,  if  a  lord  or  other  person  shall 
distrain  several  times  for  his  service  or  rent,  when  none  is  in 
arrear,  the  tenant  may  have  an  assise  de  sovent  distress. 
F.  N.B.I :  ii 

By  star.  f>6  G.  3.  c  88.  §  t&§  17*  tenants  in  Ireland  having 
paid  rent  to  their  immediate  landlord,  if  distrained  by  the  supe- 
rior landlord,  may  recover  damages  against  their  immediate 
landlord,  and  retain  them  out  of  the  future  accruing  rent. 

In  an  action  on  the  case  for  an  excessive  distress,  the  plain - 
tiff  need  not  prove  the  precise  amount  of  rent  due.  I  Bins:. 
401.  The  tenant  does  not  waive  his  remedy  for  an  excessive 
distress,  by  entering  into  an  arrangement  with  the  landlord 
respecting  the  sale  of  the  goods.    2  Bam.  $  Cres.  821. 

Where  a  party  distrains  for  more  rent  than  is  due,  and  takes 
only  a  single  chattel,  he  is  not  liable  to  an  action  for  distrain- 
ing for  more  than  is  due,  though  the  chattel  exceed  in  value 
the  rent  due,  unless  there  were  other  goods  of  less  but  suffi- 
cient value,    1  Moo.  if  Ma  Ik,  172. 

IV.  Of  the  Stat  tit  es  regulating  ike  Sale  of  Distresses,  $c. — 
(See  further  as  to  distress,  3  Comm.  6.  14o.  and  in  the  several 
abridgments,  tits.  Distress,  Rent,  and  Replevin;  and  also  Gilbert 
on  Replevins.  See  also  stats.  2  W.  §  M.  st.  1.  c.  5 :  8  Anne, 
c.  14:  4  G.  2.  c.  28  :  11  G.  2.  c.  19.) 

These  statutes  have  made  great  alterations  in  the  ancient 
law  of  distress,  particularly  by  empowering  persons  who  dis- 
train for  rent  of  any  kind,  to  sell  the  distress  for  payment  of 
rent  in  arrear,  if  the  tenant  or  owner  fails  to  replevy,  with  suf- 
ficient security,  within  five  days  after  taking  of  the  distress  and 
giving  the  tenant  notice  of  the  cause :  in  this  case  the  con- 
stable is  bound  to  assist ;  the  goods  are  to  be  appraised  by  two 
sworn  appraisers,  and  the  overplus,  if  any,  left  111  the  constable  s 
hands  for  the  use  of  the  owner.  This  improvement  of  the 
remedy  by  distress  was  first  introduced  by  stat.  2  IV.  cf  M.  c.  5. 
with  respect  to  rents  due  on  demise,  or  contract;  and  after- 
wards, by  stat.  4  G.  2.  c.  28.  was  extended  to  rents-seek,  rents 
of  assise,  and  chief-rents.  Before  these  two  statutes,  the 
remedy  by  distress  was  very  imperfect ;  for  the  distress  was 
merely  taken  nomine  poena:,  to  compel  satisfaction,  and  could 
not  be  sold  or  used  for  the  profit  of  the  person  distraining. 

By  stat.  11  G.  2.  c.  19.  §  10.  persons  may  secure  distresses 
lawfully  taken,  and  sell  them  upon  the  premises,  in  like  manner 


'  as  may  be  done  off  the  same,  by  2  IV.  $  M.  sess.  1.  e.  5.  And 
any  persons  may  go  to  and  from  the  premises  to  view,  ap- 
j  praise,  buy,  or  take  away  the  goods  of  the  purchaser;  and  if 
a  rescous  be  made  of  the  distress,  the  persons  aggrieved  shall 
have  the  remedy  given  by  the  last-mentioned  statute. 

By  56  G.  3.  e.  88.  as  amended  by  58  G.  3.  c.  39.  the  powers 
of  distress  on  corn,  &c.  growing,  given  in  England  by  stat. 
11  G.  2.  c.  19*  are  extended  to  Ireland :  and  other  provisions  are 
made  for  the  recovery  of  tenements  from  tenants  absconding, 
overbold ing,  and  guilty  by  default. 

By  stat.  27  G.  2.  c.  20.  justices  of  peace,  in  all  cases,  where 
they  are  empowered  to  levy  penalties  by  any  act  of  parliament, 
are,  in  their  warrants  of  distress,  to  limit  a  time  for  the  sale  of 
the  goods :  the  constable  making  such  distress  may  deduct  the 
reasonable  charges  of  detaining,  keeping,  and  selling  such  dis- 
tress., out  of  the  money  arising  by  the  sale;  and  the  overplus, 
if  any,  after  such  charges,  and  also  the  penalty  or  sum  of 
money,  shall  be  fully  paid,  shall  be  returned  to  the  owner  of 
the  goods  distrained ;  and  the  constable,  if  required,  shall  show 
the  warrant  to  the  party  whose  goods  are  distrained,  and  sufler 
a  copy  thereof  to  be  taken. — This  act  not  to  alter  or  repeal  the 
stats.  7  and  8  W.  3.  c.  34.  and  1  G.  1.  c.  6.  relating  to  Distresses 
on  Quakers  for  Tithes  and  Church  Rales. 

By  stat,  ,07  G.  3.  c.  <K>.  regulations  are  made  for  restraining 
the  charges  of  distresses  for  rent  not  exceeding  20/.,  and 
persons  aggrieved  may  be  relieved  by  one  justice  of  peace,  who 
shall  adjudge  the  party  transgressing  to  pay  treble  the  amount 
received  by  him  contrary  to  the  act.  The  charges  allowed  are 
— for  levying  the  distress,  3s. ;  for  man  in  possession,  2s.  6d. 
a  day  ;  for  advertisements  (if  any)  1  Os. ;  for  appraisement,  6d. 
per  pound  on  the  value  of  the  goods;  for  catalogues,  sales, 
commission  and  delivery  of  the  goods,  Is,  per  pound  on  the  net 
produce  of  the  sale. 

The  provisions  of  the  above  act  arc  now  extended  by  7  and  8 
G.  4.  c,  17.  to  distresses  for  all  taxes,  rates,  or  assessments,  not 
exceeding  20/.    See  tits.  Avowry,  Replevin,  Recaption,  Rescous. 

Distress  of  the  King.  By  the  common  law  no  subject 
can  distrain  out  of  his  fee  or  seigniory,  unless  cattle  are  driven 
to  a  place  out  of  the  fee,  to  hinder  the  lord's  distress,  &c.  But 
the  king  may  distrain  for  rent  service,  or  fee-farm,  in  all  the 
lands  of  the  tenant  wheresoever  they  be,  not  only  on  lands 
held  of  himself,  but  of  others,  where  his  tenant  is  in  actual 
possession,  and  the  land  manured  with  his  own  beasts,  &c. 
2  Inst.  132;  2Danv.Abr.  6*3. 

DISTRESSES,  were  pledges  taken  by  the  sheriff  from 
those  who  came  to  fairs,  for  their  good  behaviour:  which,  at 
the  end  of  the  fair,  or  mercat,  were  delivered  back,  if  no  harm 
was  done.    Scotch  Diet. 

DISTRIBUTION  of  intestate  estates;  see  tit.  Executor. 
DISTRICTIONE  SCACCARII.  The  stat.  51  H.  3,  st.  5. 
as  to  distresses  in  the  Exchequer  for  the  king's  debt. 

DISTRICT,  dislrictus.]  A  territory,  or  place  of  jurisdic- 
tion ;  the  circuit  wherein  a  man  may  be  compelled  to  appear ; 
also  the  place  in  which  one  hath  the  power  of  distraining :  and 
where  we  say  liars  de  son  fee,  out  of  his  fee,  it  has  been  used 
for  extra  district  um  suum*    BriL  c.  120. 

DISTRINGAS.  A  writ  directed  to  the  sheriff,  or  other 
officer,  commanding  him  to  distrain  a  man  for  a  debt  to  the 
king,  &c,  or  for  his  appearance  at  a  day  affixed.  There  is 
a  great  diversity  of  this  writ ;  which  was  sometimes  of  old 
called  const  ringas.  F.  X.  B.  138.  There  is  also  a  distringas 
against  peers  and  persons  entitled  to  privilege  of  parliament, 
under  stat.  10  G.  3.  c.  50.  by  which  the  effects  (in  law  called 
the  issues)  levied  may  be  sold  to  pay  the  plaintiff's  costs.  And 
it  has  been  held  that  this  statute  extends  to  all  writs  of  dis- 
tringas. 5  Burr.  2726.  See  tits.  Process,  Parliament  (pri- 
vilege of).  In  detinue  after  judgment,  the  plaint  iff  may  have 
a  distringas  to  compel  the  defendant  to  deliver  the  goods,  by 
repeated  distresses  of  his  chattels.  1  Ro.  Ab.  737 :  Rail. 
Entr.  21f>.  By  the  uniformity  of  Process  Act,  2  Will.  4.  c.  3£L 
the  appearance  of  a  defendant  may  be  enforced  by  distringas. 
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in  case  a  defendant  eannot  be  served  with  a  writ  of  summons. 
See  §  S.  and  Tidd  on  the  Uniformity  of  Process.    Act,  p.  11. 

Distringas  Juhatohes.    A  writ  directed  to  the  sheriff, 
to  distrain  upon  a  jury  to  appear;  and  return  issues  on  their 
lands?  &c.  for  non-appearance.     Where  an  issue  in  fact  is 
joined  to  be  tried  by  a  jury,  which  is  returned  by  the  sheriff 
in  a  panel  upon  a  venire  facias  for  that  purpose,  thereupon 
there  goes  forth  a  writ  of  distringas  juralor'  to  the  sheriff 
commanding  him  to  have  their  bodies  in  court,  &c.  at  the 
return  of  the  writ.    1  Lil.  Abr.  483.    The  writ  of  distringas 
jur'  ought  to  be  delivered  to  the  sheriff  so  timely,  that  he  may 
warn  the  jury  to  appear  four  days  before  the  writ  is  returnable, 
if  the  jurors  live  within  forty  miles  of  the  place  of  trial,  and 
eight  days  if  they  live  farther  off.    Ibid.  484.    There  may 
be  an  alias,  or  pluries  distringas  jur9  where  the  jury  doth  not 
appear.    See  tits.  Jury,  Trial. 

Distringas  kuper  Vicecomitem.  See  tit.  Venditioni 
Exponas. 

DISTURBANCE  is  usually  a  wrong  done  to  some  incor- 
poreal hereditament,  by  hindering  or  disquieting  the  owner  in 
his  regular  and  lawful  enjoyment  of  it.  Finch,  L.  1 87.  Black- 
stone  enumerates  five  kinds  of  this  injury,  viz, — J.  Dis- 
turbance of  franchises.  2.  Disturbance  of  common.  3.  Dis- 
turbance of  way*  4.  Disturbance  of  tenure*  5.  Disturbance 
of  patronage* 

1.  Disturbance  of  franchises  happens  when  a  man  has  the 
franchise  of  holding  a  court-leet,  or  keeping  a  fair  or  market* 
of  free  warren,  of  taking  toll,  of  seizing  waifs  or  strays,  or 
(in  short)  any  other  species  of  franchise  whatsoever ;  and  he  is 
disturbed  or  incommoded  in  the  lawful  exercise  thereof. 

2.  Disturbance  of  common  is  where  any  act  is  done,  whereby 
the  right  of  another  to  his  common  is  incommoded  or  dimi- 
nished. As  where  one>  who  is  not  a  commoner,  puts  cattle 
upon  a  common,  and  thereby  robs  the  cattle  of  those  who  are 
of  their  respective  shares  of  the  pasture.  Or  if  one  who  has  a 
right  of  common  puts  in  cattle  winch  are  not  commonable,  as 
hogs  and  goats,  or  surcharges  it  by  putting  more  cattle  therein 
than  the  herbage  will  sustain,  or  the  party  is  entitled  to  do, 

3.  Disturbance  of  ways  happens  when  a  person,  who  has  a 
right  to  a  way  over  another's  ground,  by  grant  or  prescription, 
is  obstructed  by  enclosures,  or  other  obstacles,  or  by  ploughing 
across  it,  by  which  means  he  cannot  enjoy  his  right  of  way,  or, 
at  least,  not  in  so  commodious  a  manner  as  he  might  have 
done. 

4.  Disturbance  of  tenure  was  where  there  was  a  tenant  at 
will  of  any  lands  and  tenements,  and  a  stranger,  either  by 
menaces  or  threats,  or  by  unlawful  distresses,  or  by  fraud  and 
circumvention,  or  other  means,  contrived  to  drive  him  away,  or 
inveigled  him  to  leave  his  tenancy.  This  the  law  construed  to 
be  a  wrong  and  injury  to  the  lord,  and  gave  him  a  reparation 
in  damages  against  the  offender  by  a  special  action  on  the  case, 
Hal  Anal.  c.  40:  1  Roll.  Abr.  108. 

5.  Disturbance  of  patronage  is  a  hindrance  or  obstruction  of 
a  patron  to  present  his  clerk  to  a  benefice,  and  is  by  far  the 
most  considerable  of  the  whole. 

See  further,  3  Comm.  c.  16;  and  tits.  Advowson,  Com?non 
Franchise,  Tenure,  Ways. 

DISTURBER.  If  a  bishop  refuse  or  neglect  to  examine 
and  admit  a  patron's  clerk,  without  good  reason  assigned,  or 
notice  given,,  he  is  styled  a  disturber  by  the  law,  and  shall  not 
have  any  title  to  present  by  lapse  ;  for  no  man  shall  take  ad- 
vantage of  his  own  wrong.    2  Roll  Abr.  369:  2  Comm.  278. 

D  ITT  AY.  A  Scotch  word  introduced  into  our  statute 
law  since  the  union  of  England  and  Scotland.  It  is  a  term 
of  art,  and  signifies  the  manner  of  proceeding  against  a  cri- 
minal in  the  Court  of  Justiciary.  There  is  likewise  a  brief  or 
writ  of  Dittay,  directed  from  the  justice  to  the  sheriff  the  form 
whereof  may  be  seen  in  Skene  de  verb,  signif.  v.  Iter,  where 
is  shown  at  large  the  manner  of  proceeding  by  dittay.  Terms 
de  la  Ley. 

DIVERSITY  OF  PERSON,  is  a  plea  by  a  prisoner  in  bar 


of  execution,  alleging  that  he  is  not  the  same  as  was  attainted  * 
upon  which  a  jury  shall  be  immediately  impanelled  to  try  the 
collateral  issue  thus  raised,  viz.  the  identity  of  his  person;'  and 
not  whether  he  is  guilty  or  innocent ;  for  that  has  been  decided 
before.    4  Comm.  3<)6. 

DIVIDEND  in  the  Exchequer,  is  taken  for  one  part  of 
an  indenture.    Stat.  1 0  Ed.  1 .  c.  11- 

Dividknd  of  Stocks.  A  dimdable  proportionate  share 
of  the  interest  of  stocks  erected  on  public  funds ;  as  the  Bank, 
South  Sea,  and  India  stocks,  &c.    See  tit.  Funds. 

DIVISA,  hath  various  significations  ;  sometimes  it  is  used 
for  a  device,  award,  or  decree ;  sometimes  for  devise  of  a  por- 
tion or  panel  of  lands,  &e.  by  will ;  and  sometimes  it  is  taken 
for  the  bounds  or  limits  of  division  of  a  parish  or  farm,  &c,  as 
divisas  peramhularc,  to  walk  the  bounds  of  a  parish ;  in  which 
sense  it  has  been  extended  to  the  division  between  counties, 
and  given  name  to  towns,  as  to  Devises,  a  town  of  Wilt- 
sbire,  situate  on  the  confines,  the  division  of  the  West  Saxon 
Mercian  kingdoms.  Leg.  II.  2.  c«  9:  Leg.  Ince,  c.  44:  Le^ 
H.  1.  c.  57:  Cowcl 

DIVORCE,  divortiumj  a  divert  endo.']  The  separation  of 
two,  de  facto  married  together,  made  by  law;  it  is  a  judg- 
ment spiritual  ;  and  therefore,  if  there  be  occasion,  it  ought 
to  be  reversed  in  the  spiritual  court.  Co.  Lit.  335.  And, 
besides  sentence  of  divorce,  in  the  old  law,  the  woman  divorced 
was  to  have  of  her  husband  a  writing  called  a  bill  of  divorce, 
which  was  to  this  effect :  viz.  I  promise  that  hereafter  I  will 
lay  no  claim  to  thee,  Sec.  See  tit.  Baron  and  Feme,  III.  2. 
VI.  and  particularly  XI.  See  also  tit.  Marriage,  sn&Bac.AL 
tit.  Marriage  and  Divorce ;  (7th  edit.) 

There  are  many  divorces  mentioned  in  our  books;  as  causa 
prajcontracfus;  causa  frigidat  us  ;  causa  consanguinitaiis;  causa 
ajfinitatis;  causa  professionis,  &c.  But  the  usual  divorces  are 
only  of  two  kinds,  i.  e.  a  mensa  et  thoro,  from  bed  and  board; 
and  it  vinculo  matrimonii,  from  the  very  bond  of  marriage.  A 
divorce  a  mensa  et  thoro  dissolveth  not  the  marriage,  for  the 
cause  of  it  is  subsequent  to  the  marriage,  and  supposes  the 
marriage  to  be  lawful  ■  tins  divorce  may  be  by  reason  of  adul- 
tery in  either  of  the  parties,  for  cruelty  of  the  husband,  &c, 
And  as  it  doth  not  dissolve  the  marriage,  so  it  doth  not  debar 
the  woman  of  her  dower,  or  bastardise  the  issue,  or  make  void 
any  estate  for  the  life  of  husband  and  wife,  &c.  Co.  LiL235: 
3  Inst.  89  :  7  Rep.  43.  The  woman  under  separation  by  this 
divorce  must  sue  by  her  next  friend ;  and  she  may  sue  her 
husband  in  her  own  name  for  alimony.    Wood's  Inst.  62. 

A  divorce  a  vinculo  matrimonii,  absolutely  dissolves  the 
marriage,  and  makes  it  void  from  the  beginning,  the  causes  of 
of  it  being  precedent  to  the  marriage ;  as  prweoniraci  with 
some  other  person,  consanguinity  or  affinity,  within  the  Le~ 
viticai  degrees,  impotency,  impuberty,  &c.  On  this  divorce 
dower  is  gone ;  and  if,  by  reason  of  precontract,  consan- 
guinity, or  affinity,  the  children  begotten  between  them  are 
bastards.  Co.  Lit.  335  :  9  Inst.  93.  6SJ.  But  in  these  divorce?, 
the  wife,  it  is  said,  shall  receive  all  again  that  she  brought 
with  her,  because  the  nullity  of  the  marriage  arises  through 
some  impediment ;  and  the  goods  of  the  wife  were  given  for 
her  advancement  in  marriage,  which  now  ceaseth ;  but  this  is 
where  the  goods  are  not  spent ;  and  if  the  husband  give  them 
away  during  the  coverture,  without  any  collusion,  it  shall  bind 
her;  if  she  knows  her  goods  unspent,  she  may  bring  action 
of  detinue  for  them  ;  and  as  for  money.  &c.  which  cannot  1 1  e 
known,  she  must  sue  in  the  spiritual  court.  Dyer,  62:  Nw 
Abr.  675.  This  divorce  enables  the  parties  to  marry  again. 
Rut  in  the  other  cases,  a  power  for  so  doing  must  be  obtained 
by  act  of  parliament,  ,  , 

Where  lands  were  formerly  given  to  husband  and  wife,  and 
the  heirs  of  their  bodies  in  frank  marriage  ;  if  they  had  been 
afterwards  divorced,  the  wife  was  to  have  her  whole  lands ; 
and  by  divorce  an  estate  tail  of  baron  and  feme,  it  is  said,  may 
be  extinct  Godb.  18.  After  a  sentence  of  divorce  is  given  in 
the  spiritual  court  causa  precontract  us,  the  issue  of  that  marriage 
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shall  be  bastards,  so  long  as  the  sentence  stands  unrepealed  ; 
and  no  proof  shall  be  admitted  at  common  law  to  the  contrary- 
Co.  Lit.  235 :  1  Nels.  6?4,  In  such  case  issue  of  a  second 
marriage  may  inherit  until  the  sentence  is  repealed.  2  Leon. 
207.  If  after  a  divorce  a  meftsa  et  thoro  cither  of  the  parties, 
the  other  being  living,  marry  a  third  person,  such  marriage  is  a 
mere  nullity ;  and  by  sentence  to  confirm  the  first  contract, 
she  and  her  first  husband  become  husband  and  wife  to  all 
intents,  without  any  formal  divorce  from  the  second.  1  Lean. 
173.  Also  on  this  divorce,  as  the  marriage  continues,  marrying 
again  while  either  party  is  Jiving  hath  been  held  to  be  bigamy 
within  the  stat.  1  Jac.  c.  11.    Cro.  Car.  333  :  1  Nek  674-. 

A  divorce  for  adultery  was  anciently  a  vinculo  matrimonii; 
and  therefore,  in  the  beginning  of  the  reign  of  Queen  Eliza 
beth,  the  opinion  of  the  church  of  England  was,  that  after  a 
divorce  for  adultery,  the  parties  might  marry  again ;  but  in 
Foliamhe's  case,  //.  44  Eliz.  in  the  Star- Chamber,  that  opinion 
was  changed;  and  Archbishop  Bancroft,  by  the  advice  of 
divines,  held,  that  adultery  was  only  a  cause  of  divorce  d  mensa 
et  thoro.    3  SalL  138. 

By  the  Scotch  law  divorces  a  vinculo  matrimonii  may  be 
obtained  on  the  ground  of  adultery,  and  the  Scotch  courts 
grant  such  divorces  to  dissolve  marriages  solemnised  in  England; 
but  it  is  held  by  the  English  judges,  that  if  a  man,  married 
in  England,  ohtains  such  a  divorce  and  then  marries  again,  he 
is  guilty  of  bigamy.  Rex  v.  Lolley,  Russ.  Ry.  237 :  1  Russell 
on  Cri.  190. 

Sentence  of  divorce  must  be  given  in  the  life  of  the  parties, 
and  not  afterwards ;  but  it  may  be  repealed  in  the  spiritual 
court,  after  the  death  of  the  parties.  Co.  Lit.  33.  244:  7  Rep. 
44  :  5  Rep.  98.  Upon  the  divorce  of  a  man  and  his  wife, 
equity  will  not  assist  the  wife  in  recovering  dower,  at  the  hus- 
band's death,  but  shall  leave  her  to  the  law  ;  neither  ought 
the  spiritual  court  to  grant  her  administration,  she  not  being 
such  a  wife  as  is  entitled  to  it ;  nor  will  the  Chancery  decree 
her  a  distributive  share.    Prcccd.  Chanc.  Ill,  112. 

Divorces  a  vinculo  matrimonii  arc  usually  obtained  by  act  of 
parliament.  For  this  purpose  it  is  necessary  that  on  the 
petition  for  the  bill  to  the  House  of  Lords  (where  such  bill 
usually  originates)  an  official  copy  of  the  proceeding,  and  del 3- 
nitive  sentence  a  mensa  ct  thoro,  in  the  ecclesiastical  courts,  at 
the  suit  of  the  petitioner,  shall  be  delivered  at  the  bar  on  oath. 
Upon  the  second  reading  of  the  bill  the  petitioner  must  attend 
the  house  to  he  examined  at  the  ban  if  the  house  think  fit 
whether  there  is  any  collusion  respecting  the  act  of  adultery, 
or  the  divorce,  or  any  action  for  crim.  con.,  and  whether  the 
wife  was  living  apart  from  her  husband  under  articles  of  sepa- 
ration. Evidence  must  be  given,  in  the  committee  of  the 
House  of  Commons,  on  the  bill,  that  an  action  for  damages 
has  been  brought  against  the  seducer,  and  judgment  for  the 
plaintiff  had  thereon;  or  a  sufficient  reason  given  why  such 


*utuLi,  luamii^t:  ui    nit  uueuuing  party  to  then 
guilt  or  any  other,  and  it  ought  not  to  do  so; 
land's  Ntmlia>  Sacrce,  published  in  1801,  1821,  at 


generally  omitted.  It  was  carried  into  eff^t  ifflty  in  one  very 
obnoxious  case,  where  the  marriage  of  the  offending  parties 
was i  otherwise  liable  to  prohibition,  on  account  of  Us  coming 
within  the  line  of  the  forbidden  degrees.  The  acts  merely 
contain  a  clause,  expressly  enabling  the  complaining  party  to 
marry  again;  but  this  does  not  preclude  the  legality  of  the 
future  marriage  of  the  offending  party  to  their  associate  in 

Sec  Dr.  Ire- 
and  1830. 

LHJCRL  1 ,  or  DOGGET.  A  brief  writing  on  a  small  piece 
of  paper  or  parchment,  containing  the  effect  of  a  greater  writing, 
JVest.  Symbol,  par.  2.  §  10().  And  when  rolls  of  puhmeids 
are  brought  into  C  B.  they  are  docket  ted,  and  entered  on 
the  docket  of  that  term  ;  so  that  upon  any  occasion  you  may 
soon  find  out  a  judgment,  by  searching  these  dockets,  if  you 
know  the  attorney's  name.  Stat.  4  and  5  W.  $  M.  c.  20.  It 
appears  by  the  Report  of  the  Committee,  26th  Feb.  1 800,  that 
the  doeket  rolls  or  docket  of  records  at  Westminster,  commence 
as  follows those  of  the  chief  prothonotary  about  the  time  of 
Edward  VL,  those  of  the  second  prothonotary  in  the  1st  of 
Henry  VIII.,  and  those  of  the  third  prothonotary  in  the  2d  of 
Elizabeth.  See  tit.  Judgments.  Exemplification  of  decrees  in 
Chancery  and  commissions  of  bankruptcy,  are  also  docketted. 

DOCKS.  When  the  private  property  of  docks  is,  by  con- 
sent  of  the  owners,  invested  with  a  privilege  or  interest  for  the 
benefit  of  the  public,  the  owner  can  no  longer  deal  with  it  as  a 
private  property  onlv,  but  must  hold  it  subject  to  the  rights  of 
the  public.    12  E.  R.  521. 

So  as  to  particular  points  arising  on  the  construction  of  the 
West  India  Dock  Act,  9  E.  R.  165 :  8  E.  R.  16 :  5  E.  R.  1  15* 

1 1  E.  R.  533. 

As  to  the  Liverpool  Docks  see  1 1  E.  R.  675 ;  2  Taimt  07  • 

12  E.  R.  439  :  5  M.  cf  S.  328 ;  8  Price  180. 
As  to  the  London  Docks,  12  E.  R.  47<). 
As  to  the  Bristol  Docks,  12  E.  R.  ±29. 
As  to  the  Commercial  Docks  see  50  G.  3.  c  207.    10  Bam 

$  C.  283. 

DOCUMENTS,  belonging  to  any  court  of  record  or 
equity,  stealing,  or,  for  any  fraudulent  purpose,  taking 
away,  or  obliterating,  injuring,  or  destroying,  is  a  misde- 
meanor, and  punishable  by  transportation,  iinc,  and  imprison- 
ment, &c.  by  stat  7  and  8  G.  4.  c.  29.  §21.    See  tit.  Larceny. 

DOGS.  The  law  takes  notice  of  a  greyhound,  mastiff  dog, 
spaniel,  and  tumbler ;  for  trover  will  lie  for  them.  Cro.  Elfx. 
125  :  Cro.  Jac.  44.  A  man  hath  a  property  in  a  mastiff,  and 
where  a  mastiff  falls  on  another  dog,  the  owner  of  that  dog 
cannot  justify  the  killing  the  mastiff;  unless  there  was  no 


action  was  not  brought  or  judgment  obtained.  See  the  stand- 
ing orders  of  the  two  houses. 

The  first  bill  of  this  sort  appears  to  have  passed  in  the  reign 
of  Edward  VI.,  from  which  period  to  the  Revolution  few,  if 
any,  are  to  be  found.  Since  12  J\\  $  M.  there  has  been  150,  and 
above  70  since  the  commencement  of  the  present  century.  The 
commissioners  appointed  by  Henry  VIII.  and  Edward  VI.  for 
reforming  the  ecclesiastical  law,  in  their  elaborate  report,  re- 
commend divorces  d  mensa  et  thoro  to  be  abolished,  and  com- 
plete divorces  to  be  allowed  for  adultery,  desertion,  bad  treat- 
ment, &c,  the  innocent  party  to  be  allowed  to  marry  again,  the 
offending  party  to  be  punished  by  banishment  or  imprisonment. 
When  this  reformation  failed,  the  practice  of  divorce  bills 
originated.  See  Reformatio  Legum  Ecclcsiasficarum,  1640: 
Gibsons  Cud.  J.  E,  )k  niH) :  Ihtr  net's  Hist.  Rcf.  11 .  p.  315. 

An  order  was  made  (about  1 80*1  or  1810)  by  the  House  of 
Lords,  that  in  any  bill  of  divorce  on  account  of  adultery  a 
clause  should  be  inserted  prohibiting  the  marriage  of  the  offend- 
ing parties  with  each  other,  as  a  rule  of  infamy  upon  them  ;  but 
the  rule  has  not  been  enforced,  and  the  clause  is  now  very 


other  way  to  save  his  dog,  as  that  he  could  not  take  off  the 
mastiff,  &c.  1  Sound.  84:  3  Salk.  13Q.  The  owner  of  a  dog 
is  bound  to  muzzle  him  if  mischievous,  but  not  otherwise  ;  and 
if  a  man  doth  keep  a  dog  that  useth  to  bite  cattle,  &c,  if  after 
notice  given  to  him  of  it,  or  his  knowing  the  dog  is  mischievous, 
the  creature  shall  do  any  hurt,  the  master  shall  answer  for  it. 
In  case  for  injury  by  a  clog,  accustomed  to  bite  mankind,  it  is 
not  necessary  that  the  defendant  should  be  the  owner,  if  he 
harbours  it,  or  suffers  it  to  remain  about  his  premises. 
M'Kone  v.  Wood,  5  C.  $  P.  1 :  Cro.  Car.  254.  487  :  Stra.  1264. 
See  tits.  Action,  Trespass. 

By  stats.  7  and  8  G.  4.  c.  29.  §  31.  if  any  person  shall  steal 
any  dog,  or  any  beast  or  bird  ordinarily  kept  in  a  state  of  con- 
finement, not  being  the  subject  of  larceny  at  common  law,  being 
convicted  thereof  before  the  justices,  they  shall  pay  over  and 
above  the  value  of  the  animal  a  sum  not  exceeding  20/. ;  and 
upon  a  second  conviction  be  committed  to  the  common  gaol,  or 
house  of  correction,  to  hard  labour  not  exceeding  twelve 
calendar  months,  and  if  a  male  may  be  once  or  twice  publicly 
or  privately  whipped.  By  §  32.  persons  found  in  possession 
of  a  stolen  dog,  or  beast,  or  bird,  or  the  skin  or  plumage 
thereof  (knowing  the  same  to  have  been  stolen),  arc  liable  to 
the  like  punishment. 

It  seems  to  be  a  misdemeanor  indictable  to  let  a  mastiff  or 
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other  dog,  go  in  the  street  unmuzzled,  especially  if  it  be  a 
furious  one,  and  accustomed  to  bite.  See  Burn.  Nuisance,  I.  : 
3  ChitL  C  L.  6'43:  flww.  4"  *•  303* 

By  1  and  L>  IV.  4*.  c.  32.  §  13.  gamekeepers  appointed  under 
the  act  are  empowered,  within  the  limits  of  their  manors,  to 
seize,  for  the  use  of  the  lords  thereof,  all  dogs  that  shall  be  used 
for  killing  game  by  any  person  not  authorized  to  kill  game  ior 
want  of  a  certificate. 

Dogs  form  one  among  the  many  articles,  for  keeping  of 
which"  a  tux  is,  levied  on  the  possessor.    See  this  Diet.  tit. 

Taxes*  ■ 

The  manifest  deprchcnsion  of  an  offender 
a  forest,  when  he  is  found  drawing  after  a 
of  a  hound  led  in  his  hand ;  or  where  a 
ild  beast,  by  shooting  at 


DOG-DRAW. 

against  venison  in 
deer  by  the  scent 

person  hath  wounded  a  deer,  or  w 

him,  or  otherwise,  and  is  caught  with  a  dog  drawing  after  him 
to  receive  the  same.    Manwood.par.  2.  c.  8,    See  tit.  Forest. 

DOGGER.  A  light  ship  or  vessel,  as  a  Dutch  dogger, 
&c;  Stat.  31.  Ed.  3.  c.  I.  and  dogger  fish  are  fish  brought  in 
ships,    Stat.  ibid. 

DOGGER-MEN.    Fishermen  that  belong  to  dogger  ships. 
DOITKIN,  or  DOIT,  was  a  base  coin  of  small  value,  pro- 
hibited by  the  stat.  3  H.  5.  c.  1.    We  still  retain  the  phrase, 
in  common  saying,  when  we  would  undervalue  a  man,  that  he 
is  not  worth  a  doit.    See  tit.  Coin. 

DO  LAW,  facere  legem.'}  Is  the  same  with  to  make  law. 
Stat.  23  H,  S.  c.  14. 

DOLE,  dola.~]  A  Saxon  word,  signifying  as  much  as  pars 
or  ]x>rtio  in  the  Latin  ;  and  anciently  where  a  meadow  was 
divided  into  several  shares,  it  was  called  a  dole  meadorv. 
4  Jac.  I.e.  11.    Sec  Dolus. 

DOLEFISH,  seems  to  he  the  share  offsh  which  the  .fisher- 
men yearly  employed  in  the  north  seas  do  customarily  receive 
for  their  allowance.    Stat.  35  H.  8.  c.  7- 

DOLG-BOTE,  SaxT]  A  recompence  or  amends  for  a  scar 
or  wound.    Sax.  Die.  LL.  Aluredi  Reg.  c.  22. 

DOLLAR.  A  piece  of  foreign  coin,  passing  for  about 
As.  6d.    Lex  MercaL    And  see  Foreign  Coin. 

DOM-BEC  or  DOM-BOC,  Sax.~]  See  Dome-hook. 
DOME  or  DOOM,  from  the  Sax.  dom.]  A  judgment, 
sentence,  or  decree.  And  several  words  end  in  dom,  as  king- 
dom,  earldom,  &c,  from  whence  they  may  be  applied  to  the 
jurisdiction  of  a  lord,  or  a  king.  Hon.  Angl.  torn.  foL  1. 
284. 

DOME-BOOK,  liber  jtulkiaUs.~]  A  book  composed  under 
the  direction  of  Alfred,  for  the  general  use  of  the  whole  king 


dom,  containing  the  local  customs  of  the  several  provinces  of 
the  kingdom.  This  book  is  said  to  have  been  extant  so  late  as 
the  reign  of  Edward  IV.  hut  it  is  now  lost.  It  probably  con- 
tained the  principal  maxims  of  the  common  law,  the  penalties 
for  misdemeanors,  and  the  forms  of  judicial  proceedings.  Thus 
much  at  least  may  be  collected  from  the  injunctions  to  observe 
it  which  were  found  in  the  laws  of  Edward  the  Elder,  son  of 
Alfred,  c.  1.  See  also  Leg.  Ince.  c.  2%  and  Spelm.  in  verb. 
Dombec.  The  book  was  compiled  by  Alfred  for  the  use  of  the 
court  baron,  hundred  and  county  court,  the  court  leet,  and 
sheriff's  toum.  See  1  Comm.  64<;  4  Comm.  411.  See  post 
Domesday. 

DOMESDAY,  or  DOMESDAY-BOOK;  liber  judiciarius, 
vel  censualis  Anglia?.~\  A  most  ancient  record,  made  in  the 
time  of  William  I.  called  the  Conqueror,  and  now  remaining 
in  the  Exchequer  fair  and  legible,  consisting  of  two  volumes, 
a  greater  and  a  less ;  the  greater  containing  a  survey  of  all  the 
lands  in  England,  except  the  counties  of  Northumberland, 
Cumberland,  Westmoreland,  Durham,  and  part  of  Lancashire, 
which  it  is  said  were  never  surveyed ;  and  excepting  Essex, 
Suffolk,  and  Norfolk,  which  three  last  are  comprehended  in  the 
lesser  volume.  There  is  also  a  third  book,  which  differs  from 
the  others  in  form  more  than  in  matter,  made  by  the  command 
of  the  same  king.  And  there  is  a  fourth  book  kept  in  the 
Exchequer,  which  is  called  Domesday,  and,  though  a  very 


large  volume  is  only  an  abridgment  of  the  others.  Likewise  a 
fif  th  book  is  kept  in  the  Remembrancer  s  office  in  the  Exchequer, 
which  has  the  name  of  Domesday,  and  is  the  very  same  with 
the  fourth,  before  mentioned.  Our  ancestors  had  many  dome- 
books.  King  Alfred  had  a  roll  which  he  called  Domesday; 
and  the  Domesday  book  made  by  William  L  referred  to  the 
time  of  Edward  the  Confessor,  as  that  of  King  Alfred  did  to 
the  time  of  Ethclred.  See  ante  Dome-book.  The  fourth  book 
of  Domesday,  having  many  pictures,  and  gilt  letters  in  the 
beginning,  relating  to  the  time  of  King  Edward  the  Confessor, 
led  the  author  of  the  notes  on  FitzherberCs  Register  into  a 
mistake  in  p.  14.  where  he  tells  us  that  liber  domesday /actus 
foil  tempore  regis  Edivardi. 

The  book  of  Domesday  was  begun  by  five  justices,  assigned  for 
that  purpose  in  each  county,  in  the  year  1081,  and  was  finished 
a  una  1  OS  G.  And  th  e  q  u  c  st  io  n  w  h  e  t  her  lan  d  s  are  a  ncieni  de- 
mesne or  not  is  to  be  decided  by  the  Domesday  of  William  L 
from  whence  there  is  no  appeal ;  and  it  is  a  book  of  that 
authority,  that  even  the  Conqueror  himself  submitted  some 
cases,  wherein  he  was  concerned,  to  be  determined  by  it*  The 
addition  of  day  to  this  Dome-book  was  not  meant  with  any 
allusion  to  the  Jhtal  day  of  judgment,  as  most  persons  have  con- 
ceived, but  was  to  strengthen  and  confirm  it,  and  signitieth 
the  judicial  decisive  record  or  book  of  dooming  judgment  and 
justice.  Ihtmmond's  ArnwV,  Camden  calls  this  b<  ok  Gulietmi 
Librum  QensiuMem,  the  Tax-bmk  of  King  William,  and  it  was 
further  called  Magna  Rolla  Winton.  See  the  printed  copy  of 
Domesday-book,  p.  332.  (6.)  There  is  an  ancient  roll  in 
Chester  Castle,  called  Domesday- roll.  Bbunl.  At  York, 
Worcester,  and  other  cathedrals,  their  registers  or  chartularics 
an;  called  Dnmesday-books.  A  transcript  of  the  Domesday- 
book  of  William  I.  has  been  made,  and  printed,  by  which  it 
has  been  rendered  more  familiar  to  our  antiquaries  and  his- 
torians. See  Spelm.  in  verb.  Domesdei,  and  this  Diet,  tit 
Tenures,  II. 

DOMES-MEN.  Judges  or  men  appointed  to  doom,  and 
determine  suits  and  controversies,  hence  Mg  deme,  I  deem,  or 
judge.  Suitors  in  a  court  of  a  manor  of  ancient  demesne,  who 
are  judges  there.    Vide  Days-men* 

DOMICELLUS.  An  obsolete  Latin  word,  anciently  given 
as  an  appellation  or  addition  to  the  king's  natural  sons  in 
France,  and  sometimes  to  the  eldest  sons  of  noblemen  there, 
from  whence  we  borrowed  these  additions,  as  several  natural 
children  of  John  of  Gaunt,  Duke  of  Lancaster,  arestikddwtt- 
celli  by  the  charter  of  legitimation.  20  R.  2.  But  according 
to  Thorn  the  domicelli  were  only  the  better  sorts  of  servants  in 
monasteries. 

DOM  ICILE.  The  place  where  a  man  has  his  home.  Sec 
tit.  Alien.  Personal  property  follows  the  person  of  the  owner, 
and  on  his  decease  must  de  distributed  according  to  the  law  of 
the  country  in  which  he  was  domiciled  at  the  time  of  his  death, 
and  not  according  to  the  law  of  the  country  where  such  pro- 
perty is  situate.  Bruce  v.  Bruce,  2  Bos.fy  Pul  2-2f).  See  tit- 
Executor. 

Where  a  native  of  Scotland  domiciled  in  England,  having 
personal  property  only,  executed,  during  a  visit  to  Scotland, 
and  deposited  there,  a*  will,  prepared  in  the  Scotch  form,  and 
died  in  England,  it  was  held  that  the  will  was  to  be  construed 
according  to  English  law.  2  Sim.  Rep.  h  J- 
The  residence  of  a  partv  for  forty  days  constitutes  a  domicile 
as  to  jurisdiction  in  Scotland.  When  there  are  two  hoim, 
which  appear  equally  entitled  to  the  appellation  of  domicile. 


the  person  is  liable  to  both  jurisdictions ;  but  a  person  may 
1      ,  ii."*  ii*  — ~ — in  which 


have  no  domicile,  as  a  soldier  or  travelling  merchant,  lir 
case  a  personal  citation  renders  him  subject  to  the  jurisdiction 
of  the  judge  within  whose  jurisdiction  he  is  cited.  iWI 
Scotch  Law  Diet.  . 

The  domicile  of  origin,  which  arises  from  birth  arid  con- 
nexions, remains  till  clearlv  abandoned  and  another  ta^n"  ? 
the  case  of  Lord  Soroerville,  who  had  two  acknowledged  floim- 
ciles,  the  family  seat  in  Scotland  and  a  leasehold  house  m 
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London,  the  former,  which  was  the  domicile  of  origin,  prevailed, 
5  V&+ 750,  And  see  Huber  de  conflict u  legum.  An  acquired 
domicile  is  not  lost  by  mere  abandonment,  but  continues  till  a 
subsequent  domicile  is  acquired.  5  Madd.  379. 

A  British  subject  domiciled  abroad  must  conform  in  his 
testamentary  acts  to  the  formalities  required  bv  the  for  domicilii 
Iherefore  two  codicils  to  the  will  of  a  British  subject  resident 
and  naturalized  in  the  Portuguese  dominions,  disposing  solely 
of  money  in  the  English  funds,  but  not  executed  according  to 
the  Portuguese  law,  were  refused  probate.  Hanky  v.  Bernes 
$  Hag,  373. 

DOMIGERIUM,  is  sometimes  used  to  signify  danger;  but 
otherwise,  and  perhaps  more  properly,  it  is  taken  for  power 
over  another;  suh  domigerio  alicujus  pel  manu  esse.  Bract, 
tih.  4.  tract.  I.e.  10. 

DOM  IN  A.  A  title  given  to  honourable  women,  who 
anciently  in  their  own  right  of  inheritance  held  a  barony 
Paroch.  Anita. 

DOMINANT  TENEMENT.  A  term  used  in  the  Scotch 
law  m  the  constitution  of  servitudes,  and  means  the  tenement 
or  subject  in  favour  of  which  the  service  is  constituted,  as  the 
tenement  over  which  the  servitude  extends  is  called  the  servient 
tenement.    Bell's  Scotch  Lam  Diet. 

DOMINICA  IN  RAMIS  PALM  A  RUM.    Palm  Sunday. 

Dominium  Dihkctum  and  Dominium  Utile,  are  terms 
by  which  the  rights  of  the  superior  and  vassal  are  distinguished 
in  the  Scotch  law.  The  right  of  superiority  is  termed  the 
dominium  directum,  as  being  the  highest  and  most  ancient  of  the 
town.  The  vassal's  right  is  termed  the  dominium  utile,  he- 
cause  under  it  he  enjoys  the  whole  fruits  and  produce  of  the 
estate. 

DOMINUS.  This  word  prefixed  to  a  man's  name,  in 
ancient  times,  usually  denoted  him  a  knight,  or  a  clergyman  ; 
and  sometimes  a  gentleman,  not  a  knight,  especially  a  ford  of 
a  manor. 

Dominijs  Litis,  in  the  civil  law,  an  advocate  who  after 
the  death  of  his  client  prosecuted  a  suit  to  sentence  for  the 
executor's  use* 

DOMO  REPARANDA,  is  a  writ  that  lav  for  one  against 
his  neighbour,  by  the  fall  of  whose  house  he  feared  a  damage 
and  injury  to  his  own.    Reg.  Grig.  153. 

DOMUS  CONVERSORUM.  An  ancient  house  built  or 
appointed  by  King  Henry  III.  for  such  Jews  as  were  con- 
verted to  the  Christian  faith;  but  King  Edward  III,  who 
expelled  the  Jews  from  this  kingdom,  deputed  the  place  for 
the  custody  of  the  rolls  and  records  of  the  Chancery.  See  Rolls. 

DOMUS  DEL  The  hospital  of  St.  Julian,  in  South- 
ampton, so  called.  Mon.  Angi.  torn.  2.  440.  A  name  applied 
to  manv  hospitals. 

DONATIO  CAUSA  MORTIS,  A  gift  in  prospect  of 
death  ;  a  death-bed  disposition  ;  viz.  when  a  person  in  his  last 
sickness,  apprehending  his  dissolution  near,  delivers  or  causes 
to  he  delivered  to  another,  the  possession  of  any  personal  goods, 
to  he  kept  in  case  of  his  decease.  To  constitute  a  donatio  mortis 
causa  the  transaction  must  first  possess  the  requisites  of  a  gift 
of  a  chattel,  to  which,  when  made  by  parol  delivery  is  essen- 
tial to  pass  the  property  in  it  from  the  donor  to  the  donee. 
2  B.  $  A.  551*  There  must  be  a  delivery  of  possession  to 
the  donee,  or  to  a  third  person  in  trust  for  him;  which  pos- 
session must  continue  uninterrupted  to  the  time  of  the  donor  s 
death.    %  Marsh.  532 :  J  Taunt.  224. 

in  this  respect  our  law  differs  from  the  civil  law,  which  did 
not  require  delivery. 

The  civil  law  admitted  donations  mortis  causd  for  other 
reasons  than  the  fear  of  approaching  death;  as  where  a  man 
about  to  set  forth  on  a  long  journey  or  voyage,  and  contem- 
plating the  perils  of  the  way,  was  desirous  of  making  a  con- 
ditional gift  of  his  property,  to  take  effect  in  favour  of  some 
relative  or  friend  in  case  he  died,  but  to  be  resumed  should  he 
escape  the  threatened  danger.  But  the  law  of  this  country 
recognises  no  other  cause  than  the  apprehension  of  death  ;  and 


the  donatio  mortis  causa  must  be  made  in  the  last  illness  of  the 
donor.  1  Fes.  Jan.  546.  For  if  the  gift  be  without  reference 
to  death  it  is  an  absolute  gift,  2  /'V*.  l  ]  J .  And  the  refer- 
ence to  death  must  be  either  by  words  of  the  donor,  or  from 
the  circumstances  under  which  he  makes  the  gift,  as  where  he 
is  in  extremis.    2  Sivanst.  Q2. 

Also  by  the  civil  law  any  kind  of  property  might  be  the 
subject  of  a  donatio  mortis  causa;  as,  a  farm,  a  house,  a  slave, 
a  horse,  or  other  chattel,  bond  for  money,  &c.  But  the  law  of 
England  restricts  such  donations  to  personalty.  Chores  in 
action  (with  the  exceptions  hereinafter  noticed)  cannot  be  the 
subject  of  a  donatio  mortis  causa.  As,  for  instance,  a  note  (not 
being  a  cash  note,  or  payable  to  bearer),  3  P.  W.  356;  or 
receipts  for  South  Sea  annuities.  Ward  v.  Turner,  2  Ves.  431. 
It  has  been  held,  however,  that  there  may  be  a  donatio  mortis 
causa  of  a  bond,  3  :  3  Madd.  184  :  and  of  a  mortaiae. 

J  Btigh,  N.  S.  527- 

There  are  several  other  points  on  which  the  civil  law  differs 
from^the  law  of  this  country.  By  the  former  a  donatio  mortis 
causa  might  be  made  either  in  writing  or  by  parol;  by  the 
latter  it  can  only  be  made  by  parol.  By  the  former  five' wit- 
nesses \vere  requisite  to  establish  the  validity  of  such  a  gift ; 
by  the  latter  no  particular  number  is  required.  By  the  former 
the  gift  was  considered  in  the  nature  of  a  legacy;  but  by  the 
latter  it  need  not  be  proved  in  the  ecclesiastical  courts. 
1  P.  W.  442. 

In  some  particulars  the  civil  law  and  the  law  of  England 
agree.  Both  permit  a  wife  to  receive  a  donatio  mortis  causa 
from  her  husband.  By  both  the  gift  may  be  recalled  should 
the  donor  repent ;  is  revoked  by  the  death  of  the  donee  before 
the  donor ;  and  is  liable  to  the  debts  of  the  latter. 

DONATIVE,  donativum.^  Is  a  benefice  merely  given  and 
disposed  of  by  the  patron  to  a  man,  without  cither  presentation 
to,  or  institution  by,  the  ordinary,  or  induction  by  his  order. 
F.  N.  B.  35.  Donatives  are  so  termed,  because  thev  began 
only  by  the  foundation  and  erection  of  the  donor.  The  ting 
might  of  ancient  time  found  a  church  or  chapel,  and  exempt 
it  from  the  jurisdiction  of  the  ordinary;  so  he  may  by  his 
letters  patent  give  licence  to  a  common"  person  to  found  such 
church  or  chapel,  and  make  it  donative,  not  presentable  ;  and 
that  the  incumbent  or  chaplain  shall  be  deprived  by  the  founder 
and  his  heirs,  and  not  by  the  bishop;  which  seems  to  be  the 
original  of  donatives  in  England.  See  2  Comm.  22.  and  this 
Diet,  tit,  Advowson. 

In  the  case  of  a  donative  the  party  is  in  full  possession  im- 
mediately on  the  nomination,  and  may  maintain  an  action  for 
money  had  and  received  against  any  person  who  receives  the 
profits.    1  Term.  Rep.  K.  B.  403. 

When  the  king  founds  a  church,  &c.  donative,  it  is  of  course 
exempted  from  the  ordinary's  jurisdiction,  though  no  parti- 
cular exemption  is  mentioned ;  and  the  Lord  Chancellor  shall 
visit  the  same :  and  where  the  king  grants  a  licence  to  any 
common  person  to  found  a  church  or  chapel,  it  may  be  donative, 
and  exempted  from  the  jurisdiction  of  the  bishop  so  as  to  be 
visited  by  the  founder,  &e,  Co.  Lit.  134:  2  Roll.  Ahr.  230. 
The  resignation  of  a  donative  must  be  to  the  donor  or  patron, 
and  not  tp  the  ordinary;  and  donatives  are  not  only  free  from 
all  ordinary  jurisdiction,  but  the  patron  and  incumbent  may 
charge  the  glebe  to  bind  the  successor;  and  if  the  clerk  be  dis- 
turbed, the  patron  may  bring  quare  impedit,  &e.  Also  the 
patron  of  a  donative  may  take  the  profits  thereof  when  it  is 
vacant    Co.  Lit.  344 :  Cro.  Jac.  63. 

If  the  patron  of  a  donative  will  not  nominate  a  clerk,  there 
can  be  no  lapse,  hut  the  bishop  may  compel  sudi  patron  to 
nominate  a  clerk  by  ecclesiastical  censures;  for,  though  the 
church  is  exempt  from  the  power  of  the  ordinary,  the  patron 
is  not  exempted ;  and  the  clerk  must  be  qualified  like  unto 
other  clerks  of  churches,  no  person  being  capable  of  a  donative, 
unless  he  be  a  priest  lawfully  ordained,  &c.  Yelv.  6l  ■  Stat 
14  Car.  2,  c.  4:  1  Lill.  488, 

There  may  be  a  donative  of  the  kings  gift  with  cure  of 
3  L 
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souls,  as  the  church  of  the  Tower  of  London  is  ;  and  if  such 
donative  be  procured  for  money,  it  will  he  within  the  statute 
of  simony.  Mich.  9  Car.  B.  R.  A  parochial  church  may  be 
donative",  and  exempt  from  the  ordinary's  jurisdiction.  Godolph. 
262.  The  church  of  St.  Mary-le-bone,  in  Middlesex,  is  do- 
native, and  the  incumbent  being  cited  into  the  spiritual  court, 
to  take  a  licence  from  the  bishop  to  preach,  pretending  that  it 
was  a  chapel,  and  that  the  person  was  a  stipendiary ;  it  was 
ruled  in  the  King's  Bench  that  it  was  a  donative ;  and  if  the 
bishop  visit  the  court  of  B.  It.  will  grant  a  prohibition,  1  Mod. 
go  :  1  Nels.  Abr.  fi76\ 

If  a  patron  of  a  donative  doth  once  present  his  clerk  to  the 
ordinary,  and  the  clerk  be  admitted,  instituted,  and  inducted, 
then  the  donative  ceaseth,  and  it  becomes  a  church  presenta- 
tive.  Co.  Lit.  344.  But  when  a  donative  is  created  by  letters 
patent,  by  which  lands  arc  settled  upon  the  parson  and  his 
successors,  and  he  is  to  come  in  by  the  donation  of  the  king 
and  his  successors ;  in  this  case,  though  there  may  be  a  pre- 
sentation to  the  donative,  and  the  incumbent  come  in  by 
institution  and  induction,  yet  that  will  not  destroy  the  dona- 
tive*  2  Salk.  o4t. 

How  far  the  nature  of  a  donative  is  changed  by  having  been 
augmented  by  Queen  Anne's  bounty,  see  1  X.  R.  3[)7. 

All  bishopricks  being  of  the  foundation  of  the  king,  they 
were  in  ancient  time  donative.    3  Rep.  15.    See  tit.  Bishop. 

Donatives  have  two  peculiar  properties ;  one,  that  the  pre- 
sentation docs  not  devolve  to  the  king  as  in  other  livings  when 
the  incumbent  is  made  a  bishop.  Ca.  Pari.  1S4. — The  other, 
that  a  donative  is  within  the  statute  of  pluralities,  if  it  be  the 
first  living ;  but  if  a  donative  be  the  second  benefice  taken 
Without  a  dispensation,  the  first  would  not  be  void ;  for  the 
words  of  the  statute  are  instituted  and  inducted  to  any  other, 
which  are  not  applicable  to  donatives.  1  Wood,  330,  And 
therefore  it  seems  if  donatives  are  taken  last  they  may  he  held 
with  anv  other  preferment. 

DONIS,  Statute  de.  The  statute  of  West.  2.  viz.  13  Ed.  1, 
c.  1 .  called  the  statute  de  donis  conditionalibus.  This  statute 
revives,  in  some  sort,  the  ancient  feodal  restraints  which  were 
originally  laid  on  alienations;  by  enacting,  that  from  thence- 
forth  the  will  of  the  donor  be  observed,  and  that  the  tenements 
so  given  (to  a  man  and  the  heirs  of  his  body)  should  at  all 
events  go  to  the  issue,  if  there  were  any,  or  if  none,  should 
revert  to  the  donor.  See  2  Comm.  12.  and  this  Diet.  tits. 
Estate  Tail,  Limitation. 

DONOR  and  DONEE.  Donor  is  he  who  gives  lands  or 
tenements  to  another  in  tail,  &c. ;  and  the  person  to  whom 
given  is  the  donee. 

DORTURE,  dormitorium.  The  common  room  or  chamber, 
where  all  the  frj/ars,  or  religious  of  one  cottverd  slept  and  lay 
all  night. 

DOSS  ALE.    Hangings  of  tapestry.    Mat.  Par. 

DOTE  ASSIGNANDA.  Is  a  writ  that  lay  for  a  widow, 
where  it  was  found  by  office  that  the  king's  tenant  was  seised 
of  lands  in  fee,  or  fee-tail  at  the  day  of  his  death,  and  that  he 
held  of  the  king  in  chief,  &c.  In  which  case  the  widow  came 
into  the  Chancery,  and  there  made  oath,  that  she  would  not 
marry  without  the  king's  leave ;  whereupon  she  had  this  writ 
to  the  escheator,  to  assign  her  do?ver,  &c.  But  it  was  usual  to 
make  the  assignment  of  the  dower  in  the  Chancery,  and  to 
award  a  writ  to  the  eschcator,  to  deliver  the  lands  assigned 
unto  her.  Stat.  15  Ed.  4.  c.  4 :  Beg,  Grig.  297 :  F.  N,  B.  26. 
See  tit.  Dower. 

DOTE  UNDE  NIHIL  HABET.  A  writ  of  dower  that  lies 
for  the  widow  against  the  tenant,  who  bought  land  of  her  hus- 
band in  his  life-time,  whereof  he  was  solely  seised  in  fee-simple 
or  fee-tail,  and  of  which  she  is  dowable,    F.  N.  B.  147* 

See  the  law  and  form  of  the  writ  in  Booth's  Real  Actions,  1 66, 
and  Roscoe  on  Real  Actions.   See  further  tit,  Doiver. 

DOTIS  ADMINISTRATIONE.  Admeasurement  of  dower, 
where  the  widow  holds  more  than  her  share,  &c.  See  tits. 
Admcas u remen  t,  Dow er. 


DOUBLE  AVAIL  OF  MARRIAGE,  is  the  double  of  tie 

value  of  the  vassal's  wife's  tocher,  due  to  the  superior  * 
because  he  refused  a  wife  equal  to  him  when  offered  by  the 
superior  ;  but  this  is  modified  to  three  years' rent  of  the  vassals 
free  estate.    Scotch  Diet, 

DOUBLE  PLEA,  duplex  placitum7\  Is  where  a  defendant 
allegeth  for  himself  two  several  matters,  in  bar  of  the  plaintiffs 
action,  when  one  of  them  is  sufficient ;  which  shall  not  be  ad- 
mitted :  as  if  a  man  plead  several  things,  the  one  not  depending 
upon  the  other,  the  plea  is  accounted  double,  and  will  not  be 
allowed;  but  if  they  mutually  depend  on  each  other,  and  the 
party  may  not  have  the  last  plea  without  the  first,  then  it  shall 
be  received.  Kitck.  223  :  1  Burr.  3 1 6.  And  where  a  double 
plea  that  is  wrong,  is  pleaded  ;  if  the  plaintiff  reply  thereto, 
and  take  issue  of  one  matter  ;  if  that  be  found  against  him,  he 
cannot  afterwards  move  in  arrest  of  judgment ;  for  by  the  re- 
plication it  is  allowed  to  he  good.    18  Ed.  4.  17- 

Before  the  4  Anne,  c.  1 6-  a  defendant  could  not  plead  two 
or  more  pleas  to  the  same  part  of  the  declaration,  but  that 
statute  (§  4.)  enabled  him  to  do  so,  with  leave  of  the  court 
Now,  by  one  of  the  general  rules  made  by  the  judges  in  T.  T. 
1  IV,  4.  r-  15.  no  rule  to  show  cause,  or  motion,  is  required,  in 
order  to  obtain  a  rule  to  plead  several  matters,  or  to  make 
several  avowries  or  cognizances ;  but  such  rule  is  to  be  drawn 
up  upon  a  judge's  order,  to  be  made  upon  a  summons,  accom- 
panied by  a  short  abstract  or  statement  of  the  intended  pleas, 
avowries,  or  cognizances.  And  no  summons  or  order  is  neces- 
sary where  the  plea  of  non  assumpsit,  or  nit  debet,  or  mm 
detinet,  with  or  without  a  plea  of  tender  as  to  part,  a  plea  of 
the  statute  of  limitations,  set-off,  bankruptcy  of  the  defendaot, 
discharge  under  an  insolvent  act,  plcne  adminislraiit,  pkne 
administravit  prceler,  infancy,  and  coverture,  or  any  two  or 
more  of  such  pleas  shall  be  pleaded  together ;  hut  in  all  such 
cases  a  rule  is  to  be  drawn  up  by  the  clerk  of  the  rules  upon 
the  production  of  the  engrossment  of  the  pleas,  or  a  draft  or 
copy  thereof.  By  another  rule  made  in  H.  T,  2  W,  4.  r.  34.  if 
a  party  plead  several  pleas,  avowries,  or  cognizances,  without  a 
rule  for  that  purpose,  the  opposite  party  may  sign  judgment 
See  further,  tit.  Pleading,  and  Stephen  on  Pleading,  p.  271 : 
Bac,  Ah.  Pleas,  JC  (7th  cd.) 

DOUBLE  QUARREL,  duplex  qucrela.2  Is  a  complaint 
made  by  any  clerk,  or  other,  to  the  archbishop  of  the  province 
against  an  inferior  ordinary,  for  delaying,  or  refusing  to  do 
justice  in  some  cause  ecclesiastical,  as  to  give  sentence,  insti- 
tute a  clerk,  &c. ;  and  seems  to  be  termed  a  double  quarrd, 
because  it  is  most  commonly  made  against  both  the  judge, 
and  him  at  whose  suit  justice  is  denied  or  delayed:  the  effect 
whereof  is,  that  the  archbishop,  taking  notice  of  the  delay, 
directs  his  letters  under  his  authentical  seal  to  all  clerb  of  his 
province,  commanding  them  to  admonish  the  ordinary  within 
a  certain  number  of  days  to  do  the  justice  required,  or  other- 
wise to  appear  before  him  or  his  official,  and  there  allege  the 
cause  of  his  delay  ;  and  to  signify  to  the  ordinary,  that  if  he 
neither  perform  the  thing  enjoined  nor  appear  and  show  cause 
against  it,  he  himself  in  his  court  of  audience  will  forthwith 
proceed  to  do  the  justice  that  is  due.  Cornel  See  Quire 
Impcdit.  %  1t 

DOVER  CASTLE.  The  constable  of  Dover  Castle  shall 
not  hold  plea  of  any  foreign  county  within  the  castle  gate?, 
except  it  concern  the  keeping  of  the  castle ;  nor  shall  he  dis* 
train  the  inhabitants  of  the  ports  to  plead  elsewhere,  or  other- 
wise than  as  they  ought  according  to  the  charters,  &c.  Siat. 
28  Ed.  I.e.  7.    See  tit.  Cinque  Ports. 

DOW,    To  give  or  endow,  from  the  Latin  word  Do. 
DOWAGER,  dotata,  dotissa.~]  A  widow  endowed ;  apphed 
to  the  widows  of  princes,  dukes,  earls,  and  other  great  person- 
ages,  t 
Dowager,  Qucen.^    Is  the  widow  of  the  king,  and  as  sucn 
enjoys  most  of  the  privileges  belonging  to  her  as  queen  consf^ 
But  it  is  not  high  treason  to  conspire  her  death,  or  violate  ne 
I  chastity,  because  the  succession  to  the  crown  is  not  tliereD, 
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endangered.  But  no  man  can  marry  her  without  a  special 
licence  from  the  king,  on  pain  of  forfeiting  his  lands  and  goods. 
2  Inst.  18.  See  Rile/s  Plac.  Purl.  672:  1  Comm.  223.  See  tit. 
King. 

DOWER. 

Dotarium.]    The  portion  which  a  widow  hath  of  the 
lands  of  her  husband  at  his  decease,  for  the  sustenance  of 
hcra-lf,  and  education  of  her  children*    1  Inst.  30.  See  tit 
Tenure,  III.  8. 

I.  Of  the  several  Kinds  of  Dower* 
II.  1.  What  Woman  shall  be  endowed ;  2.  Of  what  Estate 

in  Freeholds;  3.  Of  what  Estate  in  Copyholds,  $c. 
II  L  Of  the  Assignment  and  Admeasurement  of  Dower. 
IV.  What  shall  he  deemed  a  Bar  and  Forfeiture  of  Dower. 
V,  Of  the  Remedies  for  the  Recovery  of  Dower. 

1.  Of  the  several  Kinds  of  Dower. — There  were  formerly 
five  kinds  of  dower  in  this  kingdom  : — I .  Dower  by  the  common 
law  ;  which  is  a  third  part  of  such  lands  or  tenements  whereof 
the  husband  was  sole  seised  in  fee-simple,  or  fee- tail,  during 
the  coverture ;  and  this  the  widow  is  to  enjoy  during  her  life.  ° 

2.  Do?ver  bu  custom  ;  which  is  that  part  of  the  husband's 
estate  to  which  the  widow  is  entitled  after  the  death  of  her 
husband,  by  the  custom  of  any  manor  or  place,  so  Jong  as  she 
Jives  sole  and  chaste  ;  and  this  is  more  than  one-third  part,  for 
in  some  places  she  shall  have  half  the  land,  as  by  the  custom 
of  gavelkind  J  and  in  divers  manors  the  widow  shall  have  the 
Whole  during  her  life,  which  is  called  her  free  bench  ;  but  as 
custom  may  enlarge,  so  it  mav  abridge  dower  to  a  fourth  part 
Co.  Lit.  33. 

3.  Dower  ad  ostium  ecclesue,  at  the  church  door  ;  made  by 
the  husband  himself  immediately  after  the  marriage,  who 
named  such  particular  lands  of  which  his  wife  should  be 
endowed  :  and  in  ancient  time  it  was  taken,  that  a  man  could 
not  by  this  dower  endow  his  wife  of  more  than  a  third  part, 
though  of  less  he  might:  and  as  the  certainty  of  the  land  was 
openly  declared  by  the  husband,  the  wife  after  his  death  might 
enter  into  the  land  of  which  she  was  endowed  without  any 
other  assignment.    Co.  Lit.  34  :  Lit.  §  3Q. 

4.  Dower  ex  assensu  palris,  which  is  only  a  species  of  the 
dower  ad  ostium  ecclesia?  ;  which  likewise  was  of  certain  lands 
named  by  a  son  who  was  the  husband,  with  the  consent  of 
his  father  then  living,  and  always  put  in  writing  as  soon  as 
the  son  was  married  :  and  if  a  woman  thus  endowed,  or  ad 
ostium  ecclesiai,  after  the  death  of  her  husband  entered  into 
the  land  allotted  her  in  dower,  and  agreed  thereto,  she 
was  concluded  to  claim  anv  dower  by  the  common  law.  Lit 
§40,41. 

5.  Dower  dc  la  plus  belle  ;  which  was  where  the  wife  u*ab 
endowed  with  the  fairest  pari  of  her  husband's  estate. 

The  three  last  kinds  of  dower  have  long  been  obsolete,  and 
two  of  them,  dower  ad  ostium  ecclcsue,  and  dower  ex  assensu 
pair  is,  are  abolished  by  the  3  and  4  W.  4.  c.  105.  §  13.  This 
statute  has  introduced  several  important  alterations  with  respect 
to  dower  at  commou  law,  but  dower  by  custom  remains  as  it 
was  before. 

II.  1.  What  Woman  shall  be  endowed.— A  woman  to  be 
endowed  must  be  the  actual  wife  of  the  party  at  the  time  of 
his  decease.  If  she  be  divorced  a  vinculo  matrimonii,  she  shall 
not  be  endowed ;  for  ubi  riullum  matrimonium,  ibi  nulla  does. 
Bract,  lib.  2.  c.  3Q.  §  4. 

A  sentence  in  the  spiritual  courts,  annulling  a  marriage  by 
reason  of  canonical  impediment,  as  consanguinity,  afhnitv, 
frigidity,  &c. ;  renders  the  marriage  void  ab  initio,  1  Phil.  203  ; 
and  consequently  takes  away  the  title  to  dower.  7  Co.  140; 
RoL  Abr.  Dow.  (R.)  pi.  I — 5.  But  in  cases  of  voidable  mar- 
riages, if  the  husband  die  before  the  sentence  annulling  the 
marriage  is  pronounced,  the  wife  will  be  entitled  to  dower ; 
for  the  marriage  being  only  voidable,  and  not  actually  avoided, 


in  the  life-time  of  both  parties,  it  cannot  afterwards  be  set  aside. 
I  SalL  120  :  2  Satk.  548  :  1  Fes.  245. 

A  divorce  a  mensa  et  thoro  only  doth  not  destroy  the  dower 
Co.  Lit.  32  ;  no,  not  even  for  adultery  itself  by  the  com- 
mon law.  But  by  stat.  West.  2.  (13  Ed.  h  c.  34.  J  if  a  woman 
voluntarily  leaves  (which  the  law  calls  eloping  from)  her  hus- 
band, and  lives  with  an  adulterer,  she  shall  lose  her  dower, 
unless  her  husband  be  voluntarily  reconciled  to  her.  And  in 
a  case  where  John  de  Camoys  had  assigned  his  wife  by  deed, 
it  was  decided  in  parliament,  that,  notwithstanding  the  pre- 
tended purgation  of  the  adultery  in  the  spiritual  court,  the  wife 
1  was  not  entitled  to  dower.  2  Inst.  435.  If,  however,  after 
the  elopement  of  a  wife,  her  husband  and  she  demean  them- 
selves as  husband  and  wife,  it  is  evidence  of  reconciliation. 
Lady  Poivys'  case,  Dyer,  107.  a. ;  where  the  reconciliation  was 
specially  pleaded  and  allowed. 

The  wife  must  be  above  nine  years  old  at  her  husband's 
death;  otherwise  she  shall  not  be  endowed.  Lit.  §  36.  See 
2  Comm.  J  30. 

The  wife  of  a  man  who  is  banished  shall  have  dower  in  his 
life-time;  it  is  held  otherwise  if  he  is  professed  irt  religion: 
and  a  jointress  of  a  banished  husband  shall  enjoy  her  jointure 
in  his  life.    Co.  Lit.  133:  Perk.  5.  307. 

If  a  woman  be  of  the  age  of  nine  years,  at  the  death  of  her 
husband  she  shall  be  endowed,  of  whatsoever  age  he  is ;  because 
after  the  death  of  the  husband  the  marriage  is  adjudged  lawful. 
Co.  Lit.  33. 

A  marriage  celebrated  bona  fide  in  Scotland  entitles 
the  woman  to  dower  in  England:  and  the  lawfulness  of  such 
a  marriage  may  be  tried  by  a  jury  in  England.  2  H.  Blackst. 
145. 

It  was  formerly  held,  that  the  wife  of  an  idiot  might  be 
endowed,  though  the  husband  of  an  idiot  could  not  be  Tenant 
by  the  curtesy.  Co.  Lit.  31.  But  it  seems  to  be  at  present 
agreed,  upon  principles  of  sound  sense  and  reason,  that  an 
idiot  cannot  marry,  being  incapable  of  consenting  to  any  con- 
tract. By  the  ancient  law  the  wife  of  a  person  attain  tec!  of 
treason  or  felony  could  not  be  endowed  ;  to  the  intent,  says 
Staundford,  (P.  C.  b.  3.  c.  3.)  that  if  the  love  of  a  man's  own 
life  cannot  restrain  him  from  such  atrocious  acts,  the  love  of 
his  wife  and  children  may;  though  Britton  (c.  110.)  gives  it 
another  turn,  viz.,  that  it  is  presumed  the  wife  was  privy  to 
her  husband's  crime.  The  stat,  1  Ed.  6.  c.  12.  abated  the  rigour 
of  the  common  law  in  this  particular,  and  allowed  the  wife  her 
dower ;  but  a  subsequent  stat,  (5  and  6  Ed.  6.  c.ll.)  revived  the 
severity  of  the  old  law  in  cases  of  treason.  It  is  to  be  observed, 
that  many  crimes  which  were  formerly  treasons  arc  no  longer 
so ;  petit-treason  having  been,  as  well  as  all  offences  relating 
to  the  coin,  reduced  to  felony. 

The  wife  of  a  felo  de  se  shall  have  dower.  Plowd.  26 i.  a. 
262.  a.  So  if  the  husband  be  outlawed  in  trespass,  or  any 
civil  action ;  for  this  works  no  corruption  of  blood,  or  forfeiture 
of  lands.    Bro.  82  :  Perk.  388  :  Co.  Lit.  31.  a. 

If  a  woman,  being  a  lunatic,  kill  her  husband  or  any  other, 
yet  she  shall  be  endowed ;  because  this  cannot  be  felony  in  her 
who  was  deprived  of  her  understanding  by  the  act  of  God :  so 
though  she  be  of  sound  mind,  and  refuse  to  bring  an  appeal  of 
his  death,  when  he  is  killed  by  another,  yet  she  shall  be 
endowed  ;  for  this  is  only  a  waiver  of  that  privilege  the  law 
has  given  her  to  be  avenged  of  her  husband's  murderer  :  so  it 
seems  if  she  refuses  to  visit  and  assist  her  husband  in  sickness, 
yet  she  shall  be  endowed;  for  this  is  only  undutifulness,  which 
the  law  does  not  punish  with  the  loss  of  her  entire  subsistence 
Perk.  364,  365. 

If  a  man  take  an  alien  to  wife  and  dieth,  she  shall  not  be 
endowed,  except  the  wife  of  the  king,  who  shall  be  endowed 
by  the  law  of  the  crown.  And  if  a  Jew  born  in  England 
marry  a  Jewess  also  born  here,  the  husband  becomes  a  Christ- 
ian, purchases  lands,  and  dies,  the  wife  (not  being  also  a 
Christian),  shall  not  have  dower.    1  Inst.  31.  b.  32,  a. 

In  the  notes  on  Mr.  Hargrove's  edition  of  Co.  Lit*,  the 
3  js  2 
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latter  part  of  the  preceding  paragraph  is  confirmed;  as  to  the 
former  there  is  the  following  note  :  "  Anciently  a  woman  alien 
was  not  dowable;  but  by  special  act  of  parliament  not  printed, 
Rot.  Pari.  8  II.  5.  n.  15.  all  women  aliens,  who  from  thence- 
forth shall  be  married  to  English  men  by  licence  of  the  king,  are 
enabled  to  demand  their  dower  after  the  death  of  their  hus- 
bands, to  whom  they  should  in  time  to  come  be  married  in 
the  same  manner  as  English  women.  But  this  act  did  not 
extend  to  those  married  before ;  and  therefore  in  Rot.  Pari 
9  //.  5.  n.  [).  there  is  a  special  act  of  parliament  to  enable 
Beatrice  Countess  of  Arundel,  horn  in  Portugal,  to  demand 
her  dower.  Hal  MSS.  See  Acc.  1  Bo.  Ab.  075."  See  also 
9  Fin.  210.  {8vo,  ed,) 

2.  Of  what  Estate  in  Freeholds, — A  woman  is  entitled  to  be 
endowed  of  all  lands  and  tenements,  of  which  her  husband  was 
seised  in  fee-simple,  or  fee-tail  general  at  any  time  during  the 
coverture;  and  of  which  any  issue,  which  she  might  have  had, 
might,  by  possibility,  have  been  heir.  Lit.  §  36.  53.  Therefore 
if  a  mani  seised  in  fee-simple,  has  a  son  by  his  first  wife,  and 
afterwards  marries  a  second  wife,  she  shall  be  endowed  of  his 
lands ;  for  her  issue  might  by  possibility  have  been  heir,  on 
the  death  of  the  son,  by  the  former  wife.  But  if  there  be  a 
donee  in  special  tail,  who  holds  lands  to  him  and  the  heirs  of 
his  body  begotten  on  A.  his  wife,  though  A,  may  be  endowed 
of  these  lands,  yet  if  A.  dies,  and  he  nnirries  a  second  wife, 
that  second  wife  shall  never  be  endowed  of  the  lands  entailed  ; 
for  no  issue  that  she  could  have  could,  by  any  possibility, 
inherit  them.    Ibid*  §  5$. 

But  in  case  land  be  given  to  the  husband  and  wife  in  tail, 
the  remainder  in  tail  to  the  husband,  and  the  first  wife  dying 
without  issue  he  marries  another  wife;  this  second  wife  will 
be  entitled  to  dower  after  his  death.  Lit.  §  53:  40  Ed.  3.  4  : 
2  Shep.  Abr.  6&  For  here  he  hath  an  estate  in  tail.  The 
wife  of  a  tenant  in  common,  but  not  a  joint-tenant,  shall  have 
dower ;  and  she  shall  hold  her  part  in  common  with  the  tenants 
in  common.    Kitch.  160. 

Dower  is  an  inseparable  incident  to  an  estate  in  tail  or  fee, 
and  cannot  be  taken  away  by  condition.  If  one  seised  in  fee 
of  lands  make  a  gift  in  tail,  on  condition  that  the  wife  shall 
not  have  dower,  the  condition  is  void.  6"  Rep.  41.  If  tenant 
in  tail  die  without  issue,  so  that  the  land  reverts  to  the  donor, 
or  in  case  he  covenants  to  stand  seised  to  uses,  and  dies,  his 
wife  shall  be  endowed.  8  Rep.  34;  Yelv.  51  :  Bro.  Dower,  6g|» 
Where  a  grantee  of  a  rent  in  fee  or  tail  dies  without  heir,  his 
wife  shall  be  endowed :  but  not  where  the  rent  arises  upon  a 
reservation  to  the  donor  and  his  heirs,  on  a  gift  in  tail,  and  the 
donee  dies  without  issue;  for  this  is  a  collateral  limitation* 
Ploivd.  156:  F.N.B.  149-  If>  during  the  coverture,  the 
husband  doth  extinguish  rents  by  release*  &c,  yet  she  shall  be 
endowed  of  them  ;  for,  as  to  her  dower  in  the  eye  of  the  law 
they  have  continuance.  Co.  Lit  32.  And  where  a  rent  is 
descended  to  the  husband,  but  he  dies  before  any  day  of  pay- 
ment, notwithstanding  the  wife  shall  be  endowed  of  it. 
1  H.  7.  17-  If  lands  are  given  to  the  husband  and  wife  in  tail, 
and,  after  the  death  of  the  husband,  the  wife  disagrees,  she 
may  recover  her  dower ;  for,  by  her  waiving  her  estate,  her 
husband,  in  judgment  of  law,  was  sole  seised  ah  initio.  3  Rep. 
27*  If  lands  are  improved,  the  wife  is  to  have  one-third 
according  to  the  improved  value.  Co.  Lit,  32.  And  if  the  ground 
delivered  her  be  sowed,  she  shall  have  the  corn.   2  Inst.  81. 

A  woman  shall  not  be  endowed  of  a  castle  built  for  defence 
of  the  realm  ;  but  if  a  castle  is  only  maintained  for  the  private 
use  and  habitation  of  the  owner,  she  may,  Co.  Lit.  31.  5: 
3  Lev.  401.  Nor  of  a  common  without  stint  ;  for,  as  the  heir 
would  then  have  one  portion  of  this  common,  and  the  widow 
another,  and  both  without  stint,  the  common  would  be  doubly 
stocked.  Co.  Lit.  32:  1  Jon.  315.  But  she  shall  be  endowed 
of  a  reversion,  expectant  on  a  term  of  years,  and  of  a  rent 
reserved  thereon.    Lutw.  729. 

Of  tithes  women  were  not  dowahle  till  32  II.  8.  c.  7;  for 
before  that  statute  tithes  were  not  a  lay  fee,  but  now  they  are 


dowable  of  them.  Styles  P.  R.  V22:  11  Co.  25:  Co  Lii 
32.  a.  159.  a. :  1  Eat  Abr.  682. 

Of  an  advowson,  be  it  appendant  or  in  gross,  a  woman  shall 
be  endowed  ;  for  this  may  be  divided  as  to  the  fruit  and  profit 
of  it,  viz.  to  have  the  third  presentation.  See  Perk.  343,  344 » 
F.  N.  B.  148. 150  :  Co.  Lit.  32  :  Cro.  Jac.  621  :  Cro.  Elk.  3ft)' 
1  Rot.  Abr.  683  :  Co.  Lit.  379  :  3  Leon.  155:  Cro.  Jac.  691/ 

Dower  is  doe  of  mines  wrought  during  the  coverture 
whether  by  the  husband  or  lessee  for  years,  whether  paying 
pecuniary  rents  or  rents  in  kind,  and  whether  the  mines  are 
under  the  husband's  own  land,  or  have  been  absolutely  granted 
to  him  to  take  the  whole  stratum  in  the  land  of  others. 
And  such  dower  shall  be  assigned  by  metes  and  bounds,  if  prac- 
ticable ;  otherwise  either  by  a  proportion  of  the  profits  or  separate 
alternate  enjoyment  of  the  whole  for  short  proportionate  periods. 
1  Taunt.  462'. 

It  may  be  laid  down  that  a  woman  is  dowable  of  all  kinds  of 
freehold  lands  of  inheritance  and  hereditaments  with  a  few 
exceptions,  such  as  that  uhvadv  noticed  of  common  sans  nombns 
and  personal  annuities.    See  1  R,  P,  Rej)ort,  16. 

Previous  to  the  late  statute  it  was  a  rule  of  law  that  the 
freehold  and  inheritance  should  be  in  the  husband  simulet 
semel  to  entitle  the  wife  to  dower*  They  must  have  met  ia 
him  as  one  integral  estate,  and  not  as  several  and  successive 
estates.  But  it  was  not  necessary  that  they  should  result  from 
one  entire  limitation,  or  that  there  should  have  been  a  unity  of 
title  as  to  the  freehold  and  inheritance.  By  whatever  means 
they  met  so  as  to  become  absolutely  consolidated,  the  attach- 
ment of  a  title  of  dower  was  the  consequence.  Park  on  Dower, 
56.  But  the  interposition  of  any  vested  estate,  not  being  a 
chattel  interest,  between  the  limitation  to  the  husband  for  life 
and  the  remainder  to  his  heirs,  during  the  continuance  of  that 
estate,  prevented  dower  attaching,  Duncomb  v.  Dunmnb, 
3  Lev.  437-  The  decision  in  that  case  suggested  to  Mr.  Feame 
a  form  of  limitation  on  the  purchase  of  lands  by  which  dower 
would  be  excluded,  and  which  was  very  generally  adopted  in 
practice,  and  was  known  by  the  name  of  dower  uses, 

It  had  also  long  been  settled,  that  although  a  husband  might 
be  tenant  by  the  curtesy,  a  wife  was  not  dowable  of  a  trust 
estate  of  inheritance.  It  was  one  of  the  reasons  assigned  for 
this  anomaly,  that  a  wife  was  not  endowed  of  a  use  previous  to 
the  27  H.  8.  c.  10.,  and  that  a  trust  in  equity  was  the  same  as 
a  use  at  common  law.  3  P.  IV.  234?.  And  as  a  necessary  con- 
sequence of  this  doctrine,  it  was  held  that  dower  did  not  attach 
upon  an  equity  of  redemption,  where  the  husband  had  mort- 
gaged in  fee  previous  to  his  marringe.    ]  Bro.  C.  C.  32o\ 

But  now,  by  the  3  and  4  W.  4.  c.  105.  §  2.  it  is  enacted  that 
when  a  husband  shall  die  beneficially  entitled  to  any  land 
(which  words,  by  §  1.  extends  to  manors,  advowsons,  messuages, 
and  all  other  hereditaments,  whether  corporeal  or  incorporeal, 
except  such  as  are  not  liable  to  dower),  "  for  an  interest  which 
shall  not  entitle  his  widow  to  dower  out  of  the  same  at  law, 
and  such  interest,  whether  wholly  equitable,  or  partly  legal 
and  partly  equitable,  shall  be  an  estate  of  inheritance  in  pos- 
session, or  equal  to  an  estate  of  inheritance  in  possession  (other 
than  an  estate  in  j oint- tenancy ),  then  his  widow  shall  be  entitled 
in  equity  to  dower  out  of  the  same  land/1 

Likewise  prior  to  the  act  it  was  requisite  that  a  husband 
should  be  seised  either  in  deed  or  in  law,  to  entitle  his  wife  to 
dower,  for  if  he  had  merely  a  right  of  entry  or  of  action  to 
lands  and  died  before  he  had  recovered  possession,  dawcr  did 
not  attach. 

This  has  been  altered  by  §  3.  which  enacts  that  lt  when  a 
husband  shall  have  been  entitled  to  a  right  of  entrv  or  action 
in  any  land,  and  his  widow  would  be  entitled  to  dower  out  of 
the  same  if  he  had  recovered  possession  thereof,  she  shall  be 
entitled  to  dower  out  of  the  same  although  her  husband  shall 
not  have  recovered  possession  thereof ;  provided  that  such 
dower  be  sued  for  or  obtained  within  the  period  during  which 
such  right  of  entry  or  action  might  be  enforced/' 

3.  Of  what  Estate  in  Copyholds.    Copvhold  estates  are  not 
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liable  to  dower,  being  originally  only  estates  at  the  will  of  the 
lord,  unless  by  the  special  custom  of  the  manor,  in  which  case 
it  is  called  the  widow's  free-bench.  4  Rep,  22.  And  conse- 
quently where  such  a  custom  exists,  the  estate  she  is  to  take 
must,  both  us  to  its  quantity  and  duration,  be  such  as  the  cus- 
tom prescribes.  Jn  some  manors  the  widow  shall  have  the 
whole  lands  of  which  her  husband  died  seised,  and  in  others 
only  a  portion,  as  a  moiety,  or  a  third,  or  a  fourth  part.  Free- 
bench  differs  from  dower  at  the  common  law,  in  that  the 
former,  unless  the  particular  custom  declares  it  to  be  otherwise, 
docs  not  attach  even  in  ri^ht  till  the  actual  decease  of  the 
husband.  2  Fes.  (533:  2  Atk.  526:  2  T.  R.  580.  Therefore 
any  alienation  by  him  alone  to  take  effect  in  his  life-time,  though 
without  any  concurrence  of  the  wife,  whether  it  be  by  sur- 
render in  court  (Carth.  275:  12  Mod.  49),  by  forfeiture 
(1  Freem.  51 6.  ca.  6Q2),  or  in  consequence  of  enfranchisement 
{Cro.  Jac.  126),  will  effectually  bar  her  claim.  Another 
important  difference  between  free- bench  and  dower  is,  that  the 
latter  arises  only  out  of  an  estate  of  inheritance  ;  whereas  by 
the  custom  of  many  manors,  the  widow  of  a  copyholder  for  life 
is  entitled  to  the  whole  estate  for  her  free-bench-  I  Lev.  20. 
See  further  Watkyns  on  Copyholds,  vol.  2.  68, 

Although  of  copyhold  lands  a  woman  shall  not  be  endowed, 
unless  there  be  a  special  custom  for  it,  yet  if  there  be  a  custom 
U)  be  endowed  thereof,  then  she  shall  have  the  assistance  of 
»uch  laws  as  are  made  for  the  more  speedy  recovery  of  dower  in 
general,  being  within  the  same  mischief,  and  therefore  shall 
recover  damages  within  the  statute  of  Merlon.  4  Co  LK>  ■ 
Hob.  216:  5  Co.  116". 

In  gavelkind  lands  a  wife  shall  be  endowed  during  her 
widowhood  of  a  moiety  of  the  land  whereof  her  husband  died 
aeised.  Co.  Lit.  111.  By  the  custom  of  borough-English  the 
widow  shall  have  the  whole  of  her  husband's  lands-  for  her 
free-bench.    Co.  Lit.  33.  111. 


III.  Of  the  Assignment  and  Admeasurement  of  Dower.  

By  the  old  law,  grounded  on  the  feodal  exactions,  a  woman 
could  not  be  endowed  without  a  fine  paid  to  the  lord :  neither 
could  she  marry  again  without  his  licence,  lest  she  should 
contract  herself,  and  so  convey  part  of  the  feud,  to  the  lord's 
enemy.    Mirr.  c.  1.  §  3.    This  licence  the  lord  took  care  to  be 
well  paid  for;  and,  as  it  seems,  would  sometimes  force  the 
dowager  to  a  second  marriage,  in  order  to  gain  the  fine.  But, 
to  remedy  these  oppressions,  it  was  provided,  first,  by  the 
famous  charter  of  Henry  1,  A,  I).  110],  and  afterwards  by 
Magna  Chart a}  c.  7-  that  the  widow  should  pay  nothing  for  her 
marriage,  nor  should  be  "  distrained  "  to  marry  afresh  if  she  chose 
to  live  without  a  husband  ;  but  should  not,  however,  marrv 
against  the  consent  of  the  lord:  and  further,  that  nothing  should 
be  taken  for  assignment  of  the  widow's  dower,  but  that  she 
should  remain  in  her  husband's  capital  mansion-house  for  forty 
days  after  his  death,  during  which  time  her  dower  should  be 
assigned.    These  forty  days  are  called  the  widow's  quarantine, 
a  term  made  use  of  in  law  to  signify  the  number  of  forty  days, 
whether  applied  to  this  occasion,  or  any  other.    The  particular 
lands  to  be  held  in  dower  must  be  assigned  by  the  heir  of  the 
husband,  or  his  guardian ;  Co,  Lit.  34.  5  ;  not  only  for  the  sake 
of  notoriety,  but  also  to  entitle  the  lord  of  the  fee  to  demand 
his  services  of  the  heir,  in  repect  of  the  lands  so  hoi  den.  For 
the  heir,  by  this  entry,  becomes  tenant  thereof  to  the  lord,  and 
the  widow  is  immediate  tenant  to  the  heir,  by  a  kind  of  sub- 
infeudation, or  under-tenancy,  completed  by  this  investiture  or 
assignment;  which  tenure  may  still  be  created,  notwithstanding 
the  statute  of  quia  cmptures,  because  the  heir  parts,  not  with 
the  fee  simple,  but  only  with  an  estate  for  life.    If  the  heir  or 
his  guardian  do  not  assign  her  dower  within  the  time  of  qua- 
rantine, or  do  assign  it  unfairly,  she  has  her  remedy  at  law, 
and  the  sheriff  is  appointed  to  assign  it.     Co.  Lit.  34.  5. 

It  is  stated  by  Mr.  Park,  in  his  work  on  this  subject  (p.  262), 
that  an  important  distinction  prevails  between  an  assignment 
of  dower  made  by  the  sheriff  in  pursuance  of  a  judgment  at 


law,  and  a  voluntary  assignment  bv  the  heir  or  grantee.  In 
the  former  case  the  rules  of  law,  as  to  the  mode  in  which  dower 
shall  be  assigned  according  to  the  particular  nature  and  cir- 
cumstances of  the  property,  are  to  be  strictly  puiused.  Styles, 
276:  PerLs.  414: :  12  Ed.*.  2:  but  see  18  H.  6.  2J.  contra, 
tor  although  the  wife  should  consent  to  take  her  dower  in  some 
other  manner  than  that  due  of  common  right,  yet  the  sheriff 
cannot  bind  the  heir  or  tenant,  whose  assent  to  an  assignment 
against  common  right  is  as  necessary  as  that  of  the  wife. 
Perk.  s.  332:  see,  however,  Anc.  Entries,  Qua.  Imp.  52<).  10; 
and  Qua.  Imp.  in  Bow.  L  contra.  But  on  a  voluntary  assign- 
ment, by  the  heir  or  terre-tenant,  the  parties  may,  by  mutual 
agreement,  waive  a  strict  assignment  according  to  the  rules  of 
law,  and  make  such  arrangement  for  the  mode  of  enjoying 
dower  as  they  think  fit.  Styles,  226;  12  Ed.  4.  2  b  2o 
Ass.  4^1.  U 

Thus,  the  heir  may,  on  the  acceptance  of  the  widow,  assign 
one  manor  in  lieu  of  a  third  part  of  each  of  three  manors. 
1  Rol.  Abr.  683,  4.  Or  he  may  assign  an  undivided  third  part 
in  common  in  lieu  of  a  third  part  in  severalty.  Coots  or  Booth 
v.  Lambert,  (16.01),  9:  Vin.  Ah.  682:  Styles,  276'  Co  Lit 
32.  b.  n.  (1.)    See  also  1  B.  $  P.  N.  R,  ]/ 

If  the  thing  of  which  the  widow  is  endowed  be  divisible, 
her  dower  must  be  set  out  by  metes  and  bounds:  but  if  it  be 
indivisible,  she  must  be  endowed  specially  ;  as  of  the  third  pre- 
sentation to  a  church,  the  third  toll-dish  of  a  mill,  the  third 
part  of  the  profits  of  an  office,  the  third  sheaf  of  tithe,  and  the 
like.     Co  Lit.  32. 

It  was  decided  in  a  late  case,  with  respect  to  mines  opened 
by  the  husband  in  his  life- time,  whether  in  his  own  land,  or 
in  the  lands  of  others,  that  the  sheriff  may  assign  such  a 
number  of  them  as  may  amount  to  one- third  in  value  of  the 
whole,  or  direct  separate  alternate  enjoyment  of  the  whole  for 
short  periods,  or  give  the  widow  a  proportion  of  the  profits. 
1  Taunt.  410.  r 

The  assignment  of  the  lands  is  for  the  life  of  the  woman  :  and 
if  lands  are  assigned  to  a  woman  for  years,  in  recompense  of 
dower,  this  is  no  bar  of  dower,  for  it  is  not  such  an  estate 
therein  as  she  should  have.  2  Danv.  Abr.  668.  Also  where 
other  land  is  assigned  to  the  woman  that  is  no  part  of  the 
lands  wherein  she  claims  dower,  that  assignment  will  not  be 
good  or  binding:  and  there  must  be  certainty  in  what  is 
assigned  ;  otherwise,  though  it  be  by  agreement,  it  may  be  void. 
4  Rep.  2:  1  Inst.  34.  If  a  wife  accept  and  enter  upon  less 
land  than  the  third  of  the  whole,  on  the  sheriff's  assignment, 
she  is  barred  to  demand  more.  Moor,  6/9.  But  if  where  a 
wife  is  entitled  to  dower  of  the  lands  of  her  first  husband,  her 
second  husband  accepts  of  this  dower  less  than  her  third  part, 
after  his  death  she  may  refuse  the  same,  and  have  her  full 
third  part.    Fitz.  Doner,  121. 

If  a  wife,  having  right  of  dower  in  the  land,  accept  of  ,i 
lease  for  years  thereof  after  the  death  of  her  husband,  it 
suspends  the  dower,  though  not  such  acceptance  of  a  lease 
before  the  husband's  death,  &c.  ;  for  then  the  wife  has  only  a 
title  to  have  dower,  and  not  an  immediate  right  of  dower. 
Pro.  Ca.  372:  Jenk.  Cent.  15.  A  widow  accepting  of  dower 
of  the  heir,  against  common  right,  shall  hold  it  subject  to  the 
charges  of  her  husband,-  but  otherwise  it  is  if  she  be  endowed 
against  common  right  by  the  sheriff.  2  Danv.  D72.  By  pro- 
vision of  law  the  wife  may  take  a  third  part  of  the  husband's 
lands,  and  hold  them  discharged.  Ibid.  If  dower  be  assigned 
a  woman  on  condition,  or  with  an  exception,  the  condition  and 
exception  are  void.    Cro.  Eliz.  541. 

If  a  woman  be  dowable  of  land,  meadow,  pasture,  wood,  &c. 
and  any  of  these  be  assigned  in  lieu  of  dower  of  all  the  rest, 
it  is  good,  though  it  be  against  common  right,  which  gives  her 
but  the  third  part  of  each  ;  for  the  heir's  enjoyment  of  the 
residue  sufficiently  accounts  for  her  title  to  what  she  has. 
1  Rol  Abr.  GS3  :  Moor,  pL  47.  66. 

If  lands  whereof  a  woman  hath  no  right  to  be  endowed,  or 
a  rent  out  of  such  lands  be  assigned  in  lieu  of  her  dower,  this 
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does  not  bar  her  demand  of  dower ;  for  she  having  no  manner 
of  title  to  those  lands,  cannot  without  livery  and  seisin  be  any 
more  than  tenant  at  will,  which  is  no  sufficient  recom pence  for 
an  estate  for  life,  which  her  dower  was  to  be.  Perk*  407  : 
Co.  Lit  34:  4  Co.  1  !  Co.  Lit.  l6<J:  Bro.  3. 

A  woman  entitled  to  dower  cannot  enter  till  it  be  assigned 
to  her,  and  set  out  either  by  the  heir,  terre-tenant  or  sheriff  in 
certainty,  1  Rol  Abr.  681 :  Dyer,  343  :  Pforvd.  529 :  Bro.  16 : 
Co.  Lit  34.6.  37.  a.  L 

None  can  assign  dower  but  those  who  have  a  freehold,  or 
against  whom  a  writ  of  dower  lies:  therefore  a  tenant  by 
statute  merchant,  statute  staple,  or  elegit,  or  lessee  for  years, 
cannot  assign  dower  ;  for  none  of  these  have  an  estate  large 
enough  to  answer  the  plaintiff's  demand.  Perk  403,  404 : 
Co.  Lit.  35 :  Bro.  63.  94:  1  ltd  Abr.  681  :  6  Co.  57. 

If  the  heir  within  age  assign  to  the  wife  more  land  in  dower 
than  she  ought  to  have,  he  himself  shall  have  a  writ  of  admea- 
surement of  dower  at  full  age  by  the  common  law:  so  if  too 
much  be  assigned  in  dower  by  the  heir  within  age,  or  his 
guardian  in  chivalry,  and  the  heir  dies,  his  heir  shall  have 
such  writ  to  rectify  the  assignment  ■  but  the  heir,  in  whose 
time  the  assignment  of  too  much  was  by  the  guardian,  cannot 
have  such  writ  till  his  full  age,  because  till  then  the  interest  of 
the  guardian  continues ;  and  if  any  wrong  be  done,  it  is  to  the 
guardian  himself,  and  not  to  the  heir.  If  a  disseisor  assigns  too 
much,  the  heir  of  the  disseisee  shall  have  admeasurement  by 
the  common  law.  F.  N.  B.  148.  332  :  Co.  Lit.  39.  a :  2  Inst. 
36:  :  7  //.  2,  4.    See  stats.  13  Ed,  1.  c.  7,  8. 

If  the  heir  within  age  before  the  guardian  enters  assigns 
too  much  in  dower,  the  guardian  shall  have  a  writ  of  admea- 
surement of  dower,  by  the  stat.  of  JVestm.  2.  c.  7-  before  which 
statute  the  guardian  had  no  remedy ;  because  the  writ  of  admea- 
surement being  a  real  action,  lay  not  for  the  guardian,  who 
had  but  a  chattel:  also  by  the  same  statute  it  is  provided,  that 
if  the  guardian  pursue  such  writ  feignedly,  or  by  collusion  with 
the  wife,  the  heir  at  full  age  shall  have  a  writ  of  admeasure- 
ment, and  may  allege  the  feint  pleading  or  collusion  generally. 
2  last.  367- 

If  the  wife  after  assignment  of  dower  improves  the  lands,  so 
as  thereby  they  become  of  greater  value  than  the  other  two 
parts,  no  writ  of  admeasurement  lies :  so  if  they  be  of  greater 
value,  by  reason  of  mines  open  at  t  lie  time  of  the  assignment, 
no  writ  of  admeasurement  lies,  because  the  land  in  quantity 
was  no  more  than  she  ought  to  have ;  and  then  it  is  lawful  to 
work  the  mines,  which  were  open  at  the  time  of  such  assign- 
ment.   F.  A7.  B.  149  :  2  hist.  368  :  5  Co.  12. 

A  widow  before  assignment  of  dower  has  not  such  an  interest 
in  the  land  of  which  she  is  dowable,  as  to  be  irre moveable  from 
the  parish  in  which  the  land  lies.    2  B.     C.  724. 

I V,  What  shall  be  deemed  a  Bar  and  Forfeiture  of  Dower. — 
A  widow  may  be  barred  of  her  dower,  not  only  by  elope- 
ment, divorce,  being  an  alien,  the  treason  of  her  husband,  and 
other  disabilities  before  mentioned  (sec  ante,  II.),  but  also  by 
detaining  the  title  deeds  or  evidences  of  the  estate  from  the 
heir,  until  she  restores  them.  Ibid.  39.  If  she  denies  the 
detainer,  and  it  is  found  against  her,  she  loses  her  dower. 
Hob.  199:  9  Rep.  19.  By  the  stat.  of  Gloucester,  6  Ed.  L 
c.  7-  if  a  dowager  aliens  the  land  assigned  her  for  dower, 
she  forfeits  it  ipso  facto,  and  the  heir  may  recover  it  by 
action. 

Under  the  13  Ed.  1.  c.  34.  adultery  is  a  bar  to  dower, 
though  the  wife  did  not  elope  with  the  adulterer,  but  pre- 
viously left  her  husband's  house,  and  lived  apart  from  him  with 
his  consent.    Hetheringfon  v.  Graham,  6  Ming*  135. 

Further  as  to  the  means  by  which  a  woman  may  be  barred 
of  her  dower.  Where  a  woman  releases  her  right  to  him  in 
reversion,  her  dower  may  be  extinguished.    8  Rep,  151. 

If  a  woman  takes  a  lease  for  life  of  her  husband's  lands  after 
his  death,  she  shall  have  no  dower,  because  she  cannot  demand 
it  against  herself;  and  if  she  takes  a  lease  for  years  only,  yet 


she  shall  not  sue  to  have  dower  during  these  years,  because  it 
was  her  own  act  to  suspend  the  fruit  and  effect  of  her  dower 
during  that  time.    Perk.  350:  F.  N,  B.  149. 

If  a  recovery  be  had  against  the  husband  by  collusion,  this 
shall  not  bar  the  wife  of  dower,  as  if  the  recovery  be  by  con- 
fession, or  reddition,  which  are  always  understood  to  be  by 
collusion,  the  husband  always  acting  and  concurring  in  obtain- 
ing of  them;  but  it  seems  to  have  been  a  very  great  doubt, 
whether  a  recovery  by  default  should  not  be  a  bar:  and  the 
better  opinion  being  that  such  recovery  was  a  bar  at  common 
law,  therefore  the  stat.  W.  2.  c.  4.  was  made,  which  ordains 
that  notwithstanding  such  recovery  by  default,  &e.  pleaded, 
the  tenant  shall  moreover  in  bar  of  the  dower  show  his  right 
to  the  tenements  recovered ;  and  if  it  be  found  that  he  had  no 
right,  then  shall  the  demandant  recover  her  dower  notwith- 
standing such  recovery  by  default  against  her  husband.  2  Inst. 
349 :  Perk.  S76. 

By  stat.  W.  2.  c.  4.  it  appears  that  if  the  recoveror  had  right, 
then  the  wife  is  barred  ;  therefore  if  the  heir  of  the  disseisor 
be  in  by  descent,  and  the  disseisee  enters  upon  him,  and 
marries,  and  the  heir  of  the  disseisor  recovers  by  default,  or 
reddition,  in  a  writ  of  entry,  in  nature  of  an  assise,  and  the 
husband  dies,  his  wife  shall  not  have  dower,  because  he  who 
recovered  had  right  to  the  possession  by  the  descent;  aliter, 
if  tins  disseisin,  descent,  &c.  were  after  marriage,  because  the 
husband  was  seised  before  of  a  rightful  estate  during  the  cover- 
ture, whereof  his  wife  had  title  of  dower,  which  cannot  be 
defeated  by  the  disseisin,  descent,  and  recovery,  which  all  hap* 
pened  during  the  coverture.    Perk.  37 9 1  380. 

One  method  of  barring  dower  is  by  jointures,  as  regulated 
by  the  stat  27  II.  B.  c.  10. 

A  jointure,  which,  strictly  speaking*  signifies  a  joint-estate, 
limited  to  both  husband  and  wife,  but  in  common  acceptation 
extends  also  to  a  sole  estate,  limited  to  the  wife  only,  is  thus 
defined  by  Coke,  1  Inst.  36:  *fA  competent  livelihood  of 
freehold  for  the  wife,  of  lands  and  tenements ;  to  take  effect, 
in  profit  or  possession,  presently  after  the  death  of  the  husband, 
for  the  life  of  the  wife  at  least.'1  This  description  is  framed 
from  the  stat.  27  H.  8.  c.  10.  commonly  called  the  Statute  of 
Uses.  (See  tit.  Uses.} — Before  the  making  of  that  statute 
the  greatest  part  of  the  land  in  England  was  conveyed  to  uses ; 
the  property  or  possession  of  the  soil  being  vested  in  one  man, 
and  the  use  and  profits  thereof  in  another,  whose  directions, 
with  regard  to  the  disposition  thereof,  the  former  was  in  con- 
science obliged  to  follow,  and  might  be  compelled  by  a  court  of 
equity  to  observe.  Now,  though  a  husband  had  the  use  of 
lands  in  absolute  fee  simple,  yet  the  wife  was  not  entitled  to 
any  dower  therein,  he  not  being  seised  thereof :  wherefore  it 
became  usual,  on  marriage,  to  settle  by  express  deed  some 
special  estate  to  the  use  of  the  husband  and  his  wife  for  then 
lives  in  joint-tenancy 3  or  jointure,  which  settlement  would  be 
a  provision  for  the  wife  in  case  she  survived  her  husband.  At 
length  the  statute  of  uses  ordained,  that  such  as  had  the  use  of 
lands  should,  to  all  intents  and  purposes,  be  reputed  and  taken 
to  be  absolutely  seised  and  possessed  of  the  soil  itself.  In  con- 
sequence of  which  legal  seisin,  all  wives  would  have  become 
dowable  of  such  lands  as  were  held  to  the  use  of  their  hus- 
bands, and  also  entitled  at  the  same  time  to  any  special  lands 
that  might  be  settled  in  jointure,  had  not  the  same  statl^ 
provided,  that  upon  making  such  an  estate  in  jointure  to  tbe 
wife  before  marriage,  she  should  be  for  ever  precluded  from  her 
dower.    4  Rep.  1,  2. 

But  in  this  case  these  four  requisites  must  be  punctually 
observed:  1.  The  jointure  must  take  effect  immediately  on  the 
death  of  the  husband.  4  Co.  S.  2.  It  must  be  for  the  life  ot 
the  wife  herself  at  least,  and  not  pur  aider  vie,  or  for  any  term 
of  years,  or  other  smaller  estate,  3.  It  must  be  made  to 
herself,  and  no  other  in  trust  for  her.  1  Inst.  S6  h.  4- 
must  be  made  in  satisfaction  of  her  whole  dower,  and  not  0 
any  part,  and  must  be  so  stated  in  the  deed,  either  in  expreffi 
terms,  or  by  reasonable  or  necessary  construction  of  its  language- 
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1  Inst.  36.       4  Rep.  3:  Orc,  33:  Cro.  128:  Du.  220: 

2  tfe/rf.  3M):  1  Ch.  Ca.  181. 
If  the  jointure  be  made  to  her  after  marriage  she  has  her 

ejection  af  ter  her  husband's  death,  as  in  dower  ad  ostium  eccle- 
and  may  either  accept  it,  or  refuse  it^  and  betake  herself 
to  her  dower  at  common  law ;  for  she  was  not  capable  of  con- 
senting to  it  during  coverture.    See  tit  Jointure. 

If,  by  any  fraud,  or  accident,  a  jointure  made  before  mar- 
riage proves  to  he  on  a  bad  title,  arid  the  jointress  is  evicted, 
or  turned  out  of  possession,  she  shall  then  (by  the  provisions  of 
the  same  stat,  27  H.  8.  c,  10.)  have  her  dower  pro  tanto  at  the 
common  law.    2  Comm.  138.  c.  8:  1  Sim.  $  &tttn  fi?0» 

There  are  some  advantages  attending  tenants  in  dower  that 
do  not  extend  to  jointresses ;  and  so,  vice  versa,  jointresses  arc 
in  some  respects  more  privileged  than  tenants  in  dower.  Tenant 
in  dower  by  the  old  common  law  is  subject  to  no  tolls  or  taxes; 
and  her's  is  almost  the  only  estate  on  which,  when  derived 
from  the  king's  debtor,  the  king  cannot  distrain  for  his  debt,  if 
contracted  during  the  coverture.  Co.  Lit.  SI.  a.\  F>  N,  B* 
150.  But  on  the  other  hand  a  widow  may  enter  at  once, 
without  any  formal  process,  on  her  jointure  land,  as  she  also 
might  have  done  on  dower  ad  ostium  ecclesiof,  w  hich  a  jointure 
in  many  points  resembles;  and  the  resemblance  was  still 
greater,  While  that  species  of  dower  continued  in  its  primitive 
state;  whereas  no  small  trouble,  and  a  very  tedious  method  of 
proceeding,  is  necessary  to  compel  a  legal  assignment  of  dower. 
Co.  Lit.  30*.  And,  what  is  more,  though  dower  be  forfeited  by 
the  treason  of  the  husband,  yet  lands  settled  in  jointure  remain 
unimpeached  to  the  widow.  1  Inst.  37-  Wherefore  Coke 
very  justly  gives  it  the  preference,  as  being  more  sure  and  safe 
to  the  widow  than  even  dower  ad  ostium  ecclesiw,  the  most 
eligible  species  of  any.  2  Comm.  135,  fyc.  An  additional 
advantage  is,  that  a  jointure  is  not  forfeited  by  the  adultery  of 
the  wife  as  dower;  and  Chancery  will  decree  against  the  hus- 
band a  performance  of  marriage  articles,  though  he  alleges  and 
proves  that  the  wife  lives  separate  from  him  in  adultery. 
Sidney  v,  Sidney,  3  I\  JVms.  $69$  &c,  and  the  notes  to  that  case. 

Besides  the  legal  bar  provided  by  the  above  statute,  a  woman 
may  also  be  bound  in  equity  by  a  provision  by  way  of  jointure, 
although  it  may  not  be  attended  with  all  the  requisites  whic  h 
have  been  noticed.  Bonds  for  the  payment  of  sums  of  monev, 
leasehold  estates,  or  funded  property,  before  marriage,  settled 
on  the  wife  or  in  trust  for  her,  have  been  held  to  defeat  her 
title  to  dower.  Equity  appears  to  consider  any  provision, 
however  inadequate  or  precarious  it  may  be,  which  an  adult 
accepts  previous  to  marriage  in  lieu  of  dower,  a  good  equitable 
jointure,  3  Fes*  5±5 :  4  Brown  s  C.  C.  513:  Sugdett**  Ven- 
dors and  Purch.  33 4, 

If  a  woman  who  is  under  age  at  the  time  of  marriage, 
agrees  to  a  jointure  and  settlement  in  bar  of  her  dower,  and  of 
her  distributive  share  of  her  husband's  personal  propertv,  in 
case  he  dies  intestate,  she  cannot  afterwards  waive  it,  but  is  as 
much  bound  as  if  she  were  of  :ige  at  the  time  of  the  marriage. 
Drury  v.  Drury  (or  Buckingham,  E.  v.  Drury),  3  Bro.  P.  C. 
(8vo.  ed.)  4-92.    See.  tit.  Jointure* 

Previous  to  the  late  statute,  when  a  title  to  dower  had  once 
attached,  a  husband  could  not  defeat  it  by  any  act  of  his,  except 
by  a  fine,  levied  with  proclamations ;  in  which  case,  if  his  widow 
nefflccteir  to  make  her  claim  within  five  years  after  his  death, 
she  was  barred.  Where  a  man  wished  to  sell  an  estate  of 
which  his  wife  wasdowable,  it  was  necessary  for  him  to  obtain 
her  concurrence  in  levying  a  fine,  or  suffering  a  recovery,  in 
order  to  extinguish  her  right,  unless  there  was  aji  outstanding 
term  in  the  property,  which  might  be  assigned  to  the  pur- 
chaser; and  which  was  held  in  equity  to  be  a  sufficient  protec- 
tion against  her  title  to  dower.    1  /.  §  W.  665. 

A  material  alteration  has,  however,  been  made  in  the  law 
in  this  as  well  as  in  other  respects,  by  the  3  and  4  J  J",  4. 
c.  105.  which  enables  a  husband  to  bar  his  wife's  dower,  by 
disposing,  either  by  deed  or  wil),  of  the  property  out  of  which 
she  is  dnwable,  and  to  prevent  her  becoming  entitled  to 


dower  out  of  any  land  he  may  purchase,  by  a  declaration  in  the 
deed  of  conveyance. 

The  fourth  section  enacts,  «  That  no  widow  shall  be  entitled 
to  dower  out  of  any  land  which  shall  have  been  absolutelv  dis- 
posed of  by  her  husband  in  his  life-time,  or  by  his  will."  ' 

§5.  "All  partial  estates  and  interests,  andall  charges  created 
by  any  disposition  or  will  of  a  husband,  and  ail  debts,  incum- 
brances, contracts,  and  engagements,  to  which  his  land  shall  be 
subject  or  liable,  shall  be  valid  and  effectual  as  against  the 
right  of  his  widow  to  dower." 

§6-  "A  widow  shall  not  be  entitled  to  dower  out  of  any 
land  of  her  husband,  when  in  the  deed  by  which  such  land  was 
conveyed  to  him,  or  by  any  deed  executed  bv  him,  it  shall  be 
declared  that  his  widow  shall  not  be  entitled  to  dower  out  of 
such  land/* 

§  7-  Cf  A  widow  shall  not  he  entitled  to  dower  out  of  any 
land  of  which  her  husband  shall  die  wholly  or  partially  intes- 
tate, when  by  the  will  of  her  husband,  dulv  executed  for  the 
devise  of  freehold  estates,  he  shall  declare 'his  intention  that 
she  shall  not  be  entitled  to  dower  out  of  such  land,  or  out  of 
any  of  his  land." 

§  8.  «  The  right  of  a  widow  to  dower  shall  be  subject  to 
any  conditions,  restrictions,  or  directions,  which  shall  be  declared 
by  the  will  of  her  husband,  duly  executed  as  aforesaid." 

By  §  9.  «  Where  a  husband  shall  devise  any  land  out  of  which 
his  widow  would  be  entitled  to  dower  if  the  same  were  not  so 
devised,  or  any  estate  or  interest  therein,  to  or  for  the  benefit 
of  his  widow,  such  widow  shall  not  be  entitled  to  dower  out  of 
or  in  any  land  of  her  said  husband,  unless  a  contrary  intention 
shall  be  declared  by  his  will." 

§  10.  «  No  gift  or  bequest  made  by  any  husband  to  or  for 
the  benefit  of  his  widow  of  or  out  of  his  personal  estate,  or  of 
or  out  of  any  of  his  land  not  liable  to  dower,  shall  defeat  or 
prejudice  her  right  to  dower,  unless  a  contrary  intention  shall 
be  declared  by  his  will." 

The  two  latter  sections  set  at  rest  a  question  that  frequently 
arose,  how  far  a  wife  was  precluded,  by  a  benefit  given  to  her 
by  the  will  of  her  husband,  from  claiming  dower  out  of  lands 
devised  by  such  will ;  for  if  the  gift  was  inconsistent  with  the 
claim  of  dower,  or  if  an  intention  could  be  gathered  from  the 
will  that  she  should  accept  it  in  lieu  of  dower,  she  could  not  take 
both,  but  was  put  to  her  election.  The  cases  upon  this  point 
were  very  numerous,  and  many  of  them  hardlv  reconcileable 
with  each  other.  Those  who  wish  to  refer  to  them  will  find 
them  collected  in  Powell  on  Devises,  by  Jarman,  1  vol. 
447—55 ;  and  Roper  on  Husband  and  Wife,  by  Jacob,  c.  lh 

§  11.  "Nothing  in  this  act  contained  shall  prevent  any 
court  of  equity  from  enforcing  any  covenant  or  agreement 
entered  into  by  or  on  the  part  of  any  husband  not  to  bar  the 
right  of  his  widow  to  dower  out  of  his  lands,  or  any  of  them." 

§  14.  "  This  act  shall  not  extend  to  the  dower  of  any  widow 
who  shall  have  been  or  shall  be  married  on  or  before  the  fir.st 
day  of  January,  one  thousand  eight  hundred  and  thirty-four, 
and  shall  not  give  to  any  will,  deed,  contract,  engagement,  or 
charge  executed,  entered  into,  or  created  before  the  said  first 
day  of  January,  one  thousand  eight  hundred  and  thirty-four, 
the  effect  of  defeating  or  prejudicing  any  right  to  dower." 

See  further,  as  to  bar  of  dower,  tits.  Uses  and  Trusts,  and 
Jointure.  And  as  to  forfeiture  thereof  by  the  crime  of  the  baron, 
ante,  II.,  and  this  Diet.  tit.  Forfeiture,  L 

V.  Of  the  Remedies  for  the  Recovery  of  Dower. — As  a  dowress 
has  no  right  of  entry  until  her  dower  is  assigned,  it  follows,  as  a 
necessary  consequence,  that  she  cannot  enforce  its  assignment 
by  a  possessory  action.  Her  only  legal  remedy  is  by  a 'writ  of 
dower,  unde  nihil  habet,  or  by  a  writ  of  right  of  dower  brought 
against  the  tenant  of  the  freehold ;  but  which  latter  writ  is 
never  resorted  to,  except  in  cases  where  the  former  cannot  be 
adopted.  Should  she  obtain  judgment,  dower  is  thereupon 
aligned  her  by  the  sheriff;  and  she  may  then  proceed  by  eject- 
ment to  recover  possession. 
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In  case  of  deforcement  of  dower,  by  not  assigning  any  dower 
to  the  widow  within  the  time  limited  by  law,  she  has  her 
rem e d \r  1  >y  w rit  of  d o w e r  it n d a  n i h i I  h a h vl .  F.  X.  B*  1 4 7 ■  But 
if  she  be  deforced  of  part  only  of  her  dower,  she  cannot  then 
say  that  nihil  habct ;  and  therefore  she  may  have  recourse  to 
another  action  by  writ  of  right  of  dower ;  which  is  a  more 
general  remedy,  extending  cither  to  part  or  the  whole,  and  is 
(with  regard  to  her  claim)  of  the  same  nature  as  the  grand 
writ  of  right  is  with  regard  to  claims  in  fee-simple.  On  the 
other  hand,  if  the  heir  (being  within  age)  or  his  guardian 
assign  her  more  than  she  ought  to  have,  this  may  be  remedied 
by  a  writ  of  admeasurement  of  dower,  F.  N.  B.  1  6.  1 48  : 
Finch.  L.  31<k    Stat.  Westm.  2.  13  Ed.  1.  c.  7- 

A  wife  may  have  her  writ  of  dower  against  an  heir,  an 
alienee,  a  disseisor,  &c,  or  against  any  one  that  has  power  to 
assign  dower:  if  the  lord  enters  on  the  land  for  an  escheat, 
she  may  bring  it  against  him ;  but  to  the  king  she  must  sue  by 
petition.  9  Rep.  10:  Plowd.  141:  Dyer,  263:  Co.  Lit,  59. 
This  writ,  was  brought  against  eight  persons  feoffees  of  the 
husband  after  marriage  ;  two  confessed  the  action,  and  the 
other  six  pleaded  to  issue  :  here  the  demandant  had  judgment 
to  recover  the  third  part  of  two  parts  of  the  land,  in  eight  parts 
to  be  divided  :  and,  after  the  issue  being  found  for  the  de- 
mandant against  the  other  six,  she  recovered  against  them  the 
third  part  of  the  six  parts  of  the  same  land  as  her  dower* 
Dyer,  187 :  Co.  Lit.  S>. 

Although  courts  of  equity  at  first  refused  to  interfere,  except 
where  a  dowress  laboured  under  some  difficulty  or  impediment 
in  prosecuting  her  rights  at  law,  they  have  latterly  assumed  a 
jurisdiction,  in  setting  out  dower,  which  has  rendered  the 
Winging  of  a  writ  of  dower  a  matter  of  rare  occurrence.  But 
whenever  the  title  of  the  dowress  has  been  disputed  upon  a  bill 
in  efpiity  for  a  commission  to  set  out  dower,  the  plaintiff  has 
been  sent  to  try  her  right  at  law.  2  Bro.  C*  C  631.  633; 
2  Fes.  Jan.  lfiS. 

In  an  action  of  dower  the  first  process  is  summons  to  appear: 
and  if  the  tenant  or  defendant  neglects,  or  docs  not  cast  an  essoin, 
a  grand  cape  lies  to  seize  the  lands,  &e.  By  stat  31  Eliz.  c.  3. 
every  summons  on  the  land  is  to  be  made  fourteen  days  before 
the  return  of  the  writ,  and  proclamation  made  at  the  church  door 
on  a  Sunday,  or  else  no  grand  cape  to  be  awarded,  but  an  alias 
and  pluries  summons  till  proclamation.  But  on  the  return  of 
the  writ  of  summons,  the  attorney  for  the  tenant  or  defendant 
may  enter  with  the  filazer  that  the  tenant  appears  and  prays 
view,  &c.  Then  passes  in  some  cases  a  writ  of  view  whereby 
the  sheriff  is  to  show  the  tenant's  land  ;  upon  the  return 
whereof  the  tenant's  attorney  takes  a  declaration,  and  puts  in 
a  plea:  the  most  general  one  is  ne  unques  seizie,  &c,  viz. 
the  husband  was  never  seised  of  any  estate  whereof  the  wife 
can  be  endowed.  When  issue  is  joined  you  proceed  to  trial, 
as  in  other  actions:  upon  the  trial  the  jury  are  to  give  damages 
for  the  mesne  profits  from  the  death  of  the  husband  (if  he  die 
seised),  for  which  execution  shall  be  made  out ;  and  then  you 
have  a  writ  to  the  sheriff  to  give  possession  of  a  third  part  of 
the  lands.  The  sheriff  may  give  possession  or  seisin  to  the 
woman  by  a  clod,  or  by  grass  growing  on  the  land,  or  by  any 
beast  thereon.  40  Ed,  3 :  Fiiz.  Dower,  48.  See  Impels 
Sheriff. 

In  case  there  be  any  tiling  objected ,  precedent  to  the  title  of 
dower,  such  as  an  outstanding  term  of  years,  a  widow  may 
nevertheless  recover  her  dower  with  a  cesset  executio  during 
the  term.  1  Nets.  684*.  687:  1  Salt.  29 1-  Judgment  in  dower 
is  to  recover  a  third  part  of  lands  and  tenements  by  metes  and 
hounds. 

A  writ  of  dower  was  not  within  any  of  the  former  statutes 
oOimi  tat  ions,  and  might  be  brought  at  any  distance  of  time  ; 
but  i^Sltna  4  W*  4.  c.  27-  §  2.  limits  the  period  to  twenty 
vears  after  the  right  of  the  claimant  first  accrues. 

Dower  being  a  real  action  no  damages  Were  recoverable 
at  common  law.  They  arc,  however,  given  by  the  stat,  of 
Merlon ,  c  1  ;  but  that  statute  extends  only  to  the  writ  of 


dower  unde  nihil  hahct,  and  not  to  the  writ  of  right  of  dower 
because  they  are  intended  as  a  compensation  for  the  delen- 
tion  of  the  possession  ;  and  on  writs  of  right,  where  the  right 
itself  is  questionable,  no  damages  are  given,  because  no  wrong 
is  done  till  the  right  be  determined.  Also  that  statute  extends 
only  to  lands  whereof  the  husband  died  seised;  and  therefore 
judgment  for  the  damages  was  reversed,  because  the  jury  did 
not  find  that  the  husband  died  seised  ;  for  otherwise  she  shall 
have  no  damage.  Where  the  husband  aliens  and  takes  back  an 
estate  for  life,  the  wife  shall  recover  dower,  but  no  damages ; 
because  this  dying  seised  was  only  of  an  estate  of  freehold,  not 
of  the  inheritance;  but  if  he  makes  a  lease  for  years  onlv 
rendering  rent,  she  shall  recover  a  third  part  of  the  reversion 
with  a  third  part  of  the  rent  and  damages,  because  there  he  dies 
seised  as  the  statute  speaks.  Lit.  Co,  32.  b. :  Dyer,  284.  pi  33: 
Yelv.  112:  Doctor  $  Stud.  lib.  2.  c.  13.  §  1 66 :  %  Inst.  80. 

Damages  must  be  after  demand  of  dower,  for  the  heir  is  not 
bound  to  assign  this  provision  till  demanded,  because  the  law 
casts  the  freehold  of  the  whole  upon  him,  which  he  cannot 
divide  without  the  concurrence  of  the  wife:  but  a  demand  m 
pais  before  good  testimony  is  sufficient ;  and  if  the  heir  appear 
the  first  day  on  summons,  and  plead  that  he  hath  always  been 
ready,  and  still  is,  to  render  her  dower,  she  may  plead  such 
request,  and  issue  may  be  taken  upon  it:  but  the  feoffee  of ike 
heir  cannot  plead  tout  temps  prist,  because  lie  had  not  the  land 
all  the  time  since  the  death  of  the  ancestor,  and  therefore  she 
shall  recover  the  mesne  profits  and  damages  against  him ;  and 
if  he  hath  not  provided  his  indemnity,  and  reeompence  against 
the  heir,  it  is  his  own  folly.   Co.  Lit.  32. 

Damages  are  given  in  dower  from  the  death  of  the  husband, 
and  to  the  return  of  the  writ  of  inquiry,  though  the  writ  of 
seisin  issued  a  year  before,  but  was  not  executed.  Hardrv.  {§. 
&c.  Where  there  are  two  joint-tenants  in  dower,  and  one  dies 
after  judgment  for  damages,  and  his  heir  and  the  other  joint- 
tenant  bring  error,  the  value  from  the  time  of  the  judgment 
to  the  affirmance  cannot  be  recovered  against  the  surviving 
plaintiff  in  error  only.  Id.  50.  See  2  Stra.  271-  On  a  writ 
of  dower  damages  cannot  be  awarded  by  16  Car.  2.  without 
spec  d  i  ng  a  w  rit  o  f  in  q  1 1  iry .    II a  rdw.  5 1 . 

Until  recently  there  was  no  limitation  in  equity  to  arrearsjn 
dower  any  more  than  at  law  without  a  special  ground ;  9jj** 
222  ;  but  by  the  3  and  4  IV.  4.  c.  27.  §  41,  no  arrears  of  dowyr, 
or  any  damages  on  account  of  such  arrears,  shall  be  recovered 
for  a  longer  period  than  six  years  before  the  commencement 
of  anv  action  or  suit. 

DOWL  AND  DEAL.  A  division:  from  the  Brit,  dal, 
divisio,  from  the  Sax.  dwlan,  i.  e.  divideie,  and  from  thence 
come  the  word  dealing.  So  the  stones  which  are  laid  to  the 
boundaries  of  lands  are  called  dowle  stones,  u  e.  such  as  divide 
the  land.    Cow  el. 

DOWRY,  das  mnlieris.^  Was  in  ancient  time  applied  to 
that  which  the  wife  brings  her  husband  in  marriage;  other- 
wise called  maritagium,  or  marriage  goods:  but  these  are 
termed  more  properly  goods  given  in  marriage,  and  the 
marriage  portion.  Co.  Lit.  31.  This  word  is  often  con- 
founded with  dower  ;  though  it  hath  a  different  meaning. 

DOZEIN.  A  territory  or  jurisdiction,  mentioned  in  the 
statute  of  View  and  Frankpledge,  stat.  18  Ed.  2.  See  Deckers. 

DOZEN  PEERS,  were  twelve  peers,  assigned  at  the  in- 
stance of  the  barons  in  the  reign  of  King  Henry  HI.  to  be 
priv}r  councillors  to  the  king,  or  rather  conservators  of  the 
kingdom. 

DRACO  REGIS.  The  standard  ensign,  or  military  colours, 
borne  in  war,  by  our  ancient  kings,  having  the  figure  of  a 
dragon  painted  on  them.    /fog.  Hoved.  sub.  a  an.  II 91. 

DRAGS,  seem  to  be  floating  pieces  of  timber  so  joined 
together,  that  by  swimming  on  the  water  they  may  bear  a 
burden  or  load  of  other  things  down  a  river.  Stat.  6"  H.  6.  c- 15. 

DRAMATIC  LITERARY  PROPERTY  has  at  length 
received  from  the  legislature  the  protection  of  which  it  stood 
so  much  in  need* 


D  R  A 


I)  H  0 


By  3  TV.  4-.  c.  15,  §  1.  fC  the  author  of  any  tragedy,  comedy, 
play,  opera,  farce,  or  any  other  dramatic  piece  or  entertainment, 
composed,  and  not  printed  and  published  by  the  author  thereof 
or  his  assignee,  or  which  hereafter  shall  be  composed,  and  not 
printed  or  published  by  the  author  thereof  or  his  assignee,  or 
the  assignee  of  such  author,  shall  have  as  Ins  own  property  the 
sole  liberty  of  representing,  or  causing  to  be  represented,  at 
any  place  or  places  of  dramatic  entertainment  whatsoever,  in 
any  part  of  the  United  Kingdom  of  Great  Britain  and  Ireland, 
in  the  Isles  of  Man,  Jersey,  and  Guernsey,  or  in  any  part  of 
the  Rritish  dominions,  any  such  prod  net  Ion  as  aforesaid,  not 
printed  and  published  by  the  author  thereof  or  his  assignee, 
and  shall  be  deemed  and  taken  to  be  the  proprietor  thereof  ;  and 
that  the  author  of  any  such  production,  printed  and  published 
within  ten  years  before  the  passing  of  this  act  by  the  author 
thereof  or  his  assignee,  or  which  shall  hereafter  be  so  printed 
and  published,  or  the  assignee  of  such  author,  shall,  from  the 
time  of  passing  this  act,  or  from  the  time  of  such  publication 
respectively,  until  the  end  of  twenty-eight  years  from  the  day 
of  such  first  publication  of  the  same,  and  also,  if  the  author  or 
authors,  or  the  survivor  of  the  authors,  shall  be  living  at  the 
end  of  that  period,  during  the  residue  of  his  natural  life,  have 
as  his  own  property  the  sole  liberty  of  representing,  or  causing 
to  be  represented,  the  same  at  any  such  place  of  dramatic  enter? 
tainment  as  aforesaid,  and  shall  be  deemed  and  taken  to  be  the 
proprietor  thereof:  provided  nevertheless,  that  nothing  in  this 
act  contained  shall  prejudice,  alter,  or  affect  the  right  or  autho- 
rity of  any  person  to  represent  or  cause  to  be  represented,  at 
any  place  or  places  of  dramatic  entertainment  whatsoever,  any 
such  production  as  aforesaid,  in  all  cases  in  which  the  author 
thereof  or  his  assignee  shall,  previously  to  the  passing  of  this 
act,  have  given  his  consent  to  or  authorized  such  representation, 
but  that  such  sole  liberty  of  the  author  or  his  assignee  shall  be 
subject  to  such  right  or  authority." 

By  §  2.  «  if  any  person  shall,  during  the  continuance  of  such 
sole  liberty  as  aforesaid,  contrary  to  the  intent  of  this  act,  or 
right  of  the  author  or  his  assignee,  represent,  or  cause  to  tie 
represented,  without  the  consent  in  writing  of  the  author  or 
Other  proprietor  first  had  and  obtained,  at  any  place  of  dramatic 
entertainment  within  the  limits  aforesaid,  any  such  production 
as  aforesaid,  or  any  part  thereof,  every  such  offender  shall  be 
liable  for  each  and  every  such  representation  to  the  payment  of 
an  amount  not  less, than  forty  shillings,  or  to  the  full  amount 
of  the  benefit  or  advantage  arising  fmni  such  representation, 
or  the  injury  or  loss  sustained  by  the  pi aintifT therefrom,  which- 
ever shall  be  the  greater  damages,  to  the  author  or  other  pro- 
prietor of  such  production  so  represented  contrary  to  the  true 
intent  and  meaning  of  this  act,  to  he  recovered,  together  with 
double  costs  of  suit,  by  such  author  or  other  proprietors,  in  any 
court  having  jurisdiction  in  such  cases  in  that  part  of  the  said 
United  Kingdom  or  of  the  British  dominions  in  which  the 
offence  shall  be  committed ;  and  in  every  such  proceeding 
where  the  sole  liberty  of  such  author  or  his  assignee  as  afore- 
said shall  be  subject  to  such  right  or  authority  as  aforesaid,  it 
shall  be  sufficient  for  the  plaintiff  to  state  that  lie  has  such  sole 
liberty,  without  stating  the  same  to  be  subject  to  such  right  or 
authority,  or  otherwise  mentioning  the  same/' 

§  3.  limits  the  time  for  bringing  any  action  under  the  act  to 
twelve  calendar  months  after  the  commission  of  the  offence. 
See  tit.  Literary  Property. 

DRANA.    A  drain  or  water-course;  sometimes  written 
drecea.  MSS,  antii{. 

DRAPERY,  pannaria.~]  Is  used  as  a  head  in  our  old  statute 
books,  extended  to  the  making  and  manufacturing  of  all  sorts 
of  woollen  clothes.    See  tits.  Clot /iters,  Manufacturers. 
DRAUGHTS.    See  Bills  of  Exchange. 
DRAW-LATCHES,  were  thieves  and  robbers :  Lambert, 
in  his  Eiren,  lib.  1.  cap.  6.  calls  them  thieves,  wasters,  and 
roberdsmen  ;  the  last  two  words  are  grown  out  of  use.  Thcv 
are  mentioned  in  stats,  5  Ed.  3.  c.  I  k  and  7  It  2.  c.  5, 
DRAWN-TITHES.    See  Tithes,  V. 
vol.  i. 


DREDGE  Net  or  Engine,  using  within  the  limits  of 
oyster  fisheries,  for  the  purpose  of  taking  oysters,  or  oyster 
brood,  a  misdemeanor,  punishable  by  fine  and  imprisonment, 
by  7  and  8  G.  4.  c.  29.  §  36. 

DREDGERMEN.  Fishers  for  oysters,  &c*  Stat.  2  G.  2. 
c.  19-    See  tits.  Fish,  Oysters. 

DREJT-DREIT,  or  DROIT-DROIT,  /,„  dnpUeatam.] 
Arc  words  signifying  formerly  a  double  right,  viz.  of  posses- 
sion, and  of  property  or  interest.  Bract .  lib.  4.  cap.  27 : 
Co.  Lit.  266.    See  2  Comm.  199.  and  this  Diet.  tit.  Estate* 

DUE N C H E S,  or  D R E N C ; E S,  drengi. ]  Tenants  in  capita 
Mon.  Angl.  torn.  2.  fol.  5<)8.  And,  according  to  Spelman,  they 
are  such  as  at  the  coming  of  WiRiam,  the  Conqueror,  being  pu  t 
out  of  their  estates,  were  afterwards  restored  thereto,  on  their 
making  it  appear  that  they  were  owners  thereof,  and  neither  in 
auxilio,  or  consilio,  against  him.  Spelm. 

DREXGAGE,  drcngagium.~\  The  tenure  by  which  the 
drenches  or  drenges  held  their  lands.  Trin.  21  Ed.  3  :  Ebor. 
and  Northumberland,  Rot.  lJJI. 

DRIFT  OF  THE  FOREST,  agitatio  animalium  in  Jo- 
resfa.2  A  view  or  examination  of  what  cattle  are  in  the  forest, 
that  it  may  be  known  whether  it  be  surcharged  or  not ;  and 
whose  the  beasts  are,  and  whether  they  are  commonable, 
These  drifts  are  made  at  certain  times  in  the  year  by 
officers  of  the  forest ;  when  all  the  cattle  of  the  forest  are 
driven  into  some  pound  or  place  inclosed,  for  the  purposes 
aforementioned,  and  to  the  end  it  may  be  discovered  whether 
any  cattle  of  strangers  be  there,  which  ought  not  to  common. 
Manm.  par.  2.  c.  15  :  Stat.  32  H.  8.  c.  13  :  4  Inst.  309.  See 
tit.  Forest. 

DRIXKLEAN,  in  some  records  potura  drhtklean.~\  A  con* 
tribution  of  tenants  in  the  time  of  the  Saxons,  towards  a 
potation,  or  ale,  provided  to  entertain  the  lord,  or  his  steward. 

DROFDENN.  Among  the  Saxons  a  grove  or  woody  place, 
where  cattle  were  kept ;  and  the  keeper  of  them  was  called 
drofman.  Uomesday. 

D ROFLAND,  or  DRYFLAND,  Saxon.]  A  tribute  or 
yearly  payment  made  by  some  tenants  to  the  king,  or  their 
landlords,  for  driving  their  cattle  through  a  manor  to  fairs  or 
markets.  Cowel. 

DROIT,  right.']  Is  the  highest  writ  of  all  other  real  writs 
whatsoever,  and  hath  the  greatest  respect,  and  the  most  assured 
and  final  judgment ;  and  therefore  is  called  a  writ  of  right,  and 
in  the  old  books  droit.  Co.  Lit.  158.  There 'are  divers  o£  these 


&c. 
the 


As  to  all  which  several 
t&rifa  of  right,    and  their 
> various  uses,  see  Recto  and 
WfUsj  and  the  several  titles 
to  which  these  writs  belong. 


writs  used  in  our  Jaw,  as — 
Droit  de  Advowson. 
Droit  de  Dower. 
Droit  dk  Garde* 
Droit  Patent. 
Droit  Rationabili  parte 
Droit  sur  Disclaimer. 

Droit  de  Entrie,  right  of  entry,  is  when  one  seised  of 
land  in  fee  is  thereof  disseised,  he  hath  right  to  enter  into  the 
land,  and  may  do  so  when  he  will,  or  have  a  writ  of  right 
against  the  disseisor.    Terms  de  la  Ley.   See  Entry. 

By  3  and  4  IV.  4.  §  2i>.  no  writ  of  right,  or  real  or  mixed 
action  (except  a  writ  of  right  of  dower,  or  writ  of  dower  unde 
nihil  habet,  a  quare  impedit,  or  an  ejectment),  and  no  plaint  in 
the  nature  of  any  such  writ  or  action  (except  a  plaint  for  free- 
bench  or  dower),  shall  be  brought  after  the  31st  December, 
1834;  which  time,  by  §  37.  is  prolonged  till  the  1st  June, 
1 835,  in  cases  where  persons  not  having  a  right  of  entry  are 
entitled  to  maintain  any  such  writ  or  action  in  respect  of  any  land- 
Provided  (§  3H)  that  when  any  person,  whose  right  of  entry 
to  any  land,  shall  have  been  taken  away  by  any  descent  cast, 
discontinuance,  or  warranty,  might  maintain  any  such  writ  or 
action,  such  writ  or  action  may  be  brought  after  the  1st  June, 
1833,  but  only  within  the  period  during  which,  by  virtue  of 
the  provisions  of  this  act,  an  entry  might  have  been  made 
upon  the  same  land  by  the  person  bringing  such  writ  or  action 
if  his  right  of  entrv  had  not  been  so  taken  away. 
3  F 


DUG 


D  U  K 


DROMOES,  D  ROM  OS,  DROMUNDA.  Ships  of  great 
burden,  men-of-war.  Waking.  Anno  1292  :  Mat.  Paris,  sub. 
ami.  1191. 

DROVERS.  Those  that  buy  cattle  in  one  place  to  sell  in 
another.  Wille^  590.  By  5  Eliz.  c.  12.  they  are  to  be  married 
men  and  householders,  and  to  be  licensed,  but  that  part  of 
the  statute  directing  them  to  be  married  and  householders  is 
totally  disregarded.  They  are  now  subject  to  the  bankrupt 
laws,  not  being  excepted  in  the  6  G.  4.  c.  16.  See  further  tit. 
Cattle. 

DRUGGERIA.    A  place  of  drugs,  or  drugster  s  shop. 
DRUNKENNESS,  is  an  offence  for  which  a  man  may 
be  punished  in  the  Ecclesiastical  Court,  as  well  as  by  justices 
of  peace,  by  statute. 

By  stats.  4  Jac.  1.  c.  5:  21  Jac.  1.  c.  7.  any  person  convicted 
of  drunkenness  before  a  justice,  on  view,  confession,  or  oath  of 
one  witness,  shall  forfeit  five  shillings  for  the  first  offence,  to 
be  levied  by  distress  and  sale  of  his  goods ;  and,  for  want  of  a 
distress,  shall  sit  in  the  stocks  six  hours ;  and  for  the  second 
offence  be  bound  with  two  sureties  in  ten  pounds  each  to  be  of 
good  behaviour. 

Tippling  is  a  species  of  drunkenness.  By  stat,  1  Jac.  1.  c.  9* 
§  2,  3:  7  ^Jac.  1.  c.  10 :  21  Jac.  1.  c.  7.  §  4  :  1  Car.  1.  c.  4,  if 
any  innkeeper,  victualler,  or  alehouse-keeper,  shall  suffer  any 
person  (except  persons  invited  by  travellers,  labouring- people  at 
their  dinner  hour,  or  workmen  following  their  employment  in 
any  city,  &c,  and  lodging  at  any  inn)  to  continue  drinking  or 
tippling  in  his  house,  he  shall  forfeit  \0s.  to  the  poor,  to  be 
recovered  by  distress,  &c,  or  be  committed  till  payment ;  and 
be  disabled  to  keep  an  alehouse  for  three  years. 

By  stats.  1  Jac.  L  c.  5.  §  4:  1  Jac.  I.e.  9-  Jac.  \.  c.  7: 
1  Car.  1.  c.  4.  the  persons  tippling  shall  forfeit  3s.  4>d.}  or  be 
set  in  the  stocks  for  four  hours. 

He  who  is  guilty  of  any  crime,  through  his  own  voluntary 
drunkenness,  shall  be  punished  for  it  as  if  he  had  been  sober. 
Co.  Lit.  247  :  1  Hank.  P.  C.  2  Cuke  Hep.  ,)?:>.  It  has  been 
held  that  drunkenness  is  a  sufficient  cause  to  remove  a  magis- 
trate :  and  the  prosecution  for  this  offence,  by  stat.  4  Jac.  1. 
c.  5.  was  to  be,  and  still  may  be,  before  justices  of  peace  in 
their  sessions,  by  way  cf  indictment,  &e. 

Equity  will  not  in  general  relieve  against  a  bond,  &c.  given 
by  a  man  when  drunk,  unless  the  drunkenness  is  occasioned 
through  the  management  or  contrivance  of  him  to  whom  it 
is  given.  3  P.  Wil.  130.  in  n.:  1  Just.  24?:  Plowd.  19: 
18  Ves.  12:  1  Ves.  Bea.  30.  But  Lord  Ellcnborough  held 
mere  intoxication  good  evidence  on  a  plea  of  non  est  factum  to 
a  bond.  3  Camp.  34.  And  sec  1  BUgh,  1 60 :  and  observa- 
tions of  Sir  William  Grant,  18  Ves.  10.  And  this  is  accord- 
ing to  the  Scotch  law.  3  Camp.  35.  And  sec  this  Diet.  tits. 
Bond,  F randy  Chancery. 

DRY  EXCHANGE,  cambium  sicctnn.']  A  term  invented 
in  former  times  for  the  disguising  and  covering  of  usury  ;  in 
which  something  was  pretended  to  pass  on  both  sides,  whereas 
in  truth  nothing  passed  but  on  one  side,  in  which  respect  it 
was  called  dry."  Stat.  3  II.  7-c  5.    See  Cotvel. 

DRY  MULTURES.  Quantities  of  corn  paid  to  a  mill, 
whether  the  payers  grind  or  not.    Scotch  Diet. 

DRY  RENT.  A  rent  reserved  without  clause  of  distress. 
See  Bent -Seek. 

DUCES  TECUM,  bring  with  thee.']  Is  a  writ  command- 
ing a  person  to  appear  at  a  certain  day  in  the  Court  of  Chan- 
eery,  and  to  bring  with  him  some  writings,  evidences,  or  other 
things,  which  the  court  would  view.  Reg.  Orig.  Subpoenas 
duces  tecum  are  also  often  sued  out  at  common  law,  to  compel 
witnesses  to  produce,  on  trials  at  Nisi  Prius,  deeds,  bonds, 
bills,  notes,  books,  or  memorandums,  &e.,  which  are  in  their 
custody  or  power,  and  relate  to  the  issue  in  question.  But 
if  they  are  in  the  possession  or  power  of  the  adverse  party  or 
his  attorney,  it  is  sufficient  to  give  a  notice  to  produce*  A 
court  will  compel  a  party  to  produce  the  documents  required, 
unless  their  production  will  expose  him  to  a  criminal  prosecu- 


tion, or  to  some  kind  of  forfeiture.  2  Taunt.  115.  If  not  pro- 
duced parol  evidence  may  be  given  of  the  contents.  See  tits. 
Evidence,  Trial. 

Duces  tecum  licet  languidus,  A  writ  directed  to  the 
sheriff4,  upon  a  return  that  he  cannot  bring  his  prisoner  without 
danger  of  death,  he  being  adeo  languidus;  then  the  court 
grants  a  habeas  corpus  in  the  nature  of  a  duces  tecum  licet  lan- 
guidus. Book  Enlr.  But  this  is  now  out  of  use :  and  where 
the  person's  life  would  be  endangered  by  removalj  the  law  will 
not  admit  it  to  be  done. 

DUCHY-COURT  OF  LANCASTER.  See  tits.  Chan- 
cellor of  the  Duchy  of  Lancaster,  Counties-Palatine. 

D  U C  K I N  G-STQ0JL    See  Castigaion/. 

DUEL,  duelhtm.~\  In  our  ancient  law  is  a  fight  between 
persons  in  a  doubtful  case  for  the  trial  of  the  truth.  Fleta. 
See  tit.  Battel.  But  this  kind  of  duel  is  disused;  and  what  is 
now  called  a  duel  is  a  fight  between  two  persons  upon  some 
quarrel  precedent ;  wherein  if  either  be  killed  the  other  principal 
and  the  seconds  are  guilty  of  murder,  and  whether  the  seconds 
fight  or  not.    II.  P.  C.  47.  51. 

If  two  persons  quarrel  over-night,  and  appoint  to  fight  the 
next  day;  or  quarrel  in  the  morning,  and  agree  to  tight  in 
the  afternoon ;  or  such  a  considerable  time  after,  by  which  it 
may  be  presumed  the  blood  was  cooled ;  and  then  they  meet 
and  fight  a  duel,  and  one  kill  the  other,  it  is  murder.  3  hut.  52: 
H.  P.  C.  48  :  Kel.  5(>.  And  whenever  it  appear  that  he  who 
kills  another  in  a  duel,  or  fighting  on  a  sudden  quarrel,  was 
master  of  his  temper  at  the  time,  he  is  guilty  of  murder ;  as  if, 
after  the  quarrel,  he  fall  into  another  discourse,  and  talk 
calmly  thereon;  or  allege  that  the  place  where  the  quarrel 
happens  is  not  convenient  for  fighting  ;  or  that  his  shoes  are 
too  high  if  he  should  fight  at  present,  &c>  KeL  56*: 
1  Lev.  180. 

If  one  challenge  another,  who  refuses  to  meet  him,  but  tells 
him  that  he  shall  go  the  next  day  to  such  a  place  about  busi- 
ness, and  then  the  challenger  meets  him  on  the  road,  and 
assaults  the  other  ;  if  the  other  in  this  case  kill  hun,  it  will  be 
only  manslaughter  ;  for  there  is  no  acceptance  of  the  challenge! 
or  agreement  to  fight :  and  if  the  person  challenged  refuseth 
to  meet  the  challenger,  but  tells  him  that  he  wears  a  sword, 
and  is  always  ready  to  defend  himself,  if  then  the  challenger 
attack  him/and  is  killed  by  the  other,  it  is  neither  murder  nor 
manslaughter,  if  necessary  in  his  own  defence.    Kel.  5(5. 

If  one  kill  another  in  a  deliberate  duel,  under  provocation 
of  charges  against  his  character  and  conduct,  however  grievous, 
it  is  murder  in  him  and  Jiis  second  :  and  therefore  the  bare 
incitement  to  fight,  though  under  such  provocation,  is  in  itself 
a  very  high  misdemeanor,  though  no  consequence  ensue  thereon 
against  the  peace.    3  East's  Rep.  581. 

An  endeavour  to  provoke  another  to  commit  the  misde- 
meanor of  sending  a  challenge  to  fight,  is  itself  an  inditt- 
able  misdemeanor,  particularly  where  such  provocation  is 
given  by  a  writing,  containing  libellous  matter,  and  alleged 
to  have  been  done  with  intent  to  do  the  party  bodily  harm, 
and  to  break  the  king's  peace  :  the  sending  such  writing  being 
an  act  done  towards  procuring  the  commission  of  the  misde- 
meanor meant  to  be  accomplished.    6  East's  Rep.  46*4. 

See  further,  tits.  Murder,  Challenge  to  Fight. 

DUES,  ecclesiastical,  non-payment  of.  Various  dues  to  the 
clergy  are  cognizable  in  the  Spiritual  Court ;  which  makes 
decrees  for  their  actual  payment.  Offerings,  oblations,  and m- 
vent  ions,  not  exceeding  the  value  of  may,  by  stat.  7  aw* 
W.  3.  c.  6.  be  recovered  in  a  summary  way  before  tw\)  justices 
of  peace. 

DUKE,  Lat  dm,  Fn  due.  a  ducendo.]  Signified  among 
the  ancient  Romans  ductorem  exercitus,  such  as  led  their 
armies  ;  since  which  they  were  called  duces,  and  were  governors 
of  provinces,  &c.  In  some  nations  the  sovereigns  of  the  country 
are  called  by  this  name  ;  as  the  Duke  of  Savoy,  &c.  In  hng- 
land  the  title  of  duke  is  the  next  dignity  to  the  Prince  0 
Wales:  and  the  first  duke  we  had  in  England  was  fcdwaru 
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the  Black  Prince,  so  famed  in  our  English  histories  for  heroic 
actions,  who  was  created  Duke  of  Cornwall,  in  the  1 1  th  year 
of  King  Edward  III.  A.  D.  1337-  After  which  there  were 
more  made  in  such  manner  as  that  their  titles  descended  to 
their  posterity.  They  are  created  with  solemnity,  per  cinciuram 
gladii,  cappce  el  circuit  aurci,  in  capite  impositionem.  Cambd. 
Brit,  p.  1 6(>.    See  tit.  Peer. 

DUM  FLIT  INFRA  iETATEM,  while  he  was  within 
flg£»]  A  writ  wherehy  one  who  had  made  a  feoffment  of  his 
lands  while  an  infant,  when  he  came  of  full  age,  might  recover 
those  lands  and  tenements  which  were  so  aliened  ;  and,  within 
age,  he  might  enter  into  the  land,  and  take  it  back  again,  and 
by  his  entry  he  should  he  remitted  to  his  ancestor's  right. 
Nat.  Br.  426.  And  after  the  death  of  the  infant  his  heir  might 
have  had  this  writ*  F.  N.  B.  I£2.  G.  1 :  Co.  Lit.  247,  b.  If 
the  husband  and  wife  alien  the  wife's  land  during  the  nonage 
of  both  of  them,  the  wife,  at  her  full  age,  after  the  death  of 
the  husband,  shall  have  a  writ  of  dum  fuii  infra  mtatem. 
M.  14  Ed.  3.  By  this  writ  to  the  sheriff  he  shall  command 
A,,  that  he  render  to  B.,  who  is  of  full  age,  two  messuages  and 
lands,  &c,  which  B.  demised  to  him  while  he  was  within  age,  as 
he  saith,  or  into  which  the  said  A.  hath  not  entered  but  by 
C,  to  whom  the  said  B.  the  same  demised;  and  unless,  &c. 
F.  N.  B.  477-    See  tit.  Infant. 

DUM  FUIT  IN  PRISONA}7^c//c^^^mo^.]  Is 
a  writ  of  entry  that  lay  to  restore  a  man  to  his  lands  who  had 
aliened  them  under  duress  of  imprisonment,    2  Inst.  482. 

DUM  NON  FUIT  COMPOS  MENTIS,  while  he  was 
not  of  sound  mind.~\  Is  a  writ  that  lay  where  a  man,  not  of 
sound  memory,  aliened  any  lands  or  tenements,  against  the 
alienee*  And  he  shall  allege  that  he  was  not  of  sane  memory, 
but,  being  visited  by  infirmity,  lost  his  discretion  for  a  time,  so 
as  not  to  be  capable  of  making  a  grant,  &c.  New  Nat.  Brit. 
449.    See  F.  N.  B.  202  ;  and  tits.  Disability,  Lunatic, 

The  above  writs  arc  among  those  which,  by  the  3  and  4  IV.  4. 
c.  27*  §  30".  are  to  be  abolished  after  the  1st  June,  1834. 

DUN,  down,  which  termination  is  now  varied  into  don.  It 
signifies  a  mountain  or  high  open  place ;  so  that  the  names  of 
those  towns  which  end  in  dun3  or  don,  as  Ashdon,  &c,  were 
either  built  on  hills,  or  near  them  in  open  places.  Donies-dat/. 

DUN  SETTS.    Those  who  dwell  on  hills  or  mountains. 

DUiVUM,  DUNA,  dunnarium.   A  down  or  hill.  Chart.  MSS. 

DUODENA.    A  jury  of  twelve  men.    IVahing.  256". 

DUO! )  K  N  A  A 1 A  N  U .  T  we  1  v  e  w  i  t  n  esses  to  p  u  rge  a  cri- 
mina!  of  an  offence.  Stic  tits,  J  urate  Duodecimo*  Mann;  Wager 
of  Law. 

DUPLEX  QUERELA.  A  process  ecclesiastical.  See 
tits.  Don  hie  Quarrel,  Qua  re  Imped  it. 

DUPLICATE,  is  used  for  the  second  letters-patent,  granted 
by  the  lord  chancellor,  in  a  case  wherein  he  had  before  done 
the  same,  which  were  therefore  thought  void,  Cronip.  Jurisd, 
fol.  215.  But  it  is  more  commonly  a  copy  or  transcript  of 
any  deed  or  writing,  account,  &c.  or  a  second  letter,  written 
and  sent  to  the  same  party  and  purpose  as  a  former,  or  a  copy 
of  iRspjitches.  fur  fear  of  a  miscarriage  of  the  first,  or  for  other 
reasons.  See  slat.  4  Car.  2.  c.  10.  See  also  tits.  Insolvent, 
Pawnbrokers. 

DUPLICITY,   in    pleading.     See   tits.    Double  Plea, 
Pleading. 

DURANTE  ABSENTIA,  during  absence.']  An  adminis- 
tration granted  when  the  executor  is  out  of  the  realm,  to  con- 
tinue in  force  until  his  return.    See  this  Diet.  tit.  Executor. 

DURANTE  MI  NO  RE  /ETATE,  during  minority  An 
administration  granted  during  the  minority  of  an  infant  exe- 
cutor, or  infant  next  of  kin.    See  tits.  Executor,  Infant. 

BURDEN.    A  thicket  of  wood  in  a  valley.  Cowel. 

DURESS,  durilies,  constraint. ~\  Whatever  is  dime  by  a  man 
to  save  either  life  or  limb  is  looked  upon  as  done  by  the  high- 
est necessity  and  compulsion.  Therefore,  if  a  man,  through 
fear  of  death  or  mayhem,  is  prevailed  upon  to  execute  a  deed, 
or  do  any  other  legal  act,  these,  though  accompanied  with  all 


other  requisite  solemnities,  may  be  afterwards  avoided,  if  forced 
upon  him  by  a  well-grounded  apprehension  of  losing  his  life, 
or  even  his  limbs,  in  case  of  non-compliance.  2  Inst.  483, 
And  the  same  is  also  a  sufficient  excuse  for  the  commission  of 
many  misdemeanors.  The  constraint  a  man  is  under  in  these 
circumstances  is  called  in  law  duress ;  of  which  there  are  two 
sorts,  duress  of  imprisonment,  where  a  man  actually  loses  his 
liberty;  and  duress  per  minas  (by  threats),  where  the  hard- 
ship is  only  threatened  and  impending. 

If  a  man  is  under  duress  of  imprisonment  or  illegal  restraint 
of  liberty ,  until  he  seals  a  bund  or  the  like,  he  may  allege  this 
duress,  and  avoid  the  extorted  bund.    But  if  a  man  be  lawfully 
imprisoned,  and  either  to  procure  his  discharge,  or  on  any  other 
lair  account,  seals  a  bond  or  deed,  this  is  not  by  duress  of  im- 
prisonment, and  he  is  not  at  liberty  to  avoid  it.    2  Inst.  482, 
Duress  per  minas,  is  either  for  fear  of  loss  of  life,  or  else  for 
fear  of  mayhem  or  loss  of  limb.    And  this  fear  must  be  upon 
sufficient  reason  :  non  sitspicio  cujuslibet  vani  et  metictdosi  homU 
?iis,  sed  talis  qui  possii  cadere  in  virum  consiantem.    Bract.  L  2. 
c.  5.    A  fear  of  battery  (or  being  beaten)  though  never  so 
well  grounded,  is  no  duress ;  neither  is  the  fear  of  having  one's 
house  burned,  or  one  s  goods  taken  away  and  destroyed ; 
because  in  these  cases,  should  the  threat  he  performed,  a  man 
may  have  satisfaction,  by  recovering  equivalent  damages  ;  but 
no  suitable  atonement  can  be  made  for  the  loss  of  life  or  limb. 
2  Inst.  483.    See  1  Comm.  1 S 1  — 6. 
I     As  to  criminal  cases. — In  time  of  war  or  rebellion  a  man 
may  be  justified  in  doing  many  treasonable  acts  by  compulsion 
|  of  the  enemy  or  rebels,  which  would  admit  of  no  excuse  in 
time  of  peace.    1  Hal  P.  C.  50.    This,  however,  seems  only, 
or  at  least  principally,  to  hold  as  to  positive  crimes,  so  created 
!  by  the  laws  of  society,  and  which,  therefore,  society  may 
,  excuse,  but  not  as  to  natural  offences  so  declared  by  the  laws 
1  of  God.    Therefore,  though  a  man  may  be  violently  assaulted, 
and  hath  no  other  possible  means  of  escaping  death  but  by 
I  killing  an  innocent  person,  this  fear  and  force  shall  not  acquit 
him  of  murder,  for  he  ought  rather  to  die  himself  than  escape 
I  by  such  means.    1  Hal.  P.  C.  51.    But  in  such  a  case  he  is 
permitted  to  kill  the  assailant ;  for  there  the  law  of  nature  and 
self-defence  have  made  him  his  own  protector.    4  Comm.  30. 
See  this  Diet.  tits.  Baron  and  Feme,  Felony ;  Murder,  eye. 

By  the  acts  37  G.  3.  c.  123  :  50  G.  3.  c.  102 :  and  52  G.  3. 
c.  104.  persons  compelled  to  take  unlawful  oaths  are  declared 
not  to  be  justified  or  excused,  unless  they  declare  the  same 
(within  fourteen  days  in  England,  and  ten  in  Ireland)  to  some 
justice  of  the  peace.    See  Oaths,  unlawful. 

Further  as  to  civil  coses. — It  has  been  adjudged,  that  if  a 
man  make  a  deed  by  duress  done  to  him,  by  taking  of  his 
cattle,  though  there  be  no  duress  to  his  person,  yet  this  shall 
avoid  the  deed.  2  Danv.  Abr.  686,  If  a  person  threaten 
another  to  make  a  deed  to  a  third  person,  it  is  by  duress,  and 
void,  as  if  such  third  person  had  made  the  threatening.  2  Inst* 
482  :  3  Inst.  Q2  :  4  Inst.  97-  And  where  a  man  is  imprisoned 
until  he  makes  a  bond  at  another  place ;  if  afterwards  he  doth 
it  when  at  large,  the  bond  is  by  duress,  and  void. 

If  a  person  be  arrested  upon  an  action  at  the  suit  of  another, 
and  the  cause  of  action  is  not  good,  if  he  make  a  bond  to  a 
stranger,  it  is  not  duress,  though  if  he  make  it  to  the  plaintiff 
it  is;  and,  being  sued  upon  the  bond,  he  may  plead  it  was  made 
by  duress,  and  so  avoid  it ;  also  the  party  shall  have  an  action 
for  the  false  imprisonment  itself.    1  Rep.  Perk.  §  If): 

Cromp.  Jur.  2[)6 :  1  LU.  Abr.  494.  If  the  arrest  is  under 
colour  of  legal  process,  the  action  must  be  a  special  action  on 
the  case,  not  an  action  of  trespass  vi  et  armis. 

Il  (>ne  imprisoned  make  an  obligation  by  duress,  and  after  he 
is  at  large  takes  a  defeasance  upon  it,  this  will  estop  him  to  say 
it  was  made  per  duress.  And  where  A,  and  B.,  by" duress  to 
B.,  seal  a  bond  or  deed,  it  may  be  good  as  to  A.,  that  was  never 
threatened.  3  H.l6:  Bro.  1?  !  Mich.  7  Jac.  1.  See  43  Ed.  3. 
c.  13:  2  Dane.  6S6. 

A  man  shall  not  avoid  a  deed  hv  duress  of  a  stranger ;  for  it 
3  f2 
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hath  been  held  that  none  shall  avoid  his  own  bond  for  the 
imprisonment  or  danger  of  any  other  than  of  himself  only* 
Cro.  Jac.  187 .  Yet  a  son  shall  avoid  his  deed  by  duress  of  the 
father,  and  the  husband  shall  avoid  a  deed  made  by  duress  of 
the  wife ;  though  a  servant  shall  not  avoid  a  deed  made  by 
duress  of  his  master,  or  the  master  the  deed  sealed  by  duress 
of  his  servant.  2  Danv.  686.  If  a  man  is  taken  by  virtue  of 
a  process  issuing  out  of  a  court  that  hath  not  power  to  grant 
it,  or  in  custody  on  a  false  charge  of  felony,  Sic.  and  for  his 
enlargement  and  discharge  gives  bond,  &e.  this  may  be  avoided, 
as  taken  by  duress.    Cro.  El.  6if>:  4  Inst.  97  :  Alien,  [)2. 

A  statute  merchant  may  be  avoided  by  audita  querela, 
because  it  was  made  by  duress  or  imprisonment.  A  will  shall 
be  avoided  by  duress  or  menace  of  imprisonment.  A  feoff- 
ment made  by  duress  is  voidable,  but  not  void,  lint  m>  aver- 
ment shall  be  taken  against  a  deed  enrolled,  that  it  was  made 
by  duress,  1  Rol.  Abr.  &62 :  2  Da  ft  v.  685.  A  marriage  had 
by  duress  is  voidable  :  and  by  stat.  31  //.  6.  c.  Q.  obligations, 
statutes,  &t\,  obtained  of  women  by  force,  to  marry  the  persons 
to  whom  made,  or  otherwise,  unless  for  a  just  debt,  are  declared 
void.  If  a  person  executes  a  deed  by  duress,  he  cannot  plead 
non  est  factum,  because  it  is  his  deed,  though  he  may  avoid  it 
by  special  pleading,  and  judgment  si  actio,  &c.  5  Hep.  HiU 
But  see  Mr*  F  raw's  note  to  this  place,  in  his  edition  of  the 
Reports,  Records  may  not  regularly  be  said  to  be  made  by 
duress,  and  therefore  shall  not  be  avoided  by  this  plea  or 
pretence*    2  Shep.  Abr.  319- 

In  an  action  by  the  indorsee  against  the  drawer  of  a  bill,  if 
it  appear  that  the  defendant  drew  the  bill  without  considera- 
tion, and  under  duress,  it  is  incumbent  on  the  plaintiff' to  show 
that  he  gave  value  for  it,  although  it  was  indorsed  to  him 
before  it  became  due.  Duncan  v.  Scott,  1  Camp.  100.  See 
further,  this  Diet  tits.  Fraud,  Fine,  Sic 

DURHAM.  The  bishopric  of  Durham  was  dissolved, 
and  the  king  to  have  all  the  lands,  Sic.  by  a  stat.  7  Ed.  6.  not 
printed.  But  this  act  was  afterwards  repealed  by  stat.  1  Man/, 
st.  3.  c.  3.  and  the  bishopric  newly  erected,  with  all  jurisdic- 
tion ecclesiastical  and  temporal,  annexed  to  the  county-palatine. 
The  justices  of  the  county-palatine  of  Durham  might  levy  fines 
of  lands  in  the  county:  and  writs  upon  proclamation,  &c.,  were 
to  be  directed  to  the  bishop.  Stats.  5  Eliz.  c.27:  31  Elk.  c.  2. 
Writs  to  elect  members  of  parliament  in  the  county-palatine  of 
Durham  shall  go  to  the  bishop  or  his  chancellor,  and  be 
returned  by  the  sheriff,  Sic.  Stat.  25  Car.  2,  c*  [h  See  f  ur- 
ther, tit.  Counties-Palatine.  As  to  the  courts  of  which 
three  counties,  and  the  royal  franchise  of  Ely,  we  may  here 
insert  what  was  there  omitted.  They  are  a  species  of  private 
courts  of  a  limited  local  jurisdiction,  and  having  at  the  same 
time  an  exclusive  cognizance  of  pleas  in  matters  both  ni* 
law  and  equity.  4  Inst.  213.  8:  Finch.  R.  452.  In  all 
these,  as  in  the  principality  of  Wales,  the  king's  ordinary 
writs  issuing  under  the  great  seal  out  of  Chancery  do  not 
run;  that  is,  they  are  of  no  force.  For  as,  originally,  all 
jura  regalia  were  granted  to  the  lords  of  these  counties- 
palatine,  they  had  of  course  the  sole  administration  of  jus- 
tice by  their  own  judges,  appointed  by  themselves,  and  not 
by  the  crown.  It  would  therefore  be  incongruous  for  the 
king  to  send  his  writ  to  direct  the  judge  of  another's  court  in 
what  manner  to  administer  justice  between  the  suitors.  But 
when  the  privileges  of  these  counties-palatine  were  abridged 
by  stat.  27  //.  8.  c.  24-.  it  was  also  enacted.,  that  all  writs  and 
process  should  be  made  in  the  king's  name,  but  should  be  tested 
or  witnessed  in  the  name  of  the  owner  of  the  franchise. 
Wherefore  all  writs  whereon  actions  are  founded,  and  which 
have  current  authority  here,  must  be  under  the  seal  of  their 
respective  franchises;  the  two  former  of  which,  Chester  and 
Lancaster,  are  now  united  to  the  crown,  and  the  two  latter, 
Durham  and  Ely,  under  the  government  of  their  several 
bishops.  And  the  judges  of  assise  who  sit  therein  sit  by  virtue 
of  a  special  commission  from  the  owners  of  the  several  fran- 
chises, and  under  the  seal  thereof,  and  not  by  the  usual  com- 
missions under  the  great  seal  of  England*    3  Comm.  7S. 


A  bail-bond  given  to  the  sheriff  of  Durham,  under  a  writ 
issued  immediately  from  the  Court  of  K.  B.  to  him,  is  not  void 
though  the  court-palatine  might  have  interposed  and  claimed 

the  privilege.    6  Term  Rep.  71, 

Where  goods  were  seized  on  a  pone  per  vadios  out  of  the 
Court  of  Durham,  the  case  was  held  not  within  the  8  Anne 
c.  14 ;  and  therefore  the  sheriff  was  not  bound  to  pay  the  land- 
lord half  a  years  rent  then  due  before  he  removed  the  goods 
6  Bam.  $  Cres.  46*7.  ' 

But  by  an  act  passed  in  the  1 1  G.  4.  and  I  W.  4,  c.  1L  the 
provisions  of  the  8  Anne,  c.  14.  are  extended  to  cases  of  goods 
attached  by  virtue  of  any  writ  of  pone  per  vadios,  or  of  any 
writ  of  extract  thereon,  issued  out  of  the  Court  of  Durham. 

Durham,  City  of,  is  now  the  seat  of  a  university,  founded 
by  the  dean  and  chapter,  who,  by  an  act  of  the  2  and  3  JK  4, 
obtained  leave  to  appropriate  a  part  of  the  property  of  their 
church  for  its  institution  and  support. 

DU RS LEY.  Signifies  blows  without  wounding  or  blood- 
shed, vulgo  dry  blows.  Blount. 

DUST  Y- F GOT.    See  Court  of  Piepowder. 

DUTIES  of  persons.  Allegiance  is  the  duty  of  the  people, 
protection  the  duty  of  the  magistrate  ;  yet  they  are  reciprocally 
the  rights,  as  well  as  duties  of  each  other.  Allegiance  is  the 
right  of  the  magistrate,  and  protection  the  riglit  of  the  people. 
I  Comm.  123. 

DUTY.  Any  thing  that  is  known  to  be  due  by  law,  and 
thereby  recoverable,  is  a  duty  before  it  is  recovered,  because  the 
party  interested  in  the  same  hath  power  to  recover  it.  I  Lil  495, 

DWELLING-HOUSK.  A  man  may  assemble  people 
together  lawfully  (at  least  if  they  do  not  exceed  eleven)  with* 
out  danger  of  raising  a  riot,  rout,  or  unlawful  assembly,  in 
order  to  protect  and  defend  his  house,  which  he  is  not  per- 
mitted to  do  in  any  other  case.  1  Hal.  P.  C.  547  *  4  Comm.  224. 

By  7  and  8  G.  4.  c.  29-  §  U.  12.  burglary;  housebreaking 
and  stealing  to  any  amount ;  stealing  in  a  dwelling-house,  any 
person  being  put  in  fear  ;  or  stealing  therein  to  the  value  of  5/, 
are  capital  felonies. 

By  7  and  8  G.  4.  c.  30,  §  2.  8.  setting  fire  to,  or  riotously 
demolishing,  or  begining  to  demolish,  any  dwelling-house  are 
the  like. 

By  2  and  3  W.  4.  the  punishment  of  death  for  stealing  U) 
the  value  of  5l.  in  a  dwelling-house  is  abolished,  and  trans- 
portation for  life  substituted. 

See  tits.  Burglar y,  Damages,  Hundred,  Riot. 

0 WINED.  Consumed;  from  whence  comes  the  word 
d n  indie. 

DYEING.  Persons  stealing  any  cultivated  root  or  plant 
used  for  dying,  growing  in  any  land  not  being  a  garden, 
orchard,  or  nursery  ground,  arc  punishable  summarily  by  one 
magistrate,  by  7  and  8  G.  4.  c.  2[).  §  43.    See  tit.  Gardens. 

DYERS,  By  stat.  3  and  4  Ed.  6«  c.  2.  no  dyer  may  dye 
any  cloth  with  orchei,  or  with  Brazil,  to  make  a  false  colour  in 
cloth,  wool,  &c,  on  pain  of  20s.  By  stat.  23  Eliz.  c.  9-  dyers 
are  to  fix  a  seal  of  lead  to  cloths,  with  the  letter  M.  to  show 
that  they  arc  well  mathered,  &c,  or  forfeit  Ss.  4rf.  per  yard* 
By  stat.  23  G.  3.  c.  15,  several  penalties  are  inflicted  on  dyers 
who  dye  any  cloths  deceitfully,  and  not  throughout  with  woad, 
indico,  and  mather ;  dying  blue  with  logwood  to  forfeit  20/, 
Dyers  in  London  are  subject  to  the  inspection  of  the  Dyers 
Company,  who  may  appoint  searchers  ;  and  out  of  their  limits 
justices  of  the  peace  in  sessions  to  appoint  them:  opposing  the 
searchers  incurs  10/.  penalty.  See  this  Diet.  tits.  Labourers, 
L ten ,  Ma n  u f a ct urers. 

DYKE-REED,  rather  DYKE-REVE.  An  officer  that 
hath  the  care  and  oversight  of  the  dykes  and  drains  in  fenny 
countries ;  as  of  Deeping  fens,  Sec.  mentioned  in  stat.  lo'  and  17 
Car,  2.  c.  11. 

DYRGE,  or  DIRGE,  A  mournful  song  over  the  dead, 
from  the  Teutonic  dyrke,  taudarc,  to  praise  and  extol;  whence 
it  is  a  laudatory  song.  CoweL 

DYRENUM.  A  ditty  or  song.  Venire  cum  toto  ac  pteno 
dyrcno;  to  sing  harvest  home.    Paroch.  Antiq.  320. 
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EaLD I \G,    See  Adding. 

E ALDERMAN,  or  eatdorman.~]  Among  the  Saxons  was 
as  much  as  earl  with  the  Danes.  Camh.  Brit.  107-  Also  an 
elder ,  senator,  &c.  E aldermen,  or  aldermen,  are  now  those 
that  are  associated  to  the  mayor  or  chief  officer  in  the  common 
council  of  a  city  or  borough-town,  Stat.  24  8.  c-  13.  See 
tits.  Aldermen:  Squire's  Aug.  Sax.  Gov*  107-  220.  n, 
257.  n. :  and  Lord  Lytt.  Hist.  II.  2.  v.  215, 

EALE 111 .  S,  from  the  Sax.  eale,  cervisia,  and  /rws,  (fcwutf.J 
An  alehouse.  In  the  laws  of  King  Alfred  we  often  find  this  word. 

EARLHORDA.  The  privilege  of  asking  and  selling  ale 
and  beer.  It  is  mentioned  in  a  charter  of  King  Hen.  II.  to 
the  abbot  of  Glastonbury. 

EARL,  Sax.  eorle,  Lat.  comesr\  This  it  is  said  was  a 
great  title  among  the  Saxons,  and  is  the  most  ancient  of  the 
English  peerage,  there  being  no  title  of  honour  used  by  our 
present  nobility  that  was  likewise  in  use  by  the  Saxons,  c xi ...  j >t 
this  of  earl,  which  was  usually  applied  to  the  first  in  the  royal 
line.  Verstegan  deriveth  this  word  from  the  Dutch  ear,  i.  e* 
honour,  and  ethel,  which  signifies  noble.  But  whence  soever  it 
is  derived,  the  title  earl  was  at  length  given  to  those  who  were 
associates  to  the  king  in  his  council  and  martial  actions ;  and 
the  method  of  investiture  into  that  dignity  was  per  cinch/ram 
%tadii,  without  any  formal  charter  of  creation,  Dugdale's 
Warwicksh.  302.  William  the  First,  called  the  Conqueror, 
gave  this  dignity  in  fee  to  his  nobles,  annexing  it  to  this  or  that 
county  or  province,  and  allotting  them  for  the  maintenance  of 
it  a  certain  portion  of  money  arising  from  the  prince's  profits, 
for  the  pleadings  and  forfeitures  of  the  provinces.  Camd. 
And  formerly  one  carl  had  divers  shires  under  his  government, 
and  had  lieutenants  under  him  in  every  shire,  such  as  arc  now 
sheriff's,  as  appears  by  divers  of  our  old  statutes.    Cow  el. 

But  about  the  reign  of  King  John,  and  ever  since,  our  kings 
have  made  earls  of  counties,  &e.  by  charter,  giving  them  no 
authority  over  the  county,  nor  any  pari  of  the  profits  arising 
out  of  it,  only  sometimes  they  have  had  an  annual  fee  out  of 
the  Exchequer,  &c.  An  earl,  comes,  was  heretofore  correlative 
with  comitates;  and  anciently  there  was  no  earl  but  had  a 
shire  or  county  for  his  earldom  ;  but  of  late  times,  the  number 
of  earls  very  much  increasing,  several  of  them  have  chosen  for 
their  titles  some  eminent  part  of  a  county,  considerable  town, 
village,  or  their  own  seats,  &c.  Besides  these  local  earls,  there 
are  some  personal  and  honorary,  as  earl  marshal  of  England; 
see  tits.  Constable,  Court  of  Chivalry;  and  others  nominal, 
who  derive  their  titles  from  the  names  of  their  families,  hex 
Constitutionis,  p.  ?H.  Their  place  is  next  to  a  marquis,  and 
before  a  viscount,  and  as  in  very  ancient  times  those  who  were 
created  counts  or  earls  were  of  the  blood  royal,  our  British 
monarchs  to  this  day  call  them  in  all  public  writings,  "  Our 
most  dear  cousin.'*  They  also  originally  did,  and  still  may,  use 
the  style  of  Nos.  See  tits*  Count?/,  Peers  of  the  Realm,  Sheriff. 

EARNEST.  Money  paid  in  part  of  a  larger  sum,  or  part 
of  the  goods  delivered,  on  any  contract,  evcv)  which  being  done 
by  way  of  earnest,  the  property  of  the  goods  is  absolutely  hound 
bv  it :  and  the  buyer  may  recover  the  goods  by  action,  as  well 
as  the  vendor  may  the  price  of  them.  And  by  the  statute  of 
frauds,  stat.  29  Car.  2.  c.  3.  no  contract  for  sale  of  goods,  to 
the  value  of  10/.  or  more,  to  he  valid,  unless  such  earnest  is 
made  or  given.    See  tit.  Frauds. 

EASEMENT,  aisiamentmn,  from  the  Fr.  aisc,  commodi- 
tas.~\  Is  defined  to  be  a  service  or  convenience  which  one 
neighbour  hath  of  another,  by  charter  or  prescription,  without 
profit;  a  way  through  his  land,  a  sink,  or  such  like.  Kitch. 
I  Oj.  A  person  may  prescribe  to  an  easement  in  the  freehold  of 
another,  as  belonging  to  some  ancient  house,  or  to  land,  &c. 


And  a  way  over  the  land  of  another,  a  gatewav,  water-course, 
or  washing- place,  on  another's  ground  may  be  claimed  by  pre- 
scription as  easements.  But  a  multitude  of  persons  cannot 
prescribe,  though  for  an  easement  they  may  plead  custom. 
Cm  Jac.  170;  $  Leon.  254  :  3  Mod.  2<H :  Lit.  Ahr.  496. 

After  non-use  of  an  easement,  as  a  right  of  way,  &c.  for 
twenty  vears,  a  release  or  surrender  of  the  right  will  be  pre- 
sumed. 12  Fes.  26*5  :  Per  Abbott,  C.  J.  2  B.  cy  A.  791 :  Per 
Littledale,  J.  3  B.  cy  C.  339:  and  see  3  Camp.  51k 

An  easement  being  an  incorporeal  right,  can  only  be  created 
by  deed.  1  East,  id;  :  5  B.  S,  C.  22.0.  But  a  mere  licence  to 
enjoy  a  privilege  in  land  may  be  granted  without  deed,  and 
even  without  writing,  notwithstanding  the  statute  of  frauds. 
Say.  3:  Palm,  81:  8  East,  310:  7  Sing.  0B2:  and  see  tit. 
Licence. 

Previous  to  the  late  act  of  the  2  and  3  W.  4.  c.  71*  twenty 
years1  peaceable  enjoy  men  t  of  any  easement  unexplained,  con- 
ferred a  presumptive  title  thereto,  the  law  assuming  that  the 
privilege  originated  in  a  sufficient  grant.  That  statute,  how- 
ever, has  introduced  several  alterations  with  respect  to  the 
periods  within  which  the  right  to  easements  may  be  acquired, 
and  has  placed  lights  on  a  different  footing  from  ways  and 
watercourses.  Its  provisions  will  be  found  under  the  heads 
to  which  they  relate.  See  tits.  Lights,  Prescription,  Water- 
course, l\  ay. 

EASTER.  The  name  of  a  goddess  which  the  Saxons  wor- 
shipped in  the  month  of  April,  and  so  called,  because  she  was  the 
goddess  of  the  East*  Blount.  In  our  church  it  is  the  feast  of  the 
Passover,  in  commemoration  of  the  sullerings  of  our  Saviour. 

Easter  Day.  By  a  general  rule  made  by  the  judges  in 
E.  T.  2  IV.  4.  the  days  between  Thursday  next  before,  and 
the  Wednesday  next  after,  Easter  Da?/  shall  not  be  reckoned 
or  included  in  any  rules  or  notices,  or  other  proceedings,  except 
notices  of  trial  and  of  inquiry,  in  the  courts  of  law  at  West- 
minster. But  they  may  be  return  days.  Hall  v.  Welchham, 
E.  T.  2  W.  4.  Excheq.MS.  Jen  is  s  Hides,  App.  18. 

Easter  Term.    See  tit.  Terms. 

EAST  INDIA  COMPANY, 

This  Company  formerly  bore  the  designation  of  **  The 
Tinted  Company  nf  Men  bants  of  England  trading  to  the  East 
Indies,"  first  given  to  it  by  the  6  Anne,  c.  17-  It  has,  how- 
ever, for  many  years  been  termed  cc  The  East  India  Company," 
and  has  been  so  described  in  various  acts.  And  by  §  101.  of 
the  recent  statute  it  is  henceforth  to  be  called  by  that  name. 

I.  The  Formation  and  History  qf  the  Company,  doivn  lo 

the  passing  qf  '  the  3  and  4  W.  4.  c.  85. 

II.  The  A! ({'rations  introduced  n  it h  respect  to  the  Pos- 

sessions,  Property,  and  Privileges  of  the  Company, 
by  the  3  and  i  /V.  l.  <*  8  >. 

III.  The  Home  Government  of  India. 

IV.  The  Local  Government  qf  India. 
V.  The  Administration  qf  Justice. 

VI.  The  Provisions  for  Religion. 

V 1 1.  The  Provisions  for  t he  A p point went,  Promotion,  Ed \u -a- 
tion,  Sfc.  qf  the  Civil  Servants  qf  the  Company. 
VIII.  Whom  ay  t  ra  d e  to  In  d  ia,  a  n  d  u  u  der  w  h  a  f  li  est  rid  ions . 
IX.  Who  may  settle  in  India,  a) id  in  ivhat  Places. 
X.  The  Provisions  for  the  Ben  (Jit  and  Protection  qf  the 
Natives  qf  India. 

I.  The  Formation  and  History  qf  the  Compaiiy  down  to  the 
passing  qf  the  3  and  4  W.  4.  c.  H~) — The  first  association  for 
trading  between  England  and  India  was  formed  in  London  111 
15*79'    Its  capital  was  divided  into  101  shares,  and  amounted 
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to  30,000/,  On  the  3 1st  of  December  in  the  following  year 
it  procured  a  charter  of  privileges,  to  last  for  fifteen  years, 
constituting  the  adventurers  a  body  politic  and  corporate,  by 
the  name  of  "The  Governor  and  Company  of  Merchants  of 
London  trading  to  the  East  Indies."  The  proprietors,  thus 
incorporated,  appointed  a  committee  of  twenty- four  of  their 
number,  and  a  chairman,  who  were  to  be  chosen  annually 
for  the  management  of  their  affairs.  In  the  prosecution  of 
their  object  five  ships  were  provided,  which  sailed  from  1  orbay 
on  the  2d  of  May,  1601,  with  cargoes  of  bullion  and  mer- 
chandize; the  total  expence  of  their  equipment  and  lading 
amounted  to  75,000/.  The  difference  between  the  sum  and 
the  amount  brought  forward  by  the  original  subscribers 
was  furnished  by  persons  who  adventured  their  money  upon 
the  result  of  this  one  voyage ;  so  that  the  trading  of  the  Com- 
pany was  conducted  on  the  term  of  a  regulated,  rather  than  a 
joint- stock  company. 

In  1 609  the  Company  obtained  a  renewal  of  its  charter  for 
an  indefinite  period,  subject,  however,  to  its  being  dissolved  by 
government  upon  three  years'  notice  being  given.  About  two 
years  after  this  time  permission  was  granted  to  the  Company 
to  establish  factories  at  Surat,  Ahmedabad,  Cambaya,  and 
Goga,  upon  its  agreeing  to  pay  a  duty  of  3£  per  cent,  upon  all 
shipments  of  merchandize. 

The  system  of  subscriptions,  in  order  to  provide  the  funds 
needed  for  the  prosecution  of  each  voyage,  was  discontinued 
in  1612,  when  the  association  assumed  the  character  of  a  joint- 
stock  Company.  Capital  was  now  raised  amounting  to 
42.9,000/.;,  which  was  embarked  in  four  separate  adventures  or 
voyages,  prosecuted  in  as  many  successive  years.  Although  the 
result  of  these  adventures  was  not  equally  profitable  with  those 
previously  prosecuted  by  individuals  under  the  regulation  of 
the  directors,  the  advantages  derived  (87*  per  cent.)  were  suf- 
ficiently encouraging  to  produce  a  second  set  of  subscriptions ; 
and,  in  the  year  l6"37-18,  a  new  fund  of  1,600,0001  was  raised. 
This,  although  employed  under  the  management  of  the  same 
direc  tors,  appears  to  have  been  kept  distinct  from  the  former 
capital,  andtbe  profits  separately  accounted  for  to  the  subscribers. 

It  forms  an  important  era  in  the  history  of  the  Company, 
that  in  it  obtained  from  the  king  authority  to  punish  its 

servants  abroad  by  municipal  as  well  as  by  martial  law.  It 
does  not  appear  that  the  authority  of  parliament  was  deemed 
necessary  for  giving  to  a  private  corporation  the  unlimited 
power  of  life  and  death  over  British  subjects,  in  a  situation 
where  the  temptation  to  its  abuse  was  strongest,  owing  to  the 
distance  by  which  the  Company's  officers  were  removed  from 
any  restraining  authority. 

A  third  joint  stock  was  created  in  16"32,  the  subscriptions  to 
which  amounted  to  420,700/.  The  system  of  management 
already  explained  was  adopted  in  regard  to  this  amount  of 
capital  also. 

In  l636  a  licence  to  trade  with  India  was  granted  by  the 
king  to  a  body  of  adventurers  wholly  distinct  from  the  existing 
corporation,  of  whose  rights  this  was  deemed  to  be  an  invasion. 
The  utmost  efforts  of  the  directors  were  unavailing,  however, 
to  procure  the  recal  of  the  licence  thus  granted,  until  1640, 
when,  upon  the  promise  of  its  annulment,  the  corporation  was 
required  to  raise  a  new  joint  stock,  in  order  to  carry  on  the 
trade  upon  a  sufficiently  extensive  scale. 

It  was  probably  owing  to  the  competition  between  the  Com- 
pany and  its  licensed  rivals,  that  the  profits  upon  its  trans- 
actions had  fallen  so  low  as  to  hold  out  poor  inducements 
to  any  new  adventurers ;  and,  accordingly,  we  find  that  the 
whole  sum  subscribed  to  its  fourth  joint-stock  fund  amounted 
to  no  more  than  22,500/. ;  and  the  efforts  of  the  directors  were 
consequently  feeble  and  unproductive.  Three  years  after  this 
the  subscription  was  advanced  to  the  still  inadequate  sum  of 
105,000/. 

It  may  have  been  the  political  troubles  of  that  period  which 
prevented  the  engagement  to  withdraw  the  licence  of  the  rival 
company  from  being  fulfilled.    Both  associations  seem,  how- 


ever, to  have  become  aware  of  the  disadvantages  result! no- from 
competition,  so  that  in  1 650  their  interests  were  joined,  and 
new  subscriptions  obtained  under  the  denomination  of  "  the 
United  Joint  Stock." 

The  first  of  those  peculiar  privileges  to  which  must  be 
ascribed  the  growth  of  the  Company's  political  power  in  India 
was  obtained  in  1652.  Upon  the  payment  of  a  very  incon- 
siderable sum  it  procured  from  the  government  of  Bengal  an 
unlimited  right  of  trading  throughout  the  province,  without 
being  subjected  to  the  payment  of  any  duties. 

The  management  of  the  Company's  affairs  by  the  directors 
appears  to  have  been  so  unsatisfactory  to  a  body  of  its  pro- 
prietors, that  they  obtained  from  the  Protector,  in  16*55,  a 
commission  to  fit  out  ships  for  trading  with  India.  This  body 
assumed  the  name  of  the  Merchant  Adventurers,  and  its 
concerns  were  managed  by  a  committee. 

In  little  more  than  two  years  from  the  date  of  their  com- 
mission, the  Merchant  Adventurers  formed  a  coalition  with  the 
Company ;  and  this  occasion  was  embraced  for  bringing  into 
one  common  stock  all  the  various  funds  in  the  hands  of  the 
directors,  to  a  proprietorship  in  which  claims  were  made  by 
subscribers  to  each  of  the  joint- stock  funds  previously  raised. 
The  directors,  wTho  had  now  only  one  distinct  interest  to 
pursue,  were  thus  relieved  from  much  confusion  and  embarrass- 
ment in  their  proceedings. 

A  new  charter  was  obtained  by  the  Company  in  166*1,  con- 
firming its  former  privileges,  and  giving  authority  to  make  peace 
and  war  with  any  prince  or  people,  not  being  Christians,  as  well 
as  to  seize  all  unlicensed  persons  found  within  the  limits  to 
which  its  trade  extended,  and  to  send  them  to  England. 

In  l6()8,  the  island  of  Bombay,  which  had  been  ceded  br 
Portugal  to  Charles  II.,  as  part  of  the  marriage  portion  of 
the  Princess  Catherine,  was  granted  by  the  king  to  the  Com- 
pany <c  in  free  and  common  soccage,  as  of  the  manor  of  East 
Greenwich,  at  an  annual  rent  of  10/t  in  gold,  on  the  30th  of 
Sept.  in  each  year/' 

In  l6f)3  the  king  granted  a  new  charter  to  the  Company, 
under  which  it  was  required  to  augment  its  capital  stock,  then 
756,000/.,  to  1,500,000/.,  and  to  export  in  every  year  British 
produce  to  the  value  of  3  00,000/.  This  charter  was  to  have 
had  effect  for  twenty -one  years  ;  but  the  power  of  the  crown  to 
grant  such  exclusive  privileges  was  questioned  by  the  Commons, 
who  passed  a  resolution  declaring,  "that  it  is  the  right  of  all 
Englishmen  to  trade  to  the  East  Indies,  or  any  part  of  the 
world  unless  prohibited  by  act  of  parliament.** 

Under  the  sanction  of  the  declaration  of  the  House  of 
Commons,  to  which  no  reply  was  attempted  on  the  part  of  the 
crown,  many  new  adventurers  began  to  trade  with  India, 
and  a  powerful  opposition  was  raised  up  by  an  association  of 
merchants,  whose  proceedings  threatened  the  old  Company 
with  destruction.  With  the  view  of  retrieving  their  affairs, 
the  directors  took  advantage  of  the  necessities  of  the  govern- 
ment, and  offered  to  lend  the  sum  of  700,000/,  at  4  per  cent, 
interest,  on  condition  that  their  charter  should  be  confirmed, 
and  the  exclusive  right  of  trading  with  India  secured  to  the 
original  Company.  In  this  negotiation  the  directors  would 
probably  have  succeeded,  had  not  their  rivals,  improving  upon 
the  suggestion,  offered  to  lend  the  larger  sum  of  2,000,000/.  at 
8  per  cent,  interest,  on  condition  that  they  should  he  invested 
with  the  monopoly,  and  allowed  to  manage  their  capital, 
whether  as  a  joint-stock,  or  on  the  terms  of  a  regulated  com- 
pany, as  they  should  see  fit. 

The  larger  hribe  prevailed.  An  act  passed  authorizing 
the  association  to  raise  the  sum  of  2,000,000/.  by  subscrip- 
tion, for  the  service  of  government,  at  the  above  rate  of 
interest.  The  subscribe  rswere  incorporated  by  the  name  of 
"  The  General  Society,"  and  authorized  severally  to  trade 
with  India,  each  to  the  amount  of  his  individual  subscription, 
such  as  desired  it  being  allowed  to  join  their  stock  and  trade 
together.  The  old  Company  was  entitled  to  three  years' notice 
before  its  trade  could  be  stopped.    It  had  also  acted  upon  the 
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clause  in  the  new  act,  which  allowed  corporations  to  subscribe 
towards  the  stock  of  the  General  Society,  to  which  it  accord- 
ingly contributed  the  sum  of  315,000/. 

The  charter  of  incorporation  of  the  General  Society  was 
speedily  followed  by  another,  uniting  the  greater  part  of  its 
subscribers,  who  desired  to  trade  on  a  joint  stock.  This 
corporation  was  distinguished  as  *f  The  English  Company 
Trading  to  the  East  Indies/1  The  means  of  the  new  adven- 
turers were  so  crippled  by  the  loan  of  its  subscribed  capital  to 
government,  that  their  commercial  exertions  were  but  feeble, 
and  not  at  all  commensurate  with  those  of  the  old  Company, 
the  members  of  which  had  influence  enough  to  procure  an  act 
of  parliament  continuing  them  a  corporation,  and  entitling 
them  to  trade  on  their  own  account  in  respect  of  the  stock 
which  they  held  in  the  new  Company. 

The  rival  ship  of  these  two  Companies  was  productive  of 
much  inconvenience  both  commercial  and  political,  so  that  in 
the  beginning  of  I/O],  when  the  three  years'  notice  to  the  old 
Company  was  about  expiring,  an  union  was  effected  between 
them.  On  the  22d  July,  1702,  an  indenture  passed  under 
the  great  seal — the  queen  being  made  a  party  to  the  instru- 
ment in  order  to  give  full  legal  effect  to  the  arrangement — 
and  the  two  corporations  took  the  common  name  of  "  The 
United  Company  of  Merchants  Trading  to  the  East  Indies/' 
Seven  years  were  allowed,  during  which  each  association  was 
to  manage  separately  the  stocks  actually  engaged,  and  to 
wind  up  its  alfairs,  after  which  the  union  was  to  be  com- 
plete and  fin  ah  When  this  period  arrived  an  act  (6  Anne, 
c.  17-)  was  passed,  obliging  the  United  Company  to  advance  to 
government  the  sum  of  1,200,000/,  without  interest,  which, 
when  added  to  the  former  loan  of  2,000,000/  at  8  per  cent., 
raised  the  amount  to  3,200,000/.,  and  reduced  the  rate  of  in- 
lerest  to  5  percent,  upon  the  whole  advance.  In  return  for  this 
stipulation,  the  Company  was  empowered  to  raise  1,500,000/. 
either  on  its  common  seal  or  by  contributions  from  its  mem  Ik  ts, 
and  to  add  the  1,200,000/.  to  its  capital  stock.  The  charter 
under  the  previous  act  might  have  been  terminated  in  1711, 
but  was  continued  by  this  arrangement  until  after  a  notice  of 
three  years,  which  could  not  be  given  earlier  than  March, 
]7Jf>,  and  further  until  the  money  borrowed  should  be  repaid 
to  the  Company. 

This  act  of  parliament  was  the  foundation  of  the  privileges 
enjoyed  by  the  United  East  India  Company.  The  exclusive 
privilege  of  trading  eastward  of  the  Cape  of  Good  Mope  to  the 
Straits  of  Magellan,  granted  by  the  i)  and  10  IV.  &  to  "  the 
General  Society/'  was  thereby  confirmed  to  the  United  Corn- 
pan  v,  and  continued  by  successive  acts  of  parliament  until 

The  above  act  of  6  Anne,  c.  17-  provided  that  on  receiving 
the  three  years'  notice  already  mentioned,  and  repayment  of 
the  money  borrowed,  the  Company  should  cease  to  be  a  corpo- 
ration* In  1730,  however,  the  Company,  by  the  payment  of 
200,000/.  to  the  public,  obtained  an  enactment  (3  G.  2.  c.  14. 
confirmed  by  17  G.  2.  c.  17-  and  21  G.  &  c.  65.)  by  which  it 
was  declared,  that  notwithstanding  the  debt  due  to  the  Com- 
pany should  be  redeemed,  it  should  continue  to  be  a  body 
politic  and  corporate,  and  have  perpetual  succession,  and  a 
common  seal. 

The  old  Company  had  obtained  a  grant  in  ifyjS  of  the  towns 
of  Chuttanuttee,  Govindpore,  and  Calcutta,  with  leave  to 
exercise  jurisdiction  over  the  inhabitants  of  the  district,  and 
to  erect  fortifications.  A  fortification*  which  they  speedily 
constructed,  received  the  name  of  Fort  William,  in  compli- 
ment to  the  reigning  king  of  England. 

From  the  period  of  their  first  acquisition  of  territory  in  India, 
the  directors  of  the  ditlerent  Companies  had  shown  much 
anxiety  respecting  the  claim  which  government  might  iuake 
to  its  sovereignty.  In  1707  an  agreement  was  entered  into 
between  the  public  and  the  United  Company  to  the  effect,  that 
in  consideration  of  an  annual  payment  of  100,000/.  the  terri- 
tory should  remain  in  possession  of  the  Company  for  the  term 


of  two  years.  This  term  was  afterwards  extended  to  five 
years  more  from  the  first  of  February,  170"9*  The  sums  paid 
to  the  public  by  the  Company  under  these  two  acts  amounted 
to  2,}69}3<J8L  \8s.  fid. 

The  revenues  of  the  Company  in  India  proving  inadequate 
to  defray  the  expences  of  its  government,  and  the  large  annual 
payment  reserved  to  the  public,  a  petition  was  presented  to 
parliament  in  1773,  praying  relief:  in  consequence,  the  sum  of 
1,400,000/,  was  lent  to  the  Company  for  four  years, 

Parliament  availed  itself  of  this  occasion  to  assume  a  general 
regulation  of  the  Company's  affairs,  and  to  efleet  a  complete 
change  in  its  constitution.  It  appointed  a  governor-general  to 
reside  in  Bengal,  to  which  station  the  other  Indian  presidencies 
were  made  subordinate.  A  supreme  court  of  judicature  was 
likewise  established  in  Calcutta,  with  judges  appointed  by  the 
crown.  It  determined  the  mode  of  electing  directors  and  the 
qualification  of  voters.  It  restricted  the  amount  of  annual 
dividend  upon  the  stock  to  six  per  cent.,  foregoing  the  annual 
payment  of  4-00,000/.  until  the  debt,  incurred  under  the  arrange- 
ment, should  be  discharged.  It  insisted  upon  the  exhibition  to 
the  government  of  all  correspondence  between  the  directors 
and  their  officers  which  related  to  territorial  affairs;  and 
required  half  yearly  statements  to  be  rendered  to  the  Treasury 
of  the  profits  and  less  upon  the  Company's  trade  and  revenues, 
and  of  its  debts  in  England. 

In  return  fur  these  exactions,  parliament,  besides  advancing 
the  sum  above-mentioned,  and  foregoing  for  a  time  the  annual 
payment  of  4-00,000/.,  conlirmed  to  the  Company  its  territorial 
possessions  until  the  expiration  of  its  then  existing  charter. 

The  act  passed  in  17#1,  for  renewing  the  charter  until 
March,  179^  continued  the  territorial  acquisitions  and 
revenues  in  the  Company  for  a  period  terminating  upon  three 
years*  notice,  to  be  given  after  March,  17<)t.  Under  this 
act  the  Company  paid  to  the  public  400,000/.  in  satisfaction 
of  all  claims,  the  loan  of  1,400,000/.  having  been  previously 
discharged. 

In  1793  the  act  33  G.  3.  c.  52,  was  passed,  by  which  the 
possession  of  the  British  territories  in  India,  together  with  the 
right  of  exclusive  trading  thither,  were,  under  certain  limita- 
tions, continued  to  the  Company  for  the  further  term  of  twenty 
years.  In  1813  the  charter  was  again  renewed  for  twenty 
years.  By  this  last  act  (53  G.  3.  c.  155.)  the  trade  to  India 
was  thrown  open  to  the  public  under  certain  regulations;  while 
that  to  China  and  the  trade  in  tea  generally  was  reserved 
exclusively  to  the  Company. 

The  capital  stock  of  the  Company,  which  in 

1708  amounted  to  the  sum  of  A'3,200,000 

Was  increased  under  the  authority  of  successive 
enactments  as  follows  : — 

In  1786   800,000 

In  1789     .    .    .    .  1,(^)0,000 

In  1 7<H   1,000,000 


Making  its  capital  stock  amount  to  6,000,000 
Some  portions  of  the  capital  thus  raised  were  subscribed  at 
rates  exceeding  the  nominal  amount*  The  sum  actually  si  (li- 
mbed in  179*  was  2,027,295/.  ;  and  the  whole  amount  paid, 
into  the  Company's  treasury  for  capital  stock  has  been 
7,7*0,000/. 

Under  the  provisions  of  the  act  of  1793  the  Company  en- 
gaged to  pay  to  the  public  the  sum  of  500,000/.  annually, 
unless  prevented  by  war  expenditure:  but  owing  to  the  period 
over  which  the  engagement  extended  being  one  of  continued 
hostilities,  no  more  than  two  payments  of  250,000/.  each,  in 
the  years  1 793-4  and  1 79^5  were  made. 

On  two  occasions  subsequently  to  1793,  the  Company  ob- 
tained pecuniary  assistance  from  the  public,  under  the  authority 
of  the  legislature;  once,  in  1810,  when  1,500,000/.  was  ad- 
vanced in  Exchequer  bills,  and  repaid  soon  after  by  advances 
made  for  the  public  service  in  India,  and  again  in  IK12,  when 
a  loan  of  2,500,000/.  was  raised  by  government  for  the  service 
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of  the  Company:  this  loan  was  liquidated  by  annual  payments, 
and  was  finally  discharged  in  1 822. 

IT.  The  Alterations  introduced  with  respect  to  the  Possessions, 
Property,  and  Privileges,  of  the  Com  pa  tin,  hy  the  3  and  4  W*  4. 
c.  85,— The  important  changes  intended  to  be  effected  by  this 
act  may  be  gathered  from  the  preamble.  After  stating  that, 
by  the  53  G*  3.  c.  155.  the  possession  and  government  of  the 
British  territories  in  India  were  continued  in  the  Company  for 
a  term  therein  mentioned,  it  proceeds :  "  And  whereas  the  said 
Company  are  entitled  to  or  claim  the  lordships  and  islands  of 
St.  Helena  and  Bombay  under  grants  from  the  crown,  and 
other  property  to  a  large  amount  in  value,  and  also  certain 
rights  ami  privileges  not  affected  by  determination  of  the  term 
granted  by  the  said  recited  act :  and  whereas  the  said  Com- 
pany have  consented  that  all  their  rights  and  interests  to  or  in 
the  said  territories,  and  all  their  territorial  and  commercial, 
real  and  personal  assets  ami  property  whatsoever,  shall,  subject 
to  the  debts  and  liabilities  now  affecting  the  same,  be  placed 
at  the  disposal  of  parliament  in  consideration  of  certain  pro- 
visions hereinafter  mentioned,  and  have  also  consented  that 
their  right  to  trade  for  their  own  profit  in  common  with  other 
his  Majesty's  subjects  be  suspended  during  such  time  as  the 
government  of  the  said  territories  shall  be  confided  to  them  ; 
and  whereas  it  is  expedient  that  the  said  territories  now  under 
the  government  of  the  said  Company  be  continued  under 
such  government  but  in  trust  for  the  crown  of  the  United 
Kingdom  of  Great  Britain  and  Ireland,  and  discharged  of  all 
claims  of  the  said  Company  to  any  profit  therefrom  to  their  own 
use,  except  the  dividend  hereinafter  secured  to  them,  and  that 
the  property  of  the  said  Company  he  continued  in  their  pos- 
session and  at  their  disposal,  in  trust  for  the  crown,  for  the 
service  of  the  said  government,  and  other  puq^oses  in  this  act 
mentioned/' 

By  §  I.  it  is  enacted,  that  from  and  after  the  22d  April, 
1834,  the  territorial  acquisitions  and  revenues  mentioned  in 
the  act  of  the  53rd  year  of  G.  3.,  together  with  the  port  and 
island  of  Bombay,  and  all  other  territories  now  in  the  pos- 
session and  under  the  government  of  the  Company,  except 
the  island  of  St.  Helena,  shall  continue  under  such  govern- 
ment, until  the  30th  April,  1S54;  and  that  all  the  lands, 
hereditaments,  revenues,  merchandize,  real  and  personal  estate 
whatsoever,  of  the  Company,  except  the  island  of  St.  Helena, 
and  the  stores  and  property  thereon,  subject  to  the  debts  and 
liabilities  now  affecting  the  same,  and  the  benefit  of  all  con- 
tracts, and  all  rights  to  forfeitures,  and  other  emoluments 
whatsoever,  which  the  said  Company  shall  be  entitled  unto 
on  the  22nd  April,  1834,  shall  remain  vested  in,  and  be 
held,  by  the  Company,  in  trust  for  his  Majesty,  his  heirs  and 
successors,  for  the  service  of  the  government  of  India,  discharged 
of  all  claims  of  the  Company  to  any  profit  or  advantage  there- 
from to  their  own  use,  except  the  dividend  on  their  capital 
stock,  secured  to  them  as  after-mentioned,  subject  to  such 
powers  for  control  over  the  acts  and  concerns  of  the  Company, 
as  have  been  already  provided  by  any  acts  of  parliament,  or 
are  provided  by  this  act. 

By  §  112,  the  island  of  -St.  Helena,  and  all  forts,  factories, 
public  edifices,  and  hereditaments  in  the  island,  and  all  stores 
and  property  thereon,  fit  or  used  for  the  service  of  the  govern- 
ment thereof,  shall  be  vested  in  his  Majesty,  his  heirs  and 
successors,  and  the  said  island  shall  be  governed  by  such  orders 
as  his  Majesty  in  council  shall  issue. 

By  §  2.  all  privileges,  franchises,  abilities,  capacities,  powers, 
whether  military  or  civil,  rights,  remedies,  forfeitures,  disabi- 
lities, provisions,  matters,  and  things,  granted  to  or  continued 
in  the  Company  by  the  act  of  53  G.  3.  during  the  term 
limited  thereby,  and  all  other  the  enactments  and  provisions 
therein  contained,  or  in  any  other  act  whatsoever,  which  are 
limited  or  may  be  construed  to  be  limited  to  continue  for  the 
term  granted  to  the  Company  by  such  act,  so  far  as  the  same 
or  any  of  them  are  in  force,  and  not  repealed  by  or  repugnant 


to  the  enactments  hereinafter  contained,  and  all  powers  of 
alienation  and  disposition,  rights,  franchises,  and  immunities 
which  the  Company  now  have,  shall  continue  in  force,  and 
may  be  exercised  and  enjoyed,  against  all  persons  whomsoever 
subject  to  the  control  hereinbefore  mentioned,  until  the  30th 
April,  1854* 

By  §  3.  from  and  after  the  said  22nd  April,  1834,  the  ex- 
elusive  right  of  trading  with  the  dominions  of  the  Emperor 
of  China,  and  of  trading  in  tea,  continued  to  the  said  Company 
by  the  53  ft  3.  shall  cease. 

And  §  114.  repeals  all  enactments  directing  the  Company  to 
provide  for  keeping  a  stock  of  tea. 

By  §  4.  the  Company  shall,  with  all  convenient  speed  after 
the  22nd  April,  J  834,  close  their  commercial  business,  and 
make  sale  of  all  their  merchandize,  stores,  and  etfeets  at 
home  and  abroad,  distinguished  in  their  account  books  as  com* 
mereial  assets,  and  all  their  warehouses,  lands,  tenements, 
hereditaments,  and  property  whatsoever  which  may  not  be 
retained  for  the  purposes  of  the  government  of  the  said  terri- 
tories, and  get  in  all  debts  due  to  them  on  account  of  the  com* 
mereial  branch  of  their  affairs,  and  reduce  their  commercial 
establishments  as  the  same  shall  become  unnecessary,  and 
abstain  from  all  commercial  business  which  shall  not  be  inci- 
dent to  the  closing  of  their  actual  concerns,  and  to  the  conver- 
sion into  money  of  the  property  hereinbefore  directed  to  be 
sold,  or  which  shall  not  be  carried  on  for  the  purposes  of  the 
SLiid  government. 

§  5.  provides  that  nothing  herein  contained  shall  prevent 
the  Company  from  selling,  at  the  sales  of  their  own  goods  and 
merchandize  by  this  ac  t  directed  to  be  made,  such  goods  and 
merchandize  the  property  of  other  persons  as  they  may  now 
lawfully  sell  at  their  public  sales. 

By  §  0-  the  Board  of  Commissioners  for  the  affairs  of  India 
are  to  have  full  power  to  superintend  and  control  the  sale  of 
the  property  directed  to  be  disposed  of,  and  to  determine,  until 
it  he  converted  into  money,  what  parts  of  the  commercial 
establishments  shall  be  continued  and  reduced. 

By  §  9.  from  and  after  the  said  2?nd  April,  1834,  tk 
bond  debt  in  Great  Britain,  the  territorial  debt  in  India,  and 
all  other  debts  which  shall  on  that  day  be  owing  by  the  Com- 
pany, and  all  sums  of  money,  costs,  charges,  and  expences, 
which,  after  the  22nd  April,  1831,  may  become  payable 
by  the  Company,  by  reason  of  any  covenants,  contracts,  or 
liabilities  then  existing,  and  all  debts,  expences,  and  liabilities 
whatever  winch  after  the  same  day  shall  be  lawfully  incurred 
on  account  of  the  government  of  the  said  territories,  and  all 
payments  by  the  act  directed  to  be  made,  shall  be  charged  upon 
the  revenues  of  the  said  territories  ;  and  that  neither  any  stock 
or  effects  which  the  Company  may  hereafter  have  to  their  own 
use,  nor  the  dividend  by  the  act  secured  to  them,  nor  the 
directors  or  proprietors  of  the  said  Company,  shall  be  chargeable 
With  any  of  the  said  debts,  payments,  or  liabilities. 

And  by  §  10.  so  long  as  the  possession  and  government  of 
the  said  territories  shall  be  continued  to  the  Company,  all  per- 
sons and  bodies  politic  shall  have  the  same  suits,  remedies, and 
proceedings,  legal  and  equitable,  against  the  Company,  in 
respect  of  such  debts  and  liabilities  as  aforesaid,  and  the  pro- 
perty vested  in  the  Company  in  trust  as  aforesaid  shall  be 
subject  to  the  same  judgments  and  executions,  in  the  same 
manner  as  if  it  were  continued  to  the  Company  to  their 
own  use.  (  t 

By  §  11,  that  out  of  the  revenues  of  the  said  territones 
there  shall  be  paid  to  or  retained  by  the  Company,  to  then" 
own  use,  a  yearly  dividend  after  the  rate  of  ten  pounds  tea 
shillings  per  cent,  per  annum  on  the  present  amount  of  their 
capital  stock ;  the  said  dividend  to  be  payable  in  Great  Britain, 
by  equal  half-yearly  payments,  on  the  Gth  of  January  and  the 
6th  of  July  in  every  year  ;  the  first  half-yearly  payment  to  be 
made  on  the  6th  of  July,  1834. 

§  12.  enacts  that  the  dividend  shall  be  subject  to  rederop- 
I  tion  by  parliament  at  any  time  after  April,  1874,  on  payment 
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of  200/*  for  100/.  stock,  and  giving  twelve  months'  notice  of  the 
intention  to  redeem.  Provided  (§  13)  if,  after  April,  1854, 
the  Company  shall  be  deprived  of  the  possession  and  govern- 
ment of  India,  they  may  within  one  year  thereafter  demand 
such  redemption,  which  shall  be  made  within  three  years  after 
such  demand. 

By  §  1  k  the  Company  are  to  pav  the  commissioners  for  the 
reduction  of  the  national  debt,  2,000,000/.,  which  sum,  with 
the  dividends  thereon  arising,  is  to  be  invested  in  public 
securities,  until  it  amounts  to  12,000,000/.,  and  to  form  a 
security  fund  for  the  redemption  of  the  dividend  of  the  Company. 

By  §  1 5.  the  same  commissioners  are,  upon  the  requisition  of 
the  Court  of  Directors,  to  raise  money  in  the  manner  therein 
mentioned,  for  payment  of  the  Company's  dividend,  in  case  of 
failure  or  delay  in  remitting  the  proper  funds  for  that  purpose. 

By  §  16.  the  dividends  of  the  security  fund,  after  it  shall 
amount  to  12,000,000/.,  and  until  it  shall  be  applied  in 
redemption  of  the  Company's  dividend,  and  also  so  much  of 
the  fund  as  shall  remain  after  such  redemption,  are  to  be 
applied  in  aid  of  the  revenues  of  the  territories. 

By  §  17.  the  dividend  of  the  Company's  capital  stock  is  to 
be  paid  out  of  the  revenues  transmitted  to  Great  Britain  in 
peference  to  all  other  charges;  and  the  said  sum  of  2,000,000/. 
is,  after  the  22d  of  April,  1832,  to  have  priority  of  payment 
out  of  any  sums  due  from  the  public,  and  any  government 
Stock  then  belonging  to  the  Company,  subject  to  such  pay- 
ments: the  revenues  and  moneys  then  belonging  to  the  Com- 
pany, and  all  moneys  to  be  received  by  them  in  respect  of  the 
property  and  rights  vested  in  them  in  trust,  are  to  be  applied 
to  the  service  of  the  government  of  India,  and  in  defraying  tha 
charges  created  by  the  act* 


III*  The  Home  Government  of  India, — The  home  govern- 
ment of  India  is  formed  of — lT  The  Court  of  Proprietors; 
2.  The  Court  of  Directors;  3.  The  Commissioners  for  the 
Affairs  of  India,  commonly  called  the  Board  of  Control. 

1.  The  Court  of  Proprietors  is  composed  of  all  the  members 
of  the  Company  who  are  possessed  of  a  certain  amount  of 
stock,  Previous  to  the  13  G.3.  c.  63.  the  holder  of  500/.  stock 
was  entitled  to  a  vote,  but  by  §  3.  of  that  statute  the  qualifi- 
cation for  a  single  vote  is  raised  to  1,000/.  stock.  By  §  4,  the 
possessor  of  3,000/.  stock  is  privileged  to  give  two  votes  at 
any  election  of  directors,  or  any  ballot  of  the  Company  ;  of 
6,0001.  three  votes;  of  10,000/.,  four  votes;  which  is  the 
greatest  number  allowed  to  any  one  member.  By  §  6,  an 
oath  or  affirmation  that  he  holds  the  stock  in  his  own  right, 
and  has  been  possessed  of  it  for  twelve  months,  except  in  the 
cases  therein  mentioned,  is  required  of  every  proprietor  before 
he  is  permitted  to  vote. 

By  the  charter  granted  under  the  authority  of  the  9  and  10 
IV.  3.  it  was  appointed  that  in  all  cases  of  an  equality  of  votes 
in  any  general  Court  of  Proprietors,  or  Court  of  Directors,  the 
matter  should  be  determined  by  lots*  But  by  §  77.  of  the  53 
G.  3*  c.  155.  no  question  is  to  be  carried  in  cither  court  oilier- 
wise  than  by  a  majority  of  votes  ;  and  an  equality  is  to  be 
deemed  a  rejection  of  the  question,  except  in  cases  of  elections 
to  offices,  where  there  shall  be  more  than  one  candidate  ;  which, 
in  the  event  of  an  equality  of  votes,  are  to  be  decided  by  lot  as 
before-  By  §  27.  of  the  3  and  4  W.  4.  c.  85.,  any  proprietor 
resident  in  the  United  Kingdom,  may  vote  by  attorney  on  the 
election  of  directors,  making  an  affidavit  or  affirmation  before 
a  justice  of  the  peace  to  the  like  effect  as  the  oath  or  affirma- 
tion taken  by  proprietors  voting  upon  ballots  at  any  general 
courL 

The  proprietors  elect  the  directors,  and  formerly  declared  the 
dividends.  They  may  make  bye-laws,  which  were  binding 
where  no  act  of  parliament  existed  to  the  contrary.  Proceed- 
ings in  parliament  affecting  the  interests  of  the  Company,  and 
all  gratuities  to  any  civil  or  military  officer  exceeding  fiOO/., 
must  have  their  sanction,  as  well  as  the  confirmation  of  the 
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Board  of  Control,  They  have  not,  however,  any  generally 
controlling  power  over  the  Court  of  Directors,  neither  can 
they  (34  G.  3.  c  25.  $  revoke  or  rescind  anv  of  its  orders 
after  they  have  been  approved  by  the  Board  of  Control.  The 
number  of  proprietors  recently  entitled  to  vote  were  1,956  ;  of 
whom  o4  possessed  four  votes,  50  three  votes,  370  two  votes, 
and  l,o02  one  vote  each. 

2.  The  Court  of  Directors  consists  of  t  wen  tv- four  proprietors, 
who  manage  the  affairs  of  the  Companv,  subject  to  the  superin- 
tendence ot  the  Board  of  Control.  Thev  are  chosen  at  a  Gene- 
ral Court  of  Proprietors,  held  annually  on  the  second  Wednesday 
in  April  (17  G.  3,  c.  8),  and  each  must  possess  a  qualification 
of  2,000/.  stock.  Formerly  they  were  elected  in  a  body  for 
one  year  only,  but  under  the  provisions  of  the  13  G.  3.  c.  63. 
§  1.  they  now  hold  their  offices  for  four  vears,  six  going  out 
annually  by  rotation.  After  the  expiration  of  a  vear,  they  are 
again  eligible,  and  are  generally  re-chosen  ;  thirteen  from  a 
court.  1  he  appointment  of  a  chairman  and  deputy-chairman 
rests  with  the  directors,  and  takes  place  once  a-year.  Bv  §  27. 
of  the  3  and  4  W.  4.  c.  85.  so  much  of  the  13  G.  3.  c!  63.  as 
restricted  any  person  who  had  been  employed,  either  in  a  civil 
or  a  military-  capacity,  in  India,  from  being  chosen  a  director 
until  he  had  resided  two  years  in  England,  is  repealed,  except 
m  the  cases  therein  mentioned. 

The  meetings  of  the  Court  of  Directors  are  to  be  held  at 
least  once  a  week,  but  frequently  take  place  at  a  shorter 
interval,  being  summoned  as  occasion  requires.  For  the  dispatch 
ot  business  the  court  divides  itself  into  committees,  which  are 
designated  by  the  particular  duty  allotted  to  them,  as  the 
committee  of  correspondence,  Sec.  And  by  3  and  4  JV  4,  c.  85. 
§  35.  the  Court  of  Directors  are  from  time  to  time  to  appoint 
a  secret  committee,  to  consist  of  any  number  of  directors  not 
exceeding  three,  for  the  purposes  specified  in  the  statute,  who, 
before  they  act,  are  to  administer  to  each  other  and  take  the 
oath  therein  mentioned. 

3.  The  Board  of  Control  was  first  established  by  Mr.  Pitt's 
celebrated  India  Bill  (24  G.  3.  sess.  2.  c.  25.)  By  that  act  the 
king  was  authorized  to  appoint  six  commissioners  for  the 
affairs  of  India  from  among  his  privy  councillors;  of  whom, 
one  of  the  secretaries  of  state,  and  the  Chancellor  of  the  Ex- 
chequer for  the  time  being,  were  to  be  two ;  three  commis- 
sioners to  form  a  board,  whereof  the  said  secretary  of  state,  or,  in 
his  absence,  the  Chancellor  of  the  Exchequer,  or  in  the  absence 
of  both,  the  senior  commissioner,  was  to  be  president,  who,  in 
case  of  the  board  being  at  any  time  equally  divided  in  opinion, 
was  to  have  two  voices,  or  the  casting  vote. 

By  the  33  G  3.  c.  52.  the  constitution  of  the  board  was 
altered.  The  person  first  named  in  the  king's  commission  was 
to  be  the  president,  and  the  two  principal  secretaries  of  state 
and  the  Chancellor  of  the  Exchequer  were  always  to  form  three 
of  the  commissioners,  whose  number  was  rendered  indefinite. 
The  king  might  also  add  to  the  list  two  members  who  were  not 
of  the  privy  council. 

The  3  and  4  W.  4.  c.  85.  has  introduced  a  further  change. 
It  is  no  longer  necessary  for  the  commissioners  to  be  privy  coun- 
cillors. The  Lord  President  of  the  Council,  the  Lord  Privy 
Seal,  the  First  Lord  of  the  Treasury,  the  principal  Secretaries  of 
State,  and  the  Chancellor  of  the  Exchequer,  for  the  time  being, 
are  ex  officio  to  be  Commissioners  for  the  Affairs  of  India,  m 
conjunction  with  the  persons  nominated  in  any  commission 
issued  under  the  great  seal,  and  are  to  have  the  same  powers  as 
if  they  had  been  nominated  in  such  commission  in  the  above- 
mentioned  order  next  after  the  commissioner  first  named 
therein.  §  20,  Two  commissioners  may  form  a  board,  whereof 
the  commissioner  first  named  in  the  commission,  or,  in  his 
absence,  the  next  in  order,  is  to  be  president  (§  21,),  who  is  to 
have  two  voices,  or  the  casting  vote,  when  the  commissioners 
present  at  any  board  shall  be  divided  in  opinion.  §  22. 

The  board  may  appoint  two  secretaries  and  other  officers, 
each  of  which  secretaries  is  to  have  the  same  powers  and  privi- 
3  o  1 
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leges  as  by  any  acts  are  vested  in  the  chief  secretary  of  the 
Board  of  Control.  The  president  of  the  board  (but  no  other 
commissioner),  secretary,  and  other  officers,  to  be  paid  such  sa- 
laries by  the  Company  as  his  Majesty  shall  direct    §  23. 

The  persons  who  on  the  g&J  April,  1834,  shall  be  Commis- 
sioners for  the  A  flairs  of  India,  shall  continue  so,  with  the 
same  powers  as  if  they  had  been  appointed  by  the  act,  until 
their  appointments  shall  be  revoked.  §  26. 

The  board  is  to  have  full  power  to  superintend  or  control  all 
acts  and  concerns  of  the  Company  relating  to  the  government 
or  revenues  of  India,  or  the  property  by  the  act  vested  in  them 
in  trust,  and  all  grants  of  salaries,  gratuities,  and  allowances, 
and  all  other  payments,  out  of  such  revenues  and  property, 
except  as  thereinafter  mentioned.  §  25. 

By  §  36,  if  the  board  are  of  opinion  that  any  of  their  delibe- 
rations intended  to  he  communicated  in  despatches  to  the 
governments  in  India  require  secrecy,  they  may  send  such 
despatches  to  the  secret  committee  of  directors  appointed  by 
§  35.  who  are,  without  disclosing,  to  transmit  the  same. 

By  §  29.  the  Court  of  Directors  is  to  deliver  to  the  board 
copies  of  all  minutes  and  proceeding  of  all  courts  of  proprietors, 
or  courts  of  directors,  within  eight  days  after  such  courts  are 
held,  and  also  copies  of  all  material  letters  and  despatches  re- 
ceived by  the  Court  or  any  committee  of  directors. 

By  §  30.  no  orders  or  despatches  (except  such  classes  of 
communications  as  the  board  may  allow)  are  to  be  sent  or  given 
by  the  Court  or  any  committee  of  directors  until  approved  by 
the  board,  and  for  that  purpose  copies  thereof  are  to  be  laid 
before  it,  and  returned  within  two  months  if  approved;  but  if 
the  board  shall  disapprove  or  alter  any  of  such  proposed  orders 
or  despatches,  it  is  to  give  its  reasons  in  respect  thereof 
in  writing,  together  with  its  directions  relating  thereto,  to  the 
directors,  who  are  to  send  the  orders  or  despatches,  in  the  form 
approved,  to  their  proper  destinations. 

By  §  31.  whenever  the  Court  of  Directors  shall,  for  the  space 
of  fourteen  days  after  being  required  by  the  board,  neglect  to 
prepare  and  submit  for  its  consideration  any  despatches  or  com- 
munications, the  latter  may  prepare  and  send  the  same,  together 
with  its  directions  relative  thereto,  to  the  directors,  who  are  to 
transmit  them  to  their  destinations. 

By  §  33.  the  directors  mar,  within  fourteen  days,  make 
representations  to  the  board  touching  directions  received  from 
it,  which  the  latter  is  to  take  into  consideration,  and  then  to 
give  its  final  orders. 

§  34.  If  it  appear  to  the  Court  of  Directors  that  any  orders 
or  official  communications  (except  such  as  pass  through  the 
secret  committee)  on  which  the  board  shall  give  directions,  are 
contrary  to  law,  the  board  and  the  Court  of  Directors  may 
send  a  special  case  to  three  or  more  of  the  judges  of  the  King's 
Bench,  whose  opinion  shall  be  conclusive. 

IV.  The  Local  Government  of  bulla. — By  §  3y.  the  super- 
intendence, direction,  and  control  of  the  whole  civil  and  mili- 
tary government  of  the  territories  and  revenues  in  India  are 
vested  in  a  governor-general  and  councillors,  to  be  styled, 
"  The  Governor- General  in  Council." 

By  %  40.  the  council  is  to  consist  of  four  ordinary  members, 
three  of  whom  are  to  be  chosen  by  the  Court  of  Directors  from 
among  persons  who  are,  or  have  been,  servants  of  the  Com- 
pany, and,  at  the  time  of  appointment,  have  been  in  its  service 
for  ten  years.  No  one  in  the  military  service  is,  during  his 
continuance  in  office  as  a  member  of  council,  to  hold,  or  to  be 
employed  in,  any  military  command  or  duties.  The  fourth 
ordinary  member  is  to  be  appointed  from  among  persons  not 
servants  of  the  Company,  by  the  Court  of  Directors,  subject  to 
the  approbation  of  the  crown ;  but  he  is  not  to  be  entitled  to  sit 
or  vote  in  the  council,  except  at  meetings  for  making  laws  and 
regulations.  The  Court  of  Directors  may  appoint  the  com- 
mander-in-chief of  the  Company's  forces  in  India ;  and  if  there  he 
no  such  commander-in-chief,  or  his  olhee  and  that  of  governor- 


general  shall  be  vested  in  the  same  person,  then  the  commander* 
in-chief  of  the  forces  on  the  Bengal  establishment,  to  be  an 
extraordinary  member  of  the  council,  who  shall  have  prece- 
dence next  after  the  governor-general, 

By  §  43.  the  governor-general  in  council  shall  have  power 
to  repeal  or  alter  any  laws  or  regulations  now  or  here- 
after to  be  in  force  in  the  said  territories,  and  to  make  laws  for 
all  persons,  British  or  native,  foreigners  or  others,  and  for  all 
courts  of  justice,  whether  established  by  his  Majesty's  charters 
or  otherwise,  and  the  jurisdictions  thereof,  throughout  the 
whole  of  the  said  territories,  and  for  all  servants  of  the  Com- 
pany within  the  dominions  of  princes  and  states  in  alliance 
with  the  Company ;  except  the  power  of  making  any  laws 
which  shall  repeal  or  afreet  the  provisions  of  this  act,  or  of  the 
acts  for  punishing  mutiny  and  desertion,  or  of  any  act  here- 
after to  be  passed  affecting  the  Company  or  the  territories  or 
the  inhabitants  thereof,  or  any  laws  which  shall  affect  any  pre^ 
rogative  of  the  crown,  or  the  authority  of  parliament,  or  the 
constitution  or  rights  of  the  Company,  or  the  unwritten  laws 
or  constitution  of  Great  Britain  and  Ireland,  whereon  may 
depend  the  allegiance  of  any  person  to  the  crown  of  the  United 
Kingdom,  or  the  sovereignty  of  the  crown  over  the  said  terri- 
tories. 

§  44.  In  case  the  Court  of  Directors,  under  such  control 
as  by  this  act  is  provided,  shall  signify  to  the  governor*genend 
in  council  their  disallowance  of  any  laws  by  the  governor- 
general  in  council  made,  upon  receipt  of  notice  of  such  dis- 
allowance, the  governor- general  in  council  shall  repeal  them, 

§  45,  All  laws  made  as  aforesaid,  so  long  as  they  remain 
unrepealed,  shall  be  of  the  same  force  throughout  the  said  ter- 
ritories as  any  act  of  parliament  would  he  within  the  sank 
territories,  and  shall  he  taken  notice  of  by  all  courts  of  justice 
within  the  same  territories ;  and  it  shall  not  he  necessary  to 
register  them  in  any  court  of  justice. 

Provided  (§  46.)  it  shall  not  be  lawful  for  the  governor- 
general  in  council,  without  the  previous  sanction  of  the  Court 
of  Directors,  to  uiahe  any  law  whereby  power  shall  be  given  to 
any  courts  of  justice,  other  than  the  courts  of  justice  esta- 
blished by  his  Majesty's  charters,  to  sentence  to  death  any  of 
his  Majesty's  natural-born  subjects  horn  in  Europe,  or  their 
children,  or  which  shall  abolish  any  of  the  courts  of  justice 
established  by  his  Majesty's  charters. 

§  47-  The  Court  of  Directors  shall  forthwith  submit,  for 
the  approbation  of  the  board,  rules  for  the  procedure  of  trie 
governor-general  in  council  in  the  discharge  of  all  powers  and 
duties  vested  or  to  he  vested  in  him  ;  which  rules  shall  prescribe 
the  modes  of  promulgation  of  any  laws  to  be  made  by,  and  of 
the  authentication  of  all  acts  of  the  governor-general  in  council; 
and  such  rules,  wThen  approved  by  the  board,  shall  be  of  the 
same  force  as  if  inserted  in  this  act,  provided  they  shall  be  laid 
before  both  houses  of  parliament  in  the  session  next  after  the 
approval  thereof. 

§  48,  All  laws  shall  be  made  at  some  meeting  of  the 
council  at  which  the  governor-general  and  at  least  tbree  of  the 
ordinary  members  of  council  shall  be  assembled;  all  other 
functions  of  the  governor- general  in  council  may  be  exercised 
by  him  and  one  or  more  ordinary  member  or  members  ot 
council ;  in  every  case  of  difference  of  opinion  where  there  shall 
be  an  equality  of  voices  the  governor-general  shall  have  two 
votes  or  the  casting  vote. 

§  49.  When  any  measure  shall  be  proposed  before  the 
governor- general  in  council,  whereby  the  safety  or  interest  01 
the  British  possessions  in  India  may  be,  in  the  judgment  of  the 
governor*  general,  essentially  affected,  and  he  shall  be  of  opinion 
either  that  the  measure  so  proposed  ought  to  he  adopted,  or 
should  be  suspended  or  rejected ,  and  the  majority  in  council 
then  present  shall  dissent  from  such  opinion,  the  governor- 
general  and  members  of  council  are  directed  to  communicate  to 
each  other  in  writing,  to  be  recorded  on  their  secret  consulta- 
tions, the  grounds  of  their  respective  opinions ;  and  if  after 
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considering  the  same  the  governor-general  and  the  majority 
in  council  still  differ  in  opinion,  the  governor- general  may 
suspend  or  reject  the  measure  so  proposed  in  part  or  in  whole, 
or  carry  it  into  execution,  as  he  shall  think  fit. 

§  50.  The  council  shall  assemble  at  such  places  as  shall  be 
appointed  by  the  governor-general  in  council  within  the  said 
territories,  and  as  often  as  it  shall  assemble  within  the  presi- 
dencies of  Fort  Saint  George,  Bombay,  or  Agra,,  the  governor 
of  such  presidency  shall  act  as  an  extraordinary  member. 

§  70,  Whenever  the  governor-general  in  council  shall 
declare  it  expedient  the  governor-general  should  visit  any  part 
of  India  unaccompanied  by  the  council,  the  govern  or- general 
in  council  may,  previously  to  the  departure  of  the  governor- 
general,  nominate  some  member  of  the  council  to  be  president, 
in  whom,  during  the  absence  of  the  governor -general,  his 
powers  in  assemblies  of  the  council  shall  be  reposed  ;  and  the 
governor-general  in  council  may  authorize  the  governor-general 
alone  to  exercise  all  the  powers  which  might  be  exercised  by 
the  said  governor-general  in  council,  except  the  power  of 
making  laws:  provided  that,  during  the  absence  of  the  go- 
vernor-general, no  law  shall  be  made  by  the  president  and 
council  without  the  assent  in  writing  of  the  governor-general. 

§  51.  Nothing  herein  contained  shall  affect  the  right  of 
parliament  to  make  laws  for  the  said  territories,  and  the  in- 
habitants thereof ;  and  it  is  expressly  declared  that  a  full  and 
constantly  existing  right  is  reserved  to  parliament  to  control 
all  acts  of  the  governor-general  in  council,  and  to  repeal  m& 
alter  at  any  time  any  law  made  by  them,  and  to  legislate  for 
the  said  territories  and  the  inhabitants  thereof  in  as  ample 
a  manner  as  if  this  act  had  not  been  passed ;  and  to  enable 
parliament  to  exercise  such  right,  all  laws  made  by  the 
governor-general  in  council  shall  be  transmitted  to  England, 
and  laid  before  both  houses  of  parliament,  in  the  manner  now 
by  law  provided  concerning  the  regulations  made  by  the  several 
governments  in  India. 

§  11  ♦  Thu  governor- general  of  the  presidency  of  Fort 
William  in  Bengal  on  the  ^d  April,  18:U,  shall  be  the  first 
governor-general  of  India  under  this  act,  and  members  of 
council  of  the  same  presidency  on  that  day  shall  be  respectively 
members  of  the  council  constituted  by  this  act. 

§  52.  All  enactments  and  provisions  relating  to  the  governor- 
general  of  Fort  William  in  Bengal  in  council,  and  the  gd- 
yernor-general  of  Fort  William  in  Bengal  alone,  respectively, 
in  any  other  acts  contained,  so  far  as  the  same  are  now  in 
force,  and  not  repealed  by  or  repugnant  to  the  provisions  of  this 
act,  shall  continue  in  force  and  be  applicable  to  the  governor- 
general  of  India  in  council,  and  to  the  governor-general  of 
India  alone,  respectively, 

§  If  any  vacancy  shall  happen  in  the  office  of  governor- 
general  of  India  when  no  provisional  or  other  successor  shall 
be  upon  the  spot,  the  ordinary  member  of  council  next  in  rank 
to  the  governor-general  shall  execute  the  office  of  governor- 
general  of  India  and  governor  of  the  presidency  of  Fort  Wil- 
liam in  Bengal  until  a  successor  shall  arrive,  or  some  ether 
person  be  appointed  thereto ;  and  every  such  acting  governor- 
general  shall  exercise  all  the  rights  and  powers  of  governor- 
general  of  India,  and  be  entitled  to  receive  the  emoluments 
appertaining  to  the  office,  foregoing  his  salary  of  a  member  of 
council  for  the  same  period. 

§  6  k  If  any  vacancy  shall  happen  in  the  office  of  an  ordi- 
nary member  of  council  of  India  when  no  person  provisionally 
or  otherwise  appointed  to  succeed  thereto  shall  be  on  the  spot, 
such  vacancy  shall  be  supplied  by  the  govern  or- general  in 
council  ;  and  if  any  vacancy  shall  happen  in  the  office  of  a 
member  of  council  of  any  presidency  when  no  person,  pro- 
visionally or  otherwise,  appointed  to  succeed  thereto  shall  be 
on  the  spot,  such  vacancy  shall  be  supplied  by  the  governor  in 
council  of  the  presidency  in  which  such  vacancy  shall  happen; 
and  until  a  successor  shall  arrive  the  person  so  nominated 
shall  execute  the  office  by  him  supplied,  and  have  the  powers 
thereof,  and  be  entitled  to  the  salary  and  emoluments  ap- 


pertaining thereto,  foregoing  all  salaries  bv  him  enjoyed  at 
the  time  of  his  being  appointed  to  such  office  ;  provided  no 
person  shall  be  appointed  a  temporary  member  of  council  who 
might  not  have  been  appointed  by  the  said  Court  of  Directors 
to  hll  the  vacancy  supplied  by  such  temporary  appointment. 

Previous  to  the  3  ami  4  IV.  4.  the  executive  government  of 
India  was  administered  at  three  presidencies,  Fort  William  in 
Bengal,  Fort  Saint  George  at  Madras,  and  Bombay.  Hut  by 
§  38,  of  that  statute,  the  presidency  of  Fort  William  in  Rental 
is  divided  into  two  district  presidencies,  one  to  be  styled  The 
presidency  of  Fort  William  in  Bengal,  and  the  other  the  presi- 
dency of  Agra. 

By  §  5h\  the  executive  government  of  each  of  the  presi- 
dencies of  Fort  William  in  Bengal,  Fort  Saint  George,  Bom- 
bay, and  Agra,  shall  be  administered  by  a  governor  and  three 
councillors,  to  be  styled  <  the  Governor  in  Council  of  the  said 
Presidencies  of  Fort  William  in  Bengal,  Fort  Saint  George, 
Bombay,  and  Agra,  respectively  and  the  governor  and  coun- 
cillors of  each  presidency  shall  have  the  same  rights  and  voices 
in  their  assemblies,  and'  observe  the  same  order  and  course  in 
their  proceedings,  as  the  governors  in  council  of  the  presidencies 
of  Fort  Saint  George  and  Bombay  now  observe,  and  the 
governor-general  of  India  for  the  time  being  shall  be  governor 
of  the  presidency  of  Fort  William  in  Bengal. 

§  6*9-  The  governor-general  in  council  mav  appoint  a  deputy 
governor  of  the  presidency  of  Fort  William  in  Bengal  as 
exigencies  may  require. 

§  57.  The  Court  of  Directors,  under  such  control  as  is  by 
this  act  provided,  may  revoke  and  suspend  the  appointment  of 
councils  in  all  or  any  of  the  presidencies,  or  reduce  the  number 
of  councillors  in  the  same,  and  during  such  time  as  a  council 
shall  not  he  appointed  in  any  such  presidency  the  executive 
government  thereof  shall  be  administered  by  a'govemor  alone* 

§  58.  The  several  persons  who,  on  the  22&  April,  1834, 
shall  be  governors  of  the  presidencies  of  Fort  Saint  George  and 
Bombay,  shall  be  the  first  governors  of  the  said  presidencies 
under  this  act. 

§  5;9.  In  the  presidencies  in  which  the  appointment  of  a 
council  shall  be  suspended  under  the  provision  hcrcin-before 
contained,  the  governors  appointed  under  this  act,  and  in  the 
presidencies  in  which  councils  shall  be  appointed,  the  said 
governors  in  their  respective  councils  shall  have  the  rights, 
powers,  duties,  functions,  and  immunities,  not  repugnant  to 
tbis  act,  whi<  h  the  governors  of  Fort  Saint  George  andlVimbay 
in  their  respective  councils  now  have  within  their  respective 
presidencies  ;  and  the  governors  and  members  of  council  of  pre- 
sidencies appointed  under  this  act  shall  severally  have  the 
rights,  powers,  and  immunities,  not  repugnant  to  this  act, 
which  the  governors  and  members  of  council  of  the  presidencies 
of  Fort  Saint  George  and  Bombay  now  have  in  their  respective 
presidencies;  provided  no  governor  or  governor  in  council 
shall  have  the  power  of  making  or  suspending  any  laws,  unless 
in  cases  of  urgent  necessity,  and  then  only  until  the  decision  of 
the  governor-general  of  India  in  council  shall  be  signified 
thereon  ;  and  provided  also,  no  governor  or  governor  in  council 
shall  have  the  power  of  creating  any  new  office,  or  granting  any 
salary,  gratuity,  or  allowance,  without  the  previous  sanction  of 
the  governor-general  of  India  in  council. 

§  US.  If  any  vacancy  shall  happen  in  the  office  of  governor 
of  Fort  Saint  George,  Bombay,  or  Agra,  when  no  provisional 
or  other  successor  shall  he  upon  the  spot,  if  there  shall  be  a 
council  in  the  presidency  in  which  such  vacancy  shall  happen, 
the  member  of  such  council  next  in  rank  to 'the  governor, 
other  than  the  commander-im chief  or  officer  commanding  the 
forces  of  such  presidency,  and  if  there  shall  be  no  council,&then 
the  senior  secretary  of  government  of  the  said  presidency,  shall 
execute  the  office  of  governor  until  a  successor  shall  arrive,  or 
some  other  person  be  appointed  thereto ;  and  every  such  acting 
governor  shall  be  entitled  to  the  emoluments  appertaining  to 
the  office,  foregoing  all  salaries  by  him  enjoyed  at  the  time  of 
his  being  called  to  supplv  such  office. 
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§  65,  The  govern  or- general  in  council  shall  have  by  virtue 
of  this  act  full  power  to  superintend  and  control  the  governors 
and  governors  in  council  of  Fort  William  in  Bengal,  Fort 
Saint  George,  Bombay,  and  Agra,  in  all  points  relating  to  the 
civil  or  military  administration  of  the  said  presidencies,  and 
the  said  governors  and  governors  in  council  shall  be  bound  to 
obey  the  orders  and  instructions  of  the  governor- general  in 
council  in  all  cases. 

§  0*6".  The  governors  or  governors  in  council  of  Fort  Wil- 
liam in  Bengal,  Fort  Saint  George,  Bombay,  and  Agra,  may 
propose  to  the  governor- genera]  in  council  drafts  of  any  laws 
which  they  think  expedient,  together  with  their  reasons  for 
the  same;  and  the  governor- general  in  council  is  required  to 
take  the  same  and  such  reasons  into  consideration,  and  to 
communicate  the  resolutions  thereon  to  the  governor  or  gover- 
nor in  council  by  whom  the  same  shall  have  been  proposed. 

§  (}8.  The  governors  and  governors  in  council  of  the  said 
presidencies  of  Fort  William  in  Bengal,  Fort  Saint  George, 
Bombay j  and  Agra  respectively  shall  regularly  transmit  to  the 
governor-general  in  council  true  copies  of  all  such  orders  and 
acts  of  their  governments,  and  also  advice  of  all  matters  which 
come  to  their  knowledge,  and  which  they  shall  deem  material 
to  be  communicated  to  the  governor- general  in  council,  or  as 
the  governor-general  in  council  shall  require, 

§  6*7.  When  the  governor-general  shall  visit  the  presi- 
dencies of  Fort  Saint  George,  Bombay,  or  Agra,  the  powers 
of  the  governors  of  those  presidencies  respectively  shall  not  be 
suspended. 

§  79*  The  departure  from  India  with  intent  to  Teturn  to 
Europe  of  any  governor-general  of  India,  governor,  member  of 
council,  or  commander-in-chief,  shall  be  deemed  in  Jaw  a  resig- 
nation of  his  office,  and  no  other  act  of  any  governor-general, 
or  governor,  or  member  of  council,  except  a  declaration  in 
writing  under  hand  and  seal,  delivered  to  the  secretary  for  the 
public  department  of  the  presidency  wherein  he  shall  be,  in 
order  to  be  recorded,  shall  be  held  a  resignation  or  surrender  of 
office. 

The  laws  punishing  mutiny  or  desertion  of  officers  or  soldiers 
in  the  service  of  the  Company  were  consolidated  and  amended 
by  the  4  G.  4,  c.  81.  which  prescribes  the  manner  in  which 
courts-martial  are  to  be  holden  for  the  trial  of  offenders. 

By  3  and  W*  4  c.  So.  §  72.  for  the  purposes  of  the  above  act, 
the  presidency  of  Fort  William  in  Bengal  is  to  be  deemed 
entire,  and  not  divided  into  two  presidencies. 

By  §  73.  the  governor-general  in  council  may  from  time 
to  time  make  articles  of  war  for  the  government  of  the  native 
officers  and  soldiers  in  the  military  service  of  the  Company, 
and  for  the  administration  of  justice  by  court-martial  to  be 
holden  on  such  officers  and  soldiers, 

V.  The  Administration  of  J  if  si  ice.— -There  exist  in  India 
two  concurrent,  and  in  some  instances  conflicting,  systems  of 
judicature  ;  the  Company's  courts  and  the  king's,  or  supreme 
courts. 

In  the  Company's  courts  there  are  three  grades  of  European 
judges — the  district,  the  provisional,  and  the  judges  of  the 
Sudder  court.  There  are  also  two  classes  of  native  judges ; 
JMoorsifs,  of  whom  several  are  stationed  in  every  district — and 
Sudder  ameens,  established  at  the  same  stations  with  the 
European  district  judges.  There  are  also  magistrates,  who 
exercise  civil  jurisdiction;  and  registrars,  who  decide  such  cases 
as  may  be  referred  to  them  by  the  judges. 

By  a  charter  granted  to  the  Company,  being  dated  the  8th 
January,  tlG  G.  2.  courts  of  civil,  criminal,  and  ecclesiastical 
jurisdiction  were  established  at  Madras,  Bombay,  and  Fort 
W  illiam  in  Bengal, 

By  13  G.  &  c,  6*3.  §  13.  the  crown  was  empowered  by  charter 
or  letters  patent  to  erect  a  supreme  court  of  judicature  at  Fort 
William,  to  consist  of  a  chief  justice  and  three  other  judges 
(reduced  by  37  G.  3.  c*  140.  to  two),  being  barristers  of  five 
years'  standing,  which  court  was  to  exercise  all  civil,  criminal, 


admiralty,  and  ecclesiastical  jurisdiction,  and  be  a  court  of 
record,  oyer  and  terminer,  and  gaol  delivery,  for  the  town  of 
Calcutta  and  factory  of  Fort  William,  and  the  factories  subordi- 
nate thereto* 

By  §  14.  the  court  is  to  have  jurisdiction  over  all  British 
subjects  residing  in  the  provinces  of  Bengal,  Bahar,  and  Orissa, 
for  the  trial  of  any  criminal  offences  committed  against  bis 
Majesty's  subjects,  or  of  any  civil  action  instituted  against 
them,  or  any  person  who,  at  the  time  the  cause  of  action  arose, 
was  in  the  service  of  the  Company,  or  of  his  Majesty's  subjects. 

By  §  1  5.  the  court  shall  not  be  competent  to  try  any  indict- 
ment against  the  governor-general,  or  any  of  his  council,  for 
any  offence  (not  being  treason  or  felony)  committed  in  Bengal, 
Bahar,  and  Orissa, 

By  §  16.  the  Supreme  Court  may  determine  actions  by 
British  subjects  against  any  inhabitant  of  India  residing  in 
Bengal,  Bahar,  or  Orissa,  upon  contracts  in  writing,  where  the 
cause  of  action  exceeds  the  sum  of  500  current  rupees,  and 
such  inhabitant  shall  have  agreed  that  in  case  of  dispute  the 
matter  shall  be  heard  by  the  Supreme  Court  ;  and  such  actions 
may  be  brought  before  it  either  in  the  first  instance,  or  by  ap- 
peal from  the  courts  established  in  those  provinces. 

By  §  1 7-  the  governor-general,  his  council,  and  judges  are 
not  to  be  arrested  or  imprisoned  upon  any  action  or  proceeding 
in  the  court. 

§  1 8.  gives  an  appeal  from  the  Supreme  Court  to  his  Majesty 
in  council. 

By  §  34.  offences  and  misdemeanors  in  the  Supreme  Court  are 
to  be  tried  by  a  jury  of  British  subjects  resident  in  Calcutta. 

By  §  38.  the  governor-general  and  council  at  Fort  William, 
as  well  as  the  judges  of  the  Supreme  Court,  are  empowered  to 
act  as  justices  of  peace ;  and  the  governor-general  and  council 
are  authorized  to  hold  quarter  sessions  within  the  settlement  of 
Fort  William  four  times  a-year ;  the  same  to  be  a  court  of  record. 

By  §  39-  any  crimes  or  misdemeanors  committed  by  the 
governor-general,  governor,  or  council  of  any  of  the  settlements 
in  India,  or  by  the  judges  of  the  Supreme  Court,  or  of  any 
other  court  in  the  Company's  settlements,  or  by  any  other 
persons  in  their  service  in  any  civil  or  military  capacity,  maybe 
tried  in  the  Court  of  King's  Bench. 

By  §  40,  41,  &  42.  the  depositions  of  witnesses  taken  in  the 
manner  therein  prescribed,  are  to  be  received  on  the  trial  of 
such  crimes  and  misdemeanors  in  the  King's  Bench,  and  in 
cases  of  proceedings  in  parliament  for  offences  in  India-  See 
tit.  Deposition. 

Doubts  having  arisen  as  to  the  precise  meaning  of  the  pro- 
visions of  the  above  act,  which  led  to  dissensions  between  the 
governor-general  and  his  council,  and  the  judges  of  the  Supreme 
Court,  as  to  the  extent  of  the  powers  of  the  latter,  the  21  0.  £ 
c.  70.  was  passed. 

By  §  1.  the  governor-general  and  council  are  not  to  be 
subject  to  the  jurisdiction  of  the  Supreme  Court  for  acts  done 
in  their  public  capacity. 

And  by  §  2.  persons  impleaded  in  any  civil  or  criminal  case 
before  the  Supreme  Court,  for  acts  committed  by  order  of  the 
governor- general  and  council  in  writing,  may  plead  the  general 
issue,  and  give  the  order  in  evidence,  which,  with  proof  that 
the  acts  done  were  according  to  its  purport,  shall  entitle  them 
to  an  acquittal* 

§  3.  provides  that  where  the  orders  of  the  governor-general 
and  council  extend  to  British  subjects  the  Supreme  Court  shall 
retain  its  jurisdiction. 

By  §  5.  complaints  may  he  made  to  the  court  in  writing, 
and  upon  oath  of  oppressions  or  injuries  committed  by  the 
governor-general,  or  any  member  of  his  council,  or  by  other 
persons  acting  under  orders  given  them  by  the  governor- 
general  and  council,  on  the  party  complaining  entering  into 
a  bond  with  a  responsible  surety  to  the  Company  in  such  sum 
as  the  court  shall  appoint  to  prosecute  his  complaint  in  Great 
Britain  within  two  years  of  the  making  thereof,  or  of  the 
return  to  Europe  of  the  parties  against  whom  it  is  made;  and 
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in  such  case  the  court  may  compel  the  production  of,  and 
authenticate,  the  order  of  council  complained  of,  and  examine 
witnesses  upon  the  matter  of  the  complaint,  whose  depositions 
shall  be  taken  and  transmitted  to  this  country,  in  the  same 
manner  as  prescribed  by  the  13  G.  3.  c.  63. 

§  6.  Copies  of  orders  of  council  so  authenticated,  and  depo- 
sitions so  taken,  are  to  be  received  in  evidence  in  the  courts  of 
law  or  equity  at  Westminster. 

§  ?.  limits  the  time  for  instituting  any  prosecution  or  suit 
against  the  governor-general  or  any  member  of  his  council, 
before  any  court  in  Great  Britain  (except  the  hi^h  court  of 
parliament)  to  live  years  after  the  commission  of  the  offence,  or 
after  his  arrival  in  England. 

By  §  8.  the  Supreme  Court  is  not  to  have  any  jurisdiction  in 
matters  concerning  the  revenue. 

No  person  is  to  be  subject  to  the  jurisdiction  of  the  court 
on  account  of  his  being  a  land-owner,  or  farmer  of  land,  or 
land  rent.  §  9-  And  no  person  by  reason  of  his  being  employed 
by  the  Company,  or  by  a  native,  or  a  descendant  of  a  native  of 
Great  Britain,  is  to  be  so  subject  in  any  matter  of  inheritance 
to  lands  or  goods,  or  in  any  matter  of  contract,  except  in 
actions  for  trespasses  or  wrongs,  or  in  any  civil  suit  by  agree- 
ment in  writing  submitted  to  the  decision  of  the  court.  §  10, 

By  §  17.  the  court  may  determine  all  actions  against  the 
inhabitants  of  Calcutta;  such  actions,  where  the  parties  are 
Mahomedans,  to  be  decided  according  to  the  Mahoracdan  laws; 
and  where  Gentoos,  by  the  Gen  too  laws  ;  and  where  only  one 
of  the  parties  shall  be  a  Mahomedan  or  Gentoo,  by  the  laws  of 
the  defendant. 

By  §  21.  the  govern  or- general  and  council,  or  some  com- 
mittee thereof,  may  hold  a  court  to  determine  appeals  from  the 
provincial  courts  in  civil  suits  of  the  value  of  5000/.  in  the 
manner  theretofore  held,  and  the  same  shall  he  a  court  of 
record,  and  the  judgments  therein  given  final,  except  on  ap- 
peal to  his  Majesty. 

§  22.  The  same  court  shall  determine  all  offences  committed 
in  the  collection  of  the  revenue,  and  inflict  punishment  thereon, 
provided  they  do  not  extend  to  death,  maiming,  or  perpetual 
imprisonment. 

§  24.  No  action  for  wrong  or  injury  shall  lie  in  the  Supreme 
Court  against  any  person  exercising  a  judicial  office  in  the 
country  courts  for  any  judgment,  &c,  or  against  any  person  for 
acts  done  by  the  order  of  such  courts. 

§  25-  In  case  of  an  information  against  any  such  officer  or 
magistrate,  no  rule  shall  issue  until  notice  be  given  to  him  in 
writing;  one  month  if  residing  within  fifty  miles;  two  months 
if  residing  beyond  that  distance  ;  and  three  mouths  if  living  one 
hundred  miles  from  Calcutta ;  such  notice  to  contain  the  cause 
of  complaint j  and  to  be  proved  on  the  trial* 

§  2(i.  No  magistrate  to  be  liable  in  any  such  case  to  arrest  or 
to  put  in  bail,  until  he  shall  have  declined  to  appear  after 
notice  and  service  of  process. 

Delinquents  having  frequently  escaped  from  their  offences 
having  been  committed  out  of  the  jurisdiction  of  the  courts  in 
India,  it  was  provided  by  the  24-  G.  3<  c.  25.  §  4*.  that  British 
subjects,  as  well  servants  of  the  Company  as  others,  should 
be  amenable  to  all  courts  (both  in  India  and  Great  Britain) 
of  competent  jurisdiction  to  try  otlences  in  India,  for  crimes 
committed  in  the  territories  of  native  princes. 

By  §  45.  the  receiving  of  presents  is  declared  to  be  extortion, 
and  the  gift  is  forfeited  to  bis  Majesty,  unless  (§  46.)  the  court 
before  whom  the  offence  is  tried  shall  order  it  to  be  returned, 
or  the  whole  or  any  part  of  it  given  to  the  informer. 

With  a  view  to  prevent,  or  more  easily  punish,  the  miscon- 
duct of  the  Company's  servants,  several  regulations  were  made 
by  this  statute  for  the  discovery  of  their  property  on  their 
return  to  England  from  India ;  but  which  were  all  repealed 
by  staL  26  Gr.  3.  c.  57-  §  31. 

By  §  64.  the  coroner  and  attorney  of  the  king  in  the  King's 
Bench  (at  the  instance  of  any  person),  or  the  attorney-general, 
or  the  Court  of  Directors,  or  the  Court  of  Proprietors,  may 


exhibit  an  information  against  any  person  guilty  of  the  crime  of 
extortion,  or  other  misdemeanors  committed  in  the  East  Indies, 
after  January  1,  1785,  which  information  is  to  be  tried  by  a 
special  court  of  judicature. 

Some  of  the  provisions  of  the  24-  G.  3.  c.  25.  for  the  selection 
of  the  special  commissioners  who  were  to  constitute  this  court, 
were  varied  by  the  26  G.  X  c.  5?.  The  two  acts  in  substance 
direct  as  follows.  The  Lords  are  to  ballot  in  the  manner  therein 
prescribed  for  twenty-six  of  their  house,  and  the  Commons 
for  forty  of  their  number ;  their  names  are  again  to  be  put 
into  a  box,  to  be  drawn  out  by  lot,  in  presence  of  three 
judges,  (one  of  the  Court  of  K.  B.,  one  of  C.  P.,  and  one  of  the 
Exchequer,)  and  of  the  parties;  and  the  defendant  may 
peremptorily  challenge  thirteen  peers  and  twenty  commoners, 
and  he,  as  well  as  the  prosecutor,  may  challenge  as  many  as  they 
please  for  cause  shown.  The  lirst  live  navies  of  the  peers,  and 
the  first  seven  names  of  the  commoners,  which  shall  be  drawn 
without  challenging,  shall  be  returned  by  the  three  judges  to 
the  Lord  Chancellor,  to  be  inserted  with  those  of  the  three 
judges  in  a  special  commission,  for  them,  or  any  ten  of  them, 
of  whom  one  of  the  judges  shall  always  be  one,  to  hear 
and  determine  every  such  information,  and  pronounce  judg- 
ment thereon;  such  judgment  to  be  enforced  by  the  authority 
of  the  Court  of  K.  B.,  and  to  be  effectual  and  conclusive  to  all 
intents  and  purposes  whatsoever. 

The  26  G.  3.  c.  57-  §  25.  provides  that  any  such  information 
may,  at  the  desire  of  the  attorney-general  or  other  prosecutor, 
be  determined  in  the  Court  of  King's  Bench. 

By  §  3$.  as  wTell  the  servants  of  the  Company  as  all  other 
British  subjects  resident  or  to  be  resident  in  India  are  declared 
amenable  to  the  courts  in  that  country  for  felonies,  misde- 
meanors, or  ofiences  committed  in  any  of  the  countries  within 
the  limits  of  the  exclusive  trade  of  the  Company. 

By  §  30,  the  governor  and  council  of  Fort  Saint  Ceergc  in 
their  courts,  and  also  the  Mayors  Court,  according  to  their 
respective  judicatures,  shall  have  jurisdiction,  as  well  civil  as 
criminal,  over  all  British  subjects  resident  on  the  coast  of 
Coromandcl,  or  in  any  other  part  of  the  Carnatic,  or  in  the 
five  northern  circars,  including  those  parts  of  the  ei rears  which 
lie  within  the  province  of  Orissa,  or  within  the  dominions  of 
the  Sou  bah  of  the  Deckan,  the  Nabob  of  Arcot,  and  the 
Rajah  of  Tanjore. 

By  the  33  G.  3.  e.52.  §  156.  the  jurisdiction  of  the  Supreme 
Court  of  judicature  at  Fort  W  illiam  in  causes  of  admiralty,  is 
extended  to  the  high  seas,  whereby  a  defect  in  stat.  L3  G.  3, 
c.  63.  for  constituting  that  court  is  cured. 

For  increasing  the  number  of  magistrates  in  Bengal,  Madras, 
and  Bombay,  the  Supreme  Court  of  judicature  in  Bengal  is  bv 
the  same  act  to  issue  commissions  of  the  peace,  in  pursuance  of 
orders  issued  by  the  governor-general  in  council;  the  justices 
so  appointed  may,  by  order  in  council,  sit  also  in  the  courts  of 
oyer  and  terminer,  taking  the  oath  of  justices  in  England  (ex- 
cepting the  oath  prescribed  by  the  act  of  the  IS  G.  2.  relating 
to  qualification  by  estate).  The  proceedings  and  judgments  of 
justices  may  be  removed  to  the  court  of  oyer  and  terminer  by 
certiorari,  but  cannot  be  set  aside  for  want  of  form,  but  on  the 
merits  only.  The  justices  muy  likewise  associate  with  the 
governor-general  in  council,  in  causes  appealed,  when  called 
upon  so  to  do. 

By  §  157.  the  governors  of  the  several  presidencies  may 
appoint  coroners,  who  may  exercise  the  same  powers  as  coroners 
in  England. 

By  37  G,  3.  c.  142.  his  Majesty  was  empowered  to  erect 
courts  of  judicature  at  Madras  and  Bombay,  and  to  appoint  a 
recorder  to  preside  over  each. 

The  former  of  these  courts  was  abolished  by  the  39  and  40 
G.  3,  e.  79'  which  authorized  his  Majesty  to  establish  a  supreme 
court  of  judicature  at  Madras,  to  consist  of  the  like  number  of 
persons,  and  to  be  invested  with  the  like  jurisdiction,  powers, 
and  authorities,  as  were  possessed  by  the  Supreme  Court  of  judi- 
cature at  Fort  William  in  Bengal. 
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By  §  17-  the  respective  governors  and  council  of  Fort  Wil- 
liam and  Fort  Saint  George  may  order  in  what  manner  the 
courts  of  requests  within  those  settlements  shall  in  future  be 
formed,  and  to  what  amount  (not  exceeding  400  sicca  rupees) 
their  jurisdiction  shall  extend. 

By  §  20.  the  jurisdiction  of  the  Supreme  Court  of  Fort 
William  in  Bengal  extended  over  the  province  of  Benares,  and 
all  places  to  be  hereafter  annexed  to  that  presidency, 

Bv  47  G.  3.  st.  2.  c.  68.  the  governor  and  council  at  Madras 
and  Bombay  were  empowered  to  make  rules  and  orders  for  the 
better  government  of  those  settlements,  by  appointing  justices 
of  the  peace,  &c. 

By  55  G.  S*  c.  155.  §  102.  his  Majesty's  courts  within  the 
several  presidencies  of  the  Company  are  to  sit  at  least  four 
times  in  the  year,  at  such  intervals  as  the  judges  thereof  shall 
appoint  for  trying  criminal  offences. 

By  §  103.  in  ease  of  misdemeanors  committed  by  British 
subjects  more  than  100  miles  from  a  presidency,  ex  officio  in- 
formations  may  be  bled  in  the  supreme  courts  ;it  Fort  William 
and  Madras,  and  in  the  Recorder's  Court  at  Bombay. 

Previous  to  this  act  British  subjects  residing  without  the 
towns  of  Calcutta,  Madras,  and  the  town  and  island  of  Bombay, 
were  exempted  from  the  j  urisdiction  of  the  Company's  courts, 
to  which  all  other  persons,  natives  or  others,  were  amenable  ; 
but  by  §  105.  106.  jurisdiction  is  given  to  the  magistrates  of 
the  districts  within  which  the  offender  or  debtor  is  resident  in 
cases  of  assaults  or  other  injuries  accompanied  by  force,  or  of 
debts  not  exceeding  fifty  rupees,  committed  on,  or  due  to, 
natives  of  India,  by  British  subjects. 

And  by  §  13?.  British  subjects  residing  or  carrying  on  trade, 
or  occupying  immoveable  property  ten  miles  from  the  presi- 
dencies, shall  be  subject  to  the  jurisdiction  of  the  courts  within 
whose  districts  they  are  so  residing,  &c,  in  civil  actions  and 
matters  relating  to  the  revenue,  With  such  right  of  appeal  as 
therein  mentioned,  unless  plaintiffs  shall  elect  to  sue  in  the 
supreme  courts,  or  in  the  Recorder's  Court  at  Bombay. 

§  109.  gives  a  concurrent  jurisdiction  to  the  provincial  with 
the  supreme  courts  over  natives  of  India,  in  the  service  of  the 
Company,  or  British  subjects,  in  criminal  and  eivil  cases. 

By  §  110,  the  Sudder,  Dewanny  Adawlut,  and  Nizam  tit 
Adawlut,  or  other  provincial  courts  exercising  the  highest 
jurisdiction  within  the  limits  of  the  several  presidencies,  may 
execute  process  of  arrest,  either  civil  or  criminal,  in  the  towns 
of  Calcutta  and  Madras,  and  the  town  and  island  of  Bombay. 

The  above  act  contains  various  other  provisions  for  the  punish- 
ment of  larceny,  forgery,  coining,  and  other  offences,  and  for  the 
transportation  of  criminals  sentenced  to  that  punishment, 

Bv  the  1  G.  k  c.  71  >  the  liecorder's  Court  at  Bombay  is  abo- 
lished, and  his  Majesty  authorized  to  erect  in  its  stead  a 
supreme  court  of  judicature,  consisting  of  the  like  number  of 
persons,  and  to  be  invested  with  the  like  jurisdiction,  powers, 
and  authorities,  within  the  town  and  island  of  Bombay,  and  the 
territories  now  or  hereafter  to  be  subordinate  thereto,  as  the  Su- 
preme Court  of  judicature  at  Fort  William  in  Bengal  possesses. 

By  4  G.  4,  c  81.  §  2.  persons  accused  of  capital  crimes  above 
J  Ji .'  miles  from  the  presidencies,  may  be  tried  by  a  court-martial. 

As  to  the  salaries,  passage  money,  and  pensions,  of  the  judges 
of  the  several  courts  of  Calcutta,  Madras,  and  Bombay,  see 
4  G.  4.  c.  71.  §  12  ;  (>  G*  4.  c,  85.  A  recorder's  court  was 
established  at  Prince  of  Wales's  Island  by  letters  patent  of 
25  March,  1807.  By  the  6  G  4.  c.  85.  his  Majesty  is  em- 
powered by  letters  patent  to  make  other  provisions  for  the  ad- 
ministration of  justice  in  that  island,  Singapore,  and  Malacca; 
and  accordingly,  in  1825,  on  the  petition  of  the  Company,  a 
court  of  judicature  was  constituted  by  letters  patent  for  those 
settlements,  consisting  of  the  governor,  the  resident  councillor, 
and  one  other  judge,  called  the  recorder. 

By  7  G.  4.  c.  37.  the  provision  of  the  13  G.  3.  c.  fa.  §  34. 
restricting  the  juries  in  criminal  cases  tried  before  the  Supreme 
Court  at  Fort  William  in  Bengal,  to  British  subjects>  is  altered; 
and  all  persons  resident  within  the  limits  of  the  towns  of  Cal- 


cutta, Madras,  and  Bombay,  and  not  being  the  subjects  of  anv 
foreign  state,  and  possessing  such  qualifications  as  the  courts  of 
judicature  in  those  presidencies  shall  require,  are  made  eligible 
to  serve  on  grand  or  petit  juries. 

By  §  3.  grand  juries  in  all  cases,  and  petit  juries  for  the  trial 
of  offenders  professing  the  Christian  religion,  were  to  consist  of 
persons  professing  that  religion  ;  but  by  2  and  3  IV,  4,  c.  U7, 
this  section  Is  repealed. 

By  2  and  3  W.  4*  c.  117-  the  governors  in  council  of  Cal- 
cutta, Madras,  and  Bombay,  are  authorised  to  appoint  anv 
persons  to  act  as  justices  of  the  peace  within  those  towns  under 
the  existing  qualifications,  whether  such  persons  are  British 
inhabitants  or  not. 

By  the  3  and  4  W.  4.  c.  85.  power  is  given  to  the  governor- 
general  in  council  to  legislate  for  India,  and  to  alter  the  laws 
now  in  force,  and  to  make  regulations  for  all  courts  of  justice. 
See  ante,  IV. 

§  115.  Any  court  of  justice  established  by  his  Majesty's 
charters  in  the  said  territories,  may  admit  persons  as  barristers, 
advocates,  and  attorneys  in  such  court  without  any  licence  from 
the  Company ;  and  the  being  entitled  to  practise  as  an  advo- 
cate in  the  principal  courts  of  Scotland  is  to  be  a  qualification 
for  admission  as  an  advocate  in  any  court  in  India  equal  to 
that  of  having  been  called  to  the  bar  in  England  or  Ireland. 

By  §  58,  54.  a  law  commission  is  to  be  appointed  10  inquire 
into  the  jurisdiction,  &c.  of  the  existing  courts  of  justice  and 
police  establishments  in  India,  and  into  the  nature  and  opera- 
tion of  all  laws  now  in  force.  The  reports  from  time  to  time 
made  are  to  be  considered  by  the  governor-general  in  council, 
and  transmitted,  with  the  resolutions  thereon,  to  the  Court  of 
Directors,  to  be  laid  before  parliament. 

VI.  The  Provisions  for  Religion.— By  53  G.  3,  c.  155, 
§  49 — 54.  after  reciting  that  no  sufficient  provision  hath 
hitherto  been  made  for  the  maintenance  and  support  of  a 
church  establishment  in  the  British  territories  in  the  East 
Indies,  and  other  parts  within  the  limits  of  the  Company's 
charter,  it  was  enacted  that  the  king  should  erect  one 
bishopric  for  the  whole  of  the  British  territories  in  the  East 
Indies,  &c,,  and  three  arch-deaconries  for  the  three  presi- 
dencies of  Fort  William  in  Bengal,  Fort  St.  George  on  the 
coast  of  Coromandel,  and  Bombay  :  the  salaries  of  such  bishop 
and  archdeacons  to  be  paid  by  the  Company ;  the  jurisdiction  of 
the  bishop  to  be  ascertained  by  his  patent;  and  after  fifteen 
years'  residence,  the  king  to  grant  them  pensions  payable  by 
the  Company.  By  4  G.  4.  c.  71.  §  3.  the  crown  may,  after  ten 
years'  service  instead  of  fifteen,  grant  the  pensions  provided  by 
the  53  G.  3-  c.  155,  By  %  5.  the  house  of  residence,  and  the 
expences  of  visitations  of  the  bishop,  are  to  be  defrayed  by 
the  Company.  By  §  6.  a  power  is  given  to  the  Bishop  of  Cal- 
cutta to  admit  persons  to  deacon's  and  priest's  orders. 

By  3  and  4  W.  4,  t\  85.  §  S{).  f)4,  his  Majesty  may  constitute 
I  two  other  bishoprics,  to  be  styled  the  bishopries  of  Madras  and 
Bombay,  the  bishops  whereof  shall  be  subordinate  to  the  Bishop 
of  Calcutta  as  their  metropolitan,  with  such  salaries  as  therein 
mentioned  ;  and  by  letters  patent  may  assign  the  limits  of  the 
dioceses  of  the  three  bishoprics,  and  grant  to  the  bishops  within 
their  dioceses  the  exercise  of  such  episcopal  functions  and  eccle- 
siastical j  urisdictions  as  he  may  think  necessary  for  the  good 
government  of  the  ministers  therein. 

By  §  100.  the  expences  of  visitations  by  the  Bishops  of 
Madras  and  Bombay  are  to  be  paid  by  the  Company. 

The  king  may  grant  to  any  bishop  of  Madras  and  Bombay  who 
has  exercised  iiis  ofiice  for  fifteen  years  a  pension  not  exceeding 
800/.  per  annum,  to  be  paid  quarterly  by  the  Company.  §  9& 

By  §  102.  it  is  enacted,  that  of  the  chaplains  maintained 
by  the  Company  at  each  of  the  presidencies,  two  shall  he  minis- 
ters of  the  church  of  Scotland,  with  the  same  salary  as  the 
military  chaplains.  Provided,  that  nothing  herein  contained 
shall  prevent  the  governor-general  in  council  from  granting 
from  time  to  time,  with  the  sanction  of  the  Court  of  Directors 
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and  of  the  Commissioners  for  the  Affairs  of  India,  to  any  sect, 
persuasion,  or  community  of  christians  not  being  of  the  united 
church  of  England  ami  Ireland,  or  of  the  church  of  Scotland, 
such  sums  of  money  as  may  he  expedient  for  the  puqiose  of 
instruction,  or  for  the  maintenance  of  places  of  worship. 


V  II.  The  Provisions  for  the  Appointment,  Promotion,  Edu- 
cation, c\'c.  oJ't/ie  Civil  and  Military  Servant*  of  the  Company.— 
By  24?  G,  3.  c.  25.  §  43.  no  writer  or  cadet  is  to  be  appointed 
by  the  Company  whose  age  shall  ho  under  fifteen  or  exceed 
twenty-two  years,  unless  in  the  case  of  persons  who  have  been 
in  the  king's  service  as  commissioned  officers  or  cadets  for  a 
year ;  who  may  be  appointed  cadets  if  not  more  than  twenty- 
Jive  years  old. 

All  officers  and  servants  of  the  Company,  under  the  degree 
of  councillors  and  commanders- in-chief,  are  to  be  promoted 
according  to  seniority  of  appointment,  unless  on  urgent  occa- 
sions. §  12. 

But  by  §  87-  civil  servants  of  the  Company  may,  bv  special 
order,  take  precedence  at  any  board,  &c.  to  which  they  are 
appointed,  according  to  the  seniority  of  their  nomination  thereto, 
and  not  of  their  appointment  to  the  Company's  service. 

By  S3  G.  3.  c.  52.  §  57-  three  years'  service  is  required  to 
qualify  a  civil  servant  to  hold  a  place  of  500/,  a  Year ;  six  years 
one  of  1500/. ;  nine  years  for  one  of  3000/. ;  and  twelve  years 
for  one  of  4-000/. ;  and  by  §  5(h  no  one  is  to  take  two  offices  of 
which  the  joint  salaries  shall  exceed  the  prescribed  sum.  Two 
years  of  the  time  spent  at  the  Company's  college  in  England 
shall  be  reckoned  as  time  spent  in  India.  47  G.  3.  H.  2  c  68 
§  7. 

By  33  G.  5.  c.  52.  no  military  or  civil  servant  of  the  Com- 
pany (under  the  degree  of  a  member  of  council,  or  commander 
in  chief),  after  five  years'  absence,  can  return  to  India  with  their 
rank,  or  serve  again,  unless  detained  bv  .sickness,  or  unless 
it  be  by  leave  of  the  Company,  on  a  ballot  of  three  parts  in 
four  of  a  general  court  of  proprietors.  In  case  of  sickness  in 
the  civil  service,  the  directors  are  the  judges ;  and  in  the 
military,  the  directors  and  the  board  of  control  jointly.  This 
is  qualified  by  §  8*  of  53  G.  3.  c.  155.  as  to  generals  and 
colonels  commanding  regiments,  who,  by  the  joint  permission 
of  the  directors  and  hoard  of  control,  may  return  after  five 
years.  By  §  85  of  that  act,  restored  civil  servants  shall  rank 
only  according  to  their  seniority  at  the  time  of  their  departure 
from  India. 

By  the  53  G.  3.  c.  155.  §  42.  the  colleges  established  by  the 
Company  at  Calcutta  and  Madras,  and  all  seminaries  which 
may  be  established  by  the  government  of  India,  are  made 
subject  to  the  control  of  the  Board  of  Commissioners. 

By  J  44-.  after  reciting  that  the  Company  had  lately  established 
in  England  a  college  for  the  education  of  young  men  designed  for 
their  civil  service  in  India,  and  also  a  military  seminary  for  the 
education  of  young  men  designed  for  their  military  service  in 
India,  it  was  enacted,  that  such  college  and  seminary  should  be 
continued  fo-  the  term  thereby  granted  to  the  Company,  and 
the  Court  of  Directors,  with  the  approbation  of  the  Board  of 
Control,  were  empowered  to  make  laws  and  regulations  for  the 
same. 

By  §  the  Court  of  Directors  are  not  to  nominate  or  send 
to  the  presidencies  any  person  as  a  writer,  unless  he  shall  have 
been  entered  and  resided  four  terms  at  such  college,  and  shall 
produce  a  certificate  from  the  principal  thereof. 

All  vacancies  in  the  offices  of  governor- general  of  India,  or 
of  the  governors  of  the  presidencies  of  Fort  Saint  George, 
Bombay,  and  Agra,  arc  to  be  filled  up  by  the  Court  of  Directors, 
subject  to  the  approbation  of  the  crown.  3  and  4  W.  4.  c.  85. 
§§  42.  58.  And  by  55  G.  3.  c.  155.  §  70.  all  vacancies  in  the 
offices  of  commander-in-chief,  or  of  any  provincial  commander- 
in-chief,  are  to  be  filled  up  by  the  Court  of  Directors,  subject  to 
the  like  approbation.  Neither  is  the  Board  of  Control  to  have 
the  power  of  appointing  any  of  the  servants  of  the  Company, 
or  of  interfering  with  the  officers  employed  in  its  home  esta- 


I  bhshment.    3  and  *  \\\  4.  c.  85.  §  34.    Vat  if  the  Court  of 
|  Directors  neglect  for  two  months  to  supply  the  vacancv  in  any 
office  or  employment  m  India,  the  crown  mav  fill  it  up.    6  n'O 
The  Court  of  Directors  may,  however,  make  provisional  ap- 
pointments, subject  to  the  approbation  of  the  crown,  where 
the  provisional  appointment  shall  be  to  the  offices  of  governor- 
general,  governor  of  a  presidency,  and  the  member  of  council 
ot  India,  directed  by  the  act  to  be  nominated  from  anion" 
persons  not  servants  of  the  Company.    §  6*1.  43 
By  §  74.  the  crown  may  remove  or  dismiss  any  person  holding 
any  office  or  commission,  civil  or  military,  under  the  Company 
in  India,  or  may  vacate  any  appointment  or  commission  to  any 
such  office  or  employment.    §  75.  preserves  to  the  Court  of 
Directors  the  power  to  remove  or  dismiss  any  officers  or 
servants  of  the  Company,  except  such  as  shall  have  been  ap- 
pointed by  the  crown  through  default  of  appointment  by  the 
court,  who  shall  not  be  removed  or  dismissed  without  the 
crown's  approbation. 

By  53  G.  3.  c.  185.  §  83.  no  restoration  by  the  Court  of 
Directors  of  any  civil  or  military  servant,  who  shall  have  been 
suspended  or  removed  by  the  Company's  governments  or  pre- 
sidencies in  India,  shall  be  valid,  without  the  consent  of  the 
Board  of  Control. 

By  3  and  4  IV.  4.  c,  85.  §  103.  the  governor-general  of 
India  in  council  shall,  after  the  first  day  of  January  in  every 
year,  make  and  transmit  to  the  Court  of  Directors  a  prospective 
estimate  of  the  number  of  persons  who  will  be  necessary,  in 
addition  to  those  already  in  India  or  likelv  to  return  from 
Kunipe,  to  supply  the  t-xpeetcd  vacancies  in  the  civil  establish- 
ments of  the  governments  in  India  in  such  one  of  the  subse- 
quent years  as  shall  he  fixed  in  the  rules  and  regulations 
hereinafter  mentioned.  The  Board  of  Commissioners  may 
reduce  such  estimate,  so  that  the  reasons  for  such  reduction 
be  given  to  the  said  Court  of  Directors,  and  in  the  month  of 
June  in  every  year,  or  within  one  mouth  after  such  estimate 
shall  have  been  received,  the  board  shall  certify  to  the  Court 
of  Directors  what  number  vf  persons  shall  be"  nominated  as 
candidates  for  admission,  and  what  number  of  students  ad- 
mitted to  the  college  of  the  Company  at  Hailevbury  in  the 
then  current  year,  but  so  that  at  least  four  such  candidates,  no 
one  of  whom  shall  be  under  the  age  of  seventeen  or  above  the 
age  of  twenty  years,  be  nominate,],  and  no  more  than  one 
student  admitted  for  every  such  expected  vacancy  in  the  said 
civil  establishments,  according  to  such  estimate  or  reduced 
estimate  as  aforesaid;  and  the 'Court  of  Directors  shall  nomi- 
nate the  number  of  candidates  for  admission  to  the  college 
mentioned  in  the  certificate  of  the  board;  and  if  the  Court  of 
Directors  shall  not  within  one  month  nominate  the  whole 
number,  the  Board  of  Commissioners  may  nominate  so  many 
as  shall  be  necessary  to  supply  the  deficiency. 

£  101.  When  any  vacancy  shall  happen  in  the  number  of 
students  in  the  college  by  death,  expulsion,  or  resignation,  the 
Board  of  Commissioners  may  add  in  respect  of  every  such 
vacancy  one  to  the  number  of  students  to  be  admitted,  and  four 
to  the  number  of  candidates  for  admission,  to  be  nominated  by 
the  court  in  the  following  year. 

§  105.  The  candidates  for  admission  shall  be  subjected  to 
an  examination  in  such  branches  of  knowledge  and  by  such 
examiners  as  the  said  board  shall  direct,  and  be  classed  in  a  list 
prepared  by  the  examiners,  and  the  candidates  whose  names 
stand  highest,  in  such  list  shall  be  admitted  by  the  said  court 
as  students  until  the  number  to  be  admitted  for  that  year, 
according  to  the  certificate  of  the  board,  be  supplied. 

§  106.  u  The  board  may  form  such  rules  and  regulations  for 
the  guidance  of  the  governor-general  in  council  in  the  for- 
mation of  the  estimate  hereinbefore  mentioned,  and  for  the 
good  government  of  the  college,  as  in  their  judgment  appear 
best  adapted  to  secure  fit  candidates,  and  for  the  examination 
and  qualifications  of  such  candidates,  and  of  the  students  of  the 
college,  after  they  shall  have  completed  their  residence  there, 
and  for  the  appointment  and  remuneration  of  proper  exa- 
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miners ;  and  such  rules  and  regulations  shall  be  submitted  to 
his  Majestv  in  council  for  his  revision  and  approbation, 

§  107.  The  students  who  have  a  certificate  from  the 
college  of  good  conduct  during  their  residence  therein  shall  be 
subjected  to  an  examination  in  the  studies  prosecuted  in  the 
college,  and  so  many  as  appear  duly  qualified  shall  be  classed 
according  to  merit  in  a  list  prepared  by  the  examiners,  and 
shall  be  nominated  to  supply  the  vacancies  in  the  civil  esta- 
blishments in  India,  and  have  seniority  therein  according  to 
their  priority  in  the  list ;  and  if  there  shall  be  vacancies  in  the 
establishments  of  more  than  one  of  the  presidencies,  the  students 
on  the  list  shall,  according  to  such  priority,  have  the  right  of 
electing  to  which  of  the  establishments  they  will  be  appointed. 

§  108.  No  appointment  of  any  professor  or  teacher  at  the 
college  shall  be  valid  until  approved  by  the  Board  of  Com- 
missioners. 

§  113.  Every  supercargo  and  other  civil  servant  of  the 
Company  at  Canton,  or  Saint  Helena,  shall  be  capable  of 
holding  office  in  any  presidency  which  he  would  have  been 
capable  of  holding  if  he  had  been  a  civil  servant  in  such  presi- 
dency during  the  time  he  shall  have  been  in  the  service  of  the 
Company. 

§  78,  The  Court  of  Directors,  with  the  approbation  of  the 
Board  of  Commissioners,  shall  make  regulations  for  the  dis- 
tribution of  the  patronage  in  the  said  territories,  and  the  pre* 
sideneies  thereof,  among  the  governor-general  in  council, 
governor- general,  governors  in  council-,  governors,  commander- 
in-chief,  and  other  commanding  officers  appointed  or  to  be 
appointed  under  this  act. 

§  80.  Every  disobedience  of  orders,  and  breach  of  trust,  by 
officers  or  servants  of  the  Company  in  India,  is  to  be  deemed  a 
misdemeanor,  and  may  be  punished  as  such  by  virtue  of  this 
act. 

VI II.  Who  may  trade  to  India  and  China,  and  under  what 
Restrictions* — By  3  and  4  W.  4.  c*  93-  so  much  of  the  4  G.  4. 
c.  80.  as  regulated  the  trading  of  British  subjects  within  the 
limits  of  the  charter  of  the  East  India  Company  is  repealed ; 
as  also  the  6  G.  4.  c.  107-,  and  6  G.  4.  c.  114.  which  prohibited 
the  importation  of  tea  and  goods  from  China  into  the  United 
Kingdom,  or  into  our  colonies  in  America,  unless  by  the  East 
India  Company,  or  with  their  licence- 
By  §  2.  any  of  his  Majesty's  subjects  may  carry  on  trade 
with  any  countries  beyond  the  Cape  of  Good  Hope  to  the 
Strcights  of  Magellan. 

§  ft  The  commander  of  any  vessel  arriving  at  any  place 
under  the  government  of  the  Company,  shall  deliver  to  the 
principal  officer  of  the  Customs  a  list,  specifying  the  names  and 
description  of  all  persons  on  board  such  vessel,  under  a  penalty 
of  100/.;  in  case  of  neglect,  to  be  recovered  as  therein  men- 
tioned, 

§  5.  After  reciting  it  is  expedient  for  the  objects  of  trade 
and  amicable  intercourse  with  the  dominions  of  the  Emperor  of 
China  that  provision  be  made  for  the  establishment  of  a  British 
authority  in  the  said  dominions,  authorizes  his  Majesty  to 
appoint  not  exceeding  three  superintendents  of  the  trade  of  his 
Majesty's  subjects  to  and  from  the  said  dominions,  with 
assistant  officers. 

§  6.  His  Majesty  may  give  to  the  said  superintendents 
powers  and  authorities  over  the  trade  and  commerce  of  his 
Majesty's  subjects  within  the  said  dominions;  and  issue  regu- 
lations touching  the  said  trade  and  commerce,  and  for  the 
government  of  his  Majesty's  subjects  within  the  said  domi- 
nions ;  and  impose  penalties,  forfeitures,  or  imprisonments  for 
the  breach  of  such  regulations;  and  create  a  court  of  justice 
with  criminal  and  admiralty  jurisdiction  for  the  trial  of 
offences  committed  by  his  Majesty's  subjects  within  the  said 
dominions,  and  the  ports  and  havens  thereof,  and  on  the  high 
seas  within  one  hundred  miles  of  the  coast  of  China ;  and 
appoint  one  of  the  superintendents  to  be  the  officer  to  hold 
such  court,  and  other  officers  for  executing  the  process  thereof; 


and  grant  such  salaries  to  such  officers  as  to  his  Majesty  ia 
council  shall  appear  reasonable. 

§  7.  No  superintendent  shall  accept  any  gift,  or  engage  in 
trade  for  his  own  benefit,  or  for  the  benefit  of  other  persons. 

§  8.  His  Majesty,  with  the  advice  of  his  privy  council 
may  impose  and  empower  persons  to  collect  from  any  ship  or 
vessel  belonging  to  the  subjects  of  his  Majesty  entering  any 
port  or  place  where  the  said  superintendents  shall  be  stationed 
a  duty  on  tonnage  and  goods  not  exceeding  in  respect  of 
tonnage  five  shillings  for  every  ton,  and  in  respect  of  goods  ten 
shillings  for  every  one  hundred  pounds  of  the  value  of  the 
same,  towards  defraying  the  expences  of  the  establish  men  ts  by 
this  act  authorized  within  the  said  dominions. 

§  t).  limits  the  time  for  bringing  actions  for  any  thing  done 
in  pursuance  of  the  act  to  six  months  after  the  fact  committed 
except  in  the  cases  therein  mentioned.  Defendants  are  to  have 
the  like  notice  and  privilege  of  tendering  amends  as  are  tnven 
to  justices  of  the  pence  by  the  2  i  G.  2.  c.  44. ;  may  plead  the 
general  issue,  and  offer  the  special  matter  in  evidence;  and 
may  recover  treble  costs,  should  the  plaintiffs  fail  in  or  abandon 
their  proceedings. 

The  duties  on  tea  are  now  imposed  and  regulated  by  the 
S  and  4  W.  4.  c  101. 

IX.  Who  may  settle  in  India,  and  in  what  Places. — Previous 
to  the  3  and  4  W.  4.  c.  &  1 .  no  one  could  settle  in  India  without 
a  licence  from  the  Court  of  Directors  or  the  Board  of  Control, 
and  all  persons  were  liable  to  arbitrary  deportation  without 
trial ;  but  by  §  81.  of  that  act,  any  natural- born  subjects  of  his 
Majesty  may  proceed  by  sea  to  any  port  having  a  custom-house 
establishment  within  the  said  territories,  and  reside  thereat,  or 
proceed  to  and  reside  in  or  pass  through  such  of  the  said  terri- 
tories as  were  under  the  government,  of  the  Company  on  the 
]  st  January,  1 800,  and  any  part  of  the  countries  ceded  by  the 
Nabob  of  the  Carnatic,  of  the  province  of  Cuttack,  and  of  the 
settlements  of  Singapore  and  Malacca,  without  any  licence 
whatever ;  provided  on  their  arrival  they  make  known  in 
writing  their  names,  places  of  destination,  and  objects  of 
pursuit  in  India,  to  the  chief  officer  of  the  customs  at  such 
port. 

§  82.  No  subject  of  his  Majesty,  except  the  servants  of  the 
Company  and  others  now  lawfully  authorized  to  reside  in  the  said 
territories,  shall  enter  the  same  by  land,  or  proceed  to  or  reside 
in  such  parts  of  the  said  territories  not  hereinbefore  mentioned, 
without  licence  from  the  Board  of  Commissioners,  or  the  Court 
of  Directors,  or  the  governor-general  in  council,  or  a  governor, 
or  governor  in  council  of  the  presidencies ;  provided  that  no 
licence  given  to  reside  in  parts  of  the  territories  not  open  to  all 
British  subjects  shall  be  revoked  unless  in  accordance  With 
some  express  clause  therein  contained, 

§  83.  The  governor-general  in  council,  with  the  appro- 
bation of  the  Court  of  Directors,  may  declare  any  places  within 
the  said  territories  open  to  all  his  Majesty's  natural-born  subjects, 
without  any  licence  whatever, 

§  84-,  The  governor- general  in  council  shall  make  laws  for 
the  prevention  or  punishment  of  illicit  entrance  into  or  residence 
in  the  said  territories. 

§  86.  Any  natural-born  subject  of  his  Majesty  authorised 
to  reside  in  the  said  territories  may  acquire  and  hdd  lands,  or 
any  right,  interest,  or  profit  in  or  out  of  lands,  for  any  terra 
of  years,  in  such  parts  of  the  said  territories  as  he  shall  be  so 
authorised  to  reside  in;  provided  that  nothing  herein  contained 
shall  prevent  the  governor-general  in  council  from  enabling! 
by  any  laws,  or  otherwise,  subjects  of  his  Majesty  to  acquire  or 
hold  lands,  or  rights,  interest,  or  profits  in  or  out  of  lands,  in 
any  part  of  the  said  territories, 

X.  The  Provisions  for  (he  Benefit  and  Protection  of  tk 
Natives  of  India.— By  53  G.  3.  c.  155.  §  43.  a  sum  of  not  less 
than  a  lac  of  rupees  in  each  year  is  to  be  set  apart  out  of  tbe 
surplus  revenues  by  the  governor-general  in  council  for  tbe 
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improvement  of  literature  and  the  encouragement  of  the  learned 
natives  of  India,  and  the  promotion  of  the  sciences;  all  schools, 
&e.  founded  for  such  purposes  arc  to  be  regulated  by  the  go- 
vernor-general in  council,  subject  to  the  power  vested  in  the 
Board  of  Control. 

By  3  and  4  W*  4.  c.  85.  §  85.  after  reciting  the  removal  of 
restrictions  on  the  intercourse  of  Europeans  with  the  said  ter- 
ritories will  render  it  necessary  to  provide  against  any  dangers 
that  may  arise  therefrom,  it  is  enacted,  that  the  governor- 
general  in  council  shall  by  laws  provide  for  the  protection  of 
the  natives  of  the  said  territories  from  insult  and  outrage  in 
their  persons,  religions,  or  opinions. 

§  87-  No  native  of  the  said  territories,  or  any  natural* born 
subject  of  his  majesty  resident  therein,  shall  by  reason  only  of 
his  religion,  place  of  birth,  descent,  colour,  or  any  of  thein,  be 
disabled  from  holding  any  place,  office,  or  employment,  under 
the  Company. 

§  88.  The  governor-general  in  couneil  shall  forthwith  take 
into  consideration  the  means  of  ameliorating  the  condition  of 
slaves,  and  of  extinguishing  slavery  throughout  the  said  terri- 
tories so  soon  as  such  extinction  shall  be  practicable  and  safe, 
and  transmit  to  the  C  ourt  of  Directors  drafts  of  laws  for  the 
purposes  aforesaid ;  in  preparing  such  drafts  due  regard  shall 
be  had  to  the  laws  of  marriage,  and  the  rights  and  authorities 
of  fathers  and  heads  of  families  ;  such  drafts  shall  be  taken  into 
consideration  by  the  Court  of  Directors,  who  shall  communicate 
to  the  governor-general  in  council  their  instructions  thereon, 
but  the  same  shall  not  be  put.  in  force  without  the  previous 
consent  of  the  court.  The  court  shall,  within  fourteen  days 
after  the  meeting  of  parliament  in  every  year,  lay  before  both 
houses  a  report  of  the  drafts  of  such  regulations  as  have  been 
received  by  them,  and  of  their  resolutions  thereon. 

See  further  as  to  the  history  of  the  Company,  Mill's  British 
India,  and  Companion  to  the  Newspaper,  No.  3.  from  which 
the  account  of  the  formation  of  the  Company  is  principally 
taken. 

EASTINUS,  Sax.  East-Tyncr\  An  easterly  coast  or 
country ;  also  the  east  sired,  cast  side  of  a  river,  &c.  Les 
K.  Ed.  L  6 

EASTLAND  COM  PAN Y.  This  company  subsisted  under 
a  charter  granted  by  Queen  Elisabeth  in  1579,  for  regulating 
the  commerce  into  the  east  conntry,  a  name  anciently  given, 
and  still  continued  by  mercantile  people,  to  the  ports  of  the 
Baltic  sea,  more  particularly  those  of  Prussia  and  Livonia. 
They  were  by  this  charter  to  enjoy  the  sole  trade,  through  the 
Sound,  into  Norway,  Sweden,  Poland,  Lithuania  (excepting 
Narva,  which  was  within  the  charter  of  the  Russian  Com- 
pany), Prussia,  and  also  Pom  crania,  from  the  river  Oder,  east- 
ward, Dantzic,  Elbing,  and  Koningsburgh :  also  to  Copen- 
hagen and  Elsinore,  and  to  Finland,  Gothland,  Bornholm, 
and  Oeland.  This  charter  was  confirmed  by  another  from 
Charles  I.  in  1629- 

By  the  stat.  £5  Car.  2.  c.  1.  the  following  provisions  were 
made  for  laying  open  a  very  considerable  part  of  this  trade:  it 
was  declared  lawful  for  any  native  or  foreigner,  at  all  times,  to 
have  free  liberty  to  trade  into  and  from  Sweden,  Denmark, 
and  Norway,  notwithstanding  the  charter  to  the  Eastland 
merchants,  or  any  other  charter.  And  further,  that  every 
person,  being  a  subject  of  this  realm,  might  be  admitted  into 
the  fellowship  of  merchants  of  Eastland  on  paying  ±Qs.  and  no 
more.  §  5,  ft.  Which  latter  provision  made  the  trade  to  the 
Other  parts  within  the  limits  of  the  charter  easily  accessible. 

EAT  ENDE  SINE  DIE.  Words  used  on  the  acquittal, 
&c.  of  a  defendant,  &c.t  that  he  may  go  without  delay,  l  e.  be 
dismissed.    See  tit.  Judgment. 

EAVES-DROP PERS.  Persons  that  listen  under  walls  or 
windows,  or  the  eaves  of  a  house,  to  hearken  after  discourse, 
and  thereupon  to  frame  slanderous  and  mischievous  tales,  are 
a  common  nuisance,  and  presentable  at  the  court- leet;  or  are 
indictable  at  the  sessions,  and  punishable  by  fine,  and  finding 
sureties  for  good  behaviour.    2  Hawk.  F.  C.  c.  10.  §  58: 

VOL*  I. 
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Kitck.  of  Courts,  20;  4  Comm.  169.  See  tit.  Good  Beha- 
viour. 

EBDOMADARILS.  An  ebdomadary  or  officer,  appointed 
weekly  in  cathedral  churches,  to  supervise  the  regular  perform- 
ance of  divine  service,  and  prescribe  the  particular  duties  of 
each  person  attending  in  the  choir,  as  to  reading,  singing, 
praying,  &c.  To  which  purpose  the  ebdomadary,  at  the  begin- 
ning of  his  week,  drew,  in  form,  a  bill  or  writing  of  the  respec- 
tive persons,  and  their  several  offices,  called  tabula,  whereupon 
the  persons  there  entered  were  styled  intabulafi.  This  is  mani- 
fested in  the  statutes  of  the  cathedral  church  of  St.  Paul 
digested  by  Dr.  Ralph  Baldock,  dean  of  St  Pants,  anno 
1295.  MSS. 

EBEUEMORTH,  EB  ERE  MORS,  EBEREM  LllDE  R , 
Saxr\  Bare  or  downright  murder.  Leg.  II.  1.  q.  12.  See 
tit.  Aberemurder, 

ECCLESIA,  LatJ]    The  place  where  God  is  served,  com- 
monly called  a  church ;  but  in  law  proceedings,  according  to 
Fifzherbert,  this  word  intends  a  parsonage  ;  for  so  he  expresses 
it  in  a  question,  whether  a  benefice  was  ecclesia  sivc  capella 
&c.    F,  N.  B.  32 :  2  Inst.  $63. 

ECCLESIA  SCULPTURA,  The  image  or  sculpture  of 
a  church  in  ancient  times,  which  was  often  cut  out  or  cast  in 
plate  or  other  metal,  and  preserved  as  a  religious  treasure  or 
relic,  and  to  perpetuate  the  memory  of  some  famous  churches. 
Mon.  Ang.  torn.  3.  p.  309. 

ECCLESIASTICAL,  denotes  something  belonging  to,  or 
set  apart  for  the  church,  as  distinguished  from  civil  or  secular, 
with  regard  to  the  world. 

Ecclesiastical  Benefice.  Although  the  law  relating  to 
livings  has  already  been  treated  of  under  the  titles  Adiowwn 
and  Benefice,  the  present  head  is  introduced  for  the  purpose  of 
noticing  the  recent  act  of  the  3  and  4  IV.  4.  c.  27. 

By  §  30.  no  advowson  can  be  recovered  after  adverse  pos- 
session during  three  incumbencies,  or  sixty  years. 

§  Sin  Incumbencies  by  reason  of  a  lapse  are  to  be  deemed 
fresh  incumbencies,  but  not  incumbencies  in  consequence  of 
promotion  to  bishoprics. 

§  32.  Persons  claiming  ecclesiastical  benefices  in  remainder 
after  an  estate  tail  shall  be  deemed  to  claim,  through  the  party 
entitled  to  such  (.state  tail,  and  their  right  to  bring  anv  quart 
impedit  action  or  suit  limited  accordingly. 

By  §  33.  no  advowson  shall  be  recovered  after  100  years 
from  the  commencement  of  the  adverse  possession,  unless  a 
clerk  shall  subsequently  have  obtained  possession  on  the  pre- 
sentation of  the  party  claiming,  or  of  some  person  through 
whom  he  claims. 

§  34%  extinguishes  the  right  to  any  advowson  after  the 
determination  of  the  period  limited  by  the  act  for  bringing  any 
quare  impedit,  or  other  action  or  suit  for  the  recovery  thereof. 

Ecclesiastical  Corporations,  are  where  the  members 
that  compose  it  are  spiritual  persons.  They  were  created  for 
the  furtherance  of  religion,  and  perpetuating  the  rights  of  the 
church.    See  tit.  Corporation. 

By  3  and  4  W.  4.  c.  2?.  §  2.  no  person  (which  word  by  §  1. 
extends  i(  to  a  body  politic,  corporate,  or  collegiate/')  shall 
make  an  entry  or  distress,  or  bring  an  action  to  recover  any 
land  or  rent  but  within  twenty  years  after  his  right  accrued. 

§  29-  The  time  within  which  an  ecclesiastical  or  eleemosynary 
corporation  sole  can  recover  any  lands  or  rents  is  limited  to 
two  incumbencies,  and  six  years  if  they  shall  amount  to  sixty 
years,  and  if  not,  then  to  such  incumbencies  and  term  and  such 
an  additional  number  of  years  as  will  make  up  the  period  of 
sixty  years. 

Ecclesiastical  Courts.    See  tits.  Courts  Ecclesiastical. 

Ecclesiastical  Jurisdiction.  By  stat.  37  H.  8.  c.  17. 
the  doctors  of  the  civil  law,  although  they  be  laymen,  &cv  may 
exercise  ecclesiastical  jurisdiction. 

Ecclesiastical  Laws.  See  tits.  Canon  Law,  Courts  Eccle- 
siastical. 

Ecclesiastical   Persons,  or  Ecclesiastics.  Ecdesu 
3  H 
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ast'ici.]  Churchmen,  persons  whose  functions  consist  in  per- 
forming the  service,  and  keeping  up  the  discipline  of  the 
church*    See  tit.  Clergy. 

EDESTIA.  From  Miles*  used  in  some  old  charters  for 
buildings* 

EDI  A.  Aid  or  help  .  Thus  Du  Fresne  interprets  it;  but 
dowel  says  it  signifies  east'. 

EDICT,  e.dietum.~\  An  ordinance  or  command ;  a  statute. 
Laf.  Lair  Diet. 

EDICTAL  CITATION.  In  Scotch  law,  a  citation 
against  a  foreigner  not  within  Scotland,  but  who  has  a  landed 
estate  there,  or  against  a  native  who  is  out  of  Scotland.  The 
citation  is  published  at  the  market  cross  of  Edinburgh,  and 
pier  and  shore  of  Leith,  and  is  authorised  partly  by  necessity, 
partly  by  the  idea  that  whoever  is  possessed  of  property  there, 
will  have  left  a  warrant  with  some  one  to  attend  to  his  interest 
in  that  court  where  alone  any  question  in  relation  to  it  can  be 
tried, 

EE L-  FARES.    A  fry  or  brood  of  eels.    Stat.  25  H.  8. 

EFFECTUAL  Adjudication.  A  legal  security  for  a  debt 
on  the  estate  of  the  creditor  in  Scotland.  See  stat.  33  G*  3. 
c.  74.  §  11. 

EFFEERERS  (or  Ajferers.)  Persons  appointed  to  set 
and  assess  fines  in  courls-leet,  &c. 

EFFORCIALITKR.  Forcibly;  as  applied  to  military 
force.    Mat.  Paris,  anna  1213. 

EFFRACTO RES,  La(.~]  Breakers;  applied  to  burglars, 
that  break  open  houses  to  steal. 

EFTERS,  &ax.~\    Wavs,  walks,  or  hedges.  Blount. 

EFFUSIO  SANGUINIS.  The  mulct,  fine,  or  penalty, 
imposed  by  the  old  English  laws  for  the  shedding  of  blood, 
which  the  king  granted  to  many  lords  of  manors.  And  this 
privilege,  among  others,  was  granted  to  the  abbot  of  Glaston- 
bury.   Carl  it  far.  MSS. 

EGYPTIANS,  EgyptianV]  Commonly  called  Gypsies.— 
These  are  a  strange  kind  of  commonwealth  among  themselves, 
of  wandering  impostors  and  jugglers,  who  made  their  first 
appearance  in  Germany  about  the  beginning  of  the  sixteenth 
century,  and  have  since  spread  themselves  all  over  Europe  and 
Asia.  They  were  originally  called  Zinganees  by  the  Turks, 
from  their  captain  Zinganeus,  who,  when  Sultan  Selim  con- 
quered Egypt,  about  the  year  1517,  refused  to  submit  to  the 
Turkish  yoke,  and  retired  into  the  deserts,  where  they  lived 
by  rapine  and  plunder,  and  frequently  came  down  into  the 
plains  of  Egypt,  committing  great  outrages  in  the  towns  upon 
the  Nile,  under  the  dominion  of  the  Turks.  But  being  at 
length  subdued,  and  banished  from  Egypt,  they  dispersed  them- 
selves in  small  parties  into  every  country  in  the  known  world ; 
and  as  they  were  natives  of  Egypt,  a  country  where  the  occult 
sciences,  or  black  art,  as  it  was  called,  was  supposed  to  arrive  to 
great  perfection,  and  which  in  that  credulous  age  was  in  great 
vogue  with  persons  of  all  religions  and  persuasions,  they  found 
the  people  wherever  they  came  very  easily  imposed  on.  Mod. 
Univ.  Hint,  vol.  3.  p.  271.    See  tits.  Fortune-tellers,  Vagrants. 

In  an  historical  survey  of  the  customs,  habits,  and  present 
state  of  the  Gypsies  (by  J.  Hoyland,  York,  ISlti),  it  is  sug- 
gested that  India,  in  the  first  instance,  was  the  country  which 
sent  forth  these  wandering  tribes ;  and  that  they  consisted  of 
the  lowest  castes  of  the  Hindus,  who  emigrated  in  great 
multitudes,  in  order  to  avoid  the  excessive  cruelties  exercised 
by  Tamerlane  on  his  celebrated  invasion  of  the  Hindus,  in  the 
years  1408  and  1409  ;  that  they  were  as  much  strangers  and 
wanderers  in  Egypt  as  elsewhere,  and  there,  as  in  other  coun- 
tries.  formed  a  distinct  people.  The  similarity  of  the  Gypsey 
language  to  the  Hindu  stain,  and  its  total  dissimilarity  to  the 
Coptic  or  ancient  Egyptian  is  also  adduced  as  a  proof  of  this 
theory. 

They  have  been  called  Zigenners,  Sziganys,  Cygernis, 
Tsthingi :'iies,  all  seeming  in  sonic  measure  derivable  from  tin? 
ancient  German  Zichegan  or  Vagrant.  The  Scotch  act,  Ib'yO, 
relating  to  Egyptians,  c.  13.  is  understood  to  be  still  in  force. 


By  I  and  2  P.  M.  c.  4.  and  5  Elk.  c.  20.  it  was  declared 
felony  without  benefit  of  clergy  for  any  Egyptians  to  remain  a 
month  in  the  kingdom,  and  also  for  persons  above  fourteen 
years  old  to  be  found  in  their  fellowship,  or  disguised  like  them. 

Sir  Matthew  Hale  informs  us,  that  at  one  Suffolk  assizes  no 
less  than  thirteen  gypsies  were  condemned  and  executed  upon 
these  statutes  only  a  few  years  before  the  restoration.  The  act 
of  Elizabeth  was  repealed  by  the  23  G.  3.  c.  5  \  ;  but  that  of 
Phillip  and  Mary  remained  in  force  till  1  G.  4.  c.  1 16.  Gypsies 
are  now  onlv  punishable  as  vagrants  under  the  5  G.  4  c  83 
§4. 

EIA,  from  Sax,  An  island.    MaL  Paris,  anno  8S3, 

See  Ft/. 

EJECT  A.  A  woman  ravished  or  deflowered  ;  or  cast  forth 
from  the  virtuous.    Eject  us,  a  wh  ore  monger,  Blount 

EJECTIONE  CUSTODIiE,  ejectment  de  garde.]  Was  a 
writ  which  lay  against  him  that  cast  out  the  guardian  from 
any  land  during  the  minority  of  the  heir.  Beg.  Orifr.  162; 
F.  A7.  B.  13f).  There  were  two  other  writs  not  unlike  this;  the 
one  termed  ravishment  de  gard,  and  the  other  droit  de  sard. 
See  tit.  Guardian. 

EJECTMENT. 
Ejectment  is,  strictly  speaking,  an  action  at  law,  wherebv  a 
person  ousted  or  amoved  from  an  estate  for  years  may  recover 
possession  thereof;  but  by  means  of  a  series  of  iictions  it 
lias  long  been  used  for  trying  disputed  titles  to  corporeal  here- 
ditaments; and  under  the  provisions  of  the  2  and  3  W.  4, 
c.  27*  for  the  abolition  of  real  and  mixed  actions,  it  will  shortly 
be  the  only  legal  mode  by  which  such  titles  can  be  determined. 

I.  The  Nature  and  Origin  of  the  modern  Action  of  Eject- 
ment. 

I  I.  For  what  Things  Ejectment  will  not  lie. 

III.  For  what  Things  Ejectment  ivitl  lie. 

IV.  The  D esc ript to n  req u i red  of  th e  Prem ises. 
V.  Who  may  Maintain  or  Defend  an  Ejectment 

VI.  Within  what  Time  the  Action  must  he  brought. 
VII.  Of  the  Declaration,  and  subsequent  Proceedings. 

h  The  Nature  and  Origin  of  the  modern  Action  of  Eject* 
ment. — The  following  account  of  this  action  is  taken  from 
3  Comm.  1 99. 

A  writ  of eject  ion  e  JirmcB,  or  action  of  trespass  in  ejectment, 
lieth  where  lands  and  tenements  are  let  for  a  term  of  years, 
and  afterwards  the  lessor,  reversioner,  remainder-man,  or  any 
st  ranger,  doth  eject  or  oust  the  lessee  of  his  term.  F.  N.  if.  220, 
In  this  case  he  shall  have  his  writ  of  ejection  or  ejectment,  to 
call  the  defendant  to  answer  for  entering  on  the  lands  so  de- 
mised to  the  plaintiff  for  a  term  that  is  not  yet  expired,  and 
ejecting  him.  And  by  this  writ  the  plaintiff  shall  recover  back 
his  term  or  the  remainder  of  it,  with  damages. 

Since  the  disuse  of  real  actions,  this  mixed  proceeding  is 
become  the  common  method  of  trying  the  title  to  lands  or 
tenements.  It  is  therefore  necessary  to  delineate  its  history, 
the  manner  of  its  process,  and  the  principles  whereon  it  is 
grounded. 

The  writ  of  covenant,  for  breach  of  the  contract  contained 
in  the  lease  for  years,  was  anciently  the  only  specific  remedy 
for  recovering  against  the  lessor  a  term  from  which  he  bad 
ejected  his  lessee,  together  with  damages  for  the  ouster.  But 
if  the  lessee  was  ejected  by  a  stranger  claiming  under  a  title 
superior  to  that  of  the  lessor,  or  by  a  grantor  of  the  reversion 
(who  might  at  any  time  by  a  common  recovery  have  destroyed 
the  term),  though  the  lessee  might  still  maintain  an  action  of 
covenant  against  the  lessor,  for  n on- performance  of  his  contract 
or  lease,  yet  he  could  not  by  any  means  recover  the  term  itself. 
F.  N.  B»  14&  If  the  ouster  was  committed  by  a  mere  stranger, 
without  any  title  to  the  land,  the  lessor  might  indeed,  of  a 
real  action  recover  possession  of  the  freehold,  but  the  lensee 
had  no  other  remedy  against  the  ejector  but  in  damages,  by  a 


EJECTMENT,  I. 


writ  of  ejection*  jirmm,  for  the  trespass  committed  in  ejecting 
him  from  his  farm.  But  afterwards,  when  the  courts  of  equitv 
began  to  oblige  the  ejector  to  make  a  specific  restitution  of  the 
land  to  the  party  immediately  injured,  the  courts  of  law  also 
adopted  the  same  method  of  doing  complete  justice;  and,  in 
the  prosecution  of  a  writ  of  ejectment  introduced  a  species  of 
remedy  warranted  by  the  original  writ,  nor  prayed  bv  the 
declaration  {which  are  calculated  for  damages  merely,  and  are 
silent  as  to  any  restitution),  viz.  a  judgment  to  recover  the 
terra,  and  a  writ  of  possession  thereupon.  This  method  seems 
to  have  been  settled  as  early  as  the  reign  of  Edward  IV., 
though  it  hath  been  said  to  have  first  begun  under  Henry  VII., 
because  it  probably  was  then  first  applied  to  its  present  prin- 
cipal use,  that  of  trying  the  title  *  of  the  land.  Bro.  Ab. 
F.  N.  B.  220. 

The  better  to  apprehend  the  contrivance,  whereby  this  end 
is  effected,  it  Ls  to  be  recollected  that  the  remedy  by  ejectment 
is,  in  its  original.,  an  action  brought  by  one  who  hath  a  lease 
for  years,  to  repair  the  injury  done  him  by  dispossession.  In 
order  therefore  to  convert  it  into  a  method*  of  trying  titles  to 
the  freehold,  it  is  first  necessary  that  the  claimant  do  take  pos- 
session of  the  lands,  to  empower  him  to  constitute  a  lessee  for 
years,  that  may  be  capable  of  receiving  this  injurv  of  dispos- 
session. For  it  would  be  an  offence,  called  in  our  Jaw  main- 
tenance, to  convey  a  title  to  another,  when  the  grantor  is  not 
in  possession  of  the  land :  and  indeed  it  was  doubted  at  first, 
whether  this  occasional  possession,  taken  merely  for  the  purpose 
of  conveying  the  title,  excused  the  lessor  from  the  legal  guilt 
of  maintenance.    I  Ch.  Rep.  Ap.  3Q. 

When,  therefore,  a  person,  who  hath  a  right  of  entry  into 
lands,  determines  to  acquire  that  possession,  which  is  wrong- 
fully withheld  by  the  present  tenant,  he  makes  (as  by  Jaw  he 
may)  a  formal  entry  on  the  premises,  and  being  so  in  the  pos- 
session of  the  soil,  he  there,  upon  the  land,  seals  and  delivers  a 
lease  for  years  to  some  third  person  or  lessee  ;  and,  having  thus 
given  him  entry,  leaves  him  in  possession  of  the  premises. 
This  lessee  is  to  stay  upon  the  land,  till  the  prior  tenant,  or  he 
who  had  the  previous  possession,  enters  thereon  afresh  and 
ousts  him  ;  or  till  some  other  person  (either  bv  accident  or  by 
agreement  beforehand)  comes  upon  the  land  and  turns  him 
out,  or  ejects  him.    For  this  injury  the  lessee  is  entitled  to  his 
action  of  ejectment  against  the  tenant ;  or  his  ca total  ejector, 
whichever  it  was  that  ousted  him,  to  recover  back  his  term  and 
damages.    But  where  this  action  is  brought  against  such  a 
casual  ejector  as  is  before  mentioned,  and  not  against  the  very 
tenant  in  possession,  the  court  will  not  suffer  the  tenant  to 
lose  his  possession  without  an  opportunity   to   defend  it. 
Wherefore  it  is  a  standing  rule,  that  no  plaintiff  shall  proceed 
in  ejectment  to  recover  lands  against  a  casual  ejector,  without 
notice  given  to  the  tenant  in  possession  (if  any  there  be),  and 
making  him  a  defendant  if  he  pleases.    And,  in  order  to  main- 
tain the  action,  the  plaintiff  must,  in  case  of  any  defence, 
make  out  four  points  before  the  court ;  viz.  title,  lease,  entry, 
and  ouster*    First,  he  must  show  a  good  title  in  his  lessor, 
which  brings  the  matter  of  right  entirely  before  the  court ♦ 
then,  that  the  lessor,  being  seised  or  possessed  by  virtue  of 
such  title,  did  make  him  the  lease  for  the  present  term; 
thirdly,  that  he,  the  lessee,  or  plaintiff,  did  enter  or  take  pos- 
session in  consequence  of  such  lease  ;  and  then,  lastly,  that  the 
defendant  ousted,  or  ejected  him.    Whereupon  he  shall  have 
judgment  to  recover  his  term  and  damages ;  and  shall,  in  con- 
sequence, have  a  writ  of  possession,  which  the  sheriff  is  to 
execute  by  delivering  him  the  undisturbed  and  peaceable  pos- 
session of  his  term. 

This  is  the  regular  method  of  bringing  an  action  of  eject* 
merit,  in  which  the  title  of  the  lessor  comes  collaterally  and 
incidentally  before  the  court,  in  order  to  show  the 


in  oruer  to  snow  the  injury 
done  to  the  lessee  by  this  ouster.  This  method  must  be  still 
continued  in  due  form  and  strictness  (save  only  as  to  the 
notice  to  the  tenant),  whenever  the  possession  is  vacant,  or 
there  is  no  actual  occupant  of  the  premises;  and  also  in  some 


other  cases.  But,  as  much  trouble  and  formality  were  found 
to  attend  the  actual  making  of  the  lease,  entry, 'md  ouster,  a 
new  and  more  easy  method  of  trying  titles  by  writ  of  eject- 
ment, where  there  is  any  actual  tenant  or  occupier  of  the  pre- 
mises an  dispute,  was  invented  bv  the  lord  chief  justice 
Nolle,  StyL  Pract.  Beg,  108.  (edit.  1657.) 

This  new  method  entirely  depends  upon  a  string  of  legal 
fictions;  no  actual  lease  is  made,  no  actual  entry  by  the 
plaintiff,  no  actual  ouster  by  the  defendant,  but  all  are  merely 
ideal,  for  the  sole  purpose  of  trying  the  title.    To  this  end, 
in  the  proceedings,  a  lease  for  a  term  of  years  is  stated  to 
have  been  made,  by  him  who  claims  title,  to  the  plaintiff  who 
brings  the  action  ;  as  by  John  Rogers  to  Richard  Smith,  which 
plaintiff  ought  to  be  some  real  person,  and  not  merely  an  ideal 
fictitious  one,  who  had  no  existence,  as  is  frequently,  though  un- 
warrantably, practised.  6  Mod.  2Q().  It  is  also  stated,  that  Smith, 
the  lessee,  entered,  and  that  the  defendant  William  Stiles,  who  is 
called  the  casual  ejector,  ousted  him ;  for  which  ouster  he  brings 
this  action.    As  soon  as  this  action  is  brought,  and  the  com- 
plaint fully  stated  in  the  declaration,  Stiles,  the  casual  ejector, 
or  defendant,  sends  a  written  notice  to  the  tenant  in  posses- 
sion of  the  lands,  e.  g.  George  Saunders,  informing  him  of 
the  action  brought  by  Smith,  and  transmitting  him  a  copy 
of  the  declaration  ;  withal  assuring  him  that  he,  Stiles,  the 
defendant,  has  no  title  at  all  to  the  premises,  and  shall  make 
no  defence ;  and  therefore  advising  the  tenant  to  appear  in 
court  and  defend  his  own  title;  otherwise  he,  the  casual 
ejector,  will  suffer  judgment  to  be  had  against  him,  and  thereby 
the  actual  tenant,  Saunders,  will  inevitably  be  turned  out 
of  possession.    On  receipt  of  this  caution,  if  the  tenant  in  pos- 
session does  not,  within  a  limited  time,  apply  to  the  court  to 
be  admitted  a  defendant  in  the  stead  of  Stiles,  he  if  supposed 
to  have  no  right  at  all ;  and,  upon  judgment  being  had  against 
Stiles,  the  casual  ejector,  Saunders,  the  real  tenant,  will  be 
turned  out  of  possession  by  the  sheriff. 

But  if  the  tenant  in  possession  applies  to  be  made  a  de- 
fendant,  it  is  allowed  him  upon  this  condition  ;  that  he  enter 
into  a  rule  of  court,  to  confess,  at  the  trial  of  the  cause,  three 
of  the  four  requisites  for  the  maintenance  of  the  plaintiff's 
action  ;  viz.  the  lease  of  Rogers,  the  lessor,  the  entry  of  Smith, 
the  plain th%  and  his  ouster  by  Saunders  himself,  now  made 
the  defendant,  instead  of  Stiles:  which  requisites  being 
wholly  fictitious,  should  the  defendant  put  the  plaintiff  to 
prove  them,  he  must  of  course  be  nonsuited  for  want  of 
evidence ;  but  by  such  stipulated  confession  of  lease,  entry, 
and  ouster,  the  trial  will  now  stand  upon  the  merits  of  the 
title  only. 

This  done,  the  declaration  is  altered  by  inserting  the  name 
of  George  Saunders  (the  tenant)  instead'  of  William  Stiles; 
and  the  cause  goes  down  to  trial  under  the  name  of  Smith 
(the  plaintiff)  on  the  demise  of  Rogers  (the  lessor)  against 
Saunders,  the  now  defendant.  And  herein  the  lessor  of  the 
plaintiff  is  bound  to  make  out  a  clear  title,  otherwise  his 
fictitious  lessee  cannot  obtain  judgment  to  have  possession  of 
the  land  for  the  term  supposed  to  be  granted.  But  if  the 
lessor  makes  out  his  title  in  a  satisfactory  manner,  then  judg- 
ment and  a  writ  of  possession  shall  go  for  Smith,  the  nominal 
plaintiff,  who,  by  this  trial,  has  proved  the  right  of  Rogers,  his 
supposed  lessor. 

But  if  the  new  defendants,  whether  landlord  or  tenant,  or 
both,  after  entering  into  the  common  rule,  fail  to  appear  at  the 
trial,  and  to  confess  lease,  entry,  and  ouster,  the  plaintiff  Smith 
must  indeed  be  there  nonsuited  for  want  of  proving  those 
requisites :  but  judgment  will  in  the  end  be  entered  against 
the  casual  ejector,  Stiles;  for  the  condition  on  which  Saunders 
(the  tenant),  or  his  landlord,  was  admitted  a  defendant,  is 
broken,  and  therefore  the  plaintiff  is  put  again  in  the  same 
situation  as  if  he  never  had  appeared  at  all ;  the  consequence  of 
which  (we  have  seen)  would  have  been,  that  judgment  would 
have  been  entered  for  the  plaintiff,  and  the  sheriff,  by  virtue 
of  a  writ  for  that  purpose,  would  have  turned  out  the  tenant 
3  H  2 
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Saunders,  and  delivered  possession  to  Smith,  the  plaintiff.  The 
Same  process,  therefore,  as  would  have  been  had,  provided  no 
conditional  role  had  ever  been  made,  mast  now  be  pursued 
as  soon  as  the  condition  is  broken. 

The  damages  recovered  in  these  actions,  though  formerly 
their  only  intent,  are  now  usually  (since  the  title  has  been 
considered  as  the  principal  question)  merely  nominal,  as  Is* 
In  order,  therefore,  to  complete  the  remedy,  when  the  pos- 
session has  been  long  detained  from  him  that  had  the  right 
to  Ltj  an  action  of  trespass  also  lies,  after  a  recovery  in  eject- 
ment, to  recover  the  mesne  profits  which  the  tenant  in  posses- 
sion has  wrongfully  received.  Which  action  may  be  brought 
in  the  name  of  either  the  nominal  plaintiff  in  the  ejectment, 
or  his  lessor,  against  the  tenant  in  possession  :  whether  he  he 
made  party  to  the  ejectment,  or  suffers  judgment  to  go  by 
default.  In  this  case,  the  judgment  in  ejectment  is  conclusive 
evidence  against  the  defendant,  for  all  profits  which  have 
accrued  since  the  date  of  the  demise  stated  in  the  former 
declaration  of  the  plaintiff;  but  if  the  plaintiff  sues  for  any 
antecedent  profits,  the  defendant  may  make  a  new  defence. 
4  Burr.  0*68. 

Such  is  the  modern  way  of  obliquely  bringing  in  quest  inn 
the  title  to  lands  and  tenements,  in  order  to  try  it  in  this 
collateral  manner;  a  method  which  is  now  universally  adopted 
in  almost  every  case.  It  is  founded  on  the  same  principles  as 
the  ancient  writ  of  assize,  being  calculated  to  try  the  mere 
possessory  title  to  an  estate ;  and  hath  succeeded  to  those  real 
actions,  as  being  infinitely  more  convenient  for  attaining  the 
ends  of  justice  ;  because  the  form  of  the  proceeding  being 
entirely  fictitious,  it  is  wholly  in  the  power  of  the  court  to 
direct  the  application  of  that  fiction,  so  as  to  prevent  fraud  and 
chicane,  and  eviscerate  the  very  truth  of  the  title.  The  writ 
of  ejectment  and  its  nominal  parties  (as  was  resolved  by  all  the 
judges)  are  judicially  to  be  considered  as  the  fictitious  form  of 
an  action,  really  brought  by  the  lessor  of  the  plaintiff  against 
the  tenant  in  possession  ;  invented,  under  the  control  and 
power  of  the  court,  for  the  advancement  of  justice  in  many 
respects;  and  to  force  the  parties  to  go  to  trial  on  the  merits, 
without  being  entangled  in  the  nicety  of  pleadings  on  cither 
side.    4  Burr.  668.    See  also  3  Burn  129*,  6. 

The  practice  reprobated  by  Blackstone  of  making  an  ideal 
person  the  plaintiff  is  now  invariably  adopted  ;  and  there 
is  no  longer  any  objection  to  it,  as  the  lessor  of  the  plaintiff, 
by  the  consent  rule  undertakes  to  pay  the  defendant's  costs 
in  case  the  plaintiff  fails  in  the  action.  A  party  before  he  is 
let  in  to  defend  must  now  also  specify  in  the  consent  rule  for 
what  premises  he  means  to  defend,  and  thereby  agree  to  confess 
upon  the  trial,  that  he  (if  he  defends  as  tenant,  or,  in  case  he 
defends  as  landlord,  that  his  tenant)  was  at  the  time  of  the 
service  of  the  declaration  of  the  premises  therein  mentioned ; 
should  he  not  confess  such  possession,  as  well  as  lease,  entry, 
and  ouster,  whereby  the  plaintiff  cannot  further  prosecute  his 
action,  no  costs  arc  allowed  to  him,  but  he  is  compelled  to  pay 
costs  to  the  plaintiff.  Regain  General™,  K.  B.  4  B.  §  A,  1<H>. 
Like  rule  in  C.  P.    2  B.  $  B.  4?0 :  Exchequer,  9  Price, 

It  has  been  already  observed,  that  in  the  case  of  a  vacant  pos- 
session, the  ancient  practice  of  entering  upon  the  premises,  and 
making  a  lease  thereof  to  a  third  person,  must  be  pursued.  As 
to  what  is  a  vacant  possession,  and  the  proceedings  thereon,  see 
Rascoe,  546'. 

1 1.  For  what  things  Ejectments  will  not  lie. — By  the  common 
law  this  action  cannot  be  brought  for  any  thing  whereon  an 
entry  may  not  be  made,  or  of  which  the  sheriff  cannot  deliver 
possession. 

Therefore  an  ejectment  will  not  lie  for  an  advowson,  a  rent, 
n  common,  or  other  incorporeal  hereditaments  which  pass  by 
<jrant ;  BrownL  129 :  Cro  Car,  4£)2  :  Sir.  54  ;  except  for  tithes 
in  the  hands  of  lay  appropriators,  by  the  express  purview  of  stat. 
32  //.  S.  c.  7-  which  doctrine  has  since  been  extended  by 


analogy  to  tithes  in  the  hand  of  the  clergy.   Cro.  Car,  301  * 

2  Ld.  Rayvu  789. 

III.  For  what  things  Ejectment  will  lie. — Ejectment  in 
general  lies  only  for  corporeal  hereditaments.  It  was  formerly 
held  it  did  not  He  for  a  chapel,  because  it  was  res  sacra,  and 
therefore  not  demisable;  but  this  doctrine  was  overruled, 
though  in  point  of  form  a  chapel  should  be  demanded  as  a 
messuage.  11  Co.  25.  6.:  Styles,  101.  Ejectment  also  lies  for 
a  church  ;  as  of  a  house  called  the  parish  church  oj\  &e.  And 
a  church  is  a  messuage,  by  which  name  it  may  be  recovered ; 
and  the  declaration  is  to  be  served  on  the  parson  who  per* 
forms  divine  service.    11  Rep*  25  :  1  Salk.25(l 

And  it  was  said  in  one  case  in  argument,  that  after  collation 
it  lies  for  a  prebendal  stall,     1  Wills.  11  — 14. 

It  will  lie  for  a  moiety,  or  third  part  of  a  manor  or  messuage, 
&c.  And  for  a  chamber  or  room  of  a  house  well  set  forth. 
11  Rep.  55.  59  :  3  Leon.  210. 

Land  forming  part  of  the  king  s  highway  may  be  recovered 
in  ejectment,  subject  to  the  public  easement,  under  the  name  of 
land,    1  Burr.  133. 

A  common  appendant  or  appurtenant  may  be  recovered  in  an 
ejectment  brought  for  the  lands  to  which  it  is  appendant  or 
appurtenant,  provided  it  be  mentioned  in  the  description  of  the 
premises.  Cas.  Temp.  Hard.  127:  Strange,  54.  An  eject- 
ment will  also  lie  for  aboiiary  of  salt.  Sid.  Kil  :  S.  C.  1  Lev. 
And  for  a  coal-mine,  Cro.  Jac.  150.  But  a  person  who  has  a 
mere  licence  to  dig  and  search  for  minerals  cannot  maintain 
ejectment,    2  B.  A,  A.  724. 

Ejectment  will  not  lie  for  a  watercourse  or  rivulet;  but 
where  the  soil  over  which  the  water  runs  is  the  property  of 
the  claimant,  it  may  be  recovered  as  "so  many  acres  of  land 
covered  with  water."    Yelv.  143. 

Whether  this  action  can  be  maintained  for  a  fishery  seems 
to  depend  upon  the  nature  thereof.  If  it  be  merely  a  common 
of  piscary,  it  is  only  a  profit  d  prendre,  and  ejectment  will  not 
lie  for  it.  Cro.  Jac.  144:  Cro.  Car.  492.  But  if  it  be  a 
several  fishery*  or  if  the  lessor  of  the  plaintiff  claim  under  the 
grant  of  a  fishery  generally,  which  seems  to  imply  a  right  to 
the  soil,  ejectment  appears  maintainable.    1  T.  R.  358. 

An  ejectment  may  be  brought  pro  prima  tonsura  where  a 
man  has  a  grant  of  the  first  grass  which  grows  on  the  land 
everv  year:  Cro.  Car.  36*2:  11  East,  366:  as  also  for  hay- 
grass  and  aftermath.  Hard.  330 :  2  T.  R.  45 1»  A  right  to 
the  herbage  is  sufficient  to  support  an  ejectment,  because  he 
who  has  a  grant  of  the  herbage  has  an  interest  in  the  soil, 
although  by  such  grant  the  soil  itself  does  not  pass;  but  the 
ejectment  should  be  for  the  herbage  of  the  land,  and  not  for 
the  land  itself.  Hard.  330.  Ejectment  will  likewise  liefer 
pasture  for  a  hundred  sheep.    2  Dal.  95. 

IV.  The  Description  required  of  the  Premises.— At  first  a* 
much  certainty  was  required  in  describing  the  premises  as  was 
requisite  in  a  prweipe.  1  Bro.  142:  2  Roll.  Rep.  loU  out 
this  strictness  was  soon  greatly  relaxed.  However,  it  was  sim 
considered  that  the  description  must  be  so  certain  as  to  enable 
the  sheriff  to  deliver  possession,  without  further  information 
from  the  lessor  of  the  plaintiff.  2  Raym.  1470.  At  length  it 
became  the  practice  for  the  sheriff  to  deliver  possession  ol  the 
premises  recovered,  under  the  directions  of  the  claimant,  wwi 
acts  at  his  own  peril ;  1  Burr.  629 '  5  Burr.  %6l3  1  2  B.  4'  A- 
660 ;  so  that  the  accuracy  formerly  demanded  is  no  longer 
necessary. 

An  ejectment  will  not  lie  for  a  tenement,  because  many  in- 
corporeal hereditaments  are  included  in  that  designation, 
Strange,  834:  Ld.  Raym.  W  I  or  for  a  messuage  or  tenc- 


it  uncertain  what  is  demanded.  But  after  verdict  the  court 
will  allow  the  verdict  to  be  entered  for  the  messuage  only, 
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without  obliging  the  lessor  of  the  plaintiff  to  release  the 
damages.  8  East)  357.  And  in  a  more  recent  case,  where  an 
ejectment  had  been  brought  for  a  messuage  and  tenement,  and 
judgment  entered  generally  for  the  plaintiff,  the  Court  of 
K.  B.  held,  on  writ  of  error,  that  there  was  no  ground  for 
reversing  the  judgment,  as  it  is  a  settled  rule,  that  if  the  same 
count  contains  two  demands,  for  one  of  which  the  action  lies, 
and  not  for  the  other,  the  damages  shall  be  referred  to  the 
good  cause  of  action,  although  it  would  be  otherwise  if  they 
were  in  separate  counts.    8  B.  $c  C.  70, 

An  ejectment  for  a  messuage  or  tenement  called  the  **  Black 
Swan,"  is  good  ;  for  the  addition  reduces  it  to  the  certainty  of 
a  dwelling- ho  use.  1  Sid.  2^5.  So  also  an  ejectment  for  a 
messuage  or  burgage.  Hard.  173:  Pop.  203.  A  messuage 
may  be  recovered  in  an  ejectment,  though  nut  in  a  praecipe,  by 
the  name  of  a  house.  Cro.  Jac.  654r.  So  an  ejectment  is  suf- 
ficiently certain  for  il  a  cottage  Cro.  Eliz.  818  ;  l<  a  chamber 
or  room  3  Leon.  210;  "a  passage  room  2  Ld,  Raym.  14.70 ; 
"  a  stable  ;  "  1  Lev,  58  ;  "  a  place  called  the  vestry;"  3  Lev.  96; 
"  four  cornmills,"  without  expressing  whether  they  are  wind' 
mills  or  watermills;  1  Mod.  {JO;  u  underwood;"  2  Roi.  Rep. 
485 ;  and  for  "  an  orchard/'  Cro.  Eliz.  854* 

In  ejectment  for  land  the  species  should  be  mentioned, 
whether  pasture,  &c;  for  land  in  its  legal  sense  signifies  arable 
land.  Ejectments  for  "  fifty  acres  of  gor/c  and  furze,  and  fif  ty 
acres  of  furze  and  heath,"  without  specifying  the  quantity  of 
each*  have  been  held  good  on  error.  ]  Mod.  90:  5  Burr. 
2672.  An  ejectment  will  not  lie  for  a  close  ;  11  Co.  55:  1  Roi 
Rep.  55:  Salic.  254 ;  or  for  the  third  or  other  part  of  a  close, 
or  a  piece  of  land,  unless  the  number  of  acres  are  set  forth. 
Owen,  18  :  Cro.  Car.  57 S:  Cro.  Eliz.  339*.  I  Lev.  213. 

If  a  person  be  ejected  from  land,  he  may  recover  it  by  that 
name,  although  part  of  a  house  has  since  been  built  upon  it. 
1  Burr.  144. 

It  is  sufficient  if  land  be  described  by  the  provincial  term 
whereby  it  is  known  in  the  county  where  it  is  situate.  Thus 
ejectments  for  so  many  acres  of  "  alder  carr  "  in  Norfolk,  the 
term  signifying  there  land  covered  with  alders  ;  2  Sir.  \Q(>3  ; 
for  "  catt legates  "  in  Yorkshire,  per  Lee,  J.  ibid. ;  for  a  **  beast- 
gate  "  in  Suffolk,  which  imports  land  and  common  for  one 
beast ;  2  Str.  1084 ;  have  been  held  good. 

So  also  on  a  writ  of  error  on  an  ejectment  brought  in 
Durham  ff  for  coal  mines  in  Gateside/'  without  specifying  the 
number,  the  judgment  was  affirmed,  it  appearing  that  such 
was  the  customary  made  of  declaring  in  that  countv.  4  Mod. 
S.  a  Salk.  255. 

In  ejectment  for  tithes  the  kind  demanded  should  be  speci- 
fied, as  hay,  &e,,  or  the  declaration  will  be  bad  for  uncertainty* 
1  I  Co.  25.  (b.):  1  Roi.  Rep.  65.  68.  But  the  precise  quantity 
of  each  species  need  not  be  mentioned,  it  being  enough  to  say 
«  certain  tithes  of  wool,  &c."    Dyer,  lift.  (A.) 

V.  Who  mat/  Maintain  or  Defend  an  Action  of  Ejectment. — 
].  I\  ho  mat/  maintain. — A  claimant  to  support  this  action  must 
possess  a  legal  title.  6  T.  R.  289 ;  7  T.  R.  43.  47  :  8  T.  R.  2. 
An  equitable  title  will  not  avail.  So  fixed  is  this  princple  that 
a  trustee  mav  maintain  an  ejectment  against  his  cestui  que  trust. 
8  T.  R.  1 1 8.  123. 

The  claimant  must  also  have  a  right  of  entry  at  the  time  of 
the  demise  in  the  declaration.  This  right  of  entry  or  posses- 
sion could  formerly  be  barred  in  six  different  ways,  viz.  by 
a  descent  cast,  by  a  discontinuance,  by  1  Hoc  lrvk-d  with  pro- 
clamations, by  warranty,  by  a  deforcement,  and  by  the  statute 
of  limitations.  21  Jac.  1.  c.  \6.  The  four  former  bars  have 
been  abolished  by  the  3  and  4  W.  4.  c.  27*  §  39.  and  3  and 
4  IV.  4.  c.  74.  ^  2.  See  tits.  Discontinuance,  Entry }  Fine,  and 
Warrant}/.  The  3  and  4  W.  4.  c.  27-  has  in  many  respects  altered 
the  21  Jac.  1.  c*  lti.  and  will  be  shortly  referred  to  under  the 
next  head. 

The  party  claiming  in  ejectment  must  recover  on  the  strength 
of  his  own  title,  and  not  on  the  weakness  of  that  of  the 


defendant ;  for  the  possession  of  the  latter  gives  him  a  right 
,  against  every  one  who  cannot  establish  a  good  title  in  himself; 
and  it  is  sufficient  for  such  defendant  if  he  can  show  the  real 
title  of  the  laud  to  be  out  of  the  lessor  of  the  plaintiff! 
4  Burr.  2487:  2  T.  R.  749:  4  T.  R.  682:  5  T.  R.  110: 
3  M.  $  S.  516". 

A  rector  may  recover  in  ejectment  against  his  lessee,  on  the 
ground  of  the  lease  of  the  rectory  being  avoided  on  account  of 
his  own  non-residence,  by  force  of  the  1 3  Eliz.  c.  20.  and  the 
lease  to  the  defendant,  describing  him  as  a  doctor  in  divinitv, 
produced  by  him  at  the  trial  in  support  of  his  title,  is  prima 
facie  evidence  of  his  being  such  as  he  is  therein  described  to  be, 
so  as  to  avoid  the  lease  under  stat.  21  H.  8.  c.  1 £,  §  3.  2  East's 
Rep.  467. 

A  presentation  being  rendered  void  by  having  been  made  in 
consideration  of  a  simoniacal  bond  to  resign,  an  incumbent  pre- 
sented by  the  king,  and  properly  inducted;  may  maintain  eject- 
ment against  the  clerk  simoniacally  presented.  It  was  objected 
that  qua  re  imped  it  was  the  proper  remedy  ;  but  it  was 
answered,  that  the  church  was  vacant  until  the  induction  of 
the  king's  clerk,  and  that  quare  impedit  was  the  proper  remedy 
when  the  church  was  full.    8  B.  Sc  C.  25. 

When  the  practice  of  requiring  an  actual  lease  of  the  pre- 
mises prevailed,  it  was  holden  a  copyholder  could  not  maintain 
ejectment  upon  a  demise  for  a  longer  term  than  a  year  without 
a  licence  from  the  lord.  See  cases  in  Gilb.  Ten.  214,  215. 
But  since  the  introduction  of  the  modern  practice  this  ob- 
jection is  obviated,  and  the  usual  consent  rule  is  sufficient 
evidence  of  the  lease.    3  T.  R.  1 7. 

The  heir  of  a  copyholder  can  maintain  the  action  before 
admittance.  2  H  its,  13:  3  T.  R.  1 6*9-  As  also  the  grantee 
of  the  reversion  of  a  copyhold  from  the  lord  ;  2  B.  #  A.  453  ; 
but  a  surrenderee  cannot.  Cro.  Eliz.  349.  It  is  sufficient, 
however,  if  he  be  admitted  before  the  trial;  for  in  that  case 
the  admittance  shall,  as  against  all  persons  but  the  lord,  relate 
back  to  the  time  of  the  surrender.     I  T.  R.  (iOO:  16'  East. 

A  guardian  in  socage  {Ld.  Raym.  130),  or  a  testamentary 
guardian3  appointed  pursuant  to  the  12  Car.  2.  c.  24.  §  8.  may 
bring  ejectment  for  the  lands  in  ward.  Faugh.  137:  2  Wits. 
129.  An  infant  may  make  a  lease  to  try  in  his  title  in  eject- 
ment.   3  Burr.  1794;  2  T.  R.  \5[). 

An  assignee  of  a  bankrupt  (I  WUs.  276),  conusee  of  a 
statute  merchant,  or  staple  (2  Saf/c.  5(j3),  tenant  by  elegit 
18  T.  R.  295  6:  6  Taunt.  202),  grantee  of  a  rent  charge 
(1  Saund.  112),  assignee  of  a  reversion  within  the  32  H.  8. 
c.  34,  upon  a  right  of  re-rentry  for  condition  broken  (2  B. 
A.  105),  can  maintain  the  action. 

A  corporation,  either  aggregate  or  sole,  may  make  a  lease  to 
try  a  title  in  ejectment.    1  Bids.  lit):  I  And.  248. 

Where  a  devise  is  of  a  freehold  interest,  the  devisee  may 
immediately,  and  without  any  possession,  recover  in  ejectment. 
Co*  Lit.  240.  b.  But  if  it  be  a  legacy  of  a  term  of  years,  he 
must  first  obtain  the  consent  of  the  executor  to  the  bequest. 
St  range ,  70. 

When  a  person  is  in  possession  under  a  lease  granted  prior  to 
a  mortgage,  the  mortgagee  is  bound  by  it ;  S  7\  R.  2 ;  but  it 
is  otherwise  of  a  lease  made  by  the  mortgagor  subsequent  to 
the  mortgage,  without  the  privity  of  the  mortgagee.  Doug.  21 . 

A  mortgagee  may  maintain  ejectment  against  the  mortgagor 
without  giving  notice  to  quit,  or  demanding  possession,  8  Barn, 
#  C*  767:  7  Bins.  421.  In  ejectment  by  a  mortgagee,  the 
mere  fact  of  his  having  received  interest  on  the  mortgage 
down  to  a  time  later  than  the  day  of  the  demise  in  the  de- 
claration, does  not  amount  to  a  recognition  by  him  that  the 
mortgagor  or  his  tenant  was  in  lawful  possession  of  the  pre- 
mises till  the  time  when  the  receipt  of  interest  took  place,  and 
therefore  is  no  defence  to  the  action.  2  Barn.  §  Adol.  473.  And 
see  7  Bing*  322  :  Adams  an  Ejectment,  60. 

Where  a  pauper  had  been  put  into  possession  of  a  cottage 
forty  years  before  by  the  then  overseers,  and  had  continued  in 
the  parish  pavj  and  the  cottage  had  at  times  been  repaired  by 
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the  overseers ;  the  pauper  disposed  of  it  and  went  away  :  held, 
that  the  existing  overseers  could  not  maintain  ejectment  for  it. 
14  East's  Rep.  488. 

Where  the  wife  of  the  tenant  continued  in  possession  after 
his  death,  hut  never  took  out  administration,  and  having 
married  again,  remained  in  possession,  paying  rent  until  her 
death :  held,  that  the  personal  representative  of  the  first  hus- 
band, taking  out  administration,  was  entitled  to  maintain  eject- 
ment against  the  second  husband  without  any  notice  to  quit. 
2  D.  %  R.  706. 

If  a  sheriff  sell  a  term  under  a  f.  fa.,  which  is  afterwards 
set  aside,  and  the  produce  of  the  sale  directed  to  be  returned 
to  the  termor,  he  cannot  maintain  ejectment  to  recover  his 
term  against  the  vendee  under  the  sheriff.  1  Maul,  Sehv. 
Rep.  425. 

A  landlord  may  maintain  the  action  for  the  recovery  of  pre- 
mises demised,  either  on  the  expiration  of  the  tenancy  by 
the  effluxion  of  time,  on  its  determination  by  notice  to  quit,  or 
by  some  act  of  forfeiture  on  the  part  of  the  tenant.  See 
further  on  these  points,  tit.  Lease,  and  supra. 

Where  an  ejectment  is  brought  against  a  tenant,  for  the 
purpose  of  turning  him  out  of  his  farm,  &c,  and  the  tenant 
actually  holds  the  premises  of  the  lessor  of  the  plaintiff,  it  is 
sometimes  necessary  to  give  him  notice  to  quit  possession,  in 
order  to  maintain  an  ejectment.  Here  we  may  observe,  that 
demises,  where  no  certain  term  is  mentioned,  are  held  to  be 
tenancies  from  year  to  year,  which  neither  party  can  determine 
without  reasonable  notice  to  the  other.  This  notice  is  in  most 
counties  six  months,  and  it  must  in  all  such  cases  expire  at  that 
part  of  the  year  when  the  tenancy  commenced  ;  and  therefore 
it  hath  been  holden,  that  half  a  year's  notice  to  quit  possession 
must  be  given  to  such  tenant ;  before  the  end  of  which  time 
the  landlord  cannot  maintain  an  ejectment,  unless  the  tenaut 
has  attorned  to  some  other  person,  or  done  some  act  disclaiming 
to  hold  as  tenant,  in  which  ease  no  notice  is  necessary;  and  the 
same  law  will  apply  to  the  executor  of  such  a  tenant.  3  JVils. 
25.    See  1  Term  Rep.  J  GO:  4  Term  Rep.36l. 

A  landlord  gave  notice  to  quit  different  parts  of  a  farm  at 
different  times,  which  the  tenant  neglected  to  do  in  part;  in 
consequence  of  which,  the  landlord  commenced  an  ejectment, 
and  before  the  last  period  mentioned  in  the  notice  was  expired, 
thu  landlord,  fearing  that  the  witness  by  whom  he  was  to 
prove  the  notice  would  die,  gave  another  notice  to  quit  at  the 
respective  times  in  the  following  year,  but  continued  to  proceed 
with  his  ejectment :  held,  the  second  notice  was  no  waiver  of 
the  first.    %  East's  Rep,  237. 

Where  a  defendant  in  ejectment  held,  as  to  the  arable  lands, 
from  Candlemas,  and  us  to  the  rest  of  the  farm  from  May-day, 
the  rent  being  payable  at  Michaelmas  and  Lady-day,  and 
notice  to  quit  was  given  six  months  before  May-day,  and  not 
six  months  before  Candlemas  ;  the  plaintiff  was  nonsuited 
See  2  E$sfs  Rep.  384, 

Under  an  agreement  hy  a  tenant  of  a  farm  "  to  enter  on  the 
tillage-land  at  Candlemas,  and  on  the  house  and  all  other  the 
premises  at  Lady-day  following,  and  that  when  he  left  the 
farm  he  should  quit  the  same  according  to  the  times  of  entry  as 
aforesaid and  the  rent  was  reserved  hull-yearly  at  Michael- 
nags  and  Lady-day:  held,  that  notice  to  quit,  delivered  half  a 
year  before  Lady-day,  but  less  than  half  a  year  before  Candle- 
mas, was  good  ;  the  taking  being,  in  substance,  from  Lady-day, 
with  a  privilege  for  the  incoming  tenant  to  enter  on  the  arable 
land  at  Candlemas,  for  the  sake  of  ploughing,  &c.  6  East's 
Rep.  120.    And  see  7  East,  551. 

Where  a  lease  of  lands  by  deed  is  made,  since  the  New  Style, 
to  hold  from  the  feast  of  St,  Michael,  it  must  he  taken  to  mean 
New  Michaelmas,  and  cannot  be  shown  by  extrinsic  evidence 
to  mean  Old  Michaelmas.  Doe  v.  Lea,  11  East,  3V2.  But  if 
the  demise  is  by  parol,  evidence  is  admissible  to  show  that  by  the 
custom  of  the  country  Lady-day  means  Old  Lady-day.  Doe 
v.  Benson,  4  Bam.     Aid.  583. 

After  the  expiration  of  a  lease  for  a  certain  term,  the  tenant 


continuing  in  possession  is  deemed  a  trespasser ;  and  therefore 
an  eject™ ent,  which  is  an  action  of  trespass,  may  be  brought 
without  any  notice  to  quit. 

But  in  ejectment  by  a  landlord  against  a  tenant,  whose  lease 
is  expired,,  the  latter  is  not  barred  from  showing  that  his  land- 
lord's title  is  expired.    4  T.  R.  682  :  3  M,  $  S.  51 6:  8  B  <fr 

c.  4711 

The  action  of  ejectment  is  rendered  a  very  easy  and  expe- 
ditious remedy  to  landlords  whose  tenants  are  in  arrear,  by 
stat.  4  G.  2.  c.  28.,  which  enacts  that  every  landlord  who  bath 
by  his  lease  a  right  of  re-entry  in  case  of  non-payment  of  rent, 
when  half  a  years  rent  is  due,  and  no  sufficient  distress  is  to  be 
had,  may  serve  a  declaration  in  ejectment  on  his  tenant,  or  fix 
the  same  upon  some  notorious  part  of  the  premises,  which  will 
be  valid,  without  any  formal  re-entry,  or  previous  demand  of 
rent ;  and  a  recovery  in  such  ejectment  shall  be  final  and  con- 
elusive,  both  in  law  and  equity,  unless  the  rent  and  all  costs  be 
paid  or  tendered  within  six  calendar  months  afterwards. 

The  legislature  appear  to  have  four  different  objects  in  view 
in  the  enactments  of  this  statute.  First,  to  abolish  the  idle 
form  of  a  demand  of  rent,  where  no  sufficient  distress  can  be 
found  upon  the  premises  to  answer  that  demand ;  secondly,  in 
cases  of  beneficial  leases  which  may  have  been  mortgaged,  to 
protect  the  mortgagees  against  the  fraud  or  negligence  of  the 
mortgagors ;  thirdly,  to  render  the  possession  of  the  landlord 
secure,  after  he  has  recovered  the  lands;  and,  fourthly,  to  take 
from  the  court  the  discretionary  power  they  formerly  exercised 
of  staying  the  proceedings  at  any  stage  of  them,  upon  payment 
of  the  rent  in  arrear  and  costs.  The  first  of  these  objects  is 
effected  by  permitting  the  landlord  to  bring  his  ejectment  with- 
out previously  demanding  the  rent ;  the  second,  by  permitting 
a  mortgagee  not  in  possession  to  recover  back  the  premises  at 
any  time  within  six  months  after  execution  executed,  by  pay- 
ing all  the  rent  in  arrear,  damages,  and  costs,  of  the  lessor,  and 
performing  all  the  covenants  of  the  lease ;  the  third,  by  limiting 
the  time  for  the  lessee  or  his  assigns  to  make  an  application  to  a 
court  of  equity  for  relief,  to  six  calendar  months  after  execution 
executed  ;  and  the  fourth,  by  limiting  the  application  of  the 
lessee  to  stay  proceedings,  upon  the  payment  of  the  rent  in 
arrear  and  costs,  to  the  time  anterior  to  the  trial,  and  making 
it  compulsory  upon  the  court  to  grant  the  application  when 
properly  made. 

Where  a  landlord  has  a  right  to  re-enter  for  non-payment  of 
rent,  he  cannot  recover  in  ejectment  at  common  law  unless  he 
demand  the  rent  on  the  day  on  which  it  becomes  due,  nor 
under  the  last  mentioned  statute  (§  2),  if  there  he  a  sufficient 
distress  on  the  premises.  7  T-  R.  1 17-  But  if  there  is  no  suffi* 
cient  distress,  the  landlord  may  hring  an  ejectment  without  a 
demand,  although  the  lease  provide  that  the  rent  shall  be  law- 
fully demanded,  2  Maule  $  S.  525.  Lord  EUenborongh,  C  J. 
dissent.  As  to  the  provision  of  stat.  11  G.  2.  c.  19*  §  Ifi*  a"d 
57  G.  3.  c.  52.  in  cases  of  tenants  at  rack-rent  being  in  arrear, 
and  deserting  the  premises,  see  this  Diet.  tit.  Rent,  Two 
justices  of  peace  may,  in  this  case,  put  the  landlord  m  pos- 
session. 

In  ejectment  hy  landlord  against  tenant,  the  stat.  1  G.  4. 
c.  87.  provides  that  where  the  term  or  instrument  of  any 
tenant,  holding  under  lease  or  agreement  in  writing,  shall 
have  expired  or  heen  determined  by  notice,  and  such  tenanl 
shall  refuse  to  give  up  possession,  after  demand  in  writing, 
signed  hy  the  landlord  and  his  agent,  and  the  landlord  snail 
proceed  to  ejectment,  it  shall  be  lawful  for  him,  at  foot  of  the 
declaration,  to  address  a  notice  to  such  tenant,  &c.  requiring 
him  to  appear  in  the  court  in  which  such  action  shall  be  com- 
menced, on  the  first  day  of  the  following  term,  to  be  made  de- 
fendant, and  find  bail,  if  ordered  by  the  court.  And  on  the 
appearance  of  the  party  at  the  day  prescribed  in  the  notice,  or 
in  case  of  non-appearance  on  making  the  usual  affidavit  of  ser- 
vice of  the  declaration  and  notice,  the  landlord  may,  on  pro- 
ducing the  lease  or  agreement,  or  counterpart,  and  proving  the 
execution  of  the  same  by  affidavit ;  and  on  affidavit  that  the 
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premises  have  been  actually  enjoyed  under  it,  and  that  the 
interest  of  the  tenant  has  expired  or  been  determined,  and  pos- 
session lawfully  demanded,  move  the  court  for  a  rule  to  show 
cause  why  the  tenant,  besides  entering  into  the  common  rule 
and  giving  the  common  undertaking,  should  not  undertake,  in 
case  a  verdict  shall  pass  for  the  plaintiff;  to  give  plaintiff  a 
judgment  of  the  term  preceding  the  trial,  and  enter  into  a  re- 
cognisance by  himself,  and  two  sureties,  to  pay  plaintiff  the 
damages  and  costs  which  shall  be  recovered  in  the  action.  As 
to  the  decisions  on  this  statute,  see  Tidd's  Prac.  1222.  Where 
a  tenant  holds  from  year  to  year  without  writing,  it  is  not 
within  the  statute  ;  3  B.  $  A.  770  ;  nor  a  tenancy  for  three 
months  certain  by  writing.  Id,  766.  A  tenant  who  has  sur- 
rendered his  term,  but  refuses  to  quit  the  premises,  cannot  be 
compelled  to  enter  into  the  recognizances  prescribed  by  the 
above  statute.    2  B.     Ad.  922. 

By  1  W,  4.  c.  70-  §  provision  is  made  to  remedy  the  in- 
convenience of  landlords  not  being  able  to  try  their  ejectments 
at  the  next  assizes,  where  their  right  of  entering  occurred  in 
or  after  Hilary  or  Trinity  terms.  In  such  cases  the  act  pro- 
vides that  the  lessor  may,  within  ten  days  after  the  tenancy 
expires,  serve  a  declaration  in  ejectment,  entitled  of  the  day 
next  after  the  day  of  the  demise  in  such  a  declaration,  with  a 
notice  requiring  the  tenant  to  appear  in  ten  days;  and  such 
proceedings  shall  be  had  as  if  the  declaration  had  been  served 
before  the  preceding  term,  provided  that  no  judgment  shall  be 
signed  till  default  of  appearance  and  plea  within  such  ten  (lavs, 
and  at  least  six  days'  clear  notice  of  trial  shall  be  given. 

here  the  title  of  the  landlord  accrued  during  Hilarv  Term 
and  the  property  was  in  Middlesex,  held,  the  above  statute  did 
not  apply.    1  D.  P.  C.  547. 

2.  Who  may  defend  the  Action.— In  ejectment  for  a  chapel, 
a  parson  claiming  a  right  to  enter  and  perform  divine  service, 
has  been  held  not  to  have  a  sufficient  title  to  be  admitted  a 
defendant.  Str.  f)l  4.  Notwithstanding  1  SafL  250.  no  man  is 
to  be  admitted  tenant  or  defendant  in  ejectment  by  the  com- 
mon rule,  unless  he  hath  been  in  possession,  or  received  rent, 
and  not  a  mere  stranger.    Comb.  20y. 

He  who  claims  title  shall  be  joined  as  a  defendant,  though 
the  plaintiff  opposea  it.  1  Salk.  256.  And,  therefore,  even  the 
wife  of  the  lessor.    1  Salk.  257. 

The  court  permitted  an  heir,  who  had  never  been  in  pos- 
session, to  come  in  and  defend  the  ejectment.  The  father, 
under  whom  he  claimed,  died  just  af  ter  having  first  obtained 
a  similar  rule.  4  Term  Hep,  122.  So  a  mortgagee.  Com- 
herb.  399.  As  to  a  cestui  que  trust,  see  3  Term.  Rep.  783 : 
4  Term  Rep.  122. 

To  prevent  fraudulent  recoveries  of  the  possession ,  by  col- 
lusion with  the  tenant  of  the  land,  all  tenants  are  obliged 
by  stat.  11  G.  2.  c.  1Q.  on  pain  of  forfeiting  three  years'  rent, 
to  give  notice  to  their  landlords  when  they  are  served  with 
any  declaration  in  ejectment:  and  any  landlord  may,  by  leave 
of  the  court,  be  made  a  co-defendant  to  the  action,  in  case  the 
tenant  himself  appears  to  it,  or  if  he  makes  default,  though 
judgment  must  he  then  signed  against  the  casual  ejector,  vet 
execution  shall  be  stayed,  in  case  the  landlord  applies  to' be 
made  a  defendant,  and  enters  into  the  common  rule;  a  ri-ht 
which,  indeed,  the  landlord  had  lone  before  the  provision  of 
Statute  (Stt/t.  Pract.  Reg.  [SO.  11].  '265:  7  Mod.  ;0: 
Salk.  257:  Burr.  1301.),  in  like  manner  as  (previous  to  the 
statute  of  I  Vest.  2.  c.  3.)  if,  in  the  real  action,  the  tenant  of 
the  freehold  made  default,  the  remainder-man  or  reversioner 
hail  a  right  to  come  in  and  defend  the  possession,  lest,  if 
judgment  were  had  ugain>t  the  tenant,  the  estate  of  those  be- 
hind should  be  turned  to  a  naked  right.  Bract,  lib.  5.  c.  10.  §  14. 

Demise  of  certain  lauds,  together  with  the  mines-  under  them, 
with  liberty  to  dig  for  ore  in  other  mines  under  the  surface  of 
other  hinds  not  demised.  The  tenant  fraudulently  concealed 
a  declaration  in  ejectment  delivered  to  him,  and  su tiered  judg- 
ment to  go  by  default.  The  declaration  in  ejectment  did  not 
mention  the  mines  at  all,  but  the  sheriff  in  executing  the 
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writ  of  possession,  by  the  concurrence  of  the  tenant,  delivered 
possession  of  the  premises  demised  to  the  tenant,  and  also  of 
those  mines  in  which  he  had  onlv  liberty  to  dig  ;  the  court 
held,  that  though  the  latter  could  not  be  recovered  under  the 
declaration  in  ejectment,  still,  that  the  tenant,  bv  his  own  act, 
had  stopped  himself  from  taking  that  objection,  and  that  in 
an  action  for  the  value  of  three  years'  improved  rents  under 
stat.  11  G.  2.  c.  19.  the  landlord  might  recover  the  treble  rent, 
in  respect  not  only  of  the  demised  premises,  but  of  the  mines 
in  which  the  tenant  had  only  a  liberty  to  dig.    2  B.§  A.  652. 

'I  he  improved  or  rack  rent  mentioned  in  §  12.  of  the  above 
statute  is  not  the  rent  reserved,  but  such  a  rent  as  the  landlord 
and  tenant  might  fairly  agree  on  at  the  time  of  delivering  the 
declaration  in  ejectment  in  case  the  premises  were  to  be  let.  Ibid. 

A  tenant  to  a  mortgagor,  who  does  not  give  him  notice 
of  an  ejectment  brought  by  the  mortgagee  to  enforce  an  attorn- 
ment, is  not  liable  to  the  penalties  of  the  stat.  II  G.  2.  1  Term. 
Rep.  647- 

Where  a  person  claims  in  opposition  to  the  title  of  the 
tenant,  he  cannot  be  considered  as  a  landlord  within  the  above 
statute.    3  Burr.  12Q5. 

A  third  person  cannot  defend  as  landlord  upon  the  trial  of 
an  ejectment,  where  it  appears  that  the  tenant  in  possession 
came  in  as  tenant  to  the  lessor  of  the  plaintiff,  and  paid  rent 
to  him  under  an  agreement  that  has  expired.  Doe,  d.  Knight 
v.  Smyihe  (Lady),  Term  Rep.  A.  B.  Mie.  56  G.  3.  347. 

The  court  will  not,  after  a  plaintiff  has  obtained  judgment 
and  possession  in  an  undefended  ejectment  without  collusion, 
and  has  sold  part  of  the  premises,  and  transferred  the  posses- 
sion, let  in  a  landlord  to  defend,  from  whom  his  tenants  had 
concealed  the  ejectment,    4  Taunt.  820. 

But  the  court  will  set  a  ide  a  writ  of  hab.fac.  pos.  executed, 
and  let  in  a  landlord  to  try  an  ejectment,  on  suggestion  of 
collusion.    5  Taunt.  205. 

It  is  not  necessary  for  the  landlord  to  be  made  defendant  in 
order  to  render  his  title  admissible  in  evidence,  for  he  may, 
with  the  tenant  s  consent,  defend  the  ejectment  in  his  name. 
And  where  a  lessor  of  1  be  plaintiff  having  knowledge  of  a  suit 
being  so  defended,  obtained  from  the  tenant  a  retraxit  of  the 
plea,  and  a  cognovit  of  the  action,  the  court  set  the  judgment 
aside.    7  Taunt.  <J. 

VI.  Within  yvhat  Time  the  Action  must  be  brought.  The 

statute  21  Jac.  1.  c.  \6.  §  1.  enacted  no  person  should  make  an 
entry  upon  lands  but  within  twenty  years  next  after  his  right 
or  title  descended  or  accrued.  By  §  %  infants,  married  women, 
persons  non  compos  mentis,  imprisoned,  or  beyond  seas,  at  the 
time  of  the  right  or  title  to  lands  descended  or  accrued  to  them, 
were  allowed  ten  years  after  the  removal  of  their  disabilities  to 
bring  their  action,  or  make  their  entry,  notwithstanding  twenty 
years  had  expired. 

This  act  did  not  extend  to  ecclesiastical  persons,  and  only 
operated  in  cases  of  adverse  possession. 

By  3  and  4  W.  4.  <\  27.  §  2.  no  person  (which  word  by  §  1. 
extends  to  a  body  politic,  corporate,  or  collegiate)  shall  bring 
an  action  to  recover  any  land  (which  by  §  1.  extends  to  all  cor- 
poreal hereditaments,  and  to  any  interest  therein,  whether  of  a 
freehold,  copyhold,  or  chattel  nature,  and  to  all  tithes,  other 
than  such  as  belong  to  a  spiritual  or  eleemosynary  corporation 
Bole),  but  within  twenty  years  next  after  his  right,'  or  the  right 
of  the  person  through  whom  he  claims,  accrued. 

§  3.  fixes  the  time  at  which  the  right  shall  be  deemed  to  have 
first  accrued  in  the  cases  therein  enumerated. 

By  §  16.  if  any  person  shall  be  under  disability  of  in- 
fancy, coverture,  idiotcy,  lunacy,  unsoundness  of  mind,  or 
absence  beyond  seas,  at  the  time  when  his  right  shall  first 
accrue,  he,  or  the  person  claiming  through  him,  may,  notwith- 
standing twenty  years  shall  have  expired,  make  an  entry  or 
bring  an  action  to  recover  land  within  ten  years  after  the 
cessation  of  any  such  disability,  or  the  death 'of  the  party  to 
whom  the  right  iirst  accrued. 
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By  §  2f).  no  lands  are  to  be  recovered  by  any  archbishop,  &c, 
or  other  spiritual  or  eleemosynary  corporation  sole,  after  two 
incumbencies  and  six  years,  or  sixty  years. 

Previous  to  the  above  act  non-payment  of  rent  alone  did  not 
render  the  possession  of  a  tenant  adverse  to  his  landlord ;  but 
by  §  3.  it  is  declared,  among  other  things,  that  a  right  of  entry 
shall  be  deemed  to  have  first  accrued  at  the  last  time  when 
rent  was  received,  which  will  have  the  eflect  of  making  twenty 
years*  possession,  without  payment  of  rent,  or  any  written 
acknowledgment  of  right  in  the  landlord  a  bar  to  any  eject- 
ment, which  the  latter  may  bring.  See  further  as  to  the  pro- 
visions of  this  act,  tit.  Limitation  of  Actions. 

VII.  Of  the  Declaration  and  subsequent  Proceedings— The 
declaration  is  the  first  process  in  an  ejectment,  founded  on  a 
supposed  original  writ  or  bill. 

Title.  The  declaration  should  regularly  be  entitled  of  the 
term  it  is  delivered,  or,  if  delivered  in  vacation,  of  the  pre- 
ceding term  ;  but  if  it  be  not  entitled  of  any  term,  the  omission 
is  not  material}  provided  the  tenant  has  sufficient  notice  therein 
given  him  to  appear  to  the  action.  Adams  on  Eject.  181. 
2d  edit. 

By  the  11  G-  4.  and  1  IV.  4.  c.  70.  §  36.  where  a  right  of 
entry  accrues  to  a  landlord  in  or  after  Hilary  or  Trinity  Term, 
he  may  at  any  time  within  ten  days  afterwards  serve  a  declara- 
tion in  ejectment,  specially  entitled  of  the  day  next  after  the 
day  of  the  demise  in  such  declaration,  whether  the  same  shall 
be  in  term  or  in  vacation,  wTith  a  notice  thereunto  subscribed, 
requiring  the  tenant  in  possession  to  appear  and  plead  thereto 
within  ten  days.  This  is  confined  to  issuable  terms.  2  C.  tjf 
I.  45. 

Venue.    In  ejectment  is  local,    2  W.  B.  1070:  Corvp.  1 76. 

Demise.  The  demise  must  be  laid  after  the  title  of  the 
lessor  of  the  plaintiff*  accrued.  Bull.  N.  P.  105  :  2  Str.  1087  : 
and  as  the  record  in  ejectment  is  evidence  in  an  action  for 
mesne  profits,  it  is  customary  to  lay  the  day  of  the  demise  as  far 
back  as  possible.  Bull.  N.  P.  87-  Joint  tenants  and  parceners 
may  either  join  or  sever  in  demising ;  1  Show.:  1  Wtls. ;  but 
tenants  in  common,  not  being  seised  per  vde  el  per  tout,  must 
make  several  demises ;  2  Wits.  232 ;  but  each  demise  may  be 
alleged  to  be  of  the  whole  premises ;  for  under  a  demise  of  the 
whole,  an  undivided  moiety  may  be  recovered.    1  Esp.  330. 

When  any  doubt  exists  as  to  the  party  in  whom  the  legal 
title  is  vested,  or  as  to  the  day  when  such  title  accrued,  it  is 
usual  to  declare  upon  distinct  demises  by  the  persons  concerned 
in  interest,  and  to  lay  them  on  different  days,  according  to  the 
circumstances  of  the  case.  But  if  a  party  is  made  a  lessor 
without  his  authority,  he  may,  before  appearance,  move  to 
have  his  name  struck  out  of  the  declaration.    2  Chitty  Rep. 

Situation  of  the  Premises,  §c.  It  is  sufficient  to  mention 
the  place  where  the  premises  are  situate,  without  describing  it 
by  the  name  of  its  civil  or  ecclesiastical  division.  4  Taunt.  671. 

*  But  if  the  premises  are  stated  as  lying  in  any  parish,  the 
description  must  be  correct ;  for  a  variance  will  be  fatal.  2  Camp. 
274.  When  they  are  situate  in  different  parishes,  it  is  usual 
to  enumerate  the  whole  as  lying  in  one  parish,  and  then,  to 
repeat  the  description,  stating  them  to  be  within  the  other ; 
but  it  seems  sufficient  to  describe  them  as  lying  in  the  parishes 
of  A.  and  B.    See  2  OtUty  Prac.  395. 

The  number  of  messuages,  &c*  mentioned  in  the  demise 
need  not  correspond  with  the  number  claimed,  and  the  practice 
is  to  double  the  amount  of  acres,  &c,  demanded ;  because, 
although  a  party  may  declare  for  more  than  he  is  entitled  to, 
and  recover  less,  the  reverse  will  not  hold,  Crot  Eliz.  1 3  : 
I  Burr.  390. 

Entry  and  Ouster.  The  plaintiff  is  stated  to  enter  upon  the 
premises  by  virtue  of  the  demise ;  and  it  is  usual,  though  not 
necessary,  to  allege  a  day.  Nor  is  it  essential  to  mention  the 
day  of  the  ouster,  if  it  appear  it  took  place  after  the  com- 
mencement of  the  term  and  before  action  brought.    Cro.  Jac. 


311  :  4  Burr.  2447;  Where  there  are  several  demises  on  the 
same  day,  the  practice  is  to  lay  one  entry  and  one  ouster;  but 
otherwise,  there  ought  to  be  as  many  entries  and  ousters  as 
there  are  demises.    1  Tidd.  581*  8th  edit. 

Amending.  The  declaration  may  be  amended  in  the  day  of 
the  demise;  4  Burr.  2447;  but  not  to  a  day  subsequent  to 
the  service  of  the  declaration.  Foxfotv  v.  Jeffries,  M.  S. : 
Adams3  Eject.  200.  It  may  also  be  amended  by  enlarging  the 
term  ;  Black.  940 ;  and  even  by  adding  a  new  count  in  a  freih 
demise.  1  D.  $  R.  1  73.  And  by  9  Cr.  4.  c.  15.  and  3  and  4 
W.  4.  §  23.  the  judge  in  the  trial  may  order  the  record  to  be 
amended  in  any  particulars  not  material  to  the  merits  of  the 
case.   See  further  tit.  Amendment* 

Notice  to  appear.  The  notice,  if  given  by  the  casual  ejector, 
is  for  the  tenant  to  appear  and  be  made  defendant  in  his  stead ; 
if  by  a  landlord,  under  the  1  G.  4.  c.  87*  for  the  tenant  to 
appear  and  enter  into  recognizances,  &c. 

The  Christian  and  surname  of  the  tenant  in  possession 
should  be  prefixed  to  the  notice.  1  Chitty  Rep.  573.  Where 
there  are  several  tenants,  it  is  usual  to  prefix  all  their  names  to 
the  notice ;  but  it  is  sufficient  to  prefix  the  name  of  each  to  the 
notice  accompanying  the  declaration  with  which  he  is  served. 
7  7'-  R.  477. 

A  notice  directed  to  a  wrong  person,  though  served  on  the 
tenant  in  possession,  is  not  good.    2  Tyr.  280. 

When  the  premises  are  situate  in  London  or  Middlesex,  the 
notice  (in  ordinary  cases,  not  between  landlord  and  tenant,  hut 
signed  in  the  name  of  the  casual  ejector)  should  require  the 
tenant  to  appear  on  the  first  day  in  full  term,  or  within  the 
first  four  days  of  the  term,  and  not  on  the  essoin  day.  2  Strange, 
1049. 

In  country  ejectments  the  notice  should  be  to  appear  in  the 
next  term  after  the  delivery  of  the  declaration,  whether  it  be 
an  issuable  term  or  not.  R.  E.  2  G.  4.  K.  B. :  4  B.  $  A.  539: 
2  B.  Sc  B.  705  :  9  Price,  299. 

Service  of  Declaration.  It  was  formerly  the  rule  that  decla* 
rations  in  ejectment  should  be  served  before  the  essoin  day  of 
each  term ;  but  by  one  of  the  general  rules  made  by  the  judges 
in  T.  R.  1  W.  4.  c.  11.  (( declarations  in  ejectment  may  be  served 
before  the  first  day  of  any  term,  and  thereupon  the  plaintiff 
shall  be  entitled  to  judgment  against  the  casual  ejector,  in  like 
manner  as  upon  declarations  served  before  the  essoin,  or  first 
general  return  day." 

The  declaration  must  be  served  by  delivering  a  copy  of  it, 
and  the  notice  thereunder  written,  to  the  tenant  in  possession, 
or  bis  wife.  Where  there  are  several  tenants  in  possession  of 
different  parts  of  the  premises,  a  copy  must  be  served  on  each 
to  entitle  the  lessee  of  the  plaintiff  to  judgment  against  the 
casual  ejector  for  the  whole.  1  Chitty  Rep.  141:3  Moore,  578. 
And  it  would  seem,  that  where  a  house  is  let  out  in  lodgings 
a  copy  should  be  served  on  every  lodger,  1  Tidd.  526*  8th  ed>; 
but  where  several  persons  are  in  possession  of  the  same  premises 
as  joint  tenants,  service  on  one  is  a  sufficient  service  on  all. 
1  Chitty  R.  141 :  1  B.  %  P.  369:  3  Tyr.  S4. 

If  the  tenant  keep  out  of  the  way  to  avoid  being  served, 
and  neither  he  nor  his  wife  can  be  met  with,  a  copy  of  the  de- 
claration should  be  delivered  to  his  child,  relation,  or  servant, 
or  other  person  on  the  premises,  and  another  copy  should  be 
affixed  to  the  door,  or  some  conspicuous  part  of  the  premises ; 
and  if  it  appear  on  an  affidavit  of  the  facts  that  the  tenant 
absconded  to  avoid  being  served,  the  court  will  grant  a  nue 
nisi,  that  such  service  shall  be  good,  and  direct  how  the  rule 
shall  be  served.   2  Wils. ;  2  Chitty  Rep.  176,  177 :  A***, 

The  tenant  himself  may  be  served  anywhere;  2  Str.  I0o4; 
but  service  on  his  wife  should  be  either  on  the  premises,  or  at 
his  dwelling-house.  6  T.  R.  7fc> :  2  B.  $  P.  55.  And  in  the 
latter  case  it  should  appear  that  she  and  the  tenant  m'e 
together  as  man  and  wife.  1  B.  $  P.  N.  R.  308.  Service 
on  any  other  relation,  or  on  a  servant,  must  be  upon  the  pre* 
mises.    1  Tidd,  527. 
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If  there  should  be  no  one  on  the  premises  on  whom  the  de- 
claration can  be  served,  a  copy  should  be  affixed  on  the  most 
conspicuous  part  of  the  premises,  and  an  application  made  to 
the  court  on  affidavit  of  the  circumstances,  that  such  service 
may  be  deemed  sufficient.    1  AT.  R.  2<)3:  2  Chilly  Rep.  178. 

In  every  case  the  notices  should  be  read  over  to  the  person 
served,  and  the  intent  and  meaning  of  the  declaration  and 
notices  and  such  service  explained. 

Judgment  against  the  casual  ejector.  The  time  for  the 
defendant's  appearance,  and,  in  case  of  his  default,  the  time  for 
moving  for  judgment  against  the  casual  ejector  {which  is  a 
motion  of  course  only  requiring  counsel's  signature^  are  go- 
verned by  tbe  locality  of  the  premises,  and  by  the  practice  of 
the  different  courts. 

Who  mat/  appear.  Has  already  been  considered  under  the 
head,  who  may  defend  the  action.  In  addition  to  what  is  there 
laid  down  with  respect  to  landlord  and  tenant,  it  may  be  stated 
that  the  latter  may  appear  alone,  or  jointly  with  the  former. 

In  ejectment,  where  there  are  divers  defendants,  and  the 
freeholds  are  several,  no  defendant  may  defend  for  more  than 
is  in  his  own  possession ;  and  the  plaintiff  mav  take  judgment 
against  his  ejector  for  what  remains.  1  Vent,  355  :  2  *Keb.  524 
531. 

If  there  be  two  defendants  in  ejectment,  and  one  of  them 
appears  and  confesses  lease,  entry,  and  ouster,  but  the  other 
does  not  appear,  in  that  case  the  plaintiff  may  enter  a  non-pros, 
or  retraxit,  against  him,  and  go  to  trial,  and  have  judgment 
against  the  other  defendant.  1  Lord  Raym.  717,  718.  Also 
if  an  ejectment  be  brought  against  two  persons,  and  after  issue 
joined  one  dies,  and  a  venire  is  awarded  as  to  the  two  defend- 
ants, and  a  verdict  against  two;  here,  upon  suggestion  of  the 
death  of  one  of  them  upon  the  roll,  judgmentshall  he  given 
for  the  plaintiff  against  the  other  for  the  whole:  for  it  is"  said 
this  action  is  grounded  upon  torts,  which  are  several  in  their 
nature,  and  one  may  be  found  guilty  and  the  other  acquitted. 
Ibid. 

The  consent  rule.  Has  also  been  already  mentioned.  Where 
a  landlord  is  admitted  to  defend  without  the  tenant,  judgment 
must  be  signed  against  the  casual  ejector  according  to  the  con- 
ditions of  the  consent  rule,  The  reason  for  this  practice  is,  to 
enable  the  claimant  to  obtain  possession  of  the  premises  in  case 
the  verdict  be  in  his  favour;  because,  as  the  landlord  is  not  in 
possession,  no  writ  of  possession  could  issue  upon  a  judgment 
against  him. 

The  only  case  in  which  it  is  necessary  to  produce  the  consent 
rule  at  the  trial  is,  when  the  plaintiff  directs  his  proof  to  certain 
premises,  and  the  other  party  contends  he  docs  not  defend  for 
such  premises.    1  3/.  $  M.  237 :  2  B.  #  A.  948. 

Of  the  plea  and  issue.  The  general  issue  in  ejectment  is  not 
guilty,  and  is  the  only  plea  ever  pleaded  in  modern  practice; 
for  under  it,  any  thing  showing  the  plaintiff  has  not  a  right  to 
recover,  as  that  he  is  h  r  1  ti,  smites  of  limitation,  mav 
be  given  in  evidence.  Should,  however,  the  circumstances  of 
the  case  require  it,  the  court  will  permit  the  defendant  to 
plead  specially*    Carth.  180. 

Of  the  triai  Should  the  defendant  not  appear  on  the  trial, 
or  refuse  to  confess  lease,  eve.  pursuant  to  the  consent  rule,  the 
practice  is  to  call  the  plaintiff' and  nonsuit  him  ;  alte  r  which, 
at  his  instance,  the  cause  of  the  nonsuit  is  indorsed  on  the 
postea,  which  entitles  him  to  judgment  against  the  casual 
ejector.    I  SalL  250:  2  Tidd,  918.  8th  edit. 

But  in  ejectment  by  a  landlord  against  a  tenant  on  the 
statute  4-  G.  4,  c.  87*  §  2.  when  it  appears  the  tenant  or  his 
attorney  has  had  due  notice  of  trial,  the  plaintiff  shall  not  be 
nonsuited  for  default  of  the  defendant's  appearance,  or  of  con- 
fession of  lease,  &c«,  hut  the  production  of  the  consent  rule 
•hall  be  sufficient  evidence  of  the  lease,  &c. ;  and  the  plaintiff 
is  to  be  permitted,  after  proof  of  his  right,  to  recover  the  whole 
or  any  part  of  the  premises,  to  go  into  evidence  of  the  mesne 
profits  thereof  from  the  determination  or  expiration  of  the 
tenant's  interest  therein  down  to  the  time  of  the  verdict,  or  of 
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some  day  therein  mentioned  ;  and  the  jury,  finding  for  tha 
plaintiff,  may  give  their  verdict  both  for  the  recovery  of  the 
whole  or  part  of  the  premises,  and  for  the  damages  for  such 
mesne  profits. 

In  case  it  appears  to  the  judge  that  the  finding  is  contrary 
to  evidence,  and  the  damages  are  excessive,  lie  mav  order  execu- 
tion to  be  stayed  till  the  fifth  day  of  the  following  term,  which 
order  the  judge  shall  in  all  other  cases  make  on  the  requisition 
of  the  defendant,  upon  his  undertaking  to  find  and  entering 
into  such  security  as  therein  mentioned,  not  to  commit,  waste,  or 
sell,  or  carry  off.  any  standing  crops,  hay,  &c.  upon  the  premises, 
from  the  day  of  the  verdict,  to  the  day  whereon  ejection  shall 
be  finally  made  on  the  judgment,  or  set  aside. 

Q/  tfte  judgment,  the  judgment  in  ejectment  is,  that  the 
plain tiff  recover  his  terra  yet  to  come  and  unexpired  in  the 
lands  demanded  ;  and  the  effect  of  it  is  to  give  the  lessor  of  the 
plaintiff  possession  of  the  lands,  but  not  to  invest  him  with  any 
title  thereto,  except  such  as  he  previously  had. 

A  new  trial  may,  upon  proper  grounds,  be  granted  in  eject- 
ment, as  well  as  in  other  cayes.    2  Sir.  I  10:3:  4  Burr.  2224. 

If  there  be  a  verdict  and  judgment  against  the  plaintiff;  he 
may  bring  another  ejectment  for  the  land,  the  action  king 
only  to  recover  the  possession,  &c,  wherein  judgment  is  not 
final ;  and  it  is  not  like  a  writ  of  right,  &c.  where  the  title 
alone  is  tried.     Wood's  InsL  547:  Trin.  23  Car.  if.  R. 

And  the  verdict  in  an  ejectment  is  not  evidence  in  a  subse- 
quent action,  even  between  the  same  parties.    1  Mod.  10. 

The  reason  of  an  ejectment  being  never  finat  is  not  laid  down 
in  the  general  books  on  this  subject ;  ^but  in  the  notes  to 
Eunomus,  vol.  iv.  p.  189,  it  is  thus  ingeniously  stated  :— The 

reason  why  it  is  not  or  cannot  be  final  seems  to  be  this,  that 

it  is  impossible  from  the  structure  of  the  record  in  this  action  to 
plead  a  former,  in  bar  of  another,  ejectment  brought.  Because, 
1.  The  plaintiff  and  defendant  are  nominal,  and  exist  in  most 
cases  on  record  only,  and  consequently  may  be  changed  in  a 
new  action.  But  the  identity  both  of  plaintiff  and  defendant 
must  be  averred  in  pleading  a  former  action  in  bar.  2,  The 
term  demised  may  be  laid  many  different  ways.  An  ejectment* 
however,  though  in  its  nature  not  final  at  law,  is  capable  of 
being  made  so  in  equity:  and  the  Court  of  Chancery  will,  on 
proper  grounds,  grant  a  perpetual  injunction,  and  not  permit 
the  possession  of  lands  to  he  disturbed  by  a  vain  incessant  liti- 
gation of  the  same  question.  See  2  Eq.  Ab.  171.  c.  I  ;  243. 
c.  11  ;  222.  c.  1  :  Pari.  Cases  (Bvo.),  tit.  J  n  junction,  ca.'  l,  3  * 
2  Stra.  404. 

Of  the  execution.  In  real  actions,  where  the  freehold  is  re- 
covered, the  demandant  has  execution  by  the  writ  of  habere 
facias  seisinam;  in  ejectment,  therefore,  it  is  but  just  that 
a  similar  remedy  shall  be  permitted  to  the  plaintiff;  who  as 
he  now  has  judgment  to  recover  the  possession  of  the  land,  may 
put  the  sentence  of  the  law  in  execution  by  virtue  of  a  writ 
of  habere  facias  possessionem,  directing  the  sheriff"  to  give 
actual  possession  to  the  plaintiff  of  the  land  recovered. 

This  writ  may  be  sued  out  though  the  lessor  of  the  plaintiff 
be  dead,  if  tested  the  last  day  of  the  preceding  term.  4  Burr. 
1970.  The  legal  relation  to  the  day  of  the  teste  is  proper 
to  be  supported  in  maintenance  of  a  writ  of  possession  on  a 
judgment  in  ejectment.  Ibid. 

v -  V  '  4"  °'  7°*  5  38t  m  a11  cases  of  trials  of  ejectments  at 
INisi  Prius,  where  a  verdict  shall  be  given  for  the  plaintiff  or 
the  plaintiff  shall  be  nonsuited  for  want  of  the  defendant's 
appearance  to  confess  lease,  &c,  it  shall  be  lawful  for  the  jud<*e 
before  whom  the  cause  shall  be  tried  to  certify  his  opinion  on 
the  back  of  the  record,  that  a  writ  of  possession  ought  to  issue 
immediately,  and  upon  such  certificate  a  writ  of  possession  may 
be  issued  forthwith,  and  the  costs  may  be  taxed,  and  judgment 
signed  and  executed  afterwards,  at'  the  usual  time,  as  if  no 
writ  had  issued. 

Formerly  a  praecipe  was  required  in  the  King  s  Bench,  but 
not  in  the  Common  Pleas;  but  now-  by  one  of  the  general 
rules,  H.  T.  2  W,  4.  r.  76\  a  writ  of  habere  facias  }x>sse*- 
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sionem  may  be  sued  out  without  lodging  a  praecipe  with  the 
officer  of  the  court,  and  by  r,  75*  it  need  not  be  signed. 

Of  the  costs.  If  the  action  be  undefended,  and  judgment  is 
entered  against  the  casual  ejection,  the  only  means  the  lessor 
of  the  plaintiff  has  of  obtaining  his  costs  is  by  an  action  for 
mesne  profits,  wherein  they  are  recoverable  as  special  damages. 

Where  the  tenant  appears,  and  enters  into  the  consent  rule, 
and  at  the  trial  refuses  to  confess,  the  lessor  of  the  plaintiff 
cannot  take  out  execution  against  him  for  his  costs,  because  the 
judgment  is  against  the  casual  ejector.  Barn.  182.  But  the 
tenant  is  liable  to  the  costs  under  the  consent  rule,  and  he  may 
be  attached  should  he  refuse  to  pay.    1  Sulk* 

Where,  however,  be  does  appear,  and  there  is  a  verdict  and 
judgment  for  the  plaintiff,  execution  may  be  issued  thereon  for 
the  costs,  as  in  ordinary  cases  ;  and  the  lessor  may  have  aca.  sa. 
or  a  ft.  fa.  for  the  same,  and  a  habere  facias  possessionem  for 
the  possession,  separately  or  in  one  writ*  2  Tidd,  10^7- 
8(h  edit. 

When  the  landlord  is  made  defendant  without  the  tenant, 
the  judgment  to  recover  the  possession  is  against  the  casual 
ejection;  but,  nevertheless,  as  there  is  a  judgment  in  existence 
against  the  landlord,  execution  may  be  taken  out  thereon  for 
the  costs,    Adams'  Eject.  2<)S. 

If  a  verdict  pass  for  the  defendant,  or  the  plaintiff  be  non- 
suited for  any  other  cause  than  the  refusal  of  the  defendant 
to  confess,  the  latter  may  recover  his  costs  by  attachment 
against  the  lessor  of  the  plaintiff.    2  Tidd.  1028. 

Where  there  are  several  defendants  who  succeed  in  the 
action,  the  lessor  may  pay  costs  to  which  of  them  he  pleases. 
1  Sir,  On  the  other  hand,  each  defendant  is  answerable  for 
the  costs ;  and  where  they  defend  severally,  and  at  the  trial 
some  appear  and  confess,  but  the  others  do  not,  the  whole 
costs  may  be  taxed  against  each.    Hull,  N.  P.  335. 

In  all  cases  wherein  a  landlord  shall  elect  to  proceed  under 
the  1  G.  4.  c.  87.  and  the  tenant  shall  have  found  bail,  as 
ordered  by  the  court,  the  former  is  liable  to  double  costs  should 
he  be  nonsuited,  or  a  verdict  pass  against  him,  on  the  merits  at 
the  trial. 

Of  staying  proceedings.  In  certain  cases  the  courts  will  stay 
the  proceedings  in  ejectment,  either  for  a  time  or  finally  ;  as 
until  the  plaintiff  deliver  particulars  of  the  lands  he  seeks  to 
recover;  6  T.  R.  $97:  7  T.  R.  332  ;.  or  until  security  for 
costs  is  given,  as  where  the  lessor  of"  the  plaintilfis  an  infant; 
1  Str.  693:  2  Sir.  932:  Comp.  138;  or  is  abroad;  2  Burr. 
1177;  or  is  dead,  2  Sir.  But  the  poverty  of  the  lessor 

is  no  ground  for  such  an  application.    Ca.  Pr.  C.  P.  15, 

Where  a  party  brings  two  ejectments  for  the  same  premises, 
in  different  courts,  the  proceedings  in  one  will  be  staid  until 
the  other  action  is  determined.  Andr.  297  :  1  Tidd,  572.  8th 
edit. 

Though  the  court  will  stay  proceedings  in  a  new  ejectment 
until  the  costs  of  a  former  ejectment  between  the  same  parties, 
and  also  the  costs  of  an  action  for  mesne  profits  dependant 
thereon,  are  paid  ;  4  East,  585  ;  yet  they  will  not  extend  the 
rule  to  include  the  damages  in  the  action  for  the  mesne  profits, 
however  vexatious  the  proceedings  of  the  lessors  of  the  plaintiff 
may  have  been.    15  Easts  Rep.  233. 

And  the  court  will  so  interpose  even  though  the  action  is 
brought  bv  a  third  person,  or  for  different  premises,  if  the  title 
be  the  same.  1  Tidd.  Prac.  5S3.  S.P.;6  T.  R.  740:  and  see 
4  D.  Sf  R.  145. 

But  upon  a  rule  to  stay  proceedings  till  the  costs  of  a  former 
ejectment  were  paid,  the  court  will  not  permit  the  defendant, 
in  case  those  costs  are  not  paid  by  a  given  day,  to  non  pros 
pending  the  ejectment.    5  B.  $  A.  523  :  and  see  1  D.  cy  R.  562. 

Releasing  the  action.  As  the  plaintiff  in  ejectment  is  a  mere 
nominal  person,  and  a  trustee  for  the  lessor,  if  he  release  the 
action,  the  court  may  set  aside  the  release,  and  he  would  he 
committed  for  a  contempt;  so  likewise  if  he  release  an  action 
brought  in  his  name  for  the  mesne  profits-  1  Salk.  260: 
Skinn.  247^    But  according  to  the  old  practice,  the  release 


would  certainly  have  been  a  good  defence  to  the  action. 
Adams,  274.  And  the  lessor  of  the  plaintiff  in  ejectment 
cannot  release  the  action.  For  though  in  every  other  respect 
the  court  will  look  upon  the  lessor  as  the  party  interested,  they 
consider  the  nominal  plaintiff  as  the  real  plaintiff  on  the  record. 
4  M.  #  $.  300. 

Form  of  the  Declaration  in  Ejectment,  bu  Original 
against  the  Casual  Ejector,  who  gives  Notice  thereupon  to 

the  Tenant  in  Possession. 

Michaelmas,  the  Ztyth  of  King  George  the  Third. 

Berks!  WILLIAM  STILES,  late  of  Newbury,  in  the 
to  wit.  J  said  county,  Gentleman,  was  attached,  to  answer 
Richard  Smith,  of  a  plea,  wherefore  with  force  and  anns  he 
entered  into  one  messuage,  with  the  appurtenances,  in  Sutton,  in 
the  county  aforesaid,  which  John  Rogers,  Esq.  demised  to  the 
said  Richard  Smith,  for  a  term  which  is  not  yet  expired,  and 
ejected  him  from  his  said  farm,  and  other  wrongs  to  him  did,  h 
the  great  damage  of  the  said  Richard,  and  against  the  peace  of 
the  Lord  the  King,  &C.  And  whereupon  the  said  Richard,  by 
Robert  Martin,  his  attorney,  complains,  that  whereas  the  said 
John  Rogers,  on  the  1st  dan  of  October,  in  the  twenty-ninth 
year  of  the  reign  of  the  Lord  the  King  that  now  is,  at  Sutton 
aforesaid,  had  demised  to  the  same  Richard  the  tenement  afore* 
said,  with  the  appurtenances,  to  have  and  to  hold  the  said  tene- 
ment, with  the  appurtenances,  to  the  said  Richard  and  his 
assigns,  from  the  feast  of  Saint  Michael  the  Archangel  then  taxi 
past,  to  the  end  and  term  of  Jive  years  from  thence  next  follow- 
ing, and  fully  to  be  complete  and  ended;  by  virtue  of  which 
demise  the  said  Richard  entered  into  the  said  tenement,  with  the 
appurtenances,  and  was  possessed  thereof;  and  the  said  Richard 
being  so  possessed  thereof,  the  said  William  afterwards,  that  is 
to  say,  on  the  said  1st  day  of  October,  in  the  said  twenty-ninth 
year,  with  force  and  arms,  that  is  to  say,  miih  swords,  sitnts, 
and  knives,  entered  into  the  said  tenement,  with  the  appurte- 
nances, in  the  possession  of  the  said  Richard,  which  the  said 
John  Rogers  demised  to  the  said  Richard  in  form  aforesaid,  for 
the  term  aforesaid,  which  is  not  yet  expired,  and  ejected  the  said 
Richard  out  of  his  said  farm,  and  other  wrongs  to  him  did,  to 
the  great  damage  of  the  said  Richard,  and  against  the  peace  of 
the  said  Lord  the  King.  IV hereby  the  said  Richard saith,  that 
he  is  injured  and  damaged  to  the  value  of  201,  And  thereupon 
he  brings  suit,  <§c 

Martin,  for  the  plaintiff,  \  Pledges  of  r  John  Doe. 
Peters,  for  the  defendant,  J  Prosecution,  \  Richard  Roe. 

Mr.  George  Saunders, 

I  am  in  formed  that  you  are  in  possession  of,  or  claim  title  to, 
the  premises  mentioned  in  this  declaration  of  ejectment,  or  to  some 
part  thereof;  and  I,  being  sued  in  this  action  as  a  casual 
ejector,  and  hat  ing  no  claim  or  title  to  the  same,  do  advise  you 
to  appear  next  Hilary  term  in  his  Majesty  s  Court  oj  King* 
Bench  wheresoever  he  shall  then  be  in  England,  by  some  attor- 
ney  at  that  court,  and  then  and  there  by  a  rule  to  be  made  of 
the  same  court,  to  cause  yourself  to  be  made  defendant  m  my 
stead  ;  otherwise  I  shall  suffer  judgment  to  be  entered  agavni 
me,  and  you  will  be  turned  out  of  possession. 

Your  loving  friend, 
[Date]  William  Stiles. 

The  form  of  the  declaration  by  hill  does  not  differ  very  mate- 
rial! v  from  the  above*  p  * 

For  further  matter  relating  to  this  title,  see  Bull.  Ai«  i 
and  Adams  and  Roscoe  on  Ejectment. 

Ejectment  of  Ward.    See  Ward. 

EJECT UM,  ejectus  maris  quod  e  mareejicdur;  jet,  jetsoin, 
wreck,  &c.    See  tit.  Wreck  A  . 

EIGNE,  Fr.  aimA]    Eldest  or  first  horn  ;  as  bastard  eigne, 
and  mulier  puisne  are  words  used  in  our  law  for  the  emu 
bastard,  and  the  younger  lawful  born.    See  tit.  Baslara* 
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EIK,  to  a  reversion.  An  additional  loan  to  a  mortgagor 
who  is  the  reversioner  of  the  mortgaged  estate.  Bell's  Scotch 
Diet. 

Eik,  to  a  testament.  An  addition  to  an  inventory  made  up 
by  an  executor.    Belts  Scotch  Diet* 

EINECIA.,  from  the  Fr.  aime,  i.e.  primogcnltus.]  Elder- 
ship.   Stat,  of  Ireland,  14  Hen,  3.    See  Esnecy. 

EI  HE,  or  EYRE,  Fr.  cire,  viz.  iter.]  Is  the  court  of  justices 
itinerant,  and  justices1  in  ei/re  are  those  whom  Br  acton  in  many 
places  calls  justiciarios  it  iner antes.  These  justices,  in  ancient 
time,  were  sent  with  a  general  commission  into  divers  counties 
to  hear  such  causes  as  were  termed  pleas  of  the  cronm  ;  and 
this  was  done  for  the  case  of  the  people,  who  must  else  have 
been  hurried  to  the  King's  Bench,  if  the  cause  were  too  high  for 
the  county  court  ;  it  is  said  they  were  sent  but  once  in  seven 
years.  Bract,  lib.  3.  c.  11  :  Horns  Mirror,  lib.  2.  The  eyre 
of  the  forest  is  the  justice  seat ;  which,  by  an  ancient  custom, 
fras  held  every  three  years  by  the  justices  of  the  forest,  journey  - 
netting  up  and  down  for  that  purpose.  Bract,  lib.  3.  tract.  2, 
c.  I.  and  2  :  Brit.  c.  2  :  Cramp,  Jurisd.  1 50":  Manw*  par.  1. 
p.  Itfl.    See  tit.  Justice  in  Eyre. 

ELECTION,  elect io.']  In  law,  is  when  a  man  is  left  to 
his  own  free  will,  to  take  or  do  one  thing  or  another,  which  he 
pleases.  And  if  it  he  given  of  several  things,  he  who  is  the 
first  agent,  and  ought  to  do  the  first  act,  shall  have  the  election; 
as  if  a  person  make  a  lease,  rendering  rent,  or  a  garment,  &c, 
the  lessee  shall  have  the  election,  as  being  the  first  agent,  by 
the  payment  of  the  one  or  delivery  of  the  other.  Co.  Lit.  144. 
And  if  A,  covenant  to  pay  H.  a  pound  of  pepper  or  sugar, 
before  F sister,  it  is  at  the  election  of  A.,  at  nil  times  before 
Easter,  which  of  them  he  will  pay ;  but  if  he  pay  it  not  before 
the  said  feast,  then  afterwards  it  is  at  the  election  of  B.  to 
demand,  ami  have  which  he  pleaseth.  Dyer,  IS:  5  Rep.  5Q  : 
11  Rep.  51. 

If  I  give  to  you  one  of  my  horses  in  my  stable,  there  you 
shall  have  the  election;  for  you  shall  be  the  first  agent,  by 
taking  or  seizure  of  one  of  them.  Co.  Lit.  145.  If  things 
granted  are  annual,  and  to  have  continuance,  the  election 
(where  the  law  gives  it  him)  remains  to  the  grantor,  as  well 
after  the  day  as  before ;  but  it  is  otherwise  when  to  be  per- 
formed at  once.  Ibid*  When  nothing  passes  to  the  feoffee  or 
grantee  before  election,  to  have  the  one  thing  or  the  other,  the 
election  ought  to  be  made  in  the  life  of  the  parties,  and  the 
heir  or  executor  cannot  make  the  election  ;  but  where  an  estate 
or  interest  passes  immediately  to  the  feoffee,  donee,  &c,  there 
election  may  be  made  by  them  or  their  heirs  or  executors. 
2  Rep.  30,  37.  And  when  one  and  the  same  thing  passe  th  to 
the  donee  or  grantee,  and  such  donee  or  grantee  hath  election 
in  what  manner  he  will  take  it,  there  the  interest  passe  th  im- 
mediately, and  the  party,  his  heirs,  &c,  may  make  election 
when  they  will.    Co.  I  At.  145:  2  Da7iv*  Abr.  70 1. 

Where  the  election  creates  the  interest,  nothing  passes  till 
election  ;  and  if  no  election  can  be  made,  no  interest  will  arise. 
Holt.  1 74.  If  the  election  is  given  to  several  persons,  there 
the  first  election  made  by  any  of  the  persons  shall  stand ;  as  if 
a  man  leases  two  acres  to  A.  for  life,  remainder  of  one  acre  to 
B.  and  of  the  other  acre  to  C.  Now  1\.  or  C.  may  elect  which 
of  the  acres  he  will  have,  and  the  first  election  by  one  hinds  the 
other.  Co.  Lit.  145:  2  Rep.  30.  If  a  man  leases  two  acres 
for  life,  the  remainder  of  one  in  fee  to  the  same  person,  and, 
after,  licenses  the  lessee  to  cut  trees  in  one  acre,  this  is  an  elec- 
tion that  he  shall  have  the  fee  in  the  other  acre.  2  Danv. 
7 02.  A  real  election  concerning  lands  is  descendible  ;  and 
election  of  a  tenant  in  tail  may  prejudice  his  issue.  He,  in 
remainder,  may  make  an  election  after  the  death  of  tenant  for 
life  ;  but  if  the  tenant  for  life  do  make  election,  the  remainder- 
man is  concluded.    Moor,  Ca.  247-  832. 

A  person  grants  a  manor,  except  one  close  called  N.,  and 
there  are  two  closes  called  by  that  name,  one  containing  nine 
acres,  and  the  other  but  three  acres ;  the  grantee  shall  not,  in 
this  case,  choose  which  of  the  said  closes  he  will  have,  but  the 


grantor  shall  have  election  which  close  shall  pass.  1  Leon. 
26s.  But  if  one  grants  an  acre  of  land  out  of  a  waste  or 
common,  and  doth  not  say  in  what  part,  or  how  to  be  bounded, 
the  grantee  may  make  his  election  where  he  mil.  1  Leon.  30. 
If  a  man  hath  three  daughters,  and  he  covenants  with  another 
that  he  shall  have  one  of  them  to  dispose  of  in  marriage,  it  is 
at  the  covenantor  s  election  which  of  his  daughters  the  cove- 
nantee shall  have,  and,  after  request,  she  is  to  be  delivered  to 
him.  Moor,  72:  2  Danv*  702.  Where  there  are  three  co- 
parceners of  lands,  upon  partition  the  eldest  sister  shall  have  the 
election  ;  though  if  she  herself  make  the  partition,  she  loseth  it, 
and  si  1  all  take  last  of  all.    Co.  I  At.  lO'ti.    See  tit.  Esnecy. 

In  consideration  that  a  person  had  sold  another  certain 
goods,  he  promised  to  deliver  him  the  value  in  such  pipes  of 
wine  as  he  should  choose;  the  plain tifT' must  make  his  election 
before  he  brings  his  action.  Style,  49*  An  election  which  of 
two  things  shall  be  done,  ought  not  to  he  made  merely  by 
bringing  an  action,  but  before,  that  the  defendant  may  know 
which  he  is  to  do ;  and  it  is  said  he  is  not  bound  to  tender 
either  before  the  plaintiff  hath  made  his  choice  which  will  be 
accepted.    1  Mod*  217:  1  Nets.  Abr.  697- 

A  condition  of  a  bond  is,  that  the  obligor  shall  pay  30/.,  or 
twenty  kine,  at  the  obligee's  election,  within  such  a  time ;  the 
obligee,  at  his  peril,  is  to  make  his  election  within  the  time 
limited.  1  Leon,  6$.  Though  in  debt  upon  bond  to  pay  10/, 
on  such  a  day,  or  four  cows  at  the  then  election  of  the  obligee, 
it  was  adjudged,  that  it  was  not  enough  for  the  defendant  to 
plead  that  he  was  always  ready,  &c.  if  the  obligee  had  made 
his  election  ;  for  he  ought  to  tender  both  at  the  day,  by  reason 
the  word  then  relates  to  the  day  of  payment.  Moor,  240': 
1  Nets.  6f)4,  0Q5. 

If  a  man  hath  an  election  to  do  one  of  two  things,  and  he 
cannot  by  any  default  of  a  stranger,  or  of  himself,  or  the 
obligee,  or  by  the  act  of  God,  do  the  one,  he  must  at  his  peril 
do  the  other'    1  Lit.  Abr.  506. 

Where  the  law  allows  the  man  two  actions  to  recover  his 
right,  it  is  at  his  election  to  bring  whic  h  he  pleaseth  ;  and  when 
a  man's  act  may  work  two  ways,  both  arising  out  of  his  inte- 
rest, he  hath  election  given  him  to  use  it  either  way.  Dyer, 
20 :  2  Rol.  Abr.  7 8 7*  Action  of  trespass  upon  the  case,  or 
action  of  trespass  vi  et  artnis,  may  be  brought  against  one  that 
rescues  a  prisoner,  at  the  election  of  the  party  damnified  by  the 
rescous.  And  an  action  on  the  case,  or  on  assize,  lies  against 
him  that  surcharges  a  common,  at  tiie  1  ti  i;i  of  1 1 1 ; 1 1  that  is 
injured  thereby.  ]  Lit.  504,  505.  Also  for  a  rent  charge 
out  of  lands,  there  may  be  a  writ  of  annuity  or  distress,  at  the 
election  of  the  grantee ;  but  after  the  death  of  the  grantor, 
if  the  heir  be  not  charged,  the  election  to  bring  annuity 
cease th.  Dyer*  344,  And  a  man  in  many  cases  has  an  elec- 
tion of  action.  If  a  bailee  of  goods  injures  or  loses  them,  the 
bailor  may  elect  to  sue  either  in  assumpsit  on  the  implied  pro- 
mise to  take  care  of  them,  or  in  case  fijr  the  breach  of  duty  as 
bailee.  So  if  he  has  sold  and  converted  them,  the  bailor  may 
sue  in  trover  for  the  tort,  or  may  waive  the  tort,  and  sue  in 
contract  for  money  had  and  received. 

A  man  was  indicted  of  felony  for  entering  a  bouse  and 
taking  away  money,  and  found  guilty,  and  burnt  in  the  hand  ; 
after  which  the  person  who  lost  the  money  brought  an  action 
of  trespass  against  the  other  for  breaking  his  house,  and  taking 
away  his  money  ;  and  it  was  held  that  the  action  would  lie ; 
for  though  it  was  at  his  election  at  first,  either  to  prefer  an 
indictment  or  bring  an  action,  yet  by  the  indictment  he  had 
made  no  election,  because  that  was  not  the  prosecution  of  the 
party,  but  of  the  crown.    Style*  347. 

If  a  bargain  and  sale  be  made  of  lands,  which  is  inrolled, 
and  at  the  same  time  the  bargainor  levies  a  One  thereof  to  the 
bargainee,  he  hath  his  election  to  take  bv  one  or  the  other. 
4  Rep.  72. 

When  a  lessor  hath  election  to  charge  the  lessee,  or  his 
assignee  for  rent,  if  he  accepts  the  rent  of  the  assignee,  he  hath 
determined  his  election.    3  Rep.  24, 
3  1  2 
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If  a  person  hath  election  to  pay  or  perform  one  of  two 
things  at  a  day,  and  he  do  neither  of  them  at  that  day,  his 
election  is  gone ;  and  where  a  grant  is  made  of  two  aeres  oi 
land,  the  one  for  life,  the  other  in  fee,  or  io  tail,  and  before 
anv  election  the  f coffee  makes  a  feoffment  of  hoth  ;  in  this 
case  the  election  will  be  gone,  and  the  feoffor  may  enter  upon 
which  he  will  for  the  forfeiture.  2  Rep.  If  money  on  a 
mortgage  be  to  he  paid  to  a  man,  his  heirs,  or  executors,  the 
mortgagor  hath  election  to  pay  it  to  either;  and  if  in  a  feoff- 
ment it  be  to  pay  to  the  feoffee,  his  heirs,  or  assigns,  and  he  en- 
feoff another,  the  feoffor  may  pay  the  money  to  the  first  or 
second  feoffee,  &e.    Co.  Lit.  210. 

In  some  cases,  where  one  hath  cause  of  suit,  he  may  sue  one 
person  or  another  at  his  election  ;  for  there  is  an  election  of 
persons  as  well  as  of  things.  Dyer,  204.  207-  A  man  by  deed 
binds  himself  and  his  heirs  to  pay  money,  and  dies;  the  ob- 
ligee may  choose  to  sue  the  heir,  or  the  executors,  although 
hoth  of  them  have  assets.  Popk.  151.  One  may  have  elec- 
tion, when  he  hath  recovered  a  debt,  to  have  his  execution  by 
elegit,  fieri  facias,  or  capias  ad  .satisfaciendum;  hut  where  lie 
takes  an  elegit,  and  hath  no  fruit  by  it,  he  may  resort  to 
another  writ,  though  the  election  be  entered  on  record.  Hob. 
51  :  Dyer,  6U  369. 

There  is  no  election  against  the  king  in  his  grants,  &c. 
1  Leon.  30.  An  act  becoming  void  will  determine  an  election. 
Hob.  152. 

A  wife  hath  her  election  which  to  take,  of  a  jointure  made 
after  marriage,  or  her  dower,  on  the  death  of  the  husband,  and 
not  before.    Dyer,  35  S. 

Formerly  a  wife  had  frequently  to  elect  between  her  dower 
and  a  devise  to  her  hy  her  husband  out  of  his  real  or  personal 
estate.  The  3  and  4  IV.  4,  c.  105.  has,  however,  taken  away 
her  election,  and  declared  in  what  cases  she  shall  retain,  and 
when  she  shall  be  precluded  of  dower.   See  tit.  Dower,  IV. 

According  to  the  doctrine  of  election,  fully  established  in 
courts  of  equity,  a  party  cannot  take  a  benefit  under  a  will 
or  deed,  and  also  in  contravention  of  the  will  or  deed,  but 
must  make  his  election.  If  a  testator  devises  an  estate,  the 
property  of  Titius,  to  which  the  testator  has  of  course  no 
right,  "and  hy  his  will  also  gives  Titius  a  legacy,  Titius 
cannot  hold  the  estate  and  also  claim  the  legacy.  He  shall 
not  take  the  benefit  under  the  will  unless  he  suffers  the 
whole  instrument  to  take  effect.  It  is  immaterial  ("though 
pnee  held  not  so)  whether  the  testator  thought  he  had  a  right 
to  dispose  of  the  estate  of  Titius,  or  whether  he  meant,  by  an 
arbitrarv  exertion  of  power,  to  exceed  his  authority.  If  Titius 
will  avail  himself  of  the  testators  bounty,  he  shall  not  disturb 
his  will.  See  Bac.  Ab.  Election  (K.)  fed.  by  Gwillim  and 
Oodd,  and  the  Addenda.)  The  question  has  arisen,  and  has 
given  rise  to  much  discussion,  whether  a  party  electing  to 
retain  his  property  against  a  will  forfeits  all  the  benefits  of  a 
devise  in  his  favour  under  the  will,  or  whether  he  only  gives 
up  so  much  as  to  compensate  devisees  disappointed  by  his  elec- 
tion. It  would  rather  seem  that  he  forfeits  the  benefit  in  foto, 
and  that  if  there  is  any  surplus  beyond  compensating  disap- 
pointed devisees,  it  goes  to  the  heir  at  law.  See  Bac.  Ab. 
Election  (E.),  Addenda  (ed.  by  Gwillim  and  Dodd.)  And 
see  1  Swanston,  442  :  I  Roper t  Hush*  §  W.  5(i(>.  for  learned 
notes  by  Mr.  Swans/on  and  Mr.  Jacob. 

As  to  election  with  respect  to  one  action  or  another,  see 
1  Gam,  Dig.  tit.  Action  ;  and  this  Diet.  tits.  Condition  t  Agree- 
ment- 

Election  of  a  Clerk  op  Statutks-Mkrchant,  A 
writ  that  lies  for  the  choice  of  a  clerk  assigned  to  take  bonds 
called  statutes-merchant,  and  is  granted  out  of  the  Chancery, 
upon  suggestions  that  the  clerk  formerly  assigned  is  gone  to 
dwell  at  another  place,  or  is  under  some  impediment  to  attend 
the  duty  of  his  office,  or  hath  not  lands  sufficient  to  answer  his 
transgressions,  if  he  should  act  amiss,  &c    F.  N.  B.  I(>k 

Election  of  Ecclesiastical  Persons,  There  is  to  he  a 
free  election  for  the  dignities  of  the  church.    Stat.  $)  Ed.  2. 


c.  14-  And  none  shall  disturb  any  person  from  making  free 
election,  on  pain  of  great  forfeiture.  If  any  persons  that  have 
a  voice  in  elections  take  any  reward  for  an  election  in  any 
church,  college,  school,  &c.  the  election  shall  be  void;  and 
if  any  of  such  societies  resign  their  places  to  others  for  reward, 
they  incur  a  forfeiture  of  double  the  sum  ;  and  the  party  giving 
it,  and  the  party  taking  it,  is  incapable  of  such  place.  Stat 
31  Eliz.  c.  6.    See  further  tits.  Bishops,  Deans* 

Election  of  Members  of  Parliament,  and  Election 
Committees  thereon.    See  tit.  Parliament. 

Election  of  a  Verderor  of  the  Forest,  electione  vi* 
ridarionnn  forestce.^  A  writ  which  lies  for  the  choice  of  a 
verderor,  where  any  of  the  verderors  of  the  forest  are  dead,  or 
removed  from  their  offices,  &e.  It  is  directed  to  the  sheriff; 
as  appears  by  the  ancient  writs  of  this  kind,  the  verderor  is  to 
be  elected  by  the  freeholders  of  the  county,  in  the  same  manner 
as  coroners.    New  Nat.  Br.  366.    See  tit.  Forest. 

ELEE  M  O  S  Y  N  A .  A  Im  s  ;  da  re  in  pu  ra  m  ei  per  pet  nam 
eleemosynam,  to  give  in  pure  and  perpetual  alms,  or  jrank- 
almoigne  ;  as  lands  were  commonly  given  in  ancient  times  to 
religious  uses,    Cornel.    See  tits.  Erank-almoigne,  Tenure. 

K'LEEMOSYNJE.  The  possessions  belonging  to  the 
churches.  Blount. 

ELEEMOSYNA  REGIS,  or  ELEEMOSYNA  ARATIU. 
A  penny  which  King  Ethel  red  ordered  to  be  paid  for  every 
plough  in  England,  towards  the  support  of  the  poor;  it  was 
called  llleewosyva  Regis,  because  it  was  first  appointed  by  the 
king.   Leg.  fJhelred,  c.  I. 

EJ/EEMOSVNARIA.  The  place  in  a  religious  house 
where  the  common  alms  were  deposited,  and  thence  by  the 
almoner  d'ish-ihuraf  to  the  poor. 

ELEEMOSVSIARIUS.  The  almoner  or  peculiar  officer 
who  received  the  eleemosynary  rents  and  gifts,  and  in  due 
method  distributed  them  to  pious  and  charitable  uses.  There 
was  such  a  chief  officer  in  all  the  religious  houses;  and  the 
greatest  of  our  English  bishops  had  anciently  their  almoners, 
as  now  the  king  hath.  Lindwood's  Provincial,  lib.  h  tit.  12. 
See  tit.  Almoner* 

E  LEE  M  OS  Y  NARY  CORPORATIONS,  Corporate 
bodies  constituted  for  the  perpetual  distribution  of  the  free 
alms  or  bounty  of  the  founder  of  them.    See  tit.  Corporation. 

ELEGIT,  from  the  words  in  the  writ  elegit  sibi  tiberari, 
because  the  plaintiff"  Art///  chosen  this  writ  of  execution.  See 
3  Comm.  418.]  A  writ  of  execution  founded  on  the  stat. 
IVesim.  2,  (3  Ed.  1.)  c.  18  that  lies  for  him  who  hath  recovered 
debt  or  damages,  or  upon  a  recognisance  in  any  court  against 
one  not  able  in  his  goods  to  satisfy  the  same,  directed  to  the 
sheriff*  commanding  him  to  make  delivery  of  a  moiety  of  the 
party's  land,  and  all  his  goods,  beasts  of  the  plough  excepted- 
And  the  creditor  shall  bold  the  said  moiety  of  the  land  so 
delivered  unto  him  until  bis  whole  debt  and  damages  are  paid 
and  satisfied;  and  during  that  term  he  is  tenant  by  dept. 
Reg.  Orig.  2()9:  Co.  Lit.  289. 

Upon  this  writ  the  sheriff  is  to  empanel  a  jury,  who  are  to 
make  inquiry  of  all  the  goods  and  chattels  of  the  debtor,  and 
to  appraise  'the  same,  and  also  to  inquire  as  to  his  lands  ana 
tenements  -  and  upon  eueh  inquisition  the  sheriff*  is  to  deliver 
all  the  goods  and  chattels  (except  the  beasts  of  the  plough), 
and  a  moiety  of  the  lands,  to  the  party,  and  must  return  his 
writ,  iu  order  to  record  such  inquisition  in  that  court  out  ot 
which  the  elegit  issued  ^  and  when  the  jury  have  found  the 
seisin  and  value  of  the  land,  the  sheriff,  and  not  the  jury,  is  to 
set  out  and  deliver  a  moiety  thereof  to  the  plaintifl  by  metei 
and  bounds.    Cro.  Car.  31 9.  ,  » 

Besides  the  value  of  lauds  the  inquisition  must  find  tw 
place  and  county  where  they  are  situate,  and  where  the  in- 
quisition is  taken ;  Dy.  208  ;  the  estate  the  defendant  possesses 
in  them  ;  Moore,  8  ;  and  whether  he  is  seised  in  severalty,  v 


a  joint  tenant,  or  tenant  in  common 


Hut.  ]6':  Brownl.SS 


But \hougii7by  this  statute,  the  lands  of  the  debtor  are  made 
Jik  us  well  as  his  oersonal  estate,  yet  if  the  creditor  take* 


liable,  as  well  as  his  personal  estate,  yet 


ELEGIT. 


out  an  elegit,  and  it  appears  to  the  sheriff  that  there  are  goods 
and  chattels  sufficient  of  the  debtor's  to  satisfy  the  debt,  he 
might  not  to  extend  the  lands.  2  Inst.  3<J5.  But  an  elegit 
executed  upon  goods  only  is  not  a  fieri  facias,  for  a  fieri  facias 
is  executed  by  sale  by  the  sheriff;  but  the  elegit  by  the  ap- 
praisement of  the  goods  by  a  jury,  and  delivery  to  the  party. 

1  Sid.  1  S  i  :  ]  Lev.  92  :  1  Kelt.  105.  26 1.  465.  556.  6(]2. 

All  writs  of  execution  may  be  good,  though  not  returned, 
except  an  elegit  ;  but  that  must  be  returned  because,  an  inqui- 
sition is  to  be  taken  upon  it,  and  that  the  court  may  judge  of 
the  sufficiency  thereof  4  Hep.  65.  74.  But  if  there  he  no 
lands,  the  sheriff  need  not  return  the  inquisition.  2  Str.  S74. 
Wh  ere  chattels  have  been  appraised  and  delivered  to  the 
plaintiff,  the  sheriff  should  return  to  the  writ,  that  he  delivered 
the  goods  at  a  retasonable  price  fixed  by  the  jury,  Di/.  100. 
a.  pi.  fh 

The  sheriff  may  extend  under  an  elegit  lands  in  ancient 
demesne ;  Hah.  47  :  Moore,  211:  Brmvn.  234  ;  or  rent  charges  ; 
Moore,  32  ;  and  by  virtue  of  the  2,9  Car.  2.  c.  3.  §  10,  estates 
held  in  trust  for  the  defendant  ;  but  only  such  as  are  so  held  at 
the  time  of  execution  of  the  writ,  for  it  does  not  relate  back  to 
the  judgment.    Coin*  Rep.  226. 

A  term  of  years  may  either  he  extended,  that  is,  a  moiety 
thereof  may  be  set  out  and  delivered  to  the  plaintiff  at  an 
annual  value,  as  part  of  the  lands  of  t lie  defendant  ;  or  the 
entirety  of  it  may  be  delivered  to  him  as  part  of  the  defendant's 
chattel  property,  being  first  appraised  bv  the  jury  at  a  gross 
sum.  2  Inst.  Bg5:  8  Co.  17 1  :  Bait.  137-  But  whether  ex- 
tended as  land,  or  appraised  and  de'ivered  as  a  chattel,  the  in- 
quisition in  both  cases,  and  particularly  in  the  former,  should 
find  the  commencement  and  duration  of  the  term  with  ccrtaintv. 

2  Sound.  6$.  c:  Cra  Etiz,  584. 

And  the  sheriff  cannot  sell  any  thing  but  what  is  found  in 
the  inquisition  ;  and  therefore,  if  lie  sell  a  term  for  years, 
&c.  mis-recited  in  the  inquisition,  as  to  the  commencement 
thereof,  the  sale  is  void.    4  Rep.  Jf4* 

Copyhold  lands  cannot  be  extended  upon  an  elegit  (but  if 
the  inquisition  comprehends  both  freehold  and  copvhold,  it  mav 
be  good  as  to  the  former)  ;  3  D  %  R.  60S :  2  B.  $  C.  242 ;  or 
a  term  of  years  of  copyhold  lands  made  by  Licence  of  the  lord  ; 
]  RoL  Ah.  H8 ;  or  a  rent  seek ;  Cro.  Efiz.  65(5 ;  or  it  seems  an 
advowson  in  gross;  Gild.  Execution,  39  (but  see 3  P.  IV.  401); 
or  the  glebe  of  a  parsonage,  or  vicarage,  fir  a  churchyard  ;  Gilh. 
Execution,  40  :  Jenk.  207  ',  although  it  is  said  the  lands  of  a 
bishop  may  be  extended.  Dall.  \36.  Nor  can  a  tenement  that 
is  not  gran  table  over  be  extended,  such  as  the  office  of  filazcr. 

The  sheriff  is  not  bound  to  deliver  a  moiety  of  each  par- 
ticular tenement  and  farm,  but  only  certain  tenements,  &e. 
making  in  value  a  moiety  of  the  whole.    2  Dough  473. 

The  sheriff's  return  to  an  elegit  stated  that  lie  had  delivered 
sn  equal  moiety  of  a  house  ;  held,  that  this  return  was  void 
for  not  setting  out  the  moiety  bv  metes  and  hounds,  and  that 
the  objection  might  be  taken  at  Nisi  Prius  to  an  ejectment 
brought  on  the  elegit.    1  B.  $f  A.  AO. 

1 1  lias  been  ruled,  that  if  more  than  a  moiety  of  the  lands  is 
delivered  on  an  elegit  by  the  sheriff  the  same  is  void  for  the 
whole.    Sid.  91  :  «  Salk  56& 

Where  it  appears  that  all  the  defendant's  lands  bad  been 
extended  on  an  elegit,  the  inquisition  is  altogether  void,  and 
there  needs  no  application  to  set  it  aside.    2  B.  cy  C.  232. 

If  two  persons  have  each  of  them  a  judgment  against  one 
debtor,  and  he  who  hath  the  first  judgment  brings  an  elegit, 
and  hath  the  moiety  of  the  lands  delivered  to  him  in  execution  ; 
and  then  the  other  judgment  creditor  sues  out  another  elegit, 
he  shall  have  only  a  mtriettj  of  that  moiety  which  was  not  ex- 
tended by  the  first  judgment.    Cm  KHz.  483, 

But  where  two  writs  of  elegit,  tested  the  same  day  and 
term,  were  delivered  to  the  sheriff  together  ;  held  that  the 
whole  of  the  defendant's  lands  might  be  taken,  whether  the 


writs  were  at  the  suit  of  the  same  party  or  not.  Doe  v.  Creed, 
6  Bhtgk.  327. 

When  lands  are  once  taken  into  execution  on  an  elegit,  and 
the  writ  is  returned  and  filed,  the  plaintiff  shall  have  no  other 
execution.  _  1  Lev.  92.  And  if  the  defendant  hath  lands  in 
more  counties  than  one,  and  the  plaintiff  awards  an  elegit  to 
one  county,  and  extends  the  lands  upon  the  elegit,  and  after- 
wards files  the  writ,  he  cannot  after  that  sue  out  an  elegit  into 
the  other  counties;  but  he  may  immediately,  after  entry  of  the 
judgment  upon  the  judgment-roll,  award  as  many  elegits  into 
as  many  counties  as  he  thinks  fit,  and  execute  all,  or  any  of 
them,  at  his  pleasure.    1  Lil.  Abr.  5QQ  :  Cro.  Jac.  246. 

A  man  had  lands  in  execution  upon  an  elegit,  and  after- 
wards moved  for  a  new  elegit,  upon  proof  that  the  defendant 
had  other  lands,  not  known  to  the  creditor  at  the  time  when 
the  execution  was  sued  out ;  and  it  was  adjudged,  that  if  he 
had  accepted  of  the  first  by  the  delivery  of  the  sheriff,  he  could 
not  afterwards  have  a  new  elegit;  but  when  the  sheriff" returns 
the  writ,  he  mav  waive  it,  and  then  have  a  new  extent, 
Cro.  Etiz.  310;  1  Nets.  Abr.  699.  sed  qu. 

If  the  defendant  dies  in  prison,  so  that  there  is  no  execution 
with  satisfaction,  the  plaintiff  shall  have  an  elegit  afterwards. 
5  Rep.  86*  And  if  all  the  lands  extended  on  an  elegit  be 
evicted  by  a  better  title,  the  plaintiff  may  take  out  a  new 
execution.  4  Rep.  66.  Where  one  having  land  by  elegit  is 
wholly  evicted  out  of  it,  he  may  have  a  farther  execution, 
either  against  the  defendant's  lands  or  goods,  as  he  might  have 
had  at  first;  save  only  he  must  bring  a  scire  facias  against  the 
defendant,  or  him  that  comes  in  under  him;  but  if  the  eviction 
be  of  part  of  the  land,  or  for  a  time  only,  so  that  the  plaintiff 
may  take  his  full  execution  by  holding  it  over,  there  he  cannot 
have  any  new  execution,  by  the  stat.  32  H.  8.  c.  5.  2  Shep. 
Abr.  115. 

W  here  an  elegit  is  sued  upon  a  judgment,  the  levying  of 
goods  thereon  for  part  only  is  no  impediment,  but  the  plaintiff 
may  bring  another  elegit  pro  resuluo,  and  take  the  lands. 
1  Lev.  f)2.  On  a  nihil  returned  upon  an  elegit,  there  may  be 
brought  a  capias  ad  satisfaciendum,  i\v  fieri  facias.  1  Leon.  176. 
And  an  elegit  may  be  sued  after  a  fieri  facias  returned  nulla 
bona,  or  where  a  part  is  levied  bv  it ;  and  after  a  capias  ad 
satisfaciendum  returned  non  est  in  rent  us.  Hob.  57-  An  elegit 
may  be  revived  hy  a  scire  facias.    Loft,  651. 

A  person  in  execution  was  suffered  to  escape,  and  then  he 
died;  the  bind  which  he  bad  at  the  time  of  the  judgment  may 
he  extended  by  elegit,  upon  a  scire  facias  brought  against  his 
heir,  as  ter-tenant.    Dyer,  271. 

It  would  seem  that  a  tenant  in  elegit  may  enter  without  a 
previous  judgment  in  ejectment  under  the  legal  possession 
given  him  hy  the  sheriff".  6  Taunt.  202.  But  where  he  cannot 
obtain  the  actual  possession  by  peaceable  means,  he  of  course 
must  bring  an  ejectment.  If  at  the  time  of  the  judgment  the 
elegit  debtor  i^  entitled  to  the  whole  property  claimed  in  eject- 
ment by  the  elegit  creditor,  other  persons  who  with  the  elegit 
debtor  are  in  possession  when  the  ejectment  is  brought,  must 
prove  their  title;  if  they  do  not,  the  elegit  creditor  shall  have 
judgment  against  all.    2  C.  $  J.  71  ■ 

A  tenant  in  elegit  has  not  a  freehold  but  a  chattel  interest 
only,  which  goes  to  his  executors.  Co.  Lit.  42,  43  :  2  Inst.  3<)6  i 
2  Comm.  161. 

Where  lie  is  evicted  before  the  elegit  is  wholly  levied,  he 
may  bring  ejectment,  or  may  have  a  scire  facias  and  re-extent 
by  the  32  If.  8.  c.  5.  See  Co.  Lit.  289.  b.  2Q0.  a:  Cro. 
Jac.  338.  Also  by  13  Ed.  I.e.  18.  he  may  recover  possession 
by  writ  of  novel  disseisin,  and  after  by  writ  of  redisseisin,  if 
need  he;  but  these  writs  have  long  been  disused;  and  are  by 
the  3  and  4  fV.  4.  c.  2?.  speedily  to  be  abolished. 

Or  he  may  bring  action  of  trespass,  or  re-enter  and  hold 
over  till  satisfied  ;  but,  after  satisfaction  received,  the  defendant 
may  enter  on  the  tenant  hy  elegit.    4  Rep,  28.  67. 

On  tenant  by  elegit *s  accounting,  if  the  money  recovered  by 
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the  plaintiff  is  levied  out  of  the  lands,  the  defendant  shall 
recover  his  land  ;  and  the  court  will  refer  it  to  the  muster  to 
ascertain  an  account  of  what  has  been  received*  5  D.  §  R. 
612:  S.  &  3  B.  #  0.733. 

Tenants  hy  elegit,  statutes  merchant,  &e.,  are  not  punishable 
for  waste  hy  action  of  waste  ;  but  the  party  against  whom 
execution  is  sued  is  to  have  a  writ  of  vat  ire  facias  ad  contpu- 
t  and  urn,  &c,  and  there  the  waste  shall  be  recovered  in  the  debt ; 
though  it  is  said  there  is  an  old  writ  of  waste  in  the  register 
for  him  in  reversion,  against  tenant  by  elegit  committing  waste 
on  lands  which  he  hath  in  execution.  6  Rep*  w  :  Xcw  Nat. 
Br.  130. 

An  elegit  creditor  cannot  hold  against  an  antecedent  estate. 
3  Swanst.  1  18,    Sec  further  tits.  Estate^  Execution,  Extent. 

ELF-ARROWS,  were  flint -stones  sharpened  on  each  side 
in  shape  of  arrow -heads,  made  use  of  in  war  hy  the  ancient 
Britons;  of  which  several  have  been  found  in  England,  and 
greater  plenty  in  Scotland,  where  it  is  said  the  common  people 
imagine  they  drop  from  the  clouds*  or  are  made  by  the  elves  or 
fairies. 

ELISORS,  electors. 1  In  cases  of  challenge  to  the  sheriff 
and  coroners  for  partiality,  &c*j  the  venire  to  summon  a  jury 
shall  be  directed  to  two  clerks  of  the  court,  or  two  persons 
of  the  county  named  by  the  court  and  sworn.  And  these 
two,  who  are  called  elisors,  shall  indiflerently  name  or  choose 
the  jury ;  and  their  return  is  final,  no  challenge  being  allowed 
to  their  array*  Fori  esc.  de  Land.  leg.  c.25:  Co.  Lit.  158.  See 
tit.  jury* 

ELfvE.  A  kind  of  yew  to  make  hows  of.  Stat.  32  H.  S.c.  9. 

ELOINE,  from  the  Fr.  esloisner7\  To  remove  or  send  a 
great  way  off:  in  this  sense  it  is  used  where  it  is  said  that  if 
such  as  are  within  age  be  eloined,  so  that  they  cannot  come  to 
sue  personally,  their  next  friends  shall  be  admitted  to  sue  for 
them.    Stat.  13  Ed.  1.  c.  15. 

ELONGATA,  is  a  return  of  the  sheriff  in  replevin,  that 
cat  fie  are  not  to  be  found,  or  are  removed,  so  that  he  cannot 
make  deliverance,  &c.    2  Lit.  Abr.  4-54,  45 S. 

E  LONG  AT  US,  A  return  made  by  the  sheriff  to  a  writ 
de  hojnine  replegiando,  which  lies  to  replevy  a  man  out  of 
prison,  or  out  of  the  custody  of  any  private  person  (in  the  same 
manner  as  chattels  taken  in  distress  may  be  replevied),  upon 
giving  security  to  the  sheriff  that  he  shall  be  forthcoming  to 
answer  any  charge  against  him.  And  if  the  man  be  conveyed 
out  of  the  sheriff's  jurisdiction,  the  latter  may  return  that  he 
is  eloigned,  elongatus  ;  whereupon  a  process  issues  (called  a 
capias  in  withernam),  to  imprison  the  defendant  himself,  with- 
out bail  or  ma  in  prize,  until  he  produces  the  party.  See 
2  Comm.  1 29. 

ELOPEMENT,  from  the  Belg.  E'e  matrimonium  et  loop  en 
currcrct  or  more  probably  from  the  Sax.  geleorans  to  depart, 
the  Saxon  r  being  easily  perverted  from  its  shape  into  a  p. 
Blount^  Is  where  a  married  woman,  of  her  own  accord,  goes 
away,  and  departs  from  her  husband,  and  lives  with  an  adul- 
terer.   See  tits.  A  duller y ,  Baron  and  Feme. 

ELY.  A  royal  franchise,  or  county -palatine.  See  tit* 
Con  nties-palatine. 

The  Bishop  of  Ely  has  not  a  palatinate  jurisdiction  within 
the  isle,  though  exercising  jura  regalia  there.  A  writ  of 
t  fieri  facias,  directed,  in  the  first  instance,  to  the  bailiff  of  the 
Isle  of  Ely,  out  of  K.  B.,  is  erroneous  and  void,  and  the  bailiff 
executing  the  same  is  guilty  of  a  trespass  against  the  party 
whose  goods  are  taken  in  execution.  Process  issued  out  of 
the  courts  at  Westminster  into  the  isle,  goes,  in  the  first  in- 
stance, to  the  sheriff  of  Cambridgeshire,  who,  thereupon, 
issues  his  mandate  to  the  bailiff  of  the  franchise.  S  East's 
Rep.  128. 

EMBARGO.    A  prohibition  upon  shipping,  not  to  go  out 
of  anv  port  on  a  war  breaking  out,  &c.    See  Imbargo. 
E  M  BASS  A  DOR.    See  Ambassador. 

EMBEZZLEMENT.    By  clerks  and  servants.    By  the 


stat.  7  and  S  0.  4.  c.  29.  §  47.  any  clerk  and  servant,  or  any 
person  employed  in  that  capacity,  receiving  any  chattel,  money 
or  valuable  security,  on  account  of  his  master,  and  embezzling 
the  same,  shall  be  deemed  to  have  stolen  the  same,  and  may  be 
transported  for  fourteen  years  or  imprisoned,  &c.  By  §  48. 
distinct  acts  of  embezzlement  not  exceeding  three,  committed 
within  six  calendar  months  from  the  first  to  the  last,  maybe 
charged  in  the  same  indictment ;  and  the  charge  may  be  of 
embezzling  money,  without  specifying  any  particular  coin, 
which  charge  shall  be  sustained  by  proofs  of  any  coin,  &c,,  or 
portion  thereof,  being  embezzled,  although  such  piece  of  coin, 
&c.  may  have  been  delivered  to  him  in  order  that  some  part  of 
the  value  thereof  should  be  returned  to  the  party  delivering 
the  same,  and  such  part  shall  have  been  delivered  accordingly. 

If  the  property  embezzled  has  been  in  the  possession  of  the 
master,  or  any  other  of  his  servants,  the  case  is  not  within  the 
above  statute.  Rex  v.  Murray,  Moo.  C.  C.  R.  276';  neither 
is  an  embezzlement  of  money  by  a  servant  not  authorized  to 
receive  it.  Rex  v.  Morley,  Moo.  C.  C.  R.  34-3.  But  it  is 
otherwise  if  he  has  been  employed  to  receive  it  in  a  single 
instance;  he  need  not  be  a  general  servant.  Ry.  M.  259 : 
Rex  x.  Hughes,  Moo.  C.  C.  -ft.  370.  Where,  however, 
a  person  who  is  neither  a  clerk  nor  servant  to  one  who  in  a 
single  instance  requests  him  to  receive  money,  embezzles  the 
the  money  so  received,  he  is  not  punishable  under  the  statute. 
Rex  v.  Netlleton,  1  Ry.  §  M.  259. 

And  where  a  servant  is  sent  to  do  a  particular  thing,  for 
which  he  is  to  receive  a  specified  sum,  and  not  less,  and  he  is 
paid  a  less  sum  and  appropriates  it,  this  is  not  an  embezzle- 
ment, for  he  does  not  receive  the  money  by  virtue  of  his 
employment.    4  C.  #  A  390. 

As  to  embezzlements  by  bankers,  merchants,  brokers,  at- 
torn eys>  or  other  agents,  see  7  and  8  G.  4.  c.  29.  §  4-9.  and  tits, 
Agent)  Attorney,  Banker,  Broker,  Factor. 

"EMBLEMENTS,  from  the  Fr.  emblavance  de  hied,  corn 
sprung  or  put  up  above  ground.]  Strictly  speaking,  the  word 
signifies  the  profits  of  land  sown  with  corn;  but  the  doctrine 
of  emblements  extends  not  only  to  corn  sown,  but  to  roots 
planted,  or  other  annual  artificial  profits.  Cro.  Car.  515, 
Thus  hemp,  flax,  saffron;  God*  Grp.  Leg.  part  2.  c.  IS: 
2  Freem.  510:  Harg.  Co.  Lit.  556;  and  melons,  cucumbers, 
artichokes,  &c.  are  emblements.  Also  hops,  although  they 
spring  from  old  roots;  because  they  arc  manured  yearly  and 
require  cultivation.  Ilarg.  Co.  Lit.  55.  b.  note  364.  And  so  of 
turnips,  carrots,  &c  Law  of  Test.  380:  Cro.  Car.  515.  It  is 
otherwise  of  fruit-trees,  grass,  and  the  like,  which  are  not 
planted  annually  at  the  expense  and  labour  of  the  tenant,  but 
are  either  a  permanent  or  natural  profit  of  the  earth.  Co.  Lit 
55,  56  :  1  Rol  Abr.  728  :  2  Comm.  123,  It  seems,  however, 
that  artificial  grasses,  as  clover,  saintfoin,  &c.  by  reason  of  the 
greater  care  and  labour  requisite  for  their  production,  are 
within  the  rule  of  emblements.  1  Rot.  Abr.  728  :  Bob.  132: 
2  Freem.  210 :  9  Vin.  Ab.  368.   MS.  note  by  Mr.  Serj.  BE 

Those  only  have  a  right  to  emblements  who  possess  an 
uncertain  estate  or  interest  in  land,  which  is  determined  either 
by  the  act  of  God,  or  of  the  law,  between  the  period  of  sowing 
and  the  severance  of  the  crop.  Shep.  Touch.  244.  For  if  the 
estate  be  put  an  end  to  by  the  party's  own  act,  whether  he  he 
tenant  for  the  life  of  himself  or  of  others,  or  a  tenant-at-will, 
he  shall  not  take  his  emblements.  But  it  would  be  unjust 
were  under-lessees  to  suffer  for  acts  over  which  they  have  no 
control ;  and  therefore  where  a  tenant  for  life  determines  his 
interest  bv  forfeiture,  or  otherwise,  his  under-tenant  shall 
have  emblements,  though  he  would  not  be  entitled  to  them 
were  he  in  the  actual  occupation  of  the  land. 

The  following  are  the  principal  authorities  and  cases  on  the 
subject. 

Where  tenant  for  life  sowts  the  land,  and  dies,  his  executors 
shall  have  the  emblements,  and  not  the  lessor  or  him  in  rever- 
sion, bv  reason  of  the  uncertainty  of  the  estate.  Cro.  £tJ-  4°  . 


•  EMBLEMENTS. 


E  M  13 


A  nd  if  a  tenant  for  life  plants  hops,  and  dies  before  severance, 
he  in  reversion  shall  not  have  them,  bat  the  executors  of  tenant 
for  life.  Cro.  Cur.  5 1 5.  If  tenant  for  years  (if  he  so  long  live) 
sow  the  ground,  and  die  before  severance,  the  executor  of  the 
lessee  shall  have  the  com  ;  and  where  lessee  for  life  leases  for 
years,  if  the  lessee  for  years  sow  the  land,  and  after  lessee  for 
life  dies  before  severance,  the  executor  of  lessee  for  years  shall 
have  the  emblements.    2  Danv.  Abr.  765, 

So  it  is  also  if  a  roan  be  tenant  for  the  life  of  another,  and 
cestui  que  vie  (he  on  whose  life  the  land  is  held)  dies  after  the 
corn  sown,  the  tenant  pur  aider  vie  shall  have  the  emblements. 
The  same  is  also  the  rule  if  a  life-estate  be  determined  by  the 
act  of  law.  Therefore  if  a  lease  be  made  to  husband  and  wife 
during  coverture  (which  gives  them  a  determinable  estate  for 
life),  and  the  husband  sows  the  land ;  and  afterwards  they  are 
divorced  a  vinculo  matrimonii,  the  husband  shall  in  this  ease 
have  the  emblements;  for  the  sentence  of  divorce  is  the  act  of 
the  law.    5  Rep.  1  Hi. 

If  a  husband  hold  lands  for  life,  in  right  of  his  wife,  and 
sow  the  land,  and  after  she  dies  before  severance,  he  shall 
have  the  emblements.  Dyer,  3\G:  ]  Xels.  Abr.  701.  And 
where  the  wife  hath  an  estate  for  years,  life,  or  in  fee,  and  the 
husband  sows  the  land,  and  dieth,  his  executors  shall  have  the 
com.  1  AV/.v.  702.  But  if  the  husband  and  wife  are  joint- 
tenants,  though  the  husband  sow  the  land  with  corn,  and  die 
before  ripe,  the  wife,  and  not  his  executors,  shall  have  the  corn, 
she  being  the  surviving  joint-tenant.    Co.  Lit.  19Q. 

W  hen  a  widow  is  endowed  with  lands  sown,  she  shall  have 
the  emblements,  and  not  the  heir.  2  Just.  Hi.  And  a  tenant 
in  dower  may  dispose  of  corn  sown  on  the  ground  ;  or  it  may 
go  to  her  executors,  if  she  die  before  severance.  2  Just.  80,  Si' 

A  jointress,  however,  is  not  entitled  to  the  crop  sown  at  the 
time  of  her  husband's  death;  because  a  jointure  is  not  a  con- 
tinuance of  the  estate  of  the  husband  like  dower;  nor  on  the 
death  of  a  jointress  are  her  representatives  entitled  to  emble- 
ment s.    See  Cruise's  Digest,  VII.  c.  1. 

By  the  particular  provisions  of  stat.  28  8.  c,  11.  if  a 
parson  sows  his  glebe,  and  dies,  his  executors  shall  have  the 
corn  ;  and  such  parson  may  by  will  dispose  thereof.  1  Iud. 
Abr.  655. 

A  strict  tenant  at  wiJl  is  entitled  to  emblements,  for  the 
same  reason  as  regulates  other  eases,  viz.  the  uncertainty  of  his 
interest.  Since  he  could  not  know  when  his  landlord  would 
determine  his  will,  and  therefore  could  make  no  provision 
against  it,  and  he  has  sown  the  laud  on  a  reasonable  pre 
sumption  of  taking  the  profits,  the  Jaw  will  not  stiller  him  to 
be  a  loser  by  it.    Co.  LiL  55.  b. :  2  Comm.  140\ 

If  tenant  by  statute-merchant  sows  the  land,  and  before 
severance  a  casual  protit  happens,  by  which  he  is  satisfied,  yet 
he  shall  have  the  corn.  Co.  Lit.  55.  Lands  sown  are  delivered 
in  execution  upon  an  extent,  the  person  to  whom  delivered 
shall  have  the  corn  on  the  ground.  2  Leon.  54.  Aud  judg- 
ment was  given  against  a  person,  and  then  he  sowed  the 
laud,  and  brought  a  writ  of  error  to  reverse  the  judgment  ;  but 
it  was  affirmed,  and  adjudged,  that  the  reeoverer  shall  have  the 
com.    2  Rulst.  213. 

If  a  disseisor  sows  the  land,  and  afterwards  cuts  the  corn, 
but  before  it  is  carried  away  the  disseisee  enters,  the  disseisee 
shall  have  the  com.  Dyer,  31:  II  Hep.  52.  A  person  seised 
in  fee  of  land  dies,  having  a  daughter,  aud  his  wife  prirenient 
enscint  with  a  sun  ;  the  daughter  enters  aud  sows  the  land,  and 
before  severance  of  the  corn  the  son  is  born  ;  in  this  case  the 
daughter  shall  have  the  corn,  her  estate  being  lawful,  and 
defeated  by  the  act  of  Ciod  ;  and  it  is  for  the  public  good  that 
the  land  should  be  sown.    Co.  Lit.  55. 

A  man  seised  in  fee  simple  sows  land,  and  then  devises  the 
land  by  will,  aud  dies  before  severance  ;  the  devisee  shall  have 
the  corn,  and  not  the  devisor's  executors.  IViuch.  52 :  Cm 
Eliz.  61,  If  a  person  devises  his  lands  sown,  and  says  nothing 
of  the  corn,  the  com  shall  go  with  the  land  to  the  devisee;  and 
when  a  man  seised  of  land,  in  fee  or  iu  tail,  sows  it,  and  dies 


without  will,  it  goes  to  the  executor,  and  not  the  heir. 
10  Ed.  4-.  1  21  //.  6:30.  a. :  37  H.  635.  b.  A  devisee  for 
life  dies,  he  in  remainder  shall  have  the  emblements  with  the 
land.    Hob.  132. 

But  if  an  estate  for  life  be  determined  by  the  tenant's  own 
act  (as  by  forfeiture  for  waste  committed,  or  if  a  tenant  during 
widowhood  thinks  proper  to  marry) ;  in  these  and  similar  cases, 
as  in  that  of  a  tenant  at  will  determining  his  own  tenure,  the 
tenants  shall  not  be  entitled  to  take  the  emblements.  1  Inst.  55. 
So  when  a  parson  resigns,  he  is  not  entitled,  but  his  lessee  is. 
2  B.  #  A.  470, 

If  tenant  for  years  sows  ground,  and  before  his  corn  is 
severed,  the  term,  which  is  certain,  expires,  the  lessor  or  he  in 
reversion  shall  have  the  emblements  ;  but  he  must  first  enter  on 
the  lands.  1  Lit.  Abr.  511.  A  lessee  for  life  or  years  sows  the 
bind,  and  after  surrenders,  See.  before  severance,  the  lessor 
shall  have  the  corn.  2  Dauv.  764.  If  there  be  lessee  for  years, 
upon  condition  that  if  he  commit  waste,  kc.  his  estate  shall 
cease ;  if  he  sows  the  ground  with  corn,  and  after  doth  waste, 
the  lessor  shall  have  the  euro,  Co.  Lit.  55,  Aud  where  a  lord 
enters  on  his  tenant  for  a  forfeiture,  he  shall  have  the  corn  on 
the  ground.  4  Rep.  gl,  And  where  a  lease  was  granted  on 
condition  that  if  the  lessee  should  contract  a  debt  upon  which 
he  should  be  sued  to  judgment,  and  a  writ  of  execution  should 
issue,  the  lessor  should  re-enter  as  of  his  former  estate :  the 
lessor  did  re-enter  after  judgment  and  execution,  and  it  was 
held  he  was  entitled  to  the  emblements.    7  Bing.  133. 

Though  if  a  feme  copyholder  for  her  widowhood  sows  the 
land,  and  before  severance  takes  husband,  so  that  her  estate  is 
determined,  the  lord  shall  have  the  emblements  ;  yet  if  such 
a  feme  copyholder,  durante  lidu'date,  leases  for  one  year  accord- 
ing to  custom,  and  the  lessee  sows  the  land,  and  afterwards  the 
copyholder  takes  husband,  the  lessee  shall  have  the  corn. 
2  J)auv.  764. 

As  the  privilege  is  founded  on  public  policy,  and  the  justice 
of  recompensing  the  party  who  has  been  at  the  expence  of 
cultivating  the  land,  emblements  cannot  be  claimed  by  a  per- 
son although  he  has  an  estate  which  is  uncertain  in  duration, 
if  he  is  not  the  individual  who  sowed  the  ground,  but  the 
charge  was  incurred  during  the  existence  of  a  previous  estate. 
Therefore  if  A.  seised  of  land,  sows  it,  and  then  conveys  it  to 
B,  for  life,  remainder  to  C.  for  life ;  and  13,  dies  before  the 
corn  is  reaped,  Ii/s  executors  shall  not  have  it,  but  it  shall  go 
with  the  land  to  C. :  for  here  the  reason  of  industry  and  charge 
fails.  Hob.  \::2:  JVinvh.  3\  :  Cro.  Eliz.  61.463.  So  where 
a  tenant  for  life  sows  land,  and  afterwards  grants  over  his 
estate,  the  executor  of  the  grantee,  who  dies  before  the  com  is 
severed,  shall  not  have  emblements ;  and  if  a  man  sow  land 
and  let  it  for  life,  and  the  lessee  for  life  die  before  the  corn  he 
reaped,  the  reversioner,  and  not  his  executor,  shall  have  it  ; 
but  if  he  had  sown  it  himself  it  would  have  been  otherwise. 
Cro.  Eliz,  4ti4. 

Where  there  is  a  right  to  emblements,  ingress,  egress,  and 
regress,  are  allowed  by  law  to  enter,  cut,  and  carry  them  away, 
when  the  estate  is  determined,  &c.    1  Inst.  56. 

And  if  a  party  entitled  to  emblements  grant  them  to  another, 
the  grantee  may  cut  and  take  them  away  after  the  death  of 
the  grantor.  Shep.  Touch.  244.  The  right  to  emblements, 
however,  does  not  give  a  title  to  the  exclusive  occupation  of 
the  land  ;  and  it  would  seem,  but  the  point  is  by  no  means 
clear,  that  if  the  executors  occupy  till  the  corn  or  other  product 
is  ripe,  the  reversioner  may  maintain  an  action  for  the  use  aud 
occupation  of  the  land.    See  Ptoivden's  Queries,  239. 

EMBLERS  DE  GENTZ,  Fr.J  Carrying  off  people.  Rot. 
Pari  '2  I  Ed.  :>\  w.  62. 

EMBRACEOR,  Fr.  embrasour.~\  He  that,  when  a  matter 
is  in  trial  between  party  and  party,  comes  to  the  bar  with  one 
of  the  parties,  having  received  some  reward  so  to  do,  and 
speaks  in  the  case;  or  privately  labours  the  jury,  or  stands  in 
the  court  to  survey  and  overlook  them,  whereby  they  are  awed 
or  inlluenccd,  or  put  in  fear  or  doubt  of  the  matter.    But  law- 
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ycrs,  attorneys,  &c.  may  speak  in  the  case  for  their  clients,  and 
not  be  embraceors;  also  the  plaintiff  may  labour  the  jurors  to 
appear  in  his  own  cause,  but  a  stranger  must  not  do  it ;  for 
the  bare  writing  a  letter  to  a  person,  or  parol  request  for  a 
juror  to  appear,  not  by  the  party  himself,  hath  been  held 
within  the  statutes  against  embracery  and  maintenance.  Co, 
Lit.  3(>9:  Hob.  £94:  1  Sannd.  891.  If  the  party  himself 
instruct  a  juror,  or  promise  any  reward  for  his  appearance, 
then  the  party  is  likewise  an  embraceor.  And  a  juror  may  be 
guilty  of  embracery,  where  he  by  indirect  practices  gets  him- 
self sworn  on  the  tales,  to  serve  on  one  side.  1  Lil.  5 1 3.  See 
post,  Embracery.    See  also  tits.  Jury,  Attaint, 

EMBRACERY.  An  attempt  to  influence  a  jury  corruptly 
to  one  side  by  promises,  persuasions,  entreaties,  money,  enter- 
tainments, and  the  like.  The  punishment  for  the  person 
embracing  (the  embraceor),  is  by  fine  and  imprisonment* 
4  Comm.  140.  See  1  RafiL  P.  C.  c.  85.  and  the  preceding 
title. 

The  stat.  6  G.  4.  c.  50.  §  6l.  enacts  and  declares,  that  not- 
withstanding anything  therein  contained,  every  person  who 
shall  be  guilty  of  the  oflence  of  embracery,  and  every  juror 
who  shall  wilfully  and  corruptly  consent  thereto,  shall  be  re- 
spectively proceeded  against  by  indictment  or  information,  and 
be  punished  by  fine  and  imprisonment,  in  like  manner  as  every 
such  person  and  juror  might  have  been  before  the  passing  of 
the  act. 

EMBRING  DAYS,  from  embers,  vine  res,  so  called  either 
because  our  ancestors,  when  they  fasted,  sat  in  ashes,  or 
strewed  them  on  their  heads.]  Those  days  which  the  ancient 
fathers  called  Quatuor  tempora  jej unity  and  of  great  antiquity 
In  the  church ;  they  are  observed  on  Wednesday,  Friday,  and 
Saturday  next  after  Quadragesima  Sunday  (or  the  first  Sunday 
in  Lent),  after  Whitsunday,  Holy  rood-day  in  September,  and 
St.  Lucy's  day,  about  the  middle  of  December.  These  days 
are  mentioned  by  Britton,  c.  .53.  and  other  writers  ;  and  parti- 
cularly in  the  stat.  2  and  3  Ed.  6.  c.  19*  Our  almanacks  cal] 
them  the  Ember  Weeks. 

EMBRO I DER  Y.    See  tits.  Manufactures,  Navigation  Acts. 

EMEND  A  LS,  emenda.]  An  old  word  still  made  use  of  in 
the  accounts  of  the  Society  of  the  Inner  Temple ;  where  so 
much  in  emendals  at  the  foot  of  an  account,  on  the  balance 
thereof,  signifies  so  much  money  in  the  bank  or  stock  of  the 
houses,  for  reparation  of  losses  or  other  emergent  occasions : 
quod  restaurationem  damni  tribttitur.  Spehn. 

E  M  E  N  D  A  R  E ,  e m  e n  da  m  solv ere. ]  To  m ake  a rn end s  for  an y 
crime  or  trespass  committed,  Leg.  Edtv.  Confess,  c,  35.  Hence 
a  capital  crime,  not  to  be  atoned  by  fine,  was  said  to  be 
inemendabile.    Leg.  Canut.  p.  2. 

EM  EN  DAT  IO,  hath  been  used  for  the  power  of  amending 
and  correcting  abuses,  according  to  stated  rules  and  measures, 
as  emendatio  panni,  the  power  of  looking  to  the  assize  of  cloth, 
that  it  be  of  just  measure;  emendatio  pants  el  cervisuv,  the 
assizing  of  bread  and  beer,  &.c,  privileges  granted  to  lords  of 
manors,  and  executed  by  their  officers  appointed  in  the  court- 
leet,  &c.    Paroch.  Anita,  li)6. 

EMPANEL.    See  Impanel. 

EM  PA  RLA  NC  E.    See  Imparlance. 

EMPEROR,  imperatorr\  The  highest  ruler  of  large  king- 
doms and  territories ;  a  title  anciently  given  to  renowned  and 
victorious  generals  of  armies,  who  acquired  great  power  and 
dominion.  This  title  was  formerly  given  to  the  kings  of 
England,  as  appears  by  a  charter  of  King  Edgar. 

ENBREVER,  Fr,]  To  write  down  in  short.    Brit.  56. 

ENCAUSTUM.    See  hicaustum. 

ENCHANTMENT.    See  Conjuration. 

ENCHESON,  old  Fr.]  An  occasion,  cause,  or  reason, 
wherefore  any  thing  is  done.    See  ihe  ancient  Statutes* 

ENCROACHMENT.    See  Invroachment. 

ENDEAVOUR.  Where  one  who  has  the  use  of  his  reason 
endeavours  to  commit  felony,  &c,  he  shall  be  punished  by  our 
laws,  but  not  to  that  degree  as  if  he  had  actually  committed  it: 


as  if  a  man  assault  another  on  the  highway,  in  crder  to  a 
robbery,  but  takes  nothing  from  him,  this  is  not  punished  as  a 
felony,  because  the  felony  was  not  accomplished ;  though,  as  a 
misdemeanor,  it  is  liable  to  fine  and  imprisonment.  3  hut, 
f)8,  69-  16U  11  Rep.  98,  See  tits.  Intendment,  Malkum 
Mis  ch  ief,  Hob  h  erif . 

E  N  DO  WM  E  N  T.  The  bestowing  or  assuring  of  dotver  on 
a  woman.  It  is  sometimes  used  metaphorically  for  the  settling 
a  provision  upon  a  parson,  or  building  of  a  church  or  chapel; 
and  the  severing  a  sufficient  portion  of  tithes,  &c.  for  a  vicar, 
towards  his  perpetual  maintenance,  when  the  benefice  is 
appropriated.  See  stats.  15  R.  2,  c>  6:  4  H.  4,  c.  12,  See 
Dower,  Tithes. 

E  N  EM  Y,  inimicusJ]  Is  properly  an  alien  or  foreigner  who, 
in  a  public  capacity  and  in  an  hostile  manner,  invades  any 
kingdom  or  country ;  and  wh ether  such  persons  come  hither 
by  themselves  or  in  company  with  English  traitors,  they  can* 
not  be  punished  as  traitors,  but  shall  be  dealt  with  by  martial 
law.  H.  P.  C.  10.  15.  But  the  subjects  of  a  foreign  prince 
coming  into  England,  and  living  under  the  protection  of  the 
king,  may,  if  they  take  up  arms,  &c.  against  the  government, 
be  punished  as  traitors,  not  as  alien  enemies.  If  a  prisoner  be 
rescued  by  enemies,  the  gaoler  is  nut  guilty  of  an  escape,  as  he 
would  have  been  if  subjects  had  made  the  rescue,  when  he 
might  have  a  legal  remedy  against  them.  See  tits.  Alient 
Escape;  and  as  to  adhering  to  and  succouring  the  king's 
encmie*,  see  tit-  Treason. 

ENFRANCHISE,  Fr.  enfranchir.'}  To  make  free,  or 
incorporate  a  man  into  any  society,  &c«  It  is  also  used  where 
one  is  made  a  free  denizen,  which  is  a  kind  of  incorporation  in 
the  common weal 'th. 

ENFRANCHISEMENT,  Fr.  from  franchise,  i.  e.  libertas.'] 
Is  when  a  person  is  incorporated  into  any  society  or  body 
politic,  and  it  signifies  the  act  of  incorporating.  He  that  by 
charter  is  made  a  denizen,  or  freeman  of  England,  is  said  tube 
enfranchised,  and  let  into  the  general  liberties  of  the  subjects 
of  the  kingdom  ;  and  he  who  is  made  a  citizen  of  London,  or 
other  city,  or  free  burgess  of  any  town  corporate,  as  be  is  made 
partaker'of  those  liberties  that  appertain  to  the  corporation,  is, 
in  the  common  sense  of  the  word,  a  person  enfranchised.  And 
when  a  man  is  enfranchised  into  the  freedom  of  any  city  or 
borough,  he  hath  a  freehold  in  bis  freedom  during  life;  and 
may  not,  for  endeavouring  any  thing  only  against  the  corpora- 
tion, lose  and  forfeit  the  same.  1 1  Rep*  91;  &e  tit*  Corpo- 
ration, A  villein  was  said  to  be  enfranchised  when  he  was 
made  free  by  his  lord,  and  rendered  capable  of  the  benefit! 
belonging  to  freemen. 

ENGINE,    See  Deer-dredge. 

ENGINES.  By  7  and  8  G^4.  c.  18.  the  setting  any  sprmg- 
gun,  man-trap,  or  other  engine  calculated  to  destroy  human 
life,  or  iniliet  bodily  harm  with  intent  to  destroy  or  injure  I 
trespasser,  is  a  misdemeanor;  but  the  act  does  not  extend  to 
a  gin  or  trap  for  vermin.  And  see  tits.  Framework-htxtttd 
Pi?is,  Furnaces,  Machines,  Mischief  {maticious). 

By  7  and  8  G.  4.  c.  30.  §  7-  maliciously  pulling  down,  &t. 
or  damaging  with  intent  to  "destroy,  &c,  any  steam-engine,  or 
other  engine,  used  in  conducting  the  business  of  any  mine,  tf 
a  capital  felony.    See  tit.  Steam-engine*  . 

ENGLECERY,  or  ENGLESCHERIE,  Englecena.]  An 
old  word  signifying  the  being  an  Englishman.  When  Canutus 
the  Dane  came  to  "be  King  of  England,  he,  at  the  request  ot 
the  nobility,  sent  back  his  army  into  Denmark,  but  kept  some 
Danes  behind  to  be  a  guard  to  his  person ;  and  he  made  a  aw 
for  the  preservation  of  his  Danes  (who  were  often  pnweiy 
made  awav  with  bv  the  English),  that  if  an  Englishman  kiim 
a  Dane,  he  should  be  tried  for  the  murder;  or,  it  he  cscapco, 
the  town  or  hundred  where  the  fact  was  done  was  to  w 
amerced  sixty-six  marks  to  the  king:  so  that  after  this  la  * 
whenever  a  "murder  was  committed,  it  was  necessary  to  pro 
the  party  slain  to  be  an  Englishman,  that  the  town  dc 
exempted  from  the  amercement;   which  proof  was  can 
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Englecery,  or  Englescfdre.  And  whereas  if  a  person  were 
privately  slam,  he  was  in  ancient  time  accounted  Francigena, 
which  word  comprehended  every  alien,  especially  the  Danes: 
it  was  therefore  ordained,  that  where  anv  person  was  mur- 
dered, he  should  be  adjudged  Francigena,  unless  Entiteveru 
were  proved,  and  that  it  was  made  manifest  he  was  an  English- 
man. I  he  manner  of  proving  the  person  killed  to  be  an 
Englishman  was  by  two  witnesses  who  knew  the  father  and 
mother,  before  the  coroner,  &c.  BracL  lib.3.  tract.  2.  cap.  15: 
I  Ida,  hb.  L  cap.  30:  7  Rep.  16\  This  Englecery,  bv  reason 
ot  the  great  abuses  and  trouble  that  afterwards  were  perceived 
to  grow  by  it,  was  utterly  taken  away  bv  stat.  14  Ed.  3.  st.  L 
c.  4.    See  4  Comm.  \<jr> :  and  this  Diet.  tit.  Murder. 

ENGLAND,  By  the  stat.  20  G.  2.  c.  42.  §  3.  it  is  declared 
that  in  all  cases  where  the  kingdom  of  England,  or  that  part  of 
Oreat  Britain  called  England,  hath  been  or  shall  be  mentioned 
m  any  act  of  parliament,  the  same  has  been  and  shall  from 
henceforth  be  deemed  and  taken  to  comprehend  and  include 
the  dominion  of  Wales  and  town  of  Berwick-upon-Tweed 
20  G.  2.  c.  42.  §  3. 

England,  Bank  op.  Although  this  establishment  has 
already  been  mentioned  under  the  title  Bank  of  England,  it  is 
again  introduced  under  the  present  head  for' the  purpose  of 
noticing  the  recent  act  of  the  3  and  4  W.  4.  c.  98,  by  which 
its  charter  has  been  renewed. 

Sect.  L  The  Governor  and  Company  of  the  Bank  of  Eng- 
land are  to  enjoy  such  exclusive  privilege  of  banking  as  Is 
thereby  given  as  a  body  corporate  for  the  period  and  upon  the 
terms  after  mentioned. 

Sect.  2.  During  the  continuance  of  such  privilege,  no  bank- 
ing company,  exceeding  six  persons,  is  to  issue  bills  or  notes 
payable  on  demand  in  London,  or  within  sixtv-five  miles 
thereof. 

But  by  §  3.  any  company  or  partnership,  although  con- 
sisting of  more  than  six  persons,  may  carry  on  the  business  of 
banking  in  London,  or  within  sixty-five  miles  therof,  provided 
it  does  not  borrow  or  take  up  money  on  bills  or  notes  pavable 
on  demand,  or  at  any  less  time  than  six  months. 

Sect.  4.  After  the  1st  of  August,  1834,  all  notes  of  the 
Batik  of  England,  payable  on  demand,  issued  in  anv  part  of 
England  out  of  London,  are  to  be  made  payable  at  the  place 
where  issued. 

Sect.  5.  Upon  a  year's  notice,  given  within  six  months  after 
the  expiration  of  ten  years  from  the  1st  of  August,  1834,  and 
re-payment  of  the  debt  due  to  it  from  the  public,  in  the  man- 
ner thereinafter  stipulated,  in  the  event  of  such  notice  bein" 
deferred  until  after  the  1st  of  August,  1855,  the  exclusive  pri- 
vileges of  the  Bank  are  to  cease. 

Sect.  6.  After  the  1st  of  August,  1834,  Bank  notes  are  to 
be  a  legal  tender  for  all  sums  above  five  pounds,  so  long  as  the 
Bank  shall  pay  on  demand  such  notes  in  legal  coin :  provided 
no  such  notes  shall  be  deemed  a  legal  tender  bv  the  Bank  of 
England  or  any  branch  bank  thereof;  the  Governor  and  Com- 
pany are  not  to  be  liable  to  pay  at  anv  branch  bank  notes  not 
made  specially  payable  there  ;  but  shall  be  liable  to  pay  at  the 
Bank  of  England  all  notes  of  the  Governor  and  Company,  or 
of  any  branch  thereof. 

Sect.  8.  An  account  of  the  bullion  and  securities  of  the 
Bank,  and  of  notes  in  circulation,  and  deposits,  is  to  be  trans- 
mitted weekly  to  the  Chancellor  of  the  Exchequer ;  such 
accounts  to  be  consolidated  every  month,  and  an  average  state 
of  the  Bank  accounts  of  the  preceding  three  months  therefrom 
made,  is  to  be  published  every  month  in  the  London  Gazette. 

Sects,  i)  and  10.  One-fourth  part  of  the  debt  of  14,686,800/., 
due  from  the  public  to  the  Bank,  is  to  be  repaid,  and  the  capital 
stuck  of  the  Bank  (in  case  it  shall  be  so  determined  at  a  Genera] 
Court  of  Proprietors  to  be  held  before  the  5th  of  October, 
1834)  reduced  from  14,533,000/.  to  10,914,750/. 

Sect.  L5.  The  Bank,  in  consideration  of  the  exclusive  privi- 
leges given  by  the  act,  is  to  deduct  the  annual  sum  of  150,000/. 
from  the  sums  allowed  for  the  management  of  the  national  debt 
VOL.  X, 
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Sect.  14.  The  provisions  of  the  3Q  and  40  G.  3.  are  to 
remain  in  lorce,  except  as  thereby  altered:  at  any  time  upon 
twelvemonths  notice  after  the  1st  of  August,  1 S55,  and  repay- 
mem  of  the  debt  then  due  from  the  public  to  the  Bank,  its 
exclusive  privileges  are  to  determine. 

ENGLISH.  Pleas,  records,  bonds,  and  proceedings,  in 
courts  of  justice,  to  be  in  English.  Stat.  4  6.2  e.  26  And 
see  5  ft  2.  c.  27:  6  ft  2.  c.  14:  and  this  Diet.  tits. 

Pleading,  Process,  $c. 

E      R A  V  E  RS*    See       Literary  Property. 
ENGRAVING.    It  is  no  piracy  of  an  engraving  to  make 
another  irom  the  original  picture.    2  Stark.  548.    See  tit. 
LUerary  Property. 

ENGROSSER.    See  Ingrosser,  Forestalled 
To  ENHANCE.    To  raise  the  price  of  goods  or  merchan- 
dize.   See  tit.  Forestatler. 

ENICIA  PARS.    See  Esnecy. 

ENPLEET.     Anciently  used  for  implead. — They  may 
enpleet  and  be  enplccted  in  all  courts.     Mon.  An*,  torn  2 
fo.  412. 

ENQUETS.    See  Inquest. 
ENQUIRY,  Writ  of.    See  tit.  Writ. 
ENROLMENT  OF  DEEDS.    See  tit.  Deed  IV 
ENSIENT,  or  ENSEINT.    The  being  with  child.  Law 
Fr.  Diet. 

ENSIENTURE,  or  ENSIENCY,  of  any  woman  con- 
demned for  a  crime,  is  no  ground  to  stay  judgment;  but  it 
may  be  afterwards  alleged  against  execution.  2  Dales  Hist. 
P.  C.  413. 

ENTAIL.    See  tit.  Tail. 
ENTENDMENT.    See  Intendment. 
ENTERPLEADER.    See  Interpleader. 
ENTIERTE*  from  the  French  entierte,  entireness.]    Is  a 
contradistinction  in  our  books  to  moiety,  denoting  the  whole; 
and  a  bond,  damages,  &c.  are  said  to  be  entire  when  they 
cannot  be  divided  or  apportioned. 

ENTIRE  TENANCY.  Contrary  to  several  tenancy,  and 
signifying  a  sole  possession  in  one  man;  whereas  the  other  is 
a  joint  or  common  possession  in  two  or  more.  Brook. 

ENTRY,  Fr.  entree,  i.  c.  ingressus,  infroitus.']  Signifies 
the  taking  possession  of  lands  or  tenements,  where  a  man 
hath  title  of  entry;  and  it  is  also  used  for  a  writ  of  possession. 
There  is  a  right  of  entry,  when  the  partv  claiming  may  for 
his  remedy  either  enter  into  the  land,  or  have  an  action  to 
recover  it;  and  a  title  of  entry,  where  one  hath  lawful  entry 
given  him  in  the  lands  which  another  hath,  but  has  no  action 
to  recover  till  he  hath  entered.  Plowd.  558:  10  Rep.  48: 
Finch' "v  Lair,  105. 

An  actual  entry  is  where  a  man  enters  into  and  takes  pos- 
session of  any  lands.  Sec,  either  in  his  own  right  or  as  the 
attorney  of  another.  Formerly  there  might  have  been  an 
entry  lu  law;  as,  if  a  claimant  were  deterred  from  entering  by 
menaces  or  bodily  fear,  he  might  approach  the  estate  as  near 
as  he  dared,  and  by  word  claim  the  lands  to  be  his,  which 
claim  had  the  same  effect  in  all  respects  as  an  actual  entry. 
Lit.  4iy.  This  claim  was  good  only  for  a  year  and  a  day  ; 
and  therefore  a  person  who  wished  to  retain  his  right  of  entry, 
and  to  prevent  its  being  taken  away  bv  a  descent  cast,  must 
(previous  to  the  32  II.  S.  c.  S3,  hereafter  noticed)  have  repeated 
his  claim  once  in  the  space  of  every  year  and  dav,  which  was 
called  continual  chum.  Lit.  v>\9  22,  g.'i.  Hut  bv  the  3  and 
1  W.  4.  c.  27*  §  IK  it  is  enacted,  «  that  no  continual  or  other 
claim  upon  or  near  any  land  shall  preserve  anv  right  of  making 
an  entry  or  distress,  or  of  bringing  an  action."' 

Entry  may  be  defined  to  be  an  extrajudicial  and  summary 
remedy  against  certain  species  of  injury  by  ouster,  used  by 
the  legal  owner  when  another  person,  'who  hath  no  right, 
hath  previously  taken  possession  of  lands  or  tenements.  In 
this  case  the  party  entitled  may  make  a  formal,  but  peaceable, 
entry  thereon,  declaring  that  thereby  he  takes  possession; 
which  notorious  act  of  ownersliip  is  equivalent  to  a  feodal 
3  k 


ENTRY. 


investiture  by  the  lord ;  or  he  may  enter  on  any  part  of  it  in 
the  same  county,  declaring  it  to  be  in  the  name  of  the  whole. 
Lit.  §  417.  13ut  if  it  lie  in  different  counties,  he  must  make 
difFerent  entries ;  for  the  notoriety  of  such  entry  or  claim  to 
the  pares  or  freeholders  of  Westmoreland  is  not  any  notoriety 
to  the  pares  or  freeholders  of  Sussex.  Also  if  there  be  two 
disseisors,  the  party  disseised  must  make  his  entry  on  both  ; 
or  If  one  disseisor  has  conveyed  the  lands  with  livery  to  two 
distinct  feoffees,  entry  must  he  made  on  both.  Co.  Lit.  252, 
For  as  their  seisin  is  distinct,  so  also  must  be  the  act  which 
devests  that  seisin. 

Such  an  entry  gives  a  man  seisin,  or  puts  into  immediate 
possession  him  that  hath  right  of  entry  on  the  estate,  and 
thereby  makes  him  complete  owner,  and  capable  of  conveying 
it  from  himself  by  either  descent  or  purchase.  Co*  Lit.  lo- 
in order  to  regain  possession  of  lauds  by  entry,  &c,  the 
manner  of  entry  is  thus  :  If  it  be  in  a  house,  and  the  door  is 
openj  you  go  into  it,  and  say  these  words : — /  do  here  enter \ 
and  lake  possession  of  this  house.  But  if  the  door  be  shut, 
then  set  your  foot  on  the  groundsel,  or  against  the  door,  and 
say  the  before  words :  and  if  it  he  laud,  then  go  upon  the 
land,  and  say,  /  here  enter  and  take  possession  of  this  land,  &c. 
If  another  do  it  for  you,  he  must  say,  /  do  here  enter ,  &c.  to  the 
use  of  A.  B.  And  it  is  necessary  to  make  it  before  witnesses, 
and  that  a  memorandum  be  made  of  it-  Lit.  385  :  Co.  Lit. 
237,  238. 

If  he  who  hath  right  of  entry  into  a  freehold,  enters  into 
part  of  it,  it  shall  be  adjudged  an  entry  into  all  possessed  by  one 
tenant ;  but  if  there  be  several  tenants  possessed  of  the  free- 
hold, there  must  be  several  entries  on  the  several  tenants. 
1  Lit.  Abr,  515,  5l6\  Special  entry  into  a  house  with  which 
lands  are  occupied,  claiming  the  whole,  is  a  good  entry  as  to 
the  whole  house  and  lands.  Ibid.  If  a  husband  enters  to  the 
use  of  his  wife ;  or  a  man  enters  to  the  use  of  an  infant,  or 
any  other,  where  the  entry  is  lawful  ■  this  settles  the  posses- 
sion before  agreement  of  the  parties :  though  it  is  otherwise 
where  a  person  enters  to  the  use  of  one  whose  entry  is  not 
lawful  ;  for  this  vests  nothing  in  him  till  agreement,  and  then 
he  shall  be  a  disseisor,  2  Danv.  787-  If  two  joint-tenants  are 
disseised,  and  the  disseisor  aliens,  and  one  joint- tenant  enters 
upon  the  alienee  to  the  use  of  both  ;  this  settles  the  freehold  in 
both  of  them.  Ibid,  7SS.  But  if  one  coparcener,  &c.  enters 
especially  claiming  the  whole  land,  she  gains  the  part  of  her 
companion  by  abatement;  and  it  shall  not  settle  any  possession 
in  the  other-    Co.  Lit.  2±3. 

This  remedy  by  entry  takes  place  in  three  only  of  the  five 
species  of  ouster,  viz.  abatement,  intrusion,  and  disseisin  ;  for 
as  in  these  the  original  entry  of  the  wrongdoer  was  unlawful, 
they  may  therefore  be  remedied  by  the  mere  entry  of  him  who 
hath  right.  But,  upon  a  discontinuance  or  deforcement,  the 
owner  of  the  estate  cannot  enter,  but  is  driven  to  his  action ; 
for  herein  the  original  entry  being  lawful,  and  thereby  an  appa- 
rent right  of  possession  being  gained,  the  law  will  not  suffer 
that  right  to  be  overthrown  by  the  mere  act  or  entry  of  the 
claimant.  Yet  a  man  may  enter  on  his  tenant  by  sufferance: 
for  such  tenant  hath  no  freehold,  but  only  a  bare  possession ; 
which  may  be  defeated,  like  a  tenancy  at  will,  by  the  mere 
entry  of  the  owner.  But  if  the  owner  thinks  it  more  expe- 
dient to  suppose  or  admit  such  tenant  to  have  gained  a  tortious 
freehold,  he  is  then  remediable  by  writ  of  entry,  ad  terminum 
qui  preteriit.    1  Inst.  57.  237,  8.    See  tit.  Disseisin. 

On  the  other  hand,  in  cases  of  abatement  r  intrusion,  or  dis- 
seisin, where  entries  are  generally  lawful,  this  right  of  entry 
might,  before  the  recent  act  of  the  3  and  4  IV.  4  c.  27.  have 
been  tolled,  that  is,  taken  away}  by  descent-  Descents  which 
took  away  entries  were  when  any  one,  seised  by  any  means 
whatsoever  of  the  inheritance  of  a  corporeal  hereditament, 
died,  whereby  the  same  descended  to  his  heir :  in  that  case, 
however  feeble  the  right  of  the  ancestor  might  be,  the  entry  of 
any  other  person  who  claimed  title  to  the  freehold  was  taken 
away,  and  he  could  not  recover  possession  against  the  heir  by 


this  summary  method,  but  was  driven  to  his  action  to  gain  a 
legal  seisin  of  the  estate.    Lit,  §  385. 

In  general,  therefore,  no  man  could  recover  possession  by 
mere  entry  on  lands  which  another  had  by  descent.  Yet  this 
rule  had  some  exceptions  ;  especially  if  the  claimant  were  under 
any  legal  disabilities  during  the  life  of  the  ancestor,  either  of 
infancy,  coverture,  imprisonment,  insanity,  or  being  out  of  the 
realm :  in  all  which  cases  there  was  no  neglect  or  laches  in  the 
claimant,  and  therefore  no  descent  should  bar  or  take  awav  his 
entry.  Co.  Lit.  24>6.  And  this  title  of  taking  away  entries 
by  descent  was  still  further  narrowed  by  stat.  32  II.  8.  c.  $3, 
which  enacted,  that  if  any  person  disseised,  or  turned  another 
out  of  possession,  no  descent  to  the  heir  of  the  disseisor  should 
take  away  the  entry  of  him  that  had  right  to  the  land,  unless 
the  disseisor  had  been  in  peaceable  possession  for  five  years 
next  after  the  disseisin  without  entry  or  claim  from  him 
having  lawful  title.  But  the  statute,  fur  feudal  reasons,  did 
not  extend  to  my  feoffee  or  donee  of  the  disseisor,  mediate  or 
immediate.    Ibid.  256. 

Now  by  the  3  and  4  W.  4.  c.  27-  §  39>  it  is  provided  that 
no  descent  cast  which  may  happen  or  be  made  after  the  31st 
of  December,  1 833,  shall  tollor  defeat  any  right  of  entry  or 
action  for  the  recovery  of  land. 

By  the  statute  of  limitations,  2\  Jac  I.e.  Ifi.  it  was  enacted, 
that  no  entry  should  be  made  by  any  man  upon  lauds,  unless 
within  twenty  years  after  his  right  accrued*    And  by  stat. 

4  and  5  Annc}  c.  }().  no  entry  should  be  of  force  to  satisfy  the 
said  statute  of  limitations,  or  to  avoid  a  line  levied  of  lands, 
unless  an  action  were  thereupon  commenced  within  one  year 
after,  and  prosecuted  with  effect. 

By  3  and  4  W.  4.  c.  27*  §  2,  no  person  (which  word  by  5  L 
extends  to  a  body  politic,  corporate,  or  collegiate)  shall  make 
an  entry  to  recover  any  land  but  within  twenty  years  next 
after  his  right,  or  the  right  of  the  person  through  whom  he 
claims,  accrued- 
Sect.  10.  No  person  shall  be  deemed  to  have  been  in  pos- 
session of  any  land  within  the  meaning  of  the  act,  merely  by 
reason  of  having  made  an  entry  thereon* 

By  §  2Q.  no  archbishop,  &c,  or  other  spiritual  or  eleemosy- 
nary corporation  sole  shall  make  an  entry  to  recover  any  hind 
after  two  incumbencies  and  six  years,  or  sixty  years.  See 
further  as  to  the  provisions  of  this  act,  tit.  Limitations  of 
Actions. 

This  remedy  by  entry  must  be  pursued,  according  to  «tafc 

5  R.  2.  st.  t.  c.  8.  in  a  peaceable  and  easy  manner,  and  not 
with  force  or  strong  hand.  For  if  one  turns  or  keeps  another 
out  of  possession  forcibly,  this  is  an  injury  of  both  a  civil  and 
a  criminal  nature.  The  civil  is  remedied  by  immediate  resti- 
tution, which  puts  the  ancient  possessor  in  statu  quo;  the 
criminal  injury  or  public  wrong,  by  breach  of  the  king  s  peace, 
is  punished  by  fine  to  the  king.  See  this  Diet.  tits.  Fvm 
Forcible  Entry* 

The  following  miscellaneous  observations  relating  to  this 
subject  may  be  found  of  use. 

An  estate  of  freehold  will  not  cease,  without  enrry  or  claim: 
also  a  remainder  of  an  estate  of  freehold  cannot  cease,  wit  mm  t 
entry,  &c.,  no  more  than  an  estate  of  freehold  in  possession,  uu 
FJiz.  3(>().  A  right  of  entry  preserves  a  contingent  remamder. 
2  Lev.  35.  And  a  grantee  of  a  reversion  may  enter  for  con- 
dition broken.    Plowd*  l?^,  1 

A  lessee  must  enter  into  lands  demised  to  him  ;  and  though 
the  lessor  dies  before  the  lessee  enters,  yet  he  may  enter;  and  it 
the  lessee  dies  before  entry,  his  executors  or  administrators 
may  enter.  The  lessee  may  assign  over  his  term  before  entry, 
having  inleresse  termini;  but  he  may  not  take  aides*  * 
enlarge  his  estate;  or  bring  trespass,  &c,  till  actual  entry* 
Though  if  there  be  words  bargain  and  sell  in  a  lease,  Sfr  wr 
consideration  of  money,  the  lessee  or  bargainee  is  in  F^T, 
on  executing  the  deed,  to  make  a  release,  &c.  Lit  59- 
Co.  Lit  46.  57-  270.  . 

Where  a  lessor  enters  on  his  lessee  for  years,  the  rent  is 
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pendrd.  1  Leon.  1 10.  But  without  entry  and  expulsion,  the 
lessee  is  not  discharged  of  his  rent  to  the  lessor,  unless  it  be 
where  the  lessor  is  attainted  of  treason,  &c;  then  the  rent  is 
to  be  paid  to  the  king,  who  is  in  possession  without  entry. 

8%d.  $gg :  i  n?u.  Abr.  706. 

There  is  no  need  of  entry  to  avoid  an  estate  in  case  of  a 
limitation,  because  thereby  the  estate  is  determined  without 
entry  or  claim ;  and  the  law  casts  it  upon  the  party  to  whom 
it  is  limited.  If  A.  devises  land  to  B.  and  his  heirs^  and  dies, 
it  is  in  the  devisee  immediately ;  but  till  entry  he  cannot  bring 
a  possessory  action  :  and  where  a  possession  vests  without 
entry,  a  reversion  will  vest  without  claim.  2  Mod.  Rep.  7,  8. 
A  bare  entry  on  another,  without  an  expulsion,  makes  onlv  a 
seisin  ;  so  that  the  law  will  adjudge  him  in  possession  who  hath 
the  right.    3  Sulk.  135. 

Where  a  person  is  in  a  house  with  goods,  &c.,  the  house  may 
be  entered  when  the  doors  are  open,  to  make  execution.  Cro. 
Eliz.  75[).  But  it  must  he  averred  that  the  goods  were  in  the 
house.  Lntw.  1438.  1434.  And  a  man  cannot  enter  into  a 
house,  the  doors  being  open,  to  demand  a  debt,  unless  he 
aver  that  the  debtor  is  within  the  house  at  the  same  time. 
Cro.  Eliz.  6.  S.  So  entry  may  be  made  on  a  tenant  where  rent 
is  in  arrear,  to  take  a  distress,  &c.  See  tit.  Execution,  Rent, 
Demand. 

The  Writ  op  Entry  is  a  possessory  remedy  which  disproves 
the  title  of  the  tenant  or  possessor,  by  showing  the  unlawful 
means  by  which  he  entered,  or  continues  possession.  Finch, 
L.  26l.  The  writ  is  directed  to  the  sheriff,  requiring  him 
to  *  command  the  tenant  of  the  land,  that  he  render  [in 
Latin,  prweipe  quod  redd  a  Q  to  the  demandant  the  land  in 
question,  which  he  claims  to  be  his  right  and  inheritance;  and 
into  which,  as  he  saith,  the  said  tenant  had  not  entry,  but  by 
(or  after)  a  disseisin,  intrusion,  or  the  like,  made  to  the  said 
demandant,  within  the  t  ime  limited  by  law  for  such  actions: 
or  that  upon  refusal  he  do  appear  in  court  on  such  a  day,  to 
show  wherefore  he  hath  not  done  it"  This  is  the  original 
process  (the  praecipe),  upon  which  all  the  rest  of  the  suit  is 
grounded ;  wherein  it  appears  that  the  tenant  is  required 
cither  to  deliver  seisin  of  the  lands,  or  to  show  cause  why  he 
will  not.  This  cause  may  he  either  a  denial  of  the  fact  of 
having  entered  by  or  under  such  means  as  are  suggested,  or 
a  justification  of  his  entry,  by  reason  of  title  in  himself,  or  in 
those  under  whom  he  makes  claim;  whereupon  the  possession 
of  the  land  is  awarded  to  him  who  produces  the  clearest  right 
to  possess  it. 

In  our  ancient  boohs  we  find  frequent  mention  of  the  degrees 
within  which  writs  of  entry  are  brought*  If  they  be  brought 
against  the  party  himself  that  did  the  wrong,  then  they  only 
charge  the  tenant  himself  with  the  injury;  (<  non  habuit 
higressum  nisi  per  intrusioncm  quam  ipse  fecit"  But  if  the 
intruder,  disseisor,  or  the  like,  has  made  any  alienation  of  the 
land  to  a  third  person,  or  it  has  descended  to  his  heir,  that  cir- 
cumstance mu.it  be  alleged  in  the  writ,  for  the  action  must 
always  be  brought  against  the  tenant  of  the  land,  and  the 
defect  of  his  possessory  title,  whether  arising  from  his  own 
wrong  or  that  of  those  under  whom  he  claims,  must  be  set 
forth.  One  such  alienation  or  descent  makes  the  first  degree, 
which  is  called  the  per,  because  then  the  form  of  a  writ  of 
entry  is  this  — that  the  tenant  had  not  entry,  hut  bv  the 
original  wrongdoer,  who  alienated  the  land,  or  from  whom 
it  descended,  to  him;  "non  habuit  ingressum  nisi  per  Guliel- 
TTtum  qui  se  in  illud  intrusit,  el  illud  tenenti  dimisit."  A 
second  alienation  or  descent  makes  another  degree,  called  the 
per  and  cui ;  because  the  form  of  a  wrrit  of  entry  in  that  ease 
is,  that  the  tenant  had  not  entry,  hut  by  or  under  a  prior 
alienee,  to  whom  the  intruder  demised  it ;  "non  habuit  ingres- 
sum nisi  per  R  hard  urn  cui  Guliclmus  illud  dim  hit  qui  se  in 
illud  intrusit." 

These  degrees  thus  state  the  original  wrong,  and  the  title 
of  the  tenant  who  claims  under  such  wrong.  If  more  than 
two  degrees  (that  is,  two  alienations  or  descents),  were  past, 


there  lay  no  writ  of  entrv  at  the  common  law.  For,  a*  it 
was  provided  for  the  quietness  of  men's  inheritances,  that  no 
one,  even  though  he  had  the  true  right  of  possession,  should 
enter  upon  him  who  had  the  apparent  right  by  descent  or 
otherwise,  but  he  was  driven  to  his  writ  of  en  try to  gain  pos- 
session ;  so,  after  more  than  two  descents,1  or  two  conveyances 
were  passed,  the  demandant,  even  though  he  had  the  right 
both  of  possession  and  property,  was  not  allowed  this  possessory 
action,  but  WTas  driven  to  his  wril  of  right,  a  long  and  final 
remedy,  to  punish  his  neglect  in  not  sooner  putting  in  his 
claim  while  the  degrees  subsisted  ;  and  for  the  ending  of  suits, 
and  of  quieting  all  controversies.  2  Inst.  153.  But  bv  the 
Hat.  of  Marlhridge,  25  H.  3.  c.  30.  it  was  provided,  that  when 
the  number  of  alienations  or  descents  exceeded  the  usual  de- 
grees, a  new  writ  should  he  allowed  without  any  mention  of 
degrees  at  alb  And,  accordingly, 

Fourthly,  a  new  writ  was  framed,  called  a  writ  of  entry 
in  the  post,  which  only  alleges  the  injury  of  the  wrongdoer, 
without  deducing  all  the  intermediate  title  from  him  to  the 
tenant :  stating  it  in  this  manner,  that  the  tenant  had  not 
entry  unless  after,  or  subsequent  to,  the  ouster,  or  injury 
done  by  the  original  dispossessor ;  and  rightly  concluding,  that 
if  the  original  title  was  wrongful,  all  claims  derived  from 
thence  must  participate  of  the  same  wrong,  Upon  the  latter 
of  these  writs  it  was  (the  writ  of  entry  sur  disseisin  in  the  post) 
that  the  form  of  our  common  recoveries  of  landed  estates  was 
usually  grounded. 

A  wrti  of  entry  in  the  per  and  cui  shall  be  maintained 
against  none,  but  w  here  the  tenant  is  in  by  purchase  or  descent; 
for  it  the  alienation  or  descent  be  put  out  of  the  degree  upon 
which  no  writ  may  be  made  in  the  per  and  cui,  then  it  shall  be 
made  in  the  post.    Terms  de  la  Ley. 

'i  here  arc  fee  things  which  put  the  writ  of  entry  out  of  the 
degrees,  viz.  intrusion;  disseisin  upon  disseisin;  succession, 
where  the  disseisor  was  a  person  of  religion,  and  his  successor 
enters ;  judgment,  when  a  person  hath  had  judgment  to  recover 
against  the  disseisor  ;  and  escheat,  on  the  disseisor's  dying 
without  heir,  or  committing  felony,  &c,  on  which  the  lord 
enters,  &c.  In  all  these  cases  the  disseisee  or  his  heir  shall 
not  have  a  writ  of  entry  within  the  degrees  of  the  per,  but  in 
the  post;  because  they  are  not  in  by  descent,  or  purchase. 
Terms  de  la  Leu. 

Degrees  as  to  entries  are  of  two  sorts,  either  by  act  in  law, 
as  in  case  of  a  descent ;  or  by  act  of  the  party  by  lawful  con- 
veyance. But  no  estate  gained  by  wrong  doth  make  a  degree  ; 
so  that  abatement,  intrusion,  Sec,  work  not  a  degree;  rjor  doth 
every  change  by  lawful  title,  as  an  estate  of  tenant  by  the 
curtesy,  by  judgment,  &c,  or  of  any  others  that  come  in  the 
post ;  though  a  tenancy  in  dower  by  assignment  of  the  heir 
doth  work  a  degree,  because  she  is  in  by  her  husband  ;  but  an 
assignment  of  dower  by  a  disseisor  doth  not,  by  reason  she  is 
in  the  post.    Co.  Lit.  239- 

This  remedial  instrument  of  writ  of  entry  is  applicable  to  all 
the  cases  of  ouster,  except  that  of  discontinuance  of  tenant  in 
tail,  and  some  peculiar  species  of  deforcements.  Such  is  that  of 
the  deforcement  of  dower,  by  not  assigning  any  dower  to  the 
widow  within  the  time  limited  by  the  law  for  which  she  has 
her  remedy  by  writ  of  dower,  undc  nihil  habet.  F.  N.  B.  147, 
See  tit.  Dower. 

But,  in  general,  the  writ  of  entry  is  the  universal  remedy  to 
recover  possession,  when  wrongfully  withheld  from  the  owner. 
It  were  therefore  endless  to  recount  all  the  several  divisions  of 
writs  of  entry,  which  the  different  circumstances  of  the 
respective  demandants  may  require,  and  which  are  furnished 
by  the  lawTs  of  England,  being  plainly  and  clearly  chalked  out 
in  that  collection  of  legal  forms,  the  registrum  omnium, 
brevium,  or  register  of  such  writs  as  are  issuable  out  of  the 
king  s  courts  ;  upon  which  Fitzherberts  Naiura  Brevium  is  a 
comment,  which  see,  and  the  several  appropriate  titles  in  this 
Diet. 

In  the  times  of  our  Saxon  ancestors,  the  right  of  possession 
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seems  to  have  been  recoverable  only  by  writ  of  entry.  Giib. 
Ten.  42.  This  writ  was  then  usually  brought  in  the  county 
court ;  and  the  proceedings  in  these  actions  were  not  then  so 
tedious  (when  the  courts  were  held,  and  process  issued  from, 
and  was  returnable  therein,  at  the  end  of  every  three  weeks) 
as  they  became  after  the  Conquest,  when  all  causes  were 
drawn  into  the  king's  courts,  and  process  issued  only  from 
term  to  term.  Hence  a  new  remedy  was  invented  in  many 
cases  to  do  justice  to  the  people,  and  to  determine  the  posses- 
sion in  the  proper  counties  by  the  king  s  judges  ;  this  was  the 
remedy  by  Assise  ;  as  to  which,  see  tit.  Assise  in  this  Diet. ; 
and  fully  on  this  subject,  3  Comm.  17*-  184- 

The  learning  relating  to  writs  of  entry  has  long  been  more 
curious  than  useful,  as  few  instances  have  occurred  of  their 
being  resorted  to  in  modern  times.  And  under  the  provisions 
of  the  3  and  4  W.  4.  c.  2?.  they  will  shortly  be  abolished. 
By  §  36.  of  that  statute  it  is  enacted,  that  no  writ  of  entry  sur 
disseisin,  in  the  quibus,  in  the  per,  in  the  per  and  cui,  or  in 
the  post,  writ  of  eidry  sur  intrusion,  writ  of  entry  sur  aliena- 
tion, dum  fuit  in  prisona,  ad  communem  legem*  in  casu 
proviso,  in  consimili  casu,  cut  in  vita,  sur  cui  in  vita,  cui  ante 
divortium,  writ  of  entry  sur  abatement,  writ  of  entry  quare 
ejecit  tcrminum,  or  ad  tcrminum  qui  pretend,  or  causa  ma- 
trimonii prwlocuti,  and  no  other  action  real  or  mixed,  except 
for  dower,  quare  impedit,  and  ejectment,  shall  be  brought 
after  the  31st  of  December,  1834. 

Entry/,  ad  Communem  Leg  km,  at  the  common  law,  is  the 
writ  of  entry  which  lies  where  tenant  for  term  of  life,  or  for 
term  of  another's  life,  or  by  the  curtesy,  &c.  aliens  and  dies; 
he  in  the  reversion  shall  then  have  this  writ  against  whomso- 
ever is  in  possession  of  the  land.    New  Nat.  Br.  46 1. 

Entry,  ad  Terminum  qut  preteiuit;  at  a  term  that  has 
rndccL  A  writ  of  entry  anciently  brought  against  tenant  for 
years,  who  held  over  his  term,  and  thereby  kept  out  the  lessor. 
See  New  Nat.  Brcv.  447,  S.  But  an  ejectment  is  now  the 
common  mode  of  proceeding  ;  and  by  stat.  4  G.c2.  c.  2S.  tenants 
for  term  of  years,  &c.  holding  over  after  demand  made,  are 
subject  to  double  rent.    See  tits.  Rent,  Ejectment,  Tenant. 

Entry,  in  Casu  Consimili,  in  like  case,  is  a  writ  that 
lies  for  him  in  reversion  by  stat.  IV,  2.  c.  24.  against  tenant  for 
life,  or  tenant  by  the  curtesy,  who  aliens  in  fee,  &e.  See  Casu 
Con  si  mill. 

Entry,  in  Casu  Proviso;  in  the  case  provided-  Where  a 
tenant  in  dower  aliens  in  fee,  or  for  term  of  life,  or  for  another's 
life,  then  he  in  the  reversion  shall  have  this  writ,  provided  by 
the  stat.  of  6  Ed.  1.  c-  7*  by  which  statute  it  is  enacted, 
<c  that  if  a  woman  alien  her  dower  in  fee,  or  for  life,  the  next 
heir,  &e,  shall  recover  by  writ  of  entry."  See  tit.  Dower. 
And  the  writ  may  be  brought  against  the  tenant  of  the  free- 
hold of  the  land,  on  such  alien  at  ion ,  and  the  heir  shall  recover 
during  the  life  of  the  tenant  in  dower,  &e.  New  Nat.  Br. 
4-56;  2  Inst.  509:  2  Com?n.  136:  3  Comm.  135. 

The  above  four  writs  of  entry  might  all  have  been  brought 
cither  in  the  per,  or  in  the  cui  or  post. 

Entry  sine  Assjensu  Capituli*  A  writ  of  entry,  that 
lay  where  a  bishop,  abbot,  &c.  aliened  lands  or  tenements, 
of  the  church,  without  the  assent  of  the  chapter  or  convent. 
R  N.  B.  IQ5. 

Entry  in  Scotch  law  refers  to  the  acknowledgment  of  the 
title  of  the  heir,  &c.  to  be  admitted  by  the  superior. 

Entry,  forcible.    See  Forcible  Entry. 

KNURE.  In  law,  to  take  place  or  be  available;  it  is  as 
much  as  ejjectnm:  as  for  example,  a  release  made  to  tenant  for 
life  shall  enure,  and  be  of  force  and  effect  to  him  in  the  rever- 
sion. Lll, 

EODORBRICE.  From  the  Sax.  coder,  a  hedge,  and  brice, 
ruptura.^  Hedge-breaking:  in  which  sense  it  is  mentioned  in 
the  laws  of  King  Alfred,  c.  45. 

EORLE.  Sax.  for  earl,  &c.j  though  made  use  of  by  the 
Danes  for  barons.    See  EarL 

EPIMENIA.    Expences  or  gifts.  Blount, 


EPIPHANY.    The  day  when  the  star  appeared  to  the  wise 

men  at  Christ's  Nativity,  generally  called  Twelfth  Dav. 

EPISCOPALIA.  Synodals,  or  other  customary  payments 
from  the  clergy  to  their  bishop  or  diocesan,  which  were  for- 
merly collected  by  the  rural  deans,  and  by  them  transmitted 
to  the  bishop.  Mon.  Ang.  Unn.  3.  p.  6*1.  These  customary 
payments  have  been  otherwise  called  onus  episcopate;  and 
were  remitted  by  special  privilege  to  free  churches  and  chapels 
of  the  king's  foundation,  which  were  exempt  from  episcopal 
jurisdiction.    Ken.  Gloss. 

EPISCOPUS  PUERORUM.  It  was  a  custom  in  former 
times,  that  some  lay  person  about  a  certain  feast  should  plait 
his  hair,  and  put  011  the  garments  of  a  bishop,  and  in  them 
exercise  episcopal  jurisdiction,  and  do  several  ludicrous  actions, 
for  which  reason  he  was  called  bishop  of  the  boys:  and  this 
custom  obtained  here  long  after  several  constitutions  were  made 
to  abolish  it.    Mon.  Ang.  torn.  3.  p.  I69. 

In  an  old  work,  printed  under  the  title  of  the  Processionale 
of  the  Church  of  Sarum,  is  contained  the  service  of  that  church 
on  this  occasion,  which  appears  to  have  taken  place  on  the  day 
of  the  Holy  Innocents.  The  service  is  very  short,  and  is  set  to 
music.  Blount.  From  the  monuments  in  some  of  the  cathe- 
drals it  appears  that  the  episcopus  puerorum  was  himself  a  bov 
(generally  of  the  choir).  His  office  lasted  about  a  month;  and 
if  he  died  while  in  office,  he  was  buried  in  pontiftcalitntv,  A 
monument  of  this  nature  still  exists  in  Salisbury  cathedral. 

EQUALITY.  The  law  delights  in  equality  ;  so  that  when 
a  charge  is  made  upon  one,  and  divers  ought  to  bear  it,  he 
shall  have  relief  against  the  rest.  2  Rep.  25.  And  where  a 
man  leaves  a  power  to  his  wife  to  give  an  estate  among  three 
daughters,  in  such  proportions  as  she  shall  think  fit,  it  has 
been  held  she  must  divide  it  equally,  unless  good  reason  be 
given  for  doing  otherwise.  Preced.  Cane.  256-  See  tit.  Con- 
tribution. 

In  equity  it  is  a  maxim,  that  t(  equality  is  equity." 
Sec  Francis  s  Maxims,  fol.  9.  &c. 

EQUES  AURATUS,  Lat.]  Is  taken  for  a  foiight,  because 
anciently  none  but  knights  were  allowed  to  beautify  and  gild 
their  armour  with  gold:  but  this  word  is  rather  used  by  the 
heralds  than  lawyers  ;  for  cqucs  auratus  is  not  a  word  in  our 
law  for  knight,  but  miles,  and  formerly  chevalier.    4  hint.  5. 

EQUITY. 
(See,  generally,  tit.  Chancery.) 

jEquitas  ;  quasi,  cequaHtas.~\  Is  defined  to  he  a  correction, 
or  qualification  of  the  law,  generally  made  in  that  part  wherein 
it  faileth,  or  is  too  severe-  In  other  words,  "  the  correction  of 
that  wherein  the  law,  by  reason  of  its  universality,  is  defi- 
cient." 1  Comm.  (>2.  It  likewise  signifies  the  extension  of 
the  words  of  the  law  to  cases  unexpressed,  yet  having  the  same 
reason  ;  so  that  where  one  thing  is  enacted  by  statute,  all  other 
things  are  enacted  that  are  of  the  like  degree :  for  example, 
the  statute  of  Gtouc.  gives  action  of  waste  against  him  that 
holds  lands  for  life  or  years ;  and,  by  the  equity  thereof  a  man 
shall  have  action  of  waste  against  a  tenant  that  holds  hotofor 
one  year,  or  half-year,  which  is  without  the  words  of  the  att, 
but  within  the  meaning  of  it ;  and  the  words  that  enact  the 
one  by  equity  enact  the  other.     Terms  de  la  Lei/. 

So  that  equity  is  of  two  kinds  ;  the  one  doth  abridge  and 
take  from  the  letter  of  the  law,  and  the  other  enlarge  and  add 
thereto.  Manilas  est  per  feci  a  rpuedam  ratio,  qua  jus  scriplum 
interpretatur  et  emendat.  '  Co.  Lit.  24.  And  statutes  may  be 
construed  according  to  equity ;  especially  where  they  £we 
rented  1/  for  wrong,  or  are  for  expedition  ofjustice}  &c.  Co.  Lit- 
24.  Si*  76:  2  Inst.  106,  107,  &c< 

This  equitable  construction  might  well  obtain  former!?, 
when  the  legislature  was  used  to  express  its  intention  spa- 
ringly, in  a  few  words  or  sentences  only;  but,  in  modern 
times,  since  it  has  been  the  practice  to  express  the  intention 
fully,  and  at  large,  such  construction  is  unnecessary  and 
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dangerous.  See  4  M.  $  ft  118.  And  Lord  Tenterden,  in  a 
late  case,  said,  s*  There  was  alwavs  danger  in  giving  effect  to 
the  equity  of  a  statute."  6  B.  &  C.  475:  and  see  Bac.  Ab. 
Statute  (I.)  (7th  ed.) 

A  court  of  equity  cannot  now  he  created  by  the  king,  but 
the  same  must  be  done  by  act  of  parliament.    4  Inst.  84. 

The  distinction  between  law  and  equity,  as  administered  in 
different  courts,  is  not  at  present  known,  or  seems  to  have  ever 
been  known,  in  any  other  country  than  England  at  any  time. 
With  us  the  Aula  regia,  which  was  anciently  the  supreme 
court  of  judicature,  undoubtedly  administered  equal  justice 
aeeording  to  the  rules  of  both/  or  either,  as  the  case  might 
chance  to  require ;  and,  when  that  was  broken  to  pieces,  the 
idea  of  a  court  of  equit}%  as  distinguished  from  a  court  of  law, 
did  not  subsist  in  the  original  plan  of  partition.  For  though 
equity  is  mentioned  by  Bracion,  I  2.  c.  7.  pi  23.  as  a  thing 
contrasted  to  strict  law;  yet  neither  in  that  writer,  nor  in 
Okumll  or  Flela,  nor  yet  in  Br  it  ton  (composed  under  the 
auspices  and  in  the  name  of  Edward  L  and  treating  particu- 
larly of  courts,  and  their  several  jurisdictions),  is  there  a  syl- 
lable to  be  found  relating  to  the  equitable  jurisdiction  of  the 
Court  of  Chancery.  It  seems  therefore  probable,  that  when 
the  courts  of  law,  proceeding  merely  upon  the  ground  of  the 
king's  original  writs,  and  confining  themselves  strictly  to  that 
bottom,  gave  a  harsh  or  imperfect  judgment,  the  application 
for  redress  used  to  be  to  the  king  in  person,  assisted  by  his  privy 
council  (from  whence  also  arose  the  jurisdiction  of  the  Court  of 
Requests,  which  was  virtually  abolished  by  stat.  *6  Car.  1. 
c.  10) ;  and  they  were  wont  to  refer  the  matter  either  to  the 
chancellor  and  a  select  committee,  or,  by  degrees,  to  the  chan- 
cellor only,  who  mitigated  the  severity/or  supplied  the  defects 
of  the  judgments  pronounced  in  the  courts  of  law,  upon 
weighing  the  circumstances  of  the  case.  This  was  the  custom 
not  only  among  our  Saxon  ancestors,  before  the  institution  of 
the  Aula  regia,  but  also  after  its  dissolution,  in  the  reign  of 
King  Edward  I.,  and  perhaps,  during  its  continuance,  in  that  of 
Henry  II,    LI.  Ed.  c.  2  :  Lamh.  Arch.  5% 

When,  about  the  end  of  the  reign  of  King  Edward  HI. 
uses  of  land  were  introduced,  and  though  totally  discounte- 
nanced by  the  courts  of  common  lawf  were  considered  as 
fiduciary  deposits,  and  binding  in  conscience  by  the  clergy,  the 
separate  jurisdiction  of  the  Chancery  as  a  court  of  equity  began 
to  be  established.     Spelnu  G loss*  I  Of):  ]  Lev.  242,  John 
Waltham,  who  was  bishop  of  Salisbury,  and  chancellor  to  King 
Iiichard  II.  (by  a  strained  interpretation  of  the  statute  of 
Westm.  2.  [J  3  Ed.  I;  c.  24.]  enabling  the  clerks  in  Chancery 
to  form  new  writs  according  to  the  special  circumstances  of 
each  case,)  devised  the  writ  of  suhjxena,  returnable  in  the 
Court  of  Chancery  only,  to  make  the  feoffee  to  uses  accountable 
to  his  cestui  tjue  me,  which  process  was  afterwards  extended  to 
other  matters  wholly  determinable  at  the  common  law,  upon 
fictitious  suggestions,  for  which  therefore  the  chancellor  is,  by 
stat,  IT  Rich.  2,  c.  (>.  directed  to  give  damages  to  the  party 
unjustly  aggrieved.    Hut  as  the  clergy  had  long  attempted  to 
turn  their  ecclesiastical  courts  into  courts  of  equity,  by  enter- 
taining suits  pro  Iwsione  Jitlci,  as  a  spiritual  oilence  against 
conscience  in  case  of  non-payment  of  debts,  or  anv  breach 
of  civil  contracts,  till  checked  by  the  Constitutions  of  Claren- 
don (M)  lien.  2,  c.  15.),  therefore  probably  the  ecclesiastical 
chancellors,  who  then  held  the  seal,  were  remiss  in  abridging 
their  own  newly  acquired  jurisdiction,  especially  as  the  spiritual 
courts  continued  to  grasp  at  the  same  authority  as  before,  till 
finally  prohibited  by  the  unanimous  concurrence  of  all  the 
judges;  however,  it  appears  from  the  parliament  rolls,  that  in 
the  reigns  of  Henry  IV.  and  Y\  the  Commons  were  repeatedly 
urgent  to  have  the  writ  of  stibjwena  entirely  suppressed,  as 
being  a  novelty  devised  against  the  form  of  the  common  law* 
But  though  the  stat.  1  //.  4-.  (\  2  }.  was  passed,  whereby  judg- 
ments at  law  are  declared  irrevocable,  unless  bv  attaint  or  writ 
of  error,  yet  in  Edward  IVth  s  time,  the  process  bv  bill  and 
nthpatna  was  become  the  daily  practice  of  the  court,  though  its 


jurisdiction  was  not  then  nearly  so  extensive  as  at  present. 
Rot.  Pari  14£f/  4.  no.  S3. 

In  the  time  of  Lord  Chancellor  Hlesnicre  {A.  D.  Iff  Hi) 
arose  that  notable  dispute  between  the  courts  of  law  and 
equity,  set  on  foot  by  Sir  Edward  CoLe,  then  Chief  Justice  of 
the  Court  of  King's  Bench,  whether  a  court  of  equity  could 
give  relief  after  or  against  a  judgment  at  the  common  law. 
This  contest  was  so  warmly  carried  on,  that  indictments  were 
preferred  against  the  suitors,  the  solicitors,  the  counsel,  and 
even  a  master  in  Chancery,  for  having  incurred  a  praemunire 
by  questioning,  in  a  court  of  equity,  a  judgment  in  the  Court 
of  King  s  Bench j  obtained  by  gross  fraud  and  imposition.  This 
matter  being  brought  before'  the  king,  was,  by  him,  referred  to 
his  learned  counsel  for  their  advice  and  opinion,  who  reported 
so  strongly  in  favour  of  the  courts  of  equity,  that  his  majesty 
gave  judgment  on  their  behalf.  Whitehc'k  of  Pari  2.  3[)i): 
1  Ch.  Rep.  Append.  1 1. 

Lord  Bacon,  who  succeeded  Lord  Ellesmcrc,  reduced  the 
practice  of  the  court  into  a  more  regular  system ;  his  successors 
in  the  reign  of  Charles  I,  did  little  to  improve  upon  his  plan; 
till  the  appointment  of  .S»  Heneage  Finch  in  lG'73,  who 
became  afterwards  Earl  of  Nottingham*  He  was  a  person  of  the 
greatest  abilities  and  most  uncorrupted  integrity;  a  thorough 
master  and  zealous  defender  of  the  laws  and  constitution  "of 
his  country  ;  and  endued  with  a  pervading  genius,  that  enabled 
him  to  discover  and  to  pursue  the  true  spirit  of  justice,  not- 
withstanding the  embarrassments  raised  by  the  narrow  and 
technical  notions  winch  then  prevailed  in  the  courts  of  law, 
and  the  imperfect  ideas  of  redress  which  had  possessed  the 
courts  of  equity.  The  reason  and  necessities  of  mankind, 
arising  from  the  great  change  in  property  by  the  extension  of 
trade,  and  the  abolition  of  military  tenures,  co-operated  in  esta- 
blishing his  plan,  and  enabling  him,  in  the  course  of  nine  years, 
to  build  a  system  of  jurisprudence  and  jurisdiction,  upon  wide 
and  national  foundations,  which  have  also  been  extended  and 
improved  by  many  great  men,  who  have  since  presided  in 
Chancery.    See  3  Comm.  50—56. 

The  same  jurisdiction  is  exercised,  and  the  same  system  of 
redress  pursued  in  the  Equity  Court  of  the  Exchequer,  with 
a  distinction,  however,  as  to  some  few  matters  pecidiar  to  each 
tribunal,  and  in  which  the  other  cannot  interfere, 

Upon  the  abolition  of  the  Court  of  Wards,  the  care,  which 
the  crown  was  bound  to  take  as  guardian  of  its  infant  tenants, 
was  totally  extinguished  in  every  feodal  view,  but  resulted  to 
the  king  in  his  Court  of  Chancery,  together  with  the  general 
protection  of  all  other  infants  in  the  kingdom.  F.  N.  B.  27. 
When,  therefore,  a  fatherless  child  has  no  other  guardian,  the 
Court  of  Chancery  has  a  right  to  appoint  one;  and  from  all 
proceedings  relative  thereto  an  appeal  lies  to  the  Mouse  of 
Lords.  The  (  un  t  of  Exchequer  can  only  appoint  a  guardian 
ad  /item,  to  manage  the  defence  of  the  infant,  if  a  suit  lie 
commenced  against  him  ;  a  power  which  is  incident  to  the 
jurisdiction  of  every  court  of  justice,  Cro.  Jac.  641  :  2  Lev. 
I6:i:  T.  Jon.  90.  But  when  the  interest  of  a  minor  comes 
before  the  court  judicially,  in  the  progress  of  a  cause,  or  upon 
a  bill  for  that  purpose  filed,  either  tribunal,  indiscriminately, 
will  take  care  of  the  property  of  the  infant. 

As  to  idiots  and  lunatics,  the  king  himself  used  formerly  to 
commit  the  custody  of  them  to  proper  committees  in  everv 
particular  case ;  but  now,  to  avoid  solicitations,  and  the  verV 
shadow  of  undue  partiality,  a  warrant  is  issued  bv  the  king, 
under  his  royal  sign  manual,  to  the  chancellor,  to  perform  this 
office  for  him  ;  and  if  he  acts  improperly  in  granting  such  cus- 
todies, the  complaint  must  be  made  to  the  king  himself  in 
council.  3  P.  Wms.  108.  See  Reg.  Br.  26j.  But  the  pro- 
ceedings on  the  commission,  to  inquire  whether  or  no  the  party 
be  an  idiot  or  a  lunatic,  are  on  the  Jaw  side  of  the  Court  of 
Chancery,  and  can  only  be  redressed  (if  erroneous)  by  writ  of 
error  in  the  regular  course  of  law*  See  tit.  Idiots. 

1  he  king,  as  parens  patriae,  has  the  general  superintendence 
of  all  charities,  which  he  exercises  by  the  chancellor;  and. 
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therefore,  when  necessary,  the  attorney-general,  at  the  relation 
of  some  informant  (who  is  usually  called  the  relator),  files,  ex 
officio,  an  information  in  the  Court  of  Chancery,  to  have  the 
chanty  properly  established. 

By  stat.  43  Eliz.  c*  4.  authority  is  given  to  the  lord  chan- 
cellor, and  to  the  chancellor  of  the  duchy  of  Lancaster,  re- 
spectively, to  grant  commissions  under  their  several  seals  to 
inquire  into  any  abuses  of  charitable  donations,  and  rectify  the 
same  by  decree  ;  which  may  be  reviewed  in  the  respective  courts 
of  the  several  chancellors,  upon  exceptions  taken  thereto,  l>ut 
though  this  is  done  in  the  petty-bag  office  of  the  Court  of 
Chancery  because  the  commission  is  there  returned,  it  is  not  a 
proceeding  at  common  law,  hut  treated  as  an  original  cause  in 
the  court  of  equity.  The  evidence  below  is  not  taken  down  in 
writing,  and  the  respondent,  in  his  answer  to  the  exceptions, 
may  allege  what  new  matter  he  pleases ;  upon  which  they  go 
to  pro  of 3  and  examine  witnesses  in  writing  upon  all  the  matters 
in  issue;  and  the  court  may  decree  the  respondent  to  pay  all 
the  costs,  though  no  such  authority  is  given  by  the  statute. 
And  as  it  is  thus  considered  as  an  original  cause  throughout, 
an  appeal  lies  of  course  from  the  chancellor's  decree  to  the 
I  louse  of  Peers,  notwithstanding  any  loose  opinions  to  the  con- 
trary.   Dukes  Char.  Uses,  62*  128:  2  Fern.  118. 

By  the  several  statutes  relating  to  bankrupts*  a  summary 
jurisdiction,  from  which  there  was  no  appeal,  was  given  to  the 
chancellor,  in  many  matters  consequential  or  previous  to  the 
commissions  thereby  directed  to  he  issued.  But  by  the  late  act 
of  the  1  and  2  W,  4.  c.  55.  the  jurisdiction  over  bankrupts  is 
transferred  from  the  chancellor  to  a  new  court  called  £C  the 
Court  of  Bankruptcy/'  by  whom  all  matters  that  were  formerly 
laid  before  the  chancellor,  by  petition  or  otherwise,  are  to  be 
determined;  with  an  appeal,  however,  to  him  on  questions  of 
law  and  equity,  and  relating  to  the  admission  or  rejection  of 
evidence.    See  further  tit.  Bankrupt. 

The  jurisdiction  of  the  Court  of  Chancery  does  not  ex- 
tend to  some  causes  wherein  relief  may  be  had  in  the  Ex- 
chequer. No  information  can  he  brought  in  Chancery  for 
such  mistaken  charities  as  are  given  to  the  king  by  the  statutes 
for  suppressing  superstitious  uses.  Nor  can  Chancery  give  any 
relief  against  the  king,  or  direct  any  act  to  be  done  by  him,  or 
make  any  decree  disposing  of  or  affect  in  g  his  property ;  not 
even  in  cases  where  he  is  a  royal  trustee.  Such  causes  must 
be  determined  in  the  Court  of  Exchequer,  as  a  court  of  revenue, 
which  alone  has  power  over  the  king's  treasure,  and  the  officers 
employed  in  its  management,  unless  where  it  properly  belongs 
to  the  Duchy  Court  of  Lancaster. 

In  all  other  matters,  what  is  said  of  the  court  of  equity  in 
the  Court  of  Chancery  will  he  equally  applicable  to  the  other 
courts  of  equity.  Whatever  difference  there  may  be  in  the 
forms  of  practice,  arises  from  the  different  constitution  of 
their  officers.    See  3  Comm.  426 — ^2Q. 

The  learned  commentator  then  enters  into  a  brief,  but  com- 
prehensive view  of  the  general  nature  of  equity,  to  show  that 
in  our  courts  it  is  not  contrary  to,  but  consistent  with,  law ;  a 
position  which,  perhaps,  will  be  best  understood  by  farther 
explanation  of  the  jurisdiction  exercised  by  courts  of  equity, 
either  as  assistant  to,  concurrent  with,  or  exclusive  of]  the 
jurisdiction  of  the  courts  of  common  law  ;  which  is  here  done 
in  an  abridgment  from  Fonhlanques  Treatise  of  Equity, 
pp.  10,  &e.  in  n. 

Kqrrrv  is  assistant  to  the  jurisdiction  of  the  courts  of  law; 
1st.  By  removing  legal  impediments  to  the  fair  decision  of  a 
question  depending  in  courts  of  law.  2dly.  By  compelling  a 
discovery,  which  may  enable  them  to  decide.  3dly.  By  per- 
petuating testimony,  when  in  danger  of  being  lost,  before  the 
matter  to  which  it  relates  can  be  made  the  subject  of  judicial 
investigation.  It  may  also  be  said  to  be  assistant,  by  rendering 
the  judgments  of  courts  of  law  effective;  as  by  providing  for 
the  safety  of  property  in  dispute  pending  a  litigation,  and  by 
counteracting  fraudulent  judgments,  &c.  j  and  by  putting  a 
bound  to  vexatious  and  oppressive  litigation.    It  exercises  a 


concurrent  jurisdiction  with  courts  of  law,  in  most  cases  of 
fraud,  accident,  mistake,  account,  partition,  and  dower.  It 
claims  an  exclusive  jurisdiction  in  all  matters  of  trust  and  con* 
fidence  ;  and  wherever,  upon  the  principles  of  universal  justice 
the  interference  of  a  court  of  judicature  is  necessary  to  prevent 
a  wrong,  and  the  positive  law  is  silent.  See  Mitford's  Treatise 
on  the  Pleadings  in  Chancery. 

To  pursue  this  division  of  the  j  urisdiction  of  courts  of  equity 
with  that  minuteness  which  is  necessary  to  a  particular  ao- 
quaintance  of  its  powers,  would  lead  to  an  investigation  too 
extensive.  Some  short  notice  shall  be  taken  of  the  general 
objection  that  is  urged  against  the  claims  of  courts  of  equity  to 
a  concurrence  of  jurisdiction  in  some  cases  with  courts  of  law. 
This  concurrence  of  jurisdiction  may,  in  the  greater  number  of 
cases  in  which  it  is  exercised,  be  justified  by  the  propriety  of 
preventing  a  multiplicity  of  suits;  for  as  the  mode  of  proceed- 
ing in  courts  of  law  requires  the  plaintiff  to  establish  his  case, 
without  enabling  him  to  draw  the  necessary  evidence  from  the 
examination  of  the  defendant,  justice  could  never  be  attained 
at  law  in  those  eases  where  the  principal  facts  to  be  proved  by 
one  party  are  confined  to  the  knowledge  of  the  other  party. 
In  such  cases,  therefore,  it  becomes  necessary  for  the  party  in 
want  of  such  evidence  to  resort  to  the  extraordinary  powers  of 
a  court  of  equity,  which  will  compel  the  necessary  discovery ; 
and  the  court  having  acquired  cognizance  of  the  suit  for  the 
purpose  of  discovery,  will  entertain  it  for  the  ptn*pose  of  relief, 
in  most  cases  of  fraud,  account,  accident,  and  mistake;  and  for 
other  reasons  will  entertain  suits  for  partition  and  dower, 
though  discovery  be  not  necessary  to  the  plaintiff's  case. 

The  case  f and  it  seems  the  only  case)  in  which  fraud  cannot 
be  relieved  against  in  equity,  concurrently  with  courts  of  law, 
though  discovery  be  sought,  is  the  case  of  fraud  in  obtaining  a 
will ;  which,  since  the  case  of  Kerriek  v,  Bransby,  S  Browns 
Part.  Cas*  358*  is  constantly  referred  to  a  court  of  law  in  the 
shape  of  an  issue,  devisavit  vet  non*  That  courts  of  equity 
have  a  concurrence  of  jurisdiction  with  courts  of  law  in  all 
other  matters  of  fraud.  See  White  v.  Ihtssey,  Pre.  Ch.  14: 
Hunger  ford  v.  Earlf.,  2  Vem.  26 1 :  Colt  v.  Woollaston,  2  Pr. 
Wm*  156:  Stent  v.  Baillis,  2  P.  Wms.220:  2  Cvmyns  Digest, 
tits.  Chancery,  Fraud. 

The  jurisdiction  exercised  by  courts  of  equity  in  matters  of 
account  is  in  many  cases  bounded  by  the  discovery  ;  as  where 
a  suit  is  instituted  for  an  account  of  waste  of  timber,  without 
praying  an  injunction,  the  plaintiff  cannot  have  a  degree  for 
relief.  Jesus  College  v.  Bloome,  3  Atk.  262:  Piers  v.  Piers, 
1  Fez.  521.  But  where  the  bill  seeks  an  account  of  ore  dug, 
the  court  will  decree  it  (Bishop  of  Winchester  v.  Knight, 
I  P*  Wm$*  406),  because  the  working  of  a  mine  is  a  kind  of 
trade.  Story  v.  I<ord  Windsor,  2  Atk.  (>30+  Vet  even  in  that 
case  the  plaintiff  must  show  a  possession.    Sayer  v*  Pierce, 

1  Fez.  232*  Neither  will  equity,  in  all  cases,  decree  an 
account  of  mesne  profits;  for  where  a  man  has  title  to  the 
possession  of  lands,  and  makes  an  entry,  whereby  he  becomes 
entitled  to  damages  at  law  for  the  time  that  possession  was 
detained  from  him,  he  shall  not  after  his  entry  turn  that  action 
at  law  into  a  suit  in  equity,  and  bring  a  bill  for  an  account 
of  the  profits,  except  in  the  case  of  an  infant,  or  some  other 
very  particular  circumstances.  Tilly  v.  Bridges,  Pre.  Ch*  251 
Given  v.  Aprice,  I  Ch.  Pep.  17.  The  particular  circum- 
stances excepted  by  the  lord  keeper,  in  laying  down  this  ruk, 
extend  to  all  those  cases  which  involve  an  equity,  which  the 
plaintiff  cannot  make  available  at  law-    Coventry  v.  Hail, 

2  Ch*  Rep.  1 34 :  Duke  of  Bolton  v*  Deane,  Pre.  Ch.  5,  6 : 
Dormer  v*  Fortescue,  3  Atk*  Yl%  30:  Townsend  v.  Ash,  3  Atk* 
336 :  Norton  v*  Frecker,  1  Atk*  524.  See  also  Curtis  v. 
Curtis,  Polls,  2  Bro*  C*  R*  622. 

The  jurisdiction  exercised  by  our  courts  of  equity,  in  most 
cases  of  accident,  presents  a  very  striking  instance  of  their 
anxiety  to  prevent  innovation  on  the  jurisdiction  of  court*  o 
law  j  their  interference  being  generally  founded  on  some  cir- 
cumstance which  prevents  the  party  being  relic  vable  at  law  , 


as,  where  a  bond,  or  other  instrument  or  security,  is  lost, 
equity  will  interfere,  by  compelling  a  discovery  from  the  de- 
fendant, and  will  relieve  upon  such  discovery ;  but  the  plaintiff 
is  not  entitled  to  any  relief  upon  a  mere  suggestion  that  the 
bond,  instrument,  or  security,  is  lost;  but  is  required,  for  the 
puq)Ose  of  relief,  to  annex  to  his  bill  an  affidavit  to  such  effect. 
3  AtL  17;  MitfortTs  Treatise,  1 12.  And,  as  a  farther  security 
against  innovation,  it  must  appear  that  the  loss  of  the  deed  or 
instrument  obstructs  the  plaintiff  in  seeking  relief  at  Jaw;  for 
the  loss  of  a  deed  is  not  always  a  ground  to  come  into  a  court 
of  equity  for  relief;  if  there  were  no  more  in  the  case,  although 
he  is  entitled  to  have  a  discovery  of  that,  whether  lost  or  not, 
courts  of  law  admit  evidence  of  the  loss  of  a  deed,  proving  the 
existence  of  it  and  its  contents,  just  as  a  court  of  equity  does. 
There  are  two  grounds  to  come  into  equity  for  relief,  annexing 
an  affidavit  to  the  bill.  First,  where  the  deed  is  destroyed  or 
concealed  by  the  defendant;  and  whenever  that  is  the  case,  I 
the  plaintiir  is  entitled  to  have  relief  in  this  court,  upon  the 
reason  in  Lord  Hunsdou's  case.  Hob.  109,  Another  is, 
where  the  plaintiff  cannot  recover  at  law,  without  making 
profert  of  the  deed  in  pleading  at  law.  Whitfield  v,  Fausset, 
1  Fez.  3<J2:  %  AtL  61. 

The  judgment  of  the  Court  of  Kings  Bench,  in  Reed  v. 
Brookman  (Tenn  Rep.  151),  seems  to  have  relieved  the  obligee 
from  the  necessity  of  coming  into  equity,  upon  the  mere  cir- 
cumstance of  the  bond  or  instrument  being  lost;  by  allowing 
him.  to  state  such  circumstances  in  his  declaration,  as  a  reason 
for  not  making  profert  of  it;  but,  upon  this  case  being  cited  in 
Chancery,  as  furnishing  an  objection  to  the  plaintiff's  suit  in 
equity,  he  being  reiievable  at  law,  Lord  T  burlaw  observed, 
that  the  Court  of  King's  Bench  having  determined  to  give 
relief  in  a  case  formerly  reiievable  only  in  equity,  was  not  a 
reason  for  excluding  the  ancient,  particular,  and,  at  least,  con- 
current, jurisdiction  of  courts  of  equity.  Atkinson  v.  -Leonard, 
Bra.  C.  A*.  218,  This  concurrence  of  jurisdiction,  as  to  this 
kind  of  accident,  may  therefore  be  considered  to  extend  to  all 
cases  in  which  the  deed  or  instrument  has  been  destroyed,  or 
is  concealed  by  the  defendant,  or  has  been  lost  by  the  plaintiff; 
though  of  the  contents  of  such  instrument  the  plaintiff  has 
other  evidence,  of  which  he  might  avail  himself  at  law.  But 
where  the  relief  sought  in  equity  is  upon  the  loss  of  a  bill  of 
exchange,  or  promissory  note,  the  plaintiff  must,  by  his  bill, 
offer  to  give  security,  as  an  indemnity  to  the  defendant  against 
any  demand  being  made  upon  him  in  respect  of  such  lost  bill 
or  note,     Walmsley  v.  Child,  1  Fez.  3\\. 

To  establish  the  origin  of  any  branch  of  legal  or  equitable 
jurisdiction  is  always  difficult,  and  seldom  necessary,  provided 
the  exercise  of  such  jurisdiction  is  sanctioned  by  the  dictates  of 
reason,  and  found  to  be  conducive  to  the  ends  of  substantial 
justice;  and  such  will  appear  to  be  the  nature  and  tendency  of 
the  jurisdiction  exercised  by  our  courts  of  equity  in  cases  of 
]>artiiiou,  upon  a  reference  to  the  difficulties  which  obstructed 
the  mode  of  proceeding  at  common  law  ;  and  though  many  of 
those  difficulties  are  removed  by  stat,  S  and  Q  W*  3.  c.  31.  yet 
still,  if  the  parties  are  in  any  degree  complicated,  it  is  extremely 
difficult  to  proceed  at  law,  or  where  the  tenants  in  possession 
are  seised  of  particular  estates  only ;  for  the  persons  entitled  in 
remainder  cannot  be  bound  by  the  judgment  in  a  writ  of  par- 
tition. Mii ford's  Treatise,  p.  1  10.  N  either  can  a  feme  covert 
be  bound  by  partition  by  writ  (Co.  Lit.  \6(l  a.),  which,  it 
should  seem,  she  may  be  by  decree  and  commission  in  equity. 
Marty  n  v.  Perry  man,  1  Ch.  Rep.  125,  On  these  considera- 
tions, and  the  almost  constant  occasion  that  the  parties  have  for 
a  discovery,  is  founded  this  branch  of  equitable  jurisdiction,  in 
the  exercise  of  which  our  courts  of  equity  are  constantly 
governed  by  an  anxious  attention  to  the  legal  title  of  the 
plaintiff;  for  though,  at  law,  it  be  sufficient  to  allege  seisin, 
yet  in  equity  the  plaintiff  must  show  his  title.  Cartwright  v. 
Pultncy,  2  AtL  3S0.  And  if  the  defendant  contest  the  legal 
title,  the  court  will  dismiss  the  bill.  Bishop  of  Ely  v.  Ken  rick, 
Bunb.  322',  but  see  Parker  v.  Gerard,  Ambler,  286.  And, 


as  a  further  mean  to  prevent  innovation  and  vexatious  suits, 
courts  of  equity  will  never  allow  costs  on  bills  of  partition  ; 
courts  of  law  allowing  none  on  the  proceeding  by  writ.  Metcaff 
v.  Beckwith,  2  P.  Wins.  2~ti:  Mitford's  Treatise,  111.  And 
this  rule  prevails,  notwithstanding  the  unequal  interests  of  the 
parties.  Parker  v.  Gerard,  Ambler,  236.  See,  on  this  subject 
of  partition  in  equity,  also  1  fnst.  1(><J.  Lf  and  the  notes  there, 
which  are  very  ingeniously  combated,  we  may  say  refuted,  by 
37 r.  Fonhlanque,  who  sums  up  the  result  in  the  foregoing 
paragraph. 

The  jurisdiction  of  our  courts  of  equity,  in  matters  of 
dower,  for  the  purpose  of  assisting  the  widow  with  a  discovery 
of  the  lands  or  title  deeds,  or  of  removing  impediments  to  her 
rendering  her  legal  title  available  at  law,  has  never  been 
doubted.  But  it  has  been  questioned  whether  equity  could 
give  relief  in  those  cases,  in  which  there  appeared  to  be  no 
obstacle  to  her  legal  remedy.  Waltisw  Everard,  3  Ch.  R.  37. 
It  seems  now,  however,  to  be  settled,  that  the  widow  labours 
under  so  many  disadvantages  at  law,  from  the  embarrassments 
of  trust  terms,  cVc  ,  that  she  is  fully  entitled  to  every  assistance 
that  a  court  of  equity  can  give  her,  not  only  in  paving  the  way 
for  her  to  establish  her  right  at  law,  but  also  by  giving  com- 
plete relief  wThen  the  right  is  ascertained.  Curtis  v.  Curtis, 
2  Brown  C.  R.  63+.  and  Lucas  v.  Calcrafl,  there  cited.  And 
in  the  exercise  of  this  jurisdiction,  courts  of  equity  will  even 
enforce  a  discovery  against  a  purchaser  for  valuable  considera- 
tion without  notice.  Williams  v.  Lambc,  3  Bro.  Ok*  Rep*  264. 
And  though  the  widow  should  die  before  she  had  established 
her  ri<;ht  to  dower,  equity  will,  in  favour  of  her  personal  repre- 
sentatives, decree  an  account  of  the  rents  and  profits  of  the 
lands,  of  which  she  afterwards  appeared  dowable. 

With  respect  to  the  exclusive  jurisdiction  exercised  by  our 
courts  of  equity  in  matters  of  (rust,  and  in  those  cases  where 
the  principles  of  substantial  justice  entitle  the  party  to  relief, 
but  the  positive  law  is  silent,  it  seems  impossible  to  define  with 
exactness  its  boundaries,  or  to  enumerate  with  precision  its 
various  principles.  In  the  course  of  this  work,  however,  a 
variety  of  instances  appear,  from  which  the  wisdom  of  this 
branch  of  equitable  jurisdiction  will  be  fully  and  satisfactorily 
established,  and  to  which,  at  present,  it  may  be  sufficient  to 
refer.    Sec  particularly  tits.  Chancery ,  Fraud,  Trust,  ike.  ike. 

The  essential  difference  (says  Blacksloue)  between  law  and 
equity  principally  consists  in  the  different  modes  of  adminis- 
tering justice  in  each,  in  the  mode  of  proof  \  the  mode  of  trial, 
and  the  mode  of  relief.  Upon  these,  and  upon  two  other  ac- 
cidental grounds  of  jurisdiction,  viz.  the  true  construction  of 
securities  for  money  lent,  and  the  form  or  effect  of  a  trust  or 
second  use,  hath  been  principally  erected  that  structure  of 
jurisprudence  which  prevails  in  our  courts  of  equity,  and  is 
inwardly  bottomed  upon  the  same  substantial  foundations  as 
the  system  of  the  courts  of  common  law. 

As  to  the  mode  of  proof,  when  facts,  or  their  leading  circum- 
stances, rest  only  in  the  knowledge  of  the  party,  a  court  of 
equity  applies  itself  to  his  conscience,  and  purges  him,  upon 
oath,  with  regard  to  the  truth  of  the  transaction ;  and,  that 
being  once  discovered,  the  judgment  is  the  same  in  equity  as  it 
would  have  been  at  law.  But,  for  want  of  this  discovery  at 
law,  the  courts  of  equity  have  acquired  a  concurrent  jurisdiction 
with  every  other  court  in  all  matters  of  account  1  Chan.  C.  57. 
As  incident  to  accounts,  they  take  a  concurrent  cognizance  of 
the  administration  of  personal  assets,  %  P.  Wms*  145.,  conse- 
quently of  debts,  legacies,  the  distribution  of  the  residue,  and 
the  conduct  of  executors  and  administrators.  2  Chan.  C.  \5'2. 
As  incident  to  accounts,  they  also  take  the  concurrent  jurisdic- 
tion of  tithes,  and  all  questions  relating  thereto;  1  Eq.  C.  Ab. 
3 07  ;  of  all  dealings  in  partnership  ;  2  Fern.  277 ;  and  many 
other  mercantile  transactions :  and  so  of  baiUffs,  receivers, 
factors,  and  agents.    Ibid.  638. 

From  the  same  fruitful  source,  the  compulsive  discovery  upon 
oath,  the  courts  of  equity  have  acquired  a  jurisdiction  over 
almost  all  matters  of  fraud;  2  Chan.  C.  46;  all  matters  in  the 
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private  knowledge  of  the  party,  which,  though  concealed,  arc 
binding  in  conscience,  and  all  judgments  at  law  obtained 
through  such  fraud  or  concealment.  And  this  not  by  impeach- 
ing or  reversing  the  judgment  itself,  but  by  prohibiting  the 
plaintiff' from  taking  an  advantage  of  a  judgment  obtained  by 
suppressing  the  truth.  3  P.  Wms.  148  :  Year-book,  22  Ed.  4. 
37-  p.  21,    See  tit.  Discovery. 

The  mode  of  trial  is  by  interrogatories  administered  to  the 
witnesses,  upon  which  their  depositions  are  taken  in  writing, 
wherever  they  happen  to  reside.  If,  therefore,  the  cause 
arises  in  a  foreign  country,  and  the  witnesses  reside  upon  the 
spot ;  if  in  causes  arising  in  Knglaud,  the  witnesses  are  abroad, 
or  shortly  to  leave  the  kingdom ;  or  if  the  witnesses  residing 
at  home  arc  aged  or  iniirm ;  any  of  these  cases  lays  a  ground 
for  a  court  of  equity  to  grant  a  commission  to  examine  them, 
and  (in  consequence)  to  exercise  the  same  jurisdiction  which 
might  have  been  exercised  at  law,  if  the  witnesses  could  pro- 
bably attend.    See  lit.  Depositions 

With  respect  to  the  mode  of  relief  The  want  of  a  more 
specific  remedy  than  can  be  obtained  in.  the  courts  of  law 
gives  a  concurrent  jurisdiction  to  a  court  of  equity  in  a  great 
variety  of  imh's.  Tni':v.i:!-  v  i .  r .  ,:-y  -greemen's,  A  court  of 
equity  will  compel  them  to  be  carried  into  strict  execution, 
unless  where  it  is  improper  or  impossible ;  instead  of  giving 
damages  for  their  non- performance.  Eq.  Ca.  Ab.  And 
hence  a  fiction  is  established,  that  what  ought  to  be  done  ghall 
be  considered  as  being  actually  done,  and  shall  relate  back  to 
the  time  when  it  ought  to  have  been  done  originally  ;  and  this 
fiction  is  so  closely  pursued  through  all  its  consequences,  that 
it  necessarily  branches  out  into  many  rules  of  jurisprudence, 
which  form  a  certain  regular  system.  S  P.  Wms,  215.  A 
court  of  equity  will  not  decree  performance  of  one  part  of  an 
agreement,  leaving  the  other  parts  unperformed.  2  Bligh. 
It  is  discretionary  in  the  court  to  decree  a  specific  performance. 

1  Fes.  §  Ilea.  527.  And  the  court  has  no  power  to  alter  the  con- 
tracts of  parties,  in  consequence  of  a  change  having  occurred  not 
contemplated  at  the  time.  2  BalL  §  B.2SS.  Of  waste,  and 
other  similar  injuries,  a  court  of  equity  takes  a  concurrent  cog- 
nizance, in  order  to  prevent  them  by  injunction.  1  CL  Hep. 
14:  2  Ch.  C.  32.  If  one  act  of  waste  is  proved,  the  court  will 
restrain  equitable  waste  generally.  6  Madd.  J  7.  Over  questions 
that  may  be  tried  at  law,  in  a  great  multiplicity  of  actions,  a 
court  of  equity  assumes  a  jurisdiction,  to  prevent  the  expence 
and  vexation  of  endless  litigation  and  suits.  1  Fern.  308 : 
Pre.  Ch.26l:  I  Pr.  IIW,  072  :  Sira.  404,  In  various  kinds 
of  fraud  it  assumes  a  concurrent  jurisdiction,  not  only  for  the 
sake  of  a  discovery,  but  of  a  more  extensive  and  specific  relief. 

2  P.  IV )m.  156.  as  by  setting  aside  fraudulent  deeds,  decreeing 
re- conveyances,  or  directing  an  absolute  conveyance  merely  to 
stand  as  a  security  ;  I  Fern,  32  :  1  P.  Wms.  23() :  1  Vcrn.  237  : 
2  Fern.  84  ;  and  thus,  lastly,  for  the  sake  of  a  more  beneficial 
and  complete  relief,  by  decreeing  a  sale  of  lands,  a  court  of 
equity  holds  plea  of  all  debts,  incumbrances,  and  charges  that 
may  effect  it,  or  issue  thereout.  1  Eq.  Ca.  Ah.  337.  In  cases 
the  most  unfavourable  to  equitable  relief,  wherein  any  diffi- 
culties embarrass  the  legal  remedy,  courts  of  equity  will  inter- 
pose.  13  Price,  721.  And  courts  of  equity  have  a  jurisdiction 
to  try  matters  of  fact,  without  directing  an  issue.  3  Fes. 
#  Bca.  42:  4  Dow,  318. 

As  to  the  construction  of  securities  for  money  lent;  when 
courts  of  equity  held  the  penalty  of  a  bond  to  be  the  form,  and 
that  in  substance  it  was  only  as  a  pledge  to  secure  the  repay- 
ment of  the  sum  bona  fide  advanced,  with  a  proper  compensa- 
tion for  the  use,  they  laid  the  foundatk  n  of  a  regular  series  of 
determinations  which  have  settled  the  doctrine  of  personal 
pledges  or  securities,  and  are  equally  applicable  to  mortgages 
of  real  property.  The  mortgagor  continues  owner  of  the  land, 
the  mortgagee  of  the  money  lent  upon  it:  but  this  ownership 
Li  mutually  transferred,  and  the  mortgagor  is  barred  from 
redemption,  if,  when  called  upon  by  the  mortgagee,  he  does 
not  redeem  within  a  time  limited  by  the  court ;  or  he  may, 


when  out  of  possession,  be  barred,  by  length  of  time,  by  anaW 
to  the  statute  of  limitations.    See  also  tits.  Bond,  Morf™Zl 

Penally. 

The  form  of  a  Trust,  or  second  use,  gives  the  courts  of 
equity  an  exclusive  jurisdiction,  as  to  the  subject-matter  of  all 
settlements  and  devises  in  that  form,  and  of  all  the  long  terms 
created  in  the  present  complicated  mode  of  convey  an  ting 
This  is  a  very  ample  source  of  jurisdiction:  but  the" trust  is 
governed  by  very  nearly  the  same  rules  as  would  govern  the 
estate  in  a  court  of  law,  if  no  trustee  was  interposed    ^  P 

ms.  645.  66*8 ,  9*  And  by  a  regular  positive  svstem  esta- 
blished in  the  courts  of  equity,  the  doctrine  of  trusts  is  now 
reduced  to  as  great  a  certainty  as  that  of  legal  estates  in  the 
courts  of  common  law.    See  3  Comm.  436 — 440. 

The  statute  1  W.  4.  c.  36.  (1830)  »  for  altering  and  amend- 
ing  the  laws  regarding  commitments  by  courts  of  equity  for 
contempt,  and  the  taking  bills  pro  confesso''  comprises  five 
principal  objects  of  great  importance  to  the  administration  of 
justice  in  these  courts.  1.  The  enlarging  their  powers  and 
authorities.  2.  Shortening  the  process  in  cases  of  contempt. 
S.  Preventing  a  long  and  continued  imprisonment  4.  Afford-* 
ing  assistance  and  relief  to  poor  or  ignorant  parties.  5.  Pre, 
venting  obstinate  parties  from  impeding  the  course  of  jus- 
tice, by  refusal  to  comply  with  the  decrees  or  orders  of  the 
court. 

Previous  to  this  act  courts  of  equity  could  act  only  in  per- 
sonam and  not  in  rem:  when,  therefore,  a  bill  was  filed,  or  a 
suit  instituted,  and  a  party  defendant  refused  to  appear,  a  court 
of  equity  had  no  power  but  to  order  that  he  should  be  com- 
mitted to  prison  ;  from  prison  the  defendant  was  brought  up 
to  the  bar  of  the  court,  and  ordered  to  enter  an  appearance;  if 
he  then  refused,  the  court  entered  an  appearance  for  him.  So 
if  a  defendant  refused  to  put  in  an  answer,  all  the  court  could 
do  was  to  commit  him  to  prison*  and  take  the  bill  pro  confesso. 
It  had  no  power  to  compel  him  to  execute  the  act,  for  the  non- 
!  appearance  of  which  he  stood  committed. 

With  regard  to  process;  if  a  party  were  committed  to 
prison  for  refusing  to  obey  the  orders'  of  the  court,  he  was 
brought  into  court,  first  by  writ  of  habeas  corpus,  where  he 
was  told  what  he  wras  to  do*  and  if  he  refused,  he  was  remanded 
to  prison:  the  second  time  lie  was  brought  up  by  an  alias  hub. 
corp.  and  the  same  scene  was  performed,  if  he  persisted  in  his 
refusal:  the  third  time  he  was  brought  up  by  a pluries  alias 
hab.  corp.,  and  after  the  same  forms  had  been  again  gone 
through,  he  was  again  remanded  to  prison,-  if  he  continued 
obstinate,  the  fourth  and  last  time  he  was  brought  up  by  a 
writ  of  alias  pluries  alias  hab.  corp. ;  and  then,  if  he  still 
persisted  in  his  refusal,  the  bill  was  taken  against  him,  pro 
confesso.  This  practice  was  quite  of* course,  till  at  last  it  became 
very  much  abused,  the  party,  in  many  instances,  never  in  fact 
being  warned  or  admonished  at  alb  There  were  many  causes 
which  prevented  parties  from  putting  in  their  avowals  within 
the  times  prescribed  by  the  rules  of ^the  court;  and  yet  from 
whatever  cause  the  party  might  neglect  to  answer,  he  might 
be  taken  up  upon  an  attachment  for  contempt,  and  lodged  in 
gaol,  without  there  being  any  obligation  upon  the  person 
sending  him  there  ever  after  to  take  the  slightest  notice  of 
hi  in.  In  all  such  cases  there  was  no  power  to  discharge  the 
defendant  from  prison  ;  nor  indeed  was  there  any  such  power 
even  after  the  object  of  imprisonment  was  accomplished,  by  the 
bill  being  taken  pro  confesso.  The  consequence  of  this  system 
was,  that  in  the  prisons  there  were  always  persons  committed 
for  such  contempt ;  many  of  them  were  originally  sent  to  gaol  in 
consequence  of  their  poverty  and  ignorance,  and  some  of  them, 
when  at  last  mercifully  discharged,  had  been  in  confinement  for 
twenty  or  thirty  years;  and  what  was  still  worse,  no  effectual 
provision  existed  in  favour  of  the  poor  or  ignorant,  although 
they  might  be  willing  to  obey  the  law,  and  conform  to  the 
rules  of  the  court. 

Another  consequence  of  this  system  wTas,  that  men  were 
taught  to  do  injustice  by  the  very  measures  intended  to  prevent 
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it.  They  voluntarily  remained  in  prison  ;  some  to  avoid  exe- 
cuting deeds  and  rendering  accounts,  whereby  they  escaped  the 
penalty  of  their  neglect  or  refusal  while  honest  suitors  were 
defrauded  of  their  just  rights;  others  were  content  to  submit  to 
the  inconvenience  of  a  gaol,  though  rich  enough,  and  competent 
at  any  tune  to  obtain  their  release,  through  mere  obstinacy, 
or  a  desire  to  live  riotously  upon  the  assets  of  their  creditors; 
and  many  held  lucrative  appointments  in  the  prison  which  they 
were  unwilling  to  resign. 

The  provisions  of  the  I  W.  4.  c.  36.  are  intended  to  remedy 
all  these  inconveniences,  for  which  purpose  the  act  recites  and 
sanctions  twenty  rules  and  regulations  which  are  to  be  adopted 
by  the  Court  of  Chancery,  and  also,  with  the  exception  of  the 
first  four,  by  the  Court  of  Exchequer.  The  effect  of  these 
rules  is  thus  slated  in  Jemmett's  Edit,  of  the  Acts,  relating 
to  the  administration  of  justice  in  courts  of  equity,  passed  in 
18.30. 

I.  The  process  of  the  courts  is  materially  shortened  by  the 
first  five  rules ;  power  is  given  to  the  courts  to  enter  an  appear- 
ance for  every  person  who  will  not  enter  one  within  a  reason- 
able period ;  and  when  the  appearance  is  entered,  the  gaoler 
must  discharge  the  party  from  custody.    2.  Wherever  a  poor 
man  is  unable  to  discharge  the  expenses  of  a  suit,  he  will  be 
immediately  brought  to  the  bar  of  the  court,  and  if  upon 
enquiry  his  allegation  proves  true,  relief  will  be  immediately 
given,  by  putting  in  the  answer  for  him  without  expence,  by 
not  requiring  office  copies  to  be  taken  by  him,  and  bv  allowing 
gaolers  to  take  the  answers  and  affidavits.     Relief  is  also 
extended  in  all  cases  to  persons  of  unsound  mind*    3.  There 
is  no  instance  in  which  the  imprisonment  of  a  party  in  con- 
tempt can  be  prolonged  under  this  act  beyond  the  purpose 
for  which  it  is  imposed,  without  a  special  "application  to  the 
court,  and  notice  of  such  application  to  the  party  imprisoned. 
4.  Whenever  a  party  omits  to  apply  for  his  discharge,  the  court 
may  discharge  him  from  his  contempt  ami  from  custody,  and 
pay  the  costs  of  the  contempt  out  of  any  funds  belonging  to 
him,  over  which  the  court  may  have  power,  or  make  them 
costs  in  the  cause  against  him,  or  may  discharge  him  from  the 
Contempt,  and  leave  him  in  custody  for  the  costs,  which  mav  be 
cleared,  if  he  be  insolvent,  under  the  insolvent  acts.     7  G.  4-. 
c.  57:  I  W.  4.  c.  38.    In  order  to  prevent  instances  of  future 
oppression  or  neglected  imprisonment,  provision  is  made  that 
four  times  in  the  year  one  of  the  masters  in  Chancery  shall 
visit  the  Fleet  prison,  and  examine  the  prisoners  confined  there 
for  contempt,  and  report  his  opinion  to  the  court,  giving  a 
representation  of  the  cases  which  require  relief  ;  upou\vhieh  a 
solicitor  and  counsel  are  to  be  assigned  to  them,  and  the 
questions  in  which  they  are  at  issue  with  other  parties  brought 
to  as  speedy  a  decision  as  possible,  and  with  the  utmost  conve- 
nience and  facility  to  the  prisoners.    5.  The  provisions  in 

10  and  11  of  the  act  relating  to  cases  where  a  defendant 
refuses  or  neglects  to  answer  within  a  certain  time  are  of  im- 
portance to  the  suitor,  and  particularly  call  for  the  attention  of 
the  practitioner.  &  Whenever  a  party  is  ordered  to  execute 
a  deed,  and  refuses  to  comply,  the  court  is  authorised  to  exe- 
cute it  for  him,  instead  of  con  fining  him  for  the  remainder  of 
his  life. 

By  the  2  and  3  W.  4.  c.  58.  the  provisions  of  the  above  act 
are  extended,  and  the  Courts  of  Chancery  and  Exchequer  are 
empowered  in  all  cases  of  contempt,  besides  those  thereby  pro- 
vided for,  to  discharge  persons  committed  from  their  contempt, 
except  as  to  the  costs  thereof ;  for  which  costs  thev  shall  remain 
in  custody,  but  may  be  relieved  under  the  insolvent  acts. 

In  the  2  and  3  IV.  4.  c.  111.  an  act  was  passed  for  abolishing 
certain  sinecure  offices  connected  with  the  Court  of  Chancer  v. 
And  by  3  and  4  Hr.  4.  c.  84.  and  3  and  4  W.  4.  i\  <n.  pro- 
vision  was  made  for  the  performance  of  the  duties  of  some  of 
the  offices  which  had  been  abolished,  and  for  regulating  the 
proceedings  and  practice  of  the  court.  Under  the  two  latter 
acts  considerable  changes  have  been  introduced,  and  more  are 
intended  to  be  effected  in  the  number  and  duties  of  the  officers 
VOL.  i. 
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of  the  courts  of  equity  upon  the  deaths  of  the  present  pos- 
sessors. 

By  §  10.  of  the  last-mentioned  act  any  person  may  take 
an  office  copy  of  so  much  only  of  any  decree,  &c  as  he  mav 
reqinre;  and  unless  the  court  otherwise  direct,  no  recitals 
shall  be  introduced  in  any  decree  or  order,  but  the  plead- 
ings,  petition,  &c.  on  which  the  same  are  founded  shall 
be  merely  referred  to;  and  the  lord  chancellor,  with  the 
master  of  the  rolls  and  vice  chancellor,  or  one  of  them  mav 
make  such  regulations  as  to  the  form  of  such  decrees  and 
orders  as  he  may  deem  necessary. 

And  by  §  22.  the  lord  chancellor,  with  the  advice  of  the 
master  of  the  rolls  and  the  vice  chancellor,  or  one  of  them, 
is  empowered  to  make  rules  for  simplifying  and  settling  the 
practice  of  the  court. 

By  7  and  g  4.  c  2Q.  §  2L  stealing,  or  taking  awav  for  a 
fraudulent  purpose,  or  obliterating,  destroying  or  injuring, 
any  bill,  answer,  interrogatory,  deposit  ion /order,  affidavit,  or 
decree,  or  any  original  document  belonging  to  any  court  of 
equity,  is  made  a  misdemeanor,  and  punishable  bv  transporta- 
tion, &c.  "  r 

EQUITY  OF  REDEMPTION,  on  mortgages.  If  where 
money  is  due  on  a  mortgage,  the  mortgagee  is  desirous  to  bar 
the  equity  of  redemption,  he  may  oblige  the  mortgagor  either 
to  pay  the  money,  or  to  be  foreclosed  of  his  equity;  which  is 
done  by  proceedings  in  the  Court  of  Chancery.  But  the 
Chancery  cannot  shorten  the  time  of  payment  of  the  mortgage 
money,  where  it  is  limited  by  express  covenant,  though  it 
may  lengthen  it  ;  and  then  upon  non-payment,  the  practice  is 
to  foreclose  the  equity  of  redemption  of  the  mort"a<*or. 
2  Vint,  364.  b  G 

To  foreclose  the  Equity,  a  bill  in  Chancery  is  exhibited;  to 
which  an  answer  is  put  in,  and  a  decree  being  obtained,  a 
master  in  Chancery  is  to  certify  what  is  clue  for  principal, 
interest,  and  costs,  which  is  to  be  paid  at  a  time  prefixed  hy  the 
decree,  whereupon  the  premises  are  to  be  re-conveyed  to  the 
mortgagor;  or,  in  default  of  pavment,  the  mortgagor  is  ordered 
to  be  foreclosed  from  all  equity  of  redemption,  and  to  convey 
the  premises  absolutely  to  the  mortgagee. 

If  the  condition  of  a  mortgage  is,  that  the  mortgagor  only 
should  redeem  during  life,  or  that  he  and  the  heirs  of  his  body 
shall  do  it ;  yet  the  general  heir  shall  have  the  equity  of 
redemption,  for  if  the  principal  and  interest  be  ollered,  the  land 
is  free.  1  Fern.  $9  190.  And  it  is  held,  a  man  may  also 
redeem  though  a  bond  be  conditioned,  that  if  the  moncv  be  not 
paid  at  such  a  time,  then,  for  a  further  sum,  the  mortgagee  shall 
have  the  land  absolutely,  as  a  purchaser,  &c.  Ibid.  488  See 
at  large  this  Diet,  tit.  Mortgage, 

EQUIVALENT.  Commissioners  are  appointed  bv  statute 
to  examine  and  state  the  debts  due  to  Scotland  on  the  Union 
by  way  of  equivalent;  and  provision  is  made  for  pavment  of 
the  same  by  a  yearly  annuity,  &c.  Stat.  5  G.  1.  c.  20  See 
tit.  Scotland* 

EQVVS  COOPERTUS.  A  horse  equipped  with  saddle 
and  furniture    Juq.  Hi  Ed.  1. 

1.HAST1  ANS.  A  sect  of  religionists  named  from  Erasing 
a  German  physician  m  the  sixteenth  centtirv ;  composed  in 
England  chiefly  of  common  lawyers,  under  the  guidance  of 
*w™.  I  he  denomination  is  used  in  the  present  age  i«mo- 
rantly,  and  therefore  indefinitely.  A  modern  author  states 
their  fundamental  principle  to  be—"  That  in  a  commonwealth 
Unvernment]  where  the  magistrate  professes  Christianity  it 
is  not  convenient  that  offences  against  religion  and  morality 
should  be  punished  by  the  censures  of  the  church,  especially  bv 
excommunication."  The  same  author  adds^"  The  ecclesias- 
tical constitution  of  England  is  nearly  Erastian  in  theory,  and 
almost  wholly  so  in  practice.  Everv  sentence  of  the  spiritual 
judge  is  liable  to  be  reversed  by  a  civil  tribunal ;  the  Court  of 
Delegates,  by  virtue  of  the  king's  supremacy  in  all  causes,  and 
particularly  what  is  called  church  discipline,  or  the  censures  of 
ecclesiastical  governors  for  offences,  have  gone  so  much  into 
3  L 
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disuse,  and  what  remains  is  so  contemptible,  that  I  believe 
every  one,  except  those  who  derive  a  little  profit  from  it, 
would  require  its  abolition."  Hallams  Hist,  of  England,  from 
Hen.  I'll,  to  Geo.  II.  See  this  Diet,  tits.  Courts  (Ecclesi- 
ast ical) ,  E xco  m  m  u  n  ica  t  ion. 

ERECTION  of  lands  into  a  Barony,  Earldom,  &c.  See 
tit.  Peers. 

ERIACH.  By  the  Irish  Brchon  law,  in  case  of  murder, 
the  brehon  or  judge  compounded  between  the  murderer  and 
the  friends  of  the  deceased  who  prosecuted,  by  causing  the 
malefactor  to  give  unto  them,  or  to  the  child  or  WTife  of  him 
that  was  slain,  a  recompencc,  which  was  called  an  criach. 
4  Comm.  313.    See  Weregild. 

ERMINE,  or  ERMINAGE  STREET.  See  Wailing 
Street. 

ERMINS,  from  the  Fr.  ermine.]  A  fur  of  great  value, 
much  used  in  robes  of  state.    See  tit.  Customs, 

ERN.  The  names  of  places  ending  in  em  are  said  to  imply 
a  melancholy  situation;  from  the  Sax.  Em.  i.  e.  Locus  Secrctus. 

ERNES.  The  loose  scattered  ears  of  corn  that  are  left  on 
the  ground,  after  the  binding  or  cocking  of  it :  it  is  derived 
from  the  old  Teutonic  Ernde,  Harvest ;  Ernden,  to  cut  or 
mow  corn :  hence  to  em  is,  in  some  places,  to  glean.  Kennel's 
Glos. 

ERRANT,  Itinerant.*]  Is  applied  to  justices  of  the  circuit, 
and  bailiffs  at  large,  &c.    See  Eyre. 

ERRATIC  UM.  A  waif,  or  stray  ;  an  erring,  or  wandering 
beast.    Constit.  Norman,  A.  D.  1080. 

ERROR,  Fr.  Erreur.] 

Signifies  something  wrong  in  pleading  or  process,  &c.  where- 
upon a  writ  is  brought  for  remedy  thereof,  called  a  tvrk  of 
error;  in  Latin,  de  errore  corrigendo. 

A  writ  of  error  is  an  original  writ  issuing  out  of  the  Court 
of  Chancery  in  the  nature,  as  well  of  a  certiorari  to  remove  a 
record  from  an  inferior  to  a  superior  court  (except  in  the  case 
of  error  coram  nobis),  as  of  a  commission  to  the  judges  of  such 
superior  court,  by  which  they  are  authorised  to  examine  the 
record,  upon  which  a  judgment  was  given  in  the  inferior  court, 
and,  on  such  examination,  to  affirm  or  reverse  the  same, 
according  to  law.  JenL  Rep.  25:  2  Inst.  40:  Yelv.  220: 
Hardrv.  340.  But  yet  if,  by  the  writ  of  error,  the  plain  tiff 
therein  may  recover,  or  be  restored  to  any  thing,  it  may  be 
released  by  the  name  of  an  action.  Co.  Lit.  288.  b.  See  post, 
Div.  V.  There  is  also  a  writ  of  error  to  reverse  a  fine,  and 
which  must  be  prosecuted  within  twenty  years,  by  stat.  1 0  and 
11  W.  S.  c.  14. 

A  writ  of  error  to  some  superior  court  of  appeal  is  the  prin- 
cipal method  of  redress  for  erroneous  judgments  in  the  kings 
courts  of  record,  having  power  to  hold  plea  of  debt  or  trespass 
above  40.?. — It  lies  for  some  supposed  mistake  in  the  proceed- 
ings of  such  court ;  for,  to  amend  errors  in  a  base  court,  not  of 
record,  a  writ  of  false  judgment  lies.  Finch,  L.  484.  The 
writ  of  error  only  lies  upon  matter  of  law,  arising  on  the  face 
of  the  proceedings;  so  that  no  evidence  is  required  to  sub- 
stantiate or  support  it,  there  being  no  method  of  reversing  an 
error  in  the  determination  of  facts,  but  by  an  attaint  or  a  new 
trial,  to  correct  the  mistakes  of  the  former  verdict.  See  Bro. 
P.  C.  8vo.  ed.  515. 

Formerly  suitors  wTcre  much  perplexed  by  writs  of  error 
brought  upon  very  slight  and  trivial  grounds ;  as  mis-spellings, 
and  other  mistakes  of  the  clerks,  all  which  are  now  effectual!}' 
helped  by  the  statutes  of  amendment  and  jeofails;  and  parti- 
cularly by  stat.  5  G.  1.  c.  13,  it  is  enacted,  that  all  writs  of 
error,  wherein  there  shall  be  any  variance  from  the  original 
record,  or  other  defect,  may  be  amended  by  the  court,  and 
made  agreeable  to  the  record  :  and  where  any  verdict  hath  been 
given  in  any  action,  suit,  &c.  in  any  of  the  courts  at  West- 
minster, or  other  court  of  record,  the  judgment  thereon  shall 
not  be  stayed  or  reversed  for  any  defect  or  fault  in  form  or 
substance  in  any  bill,  writ,  &c,  or  for  yariance  in  any  such 


writs  from  the  declaration  and  other  proceedings;  but  this 
statute  not  to  extend  to  any  appeal  of  felony  or  process,  on 
indictment,  information,  and  appeal.  Such  writ  of  error  to  be 
brought  and  prosecuted  with  effect  within  twenty  years,  by 
stat.  10  and  11  W.  3.  c.  14.— Stat.  16  and  17  Car.  2.  c.  8. 
enacts,  that  in  all  actions,  real,  personal,  or  mixed,  the  death  of 
either  party  between  verdict  and  judgment  shall  not  he 
alleged  for  error.  By  stat.  25  G.  3.  c.  80.  imposing  a  stamp 
duty  on  warrants  of  attorney,  it  is  provided,  that  no  action 
shall  be  stayed,  nor  any  judgment,  sentence,  &c.  reversed,  by 
reason  of  omission  or  defect  in  the  entering,  or  filing  of  record 
the  memorandum  or  minute  directed*  By  these  and  other 
statutes,  all  trifling  exceptions  are  so  thoroughly  guarded 
against,  that  writs  of  error  cannot  now  be  maintained  but 
for  some  material  mistake  assigned.  See  tits.  Amendment^ 
Judgment. 

If  a  writ  of  error  be  brought  to  reverse  any  judgment  of  an  in- 
ferior court  of  record,  where  the  damages  are  less  than  10/.  (since 
extended  to  20/.  by  7  and  8  G.  4.  c.  71.  §  6.)  :  or  if  it  is  brought 
to  reverse  the  judgment  of  any  superior  court  after  verdict,  he 
that  brings  the  writ,  or  that  is  plainthT  in  error,  must  (except 
in  some  peculiar  cases)  find  substantial  bail ;  to  prevent  delays 
by  frivolous  pretences  of  appeal :  and  for  securing  payment  of 
costs  and  damages.  See  tit.  Costs.  And  as  to  bail  in  such 
cases,  see  stats.  3  Jac.  1.  c.8:  13  Car.  2.  si.  2,  c.  2 :  l6and  17 
Car.  2.  c.8:  19  G.  3.  c.  70. 

The  scat,  3  Jac.  I.e.  8.  only  contemplates  the  case  of  a  de- 
fendant below  becoming  plaintiff  above  in  a  writ  of  error:  a 
party  who  is  plaintiff  both  above  and  below  need  not  give  bail 
in  error.  1  D.  $  R.  184.  By  6  G.  4.  c.  96-  §  1-  (Sir  Robert 
Peel's  act)  for  preventing  delay  to  creditors  by  frivolous  writs 
of  error,  it  is  enacted,  that  on  any  judgment  in  any  personal 
action,  execution  shall  not  be  stayed  or  delayed  by  writ  of 
error  or  supersedeas  thereon,  wuthout  the  special  order  of  the 
court,  or  some  judge  thereof,  unless  a  recognizance,  according 
to  the  statute  3  James  I.  c.  8.  is  first  acknowledged  in  court. 
Under  the  former  acts  bail  on  writs  of  error  was  only  necessary 
(after  judgment  by  default)  in  actions  on  specialties  or  specific 
contracts.  But  by  this  important  act  bail  in  error  is  required 
in  all  cases  after  judgment  by  default  as  well  as  after  verdict, 
unless  otherwise  ordered  by  the  court  or  judge,  a  provision  which 
has  mainly  suppressed  frivolous  writs  of  error  for  mere  delay* 

A  writ  of  error  lies  from  the  inferior  courts  of  record  in 
England  into  the  King's  Bench,  and  not  into  the  Common 
Pleas.  Finch,  L>  480  ;  By.  250.  And  before  stat.  23  G.  3. 
c.  28.  it  lay  from  the  King's  Bench  in  Ireland  to  the  King's 
Bench  in  England.  It  likewise  might  be  brought  from  the 
Common  Pleas  at  Westminster  to  the  King's  Bench,  and  then 
from  the  King's  Bench  the  cause  was  removable  to  the  House 
of  Lords.  From  proceedings  on  the  law  side  of  the  Exchequer, 
a  writ  of  error  lay  into  the  Court  of  Exchequer  Chamber, 
before  the  lord  chancellor,  lord  treasurer,  and  the  judges  of 
K.  B,  and  C.  P.  and  from  thence  it  lay  to  the  House  of  Peers. 
From  proceedings  in  K.  B,  in  debt,  detinue,  covenant,  account, 
case,  ejectment,  or  trespass,  originally  begun  there  by  bill 
(except  where  the  king  was  a  party),  it  lay  to  the  Exchequer 
Chamber,  before  the  justices  of  C.  P.  and  barons  of  the 
Exchequer;  and  from  thence  also  to  the  House  of  Lord*. 
Slat.  27  Eliz.  c.  8.— But  where  the  proceedings  in  ^Bt<^ 
not  first  commence  therein  by  bill,  but  by  original  writ  sued 
out  of  Chancery,  this  took  the  case  out  of  the  general  rule  laid 
down  by  the  statute  ;  so  that  the  writ  of  error  then  lay  without 
any  intermediate  stage  of  appeal,  directly  to  the  House  of 
Lords,  the  dernier  resort  for  the  ultimate  decision  of  every  civil 
action.  1  Ro.  Rep,  204:  1  Sid.  424:  1  Saund.  S4S:  Carih* 
180 :  Comb.  295.  But  now  by  1  W.  4.  c.  70.  §  8.  the  writ  ot 
error  on  any  judgments  of  the  King's  Bench,  Common  Fleas, 
or  Exchequer,  is  returnable  only  before  the  judges,  or  judges 
and  barons,  as  the  case  may  be,  of  the  two  other  courts  m  the 
Exchequer  Chamber,  and  from  thence  no  writ  of  error  lies 
except  to  the  House  of  Lords.  By  this  act  the  several  statutes 
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relating  to  writs  of  error  upon  judgments  in  the  Exchequer 
seem  to  be  virtually  repealed.  The  king,  however,  not  being 
mentioned  in  the  act,  may  stfll  bring  a  writ  of  error  in  parlia- 
ment in  the  first  instance-  Each  court  of  appeal,  in  their  respec- 
tive stages,  may,  upon  hearing  the  matter  of  law  in  which  the 
error  is  assigned,  reverse  or  affirm  the  judgment  of  the  inferior 
courts ;  but  none  of  them  are  final,  save  only  the  House  of 
Peers,  to  whose  judicial  decisions  all  other  tribunals  must 
therefore  submit,  and  conform  their  own.  See  3  Comm. 
406— 41 1, 

In  criminal  cases  also,  judgments  may  he  reversed  by  writ 
of  error;  which  lies  from  all  inferior  criminal  jurisdictions  to 
the  Court  of  K,  B.  and  from  K.  13,  to  the  House  of  Peers.  It 
may  be  brought  for  notorious  mistakes  in  the  judgment  or 
other  parts  of  the  record ;  as  where  a  man  is  found  guilty  of 
perjury,  and  receives  the  judgment  of  felony,  or  for  other  less 
palpable  errors,  such  as  any  irregularity,  omission,  or  want  of 
form,  in  the  process  of  outlawry  or  proclamations.  The  want 
of  a  proper  addition  to  the  defendant's  name;  not  propessly 
naming  the  sheriff,  or  other  officer  of  the  court,  or  not  duly 
describing  where  his  county-court  was  held  ;  laying  an  offence 
committed  in  the  time  of  the  late  king,  to  be  done  against  the 
peace  of  the  present  ;  and  many  other  similar  mistakes,  were 
formerly  sufficient  grounds  for  a  writ  of  error :  but  defects  of 
this  nature  are  now  cured  by  the  7  G.  4.  c.  64.  §  19,  20,  21. 
See  tits.  Outlawry^  Indictment,  &e. 

Writs  of  error  to  reverse  judgments  in  cases  of  misdemeanors 
are  not  to  be  allowed  of  course,  but  on  sufficient  probable  cause 
shown  to  the  attorney- general;  and  then  they  are  understood  to 
be  grant  able  of  common  right,  el  ex  debitojustitice.  But  writs  of 
error  to  reverse  attainders  in  capital  cases  are  allowed  only  ex 
gratia,  and  not  without  express  warrant  under  the  king's  sign 
manual,  or  at  least  by  the  consent  of  the  attorney-general. 

1  Fern.  170,  5:  Burr.  2250.  These  can  rarely  be  brought  bv 
the  party  himself,  especially  where  he  is  attainted  for  an  offence 
against  the  state ;  they  may,  however,  be  brought  by  his  heir 
or  executor  after  his  death,  but  not  by  any  other  party. 

2  Hawk.  c.  50.  §11.  But  the  easier  and  more  effectual  way 
is,  to  reverse  such  attainder  by  act  of  parliament.  See  tits. 
A ttainder,  Judgment. 

Having  said  thus  much  generally,  we  may  now  proceed 
particularly  to  inquire, 

I.  1.  By  wham,  against  whom;  and  2.  At  what  time  this 
Writ  may  be  brought. 
II.  I.  In  what  Cases  it  will  He;  and  2.  How  it  is  to  be 
brought. 

III.  In  what  Court  it  is  to  be  brought. 

IV,  1.  /I  hen  and  how  Errors  are  to  be  assigned;  2.  What 

m< ijf  be  assigned  for  Error. 
V,  What  Defence  may  be  made  by  a  Defendant  in  Error. 
VI.  Of  the  Judgment  on  a  Writ  of  Error  ;  and  oj  the  abate- 
ment of]  and  quashing  the  Writ,  tyc 
VII.  Of  Interest  and  Costs. 

I,  1.  By  whom,  against  whom. — Any  person  damnified  by 
error  in  record,  or  that  may  be  supposed  to  be  injured  by  it, 
may  bring  a  writ  of  error  to  reverse  it,  whether  he  be  a  party 
or  no.  And  where  there  are  several  defendants,  if  one  of  them 
release  the  errors,  he  may  he  summoned  and  severed,  and  the 
others  may  reverse  the  judgment.    6*  Hep.  2ii:  Hob.  72. 

This  writ  is  demandable  of  right,  and  should  be  awarded  ca 
debit  o  just  it;  ar,  and  therefore  the  court  will  require  a  very 
strong  case  to  supersede  it.    9  Price,  606. 

Judgment  against  two,  one  brought  a  writ  of  error,  and  held 
it  should  be  quashed  with  costs ;  that  it  could  not  he  amended, 
and  that  if  the  other  party  would  not  join,  the  defendant  who 
chose  to  bring  a  writ  of  error  must  proceed  by  summons 
and  severance.  Hardw.  135,  }36:  Burr.  Rep.  1789 :  and  see 
1  Hlis.  88:  Loft.  652. 

Where  a  judgment  is  against  several,  any  of  them  may  bring 


a  writ  of  error,  but  it  must  he  in  the  names  of  all,  otherwise 
the  court  will  quash  it.  2  T.  R.  738:  S  Burr.  1789:  1  Wits. 
88.  And  where  one  of  the  parties  is  dead,  he  must  be  men- 
tioned in  the  writ,  and  his  death  stated,  though  the  writ  may 
be  brought  by  the  survivors.    1  Sir.  233. 

Defendants  having  agreed  under  a  consolidation  rule  not  to 
bring  any  writ  of  error,  cannot  do  so,  though  there  be  manifest 
error  in  the  record.    1  II.  Blachst.  21. 

No  person  can  reverse  a  thing  for  error,  unless  the  error  be 
to  his  prejudice.  5  Rep.  38.  One  in  remainder  may  have 
writ  of  error  upon  judgment  given  against  tenant  in  tail. 
But  he  in  reversion  or  remainder  shall  not  have  writ  of  error 
m  the  life- time  of  tenant  for  life,  on  judgment  given  against 
such  tenant,  because  thev  cannot  be  parties  grieved  in  his  time. 
2  Nets.  Abr.  712. 

No  person  can  bring  a  writ  of  error  to  reverse  a  judgment 
who  was  not  party  or  privy  to  the  record,  or  who  was  not 
injured  by  the  judgment,  and  therefore  to  receive  advantage 
by  the  reversal  thereof.    1  Rot.  Ab.  747 :  Dyer,  90. 

So  a  writ  of  error  does  not  lie  against  any  but  him  who  is 
party  or  privy  to  the  first  judgment,  his  heirs,  executors,  or 
administrators.    1  RoL  Ab*  74?  :  Dyer^  QO. 

And  therefore,  on  a  judgment  for  recovery  of  land,  the  writ 
must  be  brought  against  him  who  was  party  to  the  judgment, 
although  he  had  nothing  in  the  land,  and  not  against  the 
tenant;  and  on  such  writ  the  judgment  may  be  reversed;  but 
there  must  go  a  scire  facias  against  all  the  tertenants.  1  RoL 
Ab.  7^9 :  1  Rol.  Rep.  302. 

Upon  this  rule,  that  none  shall  have  a  writ  of  error  to 
reverse  a  judgment,  but  he  who  is  privy  to,  or  hath  some  pre- 
judice thereby,  it  hath  been  resolved,  that  if  one  hath  lands 
on  the  part  of  his  mother,  and  loseth  them  by  erroneous 
judgment,  and  dies,  the  heir  of  the  part  of  the  mother  shall 
have  the  writ  of  error.  1  Leon.  26l  :  2  Sid.  56\  See  Owen, 
68  :  Godbt  377. 

So  the  younger  son,  when  entitled  to  the  land  by  the  cus- 
tom of  Borough  English,  shall  bring  the  writ  of  error,  and  not 
the  heir  at  common  law :  for  this  remedy  descends  with  the 
laud.    Owen,  68;  1  Leon,  26 1  :  4  Leon,  5. 

So  if  there  be  an  erroneous  judgment  in  the  case  of 
tenant  in  tail-femalej  the  issue  female,  and  not  the  son,  shall 
bring  a  writ  of  error.    Dyer,  00:  1  Lam.  2(h  :  1  RoL  Ab.  747. 

So  if  a  man  settles  land  to  the  use  of  himself  and  the  heirs 
of  Ins  body,  the  remainder  to  his  own  right  heirs,  and  dies 
leaving  issue  only  a  daughter,  who  levies  a  fine,  and  dies 
without  issue,  and  J.  S.  brings  a  writ  of  error  as  cousin  and 
collateral  heir  of  the  daughter,  yet  he  shall  never  reverse  the 
fine;  for  there  could  no  right  descend  to  him  from  the 
daughter,  because  she  had  but  an  estate-tail,  which  determined 
by  her  death  without  issue;  and  it  does  not  appear  that  the 
remainder  in  fee  was  in  the  daughter  as  right  heir,  wherefore 
J.  S,  shall  not  reverse  the  fine,  quia  de  non  apparentibus  et  non 
ex  is!  en  tib  us  cad  em  est  ratio,  especially  in  a  court  of  judicature, 
where  the  judges  can  take  notice  of  nothing  that  does  not  come 
judicially  before  them,  and  appear  in  the  pleading.  Dyci'j  80: 
Cro.  h'Jiz.  469  :  3  Lev.  36. 

If  there  be  several  parties  to  an  erroneous  fine,  they  shall  all 
join  with  the  party  that  is  to  enjoy  the  land,  though  they 
themselves  can  have  nothing;  and  this  is  said  to  be  necessary 
only  by  way  of  conformity,    1  RoL  Ab.  747  :  Dyer,  89. 

But  if  tenant  for  life,  and  he  in  remainder  in  fee  (being 
an  infant),  join  in  a  fine,  the  infant  alone  may  bring  error  for 
the  error  in  respect  of  the  person  of  the  infant,  which  is  the 
cause  of  the  action,  for  him,  and  for  no  other.  1  Leon.  3]  : 
Cro.  Eiiz.  115. 

A  writ  of  error  may  be  brought  by  him  that  is  made  party 
by  the  law^  though  he  was  not  originally  party  to  the  suit,  as 
he  who  comes  in  as  a  vouchee.    1  Roll.  Ab.  748,  755. 

If  there  be  judgment  against  the  principal,  and  also  judg- 
ment against  the  bail,  the  principal  cannot  have  error  on  the 
judgment  against  the  bail ;  2  Leon.  4  :  Cro,  Car.  408  :  Id.  481  ; 
3i,2 
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or  the  bail  on  the  judgment  against  the  principal ;  Crot  Car, 
4:0$:  1  Lev*  137;  neither  can  they  join  in  a  writ  of  error; 
Cro.  Car.  300,  384,  408  :  Hob.  72  ;  because  the  judgments 
are  several,  and  affect  distinct  persons,  Cro.  Car.  481  :  Style* 
174:  Carth.  447- 

A  writ  of  error  is  usually  brought  by  the  party  against 
whom  the  judgment  is  given  ;  but  a  plain  tiff  may  bring  error  to 
reverse  his  own  judgment*  if  he  be  dissatisfied  with  it*  in  order 
that  he  may  be  enabled  to  bring  a  new  action.  3  Burr. 
1772. 

If  a  man  is  indicted  for  felony,  and  thereupon  a  capias-  and 
exigent  are  awarded,  but  he  dies  before  attainder,  his  admi- 
nistrators may  have  error  upon  this  award  of  the  exigent, 
because  by  the  award  of  the  exigent,  his  goods  were  forfeited  ; 
and  this  is  ad  grave  dam  man,  &c.  though  the  principal  judg- 
ment can  never  be  given.    11  Co.  41  b. 

2.  At  what  lime  this  writ  may  be  brought.— It  was  formerly 
holden  that  a  writ  of  error  could  not  be  brought  before  the 
judgment  given;  and  if  it  bore  teste  before,  it  was  no  super* 
sedeas,  for  the  words  of  the  writ  are,  Si  judicium  redditum,  sit, 
&c.  1  RoL  Ah.  749.  But  it  seems  now  agreed,  that  a  writ 
of  error  that  bears  teste  before  the  judgment  is  good;  and  this 
is  the  usual  course  for  preventing  and  superseding  execution : 
but  the  judgment  must  be  given  before  the  return  of  the 
Writ.  March,  140:  1  Vent.  255:  Moor,  46 1  :  3  Keb.  308: 
1  Vent.  96 :  Latch  1 33 ;  and  see  1  Term  Rep.  279,  and  New 
Rep.  C.  P.  I  2{)S. 

But  a  writ  of  error,  that  bears  teste  before  any  plaint  entered, 
is  not  good,   March  y  140. 

So  where  the  defendant,  upon  an  indictment  of  barratry, 
brought  a  writ  of  error  bearing  teste  before  the  assise  :  it  was 
disallowed ;  because,  if  such  practice  should  obtain,  it  would 
disappoint  all  proceedings  there.    1  Vent.  255  :  3  Keb.  308. 

The  allowance  of  a  wTrit  of  error  may  be  served  before  the 
plaintiff  is  entitled  to  sign  final  judgment.  2  B.  P.  137- 
But  the  allowance  of  the  writ  of  error,  previous  to  the  judg- 
ment being  signed,  is  an  irregularity  permitted  for  the  con- 
venience of  the  party :  for  the  judgment  in  the  action  is  the 
true  foundation  of  the  writ  of  error.    2  B.     P.  479. 

The  Court  of  K.  B.  will  not  infer  that  a  writ  of  error  was 
sued  out  for  delay,  because  it  was  sued  out  before  linal  judg- 
ment signed.  And  though  it  should  be  made  returnable 
before  final  judgment,  it  wTiti.  still  operate  as  a  supersedeas  upon 
the  judgment,  which,  when  signed  in  the  same  term,  relates 
back  to  the  first  day  thereof.    5  East's  Rep.  1 45. 

It  is  not  necessary  that  there  should  be  fifteen  days  between 
the  teste  and  return  of  the  writ.  4  B.  §  C.  1 1  ft.  And  sec 
6  D.  §  R.  174.  Nor  that  the  teste  should  be  on  a  seal  day. 
1  A7,  R.  29S. 

A  writ  of  error  cannot  be  brought  after  twenty  years. 
Hardtv.  345.  (10  and  11  W.  3.  c.  14.)  It  may  be  returnable 
at  any  time  in  the  term  of  which  judgment  is  given;  2  Sid. 
104  :  1  Str.  632  ;  but  not  before  it.  1  Vent.  96' :  Latch.  136. 
The  statute  of  limitations  must  be  pleaded  to  a  writ  of  error, 
as  well  as  to  an  original  action.  Hardw.  346.  See  Limitation 
of  Actions  ;  Recovery. 

II,  1,  In  ivhat  cases  it  will  lie. — No  writ  of  error  will  lie  of 
any  judgment  that  is  not  given  in  a  court  of  record ;  nor  of  a 
judgment  given  in  an  inferior  court,  as  the  county-court,  &c, 
Co.  Lit.  288  b.  Nor  of  a  decree  or  sentence  in  Chancery 
proceeding  according  to  equity.  37  H.  6:  Bro.  Error.  90 : 
J  RoL  Ab.  744.  But  of  a  judgment  given  in  the  limited  Court 
of  Chancery,  called  the  Petty  Bag,  which  proceeds  according 
to  the  Common  Law,  and  holds  plea  of  scire  Jacias  for  repeal 
of  the  king's  letters  patent,  &c.  a  writ  of  error  lies  in  B.  II. 
1  RoL  Ab.  744:  Dyer,  315:  4  Inst.  80:  Plow.  393. 

The  Court  of  B.  R.  having  allowed  the  sufficiency  of  a 
return  to  a  writ  of  mandamus,  and  therefore  refused  to  grant  a 
peremptory  writ,  the  party  applying  brought  his  writ  of  error 
in  Parliament.    Held  that  no  writ  of  error  lay  in  this  case,  it 


being  merely  an  award  of  the  court,  and  not  a  strict  formal 

judgment.    3  Bro.  P.  C.  (8vo.  ed.)  505. 

The  Court  of  C.  P,  have  held,  that,  though  writ  of  error 
may  lie  on  a  judgment  of  nonsuit,  yet  the  Court  will,  on  mo- 
tion to  take  out  execution,  grant  it,  as  such  writ  of  error  must 
be  evidently  merely  for  the  purpose  of  delay  and  vexation 

1  //.  Black  Rep.  432. 

Writ  of  error  cannot  be  brought  on  any  record  which  is  not 
a  judgment  1  Salk.  145,  Nor  upon  any  interlocutory  judg- 
ment.   6  East's  Rep.  333. 

Nor  upon  a  judgment  of  respondeat  ouster,  on  a  plea  to  the 
jurisdiction.    2  Ti'dd.  Prac.  1 195- 

It  is  no  cause  of  error  that  there  is  a  misnomer  of  the 
Christian  name  of  one  of  the  defendants  below  in  the  warrants 
of  attorney.  6  Moore,  135.  Nor  the  omission  of  the  Christian 
name  of  one  of  the  defendants  on  the  postea.  8  Moore,  297 : 
&  C.  1  Ring.  314. 

The  misfinding  of  the  jury  is  not  error ;  the  remedy  in  such 
case  is  applying  for  a  new  trial.    3  Bro.  P.  C.  515. 

It  is  error  of  the  jury,  on  a  writ  of  enquiry,  to  assess  more 
damages  than  are  laid  in  the  declaration,  and  judgment  is 
entered  for  such  damages.    2  W.  Black.  1300. 

In  prohibition  a  writ  of  error  does  not  lie  from  K.  B.  to  the 
Exchequer  Chamber.    5  B  $  C.  765. 

By  the  practice  of  the  Court  of  Common  Pleas,  a  defendant 
coming  in  by  capias  utlagaium  the  same  term  in  which  an 
exigent  is  returnable,  may  avoid  the  outlawry  without  a  writ 
of  "error,  by  showing  that  he  sued  a  supersedeas  out  of  the 
same  court,  and  delivered  it  to  the  sheriff  before  the  quinto 
exact  us,  &c.  ;  or  by  showing  any  other  matter  apparent  on 
record,  which  makes  the  outlawry  erroneous,  as  the  want  of  an 
originalj  or  the  omission  of  process^  or  want  of  form  in  a  writ 
of  proclamation ,  &c.  or  a  return  by  a  person  appearing  not  to 
be  sheriff,  or  a  variance  between  the  original  and  exigent,  or 
other  process,  or  the  want  of  such  addition  as  is  required  by 
st.  I  H.  5.  c>  5:  2  Hawk.  P.  C.  659—651:  1  Rot,  Ah, 
742,  3.    And  see  st.  5  Eliz.  c.  23.  §  13,  14. 

If  one  be  attainted  upon  an  erroneous  indictment,  he  can- 
not be  relieved  but  by  writ  of  error,  for  the  judgment  being 
quod  suspend  at  a  r,  &e.  which  is  the  judgment  of  law  due  for 
the  offence,  it  must  be  presumed  to  have  been  given  for  that 
he  was  guilty  of  the  offence ;  but  if  judgment  of  acquittal  is 
given  upon  such  indictment,  the  king  need  bring  no  writ  of 
error  ;  but  the  offender  may  be  newly  indicted,  for  the  judg- 
ment being  quod  cat  sine  die,  &c.  may  be  given  as  well  for  the 
insufficiency  of  the  indictment,  as  for  the  party's  innocence. 
3  Inst.  21 4. 

Also  any  judgment  whatsoever,  given  by  persons  who  had 
no  good  commission  to  proceed  against  the  person  condemned, 
may  be  falsified,  by  showing  the  special  matter,  without  writ 
of  error,  because  it  is  void ;  as  where  a  commission  authorises 
to  proceed  on  an  indictment  taken  before  A.  B.  C  and  twelve 
others,  and  by  colour  thereof  the  commissioners  proceed  on  an 
indictment  taken   before  eight  persons  only.    1  Inst.  231 , 

2  Hawk.  P.  C.  459. 

If  one  is  attainted  of  felony,  and  after,  by  relation  of  a 
general  pardon,  the  felony  is  pardoned,  he  shall  be  discharged, 
for  he  hath  no  remedy  by  writ  of  error  to  reverse  the  attainder. 
6  Co.  5.  a. 

On  error  brought  on  a  judgment  of  conviction  for  felonv  at 
the  sessions,  the  Court  will  only  look  to  the  record  of  conviction, 
although  the  justices  return  also  the  record  of  a  former  acquit- 
tal.   1  Maule  $  SeL  Rep.  1 83. 

Wherever  a  new  jurisdiction  is  erected  by  act  of  parliament, 
and  the  court  or  judge,  that  exercises  this  jurisdiction,  acts  as 
a  court  or  judge  of  record,  according  to  the  course  of  the  Com- 
mon Law,  a  writ  of  error  lies  on  their  judgments ;  but.J?herc 
they  act  in  a  summary  method,  or  in  a  new  course  Merent 
from  the  Common  Law,  there  a  writ  of  error  lies  not,  but  a 
certiorari.    1  Salk.  263.    See  tit.  Certiorari.  . 

2.  How  it  is  to  be  brought.— Error  in  the  King's  Bench  is 
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thus  prosecuted  :  the  cursitor  of  the  county  makes  out  the  writ 
of  error  from  a  precipe,  or  copy  of  the  declaration  left  with  him ; 
which  is  to  be  allowed  by  the  clerk  of  the  errors,  and  a  certifi- 
cate of  the  allowance  of  the  writ  must  be  served  on  the  attorney 
of  the  defendant  in  error.  Formerly  the  proceedings  were  by 
scire  facias  ad  audiendum  errorcs  against  the  plaintiff  in  the 
action,  wherein  judgment  was  obtained;  and  the  writ  of  error 
being  received  by  the  sheriff  to  whom  directed,  he  was  to  give 
notice  to  the-  plaintiff  in  error  to  shew  cause  why  execution 
should  not  be  on  the  judgment,  and  make  a  return  to  that 
purpose  J  then  a  rule  was  to  be  given  with  the  clerk  of  the 
rules,  for  the  plaintiff  in  error  to  assign  his  errors  by  such 
a  day,  which  if  he  did  not  do  before  the  rule  was  out,  the 
plaintiff  in  the  original  action  might  take  out  execution 
against  him*  But  these  steps  are  no  longer  necessary  to  compel 
an  assignment  of  errors.    See  post,  I V. 

Two  tilings  are  requisite  to  make  a  writ  of  error  a  super- 
sedeas of  execution  ;  viz.  the  allowance,  (i  e.  the  delivery  of 
the  writ  to  the  clerk  of  tlic  errors;)  and  putting  in  bail.  If 
the  writ  of  error  be  allowed  before  judgment,  the  time  for 
putting  in  bail,  four  days,  runs  from  the  judgment;  if  after 
judgment,  from  the  time  of  the  allowance.    1  B.  $  P.  478. 

By  §  83.  of  the  general  rules  made  in  H.  T.  2  W.  4.  it  was 
declared  a  writ  of  error  should  be  a  supersedeas  from  the  time 
of  the  allowance.  But  by  one  of  the  rules  of  H.  T.  4  JF.  4. 
no  writ  of  error  shall  be  a  supersedeas  of  execution  until 
service  of  the  notice  of  the  allowance  thereof,  containing  a 
statement  of  some  particular  ground  of  error  intended  to  be 
argued.  Provided  that  if  the  error  stated  in  such  notice  shall 
appear  to  be  frivolous,  the  court  or  a  judge  upon  summons  may 
order  execution  to  issue. 

In  all  the  courts,  if  any  writ  of  execution  has  been  in  part 
actually  executed  before  the  allowance  of  a  writ  of  error,  or 
before  notice,  the  execution  may  proceed;  Tidd,  1148;  but 
otherwise  not  until  after  default  in  putting  in  or  perfecting 
sufficient  bail.    2  Term  Hep.  45. 

If  the  plaintiff  in  error  assign  errors  in  the  record,  then  the 
defendant  must  plead  in  nulla  est  erratum,  and  thereupon  enter 
the  cause  with  the  clerk  of  the  papers,  for  the  errors  to  be 
argued;  and  paper  books  for  the  counsel  and  judges  are  to  be 
made  out,  &c.  If  some  part  of  the  record  be  not  returned,  a 
certiorari  must  be  prayed  to  bring  it  into  court ;  and  if  mutters 
of  fact  are  alleged  in  error,  as  non-age,  death  of  the  plaintiff; 
&c,  a  proper  plea  must  be  made  thereto,  and  issue  thereupon 
taken  and  tried,  as  in  any  other  issue :  but  if  only  matters  of 
law  are  assigned,  the  errors  are  argued  by  counsel  on  both 
sides,  and  the  judgment  is  either  reversed  or  affirmed :  and 
when  judgment  is  affirmed,  the  defendant  in  error  may  pro- 
ceed against  the  defendant  in  the  action,  by  taking  out  execu- 
tion on  the  affinnelur,  or  bringing  action  of  debt  on  the 
judgment;  or  he  may  prosecute  the  bail  by  scire  facias  upon 
their  recognizance. 

When  a  judgment  is  reversed  or  affirmed  in  the  Exchequer- 
Chamber,  the  transcript  of  the  record  thereof  will  be  remitted 
back  to  the  Court  of  K.  B.  to  be  entered  up  at  the  end  of  the 
judgment  there:  and  if  such  judgment  shall  be  affirmed  in  the 
Exchequer-Chamber,  yet  a  writ  of  error  may  be  brought 
thereupon  returnable  in  parliament. 

If  you  would  bring  a  writ  of  error  in  parliament  to  reverse 
a  judgment  in  H.  R,  there  must  be  a  petition  to  the  King  for 
his  warrant,  which  petition  has  the  allowance  of  the  Attorney- 
General,  and  then  the  King  writes  on  the  top  of  it  Fiat  Jus- 
litta;  whereupon  a  writ  of  error  is  made  out  by  the  clerk  of 
the  errors.  And  then  the  Lord  Chief  Justice  of  B.  fi.  carries 
the  record,  and  a  transcript  thereof,  up  to  the  House  of  Lords 
in  full  Parliament,  and  after  they  are  examined  there,  leaves 
the  transcript  with  the  Lords,  but  brings  back  the  record;  and 
this  being  done,  the  attorney  for  the  defendant  in  error  gets 
some  lord  to  move  that  the  plaintiff  in  error  may  assign  his 
errors  ;  but  if  for  the  plaintiff)  motion  is  to  he  made,  that  upon 
his  assigning  errors,  the  defendant  may  appear  and  make  his  ; 


;  defence,  and  counsel  be  heard  on  both  sides :  and  then,  after 
;  the  judgment  is  either  affirmed  or  reversed,  the  clerk  of  the 
parliament  remands  the  transcript  of  the  record  into  B.  It.  with 
the  affirmation  or  reversal  thereof,  to  be  entered  upon  the 
record  of  the  said  court,  which  court,  if  affirmed,  awards 
execution,  &c.    Dyer,  385.    See  Cowp.  843, 

_  A  writ  of  error  in  parliament  is  made  returnable  imme- 
diately; or  on  a  prorogation  to  the  next  session,  and  it  doth 
not  determine  by  a  prorogation.  But  if  a  parliament  is  dis- 
solved before  the  errors  are  heard,  it  is  otherwise.  And  on 
motion,  execution  hath  been  granted  in  B.  R.  on  a  judgment 
in  such  a  case,  the  record  being  never  out  of  the  court, 
Rai/m.  5  :  2  Nels.  Ah.  731. 

Where  a  writ  of  error  was  brought  in  H.  R.  in  the  life-time 
of  Geo.  I,  but  was  not  argued  till  after  the  accession  of  Geo.  1 1. 
when  the  judgment  was  affirmed,  on  a  writ  of  error  in  parlia- 
ment, this  judgment  was  reversed  ;  it  being  held  that  the  first 
writ  of  error,  the  King  being  sole  plaintiff  in  the  cause,  was 
absolutely  abated.  This  was  the  case  of  the  Deanerv  of 
Armagh  in  Ireland.    3  Bro.  P.  C.  (8vo.  ed.)  507. 

The  party  bringing  the  writ  of  error  is  to  cause  the  roll 
where  the  judgment  is  entered,  to  be  marked  with  the  word 
error  in  the  margin,  that  the  other  party  may  have  notice  on 
the  record  that  the  writ  of  error  is  brought,  and  this  marking 
of  the  roll,  on  given  notice  thereof,  is  as  it  were  a  supersedeas 
in  itself  to  hinder  execution :  though  a  supersedeas  is  to  be 
made  out,  allowed,  and  left  with  the  sheriff  of  the  county; 
and  the  plaintiff's  attorney  is  not  obliged  to  search  the 
record,  whether  writ  of  error  is  brought  or  not ;  but  may 
make  out  execution  upon  the  judgment,  if  no  supersedeas 
be  taken  forth,  or  he  hath  no  notice  of  the  writ  of  error. 
Tritu  24  Car.  B.  R. 

On  a  writ  of  error  of  a  judgment  in  the  Common  Pleas,  or 
other  inferior  court,  in  every  adversary  suit,  the  record  itself 
shall  be  removed,  that  it  may  remain  as  a  precedent  and  evU 
dence  of  the  law  in  the  like  cases.  I  Rol.  Ab.  753 :  5  Co.  39- 
But  in  the  case  of  a  fine  the  transcript  only  is  removed,  for 
fines  are  only  a  more  solemn  acknowledgment  or  contract  of 
the  parties,  and  therefore  are  no  memorials  of  the  la\v,  and 
need  only  be  affirmed  or  vacated  ;  if  the  former,  the  contract 
stands  as  it  was;  if  the  latter,  the  justices  of  B.  R,  may  send 
for  the  fine  itself,  and  reverse  it,  or  they  may  send  a  writ  to 
the  treasurer  and  chamberlain  to  take  it  off  the  file;  besides, 
should  the  record  itself  be  removed  and  affirmed,  it  could  not 
be  ingrossed  for  want  of  a  chirograpber  in  B.  R.  1  RoL  Ah. 
752:  1  BendL  51:  Dyer,  SQ:  Godb.2±8:  2  Roil  Rep.  233- 
F.  N.  B.  20.    Sec  tits.  Fines  of  Lands,  Recovery. 

By  the  1  1th  of  the  general' rules  made  in  If.  T.  4  )V.  4.  no 
rule  to  certify  or  transcribe  the  record  shall  be  necessary ;  but 
the  plaintiff' in  error  shall,  within  twenty  days  after  the'allow- 
ance  of  the  writ  of  error,  get  the  transcript  prepared  and 
examined  with  the  clerk  of  the  errors  of  the  court  in  which 
the  judgment  is  given,  and  pay  the  transcript  money  to  him  ; 
in  default  whereof  the  defendant  in  error,  his  executors,  or 
administrators,  shall  be  at  liberty  to  sign  judgment  of  non 
pros.  The  clerk  of  errors  shall,  after  payment  of  the  transcript 
money,  deliver  the  writ  of  error  when  returnable,  with  the 
transcript  annexed,  to  the  clerk  of  the  errors  of  the  Court  of 
Errors. 

III.  In  what  Court  it  h  to  be  brought.— A  writ  of  error  is 
brought  either  in  the  same  court  in  which  the  judgment  was 
given,  or  to  which  the  record  has  before  been  removed  by  a 
former  writ  of  error,  or  in  another  and  superior  court. 

If  upon  a  judgment  in  B.  Ft  there  be  error  in  the  process  or 
through  the  default  of  the  clerks,  it  shall  be  reversed  in  the 
same  court  by  writ  of  error  sued  there  before  the  same  justices 
F.  A.B.  21  *  Poph.  181:1  RoL  Ab.  746'. 

This  writ  is  called  error  coram  nobis;  because  the  record  and 
process  upon  which  it  is  founded  are  stated  in  the  writ  to 
remain  before  us— that  is,  in  the  Court  of  King  s  Bench  ;  the 
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writ  (as  is  the  case  with  all  original  writs)  running  in  the 
King's  name. 

So  if  one  is  indicted  of  treason  or  felony  in  B.  B.  or  being 
indicted  elsewhere,  the  indictment  is  removed  in  B.  R.,  and  by 
process  of  that  court  he  is  erroneously  outlawed,  and  so  re- 
turned; a  writ  of  error  may  be  brought  in  B.  R.  for  the 
reversal  thereof.    S  Inst.  214. 

Also  where  the  error  is  in  fact  and  not  in  law,  a  writ  of 
error,  coram  nobis,  lies  in  the  same  court  ;  as  where  the 
defendant  being  under  age  appeared  by  attorney.  Style,  406  : 
5  B.  #  A.  418.  So  wThere  the  plaintiff  or  defendant  was  a 
married  woman  at  the  commencement  of  the  suit ;  Roll,  Ab. 
747:  Style,  254,  80;  or  died  before  verdict  or  interlocutory 
judgment.    2  Sound.  101. 

Error  de  recordo  quod  coram  ?iobis  residet  lies  in  the  court  of 
B.  R.  for  errors  in  fact  in  the  judgment  of  the  same  court ;  as 
non-age  of  the  parties,  &c.  which  doth  not  proceed  from  the 
error  of  the  judges ;  and  this  writ  is  allowed  without  bail. 
Cro.  Jac*  254.  And  errors  in  fact  may  be  corrected  in  C.  B. 
the  same  term,  without  this  writ,  which  lies  not  in  the  Exche- 
quer-Chamber.   Ibid,  ()20. 

If  judgment  is  given  in  B.  R.  in  civil  actions,  a  writ  of  error 
will  not  Tie  in  the  same  court,  only  for  errors  in  fact  triable  by 
a  jury  ;  but  upon  a  judgment  in  criminal  cases,  error  will  lie 
in  B.  Ri  whether  the  error  be  in  fact  or  in  law ;  though  it  lies 
also  in  Parliament.    S  Salk.  147* 

Likewise,  if  a  record  be  removed  into  the  K.  B.  by  writ  of 
error,  which  is  quashed  for  insufficiency;  Carth.  368;  or  for 
any  fault  but  variance  from  the  record ;  I  Stn  6*07 :  2  Ld. 
Ray.  1408;  a  writ  or  error,  coram  nobis,  may  be  sued  out  in 
that  court  upon  the  record  so  removed,    Carth.  36*9,  70. 

But  if  an  erroneous  judgment  be  given,  and  the  error  lies  in 
the  judgment  itself,  and  not  in  the  process,  a  writ  of  error  docs 
not  He  in  B.  R,  of  such  judgment.    1  Roll  Ab.  746. 

Also  if  an  erroneous  judgment  in  point  of  law  be  given 
in  B.  R.  upon  an  indictment  in  London,  a  writ  of  error  may 
be  brought  in  the  same  court ;  for  though  in  civil  cases  error 
docs  not  lie  in  the  same  court,  unless  for  a  matter  of  fact ;  yet 
in  criminal  cases  it  lies  as  well  for  an  error  in  law  as  fact. 

1  Sid.  208. 

It  is  to  be  observed  that  no  writ  of  error,  for  error  in  fact 
can  be  brought  either  in  the  Exchequer  Chamber  or  the  House 
of  Lords.    2  Sannd.  101.  a. :  2  Lev.  38  :  1  VenL  207,  208. 

The  court  of  parliament  is  the  supreme  court,  where,  an- 
ciently, causes  of  great  consequence,  as  between  the  Magnates 
Regni,  were  heard  and  determined :  hence  the  dernier  resort 
is  to  the  House  of  Lords,  to  which  a  writ  of  error  lies  ;  and 
therefore,  if  a  writ  of  error  be  brought  of  a  judgment  in  the 
Kings  Bench  into  the  Exchequer- Chamber,  and  there  the 
judgment  is  reversed  ;  yet  a  writ  of  error  lies  of  such  judgment 
into  parliament,  and  the  Lords  may  reverse  such  second  judg- 
ment.   Sho?v.  Pari  Cas.  24.  110:  1  VenL  334:  Raym.  330: 

2  Jon.  9U :  2  Lev.  232. 

From  the  King's  Bench  a  writ  of  error  at  common  law  lay 
in  all  cases  immediately  to  the  House  of  Lords,  whether  upon 
judgments  in  causes  originally  commenced  in  the  Kings  Bench, 
or  brought  there  by  writ  of  error.  But  now  a  writ  of  error 
upon  any  judgment  (not  being  the  reversal  or  affirmance  of  the 
judgment  of  an  inferior  court ;  2  C.  §  I.  11.;  and  not  being 
a  case  in  which  the  King  is  a  party)  given  by  this  court,  must 
be  made  returnable  before  the  judges  of  the  Common  Pleas 
and  the  barons  of  the  Exchequer  in  the  Ex  chequer- Chamber, 
and  from  the  judgment  thereupon  given  in  the  Exchequer-Cham- 
ber there  is  no  writ  of  error  except  to  the  House  of  Lords. 
1  W.  4.  c.  70.  §  8.  A  writ  of  error  therefore  still  lies  to  the 
House  of  Lords ;  first,  after  a  reversal  or  affirmance  of  a  judg- 
ment of  this  court  in  the  Exchequer;  secondly,  without  a 
previous  writ  of  error  to  the  Exchequer  upon  the  revcml  or 
affirmance  by  the  Kings  Bench  of  the  judgment  of  an  inferior 
court ;  and  thirdly,  where  the  King  is  a  party.  Qui  (am 
actions  do  not  fall  within  the  exception  as  to  the  King. 


To  the  Kings  Bench  either  for  error  in  fact;  1  Chiit 
Rep.  3(ig  ;  or  error  in  law,  a  writ  of  error  lies  from  all  inferior 
courts  of  record  in  England  (with  the  exceptions  of  those  in 
London  and  in  some  other  places  hereafter  noticed),  and  after 
judgment  of  affirmance  or  reversal  there,  a  writ  of  error  lies  to 
the  House  of  Lords. 

A  writ  of  error  lies  in  the  King's  Bench  upon  a  judgment 
in  a  County  Palatine.  4  InsL  214.  223;  Rol.  Ab.  745.  But 
see  as  to  Durham,  4  Inst.  418. 

From  the  Common  Pleas  a  writ  of  error  lies  to  the  Ex* 
chequer-Chamber,  before  the  judges  of  the  Kings  Bench  and 
the  barons  of  the  Exchequer,  and  afterwards  to  the  House  of 
Lords  ;  from  the  law  side  of  the  Exchequer  to  the  Exchequer- 
Chamber  before  the  judges  of  the  King's  Bench  and  the  Com- 
mon Pleas,  and  afterwards  to  the  House  of  Lords.  (1  W.  4. 
c.  70.  §8.)  Also  from  the  law  side  of  the  Exchequer  in  cases 
where  the  King  is  a  party  to  the  Exchequer- Chamber  before 
the  Lord  Chancellor  and  Treasurer,  calling  to  their  assistance 
the  judges  of  the  courts  of  King's  Bench  and  Common  Pleas, 
or  some  of  them  (31  Ed.  3.  c.  12.);  and  from  thence  to  the 
House  of  Lords  (6  A.  c.  26.  §  12.)  ;  and  from  the  King's  Bench 
and  Court  of  Exchequer-Chamber  in  Ireland  also  to  the  House 
of  Lords.    (39  and  40  G.  3.  c.  67.) 

No  writ  of  error  lies  in  Banco  or  Banco  Regis  upon  a  judg- 
ment given  within  the  Jive  ports;  but  by  custom  such  judgment 
is  examinable  by  bill  in  nature  of  a  writ  of  error,  coram  domino 
enstode  sen  gardiano  quinque  portum  apud  curiam  sitam  de 
Shepway.    4  Inst.  224.    See  tit.  Cinque  Ports* 

If  a  judgment  be  given  in  the  court  of  stannaries  of  the 
Duchy  of  Cornwall,  no  writ  of  error  lies  upon  this  in  Banco 
or  Banco  Regis ,  because  it  hath  not  been  used ;  but  of  this 
there  may  be  an  appeal  to  the  guardian  of  the  Stannaries,  and 
from  him  to  the  Prince ;  and  when  there  is  no  Prince,  to  the 
Kings  Privy  Council-  1  Rol  Ab.  745.  See  4  InsL  230: 
2  Danv.  Ab.  304. 

Upon  a  judgment  given  in  the  Hustings  in  London,  a  writ 
of  error  lies  at  St.  Martin's  before  certain  justices;  1  Rol. 
,  Ab,  745 :  1  Lev.  309 :  2  Saund.  253.  S.  P. ;  and  upon  a  judg- 
|  ment  of  the  said  justices,  a  writ  of  error  lies  in  parliament 
See  2  Leon.  107- 

On  a  writ  of  error  from  K.  B.  in  Ireland,  the  proper  mode 
is  to  send  a  writ  from  this  country  to  the  chief  justice  of  that 
court,  to  take  the  acknowledgment  of  the  seal  of  the  judge  of 
Nisi  Brim    2  Tidd.  Prac.  §  14. 

IV.  1.  When  and  how  Errors  are  to  be  assigned. — The  par- 
ties, upon  the  removal  of  the  record  by  the  writ  of  error,  have 
no  day  in  court  given  to  either  of  them  ;  so  that,  formerly,  if 
the  plaintiff  in  error  delayed  to  sue  forth  his  sci.  fac.  ad 
audiend.  errorcs,  the  defendant  had  no  way  to  compel  him,  but 
by  suing  out  a  scire  facias  quarc  exccittionem  non,  &c. 

But  by  r,  II.  of  the  general  rules  made  in  H.  T.  4  W.  4.  it 
is  declared,  "  no  rule  to  allege  diminution,  nor  rule  to  assign 
errors,  nor  scire  facias  qua  re  executionem  non}  shall  be  neces- 
sary, in  order  to  compel  an  assignment  of  errors,  but  within 
eight  days  after  the  writ  of  error,  with  the  transcript  annexed, 
shall  have  been  delivered  to  the  clerk  of  the  errors  of  the  court 
of  error,  or  to  the  signer  of  the  writs  in  the  King's  Bench  in 
cases  of  error  to  that  court,  or  within  twenty  days  after  the 
allowance  of  the  writ  of  error  in  cases  of  error  coram  nobis,  or 
coram  vobis,  the  plaintiff  in  error  shall  assign  errors ;  andm 
failure  to  assign  errors,  the  defendant  in  error,  his  executors 
or  administrators,  shall  be  entitled  to  sign  judgment  of nonpros* 

U.  12.  "  The  assignment  of  errors  and  subsequent  pleadings 
thereon  shall  be  delivered  to  the  attorney  of  the  opposite  party, 
and;  riot  filed  with  any  officer  of  the  court." 

B.  13.  "No  scire  facias  ad  andiendum  errores  shall  be 
,  necessary  (unless  in  case  of  a  change  of  parties),  but  the  plain- 
tiff in  error  may  demand  a  joinder  in  error,  or  plead  to  tne 
assignment  of  errors ;  and  the  defendant  in  error,  his  executors, 
or  administrators,  shall  be  bound  within  twenty  days  after  suca 
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demand  to  deliver  a  joinder  or  plea,  or  to  demur,  otherwise  the 
judgment  shall  be  reversed/1 

"  Provided,  that  if  in  any  case  the  time  allowed  as  herein- 
before mentioned,  for  getting  the  transcript  prepared  and  exa- 
mined, for  assigning  errors,  or  for  delivering  a  joinder  in  error, 
or  plea,  or  demurrer,  shall  not  have  expired  before  the  I  Oth  of 
August  in  any  year,  the  party  entitled  to  such  time  shall  have 
the  like  time  for  the  same  purpose,  after  the  24th  of  October, 
without  reckoning  any  of  the  days  before  the  12th  of  August/' 

"  Provided,  also,  that  in  all  cases  such  time  may  be  extended 
by  a  judge's  order/' 

"  Provided  also,  that  in  all  cases  of  writs  of  error  to  reverse 
fines  and  common  recoveries,  a  scire  facias  to  the  terretenants 
shall  issue  as  heretofore/' 

The  manner  of  assigning  errors,  according  to  the  ancient 
practice,  is  to  put  a  bill  into  court,  and  say  in  the  bill,  in  hoc 
erratum  est,  &c  showing  in  certain  in  what  things,  F.  N.  B. 
20. 

2,  What  may  be  assigned  for  Error. — It  seems  a  general  rule, 
that  nothing  can  be  assigned  fur  error  that  contradicts  the 
record ;  for  the  records  of  the  courts  of  justice  being  things  of 
the  greatest  credit,  cannot  be  questioned  but  by  matters  of 
equal  notoriety  with  themselves  ;  wherefore,  though  the  matter 
assigned  for  error  should  be  proved  by  witnesses  of  the  best 
credit,  yet  the  judges  would  not  admit  of  it.    1  Rol.  Ab.  757. 

The  assignment  of  error,  in  omnibus  erratum,  is  not  good ; 
for  the  judgment  is  founded  upon  the  original  writ,  count, 
pleading,  issue,  process,  trial,  and  so  is  manifold*  Jenk.  Cent.  84, 

The  assigning  general  errors  is  to  say  that  the  declaration, 
&c.  is  not  sufficient  in  law:  and  that  judgment  was  given  for 
the  plaintiff  where  it  ought  to  have  been  for  the  defendant : 
and  the  errors  of  a  judgment  are  now  to  be  assigned  on  the 
record,  to  appear  with  it  to  the  court. 

If  the  plaintiff  in  error  assigns  errors  in  fact,  and  errors  in 
law,  which  are  not  assignable  together,  and  the  defendant  in 
error  pleads  in  nulla  est  erratum  ;  this  is  a  confession  of  the 
error  in  fact ,  and  the  judgment  must  be  reversed,  for  he  should 
have  demurred  for  the  duplicity.  Style,  69 :  1  Lev,  76 : 
SalL  2t>8  !  0*  Mod.  113,  206.  For  errors  of  fact  and  in  law 
cannot  be  assigned  together,  as  they  are  distinct  things,  and 
require  different  trials.    2  Tidd.  Prac.  1226, 

Also  if  an  error  in  fact  be  well  assigned  in  nullo  est  erratum 
is  a  confession  of  it,  for  the  defendant  ought  to  have  joined 
issue  upon  it,  so  as  to  have  it  tried  by  the  country.  1  Sid,  Q3 : 
Ray  in.  59.  Because,  in  nullo  est  erratum  is  in  the  nature  of  a 
demurrer,  which  confesses  the  fact,  if  well  pleaded,  or  well 
assigned. 

But  if  an  error  in  fact  be  ill  assigned,  ill  nullo  est  erratum  is 
no  confession  of  it ;  as  if  it  be  assigned,  that  such  a  one  at 
the  time  of  the  return  of  the  venire  was  not  sheriff,  and  the 
record  be  removed  into  B.  R.  by  certiorari,  there  in  nullo  est 
erratum  is  no  confession  of  that  error,  because  the  record  is  not 
in  court,  that  being  no  part  of  the  record,  for  the  plea  is  in 
nullo  est  erratum  in  recordo.  Cro.  Jac.  12, 29.  521  :  Raym.  23 1  : 
Cro.  Car,  421  :  1  Rol.  Ab,  758. 

So  if  the  plaintiff  in  error  assigns  an  error  in  fact,  vi».  that 
the  defendant,  who  was  an  infant,  did  not  appear  by  guardian, 
but  by  attorney,  and  concludes  with  hoc  paratus  est  verificare, 
instead  of  concluding  to  the  country,  as  he  ought  to  do,  though 
the  defendant  in  error  pleads  in  nullo  est  erratum,  yet  it  shall 
not  amount  to  a  confession,  but  shall  be  taken  only  for  a  de~ 
murrer.    Yelv.  58. 

Also  if  an  error  in  fact,  that  is  not  assignable,  he  assigned, 
and  iw  nullo  est  erratum  be  pleaded  t  it  is  no  confession;  as  if  it 
be  assigned,  that  such  a  day  there  was  no  court  of  Common 
Pleas  sitting,  because  that  is  against  the  record,  and  in  such 
case  hi  nullo  est  erratum  is  only  a  demurrer;  so  if  a  man 
says  he  did  not  appear,  and  the  record  says  he  did,  in  nullo 
est  erratum  is  no  confession,  but  a  demurrer,  because  it  is 
against  the  record.  Cro.  Car.  12.  29*  52  :  Yelv.  58  :  Raym.  231  : 
T  rent.  252 :  3  Keb.  259 I  1  Lev.  76.  \ 


s       It  has  been  held  that  an  error  in  fact  cannot  be  assigned  in 
the  Exchequer-Chamber;  though,  by  some  authorities,  errors 
.    in  fact  may  be  assigned  as  errors  in  law.    2  Mod.  194 :  2  Nets. 
.    Ab.  70S. 

,  Errors  in  law  are  common  or  special.  Common  errors  are, 
;  that  the  declaration  is  insufficient  in  law  to  maintain  the 
:  action,  and  that  the  judgment  was  given  for  the  plaintiff 
instead  of  the  defendant,  or  for  the  defendant  instead  of  the 
plaintiff,  in  the  original  action.  See  2  Saund.  101 9.  Special 
errors  are,  any  matter  appearing  on  the  face  of  the  record  which 
shows  the  judgment  to  be  erroneous.    Tidd.  1078. 

If  one  in  execution  brings  error,  he  ought  to  assign  the 
errors  in  his  proper  person  :  and  in  cases  of  outlawry  for  felony, 
errors  sufficient  must  be  certainly  alleged  in  writing,  before 
the  writ  of  error  is  allowed.  Jenk.  Cent.  165.  179.  Where  a 
recovery  is  had,  and  error  brought,  if  the  original  writ  docs  not 
abate  by  death,  but  isabateable  only,  as  by  entry  into  the  land 
pending  the  writ,  or  coverture,  acquisition  of  a  dignity,  a 
partial  array  returned,  aid  denied,  &c,  that  should  have  been 
pleaded,  and  were  not :  these  shall  not  be  assigned  for  error, 
for  they  are  waved.    9  Rep.  47:  21  Hm  6.  29, 

An  original  writ  of  the  same  term,  in  which  final  judgment 
is  given,  will  not  warrant  that  judgment,  if  it  appear  upon  the 
same  record,  that  there  have  been  proceedings  of  a  preceding 
term,    1  WMto  181. 

Hence  it  is,  that  in  a  wTrit  of  error  to  reverse  a  fine,  the 
plaintiff  cannot  assign,  that  the  conusor  died  before  the  teste  of 
the  dedimus,  because  that  contradicts  the  record  of  the  conu^ 
sance  taken  by  the  commissioners,  which  evidently  shows  that 
the  conusor  was  then  alive,  because  they  took  his  conusance 
after  they  were  armed  with  the  commission,  and  the  dedimus 
I  issued.    Dyer,  89 :  1  Rol  Ab.  757- 

By  stat.  20  Car.  2.  c.  6.  in  action  real,  personal,  and  mixed, 
the  death  of  either  party  between  verdict  and  judgment  shall 
not  be  alleged  for  error. 

The  want  of  a  warrant  of  attorney  might  formerly  be 
assigned  for  special  error;  but  by  one  of  the  general  rules 
made  in  H,  T.  4  IV.  4.  and  which  were  to  come  into  opera- 
tion in  the  following  Easter  Term,  no  entry  shall  be  made  on 
record  of  warrants  of  attorney  to  sue  or  defend. 

V.  What  Defence  may  be  ?nade  by  a  Defendant  in  Error. — 
The  defendant  may  plead  either  the  common  joinder  in  nullo  esi 
erratum,  or  a  special  plea,  or  may  demur. 

The  common  joinder  (in  nullo  est  erratum)  alleges  there  is 
no  error  in  the  record  and  proceeding,  and  prays  the  court  to 
examine  them,  and  affirm  the  judgment. 

After  in  nullo  est  erratum  pleaded,  the  party  affirms  the 
record  to  be  perfect,  and  he  is  foreclosed  to  say  there  is  error 
in  it :  though  the  court  is  not  restrained  from  examining  into 
it.  1  Salic.  270.  The  judges  are  not  bound  to  search  for  errors 
in  the  record  which  were  not  assigned;  but  may  if  they  will ; 
and  if  they  find  error  they  ought  to  reverse  the  judgment 
Jenk.  Cent.  159, 

Special  pleas  confess  the  errors  assigned,  but  avoid  them  by 
other  matter.  Thus  the  defendant  in  error  may  plead  a  release 
of  all  errors,  or  a  release  of  all  suits,  and  these  pleas,  if  found 
for  him,  will  for  ever  bar  the  plaintiff  in  error.  1  Rol.  Ab.  788. 

So  where,  by  a  writ  of  error,  the  plaintiff  shall  recover  or  be 
restored  to  any  personal  thing,  as  debt,  damage,  or  the  like,  a 
release  of  all  actions  personal  is  a  good  plea  ;  and  when  land  is 
to  be  recovered  or  restored  in  a  writ  of  error,  a  release  of 
actions  real  is  a  good  bar ;  but  where  by  a  writ  of  error  the 
plaintiff  shall  not  be  restored  to  any  personal  or  real  thing,  a 
release  of  all  actions  real  or  personal  is  no  bar.  Co.  Lit.  288,  b. 
8  Co.  152 :  1  Rol.  Ab.  788  2  2  Rol  Ab.  405. 

Also  if  a  man  loses  in  a  real  action,  and  he  releases  all  his 
right  to  the  land,  and  so  where  there  is  a  fine  levied,  this  shall 
bar  him  of  his  writ  of  error ;  for  no  person  can  bring  a  writ  of 
error  to  reverse  a  judgment  that  is  not  intitled  to  the  land,  cVc. 
for  the  courts  of  law  will  not  turn  out  the  present  tenant, 
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unless  the  demandant  can  make  out  a  clear  title ;  possession 
always  carrying  with  it  the  presumption  of  a  good  title  till  the 
ri<rht  owner  appears,  1  Rol  Ab.  7*7-  788:  Dyer,  90.  a: 
S^Lco.36:  Cro.  Eliz.  4f>9 :  1  RoL  Ah.  78%.  If  the  tenant, 
pending  a  praecipe  against  him,  aliens  in  fee,  and  after  judg- 
ment is  given  against  him,  and  he  brings  a  writ  of  error ;  this 
feoffment  is  not  any  bar  to  the  writ,  because  he  was  privy  to 
the  judgment  after.  1  lloL  Ah.  788:  Bridge,  77:  1  Rol 
Rep.  306".  In  a  writ  of  error  to  reverse  a  common  recovery, 
it  is  no  good  plea  that  the  plaintiff,  pending  the  writ  of  error, 
hath  entered  into  part,  for  before  the  possession  was  taken 
from  him,  he  might  have  error  to  reverse  the  judgment, 
though  not  to  have  restitution.  1  Lev.  72.  See  tit.  Fine  and 
Recovery.  . 

In  a  sci  fac.  against  a  tertenant,  he  may  plead  a  release  ot 
error,  though  he  be  not  privy  to  the  judgment.  9  IL  <>•  ^8  : 
Bra  9.  &  C  ,  . 

But  the  tertcnants  cannot  plead  in  abatement  of  the  writ 
of  error,  but  only  in  bar  as  a  release,  &c.  in  maintenance  of 
their  title,    1  Lev,  72-  ^ 

It  is  to  be  observed,  that  if  there  be  two  or  more  plaintiffs 
in  error,  the  release  of  errors  by  one  of  them  will  not  bar  the 
others.    Cro.  Eliz.  648,  49 :  Cro.  Jac,  1 16. 

Should  the  errors  be  badly  assigned,  the  defendant  may 
demur;  but  in  most  cases  the  common  joinder  will  answer  the 
purpose. 

VI,  Of  Ike  Judgment  in  the  Wril  of  Error,  and  of  the  abating 
and  quashing  of  ike  Writ,  $c. — A  judgment,  as  being  an  entire 
thing,  cannot  be  reversed  in  part,  and  stand  good  as  to  other 
part^;  or  be  reversed  as  to  one  party,  and  remain  good  against 
the  rest :  though  if  there  be  error  in  awarding  execution,  the 
execution  onlv  shall  be  reversed,  and  not  the  judgment. 
Hob.  90:  Car'th.235.  But  judgment  may  be  affirmed  as  to  the 
recovery  of  the  debt,  and  reversed  as  to  the  damages  and  costs. 
Burr.  2018.  If  judgment  is  entered  against  joint-defendants, 
when  one  of  them  is'dead,  the  judgment  shall  he  reversed  for 
error  as  to  all  of  them  ;  for  in  such  case  the  plaintiff  ought  to 
make  a  special  entry  of  the  death  of  the  party,  with  nihil  ul- 
terius  versus  cum  fat,  and  then  taking  judgment  only  against 
the  others.    Hid,  1 19- 

A  Court  of  Error  ought  to  give  the  same  judgment  upon 
reversal,  which  the  court  below  ought  to  have  given. 
1  Anst.  178. 

The  Court  of  Exchequer- Chamber  have  not  any  authority, 
but  to  reverse  or  affirm  the  judgment,  &c,  for  they  cannot 
make  execution.  Cro.  Eliz.  108.  But  where  judgment  is  given 
for  the  defendant,  and  the  plaintiff  brings  a  writ  of  error ;  if 
the  judgment  is  reversed,  the  court  which  reverses  the  judg- 
ment shall  give  judgment  for  the  plaintiff  as  the  Other  court 
ought  to  have  done.    Yelv.  1 17,  1 1 8, 

When  a  record  is  removed  into  K.  B.  from  the  County  Pa- 
latine Court  bv  a  writ  of  error,  and  that  writ  is  non-prossed, 
the  Court  of"  K.  B.  will  award  execution.     3  Term  Rep. 

K.  B.  6.57-  „      v  . 

Where  judgment  for  the  defendant  on  a  special  verdict  is 
reversed  in  the  Exchequer-Chamber,  that  court,  on  motion,  will 
give  a  final  judgment  for  the  plaintiff.    1  Bos.  §  Pull.  30. 

In  the  Exchequer-Chamber  after  reversal  of  a  judgment,  &c. 
in  B.  R.  the  court  gave  judgment  that  the  plaintiff  recover, 
&c.,  but  because  they  wanted  powTer  to  award  a  writ  of  inquiry  , 
which  was  necessary,  being  on  a  demurrer,  therefore  it  was  sent 
back  into  B.  R.  for  the  execution  of  that  writ,  and  thereupon 
to  give  final  judgment :  but  if  the  judgment  is  against  the 
plaintiff  in  B,  R.  upon  a  special  verdict,  and  that  judgment 
is  reversed  in  the  Exchequer-Chamber,  there  being  no  writ  of 
inquiry  requisite,  the  Court  of  Exchequer- Chamber  doth  not 
onlv  give  judgment  of  reversal,  but  a  complete  judgment  for 
the plaintiff  in  the  action.     Carth.  181* 

If  erroneous  judgment  be  had  by  consent  of  parties,  it  may 
be  reversed  in  the  Exchequer-Chamber ;  for  consent  of  parties 


may  not  change  ike  law  ;  but  if  the  consent  is  entered  upon 
and  made  part  of  the  record  it  may  be  good.  Huh.  5  :  Cro. 
Eliz.  664.  The  reversal  in  the  Exchequer-Chamber  is  res 
judicata  :  no  writ  of  error  lies  upon  such  judgment,  except  in 
'parliament ;  and  it  is  by  six  judges  at  least,  by  slat.  27  Elh, 
c  8:  31  Eliz.  c.  I- 

Wheu  judgment  is  given  in  B.  R.  for  the  plaintiff  in  errw 
there  shall  be  only  a  judicium  revocetur,  &c,  entered  with  costs : 
if  for  the  defendant  in  error,  that  the  plaintiff  nil  capiat  per 
breve  suum  dc  errore.  The  chief  justice  of  B.  R.  &c,  or  the 
eldest  judge,  ought  to  allow  a  writ  of  error,  which  is  in  judg- 
ment of  law  a  supersedeas  until  the  errors  are  examined,  and 
the  judgment  affirmed  or  reversed.  Cro.  Jac.  534.  Asa 
plaintiff  having  erroneous  judgment  may  reverse  it,  and  new 
judgment  may  be  given  for  him;  so  if  a  judgment  is  reversed, 
the  plaintiff  may  bring  a  new  action  for  the  same  cause, 
1  Lev.  310.  W  here  a  judgment  is  pleaded  in  bar  of  another 
action,  &c>  and  judgment  given  on  that  plea;  writ  of  error 
may  be  had  to  reverse  the  second  judgment.  Cro.  Eliz,  503; 
Jenh  Cent.  259.  And  debt  lies  upon  a  judgment  in  B.  R, 
after  a  writ  of  error  brought,  which  is  only  a  supersedeas  to 
the  execution.  1  Lev.  153.  But  the  court  will  stay  proceed- 
ings in  such  action  on  giving  judgment. 

In  a  writ  of  error  upon  a  judgment  in  trespass  against 
several,  if  the  judgment  be  erroneous,  because  one  of  the 
defendants  was  within  age,  and  appeared  by  attorney,  the  judg- 
ment shall  be  reversed  hi  toto  against  all.  1  RoL  Ah.  776;  Cro. 
Jac.  289-  303:  Allen,  7*,  75:  Style,  121.  125.  406. 

If  judgment  be  given  for  the  plaintiff  on  one  count  in  a 
declaration,  and  a  distinct  judgment  for  the  defendant  on 
another,  and  the  defendant  bring  a  writ  of  error  to  reverse  the 
judgment  on  the  first  count,  the  Court  of  Error  cannot  ex- 
amine the  legality  of  the  judgment  on  the  second  count,  no 
error  being  assigned  on  that  part  of  the  record.  6  Term  Rep. 
K.  B.  200. 

A  writ  of  error  in  parliament  may  be  non-prossed  without 
carrying  over  the  transcript  to  the  court  of  error.  1  Maul  $ 
Selw.  Rep.  104. 

The  stat.  8  and  9  TV.  3.  c.  11.  §  7-  applies  to  writs  of  error, 
and  therefore  such  a  writ  does  not  abate  by  the  death  of  one  of 
several  plaintiffs  in  error.    1  /?.  #  A.  58(1 

On  a  writ  of  error  brought  in  K.  B.  in  the  reign  of 
George  I ,  but  not  argued  till  the  reign  of  George  JL,  when 
judgment  was  affirmed  on  a  writ  of  error  in  parliament ;  it 
was  held  that  the  first  writ  of  error  (the  king  being  the  sole 
plaintiff)  was  absolutely  abated.    3  Bro.  P.  C.  507. 

The  Court  of  K.  B.  have  no  authority  to  grant  a  wnt  of 
error  brought  upon  a  judgment  in  a  county-palatine  conrt,nor 
to  issue  executions  upon  judgment  brought  there  upon  error. 

4  D.  %  R*  ti>& 
The  court  will  not  let  the  plaintiff  in  error  quash  his  own 

writ  of  error  ;  though  they  may  grant  leave  to  discontinue  it 

5  Mod.  67.  If  a  verdict  is  for  a  defendant  in  error,  and 
judgment  is  affirmed,  costs  are  allowed  by  $t.  3H>7.c.  10. 
on  occasion  of  the  delav  of  execution, 

A  writ  of  error  from  K.  B.  to  the  Exchequer-Chamber 
cannot  be  quashed  by  the  former  court.    1  Dough  350. 

If  the  plaintiff  in  error  make  default  after  errors  assigned, 
the  writ  of  error  will  thereby  be  discontinued.  See  ante  U* 
and  IV.  as  to  the  time  within  which  he  must  get  the  transcript 
prepared  and  examined,  and  assign  errors. 

VII.  1.  Of  Interest.— Previous  to  the  3  and  4fT,fc 
although  courts  of  errors  generally  allowed  interest  to  the 
defendant  in  error  when  the  judgment  of  the  court  below  *as 
affirmed,  and  in  all  cases  where  it  was  evident  the  writ  oi  error 
had  been  brought  for  the  purpose  of  delay,  yet  they a 
discretionary  power,  and  in  some  actions  refused  it;  but  by  J  3U. 
of  that  act  it  is  provided,  «  that  if  any  person  shall  sue  out  any 
writ  of  error  upon  any  judgment  whatsoever,  given  m  any  cour 
in  an  v  action  personal, and  the  Court  of  Error  shall  give  judgment 
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for  the  defendant  thereon,  then  interest  shall  be  allowed  by  the 
Court  of  Error,  for  such  time  as  execution  has  been  delayed  by 
such  writ  of  error,  for  the  delaying  thereof." 

2.  Of  Costs — Where  the  judgment  in  the  court  below  is 
given  for  the  plaintiff,  and  the  defendant,  before  execution 
had,  brings  a  writ  of  error ;  if  the  judgment  be  affirmed,  or  the 
writ  of  error  discontinued  by  default  of  the  party,  or  the 
plaintiff  in  error  be  nonsuit,  the  defendant  in  error  shall,  at  the 
discretion  of  the  court,  recover  his  costs  and  damages  for  the 
delay,  &c«  3  II.  7.  c.  10.  enforced  by  19  //.  ?.  c.  20.  But 
no  costs  are  allowed  in  3  H.  ?.  c.  10.  where  the  writ  is  non- 
prossed before  the  transcript  of  the  record;  7  E.  R.  Ill: 
2  Smithy  121  ;  or  where  the  writ  of  error  has  been  rued  out 
after  execution.    2  Sin  l\[iO:  Cro.  Jac.  636 :  Cro.  Car.  173, 

By  IS  Car.  2.  st.  2.  c.  2.  §  10.  if  a  judgment  after  verdict  be 
affirmed  in  error,  the  defendant  in  error  shall  have  double  costs. 
The  court  has  no  discretion  to  award  costs  or  not,  but  is  bound 
to  allow  them  in  all  cases  within  this  statute.    2  //.  B.  284-. 

But  it  is  confined  to  cases  where  the  judgment  affirmed  is 
for  the  plaintiff 'below,  and  not  when  the  defendant  below 
obtains  judgment  upon  a  special  verdict,  5  E.  R.  545.  S.  C. 
2  Smith,  1 42, 

Where  judgment  is  given  for  the  defendant  in  a  court  of 
record,  and  the  plaintiff  thereupon  brings  a  writ  of  error,  if  the 
judgment  be  affirmed,  or  the  writ  of  error  discontinued,  or  the 
plaintiff  be  nonsuit,  the  defendant  in  error  shall  have  judgment 
to  recover  his  costs,  that  statute  not  being  confined  to  judg- 
ment for  defendant  in  demurrer.  8  and  9  W,  8.  <?-  II*  **  8; 
10  East,  4:  1  B.  $  Ad.  UJ7. 

And  by  4  Anne,  c.  16.  §  25.  upon  quashing  writs  of 
error,  for  defect  or  variance  from  the  record,  &c.  the  defendant 
is  to  have  costs  as  if  judgment  were  affirmed. 

The  writ  having  been  quashed  because  brought  by  a  feme 
covert,  defendant  in  error  was  held  entitled  to  costs  under  the 
last  mentioned  act.    3  T.  R.  302. 

None  of  the  above  statutes  extend  to  a  reversal  of  a  judg- 
ment ;  where  such  is  the  case  each  party  pays  his  own  costs  in 
error;  but  the  prevailing  party  shall  have  his  costs  in  the 
original  action,  as  the  court  of  error  must  give  the  same  judg- 
ment as  ought  to  have  been  given  by  the  court  below* 
1  Str.  617:  5  East,  49;  12  East,  668. 

Where  judgment  for  plaintiff  was  reversed  on  facts,  plaintiff 
in  error  entitled  to  the  costs  of  the  original  action,  but  not  to 
the  costs  in  error,    2  Tidd,  Prac.  1244. 

The  Court  of  C.  P.  will  not  compel  security  for  costs  in  error 
on  the  ground  of  plaintiff  in  error  being  a  lunatic.  2  B,  # 
P.  437. 

See  as  to  other  cases  of  costs  in  error,  1  H.  Black.  566 : 
5  Dow,  233:  10  East,  2  :  2  M.  $  S.  24<). 

ERTHMIOTUM.  An  ancient  word  for  a  meeting  of  the 
neighbourhood  to  compromise  differences  among  themselves; 
it  is  mentioned  in  Let*,  lien,  1.  c.  57, 

ESBRANCATUliA,  from  the  Fr.  esbrancher.^  Cutting 
off  branches  or  boughs  in  forests,  &c.    Hoved.  784. 

ESCALDARE.  To  scald:  cscaldare  par  cos,  was  one  of 
our  ancient  tenures  in  scrjeanty  ;  as  appears  by  the  inquisition 
of  the  serjeancies  and  knights'"  fees  in  the  12th  and  13th  years 
of  king  John,  within  the  counties  of  Essex  and  Hertford.  Lid. 
Rub.  Scaccar  MS.  137- 

ESCAMBIO,  derived  from  the  Span,  cambier  to  change.] 
Was  a  licence  granted  to  make  over  bills  of  exchange  to  another 
beyond  the  sea;  for  by  the  stat.  5  R.  2.  c.  2.  (which  is  now 
repealed  by  59  G.  3.  c.  49.  §  II.)  no  merchant  ought  to  ex- 
change or  return  money  beyond  sea  without  the  king's  licence, 
Reg.  Orig.  194.    See  tit.  Exchange,  Bill  of  Exchange. 

ESCAPE, 

Escapium,  from  the  Fr.  escapper,  i.  e.  effugere  to  fly  from.] 
A  violent  or  privy  evasion  out  of  some  lawful  restraint ;  as 
where  a  man  is  arrested  or  imprisoned,  and  gets  away  before  he 
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is  delivered  by  due  course  of  law.  Staundf.  P.  C.  cap.  26,  27  ! 
Terms  de  hey.    See  also  tit.  Rescue. 
Escapes  are  either  (A.)  in  civil,  or  (B.)  in  criminal,  cases. 

(A.)  As  to  Escapes  in  Civil  Cases. 
I.  1 .  Where  the  Party  shall  be  said  to  be  legally  committed, 
so  that  the  suffering  him  to  go  at  large  trill  be  adjudged 
an  Escape;  2.  What  Degree  of  Libert y,  or  going  at 
large,  shall  be  deemed  an  Escape;  3.  What  Pcnons  are 
answerable  for  an  Escape. 
II.  Of  the  Difference  between  voluntary  and  negligent  Es~ 
capes;  and  Escapes  on  Mesne  Process,  and  Execution. 

III.  1.  Of  the  Nature  of  the  Action  to  be  brought  for  an 
Escape;  and  2.  Of  the  Manner  of  laying  it. 

IV.  Of  the  Party's  Defence  sued  for  the  Escape;  and  therein 
of '  plea  d ing  J )  esh  Suit. 

I.  1.  Where  the  Party  shall  be  said  to  be  legally  committed, 
so  thai  the  suffering  him  to  go  at  large  trill  be  adjudged  an 
Escape. — It  seems  agreed  as  a  general  rule,  that  wherever  a 
sheriff  or  other  officer  hath  a  person  in  custody,  by  virtue  of 
an  authority  from  a  court  which  hath  jurisdiction  over  the 
matter,  that  the  suffering  such  a  person  to  go  at  large  is  an 
escape,  for  he  cannot  judge  of  the  validity  of  the  process  or 
other  proceedings  of  such  courts  and  therefore  cannot  take 
advantage  of  any  errors  in  them  ;  hence  the  law  allows  him, 
in  an  action  of  false  imprisonment,  to  plead  such  authority, 
which  will  excuse  him,  though  it  be  erroneous;  but  if  the 
court  has  no  jurisdiction  of  the  matter,  then  all  is  void,  and 
consequently  the  officer  not  punishable  for  suffering  a  person 
taken  upon  such  void  authority  to  escape.  Moor,  274:  Dyer,  66. 
175.  306:  Popk.  203:  1  Leon.  30:  5  Co.  64:  8  Co.  141.  b: 
Cro.  Jac.  280.  289  !  2  Buhl.  64.  237.  256.  If  a  ca.  sa.  issue 
after  a  year  and  a  day,  without  suing  out  a  scire  facias,  this 
error  will  not  excuse  the  sheriff  in  an  escape.  Cro.  Car.  288  : 
Salk.  2/3,  But  though  a  sheriff* may  not  take  advantage  of  an 
erroneous  process,  yet  he  shall  of  a  void  process,  on  which  it  is 
no  escape  to  let  a  prisoner  go* 

If  at  the  petition  of  A.  and  the  rest  of  the  creditors  of  13.  a 
commission  under  the  statutes  against  bankrupts  is  issued  out 
against  B.,  and  thereupon  the  commissioners  sit  and  offer  inter- 
rogatories to  C,  and  he  refuses  to  be  examined,  and  by  them  is 
thereupon  committed  to  prison,  and  the  gaoler  suffers  hira  to 
escape,  as  the  commissioners  had  sufficient  authority  to  commit, 
and  A,  was  prejudiced  by  the  escape,  he  may  maintain  an 
action  against  the  gaoler,  1  Rot.  Rep.  47 :  Moor,  834.  pi. 
1123.  S.  C. 

The  sheriff  cannot  be  charged  with  an  escape  before  he  had 
the  party  in  actual  custody  by  a  legal  authority ;  and  therefore 
if  an  officer,  having  a  warrant  to  arrest  a  man,  sec  him  shut 
up  in  a  house,  and  challenge  him  as  his  prisoner,  but  never 
actually  have  him  in  his  custody,  and  the  party  get  free,  the 
officer  cannot  be  charged  with  an  escape.    Bro.  Escape,  22. 

But  if  A.  is  arrested,  and  in  the  actual  custody  of  the 
sheriff,  and  afterwards  another  writ  is  delivered  to  him  at  the 
suit  of  J,  S.  upon  the  delivery  of  the  writ,  A.,  by  construc- 
tion of  law,  is  immediately  in  the  sheriff's  custody,  without  an 
actual  arrest ;  and  if  he  escapes,  the  plaintiff  mav  declare  that 
he  was  arrested  by  virtue  of  the  second  writ,  which  is  the  ope- 
ration it  has  by  lair,  and  not  according  to  the  fact.  5  Co.  89. 
But  where  the  sheriff,  not  having  actually  arrested  a  defendant, 
but  accepted  the  undertaking  of  an  attorney  to  put  in  bail,  who 
put  in  hail,  and  the  sheriff  had  returned  a  cepi  corpus,  held 
per  Lord  Mansfield  at  the  Surrey  asssiaes,  summer  1 775, in  Hodg- 
son v.  A  kerm  an,  Esq.  that  the  sheriff  was  not  liable,  upon  a  writ 
of  non  est  inventus,  on  another  process,  to  an  action,  either  for 
an  escape  or  a  false  return,  or  for  negligence  in  not  taking  the 
defendant,  no  actual  negligence  being  proved;  and  the  plaintiff 
was  nonsuited. 

The  sheriff  having  a  writ  against  G,  B.,  arrested  M,  B.,  who 
was  the  real  debtor,  and  who,  at  the  time  of  contracting  the 
3  M 
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debt,  represented  himself  as  G.  B.  It  was  held  that  the  sheriff 
having  been  informed  of  these  circumstances  while  he  had  the 
real  debtor  in  his  custody,  was  not  bound  to  detain  him,  and 
therefore  was  not  liable  to  an  action  for  an  escape.  Magnay 
v.  Bridges,  1  Barn.  §  A.  64-7*  But  where  the  sheriff  arrested 
a  defendant  within  a  liberty  where  particular  officers  had  the 
privilege  of  executing  writs,  and  there  was  no  mm  omiitas 
clause  in  the  writ,  so  that  the  sheriff  was  not  justified  as 
against  the  owner  of  the  franchise  in  making  the  arrest,  it 
was  held  that  he  was  liable  for  an  escape  for  letting  the  de- 
fendant go  while  within  the  liberty.  Piggoit  v.  Wilkes,  $  Bam. 

]f  a  person  out  upon  bail  renders  himself  in  discharge  of  his 
bail,  and  a  reddidit  se  is  entered  in  the  judge's  book,  and  a 
commUtitur  filed  in  the  office,  and  the  prisoner  afterwards 
escapes  j  yet  if  no  notice  was  given  to  the  marshal  of  such 
render,  or  any  entry  made  of  the  commitment  in  his  book,  the 
prisoner  shall  not  'be  deemed  in  custody  so  as  to  charge  the 
marshal  with  an  escape ;  but  it  seems  this  matter  cannot  be 
insisted  upon  after  trial    1  Sulk.  272,  3.    Vide  post. 

It  hath  been  held,  that  entering  a  commUtitur  upon  the  roll 
was  not  sufficient  to  charge  the  marshal  with  any  escape, 
without  proving  an  actual  imprisonment  s  but  that  proving  the 
party  to  be  actually  in  prison,  though  there  he  no  entry  made 
in  the  marshal's  book,  is  sufficient.    1  Sid.  220  :  1  Keb,  775. 

And  now,  for  the  greater  security  of  creditors,  and  the  better 
to  enable  them  to  prove  the  actual  custody  of  the  prisoner,  it 
is  enacted,  by  stat.  8  and  9  W\  3.  c.  27-  §  9-  ff  That  if  any  one, 
desiring  to  charge  any  person  with  any  action  or  execution , 
shall  desire  to  be  informed  by  the  marshal  or  warden,  or  their 
respective  deputies,  or  by  any  other  keeper  of  any  other  prison, 
whether  such  person  be  a  prisoner  in  his  custody,  or  not,  the 
said  marshal  or  warden,  or  such  other  keeper,  shall  give  a  true 
note  in  writing  thereof,  to  the  person  so  requesting  the  same, 
or  to  his  lawful  attorney,  upon  demand  at  his  office  for  that 
purpose,  or  in  default  thereof,  shall  forfeit  the  sum  of  50/,, 
and  if  such  marshal  or  warden,  or  their  respective  deputy,  &c, 
exercising  the  said  office,  or  other  keeper,  lS:c.  of  any  other 
prison,  shall  give  a  note  in  writing  that  such  person  is  an 
actual  prisoner  in  his  or  their  custody,  every  such  note  shall  be 
taken  as  a  sufficient  evidence  that  such  person  was  at  that  time 
a  prisoner  in  actual  custody." 

A  commit  tit  ur  upon  the  roll  is  good  evidence  in  escape, 
without  an  entry  in  the  marshal's  book.    Ld.  Raym.  705. 

2.  What  Degree  of  Liberty,  or  going  at  large,  shall  be 
deemed  an  Escape. — Every  person  in  prison  by  process  of  law 
is  to  be  kept  in  salva  et  arctd  custodia,  in  order  to  compel  them 
the  more  speedily  to  pay  their  debts,  and  make  satisfaction  to 
their  creditors.  Plomd.  36':  3  Co.  44;  2  Inst.  381:  1  Rol 
Ab.  80ft 

A  prisoner  in  execution  should  not  be  allowed  to  go  out  of  the 
gaol;  for  if  he  goes  out,  though  he  returns  again,  it  is  an  escape. 
3  Rep.  43,  44:  2  Inst.  360.  381.  And  yet  in  London,  by 
special  custom  there,  in  some  cases  the  prisoner  may  go  abroad 
with  his  keeper,  and  it  will  be  no  escape.  Ibid. — See  Hob. 
1202,  Where  the  justice  of  the  court,  and  plaintiff  in  the  suit, 
agree  that  the  prisoner  shall  be  at  lilierty,  and  he  go  out  and 
return  at  his  time,  it  is  no  escape  :  but  this  may  not  be  without 
the  sheriff's  consent.    Dyer,  27^* 

If  therefore  a  defendant  bring  taken  in  execution,  be  after- 
wards seen  at  large,  for  any  the  shortest  time,  even  before  the 
return  of  the  writ,  this  is  an  escape.  2  Bl  Rep*  1048:  and 
see  1  Bos.  Pull.  24.  that  a  defendant  so  taken  in  execution 
cannot  he  allowed  to  go  about  even  with  an  officer* 

Persons  in  the  King's  Bench  and  Fleet  prisons  are  to  be 
actually  detained  within  the  said  prisons;  and  if  they  escape 
action  of  debt  lies  against  the  warden,  &c.  1  R.  2.  c.  12. 
But  now  the  marshal  or  warden  grant  the  liberty  of  the  rules 
to  such  as  they  think  proper  (not  criminally  charged),  on  proper 
security.  Keepers  of  those  prisons  suffering  prisoners,  either 
upon  contempt  or  mesne  process,  or  in  execution,  to  be  out  of 
the  rules  (except  on  rule  of  court,  &c),  are  guilty  of  an  escape; 


and  persons  conniving  at  an  escape  shall  forfeit  500/.  &c.  by 
8  and  9  W,  3.  c.  27.  And  by  this  statute,  where  any  prisoner 
in  execution  escapes,  the  creditor  may  have  any  other  new 
execution  against  him. 

If  the  bailiff  of  a  liherty,  who  has  the  return  and  execution 
of  writs,  remove  a  prisoner  taken  in  execution  to  the  county- 
gaol,  situated  out  of  the  liberty,  and  there  deliver  him  into 
the  custody  of  the  sheriff,  this  is  an  escape  for  which  an  action 
of  debt  lies.    2  Term  Rep.  5. 

If  a  plaintiff  by  word  license  the  sheriff  to  deliver  the  pri- 
soner no  action  will  lie  for  this  as  an  escape.    27  H.  8.  24. 

If  there  be  an  escape  by  the  plaintiff's  consent,  when  he  did 
not  intend  it,  the  law  is  hard  that  the  debt  should  be  thereby 
discharged  ;  as  where  one  was  in  execution  in  B*  R.  and  some 
proposals  being  made  to  the  plaintiff  in  behalf  of  the  prisoner, 
seeing  there  was  some  likelihood  of  an  accommodation,  the 
plaintiff  consented  to  a  meeting  in  a  certain  place  in  London, 
and  desired  the  prisoner  might  be  there,  who  came  accordingly: 
this  was  held  to  be  an  escape  with  the  plaintiff's  consent,  and 
he  could  never  after  be  in  execution  at  his  suit  for  the  same 
matter.    2  Mod.  136. 

It  hath  been  adjudged  no  escape  to  let  a  prisoner  go  where 
the  sheriff'  hath  the  prisoner  in  custody,  if  it  be  before  the 
return  of  the  writ :  it  is  sufficient  if  the  officer  have  the  party 
at  the  return  of  the  writ,  &c.  Moor,  299 :  1  Salk.  401 :  2  NeU. 
739,  740.  See  post,  II.  Yet  it  hath  been  held,  that  where  a 
habeas  corpus  is  granted  to  bring  a  person  into  court,  if  the 
sheriff'  on  the  way  let  him  go  at  large  in  the  county,  or  carry 
him  round  about  a  great  way,  &c.  it  will  be  an  escape.  1  Mod* 
11 6.  And  an  escape  in  one  place  is  an  escape  in  all  places; 
for  a  prisoner  being  once  escaped,  and  at  large,  it  shall  be 
intended  he  is  confined  to  no  place.  ]  LiL  Abr.  537,  Com- 
mitting the  marshal  of  the  Marshalsea  to  prison,  was  held  an 
escape  in  law  of  all  the  prisoners  there.    See  Style,  375* 

A  sheriff'  who  carries  a  prisoner  taken  in  execution  to  a 
lock-up  house  within  his  own  bailiwick,  and  keeps  him  there 
14  days  before  the  return  of  the  writ,  is  not  thereby  guilty  of 
an  escape,    4  W.  P.  Taunt,  608. 

If  a  woman,  warden  of  the  Fleet  prison,  marries  her  pri- 
soner, or  if  a  sheriff,  &c.  marries  a  woman  in  execution  with 
him,  in  either  case  it  will  be  deemed  an  escape  in  law. 
Plowd.  17. 

If  a  man  hath  judgment  against  two  persons,  and  both  arc 
taken  in  execution,  if  the  sheriff'  suffer  one  of  them  to  escape, 
he  shall  be  answerable  for  the  whole  debt,  though  he  hath  one 
of  them  still  in  custody.  1  Rol.  Ab.  810.  But  in  an  action 
on  the  case,  tried  before  Lord  Mansfield,  in  Surrey,  for  an  escape 
of  one  of  two  defendants,  under  very  favourable  circumstances 
for  the  officer,  his  lordship  left  it  to  the  jury  whether  they 
would  find  the  whole  of  plaintiffs  debt  in  damages,  or  only 
half,  and  the  jury  found  only  half. 

By  stat.  8  and  9  W.  3.  c.  27.  §  8.  it  is  enacted,  ff  That  li 
the  marshal  or  warden  for  the  time  being,  or  their  respective 
deputy  or  deputies,  or  other  keeper  or  keepers  of  any  other 
prison  or  prisons,  shall,  after  one  day's  notice  in  writing  given 
for  that  purpose,  refuse  to  show  any  prisoner  committed  m 
execution  to  the  creditor  at  whose  suit  such  prisoner  was ;  com- 
mitted or  charged,  or  to  his  attorney,  every  such  refusal  shall 
be  adjudged  to  he  an  escape  in  law."  .  . . 

3.  What  Persons  are  answerable  for  an  Escape.-- -In  «n 
actions  the  sheriff  is  to  answer  for  the  escape  of  his  bailut:  as 
the  bailiff  is  for  that  of  his  servant;  and  action  on  the  case  lie* 
against  the  sheriff  for  an  escape  upon  mesne  process,  becau m 
the  plaintiff  is  prejudiced  in  his  suit  by  it.  Cro.  Eltz.  623.  W- 
1  Danv.  Abr.  183.— See  also  Cro.  Jac.  419:  ^er, 
Bull,  Ni.  Pri.  59,  60.  Where  a  person  is  in  custody  on  mesn 
,  .  ,  .i       i     jv1     •__  rt*  the  suit  or 


in  custody;  if  the  officer  afterwards  permits  the jj***^ 
escape,  though  he  refuse  to  execute  the  warrant,  the  s&en 
chargeable  in  action  on  the  case*    5  Rep.  8$. 
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Where  one  lias  the  custody  of  a  gaol  of  freehold  or  inhe- 
ritance, and  commits  it  to  another  person,  who  is  insufficient, 
the  superior  is  answerable  for  all  escapes  suffered  by  his 
inferior ;  but  if  the  inferior  be  sufficient,  the  action  should  be 
brought  against  him,  and  not  against  the  superior-  See  g  Co. 
98:  2  Jon.  60:  2  Lev.  158:  1  Vent.  314:  2  Mod.  11$ : 
4>  Rep.  98. 

Also  by  stat.  8  and  9  W.  3.  c.  27 .  §  1  L  it  is  enacted,  "  That 
the  offices  of  marshal  of  the  King's  Bench  prison  and  warden 
of  the  Fleet  nhall  be  executed  by  the  several  persons  to  whom 
the  inheritance  of  the  prisons,  prison-houses,  &c  of  the  said 
prisons,  or  either  of  them,  shall  then  belong  respectively  in  his 
or  their  respective  proper  person,  &c,  or  by  their  sufficient 
deputies ;  for  which  deputies,  and  for  all  forfeitures,  escapes, 
and  other  misdemeanors  in  their  offices  by  such  deputies  per- 
mitted, &c,  the  said  person  in  whom  the  aforesaid  inheri- 
tances respectively  are,  shall  be  answerable ;  and  the  profits 
and  inheritances  of  the  said  offices  shall  be  sequestered,  &c.  to 
make  satisfaction  for  such  forfeitures,  escapes,  &c.  respectively, 
as  if  permitted,  &c.  by  the  persons  themselves,  in  whom  the 
respective  inheritance  of  the  said  prisons  shall  then  be." 

A  prisoner  escapes  out  of  the  King's  Bench,  or  Marshalsea, 
or  the  Fleet ;  the  keeper  of  the  prison  out  of  which  he  escaped 
is  to  be  charged  with  it :  but  if  the  escape  be  from  either  of  the 
Compters,  the  action  must  be  brought  against  the  sheriffs  of 
London.    Dyer,  2?  8  :  3  Rep.  52. 

By  1  Anne ,  st.  2.  c.  6.  whereby  persons  prisoners  in  the 
Queen's  Bench  or  the  Fleet,  either  in  execution  or  upon  mesne 
process,  or  upon  any  contempt,  in  not  performing  orders  or 
decrees  made  in  the  courts  at  Westminster,  escape,  may  be 
retaken  by  warrant  as  therein  mentioned,  and  committed  to 
the  gaol  of  the  county  where  they  are  taken ;  it  is  enacted 
(§  2;)  that  if  such  persons  so  retaken  shall  at  any  time  escape 
out  of  the  gaol  to  which  they  are  so  committed,  the  sheriff  in 
whose  custody  they  were  shall  be  liable  for  such  escape,  as  in 
the  case  of  any  other  escape. 

By  §  8.  the  bail  of  prisoners  may  have  writs  to  such  sheriff 
commanding  him  to  detain  the  prisoners  so  retaken  in  dis- 
charge of  his  bail ;  and  if  such  sheriff  or  his  deputies  suffer 
such  prisoners  to  escape,  they  shall  be  liable  to  the  same  actions 
as  the  marshal  and  warden  of  the  Bench  and  Fleet  prisons  are 
liable  to  for  permitting  escapes  of  persons  rendered  in  discharge 
of  their  bail. 

By  stat.  5  Anne,  c.  9-  §  4?.  if  any  person  in  custody,  for  not  per- 
forming any  decree  in  Chancery,  §c.  escape,  the  party  for  whom 
the  money  is  decreed  may  have  the  same  remedy  against  the 
sheriff,  as  if  the  prisoner  had  been  in  custody  on  execution. 
But  an  attachment  for  non-payment  of  money  is  in  the  nature 
of  a  mesne  process ;  and  if  a  party  in  custody  under  it  escape, 
and  then  return  into  custody  before  the  return  of  the  writ,  it 
is  not  an  escape.    Lewis  v.  Marian dt  2  Barn,     A.  56. 

Action  of  escape  against  the  warden  of  the  Fleet  for  an 
escape  upon  mesne  process  ;  the  prisoner  returns  to  the  Fleet 
the  same  day,  and  the  plaintiff  afterwards  proceeds  to  final 
judgment  against  him,  yet  the  action  lies  against  the  warden. 
1  nils*  293.  In  an  escape  upon  mesne  process  out  of  the 
borough  court,  brought  in  B.  li.  against  the  bailiff  thereof,  the 
defendant  shall  not  take  advantage  in  B.  R.  of  any  error  in  the 
process  below.    1  IVih.  255. 

Action  of  escape  will  not  lie  against  the  executor  or  admi- 
nistrator of  a  sheriff,  <Na .  for  an  escape,  because  it  was  personal, 
and  moritur  cum  persona :  but  it  may  lie  otherwise  if  there  be 
a  judgment  recovered  against  the  sheriff  before  lie  died.  Dyer, 
322.    See  jx>st}  III.  2. 

If  there  are  two  sheriffs  of  the  same  place,  and  an  action  of 
eescape  is  brought  against  them  both,  if  one  of  them  dies,  yet 
the  writ  shall  not  abate  ;  for  it  being  in  nature  of  a  trespass, 
and  merely  personal,  the  party  can  only  have  remedy  against 
the  survivor.  Cro.  Eliz.  625,  But  the  death  should  be  sug- 
gested on  the  roll.    S  and  <J  IV.  3.  c.  11.  §  7. 

An  old  sheriff  omits  turning  over  a  prisoner  in  execution  to 


the  new  sheriff,  it  is  said  to  be  an  escape;  so  where  there  are 
two  executions  against  a  man,  and  in  the  indenture  of  turning 
over  mention  is  made  but  of  one,  &c.    3  Rep.  71. 

But  a  new  sheriff  is  not  answerable  for  the  escape  of  a 
debtor,  taken  in  execution,  and  removed  to  London  by  habeas 
corpus  in  the  time  of  his  predecessor,  and  not  delivered  over  to 
him  by  indenture.    1  AT.  #  M.  34, 

A  sheriff  who  takes  a  bail  bond,  and  on  enquiry  denies  that 
he  has  taken  one,  cannot  be  therefore  sued  for  an  escape 
5  JV.  P.  Taunt.  325. 

II.  Of  the  Difference  between  voluntary  and  negligent  Es- 
capes ;  and  Escapes  on  Mesne  Process,  and  Execution. — There 
are  two  kinds  of  escapes;  voluntary  and  negligent:  Voluntary 
is  when  one  arrests  another  for  felony,  or  other  crime,  and  lets 
him  go  by  consent ;  in  which  case  the  party  that  permits  the 
escape  is  esteemed  guilty  of  the  crime  committed,  and  must 
answer  for  it.  Negligent  escape,  is  when  one  is  arrested,  and 
afterwards  escapes  against  the  will  of  him  that  arrested  him, 
or  had  him  in  custody;  and  is  not  pursued  by  fresh  suit,  and 
taken  again  before  the  party  pursuing  hath  lost  sight  of  him. 
Cramp,  Jus.  36,  And  for  these  negligent  escapes,  the  gaoler, 
ccc.  is  to  be  fined.  One  negligent  escape  will  not  amount  to  a 
forfeiture  of  a  gaoler's  office,  as  one  voluntary  one  will ;  but 
many  negligent  escapes  will  do  it :  and  the  fine  for  suffering  a 
negligent  escape  of  a  person  attainted,  was  by  the  common  law 
of  course  1 00/.  and  in  other  cases  at  the  discretion  of  the  court. 
3  Lev*  288:  2  Lev.  81.  See  post,  as  to  Escapes  in  Criminal 
Cases. 

If  any  prisoner  escapes  who  was  in  execution,  his  creditors 
may  retake  him  by  cap.  ad  satisfac,  or  bring  action  of  debt  on 
the  judgment,  or  a  scire  facias  against  him,  &c.  1  FenL 
269 :  3  SalL  1  GO,  If  a  man  escapes  with  the  consent  of  the 
gaoler,  in  a  civil  case,  he  cannot  retake  him.  3  Rep.  32.  52  : 
1  Sid.  330.  But  the  plaintiff  may  retake  him  at  any  time. 
Stat.  8  and  9  W.  3.  c.2~. 

If  the  plaintiff  permit  the  prisoner  to  escape,  he  cannot 
afterwards  retake  him ;  and  if  the  body  and  goods,  Sec.  of  a 
conusor  are  taken  in  execution  upon  a  statute- merchant,  if  the 
conusee  agree  that  he  shall  go  at  large,  it  is  a  discharge  of  the 
whole  execution,  and  the  conusor  shall  have  his  lands  again : 
it  is  otherwise  if  the  sheriff  had  permitted  him  to  escape,  the 
execution  on  the  lands  would  not  be  discharged.  2  Nels. 
Abr.  131. 

A  difference  is  to  be  observed  between  pennissive  and  neg- 
ligent escapes,  with  respect  to  the  sheriff;  for  if  a  sheriff  suffer 
a  prisoner  voluntarily  to  go  at  large,  the  sheriff  cannot  retake 
him  even  upon  fresh  suit ;  and  if  he  does,  the  prisoner  may 
have  an  action  of  trespass  against  him.    Carter,  212. 

And  if  after  a  voluntary  escape  the  sheriff  is  obliged  to  pay 
the  plaintiff  the  amount  of  his  debt,  neither  the  sheriff  nor  his 
officer  can  maintain  any  action  against  the  defendant  for  the 
money  thus  paid.    8  East,  1 71- 

An  escape  from  the  rules  of  the  King's  Bench  prison,  without 
the  marshal's  knowledge,  is  not  a  voluntary  escape.  2  Term 
Rep.  126. 

If  the  marshal  of  the  King's  Bench,  or  warden  of  the  Fleet, 
or  any  other  who  hath  the  keeping  of  prisons  in  fee,  suffer  a 
voluntary  escape,  it  is  a  forfeiture  of  the  office.  3  Mod.  146": 
Cartcr,  212.  And  there  is  likewise  a  further  penalty  of  500/. 
added  by  8  and  9  IV.  3.  c.  27-  above-mentioned. 

B.  being  in  custody  at  the  suit  of  A.,  in  a  joint  action  against 
B.  and  C,  B.  justifies  bail  in  an  action  entitled  by  mistake 
A,  v.  B.,  and  a  rule  so  entitled  is  served  on  the  marshal  of 
K.  B.,  who  thereupon  discharges  B.  out  of  custody  ;  he  not 
being  charged  in  custody  in  any  more  than  one  action  at  the 
suit  of  A.  ;  the  Court  of  K.  B.  held  that  the  marshal  was  liable 
in  an  action  for  an  escape.    5  East's  Rep.  292. 

There  is  this  difference  between  an  escape  on  mesne  process 
and  execution  ;  if  the  sheriff  arrest  a  person  on  mesne  process, 
and  he  is  rescued  bv  J,  S.,  he  may  return  the  rescue,  and  such 
S  M  2 
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return  is  good,  and  no  action  of  escape  lies  against  him  after 
such  return;  but  the  court  will  issue  process  against  such 
rescuer,  or  fine  him;  for  in  this  case,  though  the  sheriff  may, 
vet  he  is  not  obliged  to  raise  the  posse  comitatus.  1  RoL  Ah. 
807:  1  Jon.  20?:  1  RoL  Rep.  388:  3  Lev.  4o\  But  after 
judgment  on  a  capias  ad  satisfaciendum,  the  sheriff  cannot 
return  a  rescue,  for  in  such  case  the  sheriff  is  obliged  to  raise 
the  pQ$s£  comitates,  if  needful,  and  therefore,  if  he  return  a 
rescue,  an  action  of  escape  lies,  or  a  new  capias;  for  the  return 
of  an  ineffectual  execution  is  as  none.  1  RoL  Ab,  837 :  Cro. 
Car,  240.  255:  8  Co,  42.— See  Ni.  Prl  59,  60:  6  Rep.  51: 
Cro,  Elk.  868  i  and  this  Dictionary,  tit.  Rescue. 

If  a  sheriff  having  arrested  a  defendant  on  mesne  process, 
keep  hint  in  his  custody  after  the  return  of  the  writ,  and  then 
carry  him  to  prison,  he  is  not  liable  to  an  action  on  the  case  as 
for  an  escape,  if  the  jury  find  that  the  plaintiff  has  not  been 
delayed  or  prejudiced  in  his  suit.    5  Terfn  Rep,  K.  B.  37* 

III.  1.  Of  the  Nature  of  the  Action  to  be  brought  for  an 
Escape. — At  common  law  the  plaintiff  bad  no  remedy  against 
the  sheriff  for  an  escape,  whether  upon  mesne  process  or  in  exe- 
cution, but  by  special  action  upon  the  case.    2  InsL  382 : 

1  Show,  176:  2  Saund.  34:  Hard.  30. 

But  now  by  an  equitable  construction  of  Westm.  2.  13  Ed.  1. 
c.  II.  action  of  debt  is  given  against  the  sheriff;  and  see 

2  //.  Black.  108;  and  by  staL  1.  Ric.  2.  c.  12.  against  the 
warden  of  the  Fleet  (which  extends  to  all  gaolers  and  keepers 
of  prisons,  though  infants  or  feme  coverts,  2  Inst.  3S2 1)  for 
escapes  in  execution. 

The  plaintiff,  at  his  election,  may  maintain  either  an  action 
upon  the  case,  or  debt,  for  an  escape  in  execution.  Cro.  Jac. 
$61.  533.  619:  Cro.  Eliz.  877:  Sget,  278.  b.   See  1  Jon.  144: 

1  Sid,  364.  S.  C. 

I  f  a  prisoner  in  custody  upon  a  capias  ntlagatum  is  suffered 
to  escape,  the  plaintiff  may  either  maintain  an  action  qui  tain 
against  the  sheriff,  or  bring  an  action  of  debt  against  him,  in 
his  own  right.    Cro.  Jac.  36 1.  533.  619  :  Cro.  Eliz.  877- 

An  action  of  escape  is  not  a  local  action,  and  therefore  if 
one  escape  out  of  the  Marshalsca,  which  is  in  Surrey,  the 
action  may  he  laid  in  Middlesex.  Dyer,  278.6.  See  1  Jon. 
144:  1  Sid.  364.  S.  C. 

I I  is  usual  now,  on  an  escape  on  mesne  process,  to  declare 
against  the  sheriff,  &c.  in  case :  on  execution,  in  debt. 

The  distinction  seems  now  to  he  thus  settled. — If  a  sheriff 
or  gaoler  suffers  a  prisoner,  who  is  taken  upon  mesne  process, 
to  escape,  he  is  liable  to  an  action  on  the  case.  Cro.  Eliz. 
625  :  Comb.  69— But  if,  after  judgment,  a  gaoler  or  sheriff 
permits  a  debtor  to  escape,  who  is  charged  in  execution  for  a 
certain  sum,  the  debt  immediately  becomes  his  own,  and  he 
is  compellable  by  action  of  debt,  being  for  a  sum  liquidated 
and  ascertained,  to  satisfy  the  creditor  his  whole  demand. 

2  Inst.  382. 

In  debt  against  the  sheriff  or  gaoler  for  an  escape,  the  jury 
cannot  give  a  less  sum  than  a  creditor  would  have  recovered 
against  the  prisoner,  viz.  the  sum  indorsed  on  the  writ,  and  the 
legal  fees  of  execution,  2  Term  Rep.  126.  But  see  2  AnsL 
522.  where  it  was  decided  that  he  is  answerable  for  the  debt 
which  shall  be  proved,  not  merely  for  that  sworn  to. 

In  the  case  of  an  escape  on  mesne  process,  the  sheriff  is  not 
necessarily  liable  for  the  whole  debt,  but  only  for  the  damage 
really  sustained.  Thus,  if  the  plaintiff  can  recover  against 
another  party,  this  is  a  ground  of  deduction  from  the  damage. 
1  M.  $  Rob.  227- 

The  nominal  plaintiff  in  ejectment,  in  whose  name  the 
mesne  profits  have  been  recovered,  may  sue  for  an  escape  of 
the  defendant  in  execution  thereon.  2  Maul.  §  Selw.  Rep. 
473. 

An  administratrix  may  maintain  an  action  in  her  own  name 
against  the  marshal  for  the  escape  of  a  prisoner  in  execution 
on  a  judgment  obtained  by  her  as  administratrix.  2  Term 
Rep.  126. 


An  action  of  debt  will  lie  against  the  gaoler  for  the  escape 
of  a  prisoner  in  execution,  though  the  escape  was  without  his 
knowledge ;  in  such  case  he  can  avail  himself  of  nothing  but 
the  act  of  God,  or  the  king's  enemies  as  an  excuse,  2  II 
Blacht.  103. 

2,  Of  the  Manner  of  laying  it, — In  this  action  it  is  not  neces- 
sary to  set  forth  all  the  formalities  required  hy  lasv  iu  other 
cases.    Cm.  Eliz.  877.    See  2  Show,  424. 

Therefore,  if  upon  a  judgment  obtained  hy  the  testator,  the 
executor  brings  a  scire  facias,  and  has  judgment,  whereupon  a 
capias  ad  satisfac.  issues,  and  B.  is  arrested,  and  suffered  to 
escape,  the  plaintiff  in  an  action  against  the  sheriff  for  this 
escape,  may  declare  briefly  upon  the  judgment  in  the  scire, 
facias,  without  showing  the  gradual  proceedings  at  length,  as 
is  usually  done  in  an  action  of  debt  upon  a  judgment.  Carth. 
14-8,  1 4-9 :  3  Mod.  324.  S.  C. :  Cro.  Eliz.  877. 

So  if  a  defendant  is  arrested  on  a  special  capias,  founded  on 
an  original  returnable  in  B.  R.  in  action  for  his  escape,  it  is  not 
necessary  to  set  forth  the  original. 

If  the  plaintiff  declares  that  he  sued  out  a  writ  of  execution 
against  J.  S.  without  setting  forth  any  judgment,  and  that 
the  defendant  suffered  him  to  escape ;  this  is  an  incurable 
fault ;  for  by  this  means  he  lost  the  benefit  of  pleading  nut  tki 
record,  which  he  might  do  if  the  plaintiff  had  set  forth  the 
judgment.  1  Saund.  37>  3$:  1  Lev*  lf)l:  and  1  Sid.  30G\ 
S.  C,    See  tit.  Debt. 

If  A.  recovers  against  B,  as  executor,  and  has  him  in  exe- 
cution and  the  sheriff  suffers  him  to  escape,  the  action  must  be 
brought  as  executor  in  the  dctinct  only,  and  not  in  the  debet 
and  dctinct,    1  Lnttv.  893:  Comb,  114.  S.  C. 

If  the  plaintiff  declares  that  the  prisoner  was  committed, 
and  escaped,  but  does  not  say,  prout  patet  per  recordian;  yet, 
upon  a  general  demurrer,  this  shall  be  good  ;  for  the  gist  of  the 
action  was  the  escape,  and  the  commitment  only  inducement 
2  Sate.  5()5 :  5  Mod.  8.  S.  C.    Sec  3  Dev.  3p,3. 

If  in  escape  the  plaintiff  declares,  that  he  had  J.  S.  aodhii 
wife  in  execution,  and  that  the  defendant  suffered  them  to 
escape,  and  the  jury  find  specially,  that  the  husband  only  \  r 
taken  iu  execution  "(it  being  for  a  debt  due  from  the  wife  before 
coverture),  and  that  he  escaped:  this  is  sufficient,  and  the 
plaintiff  shall  have  judgment ;  for  the  substance  of  the  issue  U 
found,  though  not  pursuant  to  the  declaration.    I  Sid.  5. 

So  in  an  action  on  the  case  for  the  escape  of  Av  where  the 
jury  found  that  A,  was  taken  by  J.  S,  the  former  sheriff,  and 
not  by  the  defendant,  the  present  sheriff;  hut  finding  that  he 
was  legally  in  his  custody,  and  that  he  suffered  lum  to  escape, 
the  plaintiff  had  judgment.    Cro.  Jac*  380. 

Under  a  count  for  a  voluntary  escape,  the  plaintiff  may  give 
evidence  of  a  negligent  escape and  the  defendant  may  plead  a 
re- taking  on  a  fresh  pursuit  to  such  count  without  traversing 
the  voluntary  escape.    Id.  Ibid, 

In  debt  for  an  escape  against  the  sheriff,  the  indorsement  ot 
nan  est  inventus  on  the  ca,  sa.  is  sufficient  evidence  of  its  having 
been  delivered  to  him.  But  a  legal  arrest  must  be  proved  in 
such  action.  Cow  p.  63. 

By  the  stat.  8  and  9  W.  3.  c.  27-  §  12.  it  is  enacted,  "  lhai 
it  shall  be  lawful  for  any  person  having  cause  of  action  again* 
the  warden  of  the  Fleet  prison,  upon  bill  filed  in  the  courts  ot 
Common  Pleas  or  Exchequer  against  the  warden,  and  a  rule 
being  given  to  plead  thereto,  to  he  out  eight  days  at  most  a  ter 
filing  such  bill,  to  sign  judgment  against  the  warden,  unless 
he  plead  to  the  hill  within  three  davs  after  such  rule  is  out. 

A  bill  could  not  formerly  be  filed  against  the  warden  lor  an 
escape  in  vacation  time.  6  Taunt.  34?.  But  this  is  now 
remedied  by  the  59  G.  3.  c.  (i4. 

By  the  3  and  4  W.  4.  c.  42.  §  3.  the  time  for  bringing  an  acuon 
for  an  escape  is  limited  to  three  years  after  the  then  session  « 
Parliament,  or  to  six  years  after  the  cause  of  such  action. 

IV.  Of  the  Party's  Defence  sued  for  the  Escapi s/4jj 
therein  of  pleading  fresh  Suit.— It  the  prison  takes  tire,  rj 
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means  whereof  the  prisoners  escape,  this  shall  excuse  the 
sheriff,  and  he  may  well  plead  it.    1  Rot.  Ab.  808, 

So  if  the  prison  is  broke  by  the  kiftg's  enemies;  this  shall 
excuse  the  sheriff,  for  He  can  have  no  remedy  over  against 
them,    4  Co.  14:  1  RoL  Ab.  808. 

But  if  the  prison  was  broke  by  rebels  and  traitor.?,  the  king  s 
subjects,  this  shall  not  excuse  him,  for  he  may  have  his  remedy 
over  against  these.  Ibid, 

But  if  a  mob  riotously  and  by  force  demolish  a  gaol,  by 
which  the  debtors  escape,  the  sheriff  or  gaoler  is  answerable 
to  the  creditors.    4  T.  R.  789. 

In  an  action  of  debt  against  a  gaoler  for  the  escape  of  a 
prisoner  in  execution  (which  action  will  lie  though  the 
escape  were  without  the  knowledge  or  fault  of  the  goaler), 
in  such  case  the  gaoler  can  avail  himself  of  nothing  but 
the  act  of  God  or  the  king's  enemies  as  an  excuse.  2  H. 
Blarkst.  1 6*8. 

When  a  prisoner  tortiously  escapes  from  the  custody  of  the 
gaoler,  he  may  be  retaken  ;  and  the  sheriff",  &c,  may  pursue  a 
person  escaping  into  that  or  any  other  county ;  and  if  he  re- 
takes the  prisoner  on  fresh  pursuit  before  action  brought,  it 
shall  excuse  the  sheriff,  for  there  the  prisoner  shall  be  said  to 
be  in  execution  still.  3  Rep.  44:  Cro.  Jac.  (x>7  :  1  Jon.  144: 
1  Rot.  Ab.  808.  And  where  the  sheriff  is  to  answer  the  debt 
and  damages  for  snch  escape,  he  shall  have  his  counter  remedy 
against  the  party  escaping;  and  may  take  him  at  any  time  and 
place,  and  imprison  him  till  he  hath  satisfied  the  sheriff  as 
much  as  he  hath  paid  to  the  plaintiff;  or  lie  may  bring  an 
action  upon  the  case  against  the  prisoner,  and  so  relieve  him- 
self.   5  Hep.  52 :  Cro.  Elk,  3Q3. 

It  was  formerly  held  that  the  sheriff,  &c.  might  give  fresh 
pursuit  in  evidence,  and  need  not  have  pleaded  it.  See 

1  Mod.  116:  1  Sid.  13. 

But  now,  by  stat.8  atul9  W.3.C.27.  §  6.  it  is  enacted,  "  That 
no  retaking  on  fresh  pursuit  shall  be  given  in  evidence,  unless 
the  same  be  specially  pleaded  ;  nor  shall  any  special  plea  be 
allowed,  unless  oath  be  first  made  in  writing  by  the  defendant, 
and  filed  in  the  proper  office  of  the  respective  courts,  that  the 
prisoner,  for  whose  escape  such  action  is  brought,  did,  without 
his  consent,  privity,  or  knowledge,  make  such  escape  ■  and  if 
such  affidavit  shall  at  any  time  afterwards  appear  to  be  false, 
and  the  defendant  shall  be  convic  ted  thereof  by  due  course  of 
law,  he  shall  forfeit  the  sum  of  500/.    See  tit,  & hcri/}'. 

A  voluntary  return  of  a  prisoner,  after  an  escape,  before 
action  brought,  is  equivalent  to  a  retaking  on  a  fresh  pursuit  : 
but  it  must  be  pleaded.    2  Term  Rep.  126. 

Flea  that  //  the  prisoner  escaped  several  limes  (without 
specifying  them)  he  returned  as  often,  is  bad.    1  B.  cy  P.  413, 

A  bailiff  'who  has  arrested  a  prisoner  on  mesne  process,  may 
retake  him  before  the  return  of  the  writ,  though  he  volun- 
tarily permitted  him  to  escape  hmnediatclv  after  the  arrest. 

2  Term  Rep.  K.  B.  W>.    But  see  contra  5  T.  R.  2',. 

In  an  action  against  the  sheriff  for  the  escape  of  a  prisoner 
on  mesne  process  the  plaintiff  was  nonsuited,  because  he 
could  not  prove  any  debt  against  the  prisoner.  4  Tenn  Rep. 
A,  R.  6\ U 

Bail  put  in  after  the  term  in  which  the  writ  is  returnable, 
is  not  an  answer  to  an  action  against  the  sheriff  for  an  escape 
brought  before  bail  was  put  in.  Musts  v.  Nurris,  Tenn  Rep. 
K.  B.  Mic.  56  G.  3.  397. 

A  bankrupt  having  escaped  out  of  the  custody  of  the 
marshal,  and  being  at  large,  surrender  to  a  commission  sub- 
sequently, if  sued,  and  receives  the  protection  conferred  by 
5  G.  2.  e.  30.  §  5.  he  may,  notwithstanding,  be  taken  and 
detained  in  custody  by  the  marshal.     1  B.  §  A.  30$. 

So  where  a  party  was  committed  to  the  custody  of  the 
marshal,  being  convicted  of  a  conspiracy,  and  fined  and  impri- 
soned, and  after  the  expiration  of  the  imprisonment,  but  before 
payment  of  the  fine,  he  escaped,  held  that  the  marshal  might 
lawfully  retake  him  whenever  he  could,  and  detain  him  till 
payment  of  the  fine.    So  if  the  escape  was  even  voluntary  ; 


for  the  public  are  interested  in  the  completion  of  the  sentence. 
I  Gow,  N.  P.  99. 

In  the  ease  of  an  escape,  the  marshal,  if  served  with  the 
,  common  side-bar  rule  to  bring  the  defendant  into  court,  or 
give  an  acknowledgment  in  writing,  &c,  must  give  notice  of 
the  escape  to  the  plaintiff's  attorney  within  the  time  limited  bv 
the  rule.    ]  2>.  §  C.  550. 

(B.)   Escapes  in  Criminal  Cases. 
Escapes  in  criminal  cases  are  of  three  kinds : — hy  the 
party  himself ;  by  an  officer  or  other  person  having  the  cus- 
tody of  the  offender;  and  by  a  stranger:  for  which  last  kind 
see  tit.  Rescue. 

I,  1.  Of  an  Escape  by  the  Parti/  himself;  2.  Of an  Escape 
suffered  by  an  Ojjicer,  c\c. ;  3.  Where  it  shaft  be 
adjudged  Voluntary,  a  ml  where  Negligent. 
II,  Of  the  re-taking  of  the  Prisoner. 

III.  1.  How  the  Officer  suffering  an  Escape  is  to  be  in- 

dicted ;  and  2.  How  the  Escape  is  to  be  tried  and 
adjudged. 

IV,  Of  the  Punishment  qj]  1.  Jrufun(ary,  and  2.  Negligent 

Escapes. 

1 .  1 .  Of  a n  Esca pe  hy  fh  e  pa  riy  h  imscl f. — All  pe rson  s  bei  n  g 
'  bound  to  submit  themselves  to  the  judgment  of  the  law, 

whoever  (after  being  lawfully  arrested)  refuses  to  undergo  that 
imprisonment  which  the  law  thinks  fit  to  impose  on  him,  and 
frees  himself  from  it  before  such  time  as  he  is  delivered  by  due 
course  of  law,  though  he  does  not  use  any  force  or  violence,  is 
guilty  of  a  high  contempt,  punishable  with  fine  and  imprison- 
ment.   2  Hawk.  c.  17-  §  5:  4  Comm.  129, 

2.  Of  an  Escape  suffered  by  an  Officer,  fyc — An  officer  is  not 
chargeable  with  the  escape  of  an  offender  unless  there  has  been 
an  actual  arrest.  Therefore  if  the  officer  only  see  a  man  shut 
up  in  a  house,  and  challenge  him  as  his  prisoner,  but  never 
actually  have  him  in  his  custody,  and  the  party  get  free,  the 
officer  cannot  be  charged  with  an  escape.    2  Hawk.  c.  19.  §  J, 

A  gaoler  refusing  to  receive  a  person  arrested  by  the 
constable  for  felony,  whereby  he  is  let  go,  is  guilty  of  an 
escape;  but  there  must  be  an  actual  arrest;  which  arrest 
must  be  justifiable  to  make  an  escape ;  for  if  it  be  for  a  sup- 
posed crime,  where  no  crime  was  committed,  and  the  party  is 
neither  indicted  nor  appealed,  &e.  it  is  no  escape  to  suffer  a 
person  to  go  at  large.    Fifz.  Coron.  22 -i  :  Bro.  Esca.  27,  28. 

If  a  private  person  arrest  another  for  suspicion  of  felony* 
lie  is  to  deliver  him  to  a  public  officer,  who  ought  to  have  the 
custody  of  him  ;  for  if  he  let  him  go  it  will  be  an  escape. 
2.  Han  k,  P.  C.  c  1<).  And  if  no  officer  will  receive  him,  lie 
is  to  deliver  him  to  the  township  where  arrested,  or  get  him 
bailed. 

A.,  a  mere  private  man,  knows  B,  to  have  committed  felonv, 
and  thereupon  arrests  him  ;  he  is  lawfully  in  custody  of  A. 
until  he  he  discharged,  by  delivering  him  to  a  constable  or  com- 
mon gaol;  and  therefore  if  he  voluntarily  suffers  such  person 
to  escape,  though  he  were  no  officer,  nor  B.  indicted,  it  is  felony 
in  A.  But  it  is  otherwise  if  he  never  takes  him,  nor  attempts 
it,  and  lets  him  go.    1  Hale's  Hist.  P.  C.  5Q4>. 

A  private  person  is  equally  punishable  with  an  officer  for 
permitting  an  escape ;  but  with  this  distinction,  if  a  felon 
escape  by  force  from  a  private  person,  the  latter  is  excused, 
because  he  cannot  raise  power  to  assist  him ;  but  an  officer  is 
not  wholly  excused,  because  he  may  take  sufficient  strength  to 
his  assistance,    1  Hale,  601. 

3.  IVhere  it  shall  be  adjudged  Voluntary  ;  and  where  Negli- 
gent.— There  can  be  no  doubt  but  that  wherever  an  officer,  who 
hath  the  custody  of  a  prisoner  charged  with  and  guilty  of  a 
capital  offence,  doth  knowingly  give  him  his  liberty,  with  an 
intent  to  save  him  either  from  his  trial  or  execution,  he  is 
guilty  of  a  voluntary  escape ;  and  thereby  involved  in  the 
guilt  of  the  same  crime  of  which  the  prisoner  was  guilty  and 
stood  charged  with.    And  it  seems  to  be  the  opinion  of  Sir 
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Matthew  IIulc,  that  in  some  cases  an  officer  may  he  adjudged 
guilty  of  such  escape,  who  hath  not  such  intent,  but  only 
means  to  give  his  prisoner  that  liberty  which,  by  the  law,  he 
hath  no  colour  of  right  to  give  hirn. 

A  negligent  escape  is  where  the  putty  imprisoned  escapes 
against  the  will  of  the  officer,  and  is  not  freshly  pursued  and 
taken  before  he  is  lost  sight  of* 

If  the  gaoler  so  closely  pursue  the  prisoner,  who  flies  from 
him,  that  he  retake  him  without  losing  sight  of  him,  the  law 
looks  on  the  prisoner  so  far  in  his  power  all  the  time,  as  not  to 
adjudge  such  a  flight  to  amount  at  all  to  an  escape ;  but  if 
the  gaoler  once  lose  sight  of  the  prisoner,  and  afterwards  re* 
take  him,  he  seems,  in  strictness,  to  he  guilty  of  an  escape ; 
and  a  fortiori  therefore,  if  he  kill  him  in  the  pursuit,  he  is  in 
like  manner  guilty,  though  he  never  lost  sight  of  him,  and 
could  not  otherwise  take  him,  not  only  because  the  king 
loses  the  benefit  he  might  have  had  from  the  attainder  of  the 
prisoner,  by  the  forfeiture  of  his  goods,  &c.  but  also  because 
the  public  justice  is  not  so  well  satisfied  by  the  killing  him  in 
such  an  extra-judicial  manner.    L2  Hawk.  P.  C.  t\  \{). 

And  if  a  person  in  custody  hang  or  drown  himself,  this  is 
considered  a  negligent  escape  in  the  gaoler  or  officer,  for  not 
using  more  precaution  to  prevent  a  prisoner  thus  making  away 
with  himself.  Dalt.  c.  159-  So  also,  if  a  prisoner  break  a 
gaol,  this  seems  to  be  a  negligent  escape,  because  there  wanted 
either  due  strength  in  the  gaol  that  should  have  secured  him, 
or  due  vigilance  in  the  gaoler  that  should  have  prevented  it. 
1  Hale,  600.  1 1  would  be  competent,  however,  to  a  gaoler  or 
other  person  (charged  with  a  negligent  escape  under  such  cir- 
cumstances) to  show  that  due  vigilance  was  used  on  his  part; 
and  that  the  gaol  was  so  constructed  as  to  have  been  considered 
a  place  of  perfect  security.    1  Russ.  371. 

IL  Of  the  re-taking  of  the  Prisoner.' — It  seems  to  be 
clearly  agreed  by  all  the  books,  that  an  officer  making 
a  fresh  pursuit  after  a  prisoner,  who  hath  escaped  through 
his  negligence,  may  retake  him  at  any  time  after,  whether? 
he  find  him  in  the  same  or  in  a  different  county*  And 
it  is  said  generally  in  some  books,  that  an  officer  who 
hath  negligently  suffered  a  prisoner  to  escape,  may  retake 
him  wherever  he  finds  him,  without  mentioning  any  fresh 
pursuit :  and  indeed,  since  the  liberty  gained  hi/  the  pri- 
mmer is  wholly  owing  to  his  own  wrong,  there  seems  to  be  no 
reason  he  should  take  any  manner  of  advantage  from  it.  But 
where  a  gaoler  hath  voluntarily  suffered  a  prisoner  to  escape, 
it  is  said  by  some  that  he  can  no  more  justify  the  retaking 
him,  than  if  he  had  never  had  him  in  custody  before,  because 
by  his  own  free  consent  he  hath  admitted,  that  he  hath  nothing 
to  do  with  him.    Co.  Jac  65{). 

But  although  this  position  may  hold  in  cases  of  arrest  and 
imprisonment  in  civil  process,  yet  as  the  public  good  requires 
that  offenders  should  be  brought  to  justice,  it  would  hardly  he 
contended  at  the  present  day,  that  a  gaoler  who  had  volun- 
tarily suffered  a  prisoner  indicted  for  murder  to  escape,  should 
not  be  allowed  in  some  degree  to  redeem  his  offence  by  retaking 
his  prisoner. 

Wherever  a  prisoner,  by  the  negligence  of  his  keeper,  gets 
so  far  out  of  his  power  that  the  keeper  loses  sight  of  him,  the 
keeper  is  finable  at  the  discretion  of  the  court,  notwithstanding 
he  retook  him  immediately  after  ■  for  it  seems  agreed,  that 
this  is  to  be  adjudged  a  negligent  escape,  which  implies  an 
offence,  and  consequently  that  it  must  be  punishable.  It  is 
true,  indeed,  that  in  an  action  against  a  gaoler  for  suffering 
one  arrested  in  a  civil  action  to  escape,  it  is  a  good  excuse  for 
the  gaoler,  that,  before  the  action  brought,  he  took  the  pri- 
soner upon  fresh  suit,  which  is  well  maintained  by  showing 
that  he  pursued  him  immediately  after  notice  of  the  escape, 
though  it  were  some  hours  after  it,  and  retook  him  ;  but  it 
does  not  from  hence  follow,  that  the  like  excuse  will  serve  for 
the  negligent  escape  of  a  criminal^  because  this  is  an  offence 
against  the  public,  but  the  other  is  only  a  private  damage  to 


the  party  :  neither  will  it  be  a  hardship  to  the  officer  to  be 
exposed  to  such  punishment  as  the  court,  in  its  discretion,  shall 
think  fit  to  impose  upon  him  for  the  negligent  escape  of  a 
criminal,  as  it  would  be  to  be  liable  to  an  action  of  escape,  for 
suffering  a  person  in  his  custody,  in  a  civil  action,  to  escape; 
for  that  in  the  former  case  the  court  would  moderate  his  fine 
according  to  the  circumstances  of  the  whole  matter,  and  would 
certainly  mitigate,  if  not  wholly  excuse  it,  if  he  should  appear 
to  have  taken  all  reasonable  care  :  but  in  the  other  case,  if  he 
should  be  liable  to  an  action  his  judgment  would  not  lie  in 
the  discretion  of  the  court,  but  he  would  be  bound  to  pay  the 
whole  debt  for  which  the  paTty  was  in  custody,  if  the  escape 
should  be  adjudged  against  him.  However,  it  is  certain,  that 
it  will  be  no  advantage  to  a  gaoler  to  re-take  his  prisoner  after 
he  has  been  fined  for  the  escape,  as  is  shown  in  the  precedent 
section  of  Hawk.  P.  C.t  also  it  is  clear  that  he  cannot  excuse 
himself  by  killing  a  prisoner  in  the  pursuit,  though  he  could 
not  possibly  retake  him  :  but  must,  in  such  case,  be  contented 
to  submit  to  such  a  fine  as  his  negligence  shall  appear  to  de- 
serve.   2  Hawk.  P.  C.  c.  19. 

By  stats.  13  G.  3.  c.  Si.  and  45  G.  3.  c.  92.  to  render  more 
easy  the  apprehending  and  bringing  to  trial  offenders  escaping 
from  one  part  of  the  United  Kingdom  to  the  other,  and  also 
from  one  county  to  the  other,  it  is  enacted,  that  offenders 
escaping  from  England  to  Scotland,  or  from  Great  Britain  to 
Ireland,  or  vice  versa  f  may  be  apprehended  and  conveyed  back 
to  the  place  from  whence  they  escaped. 

By  the  said  acts  13  G.  3.  c.  31.  and  45  G.  3.  c.  persons 
committing  offences  in  one  county  maybe  pursued  and  ap* 
prehended  in  any  other  county.    See  tits.  Justices,  Ireland. 

By  54  G.  3.  Cm  18().  all  warrants  issued  in  England,  Scot- 
land, or  Ireland,  may  be  executed  in  any  part  of  the  United 
Kingdom. 

III.  1.  How  the  Officer  suffering  an  Escape  is  to  be  fa 
dieted. — The  indictment  must  expressly  show,  that  the  party 
was  actually  in  the  defendant's  custody  for  a  crime,  action,  or 
commitment  for  it ;  and  that  it  is  not  sufficient  to  say  that 
he  was  in  the  defendant's  custody,  and  charged  with  such  a 
crime ;  for  that  a  person  in  custody  may  he  so  charged,  and 
yet  not  be  in  custody  by  reason  of  such  charge :  and  it  seems 
also,  that  every  such  indictment  must  expressly  show  that  the 
prisoner  went  at  large.  Also  it  seems  necessary  to  show  the 
time  when  the  offence  was  committed,  for  which  the  party 
was  in  custody,  not  only  that  it  may  appear  that  it  was  prior 
to  the  escape,  but  also  that  it  was  subsequent  to  the  last 
general  pardon.  Also  it  seems  clear,  that  every  indictment 
for  a  voluntary  escape  must  allege  that  the  defendant  felomce 
and  voluniarie  A.  B.  ad  largum  ire  permisit;  and  must  also 
show  the  species  of  the  crime  for  which  the  party  was  impri* 
soned  :  for  it  is  not  sufficient  to  say  in  general,  that  he  was  in 
custody  for  felony,  &c. 

The  crime  of  the  prisoner  escaping,  for  which  the  gaoler  is 
answerable,  must  be  such  as  it  was  at  the  time  of  the  escape; 
as  where  a  person  is  committed  for  dangerously  wounding 
another,  it  is  trespass  only,  and  not  felony,  till  the  party 
wounded  is  dead :  and  he  who  suffers  another  to  escape,  who 
was  in  custody  for  felony,  cannot  be  arraigned  for  such  escape 
as  for  felony,  until  the  principal  is  attainted;  but  he  may  be 
indicted  and  tried  for  misprison  before  the  attainder  of  the 
principal  And  in  high  treason  it  is  said  the  escape  is  imme- 
diately punishable,  whether  the  party  escaping  be  ever  con- 
victed or  not.    2  Hawk.  P.  C.  c*  1<J.    See  post,  IV.  1* 

By  4  G  4.  c.  64.  §  44.  in  case  of  any  prosecution  for  an 
escape,  attempt  to  escape,  breach  of  prison,  or  rescue,  either 
against  the  prisoner  escaping,  or  any  other  person  concerned 
therein,  a  certificate  by  the  clerk  of  the  court  wherein  the 
offender  shall  have  been  convicted,  shall,  with  proof  of  his 
identity,  be  sufficient  evidence  of  the  nature  and  fact  of  the 
conviction,  and  of  the  species  and  period  of  confinement  to 
which  he  was  sentenced. 
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2.  Ifotv  the  Escape  is  to  be  Iried  and  adjudged. — 
Where  persons,  being  present  in  a  court  of  record,  are 
committed  to  prison  by  such  court,  the  keeper  of  the  gaol  is 
bound  to  have  them  always  ready,  whenever  the  court  shall 
demand  them  of  him  ;  and  if  he  shall  fail  to  produce  them  at 
such  demand,  the  court  will  adjudge  him  guilty  of  an  escape, 
without  any  further  inquiry,  unless  he  have  some  reasonable 
matter  to  allege  in  his  excuse;  as  that  the  prison  was  set  on 
fire,  or  broke  open  by  enemies,  &c.  for  he  shall  be  concluded, 
by  the  record  of  the  commitment,  to  deny  that  the  prisoners 
were  in  his  custody.    2  Hawk.  P.  C.  c.  1 9. 

As  to  other  prisoners  who  are  not  so  committed,  hut  are  in 
the  custody  of  a  gaoler,  sheriff,  constable,  or  other  person, 
by  any  other  means  whatsoever,  it  seems  agreed,  that  the 
person  who  has  them  in  custody  is  in  no  case  punishable  for 
their  escape,  except  in  sonic  special  cases,  until  it  he  pre- 
sented ;  for  by  stat.  JVrst.  I.  c.  3.  it  is  enacted,  that  Ci  Nothing 
be  demanded  nor  taken,  nor  levied  by  the  sheriff  nor  by  any 
other,  for  the  escape  of  a  thief  or  felon,  until  it  be  judged  for 
an  escape  by  the  justices  in  eyre ;  and  that  he  who  does  other- 
wise, shall  restore  to  him  or  them  that  have  paid  it,  as  much, 
as  he  or  they  have  taken  or  received,  and  as  much  also  unto 
the  king," 

It  hath  been  adjudged,  that  this  statute  restrains  not  the 
Court  of  King's  Bench  from  receiving  such  presentments ; 
for  that  its  jurisdiction  includes  in  it  that  of  justices  in  eyre, 
and  this  court  is  itself  the  highest  court  of  evre.  2  Hawk* 
P.C.c.W- 

It  is  further  enacted  by  stat,  31  Ed.  3.  c.  14-  "  That  the 
escape  of  thieves  and  felons,  and  the  chattels  of  felons  and  of 
fugitives,  and  also  escapes  of  clerks  convicts,  out  of  their  ordi- 
nary's prison,  from  thenceforth  to  be  judged  before  any  of  the 
king's  justices,  shall  be  levied  from  time  to  time,  as  they  shall 
fall,  as  well  of  the  time  past  as  time  to  come."  By  which  it 
seems  to  be  implied,  that  other  justices,  as  well  as  those  in 
eyre,  may  take  cognisance  of  escapes ;  and  it  is  certain,  that 
justices  of  gaol-delivery  may  punish  justices  of  peace  for  a 
negligent  escape,  in  admitting  persons  to  bail,  who  are  not 
bailable.    2  Hawk.  P,  C.  c.  VJ. 

By  stat.  1  Pic.  3.  c.  3.  justices  of  peace  have  authority  to 
enquire  in  their  session  of  all  manner  of  escapes  of  every  person 
arrested  and  imprisoned  for  felony. 

Wherever  an  escape  is  fine  able,  the  presentment  of  it  is 
traversable ;  but  where  the  offence  is  amerciable  only,  there 
the  presentment  is  of  itself  conclusive  ;  such  amercement  being 
reckoned  among  those  minima  de  qnlhus  nan  curat  lex  j  and 
this  distinction  seems  to  be  well  warranted  by  the  old  books. 

g  iiawk.  p.  a  c.  19. 

IV,  1.  Of  the  Punishment  of  Voluntary  Escapes.  —  A 
voluntary  escape  amounts  to  the  same  kind  of  crime,  and 
is  punishable  in  the  same  degree,  as  the  offence  of  which 
the  party  was  guilty,  and  for  which  he  was  in  custody, 
whether  it  he  treason,  felony,  or  trespass  ;  and  whether  the 
person  escaping  were  actually  committed  to  some  gaol,  or 
under  an  arrest  only  ;  and  whether  he  were  attainted,  or  only 
accused  of  such  crime.    1  Hawk.  Pi  C  c.  19- 

But  the  officer  cannot  be  thus  punished  till  the  original  de- 
linquent hath  actually  received  judgment,  or  been  attainted 
upon  verdict,  confession,  or  outlawry  of  the  crime  for  which 
he  was  so  committed  or  arrested:  otherwise  it  might  happen 
that  the  officer  might  be  punished  for  treason  or  felony,  and 
the  person  arrested  and  escaping  might  be  acquitted  of  the 
charge  against  him.  But,  before  the  conviction  of  the  prin- 
cipal party,  the  officer  thus  neglecting  his  duty  may  be  fund 
and  imprisoned  for  a  misdemeanor.  2  Hawk.  P.  C.c.  1 9.  §  2fj. 

Also  such  an  escape,  suffered  by  one  who  wrongfully  takes 
upon  him  the  keeping  of  a  gaol,  seems  to  be  punishable  in  the 
same  manner  as  if  he  were  never  so  rightfully  entitled  to  such 
custody ;  for  that  the  crime  is  in  both  cases  of  the  very  same 
iff  consequence  to  the  public;  and  there  seems  to  be  no  reason 


that  a  wrongful  officer  should  have  greater  favour  than  a 
rightful,  and  that  for  no  other  reason  but  because  he  is  a 
wrongful  one.    2  Han  k.  P.  Ct  c.  IQ. 

Also  if  the  warrant  of  a  commitment  do  plainly  and 
expressly  charge  the  party  with  treason  or  felonv,  but  in  some 
other  respect  be  not  strictly  formal,  vet  it  seems  that  it  may 
be  probablv  argued,  that  the  gaoler  suffering  an  escape  is  as 
much  punishable,  as  if  the  warrant  were  perfectly  ri^ht. 
2  HawL  10.  * 

None  shall  suffer  capitally  for  the  crime  of  another  ;  so  that 
a  principal  gaoler  is  only  rmeable  for  a  voluntary  escape  suffered 
by  his  deputy.    2  Hank.  P.  C.  c.  19. 

2.  Of  the  Punishment  of  Negligent  Escapes. — Whoever 
de  facto  occupies  the  office  of  gaoler  is  liable  to  answer 
for  a  negligent  escape;  and  it  is  no  way  material  whether 
his  title  to  the  office  be  legal  or  not.  2  Hawk.  P.  C. 
c.  19.  A  sheriff  is  as  much  liable  to  answer  for  an  escape 
suffered  by  his  bailiff,  as  if  he  had  actually  suffered  it  himself, 
and  the  court  may  charge  either  the  sheriff  or  bailiff  for  such 
an  escape ;  and  if  a  deputy  gaoler  be  not  sufficient  to  answer 
a  negligent  escape,  his  principal  must  answer  for  him ;  but  if 
the  gaoler  who  suffers  an  escape  have  an  estate  for  life  or  years 
in  the  office,  it  is  not  agreed  how  far  he  in  reversion  is  liable  to 
be  punished.    2  Hawk.  P.  C.  c.  1 9. 

Wherever  a  person  is  found  guilty  upon  an  indictment,  or 
presentment,  of  a  negligent  escape  of  a  criminal  actually  in 
his  custody,  he  ought  to  be  condemned  in  a  certain  sum  to  be 
paid  to  the  king,  which  seems  most  properly  to  be  called 
a  fine. 

It  hath  been  holden,  that  a  negligent  escape  may  he  par- 
doned by  the  king  before  it  happens,  but  that  a  voluntary  one 
cannot  be  so  pardoned.    2  Hawk.  P.  C.  c.  IQ* 

And  it  seems  by  the  common  law,  the  penalty  for  suffering 
the  negligent  escape  of  a  person  attainted  was  of  course  100/., 
and  for  suffering  such  escape  of  a  person  indicted,  and  not 
attainted,  was  51.  ;  but  if  the  person  escaping  were  neither 
attainted  nor  indicted,  it  seems  that  it  was  left  to  the  discretion 
of  the  court  to  assess  such  a  reasonable  forfeiture  as  should 
seem  proper;  and  if  the  party  had  twice  escaped,  it  seems 
that  the  penalties  above  mentioned  were  of  course  to  be 
doubled  ;  yet  it  seems  that  the  forfeiture  was  to  be  no  greater 
for  suffering  a  prisoner  committed  on  two  several  accusations 
to  escape,  than  if  he  had  been  committed  but  on  one.  2  Hawk. 
P.  C.  c.  19. 

It  is  recited  hy  stat  5  Ed.  3.  c.  8.  «  That  persons  indicted 
of  felonies  in  times  past,  had  removed  the  indictments  before 
the  king,  and  there  yielded  themselves,  and  by  the  marshals 
of  the  King's  Bench  had  been  incontinently  let  to  bail,  and 
afterwards  had  done  many  evil  deeds,  &c."  And  thereupon  it 
is  enacted,  "That  if  any  such  prisoner  be  wandering  out  of 
prison,  by  bail,  or  without  bail,  and  that  he  be  found  at  the 
kin^s  suit,  or  at  the  suit  of  the  party,  the  marshal  which  shall 
be  found  thereof  guilty,  shall  have  half  a  year's  imprisonment, 
and  be  ransomed  at  the  kings  will;  and  the  justices  shall 
thereof  make  inquiry  when  they  see  time ;  and  as  to  the 
marshals,  it  shall  be  done  within  the  verge  that  which  reason 
will.  And  in  case  that  the  marshals  suffer,  by  their  assent, 
such  prisoners  to  escape,  they  shall  be  at  law/  as  before  the 
time  of  the  statute  they  had  been.  And  the  king  intendeth 
not  hy  tins  statute  to  lose  the  escape,  where  he  ought  to  have 
the  same." 

Also  it  is  enacted  by  stat  If)  //.  7,  c.  10,  "  That  every 
sheriff  have  the  custody  of  the  kings  common  gaols  during  the 
time  of  his  office,  except  .ill  gaols  whereof  any  person  or  persons 
have  the  keeping  of  estates  of  inheritance.  And  that  all  letters 
patent  made  for  term  of  life,  or  years,  of  the  keeping  of  the 
said  gaols,  &c.  shall  be  annulled  and  void,"  The  penalties  for 
escapes  inflicted  by  the  subsequent  part  of  this  statute  are 
expired. 

By  stat.  52  G.  3.  c.  156.  for  the  more  effectual  punishment 
of  persons  aiding  prisoners  of  war  to  escape  from  his  majesty's 
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dominions,  it  is  enacted  that  every  person  who  shall  aid  and 
assist  any  alien  enemy,  being  a  prisoner  of  war  in  his  majesty's 
dominions,  whether  confined  in  any  prison,  or  suffered  to  be  at 
large  in  any  place,  to  escape  From  prison,  or  from  his  majesty's 
dominions  if  at  large  on  his  parole,  shall  be  guilty  of  felony, 
and  punishable  by  transportation  for  life,  or  fourteen  years  or 
seven  years.  Persons  assisting  any  prisoner  on  parole  in  quit- 
ting the  place  where  he  is,  though  not  assisting  him  in  quitting 
the  coast,  shall  be  considered  as  aiding  in  bis  escape.  Persons 
owing  allegiance  to  his  majesty  aiding  the  escape  of  prisoners 
when  on  the  high  seas  are  declared  equally  punishable. 

By  stat.  56  G.  3.  c.  23.  §  44,  45.  if  any  person  having  the 
custody  of  any  convict  confined  in  the  general  Penitentiary  at 
Milbank  near  Westminster,  who  shall  negligently  permit  any 
such  convict  to  escape,  shall  be  guilty  of  a  misdemeanor  pun- 
ishable by  iine  and  imprisonment. 

By  the  annual  mutiny  act,  if  offenders  under  sentence  of 
death  by  a  court  martial  shall  obtain  a  conditional  pardon, 
all  the  laws  touching  the  escape  of  felons  under  sentence  of 
death  shall  apply  to  them,  and  to  all  persons  aiding,  abetting, 
or  assisting  in  any  escape  or  intended  escape.  A  provision 
nearly  similar  to  the  above  is  contained  in  the  annual  marine 
mutiny  act,  6  G.  4.  c.  6.  §.  14. 

See  further,  relative  to  this  subject  of  assisting  prisoners  to 
escape,  this  Diet.  tit.  Rescue,  and  2  Hawk*  P.  C  c.  21. 

See  further,  as  connected  with  the  general  subject  of  escape, 
and  prison  breach,  tits.  Gaol,  III.  Rescue. 

Escape-Warrant,  If  any  person  committed  or  charged 
in  custody  in  the  King's  Bench  or  Fleet  prison,  in  execution, 
or  on  mesne  process,  &c.  go  at  large  ;  on  oath  thereof  before 
a  judge  of  the  court  where  the  action  was  brought,  an  escape 
warrant  shall  be  granted,  directed  to  all  sheriffs,  &c.  throughout 
England  to  retake  the  prisoner,  and  commit  him  to  gaol  where 
taken,  there  to  remain  till  the  debt  is  satisfied :  and  a  person 
may  be  taken  on  a  Sunday  upon  an  escape-warrant.  Stat* 
1  Anne  c.  6.  And  the  judges  of  the  respective  courts  may 
grant  warrants,  upon  oath  to  be  made  before  persons  commis- 
sioned by  them  to  take  affidavits  in  the  country,  (such  oath 
being  first  filed),  as  they  might  do  upon  oath  made  before  them- 
selves.   5  Anne,  c.  9* 

A  sheriff  ought  not  to  receive  a  person  taken  on  escape- 
warrant,  Sec.  from  any  but  an  officer ;  nor  from  the  rabble,  &c. 
which  is  illegal.  3  Salk.  14f).  A  person  being  arrested  and 
carried  to  Newgate  by  virtue  of  an  escape  warrant,  moved  to 
be  discharged,  because  he  said  he  was  abroad  by  a  day -rule 
when  taken;  but  it  appearing  by  affidavit  that  he  was  taken 
upon  the  escape-warrant  before  the  Court  of  B.  R.  sat  that 
morning,  thev  refused  to  set  him  at  liberty*  2  Ld.  Raym.  927- 

ESCAPIO  QUIETUS.  He  that  by  charter  is  quietus  de 
cscapio,  is  delivered  fiom  that  punishment,  which,  by  the  laws 
of  the  forest,  lieth  upon  those  whose  beasts  are  found  within 
tbe  land  where  forbidden.    Crompt.  Jurisd.  1 

ESCAPIUM,  hath  been  used  for  what  comes  by  chance  or 
accident.  Cowel. 

ESCEPPA.  A  scepp,  or  measure  of  corn.  Mon,  Aug. 
torn.  1.  p.  382.    See  Sceppa. 

ESCHEAT.  Escaeta  :  from  the  old  French  eschoir,  to  fall 
or  happen.]  The  casual  descent,  in  the  nature  of  forfeiture,  of 
lands  and  tenements  within  his  manor  to  a  lord ;  either  on 
failure  of  issue  of  the  tenant  dying  seised,  or  on  account  of  the 
felony  of  such  tenant.    See  this  Diet.  tit.  Tenure,  II.  ?. 

Blackstone  defines  it  "  an  obstruction  of  the  course  of 
descent,  and  a  consequent  determination  of  the  tenure,  by 
some  unforeseen  contingency,  in  which  case  the  land  naturally 
results  back,  by  a  kind  of  reversion,  to  the  original  grantor,  or 
lord  of  the  fee."    2  Comm.  c.  15. 

Inheritances  of  things  not  lying  in  tenure,  as  of  rents,  com- 
mons, &c,  cannot  escheat  to  the  lord,  because  there  is  no  tenure  ; 
nor  descend,  by  reason  the  blood  is  corrupted:  though  they  are 
forfeited  to  the  king  by  an  attainder  of  treason,  and  the  profits 
of  them  shall  be  also  forfeited  to  the  king  on  attainder  of felony  ' 


during  the  life  of  the  offender;  and  after  his  death  it  is  said 
tbe  inheritance  shall  be  extinguished.  2  Hawk.  P,  C.  c.  40 
which  see. 

Escheats  are  frequently  divided  into  those  propter  defectum 
sanguinis,  and  thnse  propter  delictum  tenentis;  but  both  species 
may  be  included  under  the  first  denomination ;  since  he  that  is 
attainted  suffers  an  extinction  of  his  blood,  as  well  as  he  that 
dies  without  relations.    See  Fleta,  lib.  6\  c.  1. 

Inheritable  blood  is  wanting,  1.  When  the  tenant  dies 
without  any  relations  on  the  part  of  any  of  his  ancestors, 
2.  When  he  dies  without  any  relations  on  the  part  of  those 
ancestors  from  whom  his  estate  descended.  3  When  he  dies 
without  any  relations  of  the  whole  blood.  When  he  is  attainted 
for  treason  or  felony. —  In  all  these  cases  the  lands  escheat  to 
the  lord.  See  tits.  Descent,  Attainder.  Bastards  and  aliens 
cannot  inherit. 

Great  care  must  be  taken  to  distinguish  between  forfeiture 
of  lands  to  the  king3  and  this  species  of  escheat  to  the  lord 1 
which,  by  reason  of  their  similitude  in  some  circumstances, 
and  because  the  crown  is  very  frequently  the  immediate  lord 
of  the  fee,  and  therefore  entitled  to  both,  have  been  often 
confounded  together.  But,  in  fact,  escheat  operates  in  sub- 
ordination to  this  more  ancient  and  superior  law  of  forfeiture* 

2  Inst.  64:  Salk.  85.    See  tit.  Forfeiture,  Tenure. 

The  doctrine  of  escheat  upon  attainder,  taken  singly,  ij 
this;  that  the  blood  of  the  tenant,  by  the  commission  of  any 
felony  (under  which  denomination  all  treasons  were  formed? 
comprised,  3  Inst.  15  :  stat.  25  Ed.  3.  c.  2.  §  12.),  is  corrupted 
and  stained,  and  the  original  donation  of  the  feud  is  thereby 
determined.  Upon  the  thorough  demonstration  of  which  guilt, 
by  legal  attainder,  the  feudal  covenant  and  mutual  bond  of 
fealty  are  licld  to  be  broken,  the  estate  instantly  falls  back 
from  the  offender  to  the  lord  of  the  fee,  and  the  inheritable 
quality  of  his  blood  is  extinguished  and  blotted  out  for  ever* 
In  consequence  of  which  corruption  and  extinction  of  hereditary 
blood,  the  land  of  all  felons  would  immediately  revest  in  the 
lord,  but  that  the  superior  law  of  forfeiture  intervenes,  and  in- 
tercepts it  in  its  passage :  in  case  of  treason,  for  ever ;  in  case 
of  other  felony,  for  only  a  year  and  a  day.  2  Inst.  3G.  See  tit. 
Tenure,  II.  7- 

In  cases  of  escheat,  the  blood  of  the  tenant  being  utterly 
corrupted  and  extinguished,  it  follows,  not  only  that  all  that 
he  has  at  the  time  of  his  offence  committed  shall  escheat  from 
him,  but  also  that  he  shall  be  incapable  of  inheriting  any  thing 
for  the  future.  This  further  illustrates  the  distinction  between 
forfeiture  and  escheat.  If  therefore  a  father  be  seised  in  fee, 
and  the  son  commits  treason  and  is  attainted,  and  then  the 
father  dies:  the  land  shall  escheat  to  the  lord,  because  the  son 
by  the  corruption  of  his  blood,  is  incapable  to  be  heir,  and  there 
can  be  no  other  heir  during  his  life,  but  nothing  shall  be  for- 
feited to  the  king,  for  the  son  never  had  any  interest  in  the 
lands  to  forfeit,  Co.  Lit.  13.  In  this  case  the  escheat  operates, 
and  not  to  the  forfeiture ;  but  in  the  following  instance  the 
forfeiture  works,  and  not  the  escheat.  As  where  a  new  felony 
is  created  by  act  of  parliament,  and  it  is  provided  (as  is 
frequently  the  case)  that  it  shall  not  extend  to  corruption  of 
blood ;  here  the  lands  of  the  felon  shall  not  escheat  to  the  lord, 
but  yet  the  profits  of  them  shall  be  forfeited  to  the  king  for  a 
year  and  a  day,  and  so  long  after  as  the  offender  hves, 

3  Inst.  47.    See  tits.  Attainder,  Forfeiture* 

It  has  been  holden,  that  a  saving  against  the  corruption  of 
blood  in  a  statute  concerning  felony,  doth  by  consequence  save 
the  land  to  the  heir,  so  as  not  to  escheat ;  because  the  escheat 
to  the  lord  for  felony  is  only  pro  defectu  tenentis,  occasioned  by 
the  corruption  of  blood:  but  it  hath  been  adjudged,  that  a 
saving  against  the  corruption  of  blood,  in  a  statute  concerning 
treason,  doth  not  save  the  land  to  the  heir :  for  in  treason  the 
land  goes  to  the  king  by  way  of  immediate  forfeiture, 
3  Inst.  47  :  1  Salk.  85.  a  | 

Husband  and  wife,  tenants  in  special  bail;  the  husband  if 
attainted  of  treason  and  executed,  leaving  issue;  on  the  deaift 
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of  the  wife  the  lands  shall  escheat,  because  the  issue  in  tail 
ought  to  make  his  conveyance  by  father  and  mother,  and  from 
the  father  he  cannot  by  reason  of  the  attainder,  jjtycr,  "  —  . 
If  tenant  in  fee-simple  is  ;att,£fijtitedj  of  treason,  and  executed, 
upon  his  death  the  fee  is  vested]  in  the  king,  without  office 
found  ;  yet  he  must  bring  a  scire  facias  against  the  tertenants; 
land  shall  never  escheat  to!  &  lord  of  v/hom  they  are  holden, 
until  office  found.    :*  Rep*  16. '  1 

Escheat  seldom  happens  to  the  lord  for  want  of  an  heir  to 
an  estate ;  but  when  it  doth,  before  the  lord  enters,  the 
homage  jury  of  the  lord's  court  ought  to  present  It,  2  Inst.  36. 
Land  shall  est  heat  to  the  lord  where  heirs  are  born  after 
attainder  of  felony.  3  Rep.  40.  Though  if  the  king  pardon  a 
felon  he  fore  conviction,  the  lord  shall  not  have  his  lands  by 
escheat ;  for  the  lord  hath  no  title  before  attainder.  Owen,  87 ; 
2  Nets.  Ab.  74-4.  If,  on  appeal  of  death  or  other  felony, 
process  is  awarded  against  the  party,  and  pending  the  pro* 
cess  he  conveyeth  away  the  laud,  and  after  is  outlawed,  the 
conveyance  is  good  to  defeat  the  lord  of  his  escheat :  but 
if  where  a  person  is  indicted  of  felony,  pending  the  process 
against  him,  he  conveys  away  his  land,  and  afterwards  is  out- 
lawed, the  conveyance  shall  not  prevent  the  lord  of  his  escheat. 
Co.  Lit.  IS.  See  further  this  Diet.  tits.  Attainder,  Corruption 
of  Bloody  Forfeiture. 

As  a  consequence  of  this  doctrine  of  escheat,  all  lands  of  in- 
heritance immediately  revesting  in  the  lord,  the  wife  of  the 
felon  was  liable  to  lose  her  dower,  till  the  stat.  1  Erf.  6.  e.  12 ; 
and  still  by  stat.  5  and  (y  Ed.  6.  c.  11.  the  wife  of  one  attaint 
of  high  treason  shall  not  be  endowed.    See  tit.  Dower. 

Uy  54  G.  3*  c.  145,  no  future  attainder  for  felony  except  in 
cases  of  high  treason,  petit  treason  (which  has  been  subse- 
quently reduced  to  murder),  or  murder,  shall  extend  to  the 
disinheriting  of  any  heir,  or  to  the  prejudice  of  the  right  or 
title  of  any  person,  other  than  the  right  or  title  of  the  ofiender 
during  his  natural  life.  And  by  2  and  3  W.  4.  §  10,  the 
attainder  of  any  relation  who  shall  have  died  before  the  descent 
of  any  land  shall  have  taken  place,  shall  not  prevent  any  person 
tracing  his  descent  through  him  from  inheriting  such  land. 

There  is  one  singular  instance  in  which  lands  held  in  fee- 
simple  are  not  liable  to  escheat  to  the  lord,  even  when  their 
owner  is  no  more,  and  has  left  no  heirs  to  inherit  them. 
And  this  is  the  case  of  a  corporation  ;  for  if  that  comes  by  any 
accident  to  be  dissolved,  the  donor  or  his  heirs  shall  have  the 
land  again  in  reversion,  and  not  the  lord  by  the  escheat, 
which  is  perhaps  the  only  instance  where  a  reversion  can  be 
expectant  on  a  grant  in  fee  simple  absolute.  See  tit.  Corpo- 
ration. 

It  has  been  decided  that  where  a  cestui  que  trust  dies  with- 
out heirs,  the  trust  does  not  escheat  to  the  crown,  so  that  the 
lands  may  be  recovered  in  a  court  of  equity  by  the  king;  but 
that  the  trustee  shall  hold  them  for  his  own  benefit.  Burgess 
v*  Wheate,  1  Black*  Rep.  VIA.    See  tit.  Escheaior. 

ESi  I IEA1  OK,  escaetor.]  Was  an  officer  appointed  bv  the 
lord  treasurer,  &c.  in  every  county,  to  make  inquests  of  titles 
by  escheat ;  which  inquests  were  to  be  taken  by  good  and  lawful 
men  of  the  county,  impannelled  by  the  sheriff*  Stats.  14  Ed.  3. 
c.  8 :  8  H.  6.  c.  1 6.  These  escheators  found  officers  after  the 
death  of  the  king's  tenants,  who  held  by  knight- service,  or 
otherwise  of  the  king;  and  certified  their  inquisitions  into  the 
Exchequer;  and  Fitzherbcrt  called  them  officers  of  record. 
F*  N.  B.  100.  No  escheator  could  continue  in  his  office  above 
one  year:  and  whereas,  before  the  statute  of  Westm.  1.  c.  24* 
escheators,  sheriffs,  &c.  would  seize  into  the  king's  hands  the 
freehold  of  the  subjects,  and  thereby  disseise  them  ;  bv  this  act 
it  is  provided  that  no  seizure  can  be  made  of  lands  or  tenements 
into  the  king's  hands,  lief  ore  office  found.  2  Inst.  206.  And  no 
lands  can  be  granted  before  the  king's  title  is  found  bu  inqui- 
sition. Stat.  18  //.  6.  c.  I).  The  office  of  escheator  is  an  ancient 
office,  and  was  formerly  of  great  use  to  the  crown;  but  having 
its  chief  dependance  on  the  Court  of  f l  ards,  which  is  taken 
away  by  act  of  parliament,  it  is  now  in  amanner  out  of  date,  J 
VOL.  I. 


4  Inst.  225.  There  was  anciently  an  officer  called  Escheator 
of  the  Jens.    Clans.  4  Ed.  1.  m.  ?. 

Tli,-  above  stats.  S  //.  u.  c.  10.  and  IS  //.  (i  c.  6.  extend  to 
the  case  of  an  escheat  upon  the  death  of  the  tenant  last  seised 
without  issue,  where  no  immediate  tenure  of  the  crown  was 
found  by  the  inquest.  And  the  8th  section  of  the  stat.  2  and 
3  Ed.  6.  c.  8,  (which  is  in  general  terms,  and  not  confined  to 
the  particular  inquisition  mentioned  in  the  other  clauses  of  the 
act)  extends  to  avoid  any  such  inquisitions  or  office  before 
escheators  not  finding  of  whom  the  lands  are  holden;  in  the  same 
manner  as  if  the  jury  had  expressly  found  their  ignorance  of  the 
tenure;  and  a  melius  inquirendum  shall  be  awarded.  1L2  East,  <_.)0\ 

PSCHECCL*M.  A  jury  or  inquisition.  Matt.  Paris, 
Anno  1240. 

ESCHIPARE.  To  buifd  or  equip. — Du  Cange.  See  Eskip* 
pamenlum. 

ESCROW.  A  deed  delivered  to  a  third  person,  to  be  the 
deed  of  a  party  making  it,  upon  a  future  condition,  when  a 
certain  thing  is  performed,  and  then  it  is  to  be  delivered  to  the 
party  to  whom  made.  It  is  to  be  delivered  to  the  stranger, 
mentioning  the  condition  ;  and  has  relation  to  the  first  delivery. 
2  Rol.  Ab.  25,  26:  Co.  Lit.  31.  A  delivery  as  an  escrow 
signifies,  in  fact,  as  a  scrawl  or  writing,  which  is  not  to  take 
eJlLi  t  as  a  deed,  till  the  condition  be  performed.  Co.  Lit.  36* 
See  tit.  Deed,  IE  1* 

Where  the  vendor  of  a  leasehold  estate  delivered  the  con- 
veyance as  an  escrow,  to  take  effect  on  payment  of  the  residue 
of  the  purchase  money,  the  Court  of  C.  P.  held  that  the  pro- 
perty in  the  title  deeds  of  the  estate  was  so  vested  in  the  vendee, 
that  the  vendor  obtaining  possession  of  them,  and  pawning 
them,  &c.  did  not  confer  on  the  pawnee  any  right  of  detaining 
them  after  tender  of  the  residue  of  the  purchase  money. 
Hooper  v.  Itamsbotiom,  u'  JV.  P.  Taunt.  12. 

Whether  a  deed  was  delivered  as  an  escrow  or  not,  is  in  all 
eases  of  dispute  a  question  for  a  jurv  to  decide.    2  B.  $  C.  H2. 

ESCl  AGE.    S,c  tit.  Tenure,  II.  3. 

ESCURARE.    To  scour  or  cleanse.    Charta  Antiqua. 

ESGLISE,  Fr.~]  A  church ;  in  the  old  books  a  division 
containing  the  law  relative  to  adeowson,  churchwardens,  &c, 
L.  Fr.  Did. 

ESSIGX/E.  The  Kings  of  Kent,  so  called  from  the  first 
King  (kid  a,  who  was  sum  a  in  ed  Esc:  he  was  grandfather  of 
King  Ethelbert. 

ESKETORES,  from  the  Er.  eschcr.~\  Robbers  or  destroyers 
of  other  men's  lands  and  fortunes.    Plac.  Pari.  20  Ed.  1. 

ESKIPPAMENTL'M.  Steppage,  tackle  or  ship  furniture. 
Sir  Rob.  Co//. 

ES  KIPPER,  Fr.]  To  ship,  and  cskipped  is  used  for  ship- 
ped.   Cramp.  Jur.  Cur. 

ESK1PPESOX.  Shipping  or  passage  by  sea,  Humphrey 
Earl  of  Rucks,  in  a  deed  dated  IS  Feb.  22  //.  6.  covenants 
with  Sir  Philip  Chetwind,  his  lieutenant  of  the  castle  of  Calais, 
to  give  him  allowance  for  his  soldiers,  skippesem  and  re-skip^ 
peson,  viz.  passage  and  re-passage  by  ship, 

ESLISORS.    See  Elisors. 

ESNECY,  (usnesia.  Enitia  pars  dignitas  primogeniti^  A 
private  prerogative  allowed  to  the  eldest  coparcener,  where  an 
estate  is  descended  to  daughters  for  want  of  heir  male,  to  choose 
first  after  the  inheritance  is  divided.  Fleta,  lib.  5.  c.  10*  Jus 
cesnecice  is  jus  primogenitures;  in  which  sense  it  may  bo  ex- 
tended to  the  eldest  son,  and  his  issue,  holding  first.  In  the 
statute  of  Marlehridge.  capA).  it  is  called  initia  pars  hwreditatis* 
Co.  Lit.  1 66.    See  tit*  Election. 

ESPERONS.  Spurs  ,*  esperons  de  or,  gilt  spurs.  7  Co. 
Rep.  13. 

ESPERVARIUS.  Fr.  espervicr.]  A  sparrow-hawk.  Chart 
Forest,  cap.  1, 

ES PEEKS,  expletive,  from  expleo.~]    The  products  which 
ground  or  laud  yield ;  as  the  hay  of  the  meadows,  the  herbage 
of  the  pasture,  com  of  the  arable ;    rent  and  services,  &c. 
And  of  an  advowson,  the  taking  of  tithes  in  gross  by  the 
3  N 
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pardon;  of  wood,  the  felling  of  wood;  of  an  orchard,  the 
fruits  growing  there;  of  a  null,  the  taking  of  toll,  &c.  These 
and  such  like  issues  are  termed  esplees.  And  it  is  observed 
that  in  a  writ  of  right  of  land,  ad  vow  son,  &c,  the  demandant 
omTht  to  allege  in  his  count,  that  he  or  his  ancestors  took  the 
esplees  of  the  thing  in  demand;  otherwise  the  pleading  will 
not  be  good.  Terms  de  Let/.  Sometimes  this  word  hath  been 
applied  to  the  farm,  or  lands,  &c.  themselves,  Plav.  Pari. 
30  Ed.  1* 

ESPOUSALS,  sponsalia.~]  Are  a  contract  or  mutual  pro- 
mise between  a  man  and  woman  to  marry  e  ach  other ;  and 
where  marriages  may  he  consummated,  espousals  go  before 
them.  Marriage  or  matrimony  is  said  to  be  an  espousal  de  pros- 
send,  and  a  conjunction  of  man  and  woman  in  a  constant 
societv.    Wood's  InsL  51.    See  tit.  Marriage. 

ESQUIRE,  from  the  Fr.  esquy  and  the  Lat.  scutum,  in 
Greek  ™vtoc,  which  signifies  a  hide,  of  which  shields  were 
anciently  made  and  afterwards  covered.]  An  esquire  was 
originally  he  who,  attending  a  knight  in  the  time  of  war,  did 
carry  a  shield,  whence  he  was  called  escuirer  in  French,  and 
scutifer  or  armiger  (i.  e.  armour-hearer)  in  Latin, 

liotoman  saith,  that  those  whom  the  French  call  esquires 
were  a  military  kind  of  vassals,  having^'  scuti,  viz.  liberty  to 
bear  a  shield,  and  in  it  the  ensigns  of  their  family,  in  token  of 
their  gentility  or  dignity  :  but  this  addition  hath  not  now  for  a 
long  time  had  any  relation  to  the  office  or  employment  of  the 
person  to  whom  it  hath  been  attributed,  as  to  carrying  of  arms, 
&c.  but  has  been  merely  a  title  of  dignity,  and  next  in  degree 
to  a  knight. 

A  sheritf'of  a  county  being  a  superior  officer,  retains  the  title 
of  esquire  during  his  life,  in  respect  of  the  great  trust  he  has  in 
the  commonwealth.  The  chiefs  of  some  ancient  families  are 
esquires  by  prescription.  Blount. 

Esquires  and  gentlemen  are  confounded  together  by  Sir 
Edward  Coke,  2  lust.  068.  He  there  observes  that  every 
esquire  is  a  gentleman,  and  a  gentleman  is  defined  to  be  one 
qui  anna  gerit,  who  bears  coat  armour ;  the  grant  of  which 
adds  gentility  to  a  man's  family.  It  is  indeed  a  matter  some- 
what unsettled  what  constitutes  the  distinction,  or  who  is  a 
real  esquire ;  for  it  is  not  an  estate,  however  large,  that  con- 
fers this  rank  upon  its  owner.  Camden,  who  was  himself  a 
herald,  distinguishes  them  the  most  accurately.  And  he  reckons 
up  four  sorts  of  them.  1.  The  eldest  sons  of  knights  and  their 
eldest  sons  in  perpetual  succession.  2.  The  eldest  sons  of 
younger  sans  of  peers,  and  their  eldest  sons  in  like  perpetual 
succession;  both  which  species  of  esquire  Spehuan  calls  armigeri 
nataUtii;  as  he  denominates  the  sons  themselves  of  peers  armi- 
geri honor ar ik  3.  Esquires  created  by  the  kings  letters  patent 
or  other  investiture,  and  their  eldest  sons;  see  post,  Esquires  of 
the  king.  4.  Esquires  by  virtue  of  their  offices;  as  justices  of 
the  peace  and  others  who  bear  any  office  of  trust  under  the 
crown  Qif  styled  esquires  by  the  king  in  their  commissions 
and  appointments].  To  these  may  be  added  esquires  of  Knights 
of  the  Bath,  each  of  whom  constitutes  three  at  his  installation  ; 
and  all  foreign,  nay  Irish  peers;  for  not  only  these,  but  even 
the  eldest  sons  of  peers  of  Great  Britain,  though  frequently 
titular  lords,  are  only  esquires  in  law,  and  must  so  be  named  in 
all  legal  proceedings.  Barristers  at  law  seem  also  now  in  full 
possession  of  the  title  esquire,  though  originally,  as  it  should 
seem,  attained  by  usurpation ;  and  being  perhaps  nearly  the 
same  kind  of  unnecessary  addition  to  their  superior  degree,  as  if 
it  were  to  be  annexed  or  prefixed  to  that  of  M.A.  or  LL.D. 

The  Court  of  C.  P.,  however,  refused  to  hear  an  affidavit 
read,  because  a  barrister  named  in  it  was  not  called  esquire, 
1  IVils.  22  h.  See  1  Comm.  406.  and  the  notes  there.  Spelm. 
GIos.  43,  and  this  Diet.  tit.  Precedency. 

Esquihes  OF  the  Kikg.  Are  such  who  have  the  title  by 
creation  s  these,  when  they  are  created,  have  put  about  their 
necks  a  collar  of  S.  S.  and  a  pair  of  silver  spurs  is  bestowed 
on  them;  and  they  wrerc  wont  to  bear  before  the  prince  in 
war  a  shield  or  lance.    There  are  four  esquires  of  the  king's 


body  to  attend  on  his  majesty's  person.    Camd.  Ill,  These 

arc  now  disused. 

ESSEN D I  QUIETUM  DE  TOLONIO.  A  writ  to  be 
quit  of  toll:  it  lies  for  citizens  and  burgesses  of  any  city  or  town 
that  by  charter  or  prescription  ought  to  be  exempted  from  toll 
where  the  same  is  exacted  of  them.  Reg.  Orig.  258*  See  tits. 
2  \)ll,  Cot  par  a  t  io  n ,  L  on  don . 

ESSOIGN,  on  ESSOIN.  Essonium}  Fr.  essoine—essonzic, 
Scotch.]]  An  excuse  for  him  that  is  summoned  to  appear  and 
answer  to  an  action,  or  to  perform  suit  to  a  court  baron,  &c.  by 
reason  of  sickness  and  infirmity,  or  other  just  cause  of  absence, 
It  is  a  kind  of  imparlance,  or  craving  of  a  longer  time,  that 
lies  in  real,  personal,  and  mixed  actions :  and  tbe  plaintiff  as 
well  as  the  defendant  shall  be  essoigned  to  save  his  default. 
Co.  Lit  A  31*  For  the  mode  of  entering  an  essoin,  see  Hast.  520. 

The  causes  that  serve  to  essoin,  and  the  essoins  are  divers. 
1.  Essoin  de  ultra  ware,  whereby  the  defendant  shall  have 
forty  days.  2.  De  terra  sanetd}  where  defendant  shall  have 
a  year  and  a  day,  3.  De  malo  veniendi,  which  is  likewise  called 
the  common  essoign.  4.  De  malo  lecli,  wherein  the  defendant 
may  bv  writ  be  viewed  by  four  knights.  5.  De  serv'ttio  regh; 
Bract,  lib-  5  :  Br  it  ton,  c.  22  :  Fleta,  lib.  6.  And  besides"  the 
common  essoign  de  malo  veniendi,  i.  e.  by  falling  sick  in  coming 
to  the  court,  and  other  essoins  above-mentioned,  there  were 
several  other  excuses,  to  save  a  default  in  real  actions;  as  con- 
straint of  enemies,  the  falling  among  thieves,  floods  of  water, 
and  breaking  down  of  bridges,  &c.    2  Co.  Inst.  \25, 

After  issue  joined  in  dower,  quare  unpedit,  &c.  one  essoin 
only  shall  be  allowed.  Stat.  52  II.  3.  c.  13.  And  in  writs  of 
assise,  attaints,  &c.  after  the  tenant  hath  appeared,  he  shall  act 
be  essoigned  ■  but  the  inquest  shall  be  taken  by  default.  Slat. 
3  Ed.  I.  c.  42.  Essoin  ultra  mare  will  not  be  allowed,  if  the 
tenant  be  within  the  four  seas ;  but  it  shall  be  turned  t»  a 
default;  c.  44?.  There  is  no  essoin  permitted  for  an  appellant. 
St*  13  Ed*  1.  c.  28.  Nor  doth  essoin  lie  where  any  judgment 
is  given;  or  the  party  is  distrained  by  his  lands;  the  sheriff  is 
commanded  to  make  him  appear ;  after  the  party  is  seea  in 
court,  &c.    12  Ed.  2.  sft  2. 

An  essoin  de  servitio  regis  lies  not  when  the  party  is  a 
woman ;  in  a  writ  of  dower ;  where  the  party  hath  an  attorney 
in  his  suit,  &c.  Ibid.  The  essoign  day  in  court  is  regularly 
the  first  day  of  the  term  ;  but  the  fourth  day  after  is  allowed 
of  favour.  1  Lill.  ;U0.  56{):  1  Inst.  135:  3  T.  R.  185.  \ 
corporation  (defendants)  are  not  entitled  to  an  essoin.  And 
the  court  discourages  essoins,  and  will  be  glad  to  use  anr 
means  to  prevent  such  delay  of  the  defendant,  2  Ti[* 
Eep.  16:  2  Wils.  1()4.  An  essoin  lies  not  on  a  capias  to 
arrest ;  and  the  plaintiff  may  declare  and  sign  judgment,  if  no 
plea.    2  Str.  1 1 94. 

No  essoign  was  ever  allowed  in  personal  actions,  on  the 
return  of  a  capias;  or  even  a  summons,  where  the  defendant 
was  seen  in  court,  or  appeared  by  attorney  :  and  as  a  corpora- 
tion aggregate  could  not  appear  in  any  other  manner,  they 
were  not  entitled  to  an  essoign.  At  this  day,  the  defendant 
being  in  general  at  liberty  to  appear  by  attorney,  no  essoign  is 
allowed  in  any  personal  action  whatsoever,  even  when  a  peer 
or  member  of  parliament  is  defendant.  See  2B.§t«™'' 
and  Tidd,  108. 

Essoin  Day  of  the  Term.  Formerly  the  first  return  m 
every  term  was,  properly  speaking,  the  first  day  in  tfnat  t^* 
and  thereon  the  court  sat  to  take  essoigns 


or  excuses  for  such  as 

did  not  appear  according  to  the  summons  of  the  writ;  where- 
fore  this  was  usually  called  the  essoin  day  of  the  term.  l*ut  tw 
person  summoned  had  three  days'  grace,  beyond  the  return  oi 
the  writ  in  which  to  make  his  appearance,  and  if  he  appeari 
on  the  fourth  day  inclusive,  the  quarto  die  post,  it  was  suffi- 
cient.   8  Comm.  211 :  3' Term  Rep.  K.  B.  \S5. 

But  when  essoigns  were  no  longer  allowed  to  be  cast  m  jj  - 
sonal  actions,  the  court  discontinued  sitting  on  ttU  ^j 


16  East,  1.    Still  such  essoign  day  was  until  the  J 1  ft 
1  W ■  4.  c.  10.  (altered  by  1  W.  4.  c.  3.)  for  many  purpose* 
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considered  the  first  day  of  the  term.  3  T.  R.  155.  But  these 
statutes  appear  to  have  done  away  with  the  essoign  day  as 
part  of  the  term. 

The  essoign  or  general  return  days  are  now  regulated  by  the 
1  W  .  4,  c.  3.  which  (sec.  2.)  enacts,  that  «  all  writs  usually 
returnable  before  any  of  his  Majesty's  Courts  of  King's  Bench, 
Common  Pleas,  or  Exchequer,  respectively,  on  general  return 
days,  may  be  made  returnable  on  the  third' day  exclusive  before 
the  commencement  of  each  term,  or  on  any  day,  not  being 
Sunday,  between  that  day  and  the  third  day  exclusive  before 
the  last  day  of  the  term ;  and  the  day  for  appearance  shall,  as 
heretofore,  be  the  third  day  after  such  return." 

Essoin  de  Malu  Villje,  is  when  the  defendant  is  in  court 
the  first  day  ;  but  gone  without  pleading,  and  being  afterwards 
surprised  by  sickness,  Sec.  cannot  attend,  but  sends  t  wo  cssoiners, 
who  openly  protect  in  court  that  he  is  detained  by  sickness  in 
such  a  village,  thar  lie  cannot  come,  pro  lucrari  el  pro  perdere  ; 
and  this  wffl  be  admitted,  for  it  lies  on  the  plaintiff  to  prove 
whether  the  essoin  is  true  or  not. 

Essoins  and  Phokpejis.  Words  used  in  the  statute 
38  II.  8.  c.  21.    See  Profrr. 

ESTABLISHMENT  OF  DOWER,  is  the  assurance  or 
settlement  of  dower,  made  to  the  wife  by  the  husband  on 
marriage;  and  assignment  of  dower  signifies  the  setting  it  out 
by  the  heir  afterwards,  according  to  the  establishment.  Brit 
c.  102,  103.    Sec  tit.  Doiver. 

ESTACHE.  From  the  Vt.estacher,  to  fasten.]  A  bridge, 
or  stank  of  stone  and  timber,  Cowel. 

ESTANIMKD,  or  Standard.  An  ensign  for  horsemen  in 
war.    See  Standard. 

^  ESTAXQUES.    Wears,  or  kiddles  in  rivers.    See  Magna 
Charta,  <$c. 

ESTATE. 

Fr,  Est  at.  Lat.  Status.*]  That  title  or  interest  which  a  man 
hath  in  lands  or  tenements,  Sec. 

An  estate  in  lands,  tenements,  and  hereditaments  (says 
Blackslone),  signifies  such  interest  as  the  tenant  hath  therein  ; 
so  that  if  a  man  grants  all  his  estate  in  Dale  to  A.  and  his 
heirs,  every  thing  that  he  can  possibly  grant  shall  pass  thereby. 
Co.  Lit*  345.  It  signifies  the  \jtate~\  condition  or  circumstance 
in  which  the  owner  stands  with  regard  to  his  property.  And, 
to  ascertain  this  with  precision  and  accuracy,  estates  may  be 
considered  in  a  threefold  view  ;  first,  with  regard  to  the  quan- 
tity of  interest  which  the  tenant  has  in  the  tenement  ;  secondly, 
with  regard  to  the  time  at  which  that  quantity  of  interest  is  to 
be  enjoyed;  and  thirdly,  with  regard  to  tie  number  and  con- 
ncxions  of  the  tenants. 

First,  with  regard  to  the  quantity  of  interest  which  the 
tenant  has  in  the  tenement,  this  is  measured  by  its  duration 
and  extent.  Thus,  cither  his  right  of  possession  is  to  subsist 
for  an  uncertain  period,  during  his  own  life,  or  the  life  of 
another  man ;  to  determine  at  his  own  decease,  or  to  remain  to 
his  descendants  after  him;  or  it  is  circumscribed  within  a 
certain  number  of  years,  months,  or  days ;  or,  lastly,  it  is  in- 
finite and  unlimited,  being  vested  in  him  and  his*  represen- 
tatives for  ever.  And  this  occasions  the  primary  division  of 
estates  into  such  as  are  freehold,  and  such  as  are  less  than 
freehold. 

An  estate  of  freehold,  liberum  tenement  urn,  or  frank-tene^ 
mcnt,  is  defined  by  Britton,  c.  32.  to  he  "  the  possession  of  the 
soil  by  a  freeman."  And  St.  Germyn  (Dr.  Stud.  b.  2.  d.  22.) 
tells  us,  "  that  the  possession  of  the  land  is  called,  in  the  law 
of  England,  the  frank- tenement,  or  freehold.  Such  estate, 
therefore,  and  no  other,  as  requires  actual  possession  of  the 
land  is,  legally  speaking,  freehold :  which  actual  possession  can, 
by  the  course  of  the  common  law,  be  only  given  by  the  cere- 
mony called  livery  of  seisin,  which  is  the  same  as'the  feudal 
investiture.  And  from  these  principles  we  may  extract  this 
description  of  a  freehold;  that  it  is  such  an  estate  in  lands  as 


ESTATE, 

is  conveyed  by  livery  of  seisin;  or,  in  tenements  of  an  incor- 
porea  nature,  by  what  is  equivalent  thereto.  And  accordingly 
it  is  laid  down  by  Littleton,  §  59.  that  where  a  freehold  shall 
pass  it  behoveth  to  have  livery  of  seisin.  As  therefore  estates 
of  inheritance  and  estates  for  life,  could  not,  bv  common  law, 
be  conveyed  without  livery  of  seisin,  these  are  properly  estates 
ot  freehold;  and,  as  no  other  estates  were  conveyed  with  the 
same  solemnity,  therefore  no  others  arc  properly  freehold 
estates.    2  Comm.  103,  104, 

Mr.  Christian,  in  his  note  on  the  above  passage,  says,  a 
freehold  estate  seems  to  be  any  estate  of  inheritance,  or  for  life, 
in  either  a  corporeal  or  incorporeal  hereditament,  existing  in 
or  arising  from  real  property  of  free  tenure;  that  is,  now,  of 
all  which  is  not  copyhold.  The  learned  commentator  himself 
has  elsewhere  informed  us,  that  "  tithes  and  spiritual  dues  are 
freehold  estates,  whether  the  land  out  of  which  they  issue  are 
bond  or  free ;  being  a  separate  and  distinct  inheritance  from 
the  lands  themselves,"  And,  in  this  view,  they  must  be  dis- 
tinguished and  excepted  from  other  incorporeal  hereditaments 
issuing  out  of  lands,  as  rents,  &c.  which  in  general  will  follow 
the  nature  of  their  principal,  and  cannot  be  freehold,  unless  the 
stock  from  which  they  spring  be  freehold  also.  1  BlacksL 
Tracts,  110*. 

Estates  of  freehold  may  then  be  considered,  either  as  estates 
of  inheritance,  ot  estates  not  of  inheritance.  The  former  arc 
ajjain  divided  into  inheritances  absotutel  otherwise  called  fe& 
simple,  and  inheritances  limited  ;  one  species  of  which  is  usually 
called  fee-tail. 

As  to  estates  and  tenants  in  fee-simple,  see  this  Diet.  tits. 
Fee  and  Fee-simple,  Tenure*  III.  5. 

Limited  fees,  or  such  estates  of  inheritance  as  are  clogged 
and  confined  with  conditions  or  qualifications  of  any  sort,  may 
be  divided  into  two  kinds.  I,  Qualified  or  base  fees.  2.  Fees 
conditional;  so  called  at  the  common  law,  and  afterwards  fees 
tail,  in  consequence  of  the  statute  de  donis.  As  to  these  latter, 
see  this  Diet,  tits.  Tail  and  Fee  Tail,  Tenures.— A  base  or 
qualified  fee  is  such  a  one  as  has  a  qualification  subjoined 
thereto,  and  which  must  be  determined  whenever  the  qualifica- 
tion annexed  to  it  is  at  an  end.  As  in  the  case  of  a  grant  to 
A.  and  his  heirs  tenants  of  the  manor  of  Dale;  in  this  instance, 
whenever  the  heirs  of  A.  cease  to  be  tenants  of  that  manor, 
the  grant  is  entirely  defeated.  This  estate  is  a  fee,  because, 
by  possibility,  it  may  endure  for  ever  in  a  man  and  his  heirs ; 
yet,  as  that  donation  depends  upon  the  concurrence  of  collateral 
circumstances,  which  qualify  and  debase  the  purity  of  the  do- 
nation, it  is  therefore  a  qualified  or  base  fee.  2  Comm  100 
See  1  Inst.  27.  9  Jm 

Of  estates  of  freehold,  not  of  inheritance,  hut  for  life  only, 
some  may  be  called  conventional,  as  being  expressly  created  by 
the  act  of  the  parties;  others  are  merely  legal,  or  created  by 
construction  and  operation  of  law.  See  tit.  Freehold.— As  to 
estates  for  life,  expressly  created  by  deed  or  grant,  see  this 
Diet.  tit.  Life  Estate.— As  to  the  estate  of  tenant  in  tail  after 
possibility  of  issue  extinct,  see  tit.  Tail,  and  Fee-Tail  As  to 
tenant  by  the  Curtesy,  and  tenant  in  Dower,  see  those  titles. 

Of  estates  less  than  freehold  there  are  three  sorts.  1.  Estates 
for  years,  2.  Estates  at  will :  as  to  both  which  see  this  Diet, 
tit.  Lease.  3.  Estates  by  sufferance:  as  to  which,  see  this 
Diet,  tit.  Sufferance* 

Under  the  second  of  the  above  divisions,  Blachstone  enu- 
merates copyholds,  which  originally  were  mere  estates  at  will 
See  tit.  Copyhold. 

Besides  these  several  divisions  of  estates,  in  point  of  interest, 
another  species  may  be  mentioned,  viz.  estates  upon  condition  ; 
as  to  which,  see  at  large,  tit.  Condition,  and  tits.  Mortgage 
Statute-Merchant,  Statute-Staple,  Elegit. 

According  to  the  above  division,  estates  are  considered 
solely  with  regard  to  their  duration,  or  the  quantity  of  interest 
which  the  owners  have  therein.  With  regard  to  the  lime  of 
their  enjoyment,  when  the  actual  receipt  of  the  rents  and  profits 
begins,  estates  may  be  considered  as  cither  in  possession  or 
3x2 
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expectancy.— Of  expectancies  there  are  two  sorts ;  one  created 
by  the  act  of  the  parties,  called  a  remainder;  the  other  by  act 
of  law,  called  a  reversion.— Of  estates  in  possession  (which  arc 
sometimes  called  estates  executed,  whereby  a  present  interest 
passes  to  and  abides  in  the  tenant,  not  depending  on  any  sub- 
sequent circumstance  or  contingency,  as  in  the  cases  of  estates 
executory),  little  or  nothing  is  to  be  peculiarly  observed  ;  all 
the  estates  already  spoken  of,  and  treated  of  under  the  titles 
referred  to,  are  of  this  kind.    But  the  doctrine  of  estates  in 
expectancy  contains  some  of  the  nicest  and  most  abstruse 
learning  in  the  English  law.— And  as  to  so  much  of  it  as 
relates  to  Remainders  and  Reversions,  see  this  Diet,  under  those 
titles,  and  tits.  Executory  Devise,  Limitation. 

Estates,  with  regard  to  the  certainty,  and  the  time  of  the 
enjoyment  of  them,  arc  distinguished  by  Fearne  in  the  intro- 
duction to  his  Essay  on  Contingent  Remainders  and  Executory 
Devises,  into,  1.  'Estates  vested  in  possession.  2.  Estates 
vested  in  interest,  as  reversions;  vested  remainders;  such  ex- 
ecutory devises,  future  uses,  conditional  limitations,  and  other 
future' interests  as  are  not  referred  to,  or  made  to  depend  on, 
a  period  or  event  that  is  uncertain.  3.  Estates  contingent; 
as  contingent  remainders;  and  such  executory  devises,  future 
uses,  conditional  limitations,  and  other  future  interests  as  are 
referred  to,  or  made  to  depend  on  an  event  that  is  uncertain. 
An  estate  is  vested  when  there  is  an  immediate  Jived  right  cf 
present  or  future  enjoyment.— An  estate  is  vested  in  possession 
when  there  exists  a  right  of  present  enjoyment— An  estate  is 
vested  in  interest  when  there  is  a  present 1  fixed  right  of  future 
enjoyment.  An  estate  is  contingent  when  a  right  of  enjoyment 
is  to  accrue  on  an  event  which  is  dubious  and  uncertain. 

With  respect  to  the  number  and  connexions  of  their  owners, 
the  tenants  who  occupy  and  hold  them,  estates  of  any  quantity 
or  length  of  duration,  whether  in  actual  possession  or  expec- 
tancy may  be  held  in  four  different  ways  ;  severalty;  in  joint 


tenancy  ;  in  coparcenary  ; 


in  commonable  that  holds  lands  in 


severalty,  or  is  sole  tenant  thereof,  is  he  that  holds  them  in 
his  own  right  only,  without  any  other  being  joined  or  con- 
nected with  him  in  point  of  interest  during  his  estate  therein. 
This  is  the  most  common  and  usual  way  of  holding  an  estate; 
and  all  estates  are  supposed  to  be  of  this  sort,  unless  where 
they  are  expressly  declared  to  be  otherwise  ;  and  in  laying  down 
general  rules  and  doctrines,  they  are  usually  applied  to  such 
estates  as  are  held  in  severalty.  As  to  estates  in  joint-te- 
nancy, in  coparcenary^  and  in  common,  see  tits.  Joint  Tenants, 
Parceners. 

Besides  the  foregoing  division  of  estates  into  such  as  are 
freehold,  and  such  as  are  less  than  freehold,  they  may  be  dis- 
tinguished as  being  of  three  kinds;  namely,  at  common  law,  by 
way  of  use,  and  in  equity.  See  tits.  Feoffment,  Use,  and  T rust. 

As  to  the  title  to  estates,  see  this  Diet.  tit.  Title,  and  the 
references  there;  and  as  to  the  different  nature  of  estates, 
according  to  their  several  tenures,  see  this  Diet.  tit.  Tenure. 

Estates  are  acquired  in  divers  ways,  viz.  by  descent  from  a 
father  to  the  son,  &c.  Conveyance,  or  grant  from  one  man  to 
another ;  by  gift  or  purchase  ;  deed  or  ivill :  and  a  fee-simple 
is  the  largest  estate  that  can  be  in  law.    1  Lit,  5Mi 

There  is  an  estate  that  is  implied,  where  tenant  in  tail 
bargains  and  sells  his  land  to  a  man  and  his  heirs  ;  by  this  he 
hath  an  estate  descendible,  and  determinable  upon  the  death  of 
the  tenant  in  tail.  Co.  Lit.:  10  Rep.  97.  If  I  give  lands  in 
Dale  to  a  certain  person  for  life,  and  after  to  his  heirs  or  right 
heirs,  he  hath  the  fee-simple;  and  if  it  be  to  his  heirs  male,  he 
will  have  an  estate-tail.  1  Rep.  66.  A  man  grants  to  one 
and  his  heirs  and  assigns  for  his  life,  and  a  year  over ;  this  is 
an  estate  for  life  only.  39  Ed.  S.  c*  25  :  Lit.  4f).  If  a  lease  be 
made,  and  not  expressed  for  what  number  of  years,  it  is  an 
estate  at  will.    2  Shep.  Abr.  81. 

The  word  estate  generally  in  deeds,  grants,  and  convey- 
ances, comprehends  the  whole  in  which  the  party  hath  an 
interest  or  property,  and  will  pass  the  same.    S  Mod.  ±6* 

It  has  also  been  long  established;  that  a  devise  of  a  testator's 


estate  includes  not  only  the  land,  but  the  whole  of  his  interest 
in  them.  2  Lev.  91  :  1  Salt*  236:  2  Vem.  6*90;  4  T.  11 
89  :  11  East 9  51 8.  And  a  similar  effect  has  been  given  to  the 
word  "estates"  in  the  plural  number.  2  T.  R.  656:  ijft 
<$■  S>  366.    See  further  tit.  IV ill 

Heal  and  copyhold  estates  are  now  by  statute  equitable  assets 
for  the  payment  of  debts,  see  tit.  Real  Eat  ate. 

ESTOPPEL,  from  the  Fr.  cstoitper,  i.  e.  oppilare,  ohsti- 
pare.~\  An  impediment  or  bar  to  a  right  of  action  arising 
from  a  man's  own  act :  or  where  he  is  forbidden  by  law  to 
speak  against  his  own  deed ;  for  by  this  aet  or  acceptance  he 
may  be  estopped  to  allege  or  speak  the  truth.  F.  Nt  ft  142 : 
Ca  Lit.  332. 

Our  books  mention  three  kinds  of  estoppel,  viz*  By  matter 
of  record,  by  matter  in  writing,  and  by  matter  in  puis.  Co. 
Lit.  352. 

If  a  person  is  bound  in  an  obligation  by  the  name  of  A.  B. 
and  is  afterwards  sued  by  that  name  on  the  obligation ;  now 
he  shall  not  be  received  to  say  in  abatement,  that  he  is  mis- 
named, but  shall  answer  according  to  the  obligation,  though  tt 
be  wrong  ;  and  forasmuch  as  he  is  the  same  person  that  was 
bound,  he  is  estopped,  and  forbidden  in  law  to  say  contrary  to 
his  own  deed  ;  otherwise  he  might  take  advantage  of  his  own 
wrong,  which  the  law  will  not  suffer.  Terms  de  la  Ley.  If 
a  man  enters  into  a  bond,  with  condition  to  give  to  another  all 
the  goods  which  are  devised  to  him  by  the  father  ;  in  this  case 
the  obligor  is  estopped  to  plead  that  the  father  made  do  will, 
but  he  may  plead  that  he  had  not  any  goods  devised  to  him  by 
his  father/    J  Nets  Abr.  751. 

So  on  bond  conditioned  to  perform  the  covenants  in  a  certain 
indenture  mentioned,  the  defendant  is  estopped  from  pleading 
that  no  such  indenture  was  executed.  2  Bos.  #  Pull 
But  see  3  Term  Rep.  K.  B.  43  S.  that  the  defendant  may  plead 
such  plea  as  tends  to  show  there  was  no  consideration  for  the 
bond.    See  also  3  Term  Rep.  43<).  441. 

In  a  deed,  all  the  parties  arc  estopped  to  say  any  thing 
against  what  is  contained  in  it :  it  stops  a  lessee  to  say  that  the 
lessor  had  nothing  in  the  land,  &e.  And  parties  and  privies 
are  bound  by  estoppel-  LM.  58:  Co.  Lit.  352:  ±  Rep.  5$: 
1  Mwre,  3S\).  None  but  privies  and  parties  shall  regularly 
have  advantage  by  estoppels:  but  if  a  man  makes  a  lease  of 
part  a  term,  whereby  he  is  estopped;  and  after  assign  away  the 
term,  the  assignee  will  be  estopped  also.  30  H.  6.  2 :  4  Rep. 
56.  The  assignee  of  a  lease  bv  indenture  is  estopped  by  the 
deed  which  stops  his  assignor.    2  W.  P.  Taunt.  278:  and  see 

In  estoppels,  both  parties  must  be  estopped;  and  therefore, 
where  an  infant  or  fume  covert  makes  a  lease,  they  are  not 
estopped  to  say,  that  it  is  not  their  deed  because  they  are 
not  bound  by  it  ■  and  as  to  them  it  is  void.  Cro.  Elk.  3fc  See 
tit.  Deed.  And  though  estoppels  conclude  parties  to  deeds  to 
say  the  truth,  yet  jurors  are  not  concluded,  who  arc  sworn \  ad 
veritatem  de  et  super  prwmissis  dicendam.  For  they  may  hntl 
any  thing  that  is  out  of  the  record ;  and  are  not  estopped  to 
find  truth  in  a  special  verdict.    4  Rep.  53:  Ltd.  705. 

An  estoppel  shall  bind  only  the  heir  who  claims  the  right  or 
m  to  whom  the  estoppel  was.    8  Rep.  53.    Acceptance  rt 


him  to  whom  the  estoppel  v>ac.    ^  --  * 

rent  from  a  disseisor  by  the  disseisee,  may  be  an  estoppel:  ana 
a  widow  accepting  less  than  her  thirds  for  dower,  is  an  estoppel, 
&c.    2  Danv.  Abr.  130.  671*  ,        ,  , 

If  a  feoffment  be  made  to  two,  and  their  heirs,  and  tne 
feoffor  afterwards  levies  a  fine  to  them,  and  the  heirs  ot  one 
them;  this  will  be  an  estoppel  to  the  other  to  demand  lee- 
simple  according  to  the  deed  ;  for  the  fine  shall 
release.  6  Hvp.  l.  U.  Tenant  in  tail  suffers  a  recovery,  hat 
his  issue  mav  avoid  ;  he  himself  shall  be  estopped  and  concluaiea 
bv  it,  and  may  not  demand  the  land  against  his  own  recovery. 


3  Rep.  3. 

When  in  consequence  of  the  marriage  having  \ 


ded  the 


settlement,  it  was  requisite  for  the  wife  to  levy  a  ^>™™ 
was  done,  to  enure  to  the  uses  of  the  settlement,  and  thU  m 
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tlement  conveyed,  among  other  interests,  estates  vested  in  the 
wife's  father,  in  fee-simple,  and  of  which  he  was  then  also  in 
possession  (the  wife  being  one  of  his  coheiresses)-  It  was  held 
that  such  fine  operated  by  way  of  estoppel,  and  that  her 
moiety  became  subject  to  and  bound  by  the  uses  of  such  set- 
tlement.   2  B.  $  A.  242. 

The  taking  of  a  lease  by  indenture  of  a  man's  own  land, 
whereof  he  is  seised  in  fee,  is  an  estoppel  to  claim  the  fee 
during  the  term.  Moor,  Ca.  3%3:  And.  121,  A  lease  4s 
made  to  one  man  for  eighty  years,  and  then  to  another  by  deed 
indented  for  the  same  term  ;  this  second  lease  may  be  good  by 
way  of  estoppel.  And  if  the  first  determine  by  surrender,  for- 
feiture, &c.  the  second  lessee  shall  have  the  land.  Co.  Hep 
155.  If  a  lessor,  at  the  time  of  making  the  lease,  bath  nothing 
in  the  land,  but  after  be  gets  it  by  purchase  or  descent,  it  is  a 
good  lease  by  estoppel.  Dyer,  256 :  Plowd.  344  ;  Co.  Lit.  47. 
A  recital  in  a  deed  shall  not  estop  a  person,  unless  it  be  of  a 
partic  ular  fact,  or  where  it  is  material ;  when  it  may  be  an 
estoppel.    Cro.  Eliz.  362  < 

The  lord,  by  deed  indented,  reciting  that  his  tenant  holds  of 
him  by  such  services,  whereas  he  does  not,  confirms  to  the 
tenant,  saving  the  services;  it  is  no  estoppel  to  the  tenant. 
35  77.  6.  33:  Plond  I  JO.  If  one  make  a  deed  by  duress  of 
imprisonment,  and  when  he  is  at  large  make  a  defeasance  to 
it  ;  he  is  estopped  to  say  it  was  per  duress.  Bro.  Dcfeas,  17- 
Where  the  condition  of  a  bond  is  in  the  particularity,  as  to 
in  feoff  J.  S.  of  the  manor  of  D.,  or  to  pay  such  a  sum  of  money 
as  he  stands  bound  to  pay  to  W.  S.,  or  to  stand  to  the  sentence 
of  J,  S.  in  a  matter  of  tithes  in  question  between  them  ;  here 
the  party  is  estopped  to  deny  any  of  these  tilings,  which  in  the 
condition  he  did  grant.  Hut  if  a  condition  be  in  the  general \ii u , 
to  enfeoff  one  of  all  bis  lands  in  D.  or  to  be  nonsuit  in  all 
actions,  &c.  it  is  no  estoppel.    Dyer,  iyf>:  IB  Ed.  4.  54. 

If  a  man  in  pleading  confess  the  tiling  he  is  charged  with 
he  cannot  afterwards  deny  it ;  though  a  plaintiff  shall  not  be 
estopped  to  allege  any  thing  against  that  which  before  he  hath 
said  in  his  writ  or  declaration  ;  and  one  may  not  be  estopped 
by  the  record  upon  which  he  was  nonsuited-  21  //.  7.  24: 
2*  Leon.  3.  17- 

An  estoppel  ought  to  he  certain  and  affirmative,  and  a  mat- 
ter alleged  that  is  not  traversable,  shall  not  estop  ;  one  may 
not  be  estopped  by  acceptance  before  his  title  accrued  ;  tsn 
estoppel  must  he  insisted  and  relied  on ;  and  where  there  is 
estoppel  against  estoppel,  it  puts  the  matter  at  large  Co  Lit. 
352  :  Hod.  20?.  Estoppels  are  to  be  pleaded  reiving  on  the 
estoppel  ;  without  demanding  judgment  si  actio,  ^c.  4  Rep, 
53.    See  tit.  Pleading. 

If  a  verdict  be  found  on  any  fact  or  title,  distinctly  put  in 
issue  in  an  action  of  trespass,  such  verdict  may  be  pleaded 
by  way  of  estoppel  in  another  action  between  the  same  par- 
ties or  their  privies,  in  respect  of  the  same  fact  or  title. 
3  East'*  Hep.  3UI 

If  the  heir  apparent  of  a  copyholder  in  fee  surrender  in 
the  lifetime  of  his  ancestor,  and  survive  him,  the  heir  of  such 
surrenderor  is  not  estopped  by  that  surrender  of  his  ancestor 
from  claiming  against  the  surrenderee.  Guodtitte  v.  Morse, 
3  Term  Hep.  K.  B.  365. 

Devisees  of  contingent  remainders  in  a  copyhold  not  being 
in  the  seisin  cannot  make  a  surrender  of  their  interest,  nor  will 
such  surrender  operate  by  estoppel  against  the  parties  or  their 
heirs.    Doe,  d.  Black  sell,  v.  Tompkins,  11  East's  Hep.  185. 

A  defendant  is  estopped  by  the  condition  of  bond  from  plead- 
ing an  indenture  of  lease.    2  B.  $  P.  299. 

In  an  action  brought  by  the  assignee  of  a  patentee  against 
the  patentee,  the  latter  is  estopped  from  showing  that  it  was 
not  a  new  invention  against  his  own  deed.  3  T.  H.  l.SJK 
In  an  original  writ  the  defendant  was  described  as  T.  B.  of 
in  the  county  of  N. :  upon  a  writ  of  error  brought  to  reverse 
the  outlawry,  the  error  a  signed  was  that  T.  B.  was  not  before 
or  at  the  time  of  the  original  writ  of,  or  conversant  on  C. 
aforesaid,  and  that  there  was  not  any  hamlet,  town,  or  place,  of 


the  name  of  C.  in  that  county.  The  plea  to  this  assignment 
of  errors  was  that  the  plaintiff  prosecuted  his  writ  with  intent 
to  declare  upon  a  bond  made  bv  the  defendant,  by  which  he 
was  described  as  T.  B.  of  C.  in  the  county  of  *J.  it  was  held 
that  this  was  an  estoppel.    5  B.  §  A.  682. 

A  previous  deed  operates  by  way  of  estoppel.    3  Price,  602. 
A  party  who  has  signed  a  deed  is  estopped  from  saving  he 
was  ignorant  of  its  legal  effect.     I  Buck.  5~<). 

An  owner  having  given  a  bill  of  lading  by  which  freight 
appears  to  have  been  paid  before  the  ship's  ^eparture^  is 
estopped  as  against  the  assignee  of  such  bill  from  claiming 
freight  when  the  vessel  arrives,    1  B.  Sf  A.  71:2. 

A.  having  an  equitable  fee  in  certain  lands,  conveyed  the 
same  to  B.  by  lease  and  release.  The  release  recited  that  A. 
was  legally  or  equitably  entitled  to  the  premises  conveyed  ; 
and  the  releasor  covenanted  he  was  and  stood  lawfully  or 
equitably  seised  in  his  demesne  of  and  in,  and  otherwise  well 
entitled  to  the  same.  The  legal  estate  was  subsequently  con- 
veyed to  A.  who  afterwards,  tor  a  valuable  consideration,  con- 
veyed it  to  C.  Upon  ejectment  brought  by  B.  against  C,  held — 
First,  That  as  there  was  no  certain  and  precise  averment  of 
any  seisin  in  A.,  but  only  a  recital  and  covenant  that  he  was 
legally  or  equitably  entitled,  C.  was  not  thereby  estopped  from 
setting  up  the  legal  estate  acquired  by  him  after  the  execution 
of  the  release. 

^  Secondly,  That  the  release  did  not  operate  as  an  estoppel  by 
virtue  of  the  words  "  granted,"  because  the  release  passed 
nothing  but  what  the  releasor  had  at  the  time,  and  A,  had  not 
the  legal  title  in  the  premises  when  the  release  ivas  made. 
%  B.  <fj<  Ad  278. 

An  obligor  sued  on  a  bond  reciting  a  certain  consideration 
is  estopped  from  pleading  the  consideration  was  different, 
unless  he  can  make  it  appear  by  his  plea  that  the  whole 
transaction  was  fraudulent  or  unlawful.    2  B.      Ad.  .544. 

ESTOVERS.  See  tit.  Common  of  Estovers.  This  word 
hath  been  taken  for  any  kind  of  sustenance;  as  Bravton  uses 
U,  for  that  sustenance  or  allowance,  which  a  man  committed 
for  felony  is  to  have  out  of  his  lands  or  goods  for  himself  and 
his  family  during  his  imprisonment.  Bract,  lid.  3.  tract.  U. 
cap.  IS.  And  the  stut.  <i  Ed.  1 .  c.  3.  applies  it  to  an  allowance 
in  meat,  clothes,  &c,  in  which  sense  it  has  been  used  fur  a 
wife's  alimony. 

Estoverjs  habendis,  Writ  rf&  A  writ  at  common  law, 
for  a  woman  divorced  from  her  husband,  a  mensd  et  thoro,  to 
recover  her  alimony,  sometimes  called  her  estovers.  1  Leu.  6. 
See  tit.  Baron  and  Feme. 

ESTRAY,  Extra  hunt,  from  the  old  Fr,  Estrat/eur.J  Is 
any  valuable  animal  that  is  not  wild,  found  within  a  lordship, 
and  whose  owner  is  not  known.  In  which  case,  if  it  be  cried 
and  proclaimed  according  to  law,  in  the  church,  and  two 
nearest  market-towns,  on  two  market  days,  and  is  not  claimed 
by  the  owner  within  a  year  and  a  day,  it  belongs  to  the  king  ; 
and  now,  most  commonly,  by  grant  of  the  crown,  to  the  lord 
of  the  liberty,    Brit.  cap.  17. 

It  is  confirmatory  of  this  origin  of  the  right  of  taking 
estrays,  that  the  cattle  of  the  king  are  not" subject  to  it. 
1  Holt.  Ah.  878, 

It  has  been  suggested  that  the  true  reason  of  the  Jaw  thus 
giving  the  estray  to  the  king  or  his  grantee,  and  not  to  the 
finder,  is,  that  the  owner  has  thus  the  best  chance  of  having 
his  property  restored  to  him  ;  and  it  lessens  the  temptation  to 
commit  thefts,  as  it  prevents  a  man  from  pretending  that  he 
had  found  as  an  estray,  what  he  had  actually  stolen  :  or 
according  to  the  vulgar  phrase,  that  he  had  found  that  which 
never  was  lost. 

Any  beasts  may  be  estrays,  that  are  by  nature  tame  or 
^-claimable,  and  in  which  there  is  a  valuable  property,  as  sheep, 
oxen,  swine,  and  horses. — But  animals  upon  which  the  Jaw 
sets  no  value,  as  a  dog  or  cat :  and  animals  jerm  naturm,  as  a 
bear  or  wolf,  cannot  be  considered  as  estrays.  1  Comm.  2<i8. 
Swans  may  be  estrays,  but  no  other  fowl,  and  are  to  be  pro 
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claimed,  &c.    1  Roll  Ab.  S?8.    If  the  beast  stray  to  another 
lordship  within  the  year,  after  it  hath  been  an  estray,  the  first 
lord  cannot  re-take  it,  for  until  the  year  and  day  be  past,  and 
proclamation  made  as  aforesaid,  he  hath  no  property  ;  and 
therefore  the  possession  of  the  second  lord  is  good  against 
Mm.    Giro.  Eliz.lilr.  Finch  &  *77.     If  the  cattle  were 
never  proclaimed,  the  owner  may  take  them  at  any  time. 
And  where  a  beast  is  proclaimed  as  the  law  directs,  if  the 
owner  claim  it  in  a  year  and  a  day,  he  shall  have  it  again, 
but  must  pay  the  lord  for  keeping.    1  Roll.  Ab.  879  :  Ftmh 
177.    But  if  any  person  finds  and  takes  care  of  another's  pro- 
perty, not  being  entitled  to  it  as  an  est  ray,  the  owner  may 
recover  it  or  its  value,  without  paying  the  expences  of  keeping. 
2  BlacksU  Ifep.  1117.  iv  . 

An  owner  may  seize  an  estray,  without  telling  the  marks, 
or  proving  the  property  (which  may  be  done  at  the  trial,  if 
contested);  and  tendering  amends  generally  is  good  in  this 
case,  without  showing  the  particular  sum  ;  because  the  owner 
of  the  estray  is  no  wrong-doer,  and  knows  not  how  long  it  has 
been  in  the  possession  of  the  lord,  &c.  which  makes  it  different 
from  trespass,  where  a  certain  sum  must  be  tendered.  2  Salt:. 
(>86\  In  case  of  an  estray  the  lord  ought  to  make  a  demand 
of  what  the  amends  should  be  for  the  keeping ;  and  then  if 
the  party  thinks  the  demand  unreasonable,  he  must  tender 
sufficient  amends ;  but  if  what  he  tenders  is  not  enough,  the  lord 
shall  take  issue,  and  it  is  to  be  settled  by  the  jury.  Noy,  1 44  A 
beast  estray  is  not  to  be  used  in  any  manner,  except  in  case  of 
necessity  ;  as  to  milk  a  cow  or  the  like,  hut  not  to  ride  a 
horse.  Cro.  Jac.  148  :  1  Hot.  6l$*  Est  rays  of  the  Forest  are 
mentioned  in  the  statute  of  £7  H.  8.  c.  7,  The  kings  cattle 
cannot  he  estrays  or  forfeited,  &c. 

ESTREAT,  Extraclumr\  The  true  extract,  copy,  or  note, 
of  some  original  writing  or  record,  and  especially  of  Jhm» 
amercements,  &c.  entered  on  the  rolls  of  a  court,  to  be  levied 
bv  the  bailiff  or  other  officer.  F.  N.  B.  5?.  7o\  See  stats. 
Wesivi.  1  ,  and  8  Ed.  I.e.  4,5:  Westm.  2.  lSEd.l.c.S:  27  Ed, 
1.  ML  I.e.  2:  3  H.  7.  c.  1  :  3  G.  h  c.  15.  §  12. 

The  manner  in  which  fines,  penalties,  forfeitures,  and  recog- 
nizances, imposed  or  forfeited  by  or  before  justices  of  the  peace, 
are  to  be  returned  and  levied,  is  now  regulated  by  the  3  G.  4- 
c.  46.  and  the  4?  G.  4.  c.  37. 

By  7  G.  c.  64  §  31.  where  recognizances  for  appearance 
in  cases  of  felony,  misdemeanour,  common  assault,  articles  of 
the  peace,  or  in  bastardy,  are  forfeited,  a  list  of  such  cases 
shall,  previous  to  the  estreats  of  such  recognizances,  be  laid 
before  the  judge,  justice,  recorder,  or  corporate  officer,  who 
mav  make  such  order  as  to  estreating  the  same  as  shall  seem 
just;  and  no  such  estreat  shall  take  place  without  the  written 
order  of  such  justice,  recorder,  &c, 

Bv  the  3  and  4  JV.  4.  c.  99-  provision  is  made  tor  the  due 
return,  estreating,  and  levying  of  all  fines,  issues,  recognizances, 
penalties,  and  deodands/  imposed  or  forfeited,  in  the  House 
of  Lords  or  the  House  of  Commons,  in  the  Courts  of  Law  at 
Westminster,  bv  the  judges  of  assize,  clerks  of  the  market, 
commissioners  of  sewers,  and  coroners,  throughout  England. 
See  tit.  Recognizance.  m  t 

The  Court  of  Exchequer  has  no  jurisdiction  over  estreats 
not  returned  to  it ;  e.  g.  estreats  of  recognizances  to  try  a 
traverse  at  the  quarter-sessions.  The  sessions  only  have 
jurisdiction  to  relieve.  3  Tyr.  53. 

ESTRECIATUS.    Streiglttened,  applied  to  roads.  R. 

Hovedon,  /).  783.  . 

ESTREPE,  Fr.  EslropicrJ]  To  make  spoils  in  lands  to  the 
damage  of  another,  as  of  the  reversioner,  &e. 

ESTREPEMENT,  Est repafnenUm* from  theFr.  Estropier, 
mutilare,  or  from  the  Lat.  Ejclirpare.^  Any  spoil  made  by 
tenant  for  life,  upon  any  lands  or  woods,  to  the  prejudice  of 
him  in  reversion ;  it  also  signifies  the  making  land  barren  by 
continual  ploughing.  Stat.  6  Ed.  1.  c.  13.  It  seems  by  the 
d  Tivation  that  estrepement  is  the  unreasonable  drawing  away 
the  heart  of  the  ground,  by  ploughing  and  sowing  it  con- 


tinually, without  manuring  or  other  good  husbandry,  whereby 
it  is  impaired :  and  yet  estropier  signifying  in  ut  Hare,  mav  no 
less  be  applied  to  the  cutting  down  trees,  or  lopping  them 
further  than  the  law  allows.  In  ancient  records,  we  often 
find  vastum  et  est  repamenium  facere;  to  make  strip  and 
waste. 

This  word  is  used  for  a  writ,  which  lies  in  two  cases;  the 
one,  by  the  slat,  of  Glouc.  6  Ed.  I.e.  13.  when  a  person  having 
an  action  depending,  as  a  Jbrmedon,  writ  of  right,  &c.  sues  to 
prohibit  the  tenant  from  making  waste  during  the  suit ;  the 
other  is  for  the  demandant,  who  is  adjudged  to  recover  seisin 
of  the  land  in  question,  after  judgment  and  before  execution 
sued  by  the  writ  of  habere  facias  fwssessionejn,  to  prevent 
waste  being  made  till  he  gets  into  possession.  Reg.  Grig.  76; 
Reg.  Judic.  33  :  F.  N.  B.  60,  6l :  3  Inst.  328. 

In  suing  out  these  two  writs,  this  difference  was  formerly 
observed ;  that  in  actions  merely  possessory,  where  no  damages 
are  recovered,  a  writ  of  estrepement  might  he  had  at  any  tiuie 
pendente  lite,  nay,  even  at  the  time  of  suing  out  the  original 
writ  or  first  process:  but  in  an  action  where  damages  were 
recovered,  the  demandant  could  only  have  a  writ  of  estrepe- 
ment, if  he  was  apprehensive  of  waste,  after  verdict  had ;  for 
with  regard  to  waste  done  before  the  verdict  was  given,  it  was 
presumed  the  jury  would  consider  that  in  assessing  the  damages. 
E.  N.  B.  6'0,  61.  But  now  it  seems  to  be  held  by  an  equitable 
construction  of  the  stat,  of  Glouc.  and  in  advancement  of  the 
remedy,  that  a  writ  of  estrepement  to  prevent  waste,  may  be 
had  in  every  stage  as  well  of  such  actions  wherein  damages 
are  recovered,  as  of  those  wherein  only  possession  is  had  of  the 
lands ;  for  perhaps  the  tenant  may  not  be  able  to  satisfy  the 
demandant  his  full  damages.  Ib.  61.  And  therefore  now  in 
action  of  waste  itself  to  recover  the  place  wasted,  and 


an 

also  damages,  a  writ  of  estrepement  will  lie  as  well  before 
as  after  judgment.  For  the  plaintiff  cannot  recover  damages 
for  more  waste  than  is  contained  in  his  original  complaint; 
neither  is  he  at  liberty  to  assign  or  give  in  evidence  any 
waste  made  after  suing  out  the  writ :  it  is  therefore  reason- 
able that  he  should  have  this  writ  of  preventive  justice,  since 
he  is  in  his  present  suit  debarred  of  any  further  remedy. 
5  II  <: p.  113, 

If  a  writ  of  estrepement  forbidding  waste  be  directed  and 
delivered  to  the  tenant  himself,  as  it  may  be,  and  he  afterwards 
proceeds  to  commit  waste,  an  action  may  be  carried  on  upon 
the  foundation  of  this  writ,  wherein  the  only  plea  of  the  tenant 
can  be,  non  fecit  vastum  contra  prohibUionem ;  and  if  upon  ver- 
dict it  be  found  that  he  did,  the  plaintiff  may  recover  costs  and 
damages ;  or  the  party  may  proceed  to  punish  the  defendant 
for  the  contempt.    Moor,  100. 

As  a  writ  of  estrepement  may  be  directed  either  to  the 
tenant  and  his  servants,  or  to  the  sheriff;  if  it  he  directed  to 
the  tenant  and  his  servant,  and  they  are  duly  served  with  it,  if 
they  afterwards  commit  waste,  they  may  be  committed  to  prison 
for  this  contempt  of  the  writ.  But  it  is  said  not  to  be  so  when 
directed  to  the  sheriff,  because  he  may  raise  the  posse  comity 
tus  to  resist  them  who  make  waste.  Hob.  85.  Though  it 
hath  been  adjudged,  that  the  sheriff  may  likewise  impnson 
offenders  if  he  be  put  to  it ;  and  that  he  may  make  a  warrant  to 
others  to  do  it.    5  Rep.  115:2  Inst.  329.  ,  . 

The  writ  of  estrepement  lies  properly  where  the  plain Wt  in 
a  real  action  shall  not  recover  damages  by  his  action,  and  as 
it  were  supplies  damages  ;  for  damages  and  costs  may  be  reco- 
vered for  waste  after  the  writ  of  estrepement  is  brought,  see 
Moor,  100:  2  InsL  328.  If  tenants  commit  waste  in  houses 
assigned  a  feme  for  dower,  on  her  bringing  action  of  dower, 
writ  of  estrepement  lies.  5  Rep.  115.  See  Cro.  Ehz.  114: 
Moor,  622.  But  pending  a  writ  of  partition  between  copar- 
ceners, if  the  tenant  commit  waste,  this  writ  will  not  he  granted 
because  there  is  equal  interest  between  the  parties,  and  the  wm 
will  not  lie  but  where  the  interest  of  the  tenant  is  to  be  dis- 
proved.   GoldsL  50 :  2  Nets.  AL  754. 

In  the  Chancery,  on  filing  of  a  bill,  and  before  answer,  iw 
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court  will  grant  an  injunction  to  stay  waste,  &c.  1  Lil  547. 
See  tits.  Chancery,  Waste. 

ETATE  PROBANDA.    See  Mate. 

ETHELLIXG,  or  /ETHEL! N  O,  Sax.-]  Signifies  noble  ; 
and  among  the  English  Saxons  it  was  the  title  of  the  prince, 
or  the  king's  eldest  son,    Camden.    See  Adding. 

EVASION,  Evasio.~]  A  subtle  endeavouring  to  set  aside 
truth,  or  to  escape  the  punishment  of  the  law ;  which  will 
not  be  end  tired.  If  a  person  says  to  another  that  he  will  not 
strike  him,  but  will  give  him  a  pot  of  ale  to  strike  first,  and 
accordingly  he  strikes,  the  returning  of  it  is  punishable  ;  and 
if  the  person  first  striking  be  killed,  it  is  murder ;  for  no  man 
shall  evade  the  justice  of  the  law  hi/  such  a  pretence  to  cover  fits 
malice.  1  E  ?.  C  81.  No  one  may  plead  ignorance  of  the 
law  to  evade  it,  &c. 

EVENINGS.  The  delivery  at  even  or  night  of  a  certain 
portion  of  grass  or  corn,  &c.  to  a  customary  tenant,  who  per- 
forms the  service  of  cutting,  mowing,  or  reaping  for  his  lord, 
given  him  as  a  gratuitv  or  encouragement.    Kennel's  Gloss. 

EVES-DROPPERS.    See  Eaves-droppers. 

EVICTION,  from  evinco,  to  overcome. J  A  recovery  of 
land,  &e.  by  form  of  law.  If  land  is  evicted,  before  the  time 
of  payment  of  rent,  on  a  lease,  no  rent  shall  be  paid  by  the 
lessee.  10  Hep.  128.  Where  lands  taken  on  extent  are 
evicted  or  recovered  by  better  title,  the  plaintiff*  shall  have  a 
new  execution.  4  Rep.  66.  If  a  widow  is  evicted  of  her 
dower  or  thirds,  she  shall  be  endowed  in  the  other  lands  of 
the  heir.  2  Dane.  Ah.  6"70.  And  if  on  an  exchange  of  lauds, 
either  party  is  evicted  of  the  lauds  given  in  exchange,  he  mav 
enter  on  his  own  lands.    4  Rep.  121. 
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Evidentia.]    Proof  by 
or  by  writings  or  records. 

It  is  called  evidence,  because  thereby  the  point  in  issue  in 
a  cause  to  he  tried,  is  to  be  made  evident  to  the  jury ;  for 
probationer  debetU  esse  evidentes  el  perspictite.  Co.  Lit.  283. 
The  evidence  to  a  jury  ought  to  be  upon  the  oath  of  witnesses ; 
or  upon  matters  of  record,  or  by  deeds  proved,  or  other  like 
authenticated  matter.  I  JaL  Ah.  6  J-7 -  And  evidence  con- 
taineth  testimony  of  witnesses,  and  all  other  proofs  to  be  given 
and  produced  to  a  jury  for  the  finding  of  any  issue  joined 
between  parties.    Co.  Lit.  283. 

The  system  of  evidence,  as  now  established  in  our  courts  of 
common  law,  is  very  full,  comprehensive,  and  refined ;  a  sum- 
mary of  the  law  on  the  subject  is  here  presented. 

The  nature  of  the  present  work  will  not  allow  room  for  the 
numberless  niceties  and  distinctions  of  what  is,  or  is  nut,  legal 
evidence  to  a  jury.  A  few  of  the  general  heads  and  leading 
maxims  relative  to  this  point,  as  well  as  in  civil  or  criminal 
cases,  together  with  some  observations  on  the  manner  of  giving 
evidence,  are  first  selected. 

Evidence,  as  has  been  already  remarked,  signifies  that  which 
demonstrates,  makes  evident  or  clear,  or  ascertains  the  truth  of 
the  very  fact  or  point  in  issue,  either  on  the  one  side  or  on  the 
other ;  and  no  evidence  ought  to  be  admitted  to  anv  other 
point.  Therefore  upon  an  action  of  debt,  when  the  defendant 
denies  his  bond  by  the  plea  of  non  est  fuel  urn,  arid  the  issue  is, 
whether  it  be  the  defendant's  deed  or  no,  he  cannot  give  a 
release  of  this  bond  in  evidence,  for  that  does  not  destroy  the 
bond,  and  therefore  does  not  prove  the  issue  which  he  has 
chosen  to  rely  upon,  viz.  that  the  bond  has  no  existence. 

Again  ;  evidence  in  the  trial  by  jury  is  of  two  kinds,  either 
that  which  Ls  given  in  proof,  or  that  which  the  jurv  mav  re- 
ceive by  their  own  private  knowledge.  As  to  the  latter,  see 
tit.  Jury.  The  former,  or  proofs  (to  which  in  common  speech 
the  name  of  evidence  is  usually  confined),  are  cither  written, 
or  parol,  that  is,  by  word  of  mouth.  Written  proofs,  or  evi- 
dence, arc,  1.  Records;  and  2.  Ancient  deeds  of  30  years' 
standing,  which  prove  themselves;  but,  3,  Modern  deeds;  and 


f  °th7  writings  must  be  attested  and  verified  bv  parol  evi- 
dence of  witnesses.  And  the  one  general  rule  that  runs  through 
all  the  doctrine  of  trials  is  this,  that  the  best  evidence  the 
nature  of  the  case  will  admit  of  shall  alwavs  be  reuuired,  if 
possible  to  be  had;  but  if  not  possible,  then 'the  best  evidence 
that  can  be  had  shall  be  allowed.    For  if  it  be  found  there  is 
any  better  evidence  existing  than  is  produced,  the  very  not 
producing  it  is  a  presumption  that  it  would  have  detected 'some 
ialsehood  that  at  present  is  concealed.    Thus,  in  order  to 
prove  a  lease  for  years,  nothing  else  shall  be  admitted  but  the 
very  deed  of  lease  itself,  if  in  being ;  but  if  that  positively  be 
proved  to  be  burnt  or  destroyed  (not  relying  on  any  loose  nega- 
tive, as  that  it  cannot  be  found,  or  the  like),  then  an  attested 
copy  may  be  produced,  or  parol  evidence  given  of  its  contents. 
So,  no  evidence  of  a  discourse  with  another  will  be  admitted, 
but  the  man  himself  must  be  produced;  yet  in  some  cases  (as 
m  proof  of  any  general  customs,  or  matters  of  common  tradition 
or  repute),  the  courts  admit  of  hearsay  evidence,  or  an  account 
of  what  persons  deceased  have  declared  in  their  lifetime;  but 
such  evidence  will  not  be  received  of  any  particular  facts.  So, 
tors  books  of  accounts,  or  shop-books,  are  not  allowed  of  them- 
selves to  be  given  in  evidence  for  the  owner,  but  a  servant 
who  made  the  entry  may  have  recourse  to  them  to  refresh  his 
memory  ;  and  if  such  servant  (who  was  accustomed  to  make 
those  entries)  be  dead,  and  his  hand  be  proved,  the  book  may 
be  read  in  evidence.    Bull,  A7,  p.  282,  283 :  SalL  285.  But 
as  this  kind  of  evidence,  even  thus  regulated,  would  be  much 
too  hard  upon  the  buyer  at  any  long  distance  of  time,  the  stat. 
/  Jac.  1,  c.  12.  (the  penners  of  which  seem  to  have  imagined 
that  the  lxioks  of  themselves  were  evidence  at  common  law), 
confines  this  Bpeciefl  of  proof  to  such  transactions  as  have  hap- 
pened within  one  year  before  the  action  brought;  unless 
between  merchant  and  merchant  in  the  usual  intercourse  of 
trade.    For  accounts  of  so  recent  a  date,  if  en 
more  easily  be  unravel k-d  and  adjusted. 

13  ut  if  a  fact  to  be  proved  has  been  reduced  to  paper,  tins 
will  not  prevent  its  being  proved  by  parol  evidence.  For 
instance,  a  receipt  of  money  may  be  proved  bv  parol  evi- 
dence, though  a  written  receipt  was  given.  4  Esp.  213.  So  the 
tact  of  parties  standing  in  the  relation  of  landlord  and  tenant 
may  be  proved  by  parol,  though  there  is  a  written  contract,  but 
not  the  terms  of  the  tenancy.  7  7i.  £  C.  6U.  So  also  the 
fac  of  partnership,  though  there  be  a  deed  of  partnership.  Rm 
*  Mo.  L  a .  1 87.  So  the  fact  of  a  marriage  need  not  necessarily 
be  proved  by  the  register;  and  the  inscriptions  on  banners  at  a 
public  meeting  may  be  proved  without  producing  them  3  li 
ty  A.  5b(),  ° 

With i  regard  to  pawl  evidence,  or  witnesses,  there  is  a  pro- 
cess to  bring  them  in  by  writ  of  suhpwmi  ad  lesti/tcaiJum  • 
which  commands  them,  laying  aside  all  pretences  and  excuses 
to  appear  at  the  trial,  on  pain  of  one  hundred  pounds  to  he 
for  cited  to  the  king;  to  which  the  stat.  5  Eliz.  c.  9.  has 
added  a  penalty  of  10/.  to  the  party  aggrieved,  and  damages 
equivalent  to  the  loss  sustained  by  want  of  his  evidence  But 
no  witness,  unless  his  reasonable  expences  be  tendered  him  is 
bound  to  appear  at  all ;  nor  if  he  appears,  is  he  bound  to 
evidence  till  such  charges  are  actually  paid  hi 


rroneous,  may 
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resides  within  the  lulls  of  mortality,  and  is  summoned  to Live 
evidence  within  the  same.  This  compulsory  process,  to  brim, 
in  unwilling  witnesses,  and  the  additional  terrors  of  an  attach- 
ment in  cases  of  disobedience,  are  of  excellent  use  in  the 
thorough  investigation  of  truth. 

All  vvitnesses,  of  whatever  religion  or  couutrv,  that  have  the 
use  ol  their  reason,  are  to  be  received  and  examined,  except 
such  as  are  infamous,  or  such  as  are  interested  in  the  event  of 
tne  cause.  All  others  are  competent  witnesses;  though  the 
jury,  irom  other  circumstances,  will  judge  of  their  credihilitu 
Infamous  persona  are  such  as  may  be  challenged  as  jurors 
propter  delictum  ;  and  therefore  shall  never  be  admitted  to  oive 
evidence  to  inform  that  jury,  with  whom  they  were  too  scan- 
dalous to  associate.    Interested  witnesses  may  be  examined 


EVIDENCE. 


upon  a  voir  dire,  if  suspected  to  be  secretly  concerned  in  the 
event ;  or  their  interest  may  be  proved  in  court.    Which  hist 
is  the  only  method  of  supporting  an  objection  to  the  former 
class ;  for  no  man  is  to  be  examined  to  prove  his  own  infamy. 
And  no  counsel,  attorney,  or  other  person,  intrusted  with  the 
secrets  of  the  cause  by  the  party  himself,  shall  be  compelled, 
or  perhaps  allowed,  to  give  evidence  of  such  conversation  or 
matters  of  privacy,  as  came  to  his  knowledge  by  virtue  of  such 
trust  and  confidence;  but  he  may  he  examined  as  to  mere 
matters  of  fact,  as  the  execution  of  a  deed  or  the  like,  which 
might  have  come  to  his  knowledge  without  being  intrusted  in 
the  cause.    Bull,  N.  P.  284;  1  Vent.  97-    The  indecency  of 
evidence  is  no  objection  to  its  being  received  when  it  is  neces- 
sary to  the  decision  of  a  civil  or  criminal  right.  Cow  p.  729- 

One  witness  (if  credible)  is  .sufficient  evidence  to  a  jury  of 
anv  single  fact ;  though,  undoubtedly,  the  concurrence  of  two 
or 'more  corroborates  the  proof.  Yet  our  law  considers  that 
there  are  many  transactions  to  which  only  one  person  is  privy ; 
and  therefore  does  not  always  demund  the  testimony  of  two,  as 

the  civil  law  requires. 

Positive  proof  is  always  required  where  from  the  nature  ot 
the  case  it  appears  it  might  possibly  have  been  had.  But,  next 
to  positive  proof,  circumstantial  evidence,  or  the  doctrine  of 
presumptions,  must  take  place:  for  when  the  fact  itself  cannot 
be  demonstrative! v  evinced,  that  which  comes  nearest  to  the 
proof  of  the  fact  is  the  proof  of  such  circumstances  which  either 
necessarily  or  usually  attend  such  facts;  and  these  are  called 
presumptions,  which  arc  only  to  he  relied  upon  till  the  contrary 
be  actually  proved.  Stabitur  pmsumptione  donee  probetur  in 
coutrarium.  Co.  Lit.  373.  Violent  presumption  is  many 
times  equal  to  full  proof;  for  there  those  circumstances  appear 
which  necessarily  attend  the  fact,  Ibid.  6.  As  if  a  landlord 
sues  for  rent  due  at  Michaelmas  1754,  and  the  tenant  cannot 
prove  the  payment,  but  produces  an  acquittance  for  rent  due  at 
a  subsequent  time,  in  full  of  all  demands,  this  is  a  violent  pre- 
sumption of  his  having  paid  the  former  rent,  and  is  equivalent 
to  full  proof;  for  though  the  actual  payment  js  not  proved, 
vet  the  acquittance  in  full  of  all  demands  is  proved,  which 
could  not  be  without  such  payment ;  and  it  therefore  induces 
so  forcible  a  presumption,  that  no  proof  shall  be  admitted  to 
the  contrary.    Gilb.  Evid.  t6l. 

Probable  presumption  arising  from  such  circumstances  as 
nsuallit  attend  the  fact,  hath  also  its  due  weight ;  as  if,  in  a  suit 
for  rent  due  in  I7#*~  the  tenant  proves  the  payment  of  the 
rent  due  in  1755,  this  will  prevail  to  exonerate  the  tenant; 
Co.  LiU  37 3  ;  unless  it  be  clearly  shown  that  the  rent  of  1754, 
was  retained  for  some  special  reason,  or  that  there  was  some 
fraud  or  mistake ;  for  otherwise  it  will  be  presumed  to  have 
been  paid  before  that  in  1755,  as  it  is  most  usual  to  receive 
first  the  rents  of  longest  standing.  So  where  a  bill  of  exchange 
negotiated  after  acceptance,  is  produced  from  the  hands  of  the 
acceptor  after  it  is  due,  the  presumption  is  that  the  acceptor 
has  paid  it.  1  Stork  225  :  2  Camp.  439.  And  see  Roseoe  on 
Evidence,  p.  14. 

Light,  or  rash  presumptions,  have  no  weight  or  validity 

at  all.  ,  t 

The  oath  administered  to  the  witness  is  not  only  that  what 
he  deposes  shall  he  true,  but  that  he  shall  also  depose  the 
whole  truth:  so  that  he  is  not  to  conceal  any  part  of  what  he 
knows,  whether  interrogated  particularly  to  that  point  or  not. 
And  all  this  evidence  is  to  be  given  in  open  court,  in  the  prc~ 
sence  of  the  parties,  their  attorney,  the  counsel,  and  all  by- 
standers;  and  before  the  judge  and  jury  ;  each  party  having 
liberty  to  except  to  its  competency,  which  exceptions  are  pub- 
licly stated,  and  by  the  judge  are  openly  and  publicly  allowed 
or  disallowed,  in  the  face  of  the  country.  And  if  either  in  his 
directions  or  decisions  he  mis-states  the  law  by  ignorance,  in- 
advertence, or  design,  the  counsel  on  either  side  may  require 
hira  publicly  to  seal  a  bill  of  exceptions,  stating  the  point 
wherein  he  is  supposed  to  err:  or  if  the  legal  effect  of  a  record 
or  other  evidence  is  doubted,  this  may  be  tried  on  a  demurrer 


to  evidence.    But  the  most  usual  course  is  to  apply  foranew^ 
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trial  on  the  ground  that  the  evidence  has  been  improperly  ad 
mitted.    3  Comm.  $01 — 372. 

The  true  theory  of  evidence  is  admirably  explained  in  Bull. 
Nt.  Pru  Part  VI.  from  Gilbert's  Law  of  Evidence ;  and  it  con- 
cludes with  taking  a  view  of  all  the  general  rules  of  evidence 
together,  from  whence  the  following  abstract  is  given. 

1.  The  first  general  rule  is  that  the  best  evidence  must  be 
given  that  the  nature  of  the  thing  is  capable  of.  The  true 
meaning  of  this  rule  is  that  no  such  evidence  shall  be  brought 
as  ex  naturd  rci  supposes  still  a  greater  evidence  behind,  in  the 
party's  possession  or  power ;  for  such  evidence  is  altogether 
insufficient  and  proves  nothing.  But  if  it  is  proved  that  an 
original  deed,  will,  &c.  is  in  the  hands  of  the  adverse  party,  or 
is  destroyed  without  default  of  the  party  who  ought  to  pro- 
duce it,  a  copy  will  be  admitted ;  because  then  such  copy  is 
the  best  evidence. 

In  general  when  any  written  instrument  is  in  the  possession 
of  the  opposite  party,  secondary  evidence  of  the  contents  is 
inadmissible  without  proof  of  a  notice  to  produce  the  original. 
But  where,  from  the  nature  of  the  proceedings,  the  party  in 
possession  of  the  instrument  has  notice  that  he  is  to  he  charged 
with  the  possession  of  it,  as  in  case  of  trover  for  a  bond,  a 
notice  to  produce  is  unnecessary.  1*  East,  274:  6  B.  C. 
3[)S.  If  the  party  refuses  to  produce  the  papers  required  ;  such 
a  circumstance  does  not  raise  any  inference  against  hira,  it 
merely  entitles  the  other  party  to  go  on  secondary  evidence. 
3  Camp.  363:  1  Stark.  315. 

2.  No  person  interested  in  the  question  can  be  a  witness. 
There  is  no  rule  in  more  general  use,  and  none  that  is  so  little 
understood.  See  1  Term  Rep.  302.  And  there  are  some 
exceptions  to  it,  e.  g.  1 .  A  party  interested  will  be  admitted 
in  a  criminal  prosecution  in  most  instances;  2.  He  maybe 
admitted  for  the  sake  of  trade  and  the  common  usage  of  busi- 
ness ;  as  porters,  apprentices,  &c.  to  prove  delivery  of  goods, 
&c.  though  it  tend  to  clear  themselves  of  neglect.  See  3  Tenn 
Rep.  29;  Str.  ()47,  1083.  3.  Where  no  other  evidence  is 
reasonably  to  be  expected.  4.  Where  he  acquires  the  interest 
by  his  own  act,  after  the  party  who  calls  him  as  a  witness  has 
;l  riuht  to  his  evidence.  5.  Where  the  possibility  of  interest 
is  very  remote.  See  1  Term  Rep.  1 63,  164.  and  more  at 
length,  this  tit.  Div.  II.  1. 

The  general  rule  was,  that  no  objection  could  be  made  to  the 
competency  of  a  witness  unless  he  was  directly  interested  in 
the  event  of  the  suit,  or  could  avail  himself  of  the  verdict  in 
the  cause,  so  as  to  give  it  in  evidence  on  any  future  occasion  in 
support  of  his  own  interest.  7  Term.  Rep.  6l:  1  ffi«£.20O: 
4-  Bing.  649.  But  the  latter  ground  of  objection  has  been 
removed  by  the  3  and  4  IV.  4.  c.  42.   See  the  section,  post,  n. 

3.  The  third  general  rule  is,  that  hearsay  is  no  cadence. 
For  no  evidence  is  to  be  admitted  but  what  is  upon  oath,  and 
if  the  first  speech  were  without  oath,  another  oath  that  there 
was  such  a  speech  makes  it  no  more.  Besides,  if  the  speaker 
be  living,  it  is  not  the  best  evidence.  But  hearsay  has  been 
admitted  in  corroboration  of  a  witness's  testimony.  And  hear- 
say of  members  of  a  family  is  admitted  to  prov  e  a  pedigree, 
and  hearsay  is  admissible  to  prove  public  rights;  and  m  some 
other  cases  where  the  party  makes  a  statement  against  his 
interest.    Roseoe  on  Evidence,  24.  . 

4.  In  all  cases  where  a  general  character  or  behaviour  is  pu* 
in  issue,  evidence  of  particular  facts  may  be  admitted  ;  but  no 
where  it  comes  in  collaterally. 

5.  Ambiguitas  vcrbornm  'latens  verijicatione  sttppldur,  na 
(pwd  ex  facto  oritur  amtmuum,  verifieatkme  facti  tollitur. 

(>.  In  every  issue  the  affirmative  is  to  be  proved.  A ^nega- 
tive cannot  re-ularlv  be  proved,  and  therefore  it  is  s"mci^ 
to  deny  what  is  affirmed  until  it  be  proved:  but  when  tne 
affirmative  is  proved,  the  other  party  may  contest  it  with  oppo- 
site proofs  of  some  matter  or  proposition  totally  mconsiste 
with  what  is  affirmed.  . 
In  general,  where  the  issue  is  on  the  life  or  death  ot  a  ^ 
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son  once  existing,  the  proof  lies  on  the  partv  asserting  the 
death.    2  Easts  Rep.  312.    See  post,  II.  3. 

Where  the  law  presumes  the  affirmative  of  any  fact,  the 
negative  of  such  fact  must  be  proved  by  the  party  averring  it 
in  pleading.    3  East's  Rep.  192. 

Thus,  where  the  issue  involves  a  culpable  omission,  it  is  in- 
cumbent on  the  party  making  the  charge  to  prove  it,  although 
he  must  prove  a  negative  ;  for  the  other  partv  shall  be  presume  d 
innocent  till  proved  to  be  guilty.  3  East,  193:  5  B.  $  C. 
327. 

7.  No  evidence  need  be  given  of  what  is  agreed  by  the 
pleadings.  For  the  jury  are  only  sworn  to  try  the  matter  in 
issue  between  the  parties,  so  that  nothing  else  is  properly 
before  them. 

8.  Whensoever  a  man  cannot  have  the  advantage  of  the 
special  matter  by  pleading,  he  may  give  it  in  evidence  on  the 
general  issue.    See  tit.  Pleading. 

9>  If  the  substance  of  the  issue  he  proved,  it  is  sufficient. 
As  to  this,  see  also  tits.  Pleading  ;  Modo  et  Forma. 

The  doctrine  of  Evidence  in  Criminal  Cases  is,  in  most 
respects,  the  same  as  that  upon  civil  actions.  There  are,  how- 
ever; a  few  leading  points,  wherein  by  several  statutes  and 
resolutions  a  diiterence  is  made  between  civil  and  criminal  evi- 
dence. 

1.  In  all  cases  of  high  treason,  and  misprison  of  treason,  by 
stats.  I  Ed.  6.  c.  12.  and  5  and  6  Ed.  6.  c.  11.  two  lawful  wit- 
nesses are  required  to  convict  a  prisoner,  unless  he  shall  wil- 
lingly and  without  violence  confess  the  same.  By  stat.  1  and 
2  P.  §  M*  e.  1 0.  an  exception  was  made  as  to  treasons  in  coun- 
terfeiting the  king's  seals  or  signatures:  and  by  the  various  acts 
relating  to  treasons  committed  in  counterfeiting  the  coin,  it 
was  provided  that  the  evidence  of  one  witness  should  be  suffi- 
cient. By  the  2  W.  4.  c.  33.  these  acts  have  been  repealed, 
the  laws  relating  to  offences  against  the  coin  consolidated,  and 
the  crime  reduced  to  felony.  By  the  stat.  7  W.  3.  c.  3.  in 
prosecutions  for  the  treasons  to  which  that  act  extends,  the 
same  rule  (of  requiring  two  witnesses)  is  again  enforced  ; 
with  this  addition,  that  the  confession  of  the  prisoner,  which 
shall  countervail  the  necessity  of  such  proof,  must  be  in  open 
court.  In  the  construction  of  which  act  it  hath  been  holden, 
that  a  confession  of  the  prisoner,  taken  out  of  court,  before  a 
magistrate  or  person  having  competent  authority  to  take  it,  and 
proved  by  two  witnesses,  is  sufficient  to  convict  him  of  treason. 
Foster,  240.  244.  But  hasty  unguarded  confessions,  made  to 
persons  having  no  such  authority,  ought  not  to  be  admitted  as 
evidence  under  tliis  statute.  And  indeed,  even  in  cases  of 
felony  at  the  common  law,  they  are  the  weakest  and  most  sus- 
picious of  all  testimony  ;  ever  liable  to  be  obtained  by  artifice, 
false  hopes,  promises  of  favour,  or  menaces  ;  seldom  remembered 
accurately,  or  reported  with  due  precision  ;  and  incapable  in 
their  nature  of  being  disproved  by  other  negative  evidence. 
By  the  same  stat.  7  W%  3.  c.  3.  it  is  declared  that  both  witnesses 
must  be  to  the  same  overt  act  of  treason ;  or  one  to  one  overt 
act,  and  the  other  to  another  overt  act  of  the  same  species  of 
treason ,  and  not  of  distinct  heads  or  kinds :  and  no  evidence 
shall  be  admitted  to  prove  any  overt  act  not  expressly  laid  in 
the  indictment.  See  2  State  Trials,  144:  Foster,  235.  And 
therefore  in  Sir  John  Fcnwick's  case,  in  King  William's  time, 
where  there  was  but  one  witness,  an  act  of  parliament  (stat. 
8  IV.  3.  c.  4.)  was  made  on  purpose  to  attaint  him  of  treason, 
and  he  was  executed.  5  State  Trials,  40.  But  in  all  cases 
where  the  treason  alleged  is  the  assassination  of  the  king,  or  any 
direct  attempt  against  his  life  or  his  person,  the  prisoner  is,  by 
3{)  and  40  G.  3.  c.  93,  to  be  tried  upon  the  like  evidence  as  if 
he  stood  charged  with  murder. 

In  every  other  accusation  one  positive  witness  is  sufficient ; 
except  in  cases  of  indictments  for  perjury,  where  one  witness 
is  not  sufficient,  because  then  there  is  only  one  oath  against 
another,    10  Mod.  194. 

2.  From  the  reversal  of  Colonel  Sydney's  attainder  by  act  of 
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parliament  in  1689  (8  State  Trials,  472.),  it  may  be  collected 
that  the  mere  similitude  of  hand*  writing  in  two  papers  shown 
to  a  jury,  without  other  concurrent  testimony,  is  no  evidence 
that  both  were  written  by  the  same  person'  (2  Hawk.  P.  C. 
431.);  yet  undoubtedly  the  testimony  of  witnesses,  well  ac- 
quainted with  the  party's  hand,  that  they  believe  the  paper  in 
question  to  have  been  written  by  him,  is  evidence  to  be  left  to 
a  jury.  Lord  Preston  s  case,  A.I).  I69O,  1694,  4  State  Trials, 
463:  Francia's  case,  A.D.  G  State  Trials,  6$:  Layers 

case,  A.D.  1722,  Ibid.  279:  Hcnzey's  case,  A.D.  1758:  4 
Purr,  644.— See  post,  1 1  3. 

A  comparison  of  hand- writings  without  any  other  know- 
ledge of  the  character  of  the  hand- writing,  furnishes  no  evi- 
dence. Peake,  40:  2  Carr.  #  P.  477*  But  a  witness  may 
form  his  opinion  as  to  the  genuineness  of  the  hand-writing  to  a 
document,  by  inspecting  other  documents  which  are  authentic. 
Roscoe,  69*  And  the  jury  may  judge  whether  an  instrument 
is  of  the  hand- writing  of  the  party  by  comparing  it  with  other 
documents  in  evidence  in  the  cause  which  are  undoubtedly  of 
the  party's  hand-writing;  but  not  with  documents  only  put  in 
evidence  for  the  purpose  of  comparison.  2  Moo.  Malk. 
133:  Rex  v.  Morgan,  id.  in  not  vs. 

All  presumptive  evidence  of  felony  should  be  admitted 
cautiously  :  for  the  law  holds  that  it  is  better  that  ten  guilty 
persons  escape,  than  that  one  innocent  suffer*  And  Sir  Mat- 
thew Hale,  in  particular,  lavs  down  two  rules  most  prudent 
and  necessary  to  be  observed,  1.  Never  to  convict  a  man  for 
stealing  the  goods  of  a  person  unknown,  merely  because  he 
will  give  no  account  how  be  came  by  them,  unless  an  actual 
felony  be  proved  of  such  goods :  and  2.  Never  to  convict  any 
person  of  murder  or  manslaughter,  till  at  least  the  body  be 
found  dead;  on  account  of  two  instances  he  mentions,  where 
persons  were  executed  for  the  murder  of  others,  who  were  then 
alive,  but  missing.    2  Hal.  P.  C\  200, 

The  nature  of  presumptive  evidence  and  of  presumptions 
(which  have  been  in  general  much  too  technically  treated)  is 
well  explained  and  illustrated  by  an  extract  from  the  judgment 
of  C.  J.  Abbot,  in  Rex  v.  Burdett,  4  B.  §  A.  l6l. 

"  A  presumption  of  any  fact  is  properly  an  inferring  of  that 
fact  from  other  facts  that  are  known  :  it  is  an  act  of  reasoning; 
and  much  of  human  knowledge  on  all  subjects  is  derived  from 
this  source.  A  fact  must  not  be  inferred  without  premises 
that  will  warrant  the  inference;  but  if  no  fact  could  be  as- 
certained by  inference  in  a  court  of  law,  very  few  offenders 
could  be  brought  to  justice.  In  a  great  portion  of  trials  as  they 
occur  in  practice,  no  direct  proof  that  the  party  accused  actually 
committed  the  crime  is  or  can  be  given.  Tiie  man  who  is  charged 
with  theft  is  rarely  seen  to  break  the  house  or  take  the  goods : 
and  in  cases  of  murder  it  rarely  happens  that  the  eye  of  any 
witness  sees  the  fatal  blow  struck,  or  the  poisonous  ingredient 
poured  into  the  cup.  In  drawing  an  inference  or  a  conclusion 
from  facts  proved,  regard  must  always  be  had  to  the  nature  of 
the  particular  case,  and  the  facility  that  appears  to  be  afForded 
either  of  explanation  or  contradiction.  No  person  is  to  be 
required  to  explain  or  contradict,  until  enough  has  been 
proved  to  wan  ant  a  reasonable  and  just  conclusion  against 
him  in  the  absence  of  explanation  or  contradiction:  but  when 
such  proof  has  been  given,  and  the  nature  of  the  case  is  such 
as  to  admit  of  explanation  or  contradiction  (if  the  conclusion 
to  which  the  proof  tends  be  untrue),  and  the  accused  offers  no 
explanation  or  contradiction,  what  can  human  reason  do  other- 
wise than  adopt  the  conclusion  to  which  the  proof  tends?  The 
premises  may  lead  more  or  less  strongly  to  the  conclusion, 
and  care  must  be  taken  not  to  draw  the  conclusion  hastilv  ;  but 
in  matters  that  regard  the  conduct  of  men,  the  certainty  of 
mathematical  demonstration  cannot  be  required  or  expected ; 
and  it  is  one  of  the  peculiar  advantages  of  our  jurisprudence 
that  the  conclusion  is  to  be  drawn  by  the  unanimous  judgment 
and  conscience  of  twelve  men  conversant  with  the  aflsurs  And 
business  of  life,  and  who  know  that  where  reasonable  doubt  is 
entertained  it  is  their  dutv  to  acquit,  and  not  by  the  judgment 
3  o 
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of  one  or  more  lawyers,  whose  habits  might  be  suspected  of 
leading  them  to  the  indulgence  of  too  much  subtlety  and 
refinement*" 

Lastly,  it  was  an  ancient  and  commonly  received  practice 
(1  Stale  Trials,  passim),  that  as  counsel  was  not  allowed  to 
any  prisoner  accused  of  a  capital  crime,  so  neither  should  he  be 
suffered  to  exculpate  himself  by  the  testimony  of  any  witnesses. 
And  therefore  it  deserves  to  be  remembered  to  the  honour  of 
Mary  I.  that  she  first  desired  such  evidence  to  be  received  in  a 
court  of  justice.  Afterwards  the  courts  grew  so  heartily 
ashamed  of  a  doctrine  so  unreasonable  and  oppressive,  that  a 
practice  was  gradually  introduced  of  examining  witnesses  for 
the  prisoner,  but  not  upon  oath.  2  Buhl.  147 :  Cro.  Car.  2Q2. 
The  consequence  of  this  still  was,  that  the  jury  gave  less  credit 
to  the  prisoner  s  evidence  than  to  that  produced  by  the  crown. 
Sir  Edward  Coke  protests  very  strongly  against  this  tyrannical 
practice,  declaring  that  he  never  read  in  any  act  of  parliament, 
book,  case,  or  record,  that  in  criminal  cases  the  party  accused 
shall  not  have  witnesses  sworn  for  him  ;  and  therefore  there  is 
not  so  much  as  scintilla  juris  against  it.  3  InsL  79-  See  also 
2  Hal.  P.  C.  283.  and  his  Summary,  2f>4.  And  the  House 
of  Commons  were  so  sensible  of  this  absurdity,  thai  in  the  bill 
for  abolishing  hostilities  between  England  and  Scotland  (stat. 
4  Jac.  1.  c.  when  felonies  committed  by  Englishmen  in 
Scotland  were  ordered  to  be  tried  in  one  of  the  three  northern 
counties,  they  insisted  on  a  clause,  and  carried  it,  notwith- 
standing the  efforts  of  both  the  crown  and  the  House  of  Lords, 
against  the  practice  in  the  courts  of  England,  and  the  express 
law  of  Scotland,  t£  that  in  all  such  trials  for  the  better  dis- 
covery of  the  truth,  and  the  better  information  of  the  con- 
sciences of  the  jury  and  justices,  there  shall  be  allowed  to  the 
party  arraigned  the  benefit  of  such  credible  witnesses  to  be  ex- 
amined upon  oath,  as  can  be  produced  for  his  clearing  and 
justification."  At  length,  by  stat.  7  ifc  3.  c.  3.  the  same  measure 
of  justice  was  established  throughout  all  the  realm,  in  cases  of 
treason  within  the  act:  and  it  was  afterwards  declared  by 
stat.  1  Anne,  sL  2.  c.  9.  that  in  all  cases  of  treason  and  felony, 
all  witnesses  for  the  prisoner  should  be  examined  upon  oath, 
in  like  manner  as  the  witnesses  against  him.  4  Comm. 
356—360. 

Having  given  the  foregoing  general  view,  more  minute  in- 
formation on  this  subject  may  be  thus  classed ; 

T.  Of  Written  Evidence. 
II.  Unwritten  Evidence:  wherein — 1,  Who  may  be  Wit* 
n esses.  2.  Com  polling  Witnesses  to  appear;  as  also 
of  the  Manner  of  their  giving  Evidence.  3.  Of  Parol 
Evidence  to  explain  written  Documents  J  and  of  Pre- 
sumptive and  Hearsay  Evidence. 

I.  Of  Written  Evidence. — Evidence  by  records  and  tvrii 
ings  is  where  acts  of  parliaments,  statutes,  judgments,  fines 
and  recoveries,  proceedings  of  courts,  and  deeds,  Sic.  are  ad- 
mitted as  evidence. 

A  record  may  be  proved  by  production,  or  by  a  copy. 

Copies  of  records  are  either  exemplifications ;  copies  made  by 
an  authorised  officer;  or  sworn  copies. 

Exemplifications  are  copies  under  the  great  seal,  or  under 
the  seal  of  some  particular  court ;  which  seals  prove  themselves 

Where  the  law  entrusts  a  particular  officer  with  the  making 
of  conies,  it  gives  credit  to  them  in  evidence,  without  further 
proof.  B.  N.  P.  22<J.  Thus  the  chirograph  of  a  fine  is  evi- 
dence  of  the  fine  itself,  because  the  chirographer  is  an  officer 
appointed  by  the  law  to  make  out  such  copies ;  but  it  is  not 
evidence  of  the  proclamations  levied  upon  the  fine,  which  must 
be  proved  by  an  examined  eopy  of  the  roll,  for  the  chirographer 
is  not  appointed  to  make  copies  of  them,    B.  N.  P.  22\),  230. 

Not  only  records,  but  all  public  documents  which  cannot  be 
removed  from  one  place  to  another,  may  be  evidenced  by  a  copy, 
proved  on  oath  to  have  been  examined  with  the  original. 

An  exemplification  of  the  inrolment  of  letters  patent  under 


the  great  seal,  may  be  pleaded  in  evidence.  3  In&t.  1 73,  This 
exemplification  is  a  copy  or  transcript  of  letters  patent  made 
from  the  inrolment  thereof,  and  sealed  with  the  great  seal, 
But  neither  an  exemplification  nor  constat  was  pleadable  at* 
common  law,  because  there  was  only  the  tenor  of  an  inrolment  : 
and  the  tenor  of  a  record  is  not  pleadable,  but  they  are  now 
pleadable  by  stats.  3  and  4  Ed.  6.  c.  4:  13  EUz.  c.  6. 

A  patent  may  be  exemplified  under  the  great  seal  in  Chan- 
cery;  and  also  any  record  or  judgment  in  any  of  the  courts  at 
Westminster,  under  the  proper  seal  of  each  court:  all  whit -h 
exemplifications  may  be  given  in  evidence  to  a  jury,  1  Lit.  583 : 
Shcp.  134.  A  rule  made,  or  writ  filed,  in  any  court  at  West- 
minster, may  be  exemplified  in  the  court  where  made  or  filed. 
But  nothing  but  matter  of  record  ought  to  be  exemplified. 
3  InsL  173. 

Records  and  inrolments  prove  themselves;  and  a  copy  of  a 
record  or  inrolment  sworn  to,  may  be  given  in  evidence.  Co* 
Lit.  117*  262.  A  transcript  of  a  record  in  another  court  may 
be  given  in  evidence  to  a  jury.  1  Lit.  Abr.  55L  There  is  a 
difference  between  pleading  a  record,  and  giving  the  record  in 
evidence ;  if  it  be  pleaded;  it  must  be  sub  pede  sigilli,  or  the 
judges  cannot  judge  thereof:  though  where  it  is  given  in 
evidence,  if  it  be  not  under  the  seal,  the  jury  may  find  the 
same,  if  they  have  other  good  matter  of  inducement  to  prove  it. 
Styles  Rep.  22. 

To  prove  a  copy  of  a  record  it  is  sufficient  to  prove  that  the 
paper  agrees  with  what  the  officer  of  the  court  read  as  the  can- 
tents  of  the  record :  it  is  not  necessary  for  the  persons  examin- 
ing to  exchange  papers,  and  read  them  alternately.  2  W.  P, 
Taunt,  52.  but  query  ? 

A  general  act  of  parliament  may  be  given  in  evidence,  and 
need  not  be  pleaded ;  and  of  these  the  printed  statute-book  is 
good  evidence  :  but  in  the  case  of  a  private  act,  a  copy  of  it  is  to 
be  examined  by  the  records  of  parliament,  and  is  to  be  pleaded. 
Trials  per  pais,  177-  232. 

Local  or  personal  acts  of  parliament  printed  by  the  Icing's  . 
printer,  may  be  produced  in  evidence,  if  they  have  a  clause 
inserted  in  them  for  that  purpose.    See  tit.  Statutes. 

The  Gazette  has  been  held  evidence  of  all  acts  of  state. 
5  Term  Pep.  436.  So  the  articles  of  war,  printed  by  the 
king's  printer,  have  been  held  evidence  of  such  articles.  Rex 
v.  Withers,  cited  in  5  T.  R.  442.  446, 

The  kings  proclamation  offering  a  reward  for  the  appre- 
hension of  the  perpetrators  of  outrages  in  certain  counties  is 
evidence  to  prove  that  acts  of  outrage  had  been  committed  in 
those  parts.    4  M.  cy  S.  532. 

The  journals  of  the  House  of  Lords  have  always  been  ad* 
mitted  as  evidence  of  their  proceedings,  even  in  criminal  cases; 
Coir  p.  17;  and  the  journals  of  the  House  of  Commons  are 
admissible  for  the  same  purpo.se,  although  this  was  formerly 
doubted,  because  they  are  not  records.  Ibid.  But  the  journals 
are  not  evidence  of  particular  facts  stated  in  the  resolutions, 
which  are  not  a  part  of  the  proceedings  of  the  house,  4  State 
Tr.39. 

Journals  of  the  House  of  Lords  have  been  held  evidence  to 
prove  an  address  of  the  lords  to  the  king,  and  the  kings 
answer.  5  Term  Rep.  K.  B.  455.  A  history  of  England,  or 
printed  trial,  may  not  be  read  as  evidence.  1  Ed.  557* 
Camden's  Britannia  was  not  allowed  as  evidence  -  hut  it  baa 
been  held  that  a  history  may  be  evidence  of  the  general  history 
of  the  realm,  though  not  of  a  particular  custom,  or  fact.  Salt 
281  :  Skinner's  Rep.  623. 

By  stat.  10  Anne,  c.  IS,  where  any  bargain  and  sale  inrollcd 
is  pleaded  with  a  profert,  the  party  to  answer  such  profert  may 
produce  a  copy  of  the  inrolment, 

Inrolment  of  a  deed  is  proved  on  certifying  it  by  an  ex- 
amined attested  copy  :  though  inrolment  of  a  deed  which  needs 
no  inrolment,  or  by  which  the  estate  doe*  not  pass,  is  only 
evidence  to  some  purposes,    3  Lev.  SB%  t 

A  record  of  an  inferior  court  hath  been  rejected  in  evidence 
and  the  party  put  to  prove  what  was  done.    And  proceedings 
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of  county  courts,  courts  baron,  &c.  may  be  tried  by  a  jury;  for 
it  hath  been  adjudged  that  they  cannot  be  proved' by  the  rolls, 
but  by  witnesses.  Lit.  75.  But  court  rolls  of  a  court  baron, 
when  shown,  are  good  evidence ;  and  in  many  cases  copies 
of  the  court  rolls  are  allowed  as  evidence.    Trials  per  pats, 

An  ancient  customary  of  a  manor,  delivered  down  with  the 
court  rolls  from  steward  to  steward,  although  not  signed  by 
any  person,  is  good  evidence  to  prove  the  course  of  descent 
within  the  manor.    1  Term  Rep.  K.  B.  466- 

An  entry  in  the  court  rolls  of  a  manor,  stating  the  mode  of 
descent  of  lands  in  the  manor,  is  admissible  evidence  of  the 
mode  of  descent,  although  no  instances  of  any  person *s  having 
taken  according  to  it  be  proved.    5  T.  R.  K.  B.  26. 

And  so  are  entries  in  a  steward's  book  above  thirty  years' 
old,  and  coming  from  the  proper  custody;  and  this,  too,  with- 
out proving  the  hand-writing  of  the  steward.    4  B.  Sr  A.  3"6. 

Entries  in  the  books  of  the  clerk  of  the  peace  of  deputations 
formerly  granted  to  gamekeepers  by  the  real  owner  of  the 
manor  are  evidence  to  show  that  manorial  rights  were  publicly 
exercised  by  him,   3  B.  $  A.  341. 

Parchment  writings  preserved  among  the  muniments  of  a 
manor,  purporting  to  be  signed  by  several  copyholders  of  the 
manor,  stating  that  an  unlimited  right  of  common  had  been 
found  inconvenient,  and  they  had  agree  to  stock  the  com- 
mon in  a  restricted  manner,  were  admitted  as  evidence  of 
reputation  as  to  the  general  right  of  common.  13  East's 
Rep.  10. 

A  surrender  of,  and  admittance  to,  a  copyhold  may  be  proved 
by  the  original  entries  on  the  court  rolls  without  showing  a 
copy  stamped  as  required  by  law.    \6  East's  Rep,  208. 

The  inrolment  book  in  which  leases  are  registered  in  the 
Bishoprick  of  Durham,  kept  in  the  office  of  the  auditor,  is  a 
public  muniment,  and  on  proof  of  the  counterpart  being  lost 
is  receivable  in  evidence.    1  Holty  N.  P.  6'01. 

An  examined  copy  of  a  charter  deposited  in  the  proper  public 
office  at  Madrid,  was  admitted  to  prove  the  plaintiffs  being  a 
corporation  according  to  the  laws  of  Spain.  1  R.  $  M.  N.  P. 
1 90:  ]  Camp.  65.  n. 

With  respect  to  the  production  of  deeds  in  evidence,  the 
general  rule  is,  that  the  deed  itself  must  be  given  in  evidence, 
and  must  be  proved  by  one  witness  at  the  least.  But  if  the 
opposite  party  produce  the  deed  on  notice,  it  shall  be  read 
without  any  proof  of  the  execution.  Bull.  N*  P.  254;  2  Term 
Rep.  41  :  3  W.  P.  Taunt.  60. 

But  where  an  instrument  was  produced  at  the  trial  by  one 
of  the  parties,  in  consequence  of  a  notice  from  the  other,  which 
appeared  to  have  been  executed  by  the  party  producing  it  and 
others,  and  to  be*  attested  by  a  witness,  the  court  field  that  the 
production  of  it  in  that  manner  did  not  dispense  with  the 
necessity  of  proving  the  instrument  by  the  subscribing  witness, 
though  unknown  before  to  the  party  calling  for  it.  8  East's 
Hen.  548. 

When  a  deed  is  in  the  possession  of  the  defendant,  who  has 
notice  to  produce  it,  but  does  not,  an  examined  copy  is  evidence 
without  proof  of  the  defendant's  execution  of  it.    1  Esp.  4CK). 

An  ancient  deed  proves  itself,  where  possession  lias  gone  ac- 
cordingly; but  later  deeds  must  be  proved  by  witnesses.  Co.Lit.G. 

An  old  deed  proved  to  have  been  found  among  deeds  and 
evidences  of  lands,  may  be  given  in  evidence  to  a  jury  ;  though 
the  executing  of  it  cannot  be  proved  and  made  out.  3  Salk.  153. 
A  deed  may  be  good  evidence,  though  the  seal  is  broken  off ; 
and  where  a  deed  is  burnt,  &c.  the  judges  may  allow  it  to  be 
proved  by  witnesses,  that  there  was  such  a  deed,  and  this  be 
given  in  evidence.    1  Lev.  25. 

The  attesting  witness  to  a  bond  wrote  the  attestation  without 
seeing  the  obligor  execute;  and  that  person  gave  evidence  that 
the  obligor  signed  the  bond,  but  did  not  seal  and  deliver  it: 
the  Court  of  C.  P.  held,  that  the  signing  the  bond  which  pur- 
ported to  be  sealed  with  the  obligor's  seal,  was  evidence  to  be 
left  to  a  jury  of  the  sealing  and  delivery.  7  IV.  P.  Taunt.25l. 


And  the  court  held  that  the  attesting  witness  to  the  deed 
denying  having  seen  the  deed  executed,  other  evidence  of  the 
execution  was  admissible.  Ibid. 

A  counterpart  is  not  a  duplicate  original,  being  executed 
by  one  party  only,  but  it  is  admissible  against  the  partv 
by  whom  it  is  executed,  and  his  assigns,  without  notice  to 
produce  the  original.  7  East,  363;  8  East,  487.  But  as 
against  a  third  person,  a  counterpart  cannot  be  read  in  evidence 
without  accounting  for  the  want  of  the  original,  or  proving  it 
is  in  his  possession,  and  he  has  had  a  notice  to  produce 
Salk.  287:  2  T.  R.  41,  r 

Where  a  deed  was  cancelled  by  fraud,  that  being  proved,  it 
was  allowed  to  be  evidence  in  an  action  under  the  deed. 
Hefl.  138.  The  recital  of  a  deed  is  no  evidence  without 
showing  the  deed,  or  proving  that  there  was  such  a  deed,  and 
it  is  lost.  Co.  Lit.  352:  Faugh.  74.  Recital  of  a  lease,  in  a 
deed  of  release,  is  good  evidence  that  there  was  such  a  lease 
against  the  releasor,  and  those  claiming  under  him,  but  not 
against  others,  except  there  be  proof  that  there  was  such  a 
lease.  1  Salk.  286.  A  settlement  set  forth  in  a  bill  in  Chan- 
cery, and  admitted  in  the  answer ;  and  where  it  was  proved 
that  the  deed  was  in  the  possession  of  such  a  one,  &c.  hath 
been  adjudged  a  good  evidence  of  the  deed  of  settlement  where 
not  to  be  found.    5  Mod.  384. 

A  deed,  though  sealed  and  delivered,  if  not  stamped  according 
to  act  of  parliament,  cannot  he  pleaded  or  given  in  evidence  in 
any  court.  See  stat.  5  and  6  W.  $  M.  c.  21.  and  several 
subsequent  statutes;  the  latter  of  which  extend  to  bills,  notes, 
receipts,  agreements,  &c.  A  deed  or  an  agreement  may  be 
stamped  at  any  time,  on  payment  of  a  penalty  ;  but  no  stamp 
can  be  affixed  to  a  bill  of  exchange  or  a  promissory  note  after 
it  is  once  made.  4  B.  %  C  235.  The  present  Stamp  Act  is 
the  55  G.  3.  c.  184. 

Hie  probate  is  the  only  legitimate  evidence  of  personal  pro- 
perty being  vested  in  an  executor,  or  of  his  appointment;  the 
original  will  is  not  admissible  for  that  purpose.  2  Setw.  N.  P. 
730.  But  the  probate  of  a  will,  devising  real  property,  is  not 
evidence  as  to  such  property;  Bull.  N.  P.  245;  not  even 
where  the  original  will  is  lost ;  2  Campb.  38y ;  except,  indeed, 
as  a  mere  copy,  the  spiritual  court  having  no  power  to  authen- 
ticate such  a  devise,  so  far  as  it  relates  to  land.  1  Phil,  on  Ev. 
344. 

But  parol  evidence  of  the  contents  of  a  will  of  lands  which 
had  been  lost  was  received  from  a  person  who  had  heard  it 
read  over  m  the  presence  of  the  testator's  familv  on  the  day 
of  his  funeral.     2  Campb.  300. 

In  certain  cases  the  ledger-book  of  the  Ecclesiastical  Court 
m  which  the  will  is  entered,  is  sufficient  evidence,  being  a  roll 
or  record  of  the  court.    Bull.  N.  P.  215,  6. 

The  original  book  of  acts  directing  letters  of  administration 
to  be  granted,  with  the  surrogate's  fiat  for  the  same,  is  evidence 
of  the  title  of  the  party  to  whom  the  administration  is  directed 
to  be  granted  of  the  intestate's  effects,  without  producing  the 
letters  of  administration  themselves,  notwithstanding  subse- 
quent letters  of  administration  granted  to  another,  the  first  not 
being  recalled.    8  East's  Rep.  \H7. 

A  bill  in  Chancery  has  been  admitted  as  slight  evidence 
against  the  complainant:  but  see  7  Term  Rep.  K.  B.  2.  that 
it  is  no  evidence  of  the  matters  stated  in  it,  not  even  of  those 
on  which  the  prayer  for  relief  is  founded  :  except  perhaps  in 
the  instance  of  a  family  pedigree  set  forth  in  the  bill.  7  T.  R.  2. 
n.  a.  An  answer  in  Chancery  is  evidence  against  the  defendant 
himself,  though  not  against  others.  1  Vent.  66 :  Trials  per 
pats,  167.  But  see  4  East's  Rep.  53  :  and  2  Bos.  $  pull.  548. 
W  hen  a  party  gives  an  answer  in  Chancery  in  evidence  at  a 
trial,  though  he  insist  to  read  only  such  a  part  of  it,  yet  the 
other  side  may  require  to  have  the  whole  read.  5  Mod.  10. 
As  in  case  of  a  writing  permitted  to  be  read  to  prove  one  part 
of  an  evidence,  which  may  be  read  to  prove  any  other  part  of 
the  evidence  given  to  the  jury. 

Depositions  of  witnesses  in  Chancery  between  the  same 
3  o  2 
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parlies  may  be  given  in  evidence  at  law,  if  the  witnesses  are 
dead,  and  the  bill  and  answer  proved.  Trials  per  pais,  l£>7« 
207.  234*.  Regular  depositions  in  Chancery,  of  a  witness, 
may  not  be  given  in  evidence  if  he  be  alive ;  unless  he  be  in 
another  kingdom,  not  subject  to  the  dominion  of  our  king. 
Ibid.  359.  But  depositions  in  Chancery,  after  answer  between 
the  same  parties,  may  be  read  as  evidence,  though  the  wit- 
nesses are  not  dead,  if  they  cannot  be  found  on  search. 
Shower,  3 :  1  Salk.  278,  Depositions  in  Chancery  in  perpe- 
(nam  ret  mcmoriam,  are  not  to  be  given  in  evidence,  so  long  as 
the  parties  are  living,  1  Salk*  2S6.  And  it  hath  been 
adjudged  that  these  depositions  to  perpetuate  testimony,  on  a 
bill  exhibited,  shall  not  be  admitted  as  evidence  at  a  trial  at 
law,  except  an  answer  be  put  in,  Rayvi.  335.  If  depositions 
are  taken  out  of  the  realm,  he  who  makes  them  is  supposed 
tli ere  still,  and  they  shall  be  read  as  evidence ;  but  if  it 
appears  he  is  in  Kngland,  they  cannot  be  read,  but  he  must 
come  in  person.  1  Lilt.  555.  Things  done  beyond  sea  may 
be  given  in  evidence  to  a  jury  ;  and  the  testimony  of  a  public 
notary,  of  things  done  in  a  foreign  country,  will  be  good  evi- 
dence.   6  Rep.  47* 

Depositions  cannot  be  given  in  evidence  against  any  person 
who  was  not  party  to  the  suit ;  or  who  does  not  claim  under 
the  plaintiff  or  defendant  in  the  suit.    7  Barn.  Sf  C.  7${): 

1  Matin  §  R.  66'7-  And  the  reason  is,  because  he  had  not 
liberty  to  cross-examine  the  witnesses  ;  and  it  is  against  natural 
justice  that  a  man  should  be  concluded  in  a  cause  to  which  he 
never  was  a  partv.  Hardr.  22,  472:  Bunb.  50.  pL  84 — Ql. 
pi  148—321.  j&  403:  9  Mod.  229:  Carlh.  181:  Fern.  113: 
Gilb.  Evid.  62:  CA-  Prec.  212.  See  this  Diet.  tit.  Dejiosi- 
lions. 

The  answer  of  the  obligor  of  a  bond  to  a  bill  filed  for  a 
discovery,  in  which  he  admitted  the  bond  to  have  been  exe- 
cuted by  him,  is  only  secondary  evidence,  and  cannot  be  re- 
ceived as  evidence  per  se  of  the  execution,  without  proving 
that  due  diligence  had  been  used  to  discover  who  the  sub- 
scribing witness  was,  who  was  alleged  to  be  unknown.  Call 
v.  Dunning,  4  Easts  Rep.  53, 

Depositions  made  in  an  ancient  suit  instituted  against  a 
former  lord  of  a  manor  by  a  copyholder,  were  held  to  be  ad- 
missible evidence  for  the  lord  of  the  manor  in  a  subsequent 
suit.  Freeman  v.  Phillips,  Term  Rep*  K.  B.  HiL  56  G.  3. 
486. 

Depositions  were  admitted  in  evidence,  though  framed  on 
leading  interrogatories  of  a  nature  not  admissible  in  a  trial. 
Williams  v.  Williams,  Term  Rep.  K.  B.  HiL  56  G.  3.  4£)7. 

Upon  a  plea  of  plene  adwinistravif,  plaintiff,  in  order  to  show 
assets,  gave  in  evidence  a  copy  of  an  answer  in  C  hancery  by  a 
person  of  the  same  name  as  defendant,  and  sustaining  the  cha- 
racter of  executor  to  a  person  of  the  same  name  as  his  testator  ; 
held,  that  on  the  face  of  such  copy  there  was  prima facie  pre- 
sumptive evidence  of  identity.  Henwell  v.  Lyon,  Term  Rep. 
K.  B.  Mic.  59  G.  3.  182. 

When  a  witness  in  a  trial  at  law  gave  evidence  at  variance 
with  what  he  had  originally  sworn  in  an  answer  in  Chancery, 
an  examined  copy  of  that  answer  was  held  admissible  evidence 
to  contradict  him,  and  that  it  was  not  necessary  to  produce  the 
answer.    4  B.  Sf  C.  25. 

Depositions  in  the  ecclesiastical  courts  may  not  be  given  in 
evidence  to  a  jury  at  a  trial;  but  a  sentence  may  in  a  cause  of 
tithes,  &c.  And  the  sentence  of  the  Spiritual  Court  is  con- 
clusive evidence  in  causes  within  its  jurisdiction.     1  Salk.  2')0  : 

2  Nets.  Abr.  76 1. 

Depositions  before  a  coroner  are  admitted  as  evidence,  the 
witnesses  being  dead.  1  Lev.  1 80.  Likewise  they  have  been 
admitted  where  a  witness  hath  gone  beyond  sea.  2  Nels.  Ahr. 
760.  The  confession  of  a  prisoner  before  a  magistrate,  &e. 
may  be  given  in  evidence  against  him.  See  2  Hawk.  P.  C. 
c.  46.  and  the  notes  there.  The  examination  of  an  offender 
need  not  to  be  on  oath,  but  must  be  subscribed  by  him,  if  he 
confesses  the  fact  j  and  then  be  given  in  evidence  upon  oath  by 


the  justice  of  the  peace  who  took  the  same.  The  examination 
of  others  must  be  on  oath,  and  proved  by  the  justice  or  hii 
clerk,  &c.  as  to  their  evidence,  if  they  are  dead,  unable  to 
travel,  or  kept  away  by  the  prisoner.  H.  P.  C.  19.  162  - 
Kel  1  8.  55 :  Wood's  hist.  647- 

The  examination  of  an  informer  before  a  justice,  taken  on 
oath,  and  subscribed,  may  be  given  in  evidence  on  a  trial  if  he 
be  dead,  or  not  able  to  travel,  &c,  which  is  to  be  made  out  on 
oath.    2  Hawk.  P.  C.  c.  46. 

The  examination  of  a  pregnant  woman  taken  before  a  justice 
of  peace  under  stat.  6*  G.  2.  c.  31.  is  admissible  evidence  on 
application  to  the  quarter  sessions  to  make  an  order  of  filiation 
ou  the  putative  father,  if  the  woman  die  before  such  application 
is  made ;  and  if  not  contradicted,  ought  to  be  conclusive. 
5  Term  Rep.  K.  B.  313. 

By  stats.  1  and  2  P.  $  M.  c.  13 ;  2  and  S  P.  $  M.  c.  10. 
justices  of  peace  shall  examine  persons  brought  before  them  for 
felony  and  those  who  brought  them,  and  certify  such  exami- 
nation to  the  next  gaol-delivery ;  but  the  examination  of  the 
prisoner  shall  be  without  oath,  and  the  others  upon  oath  j  and 
these  examinations  shall  be  read  against  an  offender  upon  an 
indictment,  if  the  witnesses  be  dead.    Bull.  N.  P.  242. 

By  7  G.  4.  c.  64.  §  2.  (by  which  the  provisions  of  the  above 
statutes  are  amended  and  extended)  justices  before  they  admit 
to  bail,  or  commit  to  prison,  any  person  arrested  for  felony,  or 
on  suspicion  of  felony,  are  to  take  the  examination  of  such 
persons,  and  the  information  upon  oath  of  those  who  know  the 
facts  and  circumstances  of  the  case,  and  put  the  same,  or  as 
much  as  shall  be  material,  into  writing ;  and  subscribe  such 
examinations  and  informations,  and  deliver  the  same  to  the 
proper  officer  of  the  court  in  which  the  trial  is  to  be.  And  by 
§  3.  the  like  directions  are  given  to  justices  in  cases  of  mis- 
demeanor. 

And  it  should  seem  that  the  same  rule  of  law  applies  to  the 
statutes  last  mentioned.    See  further,  tit.  Deposition. 

By  7  tind  8  G.  4.  c.  28,  §  11.  the  certificates  containing  the 
substance  and  effect  of  an  indictment  and  conviction  for  a 
previous  felony  (which  under  that  act  renders  the  party  liable 
to  a  higher  judgment),  purporting  to  be  signed  by  the  clerk  of 
the  court,  or  eight  officers  having  the  custody  of  the  records,  or 
his  deputy,  is  made  evidence  (coupled  as  it  always  is  by  the 
practice  of  the  court,  with  the  identity  of  the  party)  of  the  first 
conviction,  without  proof  of  the  signature. 

A  verdict  against  one,  under  whom  either  the  plaintiff  or 
defendant  claims,  may  be  given  in  evidence  against  the  party 
so  claiming;  but  not  if  neither  claim  under  it.  Mick.  Iu5b, 
B.  R.  See  2  Barn.  £  A.  662:  2  Bing.SSl :  AMW.*  I 
509.  In  ejectment  where  the  plaintiff  hath  title  to  several 
lands,  and  brings  action  of  ejectment  against  several  defendants, 
if  he  recovers  against  one,  he  shall  not  give  that  verdict  in 
evidence  against  the  rest.    3  Mod.  1 41- 

In  an  action  on  a  foreign  judgment,  it  is  not  sufficient  to 
prove  the  judge's  hand-writing  subscribed  to  it,  without  proving 
that  the  seal  affixed  thereto  is  the  seal  of  the  court.  Hwr!f 
v.  Aden,  3  Easts  Rep.  221.  , 

The'  judgment-book  is  no  evidence  of  the  judgment  entered 
therein,  though  the  record  has  not  been  made  up,  and  though 
the  party  interested  in  proving  the  judgment  be  no  party  W 
the  action.    2  New  Rep.  474, 

A  parish  certificate  of  more  than  thirty  years'  date,  acknow- 
ledging the  pauper's  grandfather  and  father  to  belong  to  we 
appellant  parish,  produced  by  a  rated  inhabitant  of  the  appellant 
parish,  is  evidence.    2  Maul.  $  Selw.  Rejh  331. 

In  an  action  for  adultery,  letters  written  by  the  wife  to  m 
husband  (while  living  apart  from  each  other)  proved  to  W 
been  written  at  the  time  they  bore  date,  and  when  the  re  » 
no  reason  to  suspect  collusion,  are  admissible  evidence,  wi  ^ 
showing  distinctly  the  cause  of  their  living  apart* 

There  is  no  difference  between  civil  actions  ami  enm  ^ 
prosecutions  as  to  the  evidence  of  papers,    In  neither 


EVIDENCE,  I. 


the  party  bound  to  produce  evidence  against,  himself:  but  even 
in  a  criminal  prosecution  notice  may  be  given  to  him  to  produce 
papers  in  his  possession ;  and  in  case  of  his  refusal  or  neglect, 
other  evidence  may  be  given  of  their  contents.  2  Term  Rep. 
K.  B.  201.  n. 

A  copy  of  an  attorney's  bill,  the  original  of  which  has 
been  delivered  to  the  defendant,  may  be  admitted  in  evidence 
without  proof  of  notice  to  produce  the  original.  2  Bos.  cy  Pull, 
237.  And  notice  to  the  defendant'*  attorney  or  agent  in  such 
case  is  sufficient.    I  hid. 

Where  a  prisoner  got  possession  of  a  forged  note  and  swal- 
lowed it,  parol  evidence  was  permitted  to  be  given  of  its 
contents,  without  any  notice  being  given  to  produce  it*  Cited 
1*  East j  Rep.  276. 

Since  no  witnesses  are  present  when  goldsmiths'  notes  or 
promissory  notes  arc  given,  such  notes  are  allowed  as  evidence 
of  the  receipt  of  money,  or  other  thing.    1  Salk.  283. 

A  receipt  is  not  conclusive  evidence  against  the  party  signing 
it,  but  he  may  show  that  he  did  not  receive  the  sum  or  thing 
in  question.  2  Term  Rep.  K,  B.  S&k  But  where  a  receipt 
for  money  had  been  given  on  unstamped  paper,  it  may  be  used 
by  a  witness  who  saw  it  given  to  refresh  his  memory.  4-  E.sp.  2  i 3. 

An  old  receipt  of  a  former  rector  in  the  hands  of  a  defendant 
for  a  money  payment  in  lieu  of  tithes,  where  there  was  a  pro- 
bability that  it  had  come  to  him  from  an  ancestor  of  the  same 
name,  is  admissible  evidence  in  support  of  a  modus,  2  Price, 
SO?. 

A  receipt  in  full  is  conclusive  evidence,  when  given  under  a 
knowledge  of  all  circumstances  then  depending  between  the 
parties.  Miter  when  given  without  such  knowledge.  1  Esp.  17  5. 

But  where  such  a  receipt  is  ohtained  by  fraud,  &c.  it  is  a 
nullity.    1  Campb.  3Q4.  ii. 

A  church- book,  some  writers  say,  is  not  to  be  admitted  as 
evidence,  though  others  say  it  may.  Cro.  KHz  41  I.  It  is  said 
copies  of  public  books  of  corporations,  &c.  shall  he  evidence. 

1  Lev.  25:  1  LiL  551.  But  as  to  books  of  ecrporations, 
whore  things  are  entered  not  of  record,  the  originals  are  to  be 
produced  as  evidence. 

A  book  kept  at  the  East  India  House  from  returns  given  in 
on  oath,  pursuant  to  55  G.  3.  c.  155.  (which  is  now  repealed), 
containing  lists  of  passengers  on  board  an  East  India  ship,  was 
held  evidence  to  show  the  value  of  the  voyage,  as  it  is  a  publ it- 
book  kept  by  the  authority  of  an  act  of  parliament,  2  Bittg. 
229- 

The  mere  production  in  court  of  a  diploma  of  doctor  of 
physic  under  the  seal  of  one  of  the  universities,  is  not  in  itself 
evidence  to  show  that  the  party  named  therein  is  entitled  to 
that  degree.    8  Term  Rep.  K.  B.  303. 

A  pedigree  drawn  bv  a  herald  at  arms  will  not  be  admitted 
for  evidence,  without  showing  the  records  or  ancient  books 
from  whence  taken ;  for  the  entries  in  the  herald's  office  are  no 
records,  but  only  circumstantial  evidence.  Sue  til.  Court  of 
Chivalry  as  to  visitation  books.  But  a  pedigree  hung  up  in  a 
family  mansion  is  evidence.  Cowp.  591.  And  so  is  an  entry 
in  a  father's  family  Bible.  Ibid.  So  a  copy  of  an  inscription 
on  a  grave-stone  has  been  given  in  evidence  in  such  a  case. 

2  RoL  Ab.  6$6,  687.  An  almanack,  wherein  the  father  had 
written  the  day  of  the  nativity  of  his  son,  was  allowed  in  evi- 
dence to  prove  the  nun-age  of  the  son.  Raym.  84- :  and  see 
7  East,  290  :  8  East,  542:  3  Stark.  Ca.  63. 

The  deliwry  of  a  newspaper  to  the  ofheer  at  the  Stamp 
Office  is  evidence  of  a  publication,  to  sustain  an  indictment  for 
a  libel  in  that  paper.    4  B.  #  C.  35. 

Letters  may  be  produced  as  evidence  against  a  man,  in 
treason,  &c.  Although  a  witness  swear  to  the  hand  and 
contents  of  a  letter,  if  he  never  saw  the  party  write,  he  shall 
not  be  allowed  as  evidence.  Skin.  <>73.  Jn  general  cases  the 
witness  should  have  gained  his  knowledge  from  seeing  the 
party  write ;  but  under  some  circumstances  that  is  not  neces- 
sary ;  as  where  the  hand- writing  to  be  proved  is  of  a  person 
residing  abroad,  one  who  has  frequently  received  letters  from  j 


him  in  a  course  of  correspondence  would  be  admitted  to  prove 
it,  though  he  had  never  seen  him  write.  So  where  the  anti- 
quity of  the  writing  makes  it  impossible  for  any  living  witness 
to  swear  he  ever  saw  the  party  write.  On  an  indictment  for 
writing  a  treasonable  libel,  proof  of  the  hand-writing  is  suffi- 
cient, without  proof  of  the  actual  writing.    Bull.  N.  P.  2#6. 

A  clerk  of  the  post-office,  accustomed  to  inspect  franks 
for  the  detection  of  forgeries,  has  been  admitted  to  prove 
that  the  hand-writing  of  an  instrument  is  an  imitated,  and 
not  a  natural  hand,  though  he  never  saw  the  party  write: 
and  also  to  prove  that  two  writings,  suspected  to  be  imitated 
hands,  were  written  by  the  same  person,  4  Term  Rep. 
K.  B.  497- 

But  such  evidence  has  been  rejected  at  Nisi  Prius,  and 
doubts  have  been  expressed  bv  some  judges  as  to  its  admissi- 
bility.   Guru  eg  v.  La  n  glands,  5  B,  <fy  A.  330. 

Where  a  person  had  been  dead  a  great  number  of  years,  his 
hand- writing  was  proved  by  showing  the  similarity  of  the  hand- 
writing in  question  to  the  hand-writing  of  the  will;  and  no 
objection  was  taken  to  it  either  at  the  bar  or  by  the  court. 
14  E.  R.  327- 5.  P.  7  E.  7?.  282.  m;  and  see  Roscoe  on 
Evid.  68.  Where  a  witness  had  only  seen  the  party  write  his 
name,  Mr.  Sapio,  Lord  Tenterden  held  he  might  still  prove  his 
signature  L.  B,  Sapio.  1  Moo.  #  M.  3<).  S.  V. :  2  Stark*  l64. 
A  witness  who  has  received  letters  from  the  party  in  answer 
to  letters  written  to  him  by  the  witness,  may  prove  the  hand- 
writing, though  he  has  never  done  anything  in  consequence  of 
suet  letters.    Doe  v.  IVallingcr,  Mann.  Ind.  131. 

Every  instrument,  to  the  signing  of  which  there  is  a  witness, 
must  be  proved  by  that  witness,  if  living  and  to  be  found  :  or 
by  proving  the  hand-writing  of  the  witness  in  case  he  is  dead, 
or  domiciled  in  a  foreign  country,  or  cannot  be  found,  so  that 
there  may  be  a  presumption  of  his  death  (7  T.  Rep.  K.  R. 
266:  1  Bos.  Pull  360:  2  Easts  Rep.  183.  250);  or  is 
blind  (Ld.  Raym.  734)  ;  insane  (3  Campb.  283)  ;  or  since  the 
attestation  has  been  convicted  of  a  crime,  which  renders  him 
incompetent  (Str.  833)  ;  or  in  case  he  was  interested  at  the 
time  of  the  attestation,  which  is  therefore  a  nullity  (5  T.  R. 
3?1)  ;  or  has  become  interested  since.  2  Esp.  6'97:  2  Campb.  IQti. 

Nor  can  a  party  who  has  executed  a  deed  be  permitted  to 
acknowledge  it  in  court :  it  must  be  regularly  proved  by  the 
subscribing  witness.    1  Esp.  89* 

But  a  person  who  sets  an  instrument  executed,  but  is  not 
desired  by  the  parties  to  attest  it,  cannot  by  afterwards  putting 
his  name  to  it  prove  it  as  an  attesting  witness.    3  Campb.  232. 

An  instrument  executed  abroad,  and  witnessed  by  a  foreigner 
residing  there,  may  be  proved  by  evidence  of  the  hand-writing 
of  the  witness  and  of  the  contracting  party,  but  not  by  the 
latter  alone.    J  Term  Rep.  K.  B.  265. 

If  a  subscribing  witness  to  a  deed  be  abroad  out  of  the 
juiisdiction  of  the  court,  and  not  amenable  to  its  process,  evi- 
dence of  his  hand- writing  is  admissible,  though  it  do  not 
appear  whether  he  is  settled  abroad.  2  Easts  Rep.  250;  and 
see  Id.  1 83. 

So  if  be  has  set  out  to  leave  the  kingdom,  I  IV.  P.  Taunloti, 
46"l.  So  also  if  upon  diligent  inquiry,  an  attesting  witness  is 
not  to  be  found,  having  absconded  from  his  creditors.  Id.  304. 
And  ,vce  Roscoe  on  Evid.  6%. 

W  ith  a  view  to  saving  Qf  txpence,  two  rules  were  made  by 
the  judges  in  H.  T.  2  W  4.  on  the  recommendation  of  the  law 
commissioners,  but  they  appear  to  have  been  superseded  by  the 
following,  issued  in  I  J.  T.  4  W.  4.  in  pursuance  of  the  3  and 
4  IV.  4.  c.  52.  §  15. 

*<  Vi  her  p^irty  after  plea  pkaded,  and  a  reasonable  time  before 
trial,  may  give  notice  to  the  other,  either  in  town  or  country, 
of  bis  intention  to  adduce  in  evidence  certain  written  or  printed 
documents;  and  unless  the  adverse  party  shall  consent,  by  in- 
dorsement on  such  notice,  within  forty-eight  hours,  to  make 
the  admission  specified,  the  party  requiring  such  admission  may 
call  on  the  party  required  by  summons,  to  show  cause  before  a 
j  judge  why  he  should  not  consent  to  such  admission,  or,  in  case 
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of  refusal,  be  subject  to  pay  the  costs  of  proof.  And  unless  the 
party  required  shall  expressly  consent  to  make  such  admission, 
the  judge  shall,  if  he  think  the  application  reasonable,  make  an 
order,  that  the  costs  of  proving  any  document  specified  in  the 
notice,  which  shall  be  proved  at  the  trial  to  the  satisfaction  of 
the  judge,  or  other  presiding  officer,  certified  by  his  indorse- 
ment thereon,  shall  be  paid  by  the  party  so  required,  whatever 
maybe  the  result  of  the  cause.  Provided  that  if  the  judge 
shall  think  the  application  unreasonable,  he  shall  indorse  the 
summons  accordingly.  Provided  also  that  the  judge  may  give 
such  time  for  inquiry  or  examination  of  the  documents  in- 
tended to  be  offered  in  evidence,  and  give  such  directions  for 
inspection  and  examination,  and  impose  such  terms  upon  the 
party  requiring  the  admission,  as  he  shall  think  fit.  If  the 
party  required  shall  consent  to  the  admission,  the  judge  shall 
order  the  same  to  be  made." 

u  No  costs  of  proving  any  written  or  printed  document  shall 
be  allowed  to  any  party  who  shall  have  adduced  the  same  in 
evidence  on  any  trial,  unless  he  shall  have  given  such  notice 
as  aforesaid,  and  the  adverse  party  shall  have  refused  or  ne- 
glected to  make  such  admission,  or  the  judge  shall  have  in- 
dorsed upon  the  summons  that  he  does  not  think  it  reasonable 
to  require  it." 

a  A  judge  may  make  such  order  as  he  may  think  fit  respecting 
the  costs  of  the  application  and  the  costs  of  the  production  and 
inspection ;  and  in  the  absence  of  a  special  order,  the  same 
shall  be  costs  in  the  cause." 

See  further,  tits.  Pleading,  General  Issue,  Copy, 

II.  Unwritten  Evidence:  wherein  — I.  Who  man  be  Wit- 
nesses.— The  king  cannot  be  a  witness  under  his  sign  manual, 
&c.  2  lloL  Ab.  6B6".  Though  it  has  been  allowed  he  may, 
in  relation  to  a  promise  made  in  behalf  of  another.  Hob.  2 1 3. 
A  peer  produced  as  an  evidence  ought  to  be  sworn.  3  Keb. 
631.  It  is  no  exception  to  an  evidence  that  he  is  a  judge,  or  a 
juror,  to  try  the  person  ;  for  a  judge  may  give  evidence,  going 
off  from  the  bench.  2  Hawk.  P.  C.  c.  46".  And  a  juror  may 
be  an  evidence  as  to  his  particular  knowledge  .*  but  then  it 
must  be  on  examination  in  open  court,  not  before  his  brother 
jurors,    1  LiL  552. 

Kinsmen,  though  never  so  near,  tenants,  servants,  masters, 
attorneys  for  their  clients,  and  all  others  that  are  not  infamous 
and  which  want  not  understanding,  or  arc  not  parties  in  in- 
terest, mav  give  evidence  in  a  cause,  though  the  credit  of 
servants  is 'left  to  the  jury.  2  Rol.  Ab.  685:  1  Vent.  243.  A 
counsellor,  attorney,  or  solicitor,  is  not  to  be  examined  as  an 
evidence  against  their  clients,  because  they  are  obliged  to  keep 
their  secrets ;  but  they  may  be  examined  as  to  any  thing  of 
their  own  knowledge  before  attained,  not  as  counsel  or  attorney, 
Sec.    1  tent.  97- 

It  has  been  held  that  only  what  is  communicated  to  an 
attorney  for  I  he  purpose  of  bringing  a  suit,  or  relating  to  a 
suit,  is  privileged  from  disclosure.  Ry.  §  Moo.  34 :  2  Stewart, 
199.  m  &  V.\  2  Bro.  ##.4:1  Moo.  #  M.  233.  For- 
merly the  rule  was  extended  further;  and  in  Chancery  it  has 
been*  held  that  the  protection  extends  to  every  communication 
by  the  client  to  the  counsel  or  attorney  for  professional  assist- 
ance. 6  Madd.  47-  The  attorney  cannot  waive  the  privilege, 
but  the  client  can.    Rtj.  #  Moo.  StyQ. 

Members  of  corporations  shall  be  admitted  or  refused  to  give 
evidence  in  actions  brought  by  corporations,  as  their  interest  is 
small  or  great,  whereby  it  may  be  judged  whether  they  will 
be  partial  or  not.  2  Lev*  231-241.  But  they  will  not  gene- 
rally be  admitted  ;  though  inhabitants  not  free  of  the  corpora- 
tion may  be  goud  witnesses  for  the  corporation,  as  their  interest 
is  not  concerned ;  and  members  may  be  disf  ranchised  on  these 
occasions.    Ibid.  236". 

A  member  of  a  corporation  held  not  admissible  as  a  witness 
to  support  the  claim  of  the  corporation  in  an  ejectment  brought 
to  recover  propertv,  though  he  had  released  his  interest. 


In  actions  against  churchwardens  and  overseers  of  the  poor 
for  recovery  of  money  mispent  on  the  parish  account,  the  evi- 
dence of  the  parishioners  not  receiving  alms  shall  be  allowed. 
Si  fit.  S  and  4  W.  §  M.  c.  11.  In  informations  or  indictments 
for  not  repairing  highways  and  bridges,  the  evidence  of  the 
inhabitants  of  the  town,  corporation,  &c.  where  such  highways 
lie,  shall  be  admitted.    Stat.  1  Attne,  c,  1 8. 

By  stat.  27  G.  3.  c.  29.  in  actions  on  penal  statutes,  inha^ 
bitants  of  any  place  are  witnesses  tq  prove  an  offence,  though 
the  penalty  be  given  to  the  poor,  or  otherwise  for  the  benefit 
of  the  said  parish  or  place,  provided  the  penalty  does  not 
exceed  20/* 

And  by  54  G.  3.  c  170.  §  9*  rated  inhabitants  of  any  parish, 
&c,  or  persons  executing  offices  therein,  are  rendered  compe- 
tent witnesses  in  any  matter  relating  to  the  rates  or  cesses  in 
questions  arising  out  of  the  poor  laws,  or  in  election  or  allow- 
ance of  the  accounts  of  any  officer  of  such  parish,  &c. 

The  bail  cannot  be  an  evidence  for  his  principal.  If  the 
plaintiff  makes  one  a  defendant  in  the  suit/,  on  purpose  to 
impeach  his  testimony,  under  a  pretence  of  his  being  a  party 
in  interest,  he  may  nevertheless  be  examined  de  bene  esse;  and 
if  the  plaintiff  prove  no  cause  of  action  against  him,  his  evi- 
dence shall  be  allowed  in  the  cause.  2  LiL  Abr.  701.  But  in 
civil  suits,  and  indictments  for  trespasses,  &c.  the  plaintiff  or 
prosecutor  usually  goes  through  his  evidence,  and  those  de- 
fendants who  are  not  affected  are  sometimes,  by  direction  of 
the  judge,  acquitted,  and  then  give  evidence  for  the  other 
defendant  or  defendants,  and  sometimes  they  have  been  exa- 
mined without  the  form  of  an  acquittal.  If  a  man  makes 
himself  a  party  in  interest,  after  a  plaintiff  or  defendant  has 
an  interest  in  his  evidence,  he  may  not  by  this  deprive  them  of 
the  benefit  of  his  testimony.    Shin*  Rep.  58$, 

One  that  hath  a  legacy  given  him  by  will  is  not  a  good 
witness  to  prove  the  will ;  but  if  he  release  his  legacy,  be  may 
be  a  good  evidence.  Skin.  704:  4  Campb.  27*  A  residuary 
legatee  is  not,  however,  rendered  competent  in  an  action  by  an 
executor  to  recover  a  debt  due  to  a  testator,  by  releasing  his 
claim  to  the  debt,  for  the  plaintiff's  costs  would  still  diminish 
the  residue.  4  Campb.  27*  It  is  the  same  of  a  deed:  he 
that  claims  any  bene  tit  by  it  may  not  be  an  evidence  to  prove 
that  deed,  in  regard  of  his  interest :  and  a  person  any  ways 
concerned  in  the  same  title  of  land  in  question,  will  not  be 
admitted  as  evidence.  Ibid.  705.  But  it  has  been  held  that 
an  heir  apparent  may  be  a  witness  concerning  a  title  of  land; 
and  yet  a  remainder-man,  who  hath  a  present  interest,  cannot. 
1  Salt.  SB 5,  If  a  legatee  is  permitted  to  be  sworn  and  exa- 
mined, the  counsel  cannot  afterwards  except  against  his  evi- 
dence.   1  Ld.  Rat/m.  730. 

Three  witnesses  competent  at  law  are  competent  to  prove  a 
nuncupative  will,  by  stat.  4  Anne,  c.  1 6.  §  14.  The  son  of  3 
legatee  is  no  witness  to  a  will  in  the  Spiritual  Court ;  never- 
theless it  is  held,  he  may  be  a  good  evidence  to  prove  a  nun- 
cupative will  within  the  intent  of  the  statute  of  frauds. 
1  Ld.  Raym.  85.    See  tit.  Will. 

To  obviate  all  difficulties  and  inconveniences, it  was  enacted  by 
stat.  25  G.  2,  c.  6.  that  any  devise  to  a  person  being  witness  to 
any  will  or  codicil  of  real  estate,  shall  be  void  ;  and  such  per- 
son shall  he  admitted  as  a  witness.  And  that  any  credtior 
attesting  a  will  or  codicil,  by  which  his  debt  is  charged  upon 
land,  shall  be  admitted  as  a  witness  to  the  execution,  notwith- 
standing such  charge,  the  credit  of  every  such  witness  being 
left  to  the  consideration  of  the  court  and  jury.    See  tit.  Wtlll 

A  grantee  who  is  a  bare  trustee,  it  is  said,  is  a  good  witness 
to  prove  the  execution  of  the  deed  made  to  himself.  1 
Wil  290.  If  an  action  is  brought  against  many  persons  for 
taking  of  goods,  one  of  them  concerned  may  be  admitted  as 
an  evidence  against  the  rest.  Comberb.  367-  See  1  Mod-  282. 
In  criminal  cases,  as  of  robbery  on  the  highway,  m  action 
against  the  hundred  ;  in  rapes  of  women,  or  where  a  woman 
is  married  by  force,  &c.  a  man  or  a  woman  may  be  an  evidence 
in  their  own  cause.    1  Vent  243.    And  in  private  enormous 
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cheats,  a  person  may  give  evidence  in  his  own  cause,  where 
DDbody  else  can  be  a  witness  of  the  circumstances  of  the  fact 
but  he  that  suffers.  1  Salk.  28ft.  Upon  an  information  on 
the  statute  against  usury,  he  that  borrows  the  money,  after  he 
hath  paid  it,  may  be  an  evidence,  but  not  before,  liaynu  lyi  : 
4  Burr.  2251. 

In  an  action  upon  a  joint  contract  against  two,  one  who  has 
suffered  judgment  by  default  is  nut  an  admissible  witness 
against  the  other  to  prove  that  he  joined  in  the  contract  4  W* 
P.  Taunton,  752.  For  if  the  plaintiff  succeed,  the  witness  would 
be  entitled  to  contribution  from  the  other  defendant;  nor  is  he 
competent  for  defendant,  since,  if  the  action  of  contract  fail  as 
to  one  defendant,  it  must  fail  as  to  alb  8  Taunt,  J  41  s  Boscoe, 
88.  But  in  tort  one  defendant  suffering  judgment  by  default 
may  be  a  witness  for  another  defendant,  for  the  same  reason 
does  not  apply*    2  Esp.  553,  &  V. :  1  Carr.  #  P,  517. 

In  order  to  render  the  rejection  of  witnesses  on  the 
ground  of  interest  less  frequent,  it  is  enacted  by  the  3  and  4 
?T.  4.  c.  42.  §  26.  that  if  any  witness  shall  be  objected  to  as 
incompetent  on  the  ground  that  the  verdict  or  judgment  in 
the  action  on  which  it  shall  be  proposed  to  examine  him  would 
be  inadmissible  in  evidence  for  or  against  him,  such  witness 
shall  nevertheless  be  examined  ;  but  in  that  case  a  verdict  or 
judgment  in  that  action  in  favour  of  the  party  on  whose 
behalf  he  shall  have  been  examined,  shall  not  be  admissible  in 
evidence  for  him  or  any  one  claiming  under  him ;  nor  shall  a 
verdict  of  judgment  against  the  party  on  whose  behalf  he  shall 
have  been  examined  be  admissible  in  evidence  against  him  or 
any  one  claiming  under  him. 

An  alien  infidel  may  not  he  an  evidence  ;  but  a  Jew  mav, 
and  be  sworn  on  the  Old  Testament.  \  Inst,  6.  The  oath  of 
a  Genioo,  sworn  according  to  the  circumstances  of  his  reli- 
gion, has  been  admitted  in  a  civil  matter.  I  ////-,  21.  And 
by  Willes,  C  J,  an  in  titled  in  general  is  an  admissible  witness, 
for  the  term  docs  not  imply  that  he  is  an  atheist ;  but  wher- 
ever it  appears  that  a  witness  has  no  idea  of  a  (iod  or  reli- 
gion, he  shall  not  be  permitted  to  give  his  testimony-.  1  Atk. 
40.  45. 

By  7  and  8  W.  3.  c.  34.  the  solemn  affirmation  of  Quakers 
was  admitted  to  have  the  same  effect  in  civil  cases  as  an 
oath  taken  in  the  usual  form. 

And  now  by  .9  G.  4.  c.  32.  §  1.  Quakers  or  Moravians  giving 
evidence  in  any  case,  criminal  or  civil,  shall,  instead  of  taking 
an  oath  in  the  usual  form,  be  permitted  to  make  a  solemn  affir- 
mation or  declaration,  which  shall  have  the  same  effect  and 
force  in  all  courts  and  other  places  where  by  law  an  oath  is 
required  as  an  oath;  and  persons  falsely  and  corrupt  Iv  affirming 
or  declaring  are  subject  to  the  same  penalties,  pains,  and  for- 
feitures, as  persons  guilty  of  wilful  and  corrupt  perjury. 

And  by  3  and  4  W.  4.  c.  49-  Quakers  and  Moravians  are 
permitted  to  make  a  solemn  affirmation  or  declaration  instead 
of  taking  an  oath  in  all  places  and  for  all  purposes  whatsoever 
wherein  an  oath  is  or  shall  be  required  either  by  the  common 
law  or  by  any  act  of  parliament  already  or  hereafter  to  he  made. 

By  3  and  4  W.  4.  c.  82.  every  person  belonging  to  the  sect 
called  Separatists,  in  any  case  w  he  re  by  law  an  oath  is  or  may 
be  required,  shall,  instead  of  the  usual  form,  be  permitted  to 
make  the  solemn  affirmation  or  declaration  therein  contained ;  | 
which  affirmation  or  declaration  shall  have  the  e fleet  of  an 
oath;  and  if  false,  subject  the  person  making  it  to  the  same 
punishment  as  for  perjury. 

Persons  convicted  of  treason,  felony,  and  every  species  of 
the  crimen  falsi,  such  as  forgery,  perjury,  attaint  of  false  ver- 
dict, &c,  of  praemunire,  barratry,  bribing  a  witness  to  absent 
himself,  or  of  a  conspiracy  to  accuse  another  of  a  capital 
otrence,  are  incompetent  witnesses.     1  Phil.  Ev. 

Formerly  some  particular  kinds  of  punishment  were  thought 
to  be  such  marks  of  infamy  as  wholly  to  disqualify  a  witness, 
£  IIafvy  277.  But  it  is  now  settled  that  it  is  not  the  mode  of 
punishment,  but  the  nature  of  the  offence,  which  causes  the 
infamy.    2  Hawk.  v.  40\  §  102  :  2  Leach,  4y(i. 


In  order  to  show  the  incompetency  of  a  witness  on  the 
ground  of  infamy,  it  is  not  only  necessary  to  prove  a  convic- 
tion, but  also  a  judgment;  for  the  conviction  may  have  been 
quashed  on  motion  in  arrest  of  judgment.    1  Phil.  Ev.  31. 

Incompetency  from  infamy  may  be  removed  by  endurance  of 
punishment;  by  pardon;  and  by  reversal  of  the  judgment. 

By  9  G.  4.  c.  23.  §  3.  where  any  offender  convicted  of  a 
felony  has  endured  the  punishment  to  which  he  is  adjudged 
for  the  same,  the  punishment  so  endured  shall  have  the  like 
effects  and  consequences  as  a  pardon  under  the  great  seal.  By 
§  4.  no  misdemeanor,  except  perjury  or  subornation  of  perjury, 
shall  render  a  party  an  incompetent  witness  after  he  has  en- 
dured his  punishment, 

A  pardon  not  only  remits  the  punishment,  but  clears  the 
offender  from  all  legal  disability  attached  to  his  crime.  The 
crime,  indeed,  may  be  still  urged  against  his  credit,  but  not 
his  competency  as  a  witness.    1  Phil.  35. 

By  rj  G.  4.  c.  25.  §  1.  in  all  cases  where  the  king  extends  the 
royal  mercy  to  any  offender  convicted  of  a  capital  felony,  and 
by  warrant  under  the  sign  manual,  countersigned  by  one  of  the 
secretaries  of  state,  shall  grant  to  the  offender  either  a  free 
pardon  or  a  pardon  upon  condition,  the  discharge  of  the 
offender  out  of  custody  in  case  of  a  free  pardon,  and  the  per- 
formance of  the  condition  in  case  of  a  conditional  pardon,  shall 
have  the  effect  of  a  pardon  under  the  great  scab  And  by  7 
and  8  G.  4.  c,  28.  this  enactment  is  extended  to  all  cases  where 
the  felony  is  punishable  by  death  or  otherwise. 

Formerly  it  was  doubted  whether  persons  excommunicated 
could  be  witnesses,  because,  being  excluded  from  the  church, 
they  were  supposed  not  to  be  under  the  influence  of  any  reli- 
gion. 

But  by  53  G.  3.  r.  1  2J.  §  2,  3,  no  person  excommunicated 
shall  incur  any  civil  penalty  or  disability  whatsoever. 

Persons  outlawed  in  personal  actions  maybe  witnesses,  be- 
cause they  are  punished  in  their  properties,  and  not  in  the  Joss 
of  their  reputation:  and  the  outlawry  has  no  manner  of  in- 
fluence on  their  credibility.     Bull.  .Y.  P.  2\)2,  293:  Co.  LilAi.b. 

But  in  treason  or  felony,  as  the  judgment  of  outlawry  has 
the  same  effect  as  a  judgment  after  a  verdict  or  confession, 
the  outlaw  is  of  course  rendered  incompetent.  Getter's  case, 
Sir  T.  Raymond,  36g. 

Persons  acquitted,  or  guilty  of  the  same  crime  (while  they 
remain  unconvicted),  may  be  evidence  against  their  fellows. 
AY/.  17.  Though  no  evidence  ought  to  be  given  of  what  an 
accomplice  hath  said,  who  is  not  in  the  same  indictment.  State 
Trials,  vol.  2.  414.  An  informer  may  be  a  witness,  though  he 
is  to  have  part  of  the  forfeiture,  where  no  other  witnesses  can 
be  had.  Woods  Instil.  5<)8.  See  4  East,  ISO.  Members  of 
either  house  of  parliament  may  be  witnesses  on  impeachments 
State  Trials,  vol.  2.  632. 

Idiots,  madmen,  and  children  (see  tit.  Infants),  are  excluded 
from  giving  evidence  for  want  of  skill  and  discernment. 

2.  Compelling  Witnesses  to  appear;  as  also  of  the  Manner 
of  their  giving  Evidence.—  If  a  witness,  served  with  a  process 
in  a  civil  cause,  refuse  to  appear,  being  tendered  reasonable 
charges,  and  having  no  lawful  excuse,  action  on  the  case  lies 
against  him,  whereon  damages  shall  be  recovered :  and  a  feme 
covert  not  appearing,  action  may  be  brought  against  the 
husband  and  her.    Stat.  5  Etiz.  c.  9  :  1  Leon.  112. 

ft  there  is  a  doubt  that  a  witness  will  not  attend,  the  best 
way  is  to  serve  him  with  the  original  suhpeena,  keeping  a  copy: 
and  if  he  is  at  any  distance  from  the  place  of  trial,  tender  rea- 
sonable charges ;  if  he  does  not  appear  at  the  trial,  call  him 
three  times  on  his  subpeena,  and  then,  if  occasion  requires,  the 
party  may  bring  his  action,  or  move  for  an  attachment. 

In  a  criminal  cause,  if  a  witness  refuse  to  appear  and  <nve 
evidence,  being  served  with  process,  the  court  will  put  off"  the 
trial,  and  grant  attachment  against  him  ;  and,  as  refusing  to 
give  evidence  is  a  great  contempt,  the  party  may  be  committed 
and  fined.    1  Satk.  278. 

By  3  and  4  TV.  4.  c.  42.  §  40,  41,  where  a  reference  is  made 
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under  anile  of  court,  the  court,  or  a  judge  thereof,  may  com- 
mand the  attendance  of  witnesses  (who  may  be  sworn  by  the 
arbitrators)  and  the  production  of  documents;  and  persons 
disobeying  shall  be  guilty  of  a  contempt ;  but  such  persons  are 
to  be  entitled  to  their  expenses  as  when  attending  any  trial. 

Preventing  evidence  to  be  given  against  a  criminal  is  punish- 
able by  fine  and  imprisonment ;  and  a  person  was  fined  one 
thousand  marks  in  such  a  case.  Hilt.  1 66,1.  B.  R.  Dissuading 
a  witness  from  giving  evidence,  &c.  and  disclosing,  by  jurors 
or  others,  evidence  given,  are  likewise  oftenecs  punished  by  fine 
and  imprisonment.    2  Hawk.  P.  C.  c*  22- 

Where  necessity  requires,  witnesses  may  be  examined  apart 
in  court,  till  they  have  given  all  they  have  to  say  in  evidence  ; 
so  that  what  one  has  deposed  may  not  induce  another  to  give 
his  evidence  to  the  same  effect.    Fortesc.  54s 

A  witness  shall  not  be  examined  where  his  evidence  tends  to 
clear  or  accuse  himself  of  a  crime.  Stale  Trials,  vol  1.  557- 
Nor  is  he  bound  to  give  any  answer  which  would  expose  him 
to  punishment,  or  to  a  criminal  charge,  as  to  convict  him  of 
usury.  3  Taunt.  324.  Neither  is  he  compellable  to  answer 
questions  which  are  degrading  to  his  character,  although  such 
questions  may  be  legally  asked,  i  T.  R.  440:  2  Catopb.  268 
But  a  witness  cannot  by  law  refuse  to  answer  on  the  ground 
only  that  his  answer  may  establish  a  debt  due  from  him  to  the 
king,  or  any  other.    Stat.  46  G.  3.  c.  37- 

A  witness  shall  not  be  permitted  to  read  his  evidence,  but 
he  may  refer  to  an  entry  or  a  memorandum  made  by  himself  to 
refresh  his  memory.  8  Em,  289:^4  Esp.  213.  A  witness 
may  not  recite  his  evidence  to  the  jury,  after  gone  from  the 
bar,  and  he  hath  given  his  evidence  in  court :  if  he  doth,  the 
verdict  may  be  set  aside.  Cro.  FMz.  159.  One  that  is  to  be 
a  witness  'at  a  trial,  ought  not  to  be  examined  before  the 
trial,  but  by  the  consent  of  both  parties,  and  a  rule  of  court 
for  that  purpose;  and  sometimes  by  a  judge  s  order  at  cham- 
bers witnesses  are  examined  on  interrogatories,  where  such 
witnesses  are  about  to  leave  the  kingdom. 

By  13  G.  3.  c.  §gf  provision  is  made  for  examination  on  in- 
terrogatories of  witnesses  in  India;  and  by  1  4.  c.  22. 
these  provisions  are  extended  to  all  actions  in  the  courts  at 
Westminster.  But  the  examinations  taken  under  the  act  shall 
not  be  read  in  evidence  at  any  trial  without  the  consent  of  the 
party  against  whom  they  shall  be  offered,  unless  it  appear  to 
the  satisfaction  of  the  judge  that  the  examinant  is  beyond 
the  jurisdiction  of  the  court,  or  dead,  or  unable  from  perma- 
nent sickness  to  attend.    See  tit.  Depositions. 

No  evidence  ought  to  be  produced  against  a  man  in  a  ferial 
for  his  life,  but  what  is  given  in  his  presence.  State  Trials, 
vol  4.  227.  But  down  to  the  time  of  the  Commonwealth  the 
witnesses  in  state  prosecutions  were  rarely  examined  in  court, 
but  generally  before  the  council  and  attorney-general,  and 
their  depositions  were  then  read  in  evidence  at  the  trial.  Since 
the  time  of  Charles  the  First  this  improper  practice  has  been 
disused,  and  the  witnesses  have  been  examined  in  open  court. 
And  evidence  shall  not  be  given  against  the  prisoner  for  any 
other  crime  than  that  for  which  prosecuted.  Ibid,  vol  3.  947. 
But  upon  an  indictment  for  disposing  of  and  putting  away  a 
forged  Bank  note,  knowing  it  to  be  forged,  the  prosecutor  may 
<nve  evidence  of  other  forged  notes  having  been  uttered  by  the 
prisoner,  in  order  to  prove  his  knowledge  of  the  forgery.  Rex 
v.  Wylie,  1  New  Rep.  92.  A  prisoner  may  bring  evidence  to 
prove  that  the  witnesses  gave  a  different  testimony  before  a 
justice  of  peace,  or  at  another  trial:  though  he  may  not  call 
witnesses  to  disprove  what  his  own  witnesses  have  sworn. 
Stale  Trials,  vol.  2.  623.  792.  And  no  objection  can  be  made 
to  the  evidence  after  verdict  given.  Ibid-  vol  4.  35.  It  is 
justifiable  to  maintain  or  subsist  an  evidence,  but  not  to  give 
him  anv  reward  ;  for  this,  if  proved,  will  avoid  his  testimony- 
Ibid.  vol.  2.  470. 

A  witness  shall  not  be  examined  to  any  thing  that  does  not 
relate  to  the  matter  in  issue.  Ibid.  vol.  2.  343.  And  where 
an  issue  is  not  perfect,  no  evidence  can  be  applied,  nor  can  the 


justices  proceed  to  trial.  Brownl  42.  47.  435.  If  evidence 
doth  not  warrant  and  maintain  the  same  thing  that  is  in  issue, 
the  evidence  is  defective,  and  may  be  demurred  upon;  but 
proving  the  substance  is  sufficient.  Trials  perpais)  425.  Evi, 
dence  may  be  given  of  facts  before  and  after  the  time  they  are 
laid  in  the  indictment.  And  where  a  place  is  laid  only  for  a 
venue  in  an  indictment,  or  an  appeal  (and  not  made  part  of 
the  description  of  the  fact),  proof  of  the  same  crime  may  be 
made  at  any  other  place  in  the  same  county;  and  after  a  crime 
hath  been  proved  in  the  county  where  laid,  evidence  may  be 
given  of  other  instances  of  the  same  crime  in  another  county, 
to  satisfy  the  jury.    2  Hawk.  P.  C*  46. 

But  where  a  certain  place  is  made  part  of  the  description  of 
the  fact  against  the  defendant,  the  least  variation  as  to  such 
place  between  the  evidence  and  indictment  is  fatal.  %  Hatvk. 
P.  C  c  46.  See  3  Campb.  235 :  2  Stark.  385  :  7  Barn.  $  C. 
301.  It  hath  been  also  adjudged,  that  where  an  indictment 
sets  forth  all  the  special  matter,  in  respect  whereof  the  law 
implies  malice,  variance  between  the  indictment  and  evidence 
as  to  the  circumstances  of  the  fact,  does  not  hurt ;  so  that  the 
substance  of  the  matter  be  found  by  the  evidence.  Ibid. 

3.  Of  Parol  Evidence  to  explain  written  Documents,  and 
of  Presumptive  and  Hearsay  Evidence, — It  seems  to  have  been 
agreed,  as  a  general  rule  (even  before  the  statute  of  frauds 
and  perjuries),  that  no  parol  evidence  could  be  admitted  to 
control  what  appeared  on  the  face  of  a  deed  or  will,  not  only 
from  the  danger  of  perjury,  but  from  a  presumption,  that  what* 
soever  the  parties  at  that  time  had  in  contemplation,  was  reduced 
into  writing.    5  Co.  68.  a.b.iB  Co.  155.  a. :  Kehv.  49. 

But  this  rule  has  received  a  relaxation,  especially  in  the 
courts  of  equity,  where  a  distinction  has  been  taken  between 
evidence  that  may  be  offered  to  a  jury,  and  such  as  may  be 
used  only  to  inform  the  conscience  of  the  court ;  viz.  that  in 
the  Jirst  case  no  such  evidence  should  be  admitted,  because  the 
jury  might  be  inveigled  thereby ;  but  that  in  the  second  it 
could  do  no  hurt,  because  the  court  were  judges  of  the  whole 
matter,  and  could  distinguish  what  weight  and  stress  ought  to 
be  laid  on  such  evidence.    2  Fern.  98.  337*  635, 

Evidence  of  usage  is  admissible  to  explain  doubtful  words 
in  a  charter.    Lofft.  76 :  Corvp.  250. 

And  the  words  of  a  grant  from  the  grant  by  contempora- 
neous  exposition  and  constant  usage  may  be  extended  beyond 
their  natural  import,  so  as  to  confer  a  right  to  exercise  an  office 
within  a  city  and  the  liberties  thereof,  granted  only  to  be  exer- 
cised within  the  city.    1  Campb.  22. 

Also  to  ascertain  a  fact,  parol  evidence  hath  been  admitted  to 
explain  the  intent  of  the  testator:  as  where  the  testator  had 
two  sons  both  named  John,  and  he  devised  lands  to  his  son 
John  :  here  parol  evidence  was  admitted  to  show  which  of  his 
sons  he  meant ;  and  it  being  proved  that  one  of  his  sons  of 
that  name  had  been  absent  several  years  beyond  sea,  and  that 
the  testator  apprehended  that  he  was  dead,  the  devise  was  held 
good,  and  that  the  other  should  take ;  for  without  such  evi- 
dence the  will  must  be  void.  2  Vern.  t)S.  337-  625.  So  parol 
evidence  may  be  admitted  to  explain  the  intent  of  a  testator 
in  cancelling  a  will-    Cowp.  53.  . 

Parol  evidence  to  prove  that  a  bond  was  given,  in  lieu  ot 
dower,  refused.  1  Wils.  34.  Parol  proof  admitted  that  the 
testator  intended  his  wife  executrix  should  have  the  residue 
undisposed  of.  Id.  313.  Debt  upon  bond  with  condition  tor 
payment  of  monev  to  Lydia  Dovey*  who  is  a  third  person,  she 
declares  the  defendant  owes  her  nothing,  and  upon  prool 
thereof  a  verdict  was  for  the  defendant ;  such  declaration  was 
properly  given  in  evidence,  for  Lydia  Dwey  is  to  be  considered 
as  the  real  plaintiff.  Id,  257-  rt 
In  trover  for  a  bond,  parol  evidence  was  admitted  to  support 
the  general  description  of  the  instrument  in  the  declaration, 
without  notice  having  been  given  to  the  defendant  to  produce 
it.    14  East's  Rep.  274.  w 

Parol  evidence  shall  not  be  admitted  to  annul  or  substan- 
tially vary  a  written  agreement,  where  there  is  no  latent  w- 
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biguity.  S  JVils.  275:  Sir.  79 4:  3  Tmw  Rep.  5{)0 :  2  /?oj. 
4*  Pull.  5(')5.  But  parol  evidence  may.be  admitted  to  explain 
a  latent  ambiguity  in  a  will  or  codicil.  6  7c  rw  /ftyj.  (>'71  : 
7  Term  Rep.  138.  &  />.  And  that  the  name  of  A.  was  in- 
serted in  a  will  by  mistake  for  the  name  of  B.  (>  Term  Rep. 
671  ■  And  parol  evidence  may  be  admitted  to  explain  a  written 
instrument  or  agreement  which,  on  the  face  of  it,  appears  to 
be  equivocal.    8  Term  Rep.  379. 

And  to  explain  an  ambiguous  award  of  a  road  under  an 
in  closure  act,  evidence  of  contemporaneous  acts  of  the  occu- 
piers of  the  land  may  Ik-  received-    5  Taunt.  752. 

Parol  evidence  shall  not  he  received  to  prove  an  additional 
rent  payable  by  a  tenant,  hevond  that  expressed  in  the  written 
agreement  for  a  lea.se.    2  Bl.  Rep.  1249* 

But  where  in  a  lease  of  a  rabbit  warren,  the  lessee  cove- 
nanted to  leave  on  the  warren  10,000  rabbits;  it  was  held  that 
parol  evidence  was  admissible  to  show  that  by  the  custom  of  the 
countrv  where  the  lease  was  made,  1000  rabbits  meant  1200 
3  B.  $  Ad.  728. 

Parol  evidence  may  be  admitted  to  prove  other  considerations 
than  those  mentioned  in  a  deed;  as  where  the  conditions  men- 
tioned in  the  deed  were  10,000/.  and  natural  love  and  affection, 
and  the  premises  were  worth  30,000/.,  an  issue  was  directed  to 
try  whether  natural  love  and  affection  made  any  part  of  the 
consideration  ;  and  it  being  found  that  they  did  not,  the  deed 
was  set  aside.    7  Bro.  P.  C.  70.  cited  3  Term  Rep.  473. 

In  an  action  on  a  policy,  the  property  of  the  ship  may  be 
proved  by  parol  evidence  of  the  possession  of  the  assured,  un- 
less disproved  by  the  production  of  the  written  documents  of 
the  ship  under  the  register  acts.  (See  tit.  Navigation  Acts.) 
And  such  parol  evidence  of  ownership,  arising  from  possession 
at  a  particular  period,  was  not  disproved  by  showing  a  prior 
register  in  the  name  of  another,  and  a  subsequent  register  to 
the  same  person.    4  Easts  Rep,  ISO. 

Parol  evidence  of  what  passed  at  the  time  of  effecting  a 
policy  of  insurance  is  not  admissible  to  restrain  the  effect  of  the 
policy.    1  IV.  P.  Taunt.  1 1 5. 

The  terms  of  a  written  contract  cannot  be  varied  by  parol  evi- 
dence unless  they  were  written  fraudulently-     1  D.  P.  c.  686. 

What  a  dead  witness  has  sworn  on  a  former  trial  between 
the  same  parties  is  evidence  in  the  cause,  and  may  either  be  read 
from  the  judge's  notes,  or  proved  upon  oath  by  the  notes  or  re- 
col  leet  ion  of  any  person  who  heard  it.  3  W.  P.  Taunt.  26*2. 

With  respect  to  presumptions,  the  law  of  England,  as  well 
as  the  civil  law,  presumes  against  fraud.  10  Co.  56.  So  the 
law  always  presumes  that  a  man's  character  is  good  until  the 
contrary  is  shown,  or  that  he  is  innocent  of  an  imputed  offence 
till  his  guilt  is  proved.  Thus  where  a  woman  married  again 
within  twelve  months  after  her  husband  (who  had  not  been 
heard  of  since )  left  the  country,  the  presumption  of  innocence 
was  held  to  predominate  over  the  usual  continuance  of  life. 
2  B.Sc  A.  r,$6. 

Also  where  a  man  is  bound  to  do  an  act,  the  omission  of 
which  would  be  criminal,  his  performance  of  that  act  will  be 
intended  until  the  contrary  appear.  3  East,  192:  2  M.  #  S. 
55fh  But  if  a  criminal  act  has  once  been  proved,  the  law 
infers  malice,  and  requires  exculpatory  evidence  from  the 
party.  Thus  in  a  case  of  homicide,  on  proof  of  the  prisoner 
having  killed  the  deceased,  the  law  presumes  malice,  unless 
the  former  can  justify  or  extenuate  the  deed.    Fost.  256, 

It  is  also  a  maxim  of  law  that  "  omnia  prwsumuntur  rite  cl 
sdemniter  esse  acta  donee  probe  fur  in  cunt  rar  turn."  Thus  a 
man  acting  in  a  public  office  or  capacity  is  presumed  to  have 
been  duly  appointed.    3  Camp.  432. 

Persons  once  in  being  shall  be  intended  still  living,  if  the 
contrary  is  not  proved.  2  Rol.  Rep.  46*1.  But  by  stat 
19  Car.  2.  c.  6.  it  is  enacted,  that  if  any  person  or  persons, 
for  whose  life  or  lives  estates  have  been,  or  shall  be  granted, 
shall  remain  beyond  the  seas,  elsewhere  absent  themselves 
in  this  realm,  btf  the  space  oj  seven  years  together,  and  no  suffi- 

VOL.  I. 


cient  and  evident  proof  made  of  the  life  or  lives  of  such  person 
or  persons  respectively,  in  any  action  commenced  for  the  reco- 
very of  such  tenements  by  the  lessors  or  reversioners,  in  every 
such  case  the  person  or  persons,  upon  whose  life  or  lives  such 
estate  depended,  .shall  be  accounted  as  naturally  dead  ;  and  in 
every  action  brought  for  the  recovery  of  the  said  tenements,  by 
the  lessors  or  reversioners,  their  heirs  or  assigns,  the  judges, 
before  whom  such  action  shall  be  brought,  shall  direct  the  jury 
to  give  their  verdict  as  if  the  person  so  remaining  beyond  the 
seas,  or  otherwise  absenting  himself,  were  dead." 

And,  by  analogy  to  the  above  act,  the  presumption  of  the 
duration  of  life  is  in  all  cases  now  held  to  end  at  the  expiration 
of  seven  years  from  the  time  the  parties  were  last  heard  of, 
6  East,  84:  4  B.  $  A.  433.  For  presumptions  in  regard  to 
property,  see  tits.  Easement,  Lights,  Prescription,  Ways. 

As  to  hearsay  evidence,  it  seems  that  the  two  principal 
cases,  if  indeed  not  the  exclusive  cases,  in  which  it  is  admis- 
sible, are  pedigrees  and  prescriptions.  3  Term  Rep.  707. 
Lnless  we  add  cases  in  which  no  other  evidence  can  be  pro- 
cured, as  with  respect  to  possession  of  premises,  &e.  2  Ter?n 
Rep.  53.  55. 

Hearsay  evidence  in  questions  of  pedigree  is  limited  to  rela- 
tions or  members  of  the  family,  and  does  not  apply  to  servants 
and  acquaintances.  3  Moore,  183:  S\  C.  2  Ring,  86'.  And 
see  4  B.  $  A.  53. 

Declarations  by  the  wife  or  husband,  that  a  child  born 
during  wedlock  is  not  the  husband  s  child,  are  inadmissible  on 
an  issue  to  try  the  legitimacy  of  the  child.  Nor  is  an  entry  in 
the  baptismal  register  descriljhiL'  the  child  as  illegitimate,  admis- 
sible to  prove  that  fact.  1  M.  $  It  26y  :  5  C.  $  P.  604. 

Hearsay  evidence  of  the  declaration  of  a  deceased  rather  as 
to  the  place  of  birth  of  his  bastard  child,  is  not  admissible  to 
prove  the  birth-settlement  of  such  child.    8  East's  Rep.  53$. 

Declarations  of  a  party  accompanying  an  act  done,  and 
tending  to  explain  such  act,  are  evidence  for  the  latter  purpose 
as  part  of  the  res  gestce* 

Hearsay  evidence  is  in  some  instances  admissible  originally, 
and  without  any  proof  of  the  failure  of  better  proof.  Thus 
reputation  is  sufficient  evidence  of  marriage,  although  the 
party  adducing  it  seeks  to  recover,  as  heir-at-law,  to  a  deceased 
brother,  and  his  parents  are  still  living.    4  Ring.  20*7. 

Besides  questions  of  prescription  and  pedigree,  hearsay  evi- 
dence or  reputation  is  admissible  to  prove  customs  or  boundaries. 
But  to  warrant  a  presumption  from  such  evidence,  the  fact  to 
which  the  reputation  or  tradition  applies  must  in  general  be  of 
a  public  nature.    1  M.  $  S.  tig  I. 

Also  what  a  witness  hath  been  heard  to  say  at  another  time 
may  be  given  in  evidence,  in  order  either  to  invalidate  or  etw- 
Jxmi  the  testimony  he  gives  in  court.  2  Hawk.  P.  C  c.  46*. 
So  what  a  person  accused  of  a  crime  hath  been  heard  to  say  at 
another  time,  may  be  given  in  evidence  at  his  trial,  for  or 
against  him.    Id.  ib. 

If  a  person  who  gave  evidence  in  a  former  trial  be  dead  ; 
upon  proof  of  his  death,  any  person  who  heard  him  give 
evidence  may  be  admitted  to  give  the  same  evidence  be- 
tween the  same  parties;  but  a  copy  of  the  record  of  the  trial 
when  the  evidence  was  given  ought  to  be  produced.  3  Inst  2  • 
2  LH  Ah.  705, 

In  criminal  cases,  evidence  given  at  one  trial  has  been  held 
not  to  be  evidence  at  another  trial.    2  State  Trials,  S63. 
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See  further,  as  to  evidence,  Gilbert's  Law  of  Evidence; 
till.  Ni.  Pri.;  2  II  air  k.  P.  C.  c.  4():  Roscoes*Law  of  Evi- 
mce;  Phillipps'  and  Star kies  Law  of  Evidence  ;  this  Diet.  tit. 
Baron  and  Fane,  I.  2,  Treason,  Witness,  and  other  appo- 
site titles. 

FAVAGE,  from  the  Fr.  eau,  water.]  Toll  paid  for  water- 
passage  ;  see  Aquage. 

EWBKICEj  Sax,  erv,  i.  e.  conjugium,  and  bryce,  fractio.^ 
Adultery  or  marriage- breaking :  from  tins  Saxon  word  ew, 
marriage,  we  derive  our  present  Eiuilisdi  rvw,  to  court. 
3  P 
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Ewe-  Stealing  or  killing  with  intent  to  steal  the  carcase  or 
skin  of  anv  ram,  ewe,  sheep,  or  lamb,  is  a  felony, and  the  offender 
was  liable  to  suffer  death  by  7  <H  &  *■  c-  §  :  9  &  4' 
c.  55.  {Irish  act.)  But  by  the  2  G»f/  3  4.  c.  62.  transporta- 
tion for  life  is  substituted  for  the  punishment  of  death. 

Ewe,  euva,~]  is  also  a  German  word,  signifying  law:  it  is 
mentioned  in  Lest-  W.  1. 

EXACTION,  is  defined  to  he  a  wrong  done  by  an  officer, 
or  one  in  pretended  authority,  by  taking  a  reward  or  fee  for 
that  which  the  law  allows  not.  The  difference  between 
exaction  and  extortion  is  this;  extortion  is  where  an  officer 
extorts  more  than  his  due,  when  something  is  due  to  him  ;  and 
exaction  is,  when  he  wrests  a  fee  or  reward  where  none  is 
due  ;  for  which  the  offender  is  to  he  fined  and  imprisoned,  and 
render  to  the  party  twice  as  much  as  the  money  he  so  takes. 
Co.  IAU  368  :  10  Rip.  100.    See  tit.  Extortion. 

EXACTOR  REGIS.  The  king's  exactor  or  collector  of 
taxes ;  sometimes  taken  for  the  sheriff*  Niger  Liber  Scacc. 
par.  1 .  cap,  nit. 

EXAMINATION,  examination  A  searching  by,  or  cogni- 
zance of  a  magistrate.  By  7  and  8  G.  4,  c*  64.  §  2  and  3. 
justices  of  peace, '  before  committing  or  bailing  any  person 
charged  before  them  with  felony  or  misdemeanour,  shall  take 
down  the  examination  in  writing  of  the  witnesses  and  prisoner, 
and  bind  over  the  parties  to  appear  at  the  trial,  and  return  the 
deposition  and  recognizances  to  the  court.  And  by  §  4.  the 
like  duty  is  imposed  on  coroners  in  cases  of  murder  and  man- 
slaughter*   See  this  Diet.  tits.  Commitment,  Evidence,  Justice. 

With  respect  to  examinations  touching  church  benefices,  see 
tit.  Benefice. 

EXAMINERS  in  the  Chancery,  examinatorcs.j  Two 
officers  of  that  court,  who  examine,  upon  oath,  witnesses  pro- 
duced by  either  side,  in  London,  or  near  it,  on  such  interro- 
gatories'as  the  parties  to  any  suit  exhibit  for  that  purpose; 
and  sometimes  the  parties  themselves  are,  by  particular  order, 
likewise  examined  by  them.  In  the  country,  witnesses  are 
examined  by  commissioners  (usually  attorneys  not  concerned  in 
the  cause),  on  the  parties  joining  in  commission,  &c.  See  tit. 
Depositions. 

By  3  and  4  W*  4.  c.  94.  §  27-  the  examiners  of  the  Court 
of  Chancery  are  empowered  to  administer  the  usual  and  accus- 
tomed oaths,  and  to  take  the  usual  affirmations  of  the  witnesses 
examined  before  them ;  and  all  depositions  of  witnesses  so 
examined  are  to  be  taken  in  the  first  person. 

EXANNUAL  ROLL.  In  the  old  way  of  exhibiting  she- 
riff's accounts,  the  illeviable  fines  and  desperate  debts  were 
transcribed  into  a  roll  under  this  mime  ;  which  was  yearly 
read,  to  see  what  might  be  gotten.    Male's  Sher,  Acco.  67- 

EXCAMBION,  Exchange.    See  tit.  Exchange. 

EXCAMBIATORES.  A  word  used  anciently  for  ex- 
changers of  land  :  but  Co  well  supposes  them  to  he  such  as 
we  now  call  brokers,  that  deal  upon  the  Exchange  between 
merchants. 

EXCEPTION,  exception  Is  a  stop  or  stay  to  an  action  ; 
and  divided  into  dilatory  and  peremptory*  Bract.  lib.  5.  tract.  5. 
In  law  proceedings,  it  is  a  denial  of  a  matter  alleged  in  bar 
to  the  action  ;  and  in  Chancery  it  is  what  is  alleged  against 
the  sufficiency  of  an  answer,  &c.  The  counsel  in  a  cause  are 
to  take  all  their  exceptions  to  the  record  at  one  time ;  and 
before  the  court  hath  delivered  any  opinion  thereon.  1  Lit. 
Ab.  5/>9.  And  on  an  indictment  for  treason,  &c.  exception  is 
to  be  taken  for  mis-naming,  false  Latin,  &c.  before  any  evi- 
dence is  given  in  court,  or  the  indictment  shall  be  good. 
Stat.  7  IV.  S.  c.  3.    See  tits.  Indictment,  7 reason. 

Where,  by  a  general  pardon,  any  particular  crime  is  ex- 
cepted;  if  a  person  be  attainted,  &c.  of  that  offence,  he  shall 
have  no  benefit  of  the  pardon.  6  Rep.  13:  2  Nels.  Ab.  7f>5. 
And  when  a  pardon  is  with  an  exception  as  to  persons,  the 
party  who  pleads  it  ought  to  show  that  he  is  not  any  of  the 
parties  excepted.  1  Lev.  26.  A  negative  expression  may  be 
taken  to  enure  to  the  same  intent  as  an  exception;  for  an  ex- 


ception in  its  nature  is  but  a  denial  of  what  is  taken  to  be  good 
by  the  other  party,  either  in  point  of  law  or  pleading.  And 
exceptio  in  non  except isfrmat  regulam,    \  Litl.  559. 

Exception,  in  Scotch  Law  is  used  synonymously  with 

Defence* 

Exception,  Day  of.  Formerly  when  essoigns  were  allowed 
in  personal  actions,  if  a  defendant  did  not  appear,  or  cast  an 
assign  on  the  first  general  term  day  of  the  term  (which  was 
called  the  essoign  clay),  the  phuutitf  on  the  next  day  might  have 
entered  an  exception  and  obtain  a  ne  recipiatur  to  prevent  the 
defendant's  essoign  from  being  received.  From  this  exception, 
so  taken  and  entered,  the  second  day  after  the  return  of  the 
writ  was  called  the  day  of  exception. 

Exceptions  to  Evidence,  &c.  See  this  Diet.  tits.  Bill  of 
Exce pt  ions,  Wit  n  ess. 

Exception  in  Deeds  and  Writings,  keeps  the  things 
from  passing  thereby  ;  being  a  saving  out  of  the  deed,  as  if  the 
same  had  not  been  granted :  but  it  is  to  be  a  particular  thing 
out  of  a  general  one,  as  a  room  out  of  a  house,  ground  out  of 
a  manor,  timber  out  of  land,  &c.  And  it  must  not  be  of  a 
thing  expressly  granted  in  a  deed :  also  it  must  be  of  what  is 
severable  from,  and  not  inseparably  incident  to,  the  grant. 
Co.  LiU  47:  1  Lev.  287:  Cro.  EL  244. 

Where  an  exception  goeth  to  the  whole  thing  granted  or 
demised,  the  exception  is  void.  Cro.  El.  6.  A  man  makes  a 
lease  of  a  manor,  excepting  all  courts,  &c. ;  the  exception  is  void 
as  to  the  courts  for  having  leased  the  manor,  it  c&ntiot  be  such 
without  courts.  Hob.  108  :  Moor,  87a  A  leano  was  madeof 
all  a  man's  lands  in  L.  excepting  his  manor:  of  H.,  and  he  had 
no  lands  in  L.  but  the  said  manor ;  it  was  adjudged  that  the 
manor  passed,  and  that  the  exception'  vrus  voti  Hob.  170 : 
2  Nels.  Ab.  7()4.  A  lease  of  a  houtfe  and  shops,  except  the 
shops;  though  this  may  extend  to  other  shops,  it  is  void  as  to 
the  shops  belonging  to  the  house  demised,  because  it  is  repugn 
nant  to  the  lease.    Dyer,  2o"5, 

If  an  exception  crosses  the  grant,  or  is  repugnant  to  it,  the 
same  is  void  :  and  if  there  be  a  saving  or  exception  out  of  an 
exception,  it  may  make  a  particular  thing  as  if  never  excepted; 
as  if  a  lease  be  made  of  a  rectory,  excepting  the  parsonage- 
house,  saving  to  the  lessee  a  chamber ;  this  chamber  not  being 
excepted  out  of  the  lease,  shall  pass  by  the  lease  of  the  rectory. 
Hob.  72.  170:  Cro.  El.  372  ;  Owen,  20. 

By  exception  of  trees,  the  soil  is  not  excepted,  but  only 
sufficient  nutriment  for  the  trees:  for  the  lessee  shall  have  the 
pasture  growing  under  them,  though  the  lessor  shall  have  al 
the  benefit  of  the  trees,  mast,  fruit,  ic.  and  the  trees  are  parcel 
of  the  inheritance.  5  Rep.  11 :  11  Rep.  48.  50.  But  it  has 
been  adjudged,  that,  by  an  exception  of  woods,  underwood, 
and  coppices,  the  soil  of  the  coppices  is  excepted.  Popk.  14o: 
Cro.  Jac.  487,  If  a  lessee  for  years  assign  over  his  term, 
excepting  the  trees,  &c  the  exception  is  nut  good,  because  no 
one  can  have  a  special  property  in  the  trees,  but  the  owner  ol 
the  land.  2  Nels.  7(i4,  Though  where  lessee  for  hie  mates  a 
lease  for  years,  excepting  the  wood,  &c.  this  may  be  a  good 
exception/  although  he  hath  not  any  interest  in  it  but  as  a 
lessee,  in  regard  he  is  chargeable  in  waste,  &c.  and  hath  not 
granted  his  whole  term.  Cro.  Jac.  2Q6t  1  ZML  Ab.  500.  U 
trees  are  excepted  out  of  a  demise,  cutting  them  down  is  not 
waste,  since  waste  can  onlv  be  committed  on  the  thing  demised. 
Good-right  v.  rvmn,  8  East,  190.  These  exceptions  arc 
commonl*  in  leases  for  life  and  years;  and  must  be  always  m 
a  thing  in  esse.  Co.  Lit.  47-  See  tits.  Grant,  Veeti>  WW 
Condition.  m  t       ,  fi 

Exceptio  rei  Judicata,  an  exception  or  deience  m  m 
Scotch  Law,  that  the  matter  has  been  adjudged  m  anotnu 
court  or  country,  and  the  judgment  carried  into  eflect- 

EXCHANGE,  Excambium  or  candnumj  with  the  ^ 
Hans,  permutation     The  Kings  Exchange  is  ti.e  plat*  f 


pointed  by  the  king  for  exchange  of  plate  or  bullion  for  th 
These  places  have  been  divers  heretofore, 
the  Mint  in  the  lower.  2** 


king's  coin,  &c. 
but  now  there  is 


only  one,  viz 


EXCHANGE. 


stats,  25  Ed.  3.  st.  5.  c.  12  :  5  and  6  Ed.  6.  c.  19.  and  this  Diet, 
tits.  Coin  ;  Money* — There  is  also  a  Royal  Exchange  of  Mer- 
chants in  London. 

Exchange  among  merchants  is  a  commerce  of  money,  or 
a  bartering  or  exchanging  of  the  money  of  one  city  or  country 
for  that  of  another :  money,  in  this  sense,  is  either  real  or 
imaginary ;  real,  any  species  current  in  any  country  at  a  cer- 
tain price,  at  which  it  passes  by  the  authority  of  the  state,  and 
of  its  own  intrinsic  value ;  and  by  imaginary  money  is  un- 
derstood, all  the  denominations  made  use  of  to  express  any 
sum  of  money,  which  is  not  the  just  value  of  any  real  species. 
Lex  Mctcatoria. 

The  method*  of  exchange  for  money  used  in  England  ought 
to  be  par  pro  pari,  according  to  value  for  value :  and  our 
exchange  is  grounded  on  the  weight  and  fineness  of  our  own 
money,  and  the  weight  and  fineness  of  that  of  other  countries, 
according  to  their  several  standards,  proportionable  in  their 
valuation  ;  which  being  truly  and  justly  made,  reduces  the 
price  of  the  exchange  of  money  of  any  nation  or  country  to  a 
certainty.  But  this  course  of  exchange  is  of  late  abused,  and 
money  is  become  a  merchandize,  that  rises  and  falls  in  its  price 
in  regard  to  the  plenty  and  scarcity  of  it.  At  London,  all 
exchanges  are  made  upon  the  pound  sterling  of  20j.  In  the 
Low  Countries,  France  and  Germany,  upon  the  French  crown  ; 
Spain  and  Italy,  &c,  upon  the  ducat ;  and  at  Florence,  Venice, 
and  other  places  in  the  Streights,  by  the  dollar  and  florin.  See 
tit.  BUI  of  Exchange. 

Exchanges  of  Goons  and  Merchandize,  were  the 
original  and  natural  way  of  commerce,  precedent  to  buying ; 
for  there  was  no  buying  till  money  was  invented ;  though  in 
exchanging  both  parties  are  as  buyers  and  sellers,  and  both 
equally  warrant,    3  Salk,  157* 

If  A.  and  B.  agree  to  exchange  horses,  and  B.  give  a  sum  of 
money  to  A.  to  bind  the  bargain,  A.  may  maintain  an  action 
against  B.  for  not  delivering  his  horse,  without  alleging  any 
delivery  of,  or  offer  to  deliver  his  own  to  B.f  for  the  payment  of 
earnest-money  vests  the  property  of  A.*s  horse  in  B.  But  in 
such  an  action  A.  must  allege  a  special  demand  on  B.  for  his 
horse.    5  Term  Rep.  K.  B.  409. 

Exchange  of  Lands*  A  mutual  grant  of  equal  interest 
in  lands  or  tenements,  the  one  in  consideration  of  the  other : 
and  is  used  peculiarly  in  our  common  law  for  that  compen- 
sation which  the  warrantor  must  make  to  the  warrantee,  value 
for  value,  if  the  land  warranted  be  recovered  from  the  war- 
grantee.  Bract,  lib.  2.  cap.  16\  Acconip.  Conv.  1  vol*  170. 
Also  there  is  a  tacit  condition  of  re-entry  in  this  deed,  on  the 
lands  given  in  exchange,  in  case  of  eviction ;  and  on  the  war- 
ranty to  vouch  and  recover  over  in  value,  &c.  For  if  either  of 
the  parties  is  evicted,  even  of  a  part,  the  exchange  is  defeated, 
4  Rep.  121  :  Cro.  Eliz.  90S. 

The  word  Exchange  is  so  individually  requisite  and  appro- 
priated by  law  to  this  case,  that  it  cannot  be  supplied  by  any 
other  word,  or  expressed  by  any  circumlocution,  1  Inst.  50,  51. 
The  estates  exchanged  must  be  equal  in  quantity  of* interest, 
value  is  immaterial ;  as  fee-simple  for  fee-simple,  a  lease  for 
twenty  years  for  a  lease  for  twenty  years,  and  the  like. 
Utt.  §  64i,  65,  And  the  exchange  may  be  of  things  that  lie 
cither  in  grant  or  in  livery.  But  no  livery  of  seisin,  even  in 
exchanges  of  freehold,  is  necessary  to  perfect  the  conveyance ; 
for  each  party  stands  in  place  of  the  other,  and  occupies  his 
right,  and  each  of  them  hath  already  had  corporal  possession  of 
his  own  land.  Lift.  §  62.  Entry,  however,  must  be  made  on 
both  sides ;  for  if  either  party  die  before  entry,  the  exchange 
is  void  for  want  of  sufficient  notoriety,    1  Inst*  50. 

An  exchange  may  be  made  of  lands  in  fee-simple,  fee-tail, 
for  life,  &c  The  estates  granted  arc  to  be  equal,  as  fee- 
simple  for  fee- simple,  &c.  though  the  lands  need  not  be  of 
equal  value,  or  of  the  Like  nature ;  for  a  rent  in  fee  issuing 
out  of  land,  may  be  exchanged  for  land  in  fee.  Lit.  63,  64 : 
Co.  Lit.  50,  51.  If  an  exchange  be  made  between  tenant  for 
life  and  tenant  in  tail  after  possibility  of  issue  extinct,  the  ex- 


change is  good  ;  because  their  estates  are  equal.  1 1  Rep.  80: 
Moor,  665. 

An  exchange  made  between  tenant  in  tail,  and  another  of 
unequal  interest,  maybe  good  during  his  life ;  but  his  issue, 
when  of  full  age,  shall  avoid  it.  And  exchanges  made  by 
infants;  by  persons  non  sance  memorial;  a  husband  of  the 
wife's  lands,  &c.  are  not  void,  but  voidable  only  ;  by  the  infant 
at  his  full  age,  the  heir  of  the  person  non  same  memories,  and 
the  feme  after  the  death  of  the  husband,  who  may  waive  the 
possession,  and  disagree  to  them.    Perk.  §  277*  281. 

Two  joint- tenants  and  two  tenants  in  common  may  exchange 
their  lands  t  and,  by  this  deed,  freeholds  pass  without  livery 
and  seisin;  but  the  word  exchange  is  to  be  used;  and  there 
must  be  execution  of  the  exchange,  by  entry  on  the  lands  in 
the  life  of  the  parties,  or  the  exchange  will  be  void.  1  Ins}.  51 : 

1  Mod.  91.  See  tits.  Lease,  Release,  as  to  making  exchanges 
by  those  conveyances. 

Littleton  expresses  himself  concerning  an  exchange  as  of  a 
transaction  between  ttvo ;  and  in  the  case  of  Eton  College, 

2  Wils.  part  3.  p.  483,  the  court  held,  that  an  exchange,  in 
the  strict  legal  sense  of  the  word,  cannot  be  between  three ; 
the  principles  of  it  not  being  applicable  to  more  than  two 
distinct  contracting  parties,  for  want  of  the  mutuality  and 
reciprocity  on  which  its  operation  so  entirely  depends ;  and 
the  case  above-mentioned,  of  tenants  in  common  exchanging 
with  joint  tenants,  is  not  irreconcileable  to  this  rule  ;  because 
though  Jour  persons  may  be  named,  yet  they  constitute  only 
two  distinct  parties;  and  consequently  there  is  the  same 
reciprocity  as  if  the  transaction  were  between  two  persons 
only.  And  this  applies  to  any  number  of  persons,  if  so  con- 
joined, as  to  make  only  two  distinct  relative  parties.  1  Inst. 
50.  b*  5 1 .  a.  in  not  is. 

Sometimes  lands  intended  to  pass  by  exchange,  not  having 
the  qualities  and  incidents  of  exchanged  lands,  may  pass  by 
way  of  gift  or  grant ;  as  if  two  persons  are  seised  of  two 
acres  of  land,  and  one  of  them  by  deed  gives  his  acre  to  the 
other,  and  the  other  his  acre  to  him,  and  each  of  them  gives 
livery  of  seisin  upon  his  acre  given  in  exchange;  here  the 
acres  will  pass  from  one  to  the  other,  but  not  in  a  way  of 
exchange,  because  there  was  no  word  of  exchange  in  the  deed. 
Lit/.  §  62  :  Perk.  253. 

A  man  grants  to  another  lands  in  fee-simple,  for  lands  in 
tail  by  way  of  exchange,  or  land  in  tail,  for  lauds  for  life,  &c. ; 
these  deeds  will  not  take  effect  as  exchanges.  Eitz.  Exchange, 
1 5.  64- :  Co.  Lit  6*4,  If  tenant  in  tail  give  his  land  in  exchange, 
for  other  land  of  the  same  estate-tail,  the  issue  in  tail  may 
make  it  good  if  he  will,  or  avoid  the  exchange.  1  Rep*  fjfi. 
A  feoffment  is  made  to  A.  and  B.  and  the  heirs  of  A.,  and  they 
exchange  the  land  for  other  lands,  this  will  be  good,  and  they 
shall  hold  the  lands  in  the  same  nature  that  the  land  given  in 
exchange  was  held.    Perk.  §  277- 

If  a  lord  release  to  the  tenant  his  services  in  tail,  in  exchange 
of  land  given  to  the  lord  in  exchange  in  tail  also,  it  is  ill :  but 
if  lessee  for  life  of  one  acre  give  another  acre  to  his  lessor  in 
tail,  in  exchange  for  a  release  from  him  of  that  acre,  hah  end  inn 
in  tail  in  like  manner,  it  is  a  good  exchange.  Perk.  §  219, 
276'.  283.  In  case  two  persons  make  an  exchange  of  land,  and 
limit  no  estate,  each  shall  have  an  estate  for  life  by  implication  ; 
but  if  an  express  estate  he  limited  to  one  for  life,  and  none  tc 
the  other,  it  will  be  void.  |IJ  //.  6.  27-  And  to  make  a  good 
exchange,  both  the  things  must  be  in  esse  at  the  time  of  the 
exchange.    Co.  LU.  50 :  3  Ed.  4  1 0, 

But  an  exchange  may  be  made  to  take  effect  in  futuro,  as 
well  as  presently ;  for  if  it  be  that  after  the  feast  of  Easter, 
A.  B.  shall  have  such  lands  in  D.  in  exchange  for  his  lands  in 
S.,  this  is  good.    Perk.  §  265. 

By  a  special  kind  of  agreement,  an  exchange  may  be  of 
unequal  estates.  Moor,  c.  209-  The  condition  and  warranty 
in  exchanges  run  to  the  parlies  in  privity  ;  not  to  an  assignee, 
Sec.  And  if  after  two  have  exchanged  lands,  one  of  them  re- 
leases to  the  other  the  warranty  in  law,  it  will  not  destroy  the 
3  p2 
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exchange.  1  l\ep.  V2l2:  1  Ral.Ah.  Sl/>.  The  parties  them- 
selves, and  all  privies  and  strangers,  for  the  most  part,  may 
take  advantage  of  exchanges  void  by  any  defect  or  accident : 
contra,  if  they  arc  voidable,  &c.    1  Rep.  105:  Dyer,  285. 

Exchange  of  Church  LIVINGS,  These  exchanges  are  now 
seldom  used,  except  that  parsons  sometimes  exchange  their 
churches,  and  resign  them  into  the  bishop's  hands ;  and  this  is 
not  a  perfect  exchange  till  the  parties  are  inducted ;  for  if 
either  dies  before  they  both  are  inducted,  the  exchange  is  void. 
Woods  Inst.  28*:  2  Cdrnik*  323. 

By  stat.  31  Eliz.  c.  §  8.  if  any  incumbent  of  any  benefice 
with  cure  of  souls,  shall  corruptly  resign  or  exchange  the  same  ; 
or  corruptly  take  for  or  in  any  respect  of  the  resigning  or 
exchanging  the  same,  directly  or  indirectly,  any  pension,  sum 
of  money,  or  other  benefit  whatsoever  j  as  well  the  giver  as  the 
taker,  shall  lose  double  the  value  of  the  sum ;  half  to  the 
crown,  and  half  to  him  that  shall  sue  for  the  same.  See  this 
Diet.  tits.  Simony }  Ad  vote  son* 

If  two  parsons  by  one  instrument  agree  to  exchange  their 
benefices,  and  in  order  thereto  resign  them  into  the  hands  of 
the  ordinary,  such  exchange  being  executed  on  both  parts 
is  good,  and  each  may  enjoy  the  other's  living :  but  the 
patrons  must  present  then]  again  to  each  living;  and  if  they 
refuse  to  do  it,  or  the  ordinary  will  not  admit  them  respect ively, 
then  the  exchange  is  not  executed ;  and  in  such  case  either 
clerk  may  return  to  his  former  living,  even  though  one  of 
them  should  be  admitted,  instituted,  and  inducted  to  the 
benefice  of  the  other ;  which  is  expressed  in  the  exchange 
itself,  and  the  protestation  usually  added  to  it.  2  Rep*  74*  - 
Rol.  Ab.  814. 

EXCHANGEORS.  Those  that  return  money  by  bills  of 
exclutnge.    See  Excatnbiafores. 

EXCHEQUER, 

Scaccartum,  from  the  Fr.  exchequier,  i.  e.  abacus,  tabula 
lusoria,  or  from  the  Germ,  sckaiz,  viz.  thesaurus.^]  An 
cient  court  of  record^  wherein  all  causes  touching  the  revenue 
and  rights  of  the  crown  are  heard  and  determined  ;  and 
where  the  revenues  of  the  crown  are  received,  Camden  in  his 
Britan.  p.  113.  saith,  this  court  took  its  name  a  tabula  ad 
quam  assidebant,  the  cloth  which  covered  it  being  party 
coloured,  or  chequered :  we  had  it  from  the  Normans,  as  ap- 
pears by  the  Grand  Cusfuwary,  c.  5  6'.,  where  it  is  described  to 
be  an  assembly  of  high  justiciars,  to  whom  it  appertained  to 
amend  tbat  which  tbe  inferiors  justiciars  had  misdone,  and 
unadvisedly  judged,  and  to  do  right  to  all,  as  from  the  Prince's 
mouth  ;  and  this  seems  the  origin  of  the  Court  of  Exchequer- 
Chamber. 

Some  persons  think  there  was  an  Exchequer  under  the  Anglo- 
Saxon  kings ;  but  our  best  historians  are  of  opinion,  that  it 
was  erected  by  King  William  the  First,  its  model  being  taken 
from  the  transmarine  Exchequer,  established  in  Normandy  long 
before  that  time.    Madox's  Hist.  Excheq. 

In  the  reign  of  Henry  the  First  there  was  an  Exchequer, 
which  has  continued  ever  since;  and  the  judges  of  the  court 
were  at  that  time  styled  R a  roues  Scaccarii,  and  administered 
justice  to  the  subjects.  In  ancient  times  the  Barons  of  the 
Exchequer  dealt  in  affairs  relating  to  the  state,  or  public  service 
of  the  crown  and  realm  :  and  were  greatly  concerned  in  the 
preservation  of  the  prerogative,  as  well  as  the  revenue  of  the 
crown ;  for  at  the  Exchequer  it  was  the  care  of  the  treasurer 
and  barons  to  see  that  the  rights  of  the  crown  were  no  ways 
invaded.    Lex  Constitution  is,  10,8, 

On  account  of  the  authority  and  dignity  of  the  Court  of 
Exchequer,  anciently  it  was  held  in  the  king's  palace ;  and 
the  acts  thereof  were  not  to  be  examined  or  controUed  in  any 
other  of  the  king's  ordinary  courts  of  justice  :  the  Exchequer 
was  the  great  repository  of  records,  wherein  the  records  of  the 
other  courts  at  Westminster,  &c.  were  brought  to  be  laid  up  in 
the  Treasury  there.    And  writs  of  the  Chancery  were  some- 


times made  forth  at  the  Exchequer ;  writs  of  summons  to 
assemble  parliaments,  &c.  Ibid, 

The  Exchequer  has  been  commonly  held  at  Westminster 
the  usual  place  of  the  kings  residence  ;  but  it  hath  been 
sometimes  holden  at  other  places,  as  the  king  pleased ;  as  at 
Winchester,  &c.  And  in  the  Exchequer  there  are  reckoned 
seven  courts ;  viz,  the  Court  of  Pleas  ;  the  Court  of  Accounts- 
the  Court  of  Receipts ;  the  Court  of  the  Exchequer-Chamber 
(being  the  assembly  of  all  the  judges  of  England  for  difficult 
matters  in  law) ;  the  Court  of  Exchequer- Chamber,  for 
Errors  in  the  Court  of  Exchequer  ;  for  Errors  in  the  King's 
Bench  ;  and  the  Court  of  Equity  id  the  Exchequer  Chamber 
4  Inst.  1 19- 

But,  according  to  the  usual  division  for  the  dispatch  of  all 
common  business,  the  Exchequer  is  divided  into  two  parts;  one 
whereof  is  conversant  especially  in  the  judicial  hearing  and 
deciding  of  causes  pertaining  to  the  prince's  cotters,  anciently 
called  Scaccariuvi  Compuiorum  ;  the  other  is  the  Receipt  of  the 
Exchequer,  which  is  properly  employed  in  the  receiving  and 
payment  of  money.  And  it  has  been  observed,  that  about  the 
time  of  the  conquest  there  was  very  little  muney  in  specie  in 
the  realm  ;  for  then  the  tenants  of  knight's  fees  answered  their 
lords  by  military  services  :  and  till  the  reign  of  King  Henry  I, 
the  rents  or  farms  due  to  the  king  were  generally  rendered  in 
provisions  and  necessaries  for  his  household  ;  but  in  that  reign 
the  same  were  changed  into  money  ;  and  afterwards,  in  suo 
1  ceeding  times,  the  crown  revenue  was  changed  or  paid  into 
the  Exchequer,  chiefly  in  gold  and  silver.  Lex  Conslitu* 
tionis,  p.  208. 

By  5\  II.  3.  si.  5  :  10  Ed  L  St  at.  Ruil  all  sheriffs,  bailiffs,  &c. 
were  to  account  in  the  Exchequer  before  the  treasurer  and  ba- 
rons: and  annual  rolls  were  to  be  made  of  the  profits  of  counties, 
&c.  Also  inquisitors  to  be  appointed  in  every  county  of  debts 
due  to  the  king.  And  all  tines  of  counties  for  the  whole  year 
were  to  he  sent  into  the  Exchequer.  Stat,  de  Ficecom.  14  Ed.  2. 
c.  1 .  But  by  the  3  and  4  W.  4.  c.  99.  sheriffs  are  no  longer 
to  account  in  the  Exchequer,  but  their  accounts  are  to  be  audited 
by  the  commissioners  for  auditing  the  public  accounts.  See 
tit.  Sheriff.  And  by  the  same  act  the  statutes  requiring  all 
fines,  recognizances,  &c.  to  be  certified  and  estreated  twice  a 
year  into  the  Exchequer  are  repealed,  and  the  same  arc  to  be 
transmitted  to  the  lord  high  treasurer,  or  to  the  commissioners 
of  the  treasury,  and  a  duplicate  thereof  to  the  commissioners 
for  auditing  the  public  accounts.    See  tit.  Recognizance. 

The  Court  of  Exchequer  is  inferior  in  rank  not  only  to  the 
Court  of  King's  Bench,  but  to  the  Common  Pleas  also;  it  is 
a  very  ancient  court  of  record,  set  up  by  William  the  Con- 
queror as  a  part  of  the  aula  Regia,  though  regulated  and 
reduced  to  its  present  order  by  King  Edward  I.,  and  intended 
principally  to  order  the  revenues  of  the  crown,  and  to  re- 
cover the  king's  debts  and  duties.  4  Inst.  103— 1 16\  It  is 
called  the  Exchequer,  scaccarium,  from  the  chequered  cloth, 
resembling  a  chess-board,  winch  covers  the  table  there,  and  on 
which,  when  certain  of  the  king's  accounts  are  made  up5  the 
sums  are  marked  and  scored  with  counters.  It  consists  (as 
already  has  been  observed)  of  two  divisions:  the  receipt  of  the 
Exchequer,  which  manages  the  royal  revenue:  and  the  court, 
or  judicial  part  of  it ;  which  latter  is  again  subdivided  into  a 
court  of  equity,  and  a  court  of  common  law. 

The  Court  of  Equity  is  held  in  the  Exchequer-Chamber, 
before  the  Lord  Treasurer,  the  Chancellor  of  the  Exchequer, 
the  Chief  Baron,  and  three  puisne  barons*  These  Mr.  Selden 
conjectures  (Titles  of  Hon.  2.  5.  Uh)  to  have  been  anciently 
made  out  of  such  as  were  barons  of  the  kingdom,  or  parlia- 
mentary barons:  and  thence  to  have  derived  their  name,* 
which  conjecture  receives  great  strength  from  Braclons  expla- 
nation of"  Magna  Char/a,  c.  14.  which  directs  that  the  earls 
and  barons  be  amerced  by  their  peers  ;  that  is,  says  he,  by  the 
barons  of  the  Exchequer,  I.  3.  tr.  2.  c.  J.  §  8- 

In  this  court  of  equity  the  clergy  have  long  used  to  exhibit 
I  their  bills  for  the  non-payment  of  tithes,  in  which  case  the 
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surmise  of  being  the  king  s  debtor  is  no  fiction,  they  being 
bound  to  pay  him  their  first-fruits  and  annual  tenths.  But 
the  Chancery  has  of  Jate  years  obtained  a  large  share  in  this 
business.    See  this  Diet.  tits.  Chancery,  Equity,  Tithes, 

An  appeal  from  the  equity  side  of  this  court  lies  immediately 
to  the  House  of  Peers  ;  but  from  the  common  law  side,  in 
pursuance  of  the  stat.  31  Ed.  S.  c.  12.  a  writ  of  error  must  be 
first  brought  into  the  Court  of  Exchequer-Chamber.  And  from 
the  determination  there  had,  there  lies  in  the  dernier  restart,  a 
writ  of  error  to  the  House  of  Lords.  S  Comm.  4i.  See  this 
Diet.  tits.  Decree,  Equity,  Error. 

In  this  Court  of  Equity  the  proceedings  are  by  English  bill 
and  answer,  as  in  Chancery. 

In  this  court  the  attorney-general  brings  hills  for  any 
matters  concerning  the  king;  and  any  person  grieved  in  any 
cause  prosecuted  against  him  on  behalf  of  the  king,  may  bring 
his  bill  against  the  attorney-general  to  be  relieved  in  equity, 
in  which  case  the  plaintiff  must  attend  the  king's  attorney 
with  a  copy  of  the  bill,  and  procure  him  to  answer  the  same; 
and  Mr.  Attorney  may  call  any  that  are  interested  in  the  cause, 
or  any  officer  or  others,  to  instruct  him  in  the  making  of  his 
answer  so  as  the  king  he  not  prejudiced  thereby ;  and  his  an- 
swer is  to  be  put  in  without  oath.    4  InsL  109.  112.  118. 

By  stat.  57  G.  3.  c.  18.  the  lord  chief  baron  of  the  court, 
for  the  time  being,  is  empowered  to  hear  and  determine  all 
causes,  matters,  and  things,  at  any  time  depending  in  the  said 
Court  of  Exchequer,  as  a  court  of  equity  ;  and  if  the  chief 
baron  should,  from  illness,  &c.  be  prevented  from  sitting  for 
those  purposes,  his  majesty  may,  from  time  to  time,  appoint  by 
warrant  un  ler  the  sign  manual,  revocable  at  pleasure,  any 
other  of  the  barons  of  the  degree  of  the  coif,  to  hear  and  deter- 
mine the  same.  The  lord  chief  baron,  &c.  may  sit  in  the 
Court  of  Equity,  whether  the  other  barons  of  the  court  are 
sitting  or  not;  and  decrees  under  this  act  are  declared  valid, 
subject  only  to  appeal  to  the  House  of  Lords,  or  to  rehearing 
by  the  chief  baron,  or  other  barons  so  appointed. 

By  stat,  1  G.  4,  c.  35.  for  the  better  securing  the  monevs 
and  effects  paid  into  the  Court  of  Exchequer  at  Westminster, 
on  account  of  the  suitors  of  the  said  court,  it  is  enacted,  that  no 
money  shall  in  future  be  paid  to  the  deputy  remembrancer,  but 
that  an  accountant  general  shall  be  appointed  by  the  lord  chief 
baron,  to  whom  powers  are  given  by  the  act  in  all  respects 
similar  to  those  of  the  accountant  general  of  Chancery.  The 
accountant  general  of  the  Exchequer  is  also  to  be  one  of  the 
masters  of  the  court,  and  another  master  is  also  appointed  under 
the  act  by  the  lord  clsief  baron  for  reference  in  all  suits  on  the 
equity  side  of  the  court  between  subjects,  and  to  take  minutes 
of  all  orders  and  decrees,  as  well  as  in  matters  of  revenue  as 
equity.  By  the  same  act  the  two  masters  are  empowered  to 
appoint  a  clerk,  and  the  lord  chief  bnrou  may  appoint  a  keeper 
of  reports  and  certificates.  The  salaries  of  all  these  officers  are 
made  payable  out  of  a  fund  of  65,000/.  of  unclaimed  cash  of 
the  suitors,  and  the  fees  to  be  recovered  in  the  offices  of  the 
accountant  general,  and  masters  are  to  be  regulated  by  orders 
of  the  court. 

The  primary  and  original  business  of  the  Court  of  Exche- 
quer is  to  call  the  king's  dehtors  to  account,  by  bill  filed  by  the 
attorney-general ;  and  to  recover  any  lands,  tenements,  or 
hereditaments,  any  goods,  chattels,  or  other  profits  or  benefits, 
belonging  to  the  crown.  So  that  by  their  original  constitution 
the  jurisdiction  of  the  Courts  of  Common  Pleas,  King's  Bench 
and  Exchequer,  was  entirely  separate  and  distinct  ;  "the  Com- 
mon Pleas  being  intended  to  decide  all  controversies  between 
subject  and  subject ;  the  King's  Bench  to  correct  all  crimes 
and  misdemeanors  that  amount  to  a  breach  of  the  king's  peace; 
and  the  Exchequer,  to  adjust  and  recover  the  king's  revenue. 
See  this  Diet.  tits.  Courts,  King's  Bench,  Common  Pleas.  But 
as,  by  a  fiction,  almost  all  sorts  of  civil  actions  were  allowed  to 
lie  brought  in  the  Kings  Bench,  in  like  manner  by  another 
fiction,  all  kinds  of  personal  suits  might  he  prosecuted  in  the 
court  of  Exchequer.    Eur  as  all  the  officers  and  ministers  tJf 


this  court  had,  like  those  of  other  superior  courts,  the  privilege 
of  suing  and  being  sued  only  in  their  own  court,  so  also  the 
king's  debtors  and  farmers,  and  all  accomptants  of  the  Exche- 
quer, were  privileged  to  sue  and  implead  all  manner  of  persons 
in  the  same  court  of  equity  that  they  themselves  were  called 
into.  They  had  likewise  privilege  to  sue  and  implead  one 
another,  or  any  stranger,  in  the  same  kind  of  common  law 
actions  (where  the  personalty  only  was  concerned)  as  were  pro- 
secuted in  the  Court  of  Common  Pleas, 

This  gave  origin  to  the  common  law  part  of  their  jurisdiction, 
which  was  merely  for  the  benefit  of  the  kings  aceomptanls  ; 
and  was  exercised  by  the  barons  only  of  the  Exchequer,  and  not 
the  treasurer  or  chancellor.  The  writ  upon  which  all  pro- 
ceedings were  grounded  was  called  a  qno  minus :  in  which  the 
plaintiff  suggested  that  he  was  the  king's  farmer  or  debtor, 
and  that  the  defendant  had  done  him  the  injury  or  damage 
complained  of;  quo  minus  sujflciens  exist  it  {hi/  which  he  is  the 
less  able),  to  pay  the  king  his  debt  or  rent.  And  these  suits 
were  expressly  directed  by  what  is  called  the  statute  of  Rut- 
land, 10  Ed.  I.e.  II.  to  be  confined  to  such  matters  only  as 
specially  concerned  the  king  or  his  ministers  of  the  Exchequer. 
And  by  the  articidi  super  cartas,  28  Ed*  I.  c  4.  it  was  enacted 
that  no  Common  Pleas  be  thenceforth  holden  in  the  Exchequer, 
contrary  to  the  form  of  the  great  charter.  But  by  the  sugges- 
tion of  privilege,  any  person  might  be  admitted  to  sue  in  the 
Exchequer,  as  well  as  the  king's  accomptant.  The  surmise  of 
being  debtor  to  the  king  soon  became  matter  of  form,  and  mere 
words  of  course,  and  the  court  open  to  all  the  nation  equally. 
The  same  still  holds  with  regard  to  the  equity  side  of  the 
court :  for  there  any  person  may  file  a  bill  against  another 
upon  a  bare  suggestion  that  he  is  the  king's  accomptant ;  but 
whether  he  is  so  or  not  is  never  controverted. 

But  it  is  now  no  longer  necessary  to  resort  to  a  fiction  in 
order  to  bring  an  action  on  the  plea  side  of  the  Court  of  Ex- 
chequer^ for  by  the  2  W.  4.  c.  30.  generally  called  "The 
Uniformity  of  Process  Act,"  the  process  formerly  used  in  this 
court  as  well  as  in  the  King's  Bench  and  Common  Pleas  for  the 
commencement  of  personal  actions  is  abolished,  and  other  writs 
substituted;  viz.  1.  a  writ  of  summons  where  the  action  is  not 
of  a  bailable  nature,  or  it  is  not  intended  to  hold  the  defendant 
to  special  bail ;  L2.  a  writ  of  capias,  where  it  is  intended  to 
hold  him  to  special  bail  ;  and  writ  of  detainer,  when  the 
defendant  is  in  custody  of  the  marshal  of  the  Kings  Bench,  or 
the  warden  of  the  Fleet,  and  it  is  intended  to  detain  him  in  such 
custody. 

The  judges  of  the  Exchequer  are  the  chancellor  of  the  Ex- 
chequer, lord  chief baron,  and  four  other  barons. 

The  chancellor,  and  who  is  under  treasurer $  hath  the  custody 
of  the  seal  of  this  court.  The  king's  attorney-general  is  made 
privy  to  all  manner  of  picas,  that  are  not  ordinary  and  of 
course,  which  rise  upon  the  process  of  the  court ;  and'  he  puts 
into  court  in  his  own  name,  informations  of  concealments  of 
customs,  seizures,  &c.  And  also  for  intrusions,  wastes,  and 
encroachments  upon  any  of  the  king  s  lands ;  or  upon  penal 
statutes,  forfeitures,  &c. 

The  number  of  officers  on  the  plea  side  of  the  court,  and 
their  several  duties,  are  now  regulated  by  the  2  and  8  IV.  <L 
c.  110.  which  enacts  that  (exclusive  of  the  clerk  of  the  pleas, 
whose  office  is  to  be  abolished  after  the  death  of  the  present 
possessor),  there  shall  be  five  principal  officers  ;  viz.  three  mas- 
ters and  prothonotaries,  a  clerk  of  the  rules,  and  a  filacer, 
who  are  to  hold  their  offices  during  good  behaviour,  and  are  to 
have  such  assistants  and  clerks  as  the  court  may  think  neces- 
sary. The  office  of  the  clerk  of  the  errors  is  to  be  executed  by  the 
senior  master  and  prothonotary  of  the  court  for  the  time 
huing. 

By  the  3  and  -4-  IV.  4.  c.  9.9  a  number  of  other  offices  in  the 
Court  of  Exchequer  are  abolished. 

Formerly  no  attorney  could  practise  in  the  Exchequer  but 
through  a  clerk  of  court,  but  by  the  1  IV.  4.  c.  70.  §  10  and 
16'.  the  court  was  thrown  open  to  all  persons  admitted  or  ad- 
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missible  as  attorneys  of  the  K.  B.  and  C,  P.,  or  who  have  been 
admit  ted  to  practise  in  any  of  the  courts  of  great  session  in 
Wales. 

The  Court  op  Exchequer-Chamber  was  first  erected  in 
England  by  statute  31  Ed.  3.  c*  12.  to  determine  causes  upon 
writs  of  error,  from  the  common  law  side  of  the  Court  of  Ex- 
chequer. And  to  that  end  it  consists  of  the  lord  chancellor, 
and  lord  treasurer,  taking  unto  them  the  justices  of  the  King  a 
Bench  and  Common  Pleas;  in  imitation  of  which,  a  second 
Court  of  Exchequer-Chamber  was  erected  hy  stat.  2?  Eliz.  c-  8. 
consisting  of  the  justices  of  the  Common  Pleas,  and  the  barons 
of  the  Exchequer  ;  hefore  whom  writs  of  error  may  be  brought 
to  reverse  judgments  in  certain  suits  originally  begun  in  the 
Court  of  Kings  Bench.  By  the  late  act  1  W*  4.  c  70.  §  8. 
writs  of  error  upon  any  judgment,  given  by  any  of  the  Courts  of 
Kings  Bench,  Common  Pleas,  and  Exchequer,  shall  hereafter 
he  returnable  only  before  the  judges,  or  judges  and  barons 
as  the  case  may  be,  of  the  other  two  courts  in  the  Exchequer- 
Chamber ;  a  transcript  of  the  record  only  shall  be  annexed  to 
the  return  of  the  writ,  and  the  Court  of  Error  after  errors  are 
duly  assigned  and  issue  joined  in  error,  shall  at  such  time  as 
the  judges  shall  appoint,  either  in  term  or  vacation,  review  the 
proceedings,  and  give  judgment  as  they  shall  be  advised  thereon; 
and  such  proceedings  and  judgment  shall  be  entered  on  the 
original  record,  from  which  judgment  in  error,  nor  writ  of  error 
shall  lie,  except  returnable  in  the  high  court  of  parliament. 
See  Tidd '&  Prac-  Supp.  {9th.  ed.)  I 82.  See  also  this  Diet.  tit. 
Error j  3  Com.  56. 

Into  the  court  also  of  Exchequer-Chamber  (which  then  con- 
sists of  all  the  judges  of  the  three  superior  courts,  and  some- 
times the  lord  chancel  lor  also)  are  sometimes  adjourned  from 
the  other  courts  such  causes  as  the  judges,  upon  argument, 
find  to  be  of  great  weight  and  difficulty,  before  any  judg- 
ment is  given  upon  them  in  the  court  below.  4  In9$*  liy : 
2  BuhL  146. 

The  Court  of  Exchequer  in  Scotland  was  established  in 
its  present  form  by  stat.  6  Anne,  c.  26.  The  judges  by  that  act 
are  declared  to  be  the  high  treasurer  of  Great  Britain,  with  a 
chief  baron  and  other  four  barons,  chosen  from  the  serjeants  at 
law,  or  English  barristers,  or  Scotch  advocates  of  five  years* 
standing.  This  court  has  a  peculiar  jurisdiction  in  the  customs 
and  excise,  and  in  all  revenue  matters,  and  in  all  forfeitures 
and  penalties  arising  to  the  crown.  The  judges  of  this  court 
are  also  commissioned  to  pass  signatures  authorising  charters 
and  gifts  by  the  crown. 

The  Court  of  Exchequer-Chamber  in  Ireland  was 
established  by  the  Irish  act  40  G.  3.  c.  3Q.  hut  requires  further 
regulations  for  makings  its  proceedings  effective.  It  consists 
of  the  chief  justices,  chief  baron,  and  the  rest  of  the  justices 
and  barons,  or  any  nine  of  them. 

Exchequer  Bills.    See  tits.  National  Debt,  Forgery* 

EXCISE. 

From  the  Belg.  accuse  tributum.]  An  inland  imposition 
paid  sometimes  on  the  consumption  of  the  commodity,  or  fre- 
quently upon  the  retail  sale,  which  is  the  last  stage  before  the 
consumption. 

This  is  doubtless  (says  Blackstone,  1  Comm.  318,),  impar- 
tially speaking,  the  most  economical  way  of  taxing  the  sub- 
ject ;  the  charges  of  levying,  collecting,  and  managing  the 
excise  duties  being  considerably  Jess  in  proportion  t ban  in  other 
branches  of  the  revenue.  It  also  renders  the  commodity 
cheaper  to  the  consumer  than  charging  it  with  customs  to  the 
same  amount  would  do.  But  at  the  same  time,  the  rigour  and 
arbitrary  proceedings  of  excise  laws  seem  hardly  compatible 
with  the  temper  of  a  free  nation.  For  the  frauds  that  might 
he  committed  in  this  branch  of  the  revenue,  unless  a  strict 
watch  is  kept,  make  it  necessary  wherever  it  is  established,  to 
give  the  officers  a  power  of  entering  and  searching  the  houses 
of  such  as  deal  in  exciseable  commodities,  at  any  hour  of  the 
dav ;  and  in  many  cases  of  the  night  likewise.    And  (for  the 


same  reasons)  the  proceedings  in  case  of  trangressions  are  sum- 
mary and  sudden,  to  the  exclusion  of  the  trial  by  jury. 

Its  original  establishment  was  in  1643,  when  it  was  intro- 
duced by  the  parliament  then  in  rebellion  against  Kin? 
Charles  ft  Its  progress  was  gradual,  being  at  first  laid  upon 
those  persons  and  commodities  where  it  was  supposed  the 
hardship  would  be  least  perceivable;  viz.  the  makers  and 
venders  of  beer^  ale,  cyder,  and  perry  ;  and  was  afterwards  im- 
posed on  such  a  multitude  of  commodities,  that  it  might  fairly 
be  denominated  general. 

Upon  the  restoration  of  Charles  II,  it  having  then  been  long 
established,  and  its  produce  well  known,  some  part  of  it  was 
given  to  the  crown  by  way  of  purchase  for  the  feodal  tenures 
and  other  oppressive  parts  of  the  hereditary  revenue.  And 
notwithstanding  the  objections  eternally  raised  against  it  by  the 
interested  or  the  patriotic,  it  has  from  time  to  time  been  im- 
posed on  a  vast  variety  of  articles. 

It  has  been  very  judiciously  observed  that  the  grievances  of 
the  excise  exist  more,  perhaps,  in  apprehension  than  in  reality. 
Actions  and  prosecutions  against  officers,  commissioners,  and 
justices,  for  misconduct  in  excise  cases,  arc  very  rarely  heard  of 
in  courts  of  law.  It  is  certainly  an  evil  that  a  fair  dealer  can- 
not have  the  benefit  of  any  secret  improvement  in  the  manage- 
ment of  his  trade  or  manufactory ;  yet  it  seems  more  than 
equivalent  to  the  public  at  large,  that  by  the  survey  of  the 
excise,  the  commodity  is  preserved  from  many  shameful  adul- 
terations, as  experience  has  fully  proved  since  wine  was  made 
subject  to  the  excise  laws. 

By  the  7  and  8  G.  4.  c.  5$.  the  laws  relating  to  the  collec- 
tion and  management  of  the  revenue  of  excise  were  consoli- 
dated and  amended* 

§  I.  Authorises  bis  majesty  to  appoint  not  exceeding  thirteen 
commissioners  for  the  collection  and  management  of  the  revenue 
of  excise  throughout  the  United  Kingdom,  and  not  exceeding 
four  assistant  commissioners  for  Scotland  and  Ireland.  Four 
commissioners  to  constitute  a  board,  which,  as  also  the  commis- 
sioners respectively,  shall  be  subject  to  the  control  of  the 
treasury.  §  2.  The  commissioners  are  to  appoint  collectors  and 
other  subordinate  officers  with  such  salaries  as  the  treasury  shall 
direct.  §  4-.  The  hoard  of  commissioners  is  to  sit  at  the  chief 
office  of  excise  established  by  8  G.  3.  in  London,  and  called  The 
Excise  Office,  to  which  all  other  offices  in  the  kingdom  shall 
be  subordinate  and  accountable,  and  all  the  places  within  the 
bills  of  mortality,  together  with  the  parishes  of  St.  Marylebone 
and  St,  Pancras,  in  the  county  of  Middlesex,  shall  be  under 
and  subject  to  the  jurisdiction  of  the  said  bead  office, 

§  15*  The  commissioners  in  Edinburgh  and  Dublin  shall 
appoint  under  their  hands  and  seals  such  persons  as  they  shall 
think  needful,  in  each  market-town  throughout  the  United 
Kingdom,  and  in  certain  towns  in  Anglesea,  to  hold  in  some 
known  and  public  place  offices  of  excise,  for  receiving  entries 
and  duties,  and  performing  all  other  things  touching  the  reve- 
nue of  excise. 

§  16.  The  chief  office  in  London,  and  the  offices  in  Edin- 
burgh and  Dublin,  are  to  be  kept  open,  except  on  certain 
holidays,  from  8  in  the  morning  till  3  in  the  afternoon;  and 
the  offices  in  everv  other  place  from  8  till  2. 

The  kingdom  of  England  and  Wales  (exclusive  of  the  bills 
of  mortality)  is  divided  into  about  50  collections;  some  called 
by  names  of  particular  counties ;  others  by  the  names  of  great 
towns.  Where  one  county  is  divided  into  several  collections;  ox 
where  a  collection  comprehends  the  contiguous  parts  of  several 
counties,  every  collection  is  subdivided  into  several  distnch, 
within  which  there  is  a  supervisor  ;  and  each  district  is  par- 
celled into  out-rides,  and  foot-walks s  within  each  of  which 
there  is  a  ganger,  or  surveying  officer.    Gilb.  Exch*  Append* 

He  who  would  be  made  a  gauger,  must  procure  a  certl™ftc 
that  he  is  above  21,  and  under  30  years  of  age ;  that  he  under- 
stands  the  four  first  rules  of  arithmetic ;  that  he  is  of  the 
communion  of  the  church  of  England  ;  how  he  has  been  em- 
ployed, or  what  business  he  hath  followed ;  that  he  is  not 
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incumbered  with  debts ;  whether  single  or  married ;  and  if 
married,  how  many  children  he  has,  for  if  he  has  above  two  he 
cannot  (by  the  rules  of  the  office)  be  admitted.  Gilb.  Exch. 
Append* 

He  must  also  nominate  two  persons  to  be  his  sureties  ;  and 
it  must  be  certified  that  they  arc  of  sufficient  ability,  and  that 
the  said  certificate  is  of  his  own  hand- writing  :  such  certificate, 
written  by  him,  must  he  signed  by  the  supervisor  of  excise 
where  the  party  applying  lives.  At  the  bottom  of  his  certifi- 
cate must  be  his  affidavit,  that  neither  he,  nor  any  else  to  his 
knowledge,  hath  directly  or  indirectly,  given  or  promised  to 
give  any  treat,  fee,  gratuity,  or  reward,  for  his  obtaining  or 
endeavouring  to  obtain  an  order  for  his  being  instructed. 
When  an  order  for  instruction  is  granted,  it  is  directed  to  an 
experienced  officer,  who  receives  such  person  as  his  pupil ;  and 
the  like  books  as  officers  have,  being  delivered  to  such  pupil;  he 
goes  with  and  attends  the  officer  who  instructs  him,  and  he 
takes  surveys,  and  in  his  own  book  makes  the  like  entries,  as  if 
he  was  an  officer,  until  the  instructor  certifies  that  he  is  fully 
instructed.  After  he  is  thus  certified  for,  and  until  he  is  em- 
ployed, he  is  called  an  expectant,  being  to  wait  till  a  vacancy 
happens.    Gilb.  Exch.  Append. 

The  business  of  the  supervisor  is  to  be  continually  survey- 
ing the  houses  and  places  of  the  persons  within  his  district 
liable  to  duties:  and  to  observe  and  see  whether  the  officers 
duly  make  their  surveys,  and  make  due  entries  thereof  in  their 
l>ooks  and  in  their  specimen  papers ;  and  every  supervisor  is  in 
his  own  book  to  enter  what  he  himself  docs  each  day  and  part 
thereof ;  and  also  set  down  the  behaviour,  gr>od  and  bad,  the 
diligence  or  negligence  of  the  several  officers  of  his  district  : 
and  at  the  end  of  every  six  weeks  to  draw  out  a  diary  of  every 
day's  business,  and  of  the  remarks  made  each  day  of  the  several 
officers  in  his  district,  and  to  transmit  such  diary  at  the  end  of 
every  six  weeks  to  the  chief  office.  Each  commissioner  takes 
and  peruses  a  proportion  of  these  diaries,  and  when  he  meets 
with  any  remarkable  complaint  against  any  officer,  he  commu- 
nicates it  to  the  rest,  who  thereupon  come  to  an  agreement, 
eiiJier  to  admonish,  reprimand,  reduce }  or  discharge.  For  small 
faults,  officers  are  admonished  ;  for  great  ones  reprimanded  ; 
for  greater,  reduced  ;  but  for  the  greatest,  discharged.  The 
commissioner  who  peruses  the  diary  writes  in  the  margin, 
admonish,  reprimand,  or  as  the  case  is.    Gilb.  Exch.  Append, 

These  diaries,  after  having  been  thus  written  upon  are  de- 
livered to  the  clerk  of  the  diaries,  who  in  a  book,  called  the 
reprimand  book,  places  the  admonitions,  reprimands,  and  the 
like,  to  each  officer's  account,  and  writes  every  offender  word 
thereof.  Which  reprimand  book  is  resorted  to  upon  discovering 
new  faults ;  and  if  it  is  there  found  that  the  officer  has  before 
been  admonished  and  reprimanded  so  often  that  there  are  no 
hopes  of  his  amending,  he  is  then  discharged.  The  said  book 
is  likewise  resorted  to  when  application  is  made  for  advancing 
or  preferring  an  officer  into  a  better  post.  Frequent  admoni- 
tions or  reprimands  are  a  bar  to  preferment,  unless  they  are  of 
old  standing  j  but  if  for  three  years  last  he  stands  pretty  clear 
of  admonitions  and  reprimands,  those  of  elder  date  are  not 
much  regarded.  The  collector's  business  is,  every  six  weeks,  to 
go  his  rounds,  and  in  the  intervals  of  rounds,  he  is  to  be  assist- 
ing in  prosecuting  offenders  before  the  justices;  he  is  also  to 
peruse  the  supervisor's  diaries  ;  and  where  he  finds  an  officer 
complained  of,  is  to  examine  him  and  the  supervisor,  and 
having  heard  both,  is  in  the  margin  to  write  his  opinion  of 
each  fact ;  he  is  also  to  have  an  eye  how  the  supervisors  and 
officers  of  his  collection  perform  their  duties,  and  from  the 
vouchers  he  transcribes  into  his  book  the  charge  on  each  parti- 
cular person  in  his  collection.  For  faults  gaugers  are  reduced, 
either  to  be  only  assistants,  or  from  foot- walks  to  out- rides; 
supervisors  are  reduced  to  bo  again  only  gangers  ;  and  collec- 
tors are  reduced  to  be  supervisors.  In  some  instances  dis- 
charged officers,  after  having  for  a  competent  time  been  thereby 
kept  out  of  pay,  are  again  restored  j  but  if  twice  discharged, 
are  never  again  restored,  unless  one  of  the  discharges  appears 


to  have  been  occasioned  by  a  misrepresentation  of  the  ease. 
Gilb.  Exch.  Append, 

By  7  and  8  G.  4.  53.  §,  7.  no  person  shall  be  capable  of 
acting  in  any  office  relating  to  the  excise,  until  he  shall,  before 
two  justices  in  the  county  where  his  employment  shall  be,  or 
before  a  baron  of  the  Exchequer,  take  the  oath  therein  con- 
tained, which  is  to  be  certified  to  and  recorded  by  the  next 
Quarter  Sessions. 

The  above  act  contains  a  variety  of  other  provisions,  which 
will  be  found  collected  and  arranged  in  Burns  Justice,  by 
Marriott,  or  bv  C kitty* 

EXCLUSA,  EXCLUSAGICM,  A  sluice  for  the  carrying 
off"  water ;  and  the  payment  to  the  lord  for  the  benefit  of  such 
a  sluice,  Et  duo  inolendina  in  eodem  manciro  cum  a  if  u  is  exclu- 
sagUs,  Kq.    Mon.  Aw?,  torn.  1.  p  £9$.  587. 

EXCOMMENCEMENT,  Law  French.'}  Excommuuitiou. 
Stat.  23  Hen.  8.  c.  S. 

EXCOMMUNICATION,  Excommunicalio.}  An  ecclesi- 
astical censure,  divided  into  the  greater  and  the  lesser ;  by  the 
former  a  person  was  excluded  from  the  communion  of  the 
church  ;  from  the  company  of  the  faithful ;  and  incapacitated 
from  performing  any  legal  act;  the  latter  merely  debarred 
him  from  the  service  of  the  church,  and  this  is  now  the  only 
incapacity  that  arises  from  a  sentence  of  excommunication. 

The  sentence  of  excommunication  was  instituted  originally 
for  preserving  the  purity  of  the  church  ;  but  ecclesiastics  did 
not  scruple  to  convert  it  into  an  engine  for  promoting  their 
own  power,  and  inflicted  it  on  the  most  frivolous  occasions. 
Roberts.  Hist.  Emp.  Chartes  V.  2  vol  10Q.  &c. 

By  stat.  5  and  6  Ed.  6.  cr  4.  "if  any  person  shall  smite,  or 
lay  violent  hands  upon  any  other,  either  in  any  church  or 
church-yard,  then  ipso  facto  every  person  so  offending  shall  be 
deemed  excommunicate,  and  be  excluded  from  the  fellowship 
and  company  of  Christ's  congregation." 

By  stat.  53  G.  3.  c.  127.  for  the  better  regulation  of  eccle- 
siastical courts  in  England,  it  is  enacted,  that  after  passing  the 
act,  excommunication,  together  with  all  the  proceedings  follow- 
ing thereupon,  shall  in  all  rases  (except  those  after  specified  in 
the  act)  be  discontinued  :  and  that  in  all  causes  cognizable  in 
the  ecclesiastical  courts,  when  any  person  duly  cited  to  appear 
in,  or  required  to  comply  with  the  orders  or  decrees  [as  well 
final  as  interlocutory)  of,  any  ecclesiastical  courts,  shall  refuse 
to  appear  or  to  obey  such  order  or  decree,  or  wThen  any  person 
shall  commit  a  contempt  in  the  face  of  such  court,  no  sentence 
of  excommunication  shall  be  given  or  pronounced  :  but  instead 
thereof  the  judge  shall  pronounce  such  person  contumacious 
and  in  contempt,  and  within  ten  days  shall  signify  the  same 
into  Chancery  in  a  form  annexed  to  the  act,  as  hath  heretofore 
been  done  in  signifying  excommunications;  and  thereupon  a 
writ  de  contumace  capiendo  (in  form  annexed  to  the  act)  shall 
issue  out  of  Chancery  directed  and  returnable,  and  of  like  force 
as  the  former  writ  de  excommunicato  capiendo  ;  and  upon  the 
appearance ,  or  obedience  or  submission  of  the  party,  the  eccle- 
siastical judge  shall  pronounce  him  absolved  from  the  contu- 
macy, and  shall  order  him  to  be  discharged.    The  jurisdiction 
of  ecclesiastical  courts  to  excommunicate  is  reserved  in  defini- 
tive sentences,  &c.  pronounced  as  spiritual  censures  for  offences 
of  ecclesiastical  cognisance  ;  but  it  is  provided  that  no  person  so 
pronounced  excommunicate  shall  incur  any  civil  penalty  or  in- 
capacity whatever,  except  such  imprisonment,  not  exceeding 
six  months,  as  the  ecclesiastical  court  shall  direct,  and  which 
sentence  shall  be  signified  into  Chancery,  and  thereon  the 
writ  de  excom.  cap.  shall  issue  and  be  forwarded,  and  the  party 
be  kept  in  custody  for  the  term  directed,  or  until  absolved. 
The  like  enactments  were  made  as  to  Ireland,  bv  stat.  C>\< 
G.  3.  c.  6$. 

The  ancient  decisions  as  to  excommunication,  and  the 
effect  of  it,  and  the  proceedings  therein,  arc  here  preserved 
as  matter  of  curious  information  and  as  applying  in  some  par* 
ticulars  by  analog}'  to  the  provisions  of  the  statutes  in  cases  of 
sentences  of  contumacy. 


EXCOMMUNICATION. 
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An  excommunicated  person  was  disabled  to  do  any  act  re- 
quired to  be  done  by  one  tbat  that  is  prohus  and  legalis  homo. 
He  could  not  serve  upon  juries,  nor  be  a  witness  in  any  court, 
nor  bring  an  action,  either  real  or  personal,  to  recover  lands  or 
money  due  to  him,    Litl.  §  201. 

The  votes  of  persons  excommunicated  have  been  frequently 
objected  to  at  elections,  hut  the  decisions  of  the  House  of  Com- 
mons do  not  appear-  8  Journ.  118:  13  Journ.  42-  But  the 
53  G.  S.  c.  1^7-  {supra)  appears  to  have  removed  the  objection. 
DodcCs  Doubtful  Questions  in  the  Law  of  Elections,  §c.  p*  3Q. 

In  some  cases  persons  incurred  excommunication  ipso  fad o 
by  act  of  parliament  ;  but  they  were  first  to  be  convicted  of 
the  offence  by  law,  and  the  conviction  transmitted  to  the  ordi- 
nary,   ther,  275 :  1  Fcntr.  146. 

By  stat  9  Ed.  3.  bishops  may  excommunicate,  not  only  all 
perturbcrs  of  the  peace  of  the  church,  but  also  felons,  and 
other  offenders,  &c.  And  by  the  ecclesiastical  laws,  excom- 
municated persons  are  not  permitted  to  have  Christian  burial. 

The  bishop  s  certificate,  if  he  die  before  the  return  of  the 
writ,  shall  not  be  received,  for  Ins  successor  shall  certify  ;  the 
significavit  must  mention  tbat  the  party  lived  within  the  dio- 
cese where  he  was  excommunicated,  and  by  what  bishop;  if 
it  be  pleaded,  the  time  when  is  to  be  shown ;  and  excommu- 
nication must  be  declared  in  the  ecclesiastical  court  before 
tin  v  proceed,  &c.  8  Rep.  68  :  Cro.  Jac.  82  :  Moor,  Ca.  667  : 
Latch.  174:  Hettey,  86,   See  this  Diet.  tit.  Abatement,  I.  2.  6\ 

So  if  the  Spiritual  C  )urt  proceeds  inverso  ordine  ;  as  if  they 
refuse  a  copy  of  the  libel,  &c,  a  prohibition  shall  go  with  a 
clause  to  absolve  and  deliver  the  party  injured.    1  Sid*  232* 

Also  if  a  man  be  excommunicated,  and  offers  to  obey  and 
perform  the  sentence,  and  the  bishop  refuse th  to  accept  it, 
and  to  assoil  him,  he  shall  have  a  writ  to  the  bishop,  requiring 
him,  upon  performance  of  the  sentence,  to  assoil  him ;  and  the 
reason  thereof  is,  for  that  by  the  excommunication  the  party 
is  disabled  to  sue  any  action,  or  to  have  any  remedy  for  any 
wrong  done  unto  him,  so  long  as  he  shall  remain  excommuni- 
cate ;  and  also  the  party  grieved  may  have  his  action  upon  his 
case  against  the  bishop,  in  like  manner  as  he  may  when  the 
bishop  doth  excommunicate  him  for  a  matter  which  belongeth 
not  to  the  ecclesiastical  conusance ;  also  the  bishop,  in  those 
cases,  may  be  indicted  at  the  suit  of  the  king.    2  Inst*  6*23. 

But  if  the  excommunication  be  for  a  just  cause,  the  party 
must  make  present  satisfaction  before  he  can  be  absolved,  or 
he  must  put  in  caution,  that  he  will  hereafter  perform  that 
which  the  bishop  shall  reasonably  and  according  to  law  enjoin 
him  ■  which  caution,  in  the  civil  law,  is  of  three  sorts:  1.  Fide- 
jussoria,  as  when  a  man  bindeth  himself  with  sureties  to  per- 
form somewhat.  2.  Pignoratio,  or  real  is  cautio,  as  when  a 
man  engageth  goods  or  mortgageth  lands  for  the  performance. 
3.  Juratoria,  when  the  party  who  is  to  perform  any  thing 
taketh  a  corporal  oath  to  do  it ;  which  last  is  now  the  most 
frequent  method. 

This  method  of  taking  caution  was  held  to  be  against  law. 

1  Bulst.  122.  But  wfas  afterwards,  on  great  debate,  held 
to  be  good ;  and  that  the  bishop  having  a  discretionary  power 
herein,  it  wras  as  much  in  his  option  to  take  caution  by 
obligation  as  by  either  of  the  two  other  methods.  2  Lev.  36 : 
Raym.  225. 

But  it  hath  been  adjudged  that  the  Spiritual  Court  hath  not 
power  to  meddle  with  the  body  of  any  persons  whatsoever, 
or  to  send  process  to  take  them  ;  for  if  a  person  is  excom- 
municated for  contempt  &c,  they  ought  to  certify  it  into 
the  Chancery,  whence  it  is  sent  into  B.  R.,  and  thence  issues 
process*  Cro.       .  7  4 1 .   See  post,  tit.  Excom  m  u  n  tea  to  Capicn  do. 

If  the  judge  of  any  Spiritual  Court  excommunicates  a  man 
for  a  cause  of  which  he  hath  not  the  legal  cognizance,  the 
party  may  have  an  action  against  him  at  common  law  ;  and  he 
is  also  liable  to  be  indicted  at  the  suit  of  the  king.  1  Inst*  134  : 

2  Inst,  527.  623, 

If  a  person  be  unjustly  excommunicated  for  a  matter  of 
which  the  Spiritual  Court  hath  not  conusance,  and  he  is  taken 


on  a  writ  of  excommunicato  capiendo,  the  party  grieved  shall 
have  a  writ  out  of  Chancery  to  the  sheriff,  to  deliver  him  out 
of  prison.   2  Inst  623:  12  Co.  76:  F.  N.  B.  141. 

It  is  not  necessary  that  the  party  should  be  resident  in  the 
diocese  at  the  time  of  the  excommunication ;  it  is  sufficient  if 
he  were  there  at  the  time  of  the  citation.  7  Term  Rep.  K.B.  153. 

If  the  sentence  of  the  greater  instead  of  the  lesser  excom- 
munication be  pronounced,  it  is  only  a  ground  of  appeal:  the 
Court  of  K.  B.  will  not  quash  the  writ  de  excom.  cap.  for  that 
objection.    7  Term  Rep.  153. 

If  after  a  person  is  excommunicated,  there  comes  a  general 
act  of  pardon 3  which  pardons  all  contempts,  &c,  it  seems  that 
this  offence  is  taken  away  without  any  formal  absolution, 
See  Cro.  Car.  199:  Cro.  Jac.  212:  8  Co.  68:  1  Jon.  227: 
2  Lev.  36:  Gibs.  Cod.  1110. 

EXCOMMUNICATO  -ftAPIENDO.  A  writ  directed  to 
the  sheriff  for  apprehending  Iriin  who  stands  obstinately  excom- 
municated. If  within  fortn  days  after  sentence  of  excommu- 
nication has  been  published  in  the  church,  the  offender  does 
not  submit  and  abide  by  the  sentence  of  the  Spiritual  Court, 
the  bishop  may  signify,  L  c.  certify,  such  contempt  to  the  king 
in  Chancerv.  Upon  which  there  issues  out  this  writ  to  the 
sheriff  of  the  county,  called,  from  the  bishop's  certificate,  a 
significavit:  or,  from  its  effect,  a  writ  de  excommunicato 
capiendo.  And  the  sheriff  shall  thereupon  take  the  offender 
and  imprison  him  in  the  county  gaol  till  he  is  reconciled 
to  the  church,  and  such  reconciliation  certified  bv  the  bishop. 
F.  N.  B.  62. 

This  writ  (except  in  cases  of  definitive  sentences  pronounced 
as  spiritual  censures  for  offences  of  ecclesiastical  cognizance,  is 
now,  by  the  statutes  53  Geo.  3.  c.  12?:  54  Geo.  3.  c.  68), 
superseded  by  the  wTrit  de  contumace  capiendo.  See  the  pro- 
visions of  the  statutes  under  title  Excommunication. 

By  the  stat.  5  Eliz.  c.  23.  writs  de  excommunicato  capiendo 
shall  issue  out  of  the  Court  of  Chancery  in  term  time,  and  he 
returnable  in  B.  It.  &e.  They  shall  be  brought  sealed  into  the 
King's  Bench,  and  there  opened  and  delivered  of  record  to  the 
sheriff,  and  there  must  be  twenty  days  between  the  teste  and 
the  return  :  and  if  the  sheriff  return  a  non  est  inventus  on  the 
writ,  a  capias  with  proclamation  is  to  be  granted  for  the 
party  to  yield  his  body  to  gaol  under  the  penalty  of  10/-  And 
if  he  do  not  appear  on  the  first  capias  and  proclamation,  a 
second  is  to  go  forth,  and  he  is  to  forfeit  20/.,  &c.  This 
statute  is  extended  to  writs  de  contumace  capiendo,  under 
stat.  52  Geo.  3.  c.  127. 

But,  by  the  statute,  if  in  the  excommunicato  capiendo,  the 
party  excommunicated  hath  not  a  sufficient  addition,  as  to  his 
place  of  dwelling,  &e.,  according  to  1  H.  5.  c-  5.  he  shall  not 
incur  the  penalties  in  this  act  for  his  contempt,  in  not  rendering 
himself  prisoner  upon  the  capias,  &c.    2  hist.  66]. 

A  writ  dc  excom.  cap.  stating  that  the  defendent  was  e* 
communicated  in  a  cause  of  defamation  and  slander  merely 
spiritual,  is  good.    7  Term  Rep.  K.  B.  153. 

A  warrant  issued  in  pursuance  of  a  writ  de  contumace 
capiendo,  stated  that  the  defendant  was  attached  for  non- 
payment of  costs,  in  a  cause  of  appeal  and  complaint  of  nu^*j 
lately  depending  in  the  Arches  Court  of  Canterbury.  Held 
that  the  warrant  was  insufficient,  not  stating  with  certainty 
the  nature  of  the  cause,  so  as  to  show  that  it  was  one  appa- 
rently within  the  jurisdiction  of  the  Ecclesiastical  Court.  Kes 
v.  Dagger,  5  B.  &  A.  79*  •  ^ 

EXCOMMUNICATO  DELIBERANDI  Awnttothe 
sheriff  for  delivery  of  an  excommunicate  person  out  of  pnsnn, 
upon  certificate  from  the  ordinary  of  his  conformity  to  tne 
ecclesiastical  jurisdiction.  F.  N.  B.  63:  Reg.  Ong.  67;  Ana 
where  a  man  is  unduly  excommunicated,  he  may  be  ^eiiVert"' 
in  some  cases,  by  an  habeas  corpus;  and  sometimes  by  plea  • 
ing,  as  well  as  bv  an  excommunicato  deliberando :  also  &orn - 
times  by  prohibition,  &c.  And  on  a  general  pardon,  the  parry 
may  have  a  writ  to  the  bishop  to  absolve  him. 
Latch,  205  :  Godb.  272.    If  a  plaintiff  in  an  action  be  excom 
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municate,  and  after  he  gets  letters  of  absolution,  on  showing 
them  in  court  he  may  have  a  re-summons,  &c,  upon  his 
original.    l  tn$L  133. 

EXCOMMUNICATO  RFX1PIENDO,  or,  rather,  Reca- 
piendo.^  A  writ  whereby  persons  excommunicated  being  for 
their  obstinacy  committed  to  prison,  and  unlawfully  delivered, 
before  they  have  given  can/ion  to  obey  the  authority  of  the 
church,  are  commanded  to  be  sought  after,  retaken,  and  im- 
prisoned again.  Reg.  Grig.  6'7-  If  a  person  after  his  com- 
mitment escapes,  and  the  sheriff  has  not  returned  his  writ,  a 
capias  excommunicatum  tie  novo  shall  go,  otherwise  if  the  writ 
be  returned.    Mod.  Co.  78. 

EXCULPATION,  Letters  of.  The  warrant  to  an  offender 
intlieted  for  citing  witnesses  in  his  own  defence.    Scotch  Diet. 

EXECUTION,  Executjo.J  Signifies  the  last  performance 
of  an  act,  as  of  a  judgment,  &c.  It  is  the  obtaining  possession 
of  any  thing  recovered  by  judgment  of  law.     1  Inst^  2SQ. 

Sir  Edward  Coke,  in  bis  Reports,  makes  two  sorts  of  execu- 
tions ;  onet Jinal,  another  With  a  tptousque,  tending  to  an  end  :  an 
execution  final  is  that  winch  makes  money  of  the  defendant's 
goods,  or  extends  his  lands,  and  delivers  them  to  the  plaintiff, 
which  he  accepts  in  satisfaction,,  and  is  the  end  of  the  suit,  and 
all  that  the  king's  writ  requires  to  be  done :  the  other  writ 
with  a  quousque,  though  it  tendeth  to  an  end,  is  not  final  ■  as 
in^case  of  a  capias  ad  satisfaciendum,  which  is  not  a  final  exe- 
cution, but  the  body  of  the  party  is  to  be  taken,  to  the  intent 
the  plaintiff'  be  satisfied  his  debt,  &c,  and  the  imprisonment  of 
the  defendant  not  being  absolute,  but  until  he  do  satisfy  the 
same.    6  Rep.  87. 

Execution,  in  the  usual  legal  sense  of  the  word,  is  a  judicial 
writ  grounded  on  the  judgment  of  the  court  from  whence  it 
issues ;  and  is  supposed  to  be  granted  by  the  court  at  the 
request  of  the  party  at  whose  suit  it  is  issued,  to  give  him  satis- 
faction on  the  judgment  which  he  hath  obtained  ;  and  therefore 
an  execution  cannot  be  sued  out  in  one  court  upon  a  judgment 
obtained  in  another.    Impen,  K.  B. 

This  execution,  or  putting  the  law  in  force,  is  performed  in 
different  manners,  according  to  the  nature  of  the  action  upon 
which  it  is  founded,  and  of  the  judgment  which  is  had  or 
recovered. 

If  the  plaintiff  recovers  in  an  action  real  or  mixed,  wherebv 
the  seisin  or  possession  of  land  is  awarded  to  him,  the  writ  of 
execution  shall  be  an  hahere  facias  seisinam,  or  writ  of  seisin 
of  a  freehold  ;  or  an  habere  facias  possessionem,  or  writ  of  pos- 
session of  a  chattel  interest.  Finch.  L.  470.  See  this  Diet, 
those  titles.  These  arc  writs  directed  to  the  sheriff  of  the 
county,  commanding  him  to  give  actual  possession  to  the 
plaintiff'  of  the  land  so  recovered,  in  the  execution  of  which 
the  sheriff  may  take  with  him  the  posse  comitates,  or  power  of 
the  county,  and  may  justify  breaking  open  doors,  if  the  posses- 
sion be  not  quietly  delivered.  See  jTost,  III.  3.  But  if  it  be 
peaceably  yielded  up,  the  delivery  of  a  twig,  the  turf,  or  a  ring 
of  a  door,  in  the  name  of  seisin,  is  sufficient  execution  of  the 
writ.    3  Comm.  412.  * 

UpOQ  a  presentation  to  a  benefice  recovered  in  a  quart  hn- 
pedit,  or  assise  of  darrien  presentment,  the  execution  is  by  a 
writ  de  clerico  admittendo;  directed  not  to  the  sheriff,  but'  to 
the  bishop  or  archbishop,  and  requiring  him  to  admit  and  in- 
stitute the  clerk  of  the  plaintiff.  See  tits.  Admittendo  clerico, 
Ad  vow  son. 

In  other  actions,  where  the  judgment  is  that  something 
special  be  done  or  rendered  by  the  defendant,  then,  in  order 
to  compel  him  so  to  do,  and  to  see  the  judgment  executed,  a 
special  writ  of  execution  issues  to  the  sheriff  according  to  the 
nature  of  the  case.  As  upon  an  assise  of  nuisance,  or  quod  per- 
mittat  prostcrncre,  where  one  part  of  the  judgment  is  that  the 
nuisance  be  removed,  a  writ  goes  to  the  sheriff  to  abate  it  at  the 
charge  of  the  party  ;  which  likewise  issues  in  case  of  an  indict- 
ment.   Comb.  10.    See  tit.  Nuisance. 

Upon  a  replevin  the  writ  of  execution  is  the  writ  de  rctomo 
habendo,  to  have  a  return  of  the  cattle  distrained  ;  and  if  the 
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distress  be  eloigned,  the  defendant  shall  have  a  capias  in 
withernam  s  but  on  the  plaintiff  's  tendering  the  damages,  and 
submitting  to  a  fine,  the  process  in  withernam  shall  be  staved. 
2  Leon.  ]  74.  Sec  tits.  Replevin,  Distress,  Withernam.  '  In 
detinue,  after  judgment  the  plaintiff' shall  have  a  distringas  to 
compel  the  defendant  to  deliver  the  goods  by  repeated  dis- 
tresses of  his  chattels  (1  Rot  AL  737:  Rast.  Ent.  215)  ;  or  else 
a  scire  facias  against  any  third  person  in  whose  hands  they 
may  happen  to  be,  to  show  cause  why  they  should  not  be  de- 
livered :  and  if  the  defendant  still  continues  obstinate,  then  (if 
the  judgment  be  by  default  or  on  demurrer)  the  sheriff  shall 
summon  an  inquest  to  ascertain  the  value  of  the  goods,  and  the 
plaintiff's  damages  ;  which  (being  either  so  assessed,  or  by  the 
verdict  in  ease  of  an  issue,  Bro.  Ab.  tit.  Damages,  29.)  shall 
be  levied  on  the  person  or  goods  of  the  defendant.  >Sce  tit. 
Detinue.  So  that,  after  all,  in  replevin  and  detinue,  the  only 
actions  for  recovering  the  specific  possession  of  personal  chattels, 
if  the  wroqg-doer  be  very  perverse,  he  cannot  be  compelled  to 
the  restitution  of  the  identical  thing  taken  or  detained  ;  but 
he  has  still  his  election  to  deliver  the  goods  or  their  value, 
KeilfV,  (>4. 

Executions,  in  actions  where  money  only  is  recovered,  as  a 
debt  or  damages,  are  of  five  sorts*  1.  Against  the  body  of  the 
defendant  2.  Against  his  goods  and  chattels-  3.  Against  his 
goods  and  the  profits  of  his  lands.  4.  Against  his  goods  and 
the  possession  of  his  lands.  5.  Against  all  three,  his  body, 
lands,  and  goods. 

1.  The  first  of  there  species  of  execution  is  by  writ  of  capias 
ad  satisfaciendum  (shortly  called  a  ca.  sa.),  to  take  and  im- 
prison the  body  of  the  debtor  till  satisfaction  be  made  for  the 
debt,  eosrs,  and  damages.  .See  this  Diet.  tit.  Capias.  Sir  Ed- 
ward Coke  gives  a  singular  instance,  where  a  defendant  in 
14-  Ed.  3.  was  discharged  from  a  capias  because  he  was  of  so 
advanced  an  age  that  he  could  not  undergo  the  pain  of  im- 
prisonment. 1  Inst.  28Q.  This  writ  is  an  execution  of  the 
highest  nature,  inasmuch  as  it  deprives  a  man  of  his  liberty 
till  he  makes  the  satisfaction  awarded ;  and  therefore  when  a 
man  is  once  taken  in  execution  upon  his  writ,  no  other  process 
can  be  sued  out  ag:iir.>*  huJs  or  guuds.  Only  by  Mat, 
Si  Jac.  1.  c.  24.  if  the  defendant  dies  while  charged  in  execu- 
tion upon  this  writ,  the  plain tiff  may,  after  his  death,  sue  out 
a  new  execution  against  his  lands,  goods,  or  chattels. 

If  a  ca.  sa.  is  sued  out,  and  a  non  est  inventus  is  returned 
thereon,  the  plaintiff  may  sue  out  a  process  against  the  bail,  if 
any  were  given;  who  stipulate  in  this  triple  alternative,  that 
the  defendant  shall,  if  condemned  in  the  suit,  satisfy  the 
plaintiff  his  debt  and  costs,  or  surrender  himself  a  prisoner  ;  or 
that  they  will  pay  it  for  him.  As  therefore  the  two  former 
branches  of  the  alternative  are  neither  of  them  complied  with, 
the  latter  must  immediately  take  place.  Lutw.  126*9.  1213. 
In  order  to  which  a  writ  of  scire  facias  may  be  sued  out  against 
the  bail,  commanding  them  to  show  cause  why  the  plaintiff 
should  not  have  execution  against  them  for  his  debt  and 
damages ;  and  on  such  writ,  if  they  show  no  sufficient  cause, 
or  the  defendant  does  not  surrender  himself  on  the  day  of  the 
return,  or  of  showing  cause,  the  plaintiff  may  have  judgment 
against  the  bail  ;  and  take  out  a  writ  of  ca.  sa.  or  other  pro- 
cess of  execution  against  them.  See  tits.  Bail,  Scire  Facias, 
post. 

2.  The  next  species  of  execution  is  against  the  goods  and 
chattels  of  the  defendant,  and  is  called  a  writ  of  fieri  facias, 
from  the  words  in  it  where  the  sheriff  is  commanded  that  he 
cause  to  be  made  of  the  goods  and  chattels  of  the  defendant 
the  sum  or  debt  recovered.  This  lies  as  well  against  privileged 
persons,  peers,  &c.  as  other  common  persons;  and  against  ex- 
ecutors or  administrators,  with  regard  to  the  goods  of  the 
deceased.  The  sheriff  may  not  break  open  any  outer  doors  to 
execute  either  this  writ  or  the  writ  of  ca.  sa.,  but  must  enter 
peaceably ;  and  may  then  break  open  any  inner  door  belonging 
to  the  defendant,  in  order  to  take  the  goods,  5  Rep.  J>2  : 
Palm.  54:  S  Taunt.  250:  2  Moo.  207:  4  Taunt.  619.  See 
3d 
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post,  HI.  3*  And  the  sheriff  may  sell  the  goods  ami  chattels  of 
the  defendant,  even  an  estate  for  years,  which  is  a  chattel  real, 
(ft  Rep.  171.)  till  he  has  raised  enough  to  satisfy  the  judgment 
and  costs;  first  paying  the  landlord  of  the  premises  upon  which 
the  goods  are  found  the  arrears  of  rent  then  due,  not  exceeding 
one  year\s  rent  in  the  whole*  Stat*  8  Anne,  c.  \4>.  See  tits. 
Distress,  Rent.  If  part  only  of  the  debt  be  levied  on  a  fieri 
facias,  the  plaintiff  may  have  a  ca.  sa.  for  the  residue.  1  Rot. 
Ab.  904 :  Cro.  Eliz.  344.  See  further  this  Diet  tits.  Fieri 
Facia  s,  Ven  dtt  io  n  i  Kr pon  as. 

3.  A  third  species  of  execution  is  by  writ  of  levari  facias, 
which  affects  a  man's  goods,  and  the  pro/its  of  his  lands,  by 
commanding  the  sheriff  to  levy  the  plaintiff's  debt  on  the  lands 
and  goods  of  the  defendant;  whereby  the  sheriff  may  seize  all 
his  goods,  and  receive  the  rent  and  profits  of  his  lands,  till 
satisfaction  be  made  to  the  plaintiff.  Finch,  L.  471.  1  at  tic 
use  is  now  made  of  this  writ ;  the  remedy  by  elegit,  which 
takes  possession  of  the  lands  themselves,  being  much  more 
effectual.  13ut  a  species  of  this  levari  facias  may  be  considered 
a  writ  of  execution  proper  only  to  ecclesiastics,  which  is  given 
when  the  sheriff,  upon  a  writ  of  execution  sued,  returns  that 
the  defendant  is  a  beneficed  clerk,  having  no  lay  ft_c  In  this 
case  a  writ  goes  to  the  bishop  of  the  diocese,  in  the  nature  of 
a  levari  or  fieri  facias,  to  levy  the  debt  and  damages  de  bonis 
ecclesiasticis,  which  are  not  to  be  touched  by  lay  hands:  and 
thereupon  the  bishop  sends  out  a  sequestration  of  the  profits  of 
the  clerk's  benefice,  directed  to  the  churchwardens  to  collect  the 
same,  and  pav  them  to  the  plaintiff  till  the  full  sum  be  raised. 
Reg.  Orig.  300:  Burn,  E.  L.  329 :  9.  Inst.  472 :  Jen L  207. 
See  further,  tit.  Levari  Facias. 

A.  The  fourth  species  of  execution  is  by  the  writ  of  elegit, 
which  is  a  judicial  writ  given  by  stat.  W.  2;  IB  Ed.  1.  c.  18. 
either  upon  judgment  for  a  debt  or  damages,  or  upon  the  for- 
feiture of  a  recognizance  taken  in  the  king's  court.  By  the 
common  law  a  man  could  only  have  satisfaction  of  goods, 
chattels,  and  the  present  profits  of  lands,  by  the  two  writs  of 
execution  last-mentioned  (2  and  3),  but  not  the  possession  of 
the  lands  themselves,  which  was  a  natural  consequence  of  the 
feodal  principles  prohibiting  alienation  of  lands.  See  this  Diet, 
tit.  Tenure. 

It  is  upon  feodal  principles,  also,  that  copyhold  lands  are  not 
liable  to  be  taken  in  execution  upon  a  judgment.  1  Rot.  Ah. 
888.  But  in  case  of  a  debt  to  the  king,  it  appears  by  Magna 
Chart  a,  &  8.  that  it  was  allowed  by  the  common  law  for  him 
to  take  possession  of  the  lands  till  the  debt  was  paid. 

By  this  writ  of  elegit  the  defendant's  goods  and  chattels  are 
not  sold,  but  only  appraised  ;  and  all  of  them,  except  oxen  and 
beasts  of  the  plough,  are  delivered  to  the  plaintiff  at  such 
reasonable  appraisement  and  price,  in  part  of  satisfaction  of  his 
debt.  If  the  goods  are  not  sufficient,  then  the  moiety,  or  one 
half,  of  his  freehold  lands,  which  he  had  at  the  time  of  the 
judgment  given,  whether  held  in  his  own  name,  or  any  other 
in  trust  for  him,  are  also  to  be  delivered  to  the  plaintiff,  to 
hold  till  out  of  the  rents  and  profits  thereof  the  debt  be  levied, 
or  till  the  defendant's  interest  be  expired ;  as  till  the  death  of 
the  defendant,  if  he  be  tenant  for  life,  or  in  tail.  2  Inst.  3Q5  : 
stat.  29  Car.  2.  c.  3. 

This  execution,  or  seizing  of  lands  by  elegit,  is  of  so  hi^h  a 
nature,  that  after  it  the  body  of  the  defendant  cannot  be  taken : 
but  if  execution  can  only  he  had  of  the  goods  because  there  are 
no  lands,  and  such  goods  arc  not  sufficient  to  pay  the  debt,  a  ca. 
sa.  may  then  be  bad  after  the  elegit ;  for  such  elegit  is  in  this 
case  no  more  in  effect  than  a  Jicri  facias.  II oh.  58.  See  tit. 
Elegit. 

'thus  it  appears  that  body  and  goods  may  be  taken  in  exe- 
cution ;  or  land  and  goods  ;  but  not  body  and  land  upon  any 
judgment  between  subject  and  subject,  in  the  course  of  the 
common  law  :  but 

5.  Upon  some  prosecutions  given  by  statute ;  as  in  the  case 
of  recognizances  or  debts  acknowledged  on  statute  merchant, 
or  statute  staple  (pursuant  to  stat.  1 3  Ed.  1 .  de  Mercatoribus ; 


27  Ed.  8.  c.  9-  see  this  Diet,  those  titles)  ;  upon  forfeiture  of 
these  the  body,  lands,  and  goods,  may  all  be  taken  at  once  in 
execution  to  compel  the  payment  of  the  debt.  The  process 
hereon  is  usually  called  an  extent  or  extendi  facias ;  because 
the  sheriff  is  to  cause  the  lands,  &c.  to  be  appraised  to  their 
full  extended  value,  before  he  delivers  them  to  the  plaintiff, 
that  it  may  be  certainly  known  how  soon  tbe  debt  will  be 
satisfied,    F.  N.  B.  131.    See  this  Diet.  tit.  Extent. 

By  stat.  33  II.  8.  c.  39.  all  obligations  made  to  the  king 
shall  have  the  same  force,  and  of  consequence  the  same  remedy 
to  recover  them,  as  a  statute-staple;  though,  indeed,  before  this 
statute,  the  king  was  entitled  to  sue  out  execution  against  the 
body,  lands,  and  goods  of  his  accountant  or  debtor.  3  Rep.  12. 
And  his  debt  shall,  in  suing  out  execution,  be  preferred  to  that 
of  every  other  creditor  who  hath  not  obtained  judgment  before 
the  king  commenced  his  suit.    Stat.  33  H.  S.  c.  SQ,  §  74 

The  kings  judgment  also  affects  lands  which  the  king's 
debt  hath  at  or  after  the  time  of  contracting  his  debt,  or  which 
any  of  his  officers  mentioned  in  stat.  13  Eliz.  c.  4,  hath  at  or 
after  the  time  of  his  entering  on  the  office :  so  that  if  such 
officer  of  the  crown  aliens  for  a  valuable  consideration,  the  land 
shall  be  liable  to  the  king's  debt,  even  in  the  hands  of  a  bona 
fide  purchaser:  though  the  debt  due  to  the  king  was  contracted 
by  the  vendor  many  years  after  the  alienation.  10  Rep.  55,6: 
8  Rep.  ]?1.  And'  see  stat  25  G.  3.  c.  35.  which  enables  the 
Court  of  Exchequer,  on  application  by  the  attorney -gene ml  by 
motion,  to  order  the  estate  of  any  debtor  to  the  king,  and  of 
the  heirs  and  assigns  of  such  debtor,  in  any  lands  extended,  to 
be  sold  as  the  court  shall  direct ;  the  conveyance  to  be  made  by 
the  remembrancer  of  the  court,  by  bargain  and  sale,  to  be  in- 
rolled  in  that  court. 

Judgments  between  subject  and  subject  related,  even  at 
common  law,  no  further  back  than  the  first  day  of  tbe  termio 
which  they  were  recovered,  in  respect  of  the  lands  of  the 
debtor;  and  did  not  bind  his  goods  and  chattels  but  from  the 
date  of  the  writ  of  execution  :  and  by  the  statute  of  frauds, 
29  Car.  2.  c.  3.  the  judgment  shall  not  bind  the  land  in  the 
hands  of  a  bona  fide  purchaser,  but  only  from  the  day  of 
actually  signing  the  same,  which  is  directed  by  the  statute  to 
be  punctually  entered  on  the  record;  nor  shall  the  writ  of 
execution  bind  the  goods  in  the  hands  of  a  stranger,  or  a  par- 
chaser  (Skin.  257),  but  only  from  the  actual  delivery  of  the 
writ  to  the  sheriff  or  other  officer,  who  is  therefore  ordered  to 
indorse  on  the  back  of  it  the  day  of  his  receiving  the  same. 
And  now  by  one  of  the  rules  of  H.  T.  4  W.  4.  all  judgments 
shall  l>e  entered  of  record  when  signed,  and  shall  not  huye 
relation  to  have  any  other  day.  See  post,  IV.  1.  and  tit. 
Judgment. 

The  reader  may  pursue  his  inquiries  under  the  following 
divisions : 

I.  Of  the  Nature  and  several  Kinds  of  Executions,  and 

what  Things  were  liable  thereto  at  Common  La?r,  $c 

II.  Of  the  Judgments  on  which  the  several  Executions  mat} 

7jc  taken  out,  and  where  the  Party  shall  be  conchdd 
by  the  Election  of  one  of  (hem,  S;c. 

III.  I.  By  whom,  against  whom.    2.  At  what  Time  bn- 

cuiions  mat/  be  sued.  3.  By  whom,  and  how  they  shall 
be  executed.  4.  How  they  are  to  he  released  and  dis* 
charged. 

IV.  1 .  To  what  Time  Executions  shall  relate,  so  as  to  avoid 

Alienation,  %c.  2.  Of  the  Kings  Prerogative  m  respect 
of  Executions. 

V.  1,  Of  the  Party's  Rcmedu  against  irregidar  Executions; 
2/ Of  the  Offence  of  obstructing  Executions. 

L  Of  ike  Nature  and  several  Kinds  of  Executions,  and  ipW 
Things  were  liable  thereto  at  Common  Law,  ^p?™*55 
of  execution  at  common  law  were  only  a  fen  faaas  on  tn 
goods  and  chattels,  and  a  levari  facias  to  levy  the  debt  or 
damages  upon  the  lands  and  chattels.    The  ca,  sa.  was.gnea 
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by  construction  of  the  star.  25  Ed.  3.  c.  17-  and  the  elegit,  by 
star.  Westm.  2 .  c.  18.  which  make  the  body  liable,  and  the 
future  profits  of  lands,  &c.    1  Inst.  154;  2  394-. 

The  reason  why,  by  the  common  law,  where  a  subject  had 
execution  for  debt  or  damages,  he  could  not  have  the  body  of 
the  defendant,  or  his  lands,  in  execution  (unless  it  were  in 
special  cases),  was,  that  the  defendant's  body  might  be  at 
liberty,  not  only  to  follow  his  own  affairs  and  business,  but  also 
to  serve  his  king  and  country  ;  and  taking  away  the  possession  of 
hi.s  lauds  would  hinder  the  following  of  his  husbandry  and 
tillage.    2  Inst.  394. 

Though  neither  the  body  nor  lands  of  the  debtor  on  a 
judgment  could  be  taken  in  execution  at  common  law,  but  only 
his  gpodfl ;  yet  in  action  of  debt  against  an  heir,  upon  the  bond 
of  his  ancestor,  his  land  which  he  had  by  descent  was  subject 
to  be  taken  in  execution.  S  Rep.  11.  In  action  of  debt  against 
the  heir  upon  his  ancestor's  bond,  there  was  judgment  by  nihil 
dicit:  and  it  was  held  that  the  plaintiff  should  have  execution 
against  the  heir  of  any  of  his  own  lands  er  goods.  Dyer,  8U. 
14y,  .Judgment  was  had  against  the  heir  by  nil  dick,  and  a 
.scire  facias  being  brought  against  him  to  have  execution,  he 
pleaded  riens  per  descent;  it  was  adjudged  that  this  plea  was 
too  late  after  the  judgment  by  nil  dicit,  and  the  execution 
shall  be  on  his  own  lands.    Dyer,  344. 

But  there  is  a  difference  between  a  scire  facias  and  an  action 
of  debt  brought  against  an  heir  upon  a  bond  of  his  ancestor,  in 
which  the  heir  is  named*  Poph.  193,  On  a  judgment  for  the 
debt  of  an  ancestor,  where  the  heir  hath  made  over  lands  de- 
scended to  him,  execution  may  be  taken  against  such  heir  to 
the  value  of  the  laud,  lS:c.  for  the  debt  of  his  ancestor,  as  if 
it  were  bis  own  debt.  SiaL  3  and  4  W.  M.  c.  14*  §  5.  See 
tit.  Fraud. 

If  a  person  have  judgment  given  against  him  for  debt  or 
damages,  or  be  bound  in  a  recognizance,  and  dieth,  and  his 
heir  be  within  age,  no  execution  shall  be  sued  of  the  lands 
during  the  minority  ;  and  against  an  heir  within  age  no  exe- 
cution shall  be  sued  upon  a  statute-merchant  or  staple,  &c. 
1  Inst.  290. 

Xo  execution  for  damages  recovered  in  a  real  action  shall 
be  had  by  capias  ad  satisfaciendum  :  but  where  a  man  hath 
judgment  to  recover  lands  and  damages,  he  may  have  execution 
of  both  together.    8  Rep.  141. 

Whatever  may  be  assigned  or  granted  may  he  taken  on  an 
execution.  Nothing  can  be  taken  in  execution  that  cannot 
be  sold,  as  deeds,  writings,  &c.  Bank-notes,  &c,  cannot  be 
taken  in  execution,  as  they  remain,  in  some  measure,  chases  in 
action.     Uardw.  53. 

The  sheriff  under  nf.  fa.  cannot  sell  an  estate  in  fee  or  for 
life  (3  Co.  13);  unless,  perhaps,  an  estate  -pour  autre  vie  {Comb. 
^9 ;  but  he  may  sell  leases  or  terms  for  years  belonging  to 
the  defendant,  and  execute  assignments  thereof  to  the  pur- 
chasers under  his  seal  of  office  (8  T.  R.  294:  1  B.  §  A.  230) ; 
or  an  annuity  for  years.  Cro.  Jac.  79. 
cell  an  equity  of  redemption,  for  the 
mortgagee.    3  Atk.  739  :  8  East,  497  : 

If  there  arc  chattels  sufficient,  the  sheriff  ought  not  to  take 
the  lands ;  nor  may  things  fixed  to  the  freehold,  goods  bought 
bond  fide,  goods  pawned,  &c.  be  taken  in  execution.  8  Rep.  1 43. 

Thus  ranges,  ovens,  and  set  pots,  affixed  to  a  house  built  by  a 
person  against  whom  an  execution  has  issued,  cannot  be  taken 
bv  the  sheriff  under  a  fk  fa.  1  D.  R,  247:  S.  C.  5  B.  & 
A.  625. 

And  where  mill  machinery  and  a  mill  were  demised  for  a 
term,  and  the  tenant  severed  the  machinery  from  the  mill, 
without  the  consent  of  the  landlord,  and  it  was  afterwards 
seized  by  the  sheriff  under  a  Ji.  fa.  and  sold  by  him,  it  was 
held  that  no  propertv  passed  to  the  buvcr  under  such  sale. 
5  B.  $  A.  826. 

But  it  is  otherwise  as  to  the  tenant's  fixtures  removable  by 
him  during  the  term:  these  in  general  are  selzable.  3  East}  44; 
*  Moo.  281  i  I  Brod.  &  D.  506. 


The  sheriff  cannot  take  the  goods  of  a  stranger,  for  he  is  to 
take  the  goods  of  the  party  only  at  his  peril.  And  if  a  bailiff 
on  nj.fa.  against  the  goods  of  A.  take  those  of  B.,  an  action 
of  trespass  lies  against  the  sheriff.    Doug.  40. 

In  an  action  against  the  sheriff  for  taking  the  goods  of  B. 
under  a  f. fa.,  the  court  held,  that  though  A.  had  assumed  his 
name  and  passed  as  his  wife,  and  permitted  him  to  appear  to  be 
the  owner  of  the  furniture  of  the  house  in  which  they  both 
lived,  such  furniture  being  her  property,  was  not  liable' to  be 
taken  on  an  execution  against  B.    2  Stark.  3$6. 

If  on  execution  against  one  of  two  partners,  the  partnership 
effects  be  taken  and  sold,  the  court  will  order  the  sheriff  to  pay 
over  to  the  other  a  share  of  the  produce,  proportioned  to  his 
share  in  the  partnership  effects,  to  he  ascertained  by  the  master. 
Doug.  60O.  Eddie  v,  Davidson. 

If  the  plaintiff  cannot  find  sufficient  effects  to  satisfy  his 
judgment,  the  court  will  order  the  sheriff  to  retain  for  his  use 
money  which  he  has  levied  in  an  action  at  the  suit  of  the  de- 
fendant.  Doug.  231*  But  money,  the  surplus  of  a  former 
execution  against  the  defendant's1  goods,  was  refused  to  be 
stayed  in  the  hands  of  a  former  sheriff,  for  the  purpose  of  satis- 
fying another  execution  at  the  suit  of  the  same  plaintiff  against 
the  same  defendant,  who  had  no  other  effects  on  which  the 
sheriff  in  office  could  levy.  Field  house  v.  Crojt,  4  East's  Rep. 
5 1 0 ;  and  see  ()  East's  Rep.  48. 

By  stat.  56  G.  3.  e.  50.  for  regulating  the  sale  of  farming 
stock  taken  in  execution,  it  is  enacted  that  no  sheriff,  cVc.  shall 
sell  or  carry  off  from  any  lands  any  straw,  chaff,  turnips,  or 
manure,  in  any  ca«e  whatever,  nor  any  hay  or  other  produce, 
contrary  to  the  covenants  to  which  the  tenant  is  subject,  of 
which  the  tenant  must  give  notice;  but  shall  dispose  of  such 
crops  or  produce  subject  to  agreement  to  spend  them  on  the 
land ;  and  sheriffs  are  indemnified  for  acting  under  the  pro- 
visions of  the  act. 


He  cannot,  however, 
legal  estate  is  in  the 
2  N.  R.  4f)l. 


H.  Of  the  Judgments  on  which  the  several  Executions  mat/ 
be  taken  out,  and  where  the  Party  shall  be  concluded  by  the 
Election  of  one  of  them,  $c— When  a  judgment  is  signed,' exe- 
cution mav  be  taken  out  immediately  upon  it,  and  need  not  be 
delayed  till  it  is  entered,  it  being  a  perfect  judgment  of  the 
court  before  entered.  Co.  Lit.  505.  And  if 'the  judges  of  the 
Court  of  B.  H.  sec  one  against  whom  there  is  a  judgment  of 
that  court  walk  in  Westminster-Hall,  they  may  send  an  officer 
to  take  him  up  if  the  plaintiff  desire  it,  without  a  writ  of  exe- 
cution. 7  Mod.  52.  If  execution  be  not  sued  within  a  year 
and  a  day  after  judgment,  where  there  is  no  fault  in  the  de- 
fendant, as  if  writ  of  error  be  not  brought,  &c,  there  must  be 
a  scire  facias  to  revive  the  judgment,  which,  in  that  time,  may 
be  had  without  moving  the  court ;  but  if  it  be  of  longer 
standing,  the  court  is  to  be  moved  for  it.  1  Inst.  2Q0 :  2  Inst. 
111.  But  if  the  defendant  be  outlawed  after  judgment  (as  he 
may  where  he  cannot  be  taken  in  execution,  or  hath  no  lands 
or  goods  to  pay  the  debt,  &c.  when  the  suit  is  commenced  by 
original),  the  plaintiff  need  not  renew  the  judgment  by  scire 
facias  to  obtain  execution  after  a  year.    1  Inst.  2{)0. 

It  hath  been  adjudged  that,  by  the  common  law,  if  a  man 
was  outlawed  after  judgment  in  debt,  the  plaintiff  was  at  the 
end  of  his  suit,  and  he  could  have  no  other  process  after  that 
personally,  but  was  put  to  his  new  original,  &c.  2  Nets.  Ah. 
772,  Jf  one-  he  arrested  upon  process  in  B.  H.  and  puts  in 
bail;  and  afterwards  the  plaintiff  recovers,  and  the  defendant 
renders  not  himself  according  to  law,  in  safeguard  of  his  bail, 
the  plaintiff  may,  at  his  election,  take  execution  against  the* 
principal,  or  his  bail,  after  judgment  against  them  ;  but  if  he 
takes  the  bail,  he  shall  never  afterwards  meddle  with  the  prin- 
cipal,   Cro.  Jac.  320. 

If  one  recovers  jointly  against  two  in  debt,  the  execution 
must  be  joined  against  them  ;  the  court  cannot  divide  an  exe- 
cution, which  is  entire,  and  grounded  on  the  judgment.  Mich. 
24  Car.  B.  R. 

A  man  and  his  wife  recovered  in  an  action  of  debt  against 
3  q2  * 
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the  defendant  100/.  and  damages;  then  the  wife  died,  and  the 
husband  praved  to  have  execution  upon  this  judgment :  the 
court  at  first  inclined,  that  it  should  not  survive  to  the  husband, 
but  that  administration  ought  to  be  committed  of  it,  as  a 
thing  in  action;  but  at  List  they  agreed  that  the  husband 
might  take  out  execution,  for  that  by  the  judgment  it  became 
his  debt  due  to  him  in  his  own  right.  Cro.  Car.  (508  :  1  Mod. 
Rep.  179,  ISO.    See  tit.  Baron  and  Feme. 

If  judgment  be  against  two,  on  the  death  of  one  the  plain- 
tiff shall  have  execution  by  scire  facias  against  the  survivor  ; 
and  though  he  pleads  that  the  other  defendant  has  an  heir 
alive,  &c.  it  will  not  prevent  it.  Raipn.  2(1  And  where  two 
persons  recover  in  debt,  and  before  execution  one  of  them 
dies ;  it  has  been  held  that  execution  may  he  sued  in  both  their 
names  by  the  survivor,  and  it  will  be  no  error  which  may  be 
done  without  a  Scire  facias.  Nby*  !  50.  An  execution  may  he 
executed  after  the  death  of  the  defendant ;  for  his  executor 
being  privy,  is  bound  as  well  as  the  testator,  and  where  exe- 
cution is  once  begun  it  cannot  be  delayed,  unless  there  appears 
irregularity  ;  and  audita  querela  is  no  supersedeas  to  it,  nor 
shall  any  thing  stop  the  sheriff  from  selling,  &e.  Cro.  Elix.  73  • 
Comber'b,  33.  38{). 

Though  a  man  can  have  hut  one  execution,  yet  it  must  be 
intended  an  execution  with  satisfaction,  and  the  body  of  the 
defendant  is  no  satisfaction,  only  a  pledge  for  the  debt.  5  Rep. 
48  6\  When,  therefore,  a  person  dies  in  execution,  it  is  without 
satisfaction ;  so  that  the  plain  till"  may  have  a  fieri  facias 
against  the  goods,  or  elegit  against  the  lands.  This  was  not 
so  at  common  law  ;  Hob.  57  ;  but  it  is  given  by  stat.  21  Jac.  1. 
c.  24.  Where  a  person,  however,  was  taken  on  a  capias  utlaga- 
iunti  and  died  in  prison,  the  plaintiff  having  chosen  this  exe- 
cution, which  is  the  highest  in  law,  it  has  been  held  that  the 
defendant  dying,  the  law  will  adjudge  it  a  satisfaction.  Cro. 
EUz.  850. 

If  a  sheriff  make  a  seizure  under  a  writ  of  fieri  facias,  the 
plaintiff  cannot  take  the  defendant  in  execution  under  a  writ 
of  ca.  sa.  until  the  writ  of  f-J'a.  is  returned,  though  he  aban- 
don the  seizure  of  the  goods.  Miller  v.  Pa  met,  6  IV.  l\ 
Taunt.  370. 

If  an  execution  be  executed  and  filed,  the  party  can  have 
no  other  execution  upon  that  judgment ;  because  there  can  he 
but  one  execution  with  satisfaction  upon  one  judgment  :  but  if 
the  execution  be  not  returned  and  filed,  another  execution  may 
be  had:  and  if  only  part  of  the  debt  be  levied  on  a  fieri facias, 
another  writ  of  execution  may  be  sued  out  for  the  residue 
thereof.  1  J  All.  Abr.  565.  If  one  take  out  any  writs  of  exe- 
cution, and  they  have  no  effect,  he  may  have  other  writs  on 
their  failure.    Hob.  57- 

In  case  any  prisoner  committed  in  execution  shall  escape, 
any  creditor  at  whose  suit  he  stands  charged  may  retake  him 
by  a  new  capias  ad  satisfaciendum,  or  sue  forth  any  other  kind 
of  execution,  as  if  the  body  of  such  prisoner  had  never  been 
taken  in  execution.  Stat.  8  and  9  IV.  3.  c.  27.  See  tit.  Es- 
cape. Where  two  are  bound  jointly  and  severalty,  and  judg- 
ment is  had  against  both  of  them,  if  one  in  execution  escapes, 
the  creditor  may  take  out  execution  against  the  other ;  but  if 
he  go  by  Licence  of  the  creditor,  then  the  other  will  be  dis- 
charged. Cro.  Car.  53.  If  one  in  execution  be  delivered  by 
privilege  of  parliament,  when  the  privilege  ceases  the  plaintiff 
mav  sue  out  a  new  execution  against  him.    Stat.  1  Jac.  1.  c.  13. 

The  party  for  whom  the  judgment  is  given,  may  have  a  writ 
of  fi.  fa.  or  elegit,  or  lee.  fa.  or  ca.  sa.  at  his  option  ;  or  he 
may  have  them  all  in  succession  until  his  judgment  be  satis- 
fied ;  or,  after  suing  out  one,  he  may  abandon  it  before  it  is 
executed,  and  sue  out  another ;  or  he  may  even  have  several 
writs  running  at  the  same  time,  either  of  the  same  species 
(Tidd}  995)  or  of  a  different  species,  as  a  fi.  fa.  and  a  ca.  sa. 
6  Taunt.  370 :  S.  C\  2  Marsh,  78  :  2  D.  $  R.  193. 

See  stat.  41  G.  3.  (U.  K.)  c.  90.  by  whicli  it  is  provided, 
tli at  where  in  any  suit  between  party  and  party  in  England, 
any  order  shall  be  made  for  payment  of  money  by  the  Court  of 


Chancery,  a  copy  thereof  shall  be  certified  into  the  Court  of 
Chancery  in  Ireland  and  in  rolled  there,  and  process  issued 
thereon :  and  so  vice  versa,  on  order  of  the  Court  of  Chancer? 
of  Ireland,  which  shall,  in  like  manner,  be  enforced  and  exe* 
cuted  in  England.    §  5,  6. 

Execution  cannot  he  sued  out  if  the  party  has  agreed  not  to 
issue  it,  or  is  restrained  by  injunction  ;  1  St  ran.  301  :  S.  C. 
2  Buff*  GOO;  or  if  a  writ  of  error  be  depending,  1  Mod.  20: 
C.  T.  Hardw.  53  ;  which  in  general  operates  as  a  supersedeas 
from  the  time  of  its  allowance,  provided  substantial  bail  be  in 
due  time  put  in  and  perfected. 

III.  1.  By  whom,  against  whom.^So  person  is  entitled  to, 
or  can  sue  out  execution,  who  is  not  privy  to  the  judgment,  or 
entitled  to  the  thing  recovered,  as  heir,  executor,  or  adminis- 
trator to  him  who  has  judgment.    1  RoL  Ah.  88<). 

If  one  have  judgment  to  recover  lands,  and  die  before  exe- 
cution, his  heir  shall  have  it  ;  and  where  tenant  in  tail  recovers 
and  dies  before  the  execution  without  issue,  he  in  remainder 
may  sue  out  execution  :  an  heir  is  to  have  execution  for  lands, 
and  the  executor  or  administrator  for  damages.  Co.  Lit t,  2.51 : 
Dyer,  The  executors  of  executors  may  sue  out  execution 
of  a  judgment;  but  an  administrator  getting  judgment  in 
behalf  of  the  intestate,  and  then  dying,  neither  his  executor 
or  administrator  shall  take  out  the  execution,  but  the  adminis- 
trator de  bonis  non  administratis  of  the  first  intestate.  5  Rep.  0/. 
And  see  stat.  17  Car.  2.  c*  H. 

But  if  an  administrator,  durante  vnnori  cctate  of  an  execu- 
tor, recovers  in  debt,  and  before  execution  the  executor  tomes 
of  age,  he  shall  have  a  scire  facias  on  this  judgment ;  for  car- 
rying on  the  suit  in  right  of  the  executor  made  the  executor 
privy  thereto.    1  RoL  Ah.  888,  889. 

Where  after  interlocutory  judgment  against  a  woman  upon  a 
contract,  she  marries,  yet  the  plaintiff  may  proceed  to  judgment 
and  execution  against  Iter  without  joining  the  husband  by  scire 
facias.  And  a  capias  ad  satisfaciendum  against  her  following 
the  judgment,  is  at  all  events  regular,  though  the  plaintiff  had 
notice  of  the  marriage  before,    4  East*s  Rep.  52\. 

If  a  man  has  judgment  for  the  arrears  of  rent,  and  dies,  his 
executor  shall  sue  out  execution,  and  not  the  heir ;  for  by  the 
'  recovery  it  becomes  a  chattel  vested^  to  which  the  executor  is 
entitled.     1  RoL  Ab.  880. 

If  a  statute  be  entered  into,  to  husband  and  wife,  and  the 
husband  dies,  the  wife  shall  take  out  execution,  I  Rot.  Ab. 
SSQ.  So  if  husband  and  wife  recover  lands  and  damages,  and 
the  husband  dies,  the  wife  shall  have  execution  of  the  damages, 
and  not  the  executors  of  the  husband.  1  Roi  Ab.  342.  &Sft 
890.    See  lit.  Baron  and  Feme. 

If  there  be  judgment  in  debt  against  two,  and  one  dies,  a 
scire  facias  lies  against  the  other  alone,  reciting  the  death : 
and  he  cannot  plead  that  the  heir  of  him  that  is  dead  has  assets 
by  descent,  and  demand  judgment,  if  he  ought  to  he  charged 
alone  ;  for  at  common  law,  the  charge  upon  a  judgment  being 
personal,  survived,  and  the  statute  of  Westm.  2.  that  gfott  the 
elegit,  does  not  take  away  the  remedy  of  the  plaintiff  at  com- 
mon law  ;  and  there  fore  the  party  may  take  out  his  execution 
which  way  he  pleases;  for  the  words  of  the  statute  are,  fit 
in  electione;  but  if  he  should  after  the  allowance  of  this 
writ,  and  revival  of  the  judgment,  take  out  an  elegit  to 
charge  the  land,  the  party  may  have  remedy  by  suggestion, 
or  else  bv  audita  querela.  Raym.  26:  1  Lev.  30:  1  keb.<fi* 
123.  S.  l\ 

By  the  common  law,  if  judgment  he  given  against  a  man 
for  debt  or  damages,  and  l he  defendant  dies  before  execution 
sued,  his  heir  within  age  is  not  liable  to  execution  during  his 
minority;  but  the  parol  must  demur  (*.  e.  the  plea  must  stand 
still)  iii  such  case  till  he  comes  of  age.  Co.  Lit.  2^0.  a.:  1 
Roi.  Ab.  140.  ,  1 

And  this  privilege  of  infancy  does  not  only  protect  the  in- 
fant, but  all  others  who  are  affected  by  the  judgment;  as  if 
there  be  father  and  two  daughters,  and  judgment  be  given  tor 
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debt  against  the  father,  who  dies,  one  of  the  daughters  being 
within  age,  partition  being  made,  the  eldest  shall  not  be  charged 
alone,  but  shall  have  the  benefit  of  her  sister's  minority,  which 
puts  a  stop  to  the  execution.    Co.  Lilt.  290.  a. 

There  can  be  no  execution  taken  out  against  a  member  of 
parliament  during  privilege  of  parliament:  also  no  capias  can 
issue  against  a  peer  ;  for  even  in  the  case  of  a  private  person 
at  common  law,  the  body  was  not  liable  to  creditors  ;  and  the 
statute  of  Ed.  3.  which  subjects  the  body  does  not  extend  to 
peers,  because  their  persons  are  sacred:  the  law  also  supposes 
that  persons  thus  distinguished  by  the  king  have  wherewithal 
otherwise  to  satisfy  their  creditors,  6  Co.  52  :  Hob.  61  :  Cro. 
Car.  205. 

A  capias  ad  satisfaciendum  may  be  executed  upon  a  prisoner 
in  prison  for  felony ;  and  if  he  be  acquitted  of  the  felony,  the 
sheriff  is  to  keep  him.  1  IM.  Ab.  5()J.  But  where  a  person 
is  in  prison  for  criminal  matters,  he  ought  not  to  be  charged 
with  a  civil  action  without  leave  of  the  court ;  yet  if  he  be 
charged,  he  shall  not  be  discharged,  Rauni.  58.  See  7  Mod. 
153.  and  this  Diet,  tit.  Prisoner* 

A  ca.  sa.  will  He  against  a  man  who  is  outlawed  for  felony, 
and  he  may  be  taken  m  execution  at  the  suit  of  a  common  per- 
son. Owen,  fig.  And  if  he  was  taken  upon  a  capias  utlagat. 
which  was  at  the  king's  suit,  he  shall  be  in  execution  at  the 
suit  of  the  party  if  he  will.  Moor,  5(16.  13 ut  this  is  not 
prayer  of  the  party  :  and  if  after  a  judgment  given,  the  judges 
of  their  own  heads,  or  at  the  request  of  any  person,  without 
prayer  of  the  plaintiff,  commit  the  defendant  to  prison  ;  by 
this  he  shall  not  be  said  to  be  in  execution  for  the  plaintiff 
i>ycr,  297  •  If  one  arrested  be  in  prison  for  debt,  and  judg- 
ment is  had  against  him ;  though  it  be  in  arrest  on  a  latitat  or 
capias,  he  shall  not  be  in  execution  upon  the  judgment,  unless 
the  plaintiff  prays  it  of  record,  or  sues  a  capias  ad  satisfacien- 
dum) and  delivers  it  to  the  sheriff,  Dyer,  167.  30(5:  Jenk. 
Cent  \65. 

In  ejectment  against  a  feme  sole  who  married  before  trial, 
and  verdict  and  judgment  against  her  by  her  original  name;  held 
that  it  was  regular  to  issue  an  habere  facias  possessionem,  and 
Ji-ja.  against  her  by  the  same  name,  though  the  latter  was  in- 
operative. Doe t  d.  Taggart,  v.  Butcher,  Term  Rep.  K.  B.  : 
HilL  55  G.  3.  557. 

2.  At  what  Time  Executions  may  be  sued. — At  common  law 
in  real  actions,  where  land  was  recovered,  the  demandant,  after 
the  year,  might  take  out  a  scire  facias  to  revive  his  judgment ; 
because  the  judgment  being  particular  in  the  real  action,  quoad 
the  lands  with  a  certain  description,  the  law  required  that  the 
execution  of  that  judgment  should  be  entered  ujwn  the  roll, 
thai  it  might  be  seen  whether  execution  was  delivered  of  the 
same  thing  of  which  judgment  was  given  :  a  scire  facias  issued 
to  show  cause  why  execution  should  not  be.  2  Inst,  471  : 
5  Co.  S8:  Cro.  Elk.  I  Hi:  6  Mod.  288. 

But  if  the  plaintiff,  after  he  had  obtained  judgment  in  any 
personal  action,  had  lain  quiet,  and  had  taken  no  process  of 
execution  within  the  year,  he  was  put  to  a  new  original  upon 
his  judgment,  and  no  scire  Jacias  was  issuable  at  law  on  the 
judgment,  because  there  was  not  a  judgment  for  any  parti- 
cular thing  tn  the  personal  action,  with  which  the  execution 
cou  Id  be  compared  ;  therefore  after  a  reasonable  time,  which 
was  a  year  and  a  day,  it  was  presumed  to  be  executed,  and  the 
law  allowed  him  no  scire  Judas  to  show  cause  why  there 
should  not  be  execution  ;  but  if  the  party  had  slipped  his  time, 
he  was  put  to  his  action  on  the  judgment,  and  the  defendant 
was  obliged  to  show  how  that  debt  of  which  the  judgment 
was  an  evidence,  was  discharged,  2  Inst.  41)9 :  Carth.  06,  31 : 
I  Sid.  851. 

To  remedy  this,  and  to  make  the  forms  of  proceeding  more 
uniform  in  both  actions,  the  scat,  of  JVestm.  2.  c.  45,  gave  the 
scire  Jacias  to  the  plaintiff  to  revive  the  judgment,  where  he 
had  omitted  to  sue  execution  within  the  year  after  judgment 
obtained. 


A  scire  facias  lies  on  a  judgment  in  ejectment;  for  the 
words  of  the  act  are,  Sine  serviiia,  sive  consuetudiues,  site  alia 
qumcunque  irrotulala,  which  comprehends  all  judgments,  and 
give  the  like  remedy  on  them  by  scire  facias,  as  the  demandant 
had  on  a  judgment  in  a  real  action  at  common  law.  1  Sid. 
351:  X  Sail:.  600. 

But  though  the  general  rule  be  that  the  plaintiff  cannot  take 
out  execution  after  the  year  and  day  without  a  scire facias,  yet 
the  rule  must  be  understood  with  some  restrictions. 

If  a  fi.  fa.  ca.  sa.  or  elegit  be  taken  out  within  the  year, 
and  returned  and  awarded  on  the  roll,  the  same  may  be  con- 
tinued from  term  to  term  to  the  time  of  the  execution  thereof, 
although  after  the  year ;  and  he  as  effectual  as  if  the  judg- 
ment had  been  revived  by  scire  facias.  Y.  on  R.  E.  5  C,  2. 
But  a  ft.  fa.  must  be  left  with  the  proper  officer  before  he  will 
make  the  entry  on  the  roll  returned  bv  the  sheriff.  Imp* 
K.  B. 

If  the  defendant  brings  a  writ  of  error,  and  thereby  hinders 
the  plaintiff  from  taking  his  execution  within  the  year,  and 
the  plaintiff  in  error  is  nonsuit,  or  the  judgment  affirmed,  the 
defendant  in  error  may  proceed  to  execution  after  the  year 
without  a  scire  facias,  because  the  writ  of  error  was  a  super" 
sedeas  to  the  execution,  and  the  plaintiff  must  acquiesce  till  he 
hears  the  judgment  above;  besides,  while  the  cause  is  still 
sub  Jit'Jice,  it  is  not  known  whether  the  plaintiff  shall  recover 
or  not,  and  the  year  for  the  execution  ought  to  be  accounted 
from  the  final  judgment  given.  Cro.  Jac.  364:  Ye! v.  7- 
1  Rol.  Alt.  899:  4  Leon.  J  97:  5  Co.  88:  Carth.  236,  237: 
6  Mod.  288. 

The  court  refused  to  stay  execution  after  verdict  and  judg- 
ment, which  was  affirmed  on  error,  until  the  trial  of  an  indict- 
ment for  perjury  against  two  of  the  plaintiff's  witnesses  in 
the  action,  Warwick  v.  Bruce,  Term  Rep.  K,  B.  East.  55  : 
G.  3.  140. 

Leave  refused  to  take  out  an  execution,  after  a  writ  of  error, 
where  it  did  not  appear  but  that  the  declaration  of  the  defend- 
ant, that  he  would  sue  out  a  writ  of  error  and  delay  the 
plaintiff,  was  made  before  an  action  pending.  An  affidavit  for 
grounding  a  rule  for  leave  to  take  out  execution,  notwith- 
standing a  writ  of  error  mav  be  sworn  before  judgment  signed. 

I  Baskett  v.  Barnard,  Term  'Rep.  K.  B.  Trin.  55  G.  3.  330. 

If  the  plaintitf  hath  a  judgment,  with  stay  of  execution  for 
a  year,  he  may,  after  the  year,  take  out  his  execution  without 

[  the  scire  facias,  because  the  delay  is  by  consent  of  parties, 
and  in  favour  of  the  defendant ;  and  the  indulgence  of  the 
plititit  jl  shall  not  turn  to  his  prejudice,  nor  ought  the  defend- 

l  ant  to  be  allowed  any  advantage  of  it,  when  it  appears  to  be 
done  for  his  advantage,  and  at  his  instance.  6  Mod.  2S8 : 
1  Rot.  Rep.  104. 

But  it  the  defendant  had  been  tied  up  bv  an  injunction  out 
of  Chancery  for  a  year,  yet  he  cannot  take  out  execution  with- 
out a  scire,  facias,  because  the  courts  of  law  do  not  take  notice 
of  Chancery  injunctions  as  they  do  of  writs  of  error;  besides, 
in  that  case  it  had  been  no  breach  of  the  injunction  to  have 
taken  out  the  execution  within  the  year,  and  continued  it  down 
by  vie  non  mi  sit  breve,  which  cannot  be  done  in  the  case  of  a 
writ  of  error,  because  that  removes  the  record  out  of  the  court 
where  the  judgment  was;  and  therefore  there  can  be  no  pro* 
ceedin-rs  below  till  it  be  affirmed,  and  returned  to  the  inferior 
courts"   1  Salic.  3 -Jl>  :  6  Mod.  -V.  C. 

In  debt,  if  defendant  acknowledge  the  action  for  part,  and 
as  to  the  remainder  pleads  to  issue,  and  the  plaintiff  hath 
judgment  for  that  he  eonfesseth ;  here  he  may  not  have  execu- 
tion till  the  issue  is  tried  for  that  which  he  is  to  recover  da- 
mages: though  if  he  releases  the  damages,  he  may  have  exe- 
cution presently  for  the  rest.    Rol.  8fJ7, 

When  a  defendant  on  an  indictment  for  a  misdemeanor 
has  received  judgment  of  line  and  imprisonment,  a  lev.  jac. 
may  issue  immediately,  to  take  his  goods  in  execution  for  the 
fine,    2  B.  cy  A.  6O9.' 
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Formerly  if  a  cause  was  tried,  and  a  verdict  obtained,  in 
vacation  the  judgment  and  execution  were  delayed  by  reason  of 
the  interval  between  the  terms ;  for  the  four  days'  rule  for 
judgment  (which,  in  all  cases  of  a  general  verdict,  must  have 
been  entered  and  have  expired  previous  to  the  judgment)  could 
not  have  been  so  entered  until  on  or  after  the  first  day  of  the 
following  term.  Also  in  case  of  a  nonsuit  in  vacation,  judg- 
ment could  not,  in  any  ease,  have  been  signed  until  on  or  after 
the  first  day  of  the  term. 

But  now  by  the  I  W\  4.  sess.  2.  c.  7-  §  2-  the  judge  who 
tried  the  cause  may,  in  case  of  a  nonsuit,  or  of  a  verdict  for 
either  party,  certify  under  his  hand,  on  the  back  of  the  record, 
at  any  time  before  the  end  of  the  sittings  or  assizes,  that,  in 
his  opinion,  execution  ought  to  issue  forthwith,  or  at  some  day 
to  be  named  in  such  certificate,  and  subject,  or  not,  to  any 
condition  or  qualification  ;  and  in  case  of  a  verdict  for  plaintiff) 
then  either  for  the  whole,  or  for  any  part  of  the  sum  found  by 
sneh  verdict;  in  all  which  cases  a  rule  for  judgment  may  be 
given,  costs  taxed,  and  judgment  signed  forthwith,  and  execu- 
tion may  be  issued  forthwith,  or  afterwards,  according  to  the 
terms  of  such  certificate,  on  any  day  in  vacation  or  term  ;  and 
the  postea,  with  such  certificate  as  a  part  thereof,  shall  and 
may  be  entered  of  record  as  of  the  day  on  which  the  judgment 
shall  be  signed,  although  the  distringas  juratores,  or  habeas 
corpora  juratarum,  may  not  be  returnable  until  after  such  day, 
provided  that  the  party  entitled  to  such  judgment  may,  if  he 
think  fit,  postpone  the  signing  thereof.  Sect,  3.  enacts  that  the 
judgment  may  be  entered  and  recorded  as  the  judgment  of 
the  court,  although  the  court  may  not  be  sitting  on  the  day  of 
signing  it ;  and  that  every  execution  issued  under  the  act  shall 
bear  teste  on  the  day  it  is  issued.  Sect.  4.  provides  tbat  the 
court  may  afterwards  vacate  such  judgment,  or  stay  or  set 
aside  the  execution,  or  arrest  the  judgment,  or  grant  a  new 
trial,  as  justice  may  appear  to  require  ;  and  thereupon  the  party 
affected  by  such  execution  may  be  restored  to  all  he  has  lost 
thereby  in  the  same  way  us  on  the  reversal  of  a  judgment  by 
writ  of  error,  or  otherwise,  as  the  court  may  direct. 

Also  by  the  above  statute,  §  1.  writs  of  inquiry  may  be  made 
returnable  on  any  day  in  term  or  vacation,  final  judgment 
signed,  and  execution  issued  forthwith,  unless  the  sheriff  or 
other  officer,  before  whom  the  same  may  be  executed,  shall 
certify  that  judgment  ought  not  to  be  signed  until  the  de- 
fendant has  had  an  opportunity  to  apply  to  the  court  to  set 
aside  the  execution  of  such  writ,  or  a  judge  shall  stay  proceed- 
ings until  a  day  named,  provided  in  case  the  signing  of  judg- 
ment be  postponed  by  such  certificate  or  order,  or  by  the  choice 
of  the  plaintiff,  or  otherwise,  the  judgment  shall  be  entered  of 
record  as  of  the  day  of  the  return  of  such  writ,  unless  the  court 
shall  otherwise  direct. 

By  one  of  the  general  rules  of  H.  T.  2  W.  4.  c.  67*  after  the 
return  of  a  wTrit  of  inquiry,  judgment  may  be  signed  at  the 
expiration  of  four  days  from  such  return,  and  after  a  verdict  or 
nonsuit  on  the  day  after  the  appearance  day  of  the  return  of 
the  distringas  or  habeas  corpora,  without  any  rule  for 
judgment. 

By  another  rule  of  the  same  term,  r.  75.  it  shall  not  be 
necessary  that  any  writ  of  execution  should  be  signed :  but  no 
such  wTrit  shall  be  sealed  till  the  judgment  paper,  postea,  or 
inquisition,  has  been  seen  by  the  proper  officer. 

3.  Jh/  whom,  and  how  they  shall  he  executed* — All  judg- 
ments of  inferior  courts  in  debt  were  formerly  to  be  executed  in 
the  peculiar  jurisdictions  where  given,  and  could  not  be  removed 
to  be  executed  by  the  superior  courts.    6V0.  Car.  34. 

But  by  stat.  19  G.  3.  c.  70.  §  4.  where  final  judgment  shall 
be  obtained  in  any  suit  in  any  inferior  court  of  record,  any  of 
the  courts  at  Westminster,  on  affidavit  thereof,  and  that  exe- 
cution has  issued  against  the  defendant's  person  or  effects,  and 
that  they  are  not  to  be  found  within  the  jurisdiction  of  such 
inferior  court,  may  cause  the  record  of  the  judgment  to  be 
removed  into  such  superior  court,  to  issue  execution  thereon  in 


the  same  manner  as  in  judgment  obtained  in  the  said  superior 
courts. 

If  a  judgment  given  in  another  court  be  affirmed  or  reversed 
for  error  in  B.  R,,  because  the  proceedings  in  the  court  below 
are  entered  upon  record  in  the  King's  Bench,  the  party  shall 
have  execution  in  that  court.  5  Rep*  88.  But  where  a  writ 
of  error  is  brought  in  the  Exchequer- Chamber,  to  reverse  a 
judgment  in  B.  R  ,  if  the  judgment  is  affirmed  there,  yet  that 
court  cannot  make  out  execution  upon  the  judgment  affirmed  • 
but  the  record  must  be  transmitted  back  to\he  Court  of  King's 
Bench,  where  execution  must  be  done*  1  LilL  5i)5.  See  tit* 
Error. 

As  an  execution  is  an  entire  thing,  he  who  begins  must  end 
it ;  a  new  sheriff  may  distrain  an  old  one  to  sell  the  goods  on 
a  distringas  nuper  vicecom'  and  to  bring  the  money  into  court, 
or  sell  and  deliver  the  money  to  the  new  sheriff;  and  the  autho- 
rity of  the  old  sheriff  continues  by  virtue  of  the  first  writ,  so 
that  when  he  hath  seized,  he  is  compellable  to  return  the  writ, 
and  liable  to  answer  the  value  according  to  the  return  ;  like- 
wise by  the  seizure  the  property  of  the  goods,  &c.  is  divested 
out  of  the  defendant,  and  he  is  discharged,  wherebv  no  fur- 
ther remedy  can  be  had  against  him.  1  Salk.  322 :  3  SalL 
159- 

A  sheriff  shall  have  his  fees  for  executions  upon  a  writ  of 
capias  ad  satisfaciendum  for  the  whole  debt  upon  a  Jieri  fac. 
according  to  the  sum  levied ;  and  on  an  elegit  it  is  held  by 
some,  that  he  shall  have  fees  according  to  what  is  levied,  and 
by  others,  for  the  whole  debt  recovered,  because  the  plaint  rtf 
may  keep  the  land  till  he  is  satisfied  the  entire  debt. 
1  Salic,  333.  Where  the  sheriff  hath  a  Jieri  facias  or  ca.  sa, 
against  a  man,  and  before  execution  he  pays  him  the  money* 
execution  may  not  be  done  afterwards ;  if  it  be,  trespass  or 
false  imprisonment  lies.  5  Hep.  93  :  12  Car.  B.  R,  See  tit. 
Sher\ff', 

Tt  is  laid  down  as  a  general  rule  in  our  books,  that  the  sheriff, 
in  executing  any  judicial  writ,  cannot  break  open  the  door  of  a 
dwelling-house  ;  this  privilege,  which  the  law  allows  to  a  man's 
habitation,  arises  from  the  great  regard  the  law  has  to  every 
man's  safety  and  quiet,  and  therefore  protects  them  from  the 
inconveniences  which  must  necessarily  attend  an  unlimited 
power  in  the  sheriff  and  his  officers  in  this  respect;  hence, 
every  man  s  house  is  called  his  castle.  5  Co.  91,  &c  :  3  Imt 
162:  Moor,  66" S :  Yclv.  28:  Cro.  Eliz.  90S:  Dalt.  Shrr, 
350. 

Yet  in  favour  of  executions,  which  are  the  life  of  the  law, 
and  especially  in  cases  of  great  necessity,  or  where  the  safety  of 
the  king  and  common  wealth  are  concerned,  this  general  case 
has  the  following  exceptions: 

1st-  That  whenever  the  process  is  at  the  suit  of  the  king, 
the  sheriff  or  his  officer  may,  after  request  to  have  the  door 
opened,  and  refusal,  break  and  enter  the  house  to  do  execution, 
either  on  the  party's  goods,  or  take  his  body,  as  the  case  shall 
be.    5  Co.  Ql.b. 

2dl\\  An  outer  door  may  be  broken  after  demand  made  of 
admission,  in  execution  of  a  warrant  of  commitment  from  the 
Speaker  of  the  House  of  Commons  of  a  member  to  the  Tower 
for  a  breach  of  privilege,  this  being  process  of  contempt. 
Burdett  v.  Ahhott,  14  East,  1  :  4  Taunt.  401. 

3dly.  So  in  a  writ  of  seisin  or  haherc  facias  possessionem  in 
ejectment,  the  sheriff  may  justify  breaking  open  the  door  if 
denied  entrance  by  the  tenant;  for  the  end  of  the  writ  heing 
to  give  the  party  full  and  actual  possession,  consequently  the 
sheriff  must  have  all  power  necessary  for  this  end:  besides,  m 
this  case,  the  law  does  not,  after  the  judgment,  look  upon  the 
house  as  belonging  to  the  tenant,  but  to  him  who  has  recovered. 
5  Co.  91. 

4thly.  Also  this  privilege  of  a  man's  house  relates  only  W 
such  execution  as  affects  himself;  and  therefore  if  a  Jterifaciat 
be  directed  to  the  sheriff  to  levy  the  goods  of  A.,  and  it  happen* 
that  A.'s  goods  are  in  the  house  of  13.,  if  after  request  made  by 
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the  sheriff  to  B.  to  deliver  these  goods*  he  refuses*  the  sheriff 
may  well  justify  the  breaking  and  entering  his  house.  5  Co. 
93.  a.:  1  JS&d.  186, 

5thly.  It  hath  been  adjudged  that  the  sheriff,  on  a  ^fieri 
facias,  may  break  open  the  door  of  a  barn,  standing  at  a 
distance  from  the  dwelling-house,  without  requesting  the 
owner  to  open  the  door ;  in  the  same  manner  as  he  may  enter 
a  close,  &c.    1  Sid.  186:1  Keb.  698.  S.  C. 

6thly.  So  on  a  fieri  f  acias,  when  a  sheriff  or  his  officers  are 
once  in  the  house,  they  may  break  open  any  chamber-door  or 
trunks  for  the  completing  execution.    2  Show.  87* 

Tthly.  So  if  the  sheriffs  bailiffs  enter  the  house,  the  door 
being  open*  and  the  owner  locks  them  in,  the  sheriff  may 
justify  breaking  open  the  door  for  the  setting  at  liberty  the 
Imiliffs ;  for  if,  in  this  case,  he  were  obliged  to  stay  till  he  could 
procure  a  famine  replegiandoj  it  might  be  highly  inconvenient*1 
al*o  it  seems  that,  in  this  case*  the  locking  in  the  bailiffs  is 
such  a  disturbance  to  the  execution,  that  the  court  will  grant 
an  attachment  for  it.  Palm,  52:  Cro*  Jac*  p.  555.  &  C. : 
2  RoL  Rep*  132.  &.& 

In  execution  of  criminal  process  against  a  party  guilty  of  a 
misdemeanor,  a  demand  must  be  made  before  an  outer  door 
can  be  broken.  Query,  whether  this  is  necessary  in  case  of 
felony  ?     I  jut  nock  v.  Brown,  2  Barn.  0/  A.  5<)2. 

If  the  sheriff,  in  executing  a  writ,  breaks  open  a  door, 
where  he  has  no  authority  for  so  doing  by  law,  yet  the  execu- 
tion is  good,  and  the  party  has  no  other  remedy  but  an  action 
of  trespass  against  the  sheriff.    5  Co.  [)3.  a* 

A  sheriff' finding  the  doors  open  may  enter  a  house  to  search 
for  the  body  of  a  debtor,  under  a  writ  of  cap.  ad  satis.  4  IV*  P. 
Taunt.  619*  And  he  may  break  inner  doors  of  the  defendant's 
house  if  the  defendant  is  there,  and  as  it  seems  on  reasonable 
suspicion  that  he  is  there.  $  Bos.  Pull.  223*  But  he  cannot 
on  mere  suspicion  justify  breaking  the  doors  of  the  house  of  a 
stranger  under  civil  process.    6  Taunt  21-6  :  2  Mas.  207 . 

If  the  sheriff  refuses  to  execute  any  judicial  writ,  this  is  a 
contempt  to  the  court,  for  which  an  attachment  will  be  granted. 
1  Salk. 

So  if  he,  executes  the  writ,  and  makes  a  false  return,  the 
party  injured  mar  have  an  action  on  the  case  against  him. 
]  Salk.^323. 

Although  a  sheriff  make  a  warrant  and  seizure  of  goods 
under  a  Ji.  fa.  last  delivered  to  him,  yet  the  plaintiff  in  afi.fa. 
first  delivered  to  the  sheriff  is  entitled  to  be  first  satisfied  out 
of  the  fruits  of  that  seizure.  And  if  a  second Ji.  fa.  he  deli- 
vered to  a  sheriff  after  he  has  the  defendant's  goods  in  posses- 
sion under  the  prior  Jl.ja.  of  another,  the  goods  are  bound  by 
the  second  execution,  subject  to  the  first  execution,  from  the 
date  of  the  delivery  of  the  last  writ  to  the  sheriff;  and  that 
without  warrant  on  the  second  writ,  or  further  seizure.  Jones 
v.  Aihcrton,  ?  W.  P.  Taunt.  56. 

4.  How  (he if  arc  to  be  released  and  discharged. —  By  u  release 
of  all  miU  execution  is  gone  ;  for  no  one  can  have  execution 
without  prayer  and  suit,  but  the  king  only,  in  whose  case  the 
judges  ought  to  award  execution  e$  officio,  without  any  suit : 
and  a  release  of  all  executions  bars  the  king.  By  release  of 
all  debts  or  duties,  the  defendant  is  discharged  of  the  execution, 
because  the  debt  or  duty  on  which  it  is  founded  is  discharged: 
but  if  the  body  of  a  man  be  taken  in  execution,  and  the  plain- 
tiff release  all  actions,  yet  he  shall  remain  in  execution.  Co. 
Lit.  2<)\.  If  a  judgment  is  given  in  action  of  debt,  and  the 
defendant  taken  in  execution,  the  plaintiff  relcaseth  the  judg- 
ment, the  body  shall  he  discharged  of  the  execution.  And  if 
the  plaintiff  after  judgment  relcaseth  all  demands,  the  execu- 
tion is  discharged.  Ibid*  Where  one  is  in  execution  at  my 
suit,  and  1  bid  the  sheriff  let  him  go  ;  this  is  a  good  discharge 
and  release  both  to  the  party  and  sheriff.    Poph.  207 . 

A  defendant  cannot  be  taken  in  execution  twice  on  the  same 
judgment,  though  he  were  discharged  the  first  time  by  the 
plaintiff's  consent,  upon  an  express  undertaking  that  he  should 
be  liable  to  be  taken  in  execution  again  if  he  failed  to  comply 


with  the  terms  agreed  on,  which  lie  did.  Blackburn  v.  Slu- 
part,  2  East's  Rep.  243.    See  tit.  Debtors. 

But  if  the  plaintiff  make  a  relea.se  to  the  defendant  being  in 
execution,  or  other  act  amounting  to  a  discharge  ;  it  will  not  be 
a  discharge  ipso  facto,  but  by  this  means  he  may  have  the  same. 
5  Rep.  86 :  Dt/er,  1 52. 

If  one  of  two  defendants  taken  on  a  joint  ca.  sa.  be  dis- 
charged under  an  insolvent  act,  that  will  not  operate  as  a 
discharge  of  the  other.    5  East's  Rep.  1 47, 

A  defendant  superseded  for  not  being  charged  in  execution 
within  two  terms  after  judgment,  cannot  be  again  arrested 
and  taken  in  execution  upon  the  same  judgment.  Aider  if 
superseded  for  want  of  proceeding  in  time  before  judgment. 
7  East's  Rep.  330. 

The  court  will  not  stay  judgment  and  execution  on  a  sum- 
mary application,  because  the  plaintiffs  after  verdict  became 
alien  enemies.    <)  East's  Rep.  324. 

By  stat.  48  G.  3,  c.  123.  persons  having  lain  in  prison  for  a 
year  in  execution  on  the  judgment  of  any  court  whatever, 
whether  of  record  or  not,  for  any  debt  or  damages  not  exceeding 
20L,  may  be  discharged  on  application  to  the  courts  at  West- 
minster in  term  time;  their  future  estate  remaining  liable. 

A  plaintiff  who  has  lain  in  prison  more  than  a  year  under  an 
execution  for  the  costs  of  a  nonsuit,  not  amounting  to  20/.,  13 
entitled  to  his  discharge  under  the  above  act.  Iloi/tance  v« 
Hauling,  Tenn  Rep.  K.  B.  Mic.  55  G.  3.  282. 

If  a  creditor  pay  a  defendant  in  custody  any  part  of  his 
weekly  allowance  in  a  spurious  or  foreign  coin  {e.  g.  French), 
he  is  entitled  to  his  discharge.  And  a  turnkey  cannot  by  his 
acceptance  of  such  spurious  coin  bind  a  prisoner.   7  Taunt.  7. 

See  further,  tit.  J n wit  cut  Debtors, 

I V,  1 .  To  what  fhne  Executions  shall  relate,  so  as  to  avoid 
Alienation. —  Writs  of  execution  bind  the  property  of  goods  only 
from  the  time  of  the  deliver!/  of  the  writs  to  the  sheriff;  who, 
upon  receipt  thereof,  indorses  the  day  of  the  month  when 
received :  but  land  is  bound  from  the  day  of  the  judgment, 
Stat.  29  Car.  2.  c.  3  :  Cro.  Car*  149.  But"  the  judgment  must 
be  docketed  according  to  the  directions  of  stat.  4-  and  5  H\  $  Mm 
e.  20.  by  which,  for  the  greater  security  of  purchasers,  it  is 
enacted,  that  no  judgment  not  d(  cketed,  and  entered  shall  affect 
any  lands  or  tenements  as  to  purchasers  or  mortgagees,  or  have 
any  preference  against  heirs,  executors,  or  administrators,  in 
their  administration  of  their  ancestors,  testators,  or  intestate's 
estates.  By  one  of  the  general  rules  of  H.  T.  4  W,  4.  made 
in  pursuance  of  3  and  4  W .  4.  c.  42.  all  judgments,  whether 
interlocutory  or  final,  shall  he  entered  of  record  of  the  dav  of 
the  month  and  year,  whether  in  term  or  vacation  when  signed, 
and  shall  not  have  relation  to  any  other  day.  Provided  that 
it  shall  be  competent  for  the  court  or  a  judge  to  order  a 
judgment  to  be  entered  nunc  pro  tunc*  See  further,  tit. 
Judgment, 

The  plaintiff  takes  out  execution  by  fieri  facias  against  the 
defendant  ;  all  the  goods  and  chattels  that  he  had  at  the  time 
of  the  execution  will  be  liable  to  it:  and  where  debt  or  da- 
mages arc  recovered,  the  plaintiff  shall  have  execution  of  any 
land  the  defendant  had  at  the  time  of  the  judgment  ;  not  of  the 
lands  he  had  the  day  when  the  first  writ  was  purchased.  RoL 
Ab.  8 00.  By  stat.  29  Car.  2.  c*  3,  sheriffs  may  deliver  in 
execution  all  lands  whereof  others  shall  be  seised  in  trust  for 
him  against  whom  execution  is  had  011  a  judgment,  Kc. ;  hut 
such  only  as  are  so  held  at  the  time  of  the  execution  of  the  writ, 
for  it  does  not  relate  back  to  the  judgment.    Com.  Rep.  22(k 

The  sale  of  goods  for  a  valuable  consideration,  after  judg- 
ment, and  before  execution  is  awarded,  is  good.  And  if  judg- 
ment be  given  against  a  lessee  for  years,  and  afterwards  he 
selleth  the  term  before  execution,  the  term  assigned  bond  Jidc 
is  not  liable  ;  also  if  he  assign  it  by  fraud,  and  the  assignee 
sells  it  to  another  for  a  valuable  consideration,  it  is  not  liable 
to  execution  in  the  hands  of  the  second  assignee.  Cwdb*  l6l  : 
2  Nels.  Abr.  7S3,    If  a  person  has  a  bill  of  sale  of  any  gqodj 
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in  nature  of  a  security  for  money,  he  shall  be  preferred  for  his 
debt  to  one  who  hath  obtained  a  judgment  against  the  debtor 
before  those  goods  are  sold ;  for,  till  execution  lodged  in  the 
Sheriff's  hands,  a  man  is  owner  of  his  goods,  and  may  dispose 
of  them  as  he  thinks  fit,  and  they  are  not  hound  by  the  judg- 
ment. Preced.  Ch.  2S6.  But  where  a  man  generally  keeps 
possession  of  goods  after  side,  it  will  make  the  same  void 
against  others,  by  the  statute  of  fraudulent  conveyances.  And 
where,  on  an  execution,  the  owner  of  the  goods,  by  agreement, 
was  to  have  the  possession  of  them  upon  certain  terms ;  after- 
wards another  got  judgment  against  the  same  person,  and 
took  those  goods  in  execution:  it  was  adjudged  they  were 
liable,  and  that  the  first  execution  was  by  fraud,  and  void 
against  any  subsequent  creditor;  because  there  was  no  change 
of  the  possession,  and  so  no  alteration  of  property.  Ibid.  287- 
See  tit.  Fraud, 

A  fieri  facias  being  executed  fraudulently,  a  fieri  facias  at 
the  suit  of  another  person  afterwards  shall  stand  good,  and  be 
preferred ;  and  on  trial,  it  is  a  matter  proper  to  be  left  to  a 
jury,    1  JVils.  44. 

Where  two  writs  of .  fieri  facias  against  the  same  defendant 
are  delivered  to  the  sheriff  on  different  days,  and  no  sale  is 
actually  made  of  the  defendant's  goods,  the  first  execution 
must  have  the  priority,  even  though  the  seizure  was  first  made 
under  the  subsequent  execution.  1  Term  Hep.  7~9-  Kut 
where  the  sheriff  has  given  a  bill  of  sale  to  the  person  claim- 
ing under  the  second  execution,  this  entitles  the  latter  to  secure 
his  debt,  and  the  sheriff  is  liable  to  the  plaintiff  who  delivered 
the  first  writ.    Ibid.  731. 

Execution  may  be  made  of  lands  that  the  defendant  hath 
by  purchase  after  judgment ;  although  he  sell  the  same  before 
execution.    Roll.  892. 

By  the  Bankrupt  Act  6  G.  4.  c.  1 6\  §  81.  executions  levied 
two  calendar  months  previous  to  a  commission  of  a  bankrupt 
being  sued  out  are  valid,  notwithstanding  a  prior  act  of  bank- 
ruptcy, provided  the  parties  at  whose  suit  they  are  levied  had 
no  notice  of  such  act  of  bankruptcy. 

By  §  108.  ff  no  creditor  having  security  for  his  debt,  or  hav- 
ing made  any  attachment  in  London  or  in  any  other  place 
by  virtue  of  any  custom  there  used  of  the  goods  and  chattels 
of  the  bankrupt,  shall  receive  upon  any  such  security  or  attach- 
ment more  than  a  rateable  part  of  such  debt,  except  in  respect 
of  any  execution  or  extent  served  and  levied  by  seizure  upon 
or  any  mortgage  of,  or  lien  upon  any  part  of  the  property  of 
such  bankrupt  before  the  bankruptcy;  provided  that  no  credi- 
tor, though  for  a  valuable  consideration,  who  shall  sue  out 
execution  upon  any  judgment  obtained  by  default,  confession, 
or  nil  dicit,  shall  avail  himself  of  such  execution  to  the  preju- 
dice of  other  fair  creditors,  but  shall  be  paid  ratcably  with  such 
creditors."  For  decisions  upon  the  former  part  of  this  clause 
see  5  B.  $  C.  $92  r  6  B.  $  C.  479  :  8  B.  #  C.  lu'O,  444. 
722. 

The  latter  portion  has  been  materially  altered  by  the  1  W. 
4,  c.  7.§  7«  which  enacts  that  no  judgment  signed,  or  execution 
issued  on  a  cognovit  actionem,  signed  after  declaration  bled  or 
delivered,  or  judgment  by  default,  confession,  or  nil  dicit  t  in 
any  action  commenced  adversely,  and  not  by  collusion  for  the 
purpose  of  fraudulent  preference,  shall  be  within  the  (>  G.  4. 
c.  16.  §  108.  Judgments,  or  executions  on  warrants  of  attor- 
ney, or  cognovits,  &c.  where  the  action  is  not  commenced 
adversely,  are  still  within  its  operation.    4  B.     Ad.  87. 

The  stat.  8  Anne,  e.  14.  directs  that  where  there  is  an  exe- 
cution against  goods  or  chattels,  of  a  tenant  for  life,  or  years, 
the  plaintiff' before  removal  of  the  goods  by  the  execution  is 
to  pay  the  landlord  the  rent  of  the  land,  &c,  so  as  there  be  not 
above  a  year  due  ;  and  if  more  be  due,  paying  a  year's  rent, 
the  plaintiff  may  proceed  in  his  execution,  and  the  sheriff"  shall 
levy  the  rent  paid,  as  well  as  the  execution  money. 

But  a  ground-landlord  cannot  come  in  for  a  year's  rent  in 
the  case  of  an  execution  against  an  under  lessee;  for  the  sta- 
tute only  extends  to  the  immediate  landlord.    Sir.  787.  And 


the  landlord  must  give  the  sheriff  notice,  or  he  is  not  bound. 

1  Sir.  97:  vide  2  JVils.  140. 

But  if  a  sheriff  knowing  that  rent  is  due  to  the  landlord 
proceeds  to  sell  the  tenant's  goods  under  a  f.  fa.  without 
retaining  the  year's  rent,  he  is  liable  to  the  landlord  for  it  under 
this  statute,  although  no  specific  notice  has  been  given  him  bv 
the  landlord  that  such  rent  is  due  to  him.  3  B.  $.4,645 
See  also  2  B.  #  B  67.  S.  C. :  4  Moore,  473. 

And  where  under  this  statute  the  sheriff  had  retained  the 
year's  rent,  the  court  on  motion  ordered  such  rent  to  be  paid 
to  the  landlord,  though  notice  was  not  given  to  the  sheriff 
until  after  the  removal  of  the  goods  from  the  premises,  3  B. 
$  A,  44-0.     See  5  B.  §  A.  88 :   6  Price,  in  :  7  Price,  56U 

A  claim  on  the  part  of  the  landlord  may  be  supported  for 
beforehand  rent,,  or  rent  stipulated  to  be  paid  in  advance^  as 
being  rent  due  under  the  statute  at  the  time  of  the  seizure* 
7  Price,  67O. 

But  the  landlord  of  premises  on  which  goods  have  been 
seized  under  an  extent  in  aid  is  not  entitled  under  this  statute 
to  call  on  the  sheriff  to  pay  a  year's  rent  due  before  the  teste  of 
the  writ.    2  Price,  17- 

By  the  11  G.  4.  and  1  W.  4.  c.  1 1 .  the  provisions  of  the  above 
act  are  extended  to  cases  of  goods  attached  by  writs  of  jwieper 
radios,  or  writs  of  extract  thereon,  issuing  out  of  the  courts 
in  the  county  of  Durham. 

2.  Of  the  Kings  Prerogative  in  respect  of  Executions. — The 
king,  by  his  prerogative,  may  have  execution  of  the  body,  lands, 
or  goods  of  his  debtor,  at  his  election*    I  lob.  tiO:  2  Inst.  IQ: 

2  Bol.  Ab.  472. 

As  to  the  king's  execution  of  goods,  the  same  relates  to  the 
time  of  the  awarding  thereof,  which  is  the  teste  of  the  writ,  as 
it  was  in  the  case  of  a  common  person  at  law  ;  fur  though  by 
the  29  Car.  2.  c.  3.  no  execution  shall  bind  the  property  of 
goods,  hut  from  the  time  of  the  delivery  of  the  writ  te  the  she- 
riff j  yet  as  this  act  does  not  extend  to  the  king,  an  extent  of  a 
later  teste  supersedes  an  execution  of  the  goods  by  a  former 
writ ;  because  by  the  king's  prerogative  at  common  law,  if 
there  had  been  an  execution  at  the  subject's  suit  and  afterwards 
an  extent,  the  execution  was  superseded  till  the  extent  was 
executed,  because  the  public  ought  to  be  preferred  to  private 
property.    2  New  Ahr.  865. 

If  the  kings  debt  be  prior  on  record,  it  hinds  the  lands  of 
the  debtor,  into  whose  hands  soever  they  come,  because  it  is  in 
the  nature  of  an  original  charge  upon  the  land  itself,  and 
therefore  must  subject  every  body  that  claims  under  it ;  but 
if  the  lands  were  aliened  in  whole,  or  in  part,  as  by  granting 
a  jointure  before  the  debt  contracted,  such  alienee  claims 
prior  to  the  charge,  and  in  such  case  the  land  is  not  subject 
See  2  Rol  Ab.  156,  157:  Moore,  126:  3  Leon.  230,  240; 
4  Leon.  10, 

Execution  for  the  king's  debt,  or  prerogative  execution* « 
always  preferred  before  any  other  executions,  7  Rep-  20* 
And 'if  a  defendant  is  taken  by  capias  ad  satisfaciendum,  and 
before  the  return  thereof,  a  prerogative  writ  issues  from  the 
Exchequer,  for  the  debt  of  the  king,  tested  a  day  before  be 
was  taken,  here  he  shall  be  held  in  execution  for  the  kings 
debt  and  that  of  the  subject.  Jhjer,  197.  Lands  cntadedm 
the  hands  of  the  issue  in  tail,  when  subject  to  thekmgs  ex- 
tent, and  where  not,  see  7  Rep.  2L  See  also  this  Diet  tits. 
King,  Extent. 

Process  sued  out  by  the  crown  against  a  defendant  to  re- 
cover penalties,  upon'  which  judgment  for  the  crown  is  after* 
wards  obtained,  entitles  the  king's  execution  to  have  priority 
within  33  Hen.  8.  c.  39-  §  74.  before  the  execution  of  a  subject, 
whose  execution  had  issued  and  been  commenced  on  a  mo- 
ment recovered  against  the  same  defendant  prior  to  the  king* 
judgment,  but  subsequent  to  the  commencement  of  the  kings 
process  :  the  king's  writ  of  execution  having  been  deUveredto 
the  sheriff  before  the  actual  sale  of  the  defendant's  goods  untter 
the  plaintiff's  execution.  Butter  v.  Butler,  1  Last,  M*> 
Alt.  Gen.  v.  Alder sey,  Mich.  1786.  S.  P.  ti> 
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V.  I.  Of  the  Parifs  Remedy  agaht.il  irregular  Executions. — 
A  defendant  cannot  plead  to  any  writ  of  execution  (though 
he  may  in  bar  of  execution  to  a  scire  facias  brought)  ;  but  "if 
he  hath  any  matter  after  judgment'  to  discharge  him  of  the 
execution,  he  is  to  have  audita  querela.  Co.  LiL  290.  Or, 
move  the  court  for  relief,  which  is  now  the  usual  method. 

If  the  writ  of  execution  be  irregular,  the  defendant  may 
move  the  court  to  set  it  aside  (I  Bing.  17 1-  1JK>.)  and  discharge 
him  out  of  custody  if  taken  on  a  ca.  sa.  &c, ;  or  that  the 
goods  or  money  levied  on  ^  Ji.  fa.,  &c,  may  be  restored  to  him. 
But  the  plaintiff'  is  only  bound  to  repay  the  sum  which  has 
been  properly  paid  by  the  defendant,  2  2>.  P.  C.  33.  A  third 
person  whose  goods  are  taken  under  a  Ji.  fa.  may  also  move 
the  court  to  have  them  restored.  But  if  the  right  be  not 
clear,  the  court  will  leave  him  to  his  action  against  the  sheriff: 
or  they  will  sometimes  direct  an  issue  for  trying  it,  and  retain 
the  money  in  court  to  abide  the  event  On  setting  aside  a 
judgment  and  execution  for  irregularity,  the  court  will  restrain 
the  defendant  from  bringing  an  action  of  trespass,  unless  a 
strong  case  for  damages  is  shown.    1  Chit.  Rep.  134. 

Where  the  plaintiff  has  execution,  and  the  money  is  levied 
and  paid,  and  the  judgment  afterwards  reversed/  the  party 
shall  have  restitution  without  a  scire  facias;  because  it  appears 
oti  the  record  that  the  money  is  paid,  and  there  is  a  certainty 
of  what  was  lost;  otherwise,  where  it  was  levied,  but  not 
paid  ;  for  then  there  must  be  a  scu  fa.  suggesting  the  matter 
of  fact,  viz.  the  sum  levied,  &c.  If  the  judgment  be  set  aside 
after  execution  for  irregularity,  there  needs  no  scL  fa.  for 
restitution  ;  but  if  it  be  not  made,  an  attachment  shall  be 
granted  upon  the  rule  for  a  contempt,  2  Salk.  588  :  Tidd's 
Pracf. 

An  execution  sued  out  against  the  goods  of  a  defendant  was 
set  aside,  the  defendant  having  been,  pending  the  action,  dis- 
charged under  the  Insolvent  Debtors  Act;  and  the  proceeding 
being  considered  reprehensible,  costs  were  iriven.  8  Price 
607. 

2.  Of  the  Offence  of  obstructing  Executions. — There  were 
anciently  castles,  fortresses,  and  liberties,  where  they  resisted 
the  sheriff  in  executing  the  king's  writs,  which  creating  great 
inconvenience,  the  statute  of  Westm.  2.  c.  3Q.  (13  Ed.  li)  hin- 
dered the  sheriff  from  returning  rescuers  to  the  kings  writ  of 
execution,  and  directed  him  to  take  the  jwsse  comilalus.  See 
the  staL  and  2  New  Abr.  368. 

The  judges  construed  the  words  of  the  statute  to  extend 
only  to  executions,  and  not  to  writs  on  mesne  process ;  that 
the  sheriff  was  not  obliged  to  carry  the  posse  com  it  at  us  where  I  execution  in  the 


margin,  which  is  left  with  the  sheriff;  the  sheriff,  on  receipt  of 
this  warrant,  is  to  do  execution  within  a  convenient  time 
which  111  the  country  is  left  at  large  :  in  London,  the  recorder 
after  reporting  to  the  king  in  person  the  ease  of  the  several 
prisoners,  and  receiving  his  royal  pleasure  that  the  law  must 
take  its  course,  issues  his  warrant  to  the  sheriffs,  directing 
them  to  do  execution  at  the  day  and  place  assigned.  See  % 
State  Trials,  332 :  Fast.  43:  4  Comm.  m$. 

In  the  case  of  Ferrers,  it  was  resolved,  by  all  the  judges, 
that  it  a  peer  convicted  of  murder  before  the  lords  in  parlia- 
ment, and  the  day  appointed  by  them  for  execution  pursuant 
to  the  statute  should  elapse  before  such  execution  or  decree,  a 
new  time  may  be  appointed  for  the  execution,  either  by  the 
high  court  of  parliament  before  which  such  peer  shalfhave 
been  attainted,  or  by  K,  ji.,  the  parliament  not  sitting,  the  re- 
cord of  attainder  Wing  properly  removed  into  that  court. 
Fast.  C.  L.  140. 

And  the  Court  of  K,  B.  may  command  execution  to  be  done 
in  all  cases  without  any  other  writ  or  warrant  but  an  award  of 
the  court  upon  the  judgment.    2  Hates  Hist.  40<), 

It  is  held  by  Coke  (3  Inst.  52.)  and  Hale  (2  H.  P.  C.  272. 
412.)  that  even  the  king  cannot  change  the  punishment  of  the 
law,  by  altering  hanging  (or  burning  when  used)  into  be- 
heading ;  though,  when  beheading  is  part  of  the  sentence,  the 
king  may  remit  the  rest.  And  notwithstanding  some  examples 
to  the  contrary,  Coke  maintains  that  jit dicand u in  est  iegib  us  noiv 
exemphs.  But  others  have  thought,  and  more  justly,  that  this 
prerogative  being  founded  in  mercy,  and  immemoriaily  exer- 
cised by  the  crown,  is  part  of  the  common  law.  Fost.  270- 
F.  A7.  B.  244.  b. :  J  9  Rym.  Feed.  284.  For  hitherto,  in  every 
instance,  all  these  exchanges  have  been  far  more  merciful 
kinds  of  death;  and  how  far  this  may  also  fall  within  the 
king  s  power  of  granting  conditional  pardons  (viz.  by  remitting 
a  severer  kind  of  death,  on  condition  that  the  criminal  submits 
to  a  milder),  is  a  matter  that  may  bear  consideration.  4  Comm. 
404.  There  are  ancient  precedents  wherein  men  condemned 
to  be  hanged  for  felony  have  been  beheaded  by  force  of  a  spe- 
cial warrant  from  the  king.    Brad.  104:  Slaundf  13. 

Subsequent  justices  have  no  power  by  the  stat.  I  Ed.  6.  c.  7. 
to  award  execution  of  persons  condemned  bv  former  judges; 
but  if  judgment  has  not  been  passed  on  the  offenders,  the 
other  justices  may  give  judgment,  and  award  execution,  &c\ 
2  Hawk.  P.  C.  Execution  ought  to  be  in  the  same  county 
where  the  criminal  was  tried  and  convicted  ;  except  the  record 
of  the  attainder  be  removed  into  B.  11.,  which  mav  award 


the  man  was  bailable,  for  they  did  not  presume  that  in  such 
eases  the  king's  writ  would  be  disobeyed.    2  New  Abr.  3i)H. 

The  original  of  commitment  for  contempts  seems  to  be  de- 
rived from  this  statute  ;  for  since  the  sheriff  was  to  commit 
those  who  resisted  the  process,  the  judges  who  awarded  such 
process  must  have  the  same  authority  to  vindicate  it ;  hence, 
if  any  one  offers  any  contempt  to  his  process,  either  by  word 
or  deed,  he  is  subject  to  imprisonment  during  pleasure,  viz. 
from  whence  they  shall  not  be  delivered  without  the  kings  special 
commandment.    2  New  Abr.  36*8.    See  tits.  Debt,  Error. 

See  further,  as  to  Executions  in  civil  cases,  Com.  Din.  •* 
Bac.  Ah.  by  Gwillim  and  Dodd,  that  title,  &c. 

Execution  op  Criminals,  must  in  all  cases,  as  well  capi- 
tal as  otherwise,  be  performed  by  the  sheriff  or  his  deputy  ; 
whose  warrant  for  so  doing  was  anciently  by  precept  under 
the  hand  and  seal  of  the  judge,  as  is  still  practised  in  the 
court  of  the  lord  high  steward  upon  the  execution  of  a  peer. 
2  Hale,  409:  Co.  P.  c.  31.  Though  in  the  court  of  the  peers  in 
parliament  it  is  done  by  writ  from  the  king  ;  afterwards  it  was 
established,  that  in  case  of  life,  before  justices  of  gaol  delivery 
or  commissioners  of  oyer  and  terminer,  the  judges  may  com- 
mand execution  to  be  done  without  any  writ.  Finch,  47s. 
And  now  the  usage  is  for  the  judge  to  sign  the  calendar,  a  list 
of  all  the  prisoners'  names,  with  the  separate  judgments  in  the 
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county  where  it  sits.    3  Inst.  31.  211.  217  * 
a  Hawk.  P.  C.  c.  51.  §  2. 

If,  upon  a  record  removed,  an  outlawed  person  confess  him- 
self to  be  the  same  person,  execution  shall  be  had  ;  but  if  he 
deny  it,  and  the  king's  attorney  confesses  he  is  not,  he  shall 
be  discharged;  though  if  the  attornev-general  take  issue  upon 
it,  the  same  shall  be  tried.  2  Hale's  Hist.  P.  C.  402.  463, 
If  a  person,  when  attainted,  stands  mute  to  a  demand  why 
execution  shall  not  go  against  him,  the  ordinary  execution 
sha  1  be  awarded.  2  Hawk.  P.  C\  In  case  a  man  condemned 
to  die,  come  to  life  after  he  is  hanged,  as  the  judgment  is  not 
executed  till  lie  is  dead,  he  must  be  hung  again.  Finch  380- 
2  Hal.  P.  C.  415:  2  Hawk.  P.  C  :  4  Comm.  406.  And  so 
was  the  law  of  old ;  for  if  a  criminal  thus  escaped  and  fled  to  a 
sanctuary,  he  was  not  permitted  to  abjure  the  realm.  Fitz.  Ab. 
tit.  Coroner,  335. 

It  was  determined  by  the  twelve  judges,  Mick.  JO  G.  3. 
that,  except  in  the  case  of  murder,  the  time  and  place  of  execu- 
tion are  by  law  a  part  of  the  judgment.  4  Bl.  Com.  404.  And 
see  now  as  to  murder,  9  G.  4.  c.  31.  and  2  and  3  W.  4.  post. 

The  body  of  a  traitor  or  felon  is  forfeited  to  the  king  by  the 
execution  ;  and  he  may  dispose  of  it  as  he  pleases.  The  exe- 
cution of  persons  under  the  age  of  discretion  is  usually  respited, 
in  order  to  obtain  a  pardon.    I  Hawk.  P.  C.  c.  1.  §  H. 

By  9  G.  4.  c.  31.  §  34.  persons  convicted  of  murder  shall  be 
executed  the  day  next  but  one  after  that  on  which  sentence 
3  R 
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is  passed,  unless  that  happen  to  be  Sunday,  and  in  that  case 
on  the  Monday  following,  and  the  body  be  dissected  or  hung 
in  chains  and  sentence  shall  be  pronounced  immediately  after 
conviction,  unless  the  court  see  reasonable  cause  for  postponing 
it  and  such  sentence  shall  express  not  only  the  usual  judg- 
ment of  death,  but  also  the  time  appointed  for  the  execution 
thereof  and  that  the  body  shall  be  dissected  or  hung  in  chains, 
but  the  court  or  judge  after  sentence  may  stay  the  execution. 

Bv  §  %  offences,  which  before  the  act  would  have  amounted 
to  petit  treason,  ehall  be  deemed  murder  only,  and  be  dealt 
With,  indicted,  tried,  and  punished,  as  cases  of  murder,  fcee 
further,  this  Diet.  tit.  Felony,  Homicide,  Treason 

By  the  Anatomy  Act,  2  and  3  W.  4.  c.  75.  §  16.  so  much  of 
the  above  statute  as  orders  the  bodies  of  persons  convicted  ot 
murder  to  be  dissected,  is  repealed,  and  it  is  enacted  that  in 
every  case  of  conviction  for  murder  the  court  shall  direct  the 
prisoner  either  to  be  hung  in  chains,  or  to  be  buried  within  the 
prison  where  he  is  confined  ;  and  that  the  sentence  pronounced 
shall  express  whichever  of  the  two  the  court  shall  order. 

Since  the  passing  of  the  latter  act  the  bodies  of  several  cul- 
prits convicted  of  atrocious  murders  have  been  hung  in  chains ; 
but  the  exhibition  has  become  so  repugnant  to  the  feelings  of 
the  people,  that  it  is  not  probable  it  will  be  repeated. 

To  enable  the  crown  to  extend  its  clemency  to  criminals 
in  Scotland,  it  is  provided  by  stat.  UG.l.c  g& .  §  10.  that 
where  the  punishment  is  either  capital  or  consists  m  dismem- 
bering it  shall  not  be  inflicted  in  places  south  of  the  Forth,  in 
less  than  30  days,  and  north  of  the  Forth,  in  less  than  40 
days,  after  judgment. 

Execution  may  be  avoided  by  a  reprieve  or  a  pardon,  whereof 
the  former  is  only  temporary,  the  latter  (as  to  which,  see  this 
Diet.  tit.  Pardon)  is  permanent. 

A  Ueprievk,  from  repreudrc  to  take  back,  or  more  imme- 
diately from  the  participle  repris,]  is  the  withdrawing  of  a 
sentence  for  an  interval  of  time,  whereby  the  execution  is 
suspended.  This  may  be  ex  arhitrio  judicis,  either  before  or 
after  judgment;  as  where  the  judge  is  not  satisfied  with  the 
verdict,  or  the  evidence  is  suspicious,  or  the  indictment  is  in- 
sufficient j  or  sometimes,  if  it  be  a  small  felony,  or  any  favourable 
circumstances  appear  in  the  criminal's  character,  in  order  to 
Lave  room  to  applv  to  the  crown  for  either  an  absolute  or  con- 
ditional pardon.  "  These  arbitrary  reprieves  may  be  granted 
or  taken  off  by  the  justices  of  gaol  delivery,  although  their 
session  be  finished,  and  their  commissions  expired ;  but  this 
rather  by  common  usage  than  of  strict  right.  2  HaL  P.  C.  412. 

Every  judge  who  has  power  to  order  execution  has  power 
to  grant  a  reprieve  ;  and  execution  is  often  stayed  on  condi- 
tion of  transportation.  See  stat.  S  G.  3.  c.  15.  for  a  power 
"iven  to  judges  of  assise  to  reprieve  for  the  purpose  of  obtain- 
ing a  conditional  pardon.  And,  as  already  stated,  by  the 
9  G.  4.  c.  31.  §  31%  the  court  or  judge  after  sentence  may 
stay  "the  execution.  See  also  this  Diet.  tits.  Transportation, 
FeUmy>  Clergy*  %  Hawk.  P.  G\  c.  51.  But  no  prisoner  con- 
victed of  a  capital  felony  at  the  sessions  at  the  Old  Bailey  for 
London  and  Middlesex/ &c,  ought  to  be  reprieved  but  in  open 
sessions;  and  reprieves  are  not  be  granted  otherwise  but  by 
the  king's  express  warrant.    Kel.  4. 

Reprieves  may  also  be  ex  necessitate  legis. 
If  a  woman  quick  with  child  be  condemned  either  for  trea- 
son or  felony,  she  may  allege  her  being  with  child  in  order  to 
get  the  execution  respited ;  and  thereupon  the  sheriff  or  mar- 
shal shall  be  commanded  to  take  her  into  a  private  room,  and 
to  impanel  a  jury  of  matrons  to  try  and  examine  whether  she 
be  quick  with  child  or  not ;  and  if  they  find  her  quick  with 
child,  the  execution  shall  be  respited  till  her  delivery*  But  it 
is  agreed,  that  a  woman  cannot  demand  such  respite  of  execu- 
tion by  reason  of  her  being  quick  with  child  more  than  once  ; 
and  that  she  can  neither  save  herself  by  this  means  from  plead- 
ing upon  her  arraignment,  nor  from  having  judgment  pro- 
nounced against  her  upon  her  conviction.  Also  it  is  said,  both 
by  Staundford  and  Cuke,  that  a  woman  can  have  no  advantage 


from  being  found  wTith  child,  unless  she  be  also  found  quick 
with  child.    2  Hawk.  P.  C.  c.  51,  %  f),  10. 


Another  cause  of  regular  reprieve  is  if  the  offender  become 
non  compos  between  the  judgment  and  the  award  of  execution. 
1  HaL  P.  C.  370.  For  regularly,  though  a  man  be  compos 
when  he  commits  a  capital  crime,  yet  if  he  becomes  non  compos 
after,  he  shall  not  be  indicted  ;  if  after  indictment,  he  shall 
not  he  convicted;  if  after  conviction,  he  shall  not  receive 
judgment ;  if  after  judgment,  he  shall  not  be  ordered  for  exe- 
cution: for  the  law  knows  not  but  he  might  have  offered 
some  reason,  if  in  his  senses,  to  have  stayed  these  respective 
proceedings.  It  is,  therefore,  an  invariable  rule,  when  any 
time  intervenes  between  the  attainder  and  the  award  of  exe- 
cution, to  demand  of  the  prisoner  what  he  hath  to  allege  why 
execution  should  not  be  awarded  against  him  ,  and  if  he  appears 
to  be  insane,  the  judge,  in  his  discretion,  may  and  ought  to 
reprieve  him. 

By  39  and  40  G.  3.  c.  94.  in  all  cases  where  it  shall  be  given 
in  evidence  on  the  trial  of  any  person  tried  for  treason,  mur- 
der, or  felony,  that  such  person  was  ins&ne  at  the  time  of  com- 
mitting the'  offence,  if  the  jury  find  that  such  person  MB 
insane^at  the  time  of  committing  the  offence,  the  court  shall 
order  such  person  into  strict  custody  till  his  majesty's  pleasure 
shall  be  known.  [ 

The  party  may  also  plead  in  bar  of  execution  ;  which  plea 
mav  be  either  pregnancy  (of  which  above),  the  king's  pardon, 
an  'act  of  grace  (see  tit.  Pardon) ;  or,  lastly,  diversity  of  per- 
son, x iz.  that  he  is  not  the  same  that  was  attainted,  and  the 
like'  In  this  last  case  a  jury  shall  be  impannelled  to  try  this 
collateral  issue,  namely/ the  identity  of  his  person,  and  not 
whether  guilty  or  innocent,  for  that  has  been  decided  before ; 
and  in  these  collateral  issues  the  trial  shall  be  instantur,  and  no 
time  allowed  the  prisoner  to  make  his  defence,  or  produce  Ins 
witnesses,  unless  he  will  make  oath  that  he  is  not  the  person 
attainted.  1  Sid.  72 :  Fast.  42.  Neither  shall  any  peremp- 
tory challenges  of  the  jury  be  allowed  the  prisoner;  though 
formerly  such  challenges  were  held  to  be  allowable  whenever 
a  mail's  life  was  in  question.  1  Lev.  hi  :  Fost.  42.  4=b: 
Staundf.  P.  a  163  :  Co.  LiL  157  !  Hal  Sum.  Sty* 

Executions  facienda,  is  a  writ  commanding  execution  ot 
a  judgment,  and  diversely  used.    Peg.  Orig. 

Executions  facienda  in  Withebnamium.  i>ee  tit. 
Replevin.  .  ,  . 

Executione  JcJDicu,  is  a  writ  directed  to  the  judge  ot  an 
inferior  court  to  do  execution  upon  a  judgment  therein,  or  to 
return  some  reasonable  cause  wherefore  he  delays  tbe«W* 
tion.  F.  N.  B.  20.  If  execution  be  not  done  on  the  first 
writ,  an  alia*  shall  issue,  and  a  pluries  with  this  clause,  id 
causam  nobis  significes,  quare,  &c.  And  if  upon  tins  wni  exe- 
cution is  not  done,  or  some  reasonable  cause  returned  \\hjv. 
is  delayed,  the  party  shall  have  an  attachment  against  him  who 
ouffht  to  have  done  the  execution,  returnable  in  B.  K.  or  u  * 
New  Nat.  Br.  43.  If  the  judgment  be  in  a  court  of  wentd, 
this  writ  shall  be  directed  to  the  justices  of  the  court  wacre  we 
judgment  was  riven,  and  not  unto  the  officer  of  the  court;  wr 
if  the  officer  will  not  execute  the  writs  directed  unto  nun,  nor 
return  them  as  he  ouffht,  the  judges  of  the  court  may  amerce 
him*  New  Nat.  B.  R.  43.  See  Execution,  111.  3.  ana 
slat.  19  G.  3.  c.  70.  there  mentioned. 

One  mav  have  a  writ  de  executione  judicn  out  of  wetnw 
eery  to  execute  a  judgment  in  an  inferior  court,  ^  W 
writ  of  error  be  brought  to  remove  the  record,  and  re 
judgment ;  if  he  that  brings  the  writ  of  error  do  not  take  re* 
to  have  the  record  transcribed,  and  the  writ  of  error  returnee 
up  in  due  time.    1  LiL  Abr.  5(52, 

EXECUTIVE  POWER.  The  supreme  ezecumejjw 
of  these  kingdoms  is  vested,  by  our  laws,  ma  single :  j*  > 
the  king  or  queen,  for  the  time  being.    1  Cam*  *90'  ^ 

See  tit.  King.  .     ,  _   „.. 

EXECUTOR,  Lai.]    One  appointed  by  a  man  s  UK 
and  testament  to  perform  or  execute  the  contents  tnenw 


the  testator's  decease ;  and  to  have  the  disposing  of  all  the 
testator's  substance,  according  to  the  tenor  of  the  will :  he 
answers  to  the  h&res  designatus,  or  tcstamentarius  in  the 
err  it  law,  as  to  debts,  goods,  and  chattels  of  his  testator. 
7'erms  de  Ley* 

The  rights,  powers,  and  duties  of  EXECUTORS  and 
ADMINISTRATORS,  being  in  many  respects  similar,  and 
the  several  determinations  in  the  books  being  generally  appli- 
cable to  both,  it  seems  most  methodical  and  useful  to  consider 
them  together  ;  for  which  purpose  reference  is  made  from  tit. 
•  Administrator  to  this  place.  The  present  summary  is  founded 
on  the  Commentaries,  having  various  points  and  heads  from 
other  sources  interwoven  with  that  excellent  ground- work. 
See  2  Comm.  c.  32. 

1 .  1 .  Of  the  Appointment  of  Administrators  in  Cases  of 
Intestacy.  2.  How  Administrations  may  he  revoked. 
II.  Of  the Appointment  of  Executors,  and  particular  Ad- 
ministrators; and  see  IF* 

III.  Of  Administrations  to  next  of  Kin,  or  on  Failure  of 

them  ;  and  see  V.  8. 

IV,  Of  the  Distinction  in  Interest  between  Executors  and 

Administrators. 
Vm  Of  the  Rights,  Power,  and  Duty,  of  Executors  and  Ad- 
ministrators*   1.  Of  Executor  de  son  tort.    2.  Of 
burying  the  Deceased.     3.   Proving    the  Will. 
4.   Making  Inventory*     5*  Collecting  the  Goods, 

6.  Paying  the    Debts  in  due  Order  of  Priority. 

7.  Paying  Legacies  ;  and  see  title  Legacy.  8,  Dis- 
tribution of  the  Residue,  to  the  Executor  himself 
or  next  of  Kin  ;  and  herein,  Q*  Of  the  Customs 
of  London  and  York,  as  to  Intestates. 

VX  L  Of  Actions  and  Suits  by  and  against  Executors  and 
Administrators,  and  herein   of  devastavit* 

2.  Of  costs. 

I.  1-  Of  the  Appointment  of  Administrators  in  Cases  of  Zff- 
testacy* — In  case  a  person  makes  no  disposition  of  his  effects  by 
will,  he  is  said  to  die  intestate;  and  in  such  cases  it  is  said, 
that  by  the  old  law  the  king  was  entitled  to  seize  upon  his 
goods,  as  the  general  trustee  of  the  kingdom.  9  Rep*  38.  6. 
This  prerogative  the  king  continued  to  exercise  for  some  time, 
by  his  own  ministers  of  justice;  and  probably  in  the  county- 
court,  where  matters  of  all  kinds  were  determined  ;  and  it  was 
granted  as  a  franchise  to  many  lords  of  manors  and  others, 
who  have  to  this  day  a  prescriptive  right  to  grant  administra- 
tion to  their  intestate  tenants  and  suitors,  in  their  own  courts 
baron,  and  other  courts,  or  to  have  their  wills  there  proved,  in 
case  they  make  any.  9  Rep*  31*  Afterwards  the  crown,  in 
favour  of  the  church,  invested  the  prelates  with  this  branch  of 
the  prerogative ;  and  then  the  ordinary  might  seize  the  goods, 
and  keep  them  without  wasting ;  and  also  might  give,  alien, 
or  sell  them  at  his  will,  and  dispose  of  the  money  in  pios  usiis  j 
being  thus,  probably,  merely  the  king's  almoner  in  his  diocese. 
Finch  Law,  173,  17+:  Ptomd.  277* 

As  the  ordinary  had  thus  the  disposition  of  intestates'  effects, 
the  probate  of  wills,  of  course,  followed  ;  for  it  was  thought 
just  and  natural  that  the  will  of  the  deceased  should  be  proved 
to  the  satisfaction  of  the  prelate,  whose  right  of  distributing 
his  goods  was  superseded  thereby. 

By  degrees,  through  an  abuse  of  this  power  of  the  ordinary, 
often  complained  of  before  it  was  redressed,  the  Popish  clergy 
secured  the  intestate's  estate  to  themselves,  without  paying 
even  his  lawful  debts  ;  for  which  reason  it  was  enacted  by 
stat,  Westm*  2.  (13  Ed.  1.  A*  D.  1285)  c.  1<).  that  the  ordinary 
shall  be  bound  to  pay  the  debts  of  the  intestate,  so  far  as  his 
goods  will  extend,  in  the  same  manner  as  executors  were 
bound  in  case  of  a  wilL  But  still  the  residue  remained  in  the 
hands  of  the  ordinary  ;  and  the  continued  abuse  of  this  power 
at  length  produced'the  stat.  31  Ed.  3.  c.  11.  (A.  D.  1357), 
which  provides  that  in  case  of  intestacy,  the  ordinary  shall 


depute  the  nearest  and  most  lawful  friends  of  the  deceased  to 
administer  his  goods,  which  administrators  are  put  upon  the 
same  footing,  with  regard  to  suits,  and  to  accounting,  as  exe- 
cutors. The  next  and  most  lawful  friend  is  interpreted  to  be 
the  next  oj  blood,  who  is  under  no  legal  disabilities.  <)  Hep. 
3p,  The  stat.  21  H.  8.  c*  5*  enlarges  the  power  of  the  eccle- 
siastical judge  a  little  more  ;  permitting  him  to  grant  adminis- 
tration either  to  the  widow  or  the  next  of  kin,  or  to  both  of 
them,  at  his  discretion  ;  and  where  two  or  more  persons  are  in 
the  same  degree  of  kindred,  gives  the  ordinary  his  election  to 
accept  which  he  pleases.  1  Sid.  179:  Raym*  93:  l  Show* 
351:  1  Salt,  36. 

On  this  footing  now  stands  the  general  law  relative  to  the 
appointment  of  administrators.  Who  are  the  next  of  blood,  or, 
as  it  is  usually  called,  next  of  kin,  is  stated  post,  III.  and  V.  8. 

2.  How  Adm't7iistrations  may  be  revoked. — The  ordinary 
ought  not  to  repeal  letters  of  administration  which  lie  hath 
duly  granted ;  but  if  they  are  granted  to  such  persons  who 
ought  not  by  law  to  have  them,  he  may  revoke  them,  1  Lil* 
38*  For  just  cause  they  may  be  revoked, — as  where  a  person  is 
a  lunatic,  &c.  And  if  granted  where  not  gran  table,  they  may 
be  repealed  by  the  delegates.  1  Lev*  157.  186.  If  adminis- 
tration is  granted,  and  afterwards  a  will  is  produced  and  proved, 
the  administration  shall  be  revoked;  and  all  acts  done  by  I  he 
administrator  are  void.  2  Rol.  Ah*  907.  If  a  citation  is 
granted  against  a  stranger  administrator,  and  his  administra- 
tion is  revoked  by  sentence,  yet  all  acts  done  by  him  bona  fide 
as  administrator  are  good  till  the  revocation,  the  administra- 
tion being  only  voidable.  6*  Rep.  18;  8  Rep*  135,  But  if 
there  is  any  fraud,  a  creditor  may  have  relief  upon  the  stat. 
13  Eliz.  c*  5.  And  when  the  first  administration  is  merely  void, 
as  granted  by  a  wrong  person,  &c.  it  is  otherwise:  so  when 
there  is  an  appeal  from  the  grant  of  the  administration,  to  sus- 
pend the  former  decree.  5  Rep*  30.  Administration  was 
granted  to  J.  S,,  and  he  released  all  actions,  and  afterwards  the 
adjninislration  was  revoked,  and  declared  void :  this  release  was 
held  good.  1  Brotvnl.  51.  Qu,  If  it  had  been  without  consi- 
deration ?  If  an  administrator  gives  goods  away,  and  then 
administration  is  revoked  or  repealed,  'tis  said  the  gift  is  good ; 
except  by  covin,  when  it  shall  be  void  only  against  a  creditor 
by  statute :  and  where  the  administrator,  after  many  goods 
administered,  had  his  administration  revoked,  and  it  was  com- 
mitted to  B.,  who  sued  the  first  administrator  for  goods  unduly 
administered,  it  was  held  that  there  was  no  remedy  but  in 
Chancery-  6  Rep*  19  :  Clayt*  44  :  4  Skep.  Ab.  89.  See  Hob. 
266.  But  in  such  a  case  as  this  it  seems  that  the  second  ad- 
ministrator might  maintain  an  action  at  law  against  the  first, 
for  money  had  and  received,  &c,  or  trover  for  any  goods  re- 
maining in  his  possession,  or  by  him  converted,  and  not  duly 
administered. 

In  2  Leon*  155*  it  is  said,  where  the  first  administration  is 
void,  the  administrator  who,  under  that  administration,  takes 
the  goods,  is  a  trespasser.  Letters  of  administration  obtained 
by  fraud  are  void.    3  Rep*  78:  6  Rep.  18,  19 :  8  Ren*  143. 

See  the  several  cases  on  this  part  of  the  subject  collected  in 
1  Com*  Dig.  tit.  Administrator  (B*  S.) ;  the  result  of  which 
(as  given  in  4  Burn's  Ecclesiastical  Law,  236.)  is,  that  an 
administration  may  be  repealed,  although  not  arbitrarily,  yet 
where  there  shall  be  a  just  cause  for  so  doing;  of  which  the 
temporal  courts  are  to  judge. 

II.  Of  the  Appointment  of  Execviors,  and  particular  Admi- 
nistrators*— All  persons  are  capable  of  being  executors 
that  are  capable  of  making  wills,  and  many  others  besides ;  as 
femes  coverts  and  infants :  nay,  even  infants  unborn,  or  in 
ventre  ses  meres,  may  be  made  executors.  West.  Sumb.  p*  1 
§  635*  1 

A  mayor  and  commonalty  may  be  made  executors,    1  Rol. 
Ah.  915.     And  if  the  king  is  made  executor,  he  appoints 
others  to  take  the  execution  of  the  will  upon  them,  and  to  take 
account.    5  Rep*  29, 
3  R  2 
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It  seems  agreed,  that/ by  our  law,  an  alien,  or  one  born  out 
of  the  allegiance  of  our  king,  may  be  an  executor  or  adminis- 
trator ;  also  it  hath  been  adjudged,  that  such  a  one  shall  have 
administration  of  leases  as  well  as  personal  things,  because  he 
hath  them  in  aider  droit,  and  not  to  his  own  use.  Off.  of 
Ex.  17- 

Formerly  an  excommunicated  person  could  not  be  an  exe- 
cutor or  administrator  \  for  by  the  excommunication  he  was 
excluded  from  the  bodv  of  the  church,  and  was  incapable  to 


lav  out  the  goods  of  the  deceased  to  pious  uses.  Co.  lSjfJ 
Stvinb.  349:  Godotph.  85.  But  now  by  53  G.  3.  c.  127-  he  is 
relieved  from  all  civil  disabilities. 

By  9  and  10  W.  3.  32.  persons  denying  the  Trinity,  or 
asserting  there  are  more  Gods  than  one,  or  denying  the  Christ- 
ian religion  to  be  true  or  the  Holy  Scriptures,  shall  for  the 
second  offence  be  disabled  from  being  executors.  But  this 
statute  is  repealed  as  far  as  denying  the  Trinity  by  53  G.  3. 
c.  lfiO. 

Idiots  and  lunatics  arc  incapable  of  becoming  executors  or 
administrators,  Bac.  Ab.  Executors,  (A)  5,  Therefore  it  has 
been  agreed,  that  if  an  executor  become  nan  campus,  the  Spiri- 
tual Court  may  commit  administration  to  another-     J  Salk.  36, 

A  man  may  appoint  two  or  more  persons  to  he  joint  executors, 
and  they  are  accounted  in  law  but  as  one  person.  See  post, 
V.  3.  5. — Such  joint  executors  shall  not  he  charged  by  the 
acts  of  their  companions,  any  further  than  for  effects  actually 
come  to  their  hands.  Moor,  620:  Cro*  Eliz.  318:  2  Leon. 
209.  But  if  two  or  more  executors  join  in  a  receipt  (in 
writing),  and  one  of  them  only  actually  receives  the  money, 
each  is  liable  for  the  whole,  as  to  creditors  at  law,  but  not  as  to 
legatees,  or  next  of  kin.  1  Salk.  318.  If  joint  executors,  by 
agreement  among  themselves,  agree  that  each  shall  intermeddle 
with  a  certain  part  of  the  testator's  estate,  yet  each  shall  be 
chargeable  for  the  whole  (to  creditors)  by  agreeing  to  the 
other's  receipts.    Hard.  3 1 4-. 

The  appointment  of  an  executor  is  essential  to  the  making 
of  a  will  {Went.  c.  1  :  PlonuL  281.)  ■  and  it  may  be  performed 
either  by  express  words,  or  such  as  strongly  imply  the  same : 
but  if  the  testator  makes  an  incomplete  will,  without  naming 
any  executors  ;  or  if  he  names  incapable  persons ;  or  if  the 
executors  named  refuse  to  act  (see  9  R^p-  37:  Went.  Off 
Ex.  38.) ;  in  any  of  these  cases  administration  must  he  granted 
cum  iestamcnto  annexo  to  some  other  persons  (1  RoL  Ab. 
907  :  Comb.  20.)  J  and  then  the  duty  of  the  administrator, 
as  also  when  he  is  constituted  only  durante  minore  art  ate,  §c. 
is  very  little  different  from  that  of  an  executor.  See  GlanviU 
L  1.  c.  6\ 

An  infant  was  formerly  considered  capable  of  the  office  of 
executor  on  attaining  the  age  of  17  years;  till  which  time 
administration  was  granted  to  some  other  durante  minore 
(Etaie.    Went  Off.  of  Ex.  c.  J  8  :  6'  Rep.  67  :  4  Inst.  335. 

But  by  stat/  38  G.  3.  c.  87.  §  6,  7-  where  an  infant  is 
sole  executor,  administration  with  the  wills  annexed  shall  be 
granted  to  his  guardian,  or  to  such  other  person  as  the  Spiritual 
Court  shall  think  lit,  until  the  infant  shall  attain  21,  with  the 
same  powers  as  an  administrator  has  under  an  administration 
granted  to  him  durante  minore  aHatc  of  the  next  of  kin. 

Before  this  act  a  distinction  existed  between  administration 
granted  during  the  minority  of  an  infant  executor  and  an 
infant  next  of  kin ;  as  the  administration  in  the  latter  case 
always  continued  in  force  till  the  next  of  kin  attained  21. 

If  administration  be  granted  during  the  minority  of  several 
infants,  it  determines  when  any  one  of  them  conies  of  age. 
Touch.  490  :  Freem.  425 :  3  Keh.  G07.  And  where  there  are 
several  infant  executors,  he  who  first  attains  21  shall  prove 
and  execute  the  will.    4  Burn's  E.  I*.  284, 

But  if  one  of  the  executors  be  of  full  age,  no  administration 
ought  to  be  granted,  because  he  who  is  of  age  may  execute  the 
will.    BrownL  46*  :  1  Mod.  47- 

In  case  of  a  controversy  in  the  Spiritual  Court  concerning 
the  right  of  administration  to  an  intestate,  the  ordinary  may 


appoint  an  administrator  pendente  lite.  And  he  may  grant  this 
administration  as  well  touching  an  executorship  as  the  right  to 
administration,    2  P.  W.  58C):  2  Atk.  2Sl>. 

If  the  executor  named  in  a  will,  or  the  next  of  kin,  be  out 
of  the  kingdom,  the  ecclesiastical  courts  have,  and  always  had 
the  power,  before  probate  obtained  or  letters  of  administration 
issued,  of  granting  to  another  an  administration  durante  ab- 
sentia.   3  Bac.  Abr.  56.  Executors  (G.) 

But  when  probate  was  once  granted,  and  the  executor  kid 
gone  abroad,  they  did  not  feel  themselves  authorised  to  grant 
such  an  administration.  To  remedy  the  inconvenience  the 
38  G.  3.  c.  HJ.  was  passed,  which  enacts  that  if  at  the  expira- 
tion of  twelve  months  from  the  death  of  a  testator,  the  executor 
to  whom  probate  lias  been  granted  is  residing  out  of  the  juris- 
diction of  the  courts  of  law  and  equity,  the  ecclesiastical  ^otirt 
may,  on  the  application  of  any  creditor,  next  of  kin,  orlejuteej 
grant  such  special  administration  as  thereinafter  mentioned 

This  statute  extends  as  well  to  the  cases  of  executors  resident 
out  of  the  jurisdiction  of  the  courts,  as  out  of  the  realm:  a 
limited  administration  was  therefore  granted  to  the  nominee  of  • 
a  creditor,  where  the  executor  was  living  in  Scotland.    '2  Add. 
54.  .505. 

There  arc  several  other  instances  of  temporary  administra- 
tion, granted  as  well  cum  test  a  men  to  annexo,  as  in  cases  of  com* 
plete  intestacy. 

Where  a  man  is  appointed  executor  at  the  expiration  of  five 
years  from  the  testator's  death,  or  a  testator  names  the  executor 
of  A,  his  executor,  and  dies  before  D.T  in  these  cases  if  no  one 
is  appointed  to  act  before  the  ]>eriod  prescribed  for  the  com- 
mencement of  the  office,  the  ordinary  must  grant  an  admimV 
tration  cum  test  a  men  to  annexo  until  there  be  an  executor. 

It  often  happens  that  the  personal  administration  of  a  de- 
ceased party  is  broken,  and  its  revival  is  requisite  for  the  per- 
formauec  of  a  single  act,  as  to  make  an  assignment  of  a  term 
of  years.  In  this  ease  an  administration  de  bonis  ww,  limited 
to  such  term,  will  be  granted,  or  else  an  ad  minis  tration  de 
bonis  non  of  all  the  goods  of  the  deceased  which  are  left  unad* 
ministered. 

For  other  instances  of  temporary  and  limited  administrations 
see  Williams's  La  w  of  Executors,  321, 

III.  Of  Administrations  to  next  of  Kin,  or  on  Failure 
of  them.  —  If  the  deceased  died  wholly  intestate,  with- 
out making  either  will  or,  executors,  then  general  letters 
of  administration  must  be  granted  to  such  administrator 
as  the  stats.  31  Ed.  3.  c.  11.  and  29  II.  S.  c  4.  (see  ante*  I) 
direct ;  in  consequence  of  which  it  is  to  be  observed,  1st,  That 
the  ordinary  is  compellable  to  grant  administration  of  the  goods 
of  the  wife  to  the  husband,  or  his  representatives  {Cru  Car. 
106:  stat.  20  Car.  2.  c.  3:  1  P.  Ufa*.  381.);  and  of  the  hus- 
band's effects  to  the  widow,  or  next  of  kin.  Sulk.  36:  Stra. 
532.  2dly.  That  among  the  kindred,  those  are  to  be  pre- 
ferred that  are  the  nearest  in  degree  to  the  intestate.  3dly.  That 
this  nearness  of  degree  shall  be  reckoned  according  to  the  com- 
putation of  the  civilians  (Pre.  Ch.  593.);  and  not  of  the 
canonists,  which  the  law  of  England  adopts  in  the  descent  of 
real  estates  (see  tit.  Descent) ;  and  therefore,  in  the  first  place, 
the  children,  or,  on  failure  of  children,  the  parents,  of  the 
deceased  are  entitled  to  administration  ;  both  which  are  indeed 
in  the  first  degree,  but  the  children  are  allowed  the  preference. 
Godotph.  p.  2.  c.  34.  §1:2  Vern.  125.  Then  follow  brother^ 
grandfathers  {Pre.  Ch.  527  :  1  P.  W?"*-  41-)>'  u"cles}orne- 
phens  (Ath.  455.),  and  the  females  of  each  class  respectively; 
and,  lastly,  cousins.  4thly.  The  half  blood  is  admitted  to 
the  administration  as  well  as  the  whole ;  for  they  are  of  the 
kindred  of  the  intestate,  and  were  formerly  excluded  from 
inheritances  of  land,  upon  feudal  reasons.  Therefore  the 
brother  of  the  half  blood  shall  exclude  the  uncle  of  the  whole 
blood  (1  Vent.  425.)  ;  and  the  ordinary  may  grant  administra- 
tion to  the  sister  of  the  half,  or  the  brother  of  the  whole  blood, 
at  his  own  discretion.    Aleyn.  36;  Sty.  7^    See  post,  * .  8. 


EXECUTOH,  HI-  IV.  V,  L 


5thly.  If  none  of  the  kindred  will  take  out  administration,  a 
creditor  may,  by  custom,  do  it.  Sulk.  58.  tfthly.  If  the 
executor  refuses,  or  dies  intestate,  the  administration  may  be 
granted  to  the  residuary  legatee,  in  exclusion  of  the  next  of 
km.  1  Sid.  281  :  1  Venl.2l$.  And,  lastly,  the  ordinary  may, 
in  defect  of  all  these,  commit  administration  (as  he  might  have 
done  before  the  stat.  31  Ed,  3.  c  II:  Plowd.  278.)  'to  such 
discreet  person  as  he  approves  of :  or  (in  these  cases,  as  well  as 
in  that  of  an  executor's  refusal,  Cro.  Eliz.  92.)  may  grant  him 
letters  ad  colligendum  bona  defunct i3  which  neither  make  hi  in 
executor  nor  administrator ;  his  only  business  being  to  keep 
the  goods  in  his  safe  custody  (  Went.  Ch,  1 4.) ;  and  to  do  other 
acts  for  the  benefit  of  such  as  arc  entitled  to  the  property  of 
the  deceased,  2  Inst.  3y3.  If  a  bastard  who  has  no  kindred, 
being  null  ins  films,  or  any  one  else  that  has  no  kindred,  dies 
intestate,  and  without  wife  or  child,  it  hath  formerly  been 
held  (Salic.  37.),  that  the  ordinary  might  seize  his  goods,  and 
dispose  of  them  in  pios  usus.  But  the  usual  course  now  is, 
for  some  one  to  procure  letters  patent,  or  other  authority  from 
the  king ;  and  then  the  ordinary,  of  course,  grants  administra- 
tion to  such  appointee  of  the  crown.    3  P.  Wins,  33. 

In  what  cases  and  under  what  circumstances  administration 
may  be  granted,  upon  security  given,  to  persons  not  strictly 
entitled  to  claim  administration,  sec  1  Hag.  Ecc.  Rep.  381. 
473.  4SO.  487. 

IV,  Of  the  Distinction  in  Interest  between  Executors  and 
Administrators. — The  interest  vested  in  the  executor  by  the 
will  of  the  deceased  may  be  continued  and  kept  alive  by  the 
will  of  the  same  executor;  so  that  the  executor  of  A.'s 
executor  is  to  all  intents  and  purposes  the  executor  and  repre- 
sentative of  A.  himself  (see  Ed,  3.  si.  5.  c.  5  :  1  Leon.  275.)  ; 
but  the  executor  of  A.'s  administrator,  or  the  administrator  of 
A/s  executor,  is  not  the  representative  of  A.  Bro.  Abr.  tit. 
Administrator,  7*  For  the  power  of  an  executor  is  founded 
upon  the  special  confidence  and  actual  appointment  of  the 
deceased  ;  and  such  executor  is  therefore  allowed  to  transmit 
that  power  to  another,  in  whom  he  hath  equal  confidence : 
but  the  administrator  of  A.  is  merely  the  officer  of  the  ordi- 
nary, prescribed  to  him  by  act  of  parliament,  in  whom  the 
deceased  has  reposed  no  trust  at  all  ;  and  therefore,  on  the 
deatb  of  that  officer,  it  results  hack  to  the  ordinary  to 
appoint  another-  And,  with  regard  to  the  administrator  of  A/s 
executor,  he  has  clearly  no  privity  or  relation  to  A.,  being 
only  commissioned  to  administer  the  effects  of  the  intestate 
executor,  and  not  of  the  original  testator.  Wherefore,  in  both 
these  cases,  and  whenever  the  course  of  representation  from 
executor  to  executor  is  interrupted  by  any  one  administration, 
it  is  necessary  for  the  ordinary  to  commit  administration 
afresh  of  the  goods  of  the  deceased  not  administered  by  the 
former  executor  or  administrator.  And  this  administrator 
de  bonis  mm  is  the  only  legal  representative  of  the  deceased 
in  matters  .  r  ;  r  mal  property.  Sty,  225.  But  he  may,  as 
well  as  an  original  administrator,  have  only  a  limited  or  special 
administration  committed  to  his  care,  viz.  of  certain  specific 
effects,  such  as  a  terra  of  years  and  the  like  ;  the  rest  being 
committed  to  others.  I  Rot.  Ah.  908  :  Godot  ph.  p.  2.  c.  30: 
Saik.  36 :  I  Xcw  Abr.  385.  See  also  the  stats.  43  Eliz,  c.  8  : 
30  Car.  2.  c.  7- 

If  an  executor  dies  before  protmte,  such  an  executor's  exe- 
cutor cannot  prove  the  will,  because  he  is  not  named  therein, 
and  no  one  can  prove  a  will  but  he  who  is  named  executor 
in  it ;  but  if  the  first  executor  had  proved  the  will,  then  his 
executor  might  have  been  executor  to  the  first  testator,  there 
requiring  no  new  probate.    I  Salic.  2Q<). 

Though  an  executor  of  an  executor  may  thus  be  executor  to 
the  first  testator,  yet  he  may  take  upon  him  the  executorship 
of  his  own  testator,  and  refuse  to  intermeddle  with  the  estate 
of  the  other:  and  if  the  first  executor  refuses  (as  if  he  dies 
before  probate),  his  executor  shall  not  administer  to  the  first 
testator.    Dyer,  372. 


V.  Of  the  Rights,  Power,  and  Duty,  of  Executors  and  Ad- 
ministrators. — The  rights,  power,  duty,  and  office,  of  executors 
and  administrators  in  general  are  very  much  the  same;  ex- 
cepting, first,  that  the  executor  is  bound  to  perform  a  will, 
which  an  administrator  is  not,  unless  where  a  testament  is 
annexed  to  his  administration;  and  then  he  differs  still  less 
from  an  executor:  and,  secondly,  that  an  executor  may  do 
many  acts  before  he  proves  the  will  (IVentw.  c.  3.):' but 
an  administrator  may  do  nothing  till  letters  of  administration 
are  issued ;  for  the  former  derives  his  power  from  the  will, 
and  not  from  the  probate;  the  latter  owes  his  entirely  to  the 
appointment  of  the  ordinary.    Com.  51. 

The  property  of  a  deceased  person  vests  in  his  executor  from 
the  time  of  his  death  ;  in  an  administrator  from  the  time  of  the 
grant  of  the  letters  of  administration.  5  B.  &  A,  714*  But 
with  respect  to  any  interest  arising  out  of  land,  the  law  is 
altered  by  the  recent  statute  of  limitation  (3  and  4  IV.  4. 
c.  27.)i  which  by  §  6\  enacts,  ff  that  for  the  purposes  of  that 
act,  an  administrator  claiming  the  estate  or  interest  of  the 
deceased  person  of  whose  chattels  he  shall  be  appointed  admi- 
nistrator, shall  be  deemed  to  claim  as  if  there  had  been  no 
interval  of  time  between  the  death  of  such  deceased  person  and 
the  grant  of  the  letters  of  administration." 

1.  Of  Executor  de  son  tort. — If  a  stranger  takes  upon  him  to 
act  as  executor,  without  any  just  authority  (as  by  intermeddling 
with  the  goods  of  the  deceased,  5  Rep.  33,  31.  and  many  other 
transactions,  Wentw.  c.  14:  st.  43  Eliz.  c.  8.);  he  is  called  in 
law  an  executor  of  his  own  wrong  (de  son  tort),  and  is  liable  to  all 
the  trouble  of  an  executorship,  without  any  of  the  profits  or  ad- 
vantages: but  merely  doing  acts  of  necessity  or  humanity,  as 
locking  up  the  goods,  or  burying  the  corpse  of  the  deceased,  will 
not  amount  to  such  an  intermeddling  as  will  charge  a  man  as  ex- 
ecutor of  his  own  wrong.  Dyer,  1  61),  Such  a  one  cannot  brim* 
any  aciiim  himself  in  right  of  the  deceased  (Bro.  Abr.  tit.  Admi- 
nistrator, 13.),  but  actions  may  be  brought  against  him.  And  in 
all  actions  by  creditors  against  such  an  officious  intruder,  he 
shall  be  named  an  executor  generally  (5  Rep.  31.);  for  the 
most  obvious  conclusion  which  strangers  can  form  from  his 
conduct  is,  that  he  hath  a  will  of  the  deceased,  wherein  he  is 
named  executor,  but  hath  not  yet  taken  probate  thereof. 
12  Mud.  471-  He  is  eh arguable  with  the  debts  of  the  deceased, 
so  far  as  assets  come  into  his  hands.  Dyer,  ififi.  And  as 
against  creditors  in  general,  shall  be  allowed  all  payments 
made  to  any  other  creditor  in  the  same  or  superior  degree 
(1  Chan.  Cas.  33.),  himself  only  excepted;  in  which  he  differs 
from  a  rightful  executor.  5  Rep.  30:  Moor,  527.  And 
though,  as  against  the  rightful  executor  or  administrator,  he 
cannot  plead  such  payment,  yet  it  shall  he  allowed  him  in 
mitigation  of  damages  (12  Mod.  441.  471  -)  ;  unless,  perhaps, 
upon  a  deficiency  of  assets,  whereby  the  rightful  executor  may 
be  prevented  from  satisfying  his  own  debt.     IVentw.  c.  14. 

When  there  is  a  rightful  executor,  and  a  stranger  possesses 
himself  of  the  testator's  goods,  without  doing  any  further  act 
as  executor,  he  is  not  an  executor  de  sou  tort,  hut  a  trespasser. 
Dyer,  105:  Roi  Ab.  918.  See  5  Rep.  82.  An  executor  of 
his  own  wrong  may  be  sued  as  executor ;  and  he  shall  be  sued 
for  legacies  as  well  as  a  rightful  executor.  Xoy,  \3.  Though 
I  an  executor  de  son  tort  cannot  maintain  any  suit  or  actum, 
because  he  cannot  produce  any  will  to  justify  it,  yet  he  will  be 
severely  punished  for  a  false  plea ;  for  in  such  case  the  execu- 
tion shall  be  awarded  for  the  whole  debt,  though  he  meddled 
with  a  thing  of  very  small  value.    Noy,  6$, 

What  acts  make  a  person  liable  as  executor  de  son  tort  is  a 
uuestion  of  law;  the  jury  arc  to  say  whether  the  acts  be 
sufficiently  proved.  The  slightest  circumstance  of  intermed- 
dling with  the  testators  goods  will  constitute  a  person  an 
executor  de  son  tort.    2  Term  Rep.  K.  B.  97.  597. 

Debt  was  brought  against  an  executor  of  his  own  wrong, 
who  pleaded  that  he  never  was  executor,  nor  administered  as 
such;  it  was  held,  not  to  be  material  whether  he  had  assets 
or  no,  but  to  prove  that  he  had  administered  any  thing  wa* 
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enough;  for  this  would  make  him  chargeable  with  the  debt: 
hut  if  he  had  not  pleaded  falsely,  he  would  have  been  liable 
for  no  more  than  the  value  of  the  goods  of  the  deceased. 
Style,  120. 

If  an  executor  of  his  own  wrong  possesses  himself  of  goods, 
and  afterwards  administration  is  granted  him,  he  may,  by 
virtue  thereof,  retain  goods  for  his  own  debt.  5  Rep*  30. 
And  where  a  man  took  possession  of  an  intestates  goods 
wrongfully,  and  sold  them  to  another,  and  then  took  out  admi- 
nistration, it  was  adjudged  that  the  sale  was  good  by  relation. 
Moor,  126'.  An  executor  de  son  tori  shall  he  allowed  in  equity 
all  such  payments  which  a  rightful  executor  ought  to  have 
paid.  2  Chanc  Rep.  33.  See'  further,  post,  VI.  2.  and  this 
Diet,  tit-  Devastavit, 

Where  an  executor  obtained  a  probate  of  a  will,  with  notice 
that  the  testator  had  made  a  subsequent  will,  appointing 
another  executor,  and  he  acted  by  taking  possession  of  the 
testator's  effects,  the  executor  under  the  second  will  who  had 
obtained  probate  may  maintain  trover  for  the  effects  so  taken 
possession  of.    1  D.  #  R.  40f) :  S.  C  5  B.  $  A.  744-. 

A  creditor  of  an  intestate,  who  received  goods  of  the  intes- 
tate after  his  death  from  his  widow,  in  payment  of  the  debt, 
cannot  protect  his  possession  against  an  action  of  trover  by  the 
lawful  administrator,  upon  the  ground  of  such  delivery  having 
been  made  by  one  who  had,  by  such  intermeddling,  made 
herself  executrix  de  son  tort;  no  fact  appearing  to  give  colour 
to  having  acted  in  the  character  of  executrix,  except  the  single 
act  of  wrong  complained  of,  in  which  the  defendant  partici- 
pated. Qu.  How  far  any  payment  by  an  executor  de  son  tort 
to  a  creditor  can  be  set  up  as  a  bar  to  an  action  of  trover  by 
lawful  executor,  &c. ;  though  if  it  be  such  as  the  latter  would 
have  been  bound  to  make,  it  shall  be  recouped  in  damages. 
Mount  ford  v.  Gibson,  4  East,  441 . 

An  executor  de  son  tort  cannot  discharge  himself  from  an 
action  brought  by  a  creditor,  by  delivering  over  the  effects  to 
the  rightful  executor  after  the  action  is  brought.  3  Term  Rep. 
K.  B.  587 :  2  II.  Blackst.  18. 

Nor  can  he  retain  for  his  own  debt,  of  a  higher  nature,  by 
consent  of  the  rightful  executor,  given  after  the  bringing  of  the 
action  by  the  creditor.    3  Term  Rep.  587* 

Although  a  person  cannot  be  charged  as  an  executor  de 
son  tort  while  he  acts  under  a  power  of  attorney  made  to 
him  by  one  of  several  executors  who  have  proved  the  Will, 
yet  if  he  continue  to  act  after  the  death  of  such  executor,  he 
may  be  charged  as  executor  de  soti  tort,  though  he  act  under 
the  advice  of  another  of  the  executors  who  has  not  proved. 
Cottle  v.  Aldrich,  Term  Rep.  K.  B.  Tr*  55  G.  3.  175. 

2.  Of  bury  ing  the  Deceased. — The  executor  or  administrator 
must  bury  the  deceased  in  a  manner  suitable  to  the  estates 
which  he  leaves  behind  him.  Necessary  funeral  expences  are 
allowed,  previous  to  all  other  debts  and  charges ;  but  if  the 
executor  or  administrator  be  extravagant,  it  is  a  species  of 
devastation  or  waste  of  the  substance  of  the  deceased  ;  and 
shall  only  be  prejudicial  to  himself,  and  not  to  the  creditors 
or  legatees  of  the  deceased,  Salk*  196:  Godolph.  p.  2. 
c.  26.  §  2.  See  post,  VI.  2.  and  this  Diet.  tit.  Devastavit, 
Funeral. 

If  they  neglect  to  give  orders  for  the  funeral,  and  have 
sufficient  assets  for  that  purpose,  they  are  liable  upon  an 
implied  promise  to  the  person  who  furnishes  the  funeral  in  a 
manner  suitable  to  the  testator's  degree  and  circumstances. 
:i  Campb.  298. 

3.  Proving  the  Will. — The  executor  or  administrator  durante 
minor  e  wtate,  or  durante  absentia,  or  cum  test  amen  to  annexo, 
must  prove  the  will  of  the  deceased ;  which  is  done  cither  in 
common  form,  which  is  only  upon  his  own  oath  before  the 
ordinary,  or  his  surrogate ;  or  per  testes,  in  more  solemn  form 
of  law,  in  case  the  validity  of  the  will  be  disputed.  Godolph. 
p.  L  c.  20.  §  4.  When  the  will  is  so  proved,  the  original  must 
be  deposited  in  the  registry  of  the  ordinary ;  and  a  copy  thereof, 
in  parchment,  is  made  out  under  the  seal  of  the  ordinary,  and 


delivered  to  the  executor  or  administrator,  together  with  a  cer- 
tificate of  its  having  been  proved  before  him;  all  which 
together  is  usually  styled  the  probate.  By  stat,  37  G.  3.  c.90 
the  executor  must  take  probate  within  six  months  on  pemdtv 
of  50/.    See  tit.  Probate* 

If  there  are  many  executors  of  a  will,  and  one  of  them  onl? 
proves  the  will,  and  takes  upon  him  the  executorship,  it  a 
sufficient  for  all  of  them ;  but  the  rest  after  may  join  with 
him,  and  intermeddle  with  the  testators  estate;  but  if  they 
all  of  them  refuse  the  executorship,  none  of  them  will  ever 
afterwards  be  admitted  to  prove  the  will ;  the  ordinary,  in 
this  case,  grants  administration  with  the  will  annexed.  $  Ren, 
37  :  1  Rep.  113:  Perk.  485. 

An  executor  may  refuse  an  executorship;  but  the  refusal 
ought  to  be  before  the  ordinary :  if  an  executor  be  summoned 
to  accept  or  refuse  the  executorship,  and  he  doth  not  appear 
on  the  summons,  and  prove  the  will,  the  court  may  grant 
administration,  &c.  which  shall  he  good  in  law  till  such 
executor  hath  proved  the  will ;  but  no  man  can  be  compelled 
to  take  on  him  the  executorship,  unless  he  hath  intermeddled 
with  the  estate.  1  Leon.  154:  Cm  Eliz.  858.  Where  there 
are  several  executors,  and  they  all  refuse,  none  of  them  shall 
administer  afterwards ;  but  if  there  is  a  refusal  by  one,  and 
the  other  proves  the  will,  the  refusing  executor  may  administer 
when  he  will  during  the  life  of  his  co-executor.  1  Rep.  28. 
If  there  is  but  one  executor,  and  he  administer,  he  cannot 
refuse  afterwards  ;  and  if  once  he  refuse  he  cannot  administer 
afterwards.  Thus,  where  a  testator  being  possessed  of  lands, 
&c.  for  a  term  of  years,  devised  the  same  to  the  Chief  Justice 
Catline,  and  made  him  executor,  and  died;  afterwards  the 
executor  wrote  a  letter  to  the  judge  of  the  Prerogative  Court, 
intimating  that  he  could  not  attend  the  executorship,  and 
desiring  him  to  grant  administration  to  the  next  of  kin  to  the 
deceased,  which  was  done  accordingly;  and  after  this  the 
executor  entered  on  the  lands,  and  granted  the  term  to 
another ;  it  was  adjudged  void,  because  the  letter  which  he 
wrote  was  a  sufficient  refusal ;  and  he  may  not  after  refusal 
take  upon  him  the  executorship.    Moor,  272. 

An  executor,  after  a  caveat  entered  against  the  will,  took 
the  usual  oath  of  an  executor,  and  afterwards  refused  to  prove 
the  will ;  and  it  was  held,  that  having  taken  the  oath  of 
executor,  the  court  could  not  admit  hitn  to  refuse  afterwards, 
but  ought  to  grant  probate  tohiin,  notwithstanding  the  caveat, 
on  another's  contesting  for  the  administration,  &c.  1  Vent. 
335. 

As  the  testator  has  thought  the  executor  appointed  a  proper 
person  to  be  intrusted  with  his  affairs,  the  ordinary  cannot 
adjudge  him  disabled  or  incapax;  but  a  mandamus  shall  iasM 
from  B.  R.  for  the  ordinary  to  grant  probate  of  the  will,  and 
admit  the  executor,  if  he  refuse  him  :  neither  can  the  ordinary 
insist  upon  security  from  the  executor,  as  the  testator  has 
thought  him  able  and  qualified.    1  Salk  299- 

And  although  an  executor  becomes  bankrupt,  yet  it  is  said 
the  ordinary  cannot  grant  administration  to  another:  but  if 
an  executor  become  non  compos,  the  Spiritual  Court  may 
commit  administration  for  this  natural  disability.  1  $alk,tfff< 
If  an  executor  takes  goods  of  the  testator's,  and  convert  them 
to  his  own  use ;  or  if  he  either  receive  or  pay  debts  of  the 
testator,  or  give  bond  for  payment ;  make  acquittances  for 
them,  or  demand  the  testator's  debts  as  executor;  or  give 
away  the  goods  of  the  testator,  &c,  these  are  an  administra- 
tion,' so  that  he  cannot  afterwards  refuse  the  executorship: 
and  it  has  been  held,  that  if  the  wife  of  the  testator  take7 
more  apparel  than  is  necessary,  it  is  an  administration.  Ogic* 
Ex.  39.  ,  , 

It  is  usual  when  there  is  a  contest  about  a  will,  or  when  the 
right  of  administration  comes  in  question,  to  enter  a  caveat  in 
the  Spiritual  Court,  which,  bv  their  law,  is  said  to  stand !  m 
force  for  three  months.  GodolpL258:  Goldsb.U9'-  ^m 
Hep.  6  :  Cro.  Jac.  4()3,  4(i4.  , 

But  it  is  said  that  our  law  takes  no  notice  of  a  caveat,  ana 


that  it  is  but  a  mere  cautionary  act  done  by  a  stranger,  to  pre- 
vent the  ordinary  from  doing  wrong ;  and  that,  therefore,  if 
administration  be  granted  pending  a  caveat,  this  is  valid  in  our 
law,  though,  by  the  law  in  the  Spiritual  Court,  it  may  be  such 
an  irregularity  as  will  be  sufficient  to  repeal  it.  1  RoL  Rep, 
191 :  Cro.  Joe,  463:  2  RoL  Rep.  6; 

In  default  of  any  will,  the  person  entitled  to  be  administrator 
must  also,  at  this  period,  take  out  letters  of  administration 
under  the  seal  of  the  ordinary  ;  w hereby  an  executorial  power 
to  collect  and  administer,  that  is,  dispose  of  the  goods  of  the 
deceased,  is  vested  in  him :  and  he  must,  by  Stat.  22  and  23 
Car.  2.  c.  10,  enter  into  a  bond  with  sureties  faithfully  to 
execute  his  trust.  If  all  the  goods  of  the  deceased  lie  within 
the  same  jurisdiction,  a  probate  before  the  ordinary,  or  an 
administration  granted  by  him,  are  the  only  proper  ones;  but 
if  the  deceased  had  bona  notabiiia,  or  chattels  to  the  value  of 
a  hundred  shil lings,  in  two  distinct  dioceses  or  jurisdictions, 
then  the  will  must  be  proved,  or  administration  taken  out, 
before  the  metropolitan  of  the  province,  by  way  of  special 
prerogative,  4  Inst.  335.  Hence  the  courts,  where  the 
validity  of  such  wills  are  tried,  and  the  offices  where  they  are 
registered,  are  called  the  prerogative  courts,  and  the  prerogative 
offices,  of  the  provinces  of  Canterbury  and  York.  Lynedewode, 
wTho  flourished  in  the  beginning  of  the  1,'jth  century,  and  wTas 
official  to  Archbishop Chichele,  interprets  these  hundred  shillings 
to  signify  sotidos  legates;  of  which  he  tells  us  seventy-two 
amounted  to  a  pound  of  gold,  which  in  his  time  was  valued  at 
fifty  nobles,  or  167.  13,s\  4&  lie  therefore  computes  (Provinc. 
I.  3.  t.  13.)  that  the  hundred  shillings,  which  constituted  bona 
votabilia,  were  then  equal  in  current  money  to  231.  3s.  0\d. 
This  will  account  for  what  is  said  in  our  ancient  hooks,  that 
bona  notabiiia  in  the  diocese  of  London  (4-  Inst.  335  :  Godolph. 
p.  2.  c  22.),  and  indeed  every  where  else  (Plowd-  28 1.),  were 
of  the  value  of  ten  pounds  by  composition  :  for,  if  we  pursue 
the  calculations  of  Lynedewode  to  their  full  extent,  and  con- 
sider that  a  pound  of  gold  is  now  almost  equal  to  an  hundred 
and  fifty  nobles,  we  shall  extend  the  present  amount  of  bona 
notabiiia  to  nearly  ?0/.  15ut  the  makers  of  the  canons  of  1  (k)3 
understood  this  ancient  rule  to  be  meant  of  the  shillings  cur- 
rent in  the  reign  of  James  I.,  and  have  therefore  directed 
(Can.  that  five  pounds  shall  for  the  future  he  the  stan- 

dard of  bona  notabiiia  ;  so  as  to  make  the  probate  fall  within 
the  archie  piscopal  prerogative,  which  prerogative  f proper! v 
understood)  is  grounded  upon  this  reasonable  foundation:  that 
as  the  bishops  themselves  were  originally  the  administrators 
to  all  intestates  in  their  own  diocese,  and  as  the  present  admi- 
nistrators are  in  eflect  no  other  than  their  officers  or  substitutes, 
it  wTas  impossible  for  the  bishops,  or  those  who  acted  under 
them,  to  collect  any  goods  of  the  deceased,  other  than  such  as 
lay  within  their  own  dioceses,  beyond  which  their  episcopal 
authority  extends  not.  But  it  would  he  extremely  trouble- 
some, if  as  many  administrations  were  to  lie  granted  as  there 
are  dioceses  within  which  the  deceased  had  bona  notabiiia; 
besides  the  uncertainty  which  creditors  and  legatees  would  be 
at  in  case  different  administrators  were  appointed  to  ascertain 
the  fund  out  of  which  their  demands  were  to  be  paid.  A 
prerogative  is  therefore  very  prudently  vested  in  the  metropo- 
litan of  each  province,  to  make  in  such  cases  one  administration 
serve  for  alb 

Probate  in  the  court  of  the  archdeacon  of  Sudbury,  to 
whom  the  bishop  granted  full  power  to  prove  the  wills  of  all 
persons  deceased  within  the  archdeaconry,  was  held  good, 
the  testator  having  died  within  the  archdeaconry,  although 
he  was  possessed  of  a  term  of  years  lying  within  another 
archdeacon rv  in  the  same  diocese,  R. 
K.  B.E.  50  G.  3.  119* 

Where  a  party  dies  any  where  out  of 
Iwna  notabiiia  only  in  one  diocese,  not  in  several,  it  seems  for- 
merly to  have  been  thought  that  a  prerogative  probate  was 
necessary  ;  hut  it  is  now  settled  that  in  such  case  the  Bishop's 
Court  and  the  Prerogative  Court  have  concurrent  jurisdiction. 


v,  Yonge,  Term  Rep. 
the  province,  and  has 


and  a  probate  from  either  is  sufficient,  Scarlett  v.  The  Bishon 
of  London  I  Haggard  R.  625.  Where  one  dies  possessed  of 
bona  notabiiia  in  a  diocese,  and  also  in  a  peculiar  within  that 
diocese,  or  in  several  peculiars  within  the  same  diocese,  in  that 
case  probate  shall  not  be  granted  by  the  bishop  of  the  diocese, 
but  by  the  metropolitan,  inasmuch  as  they  are  exempt  from 
ordinary  jurisdiction.  3  Phill.  R.  247*  In  a  recent  case 
the  testator  appointed  several  executors,  by  some  of  whom 
the  will  was  proved  in  the  Prerogative  Court  of  Canterbury. 
The  survivor  of  the  executors  died,  having  made  a  will  and 
appointed  executors,  who  proved  it  in  the  Consistory  Court  of 
L  land  a  If,  and  no  where  else,  their  testator  not  having  bona 
notabiiia  out  of  the  diocese  of  Llandatf.  Sir  John  Leach,  M.  M  , 
held  that  this  probate  was  sufficient  to  render  the  executors  of 
the  surviving  executor  representatives  of  the  original  testator. 
Fowler  v.  Richards,  5  Russell  R.  39.  As  to  what  sort  of  things 
are  bona  notabiiia,  see  Williams  on  Executors,  1 77.  Goods 
which  a  testator  has  about  him  when  he  dies  in  itinere  are  not 
bona  notabiiia  to  render  a  prerogative  probate  necessary.  Doe 
v.  Ovens,  2  B.  $  Ad.  423. 

4.  Making  Inventory. — The  executor  or  administrator  is  to 
make  an  inventory  of  all  the  goods  and  chattels,  whether  in 
possession  or  action  of  the  deceased,  winch  he  is  to  deliver  in 
to  the  ordinary  upon  oath,  if  thereunto  lawfully  required. 
Stat.  21  H.  8.  c.  5.  By  stat.  1  Jac.  2.  c.  17.  §  6.  no  ad  minis- 
trator  shall  be  cited  into  court  to  render  an  account  of  the 
personal  estate  of  his  intestate,  otherwise  than  by  an  inventory 
thereof,  unless  at  the  instance  of  some  person  in  behalf  of  a 
minor,  or  having  a  demand  out  of  such  estate,  as  a  creditor,  or 
next  of  kin  -  nor  shall  be  compellable  to  account  before  any 
ordinary  or  judge  empowered  by  the  act  of  22  and  23  Car.  & 
c.  10.  otherwise  than  as  aforesaid.  9  Rep.  30:  2  Inst.  GOO: 
Raym.  407* 

5.  Collecting  the  Goods. — He  is  to  collect  all  the  goods  and 
chattels  so  inventoried;  and  to  that  end  he  has  very  large 
powers  and  interests  conferred  on  him  bylaw,  being  the  repre- 
sentative of  the  deceased  (Co.  Lit.  20().j;  and  having  the  same 
property  in  his  goods  as  the  principal  had  when  living,  and  tlic 
same  remedies  to  recover  them.  And  if  there  be  two  or  more 
executors,  a  sale  or  release  by  one  of  them  shall  be  good  against 
all  the  rest.  Dyer,  23:  Cro.  Eliz.  347 :  Sid.  33:  BrorvnL 
183.  Unless  such  release  be  obtained  bv  fraud.  Moor,  C>20  : 
Cro.  Eliz*  81&;  2  Leon.  209,  But  in  case  of  administrators 
it  is  otherwise.  1  Atk>  460.  Whatever  is  so  recovered  that 
is  of  a  saleable  nature,  and  may  be  converted  into  ready  money, 
is  called  assets  in  the  hands  of  the  executor  or  administrator, 
that  is,  sufficient  or  enough  (from  the  French  assez)  to  make 
him  chargeable  to  a  creditor  or  legatee,  so  far  as  such  goods 
and  chattels  extend.  W  hatever  assets  so  come  to  his  hands,  he 
may  convert  into  ready  money,  to  answer  the  demands  that 
maybe  made  upon  him.  See  6  Rep.  47:  Co.  Lit.  374.  In 
actions  against  executors  the  jury  must  find  assets  to  what 
value,  fur  the  plaintilF  shall  recover  only  according  to  the  value 
of  assets  found.  1  Rol.  Rep.  58.  As  to  real  assets  by  descent 
see  this  Diet.  tits.  Assets,  Real  Estate. 

The  chattels,  real  and  personal,  of  the  testator  coming  to 
the  executor,  are  leases  for  years,  rent  due,  corn  growing  and 
cut,  grass  cut  and  severed,  &c,  cattle,  monev,  plate,  household 
goods,  Ac.  Co.  Lit.  118:  Dyer,  130.  537.  An  executor 
having  a  lease  for  years  of  land  in  right  of  the  deceased,  if  he 
purchase  the  fee,  whereby  the  lease  is  extinct,  yet  this  lease 
shall  continue  to  be  assets,  as  to  the  creditors  and  legatees, 
1  Rep.  87  :  Bro.  Lease,  63.  Though  a  plantation  be  an  estate 
of  inheritance,  yet,  being  in  a  foreign  country,  it  is  a  chattel  in 
the  hands  of  executors  to  pay  debts.  1  Vent.  353.  The 
executor  is  not  only  entitled  to  all  personal  goods  and  chattels 
of  the  testator,  of  what  nature  soever  they  are,  but  they 
also  accounted  to  be  in  his  possession,  though  they  are 
actually  so;  for  he  may  maintain  an  action  against  anyone 
who  detains  them  from  him:  he  is  likewise  entitled  to  things 
in  action;  as  right  of  execution  on  a  judgment,  bond,  statute, 


are 
not 


EXECUTOR,  V.  G. 


Sec*  Aho  to  money  awarded  on  arbitration,  where  the  party 
dies  before  the  day',  Sec.  Co.  Lit.  209:  2  Vent.  249  :  1  Danv. 
Abr.  $4Q. 

If  goods  of  the  testator  are  kept  from  the  executor,  he 
may  sue  for  them  in  the  Spiritual  Court,  or  at  common  law  ; 
ant!  if  one  seised  of  a  messuage  in  fee,  &c.  hath  goods  in  the 
house,  and  makes  a  will  and  executors,  and  dies,  the  execu- 
tors may  enter  into  the  house,  and  carry  away  the  goods. 
Lift.  60.  An  executor  may,  in  convenient  time  after  the 
testator's  death,  enter  into  a  house  descended  to  the  heir,  for 
removing  and  carrying  away  the  goods,  so  as  the  door  be 
open,  or  the  hey  be  in  the  door.  Offic.  Exec.  8,  He  may  take 
the  goods  and  chattels  to  himself,  or  give  power  to  another 
to  seize  them  for  him.  9  ftp-  38.  If  an  executor  with  his 
own  goods  redeem  the  goods  of  the  testator;  or  pays  the 
testator's  debts,  &c.,  the  goods  of  the  testator  shall,  for  so 
much,  he  changed  into  the  proper  goods  of  the  executor. 
Jenh  Cent.  188. 

Where  a  man  by  will  devises  that  his  lands  shall  be  sold  for 
payment  of  debts,  his  executors  shall  sell  the  land,  to  whom  it 
belongs  to  pay  the  debts.    2  Leon.  c.  And  if  lands  are 

devised  to  executors  to  be  sold  for  payment  of  the  testator's 
debts,  those  executors  that  act  in  the  executorship,  or  that  will 
sell,  may  do  it  without  the  others.  Co.  Lit.  113.  By  Stat. 
21  //.  8.  c.  4.  bargains  and  sales  of  lands,  &c.  devised  to  he 
sold  by  executors,  shall  he  as  good,  if  made  by  such  of  the 
executors  only  as  take  upon  them  the  execution  of  the  will,  as 
if  iill  the  executors  had  joined  in  the  sale.  If  lands  are  thus 
devised  to  pay  debts,  a  surviving  executor  may  sell  them. 

As  to  cases  where  executors  take  only  a  power  or  authority 
to  sell,  and  not  an  interest  in  the  land,  and  what  powers  sur- 
vive, see  Sttgden  on  Powers. 

6,  Paying  the  Debts  in  due  Order  of  Priority.— -The  executor 
or  administrator  must  pay  the  debts  of  the  deceased.  In  pay- 
ment of  debts  he  must  observe  the  rules  of  priority ;  otherwise, 
on  deficiency  of  assets,  if  he  pay  those  of  a  lower  degree  first, 
he  must  answer  those  of  a  higher  out  of  his  own  estate.  And, 
first,  he  must  pay  all  funeral  charges,  and  the  expenses  of 
proving  the  will,  and  the  like.  The  costs  of  a  suit  in  equity 
are  to  be  considered  as  expenses  in  administering  the  estate, 
and  are  the  great  charge  upon  the  estate  whether  administered 
in  or  out  of  court.  1  Sim.  #  Sin.  4(il  :  and  see  4  Madd.  &6l.  4-91. 
Secondly,  debts  due  to  the  king  on  record  or  specialty.  1  And. 
129.  See  Williams  on  Executors,  p.  6*52.  Thirdly,  such  debts 
as  are  by  particular  statutes  to  be  preferred  to  all  others  j 
money  due  upon  poor  rates  (stat.  17  0.  2.  c.  38.);  for  let- 
ters to  the  Post-office  (9  Anne,  c.  10.) ;  moneys  due  to  friendly 
societies  from  their  officers;  see  10  G.  4.  c.  56.  §  20.  the 
act  consolidating  the  laws  as  to  these  societies;  moneys  due 
to  paving  commissioners  from  their  treasurers  or  solicitors 
(57  G.  3.  c.  29.  §  51),  and  some  others.  Fourthly,  debts 
of  record;  as  judgments  (docketed  according  to  the  stat. 
4  and  5  W.  $  M.  c.  20),  statutes,  and  recognizances.  4  Rep,  60 : 
Cro.  Car.  363.  See  Williams  on  Executors,  p.  6*57-  as  to  what 
are  and  are  not  judgment  debts  entitled  to  priority.  Fifthly, 
debts  due  on  special  contracts;  as  for  rent  (for  which  the  lessor 
has  often  a  better  remedy  in  his  own  hands,  by  distraining) ; 
or  upon  bonds,  covenants,  and  the  like,  under  seal.  IVeniw.  c.  12. 

Lastly,  debts  on  simple  contracts,  viz.  upon  notes  unsealed 
and  verbal  promises.  Among  these  simple  contracts,  servants' 
wages  are  by  some  (1  Roi  Ab.  927  )  with  reason  preferred  to 
any  other :  and  so  stood  the  ancient  law  according  to  Bracton 
(lib.  2.  c.  26.)  and  Fleta  {b.  2.  c.  56.  §  10.);  and  see  2  Black. 
Com.  511:  Williams  on  Executors,  674.  Among  debts  of 
equal  degree  the  executor  or  administrator  is  allowed  to  pay 
himself  first,  by  retaining  in  his  hands  so  much  as  his  debt 
amounts  to.  10  Mod.  496".  If  a  creditor  constitutes  his  debtor 
his  executor,  this  is  a  release  or  discharge  of  the  debt,  whether 
the  executor  acts  or  not  [Ploivd.  184:  Salk.  299.),  provided 
there  be  assets  sufficient  to  pay  the  testator's  debts:  for  though 
the  discharge  of  the  debt  shall  take  place  of  all  legacies,  yet 


it  were  unfair  to  defraud  the  testator's  creditors  of  their  just 
debts  by  a  release  which  is  absolutely  voluntary.  Salk.  303  - 
]  Rvl.  Ab.  92  J  !  5  Rep.  30:  8  Rep.  136.  But  if  a  person 
dies  intestate,  and  the  ordinary  commits  administration  to  a 
debtor,  the  debt  is  not  thereby  extinguished,  for  he  comes  in 
only  by  the  act  of  law,  not  by  the  act  of  the  party.  5  Rep.  136: 
1  Salk.  306.  See  also  1  Cha.  Rep,  292:  Moor.  85.5:  Hull  W8, 

A  debt  on  a  judgment  against  a  testator  or  intestate  (not 
docketed)  is  put  by  the  statute  on  a  level  with  simple  contract 
debts.    6  Term  Rep.  38 4. 

A  debt  on  judgment,  not  docketed  according  to  the  direc- 
tions of  stat.  4  and  5  W,  8?  M.  c.  20.  is  by  that  act  put  on  a 
level  with  simple  contract  debts ;  and,  therefore,  such  judgment 
cannot  be  pleaded  by  an  executor,  to  an  action  on  a  simple  con- 
tract ;  and  on  a  plea  of  pleni  admimstravit  to  debt  on  such  a 
judgment,  the  executor  may  give  in  evidence  payment  of 
specialty  debts,  which  exhausted  all  the  effects.  6  Term  Rep. 
K.  B.  384 :  1  Bos.  $  Pull.  301. 

A,  being  indebted  in  his  individual  capacity  to  a  bouse  in 
trade,  of  which  he  himself  was  a  partner,  in  a  sum  of  money, 
the  amount  of  which  could  not  he  exactly  ascertained,  cove* 
nanted  to  pay  the  firm  all  his  then  debts,  and  such  other  debts 
as  should  subsequently  accrue.  A.  died  without  having  satisfied 
the  original  debt,  and  having  contracted  a  further  debt  after 
the  execution  of  the  deed.  His  executors,  two  of  whom  wore 
partners  in  the  house  of  trade,  were  not  allowed  to  plead  either 
of  these  debts  as  an  outstanding  specialty  debt,  or  by  way  of 
retainer.  De  Tastcl  v.  Shaw,  Term  Rep.  K.  B.  Tr.  58  G.3. 
664, 

If  no  suit  is  commenced  against  him,  the  executor  may  pay 
any  one  creditor  in  equal  degree  his  whole  debt ;  though  he  has 
nothing  left  for  the  rest,  for  without  a  suit  commenced,  the 
executor  has  no  legal  notice  of  the  debt.  Dyer,  32  :  2  LeonMi 
$  Barn.  Se  Cres.  322. 

Pending  a  bill  in  equity  against  an  executor,  he  may  pay  any 
other  debt  of  a  higher  nature,  or  of  as  high  a  nature,  where  he 
has  legal  assets:  but  where  there  is  a  jowl  decree  against  as 
executor,  if  he  pays  a  bond,  it  is  a  mis-payment ;  for  a  decree 
is  in  nature  of  a  judgment.  2  Salk.  501.  And  after  a  decree 
to  account  in  a  suit  by  a  creditor  on  behalf  of  himself  and  of 
all  other  creditors,  the  executor  cannot  pay  a  creditor  in  pre- 
ference, for  this  is  in  nature  of  a  judgment  for  all  the  creditors; 
but  it  is  otherwise  after  a  decree  to  account  in  a  suit  by  a 
creditor  for  himself  alone.    See  Williams  on  Executors,  p.  682. 

If  there  be  several  debts  due  on  several  bonds  from  the  tes- 
tator, his  executor  may  pay  which  bond  debt  he  pleases,  except 
an  action  of  debt  is  actually  commenced  against  hira  upon  one 
of  those  bonds;  and  in  such  case,  if,  pending  an  action, 
another  bond  creditor  brings  another  action  against  him,  before 
judgment  obtained  by  either  of  them,  he  may  prefer  which  he 
will,  by  confessing  a  judgment  to  one,  and  paying  him;  which 
judgment  he  may  plead  in  bar  to  the  other  action.  Vaugh.  8£). 
See  Sid.  21.  The  usual  way  is,  if  there  is  time,  and  an 
executor  or  administrator  is  desirous  of  preferring  another 
creditor  of  equal  degree  with  him  who  sues,  instantly,  before 
plea,  to  confess  a  judgment,  and  then  plead  it  with  a  p« 
admimstravit  ultra.  And  even  after  an  executor  has  pleaded 
the  general  issue  he  may  confess  a  judgment  and  J*  aJ 
Nisi  Frius  puis  darrein  continuance.  5  Taunt.  333.  bu5: 
3  Barn,  Cres.  31 7.  And  it  is  not  necessary  that  the  creditor 
to  whom  judgment  is  confessed  should  have  taken  out  process. 
I  Maule  %  S.  408.  And  equity  will  not  interpose  to  prevent 
such  a  preference.  3  Fes.  £  Bea.  53.  And  an  executor  * 
son  tort  mav,  after  action  brought  by  a  single  contract  creditor, 
pay  a  specialty  debt  and  plead  the  payment  in  bar  ot  was 
action,    Openham  v.  Clapp,  2  Barn.  §  Ad.  W 

If  judgment  for  100/.  is  suffered,  and  the  plaintiff  compounds 
for  SOL  the  judgment  for  the  whole  sum  shall  not  be  aUowco 
to  keep  off  other  creditors.  8  Rep.  133.  Judgments  are  not 
to  be  kept  on  foot  by  fraud.    Sid.  230:  1  Vent*  7* 

On  a  sci  fac.  against  an  executor,  he  cannot  plead  iiuiy 


EXECUTOR,  V.  G* 


administered,  but  must  plead  specially  that  no  goods  of  the 
testator  came  to  Ins  hands  whereby  lie  might  discharge  the 
debt  ,*  for  he  may  have  fully  administered,  and  yet  be  liable  to 
the  debt,  where  goods  of  the  testator's  afterwards  come  to  his 
hands.  ]  Lil.  568  :  Cro.  Eliz.  575,  In  scire  facias  against 
executors,  upon  a  judgment  against  their  testator,  they  pleaded 
plene  administravit,  by  paying  debts  upon  bonds  ante  notitiam. 
it  was  adjudged  no  plea;  for  at  their  peril  they  ought  to  take 
notice  of  debts  upon  record,  and  first  pay  them ;  and  though 
the  recovery  be  in  another  county  than  that  where  the  testator 
lived :  but  where  an  action  is  brought  against  executors  in 
another  county  than  where  they  live,  and  they  not  knowing 
thereof,  pay  debts  upon  specialty,  it  is  good.    Cro.  Eliz.  793. 

Where  day  of  payment  is  past,  the  penalty  of  a  bond  is  the 
sum  due  at  law ;  hut  where  the  day  of  payment  is  not  come, 
the  sum  in  the  condition  is  the  debt,  and  the  executor  cannot 
cover  the  assets  any  further.  The  Bank  of  England  v.  Mort  ice, 
Widow:  Co.  Temp.  Hard.  228, 

A  bill  may  be  exhibited  in  the  Chancery  against  an  executor, 
to  discover  the  testator's  personal  estate;  and  thereupon  he 
shall  he  decreed  to  pay  debts  and  legacies,  Ab.  Ca.  Eq.  238. 
If  a  person  being  executor,  and  his  testator  greatly  indebted, 
be  desirous  to  pay  the  assets  as  far  as  they  will  go,  and  that  his 
payments  may  not  be  afterwards  questioned,  he  mav  bring 
a  bill  in  equity  against  all  the  testator  s  creditors,  in  order  that 
they  may,  if  they  will,  contest  each  other" s  debts  and  dispute 
who  ought  to  he  preferred  in  payment.    2  Fern.  37. 

A  debt  devised  by  the  testator  is  not  to  be  paid  by  the  debtor 
to  the  legatee,  but  to  the  executor,  who  can  give  a  sufficient 
discharge  for  it,  and  is  answerable  to  the  legatee  if  there  be 
sufficient  assets.  It  is  held  that  the  Hank  of  England,  where 
stock  is  specifically  devised  by  will,  must  nevertheless  permit 
the  executor  to  transfer  it,  unless  it  appear  that  he  has  assented 
to  the  legacy.  Franklin  v.  Bank  of  England,  Q  Barn.  $ 
Cres.  1 56. 

If  an  executor  pays  out  the  assets  in  legacies,  and  afterwards 
debts  appear,  of  which  he  had  no  notice,  which  he  is  obliged 
to  pay,  the  executor,  by  bill  in  Chancery,  may  force  the  legatees 
to  refund.  Chan.  Rep.  li6.  14Q*  One  legatee  paid  shall 
refund  against  another,  and  against  a  creditor  of  the  testator, 
that  can  charge  the  executor  only  in  equity;  but  if  an  executor 
pays  a  debt  upon  simple  contract,  there  shall  be  no  refunding 
to  a  creditor  of  a  higher  nature.    2  Vent.  .16*0. 

The  following  extract  from  Mr.  (  ox's  admirable  notes  to  his 
edition  of  Peere  Williams  s  Reports  ;  (l  P.  Wins,  £04.  679-) 
will  serve  as  a  general  summary  or  abridgment  of  the  deter- 
minations relative  to  the  application  of  the  different  funds  of  a 
testator's  estate,  in  payment  of  his  different  debts. 

The  personal  estate  of  a  testator  shall,  in  all  cases,  be  pri- 
marily applied  in  discharge  of  his  personal  debt,  unless  he,  by 
express  words,  or  manifest  intention,  exempt  it.  2  Atk.  625  : 
3  Atk.  202 ;  Hash  wood  v.  Pope,  3  P.  Wms.  324 :  French  v. 
Chichester,  1  Pro.  P.  C.  1()2;  Fvreyes  v.  Robertson,  Bunb. 
302 :  Walker  v.  Jackson,  2  Atk.  ti24  :  Bridgeman  v.  Dove, 
S  Atk.  202*.  Inchiouin  (E.)  v.  French,  Amb/sS:  1  Wits.  82. 
S.  C.  Samuel  v.  flake,  1  Bro.  C.  R.  144:  Ancaster  (D.)  v. 
Mayor,  Bro.  C.  R.  454.  Vet  it  may  be  so  exempted;  as  in 
Bam p field  v.  Wyndham,  Pre.  Ch.  101  :  Wainenmgki  v.  Bend- 
Imves]  2  Vnn.  718:  Amb.  5S1  :  Stapteton  v.  Colville,  Talb. 
202:  Walker  v.  Jackson,  2  Atk.  624:  Anderton  v.  Cooke, 
1  Bro.  C.  R.  456\  457-  and  the  case  of  Kynaslon  A  Kynaston, 
cited  there.  —  1 1  all  day  v.  I  lawman,  cited  1  Bro*  C.  R.  145: 
Webb  v.  Jones,  2  Bro.  B.  P.  60. 

Every  loan  creates  a  debt  from  the  borrower,  whether  there 
be  a  bond  or  covenant  for  payment  or  not.    Cope  v.  Cope, 


II 


yam, 


2  Salk.  44<):  I  low  el  v.  Price,  1  P.  Wmsr  201  :  Balsh  v 
2  P.  Wms.  455  :  King  v.  King,  3  P.  Wins.  458. 

So  the  personal  estate  shall  be  liable,  although  such  personal 
debt  be  also  secured  hv  mortgage.  Ilowel  v.  Price,  \  P.  Www 
291 :  Cope  v.  Cope,  3  Salk.  449:'  Poekley  v.  Poekley,  1  Fern.  36. 
King  v.  King,  3  P.  Wms.  360 :  Gallon  v.  Hancock,  2  Atk.  456 : 

vol.  i, 


Robinson  v.  Gee,  1  Fes.  251:  Belvedere  (E.)  v,  Rochfort, 
6  Bro.  P.  C.  5-20 :  Philips  v.  Philips,  2  Pro.  C.  R.  273. 

So  lands  subject  to,  or  devised  for,  payment  of  debts,  shall 
be  liable  to  discharge  such  mortgaged  lands,  either  descended 
or  devised.  Bartholomew  v.  May,  }  Atk.  487  !  Ttveedale  (MSS.) 
v.  Coventry  (E.),  1  Bro.  C.  P.  240.  Even  though  the  mort- 
gaged lands  be  devised  expressly  subject  to  the  incumbrance. 
2  P.  Wms,  366 :  Serle  v.  .S7.  Eloy.  So  lands  descended  shall 
exonerate  mortgaged  lands  devised.  Gal/on  v,  Hancock, 
2  Atk.  424,  So  unincumbered  lands  and  mortgaged  lands,  both 
being  specifically  devised,  (but  expressly  "after  payment  of  all 
debts,")  shall  contribute  in  discharge  of  such  mortgage.  Carter 
v.  Barnardiston,  1  P.  Wms.  505:  2  Bro.  P.  C.  1. 

But  in  all  these  cases,  the  debt  being  considered  as  the  per- 
sonal debt  of  the  testator  himself,  the  charge  on  the  real  estate 
is  merely  collateral.  The  rule  therefore  is  otherwise  where  the 
charge  is  on  the  real  estate  principally,  although  there  be  a 
collateral  personal  security,  Coventry  (Countess)  v.  Coventry 
(E.)  2  P.  Wms.  222  :  Freeman  v.  Edwards,  2  P.  Wms.  4>sj : 
Wihon  (E.)  v.  Darlington,  2  P.  Wms.  664.  in  n.  :  Ward  v.  Ld. 
Dudley,  2  Bro.  C.  R.  3\6.  Or  where  the  debt,  although 
personal  in  its  creation,  was  contracted  originally  by  another. 
Cope  v.  Cope,  2  Salk.  440 :  Bagot  v.  Onghton,  1  P.  Wms.  347 : 
Leman  v.  Navnham,  1  Fez.  51  :  Robinson  v.  Gee,  1  Vcz.  251  : 
Parsons  v.  Freeman,  Amb.  I J 5:  Lacam  v.  Merlins,  1  Fez.  312: 
Lawson  v.  Hudson,  1  Bro.  C.  R.  58 :  Perkyns  v,  Baynlum, 
2  P.  Wms.  fif>4.  in  n. :  Shaflo  v.  Shafto,  ib.\  Basset  v.  Per- 
rival,  ifj,  :  Tankerville  v.  Fawcet,  2  Bro*  C.  h\  57  !  'Fweddvll, 
v.  Twcddell,  2  Bro.  C.  R.  101.  152:  Billinghurst  v.  Walker, 
2  7>Vo.  C.  P.  6'04. 

With  respect  to  the  priority  of  application  of  real  assets, 
when  the  personal  estate  is  either  exempt  or  exhausted,  it 
seems  that,  first,  the  rtal  estate  expressly  devised  for  payment 
of  debts  shall  be  applied.  Secondly,  to  the  extent  of  specialty 
debts,  the  real  estate  descended.  Thirdly,  the  real  estate  speci- 
fically devised,  subject  to  a  general  charge  of  debts.  Gallon  v. 
Hancock,  2  Atk,  212  ;  Pan  es  v.  Corbet,  3  Atk.  566:  Wride  v. 
Clarke,  2  Bro.C.  R.  26 L  n.i  Davies  v.  lop,  Id.  250.  n. : 
Donne  v,  Lewis,  Id.  257* 

It  being  the  object  of  a  Court  of  Equity  that  every  claimant 
upon  the  assets  of  a  deceased  person  shall  be  satisfied,  as  far  as 
such  assets  can,  by  any  arrangement  consistent  with  the  nature 
of  the  respective  claims,  be  applied  in  satisfaction  thereof;  it 
has  been  long  settled,  that  where  one  claimant  has  more  than 
one  fund  to  resort  to,  and  another  claimant  only  one,  the  first 
claimant  shall  resort  to  that  fund  on  which  the  second  has  no 
lien.    Lanoy  v.  Athol  (D.)T  2  Ath.  446' :  Lacam  v.  Martins, 

1  Fes.  312:  Mogg  v.  Hodges,  2  Fes.  53. 

If,  therefore,  a  specialty  creditor,  whose  debt  is  a  lien  on  the 
real  assets,  receive  satisfaction  out  of  the  personal  assets,  a 
simple  contract  creditor  shall  stand  in  the  place  of  the  specialty 
creditor  against  the  real  assets,  so  far  as  the  hitter  shall  have 
exhausted  the  personal  assets  in  payment  of  his  debt.  2  C.  C.  4. 
Sagiiary  v.  Hyde,  1  Fern.  455 :  Neave  v.  Alderton,  1  En, 
Ab.  144:  Wilson  v.  Fielding,  2  Fern.  763:  Gallon  v.  Hancock, 

2  Atk.  43(>.  And  legatees  shall  have  the  same  equity  as  against 
assets  descended.  Culpepper  v.  Aston,  2  C.  C.  117:  Bowman  v. 
Reeve,  Pre.  Ch.  57 8:  Tipping  v.  Tipping,  1  P.  Wms.  730: 
Lucy  v.  Gardner,  Bunb.  137;  Lutkins  v.  Leigh,  Talb.  54. 
So  where  lands  are  subjected  to  payment  of  all  debts,  a  legatee 
shall  stand  in  the  place  of  a  simple  contract  creditor,  who  has 
been  satisfied  out  of  personal  assets.  Haslewood  v  Pope  3  P 
Wms.  323.  So  where  legacies  by  will  are  charged  on  the  real 
estate,  but  not  the  legacies  by  codicil,  the  former  shall  resort 
to  the  real  assets  upon  a  deficiency  of  the  personal  assets  to  pay 
the  whole.  Masters  v.  Masters,  1  P  Wms.  422-  Blivh  v 
Darnleif  (E.),  2  P.  Wms.  620:  Hyde  v.  Hyde,  3  C.  R  83 

But  from  the  principles  of  these  rules  it  is  clear,  that  thev 
cannot  be  applied  in  aid  of  one  claimant,  so  as  to  defeat  the 
claim  of  another,  and  therefore  a  pecuniary  legatee  shall  not 
stand  in  the  place  of  a  specialty  creditor,  as  against  lands  devised 
3  S 
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though  he  shall  as  against  land  descended.  Scott  v.  Scott, 
Amb.  383:  Clifton  v.  Burly  1  P.  PFiiW.  C>78 :  cfwd  Ilaslewood  v. 
Pope,  3  JP«  ^24.    But  SUch  legatee  ,y/rfl//  stand  in  the 

place  of  a  mortgagee  who  has  exhausted  the  personal  assets 
to  be  satisfied  out  of  the  mortgaged  premises,  though  specifi- 
cally devised.  Lutkins  v.  Leigh]  Talk  53  :  Forrester  v.  Ld. 
Leigh,  Amh.  171.  For  the  application  of  the  personal  assets, 
in  case  of  the  real  estate  mortgaged,  docs  not  take  place  to  the 
defeating  of  every  legacy.  Oneal  v.  Mead,  1  P.  Wms.  6$3  : 
Tipping  v.  Tipping,  Id.  730:  Davis  v.  Gardner,  2  P.  Wins. 
1<j0:  Ryder  v.  Wager,  Id.  335. 

It  is  now  settled  that  the  Court  of  Chancery  will  not  mar- 
shall  assets  in  favour  of  a  charitable  bequest,  so  as  to  give 
it  effect  out  of  the  personal  chattels,  it  being  void  so  far  as  it 
touches  any  interest  in  land.  Mogg  v.  Hodges,  2  Fez.  52 : 
Attorney-General  v.  Ti/ndaL  Amb.  Si 4:  Pewter  v.  Blagden, 
Antb.  704:  Hillyardv.  Taylor,  Id.  713.  II.:  and  it  is  to  be 
observed,  that  none  of  the  rules  abovementioncd  subject  any 
fund  to  a  claim  to  which  it  was  not  before  subject,  but  only 
take  care  that  the  election  of  one  claimant  shall  not  prejudice 
the  claims  of  the  others.    2  Atk.  4-38  ;  1  Fez.  312. 

Assets  are  either  real  or  personal,  and  legal  or  equitable. 
Legal  assets  constitute  a  fund  for  the  payment  of  debts  accord- 
ing to  their  legal  priority.  Equitable  are  such  as  can  be 
reached  only  by  the  aid  of  a  court  of  equity,  and  are  divisible, 
pari  passu f  among  all  the  creditors.  Every  thing  may  be 
considered  as  equitable  assets,  which  the  debtor  has  made  sub- 
ject to  bis  debts  generally,  and  which  without  his  act  would 
not  have  been  so  subject.  2  Fonbl  Eq.  398.  n.  Equitable 
assets  in  the  hands  of  an  executor,  are  in  some  respects  applied 
as  legal  assets  are ;  as  first  to  pay  debts,  and  then  legacies : 
1  Venu  482  :  2.  P.  W.  552:  hut,  as  already  observed,  they 
differ  in  this,  that  all  the  creditors  take  proportionably,  and 
not  in  a  course  of  administration,  as  in  the  case  of  legal  assets. 

A  preference,  however,  is  given  to  specialty  creditors  out  of 
equitable  assets  created  by  statute. 

By  the  1  W.  4.  c.  47-  §  9»  (repealing  and  re-enacting  the 
17  Geo,  3.  c.  74.)  which  renders  the  real  estate  of  traders 
within  the  bankrupt  laws,  and  which  by  their  wills  are  not 
charged  with  or  devised  subject  to  their  debts,  assets  in  equity 
for  the  payment,  as  well  of  their  debts  due  on  simple  contract 
as  on  specialty;  and  by  the  3  and  4  W.  4.  c.  104.  which 
makes  all  real  estate,  whether  freehold,  customary,  or  copy- 
hold, and  which  is  not  by  will  charged  with  or  devised  sub- 
ject to  the  payment  of  debts,  also  assets  to  be  administered 
in  courts  of  equity  for  the  payment  of  simple  contract  and 
specialty  debts ;  it  is  enacted  that  specialty  creditors  shall  be 
paid  in  full  before  those  by  simple  contract.  See  further  tit. 
Real  Folate. 

?.  Paying  Legacies. — When  the  debts  are  all  discharged,  the 
legacies  claim  the  next  regard  ;  which  arc  to  be  paid  by  the  exe- 
cutor so  far  as  his  assets  will  extend  :  but  he  may  not  give  himself 
the  preference  herein,  as  in  the  case  of  debts.  2  Fern.  431 :  2  P. 
iVms.  25.  See  tit.  Legacy. — The  assent  of  an  executor  to 
legacies  is  held  necessary  to  entitle  the  legatee ;  but  as  this 
assent  may  be  compelled,  see  March  97- >  it  does  not  seem 
necessary  to  state  the  effect  of  a  dissent  where  there  are  assets 
sufficient  to  answer  both  di  b's  and  legacies.  Where  there  are 
not  assets,  the  assent  of  the  executor  to  a  legacy  would  subject 
him  to  a  devastavit. — See  Co.  Lit,  111:  Keilw.  128  :  Perk. 
570  :  Plqwd,  525.  gtf :  4  Rep.  28  ;  Cro.  Eliz.  719:  and  this 
Diet.  tit.  Legacy. 

8.  Distribution  of  the  Residue,  to  the  Executor  himself  or 
next  of  Kin.— When  the  debts  and  legacies  are  discharged,  the 
surplus  or  residuum  must  be  paid  to  the  residuary  legatee,  if 
any  he  appointed  by  the  will.  Where  there  was  no  residuary 
legatee,  it  was  long  a  settled  notion  that  the  surplus  de- 
volved to  the  executor's  own  use,  by  virtue  of  his  executor- 
ship. Perkins,  525.* — But  whatever  ground  there  might  once 
have  been  for  this  opinion,  it  was  afterwards  understood 
with  the  following  restriction  ;  that  although  where  the  exe- 


cutor had  no  legacy  at  all,  the  residuum  should  in  general 
be  his  own;  yet  wherever  there  was  sufficient  on  the  face  of 
a  will  (by  means  of  a  competent  legacy  or  otherwise),  to 
imply  that  the  testator  intended  his  executor  should  not  have 
the  residue,  the  undivided  surplus  of  the  estate  should  go 
to  the  next  of  kin,  the  executor  then  standing  upon  exactly 
the  same  footing  as  an  administrator.  Prec.  Chanc.  323  ■ 
1  P.  Wms.  1.  544:  2  P.  Wins.  338:  3  P.  Wins  43.  lQ^i 
Sir  a.  55{):  Law  son  v*  Law  son,  Dom.  Proc.  28  April,  1777. 

The  result  of  the  many  conflicting  cases  on  this  subject  is 
very  ingeniously  stated  in  a  note  of  Mr,  Cox's,  to  his  edition 
of  P.  Wms.  vol.  1.  p>  550.  But  the  question  is  settled  by  the 
following  act  of  the  legislature. 

By  stat.  1  Will.  4.  c.  40.  "  for  making  better  provision  for 
the  disposal  of  the  undisposed  residues  of  the  effects  of  testa- 
tors," reciting  "  that  testators  by  their  wills  frequently  ap- 
point  executors,  without  making  any  express  disposition  of  the 
residue  of  their  personal  estate ;  and  that  executors  so  ap- 
pointed  become  by  law  entitled  to  the  whole  residue  of  such 
estate ;  and  that  courts  of  equity  have  so  far  followed  the 
law,  as  to  hold  such  executors  entitled  to  retain  such  residue 
for  their  own  use,  unless  it  appears  to  have  been  their  testator's 
intention  to  exclude  them  from  the  beneficial  interest  therein; 
in  which  case  they  are  held  to  be  trustees  for  the  person  or 
persons  (if  any)  who  would  be  entitled  to  such  estate  under 
the  statute  of  Distributions,  if  the  testator  had  died  intestate,1' 
And  "  that  it  is  desirable  that  the  law  should  be  extended  hi 
that  respect.'1  It  is  enacted,  that  where  any  person  shall  die 
(after  1st  September,  1 830),  having  by  will  or  codicil  appointed 
any  executor  or  executors,  such  executors  shall  be  deemed  by 
courts  of  equity  to  be  trustees  for  the  person  or  persons  (if 
any)  who  would  be  entitled  to  the  estate  under  the  statute  of 
Distributions,  in  respect  of  any  residue  not  expressly  disposed 
of,  unless  it  shall  appear  by  the  will  or  codicil  that  the  persons 
so  appointed  executors  were  intended  to  take  such  residue 
beneficially,  There  is  a  proviso,  that  the  act  shall  not  affect 
the  rights  of  executors,  where  there  are  no  parties  entitled  under 
the  statute.    The  act  does  not  extend  to  Scotland, 

It  is  a  curious  circumstance,  that  about  100  years  since,  a 
bill  was  brought  into  the  House  of  Lords,  for  a  purpose 
directly  contrary,  namely,  to  take  away  the  equitable  rule,  and 
to  give  the  surplus  to  the  executor,  whenever  it  was  not  pre- 
cisely given  away  from  him.  A  copy  of  this  bill,  introduced 
by  Lord  King  in  1776,  is  given  in  Jemmett's  edition  of  the 
acts  passed  in  the  session  1830,  relating  to  courts  of  equity, 

Concerning  the  Administrator  also  there  was  formerly  much 
debate,  whether  or  no  he  could  be  compelled  to  make  any 
distribution  of  the  intestate's  estate.  Godot,  p.  2.  c.  32.  But 
these  controversies  were  put  an  end  to  by  the  statute  commonly 
called  the  Statute  of  Distribution,  22  $  23  Car.  2.  c.  10. 
(explained  by  29  Car.  2.  c.  30.)  whereby  it  is  enacted  that  the 
surplusage  of  intestates,  (except  of  femes  covert**  whidtOT 
left  as  at  common  law :  stat.  29  Car.  2.  c.  3.  §  25.)  shall 
after  the  expiration  of  one  full  year  from  the  death  of  the 
intestate,  be  distributed  in  the  following  manner:  wtC'thmt 
shall  go  to  the  widow  of  the  intestate,  and  the  residue,  in 
equal  proportions,  to  his  children,  or  if  dead,  to  their  repre- 
sentatives, that  is,  their  lineal  descendants:  if  there  aie  no 
children  or  legal  representatives  subsisting,  then  a  moiety  snail 
go  to  the  widow,  and  a  moiety  to  the  next  of  kindred  in  equal 
degree,  and  their  representatives:  if  no  widow,  the  whole 
shall  go  to  the  children;  if  neither  widow  nor  children,  toe 
whole  shall  be  distributed  among  the  next  of  kin  m  equal 
degree,  and  their  representatives:  but  no  rcpr^sen^nTsap 
admitted  among  collaterals  farther  thanVjhTchildren  ojjjg 
intestate's  brothers  and  sisters.  Uaym.  4Q(i :  Lard  Raym.Si  l* 
^TrTe  next  of  kindred  here  referred  to  are  to  be  invertgW 
by  the  rules  of  consanguinity,  as  those  who  are  ent*tle{*  *° 
letters  of  administration,  of  whom  sufficient  has  already  been 
said  (ante  III.)  And  therefore,  by  this  statute,  the  mot ner, 
as  well  as  the  father,  succeeded  to  all  the  personal  euects  « 
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their  children,  who  died  intestate,  and  without  wife  or  issue; 
in  exclusion  of  any  brothers  and  sisters  of  the  deceased*  And 
so  the  law  still  remains  with  respect  to  the  father.  (See  1  P. 
Wms.  4-8.)  And  the  father  need  not  administer*  (Pr.  Ch. 
260.)  But  by  stat,  1  Jac  2.  c.  1  ft  if  the  father  he  dead,  and 
any  of  the  children  die  intestate,  without  wife  or  issue,  in  the 
life-time  of  the  mother,  she  and  each  of  the  remaining  children, 
or  their  representatives,  shall  divide  his  effects  in  equal  por- 
tions.—  And  in  case  a  man  die,  leaving  a  wife  and  a  mother, 
and  brothers  and  sisters,  the  wife  shall  have  only  a  moiety,  the 
remainder  going  to  his  mother,  brothers,  and  sisters  equally* 
2  P.  Wms.  344. 

The  Statute  of  Distribution  bears,  in  its  principle,  a  near 
resemblance  to  our  ancient  English  Jaw  previous  to  the  statute 
of  wills,  by  which  (sec  0 /anvil,  I.  2.  c.  5:  Br  avion,  1.2.  c.  26: 
Fleia,  I.  2.  c.  570  a  man's  goods  were  to  be  divided  into  three 
equal  parts ;  of  which  one  went  to  his  heirs  or  lineal  descend- 
ants, another  to  his  wife,  and  the  third  was  at  his  own  dis- 
posal ;  or  if  he  died  without  a  wife,  he  might  then  dispose  of 
one  moiety,  and  the  other  went  to  his  children.  And  so  if  he 
had  no  children,  the  wife  was  entitled  to  one  moiety,  and  he 
might  bequeath  the  other ;  but  if  he  died  without  either  wife 
or  issue,  the  whole  was  at  his  own  disposal.  The  shares  of 
the  wife  and  children  were  called  their  reasonable  parts ;  and 
the  writ  de  rationabili  parte  bonorum  was  given  to  recover  them* 
F.  N.B.  122. 

By  the  same  Statute  of  Distributions  it  is  directed,  that  no 
child  of  the  intestate  (except  his  heir  at  law)  on  whom  he 
settled  in  his  life-time  any  estate  in  lands,  or  pecuniary  por- 
tion, equal  to  the  distributive  shares  of  the  other  children,  shall 
have  any  part  of  the  surplusage  with  their  brothers  and  sisters; 
but  if  the  estates  so  given  them,  by  way  of  advancement,  are 
not  quite  equivalent  to  the  other  shares,  the  children,  so 
advanced,  shall  have  so  much  only  as  will  make  them  equal. 
And  this  with  respect  to  goods  and  chattels  is  part  of  the 
ancient  custom  of  London,  of  the  province  of  York,  and  of 
Scotland:  and  with  regard  to  lands  descending  in  coparcenary, 
that  it  hath  always  been,  and  still  is,  the  common  law  of 
England,  under  the  name  of  Hotclqmt. 

It  may  be  observed,  that  the  doctrines  and  limits  of  repre- 
sentation, laid  down  in  the  Statute  of  Distribution,  seem  to 
have  been  in  some  measure  also  borrowed  from  the  civil  law  : 
whereby  it  will  semetimes  happen,  that  personal  estates  are 
divided  per  capita,  and  sometimes  per  .stirpes ;  whereas  the 
common  law  knows  no  other  rule  of  succession  but  that  per 
stirpes  only.  They  are  divided  per  capita,  to  every  man  an 
equal  share,  when  all  the  claimants  claim  in  their  own  rights, 
as  in  equal  degree  of  kindred,  and  not  jure  represent  at  io?tis,  in 
the  right  of  another  person.  As  if  the  next  of  kin  be  the 
intestate's  three  brothers,  A.  B.  and  C,  here  his  effects  are 
divided  into  three  equal  portions,  and  distributed  per  capita, 
one  to  each :  but  if  ouc  of  these  brothers  A.  had  been  dead, 
leaving  three  children,  and  another,  IS.  leaving  two,  then  the 
distribution  must  have  been  per  stirpes ;  viz*  one  third  to  A.'s 
three  children,  another  third  to  li/s  two  children,  and  a 
remaining  to  C.  the  surviving  brother.  Yet  if  C.  had  also  been 
dead,  without  issue,  then  A.'s  and  B.'s  five  children,  being  all 
in  equal  degree  to  the  intestate,  would  take  in  their  own  rights 
per  capila  ;  viz.  each  of  them  one- fifth  part.  Prec.  Chanc.  54. 

A  question  has  been  made,  if  a  father  die  intestate,  leaving 
only  one  son,  which  son  also  dies  intestate,  whether  adminis- 
tration should  be  granted  to  the  next  of  kin,  of  the  father  or 
of  the  son?  The  latter  determination  has  been,  that,  bv  this 
statute  of  distribution  of  intestate's  estates,  a  right  is  vested  in 
one  child,  where  there  is  one  and  no  more,  (viz.)  a  right  to  sue 
for  the  estate :  and  by  consequence,  if  he  die  before  the 
estate  is  recovered,  and  actually  in  his  possession,  it  must  go 
to  his  administrator,  and  not  to  the  administrator  of  the 
father.  Palmer  v.  Alcock,  3  Mod.  58.  Vide  Shower,  26*.  and 
2  Fern.  2?  4. 

So  where  a  person  died  intestate,  leaving  two,  who  were 


next  a-khi,  in  equal  degree  to  him;  one  of  them  died  intes- 
tate within  the  year,  and  before  distribution  ;  adjudged,  that 
an  interest  was  vested  in  him,  and  his  next  of  kin  shall  have 
the  administration,  like  the  case  of  a  residuary  legatee  dying 
before  probate  of  the  will,  (viz.)  his  next  of  kin  shall  have  the 
administration,  and  the  next  of  the  testator,    Shoiv.  25. 

9.  Distribution  of'  the  Cttsto?ns  of  London  and  York  as  to 
Intestates. — The  Statute  of  Distribution  expressly  excepts  and 
reserves  the  customs  of  the  city  of  London,  of  the  province  of 
York,  and  of  all  other  places  having  peculiar  customs  of  dis- 
tributing intestates'  effects.  So  that,  though  in  those  places 
the  restraint  of  devising  is  removed,  their  ancient  customs 
remain  in  full  force  with  respect  to  the  estates  of  intestates. 

In  the  city  of  London  (Ld.  Raym.  1329.)  and  province  of 
York,  (2  Burn.  EccL  Law.  746.)  as  well  as  in  the  kingdom  of 
Scotland,  (Ibid.  782.)  and  probably  also  in  Wales,  (concerning 
which  there  is  little  to  be  gathered,  but  from  the  stat.  7  8 
W.  8.  c.  38.)  the  effects  of  the  intestate,  after  payment  of  his 
debts,  arc  in  general  divided  according  to  the  ancient  universal 
doctrine  of  the  pars  rationabilis.  If  the  deceased  leaves  a 
widow  and  children,  his  substance  (deducting  for  the  widow's 
her  apparel,  and  the  furniture  of  her  bed-chamber,  which  in 
London  is  called  the  widow's  c It  a  tuber,)  is  divided  into  three 
parts,  one  of  which  belongs  to  the  widow,  another  to  the  chil- 
dren, and  the  third  to  the  administrator;  if  only  a  widow, 
or  only  children,  they  shall  respectively,  in  either  case,  take 
one  moiety,  and  the  administrator  the  other.  1  P.  Wms.  34  1 : 
Salic.  21 6. —  If  neither  widow  nor  child,  the  administrator  shall 
have  the  whole.  2  Show.  175. — And  this  portion,  or  dead 
mans  part,  the  administrator  was  wont  to  apply  to  his  own 
use.  (2  Frcem.  85:  1  Vera.  133.)  Till  the  stat.  1  Jac.  2.  c.  17. 
declared  that  the  same  should.be  subject  to  the  statute  of  Dis- 
tribution. So  that  if  a  man  dies  worth  1 800/,  personal  estate, 
leaving  a  widow  and  two  children,  this  estate  shall  be  divided 
into  eighteen  parts ;  whereof  the  widow  shall  have  eight,  six 
by  the  custom,  and  two  by  the  statute;  and  each  of  the  chil- 
dren five,  three  by  the  custom,  and  two  by  the  Statute;  if  he 
leaves  a  widow  and  one  child,  she  shall  have  still  eight  parts,  as 
before,  and  the  child  shall  have  ten,  six  by  the  custom,  and 
four  by  the  statute  ;  if  he  leaves  a  widow  and  no  child,  the 
widow  shall  have  three- fourths  of  the  whole,  two  by  the  custom, 
and  one  by  the  statute;  and  the  remaining  fourth  shall  go,  by 
the  statute,  to  the  next  of  kin.  It  is  also  to  be  observed,  that 
if  the  wife  be  provided  for  by  a  jointure  before  marriage,  in 
bar  of  her  customary  part,  it  puts  her  in  a  state  of  non-entity, 
with  regard  to  the  custom  only;  (2  Fern.  665  :  3  P.  Wms,  1 6.) 
but  she  shall  be  entitled  to  her  share  of  the  dead  man's  part 
under  the  Statute  of  Distribution,  unless  barred  by  special 
agreement.  1  Vern.  15:  2  Chanc.  Hep.  252.  And  if  any  of 
the  children  are  advanced  by  the  father  in  their  life-time  with 
any  sums  of  money  (not  amounting  to  their  full  proportionable 
part),  they  shall  bring  that  portion  into  hotchpot  with  the  rest 
of  the  brothers  and  sisters,  but  not  by  the  widow,  before  they 
are  entitled  to  any  benefit  under  the  custom  ;  (2  Freem.  279  ' 

1  Equ.  Cas.  Abr.  155:  2  P.  Wms*  526.)  but  if  they  are  fully 
advanced,  the  custom  entitles  them  to  no  farther  dividend. 

2  P.  Wms.  527. 

Thus  far,  in  the  main,  the  customs  of  London  and  of  York 
agree :  but  besides  certain  other  less  material  variations,  there 
are  two  principal  points  in  which  they  considerably  differ.  One 
is,  that  in  London  the  share  of  the  children  (or  orphanage  part) 
is  not  fully  vested  in  them  till  the  age  of  twenty-one,  before 
which  they  cannot  dispose  of  it  by  testament  (2  Fern.  558.)  ; 
and  if  they  die  under  that  age,  whether  sole  or  married,  their 
share  shall  survive  to  the  other  children  ;  but  after  the  age  of 
twenty- one  it  is  free  from  any  orphanage  custom;  and  in  case 
of  intestacy,  shall  fall  under  the  Statute  of  Distributions.  Prec. 
Chanc.  537.  The  other,  that  in  the  province  of  York,  the 
heir  at  common  law,  who  inherits  any  land,  cither  in  fee  or  in 
tail,  is  excluded  from  any  filial  portion  or  reasonable  part. 
2  Burr.  754-.  See  further  Williams  on  Executors,  p.  937 . 
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VI,  1 .  Of  Actions  and  Suits  by  and  against  Executors  and  Ad- 
ministrators,  §c*—And  herein  of  Devastavit.— With  respect  to 
personal  actions  founded  upon  any  obligation,  contract,  debt, 
covenant,  or  other  duty,  it  has  been  a  general  rule  from  the 
earliest  times  that  the  right  of  action  on  which  the  deceased 
might  have  sued  survives  him,  and  vests  in  his  executor  or 
administrator.  Executors  however  could  not  maintain  an  action 
of  account  at  common  law,  but  it  was  given  to  them  by  the 
stat.  of  IVeshn.  *  (1  Ed.  1.  slat.  1.  c.  S.)  ;  to  executors  of  exe- 
cutors by  25  Ed,  Si  c.  5  ;  and  to  administrators  by  the  31  Ed.  3. 
c.  11.  Where  goods,  &e.  of  the  testator  taken  away  continued 
in  specie  in  the  hands  of  a  wrongdoer,  it  has  been  long 
decided  that  replevin  and  detinue  lie  for  executors  to  recover 
the  speeilic  goods,  &c. ;  Sir  flw-  Jones*  173:  1  Saw  ml.  217. 
n.  (1)  ;  or  in  case  they  are  sold,  an  action  for  money  had  and 
received  to  recover  their  value. 

But  it  was  a  principle  of  the  common  hwv,  that  if  an  injury 
was  done  either  to  the  person  or  property  of  another,  for  which 
damages  only  could  be  recovered,  the  action  died  with  the 
person  to  whom  or  by  whom  the  wrong  was  done ;  the  rule 
bein"  where  a  declaration  imputed  a  tort  done  either  to  the 
person  or  property  of  another,  and  the  plea  must  have  been 
not  guilty,  actio  personalis  morititr  cum  persona.  This  rule 
was  greatly  modified  by  the  I  E.  3.  c  7-  de  bonis  asjwrtatis  in 
vita  tcstatvris,  which  gave  to  executors  the  like  actions  to 
recover  damages  for  trespasses  done  to  their  testators,  by  carry- 
ing away  their  goods  and  chattels  in  their  lifetimes,  as  the 
latter  should  have  had  if  they  had  been  living.  The  remedy 
afforded  by  this  statute  was  extended  to  executors  of  executors 
hv  the  '25  E.3.C.5,  and  to  administrators  by  an  equitable 
construction  of  the  former  act.  Cro.  Eliz.  384.  The  4  E.  3. 
being  a  remedial  law,  was  expounded  largely,  and  though  it 
made  use  of  the  word  trespasses  only,  it  was  held  that  under 
it  an  executor  or  administrator  should  have  the  same  actions 
for  any  injury  done  to  the  personal  estate  of  the  deceased 
during' his  life,  whereby  it  had  been  rendered  less  beneficial  to 
his  representatives,  as  he  himself  might  have  had,  whatever 
ttiight  be  the  form  of  action,  1  Saund,  217-  1-  Bui  that 
statute  does  not  extend  to  injuries  done  to  the  person  ^there- 
fore an  executor  or  administrator  shall  not  have  actions  of 
assault  or  battery,  false  imprisonment,  or  slander,  for  such 
actions  do  not  survive.  Neither  did  it  extend  to  wrongs  done 
to  the  freehold,  which  also  died  with  the  party  injured,  until 
the  passing  of  the  recent  act  of  the  3  and  4  W.  4.  c.  42,  which 
by  §  2.  after  reciting  "there  was  no  remedy  provided  by  law 
for  injuries  to  the  real  estate  of  a  person  deceased  in  his  life- 
time, nor  for  certain  wrongs  done  by  a  person  deceased  to 
another  in  respect  of  his  property,  real  or  personal,"  enacts : 
ff  that  an  action  of  trespass  or  trespass  on  the  case,  as  the  case 
may  be,  may  be  maintained  by  the  executors  or  administrators 
of  any  person  deceased  for  an  injury  to  the  real  estate  of  such 
person  committed  in  his  lifetime,  for  which  an  action  might 
have  been  maintained  by  such  person,  so  as  such  injury  shall 
have  been  committed  within  six  calendar  months  before  the 
death  of  such  deceased  person  ;  and  provided  such  action  shall 
be  brought  within  one  year  after  the  death  of  such  person  ; 
and  the  damages  when  recovered  shall  be  part  of  the  personal 
estate  of  such  person :  and  further  that  an  action  of  trespass,  or 
trespass  on  the  case,  as  the  case  may  be,  may  be  maintained 
against  the  executors  or  administrators  of  any  person  deceased 
for  any  wrong  committed  by  him  in  his  lifetime  to  another  in 
respect  of  his  property,  real  or  personal,  so  as  such  injury  shall 
have  been  committed  within  six  calendar  months  before  such 
person's  death,  and  so  as  such  action  shall  be  brought  within 
six  calendar  months  after  such  executors  or  administrators  shall 
have  taken  upon  themselves  the  administration  of  the  estate 
and  effects  of  such  person ;  and  the  damages  to  he  recovered 
in  such  actiou  shall  be  payable  in  like  order  of  administration 
as  the  simple  contract  debts  of  such  person." 

If  a  man  have  judgment  for  land  in  a  real  or  mixed  action 
and  for  damages,  and  then  dies,  his  executor  or  administrator. 


not  the  heir,  shall  have  execution  for  the  damages,  hut  not  for 
the  land.    Fitz.  Admin.  53  :  March,  Q. 

Counts  on  promises  to  a  testator,  may  be  joined  with  counts 
on  promises  to  an  executor,  if  the  damages  recovered  under 
the  last  would  be  assets  in  the  hands  of  the  executor.  Porvtev 
v.  Newton,  6  W.  P.  Taunt.  456. 

An  executor  may  commence  an  action  before  probate;  tmt 
he  cannot  declare  upon  it  without  producing  in  court  the  let- 
ters testamentary  :  he  is  not  like  an  administrator,  who  has 
no  right  till  administration  committed  ;  for  his  right  is  the 
same  before  as  after  probate  of  the  will,  and  the  not  proving 
it  is  only  an  impediment  to  the  action.    1  Salk.  303. 

Although  an  executor  derives  his  title  from  the  will,  it  is 
the  probate  alone  which  authenticates  his  right,  and  it  is  the 
only  evidence  of  this  appointment.  The  seal  of  the  Eccle- 
siastical Court  on  the  probate  proves  itself.  Car.  Temp. 
Hard.  108. 

By  one  of  the  rules  made  by  the  judges  in  H.  T.  4  W.  4. 
pursuant  to  the  stat.  2  and  4  W%  4.  c,  42,  and  which  rules  were 
to  come  into  operation  from  and  after  the  first  day  of  the  fol- 
lowing Easter  Term,  unless  parliament  should  in  the  mean- 
time otherwise  direct,  it  is  ordered  that  in  all  actions  by  and 
against  executors  or  administrators,  the  character  in  which  the 
plaintiff  or  defendant  is  stated  in  the  record  to  sue  or  be  sued, 
shall  not  in  any  case  be  considered  as  in  issue,  unless  specially 
denied. 

An  action  of  debt  did  not  lie  against  an  executor  or  adminis- 
trator upon  a  simple  contract,  in  which  the  deceased  could  have 
waged  his  law.  1  N.  R.  2$3.  And  although  wager  of  law 
is  now  abolished  by  §  13.  of  the  3  and  4  IV.  4.  c.  42.  it  ia 
enacted  by  the  following  section,  that  an  action  of  debt  on 
simple  contract  shall  in  no  case  be  maintainable  against  any 
executor  or  administrator. 

Nothing  can  be  debt  in  the  executor,  which  was  not  debt  in 
the  testator.  Cro.  Eliz.  232.  A  promise  to  pay  to  an  exe- 
cutor^ when  the  testator  is  not  named,  is  not  good.  Cro.  he. 
570.  But  a  testator  may  bind  his  executors  as  to  his  goods, 
though  he  himself  is  not  bound*  Ibid.  And  an  executor  may 
recover  a  duty  due  to  the  testator,  though  he  be  not  named. 
Dyer,  14.  Action  lies  against  an  executor  upon  a  collateral 
promise  made  and  broken  by  the  testator.  Cro.  Jac.  66& 
The  testators  assumpsit  to  do  any  collateral  thing,  as  to  build 
an  house,  &c.  winch  is  not  a  debt,  binds  executors. 
Cent.  "290.  336.  Assumpsit  ties  upon  a  contract  of  the  testator; 
and  the  reason  is  the  same  upon  a  promise,  where  the  testatW 
had  a  valuable  consideration.  Palm.  329.  Though  a  debt 
upon  a  simple  contract  of  the  testator,  cannot  be  recovered  of 
the  i  xecutor  bv  action  of  debt  ;  yet  it  may  by  assumpsit*  J  Lcto 
200 :  y  Rep.  87- 

The  executrix  of  an  attorney  is  liable  in  an  action  on  the 
case  for  negligence  of  her  testator  in  not  making  due  inquiry 
into  the  validity  of  a  security  upon  which  his  client  proposed 
to  advance  mono  v.     1  J).  $  It-  30.  . 

Executors  of  an  obligor  of  a  bond  given  by  the  father  ot 
two  illegitimate  children  for  payment  of  an  annuity  of  30i  lor 
their  support  and  that  of  their  mother  during  their  joint  lives, 
or  in  case  of  the  death  of  the  children  during  the  hie  ot  W 
mother,  are  liable  upon  the  bond  for  the  arrears  of  the  annuity 
accruing  after  the  death  of  that  child.    1  D.  $  11  a48:  5 

But  if  an  author  undertakes  to  compose  a  work  and  dies 
before  the  completion  of  it,  his  executors  are  discharged  tram 
this  contract,  for  ir  is  merely  personal,  and  has  become  impossi- 
ble to  he  performed.    1  Tyrrtvk.  Ex.  7c\  340.  . 

An  action  does  not  lie  at  law  against  an  executor  lor  a 
general  legacy.    5  T.  R.  690:  7  B.  %  C'Jf\  But 
otherwise  in  the  case  of  a  specific  legacy  to  which  the  executor 
has  assented.    1  Stra,  70 :  3  East,  1 23. 

A  defendant  may  be  declared  against  as  an  e*ecul^n 
administrator  though  the  process  only  describes  him  genenmjr. 
3  B.  $  B.  4. 
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If  two  persons  are  jointly  bound,  and  one  of  them  dies,  the 
survivor  only  shall  be  charged,  and  not  the  others  executor. 
Patch*  Hi  Car.  2.  When  there  are  two  executors,  if  one  of 
them  dies,  action  is  to  be  brought  against  the  surviving  exe- 
cutor, and  not  the  executor  of  the  deceased :  but  in  equity  the 
testator's  goods  are  liable  in  whosesoever's  hands  they  are. 
1  Leon.  304:  Chan.  Rep.  .57- 

If  there  he  no  assets,  the  obligee  executor  may  sue  the  heir 
of  the  obligor  testator  in  action  of  debt  upon  his  bond*  1  Satlc. 
304:  1  Lfl  Abr.  o7/i. 

An  executor  shall  be  charged  with  rent  in  the  detinet,  if  he 
hath  assets;  and  if  he  continues  the  possession,  he  shall  be 
charged  in  the  debet  and  detinet,  in  respect  of  the  perception 
of  the  profits,  whether  he  hath  assets  or  not*     1  Lev.  12?. 

If  an  executor  has  a  term,  and  the  rent  reserved  is  more 
than  the  value  of  the  premises,  in  action  brought  against  him 
for  it  in  the  debet  and  detinet,  he  may  plead  the  special  matter, 
viz.  That  he  hath  no  assets,  and  that  the  land  is  of  less  value 
than  the  rent,  and  demand  judgment  if  he  ought  not  to  be 
charged  in  the  detinet  tan  turn ;  and  he  cannot  waive  the  lease 
without  renouncing  the  whole  executorship.    1  Satk.  297. 

But  see  4  B.  cy  Ad.  241.  in  which  it  was  held,  that  where  a 
term  of  years  becomes  vested  in  executors,  and  the  yearly  value 
is  less  than  the  reserved  rent,  the  executors  are  liable  in  the 
debet  and  deiinct  as  assignees,  for  so  much  of  the  rent  as  the 
premises  arc  worth. 

If  an  executor  releases  all  actions,  suits,  and  demands,  it 
extends  only  to  demands  in  his  own  right,  not  such  as  he  hath 
as  executor.    Shaw.  1.03. 

One  executor  cannot  regularly  sue  another  at  law  ;  but  he 
may  have  relief  in  equity:  in  the  eye  of  the  law  all  are  but 
as  one  executor ;  and  most  acts  done  by,  or  to  any  of  them>  are 
esteemed  acts  d  me  by  or  to  all  of  them,  1  RoL  Ab.  918,  If 
where  one  executor  is  sued,  he  plead  that  there  is  another  exe- 
cutor, he  ought  to  show  that  he  hath  administered.  1  Lev.  Hi], 
And  he  only  that  administers  is  to  be  sued  in  actions  against 
executors;  but  actions  brought  by  executors  are  to  be  in  the 
name  of  all  of  them,  though  some  do  not  Lake  upon  them  the 
executorship/  1  Hot.  924:  Jerih  Cent.  106,  1<  7.  If  any  exe- 
cutor refuses  to  join  in  an  action  with  his  co-executors  he  must 
be  summoned  and  severed. 

An  executor  is  not  disabled  by  outlawry  to  sue  for  the  debts 
of  the  testator. 

By  the  stat.  of  Frauds,  2,9  Car.  2.  h.  3.  no  action  shall 
charge  an  executor  to  answer  damages  out  of  his  own  estate, 
upon  any  promise  to  another,  unless  there  be  some  writing 
thereof  signed  by  the  party  to  be  charged  therewith.  See 
ll<i nn  v.  Httgkes,  4  Bro.  P.  C 

A  promissory  note,  by  which  the  makers  as  executors  jointly 
find  severally  promise  to  pay  on  demand  with  interest,  renders 
them  personally  liable,    a  B.  ey  Ji  460.  S.  C.  :  5  Moore,  282. 

Against  an  administrator  and  for  him,  action  will  lie,  as  for 
and  against  an  executor,  and  he  shall  he  charged  to  the  value  of 
the  goods,  and  no  further:  unless  it  be  by  his  own  false  plea,  or 
by  wasting  the  goods  of  the  intestate.  An  executor  or  adminis- 
trator shall  never  he  charged  de  bonis  propriis,  but  where  he 
doth  some  wrong  ;  as  by  selling  the  testator's  goods,  and  con- 
verting the  money  to  his  own  use,  concealing  or  wasting  them, 
or  by  pleading  what  is  false.  Dyer,  210:  2  RoL  Rep. 
But  this  plea  must  be  of  a  fact  within  his  own  knowledge. 
If  an  administrator  plead  plenc  admin  islravit,  and  it  is  found 
against  htm,  the  judgment  shall  be  de  bonis  propriis,  because 
it  is  a  false  plea,  and  that  upon  his  own  knowledge.  2  Cro. 
lpl.  Contra  where  he  pleads  such  a  plea,  and  that  he  hath 
no  more  than  to  satisfy  such  a  judgment,  &c.  the  recovery 
shall  be  de  bonis  lest  at  oris,  &e.  2  Rol*  Rep.  400.  See  on  this 
subject  Williams  on  Ejcccttturs,  p*  1216.  Upon  pletie  adminis~ 
travil  pleaded  by  an  administrator,  the  plaintiff  must  prove  his 
debt,  or  he  shall  recover  but  a  penny  damages,  though  there  be 
assets;  because  the  plea  only  admits  the  debt,  but  not  the  quart' 
turn.    1  Salic.  296. 


Special  bail  is  not  required  of  administrators  or  executors 
in  any  action  brought  against  them  for  the  debt  of  the  intes- 
tate 1  except  where  they  have  wasted  the  goods  of  the  deceased . 
Seef.r™.  Eth.503:  Yctv.  1 68:  Hut.  69:  2  RoL  Rep.  87: 
I  SalL  207  :  3  Satk.  106.  Where  an  administrator  is  plaintiff, 
he  must  show  by  whom  administration  was  granted;  for  that 
only  entitles  hint  to  the  action  :  but  if  an  administrator  is 
defendant,  the  plaintiff  need  not  set  forth  by  whom  adminis- 
tration was  granted,  for  it  may  not  be  within  his  knowledge. 
Sid.  2%8:  I  Lulw.  301.  Generally  an  administrator  shall  be 
charged  by  otbers  for  any  debt  or  duty  due  from  the  deceased, 
as  he  himself  might  have  been  charged  in  his  life- time ;  so  far 
as  he  hath  any  of  the  intestate's  estate  to  discharge  the  same. 
Co.  Lit.  219:  Dyer,  14. 

At  common  law  executors  or  administrators  could  not  dis- 
train for  arrears  either  of  rent  issuing  out  of  laud,  the  property 
of  third  parties,  or  of  rents  of  lands  whereof  the  deceased  was 
owner,  where  such  arrears  had  accrued  in  his  life- time ;  but  by 
virtue  of  the  32  H.  8.  c.  87-  and  3  and  4  W.  4.  e.  42.  §  37- 
executors  may  make  a  distress  in  all  cases  where  it  might  have 
been  had  by  their  testator  or  intestate  during  his  life. 

An  executor  or  administrator  is  entitled  to  all  the  equitable 
interests  of  the  deceased,  and  mav  in  his  representative  capa- 
city enforce  them  in  a  court  of  equity.     Com*  Dig.  Chancery. 

An  executor  or  administrator  may  exhibit  a  bill  for  the  dis- 
covery of  the  personal  estate  of  the  deceased;  1  Vera.  106; 
institute  a  suit  against  creditors  for  the  purpose  of  having 
their  several  chums  adjusted  by  the  decree  of  the  court,  where 
lie  linds  the  affairs  of  the  testator  so  complicated  as  to  render 
the  administration  of  the  estate  unsafe ;  2  Fern.  37 ;  and 
where  there  is  a  deficiency  of  assets  to  pay  creditors,  fde  a  bill 
to  compel  a  legatee  to  refund  his  legacy.    3  East,  123. 

On  the  other  hand  an  executor  or  administrator  is  liable  in 
his  representative  character  to  all  equitable  demands  with 
regard  to  personal  property  which  existed  against  the  deceased 
at  the  time  of  his  death.    Toller,  449. 

Executors  and  administrators  are  in  almost  every  respect 
considered  in  courts  of  equity  as  trustees.  Hence  they  will 
entertain  a  bill  for  a  personal  legacy,  or  the  distribution  of  an 
intestate's  personal  estate  ;  1  fern.  KM-;  and  compel  an  executor 
or  administrator,  as  they  do  an  express  trustee,  to  discover  and 
set  forth  an  account  of  the  assets,  and  of  his  application  of  them. 

It  has  been  the  constant  habit  of  courts  of  equity  to  charge 
the  representatives  of  trustees  with  breaches  of  trust,  and  this 
whether  they  derive  benefit  from  the  breach  of  trust  or  not. 
1  Seho.  ey  Lef  L2~2  ;  17  Ces.  489, 

By  stat.  17  Car.  2.  c.  8,  §  1.  on  any  judgment  after  verdict, 
had  by  or  in  the  name  of  an  executor  or  administrator;  an 
administrator  de  bonis  non  may  sue  forth  a  scire  facias,  and 
take  execution  upon  such  judgment.  If  an  executor  makes 
himself  a  stranger  to  the  will  of  the  testator,  or  pleads  Ne 
umptes  executor,  or  any  fa ise  plea,  and  it  is  found  against  him, 
judgment  shall  be  de  bonis  propriis:  in  other  cases  de  bonis 
test  a  for  is.     (  ro.  Jar.  447- 

If  on  a  scire  facias  against  an  executor,  the  sheriff  return 
a  devastavit,  the  plaintiff  shall  have  judgment  and  execution 
de  bonis  propriis  of  the  defendant ;  and  if  nulla  bona  be  re- 
turned, he  may  have  a  capias  ad  satisfaciend.  or  an  elegit. 
*2  Sets.  7^1  :  Dt/er,  185.  But  one  executor  shall  not  be  charged 
with  a  devastavit  made  by  his  companion  ;  for  the  act  of  one 
shall  charge  the  other  no  furs  her  than  the  gefids  of  the  testator 
in  his  hands  amount  to.    Cro.  Eliz.  3)8. 

If  an  executor  does  any  waste,  or  misemploys  the  estate  of 
the  deceased,  or  doth  any  thing  by  negligence  or  fraud,  &c.  it 
is  a  devastavit,  and  he  shall  be  charged  for  so  much  out  of  his 
own  goods.  8  Rep.  133.  And  a  new  executor  may  have  an 
action  against  a  former  executor,  who  wTasted  the  goods  of  the 
deceased  ;  or  the  old  one  mav  remain  chargeable  to  creditors, 
&c.    Hob.  2«i. 

Formerly  if  an  executor  wasted  goods,  and  left  an  executor, 
and  died  leaving  assets,  his  executor  should  not  be  chargeable, 
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because  it  was  a  personal  tort.  2  Lev.  120.  But  now  it  is 
otherwise  by  the  stat.  4  and  5  W.  §  M.  c.  24. 

If  an  executor  takes  an  obligation  in  his  own  name,  for  a 
debt  due  by  simple  contract  to  the  testator,  this  shall  charge 
him  as  much  as  if  he  had  received  the  money ;  for  the  new 
security  hath  extinguished  the  old  right,  and  is  quasi  a  pay- 
ment to  him.    Off.  of  Ex.  158:  Yelv.  10:  1  Lev.  189- 

So  if  the  executor  sues  a  peison  in  trover  and  conversion,  in 
which  he  has  a  right  to  recover  ;  and  afterwards  he  and  the 
defendant  come  to  an  agreement,  that  he  shall  pay  the  exe- 
cutor such  a  sum  at  a  future  day-,  and  the  party  fails,  this  is  a 
devastavit;  and  he  shall  answer  ad  valorem.  2  Lev,  ISO: 
2  Jon.  88.  &  C. :  I  Vern.  474.  S.  C. 

It  is  a  devastavit  to  permit  interest  to  run  in  arrcar,  and 
then  suffer  judgment  for  it  ;  and  want  of  assets  to  pay  before 
the  incurring  of  it  by  the  administrator  shall  not  be  intended 
unless  it  be  expressly  pleaded.    2  Leo.  40. 

But  it  does  not  amount  to  a  devastavit  if  an  executor  lends 
out  on  private  security  money  belonging  to  the  testator,  but 
not  wanted  for  the  immediate  uses  of  the  will ;  if  he  exercises 
a  fair  and  reasonable  discretion  on  the  subject.  3  B.  $  A.  360. 

An  executor  in  case  of  a  devastavit  is  in  nature  of  a  trustee 
of  an  estate.    Chan.  Cases,  304-. 

2.  Of  Costs, — Previous  to  the  late  act  of  the  3  and  4  W.  4. 
c.  42.  executors  and  administrators  were  not  liable  to  costs  when 
plaintiffs  upon  a  nonsuit  or  verdict  where  the  action  was 
brought  upon  a  contract  entered  into  by  the  deceased,  or  for  a 
wrong  done  in  his  lifetime ;  but  they  were  where  they  sued 
on  a  contract  made  with  or  for  a  wrong  done  to  themselves. 
1  SalL  314  :  2  Taunt.  1 1 6\  Also  they  were  made  to  pay  costs 
in  cases  where  they  misconducted  themselves  or  were  guilty  of 
a  wilful  default,  as  where  they  knowingly  brought  a  wrong 
action;  were  guilty  of  a  discontinuance,  I  IV.  Ill  4.31  ;  for 
not  proceeding  to  trial  according  to  notice,  Tidd,  919>  9th  ed.; 
or  upon  a  judgment  of  mm  pros.  Ibid. 

Now  by  the  31  §  of  the  above  statute  it  is  enacted,  that  in 
every  action  brought  by  an  executor  or  administrator  in  right 
of  the  testator  or  intestate,  such  executor  or  administrator  shall, 
unless  the  court  in  which  such  action  is  brought,  or  a  judge  of 
any  of  the  superior  courts,  shall  otherwise  order,  he  liable  to 
gay  costs  to  the  defendant,  in  case  of  being  nonsuited  or  a  ver- 
dict passing  against  the  plaintiff"  and  in  all  other  cases  in  which 
he  would  be  liable  if  such  plaintiff  were  suing  in  his  own 
right  upon  a  cause  of  action  occurring  to  himself ;  and  the 
defendant  shall  have  judgment  for  such  costs,  and  they  shall  he 
recovered  in  like  manner. 

Executors  and  administrators,  when  defendants,  have  no 
privilege  with  respect  to  costs ;  and  are  liable  to  pay  them 
de  bonis  propriis  if  there  are  no  assets.  Tidd,  101  (>,  8th  ed. 
9  B.  $  a  658. 

EXECUTORY  ESTATE.  Is  where  an  estate  in  fee 
created  by  deed  or  fine  is  to  be  afterwards  executed  by  entry, 
livery,  writ,  &c.  Leases  for  years,  rents,  annuities,  conditions, 
&c.  are  called  inheritances  executory.  Wood's  Inst.  293,  Estates 
executed  are  when  they  pass  presently  to  the  person  to  whom 
conveyed,  without  any  after  act.  2  Inst.  513.    See  tit.  Estate. 

Executory  Devise.  The  devise  of  a  future  interest.  A 
devise  that  vests  not  at  the  death  of  the  testator,  but  depends  on 
some  contingency  which  must  happen  before  it  can  vest.  1  Eq. 
Cas.  Abr.  486. 

An  executory  devise  differs  from  a  remainder  in  three  very 
material  points.  I.  That  it  needs  not  any  particular  estate  to 
support  it.  2.  That  by  it  a  fee-simple  or  other  less  estate  may 
be  limited  after  a  fee-simple.  3.  That  by  this  means  a  re- 
mainder may  be  limited  of  a  chattel  interest,  after  a  particular 
estate  for  life  created  in  the  same.  See  tit.  Remainder,  and 
£  Comm.  172—5. 

1.  The  first  case  happens  when  a  man  devises  a  future 
estate  to  arise  upon  a  contingency  :  and  until  that  contingency 
happens  does  not  dispose  of  the  fee-simple,  but  leaves  it  to 
descend  to  his  heir  at  law.    As  if  one  devises  land  to  a  feme- 


sole  and  her  heirs,  upon  her  day  of  marriage :  here  is  in  effect 
a  contingent  remainder  without  any  particular  estate  to  sun 
port  it  ;  a  freehold  commencing  in  futuro.  This  limitation 
though  it  would  be  void  in  a  deed,  yet  is  good  in  a  will  bv 
way  of  executory  devise.  1  Sid.  153.  For,  since  by  a  devise 
a  freehold  may  pass  without  corporal  tradition  or  liverv  of 
seisin  (as  it  must  do  if  it  passes  at  all),  therefore  it  may  com- 
mence  in  futuro  ;  because  the  principal  reason  why  it  cannot 
commence  in  futuro  in  other  cases,  is  the  necessity  of  actual 
seisin,  which  always  operates  in  preesenii.  And  since  it  may 
thus  commence  in  futuro,  there  is  no  need  of  a  particular  estate 
to  support  it,  the  only  use  of  which  is  to  make  the  remainder 
by  its  unity  with  the  particular  estate,  a  present  interest! 
And  hence  also  it  followed,  that  such  an  executory  devise  not 
being  a  present  interest,  could  not  be  barred  by  a  recovery  suf- 
fered before  it  commenced.  Cro.  Jac*  593,  See  this  Diet.  tit. 
Fine  and  Recovery. 

%  By  executory  devise  a  fee,  or  other  less  estate,  may  be 
limited  after  a  fee.  And  this  happens  where  a  devisor  devises 
his  whole  estate  in  fee,  but  limits  a  remainder  thereon  to  com- 
mence on  a  future  contingency.  As  if  a  man  devises  lands  to 
A.  and  his  heirs  ;  hut,  if  he  dies  before  the  age  of  twenty-one, 
then  to  B.  and  his  heirs :  this  remainder  also,  though  void  in 
deed,  is  good  by  way  of  executory  devise.    2  Mod.  289. 

In  both  these  species  of  executory  devises,  the  contingencies 
ought  to  be  such  as  may  happen  within  a  reasonable  time,  as 
within  one  or  more  life  or  lives  in  being,  or  within  a  moderate 
term  of  years ;  for  courts  of  justice  will  not  indulge  even  wills, 
so  as  to  create  a  perpetuity,  which  the  law  abhors.  12  Mod, 
28?  :  1  Vern.  Uy\<  :  1  Saik.  22[).  The  utmost  length  that  has 
been  hitherto  allowed  for  the  contingency  of  an  executory 
devise  of  either  kind  to  happen  in,  is  that  of  a  life  or  lives  in 
being,  and  one  and  twenty  years  afterwards.  As  when  lands 
are  devised  to  such  unborn  son  of  a  feme-covert  as  shall  first 
attain  the  age  of  twenty-one,  and  his  heirs;  the  utmost  length 
of  time  that  can  happen  before  the  estate  can  vest,  is  the  life 
of  the  mother  and  the  subsequent  infancy  of  her  son,  and  this 
hath  been  decreed  to  be  a  good  executory  devise.  Forr.  232. 
This  limit  was  taken  from  the  time  in  which  an  estate  may  be 
rendered  unalienable  by  a  strict  settlement.  An  executory 
devise  to  an  unborn  son  of  a  man,  may  be  suspended  a  few 
months  beyond  the  life  of  the  father,  and  twenty-one  years 
afterwards,  by  a  posthumous  birth.    See  post  I.  ad  fnem. 

S.  By  executory  devise  a  term  of  years  may  be  given  to  one 
man  for  his  life,  and  afterwards  limited  over  in  remainder  to 
another,  which  could  not  be  done  by  deed :  for,  by  law,  the 
first  grant  of  it  to  a  man  for  life,  was  a  total  disposition  of 
the  whole  term  ;  a  life  estate  being  esteemed  of  a  higher  and 
larger  nature  than  any  term  for  years.    8  Rep.  95. 

And,  at  first,  the  courts  were  tender  even  in  the  ease  of  a 
will  of  restraining  the  devisee  for  life  from  aliening  the  term, 
but  only  held,  that  in  case  he  died  without  exerting  that  act 
of  ownership,  the  remainder  over  should  then  take  place;  for 
the  restraint  of  the  power  of  alienation,  especially  in  very  long 
terms,  was  introducing  a  species  of  perpetuity.  Bro.  tit. 
Chattels,  23  :  Dyer,  74.  But,  soon  afterwards  it  was  held, 
that  the  devisee  for  life  hath  no  power  of  alienating  the  teira, 
so  as  to  bar  the  remainder-man.  Dyer,  35  S:  8  Rep.  9&  ^  el> 
in  order  to  prevent  the  danger  of  perpetuities,  it  was  settled, 
that  though  such  remainders  may  be  limited  to  as  many  per- 
sons successively  as  the  devisor  thinks  proper,  yet  they  must  all 
be  in  esse  during  the  life  of  the  first  devisee ;  for  then,  as  it  ii 
expressed,  all  the  candles  are  lighted,  and  are  consuming  toge- 
ther, and  the  ultimate  remainder  is  in  reality  only  to  that  re- 
mainder-man who  happens  to  survive  the  rest.  It  was  abo 
settled  that  such  remainder  may  not  be  limited  to  take  effect, 
unless  upon  such  contingency  as  must  happen  (if  at  all) 
during  the  life  of  the  first  devisee.  1  Sid.  551 :  Skinn.  341: 
3  P.  Wms.  358.    See  post,  II. 

Having  said  thus  much  on  executory  devises  in  general*  sub- 
sequent information  may  be  thus  divided. 
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I.  Of  Executory  Derives  of  Lands  of  Inheritance. 
II.  Of  Executory  Derives  of  Terms  for  Years,  and  of  per* 
so/ial  Goods  and  (J  halt  els* 

L  It  is  a  settled  rule  of  law  that  where  the  court  can  con- 
strue a  devise  to  be  a  contingent  remainder,  they  will  never 
construe  it  to  be  an  executory  devise.  2  Bos.  %■  Pull.  298, 
See  tit.  Remainder,  \l. 

If  a  particular  estate  is  limited,  and  the  inheritance  passes 
out  of  the  donor,  this  is  a  con  tin  gent  remainder  ;  but  where  the 
fee  by  a  devise  is  vested  in  any  person  and  to  he  vested  in  an- 
other by  contingency-  this  is  an  executory  devise:  and  in  all 
cases  of  executory  devises,  the  estates  descend  until  the  con- 
tingencies happen,  Ray  in.  28  :  I  Lutw.  7<j$.  Where  a  con- 
tingent estate  limited,  depends  upon  a  freehold,  which  is  capable 
of  supporting  a  remainer,  it  shall  never  he  construed  an  exe- 
cutory devise,  but  a  remainder.  And  so  it  is  if  the  estate  be 
limited  by  words  in  pratsenti,  as  when  a  person  devises  his  lands 
to  the  heirs  of  A,  B.  who  is  living,  &c.  Though  if  the  same 
were  to  the  heir  of  A.  after  his  death  it  would  be  as  good  as  an 
executory  devise.    2  Sound.  380:  4  Mod.  255. 

One  by  will  devises  land  to  his  mother  for  life,  and  after  her 
death,  to  his  brother  in  fee ;  provided,  that  if  his  wife,  being 
then  enceinte,  be  delivered  of  a  son,  then  the  land  to  remain  to 
him  in  fee,  and  dies,  and  the  son  is  born  ;  in  this  case  it  was 
held,  that  the  fee  of  the  brother  shall  cease  and  vest  in  the 
son,  by  way  of  executory  devise,  on  the  happening  of  the  con- 
tingency ;  and  here  such  a  fee  estate  enures  as  a  new  original 
devise  to  take  effect  when  the  first  fails.  Dyer,  r,3,  127: 
Cro.  Jac.  592,  A  remainder  of  a  fee  may  not  be  limited  by 
the  rules  of  law,  after  a  fee  simple;  for  when  a  man  hath 
parted  with  his  whole  estate,  there  cannot  remain  any  thing 
for  him  to  dispose  of :  but  of  late  times  a  distinc  tion  hath  been 
made  between  an  absolute  fee  simple,  and  a  fee  simple  which 
depends  Upon  a  contingency,  or  is  conditionally  limited;  espe- 
cially where  such  a  contingency  may  happen  in  the  course  of  a 
few  years,  or  of  one  or  two  lives  ;  and  where  such  a  remainder 
is  limited  by  will,  it  is  called  an  executory  devise.  2  Nels,  Abr. 
797- 

An  estate  devised  to  a  son  and  his  heirs,  upon  condition  that 
if  he  did  not  pay  the  legacies  given  by  the  will  within  such  a 
time  that  then  the  land  should  remain  to  the  legatees,  &c.  and 
their  heirs;  this  limitation  of  a  fee  in  remainder,  after  a  fee 
limited  to  the  son,  being  upon  the  contingency  of  the  son's 
failing  in  payment  of  the  legacies,  was  adjudged  good  !>y  wav 
of  executory  devise.  Cro.  Eliz.  833.  And  where  the  father 
devised  his  lauds  to  his  youngest  son  and  his  heirs,  and  if  he 
die  without  issue,  the  eldest  son  being  alive,  then  to  him  and 
his  heirs ;  this  was  held  a  good  remainder  in  fee  to  the  eldest 
brother,  after  the  conditional  contingent  estate  in  fee  to  the 
youngest,  as  depending  upon  the  possibility  that  he  might  be 
alive  when  his  youngest  brother  died  without  issue  ;  and  his 
dying  without  issue  was  a  collateral  determination  of  his  estate, 
whilst  the  other  was  living,     Godb.  282  :  %  Acts.  Abr.  798. 

If  a  devise  be  "  to  A.  for  ever,  that  is,  if  he  shall  have  a 
son  or  sons  who  shall  attain  21,  but  if  A,  shall  die  without 
son  or  sons  to  inherit,  that  the  son  of  B.  shall  inherit this 
is  a  fee  in  A,  with  an  executory  devise  to  the  son  of  B.  who 
shall  take  if  A,  die  without  issue,  or  if  the  issue  die  before  21, 
1  Bro.  C  R.  U7. 

If  a  devise  be  to  the  second  son,  then  unborn,  of  A#  B.7  and 
after  his  decease,  or  accession  to  his  paternal  estate,  then  to  his 
second  son  and  his  heirs  male,  with  remainders  over:  such 
second  son  of  A,  B.  when  born,  will  take  an  estate  in  tail  male 
by  way  of  executory  devise,  determinable  on  the  accession  of 
the  family  estate,  and  in  the  mean  time  the  lands  descend  to 
the  heir  of  the  testator,    2  Black.  Rep.  1159. 

One  devised  to  his  daughter  then  under  age,  an  estate  in 
feet  and  if  she  died  under  the  age  of  21  years,  unmarried,  and 
without  leaving  lawful  issue,  then  to  his  wife  in  fee.  The 
daughter  married,  and  died  under  21  without  issue,  but  left 


her  husband  surviving  her.  The  Court  of  K.  B.  held  that  the 
devise  over  did  not  take  effect,  as  bv  the  words  of  the  will  it 
was  made  to  depend  on  the  happening  of  the  three  events, 
dying  under  21,  dying  under  that  ageuumarried,  and  dying 
under  that  age  without  issue.  Doe,  d.  Baldwin  $  Ux.,  v.  Raw- 
ding  $  Ux.,  Term  Rep.  K.  B.  E*  59  <?.  3.  441  :  and  see  Doe 
v.  Cook,  7  East,  269.  and  Doe  v.  Jessop,  12  East,  269*  But 
sec  2  Fes.  24-7.  and  3  Ves.jun.  4,50. 

A  testator  having  by  his  will  devised  to  his  son  W,  F,  in  fee, 
and  afterwards  added,  that  if  he  should  have  no  children,  child, 
or  issue,  the  estate  should,  on  the  decease  of  W.  F,,  become  the 
property  of  the  testator's  heir  at  law,  subject  to  such  legacies 
as  \Y\  F.  might  bear  by  will  to  the  younger  branches  of  the 
family,  it  was  held  that  W.  F,  took  an  estate  in  fee,  with  an 
executory  devise  over  (in  the  event  of  his  leaving  no  issue 
living  at  the  time  of  his  death)  to  the  person  who,  on  the  hap- 
pening of  that  event,  should  become  heir  at  law  of  the  testator. 
3  B.  $  A.  646. 

An  executory  limitation  of  either  real  or  personal  estate  to 
arise  after  an  indefinite  failure  of  issue  is  void,  1  Salic.  232. 
But  executory  interests  limited  in  defeasance  of  an  estate  tail, 
are  not  within  the  rules  against  perpetuities,  for  being,  with 
all  other  limitations,  ulterior  to  such  an  estate,  liable  to  be 
destroyed  by  the  tenant  in  tail,  they  are  not  within  the 
mischief.    2  Salk.  5J0:  4  Burr.  l[)2$. 

By  39  and  40  G.  3.  c.  9$.  reciting  f  that  it  is  expedient  that 
all  dispositions  of  real  and  personal  estates,  whereby  the 
produce  and  profits  thereof  are  directed  to  be  accumulated,  and 
the  beneficial  enjoyment  thereof  is  postponed,  should  be  made 
subject  to  certain  restrictions ;  *  it  is  enacted,  that  no  person 
shall  by  deed  or  will  settle  or  dispose  of  any  real  or  personal 
property,  in  such  manner  that  the  rents  or  profits  shall  be 
accumulated,  for  a  longer  term  than  the  life  of  the  settler,  or 
twenty -one  years  after  his  decease,  or  during  the  minority  of 
any  party  living  (or  in  ventre  sa  mere)  at  the  time  of  such 
decease,  or  the  minorities  of  parties  beneficially  entitled :  all 
directions  to  the  contrary  are  declared  void,  and  the  rents,  &e* 
are  to  go  to  the  parties  who  would  be  entitled  if  such  accumu- 
lation were  not  directed.  This  act  does  not  extend  to  provi- 
sions for  payment  of  debts,  or  for  raising  portions  for  children, 
or  respecting  the  produce  of  timber:  nor  to  the  disposition  of 
heritable  property  in  Scotland, 

A  limitation  by  way  of  executory  devise,  which  is  not  to  take 
effect  until  after  the  determination  of  a  life  or  lives  in  being, 
and  a  term  of  twentv-one  years  as  a  term  in  gross,  and  without 
reference  to  the  infancy  of  any  person  who  is  to  take  under 
such  limitation,  or  of  any  other  person,  is  a  valid  limitation. 
Secus,  if  to  the  term  in  gross  of  twenty-one  years  be  added 
the  number  of  months  equal  to  the  period  of  gestation.  (In 
the  House  of  Lords.)     10  Bing.  140. 

II.  Of  Executory  Devisee  of  Terms  for  Years,  and  of  per- 
sonal  Goods  and  Chaff  eh. —  It  has  now  been  long  fully  settled, 
that  a  term  for  years,  or  any  chattel  interest,  mav  be  given  by 
an  executory  devise  to  an  unborn  child  of  a  person  in  existence, 
when  it  attains  the  age  of  twenty-one ;  and  that  the  limits  of 
executory  devises  of  real  and  personal  property  are  precisely 
the  same,    Fearne.    See  ante  I. 

t  It  is  very  common  to  bequeath  chattel  interests  to  A,  and 
his  issue,  and  if  he  dies  without  issue  to  B.  It  seems  now  to 
be  determined,  that  where  the  words  are  such  as  would  have 
given  A.  an  estate  tail  in  real  property  ;  in  cases  of  personal 
property  the  subsequent  limitations  are  void,  and  A.  has  the 
absolute  interest:  but  if  it  appear  from  any  clause  or  circum- 
stance in  the  will,  that  the  testator  intended  to  give  it  over 
only  in  case  A,  had  no  issue  living  at  the  time  of  his  death, 
upon  that  event  the  subsequent  limitation  will  he  good  as  an 
executory  devise.  See  Fearne,  and  the  cases  referred  to  in 
Car\y  P.  W.  iii.  262, 

Formerly  where  a  term  of  years  (which  is  but  a  chattel)  was 
devised  to  one ;  and  that  if  lie  died,  living  another  person,  it 
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should  remain  to  the  other  person  during  the  residue  of  the 
term,  such  a  remainder  was  adjudged  void  :  for  a  devise  of  a 
chattel  to  one  for  an  hour,  was  a  devise  of  it  for  even  Dyer, 
74.  But  it  was  afterwards  held,  that  a  remainder  of  a  term  to 
one,  after  it  ?vas  limited  to  another  for  life,  was  good:  in  a  case 
where  a  testator  having  a  term,  devised  that  his  wife  should 
have  the  lands  for  so  many  years  of  the  term  as  she  should  live, 
and  that  after  her  death  the  residue  thereof  should  go  to  his 
son  and  his  assigns  ;  and  this  was  the  first  case  wherein  an 
executory  remainder  of  a  term  for  years  was  adjudged  good. 
Dyer,  253.  35S. 

A  person  possessed  of  a  term,  devised  to  his  wife  for 
eighteen  years,  and  after  to  his  eldest  son  for  life,  after  to  the 
sou's  eldest  issue  male  during  life  ;  though  he  have  no  such 
issue  at  the  time  of  the  devise  and  death  of  the  devisor,  if  he 
has  before  his  own  death,  he  shall  have  it  as  an  executory 
devise.  1  Rol.  013,  But  if  one  devise  a  term  to  his  wife  for 
life,  the  remainder  to  his  first  son  for  life,  and  if  he  dies  with- 
out issue,  to  his  second  son,  Sec.  the  remainder  to  the  second 
son  is  void,  and  no  executory  devise ;  yet  where  the  dying 
without  issue  living  at  a  person's  death,  may  he  confined  to  one 
life,  it  hinders  not  a  remainder  over.    1  Eq.  Abr.  194. 

Where  there  is  an  executory  devise,  there  needs  not  any 
particular  estate  to  support  it ;  and  hecause  the  person  who  is 
to  take  upon  contingency,  hath  not  a  prevent  hut  future  in- 
terest, his  estate  cannot  be  barred  by  a  common  recovery.  %  Nels. 
Ahr.  797,  798.  It  is  held,  executory  devises,  and  limitations 
of  the  trust  of  a  term,  are  governed  alike.    1  Fern.  234. 

The  husband  being  possessed  of  a  term  for  years,  devised 
ike  lease  itself  to  his  wife  for  her  life,  and  after  her  death  to 
her  children  wipreferred ;  it  was  insisted  for  the  wife  that  she 
had  the  whole  term,  the  devise  being  of  the  lease  itself  and 
the  lands  are  not  mentioned  throughout  the  will ;  but  adjudged 
that  the  wife  had  only  an  estate  jor  so  many  years  of  the  lease 
as  she  should  live,  and  that  so  much  as  remained  unexpired  at 
her  death,  was  to  vest  in  the  children  upon  the  contingency  of 
their  living  at  that  time.  1  And.  6\ :  2  Leon.  Q2  :  3  Leon. 
89 :  Gold.  26. 

By  the  rules  of  the  ancient  common  law  there  could  he  no 
future  property,  to  take  place  in  expectancy,  created  in  per- 
sonal goods  and  chattels:  because,  being  things  transitory,  it 
would  occasion  many  suits  and  quarrels,  and  put  a  stop  to  the 
freedom  of  trade,  if  such  limitations  were  generally  allowed. 
But  yet  in  last  wills  and  testaments  such  dispositions  were  per- 
mitted;  though,  originally,  that  indulgence  was  only  shown 
when  merely  ^he  use  of  the  goods,  and  not  the  goods  them- 
selves, were  given  to  the  first  legatee,  the  property  being  sup- 
posed to  continue  in  the  executor:  but  now  that  distinction  is 
disregarded :  and  therefore  if  a  man,  either  by  deed  or  will, 
limits  furniture,  &c.  to  A.  for  life,  with  remainder  over  to  B, 
this  is  good.  But  wThere  an  estate-tail  in  things  personal  is 
given  to  the  first  or  any  subsequent  possessor,  it  vests  in  him 
the  total  property,  and  no  remainder  over  shall  he  permitted  on 
such  a  limitation.  For  this,  if  allowed,  would  tend  to  a  per- 
petuity, as  the  devisee  or  grantee  in  tail  of  a  chattel  It  as  no 
method  of  barring  the  entail ;  and  therefore  the  law  vests  in 
him  at  once  the  entire  dominion  of  the  property,  being  analo- 
gous to  the  fee-simple,  which  a  tenant  in  tail  may  acquire  in  a 
real  estate.    See  2  Comm.  c.  25.  11.3. 

EXECUTORY.  The  personal  estate  of  the  deceased  ;  and 
falling  under  the  distribution  of  the  executor.    Scot  eh  Diet. 

EXEMPLIFICATION  OF  LETTERS  PATENT,  See. 
See  tit.  Evidence, 

EXEMPLIFICATIONS.  A  writ  granted  for  the  exem- 
plification of  an  original  record.    Reg.  Orig.  290. 

EXEMPTION,  exemption  A  privilege  to  be  free  from 
service  or  appearance ;  as  knights,  clergymen,  Sec.  are  ex- 
empted from  appearing  at  the  county-court  by  statute,  and 
peers  from  being  put  upon  inquests.  6'  Rep.  23.  Persons 
seventy  years  of  age,  apothecaries,  Sec.  are  also  exempted  by 
law  from  serving  on  juries :  and  justices  qf  peace,  at  tonnes,  &c. 


from  parish  offices.  2  List.  247.  There  is  an  exemption  from 
tolls,  &c.  by  the  king's  letters  patent :  and  a  writ  of  exemption 
or  of  case,  to  be  quit  of  serving  on  juries,  and  all  public 
service.  Shep.  Epitam.  104<),  Where  an  act  directs  that  the 
tolls  of  a  navigation  should  he  exempt  from  any  taxes,  rates 
&c.  other  than  such  as  the  land,  which  should  be  used  for  the 
purpose  of  the  navigation,  would  have  been  subject  to  if  the 
act  had  not  been  made ;  that  goes  to  exempt  the  tolls  qua  tdU 
altogether  from  being  rated  in  respect  of  the  line  so  exempted, 
leaving  the  land  rateable  as  before.  Rex.  v.  The  Leeds  and 
Liverpool  Canal  Company,  5  East,  325.  See  further  the 
proper  titles  in  this  Diet. 

Exemption  of  Tithes*    See  tit.  Tithes. 

EXENNIUM  OR  EXHENIUM,  A  gift  at  present;  and 
more  properly  a  new  year's  gift. 

EKERC1TUALK.  A  heriot ;  paid  only  in  arms,  horses 
or  military  accoutrements.    Leg.  Edw.  Conf,  1. 

E  X  F  R  E  D I A 11 E ,  f  rom  ex  an d  th e  Sax./ rede ,  frith,  peace.'] 
To  break  the  peace,  or  commit  open  violence.  Leg,  II,  \, 
r.  13. 

EX  GRAVI  QUERELA.  A  writ  that  lies  for  him  to 
whom  any  lands  or  tenements  in  fee  are  devised  by  will 
(within  any  city,  town,  or  borough,  wherein  lands  are  devise- 
able  by  custom),  and  the  heir  of  the  devisor  enters  and  detains 
them  from  him.  Reg.  Orig.  244 :  Old  Nat.  Br.  87.  And  if 
a  man  devises  such  lands  or  tenements  unto  another  in  tail, 
with  a  remainder  over  in  fee,  if  the  tenant  in  tail  enter,  and  is 
seised  by  force  of  the  entail,  and  afterwards  dieth  without 
issue,  he  in  remainder  shall  liave  the  writ  ex  gravi  querela  to 
execute  that  devise.  New  Nat.  Br.  441.  Abo  where  tenant 
in  tail  dies  without  issue  of  his  body,  the  heir  of  the  donor,  or 
he  who  hath  the  reversion  of  the  land,  shall  have  this  writ  in 
the  nature  of  a  formedon  in  the  reverter.  Ibid.  If  a  devisor's 
heir  be  ousted  by  the  devisee,  by  entry  on  the  lands,  he  maj 
not  after  have  this  writ,  but  is  to  have  his  remedy  by  the  ordi- 
narv  course  of  the  common  law,  Co.  Lit.  311.  Abolished 
after  the  31st  Dec.  1834,  by  the  3  and  4  W.  4.  c.%7>  §  36\ 

EXHIBIT,  vxh  U>  it  u  m .  ]  W  h  e  re  a  d  e  ed  o  r  o  t  h  e  r  wri  t  ing  is 
in  a  suit  in  Chancery  exhibited  to  be  proved  by  witnesses,  and 
the  examiner  or  commissioners  appointed  certify  on  the  back  of 
it,  that  the  deed  or  writing  was  shown  to  the  witness,  to  prove 
it  at  the  time  of  his  examination,  and  by  him  sworn  to;  this  is 
then  called  an  exhibit  in  law  proceedings.  The  same  under  a 
commission  of  bankrupt. 

EXHIBITION.  An  allowance  for  meat  and  drink,  such  as 
was  customary  among  the  religious  appropriators  of  churches, 
who  usually  made  it  to  the  depending  vicar :  the  benefaction 
settled  for  the  maintaining  of  scholars  in  the  Universities,  not 
depending  on  the  foundation,  are  called  exhibitions*  Paroch. 
Anliq,  30%. 

Exhibition-;  in  the  Scotch  law,  is  the  term  applied  to  an 
action  for  compelling  the  production  of  writings. 

EX IGEND ARIES.    See  Exigent cr. 

EXIGENT,  or  exigi  facias.]  A  judicial  writ  that  lies 
where  the  defendant  in  an  action  personal  cannot  be  found,  nor 
any  thing  of  his  within  the  county,  whereby  to  be  attached  or 
distrained  ;  and  is  directed  to  the  sheriff;  to  proclaim  and  call 
him  five  county-court  days,  one  after  another,  charging  him  to 
appear  upon  pain  of  outlawry.  It  is  called  exigent,  because  it 
exact eth  the  party,  u  c.  requires  his  appearance  or  forthcoming 
to  answer  the  law;  and  if  he  come  not  at  the  last  day  s  pro- 
clamation, he  is  said  to  be  quinquies  exacius  (Jive  times  ex- 
acted), and  is  outlawed.    Cromp.  Juris.  188*  . 

The  statutes  requiring  proclamations  on  exigents  awarded 
in  civil  actions,  are  6  H.  S.  c.  4 :  31  Eliz.  c.  3.  Exigents  are 
to  be  awarded  against  receivers  of  the  king  s  money,  who 
detain  the  same ;  and  against  conspirators,  rioters,  Sec.  A/af. 
18  Ed.  3.  c.  1.  And  a  writ  of  proclamation  shall  be  issued  to 
the  sherifF  to  make  three  proclamations  in  the  county  where 
the  defendant  dwells,  for  him  to  yield  himself,  &c.  am 
31  Eliz.  e.  3. 
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The  writ  of  exigent  also  lies  in  an  indictment  for  felony, 
where  the  party  indicted  cannot  be  found.  And  upon  suing 
out  an  exigent  for  a  criminal  matter  before  conviction  there 
shall  he  a  writ  of  proclamation,  &c.  3  Inst.  31 :  4  and  5 
IV.  $  M.^f.  22.  If  a  person  indicted  of  felony  absent  himself 
so  long  that  the  writ  of  exigent  is  awarded*  his  withdrawing 
will  be  deemed  a  figfd  in  law,  whereby  he  will  be  liable  to 
forfeit  his  goods ;  and  though  he  renders  himself  upon  the 
exigent,  after  such  withdrawing,  and  is  found  not  guilty,  it  is 
said  the  forfeiture  shall  stand.  5  Rep.  110:  3  Inst.  232. 
After  a  capiat  directed  to  the  sheriff,  to  take  and  imprison  a 
person,  See*,  if  he  cannot  he  taken,  an  exigent  is  awarded* 
And  after  a  judgment  in  a  civil  action,  the  exigent  is  to  go 
forth  after  the  hrst  capias  ;  but  before  judgment  there  must 
be  a  capias,  alias,  and  pluries.  4  Inst.  177-  If  the  defendant 
be  in  prison,  or  beyond  sea,  &c,  he  or  his  executors  may  reverse 
the  award  of  the  exigent. 

By  r.  94.  of  the  general  rules  made  in  H.  T,  2  W.  4.  it  shall 
not  be  necessary  that  a  pluries  capias  be  stamped  by  the  clerk 
of  the  warrants  to  authorise  the  exigenter  to  make  out  an  exi- 
gent.   See  further,  this  Diet,  tit.  Outlawry. 

EXIGENTER,  exigendarius.~]  An  officer  of  the  Court  of 
Common  Pleafc ;  of  which  officers  there  are  four  in  number. 
They  make  all  exigents  and  proclamations,  in  actions  w  here 
process  of  outlawry  doth  lie ;  and  also  writs  of  supersedeas,  as 
wxdl  as  the  protkonotaries,  upon  such  exigents  made  out  in  their 
offices.  But  the  issuing  writs  of  supersedeas  is  taken  from 
them  by  an  officer  in  the  same  court,  constituted  by  letters 
patent  by  King  James  the  First, 

In  the  K.  B.  the  filacer  is  clerk  of  the  exigents. 

EXIGI  FACIAS.    Sue  Exigent. 

EXILE.  A  banishment,  or  driving  one  away  from  his 
country.  And  this  exile  is  either  by  restraint,  when  the  go- 
vernment forbids  a  man,  and  makes  it  penal  to  return  ;  or  it 
is  voluntary,  where  he  leaves  his  country  upon  disgust,  but 
may  come  back  at  pleasure.    2  Lei).  19E 

One  natural  and  regular  consequence  of  personal  libcrtv 
under  the  laws  of  England  is,  that  every  Englishman  may 
claim  a  right  to  abide  in  his  own  country  so  long  as  he  pleased, 
and  is  not  to  be  driven  from  it  unless  by  sentence  of  the  lawr. 
Exile  and  transportation  are  both  punishments  unknown  to 
the  common  lawr ;  and  wherever  the  latter  is  inflicted,  it  is 
either  by  the  choice  of  the  criminal  himself  to  escape  a  capital 
punishment,  or  by  the  express  direction  of  some  statute.  See 
Magna  Charta,  c.  2Q.  which  expressly  declares  that  no  free- 
man shall  be  banished  unless  by  the  judgment  of  his  peers,  or 
by  the  laws  of  the  land.  And  for  the  provisions  of  the  Habeas 
Corpus  Act,  st.  31  Car.  2.  c.  2.  (termed  by  Blackstone  a  second 
Magna  Chart  a,  and  stable  bulwark  of  our  liberties),  with 
respect  to  sending  Englishmen  prisoners  to  Scotland,  Ireland, 
or  beyond  the  seasj  see  tits.  False  Imprisonment ,  Habeas 
Corpus. 

Soldiers  and  sailors  form  necessary  exceptions  to  these  rules; 
but  it  is  said  the  king  cannot  even  constitute  a  man  deputy 
or  lord  lieutenant  of  Ireland,  nor  make  one  a  foreign  ambas- 
sador against  his  will:  since  these  in  reality  might  be  no  more 
than  honourable  exiles.    2  Inst.  4/6. 

By  the  60  G.  3.  c.  S.  a  person  upon  a  second  conviction  for 
composing  or  publishing  a  blasphemous  or  seditious  libel,  might 
have  been  banished  the  Tinted  Kingdom  for  such  length  of  time 
as  the  court  should  direct.  But  by  the  i  1  G.  4-.  and  1  IV  4, 
c.  73.  the  punishment  of  banishment  for  the  above  offence  was 
repealed. 

See  further,  on  this  subject,  this  Diet,  tits*  Abjuration, 
Clergy,  Felony,  Transudation. 

EaILIUM.  signifies  in  legal  construction  a  spoiling: 
and  by  the  statute  of  Mar Ih ridge  it  seems  to  extend  to  the 
injury  done  to  tenants,  by  altering  their  tenure,  ejecting  them, 
&c.  j  and  this  is  the  sense  that  Fleta  determines,  who  distin- 
guishes between  vasium,  destrudio,  and  ex  ili  u  m  ;  for  he  tells 
us  that  vastum  and  dest radio  are  almost  the  same,  and  are  pro- 
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perly  applied  to  houses,  gardens,  or  woods ;  but  exilium  is 
when  servants  are  enfranchised,  and  afterwards  unlawfully 
turned  out  of  their  tenements.  Fleta,  lib.  1.  c.  U,  See  Slat. 
Marlb.  c.  25. 

EXITUS.  Issue  or  offspring;  and  applied  to  the  issues  or 
yearly  rents  and  profits  of  lands,  Stat.  Westm.  2.  c.  45.  See 
tit.  Issues. 

EXLEGALITUS.  He  who  is  prosecuted  as  an  outlaw7. 
Leg.  Ed n\  Co?tfes.  c.  38. 

EX  MERO  MOTL\  Words  used  in  the  king's  charters 
and  letters  patent,  to  signify  that  he  grants  them  of  his  own 
will  and  mere  motion,  without  petition  or  suggestion  of  any 
other :  and  the  intent  and  effect  of  these  words  is  to  bar  all 
exceptions  that  might  be  taken  to  the  charters  or  letters  pa- 
tent, by  alleging  that  the  king  in  granting  them  was  abused 
by  false  suggestions.  Kit  eh.  352.  When  the  words  ex  mero 
molu  are  made  use  of  in  any  charter,  they  shall  be  taken  most 
strongly  against  the  king,    1  Co.  Rep.  451* 

EX  OFFICIO,  The  power  a  person  has  by  virtue  of  an 
office,  to  do  certain  acts,  without  being  applied  to :  as  a  justice 
of  peace  may  not  only  grant  surety  of  the  peace,  at  the  com- 
plaint or  request  of  any  person,  but  he  may  demand  and  take 
it  ex  officio  at  discretion,  &c.  Dalt.  270. 

Ex  Officio  Informations.  Informations  at  the  suit  of 
the  king,  filed  by  the  Attorney- General,  as  by  virtue  of  his 
office:  without  applying  to  the  court  wherein  tiled  for  leave, 
or  giving  the  defendants  any  opportunity  of  showing  cause 
whv  they  should  not  be  filed.    See  tit.  Information. 

EXONERATIONS  SECT^.  A  writ  lay  for  the  king's 
ward,  to  he  free  from  all  suit  to  the  county-court,  hundred- 
court,  leet,  Sec.  during  wardship.    F.  N.  B.  158. 

EXONERATIONE   SeCTjE  AD  CURIAM   BARON*.     A   Writ  of 

the  same  nature,  sued  by  the  guardian  of  the  king's  ward,  and 
directed  to  the  sheriff  or  stewards  of  the  court,  that  they  do  not 
distrain  him,  &c.  for  not  doing  suit  of  court.  New  Nat.  Br.  352. 
And  if  the  sheriff  distrain  tenants  in  ancient  demesne  to  come 
to  the  sheriff's  torn  or  leet,  they  may  have  a  writ  commanding 
the  sheriff  to  surcease,  &c.  Ibid.  359.  Likewise  if  a  man 
have  lands  in  divers  places  in  the  county,  and  he  is  constrained 
to  come  to  the  leet  where  he  is  not  dwelling,  when  he  resides 
within  the  precincts  of  any  other  leet,  &c,,  then  he  shall  have 
this  writ  to  the  sheriff  to  discharge  him  from  coming  to  any 
other  court -leet  than  in  the  hundred  where  he  dwelleth. 
Ibid.  357. 

By  the  common  law  parsons  shall  not  be  distrained  to  come 
to  court-Ieets  for  the  lands  belonging  to  their  churches ;  and 
if  they  be,  they  may  have  the  writ  exoneratione  secttv,  &c. 
F.  N.  B.  394".  So  shall  a  woman  holding  land  in  dower,  if 
she  is  distrained  to  do  suit  of  court  for  such  land ;  when  the 
heir  has  lands  sufficient  in  the  same  county.  Ibid. 

EXONEKETUR.  An  entry  formerly  made  on  the  bail- 
piece  upon  render  of  a  defendant  to  prison  in  discharge  of  his 
bail. 

By  r.  7.  of  the  general  rules  of  H.  T.  1  W.  4.  the  entry  of 
an  exonerelur  is  no  longer  necessary  to  exonerate  the  bail. 

EX  PARTE.  Of  the  one  part ;  as  a  commission  in  Chan- 
cery ex  parte,  is  that  which  is  taken  out  and  executed  by  one 
side  or  party  only,  on  the  other  party's  neglecting  or  refusing 
to  join.  When  both  plaintiff  and  defendant  proceed,  it  is  a 
joint  commission. 

Ex  parte  talis.  Is  a  writ  that  lies  for  a  bailiff  or  re- 
ceiver, who  having  auditors  assigned  to  take  his  account,  can- 
not obtain  of  them  reasonable  allowance,  but  is  cast  into  pri- 
son. And  the  course  in  this  case  is  to  sue  this  writ  out  of 
the  Chancery-,  directed  to  the  sheriff  to  take  four  mainpernors 
to  bring  his  body  before  the  barons  of  the  Exchequer  at  a 
certain  day,  and  to  warn  the  lord  to  appear  at  the  same  time 
F.  K B.  129. 

EXPECTANT.    Having  relation  to  or  depending  upon; 
and  this  word  is  likewise  used  in  the  law  with  fee,  as  fee- 
ex  pedant. 
3  T 
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Expectancy.  Estates  in,  are  of  two  sorts;  one  created 
by  act  of  the  parties  called  a  remainder ;  the  other  by  act  of 
law,  called  a  reversion*  See  tits.  Estate,  Remainder,  Reversion, 
Executory  Devise. 

EXPEDITATE,  expeditare.^  In  the  laws  of  the  forest 
signifies  to  cut  out  the  ball  of  the  dog's  fore-feet,  for  the  pre- 
servation of  the  king's  game  ;  but  the  ball  of  the  foot  of  a 
mastiff  is  not  to  be  taken  out,  but  the  three  claws  of  the  fore- 
foot on  the  right  side  are  to  be  cut  off  by  the  skin,  Cramp. 
Jurisd.  152:  Manwood,  c.  1 6.  This  relates  to  every  man's 
dog  who  lives  near  the  forest ;  and  was  formerly  done  once 
in  every  three  years  ;  and  if  any  person  keeps  a  great  dog 
not  expeditated,  he  forfeits  to  the  king  3$.  4ef.  4  InsL  308. 
See  tit.  Forest, 

EXPEDITATE  ARBORES.  Trees  rooted  up  or  cut 
down  to  the  roots.    Fleta,  lib.  2.  c.  41. 

EXPENDITORS.  Persons  appointed  by  commissioners 
of  sewers  to  pay,  disburse,  or  expend  the  money  collected  by 
the  tax  for  the  repairs  of  sewers,  &e.,  when  paid  into  their 
hands  by  the  collectors,  on  the  reparations,  amendments,  and 
reformations,  ordered  by  the  commissioners,  for  which  they  arc 
to  render  accounts  when  thereunto  required.  Laws  of  Sewers, 
87,  88.  See  tit.  Sewers.  The  steward  who  supervises  the 
repair  of  the  banks  and  water  courses  in  Romney  Marsh  is 
called  tbe  expenditor. 

EXPENSE  LITIS.  Costs  of  suit,  allowed  a  plaintiff  or 
defendant,  recovering  in  his  action.    See  tit.  Costs* 

EXPENSES.  By  the  7  G.  4.  c.  64.  §  22,  23,  24,  and  25, 
in  all  cases  of  felony,  and  in  certain  specified  cases  of  misde- 
meanor, prosecutors  and  witnesses  attending  in  court  on  recog- 
nizance or  subpoena,  or  before  the  examining  magistrates,  are 
allowed  their  expenses  for  their  trouble  and  loss  of  time. 

By  §  2t>.  courts  of  quarter  sessions  are  empowered  to 
establish  the  rate  of  costs  and  expenses  to  be  allowed,  which 
must  be  approved  of  by  a  judge. 

By  §  27.  the  above  provisions  are  extended  to  the  Court  of 
Admiralty.   See  further,  tit.  Compensation. 

EXPENSES  MILITUM  NON  LEVANDIS,  &c.  An 
ancient  writ  to  prohibit  the  sheriff  from  levying  any  allow- 
ance for  knights  of  the  shire,  upon  those  that  hold  lands  in 
ancient  demesne.  Reg.  Orig.  26l.  For  there  was  also  a 
writ  dc  ex  pen  sis  militum  levandis,  for  levying  expenses  for 
knights  of  the  parliament,  &c.  Reg.  Orig.  191.  See  tit.  Par- 
liament. 

EXPLEES.  The  rents  or  profits  of  an  estate,  &c.  See 
Esptees. 

KXPLORATOR,    A  scout;  also  a  huntsman,  or  chaser, 

EXPORTATION.  The  shipping  or  carrying  out  the 
native  commodities  of  England  for  other  countries;  mentioned 
in  the  statutes  relating  to  the  Customs*  See  this  Diet.  tit. 
Kurt nation  A  els. 

EXPOSITION  OF  DEEDS,  shall  be  favourable,  accord- 
ing to  the  apparent  intent;  and  be  reasonable  and  equal,  &c. 
Co  Lit  313.    See  tit.  Deed. 

EX  POST  FACTO,  is  a  term  used  in  the  law,  signifying 
something  done  after,  or  as  arising  from,  or  to  affect,  another 
thing  that  was  committed  before.  An  act  done,  or  estate 
granted,  may  be  made  good  by  matter  ex  jx>sl  facto,  that  was 
not  so  at  first,  by  election,  &c.  As  sometimes  a  thing  well 
done  at  first,  may  afterwards  become  ill,  5  Rep,  22  :  S  Rep. 
1 46*  An  c,r  post  facto  law  is  one  which  operates  upon  a  sub- 
ject not  liable  to  it  at  the  time  the  law  was  made.  Such  is  an 
act  imposing  duties  of  customs  on  got  ids  imported  before  the 
passing  of  the  act.    See  tit.  Statute. 

EXPOSURE  OF  THE  PERSON.  Is  an  indictable 
offence  at  common  law.    Sid.  138:  1  Keb. 

By  the  5  G.  4.  c.  S3.  §  4.  every  person  wilfully  exposing  his 
person  in  any  public  street,  &c.  with  intent  to  insult  any 
female,  shall  be  deemed  a  rogue  and  vagabond,  and  may  be 
committed  to  the  House  of  Correction  to  hard  labour  for  any 
time  not  exceeding  three  months. 


TO  EXTEND,  extenders]  To  value  the  lands  or  tene- 
ments of  one  bound  by  a  statute,  who  hath  forfeited  his  bond 
at  such  an  indifferent  rate,  as  by  the  yearly  rent  the  creditor 
may  in  time  be  paid  his  debt,    F.  N.  B.    See  the  next  article 

EXTENDI  FACIAS,  or  EXTENT,  extenta.]  U  a 
writ  of  execution  against  the  body,  lands,  or  goods,  or  the  lands 
and  goods,  or  the  lands  only,  of  the  debtor ;  and  it  is  either 
for  the  king  or  the  subject.  For  the  former  it  is  an  ancient 
prerogative  writ  for  obtaining  satisfaction  of  debts  originally 
due  or  assigned  to  the  crown,  or  found  on  an  inquisition  taken 
on  a  writ  of  extent,  or  diem  clan  sit  extremum.  This  terra  is 
also  used  for  the  estimate  or  valuation  of  lands,  which,  when 
made  to  the  utmost  value,  is  said  to  be  the  full  extent T 
whence  come  our  extended  rents,  or  rack  rents. 

The  following  account  of  this  writ  is  chiefly  abridged  from 
Tidd's  Practice. 

I.  Of  Extents  in  Chief 
it  Of  Extents  in  Aid. 

III.  Of  the  Return  of  Writs  of  Extent  in  Chief  and  in  Aid, 

and  the  subsequent  Proceedings. 

IV.  Of  the  Writ  of  Extent  at  the  Suit  of  a  Subject,  and  other 

mailers  relating  to  Extents. 

I.  Of  Extents  in  Chief — The  writ  of  extent  at  the  suit  of  the 
king  is  either  in  chief  or  in  aid.  An  extent  in  chief  is  an  ad- 
verse proceeding  by  the  king  for  the  recovery  of  his  own  debt; 
an  extent  in  aid  is  sued  out  at  the  instance  and  for  the  benefit 
of  the  debtor  to  the  crown,  or  his  surety,  for  the  recover}1  of  a 
debt  due  to  himself.  In  the  former  case  the  king  is  the  real 
as  well  as  the  nominal  plaintiff;  in  the  latter  he  is  the  nominal 
plaintiff  only. 

The  king's  remedy  for  the  recovery  of  specialty  debts  is 
governed  by  the  33  H.  8.  c.  39 ;  and  on  this  statute  he  may  pro- 
ceed either  by  scire  facias,  which  is  the  ordinary  mode  of  pro- 
ceeding when  the  debt  is  doubtful,  or  the  debtor  solvent,  in 
which  case  an  extent  is  the  ultimate  process  of  execution;  or 
upon  an  affidavit  of  the  insolvency  of  the  latter,  and  that  the 
debt  is  in  danger  of  being  lost,  and  the  fat  of  the  chancellor  or 
one  of  the  barons  of  the  Exchequer,  he  may  issue  an  immediate 
extent  in  chief,  so  called  from  its  being  issued  in  the  first 
instance  without  the  intervention  of  a  scire  facias.  But  when 
the  debtor  is  solvent  the  king  has  not  an  election  to  proceed 
against  him  by  extent  or  scire  facias ;  the  latter  being  the 
only  course.    3  Price,  288.  292. 

For  the  recovery  of  a  simple  contract  debt,  the  king  may  pro- 
ceed eithur  by  action  of  debt,  or,  after  it  is  recorded,  by  scire 
facias,  or  extent. 

The  writ  of  extent  in  chief  issues  out  of  the  equity  side  of 
the  Court  of  Exchequer.  2  Str.  74$.  On  the  writ  it  is  the 
duty  of  the  sheriff  to  take  the  body  of  the  defendant  unless 
directed  to  the  contrary;  and  as  it  contains,  like  all  process  at 
the  suit  of  the  crown,  a  non  omittas  clause,  the  sheriff  may 
enter  any  liberty  for  the  purpose  of  executing  it.  He  may 
also,  if  the  doors  be  not  open,  break  the  party's  house  either  to 
arrest  him,  or  to  take  his  goods ;  but  before  he  does  so  he 
ought  to  signify  the  cause  of  his  coining  and  request  the  doors 
to  be  opened.  5  Co.  91.  h+  A  defendant  taken  under  an  ex* 
tent  cannot  be  bailed.  West.  73.  83.  And  the  king  not  being 
bound  by  the  bankrupt  laws  or  insolvent  acts  {Weft*  jfiw 
a  certificated  bankrupt,  or  person  discharged  under  an  insol- 
vent act,  is  not  entitled  to  his  discharge  out  of  custody  under 
an  extent  (1  Atk.  262  :  8  Price,  67 1-)*  even  in  aid.  Bunb.  202. 
pi  279. 

The  next  step  by  the  sheriff,  or  the  first  if  the  defendant 
cannot  be  found,  or  is  not  meant  to  be  arrested,  is  to  impanel 
a  jury  to  inquire  as  to  the  defendant's  lands  and  tenements, 
goods  and  chattels.  The  lands  of  a  debtor  or  accountant  to 
the  crown  were  liable  to  the  debt  at  common  law,  as  well  as 
his  body  and  goods.  3  SalL  286 :  2  Sound.  10.  (d.)  And 
under  an  extent  the  crown  may  take  as  well  the  legal  estate 
of  its  debtor  as  also  trust  estates  (West.  1 29-),  or  an  equity 


of  redemption,  1  Price,  207 •  But  copyholds  cannot  be  taken, 
Parker,  1 95. 

The  time  from  which  lands  are  bound  depends  upon  the 
nature  of  the  debt  to  the  crown.  Judgments  bind  from  the 
first  day  of  the  terra  they  are  recorded.  Dyer,  224?,  225  : 
8  Co.  1?  I  •  Recognizances  from  the  caption  or  time  they  are 
entered  into.  2  Wins.  Saund.  7.  (5.)  Bonds  to  the  king 
from  the  time  they  are  made  by  force  of  the  33  H.  8.  c.  3$. 
And  it  seems  that  simple  contract  debts,  found  on  a  commis- 
sion, bind  the  lands  from  the  time  of  their  becoming  of  record, 
on  the  return  of  the  inquisition.    Wight  w.  44. 

With  respect  to  personal  property,  all  the  goods  and  chattels 
of  the  crown  debtor  may  be  seised,  except  things  necessary  for 
the  support  of  himself  and  family.  2  RoL  Ab.  \60.  1.  5. 
And  also  except  beasts  of  the  plough,  if  the  other  chattels  are 
sufficient,  Ibid*  Under  an  extent  against  several,  the  sepa- 
rate goods  of  each  may  be  taken,  as  appears  by  the  form  of  the 
writ.  West*  117*  1 69.  And  upon  an  extent  against  one 
partner,  the  crown  may  seise  the  partnership  property  ;  but  it 
con  only  sell  the  interest  of  the  party  against  whom  the  extent 
issues,  which  is  his  share  of  the  surplus,  after  payment  of  the 
partnership  debts.    Wightw.  51. 

An  extent  for  the  king's  debt  binds  the  property  of  his 
debtor's  goods,  into  whose  hands  soever  thev  come,  from  the 
teste  of  the  writ.    8  Co.  171 :  5  Price,  428. 

The  property  of  goods,  though  bound,  not  being  altered  by  a 
distress  for  rent,  an  extent  against  the  king  s  debtor,  tested 
after  a  distress  for  rent,  with  notice  to  the  tenant  and  appraise- 
ment of  the  goods,  but  before  sale,  shall  prevail  against  the  dis- 
tress. Bunb.  12.  269:  Parker,  112.  114,  And  the  crown  is 
exempted  from  the  operation  of  the  clause  in  8  Anne,  c.  14.  by 
an  express  provision  which  has  been  held  to  apply  to  extents 
in  aid.  So  the  crown  is  not  bound  by  the  bankrupt  laws,  and 
an  extent  will  bind  the  property  of  a  bankrupt  from  the 
teste  of  the  writ,  until  an  actual  assignment  by  the  com- 
missioners. 2  Shotv.  481  :  2  Sir,  978.  But  where  goods 
seized  under  a  distress  for  rent  are  sold,  or  the  goods  of  a  bank- 
rupt assigned  by  the  commissioners  (2  Show.  48 1 .)  before  the 
teste  of  an  extent,  they  cannot  be  taken  under  it,  for  the  pro- 
perty is  absolutely  transferred  to  third  persons ;  and  a  provi- 
sional assignment  is  sufficient  to  bar  the  crown.  1  Atk.  95  • 
and  see  14  0%r,  87-  By  §  7  } .  of  the  bankrupt  act  (6  G.  4.  c.  1  6.) 
fraudulent  extents  of  a  bankrupt's  property  arc  declared  void. 

In  the  case  of  an  execution  when  the  king  and  the  subject 
stand  in  an  equal  degree,  and  the  property  of  the  debtor 
remains  unaltered,  the  king's  prerogative  prevails.  9  Co.  1 29.  0. : 
4  T.  R.  411, 

But  where  a  Jieri  facias  issues,  and  is  delivered  to  the  sheriff 
to  be  executed,  the  property  of  the  goods  is  vested  by  the 
delivery,  and  an  extent  afterwards  for  the  king  comes  too' late. 
Comb.  123.  See  also  2  Black.  Rep.  1294:  Doug.  415.  3QQ  : 
4  Term  Rep.  402.  * 

Debts  owing  to  the  king's  debtor  may  be  found  under  an 
extent,  (Godb,  291.)  whether  due  on  record  or  specialtv,  or  only 
on  simple  contract.  Ibid  296.  And  it  is  now  the  practice  to 
find  debts  due  to  the  king's  debtor  on  bills  of  exchange  and 
promissory  notes,  though  it  was  formerly  otherwise*  West.  27, 
28.  164,  165.  Debts  are  in  general  bound  in  like  manner  as 
goods  and  chattels,  from  the  teste  of  the  extent.  7  Vin.  Abr.  104.  i 

The  inquisition  taken  by  the  sheriff  under  an  extent,  is  an 
office  of  intituling,  not  of  i?iJbrmation  or  instruction  merely.  It 
must,  therefore,  be  direct,  positive,  and  traversable.  Specialties 
used  formerly  to  be  annexed  to  the  inquisition,  and  returned 
with  it;  but  the  sheriff  now  usually  keeps  them  till  called 
upon  to  deliver  them  to  the  solicitor  for  the  crown.    West.  74. 

It  may  here  be  proper  to  say  a  few  words  on  tho  writ  of 
dtem  clausit  artremum,  which  is  a  special  writ  of  extendi  facias, 
or  extent  in  chief,  issuing  after  the  death  of  the  kingV  debtor 
against  his  lands  and  chattels.  Whenever  an  extent  mio-ht 
have  been  issued  against  the  king's  debtor  in  his  life-time  a 
writ  of  diem  clausit  exiremum,  which  is  an  extent  against  his 


lands  and  chattels,  may  issue  after  his  death.  Bunb.  119-  And 
this  writ  may  issue  against  the  property  of  a  simple  contract 
debtor  of  the  crown  on  a  commission  found  after  his  death. 
Parker,  95.  But  no  diem  clausit  extremuvi  can  regularly  issue 
against  the  estate  of  a  person  who  was  not  debtor  to  the  crown, 
or  found  in  his  life-time  to  be  debtor  to  the  king's  debtor. 
West.  320. 

The  writs  of  extent  hitherto  spoken  of  are  principally  in  the 
JirH  degree,  being  issued  for  the  recovery  of  debts  immediately 
due  to  the  crown  ;  but  when  an  inquisition  is  taken  thereon 
under  which  debts  are  found  and  seised  into  the  king's  hands, 
the  crown,  if  they  are  not  paid,  may  proceed  for  the  recovery 
of  them  either  by  scire  facias  (which  is  the  ordinary  mode), 
or  on  an  affidavit  of  danger  and  a  baron's  fiat  by  immediate 
extent,  which  is  called  an  extent  in  the  second  degree;  and 
upon  such  affidavit  and  fiat,  an  immediate  extent  we  have  seen 
may  issue  before  the  extent  under  which  the  debts  arc  found  is 
returnable,  though  it  must  be  actually  returned  before  the 
second  extent  can  issue.  In  like  manner  when  debts  are  found 
and  seized  into  the  king's  hands  under  an  extent  in  the  second 
degree,  an  immediate  extent  may  issue  for  the  recovery  of 
them,  if  not  paid  on  an  affidavit  of  danger  and  a  baron's  fiat, 
which  is  called  an  extent  in  the  third  degree.  And  it  seems 
that  on  an  extent  in  chief  the  crown  may  seize  debts  found 
to  be  due  to  its  debtor,  &c.  in  infinitum  ;  Bunb.  303  ;  but  on 
an  extent  in  aid,  debts  cannot  be  seized  beyond  the  third 
degree.  Parker,  259,  260:  West.  302,  303.  In  reckoning 
the  degrees,  however,  on  an  extent  in  aid,  the  debt  due  to  the 
debtor  of  the  crown  debtor,  for  which  the  extent  originally 
issued,  is,  according  to  a  late  decision,  considered  as  the  first 
degree.  In  that  case  A.  was  the  original  crown  debtor,  B.  was 
indebted  to  A.,  C.  to  B.,  and  D.  toC,  and  on  an  extent  against 
C.  which  issued  after  extents  against  A.  and  B.,  the  debt  due 
from  D.  to  C.  had  been  seized :  the  court  held  that  this  was  pro- 
perly done,  and  that  the  debt  due  to  the  crown  from  its  debtor 
was  not  to  be  counted  in  reckoning  the  degrees,  1  Price,  95. 
And  see  8  Price,  293.  386. 

II.  Of  Extents  in  Aid. — An  extent  in  aid,  which  will  be  now 
treated  of,  is  a  writ  issued  at  the  instance,  and  for  the  benefit, 
of  the  crown  debtor,  for  the  recovery  of  his  own  debt ;  Bunb. 
24.  127.  134;  or  it  may  be  had  against  a  principal  debtor  to 
the  crown  at  the  instance,  and  for  the  benefit,  of  his  surety, 
who  has  paid  the  crown  debt.  West  13,  14.  307,  &c.  In 
these  cases  the  king  is  only  the  nominal  plaintiff.  West.  14. 
The  foundation  of  an  extent  in  aid  is  a  debt  due  to  the  crown 
from  its  debtor,  for  which  an  extent  in  chief  lms  issued  against 
him.  Previous  to  the  57  G.  3.  c.  11 7.  an  extent  in  aid  might 
have  been  obtained  by  persons  indebted  to  the  crown  by  sim- 
ple contract  only,  as  well  as  for  a  specialty  debt,  or  debt  of 
record,  and  also  for  debts  due  to  the  crown  in  bonds  given  by 
traders  for  duties,  and  by  sub-distributors  of  stamps,  and  sure- 
ties only  who  had  not  been  damnified,  &c.  But  by  that  sta- 
tute an  extent  in  aid  cannot  now  be  had  by  persons  indebted 
to  the  crown  by  simple  contract,  unless  it 'be  for  a  debt  due 
from  collectors  or  receivers  of  the  revenue,  and  one  or  more  of 
them  be  bound  by  bond  or  specialty  of  record  in  the  Exchequer 
for  the  same.  But  an  extent  in  aid  may  still  be  had  for  any 
debt  of  record,  or  specialty  debt ;  except  on  such  bonds  as  arc 
particularly  mentioned  in  the  statute.  And  bankers  who 
have  money  in  their  hands,  arising  from  the  land  and  assessed 
taxes  paid  into  their  bank  for  the  purpose  of  being  paid  over  to 
the  Exchequer,  on  account  of  a  receiver-general,  for  whom 
they  have  given  bond  to  the  crown,  are  still  entitled  to  sue  out 
an  extent  in  aid,    7  Price,  633* 

When  a  party  is  entitled  to  the  benefit  of  an  extent  in  aid, 
he  may  still  issue  it  for  a  simple  contract  debt  due  to  himself, 
the  statute  having  introduced  no  distinction  with  respect  to 
the  nature  of  the  debt  due  to  the  crown  debtor.  Man.  L. 
Ex.  577. 

The  writ,  however,  can  only  be  had  for  a  debt  originally 
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due  to  the  king's  debtor  or  accountant.  Therefore  if  A. 
be  indebted  to  B.,  who  assigns  to  C.  before  the  extent  issues 
against  C,  an  extent  obtained  against  A*  shall  be  discharged. 
Bunt*.  225. 

An  extent  in  aid  is  in  effect  an  extent  in  the  second  degree, 
and  being  issued  without  any  previous  suit  is  always  famtfe- 
diate.  In  order  to  obtain  it  an  extent  pro  forma  is  sued  out 
against  the  debtor  to  the  crown,  upon  which  an  inquisition  is 
taken,  and  if  it  be  found  thereby  that  another  person  is  indebted 
to  him,  the  court,  or  a  baron,  on  an  affidavit  that  the  debt  is  in 
danger,  will  grant  a  fiat  for  an  immediate  extent  in  aid.  Band. 
24.  127-  128.  134. 

The  form  of  an  extent  in  aid  is  precisely  the  same  as  that  of 
an  extent  in  chief  of  the  second  degree ;  West  2<)2 ;  and  under 
it  the  body  of  the  defendant  may,  in  strictness,  be  taken  in 
execution,  and  his  lands  and  tenements,  goods  and  chattels, 
&c„  as  utider  the  latter  extent. 

Formerly  it  was  the  practice  in  many  cases  to  issue  extents 
in  aid  lor  larger  sums  than  were  due  to  the  crown  by  the 
debtors  in  whose  behalf  such  extents  were  issued,  which  led  to 
the  passing  of  the  57  G.  3.  c.  117-  whereby  it  is  enacted,  that 
upon  the  issuing  of  any  extent  in  aid  on  behalf  of  any  dehtor 
to  the  crown,  the  amount  of  the  debt  due  to  the  crown  shall  be 
specified  in  the  fiat  for  issuing  such  extent  in  aid  :  that  where 
the  debt  due  to  the  crown  debtor  is  equal  to,  or  more  than  the 
debt  due  from  him  to  the  crown,  the  amount  specified  in  the 
hat  shall  be  indorsed  on  the  writ  as  the  sum  to  be  levied ;  and 
where  the  debt  due  to  the  crown  debtor  is  less  than  his  debt 
to  the  crown,  the  actual  amount  of  such  debt  shall  be  indorsed 
on  the  writ  and  levied  accordingly;  and  the  money  levied 
under  every  such  extent  in  aid  shall  be  paid  over  to  the  use  of 
the  crown  under  the  order  of  the  Court  of  Exchequer.  Any 
overplus  produced  beyond  the  sum  so  indorsed  shall  be  paid 
to  the  Court  of  Exchequer  and  disposed  of  by  the  court  on 
summary  application.  A  proviso  is  made  that  such  extent  in 
aid  shall  not  prejudice  the  crown  debtor  in  recovering  the  re- 
mainder of  his  debt,  not  levied  under  such  extent.  Persons 
imprisoned  under  any  capias  on  extent  in  aid  may  apply  for 
their  discharge  to  the  Court  of  Exchequer,  or  in  vacation  to  a 
judge  of  the  court,  who  may  relieve  as  to  the  personal  impri- 
sonment. 

Another  mode  of  the  subject's  taking  advantage  of  the 
crown  process  for  the  recovery  of  his  private  debts,  was  by 
assigning  them  to  the  king  for  debts  due  to  him.  2  Leon.  67. 
This  was  allowed  at  common  law, and  might  have  been  done  even 
though  the  amount  of  the  debts  assigned  was  not  ascertained; 
2  Leon.  55  ;  and  after  such  assignment  the  king  was  entitled 
to  have  execution  against  the  body,  lands,  and  goods  of  the 
debtor.  4  Inst.  1 1.5.  But  this  prerogative  of  the  king  having 
been  abused  by  his  debtors  for  their  own  private  benefit, 
the  assignment 'of  debts  to  the  king  was  greatly  restricted  by 
several  rules  of  court,  and  by  the  7  Jac.  I.e.  15  ;  and  has  now 
become  obsolete.    West.  255. 

111.  Of  the  Return  of  Writs  of  Extent  in  Chief,  and  in  Aid, 
and  fin'  subsequent  Proceedings— A  writ  of  extent  in  chief  or  in 
aid  is  always  made  returnable  on  a  general  return  day  ;  and  a 
term  must  not  intervene  between  the  teste  and  return. 
J  Vest.  5S.  Before  or  after  the  return  of  the  first  extent,  any 
number  of  extents  may  issue,  with  the  same  teste  as  the  first, 
that  is,  the  day  of  the  fat.  And  any  number  of  extents  may 
issue  into  different  counties  at  the  same  time.    West*  59- 

On  the  return  day  of  the  writ,  or  as  soon  after  as  the  writ 
is  actually  returned,  a  rule  is  entered  on  its  back  for  a  writ  of 
venditioni  exponas.  If  no  one  appear  to  claim  the  property 
mentioned  in  the  inquisition  within  the  time  limited  by  the 
rule,  a  venditioni  exponas  issues  to  sell  the  goods  seized  under 
the  extent.  The  venditioni  exponas  commands  the  sheriff  to 
sell  the  goods  at  the  best  price  he  can?  and  at  least  at  the  price 
at  which  the v  were  appraised.  If  he  cannot  do  so  he  should 
return  that  fact,  and  then  a  venditioni  exponas  issues,  directing 


him  to  sell  for  the  best  price,  without  reference  to  the  appraise- 
ment. West.  220.  In  an  application  to  set  aside  an  extent  foi 
irregularity,  it  must  be  made  before  the  sale  of  the  goods  levied. 
2  Price,  27  S.  A  sale  under  an  extent  is  not  vitiated  by  the 
agent  of  the  crown  making  a  bona  Jide  bidding  for  himself 
1  C.  $  J.  406. 

If  the  produce  of  the  goods  sold  under  the  extent  be  not  suf- 
ficient to  pay  the  debt,  the  court  will  make  an  order  for  sale 
of  the  debtor's  lands  under  the  25  G.  3.  c.  35.  before  which 
statute  the  crown  could  not  have  sold  the  lands  of  its  debtor, 
but  the  debt  must  have  been  levied  by  levari  facias,  under 
which  the  sheriff  took  the  rents  and  growing  profits  of  the 
lands  until  it  was  satisfied.    Gitb.  Ex.  170. 

Having  thus  shown  the  different  modes  of  recovery  of  debts 
at  the  instance,  and  for  the  benefit,  of  the  crown  or  its  debtor, 
the  means  of  resisting  such  proceedings,  either  by  the  defend- 
ant or  a  third  person,  will  be  *shortly  enumerated.  These 
means  are,  first,  by  motion ,  on  application  to  the  court  to  set 
aside  the  extent  and  proceedings  under  it ;  secondly,  by  peti- 
tion of  right ;  thirdly,  by  mon.strans  de  droit ;  fourthly,  by 
traverse  of  office ;  and  fifthly.,  by  demurrer. 

IV.  Of  the  Writ  of  Extent  at  the  Suit  of  a  Subject,  and  other 
matters  relating  to  Extents. — The  writ  of  extent  for  a  subject 
is  founded  on  a  recognizance  at  common  law,  or  by  statute,  or 
on  a  judgment  in  an  action  of  debt  against  an  heir  on  the 
obligation  of  his  ancestor.    See  tit.  Recognizance. 

If  one  bound  to  the  king  by  specialty,  or  to  others  by  sta- 
tute, recognizance,  &c.  hath  forfeited  it ;  so  that  by  the  yearly 
rent  of  the  debtor  s  lands,  the  creditor  is  to  be  paid  his  debt; 
upon  this  the  creditor  may  sue  a  writ  to  the  sheriff  out  of  the 
Chancery  to  deliver  him  the  lands  and  goods  to  the  value  of 
the  debt,  which  is  termed  a  liberate.  F*  N.  B.  131.  This  is 
after  the  extent  directed  to  the  sheriff  to  seize  and  value  the 
lands,  &c.  of  the  debtor,  to  the  utmost  extent.    4  Rep*  6*7. 

Lands  and  goods  are  to  be  appraised  and  extended  by  the 
inquest  of  twelve  men,  and  then  delivered  to  the  creditor,  in 
order  to  the  satisfaction  of  his  debt:  every  extent  ought  to 
be  by  inquisition  and  verdict,  by  the  Stat  Westm.  2.^  And 
the  sheriff  cannot  execute  the  writ  without  an  inquisition. 
Cro.  Jac.  569. 

The  body  of  the  cognisor,  and  all  lands  and  tenements  that 
were  his  at  the  time  of  the  statute,  &c.  entered  into,  or  after- 
wards, into  whose  hands  soever  they  come,  sire  liable  to  the 
extent.  2  Inst.  S$6.  Lands  in  ancient  demesne,  annuities, 
rents,  &c.  are  extendible.  I  Pol.  Ah.  88.  Two  parts  of  the 
entire  rent  may  be  delivered  upon  an  extent  by  the  sheriff. 
Cro.  Eliz.  742.  But  if  the  cognisor  of  a  statute  have  a  rent- 
charge,  and  before  the  extent  lie  purchase  parcel  of  the  land, 
the  rent  is  gone  and  shall  not  be  held  in  execution  :  it  is  other- 
wise if  he  purchases  after  extent  of  the  rent.  Duer,  206".  A 
reversion  of  lands,  &c.  may  not  be  extended;  but  afdahful 
had  judgment  for  his  debt  and  damages  de  revcrsione  cum 
accident,  and  a  special  elegit  to  extend  the  moiety,  &C  2  Sid* 
86 :  Dijer,  373. 

An  office  of  trust  cannot  be  extended,  because  it  is  not  assign- 
able ;  and  nothing  shall  be  extended  but  what  may  be  assigned 
over.  Dyer,  ?.  Though  an  office  is  extendible  in  equity. 
Chanc.  Rep.  3Q.  Goods  and  chattels,  as  leases  for  years, 
cattle,  &c.  in  the  cognisor' s  own  hands,  and  not  sold  for  valua- 
ble consideration,  are  subject  to  the  extent .  As  the  lands  are 
to  be  delivered  to  the  party  at  a  reasonable  yearly  value,  so 
the  goods  shall  be  delivered  in  extent  at  a  price  that  is  rea- 
sonable ;  and  on  a  scire  facias  ad  compuland*  the  cogmseeis 
to  account  according  to  the  extended  value,  not  the  real  value 
of  the  land,  llardr.  13(3.  If  the  extenders  appraise  ana 
value  the  lands  too  high,  the  cognisee  at  the  return  ot  ne 
writ  may  prav  that  they  may  take  and  retain  the  lands  at  tue 
rate  appraised  ;  and  then  it  is  said  he  may  have  execution 
against  their  lands  for  the  debt  ;  but  this  may  not  be  on  etepu 
Cro.  Jac.  12,    It  has  been  adjudged,  that  at  the  return  ol  tJie 
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writ  the  cognisee  may  refuse  the  lands,  &c.  extended,  if  over- 
valued-   Cro<  Car.  148. 

Where  lands  are  extended  at  under- value,  and  delivered  in 
execution,  the  cognisee  hath  an  interest  in  the  land,  which 
cannot  be  divested  by  finding  of  surplusage*  Cro.  Eliz.  266  : 
Cro.  Jac.  85.  The  cognisor  cannot  enter  upon  the  cognisee, 
when  satisfaction  is  received  for  the  debt,  but  is  put  to  his 
scire  facias  on  an  extent  j  though  on  an  elegit  the  defendant 
may  enter,  because  the  land  is  only  awarded,  till  the  debt, 
which  is  certain,  is  satisfied ;  whereas  on  extent,  the  land  is 
to  be  held  until  the  debt,  damages,  and  costs,  &c.  are  satisfied  : 
and  the  cognisee,  being  in  by  matter  of  record,  shall  not  be 
put  out  but  by  matter  of  record,  viz.  a  scire  facias  brought 
against  him-  4?  Step*  67  s  March's  Rep.  207,  208  :  sed  qu. 
Where  is  the  difference  i  Is  not  the  tenant  by  elegit  in  by 
matter  of  record  ? 

After  an  extent  returned,  a  liberate  shall  go  to  the  sheriff, 
reciting  the  extendi  facias  and  return,  and  commanding  that 
he  deliver  the  goods  and  lands  to  the  conusee  (under  a  sta- 
tute-staple, &c.)  si  per  extent  am,  et  pretium  ilia  habere  voluit. 
F.  N.  B.  131 :  Luttv.4,32. 

The  cognisee  hath  no  absolute  property  in  land,  by  the 
extent,  till  the  delivery  upon  the  liberate :  but,  notwithstand- 
ing, by  the  very  extent  they  are  in  custodid  legis  for  his  benefit. 
Cro.  Car.  106".  148.  No  actual  seisin  can  be  on  an  extent, 
and  a  cognisee  of  a  statute-staple,  &c.  cannot  bring  ejectment 
before  the  liberate;  nor  can  the  sheriff  upon  the  liberate  turn 
the  tertenant  out  of  possession,  as  he  may  upon  a  hab.fac.  pos- 
sessionem. 1  Vent.  41.  Where  there 'is  an  extent  upon  a 
statute,  and  a  liberate  thereupon,  but  not  returned,  yet  it  is 
good;  though  regularly,  when  inquisitions  are  taken,  the  writ 
ought  to  be  returned,  4  Rep*  67 :  1  Lill.  Ahr.  592.  The 
sheriff  may  be  charged  to  make  a  return  of  his  writ,  if  he  put 
the  cognisee  in  possession  of  part  only  j  and  so  the  cognisee 
may  have  possession  of  the  whole.  2  Nets.  Ahr.  774.  But  it  is 
said,  if  a  person  suing  out  an  extent  die  before  the  return  of  a 
writ,  the  sheriff  may  proceed  in  his  inquisition,  &c.  afterwards ; 
for  there  must  be  a  prosecution  dc  novo. 

After  a  full  and  perfect  execution  had  by  extent,  returned, 
and  of  record,  there  shall  never  be  any  re-extent  upon  an  evic- 
tion:  but  by  stat.  32  Hen.  S.  c\  5.  if  lands  delivered  in  execu- 
tion on  a  judgment,  statute,  or  recognizance,  shall  he  evicted, 
without  fraud,  or  default  of  the  tenant,  who  holds  them  in 
execution,  before  the  debt  and  damages  are  wholly  levied,  the 
recoverer  or  conusee  may  have  a  scire  facias  against  the  person 
on  whom  the  execution  was  first  sued,  his  heirs,  executors,  or 
assigns,  of  lands  then  liable,  returnable  in  the  same  court,  forty 
days  after  the  teste ;  and  if  the  defendant  makes  default,  or 
shows  not  cause,  the  chancellor  or  justices  of  the  court  where 
the  scire  facias  is  returned  shall  make  a  new  writ  of  the  like 
nature  of  the  former  execution  for  Levying  the  residue  of  the 
debt.    Co.  Lit.  290. 

If  lands  be  extended  upon  a  mistake,  &c.  a  re-extent  may 
be  had.  See  Dt/cr,  299.  If  part  of  the  lands  is  evicted,  the 
cognisee  is  to  hold  over  the  residue  of  the  land  till  the  debt  is 
satisfied.  4  Rep.  66.  When  lands  are  delivered  in  extent,  it 
is  as  if  the  cognisee  had  taken  a  lease  thereof  for  years,  until 
the  debt  is  satisfied ;  and  he  shall  never  afterwards  take  out  a 
new  execution :  the  cognisee  having  accepted  the  land  upon 
the  liberate,  the  law  presumes  the  debt  to  be  satisfied,  1  Lntw. 
429.  An  extent  was  filed,  and  though  it  was  discovered  that 
lands  were  omitted,  the  court  would  not  grant  a  re-extent. 
Sid.  356.  By  stat.  \6  and  17  Car.  2.  c.  5.  (made  perpetual  by 
stat.  22  and  23  Car.  2.  c.  2.)  when  anv  judgment,  statute  or 
recognisance,  shall  be  extended  (within  twenty  vears  after  such 
judgment,  &c.  had),  the  same  shall  not  be  avoided  or  delayed 
by  occasion  that  any  part  of  the  lands  extendible  arc  omitted 
out  of  audi  extent ;  saving  to  the  parties  whose  lands  shall  he 
extended  their  remedy  for  contribution  against  those  whose 
lands  are  omitted,  except  heirs  within  age.  See  this  Diet 
tits,  Lxecutiony  Receiver. 


EXTIN'GUISHMIAT;  from  Lai.  exfhgno^  The  ex- 
tinction or  annihilation  of  a  right,  estate,  &c.  by  means  of  its 
being  merged  in,  or  consolidated  with,  another,  generally  a 
greater  or  more  extensive  right  or  estate.  Wherever  a  right, 
title,  or  interest,  is  destroyed,  or  taken  away  by  the  act  of  God, 
operation  of  law,  or  act  of  the  party,  this  in  many  books  is 
called  an  extinguishment.    Co.  147*  b:  1  Rol.  Ab.  {)33. 

Extinguishment  is  the  annihilation  of  a  collateral  thing  or 
subject,  in  the  subject  itself  out  of  winch  it  is  derived.  A  rent, 
a  common,  or  a  seignory,  may  be  extinguished.  That  the 
estate  in  the  rent,  common,  or  seignory,  ceases  is  the  con- 
sequence of  the  extinguishment  of  the  subject  itself.  Under 
the  doctrine  of  merger  the  subject  may  continue  after  the 
annihilation  of  one  estate  in  another;  for,  notwithstanding  the 
annihilation  of  tin-  (.state,  the  subject  continues,  and  the  effect 
of  the  merger  is  only  to  involve  the  time  of  one  estate  in  the 
time  of  another  estate,  or  at  the  utmost  to  accelerate  the  right 
of  possession  under  the  more  remote  estate.  Thus  suspension 
(which  is  an  extinguisment  for  a  time)  and  extinguishment, 
correctly  taken,  are  applicable  to  the  things  themselves,  rather 
than  to  the  estates  or  degrees  of  interest  therein.  3  Preston  on 
Conveyancing,  9. 

This  extinguishment  is  of  various  natures,  as  applied  to 
various  rights ;  viz.  Estates,  Commons,  Copt/holds,  Debts,  Liber- 
ties, Services,  and  Ways.  See  more  at  large  under  those  titles : 
what  follows  will  give  some  general  information  on  the  subject. 

Extinguishment  op  Estates.  If  a  man  hath  a  yearly 
rent  out  of  lands,  and  afterwards  purchases  the  lands  where- 
out  it  ariseth,  so  that  he  hath  as  good  an  estate  in  the  land  as 
in  the  rent ;  now  both  the  property  and  rent  are  consolidated 
or  united  in  one  possessor;  and  therefore  the  rent  is  said  to  be 
extinguished.  Also  where  a  person  has  a  lease  for  years,  and 
afterwards  buys  the  property  j  this  is  a  consolidation  of  the 
property  and  fruits,  and  an  extinguishment  of  the  lease.  But 
if  a  man  have  an  estate  in  the  land  but  for  life  or  years,  and 
hath  a  higher  estate,  as  a  fee-simple,  in  the  rent,  the  rent  is 
not  extinguished,  but  in  suspense  for  a  time;  for  after  the  term 
the  rent  shall  revive.    Terms  de  La/. 

Extinguishment  of  a  rent  is  a  destroying  of  the  rent  by  pur- 
chase of  the  land  ;  for  no  one  can  have  a  rent  going  out  of  his 
own  land,  though  a  person  must  have  as  high  an  estate  in  the 
land,  as  in  the  rent,  or  the  rent  mil  not  be  extinct.  Co.  Lit.  147- 
If  a  person  hath  a  rent-charge  to  him  and  his  heirs  issuing  out 
of  the  lands,  and  he  purchase th  any  part  of  the  land  to  him 
and  his  heirs ;  as  the  rent  is  entire  and  issuing  out  of  every 
part  of  the  land,  the  whole  rent-charge  is  extinguished ;  though 
it  is  not  so  where  one  hath  a  rent-service,  and  purchaseth  part 
of  the  land  out  of  which  it  issues  ;  rent-service  being  appor- 
tion able  according  to  the  value  of  the  land,  so  that  it  shall  only 
extinguish  the  rent  for  the  land  purchased.  IJt.  222 :  Co. 
Lit.  143.  And  if  the  grantee  of  a  rent-charge  purchases 
parcel  of  the  lands,  and  the  grantor  by  his  deed  granteth  that 
he  may  distrain  for  the  rent  in  the  residue  of  the  land,  this 
amounts  to  a  new  grant.  Co.  Lit.  147*  See  tits.  Grant 
Estate. 

If  a  man  be  seized  of  a  rent-charge  in  fee,  and  grants  it  to 
another  and  his  heirs,  and  the  tenant  attorns,  the  grantor  is 
without  remedy  for  the  rent  in  arrear  before  his  grant  ;  and 
such  arrears  become  as  it  were  extinct.  Vaug.  40:  1  LU. 
Ahr.  50,4.  A.  B.  made  a  lease  for  vears  of  land  to  another,  and 
afterwards  granted  a  rent-charge  to  C.  D.,  who  devised  the 
said  rent  to  the  said  A.  \\.  till  100/.  should  be  levied;  then  to 
B.  G.,  and  died:  adjudged  that  by  the  devise  to  A.  13.  the 
rent  was  suspended,  and  that  a  personal  thing  once  suspended 
by  the  act  of  the  party  is  extinguished  for  ever.    Dyer,  140. 

If  tenant  for  life  makes  a  lease  for  years,  rendering  rent,  and 
afterwards  the  reversion  descends  to  the  tenant  for  life;  this  is 
not  an  extinguishment  of  the  term ;  but  it  is  otherwise  if  he 
have  the  reversion  by  purchase.  1  Co.  Rep.  96.  A  joint- 
tenant  for  life  purchases  the  land  in  reversion ;  it  will  extin- 
guish the  estate  for  life  for  a  moiety,  and  sever  the  joint 
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tenure.  2  Rep*  60.  Lands  are  given  to  two  men,  and  the 
heirs  of  their  bodies  ;  though  they  have  an  estate  for  life  jointly, 
ami  several  inheritances,  yet  the  estate  for  life  is  not  extinct : 
contra,  if  it  be  by  several  conveyances ;  as  where  a  lease  is 
made  to  two  for  iheir  lives,  and  after  the  lessor  grants  the 
reversion  to  them  and  their  heirs,  &c. ;  here  the  life  estate  will 
be  extinguished.    Co.  Lit.  182. 

If  one,  after  his  title  begun  to  be  tenant  by  the  curtesy, 
make  a  feoffment  in  fee  upon  condition,  and  enter  for  the  con- 
dition broken,  the  estate  is  extinct,  so  that  if  his  wife  die,  he 
shall  not  be  tenant  by  the  curtesy.  I  Rep*  18.  Where  a  man 
hath  an  estate  for  his  own  life,  and  for  another's  life  at  once  ; 
the  estate  pour  aider  vie  will  be  extinguished  in  the  estate  for 
his  own  life,  which  is  greater  inlaw  than  the  other.  ]  t  Rep.  87  : 
Dyer,  11.    See  Bro.  409 :  Moor,  <>4 :  2  Nels.  Abr.  821. 

'When  the  freehold  comcth  to  the  term,  the  estate  for  years 
is  extinct.  2  Nels.  Abr.  820.  Where  the  remainder  of  a  term 
is  granted  over  to  another,  if  the  party  in  possession  purchase 
the  fee-simple,  though  by  this  means  his  interest  is  extin- 
guished; yet  that  shall  not  defeat  the  reversionary  interest. 
10  Rep.  52 :  2  Nels.  Abr.  820. 

A  tine,  &c.  of  lands  will  extinguish  a  terra  ;  and  by  purchase 
of  an  estate  in  fee-simple,  an  estate-tail  in  the  land  is  extinct. 
9  Rep*  139.  liut  if  a  fee-simple  and  fee-tail  meet  together  by 
descent,  the  estate- tail  will  not  be  extinguished.  3  Rep.  61, 
Descent  of  lands  to  the  same  person  who  has  a  term  will  ex- 
tinguish the  term.    Moor,  280*. 

When  a  lessor  enters  tortiously  upon  the  lessee  against  his 
consent,  the  rent  is  extinguished.  2  Lrt>.  143,  But  it  has 
been  adjudged,  that  rent  is  not  extinct  by  the  entry  of  the  lessor, 
but  only  suspended ;  and  revives  by  the  lessee's  re-entry. 
Dyer,  36 K  An  infant  has  a  rent,  and  purchases  the  land  out 
of  which  it  is  issuing ;  by  this  the  rent  will  be  suspended,  but 
not  extinct.  Bro.  Extinguish.  A  man  lessee  for  years  takes 
a  wife,  or  woman  lessee  a  husband,  that  hath  the  reversion 
after  the  lease  ;  here  the  term  is  not  extinguished.  12  Rep.  81. 
See  tit.  Baron  and  Feme. 

Although  a  surrender  of  a  life-estate  to  the  owner  of  the  fee 
is,  as  between  the  parties,  an  extinguishment  of  the  estate 
surrendered  ;  yet  such  estate  may  have  continuance  to  uphold 
a  prior  interest  derived  under  it.  Therefore,  on  an  ejectment, 
where  J.  B.  C.  having  a  lease  for  three  lives  of  a  manor  (where 
by  the  custom  the  copyholds  were  demisable  by  copy),  made  a 
lease  for  years,  by  indenture  of  copyhold  tenement  to  the  father 
of  the  defendant,  and  afterwards  the  estate  of  J.  B.  C,  was 
surrendered  to  the  lord  of  the  fee,  who  made  a  lease  of  the 
manor  to  the  lessor  of  the  plaintiff ;  the  Court  of  K.  B.  held 
that,  inasmuch  as  the  lease  to  the  defendants  father,  though 
not  warranted  by  the  custom,  and  though  it  suspended  the 
copyhold  tenure,  was  nevertheless  good  to  pass  an  interest  to 
him,  the  lessor  of  the  plaintiff  should  not  avoid  it,  during  the 
continuance  of  one  of  the  three  lives  in  the  lease  to  J.  B.  C, 
notwithstanding  the  surrender  of  that  estate.  Doe,  d.  Beadon, 
v.  Pyke,  5  Maule  $  Selwyn,  146.  See  1  Inst.  338.  b: 
8  Re)?.  144.  h 

Where  the  equitable  interest  and  the  legal  estate  meet  in 
the  same  individual,  the  equitable  interest  will  be  extinguished 
in  the  legal  estate,  and  the  descent  will  be  governed  by  the 
legal  ownership.    Doug*  722  :  3  Fes.  339  i  2  B.  Sf  A<  84* 

Extinguishment  of  Common.  By  purchasing  lands 
wherein  a  person  hath  common  appendant,  the  common  is  ex- 
tinguished. Cro.  EUz.  594.  A  commoner  releases  his  aim- 
man  in  one  acre  ;  it  is  an  extinguishment  of  the  whole  common. 
Show*  Rep.  350*  And  where  a  person  hath  common  of  vicinage, 
if  he  incloses  any  part  of  the  land,  all  the  common  is  extinct, 
1  Brownl  17^. 

But  if  one  hath  common  appendant  in  a  great  waste,  belong- 
ing to  his  ten  ant ,  and  the  lord  improve  part  of  the  waste 
leaving  sufficient ;  if  he  after  make  a  feoffment  to  the  com- 
moner of  the  land  improved,  this  will  be  no  extinguishment. 
Dyer,  33Q:  Hob*  172.    A  commoner  aliens  part  of  his  land, 


to  which  the  common  doth  belong;  the  common  is  not  extinct 
but  shall  be  divided.    2  Shep,  Abr.  152.  See  tit.  Common, 

Extinguishment  of  Copyhold.  It  is  laid  down  as  a 
general  rule,  that  any  act  of  the  copyholder's  which  denotes 
his  intention  to  hold  no  longer  of  his  lord,  and  amounts  to  a 
determination  of  his  will,  is  an  extinguishment  of  his  copyhold. 
Huit.  81 :  Cro.  EUz.  21  :  1  Jon.  41, 

When  a  freehold  and  copyhold  interest  in  the  same  premises 
unite  in  the  same  person,  and  in  the  same  right,  the  copyhold 
interest  becomes  extinguished ;  but  if  they  are  vested  in  the 
same  person  in  different  rights  the  latter  is  suspended  only. 

As  if  a  copyholder  in  fee  acceprs  a  lease  for  years  of  the  same 
land  from  the  lord,  this  determines  his  copyhold  estate;  or  if 
the  lord  leases  the  copyhold  to  another,  and  the  copyholder 
accepts  an  assignment  from  the  lessee,  his  copyhold  is  extinct. 
Moor,  184:  2  Co.  \6*b:  Godb.  11.  101. 

So  if  a  copyholder  bargains  and  sells  his  copyhold  to  the 
lessee  for  years  of  the  manor,  his  copyhold  is  thereby  extin- 
guished ;  or  if  he  joins  with  his  lord  in  a  feoffment  of  the 
manor,  his  copyhold  is  thereby  extinct ;  for  these  are  acts  which 
denote  his  intention  to  hold  no  longer  by  copy,  Hutl.65: 
1  Jon.  4,1.  S.  C:  Godb.  11. 

So  if  a  copyholder  accepts  to  hold  of  his  lord  by  bill  under 
the  lord's  hand,  this  determines  his  copyhold :  so  if  he  accepts 
an  estate  for  life  by  parol,  if  with  livery,  this  is  an  extinguish- 
ment i  otherwise  not;  for  without  livery  nothing  but  an  estate 
at  will  passes,  which  cannot  merge  or  extinguish  an  estate  at 
will.    1  And.  199:  Latch.  2X3. 

If  one  seized  of  a  manor  in  right  of  his  wife  lets  lands  by  in- 
denture for  years,  this  doth  not  destroy  the  custom  as  to  the 
wife ;  for  after  the  death  of  her  husband  she  may  demise  it 
again  by  copy.    Cro.  EUz*  4-59- 

So  if  a  copyhold  is  in  the  hands  of  a  subject,  who  after  be- 
comes king,  the  copyhold  is  extinct;  for  it  is  below  the  majesty 
of  a  king  to  perform  such  servile  services :  yet  after  his  decease 
the  next  that  hath  right  shall  be  admitted  and  the  tenure 
revived.  2  Sid*  82  :  4  Co.  24 :  Cro.  EUz.  252.  See  2  Leon,  208; 
4  Co.  26.  b  1  Cro.  EUz.  103.  And  a  copyhold  estate  is  extinct 
whenever  it  becomes  not  demiseable  by  copy.  Coke's  Cop}/' 
holder,  62.    See  further,  tit.  Copyhold. 

Extinguishment  op  Debt,  If  feme  sole  debtee  take  the 
debtor  to  husband  ;  or  there  be  two  joint  obligors  in  a  bond, 
and  the  obligee  marries  one  of  them ;  or  in  case  a  person  is 
bound  to  a  feme  sole  and  another,  and  she  takes  the  obligor  to 
husband ;  in  these  cases,  the  debt  will  be  extinguished.  8  Rep< 
136.  And  if  a  debtor  makes  the  debtee  his  executor,  or  him 
and  another  executors,  and  they  take  the  executorship  upon 
them  ;  or  if  the  debtee  makes  his  debtor  executor,  &c,  it  is  an 
extinguishment  of  the  debt,  and  it  shall  never  revive.  Pkred. 
184:  1  SalL  304,  But  where  a  debtee  or  debtor  executor 
legally  refuseth ;  or  he  and  others  being  made  executors,  they 
all  refuse,  then  the  debt  is  revived  again.  Plo?vd.  185.  See  tits. 
Baron  and  Feme,  Executor. 

It  is  agreed  as  a  general  rule,  that  a  creditor's  accepting  a 
higher  security  than  he  had  before,  is  an  extinguishment  of  the 
first  debt ;  as*  if  a  creditor  by  simple  contract  accepts  an  obli- 
gation, this  extinguishes  the  simple  contract  debt.  1 
Ab.  470,  471*  604:  6  Co.  44. 

So  if  a  man  accepts  a  bond  for  a  legacy,  he  cannot  after  sue 
for  his  legacy  in  the  Spiritual  Court ;  for  by  the  deed  the  legacy 
is  extinct,  and  it  is  becomes  a  mere  debt  at  common  law, 
Yclv*  38. 

So  if  a  bond  creditor  obtains  judgment  on  the  bond,  or  baJ 
judgment  acknowledged  to  him,  he  cannot  afterwards  bring 
an  action  on  the  bond;  for  the  debt  is  drowned  in  theJuf?" 
ment,  which  is  a  security  of  a  higher  nature  than  the  bona. 
6  Co.  44.  b* 

But  these  cases  must  be  understood  where  the  debtor  Him- 
self enters  into  these  securities;  and  therefore  if  a  granger 
give  bond  for  a  simple  contract  due  by  another,  this  does  not 
extinguish  the  simple  contract  debt;  but  if  upon  making  tne 
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contract,  a  stranger  gives  bond  for  it,  or  being  present  promises 
to  give  bond  for  it,  and  after  does  so,  the  debt  by  simple  contract 
is  extinguished,  the  obligation  being  made  upon,  or  pursuant  to 
the  contract    2  Leon.  110, 

But  the  accepting  a  security  of  an  inferior  nature  is  by  no 
means  an  extinguishment  of  the  first  debt ;  as  if  a  bond  be 
given  in  satisfaction  of  a  judgment.  Cro.  Jac.  579  :  2  Browid. 
29  :  Cro.  Jac.  6*9,  f>50. 

Also  the  accepting  a  security  of  equal  degree  is  no  extin- 
guishment of  the  first  debt ;  as  where  an  obligee  has  a  second 
bond  given  to  him  ;  for  one  deed  cannot  determine  the  duty 
upon  another.  Cro.  Eliz.  304.  71  &  7^7:  1  BrownL  74:  Lit. 
Rtv.  58  :  Cro.  Car.  86. 

Though  a  bond  is  taken  for  a  simple  contract  debt,  yet  it 
is  after  an  act  of  bankruptcy)  the  simple  contract  is  not  extin- 
guished.   St  ran.  104-2. 

By  a  release  of  part  of  a  debt  due  on  bond,  the  whole  is  gone, 
and  the  obligation  extinguished.  Bra.  Contract ,  80 :  1  And.  235  : 
See  further,  tits.  Acceptance,  Bond* 

Extinguishment  of  Liberties.  Liberties  and  franchises 
granted  by  the  king  may  sometimes  be  extinguished,  and 
sometimes  not.  Moor,  474.  When  the  king  grants  any  pri- 
vileges, liberties,  or  franchises,  which  were  in  his  own  hands, 
as  parcel  of  the  flowers  of  the  crown,  such  as  bonaJekmum,fugiti- 
vorum  et  uHagatorum,  waifs,  strays,  deodands,  wreck  on  the  sea, 
&c.,  if  they  come  to  the  crown  again,  they  are  drowned  and 
extinct  in  the  crown,  and  the  king  is  seised  of  them  jure 
corona*:  but  if  liberties  of  fairs,  markets,  or  other  franchises, 
and  jurisdictions,  be  erected  and  created  by  the  king,  they  will 
not  be  extinguished,  nor  their  appendances  severed  from  the 
possessions*  9  Rep.  25.  A  man  has  liberties  by  prescription  ; 
if  he  takes  letters  patent  of  them,  the  prescription  will  be  gone 
and  extinct ;  for  things  of  a  higher  determine  those  of  a  lower 
nature,    2  //.  7.  5.    See  tit.  King. 

Extinguishment  of  Services.  The  lord  purchases  or 
accepts  parcel  of  the  tenantcy,  out  of  which  an  entire  service  is 
to  be  paid  or  done  ■  by  this  the  whole  service  will  be  extinct : 
but  if  the  service  be  pro  bono  publico,  then  no  part  of  it  shall 
be  extinguished  ;  and  homage  and  fealty  are  not  subject  to 
extinguishment,  by  the  lord's  purchasing  part  of  the  lands. 
6  Rep.  1.  103;  Co.  Lit.  149*  If  the  lord  and  another  person 
do  purchase  the  lands,  whereout  he  is  to  have  services,  they  are 
extinct:  also,  by  severance  of  the  services,  a  manor  may  be 
extinguished.    Co.  Lit.  147;  I  And.  257.    See  tit.  Tenure. 

Extinguishment  ok  Ways.  If  a  man  hath  a  highway  as 
appendant,  and  after  purchases  the  land  wherein  this  way  is, 
the  way  is  extinct.  Terms  de  Leu.  Though  a  way  of  necessity 
to  market  or  church,  or  to  arable  land,  &c,  is  not  extinguished 
by  purchase  of  ground,  or  unity  of  possession.  11  H.  7.  25- 
Co.  Lit.  155.    See.  tit.  Way. 

EXTIRPATION E.  A  judicial  writ,  either  before  or  after 
judgment,  that  lies  against  a  person  who,  when  a  verdict  is 
found  against  him  fur  land,  &c.?  doth  malieiously  overthrow 
any  house,  or  extirpate  any  trees  upon  it.    Reg.  Jud.  13.  56. 

EXTOCARE.  To  grub  up  lands,  and  reduce  them  to  arable 
or  meadow.    Mon.  Angl  torn.  2.  p.  7 1 , 

EXTORTION,  exiortio,  from  extorqueo,  to  wrest  away.] 
In  a  large  sense,  any  oppression  under  colour  of  right.  2  Rot 
1  Ld.  Raym.  I4J):  4  Mod.  101 :  8  Mod.  189:  1  Stra. 
73,  74.  It  is  usually  applied  to  that  abuse  of  public  justice  » 
which  consists  in  the  unlawful  taking  by  an  officer,  &c.,  by 
colour  of  his  office,  of  any  money,  or  valuable  thing,  from  a  person 
where  none  at  all  is  due,  or  not  so  much  is  due,  or  before  it  is 
due.  Co.  Lit.  368  :  10  Rep.  102,    See  tit.  Bribery,  Fees. 

The  distinction  between  bribery  and  extortion  seems  to  be 
this.  The  former  ofience  eonsistsin  the  offering  a  present,  or 
receiving  one  if  offered  ;  the  latter,  in  demanding  a  fee  or 
present  by  colour  of  office. 

At  the  common  law,  which  was  affirmed  by  the  statute  of 
neshn.  1.  c.  26.  it  was  extortion  for  anv  minister  of  the  king 
whose  office  did  any  way  concern  the  administration  and  exe- 


cution of  justice,  or  the  common  good  of  the  subject,  to  take 
any  reward  for  doing  his  office,  except  what  he  received  from 
the  king :  though  reasonable  fees  for  the  labour  and  attendance 
of  officers  of  the  courts  of  justice  are  not  restrained  by  statute, 
which  are  stated  and  settled  by  the  respective  courts ;  and  it 
has  been  thought  expedient  to  allow  these  officers  to  take 
certain  immediate  fees  in  many  cases.  2  Inst.  209  •  3  Inst.  149 ■ 

1  Hawk.  P.  C  c.  68. 

The  taking  of  money  by  virtue  of  an  office  implies  the  act 
to  be  lawful  ;  but  to  take  any  money  by  colour  of  an  office 
implies  an  ill  action ;  and  the  taking  being  for  expedition  of 
business,  is  judged  by  colour  of  the  office,  and  unlawful. 

2  InsL  206 :  Co.  Lit.  268. 

Yet  according  to  some  it  seems  that  an  officer,  who  takes  a 
reward  which  is  voluntarily  given  to  him,  and  which  has  been 
usual  in  certain  eases,  for  the  more  diligent  or  expeditious  per- 
formance of  his  duty,  cannot  be  said  to  be  guilty  of  extortion  ; 
for  without  such  a  premium  it  would  be  impossible  in  many 
cases  to  have  the  laws  executed  with  vigour  and  success* 

2  Inst.  210;  3  Inst.  149:  Co.  Lit.  368. 

But  it  has  been  always  held,  that  a  promise  to  pay  an  officer 
money  for  the  doing  of  a  thing,  which  the  law  will  not  suffer 
him  to  take  any  thing  for,  is  merely  void,  however  freely  and 
voluntarily  it  may  appear  to  have  been  made.  1  Rol.  Ab.  16: 
1  Rol  Rep.  .SI 3  :  Noyt  76  :  1  Jon.  65 :  Cro.  Eliz.  654:  :  Moor, 
468:  Cro.  Jac.  103. 

It  Is  an  extortion  to  oblige  an  executor  to  prove  a  will  in  the 
bishop's  court,  and  to  take  fees  thereon,  knowing  the  same  to 
have  been  proved  in  the  Prerogative  Court,  Sir.  73.  Or  in  a 
sheriff's  officer  to  admit  a  prisoner  to  bail,  upon  an  agreement 
to  receive  a  certain  sum  when  the  prisoner  should  pay  to  a 
third  person  another  sum  of  money.  2  Burr.  924.  To  arrest 
a  man  in  order  to  obtain  a  release  from  him.  8  Mod.  189.  In 
a  gaoler  to  obtain  money  from  his  prisoner  by  any  colourable 
means,  8  Mod.  226:  Stra.  575.  Or  in  a  churchwarden  colore 
officii.  1  Sid.  307.  In  a  miller,  if  he  takes  more  toll  than 
is  due  by  custom.  Ld.  Raym.  159-  Or  a  commissary  for 
absolution.  3  Leon.  268.  Or  a  ferryman  for  his  ferry, 
4  Mod.  101.  Or  to  seize  upon  the  place  where  a  fair 
is  held,  and  by  building  stalls  to  force  an  exorbitant  price  for 
them.  Ld.  Raym.  150,  Or  in  an  under-sheriff  to  refuse  to 
execute  process  till  his  fees  are  paid.  Salk.  330.  Or  to  take 
a  bond  for  his  fee  before  execution  is  sued  out.  HutU  53. 
Or  for  a  coroner  to  refuse  his  view  until  his  fees  be  paid 

3  InsL  149.  * 
Extortion,  by  the  common  law  is  severely  punished,  on  in- 
dictment, by  fine  and  imprisonment,  and  removal  of  officers 
from  the  office  wherein  committed.    1  Hawk  P.  C.  c.  G8. 

By  the  3  Ed.  1.  c.  26.  sheriffs  or  other  of  the  king's  officers 
taking  reward  to  do  their  offices  shall  yield  twice  as  much;  and 
by  3  Ed.  1.  c.  27.  clerks  of  justices,  escheators,  or  inquirers, 
and  by  3  Ed.  I .  c.  40.  officers  of  justices  in  eyre,  thrice  as 
much  as  they  receive. 

There  are  \>arious  other  statutes  forbidding  and  punishing 
extortion  by  under-sheriffs,  bailiffs,  gaolers,  clerks  of  the  assise, 
and  of  the  peace,  attorneys,  solicitors,  &c.  See  23  H.  6  c  7  Q  • 
33  H.8.  c.  24:  29  Eliz.  c.  4;  1  Jac.  1.  c.  10:  9  and  10 
n .  3.  c.  41  :   10  and  11  IV.  3.  c.  23:  3  G.  1.  c.  15  ■    \~  &  3 

1  ^  §  6=  52  &  2.  c.  28.  §  11.  &c.  and  tits.  Sher&s, 
Oaolers,  Debtor,  Fees. 

Officers  may  be  jointly  indicted  for  extortion,  as  they  mav  be 
jointly  guilty  of  the  offence.  1  Salk.  382.  And  he  also  who 
assists  is  equally  guilty,  for  there  are  no  accessaries  in  extortion. 
Sir*  73. 

If  by  abuse  of  the  process  of  one  of  the  courts  at  Westminster 
a  sheriff's  officer  extort  a  promissory  note  from  a  suitor,  and 
declare  upon  it  in  another  of  the  courts  at  Westminster,  the 
latter  court  cannot  interfere  summarily  to  punish  the  officer 

2  Bos.  $  Pull  88. 

Against  attorneys  for  extortion  action  may  be  brought,  and 
the  party  grieved  shall  have  treble  damages  and  costs ;  but 


EXTORTION. 


E  Y  R 


information  will  not  He  on  the  stat.  3  Jac.  h  cap.  7.  Sid,  434: 
2  Nets.  822. 

The  time  and  place  when  and  where  the  extortion  was 
committed  should  be  set  down  in  the  declaration-    See  PL  C 

200  :  1  Sir.  73  :  3  Leon.  %63 :  4  Mod.  101.  103.  The  sum 
certain  extorted  must  be  particularly  set  forth,  and  he  cannot 
say  that  the  defendant  did  extort  divers  sums  from  divers  men 
generally.    Godb.  438.  pi.  583:  Mich.  4  Car, 

The  Indictment  (which  may  be  brought  at  the  sessions, 
Str.  73.)  or  information  must  state  the  fact  particularly, 
3  Leon.  268  :  25  Ed.  3.  si.  3.  c.  9  :  1 1  Mod.  80.  There  must 
be  a  positive  allegation  that  the  person  charged  took  so  much 
extorsive  or  colore  officii  ;  which  words  are  as  essential  as  pro- 
ditnrie  or  Jelonice  for  treason  or  felony.  2  SalL  680,  But 
although  It  be  omitted  to  be  stated  for  what  the  thing  extorted 
was  taken,  it  is  good  after  verdict.  Sid,  91.  And  in  general 
the  Court  of  K.  B.  will  oblige  the  party  to  demur  to  a  defective 
indictment  for  extortion,  4  Mod.  13.  But  where  an  indict- 
ment was  against  a  ferryman  for  extortion  in  taking  four- 
pence  a  score  for  sheep  carried  over,  when  he  should  have  taken 
but  two-pence  a  score,  it  was  quashed,  because  it  did  not  show 
for  how  many  score  he  had  taken  four-pence.    Show*  389- 

The  indictment  must  state  a  specific  sum  which  the  de- 
fendant received,  but  it  is  not  necessary  to  prove  the  exact 
sum,  for  if  there  is  proof  only  of  a  shilling  taken,  the  defendant 
is  guilty.    Ld.  Rayrn.  149, 

It  is  said  that  an  indictment  for  this  offence  may  be  laid  in 
any  county,  by  stat.  31  Eliz.  c.  5.  §  4.  Hawk.  P.  C.  c.  68.  §  6. 
noie  (8)  :  2  Burn.  344.  Extortion;  Stark.  Crim.  Pleading, 
SBS,  note  (k)  ;  but  this  position  has  been  questioned:  2  Hank. 
P.  a  c.  26".  §  50  :  2  Chili.  C-  L.  294.  n. 


EXTRACT  A  CURLE.  The  issue  or  profits  of  holding  a 
court  arising  from  the  customary  fees,  &c.  Paroch.  Anita, 
572. 

Extracts  of  writings  or  records,  being  notes  thereof.  See 
tit.  Est  reals. 

In  the  Scotch  law  the  extract  is  the  certified  copy  by  a  clerk 
of  the  court,  of  the  proceedings  in  an  action  carried  on  before 
that  court,  and  of  the  judgment  pronounced;  and  it  contains 
an  order  for  execution  or  proceedings  thereupon. 

EXTRAJUDICIAL  is  when  judgment  is  had  in  a  cause  not 
depending  in  that  court  where  given,  or  wherein  the  judge  has 
not  jurisdiction.  The  term  is  used  in  contradistinction  to  a 
regular  act  done  in  judgment,  or  in  the  regular  proceedings  of 
a  court. 

EXTRAPAROCHIAL.  Out  of  any  parish;  any  thing 
privileged  and  exempt  from  the  duties  of  a  parish.  See  this 
Diet.  tit.  Poor. 

EXTRA VAGANTS.  Certain  constitutions  of  the  popes 
so  called,  because  extra  corpus  canonicum  Gratiani,  sive  extra 
decreiorum  Ubros  vagantur.    Du  Cange. 

EXTUM/E,  Relicpies  in  churches  and  tombs.  Carhdar. 
Abbat.  Glaston.  MS. 

EXUPERARE.  To  overcome;  sometimes  it  signifies  to 
apprehend  or  take,  as,  exuperare  vivum  vel  mortuum.  Leg, 
Edm.  c.  2. 

EY,  insula,  an  island.]  Where  the  names  of  places  end 
in  ey,  it  denotes  them  an  island.  As  Ramsey,  is  the  island  of 
rams;  Sheppey,  the  island  of  sheep;  Hersey,  the  island  of 
harts.,  8cc. 

E  Y  R  E  Y  of  hawks.    See  tit.  Aerie. 

EYRE.    Vide  Eire,  and  Justices  in  Eyre. 
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the  letter  wherewith  felons,  &c.  were  branded  and 

,  •  marked  with  a  hot  iron,  on  their  being  admitted  to  the 
benefit  of  clergy.    See  this  Diet.  tit.  Clergy. 

FA  BRICK  'LANDS,  are  lands  given  towards  the  re- 
building or  repairing  of  cathedral  and  other  churches;  for  in 
ancient  times  almost  every  person  gave  by  his  will  more  or 
less  to  the  fabrick  of  the  cathedral  or  parish-church  where  he 
lived ;  and  lands  thus  given  were  called  fabrick  lands,  being  ad 
fabricam  reparandum ;  these  lands  are  mentioned  in  the  stat. 
12  Car.  2.  c.  8. 

FACILITY  of  disposition,  whereby  one  is  easily  imposed 
upon  and  induced  to  do  deeds  to  his  own  prejudice,  when  com- 
bined with  any  fraud  or  circumvention  on  the  part  of  another, 
is  a  ground  for  the  interference  of  equity. 

FACTA  ARMORUM.  Feats  of  arms,  jousts,  tournaments, 
Stc    His.  Job.  Brampton,  in  R.  1.  p.  1261. 

FACTO.  In  fact ;  as  where  any  thing  is  actually  done,  &c. 
See  De  facto. 

FACTOR.  The  agent  of  a  merchant  abroad,  residing  in 
this  country :  or  e  contra.  A  factor  is  authorised  by  a  letter 
of  attorney,  with  a  salary  or  allowance  for  his  care.  He  must 
pursue  his  commission  strictly ;  and  the  same  person  may  be 
factor  for  many  different  merchants.    Mai.  81. 

Of  mercantile  agents  some  are  entrusted  with  the  possession, 
as  well  as  the  disposal  and  management  of  the  property :  these 
are  usually  denomined  factors.  Others  are  engaged  merely  in 
the  negociation  of  contracts  relating  to  property  with  the 
custody  of  which  they  have  no  concern.  See  B.  Sf  A.  137. 
Brokers  are  principally  of  the  latter  description.  Paleys 
Principal  and  Agent,  13. 

A  factor  is  a  species  of  mandatory.,  whose  powers  depend  on 


the  nature  and  terms  of  the  mandate,  commission,  or  authority, 
under  which  he  acts. 

Goods  remitted  to  a  factor  ought  to  be  carefully  preserved; 
and  he  is  accountable  for  all  lawful  goods  which  shall  come  to 
his  hands ;  yet  if  the  factor  buy  goods  for  his  principal,  and 
they  receive  damage  after  in  his  possession,  though  no  negli- 
gence of  his,  the  principal  shall  bear  the  loss ;  and  if  a  factor 
be  robbed,  he  shall  be  discharged  in  account  brought  against 
him  by  his  principal.    4  Rep.  S3.    See  tit.  Bailment. 

A  factor  is  not  answerable  against  all  events  for  the  safety 
of  goods  which  he  has  in  charge  ;  but  it  is  sufficient  if  he  do 
all  that  by  his  industry  he  may  for  their  preservation.  1  yent 
121:  Co!  Lit.  89-  He  is  not  liable  in  cases  of  robbery,  fine,  or 
anv  other  accidental  damage  happening  without  his  default. 
2  Mod.  100. 

If  the  principal  give  the  factor  a  general  commission  to  act 
for  the  best,  he  may  do  for  him  as  he  thinks  fit;  but  otherwise 
he  may  not.  Though  in  commissions  at  this  time,  it  is  common 
to  give  the  factor  power  in  express  words  to  dispose  of  ^mer- 
chandize, and  deal  therein  as  if  it  were  his  own;  by  which tw 
factor's  actions  will  be  excused,  though  they  occasion  loss  to  nis 
principal.    Lex  Mercat :  Mai  81:  Sir.  1178. 

If  the  factor  has  orders  from  his  principal  not  to  sell  any 
goods  but  in  such  a  manner,  and  breaks  those  orders,  m» 
liable  to  the  loss  or  damage  that  shall  be  received  thereby :  ana 
where  any  goods  are  brought  or  exchanged  without  ™' " 
is  at  the  merchant's  courtesy  whether  he  will  accep  ot  them, 
or  turn  them  on  his  factor  s  hands.  When  a  factor  has  bouja 
or  sold  goods  pursuant  to  orders,  he  is  imm^ately 0 
advice  of  it  to  his  principal,  lest  the  former  orders  stouU  I 
contradicted  before  the  time  of  his  giving  notice,  wHerewy  w» 
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reputation  might  possibly  suffer:  and  where  a  factor  has  made 
a  considerable  profit  for  his  principal,  he  must  take  due  care  in 
the  disposition  of  the  same  ;  for  without  commission  or  particular 
orders  he  is  answerable,  A  factor  shall  suffer  for  not  observing 
orders ;  and  no  factor  acting  for  another  man's  account  in  mer- 
chandize, can  justify  receding  from  the  orders  of  his  prin- 
cipal, though  there  may  be  a  probability  of  advantage  by  it:  if 
he  make  any  composition  with  creditors  without  orders,  he  shall 
answer  it  to  his  principal.    Lex  Mercaloria. 

Factors  ought  to  observe  the  contents  of  all  letters  from 
their  principals,  or  written  to  them  by  their  order.  A  mer- 
chant is  answerable  in  action  upon  the  case  for  the  deceits  of 
his  factor,  in  selling  goods  abroad :  and  as  somebody  must  be 
a  loser  by  such  deceit,  it  is  more  reasonable  that  he  who  em- 
ploys, and  puts  confidence  in  the  deceiver,  should  lose,  than  a 
stranger.    1  Salt  289- 

A  bare  commission  to  a  factor  to  sell  and  dispose  of  mer- 
chandize, is  not  sLim'cicnt  power  for  the  factor  to  entrust  any 
person,  or  to  give  a  further  day  of  payment  than  the  day  of  the 
sale  of  the  goods  ;  for  in  this  case,  on  the  delivery  of  the  one 
he  ought  to  receive  the  other  :  and  by  the  general  power  of 
doing  as  if  it  were  his  own,  he  may  not  trust  an  unreasonable 
time,  viz.  beyond  one  or  three  months,  &c.  the  usual  time 
allowed  for  the  commodities  disposed  of;  if  he  doth,  he  shall 
be  answerable  to  his  principal  out  of  his  own  estate,  1  Bulst. 
102.  But  in  2  C.  C.  57*  it  is  said  that  by  his  general  commis- 
sion a  factor  has  authority  to  sell  upon  credit. 

And  whatever  may  formerly  have  been  the  law,  it  is  now 
settled  that  the  usage  of  trade  affords  the  true  rule  in  this 
respect.    tVilles,  407  :  3  B.  #  P.  489- 

An  agent  must  strictly  pursue  his  authority;  and  therefore 
a  factor  authorized  to  sell  has  no  right  to  barter-  3  B.  cf  A. 
31 6.  And  previous  to  the  6  G,  4.  c.  94.  though  a  factor  had 
power  to  sell,  and  thereby  bind  his  principal,  yet  he  could  not 
bind  or  affect  the  property  of  the  goods  by  pledging  them  as  a 
security  for  his  own  debt,  though  there  was  the  formality  of  a 
bill  of  parcels  and  a  receipt.    2  Shan.  1178 :  7  T.  R.  606. 

Nor  did  it  make  any  difference  that  the  pledgee  was 
ignorant  of  the  factor's  not  being  the  owner.  5  Fes.  213; 
0  East,  17.  Neither  could  the  factor  assign  a  bill  of  lading, 
by  way  of  pledge,  so  as  to  exclude  the  principal's  right  to  stop 
vi  transitu.  6  East,  17:1  M.  $  8.  140.  Nor  could  he  pledge 
goods  on  which  lie  had  a  lien,  so  as  to  give  the  pawnee  a  title 
even  to  the  amount  of  the  lien.    5  T.  R.  6'04:  7  East,  6. 

The  rules  established  by  these  decisions  were  productive  in 
many  cases  of  great  hardship,  and  led  to  the  passing  of  the 

G.  4,  c.  5)4,  * 

By  §  1 ,  a  consignee  making  advances  to  an  agent  or  factor 
who  is  the  shipper  of  goods,  on  the  belief  that  he  is  the  owner, 
has  a  lien  given  to  him  to  the  extent  of  his  advances,  which  is 
an  alteration  of  the  law  as  it  previously  stood. 

By  §  2,  persons  may  receive  a  bill  of  lading,  certificate, 
warrant,  or  order  for  the  delivery  of  goods  in  deposit  or  pledge, 
provided  they  have  not  notice  by  the  document  or  otherwise 
that  the  person  making  the  deposit  is  not  the  owner  of  the 
goods* 

By  §  3.  any  person  taking  goods  in  deposit  or  pledge 
jor  a  pre-existing  debt  from  the  party  in  possession,  without 
notice  he  is  not  the  owner,  shall  acquire  the  right  or  interest, 
but  no  further,  of  such  party. 

By  §  4.  any  person  may  buy  goods  of  an  agent,  and  pay  him 
for  the  same,  although  he  knows  him  to  be  such,  if  the  con- 
tract be  made  in  the  usual  course  of  business,  and  the  purchaser 
has  not  notice  that  the  agent  is  not  authorized  to  sell  or 
receive  the  price. 

By  §  5.  any  person  may  accept  goods,  or  anv  such  document 
as  atoresaid,  on  deposit  or  pledge  from  any  factor  or  agent 
notwithstanding  he  has  notice  of  his  character,  but  shall 
acquire  no  further  right  or  interest  thereto  than  was  possessed 
by  such  factor  or  agent. 

But  to  prevent  the  improper  pledging  of  goods,  and  document* 

VOL.  It 


relating  thereto,  by  factors  or  agents,  it  is  enacted  by  the 
7  and  8  G.  4.  c.  2$.  §  51,  that  if  any  factor  or  agent  shall,  for 
his  own  benefit,  and  in  violation  of  good  faith,  deposit  or  pledge 
any  goods,  bill  of  lading,  certificate,  warrant,  or  order  for 
delivery  of  goods,  he  shall  be  guilty  of  a  misdemeanour,  and 
be  liable  to  fourteen  years'  transportation. 

If  a  factor  buys  goods  on  account  of  his  principal,  where  he 
is  used  so  to  do,  the  contract  of  the  factor  shall  oblige  the 
principal  to  a  performance  of  the  bargain ;  and  the  principal 
is  the  proper  person  to  be  prosecuted  on  non-performance : 
but  if  the  factor  enters  into  a  charter-party  of  affreightment 
with  a  master  of  a  ship,  the  contract  obliges  him  only  ;  unless 
he  lades  aboard  generally  his  principal's  goods;  then  both  the 
principal  and  lading  become  liable  for  the  freight,  and  not  the 
factor.    Goldsb.  137- 

It  is  a  general  rule  that  where  a  factor,  who  is  authorized 
to  sell  goods  in  his  own  name,  makes  the  buyer  debtor  to 
himself,  though  he  is  not  answerable  to  his  principal  for  the 
debt,  if  the  money  be  not  paid ;  yet  he  has  a  right  to  receive 
it  if  it  be  paid,  and  his  receipt  is  a  discharge  to  the  buyer. 
The  factor  may  compel  such  payment  by  action,  and  the 
buyer  cannot  defend  himself  by  saying  that  the  principal  was 
indebted  to  him  more  than  the  amount.  Cow  p.  255,  256. 
Where  goods  are  sold  by  a  factor  at  his  own  risk,  for  which  he 
has  an  additional  allowance,  the  vendee  is  not  answerable  to 
the  owner.  Stra.  1182.  But  see  Morris  v.  Clearly,  4  M.  tV  V. 
566:  Conway  v.  Forrester,  1  M.  $  S.  4J)4 :  Paley  on  Prin- 
cipal and  Agent,  217 ;  from  which  it  appears  that  the  rights 
and  liabilities  of  the  principal  are  not  varied  by  the  circumstance 
of  the  broker  having  a  del  credere  commission.  See  Del  Credere. 

It  has  been  held  in  equity,  that  if  one  employs  a  factor, 
and  entrusts  him  with  the  disposal  of  merchandize,  and  the 
factor  receives  the  money,  and  dies  indebted  in  debts  of  a 
higher  nature,  and  it  appears  by  evidence  that  this  money 
was  vested  in  other  goods,  and  remains  unpaid,  those  goods 
shall  he  taken  as  part  of  the  merchant's  estate,  and  not  the 
factor's ;  but  if  the  factor  have  the  money,  it  shall  be  looked 
upon  as  the  factor's  estate,  and  must  first  answer  the  debts  of 
superior  creditors,  &c,  for  as  money  has  no  car-mark,  equity 
cannot  follow  that  in  behalf  of  him  who  employed  the  factor, 

1  SalL  160. 

If  a  person  employ  a  factor  to  sell  goods,  who  sells  them 
on  credit,  and  before  the  money  is  paid  dies  indebted  more 
than  his  assets  will  pay;  this  money  shall  be  paid  to  the 
principal  merchant,  and  not  to  the  factor's  administrator, 
but  thereout  must  be  deducted  what  was  due  for  commission  ; 
for  a  factor  is  in  nature  only  of  a  trustee  for  his  principal. 

2  Fern.  638. 

Bills  remitted  to  a  factor  or  banker,  while  unpaid,  are  in  the 
nature  of  goods  unsold;  and  if  the  factor  become  bankrupt, 
must  be  returned  to  the  principal,  subject  to  such  lien  as  the 
factor  may  have  thereon.    2  Blac.  Rep.  1 154. 

A  factor  has  a  lien  on  goods  consigned  to  him,  not  only  for 
incident  charges,  hut  as  an  item  of  mutual  account,  for  the 
general  balance  due  to  him,  so  long  as  he  retains  the  pos- 
session ;  if  he  parts  with  the  possession,  he  parts  with  his  lien. 
See  1  Burr.  489:  1  Blac.  Rep.  104:  2  East,  529:  0'  East, 
23:  5  B.  4-  A.  27:  l\ Vies,  400.  But  if  the  factor  sell  the 
goods,  he  has  still  a  lien  on  the  price  in  the  hands  of  the  buyer. 
See  Bac.  Abr.  Merchant,  Principal,  and  Factor  (B.)  And 
see  1  East,  4  :  5  B.  #  A.  27- 

A  factor  has  a  lien  upon  each  portion  of  goods  in  his  pos- 
session for  his  general  balance,  as  well  as  for  charges  arising 
on  those  particular  goods.  Amb.  252:  6  T.  R.  262  :  2  East, 
529.  And  the  lien  attaches  not  only  upon  goods  in  specie, 
but  upon  the  proceeds  ( Cowp.  251 .  255  :  2  East,  227 :  3  B.  #  P. 
489);  and  securities  received  in  the  course  of  his  busings. 
U  tiles,  400. 

A  dyer,  merely  as  a  manufacturer,  has  not  a  general  Hen  ; 
but  a  packer,  being  in  the  nature  of  a  factor,  has.  4  Burr.  2214. 
A  factor  has  no  lien  on  goods  for  a  general  balance,  unless 
3  u 
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they  come  into  his  actual  possession ;  and  if,  in  consideration 
Of  goods  being  consigned  to  him,  he  accept  hills  drawn  by  the 
consignor,  and  pay  part  of  the  freight,  and  become  insolvent 
before  the  bills  are  due,  and  before  the  goods  get  into  his 
actual  possession,  the  consignor  may  stop  them  in  transitu, 
1  Term  Rep.  1  If)-  If  a  factor  accept  bills  drawn  by  bis  prin- 
cipal upon  the  faith  of  consignments  agreed  to  be  made  by  the 
principal  to  the  factor,  and'both  of  them  become  bankrupts 
before  a  cargo  consigned  come  into  possession  of  the  factor,  the 
factors  assignees  have  no  property  in  such  cargo,  and  cannot 
recover  the  produce  of  it  against  the  assignees  of  the  principal, 
if  the  latter  have  sold  it,  and  received  the  purchase  money. 
1  Term  Rep.  783.    See  4  Bro.  P.  C.  1~.  (8*0.  ed.) 

The  consignor  may  stop  goods  in  transitu  before  they  get 
into  the  hands  of  the  consignee,  in  case  of  the  insolvency  of  the 
consignee ;  but  if  the  consignee  assign  the  bills  of  lading  to  a 
third  person  for  a  valuable  consideration,  the  right  of  the  con- 
signor as  against  such  assignee  is  devested.  There  is  no 
distinction  between  a  bill  of  lading  indorsed  in  blank,  and  an 
indorsement  to  a  particular  person.  4  Bro.  P.  C.  (8vo.  cd.) 
57.  See  2  r.  R.  63  :  I  H.  Blac.  Rep.  357-  And  further,  as 
to  stopping  goods  in  transitu,  2  T,  R.  6?4 :  3  T.  R-  465  : 
and  tit.  Stoppage  in  transitu. 

Where  an  estate  is  sequestrated  by  the  Court  of  Session  in 
Scotland,  or  where  the  property  of  it  is  in  dispute,  that  court 
appoints  a  factor  to  take  charge  of  the  rents  and  preserve  the 
property, 

A  factor  is  within  the  bankrupt  laws.  See  further  on  this 
subject,  Paleifs  Principal  and  Agent,  by  Lloyd. 

FACTORAGE,  is  the  wages  or  allowance  paid  and  made 
to  a  factor  by  the  merchant.  The  gain  of  factorage  is  certain, 
however  the  success  proves  to  the  merchant ;  but  the  commis- 
sioners and  allowances  vary  according  to  the  customs  and 
distance  of  the  country,  in  the  several  places  where  factors  are 
resident-    Lex  Mereat.    See  tit.  Factor. 

FACTORIES,  The  employment  of  young  persons  and 
children  in  mills  and  factories  is  now  regulated  by  the  3  and  4 
W.  4.  c.  103  (explained  by  4  W.  4.  c.  1.)  ;  the  leading  pro- 
visions of  which  may  be  thus  shortly  stated. 

The  employment  of  children  under  nine  years  of  age,  after 
the  1st  of  January,  1834,  is  prohibited,  except  in  silk  mills. 
No  child  is  to  be  employed  more  than  48  hours  in  one  week, 
or  more  than  nine  hours  in  one  day,  who,  six  calendar  months 
after  the  passing  of  the  act,  has  not  attained  11,18  months  after, 
12,  or  30  months  after,  13  years  of  age,  except  in  silk  mills, 
where  children  under  13  may  work  10  hours  every  working  day. 
No  person  under  18  is  to  work  in  the  night  between  half-past  8 
in  the  evening  and  half-past  5  in  the  morning ;  or  more  than 
12  hours  a  day,  or  more  than  6fJ  hours  a  week,  except  in 
certain  cases  mentioned  in  the  act ;  and  every  such  person  is  to 
have  one  hour  and  a  half  for  meals. 

No  child  under  13  is  to  be  employed  without  a  certificate 
from  a  surgeon  as  to  its  strength  and  appearance,  countersigned 
by  an  inspector  or  justice;  and  no  person  above  that  age,  and 
under  18,  is  to  work  more  than  9  hours  a  day,  or  between  9 
in  the  evening  and  0  in  the  morning,  without  a  certificate  of 
age. 

Children  in  factories  are  to  attend  schools  for  two  hours  at 
least  for  six  days  in  the  week,  to  be  witnessed  by  the  school- 
master s  voucher. 

Four  inspectors  are  to  be  appointed  of  places  where  children 
are  employed  in  factories  to  enforce  the  provisions  of  the  act, 
who  are  to  have  access  at  all  times  to  the  factories,  and  to 
possess  the  same  powers  over  constables  as  justices,  and  to  make 
reports  twice  a  year  to  a  secretary  of  state. 

Certain  penalties  are  imposed  for  an  infringement  of  the 
provisions  of  the  act  as  to  working;  and  the  forging  of  any 
certificate  is  made  a  misdemeanor,  punishable  with  two  months' 
imprisonment.  All  proceedings  and  convictions  may  take  place 
before  one  inspector  or  magistrate,  from  whose  decision  there  is 
no  appeal,  except  in  cases  of  forgery  of  certificates. 


The  act  extends  to  all  factories  in  the  United  Kingdom 
where  machinery  is  used  for  dressing  or  weaving  cotton  wool, 
worsted,  hemp,  flax,  tow,  or  silk,  with  the  exception  of  mills 
used  solely  for  the  manufacture  of  lace* 

FACTUM.  A  man's  nun  act  and  deed;  fact  or  feat;  par- 
ticularly used  in  the  civil  law,  for  any  thing  stated  and  made 
certain.    See  Fait. 

FACULTY,  facultas.~]  As  restrained  from  the  original 
and  active  sense,  to  a  particular  understanding  in  law,  is  used 
for  a  privilege,  or  special  dispensation,  granted  to  a  man  hy 
favour  and  indulgence,  to  do  that  which  by  law  he  ought  not 
to  do.  And  for  the  granting  of  these  there  is  an  especial 
court  under  the  Arehhishop  of  Canterbury,  called  the  Court  of 
the  Faculties;  and  the  chief  officer  thereof  the  master  of  the 
Faculties  ;  who  has  power  by  the  stat.  25  H.  8.  c.  21.  to  grant 
dispensations;  as  to  marry  persons  without  the  banns  first 
asked  (and  every  diocesan  may  make  the  like  grants),  to  ordain 
a  deacon  under  age,  for  a  son  to  succeed  the  father  in  his 
benefice,  one  to  have  two  or  more  benefices  incompatible,  and 
for  other  purposes*  And  in  this  court  are  registered  the  cer- 
tificates of  bishops  and  noblemen  granted  to  their  chaplains,  to 
qualify  them  for  pluralities  and  non-residence.  4  Inst.  337. 
See  tit.  Chaplain.  In  the  Scotch  law  faculty  is  synonymous 
with  power:  thus  a  faculty  to  burden  is  the  power  or  right  cf 
charging  an  estate  with  a  sum  of  money.    See  tit.  Perns. 

FASTING- MEN.  In  Mon.  Angl  torn,  h  pag.  100.  are 
rendered  to  signify  vassals:  but  Cowel  thinks  they  rather  mean 
pledges  or  bondsmen ;  which,  by  the  custom  of  the  Saxons, 
were  fast  bound  to  answer  for  one  another's  peaceable  beha- 
viour.   See  Fesiing-men. 

FAG,  A  knot  or  excrcscency  in  cloth;  and  in  this  sense  it 
was  used  in  the  statute  4  Ed.  4*.  c.  1.  (which  is  now  repealed 
by  3  G.  4.  c.  41 .  §  1 .)  The  fag-end  signifies  that  end  of  a 
piece  of  cloth  or  linen  where  the  weaver  ends  his  piece,  and 
works  up  the  worst  part  of  his  materials. 

FAGGOT.  A  badge  wore  in  the  times  of  popery,  by  per- 
sons who  had  recanted  and  abjured  what  was  then  adjudged  to 
be  heresy  :  those  were  condemned  not  only  to  the  penance  of 
carrying  a  faggot,  as  an  emblem  of  what  they  had  merited,  to 
such  an  appointed  place  of  solemnity ;  but  for  a  more  durable 
mark  of  infamy,  they  were  to  have  the  sign  of  a  faggot  em- 
broidered on  the  sleeve  of  their  upper  garment:  and  if  this 
badge  or  faggot  was  at  any  time  left  ofl^  it  was  often  alleged 
as  the  sign  of  a  post  a  a/. 

FA  IDA.    Malice  or  deadly  feud.    Leg.  H.  1.  c.  88. 
FAILURE  OF  RECORD,  is  when  an  action  is  brought 
against  a  man,  who  alleges  in  his  plea  matter  of  record  in  bar 
of  the  action,  and  avers  to  prove  it  by  the  record;  but  the 
plaintiff  saith,  Nul  tiel  record,  viz.  denies  there  is  any  such 
record:  upon  which,  the  defendant  hath  day  given  him  by  the 
court  to  bring  it  in ;  and  if  he  fads  to  do  it,  then  he  is  said  to 
fail  of  his  record,  and  the  plaintiff  shall  have  judgment  to 
ecover.    Terms  de  Ley.    See  further  tits.  Amendment,  Jeo- 
fails, Record.  , 
FAINT  ACTION.  Fr.  feud*}    A  feigned  action;  such 
that  although  the  words  of  the  writ  are  true,  yet  for  certain 
causes  the  plaintiff  hath  no  title  to  recover  thereby;  but  a 
false  action  is  properly  where  the  words  of  the  writ  nrejalse. 
Co.  Lit.  86L 

FAINT  PLEADER.    A  fraudulent,  false,  or  collusory 
manner  of  pleading  to  the  deceit  of  a  third  person;  against 
which,  among  other  things,  was  made  the  stat.  3  La.  L  c  J- 
FAIR-PLEADER.    See  Ut.  Beau-pleader. 
FAIR.     Fr.  feire,  Lat.  feria>>  nundinal    A  solemn  or 
greater  sort  of  market,  granted  to  any  town  by  privilege,  ror 
the  more  speedy  and  commodious  providing  of  such  things  a 
the  subject  needeth ;  and  the  utterance  of  what 
we  abound  in  above  our  own  uses  and  occasions:  and  ™tn  ou 
English  and  the  French  word  seems  to  come  hum  jerm 
[festivals];  because  it  is  incident  to  a  fair  that  persons  iftau 
be  privileged  from  being  molested  or  arrested  m  it,  mr  w  7 
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other  debt  or  contract  than  what  was  contracted  in  the  same, 
or  at  least  was  promised  to  be  paid  there.  See  stal.  17  Ed.  4. 
c.  2.  made  perpetual  by  1  Ric>  3.  c.  6.  and  this  Diet.  tit.  Courts 
of  Pie-powders.  See  also  stats.  2  Ed.  S.  c.  15:  5  Ed,  3.  c,  5: 
27  H.G.c.5:  I  and  2  P.  #  AT,  c.      18         ft  21; 

L  77ic  Right  to  a  Fair,  and  the  Marnier  of  holding  it. 

II.  The  Did if,  Power,  and  Interest  of  the* Owners  of  Fairs. 
—How  far  a  Sale  in  a  Fair  changes  the  Property  of 
a  Thing  therein  sold,  see  this  Diet.  tit.  Market. 

I.  The  first  institution  of  fairs  and  markets  seems  plainly  to 
have  been  for  the  better  regulation  of  trade  and  commerce, 
and  that  merchants  and  traders  might  be  furnished  with  such 
commodities  its  they  wanted,  at  a  particular  mart,  without  that 
trouble  and  loss  of  time,  which  must  necessarily  attend  travel- 
ling about  from  place  to  place;  and  therefore,  as  this  is  a 
matter  of  universal  concern  to  the  commonwealth,  so  it  hath 
always  been  held,  that  no  person  can  claim  a  fair  or  market, 
unless  it  be  by  ^rant  from  the  king,  or  by  prescription,  which 
supposes  such  a  grant.    2  Inst,  220:  3  Mod.  123. 

And  therefore,  if  any  person  sets  up  any  such  fair  or  market, 
without  the  king's  authority,  a  quo  warranto  lies  against  him  ; 
and  the  persons  who  frequent  such  fair,  &c.,  may  be  punished 
by  hue  to  the  king.    3  Mod.  127. 

Also  it  seems,  that  if  the  king  grants  a  patent  for  holding  a 
fair  or  market,  without  a  writ  of  ad  quod  damnum  executed  and 
returned,  that  the  same  may  be  repealed  by  scire  facias;  for 
though  such  fairs  and  markets  are  a  benefit  to  the  common- 
wealth, yet  too  great  a  number  of  them  may  become  nuisances 
to  the  public,  as  well  as  a  detriment  to  those  who  have  more 
ancient  grants.    3  Lev.  222. 

Fairs  are  generally  kept  once  or  twice  in  the  year ;  and  it 
has  been  observed,  that  fairs  were  first  occasioned  by  the  resort 
of  people  to  the  Feast  of  Dedication,  and  therefore  in  most 
phu-es  the  fairs,  by  old  custom,  are  on  the  same  day  with  the 
wake  or  festival  of  that  saint  to  whom  the  church  was  dedi- 
cated :  and  for  the  same  reason  they  were  kept  in  the  church- 
yard, till  restrained  by  stat.  of  JVinton,  13  Ed.  1.  st.  2.  c.  6: 
2  InsL  221.  Blount.  The  Court  if  Pie-powder  is  incident  to 
every  fair,  &c.  By  stat.  2  Ed.  3.  c.  15.  fairs  are  not  to  be 
kept  longer  than  they  ought  by  the  lords  thereof,  on  pain  of 
their  being  seized  into  the  king's  hands,  until  such  lords  have 
paid  a  fine  for  the  offence ;  and  proclamation  is  to  be  made 
how  long  fairs  are  to  continue.  By  stat.  5  Ed.  3.  c.  5.  no 
merchant  shall  sell  any  goods  or  merchandize  at  a  fair  after  the 
time  of  the  fair  is  ended,  under  the  penalty  of  forfeiting 
double  the  value  of  the  goods  sold,  one-fourth  part  thereof  to 
the  prosecutor,  and  the  rest  to  the  king.  By  stat.  27  H.  6. 
c.  5.  fairs  are  not  to  be  kept  on  Sundays.  Any  citizen  of 
London  may  carry  his  goods  or  merchandize  to  any  fair  or 
market  in  England  at  bis  pleasure.  See  stat.  3  II.  7.  c.  9-  and 
this  Diet,  tit.  London. 

It  seems  clearly  agreed,  that  if  a  person  hath  a  right  to  a 
fair  or  market,  and  another  erects  a  fair  or  market  so  near  his, 
that  it  becomes  a  nuisance  to  his  fair,  &c,  that  for  this  detri- 
ment and  injury  done  to  him,  an  action  on  the  case  lies  ;  for  it 
is  implied  in  the  kings  grant,  that  it  should  be  no  prejudice  to 
another.    2  Rot.  Ab.  140. 

Also,  although  the  new  market  be  held  on  a  different  day, 
yet  an  action  on  the  case  lies ;  for  this,  by  forestalling  the 
ancient  market,  may  be  a  greater  injury  to  the  owner,  than  if 
held  on  the  same  day  with  his.  2  Saund.  172:  1  Mod.  6i). 
See  tit.  Market. 

If  a  man  hath  a  fair  or  market,  and  a  stranger  disturbs 
those  who  are  coming  to  buy  or  sell  there,  by  which  he  loses 
his  toll,  or  receives  some  prejudice  in  t lie  profits  arising  from 
his  fair,  &c,  an  action  on  the  case  lies.  1  Rol.  Ab,  106: 
2  Vent.  26.  28,  So  if  upon  a  sale  in  a  fair  a  stranger  disturbs 
the  lord  in  taking  the  toll,  an  action  upon  the  case  lies  for  this. 
1  Rol.  Ah.  lOfj. 

The  king  is  the  sole  judge  where  fairs  and  markets  ought 


to  be  kept ;  and  therefore  it  is  said,  that  if  he  grants  a  market 
to  be  kept  in  such  a  place,  which  happens  not  to  be  convenient 
for  the  country,  yet  the  subjects  can  go  to  no  other ;  and  if 
they  do,  the  owner  of  the  soil  where  they  meet  is  liable  to 
an  action  at  the  suit  of  the  grantee  of  the  market,  3  Mod. 
193.  But  if  no  place  be  limited  for  keeping  a  fair  by  the 
king's  grant,  the  grantees  may  keep  it  where  they  please^,  or 
rather  where  they  can  most  conveniently :  and  if  it  be  so 
limited,  they  may  keep  it  in  what  part  of  such  place  they  will. 

3  Mod.  108. 

At  what  time  fairs  are  to  be  held,  see  stat.  27  H.  6,  c.  5.  and 

1  Car.  I,  <?.  I  :  29  Car.  2.  c.  1.  and  this  Diet.  tit.  Holidays. 

II.  Owners  and  governors  of  fairs  are  to  take  care  that 
every  thing  be  sold  according  to  just  weight  and  measure;  for 
that  and  other  purposes  they  may  appoint  a  clerk  of  the  fair 
or  market,  who  is  to  mark  and  allow  all  such  weights,  and  for 
his  duty  herein  can  only  take  his  reasonable  and  just  fees.  See 

4  InsL  2/4:  Moor.  523:  1  SalL  327- 

Fairs  and  markets  are  such  franchises  as  may  be  forfeited  ; 
as  if  the  owners  of  them  hold  them  contrary  to  their  charter, 
as  by  continuing  them  a  longer  time  than  the  charter  admits, 
by  disuser,  and  by  extorting  fees  and  duties  where  none  are 
due,  or  more  than  are  justly  due.  2  Inst.  220:  Finch.  164  : 
3  Mod.  108. 

As  to  their  interest  it  arises  chiefly  from  tolls.  Toll  pay- 
able at  a  fair  or  market  is  a  reasonable  sum  of  money  due  to 
the  owner  of  the  fair  or  market,  upon  sale  of  things  tollable 
within  the  fair  or  market,  or  for  stallage,  piekage,  or  the  like. 

2  Inst.  222  :  2  Jon.  207- 

But  this  is  not  incident  to  a  fair  or  market  without  special 
grant ;  for  where  it  is  not  granted,  such  a  fair  or  market  is 
accounted  a  free  fair  or  market.    2  InsL  220:  Cro.  Eliz.  55<), 

Toll  is  a  matter  of  private  benefit  to  the  owner  of  the  fair 
or  market,  and  not  incident  to  them;  therefore  if  the  king 
grants  a  fair  or  market,  and  grants  no  toll,  the  patentee  can 
have  none,  and  such  fair  or  market  is  accounted  free.  Cro. 
Eliz.  558 :  2  Inst.  220.  &  P. :  2  Lutw.  1326.  &  P. 

Also  if  the  king,  at  the  time  he  grants  a  fair  or  market, 
grants  a  toll,  and  the  same  is  outrageous  and  excessive,  the 
grant  of  the  toll  is  void,  and  the  same  becomes  free.  2  Inst. 
220  :  2  Lutw.  1 336.  But  the  king,  after  he  grants  a  fair  or 
market,  may  grant  that  the  patentee  may  have  a  reasonable 
toll;  but  this  must  be  in  consideration  of  some  benefit  accruing 
from  it  to  those  who  trade  and  merchandise  in  such  fair  or 
market.    2  Inst*  22  J . 

No  toll  shall  be 'paid  for  any  thing  brought  to  the  fail*  or 
market  before  the  same  is  sold,  unless  it  be  by  custom  time 
out  of  mind,  and  upon  such  sale  the  toll  is  to  be  paid  by  the 
buyer;  and  therefore  my  Lord  Coke  says,  that  a  fair  or  market 
by  prescription  is  better  than  one  by  grant,    2  InsL  221. 

And  by  stat.  Westm,  1*  c.  31.  "touching  them  that  take 
outrageous  toll,  contrary  to  the  common  custom  of  the  realm 
in  market  towns,  it  is  provided,  that  if  any  do  so  in  the  king's 
town,  which  is  let  in  fee-farm,  the  king  shall  seize  into  his 
own  hand  the  franchise  of  the  market;  and  if  it  be  another's 
town,  and  the  same  be  done  by  the  lord  of  the  town,  the  kino- 
shall  do  in  like  manner ;  and  if  it  be  done  by  a  bailiff  or  anv 
mean  officer,  without  the  commandment  of  his  lord,  he  shall 
restore  to  the  plaintiff  as  much  more,  for  the  outrageous  taking, 
as  he  had  of  him,  if  he  carried  away  his  toll,  and  shall  have 
forty  days'  imprisonment," 

But  where  by  custom  a  toll  is  due  upon  the  sale  of  anv 
goods  in  a  fair  or  market,  and  he  who  ought  to  pay  it  refuses, 
an  action  on  the  case  lies  against  him.  1  Rol  Ah.  103  104* 
106'. 

Some  persons,  however,  are  exempt  from  payment  of  toll ; 
and  if  the  king  or  any  of  his  progenitors  have  granted  to  anv 
to  be  discharged  of  toll,  either  generally  or  specially,  this  grain 
is  good  to  discharge  him  of  all  tolls  to  the  king's  own  fan  s  or 
markets,  and  of  the  tolls,  which,  together  with  anv  fair  or 
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market,  have  been  p  unted  after  such  grant  of  discharge  ;  but 
cannot  discharge  tolls  formerly  due  to  subjects  either  by  grant 
or  prescription.    2  Inst.  221. 

Also  the  king  himself  shall  not  pay  toll  for  any  of  his 
goods  ;  and  if  any  be  taken,  it  is  punishable  within  the  statute 
Westm.  1*  c.  31  :  2  Inst.  221.  So  tenants  in  ancient  demesne 
are  free  and  quit  from  all  manner  of  tolls  in  fairs  and  markets, 
whether  such  tenants  hold  in  fee,  or  for  life,  years,  or  at  will. 
2  Inst.  221;  4  Inst.  269 !  1  RoL  Ab.  32 1 . 

But  this  privilege  does  not  extend  to  him  who  is  a  mer- 
chant, and  gets  his  living  by  buying  and  selling,  but  is  an- 
nexed to  the  person  in  respect  of  the  land,  and  to  those  things 
which  grow  and  are  the  produce  of  the  land.  F.  N.  B*  228 : 
2  Leon.  191 :  Cro.  Elk.  227 :  2  Inst.  221  :  I  RoL  Ab.  321,  2. 

Owners  of  fairs  and  markets  are  to  appoint  toll- takers  or 
book-keepers,  on  pain  of  40s.,  and  they  shall  enter  and  give 
account  of  horses  sold,  &c.  Stat.  1  and  2  P.  §  M*  c  7  :  3  Eliz. 
c.  12.    See  further,  tits.  Toll,  I  lor  sex,  Market. 

FAIT,  factum.]  A  deed  or  writing,  lawfully  executed  to 
bind  the  parties  thereto.    See  tit.  Deed. 

V  A 1 T  E  N  RO  LLE,  Ft \]  A  deed  of  bargain  and  sale,  &c., 
and  forging  the  inrollment  of  it  is  a  great  misdemeanor,  but 
not  forgery  within  the  stat.  5  Eliz.    1  Keb.  568. 

FAlTOURS,  Fr*2  In  the  statute  7  fife  2.  c.  5.  is  used 
for  evil  doers ;  and  may  be  interpreted  idle  livers,  from 
failardisc,  which  signifies  a  kind  of  sleepy  disease,  proceeding 
from  too  much  sluggishness;  and  in  the  same  statute  it  seems 
to  be  synonymous  with  vagabonds.  Termes  de  Lei/.  See  tits. 
Poor,  Vagrants. 

FA  LANG.    A  jacket  or  close  coat.  Blount. 
FALCATUIIA.    One  day's  mowing  of  grass;  a  customary 
service  to  the  lord  by  his  inferior  tenants:  jalcata  was  the 
grass  fresh  mowed,  and  laid  in  swathes ;  and  falcator  the 
servile  tenant  performing  the  labour.    Kennel's  Gloss. 

FALCO.  A  faulcon.  Falconarius,  a  falconer ;  falco  gen- 
tills,  a  jer-falcon ;  falco  spuarius,  a  sparrow  hawk.  CoiveL 
Sec  tit.  Hawks. 

FAL  DA.  A  sheep-fold.  RoL  Chart.  6  II.  3. 
FALDAGE,  faldagium.~]  A  privilege  which  several  lords 
anciently  reserved  to  themselves,  of  setting  up  folds  for  sheep 
in  any  field  within  their  manors,  for  the  better  man  11  ranee  of 
the  same ;  and  this  was  usually  done  not  only  with  their  own 
but  their  tenants'  sheep,  which  they  call  secta  jhhhv.  This 
faldage  is  termed  in  some  places  a  fold  course;  and  in  old 
charters  faldsoca,  i.  e.  liherias  fahhc,  or  faldagii. 

EALD^E  CIRSUS.  A  sheep  walk  or  feed  for  sheep. 
$t  Vent.  139. 

FALDFEY,  FALD-FEE.  A  fee  or  rent  paid  by  some 
customary  tenants  for  liberty  to  fold  their  sheep  upon  their 
own  land. 

FALDISTOR,  Sax.~]  The  highest  seat  of  a  bishop  in- 
closed round  with  a  lattice.  CoweL 

FALDWOttTH.  A  person  of  age,  that  he  may  be  reckoned 
of  some  decennary.    Du  Fresne. 

FALERiE,  Lat.  phalcrce.~\  The  tackle  and  furniture  of  a 
cart  or  wain.    Motu  Angl  torn.  2.  256. 

FALESIA.  A  great  rock,  bank  or  hill  by  the  sea-side. 
Domesd. 

FALK-LAND,  or  FOLK-LAND.    See  tit.  Copyhold. 

FALLOW-LAND.    See  Warrectum  and  Terra  War  recta. 

FALLUM.  An  unexplained  term  for  some  particular  sort 
of  land.  De  duohus  acris  et  viginti  fallis  in,  §c.  Man.  torn. 
2.  4*25. 

FALMOTUM,  oxfalkmote;  the  same  with  jolkemote.  See 
tit.  Parliament. 

FALSE  ACTION.  If  brought  against  one,  whereby  he  is 
cast  into  prison,  and  dies  pending  the  suit,  the  law  giveth  no 
remedy  in  this  case,  because  the  truth  or  falsehood  of  the 
matter  cannot  appear  before  it  is  tried ;  and  if  the  plaintiff  be 
barred  or  nonsuited,  at  common  law,  regularly  all  the  punish- 
ment is  amercement.    Jenh  Cent.  IuT.     See  Faint  Action. 


But  if  one  commence  a  bailable  action  against  another,  and  hold 
him  to  bail  thereon,  cither  without  a  reasonable  cause,  or  for 
something  considerable,  more  than  what  is  bonajide  due,  an 
action  upon  the  case  will  lie  for  the  vexation  and  injury.  See 
tit.  Action,  II. 

FALSE  CHARACTERS.  A  penalty  of  201.  is  inBirted 
by  the  32  G.  3.  t\  56.  upon  every  person  convicted  before  two 
justices  of  giving  a  false  character  to  a  servant. 

FALSE  CLAIM.  By  the  forest  laws,  is  where  a  man 
claims  more  than  is  his  due,  and  is  amerced  and  punished  for 
the  same.  A  person  had  a  grant,  by  charter,  of  the  tenth  of 
all  the  venison  in  the  forest  of  Lancaster,  viz,  in  came  tanitak 
sed  non  in  corio;  and  because  he  made  a  false  claim,  by 
alleging  that  he  ought  to  have  the  tenth  of  all  the  venison 
within  the  forest,  as  well  in  came  as  in  corio,  therefore  he  was 
in  misericordia  de  decima  venationis  suae  in  corio  non  pereipiendo. 
Man  wood,  c.  25* 

FALSE  ENTRY.  The  5fi  G.  3.  c.  63.  for  regulating  the 
Penitentiary  at  Mi  (bank,  declares  that  any  officer  or  servant 
belonging  to  that  establishment,  who  shall  make  any  false 
entry  or  fraudulent  omission  in  his  accounts,  shall  be  liable  to 
be  punished  by  fine  and  imprisonment. 

FALSE  FORM.  In  proceedings  at  law,  is  aided  by  a 
verdict ;  though  not  where  there  is  want  of  certainty,  &c. 

1  Keb.  734.  See  tits.  Amendment,  Error. 

FALSE  IMPRISONMENT. 

Falsum  Imprison  amentum.]  A  trespass  committed  against 
a  person,  by  arresting  and  imprisoning  him  without  just  cause, 
contrary  to  law ;  or  where  a  man  is  unlawfully  detained  with- 
out legal  process ;  it  is  also  used  for  a  writ  which  is  brought 
for  this  trespass. 

To  constitute  the  injury  of  false  imprisonment  two  points 
are  necessary  ;  the  detention  of  the  person,  and  tbe  unlawful- 
ness of  such  detention.  Every  confinement  of  the  person  is 
an  imprisonment,  whether  it  be  in  a  common  prison,  or  in  a 
private  house,  or  in  the  stocks,  or  even  by  forcibly  detaining 
one  in  the  public  streets.  2  Inst.  580.  Unlawful  or  false  im- 
prisonment consists  in  such  confinement  or  detention  without 
sufficient  authority ;  which  authority  may  arise  either  from 
some  process  from  the  courts  of  justice,  or  from  some  warrant 
from  a  legal  officer  having  power  to  commit,  under  his  hand 
and  seal,  and  expressing  the  cause   of  such  commitment. 

2  Inst.  46.  See  this  Diet.  tits.  Arrest,  Commitment,  Constable. 
Such  authority  may  also  arise  from  some  other  special  cause; 
warranted,  for  the  necessity  of  the  thing,  either  by  common  or 
statute  law ;  as  the  arresting  of  a  felon  by  a  private  person 
without  warrant;  the  impressing  of  mariners  for  the  public 
service ;  or  the  apprehending  waggoners  (under  stat.  13  G.  3. 
c.  78.)  for  misbehaviour  in  the  public  highways,  False  im- 
prisonment may  also  arise  by  executing  a  lawful  warrant  or 
process  at  an  unlawful  time,  "as  on  a  Sunday.  See  tits.  Arrest, 
Sunday. 

The  means  of  removing  the  actual  injury  of  false  imprison, 
ment  are  four-fold;  by  writs  of  mainprize ;  odio  et  atia ;  homint 
replegiando ;  and  habeas  corpus.  See  this  Diet,  under  those 
titles"  The  remedy  for  a  satisfaction  for  the  injury  is  by  action 
either  of  case  or  trespass :  and  therein  the  party  shall  recover 
damages  for  the  injury  he  has  received,  ,  , 

The  distinction  between  the  action  of  case  and  action  01 
trespass  for  this  injury  is  thus  stated.  Where  the  immediate 
act  of  imprisonment  proceeds  from  the  defendant,  the  action 
can  only  be  trespass;  but  when  the  act  of  imprisonment  by  one 
person/is  in  consequence  of  information  from  another,  ™ere  au 
action  on  the  case  is  a  proper  remedy.  Morgan  v.  liugnes, 
2  Term  Rep.  K.  B.  232.  . 

If  A.  positively  state  to  the  commander  of  a  press-gang,  m» 
B.  is  liable  to  impressment,  and  he  is  not  so,  and  in  consequen 
of  the  statement  IS.  is  impressed,  A.  is  liable  to  an  ^tion  tor 
false  imprisonment  at  the  suit  of  B.    Query,  if  he  had  omjr 
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stated  that  he  believed  that  B.  was  liable  to  impressment. 
FL  fester  v.  Royle,  1  Cant  p.  187- 

The  most  atrocious  degree  of  this  offence,  that  of  sending 
any  subject  of  this  re  aim  a  prisoner  into  parts  beyond  the  seas, 
whereby  he  is  deprived  of  the  friendly  assistance  of  the  laws  to 
redeem  him  from  such  his  captivity,  is  criminally  punished 
with  the  pains  of  praemunire,  and  incapacity  to  hold  any  office, 
without  a  possibility  of  pardon.  Slat.  31  C.2.C.2.  See  this 
Diet.  tits.  ICxile,  Habeas  Corpus, 

No  action  of  false  imprisonment  lies  against  a  judge  of  a 
court  of  record  for  any  act  done  by  him  in  the  execution  of  his 
office,  nor  for  any  mistake  of  judgment.    SalL  3Q6. 

Action  on  the  case  for  false  imprisonment  has  been  held  to 
lie  against  a  superior  officer  where  the  imprisonment  at  first 
was  legal j  but  was  afterwards  aggravated  with  many  circum- 
stances of  cruelty,  and  was  continued  beyond  necessary  bounds. 
So  also  where  a  captain  of  a  man  of  wot  imprisoned  the 
defendant  three  days  for  a  supposed  breach  of  duty,  without 
hearing  him,  and  then  released  him  without  bringing  liim  to  a 
court  martial.     1  Term  Rep.  K.  B.  536,  53". 

It  erroneous  process  issues  out  of  a  court  that  hath  juris- 
diction of  the  matter,  and  the  bailiff'  or  officer  executes  it, 
whereby  the  party  is  imprisoned,  the  officer  shall  be  excused  in 
action  of  false  imprisonment ;  but  if  the  court  out  of  which  the 
process  issues  hath  no  cognizance  of  the  cause,  it  is  otherwise ; 
for  in  such  case  the  whole  proceedings  are  coram  ?wn  jit  dice, 
and  the  officer  will  not  be  excused.  10  Rep*  75.  See  tits. 
Arrest,  Constable. 

An  officer  hath  a  warrant  upon  a  capias  ad  satisfaciend? 
against  an  earl,  or  countess,  &e.,  who  are  privileged  in  their 
persons,  and  he  arrests  them:  it  is  said  action  of  false  m- 
prisonment  will  not  lie  against  the  officer,  because  he  is  not  to 
examine  the  judicial  act  of  the  court,  but  to  obey,  6  Rep.  56  : 
10  Rep.  75. 

If  an  arrest  is  made  by  one  who  is  no  legal  officer,  it  is  false 
imprisonment,  fur  which  action  lies.  Co.  Lit.  (){),  A  n  action 
Of  false  imprisonment  lies  against  a  bailiff  for  arresting  a  person 
without  warrant,  though  he  afterwards  receives  a  warrant  : 
and  so  it  is  if  he  arrests  one  after  the  return  of  the  writ  is  past ; 
for  it  is  then  without  writ.  2  Inst.  53.  If  a  sheriff",  or  any  of 
his  bailiffs,  arrests  a  man  out  of  his  county,  &c,,  or  after  the 
sheriff  is  discharged  of  Ins  office;  or  a  person  arrests  one  on  a 
justice's  warrant  after  his  commission  is  determined,  &c.,  it 
will  be  false  imprisonment.  Dyer,  41.  And  if  the  sheriff, 
after  he  hath  arrested  a  man  lawfully,  when  a  legal  discharge 
comes  to  hirn,  as  a  supersedeas,  or 'the  like,  do  not  then  dis- 
charge the  party,  he  mav  be  sued  in  this  action,  2  R.  I.  12- 
Fitzh.  253. 

Incase  the  plaintiff  in  a  suit  brings  an  unlawful  warrant 
to  a  sheriff;  and  shows  him  the  defendant,  requiring  him  to 
make  the  arrest;  or  if  he  bring  a  good  warrant  and  direct  the 
sheriff  to  a  wrong  man,  &c,  for  this  the  action  of  false  im- 
prisonment will  lie  against  both.  Bro.  Tresp.  307  i  Faux 
Impr.  li) :  J  Brorvnl.  21 L  If  a  warrant  be  granted  to  arrest 
or  apprehend  a  person  where  there  are  several  of  the  name, 
and  the  bailiff  or  other  offieer  arrests  a  wrong  person,  he  is 
liable  to  action  of  false  imprisonment  ;  and  he  is  to  take  notice 
of  the  right  party  at  his  peril.    Dijer,  244:  Moor,  457. 

A  man  arrested  on  a  Sunday  mav  bring  his  action  of  false 
imprisonment ;  but  one  has  been  refused  to  be  released  in  such 
a  case.  5  Mud.  [)5.  See  tits.  Arrest,  Sunday.  If  a  bailiff  de- 
mands more  than  his  just  fees,  when  offered  him,  and  keep  a 
person  m  custody  thereupon,  it  is  false  imprisonment  and  pun- 
ishable :  and  if  a  sheriff;  or  gaoler,  keeps  a  prisoner  in  ^aol, 
after  his  acquittal,  for  any  thing  except  his  fees,  it  is  unlawful 
imprisonment.  2  InsL  482:  fVood,  l&  If  a  man  falsely 
imprisons  A.  B.,  and  the  gaoler  detains  him  till  he  pays  so 
much  money,  he  shall  have  action  of  false  imprisonment  and 
Ca^Tg  mUCh  m°ney  fr°m  him  aSaillst  such  Person.  Mod. 
Unlawful  or  false  imprisonment  is  sometimes  called  duress 


of  imprisonment y  where  one  is  wrongfully  imprisoned  till  he 
seals  a  bond,  &c,    2  hist.  482.  See  tit.  Duress. 

An  imprisonment  will  be  unlawful,  and  give  this  action, 
although  the  cause  be  good,  when  he  that  makes  it  doth  the 
same  without  any  colour  of  authority  ;  or  if  he  has  a  colour,  yet 
if  he  hath  no  good  authority  from  the  court,  &c. ;  or  where  a 
court  or  officer  hath  power,  but  do  not  well  make  it  out ;  or 
when  the  authority  is  well  made  forth,  and  not  rightly  pursued 
and  executed.  4  Rep.  6'4  :  8  Rep.  67:  Dyei*,  242.  If  A. 
having  been  robbed,  suspect  B.  to  be  guilty,  and  take  and  de- 
liver him  into  the  charge  of  a  constable  present ;  B.  if  innocent, 
mav  maintain  action  of  trespass  and  false  imprisonment  against 
A.' 6  Term  Rep.  K.  B,  315. 

There  is  this  distinction  between  a  private  individual  and 
a  constable:  in  order  to  justify  the  former  in  causing  the 
imprisonment  of  a  person,  he  must  not  only  make  out  a 
reasonable  ground  of  suspicion,  but  he  must  prove  that  a  felony 
has  actually  been  committed ;  whereas  a  constable,  having 
reasonable  ground  to  suspect  that  a  felony  has  been  committed, 
is  authorised  to  detain  the  party  suspected  till  inquiry  can  be 
made  bv  the  proper  authorities.  Beck  worth  v.  Pfiilbj/,  6  Barn. 
tS  Cres.  635  :  and  see  3  Camp.  421  :  5  Price  R.  525:  Bac. 
Abr.  Trespass,  D* 

A  conviction  of  a  justice  of  peace  having  competent  juris- 
diction, upon  which  the  plaintiff  was  arrested  and  imprisoned, 
is,  till  reversed  or  quashed,  conclusive  evidence  in  favour  of 
the  justice  against  whom  an  action  of  trespass  and  false  im- 
prisonment is  brought.    7  Term  Rep.  K.  B.  633.  n. 

So  where,  in  an  action  against  two  justices  for  giving  the 
plaintiff's  landlord  possession  of  a  farm  as  a  deserted  farm, 
they  produced  in  evidence  the  record  of  their  proceedings 
under  the  act  11  Geo.  2.  c.  19*  §  16.  which  set  forth  all  the 
circumstances  necessary  to  give  them  jurisdiction,  and  by  which 
it  appeared  that  they  had  pursued  the  directions  of  the  act : 
it  was  held  that  this  was  a  conclusive  answer  to  the  action. 
Barton  v.  Carem,  3  Bam.  §  C.  6 1$:  and  see  1  Brod.  <Sj*  Bing. 
432  :  1  Barn.  $  Aid.  369* 

By  the  Statute  of  Limitations,  21  Jac.  I.e.  16.  this  action 
must  be  brought  within  four  years ;  which  has  been  construed 
to  be  from  the  end  of  any  continued  imprisonment.  Salk.  420. 
By  stat.  24  G.  2.  c.  44,  actions  against  justices  of  peace,  or 
constables  acting  under  their  warrants,  must  be  brought  within 
six  months  ;  and  one  month's  notice  of  bringing  the  action  must 
be- given  them ;  and  by  stat.  21  Jac.  1.  c.  12.  those  officers  may 
plead  the  general  issue,  and  give  the  special  matter  in  evidence. 

In  trespass  against  a  justice  of  the  peace  for  wrongfully  com- 
mitting a  party,  it  appeared  that  he  was  discharged  from  prison 
on  the  14th  December,  and  the  writ  issued  on  the  14th  June. 
It  was  held  that  the  action  was  commenced  in  time.  Hardy  v. 
Rifle,  9  Barn.  $  C.  603.  See  this  Diet.  tits.  Justice,  Constable. 
Action. 

An  unlawful  imprisonment  also  amounts  in  law  to  an  assault, 
being  a  wrong  done  to  the  person  of  a  man,  for  which,  besides 
the  private  satisfaction  given  to  the  individual  by  action,  the  law 
demands  likewise  a  punishment  foT  the  breach  of  the  kind's 
peace.    1  Hawk,  c,  60.  §7:4  Comm.  218. 

Further  as  to  relief  in  cases  of  false  imprisonment  or  wrongful 
detainer  of  the  person,  see  this  Diet,  tits.  Habeas  Corpus* 
Imprisonment.  3 

FALSE  JUDGMENT,  falsurn  judicium.-}  A  writ  that 
lieth  where  false  judgment  is  given  in  the  county-court,  court- 
baron,  or  other  courts  not  of  record.  F.  A7.  B*  17,  18,  See  tit. 
Error. 

A  judgment  may  be  falsified,  reversed,  or  avoided,  without 
a  writ  of  error  for  matters  foreign  to,  or  dehors  the  record ; 
that  is,  not  apparent  upon  the  face  of  it,  so  that  they  cannot  be 
assigned  for  error  in  the  superior  court,  which  can  only  judge 
from  what  appears  in  the  record  itself;  and  therefore  if  the 
whole  record  be  not  certified,  or  not  timely  certified  by  the 
inferior  court,  the  party  injured  thereby,  in  both  civil"  and 
criminal  cases,  may  allege  a  lUminution  of  the  record,  and 
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cause  it  to  be  rectified.  See  this  Diet  tit  Diminution,  Thus 
if  anv  judgment  whatever  be  given  by  persons  who  had  no 
good  commission  to  proceed  against  the  person  condemned, 
it  is  void;  and  maybe  falsified  by  showing  the  special  matter 
without  writ  of  error.  As  where  a  commission  issues  to  A. 
and  B,  and  twelve  others,  or  any  two  of  them,  of  which  A. 
or  B.  shall  be  one,  to  take  and  try  indictments,  and  any  of 
the  other  twelve  proceed  without  the  interposition  or  presence 
of  either  A.  or  B.,  in  this  case  all  proceedings,  trials,  con- 
victions, and  judgments,  are  void  for  want  of  a  proper  authority 
in  the  commissioners,  and  may  he  falsified  upon  bare  inspec- 
tion without  the  trouble  of  a  writ  of  error  ;  2  Hawk.  P.  C. 
c*  50.  §  2;  it  being  a  high  misdemeanor  in  the  judges  so 
proceeding,  and  little,  if  any  thing,  short  of  murder  in  them 
all,  in  case  the  person  so  attainted  be  executed  and  suffer  death. 
4  Comm.  390. 

So  likewise  if  a  man  purchases  land  of  another,  and  after- 
wards the  vendor  is,  either  by  outlawry  or  his  own  confession, 
convicted  and  attainted  of  treason  or  felony  previous  to  the 
sale  or  alienation ;  whereby  such  land  becomes  liable  to  for- 
feiture or  escheat :  now  upon  any  trial  the  purchaser  is  at  liberty, 
•without  bringing  any  writ  of  error,  to  falsify,  not  only  the 
time  of  the  felony  or  treason  supposed,  but  the  very  point  of 
the  treason  or  felony  itself;  and  is  not  concluded  by  the  con- 
fession or  outlawry  of  the  vendor  ;  though  the  vendor  himself 
is  concluded,  and  not  suffered  then  to  deny  the  fact  which  he 
had  by  confession  or  flight  acknowledged.  But  if  such  attainder 
of  the  vendor  was  by  verdict,  on  the  oath  of  his  peers,  the 
alienee  cannot  be  received  to  falsify  or  contradict  the  fact  of 
the  ciime  committed  ;  though  he  is  at  liberty  to  prove  a  mistake 
in  time ;  or  that  the  offence  was  committed  after  the  alienation 
and  not  before.    3  Inst.  231:  1  Hal.  P.  C  361- 

This  writ  may  be  brought  on  a  judgment  in  a  plea,  real  or 
personal :  and  for  errors  in  the  proceeding;;  of  inferior  courts, 
or  where  they  proceed  without  having  jurisdiction,  wTrit  of 
false  judgment  lieth:  though  the  plaintiff  assign  errors  in  a 
writ  of  false  judgment,  he  shall  not  say,  In  hoc  erratum  est, 
§c.  but  unde  qyeriUir  dtyershnodo  sitd  falsum  judicium  factum 
fuisse  judicium  in  hoc,  §c.  Moor,  7^:2  Nets.  Abr.  829.  If 
'a  writ  of  false  judgment  abate  for  any  fault  in  the  writ,  the 
plaintiff  shall  not  have  scire  facias  ad  uvdiend'  crrores,  upon 
the  record  certiiied,  because  it  comes  without  an  original :  but 
if  the  plaintiff  dies,  and  fake  judgment  is  given  in  the  inferior 
court,  his  heir  shall  have  a  set.  fac.  ad  audiend*  error  against 
him  who  recovered  upon  that  record  which  is  removed  into 
C.  B. ;  and  where  the  plaintiff  in  a  writ  of  false  judgment  is 
nonsuit,  it  was  formerly  a  question,  whether  the  other  party 
shall  sue  execution  upon  this  record  so  removed  against  the 
plaintiff,  without  suing  out  a  scire  facias ;  but  it  has  been 
adjudged,  that  he  may  do  it.  Hil  23  Hen.  6 :  New  Nat.  Br.  3g. 

When  a  record  is  removed  into  C  P.  by  writ  of  fahe  judg- 
ment, if  the  party  alledges  variance  between  the  record  re- 
moved, and  that  on  which  judgment  was  given,  the  trial  shall 
be  by  those  who  were  present  in  court  when  the  record  was 
made  up.  2  Lutw.  957.  Stat.  1  Ed.  S.  c.  4.  A  man  shall 
not  have  a  writ  of  false  judgment  but  in  a  court  where  there 
are  suitors ;  for  if  there  be  no  suitors,  there  the  record  cannot 
be  certified  by  them.  New  Nat.  Br.  10.  Where  false  judg- 
ment is  given  on  a  writ  of  just icics,  directed  to  the  sheriff  the 
party  grieved  shall  have  a  writ  of  false  judgment ;  although 
the  judgment  be  for  debt,  or  trespass  above  the  sum  of  4>0s. 
Ibid. 

Where  a  record  of  a  judgment  in  the  county-court  was 
vicious,  and  the  judgment  reversed  in  C,  B.  the  suitors  were 
ordered  to  be  amerced  a  mark,  and  the  county  clerk  fined  !>l. 
And  if  a  plaintiff  in  an  inferior  court  declare  for  more  than 
judgment  shall  be  reversed  by  writ  of  false  judgment :  but 
where  damages  are  laid  under  that  sum,  costs  may  make  it 
amount  to  more.    1  Mod.  249:  2  Mod.  102.  206. 

A  writ  of  false  judgment  does  not  lie  from  the  Southward 
Court  of  Requests  to  a  court  of  common  law,   2  Bing*  3*4. 


Upon  false  judgment  before  bailiffs,  or  others  who  hold  plea 
by  prescription,  in  every  sum  in  debt  by  bill  before  them  a 
party  shall  not  have  a  writ  of  false  judgment ;  but  a  writ  of 
error  thereupon.  M.  4 :  £.4.  For  defaults  of  tenant  for 
life,  in  writs  of  right,  &c.  writ  of  false  judgment  lies  by  him  in 
reversion  :  and  this  writ  may  be  brought  against  a  stranger  to 
the  judgment,  if  he  be  tenant  of  tbe  land.  A  judgment  shall 
be  intended  good  till  reversed  by  writ  of  false  judgment,  &c. 
See  tits.  Accedas  ad  Curiam,  Attaint. 

FALSE  LATIN.  Before  the  statute  directing  law  pro- 
ceedings to  be  in  English,  if  a  Latin  word  was  significant, 
though  not  good  Latin,  yet  an  indictment,  declaration,  or  fine, 
should  not  be  made  void  by  it ;  but  if  the  word  was  not  Latin, 
nor  allowed  by  the  law,  and  it  were  in  a  material  point,  it 
made  the  whole  vicious,    5  Rep.  121  ;  2  Nets.  830, 

FALSE  NEWS.  Spreading  false  news,  to  make  discord 
between  the  ting  and  nobility,  or  concerning  any  great  man 
of  the  realm,  is  punished  by  common  law,  with  fine  and  im- 
prisonment, which  is  confirmed  by  statutes  Wesim.  1.  3  Ed.  h 
c.  S4>:  2  Rich.  2.  st.\.c.  5  :  12  Rich.  2.  c.  11.  See  2  Imt. 
226:  3  Inst.  ig8. 

To  circulate  false  rumours,  for  the  purpose  of  effecting  a 
fraud  upon  the  public,  or  to  enhance  the  price  of  a  commodity 
of  general  consumption  for  the  sake  of  private  game— is  an 
offence  at  common  law.  Thus  it  was  held  to  be  an  indictable 
offence  to  spread  false  rumours  among  the  hop-planters  in 
Worcestershire,  that  the  stock  of  hops  was  nearly  exhausted, 
and  that  there  would  soon  be  a  scarcity,  with  intent  to  raise 
their  price.  1  East,  143.  So  where  several  persons  combined 
to  raise  the  public  funds  on  a  particular  day,  by  circulating 
false  rumours,  they  were  held  to  be  indictable  for  a  conspiracy. 
3  M.  $  S.  67.  And  it  is  equally  an  offence  where  the  object 
of  the  false  rumours  is  to  lower  the  price  of  the  commodity, 
3  lust.  196\ 

FALSE  OATH.    See  tit.  Perjury. 

FALSE  PERSONATION.  The  offence  of  personating 
another  for  the  purpose  of  fraud  is  a  misdemeanor  at  common 
law.  R.  v.  Dupee,  2  East,  P.  C.  1010.  And  if  any  goods  or 
money  be  obtained  by  means  of  the  fraud,  the  offence  will 
then  come  within  the  7  and  8G.4  c.  29-  §  53-  ft)r  obtaining 
money  or  goods  by  false  pretences.  See  that  tit.  jjost.  It  has 
been  usual,  where  this  offence  is  carried  on  in  concert,  to  indict 
the  parties  for  a  conspiracy.  R.  v.  Robinson,  1  Leach,  31: 
%  East,  P.  C.  1010.  So  where  a  cheat  was  effected  by  one 
person  pretending  to  be  a  merchant,  and  another  pretending  to 
be  a  broker,  judgment  was  given  against  the  defendants  on  the 
ground  of  conspiracy.    R.  v.  Macarty,  2  Ld.  R.  1179' 

By  5  G.  4.  c  107.  §  5.  to  personate  or  falsely  assume  the 
name  or  character  of  any  officer,  soldier,  seaman,  marine,  or 
other  person  entitled  or  supposed  to  be  entitled  to  any  wages, 
pay,  &c.  in  order  fraudulently  to  receive  such  wages,  «c  is 
declared  to  be  felony  punishable  by  transportation  for  lite  or 
vears,  or  bv  imprisonment  with  or  without  hard  labour. 

By  11  G.  4.  and  1  W.  4.  c.  66.  §  7.  falsely  personating  the 
owner  of  any  share  in  any  stock  or  public  fund,  or  in  the 
capital  stock-  of  any  body  corporate,  company,  or  society, 
established  by  charter  or  act  of  parliament,  or  the  owner  oi 
any  dividend  payable  in  respect  of  such  share,  and  thereby 
endeavouring  to  transfer  any  interest  belonging  to  such  owner, 
and  to  receive  any  monev  due  to  him,  is  declared  to  be  a 
felony,  and  punishable  with  transportation  for  life  or  for  seven 
years,  or  with  imprisonment  for  not  exceeding  four,  and  not 
less  than  two,  years,  at  the  discretion  of  the  court.  And  by 
§  11.  if  any  person  shall,  before  any  court,  judge,  or  other 
authorised  person,  acknowledge  any  recognizance  or  hail, 
fine,  recovery,  cognovit  actionem,  or  judgment,  or  any  need 
to  be  enrolled  in  the  name  of  anv  person  not  privy  to  the 
same,  every  such  offender  shall  be  guilty  of  felony,  and  subject 
to  the  like  punishment  as  mentioned  in  the  former  section. 

FALSE  PLEA.    See  tit.  Pleading. 

FALSE  PRETENCES.    The  stat.  7  #  3  O.  h  c.  29*  §  53. 
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recites  that  a  failure  of  justice  frequently  arises  from  the  subtle 
distinction  between  larceny  and  fraud,  and  enacts  that  if  any 
person  shall  by  any  false  pretence  obtain  from  any  person 
any  chattels,  money,  or  valuable  security,  with  intent  to  cheat 
or  defraud  any  person  of  the  same,  such  offender  shall  be 
guilty  of  a  misdemeanor,  punishable  by  transportation  for 
seven  years,  or  fine,  imprisonment,  or  hard  labour,  &c. ;  and  it  is 
provided  that  if  upon  the  trial  of  such  offender  for  the  misde- 
meanor, it  shall  be  proved  that  the  property  was  obtained  in 
such  manner  as  to  amount  to  larceny,  yet  the  offender  shall 
not  by  reason  thereof  be  entitled  to  an  acquittal  of  such  misde- 
meanor, but  he  shall  not  be  liable  to  be  afterwards  tried  for 
the  larceny. 

It  is  not  necessary  that  the  pretence  should  be  in  words  ; 
there  may  he  a  sufficient  false  pretence  by  the  aets  and  conduct 
of  the  party,  as  tendering  in  payment  a  forged  promissory  note 
forlQs>6d.,  and  receiving  the  change;  in  which  case  the  judges 
held  that  the  uttering  the  note  as  a  genuine  one  was  tanta- 
mount to  a  representation  that  it  was  so.  R.  Sf  R.  127 So 
a  person  presenting  a  post-office  order  to  the  post-master,  and 
writing  his  real  name  on  it,  and  receiving  the  money,  was 
held  as  representing  himself  as  the  person  named  in  the 
order,  and  to  be  a  false  pretence.  R.  4?  R.  Si.  See  tits.  Chcals 
and  Frauds.  illihf^l   1  V  "n 

But  where  a  person  obtained  credit  in  account  with  his 
bankers,  by  drawing  a  bill  on  an  individual  on  whom  he  had 
no  right  to  draw,  and  who  he  knew  would  not  pay  the  bill,  it 
was  decided  to  be  no  offence  under  the  above  act,  though  the 
bankers  advanced  money  in  consequence.  1  R.  §  M.  224.  So 
where  a  party  obtained  goods  by  delivering  a  forged  letter, 
i(  please  to  let  the  bearer,  A.  B.,  have  for  C.  I),  four  yards  of 
linen/'  signed,  C.  D.  ;  it  was  held  a  felony  under  the  forgery 
act,  1  IV.  4.  c.  0&  §  10  j  and  therefore  an  indictment  for  ob- 
taining goods  bv  false  pretences  could  not  be  supported.  5  C. 
$  P.  5^:$. 

The  property  in  goods  obtained  by  false  pretences  is  not 
changed  ;  ?  Taunt.  .39  ;  but  under  the  old  law  courts  had  no 
authority  to  order  a  restitution  to  the  owner  in  a  summary 
manner,  2  Leach,  585  :  5  T.  R.  1 70.  They  are  now  empow- 
ered to  do  so  upon  the  conviction  of  the  offender  bv  the  7  and 
8  G.  4.  c.  29-  §  57. 

FALSE  PROPHECY.    See  tit.  Prophecy. 

FALSK  RETURN.  On  a  false  return ^by  a  mayor,  %, 
to  a  mandamus,  or  by  a  sheriff,  &c.  to  a  writ,  a  special  action 
on  the  case  will  lie.    See  tit.  Action. 

FALSE  PRIVY  TOKENS.  The  stats.  33  H.8.  c.  1.  re- 
specting the  obtaining  money  or  goods  by  means  of  false  privv 
tokens,  forged  letters,  or  other  counterfeit  means,  is  repealed 
by  7  cy  8  G.  4.  c.  27  ;  and  most  of  the  offences  therein  enu- 
merated are  now  punishable  as  false  pretences.    See  that  tit. 

FALSE  VERDICT.  A  writ  of  attaint  lieth,  to  inquire 
whether  a  jury  of  twelve  men  have  given  a  false  verdict;  that 
so  the  judgment  following  thereupon  may  be  reversed.  It  is 
allowed  in  almost  every  action  except  in  a  writ  of  right  See 
tits.  Attaint,  Jury,  Trial, 

FALSE  WEIGHTS  AND  MEASURES.  A  summary 
jurisdiction  is  given  to  magistrates  in  petty  session  by  the 
37  G,  3.  c.  14-3.  to  punish  persons  in  whose  possession  false 
weights  and  balances  shall  be  found.  And  the  55  G.  3.  c.  43. 
provides  for  the  punishment  of  offenders  using  false  and  defi- 
cient measures. 

Au  uniformity  of  weights  and  measures  was  established 
throughout  the  United  Kingdom  by  the  5  G.  4.  c.  74.,  which 
see  under  tit.  Weights  and  Measures. 

Hy  stat.  7  and  !S  G\  L  c.  3$.  constables  shall  not  be  required 
to  present  false  weights  and  measures  at  any  general  ^aol 
delivery  or  quarter  sessions.    Sec  further  tit.  Cheats. 

TO  FALSIFY.    To  prove  a  thing  to  be  false.    Perk  383 

FALSIFYING  A  RECORD.  A  person  that  purchases 
land  of  another,  who  is  afterwards  outlawed  of  felonv,  &c.  may 
falsity  the  record,  not  only  as  to  the  time  wherein  "the  felony  | 


is  supposed  to  have  been  committed,  but  also  as  to  the  point 
of  the  offence :  but  where  a  man  is  found  guilty  by  verdict,  a 
purchaser  cannot  falsify  as  to  the  offence ;  though  he  may  for 
the  time,  where  the  party  is  found  guilty  generally  in  the 
indictment,  &c,  because  the  time  is  not  material  upon  evidence. 
And  any  judgment  given  by  persons  who  had  no  good  com- 
mission to  proceed  against  the  person  condemned,  may  be 
falsified  by  showing  the  special  matter,  without  writ  of  error. 
Also  where  a  man  is  attainted  of  treason  or  felony,  if  he  be 
afterwards  pardoned  by  parliament,  the  attainder  may  be 
falsified  by  him  or  his  heir,  without  plea.  2  Hawk.  P.  C. 
See  tit.  Record. 

FALSIFYING  RECOVERY.    See  tit*  Fine,  Recovery. 

FALSE  RUMOURS.    See  tit.  False  News. 

FALSIFYING  A  VERDICT.  Where,  in  any  real  action, 
there  is  a  verdict  against  tenant  in  tail,  the  issue  can  never 
falsify  such  verdict  in  the  point  directly  tried ;  but  only  in  a 
special  manner,  as  by  saying  that  some  evidence  was  omitted, 
&c.  2  Ld.  Raym.  1050.  See  tits.  Trial,  New  Trial,  Jury, 
Verdict. 

FALSING  OF  DOOMS.  In  Scotch  law,  the  old  term 
for  an  appeal:  doom  is  the  sentence  of  a  court,  and  the  falsing 
of  dooms  is  proving  the  injustice  of  that  sentence, 

FALSONARIUS.    A  forger.    Hoveden,  424. 

FALSO  RETURNO  BREVIUM.  A  writ  that  lieth 
against  the  sheriff  who  hath  execution  of  process,  for  false 
returning  of  writs.    Reg.  Jud.  43, 

FAME,  GOOD  OR  ILL.  Persons  of  good  fame  charged 
with  a  bare  suspicion  of  manslaughter,  or  other  inferior  homi- 
cide, or  with  any  minor  felony,  have  a  right  to  be  bailed  on 
offering  sufficient  security.  4  Comm.  299-  See  further  tit. 
Bail,  II. 

By  the  34  E.  3.  c.  1.  justices  are  empowered  to  bind  over  to 
the  good  behaviour  towards  the  king  and  the  people  all  them 
that  be  not  of  good  fame,  wherever  they  be  found. 

FAMILIA.  Signifies  all  the  servants  belonging  to  a  par- 
ticular master ;  but  in  another  sense  it  is  taken  for  a  portion  of 
land,  sufficient  to  maintain  one  family  ;  it  is  sometimes  men- 
tioned by  our  writers  to  be  a  hide  of  land,  which  is  also 
called  a  manse;  and  sometimes  car  neat  a,  or  a  plough  land. 
Shunt 

FANATIO,  mentis  fnnaiionis.~\  The  fawning  season  or 
fence-months  in  forests.  Rennet's  Glos.    See  tit.  Fence-  Month. 

FA  R A  M)M  A  N,  Sax. ]  A  traveller  or  merchant  stranger, 
to  whom  by  the  laws  of  Scotland  justice  ought  to  be  done 
with  all  expedition,  that  his  business  or  journey  be  not  hin- 
dered.   Shene,  c.  1  O  k 

FARDEL  OF  LAND,  fardella  ierrcer\  Is  generally 
accounted  the  fourth  part  of  a  yard  land,  but  according  to 
Noy  (in  his  Compleat  Lawyer,  p.  57.)  it  is  an  eighth  part 
only;  for  there  he  says  that  two  fardels  of  land  make  a  nook, 
and  four  nools  a  yard  land. 

FARDING-DEAL,  or  FARUNDEL  OF  LAND;  qua- 
drant ala  terra?. ~\  Is  the  fourth  part  of  an  acre:  and  besides 
quadrantata  terra*,  we  read  of  obolata,  denariata,  solidata, 
and  Ubrata  terrw,  which  probably  arise  in  proportion  of  quantity 
from  the  farding-deal,  as  an  half-penny,  penny,  shilling,  or 
pound  in  money,  rise  in  value,  and  then  must  obolata  be\alf 
an  acre,  denariata  an  acre,  solhlala  twelve  acres,  and  librata 
term  twelve  score  acres  of  land :  but  some  hold  obolata  to  be 
but  half  a  perch,  and  denariata  a  perch;  and  there  is  men- 
tioned viginfi  libratas  terra*  vel  redditus,  in  Reg.  Ori*.  94.  248. 
whereby  it  seems  that  librata  terra*  is  so  much  as  vields  20s 
per  annum.    F.  N.  B.  81 :  Spelm.  Gloss. 

FARE,  A  voyage  or  passage  by  water;  but  more 

commonly  the  money  paid  for  such  passage,  in  which  sense  It 
is  now  used,  See  stat.  3  P.  #  flf.  c,  16.  So  for  what  we  pay 
an  hackney  or  stage  coachman  for  our  carriage. 

FARINAGIUM.  Toll  of  meal  or  flour,  Ordin.  Insul 
de  Jersey,  17  Erf*  2. 

FARLEU.    Is  money  paid  by  tenants  in  the  west  of  Eng- 
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land  in  lieu  of  a  heriot :  and  in  some  manors  in  Devonshire 
farlcu  is  distinguished  to  be  the  best  goods ; as  heriot  is  the 
best  beast,  payable  at  the  death  of  a  tenant,  Cowcl. 

1W  HI  A  NO  A  III  L  Whoremongers  and  adulterers.  Sax. 
FA RUN DEL  OF  LAND.  See  Farding-deal 
F  ARM,  or  FERM,  Lat.  firma,  from  the  Sn*.  feorme, 
I  e.  food  ;  and  f carman,  to  feed  or  yield  victuals,]  A  large 
messuage  of  land,  taken  by  lease  under  a  certain  yearly  rent, 
payable  by  the  tenant ;  and  in  former  days,  about  the  time 
of" William  the  First,  called  the  Conqueror,  these  rents  were 
reserved  to  the  lords  in  victuals  and  other  necessaries  arising 
from  the  land:  hut  afterwards  in  the  reign  of  King  Hen.  I. 
were  altered  and  converted  into  money.  Termes  de  Ley.  A 
farm  is  most  properly  called  the  chief  messuage  in  a  village  ; 
and  it  is  a  collective  word,  consisting  of  divers  things  gathered 
in  one,  as  a  messuage,  land,  meadow,  pasture,  wood,  common, 
&C-  Locat  e  ad  Jirmam  is  to  let  or  set  to  farm ;  and  the 
reason  of  it  may  be  in  respect  to  the  firm  or  sure  hold 
the  tenants  thereof  have  above  tenants  at  will.  A  farm 
in  Lancashire  is  called  Ferm-holt ;  in  the  north  a  Tack; 
and  in  Essex  a  Wihc  ;  and  ferm  is  taken  in  various  ways. 
Plowd.  193. 

FARMER.  He  that  holds  a  farm,  or  is  tenant  or  lessee 
thereof.  Termes  dc  Lei/.  And  it  is  said  generally  every  lessee 
for  life  or  years,  although  it  be  but  of  a  small  house  and  land, 
is  called  farmer,  as  he  is  that  occupieth  the  farm:  as  this 
word  implies  no  mystery,  except  it  be  that  of  husbandry,  hus- 
bandman is  the  proper  addition  of  a  farmer.  2  Hawk.  P.  C. 
C.  23.  §  1 15.  No  person  whatsoever  shall  take  above  two  farms 
together,  and  they  to  be  in  the  same  parish,  under  the  penalty 
of  Ss.  4r/.  a  week.    Slat.  25  IL  8.  c.  13.  §  1 4-. 

FARRIER.  There  is  in  law  an  implied  contract  with  a 
common  farrier,  that  he  shoes  a  horse  well  without  laming 
him ;  and  if  he  fail,  action  on  the  case  lies  to  recover  damages 
for  such  breach  of  his  general  undertaking,  11  Rep.  54: 
1  Sautid.  312  :  3  Comm.  \66. 

FARTHING.  Was  the  fourth  part  of  a  Saxon  penny,  as 
it  is  now  of  the  English  penny. 

FARTHING  OF  GOLD,  quasi  fourth  thing.]  A  coin 
used  in  ancient  times,  containing  in  value  the  fourth  part  of  a 
noble.  It  is  mentioned  in  the  stat.  J)  II.  5.  c.  7-  where  it  is 
ordained,  that  there  shall  be  good  and  just  weight  of  the  noble, 
half  noble,  and  farthing  of  gold,  &c. 

FARTHING  OF  LAND.  Seems  to  differ  from  Fardi tip- 
deal;  for  it  is  a  large  quantity  of  land:  in  a  survey -book  of 
the  manor  of  West  Slapton  in  Com.  Devon  is  entered  thus : 
A.  B,  holds  six  farthings  of  land  at  1267.  per  annum. 

FASIUS,  Fr.  faisseau.^  A  faggot  of  wood.  Motig,  Amgt 
torn.  2.  p.  238. 

FA  ST- DAYS,  Days  of  fasting  and  humiliation,  appointed 
to  be  kept  by  public  authority.  There  arc  fixed  days  of 
lasting  enjoined  by  our  church,  at  certain  times  in  the  year, 
mentioned  in  ancient  statutes,  particularly  the  2  and  3  Ed.  6. 
c.  19.  and  .5  Eliz.  I  c.  5.  And  by  stat.  12  Car.  2.  c.  14.  the  30th 
of  January  is  ordained  to  be  a  day  of  fasting  and  repentance, 
for  the  murder  of  King  Charles  t  Other  days  of  fasting, 
which  are  not  fixed,  are  occasionally  appointed  by  the  king's 
proclamation.    See  Embring  Days,  Holidays* 

FASTI  RMANS,  Sax.^  Pledges.  Leg.  Ed.  Confess,  c.  38. 
V ide  Fmstingmen . 

FAT,  VAT,  or  WATF.  Is  a  large  wooden  vessel  used  by 
maltsters  and  brewers,  for  measuring  of  malt  with  expedition, 
containing  eight  bushels  or  a  quarter,  mentioned  in  the  (re- 
pealed) stats.  I  //■  5.  c.  10  :  11  II.  6i  c.  8.  It  is  also  a  vessel 
made  use  of  by  brewers  to  run  their  wort  into,  and  by  others 
for  the  making  of  salt  at  Droitwieh,  in  the  county  of  Wor- 
cester, 

FATHER,    See  Descent,  Executor,  Guardian,  Marriage. 
EATUA  MULI.I?$.    A  whore.    Bu  Fresne. 
FATUOUfS  TEKSONS.    Ideots    See  tit*  Lunatic*. 
FAUSETL  ^,    A  faucet,  musical  pipe  or  flute. 


FAUTORS.    Favourers  or  supporters  of  others;  abettors 

of  crimes,  &c* 

FEAL.  The  tenants  by  knight  service  did  swear  to  their 
lords  to  be  feal  and  leal,  i.  e,  to  be  faithful  and  loyal.  Spetm, 
de  Parliament,  5Q.    See  Fealty. 

FEAL  AND  DIVOT.  A  right  in  Scotland  similar  to  the 
right  of  turbary  in  England  for  fuel,  &c\  See  tit.  Common  of 
Turbary  * 

FEALTY,  jideliias,  Fr.  fcaulUU  i.  e.  fides,  Jideu  ohseqm 
ei  sermtii  Ugavien,  quo  particularity  vassal  us  domino  astrith 
gitur.  Spcitn.~\  The  oath  taken  at  the  admittance  of  every 
tenant,  to  be  true  to  the  lord  of  whom  he  holds  his  laud:  and 
he  that  holds  land  by  the  oath  of  fealty  has  it  in  the  freest 
manner;  because  all  persons  that  have  fee,  hold  per  Jidem  et 
fiduciatu,  that  is,  by  fealty  at  least.  Smith  de  Reptib,  A/tg. 
lib.  3.  c.  8.  And  fealty  is  incident  to  all  manner  of  tenures 
except  frankalmoign e  and  tenancy  at  will.    See  tit.  Tenures, 

1.  6".  et  passim.  This  fealty,  which  is  used  in  other  nations,  as 
well  as  England,  at  the  first  creation  of  it  bound  the  tenant  to 
fidelity;  the  breach  whereof  was  the  loss  of  his  fee. 

It  is  usually  mentioned  with  homage,  but  differs  from  it; 
being  an  obligation  permanent,  which  binds  for  ever:  ami  these 
differ  in  the  manner  of  the  solemnity,  for  the  oath  of  homage 
is  taken  by  the  tenant  kneeling  ;  but  that  of  fealty  is  taken 
standing,  and  includes  the  six  following  things,  viz. 

L  Incolume,  that  he  do  no  bodily  injury  to  the  lord. 

2.  Tutuni,  that  he  do  no  secret  damage  to  him  in  his  house,  or 
anything  which  is  for  his  defence.  3.  Honestum,  that  he  do 
him  no  injury  in  his  reputation.  4.  Utile,  that  he  do  no  damage 
to  him  in  his  possessions.  5.  Facile,  and  6.  Possible,  that  he 
render  it  easy  for  the  lord  to  do  any  good,  and  not  make  that 
impossible  to  be  done  which  was  before  in  his  power  to  do :  all 
which  is  comprised  in  Leg.  Hen.  1.  c.  5. 

Fealty  has  likewise  been  divided  into  general  aod  special; 
general  to  be  performed  by  every  subject  to  his  prince;  and 
special,  required  only  of  such  as  in  respect  of  their  fee  are  tied 
by  oaths  to  their  lords*  Grand.  Custutn.  Normand. 
*  By  stat.  17  Ed.  2.  st.  2.  the  form  of  this  oath  is  appointed, 
and  as  now  observed  it  runs  as  follows,  viz.  "  I,  A.  B.  will  be 
to  you  my  lord  C.  true  and  faithful,  and  bear  to  you /ra%and 
faith  for  the  lands  and  tenements  which  I  hold  of  you:  and  I 
will  truly  do  and  perform  the  customs  and  services  that  I  ought 
to  do  to  you.  So  help  me  God."  The  oath  is  administered  by 
the  lord' or  his  steward;  the  tenant  holding  his  right  hand 
upon  the  book,  and  repeating  after  the  lord,  ece,  the  words  of 
the  oath  ;  and  then  kissing  the  book.    Termes  de  Lei/. 

The  law  with  resnect  to  fealtv  continues  the  same  as  when 
Lord  Coke  wrote  (see  1  Inst.  686.  in  note) ;  for  it  does  not 
appear  to  be  varied  by  stat.  12  C.  2.  c.  24>.  or  any  other  statute 
made  since  ;  but  it  is  no  longer  the  practice  to  exact  the  per- 
formance of  fealty.  In  the  case  of  copyholders  it  is  become 
a  thing  of  course  on  admitting  them  to  enter  a  respite  of  fealty; 
but  with  respect  to  such  as  hold  bv  other  tenures  it  is  never 
thought  of.  In  Wood's  Inst.  J  83.  it  is  said  that  b«  ll 
life  or  years  ought  to  do  fealty  to  their  lords  for  the  lands  they 
hold.— However,  it  mav  not  be  amiss  to  remember  that  the 
title  to  fealty  still  remains;  that  it  is  due  from  all  tenants 
except  tenants  in  frankalmoigne,  and  such  as  hold  at  will  or  oy 
sufferance,  and  if  required  must  be  iterated  at  every  change  01 
the  lord;  it  differing  in  this  respect  from  homage,  wnicn, 
except  in  special  cases,  is  only  due  once  ;  that  the  receiving 
it  is  at  least  attended  with  the  advantage  of  preserving  ine 
memory  of  the  tenures,  which  though  perhaps  sujhcienuy 
done  in  the  case  of  copyholds  bv  the  admittances,  and  by  me 
payment  of  fines  and  quit  rents,  and  continual  render  ot  mwr 
services,  mav  be  very  necessary  in  cases  where  fealty  is 
only  service 'due  ;  and  lastly,  that  the  law  for 
performance  of  fealtv  has  provided  the  remedy  by  d^ 
which  is  an  inseparable  incident  to  all  services  due  by  tenure, 
and  in  the  case  of  fealty  cannot,  as  it  ?g"  & 

See  1  Inst.  68.  a.  103.  ft.  10 1.  a.  ft.  152,  ft ;  2  Inst.  107:  *  fc*  »• 
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FEAR.    See  Duress, 

FEASTS.  Anniversary  times  of 1  feasting  and  thanksgiving, 
m  Christmas,  Easter,  Whitsuntide,  &c.  The  four  feasts  which 
our  laws  especially  take  notice  of,  are  the  feasts  of  the  annun- 
ciation of  the  Blessed  Virgin  Mary,  of  the  nativity  of  St.  John 
the  Baptist,  of  St.  Michael  the  Archangel,  and  of  St  Thomas 
Hie  Apostle  (or  in  lieu  of  the  last,  the  birth  of  our  Lord 
Christ),  vn  which  quarterly  days  rent  on  leases  is  usually  re- 
served to  be  paid.  See  stats.  5  and  6  Ed.  6.C.S:  12  Car.  2. 
c.  30. 

FEE,  and  FEE-SIM PLE. — Tenant  in  fee  simple,  is  he 
which  has  lands  or  tenements  to  hold  to  him  and  his  heirs  for 
ever*    Liti.  c.  I«  §  1. 

The  word  fee  is  sometimes  used  for  the  compass  or  circuit 
of  a  lordship  or  manor,  as  we  say  the  lord  of  the  fee,  &c,,  as 
well  as  the  particular  estate  of  the  tenant ;  and  also  for  a  per- 
petual right  iticorjxjreal ;  as  to  have  the  keeping  of  prisons., 
&c.  in  fee.  Bract.  Lib.  2.  c.  5  ;  Old  Nat.  Br,  41.  And  when 
a  rent  or  annuity  is  granted  to  one  and  his  heirs,  it  is  a  fee 
personal.    Co.  Lit.  1,2. 

The  true  meaning  of  the  word  fee  {feodum)  is  the  same  with 
that  of  feud  or  fief,  and  in  its  original  sense  it  is  taken  in  con- 
tradistinction to  allodium,  which  latter  the  writers  on  this  sub- 
ject define  to  be  every  man's  own  land  which  he  possesseth 
merely  in  his  own  right,  without  owing  any  rent  or  service  to 
any  superior.    This  is  property  in  its  highest  degree,  and  the 
owner  thereof  hath  ahsolutum  et  directum  domiuum,  and  there- 
fore is  said  to  be  seised  thereof  absolutely  in  dominico  suo,  in  his 
own  demesne.    But  feodum  or  fee,  is  that  which  is  held  of 
some  superior  on  condition  of  rendering  him  service,  in  which 
superior  the  ultimate  property  of  the  land  resides;  and,  there- 
fore, Sir  Henry  Spclman  (of  Feuds,  c.  1.)  defines  a  feud  or  fee 
to  be  the  right  which  the  vassal  or  tenant  hath  in  lands,  to  use 
the  same,  and  take  the  profits  thereof  to  him  and  his  heirs, 
rendering  to  the  lord  his  due  service ;  the  mere  allodial  pro- 
priety of  the  soil  always  remaining  in  the  lord.    This  allodial 
property  no  subject  in  England  has,  it  being  a  received,  and  now 
undeniable,  principle  in  the  law,  that  all  the  lands  in  England 
are  holden  mediately  or  immediately  of  the  king.    The  king, 
therefore,  only  hath  absolutum  et  directum  dominium,  hut  all 
subjects'  lands  are  in  the  nature  of  feodum  or  fee,  whether  de- 
rived to  them  by  descent  from  their  ancestors,  or  purchased  for 
a  valuable  consideration  ;  for  they  cannot  come  to  any  man  by 
either  of  those  ways,  unless  accompanied  with  those  feodal 
clogs  which  were  laid  upon  the  first  feudatory  when  it  was 
originally  granted.    A  subject,  therefore,  hath  only  the  usu- 
fruct and  not  the  absolute  property  of  the  soil ;  or,  as  Sir  Ed- 
ward Coke  expresses  it  (Co.  Lit.  L),  he  hath  dominium  -utile, 
but  not  dominium  directum  ;  and  hence  it  is,  that  in  the  most 
solemn  acts  of  law  we  express  the  strongest  and  highest  estate 
that  any  subject  can  have  by  these  words — «  he  is  seised  thereof 
HI  his  demesne  as  of  fee."    It  is  a  man's  demesne,  dominieunt, 
or  property,  since  it  belongs  to  htm  and  his  heirs  for  ever,  yet 
this  dominicum,  property,  or  demesne,  is  strictly  not  absolute 
or  allodial,  but  qualified  or  feodal;  it  is  his  demesne  as  of  fee, 
that  is,  it  is  not  purely  and  simply  his  own,  since  it  is  held  of  a 
superior  lord,  in  whom  the  ultimate  property  resides. 

This  is  the  primary  sense  and  acceptation  of  the  word  fee ; 
but  (as  Sir  Martin  Wright  very  justly  observes)  the  doctrine 
"  that  all  lands  are  holden,"  having  been  for  so  many  ages  a 
fixed  and  undeniable  axiom,  our  English  lawyers  do  very 
rarely  (of  late  years  especially,)  use  the  word  fee  in  this  it's 
primary  original  sense  in  contradistinction  to  allodium  or  abso- 
lute property,  with  which  they  have  no  concern ;  but  generally 
use  it  to  express  the  continuance  or  quantity  of  estate.  A  fee, 
therefore,  in  general  signifies  an  estate  of  inheritance,  being 
the  highest  and  most  extensive  interest  that  a  man  can  have  in 
a  feud,  and  when  the  term  is  used  simply,  without  any  other 
adjunct,  or  has  the  adjunct  of  simple  annexed  to  it  (as  a  fee  or 
a  fee-simple),  it  is  used  in  contradistinction  to  a  fee  conditional 
at  the  common  law,  or  as  a  fee- tail  by  the  statute,  imparting 
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an  absolute  inheritance,  clear  of  any  condition,  limitation,  or 
restrictions  to  particular  heirs,  but  descendible  to  their  heirs 
general,  whether  male  or  female,  lineal  or  collateral.  And  in 
no  other  sense  than  this  is  the  king  said  to  be  seised  in  fee,  he 
being  the  feudatory  of  no  man.    Co.  Lit.  1  :  2  Comm.  1 0?. 

As  to  the  general  nature  and  origin  of  estates  in  fee-simple, 
and  the  other  estates  arising  therefrom,  see  this  Diet.  tits. 
Estate,  Tenure,  III.  5.  It  is  therefore  in  this  place  sufficient 
to  inquire, 

I.  Ln  what  Things  one  may  have  a  Fee-simple. 
II.  By  what  Means  such  an  Estate  may  be  acquired, 
III.  By  what  Words  it  may  be  created. 

I.  A  man  may  have  an  estate  in  fee-simple  of  all  lands  or 
tenements  or  other  things  real.  Co.  Lit.  1 .  b.  Of  lordships, 
advowsons,  commons,  estovers,  and  all  hereditaments*  Co. 
Lit.  4.  a.  So  he  may  have  a  fee-simple  in  things  mixed :  as 
in  franchises,  liberties,  &c.    Co.  Lit.  2.  a. 

So  if  a  man  grants  to  another  and  his  heir  all  woods,  un- 
derwoods, timber- trees,  or  others  in  such  a  part  of  a  forest, 
saving  the  soil ;  the  grantee  has  a  fee  to  take  in  alieno  solo. 
R.  8  Co.  137.  b. 

So,  in  things  personal ;  as  in  annuity-  Co.  Lit.  2.  a.  In  a 
dignity  granted  to  him  and  his  heirs.  Co.  Lit.  2.  a.  In  a 
swan-mark.  7  Co.  17-  In  a  part  or  share  of  the  New  River 
water.    Co.  Pari.  207. 

So,  in  the  patronage  of  an  hospital,  or  other  thing  created 
de  novo,  in  which  there  was  not  a  precedent  estate,  a  man 
may  have  a  fee  to  him  and  his  heirs,  qualified  in  a  particular 
manner:  as  if  a  queen  consort  institutes  an  hospital,  and 
reserves  the  patronage  sibi  et  reginis  Anglice  succcdentibus. 
Ca.  Ch.  214. 

But  in  estates  in  esse  before  such  desultory  inheritance  it 
cannot  be  ;  as  the  duchj'  of  Cornwall  limited  to  the  prince  et 
JUiis  regis  Anglice  primogenitis,  shall  not  be  good,  except  when 
limited  by  act  of  parliament.    8  Co.  1 6. 

II.  The  modes  by  which  a  fee,  or  any  estate  in  real  property 
may  be  acquired,  are  by  law  reduced  to  two, — descent  and  pur- 
chase, which  word  is  here  used  in  its  legal  sense,  and  not  in 
its  common  acceptation.  Descent  is  where  the  title  to  lands  is 
vested  in  a  man  by  the  single  operation  of  law ;  purchase, 
where  they  are  vested  by  \u&  own  act  and  agreement.  2  Comm. 
201.  The  latter  class  may  be  subdivided  into  rightful  and 
wrongful  acts.  Rightful  acts  comprise  all  the  various  assur- 
ances by  which  a  fee  may  be  transferred ;  wrongful  acts,  the 
different  species  of  dispossession  into  which  an  ouster  is  distri- 
butable, and  which  in  every  instance,  except  where  a  party 
enters  claiming  a  particular  estate,  gain  a  fee.  The  acquisition 
of  lands  by  escheat  is  generally  included  in  the  second  class, 
but  it  seems  more  properly  referrible  to  the  same  division  with 
descents.    See  2  Comm.  245. 

By  our  law  some  are  incapable  of  purchasing  land. 
An  alien  cannot  purchase  anv  lands  in  England.  Vau<*k 
227.  291  :  7  Co.  16,  17,  18 :  Dyer,  2.  pi.  8,    See  Alien. 

All  persons  attainted  of  treason  or  felony  are  incapable  of 
purchasing.  2  New  Ahridg.  2±{):  Co.  Lit.  8.  a.  See  Dhr 
Feud.  lib.  2.  tit.  23,  24  :  Vigellius,  242.  350  :  Spel.  Gloss.  214 
215.  J 
If  a  man  be  attainted  of  felony,  and  after  purchase  land,  and 
dies,  the  king  shall  have  it  by  his  prerogative,  and  not  the 
lord  of  the  fee  ;  because  his  person  being  forfeited  to  the  king 
he  cannot  purchase  but  for  the  king.    Co,  Lit.  2.6. 

A  monster  not  having  human  shape  cannot  purchase  or  in- 
herit, but  an  hermaphrodite  shall  inherit  or  purchase  secundum 
prcevalentiam  sexus  incatescentis ;  one  bom  deaf  and  dumb 
may  inherit  /  so  may  one  born  deaf,  dumb,  and  blind,  because 
it  is  for  their  advantage  ;  but  they  cannot  contract,  because 
they  cannot  understand  the  signs  of  contracting  ;  an  infant,  an 
idiot,  and  a  person  of  non-sane  memory ,  may  inherit,  because 
3  x 
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the  law,  in  compassion  to  their  natural  infirmities,  presumes 
them  capable  of  property  ;  so  also  an  infant  or  a  person  of  non- 
sane  memory  mav  purchase,  because  it  is  intended  for  bis  bene- 
fit, and  the  freehold  is  in  him  till  he  disagree  thereto,  because 
an  agreement  is  presumed,  it  being  for   his  benefit,  and 
because  the  freehold  cannot  be  in  the  grantor  contrary  to  his 
own  act,  nor  can  be  in  abeyance,  for  then  a  stranger  would 
not  know  against  whom  to  demand  his  right:  if  at  full  age,  or 
after  recovery  of  his  memory  he  agrees  thereto,  he  cannot 
avoid  it ;  but  if  be  die  during  minority  or  lunacy,  his  heirs 
may  avoid  it :  for  they  shall  not  be  subject  to  the_ contracts  of 
a  person  who  wanted  capacity  to  contract.    So,  if  after  his 
memory  recovered,  the  lunatic  or  person  non  compos  die  with- 
out agreement  to  the  purchase,  his  heirs  may  avoid  it.  Co, 
Lit.  £.  8 :  2  Vent.  303.    See  tit.  Estate. 

A  feme  covert  is  capable  of  purchasing :  for  such  an  act 
does  not  make  the  property  of  the  husband  liable  to  any  dis- 
advantage, nor  does  it  suppose  a  separate  will  or  power  of 
contracting  in  the  wife;  but  here  the  will  of  the  wife  is  sup- 
posed the°mind  of  the  husband  (he  not  objecting),  since  no 
man  is  supped  not  to  assent  to  that  which  is  for  his  benefit : 
but  in  this  case  the  husband  may  disagree,  and  it  shall  avoid 
the  purchase.    Co.  Lit.  3.  a.    See  tits.  Baron  and  Feme. 

It  may  be  observed,  the  law  presumes  every  man  to  have  an 
estate  in  fee  in  lands  of  which  be  is  in  possession  until  the 
contrary  is  shown.  Cow  p.  595, 

III.  The  word  " heirs"  is  necessary  in  every  legal  instru- 
ment in  order  to  convev  a  fee,  and  if  it  be  omitted,  the  grantee 
will  have  only  an  estate  for  life ;  but  the  rule  is  subject 
to  many  exceptions,  which  are  hereafter  particularized. 

It  is  the  word  heirs  makes  the  inheritance  :  and  a  man  can- 
not have  a  greater  estate.  Lit.  1 .  To  have  fee-simple  implies, 
that  it  is  without  limitation  to  what  heirs,  but  to  heirs  gene- 
rally, though  it  may  be  limited  by  act  of  parliament.  4  Imb 
«0ti  If  t>ne  give  or  grant  land  to  J.  S.  and  his  heirs  ;  and  it 
he  die  without  heirs,  that  J.  D.  shall  have  it  to  him  and  his 
heirs  ;  bv  this  J.  S.  hath  a  fee-simple,  and  J.  D.  will  have  no 
estate.  'Dyer,  4.  33.  This  means  by  parol,  with  livery  and 
seisin,  or  bv  deed,  &c,  but  not  by  will. 

Where  land  is  given  or  granted  by  fine,  deed  or  will,  in  pos- 
session, reversion,  or  remainder,  to  another  and  his  heirs,  it 
Will  be  a  fee-simple.  Ploivd.  143.  And  if  land  be  granted  to 
a  man  and  his  heirs,  habendum  to  him  for  life  only,  and  livery 
of  seisin  is  mate,  it  h  a  fee-simple  estate,  because  a  fee  is  ex- 
pressed in  the  grant.    2  Rep.  23. 

A  lease  is  granted  to  one  for  a  term  of  years,  and  after  that 
the  lessee  shall  have  the  land  to  him  and  his  heirs  by  the  rent 
of  10/  a  vear  ;  if  the  grantor  make  livery  upon  it,  it  is  njee- 
simple  :  otherwise  but  for  years.  Co.  Lit.  2)7-  Where  lands 
are  granted  to  A.  for  life,  remainder  to  B,  for  life,  the  re- 
mainder to  the  right  heirs  of  A. ;  here  A.  hath  a  fee-simple. 
20  Jim.  6\  35  :  Bro.  East,  34,  35.  A  gift  or  grant  to  a  man  s 
wife  during  life,  after  to  him  in  tail,  and  after  to  his  right 
heirs  ;  he  will  have  a  fee-simple  estate.    2  Rep.  91  • 

If  lands  are  granted  to  a  man  and  his  successors,  this 
creates  no  fee-simple  ;  but  if  such  a  grant  be  made  to  a  cor- 
poration it  is  a  fee-simple,  and  in  case  of  a  sole  corporation, 
as  a  bishop,  parson,  &c,  a  fee- simple  is  to  them  and  their  suc- 
cessors. Co.  Lit.  1.  b;  Wood,  An  estate  granted  to  a 
person,  to  hold  to  him  for  ever,  or  to  him  and  his  assigns  for 
ever,  is  only  an  estate  for  life ;  the  word  heirs  being  wanted 
to  make  it  'fee- .simple ;  but  in  mils,  which  are  more  favoured 
than  grants,  the  fee-simple  and  inheritance  may  pass  without 
the  word  heirs*  '  Co.  Lit.  19-9- 

And  by  deed  of  feoffment  a  fee- simple  may  be  created, 
which  would  be  an  estate  tail  by  will ;  as  where  lands  are 
given  to  another,  and  his  heirs  male,  &c,  without  the  word 
%odu.  Hob.  32.  A  gift  to  a  man  and  his  children,  and  their 
heirs,  is  a  fee-simple  to  all  that  are  living.  Co.  Lit.  8  :  Lit.  Rep.  (>. 
A  feoffment  to  B.  el  heredibus,  without  saying  suis,  gives 
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him  a  fee*simple.  Co.  Lit.  8.  h.  So  to  a  son  and  (he  heirs  of 
his  father.  Semb,  Co.  Lit.  220.  b.  So  to  B,  et  liberis  suts 
and  their  heirs ;  if  he  has  issue,  it  gives  them  a  joint  estate 
in  fee.  Co,  Lit.  9.  a.  So  to  B,  heredibus  etsuccessoribus  suis} 
gives  a  fee.    Co.  Lit.  9.  a. 

So  a  grant  to  the  king  Ml  perpetuum  gives  him  a  fee,  with- 
out the  words  his  heirs  or  successors,  for  he  never  dies*  Co, 
Lit.  y,  b.  So  a  feoffment  to  a  corporation  aggregate  in  per* 
peluum  gives  a  fee ;  for  it  never  dies.  Co.  Lit.  Q.b.:  1  Rolw 
832.  /.  55.  And  in  a  conveyance  to  such  corporation  aggregate 
no  words  of  limitation  whatever  are  necessary,  because  in  legal 
consideration  it  never  dies.    2  Comm.  109. 

So  to  a  corporation  sole,  to  be  held  in  frankalmoigne.  Co, 
Lit.  9.  /j.  :  1  Rol.  833.  I.  5.  So  if  A.  re-enfeofis  B.  adeo  plene 
as  B.  enfeoffed  him,  he  has  a  fee  without  the  word  heirs.  Co, 
Lit.  9-  b.  This  must  mean  where  A.  had  an  estate  in  fee 
of  the  feoffment  of  B.  1  Rol.  833.  /.  12,  So  a  grant  to  the 
church  of  Bt  gives  a  fee,  without  the  words  heirs  or  successors, 
1  Rol.  833.  I.  3. 

And  a  limitation  to  the  right  heirs  of  B.  gives  a  fee,  without 
the  words  and  their  heirs.  1  Rot.  133.  16.  So  a  fee  may 
be  given  without  the  words  his  heirs,  by  fine  sur  eonuzance 
de  droit  come  ceo,  $c. ;  Co*  Lit.  9.  b. ;  or  by  a  common  recovery. 
Co.  Lit.  9-  b. 

So  a  fee  passes  without  the  words  his  heirs,  where  a  man 
gives  land  with  his  daughter,  &c,  in  franhnarriage*  Co.  Lit* 
9.  b.  If  a  parcener  or  joint- tenant  releases  to  his  companion, 
Co.  Lit.  9.  b.  If  the  lord,  &c  releases  to  the  tertenant ;  which 
enures  by  way  of  extinguishment.  Co.  Lit.  9.  b.  If  a  man 
releases  a  mere  right ;  as  where  a  disseissee  releases  to  the  dis- 
seissor  all  right.    Co.  Lit.  9-  b. 

So,  if  a  rent  be  granted  upon  partition,  for  owelty  (or 
equality)  of  partition.  Co.  Lit.  9,  10.  So  if  a  peer  be  sum- 
moned "to  parliament  by  writ,  he  has  a  fee  in  his  dignity,  vrith- 
out  the  word  heirs.  Co.  Lit.  9.  b.  So,  by  the  forest  law,  if 
the  king  at  a  justice  seat  grants  to  another  an  assart  in  per- 
peluum,  without  more,  he  has  a  fee.  Co.  Lit.  10.  a.  So,  by 
custom,  a  grant  of  a  copyhold,  sibi  et  suis,  or  sibi  et  assignatis, 
may  give  the  inheritance.    4  Co.  29.  b. 

A  fee-simple  determinable  upon  a  contingency,  is  a  fee  to  all 
intents;  though  not  so  durable  as  absolute/ee.  J  awgA.  273* 
But  see  tit.  Executory  Devise. 

As  already  stated,  a  fee  simple  may  be  given  by  will,  without 
using  the  word  heirs ;  for  the  fee  is  held  to  pass  in  a  devi&e 
whenever  an  intention  to  pass  it  can  he  gathered  from  words 
or  circumstances.    See  tit.  (\  ill. 

In  pleading  estates  in  fee-simple,  they  may  be  alleged  gene- 
rally ;  but  the  commencement  of  estates  tail,  and  other  particu- 
lar estates,  must  regularly  be  shown.  Co.  Lit.  303.  The  fee- 
simple  estate,  being  the  chief  and  most  excellent,  he  who 
hath  it  in  lands  or  tenements  may  give,  grant,  or  charge,  the 
same  by  deed  or  will  at  his  pleasure;  or  he  may  make  waste  or 
spoil  upon  it ;  and  if  he  bind  himself  and  his  heirs  to  wamtotft 
or  for  money  by  obligation,  or  otherwise,  and  leave  such  land 
to  the  heir,  it  shall  be  charged  with  warranty  and  debts 1 ;  also 
the  wife  of  a  man  that  is  seised  of  such  an  estate  shall  be  en- 
dowed ;  and  the  husband  of  a  woman  having  this  estate  shaU 
be  tenant  by  the  curtesy.    Co.  Lit.  213:  Dyer,  330:  frr*. 

Though  a  fee-simple  is  the  most  ample  estate  oi  inheritance, 
it  is  subiect  to  many  incumbrances;  as  judgments,  statutes, 
mortgages,  fines,  jointures,  dower,  &c.  And  there  is  a  tce- 
simplc  conditional,  where  the  estate  is  defeasible  by  not  per- 
forming the  condition;  and  a  qualified  fee-simple,  which  my 
be  defeated  by  a  limitation,  &c.  This  is  called  a  base  fee, 
upon  which  no  reversion  or  remainder  can  be  expectant.  u>- 

Lit.  18 :  10  Rep.  97.  -  , 

As  to  the  instances  in  which  the  fee  is  placed  in  abevanj 
sec  that  tit.    See  further  on  this  subject,  tits.  Descent,  Lsim 
Executory  Devise,  Tenure,  Wills,  $c. 
FEE-EXPECTANT.    Feudum  expeclattvum.]  v>neic 
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lands  are  given  to  a  man  and  his  wife  in  frank  marriage,  to 
have  ond  to  hold  to  thorn  and  their  heirs,  in  this  case  they 
have  fee-simple ;  but  if  they  are  given  to  them  and  the  heirs 
of  thoir  body,  they  have  tail  and  fee-expectant.  Kitck.  153. 
See  tit.  TaiL 

?EE-F  ASM,  feo$  Jirma>~}  Or  fee-farm  rent;  is  when 
the  lord,  upon  the  creation  of  the  tenancy,  reserves  to  himself 
and  his  heirs,  either  the  rent  for  which  it  was  before  let  to 
farm,  or  was  reasonably  worth,  or  at  least  a  fourth  part  of  the 
value  ;  without  tannage,  fealty,  or  other  services,  beyond  what 
are  especially  comprised  in  the  feoffment-  2  Inst.  44.  By 
Fiizherhert,  a  third  part  of  the  yearly  value  of  the  land  may 
be  appointed  for  the  rent,  where  lands  are  granted  in  fee farm t, 
Spa.  JF\  N.  B.  1 10.  And  Lord  Coke  says,  fee  farm  rents  may  he 
one-half,  a  third,  or  fourth  part  of  the  value.  Co.  Lit.  143. 
See  2  Comm.  43  ;  Doug.  6*27,  in  note  /  and  the  notes  to 
1  Inst.  143. 

These  fee-farm  rents  seem  to  be  more  or  less,  according  to 
the  conditions  or  consideration  of  the  purchase  of  the  lands  out 
of  which  they  are  issuing.  It  is  the  nature  of  fee-farm,  that 
if  the  rent  be  behind  and  unpaid  for  the  space  of  two  years, 
then  the  feoffor  or  his  heirs  may  bring  an  action  to  recover  the 
lands,  fife.    Brit.  c.  66.  num.  4.    See  tit.  Cessavit* 

Feodi  jirma  appellator,  cum  quis,  ex  dono  vel  concessione 
alterius,  proedia  tenuerit  sihi  et  h&rcdibus  suis,  reddendo  vel 
dimidiam,  vel  tertiam,  vel  ad  minus  quartam  partem  veri 
valoris.  Tenens  hujusmodi  ad  nulla  servitia  obligatur,  nisi 
quae  in  ipsa  Chart  a  continentur  :  excepta  f deli  tat  er  qua*  omni- 
bus ten  u  ri  s  i  n  cu  m  bit.    *S/>  el ?n .  Gloss .  2  *2 1 . 

FEE-FARM  RENTS  OF  THE  CROWN.  Thefeefarm 
rents  remaining  to  the  kings  of  England  from  their  ancient 
demesnes*  were  many  of  them  alienated  from  the  erown  in  the 
reign  of  King  Charles  IT.  By  stats,  22  Car.  2.  c*  6 :  22  and 
23  Car.  2,  c.  24.  (explained  by  stat.  10  Anne,  c.  18.)  the  king 
was  enabled  by  letters  patent  to  grant  feefarm  rents  due  in 
right  of  his  crown,  or  in  right  of  his  duchies  of  Lancaster  and 
Cornwall,  except  quit-rents,  &c,  to  trustees  to  make  sale 
thereof,  and  the  trustees  were  to  convey  the  same  by  bargain 
and  sale  to  purchasers,  &c ,  who  may  recover  the  same  as  the 
king  might.  But  it  has  been  observed,  that  men  were  so  very 
doubtful  of  the  title  to  alienations  of  this  nature,  that  while 
these  rents  were  exposed  to  sale  for  ready  money,  scarce  any 
would  deal  for  them,  and  they  remained  unsold;  but  what 
made  men  earnest  to  buy  them  was  the  stop  upon  some  of  his 
Majesty's  other  payments,  which  occasioned  persons  to  resort  to 
this  as  the  most  eligible  in  that  conjuncture  ;  no  tenant  in  tail 
of  any  of  the  said  rents  is  enabled  to  bar  the  remainder.  See 
further,  tit.  Counties  Palatine* 

FEE-SIMPLE.    See  Fee. 

FEE-TAIL.    See  tit.  Tail 

FEES.  Certain  perquisites  allowed  to  officers  in  the  ad- 
ministration of  justice,  as  a  recompence  for  their  labour  and 
trouble  ;  ascertained  either  by  acts  of  parliament,  or  by  ancient 
usage,  which  gives  them  an  equal  sanction  with  an  act  of  par- 
liament.   2  New  Abr*  4:63. 

I.  In  what  Cases  Fees  are  due. 
II.  At  what  Time  they  may  be  demanded. 

I.  At  common  law  no  officer,  whose  office  related  to  the 
administration  of  justice,  could  take  any  reward  for  doing  his 
duty,  hut  what  he  was  to  receive  from  the  king.  Co.  Lit  368  - 
2  InsL  176.  208,  209. 

And  this  fundamental  maxim  of  the  common  law  is  con- 
firmed by  IVestm.  1.  c.  26.  which  enacts,  "  That  no  sheriff,  or 
other  kings  officer,  shall  take  any  reward  to  do  his  office,  but 
shall  be  paid  of  that  which  they  take  of  the  king;  and  that  he 
who  so  doth  shall  yield  twice  as  much,  and  shall  be  punished 
at  the  king's  pleasure." 

The  statute  comprehends  escheators,  coroners,  bailifTs, 
gaolers,  the  king's  clerk  of  the  market,  aulnager,  and  other 


•  inferior  ministers  and  officers  of  the  king,  whose  office?  do 
any  way  concern  the  administration  or  execution  of  justice* 
j  2  Inst  209. 

And  so  much  hath  this  law  heen  thought  to  conduce  to  the 
j  honour  of  the  king  and  welfare  of  the  subject,  that  all  prescrip- 
tions whatsoever,  which  have  been  contrary  to  it,  have  been 
holden  void  ;  as  where  by  prescription  the  clerk  of  the  market 
claimed  certain  fees  for  the  view  and  examination  of  all  weights 
;  and  measures,  and  it  was  held  merely  void.    4  Inst*  274 : 
I  Moor,  523 1  2  Inst,  209  1  2  Rot.  Ab*  226. 

But  it  hath  been  holden,  that  the  fee  of  one  penny,  which 
was  claimed  by  the  coroner  of  every  visne,  when  he  came 
before  the  justices  in  eyre,  is  not  within  the  meaning  of  the 
statute,  because  it  is  not  demanded  by  the  coroner  for 
doing  any  thing  relating  to  his  office,  but  claimed  as  a 
perquisite  of  right  belonging  to  him.  2  InsL  210':  Staun* 
P.  C.  49. 

Also  it  is  holden  by  Lord  Coke,  that  within  the  words  of 
the  statute  34  Ed*  1 .  which  are,  "  No  tallage  or  aid  shall  be 
taken  or  levied  by  us  or  our  heirs  in  our  realm,  without  the  good 
will  and  assent  (f  archbishops,  bishops,  earls,  barons,  knights* 
burgesses,  and  other  freemen  of  the  land  ;"  no  new  offices  can 
be  erected  with  new  fees,  or  old  offices  with  new  fees ;  for 
that  is  a  tallage  upon  the  subject,  which  cannot  be  done  with- 
out common  assent  by  act  of  parliament.    2  Inst.  533. 

Yet  it  is  holden,  that  an  office  erected  for  the  public  good, 
though  no  fee  is  annexed  to  it,  is  a  good  office;  and  that  the 
party,  for  the  labour  and  pains  which  he  takes  in  executing  it, 
may  maintain  a  quantum  meruit,  if  not  as  a  fee,  yet  as  a  Com- 
petent recompense  for  his  trouble.    Moor*  808. 

Alt  fees  allowed  by  acts  of  parliament  become  established 
fees ;  and  the  several  officers  intitled  to  them  may  maintain 
an  action  of  debt  for  them.  2  Inst.  210.  All  such  fees  as  have 
been  allowed  by  the  courts  of  justice  to  their  officers,  as  a  re- 
compence for  their  labour  and  attendance,  are  established  fees ; 
and  the  parties  cannot  be  deprived  of  them  without  an  act  of 
parliament.    Co.  Lit*  368:  Prec.  Chan.  551. 

Where  a  fee  is  due  by  custom,  such  custom,  like  all  others, 
must  be  reasonable  ;  and  therefore  where  a  person  libelled  in 
the  Spiritual  Court  for  a  burying  fee  due  to  him  for  every  one 
who  died  in  the  parish,  though  buried  in  another;  the  court 
held  this  unreasonable,  and  a  prohibition  was  granted.  Hob. 
175.  The  plain  tiff'  brought  an  action  on  the  case  for  fees  due 
to  him  as  Usher  of  the  Black  Rod,  and  obtained  a  verdict. 
Strati*  747. 

The  Mayor  of  Yarmouth  was  held  not  to  be  entitled  to  a  fee 
of  4f.  on  the  renewal  of  a  publican's  licence,  though  regularly 
paid  for  a  period  of  65  years  ;  for  this  length  of  time  could  not 
raise  a  presumption  of  immemorial  pavment,  since  licences 
were  not  granted  till  the  reign  of  Edward  VI.,  and  the  mavor, 
as  justice  of  the  peace,  was  not  entitled  to  anv  fee.  Morgan  v 
Palmer,  2  B*     C*  & 

Justices  in  sessions  have  no  authority  to  fix  the  bailiff  's  fees 
for  arrests  in  civil  cases;  nor  would  the  Court  of  K.  B.  allow 
more  than  the  usual  fee  of  one  guinea,  though  a  larger  sum 
had  in  fad:  been  paid  for  years  under  an  order  of  such  justices. 

As  to  the  fees  of  sheriffs  for  executions,  by  stat.  29  Eli*  c  4 
it  is  enacted,  "  That  it  shall  not  be  lawful  for  any  sheriff  &c" 
nor  for  any  of  their  officers,  &c,  by  colour  of  their  office,  to  take 
ot  any  person,  direetly  or  indirectly,  for  the  serving  and  execut- 
ing of  any  extent  or  execution  upon  the  body,  lands,  goods  or 
chattels  of  any  person,  more  recompence  than  in  this  present 
act  appointed,  L  e.  twelve-pence  of  and  for  every  twenty  shil- 
lings where  it  exceedeth  not  100/.;  and  sixpence  of 
tor  every  twenty  shillings  over  and  above 
100/.  that  he  or  they  shall  so  levy 
in 


where  1  1  1  sixpence  of  and 

the  said  sum  of 
so  levy  or  extend,  and  deliver 
execution,  or  take  the  body  in  execution  for;  upon  pain  that 
the  person  offending  shall  forfeit,  to  the  party  grieved,  bin 
treble  damages;  and  shall  forfeit  the  sum  of  4&  for  every 
time  that  he,  they,  or  any  of  them,  shall  do  the  contrary. 
3  x  2 
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In  an  action  on  this  stat.  29  Eliz.  3.  c.  4-  the  plaintiff  is  en- 
titled to  treble  costs  as  well  as  treble  damages.  Deacon  v. 
Morris,  Term  Rep.  K.  B.  Hit.  59  G.  3.  393. 

Nothing  but  the  poundage  can  be  taken  by  the  sheriff  under 
this  stat.  29  Eliz.  c.  4.  2  Biug.  255  :  3  B.  $  C.  688.  In  ac- 
tions on  simple  contract,  and  judgment,  for  a  debt  certain,  as 
the  expences  of  levying  must  be  paid  by  the  plaintiff ,  he  is  the 
party  grieved  by  any  overcharge  of  the  sheriff;  but  if  the 
judgment  be  for  a  penalty  the  defendant  must  pay  the  ex- 
penses, and  in  such  case  he  is  the  party  grieved  by  such  over- 
charge.   2  Term  Rep.  K.  B.  148,  157* 

See  stat.  43  G.  3.  c.  46.  §5.  as  to  poundage  to  sheriffs  on 
executions*  Where  the  sheriff  levied  under  Ji.  fa.  and  received 
the  money,  and  afterwards  the  judgment  and  execution  being 
set  aside  for  irregularity,  and  the  money  ordered  to  be  returned, 
paid  it  back,  with  the  assent  of  the  plaintiff;  it  was  held  that 
the  stat*  43  G.  3.  c.  46\  did  not  take  away  the  sheriff's  remedy 
by  action  of  debt  against  the  plaintiff  for  his  poundage.  Run  - 
stone  v.  Wilkinson,  Term  Rep.  K.  B.  Tr.  55  G.  3.  256. 

By  stat.  23  H.  6.  c.  9*  (see  tit.  Sheriff,  V.)  the  sheriff  is 
entitled  to  charge  only  4d.  on  each  warrant  issued  by  him  ; 
and  where  a  sheriff  claimed  a  larger  fee,  and  the  attorney  paid 
it  in  ignorance  of  the  law,  it  was  held  that  he  might  maintain 
an  action  for  money  had  and  received  for  the  excess,  or  might 
set  off  the  amount  in  an  action  by  the  sheriff  against  him  for 
fees  and  postage.    2  B.  $  A.  562. 

No  fee  shall  be  taken  for  a  report  upon  a  reference  from 
any  court.  Stat.  I  Jac.  I.e.  10.  Certain  fees  of  sheriffs  settled. 
Stat.  3  G.  I.e.  15.  See  tit.  Sheriff.  Fees  on  Nisi  Prius  records 
out  of  the  Exchequer  to  be  the  same  as  on  other  records.  Stat, 
23  G.  2.  c.  26,  §  10.  Fees  of  justices'  clerks  to  be  regulated. 
Slat.  26  G,  2.  c.  14 :  27  G.  &  c.  16. 

In  an  action  on  the  32  G.  2.  c.  28.  against  an  officer  for 
taking  a  larger  fee  than  is  allowed  by  law,  the  plaintiff  must 
prove  the  sum  allowed  by  law,  the  20  H.  6.  c.  Q.  not  being  the 
rule.  2  New  Rep.  5<),  If  an  officer  demand  and  receive  from 
an  arrested  defendant  a  larger  sum  for  a  caption-fee  and  for 
the  bail-bond  than  he  is  entitled  to,  the  Court  of  Exchequer 
will  order  it  to  be  referred  to  the  master  to  ascertain  what  he 
is  entitled  to,  and  order  him  to  restore  the  surplus  to  the  de- 
fendant, and  pay  the  costs  of  the  application.    4  Price,  309. 

A  tipstaff' is  entitled  to  a  fee  of  6s.  and  no  more  for  conduct- 
ing a  prisoner  from  the  judge's  chambers  to  the  King's  Bench. 
5  B.  Sc  A.  266. 

Various  statutes  have  been  passed  of  late  years,  relieving 
parties  from  the  payment  of  fees  in  many  eases;  fixing  the 
fees  to  be  received  by  the  officers  of  the  different  courts ;  and 
for  making  compensation  to  holders  of  offices  which  have  been 
or  are  to  be  abolished. 

By  55.  G.  3*  c.  .50.  all  fees  and  gratuities  payable  by  prison- 
ers on  their  entrance,  commit  men  t,  or  discharge,  to  or  from 
prison  are  abolished ;  and  every  prisoner  charged  with  felony 
or  misdemeanor,  against  whom  no  indictment  is  found,  or  who 
is  acquitted  on  hLs  trial,  shall  be  discharged  without  payment  of 
any  fee  whatever.  All  such  fees  as  were  usually  paid  to  the 
clerk  of  assize,  or  clerk  of  the  peace,  in  any  of  the  above  cases, 
are  also  abolished :  these  are  to  be  paid  in  future  out  of  the 
county  rate.  Any  clerk  of  assize,  clerk  of  the  peace,  clerk  of 
the  court,  or  their  deputies,  or  other  officers,  exacting  such  fees, 
are  rendered  incapable  of  holding  such  offices,  and  are  declared 
to  be  guilty  of  a  misdemeanor.  Any  gaoler  exacting  from  any 
prisoner  any  fee  or  gratuity  for,  or  on  account  of  his  entrance, 
commitment,  or  discharge,  or  detaining  any  prisoner  in  custody 
for  non-payment  of  any  fee  or  gratuity,  forfeits  his  office,  and 
is  declared  to  be  guilty  of  a  misdemeanor,  punishable  by  fine 
and  imprisonment. 

The  act  is  not  to  extend  to  the  prisons  of  the  King's  Bench, 
or  the  Fleet,  or  those  of  the  MarshaLsea  and  Palace  Courts. 

By  56  G-  3.  c.  13  6'.  the  above  act  is  declared  to  extend  to 
prisoners  for  debt. 

By  3  G.  4.  c.  69*  the  judges  of  the  several  courts  of  law  and 


equity  at  Westminster  are  to  establish  tables  of  fees  to  be 
taken  by  the  officers  of  their  respective  courts,  and  from  time 
to  time  to  appoint  reasonable  fees  in  cases  where  none  are  spe- 
cified in  the  tables.  No  other  fees  than  those  so  established 
are  to  be  taken  ;  extracts  of  the  tables  are  to  be  hung  up  in 
the  different  offices-  The  act  does  not  relate  to  the  fees  of 
attorneys  or  solicitors. 

By  1 1  G.  4.  and  3  W.  4.  c.  43.  all  fees  and  stamp  duties 
payable  to  the  king3  or  to  any  other  person,  and  chargeable  on 
the  renewal  of  appointments,  commissions,  grants,  pensions, 
and  patents,  consequent  on  the  demise  of  the  crown,  are  abo- 
lished. The  officers,  however,  whose  duty  it  may  be  to  make 
out  such  renewed  appointments,  &c.  are  to  receive  an  adequate 
remuneration,  to  he  fixed  by  the  Commissioners  of  the  Trea- 
sury, to  be  paid  by  those  who  would  have  been  chargeable 
with  the  fees  abolished.  The  act  does  not  extend  to  persons 
who  have  an  estate  of  freehold  in  their  offices,  and  who  are 
?rill  to  be  entitled  to  their  legal  fees. 

By  II  G.  4.  and  1  W.  4.  c.  58.  (explained  and  amended  by 

1  and  2  IV.  4.  c.  35.)  persons  holding  offices  in  the  superior 
courts  of  common  law  in  England  and  Wales,  cursitors  of  the 
Court  of  Chancery,  and  every  person  holding  any  office  con- 
nected with  the  passing  of  fines  and  recoveries,  are  to  render 
to  commissioners  to  be  appointed  under  the  act  an  account  of 
their  receipts  for  the  previous  ten  years ;  and  such  commis- 
sioners are  to  ascertain  and  certify  to  the  Treasury  the  value 
of  all  such  offices.  After  the  24th  May,  1830,  the  officers  are 
to  render  an  account  of  their  fees  to  the  Treasury  j  if  such  fees 
exceed  or  fall  short  of  the  certified  value  of  their  offices,  such 
excess  or  deficiency  is  to  be  paid  into,  or  made  up  out  of  the 
consolidated  fund.  The  act  provides  for  the  payment  of  com- 
pensation in  the  event  of  any  of  the  offices  being  abolished; 
and  the  Treasury  is  empowered  to  purchase  such  offices:  and  all 
fees  due  in  respect  thereof,  and  not  abolished,  are  to  be  in 
future  paid  into  the  consolidated  fund. 

By  the  2  W*  4-,  c.  51.  his  Majesty  is  empowered,  with  the 
advice  of  his  Privy  Council,  to  make  regulations  touching  the 
practice  of  the  Vice  Admiralty  Courts  abroad,  and  to  establish 
tables  of  fees  to  be  received  by  the  judges,  officers,  and  practi- 
tioners therein,  which  tables  are  to  be  hung  up  in  each  court. 

By  the  2  and  3  W.  4.  c.  122.  provision  is  made  for  the  lord 
chancellor  in  lieu  of  certain  fees  theretofore  received  by  him. 
And  by  the  same  act  annuities  are  made  payable  to  certain 
officers  of  the  Court  of  Chancery  for  the  loss  of  fees  in  conse- 
quence of  the  establishment  of  the  new  Bankrupt  Court  by  the 

2  W.  4.  c-  56. 

II.  It  is  extortion  for  any  officer  to  take  his  fee  before  it  is 
due ;  and  therefore  where  an  under-sheriff  refused  to  execute 
a  capias  ad  satisfaciendum  till  he  had  his  fees,  the  court  held, 
that  the  plaintiff  might  bring  an  action  against  him  for  not 
doing  his  duty,  or  might  pay  him  his  fees,  and  then  indict 
him  for  extortion.    Co.  Lit.  368:  10  Co.  102.  a:  1  Soft. 330. 

Officer  must  obey  a  writ,  though  fees  unpaid.  Stran.  814. 
Process  must  be  obeyed,  though  fees  are  not  tendered.  Stran* 
1262.  If  an  habeas  corpus  ad  subjiciendum  be  directed  to  a 
gaoler,  he  must  bring  up  the  prisoner,  although  his  fees  were 
not  paid  him ;  and  he  cannot  excuse  himself  of  the  contempt  to 
the  court,  by  alleging  that  the  prisoner  did  not  tender  him  his 
fees.  1  Keb.  272.  pi,  57.  So  as  to  an  habeas  corpus  ad  facien- 
dum et  recipiendum.  March*  89 :  2  Keb.  280 :  %  InsL  ITS  S 
1  Keb.  566.  coni. 

But  if  the  gaoler  brings  up  the  prisoner  by  virtue  of  such 
habeas  corpus,  the  court  will  not  turn  him  over  till  the  gaoler 
be  paid  all  his  fees;  nor,  according  to  some  opinions,  till  he 
be  paid  all  that  is  due  to  him  for  the  prisoner's  diet ;  for  that 
a  gaoler  is  compellable  to  find  bis  prisoner  sustenance.  See 

1  Rol.  Rep  338:  Co.  JUL  295;  9  Co.  87:  Pbmd.  68.  a  t 

2  Rol  Ab.  32  :  2  Jon.  1 78-    But  see  now  55  G.  3.  c.  50.  ante,h 
If  a  person  pleads  bis  pardon,  the  judges  may  insist  on  the 

usual  fee  of  gloves  to  themselves  and  officers,  before  they  allow 
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it  Fiiz.  Coron.  29*:  Pulion  de  Pace,  88:  Keling.  25: 
2  Jon.  56 1  1  Sid.  452. 

If  an  erroneous  writ  be  delivered  to  the  sheriff,  and  he 
executes  it,  he  shall  have  his  fees,  though  the  writ  be  erro- 
neous. 1  Satfc.  332,  It  seems  to  be  laid  down  in  the  old 
books  as  a  distinction,  that  upon  an  extent  of  land  upon  a 
statute,  the  sheriff  is  to  have  his  fees,  so  much  per  pound 
according  to  the  statute  immediately  ;  but  that  upon  an  elegit  he 
is  not  to  have  them  till  the  liberate.  Poph.  156:  Winch.  51, 
S.P. 

Fees  are  now  recoverable  by  an  action  for  money  had  and 
received,  which  has  been  introduced  in  lieu  of  an  assise. 
Money  given  to  A.,  and  claimed  by  B»  as  perquisites  of  office, 
cannot  be  recovered  by  B,  in  such  action,  unless  such  perqui- 
sites be  known  and  accustomed  fees,  such  as  the  legal  officer 
could  have  recovered  from  A.    6  Term  Rep.  K.  B.  681.  3. 

Fees  of  Attorneys  and  Officers.  Are  considerations 
allowed  them  as  a  recompence  for  their  labour ;  and  in  respect 
to  officers,  they  are  granted  over  and  above  their  salaries,  to 
excite  them  to  diligence  in  executing  their  offices.  They  differ 
from  wages,  which  are  paid  to  servants  for  certain  work  and 
labour  done  in  a  certain  space  ,*  whereas  fees  are  disbursed  to 
officers,  &c  for  the  transacting  of  business  which  occasionally 
occurs.  If  a  client,  when  his  business  in  court  is  dispatched, 
rcfuseth  to  pay  the  officer  his  court  fees,  the  court  on  motion 
will  grant  an  attachment  against  him,  on  which  he  shall  be 
committed  until  the  fees  are  paid.  1  Lil.  Abr.  5QS.  Eccle- 
siastical courts  have  not  power  to  establish  fees;  but  if  a  per- 
son bring  &  quantum  meruit  in  B.  R.  See.  for  fees,  and  the  jury 
find  for  him,  then  they  become  established^^.    1  Salk.  333. 

A  solicitor  in  Chancery  may  exhibit  his  bill  for  his  fees  for 
business  done  in  that  court ;  and  so  he  may  where  the  busi- 
ness is  done  in  another  court,  if  it  relates  to  another  demand 
the  plaintiff  makes  in  Chancery.  1  Fern.  203 :  2  Chan.  Ca. 
135. 

Action  on  the  case  lies  for  an  attorney  for  his  fees,  against 
him  that  retained  him  in  his  cause ;  and  attorneys  are  not  to 
be  dismissed  by  their  clients  till  their  fees  are  paid.  I  Lil.  142, 
But  attorneys  are  not  to  demand  more  than  their  just  fees  ; 
nor  to  be  allowed  fees  to  counsel  without  tickets,  or  the  signa- 
ture of  counsel,  &c.  Slat.  3  Jac.  U  e*  7-  An  attorney  may 
have  an  action  of  debt  for  his  fees,  and  also  of  counsel,  and 
costs  of  suit.  As  a  counsellor  is  not  bound  to  give  counsel  till 
he  has  his  fee,  it  is  said  he  can  have  no  action  for  it, 

See  further,  as  connected  with  the  subject  of  fees,  this  Diet, 
tits.  Bribery,  Extortion,  and  also  tits."  Attorney,  Barrister, 
Coroner,  Extortion,  Gaoler,  Sheriff',  fyc. 

FEIGNED  ACTION,    See  tit.  Faint  Action. 

FEIGNED  ISSUE,  If,  in  a  suit  in  equity,  any  matter  of 
fact  is  strongly  contested,  the  court  usually  directs  the  matter 
to  be  tried  by  a  jury;  especially  such  important  facts  as  the 
validity  of  a  will,  or  whether  A.  is  the  heir  at  law  to  B.,  or  the 
existence  of  a  modus  decimavdi,  or  real  and  immemorial  com- 
positions for  tithes.  But  as  a  jury  cannot  be  sumaioned  to 
attend  a  court  of  equity,  the  fact  is  usually  directed  to  be 
tried  in  the  Court  of  King's  Bench,  or  at  the  assizes,  upon  a 
feigned  issue.  For  this  purpose  a  feigned  action  is  brought, 
wherein  the  pretended  plaintiff  declares  that  he  laid  a  wager 
of  5l.  with  the  defendant,  that  A,  was  heir  at  law  to  B. ;  then 
he  avers  he  is  so,  and  brings  his  action  for  the  51. :  the  defend- 
ant allows  the  wager,  but  avers  that  A.  is  not  the  heir  to  B., 
and  thereupon  that  issue  is  joined,  which  is  directed  out  of 
Chancery  to  be  tried  ;  and  thus  the  verdict  of  the  jurors  at 
law  determines  the  fact  in  the  court  of  equity.  3  Comm.  4,52. 
If  it  is  a  matter  of  great  difficulty  and  consequence,  the  direc- 
tion may  be  for  a  trial  at  bar,  with  leave  of  the  court.  See  tits. 
Chancer  if,  Equity. 

Trying  a  feigned  issue  without  the  consent  of  the  court  is 
a  contempt  of  court ;  and  after  such  a  trial,  they  will  stav  the 
proceedings.    4  Tcnn  Rep.  K.  B.  402, 

The  costs  in  a  feigned  issue,  under  an  inclosure  act  which 


contains  no  special  directions  as  to  costs,  abide  the  event,  by 
the  statute  of  Cluster,  as  in  other  actions  of  assumpsit.  Fitz- 
william,  E.  v.  Maxwell,  7  W.  P.  Taunton,  31.    See  tit.  Costs. 

F  EL  AG  US,  quasi  fide  cum  coligutus.]  A  companion,  but 
particularly  a  friend,  who  was  bound  in  the  decennart/  for  the 
good  behaviour  of  another.  In  the  laws  of  King  Ina  it  is 
said,  if  a  murderer  could  not  be  found,  &c,  the  parents  of  the 
person  slain  should  have  six  marks,  and  the  king  forty  ;  if  he 
had  no  parents,  then  the  lord  should  have  it.  Et  si  dvminus 
mm  habcret,  felagus  ejus.    LL.  I  nee,  c.  15. 

FELD,  is  a  Saxon  word,  signifying  feld;  and  in  its 
compound  it  signifies  wild  ;  as  f eld-honey,  is  wild  honey,  &e. 
Blount. 

FELE,  or  FEAL  HOMAGERS.  Faithful  subjects ;  from 
the  S-dx.fai,  i.  e.fides.    See  Fealty. 

FELO  DE  SE.  One  that  commits  felony  by  laying  vio- 
lent hands  upon  himself,  or  commits  any  unlawful  malicious 
act,  the  consequence  of  which  is  his  own  untimely  death. 
See  tit.  Homicide,  111.  1, 

FELONS'  GOODS,  The  statute  de  prcerogatha  regis, 
17  Ed.  2.  c.  I.  grants  to  the  king,  among  other  things,  the 
goods  of  felons  and  fugitives.  If  the  king  grant  to  a  man 
and  his  heirs  felons1  goods,  the  grantee  cannot  devise  them,  &c. 
on  the  statute  32  H.  8.  c.  Li  because  they  are  not  of  a  yearly 
value;  but  where  a  person  is  seised  of  a  manor  to  which  they 
are  appendant  it  is  otherwise,  for  they  will  pass  as  appurtenant* 
3  Rep.  32,    See  tits.  Flight,  Forfeiture. 

FELONY. 

Felons,]  A  term  of  law  including,  generally,  all  capital 
crimes  below  treason.  4  Comm.  98.  This  word  is  of  feudal 
original ;  but  as  to  the  derivation  of  which  authors  differ. 
Some  deduce  it,  fancifully  enough  as  it  seems,  from  ^qXoc  Or. 
an  impostor;,  from  fatlo,  Lat  to  deceive;  and  Coke  (1  Inst. 
391-)  say>  it  is  crimen  felleo  animo perpctratmn. — All,  however, 
agree  that  it  is  such  a  crime  as  occasions  a  forfeiture  of  the 
offender's  lands  or  goods  :  this,  therefore,  gives  great  probability 
to  Spelman's  derivation  from  the  'Teutonic  or  German  fee*  a 

feud  or  fief,  and  Ion,  price  or  value.    Spelm.  in  verb.  Felon.  

Felony,  according  to  this  derivation,  is  then  the  same  as  pretiuni 
feudi ;  the  consideration  for  which  a  man  gives  up  his  fief  or 
estate;  as  in  common  speech  it  is  said,  such  an  act  is  as  much 
as  ones  life  or  estate  is  worth.  In  this  sense  it  will  clearly 
signify  the  feodal  forfeiture,  or  rather  the  act  by  which  an 
estate  is  forfeited  or  escheats  to  the  lord.   See  4  Comm.  Q5,  96. 

Felony,  in  the  general  acceptance  of  law,  comprises  every 
species  of  crime  which  occasioned,  at  common  law,  the  for- 
feiture of  lands  or  goods.  This  most  frequently  happens  in 
those  crimes  for  which  a  capital  punishment  either  was  or  is 
liable  to  be  inflicted;  for  those  felonies  which  were  called  cler- 
gyable, or  to  which  the  benefit  of  clergy  extended,  were 
anciently  punished  with  death  in  lay  or  unlearned  offenders, 
though  afterwards  by  the  statute  law  that  punishment  was 
for  the  first  offence  universally  remitted.  See  this  Diet.  tit. 
Ckrgy,  Benefit  of  Treason  itself  (says  Coke,  3  hist.  15.)  was 
anciently  comprised  under  the  name  of  felony.  And  not  only 
all  offences  now  capital  are  in  some  degree  or  other  felony ;  but 
this  is  likewise  the  case  with  some  other  offences,  which  are 
not  punished  with  death  ;  as  suicide,  where  the  party  is  already 
dead ;  homicide,  by  chance  medley,  or  in  self-defence  :  all  which 
are,  strictly  speaking,  felonies,  as  they  subject  the  committers 
of  them  to  forfeitures. 

As  felony  may  be  without  inflicting  capital  punishment,  so 
it  is  possible  that  capital  punishment  may  be  inflicted  for' an 
offence  which  is  no  felony;  as  in  case  of  'heresy  by  the  com- 
mon law,  which,  though  capital,  never  worked  ^  any  forfeiture 
of  lands  or  goods,  an  inseparable  incident  to  felony.  3  Inst.  43, 
Of  the  same  nature  was  the  punishment  of  standing  mute* 
which  at  common  law  was  capital,  but  without  any  forfeiture, 
and  was  thereforo  no  felony. 
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So  that  upon  the  whole  the  only  adequate  definition  of 
felony  seems  to  be  this,  viz.  "An  ofibnee  which  occasions  a 
total  forfeiture,  of  either  lands  or  goods,  or  both,  at  the  common 
law  ;  and  to  which  capital  or  other  punishments  may  be  super- 
added, according  to  the  degree  of  guilt."    4  Comm.  94,  95. 

However,  the  idea  of  felony  was  so  generally  connected 
with  that  of  capital  punishment,  that  it  seemed  hard  to  separate 
them:  and  to  this  usage  the  interpretations  of  law  conformed. 
For  if  a  statute  made  any  new  offence  felony,  the  law  implied 
that  it  should  be  punished  with  death  (viz.  by  hanging),  as 
well  as  by  forfeiture,  unless  the  offender  pray  the  benefit  of 
clergy,  Ha?vk.  P.  C.  i.  c,  41 .  §  4.  ii.  c.  48.  So  where  a  sta- 
tute decreed  an  offence  to  undergo  judgment  of  life  and  mem- 
ber, the  offence  became  a  felony,  though  that  precise  word 
were  omitted ;  but  the  words  of  the  statute  must  not  in  such 
case  have  been  the  least  doubtful  or  ambiguous.  1  Hawk. 
P.  C.  c.  41.  §  1,  2. 

Also  where  a  statute  declared  that  the  offender  should,  under 
the  particular  circumstances,  be  deemed  to  have  feloniously 
committed  any  act,  it  made  the  offence  a  felony,  and  imposed 
all  the  common  and  ordinary  consequences  attending  a  felony. 
3  M.  cf  S.  556. 

Such  was  the  law  previous  to  the  passing  of  the  7  4"  4* 
c.  28.,  which  by  §  (>.  abolished  benefit  of  clergy.  The  effect  of 
this  section  standing  alone  would  have  been  to  revive  the 
severity  of  the  common  law  in  all  cases  of  felony ;  but  it  is 
provided  by  §  7.  that  no  person  convicted  of  felony  shall  suffer 
death,  unless  it  he  for  some  felony  which  was  excluded  from 
the  benefit  of  clergy  before  or  on  the  first  day  of  the  then 
session  of  parliament,  or  which  had  been  or  should  be  punish- 
able with  death  by  some  statute  passed  after  that  day. 

By  §  8.  persons  convicted  of  felony  not  punishable  with 
death  shall  be  punished  as  directed  by  the  statute^  specially 
relating  to  the  offence :  and  persons  convicted  of  felony  for 
which  no  punishment  is  or  shall  be  specially  provided,  shall  be 
punishable  under  the  act  by  transportation  for  seven  years,  or 
imprisonment  not  exceeding  two  years,  and  (if  a  male)  by 
whipping. 

By  §  10.  of  the  same  act,  wherever  sentence  shall  be  passed 
for  felony  on  a  person  already  imprisoned  or  ordered  to  be 
transported  under  sentence  for  another  crime,  the  court  may 
award  imprisonment  or  transportation  for  a  subsequent  offence, 
to  commence  at  the  expiration  of  the  former  sentence. 

By  §  11-  offenders  convicted  of  felony  not  punishable  with 
death,  after  a  previous  conviction  for  felony,  are  liable,  at  the 
discretion  of  the  court,  to  be  transported  for  life,  or  not  less 
than  seven  years,  or  imprisoned  not  exceeding  four  years,  and 
(if  a  male)  once,  twice,  or  thrice  whipped. 

All  capital  offences  by  the  common  law  came  generally 
under  the  title  of  felony ;  and  could  not  be  expressed  by  any 
word  but  felomce;  which  must  of  necessity  be  laid  in  an 
indictment  of  felony.  Co.  IM  591.  It  is  always  accompanied 
with  an  evil  intention;  and  therefore  felony  cannot  be  im- 
puted to  any  other  motive.  But  the  bare  intention  to  commit 
a  felony  is  so  very  criminal,  that  at  the  common  law  it  was 
punishable  as  felony,  where  it  missed  of  its  effect  through 
some  accident ;  and  now  the  party  may  be  severely  fined  for 
such  an  intention,    1  Hawk.  P.  C.  c.  23. 

Felony,  by  the  common  law,  is  against  the  life  of  a  man ;  as 
murder,  manslaughter,  felo  de  se,  se  dejendendo.  &e.  Against 
a  man's  goods*  such  as  larceny,  and  robbery  ;  against  his  habit  a- 
tion,  as  burglary,  arson  or  house -burning ;  and  against  public 
justice,  as  breach  of  prison.    3  Inst  31. 

Under  the  word  felony  in  commissions,  &e.  is  included  petit 
treason,  murder,  homicide,  burning  of  houses,  burglary,  rob- 
bery, rape,  &c,  chance  medley,  se  defendendo,  and  petit  larceny. 
All  felonies  punishable  according  to  the  course  of  the  common 
law  are  either  by  the  common  law,  or  by  statute.  Piracy, 
robbery,  and  murder,  on  the  sea,  are  punishable  by  the  civil 
statute  law.    1  Inst.  3QI. 

Felonies  by  statute  are  very  numerous,-  and  of  late  years 


an  attempt  has  been  made  to  consolidate  them  by  repealing 
various  penal  enactments  scattered  throughout  the  statute- 
hook,  and  by  embodying  offences  of  the  same  character  in  a 
single  act. 

By  the  7  and  8  G.  4.  a*  27*  various  statutes  relative  to 
the  benefit  of  clergy,  and  to  larceny  and  other  offences  con- 
nected therewith,  and  to  malicious  injuries  to  property,  are 

repealed. 

By  the  7  and  8  G.  4.  c.  29;  the  law  relative  to  larceny  and 
other  offences  connected  therewith  were  consolidated  and 
amended,  and  the  distinction  between  grand  and  petit  larceny 
abolished.    See  further,  tit.  Larceny. 

The  7  and  8  G.  4-  c.  30.  consolidates  the  laws  relative  to 
malicious  injuries.    See  tit.  Arson.  &c. 

The  9  G.  4.  c.  SI-  those  relative  to  offences  against  the 
person,  and  abolishes  petit  treason.  See  tits.  Homicide, 
Murder.  &c. 

The  11  G.  4,  and  1  W.  4.  c.  66.  many  of  the  acts  relative 
to  forgery.    See  that  title. 

The  2  and  3  IV.  4.  c.  34.  those  relative  to  the  coin.  See 
tit.  Coin. 

For  the  crimes  that  arc  declared  felonies  by  the  statute  law, 
and  are  punishable  with  death  or  otherwise,  the  reader  is 
referred  to  the  various  titles  in  this  dictionary. 

As  to  admitting  persons  accused  of  felonies  to  bail,  see  tit. 
Bail,  II. 

As  to  the  proceedings  against,  and  trial  of  offenders,  see  tits, 
Arrest,  Evidence,  Mute,  Pleading,  Trial. 

As  to  conviction,  judgment,  and  its  consequences,  see  tits. 
Attainder.  Corruption  of  Blood,  Escheat,  Forfeiture,  Execution. 

As  to  pardon,  see  tit.  Pardon. 

As  to  accessaries  in  cases  of  felony,  sec  tit.  Accessary. 

And  see  as  to  the  expenses  of  prosecutions  for  felony,  tit. 
Expenses:  and  further,  tits.  Coynpensation,  Compounding 
Felony. 

By  7  and  8  G.  4.  c.  83,  §  2.  persons  armed  with  a  gun, 
pistol,  hanger,  &c,  or  other  offensive  weapon,  or  having  on 
them  any  instrument  with  intent  to  commit  any  felonious  act, 
are  punishable  summarily  as  rogues  and  vagabonds. 

By  the  stat.  9  G.  4.  c.  32.  §  3.  offenders  convicted  of  felony 
not  punishable  with  death  having  endured  the  punishment  to 
which  they  shall  have  been  adjudged,  the  punishment  BO 
endured  shall  have  the  like  effects  and  consequences  as  u  pardon 
under  the  great  seal  as  to  such  felony. 

Felony,  Compounding  of.  The  offence  of  compounding 
of  felony  consists  of  taking  reward  for  forbearing  to  prosecute 
felony  ;  and  it  is  a  misdemeanor  at  common  law  punishable  by 
fine  and  imprisonment,  at  the  discretion  of  the  court. 

One  species  of  the  offence  is  the/)  bote,  or  receiving  back 
stolen  goods,  or  taking  other  amends  upon  an  agreement  not 
to  prosecute.    4  Comm.  133. 

Felony,  Misprision  of.  Misprision  of  felony  is  taken  for 
a  concealment  of  felony,  or  a  procuring  of  the  concealment 
thereof,  whether  it  be  felony  by  the  common  law  or  by  statute. 
1  Hawk.  P.  C.  c.  59.  §2:  Fost.  C.  L.  195.  And  it  is  said 
that  silently  to  observe  the  commission  of  a  felony,  without 
using  any  endeavours  to  apprehend  the  offender  is  a  misprision, 
1  Hale  s  Hist  75.  431.  44S.  533:  2  Hawk.  P.  C.  c.\%\ 
3  Inst.  140. 

It  is  also  said  that  a  misprision  is  contained  in  every  felony, 
and  that  one  who  is  guilty  of  a  felony  may  be  proceeded 
against  for  a  misprision  only  if  the  king  please.  1  Hawk, 
c.  20.  §  1. 

For  this  offence  every  common  person  is  punishable  by 
fine  and  imprisonment  at  common  law.  3  hist.  173.  And 
by  5  Ed.  L  c.  9.  sheriffs,  coroners,  and  bailiffs,  guilty  of  this 
crime  shall  be  imprisoned  for  a  year,  and  pay  a  grievous  fine,  or 
otherwise  be  imprisoned  for  three  years, 

FEMALE  OFFENDERS.  The  punishment  of  whipping 
them  is  abolished  bv  stat-  1  G.  4.  c.  57  ;  and  in  lieu  thereof  they 
I  may  be  imprisoned  to  hard  labour  for  a  period  not  exceeding 
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six  months,  or  placed  in  solitary  confinement  for  a  space  not 
exceeding  seven  days  at  any  one  time. 

Females,  Violation  of.    See  tits.  Girl,  Marriage,  Rape* 

FEME  COVERT.  A  married  woman;  who  is  likewise 
said  to  be  covert  haron. 

The  law  with  respect  to  married  women  has  already  been 
treated  of  under  the  title  Baron  and  Feme :  but  it  is  necessary 
to  notice  under  the  present  head  the  3  and  4  W.  4.  c.  74. 
enacted  since  the  former  part  of  this  work  was  printed  off, 
whereby  fines  and  recoveries  have  been  abolished,  and  a  new 
mode  of  alienation  substituted  for  passing  the  interests  of 
feme  coverts  in  real  estate. 

By  §  77.  it  is  declared  that  after  the  31st  December,  1833,  it 
shall  be  lawful  for  every  married  woman,  in  every  case  except 
that  of  being  tenant  in  tail,  for  which  provision  is  already  made 
by  this  act,  by  deed  to  dispose  of  lands  of  any  tenure,  and 
money  subject  to  be  invested  in  the  purchase  of  lands,  and 
also  to  dispose  of,  release,  or  extinguish  any  estate  which 
she  alone,  or  she  and  her  husband  in  her  right,  may  have 
in  lands  of  any  tenure,  or  in  any  such  money  as  aforesaid, 
and  also  to  release  or  extinguish  any  power  which  may  be 
vested  in  or  reserved  to  her  in  regard  to  any  lands  of  any 
tenure,  or  any  such  money  as  aforesaid,  or  in  regard  to  any 
estate  in  any  lands  of  any  tenure,  or  in  any  such  money  as 
aforesaid,  as  effectually  as  if  she  were  a  ferae  sole ;  save  that 
no  such  disposition,  release,  or  extinguishment  shall  be  valid 
unless  the  husband  concur  in  the  deed  by  wrhich  the  same  shall 
bo  effected,  nor  unless  the  deed  be  acknowledged  by  her  as 
hereinafter  directed :  provided  that  this  act  shall  not  extend  to 
lands  held  by  copy  of  the  court  roll  of  or  to  which  a  married 
woman,  or  she  and  her  husband  in  her  right,  may  be  entitled 
for  an  estate  at  law,  in  any  case  in  which  any  of  the  objects  to 
be  affected  by  this  clause  could  before  the  passing  of  this  act 
have  been  effected  by  her,  in  concurrence  with  her  husband, 
by  surrender  into  the  hands  of  the  lord  of  the  manor  of  which 
the  lands  may  he  parcel. 

By  §  78.  the  powers  of  disposition  given  to  a  married 
woman  by  this  act  shall  not  interfere  with  any  power  winch, 
independently  of  this  act,  may  be  vested  in  or  reserved  to  her, 
so  as  to  prevent  her  from  exercising  such  power  in  any  case, 
except  so  far  as  by  any  disposition  made  by  her  under  this  act 
she  may  be  prevented  from  so  doing  in  consequence  of  such 
power  having  been  suspended  or  extinguished  by  such  disposi- 
tion. 

By  §  79*  "  every  deed  to  be  executed  by  a  married  woman 
for  any  of  the  purposes  of  this  act,  except  sueh  as  may  be 
executed  by  her  in  the  character  of  protector  for  the  sole  pur- 
pose of  giving  her  consent  to  the  disposition  of  a  tenant  in  tail, 
shall,  upon  her  executing  the  same,  or  afterwards,  he  produced 
and  acknowledged  by  her  as  her  act  and  deed  before  a  judge  of 
one  of  the  superior  courts  at  Westminster,  or  a  master  in 
Chancery,  or  before  two  of  the  perpetual  commissioners,  or 
two  special  commissioners,  to  be  respectively  appointed  as  here- 
inafter provided," 

By  §  80.  "such  judge,  master  in  Chancery,  or  commissioners 
as  aforesaid,  before  he  or  they  shall  receive  the  acknowledg- 
ment by  any  married  woman  of  any  deed  by  which  any  dispo- 
sition, release,  surrender,  or  extinguishment  shall  be  made  by 
her  under  tin's  act,  shall  examine  her,  apart  from  her  husband, 
touching  her  knowledge  of  such  deed,  and  shall  ascertain 
whether  she  freely  and  voluntarily  consents  to  such  deed,  and 
unless  she  freely  and  voluntarily  consent  to  such  deed  shall 
not  permit  her  to  acknowledge  the  same;  and  in  such  case 
such  deed  shall,  so  far  as  relates  to  the  execution  thereof  by 
such  married  woman,  he  void." 

By  §  81.  the  chief  justice  of  the  C.  P.  is  empowered  to 
appoint  (removable  at  his  pleasure),  for  every  county  or  place 
for  which  there  is  a  clerk  of  the  peace,  commissioners  fur 
taking  stub  acknowledgments,  a  list  of  whom  is  to  be  made 
out  and  kept  by  the  officer  with  whom  the  certificate  of  such 
acknowledgments  are  lodged ;  and  who  is  from  time  to  time 


without  fee  or  reward,  to  transmit  to  the  clerk  of  the  peace 
for  each  county,  a  copy  of  the  list  for  such  county,  and  deliver 
a  copy  thereof  to  any  person  applying  ;  each  clerk  of  the  peace 
is  also  to  deliver  a  copy  of  the  list  last  transmitted  to  him  to 
any  one  applying  for  the  same* 

By  §  82.  a  commissioner  may  take  the  acknowledgment  of 
a  married  woman  wherever  she  may  reside,  or  the  lands  or 
money  may  be. 

By  $  83.  where,  by  reason  of  residence  beyond  seas,  or  ill- 
health,  or  any  other  sufficient  cause,  any  married  woman  shall 
be  prevented  from  making  the  acknowledgment  required  by 
this  act  before  a  judge  or  a  master  in  Chancery,  or  any  of  the 
commissioners  appointed  as  aforesaid,  the  Court  of  Common 
Pleas  at  Westminster,  or  any  judge  there,  may  issue  a  commis- 
sion specially  appointing  any  persons  therein  named  to  be  com- 
missioners to  take  her  acknowledgment ;  provided  that  every 
such  commission  shall  be  made  returnable  within  such  time  as 
the  said  court  or  judge  shall  think  fit. 

By  §  84.  when  a  married  woman  acknowledges  a  deed,  the 
person  taking  the  acknowledgment  is  to  sign  a  memorandum 
endorsed  thereon,  and  as  well  as  a  certificate  of  such  acknow- 
ledgment to  the  effect  therein  mentioned ;  which  certificate 

85.)  with  an  affidavit  verifying  the  same,  and  the  signature 
thereto,  is  to  be  lodged  with  some  officer  of  the  C.  P.,  who  is  to 
file  them  of  record  in  the  court. 

By  §  86,  on  filing  the  certificate  the  deed  is  to  take  effect 
by  relation,  from  the  time  of  its  acknowledgment. 

By  §  87  and  88.  the  officer  with  whom  the  certificates  are 
lodged,  is  to  make  an  index  of  them,  and  to  deliver  a  copy, 
signed  by  him,  of  every  certificate  filed  to  any  person  applying, 
which  shall  be  received  as  evidence  of  the  acknowledgment  of 
the  deed  to  which  it  refers. 

By  §  89-  the  Court  of  Common  Picas  is  authorised  to  make 
regulations  from  time  to  time  touching  the  mode  of  examina- 
tion to  be  pursued  by  the  commissioners  under  the  act,  and  the 
matters  to  be  mentioned  in  the  certificates,  &c,  and  for  the 
other  proceedings  required  by  the  act. 

By  §  90.  every  married  woman  is  to  he  separately  examined 
on  the  surrender  of  an  equitable  estate  in  copyhold,  in  the 
same  manner  as  if  such  estate  were  legal ;  and  all  previous 
surrenders  so  made  are  declared  valid. 

By  §91.  if  a  husband  shall,  in  consequence  of  being  a  luna- 
tic, idiot,  or  of  unsound  mind,  and  whether  found  such  bv  in- 
quisition or  not,  or  shall  from  any  other  cause  be  incapable  of 
executing  a  deed,  or  of  making  a  surrender  of  lands  held  by 
copy  of  court  roll,  or  if  his  residence  shall  not  be  known,  or 
he  shall  be  in  prison,  or  living  apart  from  his  wife,  either  by 
mutual  consent,  or  by  sentence  of  divorce,  or  in  consequence 
of  his  being  transported  beyond  the  seas,  or  from  any  other 
cause  whatsoever,  the  Court  of  Common  Pleas  at  Westminster 
may,  by  an  order  made  in  a  summary  way  upon  the  application  of 
the  wife,  and  upon  such  evidence  as  to  the  said  court  shall  seem 
meet,  dispense  with  the  concurrence  of  the  husband  in  any 
case  in  which  his  concurrence  is  required  by  this  act  or  other- 
wise; provided,  that  this  clause  shall  not  extend  to  the  case  of 
a  married  woman,  where  under  this  act  the  Lord  High  Chan- 
cellor, or  other  the  person  or  persons  intrusted  with  the  cus- 
tody of  the  persons  and  estates  of  persons  found  lunatic,  idiot, 
and  of  unsound  mind,  or  his  Majesty's  High  Court  of  Chan- 
cery, shall  be  the  protector  of  a  settlement  in  lieu  of  her  hus- 
band. 

In  pursuance  of  §  89,  various  rules  and  regulations 
were  made  by  the  Court  of  C.  I\  in  M.  T.  1833  and  H.  T. 
1834,  with  respect  to  the  examination  of  married  women,  and 
the  other  proceedings  under  this  act,  but  which  cannot  be  more 
particularly  referred  to  in  the  present  work. 

For  the  clauses  of  the  act  enabling  a  married  woman  to  dis- 
pose of  an  estate  tail,  either  held  in  her  own  right,  or  ex  pro* 
msione  vir'h  see  tit.  Tail ;  and  for  the  other  provisions  of  the 
act^Nt'e  tits.  Fine,  Inrohnent,  Recovery. 

T  EME  SOLE,  Fr,~\    A  woman  alone,  that  is,  unmarried. 
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Feme  Sole  Merchant ;  a  married  woman  who  by  the  custom  of 
London  trades  on  her  own  account,  independent.  See  tits. 
Baron  and  Feme,  London. 

FENCE.  A  hedge,  ditch,  or  other  inclosure  of  land  for 
the  better  manurance  and  improvement  of  the  same.  And 
where  a  hedge  and  ditch  join  together,  in  whose  ground  or 
side  the  hedge  is,  to  the  owner  of  that  land  belongs  the  keep- 
ing of  the  same  hedge  or  fence,  and  the  ditch  adjoining  to  it 
on  the  other  side,  in  repair  and  scoured.  Par.  Offic.  188. 
An  action  on  the  case  or  trespass  lies,  for  not  repairing  of 
fences,  whereby  cattle  come  into  the  ground  of  another,  and 
do  damage.  1  Salk.  3§5.  Also  it  is  presentable  in  the  court- 
baron,  &c. 

No  man  making  a  ditch  can  cut  into  his  neighbour's  soil, 
but  usually  he  cuts  it  to  the  very  extremity  of  his  own  land ; 
he  is  of  course  bound  to  throw  the  soil  which  he  digs  out  upon 
his  own  land,  and  often  if  he  likes  it  he  plants  a  hedge  on  the 
top  of  it ;  therefore  if  he  afterwards  cut  beyond  the  edge  of 
the  ditch  which  is  the  extremity  of  his  land,  he  cuts  into  his 
neighbour's  land,  and  is  a  trespasser,  Vowles  v.  Miller,  S  W.  P. 
Taunton ,  137. 

By  7  and  8  G-  4.  c.  29.  §  40.  persons  stealing  or  throwing 
down  with  such  intent  any  live  or  dead  fence,  post,  rail,  pail, 
stile,  or  gate,  &c,  are  punishable  summarily  before  one  magis- 
trate by  a  fine  not  exceeding  5l.,  besides  the  value  of  the  thing 
stolen,  or  injury  done. 

By  7  and  8  G.  4.  c.  SO.  §  23.  unlawfully  and  maliciously  to 
cut,  break,  throw  down,  or  destroy,  any  fence,  wall,  stile,  or 
gate,  or  any  part  thereof,  is  punishable  also  summarily  in  like 
manner. 

By  7  and  8  G<  4.  c.  2f).  §  44.  stealing  or  ripping,  cutting, 
&c,  with  such  intent,  any  lead,  iron,  copper,  brass,  or  other 
metal,  fixed  for  a  fence  to  any  dwelling-house,  garden,  river, 
or  in  any  public  street,  square,  &c,  is  a  felony  punishable  as 
simple  larceny. 

By  §  28.  of  the  same  act,  the  wilfully  destroying  any  part 
of  the  fence  of  any  land  where  any  deer  shall  be  kept,  is 
punishable  summarily,  before  one  justice,  by  fine  not  exceed- 
ing 201.    See  further,  tins  Diet.  tits.  Common,  Inclosure* 

FENCE  MONTH,  mensisfanaiionis  (oTfconacionis),  viensis 
prohibit ionis,  or  men&is  vctitus.~]  Is  a  month  wherein  female 
deer  in  forests,  &c.  do  fawn,  and  therefore  it  is  unlawful  to 
hunt  in  forests  during  that  time ;  which  begins  fifteen  days 
before  Old  Midsummer,  and  ends  fifteen  days  after  it,  being  in 
all  thirty  days.  Maim.  part.  2.  c.  13:  stat.  20  Car,  2.  c  3. 
Some  ancient  foresters  call  this  month  the  defence  month, 
because  then  the  deer  are  to  be  defended  from  being  dis- 
turbed, and  the  interruptions  of  fear  and  danger.  Serjeant 
Fleetwood  saith,  that  the  fence  month  hath  been  always  kept 
with  watch  and  ward,  in  every  bailiwick  throughout  the  whole 
forest,  since  the  time  of  Canutus.  Fleetwood's  Forest  Laws, 
p.  5.    See  tit.  Fish, 

FENG  ELD,  Sax.*]  A  tax  or  imposition,  exacted  for  the 
repelling  of  enemies.    MS.  Antiq. 

FENS,  paludes.']  Low  marshy  grounds,  or  lakes  for  water ; 
for  the  draining  whereof  in  this  kingdom  several  statutes  have 
been  from  time  to  time  enacted,  which  are  chiefly  local,  and 
by  the  provision  of  which  the  destroying  of  works  for  the 
drainage  or  fences  for  the  securing  them,  are  punishable  in 
some  cases  as  felonies,  and  by  other  penalties.  See  tit.  Rivers, 
Sea  Banks,  Poudike. 

FEOD,  or  FEUD.  The  right  which  the  vassal  had  in 
land,  or  some  immoveable  thing  of  his  lord's,  to  use  the  same 
and  take  the  profits  thereof,  rendering  unto  his  lord  such 
feodal  duties  and  services  as  belonged  to  military  tenure;  the 
mere  property  of  the  soil  always  remaining  in  the  lord. 
See  Spelman  of  Feuds  and  Tenures,  cap.  1.  and  this  Diet.  tit. 
Tenures,  I.  1. 

FEODAL,  feodalis,  vel  feudalist  Of  or  belonging  to  the 
feud  or  fee*    StaL  12  Car.  2.  c.  24. 

FEODALITY.    Fealty.    See  tit.  Fealty,  Tenures,  h  6\ 


FEODARY,  or  FEUDARY,  feudatarius.]  An  officer  of 
the  Court  of  Wards,  appointed  by  the  master  of  that  court  bv 
virtue  of  the  statute  32  H.  8.  c.  26.  whose  business  it  was  to 
be  present  with  the  escheator  in  every  county  at  the  finding  of 
offices  of  lands,  and  to  give  in  evidence  for  the  king  as  well 
concerning  the  value  as  the  tenure ;  and  his  office  was  also  to 
survey  the  lands  of  the  ward,  after  the  office  found,  and  to 
rate  it.  He  did  likewise  assign  the  king's  widows  their 
dowers ;  and  receive  all  the  rents  of  wards'  lands  within  his 
circuit,  which  he  answered  to  the  receiver  of  the  court.  This 
office  was  wholly  taken  away  by  the  operation  of  staL  12  Car.  2. 
c.  24.  abolishing  tenures. 

FEODATARY,  or  FEUDATARY.  The  tenant  who 
held  his  estate  by  feodal  service ;  and  grantees,  to  whom  lands 
in  feud  or  fee  were  granted  by  a  superior  lord,  were  sometimes 
called  homagers ;  and  in  some  writings  are  termed  vassals, 
feuds,  and  feodataries.    See  tit.  Tenures,  I, 

FEODUM.  SeeFeod. 

FEODUM  MILITIS.  A  knight's  fee  :  feodum  laicum,  a 
lay-fee,  or  land  held  in  fee  of  a  lay-lord..  Rennet's  Gloss.  See 
tit.  Tenures. 

FEOFFMENT,  feoff amentum,  from  the  verb  feoffare; 
donatio feudiJ]  A  gift  or  grant  of  any  manors,  messuages, 
lands  or  tenements,  to  another  in  fee,  to 'him  and  his  heirs 
for  ever,  by  the  delivery  of  seisin  and  possesion  of  the  thing 
given  or  granted.  In  every  feoffment,  the  gi\ver  or  grantor  is 
called  the  feoffor,  and  he  that  receives  by  virtue  thereof  is  the 
feoffee.  Littleton  says,  the  proper  difference  between  a  feoffor 
and  a  donor  is  that  the  one  gives  in  fee-simple,  the  other  in 
fee-tail.    Litt.  lib*  1 .  cap.  6. 

Blackstone  (2  Coin.  399.)  defines  feoffment  to  be  the  gift  of 
any  corporeal  hereditament  to  another.  The  deed  of  feoffment 
is  our  most  ancient  conveyance  of  lands ;  and  in  records  we 
often  find  fees  given  to  knights  under  the  phrases  of  dc  leteri 
feoff  amento,  and  de  novo  feoff  am  en  to  ;  the  first  whereof  were 
such  lands  as  were  given  or  granted  by  King  Henry  I.  And 
the  others,  such  as  were  granted  after  the  death  of  the  said 
king,  since  the  beginning  of  the  reign  of  Henry  IT.  At  com- 
mon law  the  usual  conveyance  was  by  feoffment,  to  which 
delivery  (shortly  called  livery)  and  seisin  were  necessary,  the 
possession  being  thereby  given  to  the  feoffee ;  lut  if  livery  and 
seisin  could  not  be  made,  by  reason  there  was  a  tenant  in  pos- 
session, the  reversion  was  granted,  and  the  particular  tenant 
attornied.  Co.  Lit  9.  49.  A  feoffment  is  said,  in  pome 
respects,  to  excel  the  conveyance  by  fine  and  recovery ;  it 
clearing  all  disseisins,  abatements,  intrusions,  and  other  wrongful 
estates,  which  no  other  conveyance  doth  :  and  for  that  it  is  so 
solemnly  and  publicly  made  it  has  been  of  all  other  convey- 
ances the  most  observed.  West.  Symb.  235  :  Plowd.  554.  See 
this  Diet.  tits.  Conveyance,  Deed;  and  2  Comm.  c.  20:  Shep. 
Touchst.  c.  9.  and  the  notes  to  the  8vo.  edition,  179L 

This  conveyance  is  now  but  very  little  used ;  except  where 
no  consideration  passes,  as  is  the  case  of  trustees  of  lands  for 
a  corporation,  &c.  See  this  Diet.  tit.  Lease  and  Release,  as  to 
conveyance  by  bodies  corporate.  It  is  still,  however,  a  formal, 
valid/  and  effectual  mode  of  conveyance :  but  has  been  of  late 
years  almost  entirely  superseded  by  the  conveyance  by  lease 
and  release.  See  this  Diet,  under  that  title;  as  also  tits. 
Bargain  and  Sale,  Conveyance,  Deed. 

It  will  be  found  useful  to  consider  the  learning  relating  to 
feoffments  according  to  the  following  division  : 

1.  Of  what  Things  a  Feoffment  may  be  made. 
II.  Who  may  make  a  Feoffment,  and  how  it  is  to  be  made. 
III.  Of  the  different  Kinds of Livery  ;  with  their  Effects  and 
Operations. 

L  A  feoffment  may  be  of  a  messuage,  land,  meadow,  pas- 
ture, or  other  corporeal  hereditament,  and  of  a  moiety  or  fourth 
part  of  it ;  that  lies  in  livery.  The  deed  must  contain  the 
words,  have  granted,  bargained,  and  enfeoffed. 
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A  feoffment  raav  be  made  of  lands  in  which  a  man  has  no 
fixed  estate ;  as,  if  he  has  twelve  acres  to  be  annually  assigned 
in  such  a  meadow  -  and  livery  in  any  acre,  which  he  has  at 
the  time  of  the  feoffment,  is  sufficient.  Co.  Lit.  4.  a.  4-8.  6: 
2  Rol.  10,  /.  4.0.  50. 

So,  if  a  feoffment  he  of  fifty  acres  towards  the  north  in  such 
a  moor,  which  contains  100  acres,  livery  in  any  of  them  is 
sufficient.    2  Rol.  1 1 .  /.  5  :  Lh/erf  312.  b.  _ 

So,  if  two  manors  be  divided  aliernis  victims  between  par- 
ceners, cither  may  make  a  feoffment  of  her  manor;  and  the 
deed  ought  to  comprehend  both ;  and  she  shall  make  livery  in 
one  secundum  farmam  charts  this  year,  and  in  the  other  the 
next  year.    Co.  Lit.  48.  b. 

But  a  feoffment  cannot  be  made  of  a  thing  of  which  livery 
cannot  be  given  ;  as,  of  incorporeal  inheritances,  rent,  advow- 
son,  common,  &c.  2  Rol  1 .  b.  20.  Though  it  be  an  advowson, 
&c.  in  gross.    Cont.  11  H.  6.  4:  Acc.2Rol.  1.  I  St; 

So  a  feoffment  of  lands,  which  are  uncertain  till  a  future 
act,  is  void :  for  livery  does  not  operate  in  future :  as,  if  A. 
agrees  by  indenture  to  convey  20/.  per  annum  in  land  to  such 
an  use,  and  20s.  per  annum  to  such  an  use,  and  makes  a  feoff- 
ment of  all  his  lands  to  the  uses  in  the  indenture ;  it  will  be 
void  for  all  but  that  where  livery  was  made,  it  not  being 
ascertained  which  shall  be  to  one  use,  and  which  to  the  other. 
R.  1  Rol  187. 

See  further  of  what  things  a  feoffment  may  be  made,  Cam. 
Dig.  Feoffment  (A.  2.) :  Fin.  Ah.  Feoffment  (C.) 

II.  In  a  deed  of  feoffment,  there  must  be  a  good  feoffor,  that 
is,  one  able  to  grant  the  thing  conveyed  by  the  deed ;  a  feoffee 
capable  to  take  it ;  and  a  thing  gran  table,  and  granted  in  the 
manner  the  law  requireth.    Co.  Lit.  42.  4£).  190. 

If  a  person  non  compos  makes  a  feoffment,  and  gives 
livery  himself,  that  is  allowed  on  all  hands  to  be  good  to  bind 
himself,  so  that  he  can  by  no  process  or  plea  avoid  the  feoff- 
ment, and  restore  himself  to  the  possession  ;  the  same  law  of 
an  idiot ;  and  the  reason  isj  because  the  investiture  being  made 
before  the  pares  curice,  their  solemn  attestation  could  not  be 
defeated  by  the  person  himself,  because  it  is  presumed  they 
are  competent  judges  of  the  ability  of  the  feoffor  to  make 
such  feoffment,  2  Rot  Ab.  2  \  Co.' Lit.  247:  4  Co.  125.  at 
Show.  Pari.  Cases,  153:  and  see  tit.  Idiots  and  Lunatics;  and 
frosty  II. 

But  if  an  infant  makes  a  feoffment,  and  makes  livery  him- 
self, this  shall  not  bind  him,  but  he  himself  may  avoid  it  by 
writ  of  dumju it  infra  cetatem  ;  yet  the  feoffment  of  the  infant 
is  not  void  in  itself,  as  well  because  he  is  allowed  to  contract 
for  his  benefit,  as  that  there  ought  to  be  some  act  of  notoriety 
to  restore  the  possession  to  him  equal  to  that  which  transferred 
it  from  him.  4  Co.  125:  2  Rol.  Ab.2:  8  Co.  42,  43.  Whit- 
tingkains  case. 

Vet  if  an  infant  makes  a  feoffment,  and  a  letter  of  attorney 
to  make  a  livery,  that  is  void  j  so  if  a  person  non  compos  makes 
a  surrender  or  release,  this  is  void  in  law ;  so  if  he  makes  a 
letter  of  attorney  to  give  livery:  but  the  heir  at  law  after  the 
death  of  the  person  of  non-sane  memory,  or  idiot,  may  avoid 
his  feoffment;  and  so  may  the  king  upon  an  office  found  of  his 
lunacy  during  his  life.  8  Co.  45  :  Co.  Lit  247.  a. :  4  Co. 
125.  a. :  2  Rol.  Ab.  2 :  Show.  Par.  Cases,  153. 

Tenant  in  tail  makes  a  feoffment  in  fee;  the  inheritance  of 
the  tail  is  not  given  to  the  feoffee  by  the  feoffment,  nor  is  he 
thereby  tenant  in  tail;  for  none  shall  be  tenant  in  tail  but  he 
only  who  is  comprehended  in  the  gift  made  by  the  donor. 
But  it  gives  away  all  the  immediate  estate  the  feoffor  had. 
Plowd.  562:  Hob.  335.  If  lessee  for  life  and  the  reversioner 
in  fee  make  a  feoffment  in  fee  by  deed,  each  gives  his  estate; 
the  lessee  his  by  livery,  and  the  fee  from  him  in  remainder. 
6  Rep.  15:  Lii  Abr.  60y.  A  feoffment  was  made  habendum 
to  the  feoffee  and  his  heirs,  after  the  death  of  the  feoffor,  and 
livery  was  made :  yet  it  was  held  to  be  a  void  feoffment,  for 
an  estate  of  freehold  in  lands  cannot  begin  at  a  dav  to  come : 
vol.  r. 


but  where  a  lessor  made  a  lease  for  lives,  and  granted  the 
reversion  to  another  for  life,  whose  estate  for  life  was  to  begin 
after  the  death  of  the  survivor  of  the  other  lessees  for  life,  this 
was  adjudged  a  good  estate  in  reversion  for  life.  Hob.  l?l  : 
1  Nels.  Abr.  £4G\ 

If  the  husband  alone  make  a  feoffment  of  his  wife's  land,  or 
of  both  their  lands,  his  wife  being  on  the  land  and  disagreeing 
to  it ;  this  will  be  good  against  all  persons  hut  the  wife :  also 
so  it  is,  if  one  joint  tenant  make  a  deed  of  feoffment  of  the  whole 
land,  his  companion  being  then  upon  it;  or  if  a  man  disseise  me 
of  my  lands,  and  then  enfeoff  another  thereof,  whilst  I  am 
upon  the  land,  &c.    Perk.  §  219,  220. 

Every  gift  or  feoffment  of  lands  made  by  fraud  or  mainte- 
nance, shall  be  void;  and  the  disseisee,  notwithstanding  such 
alienation,  shall  recover  against  the  first  disseisor  his  land  and 
double  damages;  provided  he  commence  his  suit  in  a  year  after 
the  disseissin,  and  that  the  feoffor  be  pernor  of  the  profits. 
Stat.  1  R.  2.  c.  9 :  see  stat.  1 1  H.  6.  c.  3. 

A  feoffment  being  a  common-law  conveyance,  and  executed 
by  livery,  makes  a  transmutation  of  estate ;  but  a  conveyance 
on  the  statute  of  uses,  as  a  covenant  to  stand  seised,  &c.  makes 
only  a  transmutation  of  possession,  and  not  of  estate.  2  Lev. 
77:  Vent.  378.  A  feoffment  to  the  use  of  A.  for  life,  the 
remainder  to  B.;  if  A.  refuses  to  take  the  estate,  B.  shall  take 
presently  t  because  the  whole  of  the  estate  is  out  of  the  feoffor 
by  livery ;  but  if  it  had  been  by  covenant  to  stand  seised,  he 
should  not  have  taken  till  after  the  death  of  A.,  but  it  would 
rest  in  the  covenantor,  who  shall  have  the  use  in  the  mean 
time.  2  Lev.  77:  2  Leon.  Ca.  279-  Before  the  stat,  Westm.  1. 
if  a  man  had  made  a  feoffment  in  fee,  without  declaring  any 
use,  it  should  have  been  to  the  use  of  the  feoffee ;  though  now 
by  that  statute,  wThere  no  consideration  or  declaration  of  use  is 
expressed,  it  shall  go  to  the  feoffor  himself.  2  Leon.  15,  16. 
If  I  convey  lands  by  feoffment,  which  I  have  on  the  part  of 
the  mother,  to  J.  S.  and  his  heirs,  without  consideration ;  the 
use  wTill  be  void,  and  the  land  shall  return  again  to  me  and  my 
heirs  on  the  part  of  the  mother;  yet  if  I  declare  the  use  to  me 
and  my  heirs,  or  upon  such  feoffment  reserve  a  rent  in  like 
manner,  it  shall  go  to  my  heirs  at  the  common-law,  it  being  a 
new  thing  divided  from  the  land.  Hob.  31 :  Co.  Lit.  13.  2?A  : 
1  Rep.  100 :  J)//er,  134.  Where  a  man  makes  a  feoffment, 
without  any  consideration;  by  that  the  estate  and  possession 
passes,  but  not  the  use,  which  shall  descend  to  his  heir. 

1  Leon.  182. 

A  feoffinent  in  fee  is  made  to  the  use  of  such  persons,  and 
for  such  estates,  as  the  feoffor  shall  appoint  by  his  will,  or  to 
the  issue  of  his  last  will ;  by  operation  of  law  the  use  vests  in 
the  feoffor,  and  he  is  seised  of  a  qualified  fee,  viz.  until  he 
makes  his  will,  and  declares  the  uses;  and  after  the  will  is 
made,  it  is  only  directory,  for  nothing  passes  by  it  but  all  by 
the  feoffment.  6  Rep.  18:  Moor,  567.  A  feoffment  in  fee, 
upon  condition,  eVc.  was  inrolled,  but  no  livery  made ;  and  it 
was  adjudged  no  good  feoffment,  but  the  inrolmeiit  shall 
conclude  the  person  to  say  that  it  was  not  his  deed.    Poph.  6: 

2  Nels.  Abr.  844.  If  a  bargain  and  sale  of  lands  be  not 
inrolled,  and  the  bargainer  deliver  livery  and  seisin  of  the 
lands  secundum  formani  chartw,  &c,  it  has  been  held  a  good 
feoffment.    1  And.  6'8. 

A  feoffment  in  fee  made  upon  condition  not  to  alien,  the 
condition  is  void,  because  it  is  repugnant  to  the  estate ;  but 
if  livery  is  had,  the  feoffment  will  he  good  against  the  feoffor: 
and  a  bond  with  condition  that  the  feoffee  shall  not  alien,  is 
said  to  be  good.  Co.  Lii.  206 :  Cro.  Jac.  596.  If  a  man  makes 
a  feoffment  of  lands  on  condition  that  the  feoffee  shall  give 
the  lands  to  the  feoffor,  and  his  wife  in  special  tail,  remainder 
to  the  heirs  of  the  feoffor,  and  he  dies  before  such  gift  is  made, 
the  feoffee  ought  to  make  it  as  near  the  intent  of  the  condition 
as  may  be,  viz.  to  the  wife  without  impeachment  of  waste, 
remainder  to  the  heirs  of  the  body  of  her  husband,  on  her 
body  begotten,  and  remainder  to  the  husband's  right  heirs.  In 
case  the  feoffor  and  his  wife  both  die,  the  feoffee  then  should 
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make  the  estate  to  the  issue,  and  heirs  of  the  body  of  his  father 
and  mother  begotten,  remainder  to  the  right  heirs  of  the  hus- 
band or  father.    Co.  Lit.  219,  220. 

There  must  be  livery  of  seisin  in  all  feoffments,  and  gifts, 
&c.  where  a  corporeal  inheritance  or  freehold  doth  pass;  and 
without  livery  the  deed  is  no  feoffment,  gift,  or  demise.  LiL 
59 :  8  Rep.  82.  13  ut  a  freehold  may  pass  without  livery,  by 
the  statute  21  H.  8,  c.  10.  By  force  of  which  statute,  a  feoff- 
ment to  the  use  of  tbe  feoffor,  feoffee,  &c.  supplies  the  place  of 
livery  and  seisin.    Wood's  Inst.  239* 

But  no  deed  of  feoffment  is  good  to  pass  an  estate  without 
livery  of  seisin  ;  and  if  either  of  the  parties  die  before  livery, 
the  feoffment  is  void.  Plowd.  2 14,  2 1 9.  Though  where  a 
feme  feoffor  made  :l  feoffment  of  lands  with  livery  in  view, 
and  then  married  the  feoffee  before  the  livery  was  executed 
by  actual  entry;  it  was  adjudged  the  livery  might  be  executed 
alter  marriage,  the  feoffee  having  not  only  an  authority  to 
enter,  hut  an  interest  passed  by  the  livery  in  view,  and  the 
woman  did  all  on  her  part  to  be  done.    1  Vent.  l$f>. 

No  possession  short  of  twenty  years,  under  a  feoffment,  is 
presumptive  evidence  of  livery ;  and  an  indorsement  on  a 
feoffment  in  the  hand-writing  of  an  attorney  empowered  to 
deliver  seisin,  was  held  not  to  be  evidence  of  livery,    9  B.  C. 

See  more  fully  who  may  make  a  feoffment,  and  to  whom, 
4  Co.  125:  8  Co.  42.  b. :  Bac.  Abr.  Feoffment  (D.)  :  Vin.  Ahr. 
Feoffment  (E). 

Ill*  Livery  may  be  by  deed;  or  in  law;  which  latter  is 
also  called  livery  in  thin  view. 

The  livery  in  deal,  is  the  actual  tradition  of  the  land,  and  is 
made  either  by  the  delivery  of  a  branch  of  a  tree  or  a  turf  of 
the  land,  or  some  other  thing,  in  the  name  of  all  the  lands  and 
tenements  contained  in  the  deed ;  and  it  may  be  made  by 
words  only  without  the  delivery  of  any  thing;  as  if  the  feoffor 
being  upon  the  hind,  or  at  the  door  of  the  house,  says  to  the 
feoftee,  ee I  am  content  that  you  should  enjoy  this  land  according 
to  the  deed ;  or  enter  into  this  house  or  land,  and  enjoy  it 
according  to  the  deed this  is  a  good  livery  to  pass  the  freehold, 
because  in  all  these  cases  the  charter  of  feoffment  makes  the 
limitation  of  the  estate,  and  then  the  words  spoken  by  the 
feoffor  on  the  land  are  a  sufficient  indicium  to  the  people  pre- 
sent, to  determine  in  whom  the  freehold  resides  during  the 
extent  of  the  limitation;  besides,  the  words,  being  relative  to 
the  charter  of  feoffment,  plainly  denote  an  intention  to  enfeoff. 
Co,  LiL  48.  a. :  9  Co.  137.  S.  Tkorowgood's  case:  6  Co.  26. 
Sharp's  case:  2  Rol  Ab.  7:  Cro.  Jac.  80.  contra. 

But  if  a  man  without  any  charter,  being  in  his  house,  says, 
f c  I  here  demise  you  this  house,  as  long  as  I  live,  paying  20/.  per 
annum,"  this  passes  no  freehold,  but  only  an  estate  at  will ;  be- 
cause the  word  demise  denotes  only  the  extent  of  the  limitation 
of  the  estate  intended  to  be  conveyed:  but  bare  words  of 
limitation,  without  some  acts  or  words  to  discover  the  intention 
of  the  feoffor  to  deliver  over  tbe  possession,  are  not  sufficient  to 
convey  the  freehold;  for  if  a  charter  of  feoffment  be  made  to  a 
man  and  his  heirs,  this,  withoul  some  other  act  or  word  to 
give  the  possession,  only  passes  an  estate  at  will,  because  the 
act  of  delivery  is  requisite  to  the  perfection  of  the  charter;  but 
besides  the  charter  of  feoffment,  there  must  be  some  act  or 
words  to  deliver  over  the  possession,  before  the  feoffee  can  enjoy 
it  pursuant  to  the  charter.  (>  Co.  26:  2  RoL  Ab.  7:  "Co. 
LiL  48:  Cm  Eliz.  482 :  9  Co.  138  :  Moor,  pi  632. 

Livery  in  deed  is  thus  performed, — The  feoffor,  lessor,  or 
his  attorney  (for  this  may  be  as  effectually  done  by  deputy  or 
attorney  as  by  the  principals  themselves  in  person),  come  to 
the  land,  or  to  the  house,  and  there  in  the  presence  of  wit- 
nesses declare  the  contents  of  the  feoffment  or  lease  on  which 
livery  is  to  be  made;  and  then  the  feoffor,  if  it  be  of  land, 
doth  deliver  to  the  feoffee,  all  other  persons  being  out  of  the 
ground,  a  clod  or  turf,  or  a  twig  or  bough  there  growing,  with 
words  to  this  effect,  "  I  deliver  these  to  you  in  the  name  of 


seisin  of  all  the  lands  and  tenements  contained  in  this  deed  " 
But  if  it  be  of  a  house,  the  feoffor  must  take  the  ring  or  latch 
of  the  door,  the  house  being  quite  empty,  and  deliver5 it  to  the 
feoffee  in  the  same  form  ;  and  then  the  feoffee  must  enter  alone 
and  shut  the  door,  and  then  open  it  and  let  in  tbe  others 
1  Inst.  48:  West.  Symb.  251. 

If  the  conveyance  or  feoffment  be  of  divers  lands,  lyino 
scattered  in  one  and  the  same  county,  then  in  tbe  feoffor^ 
possession,  livery  of  seisin  of  any  parcel,  in  the  name  of  the 
rest,  sufficeth  for  all ;  but  if  they  be  in  several  counties  there 
must  be  as  many  liveries  as  there  are  counties.  Lit.  §  414, 
Also  if  the  lands  be  out  on  lease,  though  all  be  in  the  same 
county,  there  must  be  as  many  liveries  as  there  are  tenants  ■ 
because  no  livery  can  be  made  in  this  case  but  by  the  consent 
of  the  particular  tenant ;  and  the  consent  of  one  will  not  bind 
the  rest.    Dy.  IB. 

In  all  these  cases  it  is  prudent  and  usual  to  indorse  the  livery 
of  seisin  on  the  back  of  the  deed  ;  specifying  tbe  manner,  place, 
and  time,  of  making  it,  together  with  the  names  of  the  wit- 
nesses.   Co.  Lit.  48. 

A  man  may  either  give  or  receive  livery  in  deed  by  letter  of 
attorney ;  for  since  a  contract  is  no  mote  than  the  consent  of 
a  man's  mind  to  a  thing,  where  that  consent  or  concurrence 
appears,  it  were  unreasonable  to  oblige  each  person  to  be  pre- 
sent at  the  execution  of  the  contract,  since  it  may  as  well  be 
performed  by  any  other  person  delegated  for  that  purpose  by 
the  parties  to  the  contract.    Co.  LiL  52:  2  RoL  Ab.  8. 

But  such  delegation,  or  authority  to  give  or  receive  livery, 
must  be  by  deed,  that  it  may  appear  to  the  court  that  the 
attorney  had  a  commission  to  represent  the  parties  that  are 
to  give  or  take  the  livery,  and  whether  the  authority  was  pur* 
sued.    Co.  LiL  48.  b.  52.  a. 

If  a  man  be  disseised,  and  makes  a  deed  of  feoffment,  and 
a  letter  of  attorney  to  enter  and  take  possession  of  the  land, 
and  afterwards  to  make  livery,  according  to  the  form  of  the 
charter,  it  will  be  a  good  feoffment,  though  he  was  out  of 
possession  at  the  time  of  the  deed  made:  for  the  feoff- 
ment takes  effect  by  the  livery,  and  not  bv  the  deed.  Co.  Lit, 
48.  52. 

The  livery  within  view7,  or  the  livery  in  law,  is  when  the 
feoffor  is  not  actually  on  the  land,  or  in  the  house,  but  being 
in  sight  of  it,  says  to  the  feoffee,  i(  I  give  you  yonder  house,  or 
land;  go  and  enter  into  the  same,  and  take  possession  of  it 
accordingly:''  this  sort  of  livery  seems  to  have  been  made  at 
first  only  at  the  courts  baron,  which  were  anciently  held  sub 
dto  (in  the  open  air),  in  some  open  part  of  the  manor,  from 
whence  a  general  survey  or  view  might  have  been  taken  of 
the  whole  manor,  and  the  pares  curia?  easily  distinguished  that 
part  which  was  then  to  be  transferred.  "Pollex.  47.  This  livery 
in  law  cannot  be  given  or  received  by  attorney,  but  only  by 
the  parties  themselves.    1  Inst,  48. 

This  latter  sort  of  livery  also  is  not  perfect  to  carry  the  free- 
hold, till  an  actual  entry  made  by  the  feoffee,  because  tbe 
possession  is  not  actually  delivered  to  him,  but  only  a  licence 
or  power  given  him  by  the  feoffor  to  take  possession  of  it;  and 
therefore,  if  either  the  feoffor  or  feoffee  die  before  livery,  and 
entry  made  by  the  feoffee,  the  livery  within  the  view  becomes 
ineffectual  and  void ;  for  if  the  feoffor  dies  before  entry ,  the 
feoffee  cannot  afterwards  enter,  because  then  the  land  imme- 
diately descends  upon  his  lwir,  and  consequently  no  person  can 
take  possession  of  his  land  without  an  authority  delegated  from 
him  who  is  the  proprietor  ■  nor  can  the  heir  of  the  feoffee 
enter,  because  he  is  not  the  person  to  whom  the  feoffor  intended 
to  convey  his  land,  nor  had  he  an  authority  from  the  feoffor 
to  take  "possession;  besides,  if  the  heir  of  the  feoffee  were 
admitted  to  take  possession  after  his  father's  death,  he  would 
come  in  as  purchaser,  whereas  he  was  mentioned  in  the  feoff- 
ment to  take  as  the  representative  of  his  ancestor,  which  he 
cannot  do,  since  the  estate  never  vested  in  his  ancestor.  Co. 
Lit.  48.  4.:  2  liol  Ab.  3.  7 :  1  Vent.  186:  Moor,  85: 
Pollex.  48. 
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The  livery  within  view  may  he  made  of  lands  in  another 
county  than  where  the  lands  lie,  because  the  translation  of  the 
feud  was  often  made  at  the  court-baron,  in  the  presence  or 
pares  cur  ice;  and  these  courts  being  held  sub  dio,  the  pares 
could  have  a  distinct  view  of  every  part  of  the  manor;  and 
therefore  were  proper  to  attest  this  sort  of  investiture,  though 
the  lands  were  in  a  different  county,  for,  notwithstanding  that, 
they  might  have  been  part  of  the  same  manor  for  which  the 
court  was  held.    Co.  Lit.  48.  b. 

This  ceremony  was  first  instituted,  that  the  pares  of  the 
county  might,  upon  any  dispute  relating  to  the  freehold,  deter- 
mine in  whom  it  was  lodged ;  and  from  thence  be  the  better 
enabled  to  determine  in  whom  the  right  was.  Hence,  therefore, 
it  is,  that  if  a  man  makes  a  feoffment,  or  lease  for  life,  to  com- 
mence in  jutnro,  and  makes  livery  immediately,  the  livery  is 
void,  and  only  an  estate  at  will  passes  to  the  feoffee;  for  the 
design  of  the  institution  would  fail,  if  such  livery  were  effec- 
tual to  pass  the  freehold ;  for  it  would  be  no  evidence,  or 
notoriety  of  the  change  of  the  freehold,  if  after  the  livery 
made,  the  freehold  still  remained  in  the  feoffor ;  the  use  of  the 
investiture  would  rather  create  than  prevent  the  uncertainty 
of  the  freehold,  and  in  many  cases  would  put  men  to  fruitless 
trouble  and  expence  in  pursuit  of  their  right;  for  by  that 
means,  after  a  man  has  brought  his  prcecipe  against  a  person, 
whom  he  supposed  to  be  tenant  to  the  freehold,  and  had  pro- 
ceeded in  it  a  considerable  time,  the  writ  might  abate  by  the 
freehold's  vesting  in  another,  by  virtue  of  a  livery  made  before 
the  purchase  of  the  writ.  Another  reason  why  such  future 
interests  cannot  be  allowed  to  pass  by  any  act  of  livery  was 
because  no  man  would  be  safe  in  his  purchase,  if  the  operation 
of  livery  might  create  an  estate,  to  commence  many  years  after 
the  livery  was  made ;  and  though  they  have  allowed  a  future 
interest,  to  commence  by  way  of  lease,  yet  that  had  no  sueh 
ill  effect  in  making  purchases  uncertain,  because  anciently  they 
were  under  the  power  of  the  freeholder,  who  by  recovery 
might  destroy  them  ;  and  now,  unless  such  leases  are  made 
upon  good  considerations,  they  are  fraudulent  against  a  pur- 
chaser; and  it  is  not  to  be  presumed  that  leases  at  great  dis- 
tances should  be  purchased  for  value.  Cro.  Eliz.  451 :  2  VenL 
204:  Co.  Lit.  217  i  5  Co.  94.  L 

Hence,  by  the  way,  we  may  account  why  a  freehold  in 
reversion  or  remainder  cannot  be  granted  in  futnro,  though 
there  no  livery  is  necessary  to  pass  it ;  as  where  A.  is  tenant 
for  life,  remainder  to  13.  in  fee ;  A.  makes  a  lease  for  years  to 
C,  and  afterwards  grants  the  land  to  D.  habend*  from  Michael- 
mas next  ensuing,  for  life ;  this  grant  to  D.  was  adjudged  void, 
though  C.  attorned  to  it  after  Michaelmas,  because  such  future 
grants  create  an  uncertainty  of  the  freehold ;  and  the  tenant 
of  the  freehold  being  the  person  who  is  to  answer  the  stranger's 
praecipe,  and  who  was  answerable  to  the  lord  for  their  services, 
it  were  unreasonable  to  permit  him  by  any  act  of  his  own  to 
prevent  or  delay  the  prosecution  of  their  right.  Cro.  Eliz.  451 : 
2  VenL  204;  Co.  Lit  217:  5  Co.  9*<  b. :  2  Co.  55.  Buck- 
lers case :  2  And.  2{) :  Moor,  423 :  Cro.  Eliz.  450.  585  - 
Hoi).  170,  171  :  5  Co.  94:  1  Rol.  Rep.  26 1. 

A  feoffment  always  operates  to  pass  an  estate  either  by  right 
or  by  wrong.  By  right,  if  the  feoffor  be  lawfully  seised*  of  the 
land  for  the  estate  which  he  conveys.  By  wrong,  if  he  be 
only  tenant  for  life,  or  years,  and  convey  the  whole  fee-simple 
to  the  prejudice  of  him  who  has  the  reversion  or  remainder, 
which  is  thereby  divested  and  turned  to  a  right.  But  a 
feoffment  by  the  owner  of  a  particular  estate,  or  of  a  term,  is 
a  forfeiture  of  his  interest,  and  in  reversion  or  remainder  may 
immediately  enter  for  a  breach  of  the  condition,  which  the 
law  annexes  to  an  estate  for  life  or  for  years.  1  Inst.  215; 
and  see  tit.  Forfeiture. 

In  what  cases  livery  may  be  made  within  the  view,  see  Vin* 
Abr.  Feoffment  (M.)  '  And  further,  as  to  the  different  kinds  of 
livery,  Bac.  Abr.  Feoffment  (A.):  Com.  Dig.  Feoffment  (B.) ; 
Vin.  Abr.  Feoffment  (E,  F.)  :  and  this  Diet,  tit.  Livery  of 
Seisin. 


FEOFFOR  and  FEOFFEE.  Feoffor  is  he  that  mfeoffs 
or  makes  a  feoffment  to  another  of  lands  or  tenements  in  fee- 
simple.  Feoffee  is  he  who  is  enfeoffed  or  to  whom  the  feoff- 
ment is  so  made.    See  tit.  Feoffment. 

FERjE  NATUILF,  Beasts  and  birds  that  are  wild,  in 
opposition  to  the  tame;  such  as  hares,  foxes,  wild  geese,  and 
the  like,  wherein  no  man  may  claim  a  property,  unless  under 
particular  circumstances,  as  where  they  arc  confined,  or  made 
tame,  &c.    See  tits.  Game,  Property. 

FERDELLA  Terra*.  Ten  acres,  a  fardel-land.  Query  a 
yard  land :  but  see  Virgata  terra, 

FERDFARE,  from  the  Sax*  fyrd,  ixmlfare,  iter. J  Signi- 
ficat  quiet  ant  iam  eundi  in  exercitum,    Fleta,  lib*  1.  c.  47. 

FERDWIT,  Sax*  ferdy  exercitus,  and  mite,  poena.]  Was 
used  for  being  quit  of  manslaughter,  committed  in  the  army. 
Fleta,  lib.  1.  It  is  rather  a  fine  imposed  on  persons  for  not 
going  forth  in  a  military  expedition  ;  to  which  duty  all  persons, 
who  held  land,  were  in  necessity  obliged :  and  a  neglect  or 
omission  of  this  common  service  to  the  public  was  punished 
with  a  pecuniary  mulct  called  the  ferdwitc.  Cornel. 

FERIAL  DAYS,  dies  feriales,  ferice.~\  According  to  the 
Latin  dictionary  are  holy  days;  but  in  the  stat.  27  II.  6.  c.  5. 
ferial  days  are  taken  for  working  days ;  all  the  days  of  the 
week,  except  Sunday. 

FERLIXGATA  (FERLINGUS  and  FERDLIXGL'S) 
TERR/E.  A  quarter  or  fourth  part  of  a  yard-land.  See 
tits.  Fardel  of* Land,  and  FardingdeaL 

FERM^/rwar]  A  house  and  land  let  by  lease,  &c.  See 
tit-  Farm. 

FERM  ARY,  from  the  Sax,  feormey  vietus.]  h  an  hospital; 
and  we  read  of  friars  of  thufirmary. 

FERM1SONA,  The  winter  season  of  killing  deer;  as 
tempus  pinguedinis  is  the  summer  season, 

FERN.  By  stat.  7  and  8  G.  4.  c.  SO.  §  17,  persons  mali- 
ciously setting  fire  to  any  fern,  heath,  gorze,  or  furze,  wher- 
ever growing,  are  declared  guilty  of  felony,  and  may  be  trans- 
ported for  seven  years,  or  imprisoned  and  whipped, 

FERN1GO.  A  piece  of  waste  ground  where  fern  grows* 
Carhdar.  Abbat.  Glaston.  MS. 

FERRAMENTUM,  fcrramentaJ}  The  iron  tools  or  in- 
struments of  a  mill,  Et  reparare  ferranienta  ad  tres  carucas, 
i.  e.  the  iron  work  of  three  ploughs.    Lib.  Nig.  Here/. 

FERRAXDUS.  An  iron  colour  particularly  applied  to 
horses,  which  we  at  this  time  call  an  iron  grey. 

FERRET.  An  animal  originally  brought  from  Africa,  and 
sold  in  this  country.  Ferrets  have  been  decided  to  be  animals 
of  so  base  a  nature  as  to  be  incapable  of  becoming  the  subject 
of  larceny.    See  C.  C.  R.  350  :  Russ.  153. 

Now  by  the  7  and  G.  4.  c.  2Q.  §  $U  stealing  any  beast  or 
bird  usually  kept  in  state  of  confinement,  and  not  the  subject 
of  larceny  at  common  law,  subjects  the  offender,  on  a  sum- 
mary conviction  before  a  magistrate,  to  a  penalty  of  201.  over 
and  above  the  value  of  the  beast  or  bird  stolen ;  for  a  second 
conviction  twelve  months'  imprisonment  mav  be  awarded;  and 
if  it  take  place  before  two  magistrates,  they  may  order  such 
offender  to  be  whipped. 

FERRY.  A  liberty  by  prescription,  or  the  king's  grant,  to 
have  a  boat  for  passage  upon  a  river,  for  carriage  of  horses  and 
men  for  reasonable  toll :  it  is  usually  to  cross  a  large  river. 
Terms  de  Ley.  A  ferry  is  no  more  than  a  common  highway; 
and  no  action  will  lie  for  one's  being  disturbed  in  his  passage, 
unless  he  allege  some  particular  damage,  &c.  3  Mod.  Rep.  2^4. 

A  ferry  is  in  respect  of  the  landing-place,  and  not  of  the 
water ;  the  water  may  be  to  one,  and  the  ferry  to  another ;  as 
it  is  of  ferries  on  the  Thames,  where  the  ferrv  in  some  places 
belongs  to  the  archbishop  of  Canterbury,  while  the  mavor  of 
London  has  the  interest  of  the  water;  and  in  every  ferry,  the 
land  on  both  sides  of  the  water  ought  to  belong  to  the  owner 
of  the  ferry,  or  otherwise  he  cannot  land  on  the  other  part. 
Savil,  11,  And  every  ferry  ought  to  have  expert  and  able 
ferry-men,  and  to  have  present  passage  and  reasonable  pay- 
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nient  for  the  passage.  And  it  is  requisite  to  have  one  who  has 
property  in  the  ferry,  and  not  to  allow  every  fisherman  to  carry 
and  to  re-carry  at  their  pleasure,  for  divers  inconveniences; 
and  especially  when  a  place  is  hetween  the  divisions  of  the  two 
counties,  any  felon  may  be  conveyed  from  one  county  to  an- 
other, secretly,  without  any  notice,    Sav.  14. 

If  a  ferry  is  erected  on  a  river,  so  near  another  ancient  ferry 
as  to  draw  away  its  custom,  it  is  a  nuisance  to  the  owner  of  the 
old  one.  For  where  there  is  a  ferry  by  prescription,  the  owner  is 
bound  to  keep  it  always  in  repair  and  readiness,  for  the  use  of 
all  the  king's  subjects ;  otherwise  he  may  be  grievously 
amerced.  2  Roi  Ah.  140*  It  would  be  extremely  hard  if  a 
new  ferry  were  sufTered  to  share  his  profits,  which  does  not  also 
share  his  burthen.    3  Comm.  2\[). 

A  ferryman,  if  it  be  on  salt  water,  ought  to  be  privileged 
from  being  pressed  as  a  soldier,  or  otherwise.    Savil.  11.  14. 

Owner  of  a  ferry  cannot  suppress  that,  and  put  up  a  bridge 
in  its  place  without  licence,  and  writ  of  ad  quod  damnum;  per 
Holt,  Ch.  J.  Show.  243.  257  :  Carl.  193:  1  Salk.  12. 

If  a  ferry  be  granted  at  this  day,  he  that  accepts  such  grant 
is  bound  to  keep  a  boat  for  the  public  good;  per  Holt,  Ch.  J. 
Show.  257. 

Custom  for  the  inhabitants  to  he  discharged  of  toll,  may 
have  a  reasonable  beginning  by  agreement,  as  that  of  the  inha- 
bitants of  the  town  might  be  at  the  charge  of  procuring  the 
grant,  and  m  consideration  thereof  one  man  to  rind  the  boat, 
and  take  toll ;  and  the  inhabitants  to  pay  none.    Show.  9.51. 

A  common  ferry  was  for  all  passengers  paying  toll,  but  the 
inhabitants  of  A.  were  toll  free.  An  inhabitant  of  A.  may 
bring  an  action  for  taking  toll,  but  not  for  neglecting  to  keep 
up  the  ferry;  because  the  former  is  a  private  right,  but  the 
latter  a  public.  But  he  cannot  maintain  an  action  for  not. 
passing;  for  so,  anv  other  subject  might  bring  an  action,  which 
would  be  endless ;  but  the  taking  toll  was  a  special  damage, 
and  without  special  damage  he  can  only  indict,  or  bring  infor- 
mation.   1  Salk.  12. 

An  exclusive  right  to  a  ferry  from  A.  to  B.  does  not  prevent 
persons  going  by  any  other  boat  from  A.  directly  to  CM  though 
it  lie  near  to  B.,  provided  this  be  not  done  fraudulently,  and  as 
a  pretence  for  avoiding  the  regular  ferry.    4  Term  Rep.  666. 

The  not  keeping  up  a  ferry  has  been  held  to  be  indictable. 
See  tit.  Bridge. 

FERSPEKEN.    To  speak  suddenly.    Leg.  H.  L  c.  61. 

FESTA  IN  CAPPIS.  Were  some  grand  holy  days,  on 
which  the  whole  choirs  and  cathedrals  wore  caps.  Vila  Abbat. 
St.  Albany  p.  80.  83* 

FESTINGMEN.  The  Szx.festinman  signifies  a  surety  or 
pledge ;  and  to  be  free  of  festingmen,  was  probably  to  be  free 
Of  frank-pledge,  and  not  bound  for  any  man's  forthcoming  who 
should  transgress  the  law.    Mm.  Aug.  torn.  I.  p.  123, 

FESTING-PENNY.  Earnest  given  to  servants  when 
hired  or  retained  in  service,  so  called  in  some  northern  parts  of 
England,  from  the  Sax.  fed  n  tan,  to  fasten,  or  con  firm. 

FESTUM.  A  feast.  Fcstum  S,  Michaclis,  the  feast  of 
St.  Michael,  &c. 

FESTUM   STULTORUM.     The  feast  of  fools-  See 

Caput  anni. 

FETTERS.  When  a  prisoner  for  felony  is  unruly,  or 
makes  any  attempt  to  escape,  it  is  lawful  for  the  gaoler  to 
hamper  him  with  irons  in  order  to  restrain  his  violence,  or 
prevent  him  from  escaping;  but  a  gaoler  ought  not  to  do  this 
unless  he  has  a  just  reason  to  fear  that  the  prisoner  will  escape, 
or  unless  he  apprehends  any  danger  from  the  violence  of  his 
conduct;  for,  notwithstanding  the  common  practice  of  gaolers 
to  put  fetters  on  a  prisoner  committed  for  felony,  it  seems 
altogether  unwarrantable,  and  contrary  to  the  mildness 
and°humanity  of  the  laws  of  England;  by  which  gaolers  are 
forbid  to  put  their  prisoners  to  any  pain  or  torment.  See 
Co.  P.  C.  34.  Custodes  gaolarum  pcenam  sibi  commissio  non 
aagcanl,  nec  eos  torquea?it  vet  redimant  sed  anni  solv  it  id  remold 
pietateque  adhibitd  judicia  debit e  exequantur.   Flet.  lib.  1 .  c.  26. 


So  the  Mirror  of  Justices,  c.  5.  SI.  n.  54.  says—"  It  is  an  abuse 
that  prisoners  should  be  charged  with  irons,  or  put  to  any  pain, 
before  they  he  attainted  of  felony."  Lord  Coke  also,  in  his 
comment  on  the  statute  of  Westminster,  2  C.  11.  is  express, 
that  by  the  common  law  it  might  not  be  done,  2  Inst.  381: 
1  Hale,  601.  note  (a.). 

And  it  is  laid  down  in  our  ancient  hooks,  that  the  prisoner, 
though  under  an  indictment  of  the  highest  nature,  must  be 
brought  to  the  bar  to  be  arraigned  without  irons,  or  any 
manner  of  shackles  or  bonds,  unless  there  be  evident  danger  of 
an  escape,  and  then  he  may  he  secured  with  irons  ;  but  vet  in 
Layers  case,  A.  D.  17 22,  a  difference  was  taken  hetween  the 
time  of  arraignment  and  the  time  of  trial ;  and  accordingly  the 
prisoner  stood  at  the  bar  in  chains  during  the  time  of  his 
arraignment.  State  Trials,  VI.  2S0:  4  Comm.  323.  The 
distinction  there  taken  was  adopted  in  Wake's  case,  1  Leach, 
Cr.  C.  36. 

When  an  arrest  is  made  on  suspicion,  the  prisoner  is  not  to 
he  handcuffed,  unless  he  has  attempted  to  escape,  or  it  is  ne- 
cessary to  prevent  his  escaping.    6  D.  $  R.  623. 

By  the  4  G.  4.  e.  64.  §  10.  rule  12.  no  prisoner  shall  be  put 
in  irons  by  the  keeper  of  any  prison  except  in  case  of  urgent 
and  absolute  necessity,  and  then  not  for  longer  than  four  days, 
without  an  order  in  writing  from  a  visiting  justice. 

FEU,  or  FEW.  A  free  and  gratuitous  right  to  lands, 
made  to  one  for  service  to  be  performed  by  him,  according  to 
the  proper  nature  thereof.    Scotch  Dirt. 

FEU,  or  FEW-HOLDING.  Is  whereby  the  vassal  is 
obliged  to  pay  to  the  superior  a  sum  of  money  yearly.  Scotch 
Did. 

Though  the  Latin  word  Jeudum  was  used  to  denote  the 
feudal  holding  where  the  service  was  purely  military,  the  term 
feu  is  used  in  Scotland  in  contradistinction  to  ward-holding, 
the  military  tenure  of  that  country,  and  means  that  holding 
where  the  vassal,  in  place  of  military  services,  makes  a  return 
in  grain  or  in  money-    Belts  Scotch  Law  Did. 

FEU,  or  FEW  ANNUALS.  The  rent  which  is  duehy 
the  reddendo  of  the  property  of  the  ground,  before  the  house 
was  built  within  burgh.    Scotch  Diet. 

FEUD  {Deadly.)    Sec  Deadly  Feud. 

FEUDAL  and  FEUD  Ail  Y.  See  tits-  Feodal  and 
Fcodary. 

FEUDBOTE.  A  recompence  for  engaging  in  a  feud,  and 
the  damages  consequent ;  it  having  been  the  custom  in  ancient 
times  for  all  the  kindred  to  engage  in  their  kinsman's  quarrel. 
Sax.  Did. 

FEUDS.   See  tit.  Tenures,  L 

FIAR.  In  Scotch  law,  in  opposition  to  life  renter;  the 
person  in  whom  the  property  of  an  estate  is  vested,  subject  to 
the  life  renter  s  estate.   Bell's  Scotch  Law  Did. 

FIARS  PRICES.  The  prices  of  grain  in  the  different 
counties  of  Scotland,  fixed  yearly  by  the  respective  sheriffs  in 
the  month  of  February,  with  the  assistance  of  juries:  and  these 
regulate  the  prices  of  all  grain  stipulated  to  be  sold  at  the  har 
prices :  and  also  all  cases  where  no  price  has  been  stipulated. 
Bell's  Scotch  Law  Diet. 

FIAT.  A  short  order  or  warrant  of  some  judge  for  making 
out  and  allowing  certain  processes,  &c. 

FIAT  JUSTITIA.  On  a  petition  to  the  king,  for  his 
warrant  to  bring  a  writ  of  error  in  parliament,  he  writes  on 
the  top  of  the  petition  f  at  jusiiiia,  and  then  the  writ  of  error 
is  made  out,  &c.  And  when  the  king  is  petitioned  to  redress  a 
wrong,  he  indorses  upon  the  petition,  «  Let  right  be  done  the 
partv."    Dyer,  385  :  Starnf.  Pnerog.  Reg.  22. 

FACTION  OF  LAW,  fieth  juris.'}  A  supposition  oi 
law,  that  a  thing  is  true,  without  inquiring  whether  it  be  sd 
or  not,  that  it  may  have  the  effect  of  truth  so  far  as  is  con- 
sistent with  equity.  It  is  allowed  of  in  several  cases :  but  U 
must  be  framed  according  to  the  rules  of  law;  not  what  * 
imaginable  in  the  conception  of  man  ;  and  there  ought  to  De 
equfty  and  possibility  in  every  legal  fiction.    There  are  many 
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of  these  fictions  in  civil  law  ;  and  by  some  civilians  it  is  said 
to  be  an  assumption  of  law  upon  an  untruth,  for  a  truth  in 
something  possible  to  be  done,  but  not  done.  Godolphin  and 
Bartol.  The  seisin  of  the  conusee  in  a  fine  was  but  a  fiction 
in  our  law,  it  being  an  invented  form  of  conveyance  only. 

1  Lit.  Abr.  610.  And  a  common  recovery  was  fictio  juris,  a 
formal  act  or  device  by  consent,  where  a  man  was  desirous  to 
cut  off  an  estate-tail,  remainders,  &c.    10  Rep.  42. 

So  the  proceedings  in  Ejectment  are  founded  upon  a  series  of 
fictions.   See  that  tit. 

By  fiction  of  law  a  bond  made  beyond  sea  may  be  pleaded 
to  be  made  in  the  place  where  not  made,  to  wit,  in  Islington, 
in  the  county  of  Middlesex,  &c.  in  order  to  try  the  .same  here ; 
without  which  such  trial  cannot  be  had  Co.  bit*  26l.  And 
so  it  is  in  some  other  cases :  but  the  law  ought  not  to  be  sa- 
tisfied with  fictions,  where  it  may  be  otherwise  really  satisfied: 
and  fictions  in  law  shall  not  be  carried  farther  than  the  reasons 
which  introduce  thera  necessarily  require.    1  Lit.  Abr.  6\0: 

2  Hawk.  320. 

Fictions  of  law  shall  never  be  contradicted  so  as  to  defeat 
the  end  for  which  they  were  invented,  but  for  every  other 
purpose  they  may  be  contradicted.   Cowp.  1 77- 

And  the  court  will  notice  legal  fictions  to  avoid  their  working 
injustice  by  afibrding  ground  for  objections  merely  technical, 
and  having  no  real  foundation.    10  Price,  154?. 

FIDEM  MENTIRI.  Is  when  a  tenant  doth  not  keep  that 
fealty  which  he  hath  sworn  to  the  lord.   Leg.  H.  1.  c.  53. 

FIEF,  which  we  call  fee,  is  in  other  countries  the  contrary 
to  chattels:  in  Germany,  certain  districts  or  territories  are 
called  fiefs,  where  there  are  fiefs  of  the  empire.  See  this  Diet, 
tit.  Fee,  Tenure. 

FIERI  FACIAS.  A  judicial  writ  of  execution,  that  lies 
where  judgment  is  had  for  debt  or  damages  recovered  in 
the  king's  courts;  by  which  writ  the  sheriff  is  commanded 
to  levy  the  debt  and  damages  of  the  goods  and  chattels  of 
the  defendant,  &c.  Old  Nat,  Br,  152.  See  this  Diet,  tit. 
Execution, 

This  writ  and  a  levari  capias  were  the  only  writs  of  execu- 
tion at  common  law ;  except  in  actions  of  trespass,  in  which  a 
capias  ad  satisfaciendum  was  allowed.  It  is  called  a  fieri 
facias,  because  the  words  of  the  writ,  directed  to  the  sheriff, 
are  quod  fieri  facias  de  bonis  et  catallis,  Sfc.,  and  from  these 
words  the  writ  takes  its  denomination.    Co.  Lit.  2£)0,  h. 

This  writ  is  to  be  sued  out  within  a  year  and  a  day  after 
judgment ;  or  the  judgment  must  be  revived  by  scire  facias:  but 
if  a  jieri  facias  sued  in  time  be  not  executed,  a  second  Jieri 
facias  or  elegit  may  be  sued  out;  and  it  is  said  some  years  after, 
without  a  scire  facias \  provided  continuances  are  entered  from 
the  first  fi.  fa.,  which  it  is  also  held  may  be  entered  after  the 
second  fi-fa.  taken  out,  unless  a  rule  is  made  that  proceedings 
shall  stay,*  &c,   Sid.  59  :  2  Nels.  Abr.  776. 

A  fieri  facias  should  regularly  in  the  first  instance  issue  and 
be  directed  to  the  sheriff  of  the  county  in  which  the  venue  in 
the  action  is  laid;  and  after  being  returned  by  that  sheriff,  a 
testatum  writ  may  then  be  sued  out,  directed  to  the  sheriff  of 
another  county. 

As  a  jieri  facias  is  a  judicial  writ,  it  must  (except  when 
issued  on  judgments  obtained  in  writs  of  inquiry  under  1  IV.  I. 
sess.2.  c.  7*  §  I.  or  for  costs  under  the  interpleader  act,  1  and  2 
IV,  4.  c.  58.  §  7-)  bear  teste  in  term  time;  and  the  practice 
has  hitherto  been  when  sued  out  in  term,  to  teste  it  on  the  first 
day  of  the  term  :  if  sued  out  in  vacation,  on  the  last  day  of 
the  preceding  term,  A  mistake  in  the  teste  may  be  amended. 
2  Burr.  1188. 

If  a  man  recover  a  debt  against  A.  B.,  and  levy  part  of  it  by 
fieri  facias,  and  this  writ  is  returned,  yet  he  may  take  the 
body  in  execution  by  capias  for  the  rest  of  the  debt.  Rol.  Ah. 
904.  The  sheriff  on  a  fieri  facias  is  to  do  his  best  endeavours 
l.o  levy  the  money  upon  the  goods  and  chattels  of  the  defend- 
ant ;  and  for  that  purpose  to  inquire  after  his  goods,  &c.  And 
the  plaintiff  may  inquire  and  search  if  he  can  find  any,  and 


give  notice  thereof  to  the  sheriff,  who  ex  officio  is  to  take  and 
sell  them  if  he  can,  or  if  not,  by  a  writ  of  venditioni  exponas. 
2  Shep,  Abr.  111. 

There  may  be  a  testatum  fieri  facias  into  another  county, 
if  the  defendant  hath  not  goods  enough  in  the  county  where 
the  action  is  laid  to  satisfy  the  execution  ;  and  the  fieri '.facias 
for  the  ground  of  the  testatum  may  be  returned  of  course  by 
the  attorneys,  as  originals  are.  2  Salt,  5SQ,  If  all  the  money 
is  not  levied  on  a  fieri  facias,  the  writ  must  he  returned  before 

I  a  second  execution  can  be  issued ;  because  it  is  to  be  grounded 
on  the  first  writ,  by  reciting  that  all  the  money  was  not  levied. 

I  1  Salt*  SIS. 

If  an  execution  is  sued  on  Q.fi.  fa.  and  the  defendant  dies 
before  it  is  executed,  it  may  be  served  on  the  defendant's 
goods  in  the  hands  of  his  executor  or  administrator,  Cro. 
Eliz.  18  J. 

So  if  a  party  die  within  the  year  and  day  after  judgment 
obtained  against  him,  afi.  fa.  tested  before  the  death  (6'  T.  R. 
368  :  1  B,  $  P.  571.)  may  be  sued  out  against  his  goods  in  the 
hands  of  his  personal  representative.   2  Ld.  Raipn.  849. 

The  sale  or  assignment  by  the  sheriff  of  goods  or  chattels  of 
the  defendant  taken  in  a  fi.  fa*  conveys  an  indefeasible  title 
to  a  bond  fide  vendee ;  so  much  so,  that  if  the  writ  be  after- 
wards vacated,  the  defendant  shall  not  be  restored  to  his 
goods,  1  M.  %  S.  425:  6  M.  $  S.  1 10.  But  if  the  writ 
were  void,  as  issuing  from  a  court  not  having  jurisdiction, 
or  if  the  goods  belong  to  a  stranger,  and  not  to  the  defendant, 
the  sale  would  convey  no  property,    Wats.  Sheriffs  1 89, 

The  defendant,  instead  of  allowing  the  writ  to  be  executed 
on  his  goods,  may  pay  the  debt  and  costs  to  the  officer,  which 
will  be  held  a  good  payment  to  the  plaintiff.  2  Lev.  203  : 
Cro.  EL  504.  And  the  sheriff's  duty  on  a  fi.  fa.  differs  from 
his  duty  on  a  ca.  sa.,  for  if  he  seize  and  sell  the  goods  under 
the  former  after  a  tender  of  the  debt  and  costs,  he  would,  it 
seems,  be  a  trespasser.    1  Keb.  655. 

See  further  this  Diet,  tits.  Sheriff,  Extent,  Exectdion. 

FIFTEENTHS.  A  tribute  or  imposition  of  money,  an- 
ciently laid  generally  upon  cities,  boroughs,  Sec  through  the 
whole  realm;  so  called,  because  it  amounted  to  a  fifteenth  part 
of  that  which  each  city  or  town  was  valued  at,  or  a  fifteenth 
of  every  man's  personal  estate  according  to  a  reasonable  valua- 
tion. And  every  town  knew  what  was  a  fifteenth  part,  which 
was  always  the  same;  whereas  a  subsidy  raised  on  every  par- 
ticular man's  lands  or  goods,  was  adjudged  uncertain  ;  and  in 
that  regard  the  fifteenth  seems  to" have  been  a  rate  formerly 
laid  upon  every  town,  according  to  the  land  or  circuit  belong 
ing  to  it.    Cambd.  Brit.  171.  to 

There  are  certain  rates  mentioned  in  Domesday,  for  levying 
tins  tribute  yearly;  but  since,  though  the  rate  he  certain, 'it  is 
nut  to  be  levied  but  by  parliament.  See  Coivcll :  1  Com  300 
and  this  Diet.  tit.  Taxes. 

FIGHTING  AND  QUARRELLING,  Is  prohibited  by 
statute,  in  a  church  or  church-yard,  &e.  on  pain  of  excom- 
munication, and  other  corporal  punishment.  Stat.  5  and  t> 
Ed.  6.  c.  4.    See  tit.  Church. 

FIGHTWITE,  Sax.]    A  match  for  fighting,  or  makin"  a 
quarrel  to  the  disturbance  of  the  peace.  0 

FIGURES.  The  stat.  6  G.  2.  c.  14,  allows  the  expressing 
numbers  by  hgures  in  all  writs,  &c.  pleadings,  rules,  orders 
and  indictments,  &c,  in  courts  of  justice,  as  have  been 
commonly  used  in  the  said  courts,  notwithstanding  anv  thins* 
m  the  stat,  4  &  2.  c.  26.  See  tits.  Amendment/ Error 
Pleading.  3 

T  F*l*fCEv'  ^4,ZER'  or  FILIZE^  fitomm,  from 
Lat  filum,  Fr  file,filace,  a  thread,]  An  officer  of  the  Court 
ot  Common  Pleas,  so  called,  as  he  files  those  writs  whereon  he 
makes  out  process.  There  arc  fourteen  of  those  filacers  in  their 
several  divisions  and  counties,  and  they  make  forth  all  writs 
and  processes  upon  original  writs,  issuing  out  of  Chancery,  as 
well  real  as  personal  and  mixed,  returnable  in  that  court ;  and 
m  actions  merely  personal,  where  the  defendants  are  returned 
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.summoned j  they  make  out  pones  or  attachments  ;  which,  being 
returned  and  executed,  it"  the  defendant  appears  not,  they  make  1 
forth  a  distringas ,  and  so  ad  infinitum,  or  until  he  doth  appear; 
if  he  be  returned  nihil,  then  process  of  capias  infinite,  &c, 
They  enter  all  appearances  and  special  bails,  upon  any  process 
made  by  them :  and  make  the  first  scire  facias  on  special 
bails,  writs  of  habeas  corpus,  distringas  ?iupcr  vicccomitcm 
vel  ballivum,  and  all  supersedeas7 s  upon  special  bail :  in  real 
actions,  writs  of  view,  of  grand  and  petit  cape,  of  withernam, 
&c.  also  writs  of  adjournment  of  a  term,  in  case  of  public 
disturbance,  &c. 

And  until  an  order  of  court,  14  lac*  1-  they  entered  de- 
clarations, imparlances,  and  pleas,  and  made  out  writs  of 
execution,  and  divers  other  judicial  writs,  after  appearance: 
hut  that  order  limited  their  proceedings  to  all  matters  before 
appearance,  and  the  prothonolaries  to  all  after.  The  filacers 
of  the  Common  Pleas  have  been  officers  of  that  court  before 
the  stat.  10  JFL  6.  c.  4.  wherein  they  are  mentioned :  and  in 
the  King's  Bench,  of  later  times  there  have  been  filacers  who 
make  out  process  upon  original  writs  returnable  in  that  court, 
on  actions  in  general. 

Since  the  abolition  of  original  writs  and  processes  thereon  by 
the  2  IV.  4.  c.  39*  the  only  writs  and  process  signed  by  the 
filacer  of  the  K.  B.,  who  is  also  the  exigenter  and  clerk  of  the 
outlawries,  are  those  issued  for  the  purpose  of  removing  the 
proceedings  in  replevin,  or  other  suits,  from  inferior  courts, 
and  in  ejectment  when  that  action  is  commenced  by  original, 
which  actions  are  not  affected  by  the  statute.  He  has  also 
the  signing  of  writs  of  exigent,  of  proclamation,  and  capias 
ntlagatum  in  proceedings  to  outlawry. 

In  the  C.  P.  the  writs  of  summons,  distringas,  capias,  and 
detainer,  allowed  by  the  above  act,  are  issued  by  the  filacer, 
and  in  the  Exchequer  by  the  clerk  of  the  pleas,  or  his  deputy, 
during  the  life  of  the  present  holder  of  that  office,  after 
whose  death  it  is  to  be  abolished.    2  and  3  W.  4.  c,  110.  §  8. 

In  the  Kxcheipicr  there  was  formerly  no  filacer,  and  as  a 
plaintiff  could  not  proceed  in  that  court  by  original  writ,  a 
defendant  could  not  be  outlawed ;  but  it  is  provided  by  the- 
2  IV.  4.  c.  39.  §  4*  that  for  the  purpose  of  proceeding  to  out- 
lawry and  detainer  upon  writs  of  summons  and  distringas 
returnable  in  the  Exchequer,  the  chief  baron  shall  appoint  from 
time  to  time  a  fit  person  holding  some  other  office  in  the  court 
to  execute  the  duties  of  a  filacer,  exigenter,  and  clerk  of  the 
outlawries.  By  the  2  and  3  W.  4.  c.  110.  §  2.  the  filacer  is 
declared  to  be  one  of  the  five  principal  officers  of  the  plea  side 
of  the  court,  exclusive  of  the  clerk  of  the  pleas. 

FILE,  FUacium^  A  thread,  string,  or  wire,  upon  which 
writs,  and  other  exhibits  in  courts  and  offices  are  fastened  or 
filed,  for  the  more  safe  keeping  and  ready  turning  to  the  same. 

A  file  is  a  record  of  the  court ;  and  the  filing  of  process  of  a 
court  makes  it  a  record  of  it.  3  LiL  112.  An  original  writ 
may  he  filed  after  judgment  given  in  the  cause,  if  sued  forth 
before  ;  declarations,  &c.  are  to  be  filed ;  and  affidavits  must 
be  filed,  some  before  read  in  court,  and  some  presently  when 
read  in  court.  Ibid*  113.  Before  filing  a  record  removed  by 
certiorari,  the  justices  of  B.  It,  may  refuse  to  receive  it,  if  it 
appears  to  be  for  delay,  &c,  and  remand  it  back  for  the  expe- 
dition of  justice ;  but  if  the  certiorari  be  once  filed,  the  pro- 
ceedings below  cannot  be  revived.  An  indictment,  &c.  can- 
not be  amended  after  filed.  See  this  Diet.  tits.  Certiorari, 
Amendment* 

FIELD  ALE,  or  FILKDALE.  A  kind  of  drinking  in 
the  field,  by  bailiffs  of  hundreds  ;  for  which  they  gathered 
money  of  the  inhabitants  of  the  hundred  to  which  they  be- 
longed :  but  it  has  been  long  since  prohibited.  Bract. 
4  Inst.  307. 

FILICETUM.    A  ferny  ground.    Co.  Lit,  4. 
FILIOLUS.    Is  properly  a  little  son;  a  godson.  Dugd. 

Wartvicksh 

FILUM  AQUjE*  The  thread  or  middle  of  the  stream  where 
a  river  parts  two  lordships.    Et  habeant  istas  buttas  usque  ad 


filum  aquae  pmdwtiu.  Man.  AngL  torn.  \>f.  390.  File  du 
mer,  the  high  tide  of  the  sea.  Rot.  Part.  1 1 ,  H.  4.  It  is  also 
the  middle  of  any  river  or  stream  which  divides  counties,  town- 
ships, parishes,  manors,  liberties,  &c. 

FINDERS,  Mentioned  in  several  ancient  statutes,  seem 
to  be  the  same  with  those  which  we  now  call  searchers,  who 
arc  employed  for  the  discovery  of  goods  imported,  or  exported, 
without  paying  custom.    See  tit.  Customs. 

FINE  OF  LANDS. 

Not  withstanding  the  abolition  of  this  head  of  the  law  by 
the  3  and  4  W.  4.  c.  74.  questions  may  still  arise  upon  the 
validity  and  effect  of  fines  levied  previous  to  that  statute.  It 
has,  therefore,  been  thought  advisable  to  retain  in  a  great  mea- 
sure the  information  wThich  was  communicated  under  the  pre- 
sent title  in  the  former  editions  of  this  work. 

The  law  on  this  subject,  of  itself  very  extensive,  was  also 
closely  implicated  with  that  of  Recoveries.  A  definition  of 
both  terras  is  therefore  here  given,  with  some  idea  of  the  dis- 
tinct nature  of  those  assurances.  See  further  this  Diet,  tit. 
Recovery,       what  relates  exclusively  thereto. 

A  Fine,  Finis,  or  Finalis  Concordia  ;  from  the  words  with 
which  it  begun,  and  also  from  its  effect  in  putting  a  final  end 
to  all  suits  land  contentions.  A  solemn  amicable  agreement 
or  composition  of  a  suit  (whether  that  suit  were  real  or  fic- 
titious), made  between  the  demandant  and  tenant,  with  the 
consent  of  the  judges;  and  enrolled  among  the  records  of  the 
court  where  the  suit  was  commenced;  by  which  agreement 
freehold  property  might  be  transferred,  settled,  and  limited. 
See  Cruise  on  Fines,  1st  ed.k.  89-  92. 

Shepherd  says,  sometimes  it  is  taken  for  a  "  final  agreement 
or  conveyance  upon  record  for  the  settling  and  securing  of 
lands  and  tenements  ;**  and  so  it  is  designated  by  some  to  be, 
"an  acknowledgment,  in  the  kings  court,  of  the  land  or  other 
tilings  to  be  his  right  that  doth  complain:"  and  by  others  "a 
covenant  made  between  parties  and  recorded  by  the  justices:" 
and  by  others  "  a  friendly,  real,  and  final  agreement  amongst 
parties,  concerning  any  land,  or  rent,  or  other  thing  whereof 
any  suit  or  writ  is  hanging  between  them  in  any  court and 
by  others  more  fully  "an  instrument  of  record  of  an  agree- 
ment concerning  lands,  tenements,  or  hereditaments;  duly 
made  by  the  king's  licence,  and  acknowledged  by  the  parties  U> 
the  same,  upon  a  writ  of  covenant,  writ  of  right,  or  such  like, 
before  the  justices  of  the  Common  Pleas  or  others  thereunto 
authorised,  and  engrossed  of  record  in  the  same  court  j  to  end 
all  controversies  thereof,  both  between  themselves  which  be 
parties  and  privies  to  the  same,  and  all  strangers  not  suing  or 
claiming  in  due  time."  Shep.  Touchst.  c.  3.  and  the  authori- 
ties there  cited. 

The  most  distinguishable  properties  of  a  fine  were,  1.  The 
extinguishing  dormant  titles  by  barring  strangers ;  unless  they 
claimed  within  five  years.  2.  Barring  the  issue  in  tail  imme- 
diately. [But  not  barring  the  remainders  or  reversions,  which 
depend  on  the  est  ate- tail  barred ;  except  where  the  tenant  in 
tail  had  the  immediate  reversion  in  fee  in  himself.  See  Cruise 
on  Fines,  2d  edit,  1761  1  Shorn,  370:  1  Salk.  338  :  4  Mod.  ],] 
3,  Binding  femes  covert,  see  post,  IV.— These  constituted  the 
peculiar  qualities  on  account  of  which  a  fine  was  most  usually, 
if  not  always,  resorted  to,  as  one  of  the  most  valuable  of  the 
common  assurances  of  the  realm ;  being  in  fact  a  fictitious 
proceeding  to  transfer  or  secure  real  property  by  a  mode 
more  efficacious  than  ordinary  conveyances.  1  Inst  121.  a. 
note  1,2, 

Fines  being  agreements  solemnly  made  in  the  king's  courts 
were  deemed  to  be  of  equal  notoriety  with  judgments  in  writs 
of  right  j  and  therefore  the  common  law  allowed  them  to  have 
the  same  quality  of  barring  all  who  should  not  claim  within  a 
year  and  a  day,  See  Plowd.  357.  Hence  we  may  probably 
date  the  origin  and  frequent  use  of  fines  as  feigned  proceedings. 
But  this  puissance  of  a  line  was  taken  away  by  the  34  Ed.  3. 


c.  \6r  and  this  statute  continued  hi  force  till  the  1  Ric.  3.  c.  7. 
and  4  H.  7-  c.  24.  which  revived  the  ancient  law,  though  with 
some  change;  proclamations  being  required  to  make  fines  more 
notorious,  and  the  time  for  claiming  being  enlarged,  from  a 
year  and  a  day  to  five  years.  Sec  post,  L  The  force  of  fines 
on  the  rights  of  strangers  being  thus  regulated,  it  became  a 
common  practice  to  levy  them  merely  for  better  guarding  a 
title  against  claims,  which,  under  the  common  statutes  of 
limitation,  might  subsist  with  a  right  of  entry  for  20  years, 
and  with  a  right  of  action  for  a  much  longer  time.  1  Inst, 
ubi  supra,  and  see  post* 

A  RECOVERY — in  its  most  extensive  sense  was  a  restitution 
to  a  former  right  by  the  solemn  judgment  of  a  court  of  justice. 
In  its  general  acceptation  a  common  recovery  was  a  judgment 
in  a  fictitious  suit,  brought  against  the  tenant  of  the  freehold, 
obtained  in  consequence  of  a  default  made  by  the  person  who 
was  last  vouched  to  warranty  in  such  fictitious  suit.  Cruise  on 
Recoveries,  1.  120,  121.  137. 

The  common  recovery  used  for  assurance  of  land  was  nothing 
else  but  fictio  juris ;  or  a  certain  form  or  course  set  down  by 
law  to  be  observed  for  the  better  assuring  of  lands  and  tene- 
ments to  men,  wherein  there  was  a  demandant  who  was 
called  the  recoveror,  and  a  tenant  who  was  called  the  rccoveree; 
and  one  that  wa>>  called  (or  vouched)  to  warrant  upon  a  sup- 
posed warranty,  who  was  called  the  vouchee.  Shep.  ToucksL 
c.  3.  and  the  authorities  there  cited. 

Considered  as  a  legal  assurance  or  conveyance,  it  was  a 
fiction  of  law,  adopted  for  the  purpose  of  destroying  that  spe- 
cies of  perpetuity  which  was  created  by  the  statute  de  don  is 
(13  Ed.  L  ,s7.  1.  c-  I.);  and  whereby  all  tenants  in  tail  were 
enabled,  by  pursuing  the  proper  form,  to  bar  their  estates- tail. 
10  Rep.  3?.  And  not  only  this,  but  it  was  also  a  bar  to  all 
remainders  and  reversions  depending  on  such  estates-tail  so 
barred  ;  and  to  all  charges  and  incumbrances  created  by  the 
persons  in  remainder  and  reversion.  1  Rep.  (r2.  But  a  com- 
mon recovery  did  not  bar  an  executory  devise  unless  the  exe- 
cutory devisee  came  in  as  a  vouchee.  Fearne,  306:  Pigot,  134: 
Cro,  Jac.  590 :  Palm.  131.— And  by  stat.  12  II.  8.  c\  15.  no 
estate  held  by  statute-merchant,  staple,  or  elegit,  should  be 
avoided  by  means  of  a  feigned  recovery. — And  see  also  tins 
siat.  and  staL  of  Gloucester,  1  Ed,  1.  c.  11.  as  to  termors  for 
years. 

Distinctions.  Though  a  recovery,  generally  speaking, 
was  a  more  extensive  species  of  conveyance  than  a  fine,  to 
guard  an  estate  against  all  claims  and  incumbrances;  yet  the 
operation  of  each  was  not  seldom  necessary  in  aid  of  the  other. 
A  fine  was  therefore  often  levied  for  the  purpose  of  creating  a 
good  tenant  to  the  precipe,  on  which  the  recovery  was  suffered: 
and  a  recovery  was  frequently  suffered  in  order  to  operate  as 
a  discontinuance  of  an  estate- tail,  for  the  purpose  of  barring 
remainders  or  reversions  depending  on  such  estates-tail ;  and 
thus  a  conveyance  by  fine  and  recovery,  if  unreversed,  barred 
all  the  world. 

A  fine  was  technically  said  to  be  levied — a  recovery  to  be 
suffered.  Good  writers,  however,  have  but  too  frequently  con- 
founded the  terms.    See  2  Comm.  357.  n. 

I.  Generally,  of  the  Nature,  several  Kinds,  Effect,  and 
Operation,  of  a  Fine:  and  of  Deeds  to  lead  or  declare 
the  Uses  of  a  Fine. 
II.  Of  what  Things  a  Fine  might  have  been  levied, 

III.  By  whom,  and  to  whom,  iFmight  have  been  levied,  and 

see  post,  IV, 

IV.  lie/ore  whom,  and  hi  what  Manner,  it  might  have  been 

levied. 

V.  Who  were  barred  by  a  Fine,  and  who  not 
VI.  Of  reversing  and  (unending  Fines, 
VII.  The  Provisions  of  the  3  and  4  IV.  4.  v.  74.  relating  to 
Fines. 

I.  Under  this  head  it  will  be  necessary  to  explain,  1.  The 


nature  of  a  fine.  2.  Its  several  kinds,  3,  Its  force  and 
effect. 

1.  A  fine  was  sometimes  said  to  be  a  feoffment  of  record; 
Co.  LiL  50 ;  though  it  might  with  more  accuracy  have  been 
called  an  acknowledgment  of  a  feoffment  on  record.  By  which 
is  to  he  understood,  that  it  had  at  least  the  same  force  and 
effect  with  a  feoffment,  in  the  conveying  and  assuring  of  lands  ; 
though  it  was  one  of  those  methods  of  transferring  estates  of 
freehold  by  the  common  law,  in  which  livery  of  seisin  was  not 
necessary  to  he  actually  given,  the  supposition  and  acknow- 
ledgment thereof  in  a  court  of  record,  however  fictitious, 
inducing  an  equal  notoriety.  But,  more  particularly,  a  fine 
may  be  described  to  have  been  an  amicable  composition  or 
agreement  of  a  suit,  either  actual  or  fictitious,  by  leave  of  the 
king  or  his  justices;  whereby  the  lands  in  question  became,  or 
were  acknowledged  to  be,  the  right  of  one  of  the  parties.  Co. 
Lit*  120.  In  its  original  it  wTas  founded  on  an  actual  suit  com- 
menced at  law  for  recovery  of  possession  of  the  land  or  other  here- 
ditaments ;  and  the  possession  thus  gained  by  such  composition 
was  found  to  be  so  sure  and  effectual,  that  fictitious  actions  were 
commenced,  for  the  sake  of  obtaining  the  same  security. 

Fines  wTere  of  equal  antiquity  with  the  first  rudiments  of  the 
law  itself;  being  spoken  of  by  Glanvil.  I,  8.  c.  1.  and  Braclon, 
I  5.  tr.  5.  c.  28.  in  the  reigns  of  Henry  II.  and  Henry  III. 
as  things  then  well  known  and  long  established  :  and  instances 
have  been  produced  of  them  even  prior  to  the  Norman  inva- 
sion. Plowd.  369.  So  that  the  stat.  18  Ed.  1.  called  modus 
levandi  fines,  did  not  give  them  original,  but  only  declared 
and  regulated  the  manner  in  which  they  should  be  levied,  and 
carried  on.    And  that  was  as  follows 

First.  The  party  to  whom  the  land  was  to  be  conveyed  or 
assured  commenced  an  action  or  suit  at  law  against  the  other, 
generally  an  action  of  covenant  (though  a  fine  might  also  have 
been  levied  on  a  writ  of  mesne,  of  warrantia  chartce,  or  de  co?i- 
suetudinibus  et  servitiis;  Finch  L.  278.);  by  suing  out  a  writ 
of  prweipe,  called  a  writ  of  covenant :  the  foundation  of  which 
was  a  supposed  agreement  or  covenant,  that  the  one  should 
convey  the  lands  to  the  other ;  on  the  breach  of  which  agree- 
ment the  action  was  brought.  On  this  writ  there  was  due  to 
the  king  by  ancient  prerogative  a  primer  fine,  or  a  noble  for 
every  five  marks  of  land  sued  for  ■  that  was,  one-tenth  of  the 
annual  value.  2  Inst.  51 1 .  The  suit  being  thus  commenced, 
then  followed — ■ 

Secondly.  The  licentia  concordandi,  or  leave  to  agree  the 
suit:  for,  as  soon  as  the  action  was  brought,  the  defendant 
knowing  himself  to  be  in  the  wrong,  was  supposed  to  make 
overtures  of  peace  and  accommodation  to  the  plaintiff;  who 
accepted  them;  but  having,  upon  suing  out  the  writ,  given 
pledges  to  prosecute  his  suit,  which  he  endangered  if  he 
deserted  it  without  licence,  therefore  applied  to  the  court  for 
cave  to  make  the  matter  up.  This  leave  was  readily  granted; 
but  for  it  there  was  also  another  fine  due  to  the  king  by  his 
prerogative,  which  was  an  ancient  revenue  of  the  crown/  and 
was  called  the  king's  silver,  or  sometimes  the  post  fine,  with 
respect  to  the  primer  fine  before-mentioned.  And  it  was 
as  much  as  the  primer  fine,  and  half  as  much  more,  or  ten 
shilhngs  for  every  five  marks  of  land;  that  is,  three-twrn- 
tietns  ot  the  supposed  annual  value.  5  Ren.  30  •  9  Jnsf  *ir- 
stat.  32  G.  2.  e.  1  k  u" 

Thirdly,  came  the  concord,  or  agreement  itself,  after  leave 
obtained  from  the  court.  This  was  usually  an  acknowledgment 
limn  the  deforciants  (or  those  who  kept  the  other  out  of  pos- 
sesion) that  the  lands  in  question  were  the  right  of  the  com- 
p  ainant.  And  from  this  acknowledgment,  o°r  recognitor! of 
right  the  party  levying  the  fine  was  called  the  cogmwr,  and  he 
to  whom  it  was  levied  the  cognhee.  This  acknowledgment 
Plet  r*  T  mf*****«Vedy  ^  the  Court  of  Common 

b&  n  ?^  the,lm'd  ?iGf  JUStice  of  ™"*>  else 
before  one  of  the  judges  of  that  court ;  or  two  or  more  com, 
nmsioners  in  the  country,  empowered  by  a  special  authority 
called  a  writ  ot  dedimus  pot  est  at  em  ;  which  judges  and  com- 
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missioners  were  bound  by  stat.  1 8  E*  1 .  st.  4.  to  take  care  that 
the  cognizors  were  of  full  age,  sound  memory,  and  out  of 
prison.  If  there  were  any  feme  covert  among  the  cognizors, 
she  was  privately  examined  whether  she  did  it  willingly  and 
freely,  or  by  compulsion  of  her  husband. 

The  concord  being  the  complete  fine,  it  was  adjudged  a  fine 
of  that  term  in  which  the  concord  was  made,  and  the  writ  of 
covenant  returnable.  1  Salk.  341.  A  concord  would  not  be 
of  any  thing  but  what  was  contained  in  the  writ  of  covenant  : 
and  the  note  of  the  fine  remaining  with  the  chirographer,  it 
was  held,  principal e  record  u??i,    3  Leon.  23  k 

Though  one  concord  would  serve  for  lands  that  lay  in  divers 
counties,  yet  there  must  have  been  several  writs  of  covenant. 
3  Inst,  21  :  Dyer,  227.  A  concord  of  fine  might  have  had  an 
exception  of  part  of  the  things  mentioned  therein :  and  if 
more  acres  were  named  than  a  man  had  in  the  place,  or  were 
intended  to  he  passed,  no  more  should  pass  by  the  fine  than 
were  agreed  upon,    1  Leon.  81:3  Buht.  317  j  318. 

By  these  acts  all  the  essential  parts  of  a  fine  were  com- 
pleted :  and  if  the  cognizor  died  the  next  moment  after  the 
fine  was  acknowledged,  provided  it  were  subsequent  to  the  day 
on  which  the  writ  was  made  returnable,  still  the  fine  should 
be  carried  on  in  all  its  remaining  parts*  Comb,  11,  Of  which 
the  next  was — 

The  note  of  the  fine ;  which  was  only  an  abstract  of  the 
writ  of  covenant,  and  the  concord,  naming  the  parties,  the 
parcels  of  land,  and  the  agreement:  this  must  have  been 
enrolled  of  record  in  the  proper  office,  by  direction  of  stat. 
5  H,  4.  c.  14. 

The  fifth  part  was  the  fool  of  the  fine,  or  conclusion  of  it; 
which  included  the  whole  matter,  reciting  the  parties,  day, 
year,  and  place,  and  before  whom  it  was  acknowledged  or 
levied.  Of  this  there  were  indentures  made  or  engrossed  at 
the  chirographer's  office,  and  delivered  to  the  cognizor  and 
the  cognizee,  usually  beginning  thus,  "  Hwc  est  jinalis  con- 
cordia;  This  is  the 'final  agreement;"  and  then  reciting  the 
whole  proceeding  at  length.  And  thus  the  fine  was  completely 
levied  at  common  law. 

By  several  statutes,  still  more  solemnities  were  superadded, 
in  order  to  render  the  fine  more  universally  public,  and  less 
liable  to  be  levied  by  fraud  or  covin.  And  first,  by  stat. 
27  Ed,  1.  c>  1.  the  note  of  the  fine  was  to  he  openly  read  in  the 
Court  of  Common  Pleas,  at  two  several  days  in  one  week,  and 
during  such  reading  all  pleas  were  to  cease.  By  stat.  5  H.  4. 
c.  14:  23  Eliz.  c  3.  all  the  proceedings  on  fines,  either  at  the 
time  of  acknowledgment,  or  previous,  or  subsequent  thereto, 
were  to  be  enrolled  of  record  in  the  Court  of  Common  Pleas. 
By  stat.  1  Ric.  3.  c.  7.  confirmed  and  enforced  with  some  alter- 
ations by  stat.  H.  7-  c.  24,  (the  latter  act  superseding  the 
former),  the  fine,  after  engrossment,  wfas  to  be  openly  read 
and  proclaimed  in  court  (during  which  all  pleas  should  cease) 
sixteen  times  :  viz.  four  times  in  the  term  in  which  it  was 
made,  and  four  times  in  each  of  the  three  succeeding  terms ; 
which  was  reduced  to  one  in  each  term  by  stat.  31  EHz,  c.  2. 
and  these  proclamations  were  indorsed  on  the  back  of  the  record. 
It  was  also  enacted  by  stat.  23  Eliz.  c.  3.  that  the  chirographer 
of  fines  should,  every  term,  write  out  a  table  of  the  fines 
levied  in  each  county  in  that  terra,  and  affix  them  in  some 
open  part  of  the  Court  of  Common  Pleas  all  the  next  term, 
and  also  deliver  the  contents  of  such  table  to  the  sheriff  of 
every  county,  who  should  at  the  next  assizes  fix  the  same  in 
some  open  place  in  the  court,  for  the  more  public  notoriety  of 
the  fine. 

2.  Fines  thus  levied  were  of  four  kinds : — 

First.  What,  in  law  French  was  called  a  fine  <{  sur  cognl 
zance  de  droit,  come  ceo  que  il  ad  de  son  done  ;  *'  or,  a  fine  upon 
acknowledgment  of  the  right  of  the  cognizee,  as  that  which  he 
hatji  of  the,  gift  of  the  cognizor.  This  was  the  best  and 
surest  kind  of  fine,  for  thereby  the  deforciant,  in  order  to 
keep  Jri^coyenant  with  the  plaintiff,  of  conveying  to  him  the 
1  an,<fc  in  question,  and  at  the  same  time  to  avoid  the  formality 


of  an  actual  feoffment  and  livery,  acknowledged  in  court  a 
former  feoffment  or  gift  in  possession,  to  have  been  made  by 
him  to  the  plaintiff.  This  fine  was  therefore  said  to  be  a  feoff- 
ment of  record  ;  the  livery,  thus  acknowledged  in  court,  being 
equivalent  to  an  actual  livery :  so  that  this  assurance  was 
rather  a  confession  of  a  former  conveyance,  than  a  conveyance 
thus  originally  made ;  for  the  deforciant,  or  cognizor,  acknow- 
ledged the  right  to  be  in  the  plaintiff,  or  cognizee,  as  that 
which  he  had  de  son  done  of  the  proper  gift  of  himself,  the 
cognizor. 

Secondly.  A  fine  <c  sttr  cognizance  de  droit  tantum"  or,  upon 
acknowledgment  of  the  right  merely ;  not  with  the  circum- 
stance of  a  preceding  gift  from  the  cognLzor.  This  was  com- 
monly used  to  pass  a  reversionary  interest,  which  was  in  the 
cognizor.  For  of  such  reversions  there  could  be  of  feoffment, 
or  donation  with  livery  supposed  ;  as  the  possession  during  the 
particular  estate  belonged  to  a  third  person.  Moor,  figj).  It 
was  worded  in  this  manner,  u  that  the  cognizor  acknowledges 
the  right  to  be  in  the  cognizee  ;  and  grants  for  himself  and  his 
heirs  that  the  reversion,  after  the  particular  estate  determines, 
shall  go  to  the  cognizee."    West.  St/mb.  p,  2.  §  95. 

Thirdly.  A  fine  <£  sur  concessit,"  was  where  the  cognizor, 
in  order  to  make  an  end  of  disputes,  though  he  acknowledged 
no  precedent  right,  yet  granted  to  the  cognizee  an  estate  dt 
novo,  usually  for  life  or  years,  by  way  of  supposed  composition, 
And  this  might  be  done  reserving  a  rent,  or  the  like  \  for  it 
operated  as  a  new  grant.    West.  p.  2.  §  6o. 

This  species  of  fine  might  have  been  levied  where  the  intent 
was  to  pass  several  mesne  particular  estates,  and  a  reversion  in 
fee  (2  W.  P.  Taunt.  84) ;  but  not  of  a  doubtful  estate  under 

the  description  of  tf  all  and  whatsoever  the  said  hath  in 

the  premises : "  nor  could  two  operations,  as  that  of  a  tine  sur 
concessit  and  one  sur  conusance  de  droit,  be  combined  in  the 
same  fine.    2  W.  P.  Taunt.  I9S- 

Fourthly.  A  fine,  ff  sur  done  grant  et  render"  was  a  double 
fine,  comprehending  the  fine  sur  cognizance  dc  droit  come  ceo, 
&c. ,  and  the  fine  sur  concessit,  and  might  have  been  used  to 
create  particular  limitations  of  estate ;  and  this  to  persons  who 
were  strangers,  or  not  named  in  the  writ  of  covenant ;  whereas 
the  fine  sur  cognizance  de  droit  come  ceo,  &c.  conveyed  nothing 
but  an  absolute  estate,  either  of  inheritance  or  at  least  of  free- 
hold. Salk.  340,  In  this  last  species  of  fine,  the  cognizee, 
after  the  right  was  acknowledged  to  be  in  him,  granted  back 
again  or  rendered  to  the  cognizor,  or  perhaps  to  a  stranger, 
some  other  estate  in  the  premises.  But,  in  general,  the  first 
species  of  fine,  sur  cognizance  de  droit  come  ceo,  &e.  was  the 
most  used;  as  it  conveyed  a  clear  and  absolute  freehold,  and 
gave  the  cognizee  a  seisin  in  law,  without  any  actual  livery ; 
and  was  therefore  called  a  fine  executed :  whereas  the  others 
were  but  executory.    See  post,  IL 

3.  The  force  and  effect  of  a  fine  principally  depended  on  the 
common  law  and  the  two  statutes,  4  H.  7.  c.  24.  and  82  H.  8. 
c.  36.  The  ancient  common-law,  with  respect  to  this  point, 
was  very  forcibly  declared  by  the  stat.  18  Ed.  1.  ft.  4.  in  these 
words,  "And  the  reason  why  such  solemnity  is  required  in 
passing  a  fine  is  this,  because  the  fine  is  so  high  a  bar,  and  ot 
so  great  force,  and  of  a  nature  so  powerful  in  itself,  that  it 
precludes  not  onlv  those  which  are  parties  and  privies  to  the 
fine,  and  their  heirs,  but  all  other  persons  in  the  world,  who 
are  of  full  age,  out  of  prison,  of  sound  memory,  and  within  the 
four  seas,  the  day  of  the  fine  levied :  unless  they  put  in  their 
claim  on  the  foot  of  the  tine  within  a  year  and  a  day.  ^ 
this  doctrine  of  barring  the  right  by  non-claim  was  abolish* 
for  a  time  by  34  Ed.  3,  c.  16'.,  which  admitted  persons  to  claim, 
and  falsify  a  fine,  at  any  indefinite  distance,  \EiU.  \  **W  j 
wherebv,  as  Sir  Edward  Coke  observes  (2  Inst.  581.),  gr«K 
contention  arose,  and  few  men  were  sure  of  their  J*we« 
till  the  parliament  held  in  4  H,  7-  reformed  that  ™^f' ™ 
excellently  moderated  between  the  latitude  P™}*™*1^ 
tute,  and  the  rigour  of  the  common  law.  For  the  statute  then 
made  {stat.  4  H.  7-  *  m.)  restored  the  doctrine  of  non 
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claim,  but  extended  the  time  of  claim.  By  that  statute  the 
*  right  of  all  strangers  whatsoever  was  barred,  unless  they  made 
claim,  by  way  of  action  or  lawful  entry,  not  within  one  year 
and  a  day,  as  by  the  common  law,  but  within  five  years  after 
proclamations  made:  except  feme-coverts,  infants,  prisoners, 
persons  beyond  the  seas,  and  such  as  were  not  of  whole  mind : 
who  bad  five  years  allowed  to  them  and  their  heirs,  after  the 
death  of  their  husbands,  their  attaining  full  age,  recovering 
their  liberty,  returning  into  England,  or  being  restored  to  their 
right  mind. 

It  seems  to  have  been  the  intention,  to  have  covertly,  by  this 
statute,  extended  fines  to  have  been  a  bar  of  estates-taiL  But 
doubts  having  arisen  whether  they  could,  by  mere  implication, 
be  adjudged  a  sufficient  bar,  which  they  were  expressly  declared 
not  to  be  by  the  statute  de  donis3  the  stat.  32  H.  8.  c.  36.  was 
thereupon  made;  which  removed  all  difficulties,  by  declaring 
that  a  fine  levied  by  any  person  of  full  age^,  to  whom,  or  to 
whose  ancestors,  lands  have  been  entailed,  should  be  a  per- 
petual bar  to  them  and  their  heirs  claiming  by  force  of  such 
entail :  unless  the  fine  were  levied  by  a  woman  after  the 
death  of  her  husband,  of  lauds  which  were,  by  the  gift  of  hint, 
or  his  ancestors,  assigned  to  her  in  tail  for  her  jointure ;  or 
of  lands  entailed  by  act  of  parliament  or  letters  patent,  and 
whereof  the  reversion  belonged  to  the  crown.  See  stat* 
1 1  H.  7*  c.  2Q. 

From  this  view  of  the  common  law,  regulated  by  these 
statutes,  it  appears  that  a  fine  was  a  solemn  conveyance  on 
record  from  the  cognizor  to  the  cognizee;  and  that  the  persons 
bound  by  a  fine  were  Parties,  Privies,  and  Strangers* 

The  parties  were  either  the  cognizors,  or  cognizces :  and 
these  were  immediately  concluded  by  the  line,  and  barred  of 
any  latent  right  they  might  have,  even  though  under  the 
legal  impediment  of  coverture.  And  indeed,  as  this  was 
almost  the  only  act  that  a  feme  covert,  or  married  woman,  is 
permitted  by  law  to  do  (and  that  because  she  was  privately 
examined  as  to  Ler  voluntary  consent,  which  removed  the 
general  suspicion  of  compulsion  by  her  husband),  it  wras  there- 
fore the  usual  and  almost  the  only  safe  method,  whereby  she 
could  join  in  the  sale,  settlement,  or  incumbrance,  of  any  estate. 
See  jyost,  IV, 

Though  a  wife  might  thus  join  her  husband  in  either  a  fine 
or  recovery  to  convey  her  own  estate  and  inheritance,  or  an 
estate  settled  upon  her  by  her  husband  as  her  jointure,  or  to 
convey  the  husband's  estates  discharged  of  dowrer  (see  Cruise, 
Piggot) ;  yet  if  a  jointress  after  her  husband's  death  levied  a 
fine  or  suffers  a  recovery  without  the  consent  of  the  heir,  or  the 
next  person  entitled  to  an  estate  of  inheritance,  the  fine  or 
recovery  was  void,  and  was  also  a  forfeiture  of  her  estate,  by 
6tat.  II  H.  7-  c.20.    Sec  jx>st,  III. 

Privies  to  a  fine  were  such  as  are  any  way  related  to  the  par- 
ties who  levied  the  fine,  and  claimed  under  them  by  any  right 
of  blood,  or  other  right  of  representation.  Such  were  the 
heirs  general  of  the  cognizor ;  the  issue  in  tail  since  the  statute 
off/.  8;  the  vendee  ;  the  devisee  ;  and  all  others  who  must  have 
made  title  by  the  persons  who  levied  the  fine.  For  the  act  of 
the  ancestor  bound  the  heir,  and  the  act  of  the  principal  his 
substitute,  or  such  as  claimed  under  any  conveyance  made  by 
him  subsequent  to  the  fine  so  levied.    3  Rep.  87. 

Stra?iger$  to  a  fine  were  all  other  persons  in  the  world, 
except  only  parties  and  privies.  And  these  were  also  bound  by 
a  fine,  unless  within  five  years  after  proclamation  made  thtv 
interposed  their  claim ;  provided  they  were  under  no  legal  im- 
pediments, and  had  a  present  interest  in  the  estate.  The 
impediments,  as  has  before  been  said,  were  coverture,  infancy, 
imprisonment,  insanity,  and  absence  beyond  sea  ;  and  persons 
who  were  thus  incapacitated  to  prosecute  their  rights,  had 
five  years  allowed  them  to  put  in  their  claims  after  such 
impediments  were  removed.  Persons  also  that  had  not  a  pre- 
sent, but  a  future  interest  only,  as  in  remainder  or  reversion, 
had  five  years  allowed  them  to  claim  in,  from  the  time  that 
such  right  accrued.    Co.  Lit.  372.    And  if  within  that  time 
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they  neglected  to  claim,  or  (by  the  stat.  4  Anne,  c.  16.)  if  they 
did  not  bring  an  action  to  try  the  right,  within  one  year  after 
making  such  claim.,  and  prosecuted  the  same  with  effect,  all 
persons  whatsoever  were  barred  of  whatever  right  they  might 
have  had  by  force  of  the  statute  of  non-claim.  See  this  Diet, 
tit.  Claim. 

But,  in  order  to  make  a  fine  of  any  avail  at  all,  it  was  neces- 
sary that  the  parties  should  have  some  interest  or  estate  in 
the  lands  to  be  affected  by  it.  Else  it  were  possible  that  two 
strangers  by  a  mere  confederacy  might  defraud  the  owners  by 
levying  fines  of  their  lands;  for  if  the  attempt  were  discovered, 
they  could  be  no  sufferers,  as  to  the  estate  in  question,  but  re- 
mained in  statu  quo  ;  whereas  if  a  tenant  for  life  levied  a  fine, 
it  was  an  absolute  forfeiture  of  his  estate  to  tlie  remainder-man 
or  reversioner,  if  claimed  in  proper  time.  Co.  Lit.  25 1 .  1 1  is 
not  therefore  to  be  supposed  that  such  tenants  would  frequently 
run  so  great  a  hazard ;  but  if  they  did,  and  the  claim  was  not 
duly  made  within  five  years  after  their  respective  terms  expired, 
the  estate  wras  for  ever  barred  by  it.  2  Lev.  52*  Yet  where 
a  stranger,  wrhose  presumption  could  not  thus  be  punished, 
officiously  interfered  in  an  estate  which  in  nowise  belonged  to 
him,  his  fine  was  of  no  effect  :  and  might  at  any  time  have  been 
set  aside  (unless  by  such  as  were  parties  or  privies  thereunto)  by 
pleading  that  " partes  finis  nihil  hahuerunt"  And  even  if  a 
tenant  for  years,  who  had  only  a  chattel  interest  and  no  free- 
hold in  the  land,  levied  a  fine,  it  operated  nothing,  but  was 
liable  to  be  defeated  by  the  same  plea.  5  Rep.  123:  Hard. 
401.  See  post,  VII.  Therefore,  wThen  a  lessee  for  years  was 
disposed  to  levy  a  fine,  it  was  usual  for  him  to  make  a  feoff- 
ment first,  to  displace  the  estate  of  the  reversioner,  and  create 
a  new  freehold  by  disseisin.  Hardr.  402 :  2  Lev.  52.  See 
this  Diet.  tit.  Recovery. 

In  order  to  punish  criminally  such  as  thus  put  the  estate  of 
another  to  the  hazard,  as  far  as  in  them  lay,  the  21  Jac.  L 
c.  26.  made  it  felony  without  benefit  of  clergy  to  acknowledge, 
or  procure  to  be  acknowledged,  any  fine,  recovery,  judgment, 
&C.J  in  the  name  of  any  person  not  privy  or  consenting  to  the 
same.  And  although  that  statute  was  repealed  by  the  1  W.  4. 
c.  66.  the  oflence  was  by  the  latter  act  declared  to  be  still  a 
felony,  and  punishable  by  transportation,  &c. 

Fines  were  also  divided  into  those  with  and  without 
proclamations ;  one  with  proclamations  was  termed  a  fine 
according  to  the  statutes  ]  R.  3.  c.  7  :  4  H.  7.  c.  24.  And 
such  a  fine,  every  fine  that  was  pleaded  was  intended  [sup- 
posed]] to  be,  if  it  were  not  shown  what  fine  it  was. 
3  Rep.  86. 

If  tenant  in  tail  levied  a  fine,  and  died  before  all  the  procla- 
mations were  made,  though  the  right  of  the  estate-tail  de- 
scended upon  the  issue,  immediately  on  the  death  of  the 
ancestor,  yet  if  proclamations  were  made  afterwards,  such  right 
was  barred  by  the  fine,  by  the  statutes  4  H.  7.  c.  24:  3  H.  8. 
c\  36 :  3  Rep.  84. 

The  fine  without  proclamations  wras  called  a  fine  at  the 
common  lam,  being  levied  in  such  manner  as  Was  used  before 
the  stat.  4  H.  7.  c.  24.  and  was  still  of  the  like  force  by  the 
common  law,  to  discontinue  the  estate  of  the  cognizor,  if  the 
fine  were  executed, 

A  fine  also  with  or  without  proclamations  was  either  executed 
or  executory:  a  fine  executed  was  such  a  fine  as  of  its  own 
force  gave  present  possession  to  the  cognisec,  without  any  writ 
of  seisin  to  enter  on  the  lands,  &c,  as  a  fine  sur  cognizance  de 
droit  come  ceo;  and  in  some  respects  a  fine  snr  release,  Sec.  was 
said  to  be  executed.  A  fine  executory  did  not  execute  the 
possession  in  the  cognisee,  without  entry  or  action,  but  required 
a  writ  of  seisin  ;  as  the  fine  sur  conusance  de  droit  tanlurn,  &e. 
unless  the  party  were  in  possession  of  the  lands;  for,  if  he 
were  in  possession  at  the  time  of  levying  the  fine,  there  need 
not  have  been  any  such  writ,  or  any  execution  of  the  fine;  and 
then  the  fine  would  enure  by  way  of  extinguishment  of  right, 
not  altering  the  estate  or  possession  of  the  cognisee,  however 
it  might  better  it.  West.  §  20. 
3z 
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Subsequent  to  the  statute  of  uses  (27  H*  8.),  writs  of  posses- 
skm  were  never  sued  out  where  iines  were  levied  to  uses;  for 
the  statute  executing  the  possession  to  the  use,  the  cognisee  was 
immediately  in  possession  without  attornment.  Booth,  250: 
Pip.  49 :  Cruise,  59. 

Where  husband  and  wife  granted  to  trustees  an  estate,  of 
winch  the  wife's  father  was  seised  in  fee-simple,  and  after- 
wards in  the  life  of  the  father  they  levied  a  fine  of  the  lands 
to  the  uses  of  the  settlement,  and  the  father  afterwards  died, 
leaving  the  wife  one  of  his  coheiresses,  her  moiety  of  the  estate 
became  subject  to  the  uses  of  the  settlement,  by  reason  of  the 
fine  as  an  estoppel  against  the  husband  and  wife  and  all  persons 
claiming:  title  under  them.    2  B.  §  A.  24-0* 

Fines  were  likewise  single  or  double:  single,  where  an  estate 
was  granted  by  the  cognisor  to  the  cognisee,  and  nothing  was 
thereby  rendered  back  again  from  the  cognisee  to  the  cog- 
nisor. The  double  fine  was  that  which  contained  a  grant  or 
render  back  again  from  the  cognisee,  of  the  land  itself;  or  of 
gome  rent,  common,  or  other  thing  out  of  it,  and  by  which 
remainders  wTere  limited,  &c  Weal.  §  21.  30.  A  fine  was 
also  sometimes  called  a  double  fine,  when  the  lands  lay  in 
several  counties. 

Lands  that  were  bought  of  divers  persons  might  pass  by  one 
fine,  and  then  the  writ  of  covenant  must  have  been  brought 
by  all  the  vendees  against  all  the  vendors,  and  they  must  every 
one  of  them  have  warranted  for  himself  and  his  heirs ;  and 
such  a  fine  was  good.  Shep.  Toucksl.  c.  2.  p«  And  such 
joint  fines  seemed  reasonable,  when  the  several  purchases  were 
of  small  value,  though  they  were  ex  gratia.  See  Wits,  on 
Fines,  47.  Where  an  order  of  the  chancellor  is  inserted, 
authorizing  the  cursitor  to  stay  the  writ  when  there  wras  more 
than  one  demandant  and  one  deforciant,  except  co-parceners, 
joint- tenants,  and  tenants  in  common.  It  afterwards  became 
the  practice  to  permit  two  separate  purchases  to  be  comprised 
in  one  fine,  on  an  affidavit  that  the  value  of  them  together  did 
not  exceed  200/. 

The  first  kind  of  fine  sur  conuzance  de  droit  come  ceo,  &c. 
was  a  single  fine  levied  with  proclamations,  according  to  the 
stat.  4  H.  7.  c.  24.  It  was,  as  has  been  already  said,  the  prin- 
cipal and  surest  kind  of  fine:  and  this  because  it  was  said  to 
be  executed,  as  it  gave  present  possession  (at  least  in  law)  to 
the  cognisee,  so  tlmt  he  needed  no  writ  of  hah.  fac.  seisinam,  or 
other  means  for  execution  thereof ;  for  it  admitted  the  posses- 
sion of  the  lands,  of  which  the  fine  was  levied,  to  pass  by  the 
fine,  so  that  the  cognisee  might  enter,  and  the  estate  was  thereby 
in  him,  to  such  uses  as  were  declared  in  the  deed  to  lead  the 
uses  thereof:  but  if  it  was  not  declared  by  deed  to  what  use 
the  fine  was  levied,  such  fine  enured  to  the  use  of  the  cognisor 
that  levied  the  same.    2  Inst  513. 

A  fine  sur  conuzance  de  droit  come  ceo,  &c.  could  not  be 
levied  to  any  person  but  one  that  was  party  to  the  writ  of 
covenant ;  though  a  vouchee,  after  he  had  entered  into  the 
warranty  to  the  demandant,  it  is  said,  might  confess  the  action 
or  levy  a  fine  to  the  demandant,  for  he  was  then  supposed  to 
be  tenant  of  the  hind,  though  not  a  party  to  the  writ ;  and  yet 
a  fine  levied  by  the  vouchee  to  a  stranger  was  void.  No 
single  fine  could  be  with  a  remainder  over  to  another  person 
not  contained  in  it ;  but  if  A.  levied  a  fine  to  B.  sur  conuzame 
de  droit  come  ceo,  and  13.  by  the  same  concord  granted  back  the 
land  again  to  A.  for  life,  remainder  to  E.,  the  wife  of  A.,  for 
her  life,  remainder  to  A.  and  his  heirs:  this  was  a  good  fine. 
Ftowd.  248,  249. 

The  second  sort  of  fine  sur  conusance  de  droit  tan  turn  was 
said  to  be  a  fine  executory,  and  much  of  the  nature  of  a  fine 
sur  concessit;  though  most  commonly  made  use  of  to  pass  a  re- 
version, it  was  also  sometimes  used  by  tenant  for  life,  to  make  a 
release  (in  nature  of  a  surrender)  to  him  in  reversion,  but  not 
bv  the  word  surrender;  for  it  was  said  a  particular  tenant,  as 
for  life,  &c.  could  not  surrender  his  term  to  him  in  reversion 
by  fine;  but  he  might  grant  and  release  to  him  by  fine. 
Plowd.  268:  Dyer,  216.    A  fine  upon  a  release,  &c,  should 


not  be  intended  to  be  to  any  other  use  but  to  him  to  whom  it 

was  levied.    $  Leon.  $1. 

The  fine  sur  concessit,  used  to  grant  away  estates  for  life 
or  years,  was  also  executory,  so  that  the  cognisees  must  have 
entered,  or  had  a  writ  of  hah.  fac.  seisinam  to  obtain  posses- 
sion ;  if  the  parties  to  whom  the  estate  was  limited,  at  the  time 
of  levying  such  fine,  were  not  in  possession  of  the  thing  granted. 

The  fine  sur  done  grant  el  render  was  partly  executed  and 
partly  executory  ;  and  as  to  the  first  part  of  it,  was  altogether 
of  the  same  nature  with  a  fine  sur  conusance  de  droit  come  ceo; 
but  as  to  the  second  part  containing  a  grant  and  render  back, 
it  was  taken  in  law  to  be  rather  a  private  conveyance  or  charter 
between  party  and  party,  and  not  as  a  writ  of  judgment  upon 
record  :  and  this  render  was  sometimes  of  the  whole  estate,  and 
sometimes  of  a  particular  estate,  without  remainder  or  remain- 
ders over ;  or  of  the  reversion  ;  and  sometimes  with  reservations 
of  rent  and  clause  of  distress,  and  grant  thereof  over  by  the 
same  fine.    5  Rep.  38* 

A.  B.  and  C.  D.  levied  a  fine  of  lands,  and  the  cognisee 
by  the  same  fine  rendered  back  the  land  to  A.  B.  in  tail, 
reserving  a  rent  to  himself,  &c. ;  the  rent  and  reversion 
passed,  though  in  one  fine :  and  it  enured  as  several  fines. 
Cro.  Eliz.  727- 

A  grant  and  render  of  land  could  not  be  immediately  in  prhrto 
gradu  to  a  person  who  was  no  party  to  the  writ ;  but  medi- 
ately,  or  in  seenndo  gradu,  it  might.  3  Rep*  514:  Bro.  108. 
The  fine  with  grant  and  render  differed  from  the  fine  sur 
conusance  de  droit  come  ceo,  &c,  as  that  must  have  been  levied 
of  the  land  in  the  original ;  but  the  grant  and  render  might  be 
of  another  thing  than  was  expressed  in  the  original :  though 
to  make  a  good  grant  and  render,  the  land  rendered  must  have 
passed  to  the  cognisee  by  the  fine  ;  for  he  could  not  render  what 
he  had  not.    3  Rep.  98.510. 

A  man  might  not  by  this  fine  reserve  to  himself  a  less  estate 
by  way  of  remainder  than  the  fee  :  and  the  render  of  a  rent  (if 
any)  must  have  been  to  one  of  the  parties  to  the  tine,  and  not 
to  a  stranger.  Dyer,  33.  69 :  2  Rep.  39.  To  make  a  lease 
for  years,  &c.  by  fine  with  a  render,  the  lessee  must  have 
acknowledged  the  land  to  be  the  right  of  the  lessor  that  was 
seised  thereof:  and  then  such  lessor  granted  and  rendered  the 
same  back  again  to  the  lessee,  for  a  certain  number  of  years, 
reserving  rent,  &c,  and  this  was  a  good  fine:  but  if  the  lessor 
were  tenant  in  tail,  then,  to  bind  him,  he  and  the  lessee  ac- 
knowledged the  tenements  the  right  of  A.  B.,  who  rendered 
the  same  fine  to  lessee  for  years,  the  remainder  to  the  lessoT  and 
his  heirs,  &c.    44  Ed*  3.  c.  45  :  2  Leon.  20G. 

AJine  and  render  was  a  conveyance  at  common  law,  and 
made  the  cognisor,  on  the  render  back,  a  new  purchaser;  hy 
which  lands  arising  on  the  part  of  the  mother  might  go  to  the 
heirs  on  the  part  of  the  father,  Sic.    1  Salk.  337. 

All  sorts  of  fine  in  general  might  enure  as  a  confirmation  of 
a  former  estate,  which  was  defeasible  before.  1  Sand.  26"h 
So  a  fine  might  enure  by  way  of  extinguishment;  therefore,  if 
tenant  in  tail  made  a  lease,  or  other  estate  to  A.,  and  after* 
wards  levied  a  fine  to  B.,  the  lease,  or  other  estate,  should  be 
indefeasible ;  for  his  right  during  such  former  estate  was 
extinct  by  the  fine.  fi.  Jon.  60 1  Cro.  Jac.  CiSn.  See  this 
Diet.  tit.  Estates. 

When  a  fine  was  levied  by  a  person  who  had  no  estate  or 
seisin,  it  might  have  operated  as  an  estoppel,  and  excluded  him 
from  asserting  any  right  subsequently  acquired.  Thus  a  tine 
levied  by  a  person  who  afterwards  became  heir,  estopped  hnn 
from  claiming  as  heir,  although  a  release  by  deed,  whdc  he 
had  merely  a  hope  or  chance  of  succession,  would  not  have 
barred  his  title.  Hob.  45  :  1  Roi  Ah.  482.  (S.)  pL  2 !  S 
365.  So  a  fine  levied  by  a  person  who  had  a  contingent  interest, 
would  in  some  cases  bar,  in  others  bind,  that  interest. 
Poller/:  54.  /j 

Of  deeds  to  lead  or  declare  the  uses  of  fines  (and  recove- 
■A  If  a  fine  or  recovery  were  levied  or  suffered  without  any 
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other  conveyances,  enured  only  to  the  use  of  him  who  levied  or 
suffered  them.  And  if  a  consideration  appeared,  yet  as  the 
most  usual  fine  sur  conuzance  de  droit  come  ceo,  &c.  conveyed 
an  absolute  estate  without  any  limitations  to  the  cognisee,  and 
as  common  recoveries  did  the  same  to  the  recoveror,  these 
assurances  could  not  he  made  to  answer  the  purpose  of  family 
settlements,  unless  their  force  and  effect  were  subjected  to  the 
direction  of  other  more  com  plicated  deeds,  wherein  particular 
uses  could  be  more  particularly  expressed.  If  the  deeds  were  made 
previous  to  the  fine  or  recovery,  they  were  called  deeds  to  lead 
the  uses  ,  if  subsequent,  deeds  to  declare  them  ;  and  the  fine 
or  recovery  enured  to  the  uses  specified  in  such  deeds,  and  to  no 
other.  lioitis,  45 :  2  fills,  220.  If  a  fine  or  recovery  were  had 
without  any  previous  settlement,  and  a  deed  be  afterwards  made 
between  the  parties  declaring  the  uses  to  which  the  same  should 
be  applied,  this  was  equally  good  as  if  it  had  been  expressly 
levied  or  recovered  in  consequence  of  a  deed  directing  its  opera- 
tion to  these  particular  uses;  for  by  stat.  4  and  5  Anne,  c.  l6\ 
indentures  to  declare  the  uses  of  fines  and  recoveries  had  and 
suffered,  should  be  good  and  effectual  in  law,  and  the  fine  and 
recovery  should  enure  to  such  uses,  and  he  esteemed  to  be  only 
in  trust,  notwithstanding  any  doubts  that  had  arisen  on  the 
Statute  of  frauds,  29  Car.  2.  c.  3.  to  the  contrary. 

One  person  could  not  declare  the  uses  of  a  fine  beyond  the 
extent  of  his  own  interest*  Thus  if  two  joint  tenants,  co- 
partners, or  tenants  in  common,  concurred  in  levying  a  fine, 
neither  of  them  singly  could  declare  the  uses  of  more  than  his 
share*  So  when  a  tenant  for  life  and  a  remainder-man  in  fee 
joined  in  a  fine,  a  declaration  of  use  by  one  of  them  would  not 
supply  the  want  of  a  similar  declaration  by  the  other  ;  Doug. 
24 ;  and  the  estate  of  which  no  uses  had  been  declared  re- 
sulted to  its  owner. 

The  wife  alone  could  not  declare  the  uses  of  her  fine, 
2  Co.  5?-  Neither  could  the  husband  against  her  consent, 
appearing  by  deed,  or  by  any  act  in  pais  ;  but  they  might 
jointly  declare  the  uses. 

If  a  feme  covert  alone  declared  the  uses  of  a  fine  intended 
to  be  levied  by  husband  and  wife  of  her  land,  and  the  husband 
alone  declared  other  uses  ;  it  was  held  that  both  declarations  of 
uses  were  void,  and  the  use  should  follow  the  ownership  of  the 
lands ;  but  in  another  case  it  was  determined  that  the  uses  de- 
clared by  the  wife  were  void  ;  and  the  uses  declared  by  the 
husband  good  only  against  himself,  during  the  coverture.  If 
husband  and  wife  levied  a  fine  of  the  lands  of  the  wife,  and  he 
alone  declared  the  uses,  this  should  bind  the  wife  if  her  dissent 
did  not  appear;  because  otherwise  it  should  be  intended  that 
she  did  consent.  2  Rep.  56.  59.  Though  there  was  a  variance 
between  a  deed  declaring  uses,  and  the  fine  levied ;  yet  if  no- 
thing appeared  to  the  contrary,  such  fine  by  construction  of  law* 
should  be  to  the  uses  declared  in  the  deed,  and  which  was  evi- 
dence thereof ;  and  where  a  fine  varied  from  a  former  descrip- 
tion, it  has  been  held  that  a  new  deed  made  after  would 
declare  the  uses  of  the  fine.  It  was  not  absolutely  necessary 
to  insert  the  word  use  in  the  declaration  of  uses  of  fines ;  for 
any  words  which  showed  the  intent  of  the  parties  were  suffi- 
cient,   l  Ld.  Rat/m.  289,  290. 

II*  A  fine  might  have  been  levied  of  every  species  of  real 
property,  as  of  a  house,  or  7nessuaget  manor,  castle,  office,  rent, 
&c;  and  of  every  thing,  whereof  a  prcecipe  quod  reddal  lay,  &e.,- 
or  of  any  thing  whereof  a  precipe  quod  facial  lay,  as  customs, 
services,  &e, ;  or  whereof  a  praecipe  quod  permittat,  or  praecipe 
quod  tencaf,  might  be  brought-    2  Inst.  513. 

So,  since  the  stat.  32  H.  8.  c.  7.  (see  tit.  Tithes,)  they  might 
have  been  levied  of  rectories,  vicarages,  tithes,  pensions,  obla- 
tions, and  all  ecclesiastical  inheritances  made  temporal.  Of 
a  chantry.  So  of  a  seignory.  Of  all  services  ;  as  homage, 
fealty,  &c.  WesL  Of  common  of  pasture.  Of  a  corody.  Of 
an  office,  as  of  the  custody  of  a  forest.  Ofaboilary.  Of  two 
pools  and  a  fishery  in  the  water  of  D.  Of  an  annuity.  See 
West.  Symb.  6,  7  :  Shcp.  Toucftst.  c.  2. 


So  also  of  a  share  in  the  New  River  water,  by  the  descrip- 
tion of  so  much  land  covered  by  water  ;  and  when  a  fine  and 
recovery  of  such  share  was  necessary,  in  regard  the  New  River 
runs  through  the  several  counties  of  Hertford,  Middlesex,  and 
London,  there  must  have  been  three  several  fines  and  reco- 
veries.   2  P.  IV ws.  12S. 

Where  money  was  agreed  to  be  laid  out  in  lands  to  be  settled 
in  tail,  a  fine  could  not  be  levied  of  the  money,  but  a  decree 
of  a  court  of  equity  bound  it,  as  much  as  a  fine  alone  could 
have  hound  the  land,  if  it  had  been  bought  and  settled.  1  P. 
Wnis.  130  :  2  Atk.  453  ;  3  Aik.  447  :  1  Fez.  146  ;  and  see  1  P. 
Wms.  471-  485  :  1  Bro.  C  R  223. 

Fines  might  have  been  levied  of  all  things  in  esse,  tempore 
Jinis,  which  are  inheritable;  but  not  of  things  uncertain  ;  or  of 
lands  held  in  tail  by  the  king  s  letters  patent ;  of  land  re- 
strained from  sale  by  act  of  parliament,  or  of  lands  in  right  of 
a  man's  wife,  without  the  wife,  &c,  5  Rep.  225:  West.  §  25. 
Or  of  common  without  number.    Cruise,  121. 

A  fine  might  have  been  levied  of  a  rent-charge,  or  of  a  chief 
rent ;  and  if  a  person  who  had  a  rent-charge  levied  a  fine  of 
the  land,  out  of  which  the  rent-charge  issued,  it  would  bar  the 
rent-charge  though  the  fine  were  levied  of  the  land,  and  not 
of  the  rent-charge.  Cruise,  c.  7-  and  the  authorities  there 
cited. 

A  fine  might  have  been  levied  of  an  undivided  moiety,  or 
fourth  part  of  a  manor,  as  well  as  of  the  whole.  3  Rep.  88. 
But  where  a  fine  was  levied  of  a  manor,  nothing  but  a  real 
manor  would  pass,  and  not  a  manor  by  reputation  only. 
Cruise,  c.  7- 

But  a  fine  could  not  be  levied  of  common  in  gross  sans 
nomhrc  ;  an  annuity.  Shep.  Touchsl-  pL  11.  Or  an  office  of 
dignity. 

The  word  tenement  was  not  a  sufficient  description  of  any 
thing  whereof  a  fine  was  to  be  levied ;  for  a  tenement  might 
consist  of  an  advowson,  a  house  or  land  of  any  kind;  and 
therefore  a  fine  levied  of  a  tenement  was  void,  or  at  least  void- 
able by  writ  of  error. 

And  almost  any  kind  of  contract  might  have  been  made  and 
expressed  by  fine,  as  by  a  deed,  and  therefore  it  might  have 
been  so  made  that  one  of  the  parties  should  have  the  land,  and 
the  other  a  rent  out  of  it ;  and  that  one  should  have  it  for  a 
time,  and  another  for  another  time  ;  also  a  lease  for  years,  or  a 
jointure  for  a  wife,  might  have  been  made  ;  and  a  gift  in  tail, 
and  a  remainder  over,  might  have  been  limited  and  created 
thereby.    1  Rep.  76. 

As  fines  might  have  been  levied  of  things  in  possession,  so 
they  might  be  levied  of  a  remainder,  or  reversion,  or  of  a  right 
in j'uturo.    3  Rep.  Q0. 

III.  All  persons  who  may  lawfully  grant  by  deed,  might 
have  levied  a  fine.  7  Rep.  32.  A  corporation-sole  might  have 
levied  a  fine  of  land  which  he  had  in  his  corporate  capacity ; 
but  bishops,  deans,  and  chapters,  parsons,  Sec,  were  restrained 
from  levying  of  fines  to  bind  their  successors.  But  a  fine  could 
not  be  levied  by  a  corporation  aggregate  ;  for  it  could  not  act 
but  by  attorney,  and  it  could  not  make  conusance  by  attorney. 
All  persons  that  may  be  grantees,  or  that  may  take  by  contract, 
might  have  'taken  by  fine ;  though  in  cases  of  infants,  feme 
coverts,  persons  attainted,  aliens,  &c.,  who,  it  is  said,  might 
have  taken  by  fine,  before  the  ingrossing  of  the  fine,  there 
went  a  writ  to  the  justices  of  C.  B.  quod  permittant  Jtnem 
levari  Lit.  6'fjO.  Tenant  in  fee-simple,  fee-tail  general,  or 
special,  tenant  in  remainder  or  reversion,  might  have  levied 
a  fine  of  their  estates ;  so  might  have  a  tenant  for  life,  to  hold 
to  the  cognisee  for  life  of  tenant  for  life  ;  but  a  person  who  was 
tenant,  or  had  an  interest  only  for  years,  could  not  levy  a  fine 
of  his  term  to  another.    3  Rep.  77  :  5  Rep.  124. 

It  was  not  necessary  to  be  in  possession  of  the  freehold  In 
order  to  levy  a  fine  ;  but  if  any  one  entitled  to  the  inheritance, 
or  to  a  remainder  in  tail,  levied  a  fine,  it  barred  his  issue,  and 
all  heirs  who  derived  their  title  through  him.    Hob.  333 
3z2 
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A  fine  by  a  man  non  compos,  though  it  ought  not  to  have 
been  levied,  bound  for  ever  when  it  was  levied.  So  a  fine  by 
a  man  attainted  for  treason,  or  felony,  bound  all  but  the  king, 
or  the  lord  of  the  fee.  West,  Symb.  $*  a.  See  2  Wils.  220. 
So  a  fine  by  an  infant,  or  feme  covert  without  her  husband, 
bound  till  it  was  avoided*  Vide  Coin.  Dig.  tit.  Baron  and  Feme, 
(E  1.)  Enfant,  (B.  2.)— See  2  Black  Rep.  1205.  a  fine  ac- 
knowledged de  bene  esse  by  a  feme  covert,  whose  husband  was 
abroad,  before  the  lord  chief  justice  then  in  court. 

Where  the  estate  of  a  married  woman  had  been  regularly 
sold,  with  the  consent  of  her  husband,  the  conveyance  executed 
by  him,  and  the  purchase  money  paid,  the  Court  of  C.  P. 
allowed  the  wife  to  levy  a  fine,  although  her  husband  had  in 
the  interim  become  non  compos.    New  Rep.  C.  P.  312. 

But  the  court  refused  to  interfere  to  authenticate  a  fine 
levied  bv  a  married  woman  in  the  absence  of  her  husband, 
though  he  had  become  a  bankrupt,  and  omitted  to  surrender 
|j;nisclf,  and  was  gone  beyond  the  seas.    1  IV.  P.  Taunton,  31 . 

A  fine  of  the  husband  alone  of  the  lands  of  the  wife  might 
have  been  avoided  by  her  or  her  heirs ;  but  if  she  joined  with 
him  it  bound  her  and  them.  If  a  married  woman  alone  with- 
out her  husband  levied  a  fine,  the  husband  might  avoid  it  by 
entrv  ;  but  if  he  did  not,  it  was  good  to  bar  her  and  her  heirs, 
except  she  was  an  infant  at  the  time  of  the  fine  levied. 
12  Rep.  122. 

In  1  Inst.  121.  a.  arguments  are  brought  to  prove  (appa- 
rently with  great  force  and  justice)  that  the  common  notion 
that  a  fine  bound  femes  covert  merely  by  reason  of  the  secret 
examination  of  the  wife  by  the  judges,  was  incorrect.  If  the 
secret  examination  by  itself  had  been  so  operative,  the  law 
would  have  provided  the  means  of  effectually  adding  that  form 
to  ordinary  conveyances,  and  so  have  made  them  conclusive  to 
femes  covert  equally  with  a  fine.  But  it  was  clearly  other- 
wise ;  and  except  in  the  case  of  conveyance  by  custom,  there 
must  have  been  a  suit  depending  for  the  freehold,  and  inherit* 
ance;  or  the  examination,  being  extra-judicial,  was  ineffectual. 
This  mode  of  binding  femes  covert  by  the  judgment  of  the 
court  in  a  real  action,  appears  to  have  arisen  from  admitting 
them  and  their  husbands  jointly  to  defend  actions  brought 
against  the  feme  for  her  estate,  the  adverse  judgment  on  which 
was  final  against  the  feme.  When  the  transition  was  made  to 
the  case  of  "friendly  suits,  the  form  of  secret  examination  was 
introduced  to  avoid  any  undue  influence  of  the  husband.  Sec 
this  Diet.  tit.  Baron  and  Feme,  VIII, 

Lands  assured  for  dower,  or  term  of  life,  or  in  tail,  to  any 
woman  by  means  of  her  husband,  or  his  ancestors,  could  not  be 
conveyed  away  from  her  by  fine,  &c.  without  her  act ;  but  if  a 
woman  and  her  husband  le'vled  a  fine  of  her  jointure,  she  was 
barred  of  the  same  ;  though  if  the  jointure  was  made  after 
coverture,  when  the  wife  had  an  election  to  have  her  jointure 
or  dower  on  the  husband's  death,  it  is  said  this  was  no  bar  of 
her  dower  in  the  residue  of  the  land  of  the  husband.  Dyer,  358  : 
Leon.  185.    See  tits.  Dower,  Jointure. 

If  a  widow  having  an  estate  in  dower  accepted  by  a  fine, 
and  by  the  same  fine  rendered  back  dip  land  for  100  years,  &c. ; 
this  was  a  forfeiture  of  her  estate  within  the  stat.  11  H.  7. 
c.  20.    See  ante,  L 

If  tenant  for  life  granted  a  greater  estate  by  fine  than  for 
his  own  life,  it  was  a  forfeiture  ;  and  if  there  were  tenant  for 
life,  and  remainder  for  life,  and  the  tenant  for  life  levied  a  fine 
to  him  m  remainder  and  hii>  heirs,  both  their  estates  were  for- 
feited  ;  the  tenant  for  life  by  levying  the  fine,  and  the  re- 
mainder-man for  life  by  accepting  it.  2  Lev.  209.  Though 
if  such  a  tenant  for  life  levied  a  fine  stir  grant  et  release  to  the 
cognisee  for  the  life  of  tenant  for  life  ;  or  by  a  fine  granted  a 
rent  out  of  the  land  for  a  longer  time,  the  fine  was  good,  and 
there  was  no  forfeiture  of  the  estate  of  tenant  for  life ;  so  like- 
wise if  a  fine  were  levied  of  lands  by  tenant  for  life  to  a 
stranger,  who  thereby  acknowledged  all  his  right  to  be  in  the 
tenant  for  life,  and  released  to  him  and  his  heirs.  27  Ed,  1,1: 
44  Ed.  3.  36. 


If  an  infant  levied  a  fine  which  was  no  more  than  his  own 

agreement  recorded  as  the  judgment  of  the  court,  he  might 
have  reversed  it  by  writ  of  error  ;  this  must  have  been  brought 
during  his  minority,  that  the  Court  of  B.  R.  might  by  inspec- 
tion determine  the  age  of  the  infant ;  but  the  judges  might  in 
such  cases  have  informed  themselves  by  witnesses,  church- 
books,  &c.  2  New  Abr.  526:  Co.  Lit  380.  hi  Moor,  76: 
2  Rot,  Ah.  35:  Bro.  tit.  Error:  Bro.  tit  Fines,  74.  79: 
2  InsU  482:  2  Bulst,  320:  12  Co.  122*  See  this  Diet.  tit. 
Infant. 

With  regard  to  idiots  and  lunatics,  neither  they  nor  their 
heirs  could  vacate  any  act  of  the  former  done  in  a  court  of 
record;  and  therefore  if  a  person  mm  compos  acknowledged  a 
fine,  it  was  good  against  him  and  his  heirs;  for  though  the 
judge  ought  not  to  have  admitted  of  a  fine  from  a  man 
under  that  disability,  yet  when  it  was  once  received,  it  could 
not  be  reversed,  because  the  record  and  judgment  of  the  court, 
being  the  highest  evidence  in  the  law,  presumed  the  conusor, 
at  that  time,  capable  of  contracting ;  and  therefore  the  credit 
of  it  was  not  to  be  contested,  nor  the  record  avoided  by  any 
averment  against  the  truth  of  it.  4  Co.  124:  12  Co.  124: 
2  List.  483 :  Bro.  tit.  Fines,  75  :  Co.  Lit.  247,  See  this 
Diet.  tits.  Iditos  and  Lunatics. 

Thus  stood  the  common  law  on  this  point ;  but  as  the  Court 
of  Chancery  had  in  many  instances  compelled  persons  who  had 
obtained  estates  under  a  fine  in  a  fraudulent  manner  to  recon- 
vey  them  to  those  who  were  really  entitled  thereto ;  so  that 
court  interposed  its  authority  in  i:an;>  of  this  kind,  and  would 
not  suffer  the  declaration  of  uses  of  a  fine  levied  by  an  idiot  to 
bar  his  heirs ;  as  no  species  of  fraud  could  be  more  evident, 
than  that  of  obtaining  a  conveyance  from  a  person  of  this  de- 
Bcription,  2  Vern.  til  8  :  2  AtL  281  :  and  see  post,  VL  and 
tit.  Recovery. 

The  persons  disqualified  in  point  of  estate  from  levying  a 
fine  were,  first,  persons  having  chattel  interests  (3  Co,  77*), 
as  tenants  for  years;  tenants  for  uncertain  interests,  as  till 
debts  are  paid ;  tenants  by  statute  merchant,  statute  staple, 
elegit,  and  at  will :  secondly,  copyholders.  The  fines  of  all  these 
persons,  however,  were  good  as  against  themselves  by  way  bf 
estoppel,  not  operating  as  a  conveyance,  but  an  extinguish- 
ment, of  their  estates* 

All  persons  who  might  be  grantees  in  a  deed  might  have 
been  con  usees  in  a  fine. 

The  king,  although  he  could  not  have  levied  a  fine,  by  rea- 
son that  no  writ  of  covenant  could  be  brought  against  him, 
might  have  been  a  conusee.  So  also  infants,  feme  coverts,  per- 
sons attainted  {West.  Symb.  815.),  and  a  corporation  sole, 
or  aggregate. 

I V.  Fin  en  were  ordained  t  o  he  levied  in  the  Court  of  Common 
Pkas  at  Westminster,  on  account  of  the  solemnity  thereof,  by 
the  18  Ed.  I.  st.  4.  and  27  Ed.  1.  st.  I.e.  I.  before  which  sta- 
tutes they  were  sometimes  lev  ied  in  the  Exchequer  in  the 
Countv  Courts,  Courts  Baron,  &c.  They  might  have  been  ac- 
knowledged before  the  lord  chief  justice  of  the  Common 
Pleas,  as  well  in,  as  out  of  court,  and  two  of  the  justices  ot  the 
same  court  had  power  to  take  them  in  open  court ;  also  jus- 
tices of  assize  might  have  done  it  by  the  general  words  of  their 
patent  or  commission ;  but  they  did  not  usually  certify  them 
without  a  special  writ  of  dedimus  potcstatcm.  2  Inst.  5U. 
Ihjer,  im  The  chief  justice  of  C.  P.  might,  by  the  prcroga^ 
tive  of  his  place,  have  taken  cognisance  of  fines  m  any  place 
out  of  the  court,  and  certified  the  same  without  any  writ  o 
dedimus  potcstatcm.  But  the  chief  justice  of  England  couai 
not,  or  any  other  of  the  justices,  except  the  duet  justice  oi 
C-  P.,  who" had  this  special  authority  by  custom  and  not  by  any 
statute.    9  Co.  Read. 

Fines  were  taken  by  commissioners  in  the  country,  empov- 
cred  by  dedimus  pokstatem  :  the  writ  of  dedimus  surmised  tuai 
the  parties  who  were  to  acknowledge  the  fine  were  not  able  to 
travel  to  Westminster  for  the  doiug  thereof:  these  eommi* 
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Hons,  general  and  special,  issued  out  of  the  Chancery*  By  the 
common  law  all  fines  were  levied  in  court ;  but  the  stat.  of 
Carlisle,  15  Ed.  2.  allowed  the  dedimus  pot  est  at  em  to  commis- 
sioners, who  might  be  punished  for  abuses,  and  the  lines  taken 
before  them  set  aside  ;  and  it  is  said  an  information  might 
have  been  brought  by  him  in  reversion  against  commissioners, 
who  took  the  caption  of  a  fine,  where  a  married  woman,  &c. 
was  an  infant.    3  Lev,  36. 

Fines  were  to  be  levied  in  the  city  of  Chester,  by  stat. 
43  Eliz.  c.  15*  In  the  county  palatine  of  Chester,  by  stat. 
2  and  3  Ed.  6.  c.  28.  In  the  county  palatine  of  Lancaster,  stat. 
3?  //.  8.  c.  19-  In  that  of  Durham,  by  stat.  5  Eliz.  c.  27- 
And  in  the  courts  of  great  sessions  in  Wales,  by  stat.  34  and  35 
H.  8  c.26.  §  40, 

A  fine  levied  in  the  C.  P.  of  lands  in  a  county  palatine,  or 
(previous  to  the  abolition  of  the  courts  of  great  sessions)  in 
Wales,  was  absolutely  void. 

The  tenure  of  a?icient  demesne  being  a  species  of  privileged 
viUenage,  the  tenants  thereof  jo uld  not  sue  or  be  sued  for  their 
lands  in  the  king's  coo  i  ts  of  common  law,  but  had  the  privi- 
lege of  having  justice  administered  to  them  in  the  court  of  the 
manor  by  petti  tvrit  of  droit  clone  directed  to  the  bail  ills  of  the 
king's  manors  or  to  the  lord  of  the  manor  whereof  the  lands 
were  held.  In  consequence  of  this  principle  no  fine  could, 
properly  speaking,  lie  levied  by  a  tenant  in  ancient  demesne  in 
the  Court  of  Common  Pleas;  and  as  such  tenants  were 
allowed  to  commence  actions  in  the  court  of  the  manor,  they 
were  also  permitted  to  compound  their  suits  ;  by  which  means 
fines  were  levied  of  lands  held  in  ancient  demesne  upon  little 
writs  of  right  close  in  the  court  of  the  manor. 

Where,  however,  a  fine  was  levied  in  the  Court  of  C,  P.  of 
lands  in  ancient  demesne,  it  was  not  void,  but  only  voidable, 
the  lord  having  a  right  to  reverse  it  by  bringing  a  writ  of 
diseeit  to  restore  the  lands  to  his  jurisdiction.  See  now  3  and  4 
W.  4-.  e.  74.  §  4 :  post,  VI I.  And  see  also  §  5.  of  the  same  act, 
whereby  tines  and  recoveries  are  declared  valid,  though  levied 
or  suffered  in  courts  not  having  jurisdiction  extending  over  the 
lands  therein  comprised.    Post,  VII. 

V.  If  a  man  purchased  lands  of  another  in  fee,  and  after 
finding  his  title  to  be  bad,  and  that  a  stranger  had  right  to  the 
land,  levied  a  fine  thereof  with  intent  to  bar  him ;  and  he  suffered 
five  years  to  pass  without  claim,  &c.,  he  was  barred  of  his  right 
for  ever.    3  Rep.  DocL  $  Stud.  83,  155. 

Fanes  covert  had  five  years  after  the  death  of  their  hus- 
bands, to  avoid  the  fine  of  the  husband  of  the  wife's  lands ; 
and  also  to  claim  their  dower  ;  if  they  did  not  make  their  claim 
in  that  time  by  action  or  entry,  they  were  barred  by  statute. 
Dyer,  72 :  2  Rep,  93. 

An  infant  had  five  years  after  he  came  of  age,  although  he 
was  in  his  mother's  womb  at  the  time  of  the  fine  levied. 
Plowd.  359*  And  an  infant  was  allowed  time  during  his  mino- 
rity, to  reverse  his  own  fine  and  prevent  the  bar,  which  if  not 
reversed  during  that  time  was  good.    Aff.  pL  53. 

Strangers  out  of  the  realm  at  the  time  of  the  fines  levied 
had  five  years  after  their  return  to  prevent  the  bar;  and  so  if 
they  were  in  England  when  the  fine  was  levied,  and  within 
five  years  were  sent  in  the  king's  service  by  his  commandment. 
Phtvd.  366.  A  person  in  Scotland  or  Ireland  was  out  of  the 
realm.    4  H.  7.  c.  24. 

Five  years  were  given  after  a  remainder  fell ;  and  five  years 
after  the  forfeiture  of  tenant  for  life.  Plowd.  374,  See  stat. 
4  //.  7,  c.  24. 

When  once  the  five  years  allowed  to  malte  an  entry  for  the 
purpose  of  avoiding  a  fine  began,  the  time  continued  to  run, 
notwithstanding  any  subsequent  disability.  4  T,  R.  300. 
306.  n. 

A  future  interest  of  another  person  could  not  be  barred  by 
tine  and  non-claim  until  five  years  after  it  happened  ,*  as  in  ease 
of  a  remainder  or  reversion.    2  Rep.  <)3  :  Rat/in.  15]. 

1  he  stat.  4  H.  7.  c.  24.  contained  a  saving  for  reversionary 


and  future  rights  if  claim  were  made  within  five  years  after 
title  accrued.  The  Court  of  C.  P,  determined,  1.  That  he 
who  would  take  the  benefit  of  this  saving  must  be  other  than  a 
party  or  privy  to  the  fine.  2.  That  the  right  must  first  have 
come  to  him.  3,  That  it  must  so  first  have  come  after  the  fine 
and  proclamations;  and  4,  It  must  first  have  come  by  matter 
existing  before  the  fine.    1  W.  P.  Taunton,  57 8. 

No  fine  barred  any  estate  in  possession  or  reversion,  which 
was  7tot  devested,  or  put  lo  a  right*    9  1 06.    He  that  at 

the  time  of  a  fine  levied  had  not  any  title  to  enter  should  not 
be  immediately  barred  by  the  fine ;  but  this  was  in  case  of  an 
interest  not  turned  to  a  right  where  a  man  was  not  bound  to 
claim ;  and  not  in  the  case  of  a  tenant  in  tail,  barring  his  issue. 
See  stat,  32  H,  8.  c.  36. 

The  bar  to  the  heirs  in  tail  depended  on  the  4  H.  7-  and 
32  II.  8.  That  the  heirs  in  tail  might  be  barred,  it  was  neces- 
sary only,  that  a  fine  should  be  levied  by  an  ancestor,  and  duly 
proclaimed.  The  fine  was  effectual  whether  the  person  by 
whom  it  was  levied  had  a  vested  estate  in  possession,  reversion, 
or  remainder  (Co.  Lit.  372.);  a  contingent  interest  (10  Co. 
50.  a.)  ;  or  only  a  title  of  entry  or  of  action  (3  Co.  88,  Q0.  a  t 
Jenk.  Cent.  275.)  ;  and  the  fine  of  a  person  within  the  line  of 
the  entail  would  have  barred  his  own  issue,  even  though  it  was 
levied  before  the  entail  descended  on  him  (Hob.  285  :  Jenk. 
Cent.  275.);  or  after  alienation;  3  Co.  Q0.  a :  1  Prest.  on 
Convey.  307. 

Non-claim  on  the  fine  of  a  trustee  would  not  bar  the  title  of 
the  cestui  que  trust  (Gil 6.  Ch.  6*2.);  neither  would  non-claim 
on  the  fine  of  a  mortgagor  ( 1  Fern.  2  32  :  2  Fern.  1 80.),  or 
mortgagee  (1  Pent.  132  :  2  Fes.  482.),  bar  the  other  of  them. 
But  if  a  cestui  que  trust  entered  and  claimed  to  hold  adversely, 
as  against  his  trustee,  and  made  a  feoffment  and  then  levied  a 
fine,  the  fine  with  non-claim  would  have  been  a  bar  at  law  to 
the  estate  of  the  trustee. 

A  rent  charge,  or  other  collateral  interest,  or  easement,  or 
right  to  sue  execution  under  a  judgment,  could  not  be  barred  by 
non-claim  on  a  line.  5  Rep.  124.  a  :  S/iep.  T.  22.  Neither 
could  an  intercsse  termini  while  it  remained  such  (Cro.  Jac. 
60 :  5  Co.  124.) ;  in  other  words,  till  it  gave  a  present  right  of 
entry ;  nor  a  condition  till  it  operated  by  giving  a  right  of 
entry  (Plowd,  Com.  373.) ;  nor  a  power,  or  rather  an  authority 
given  to  executors  to  sell  (Mo,  605 :  1  Atk.  474.)  be  barred 
by  non-claim  on  a  fine,  since  in  all  these  instances  there  was  not 
any  adverse  possession.    Prest.  on  Convey.  231. 

Lessees  who  pretended  title  to  the  inheritance  of  the  lands, 
could  not  by  fine  bar  the  inheritance.  3  Rep.  77,  But  if  a 
lease  was  made  for  years,  and  the  lessor  before  entry  of  the 
lessee  levied  a  fine  with  proclamations,  and  the  lessee  did  not 
make  his  claim  within  five  years,  he  was  barred ;  for  though 
he  could  not  levy  a  fine,  yet  he  was  barred  by  a  fine  levied  by 
the  tenant  of  the  land,  &c.    5  Rep.  124. 

As  deans,  bishops,  parsons,  &c.  were  prohibited  by  statute  to 
levy  fines,  and  might  not  have  a  writ  of  right,  they  were  not 
barred  by  five  years'  non-claim,  and  their  non-claim  would  not 
prejudice  their  successors.    Plowd.  238.  275. 

A.  seised  in  fee  of  lands  died,  leaving  B.  his  heir,  a  feme 
covert.  Upon  his  death  a  stranger  made  a  tortious  entry  on 
the  lands,  continued  in  possession,  and  levied  a  fine  sur  conuzance 
de  droit  come  ceo  with  proclamations  ;  B.  afterwards  died  under 
coverture,  no  entry  having  been  made  on  her  behalf  to  avoid 
the  fine,  leaving  C.  her  heir,  of  the  age  of  twenty-ono,  of  sound 
mind,  out  of  prison,  and  within  the  realm.  The  fine  was  a  bar 
of  the  right  of  C,  unless  he  made  his  claim  within  five  years 
after  the  death  of  B.    2  II.  BlacksL  584. 

Where  husband  and  wife  granted  to  trustees  an  estate,  of 
which  the  wife's  father  was  seised  in  fee- simple,  and  afterwards 
in  the  life  of  the  father  they  levied  a  fine  of  the  lands  to  the 
use  of  the  settlement,  and  the  father  afterwards  died  leaving 
the  wife  one  of  the  co- heiresses ;  the  Court  of  K,  B.  on  a  case 
out  of  Chancery,  held,  that  the  wife's  moiety  of  the  estate  be- 
came subject  to  the  uses  of  that  settlement  by  reason  of  the 
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fine,  as  an  estoppel  against  the  husband  and  wife,  and  all  per-  I 
sons  claiming  title  under  them.    .)  B.  <!y  A,  2 -tel. 

By  the  4  and  5  Anne,  c.  16.  there  must  have  been  an  actual 
entry  to  an  action  commenced  therein  within  a  year,  and  pro- 
secuted with  effect,  to  prevent  a  tine  levied  by  proclamation 
operating  as  a  bar  by  non-claim.  The  delivery  of  a  declaration 
in  ejectment  did  not  amount  to  an  entry  sufficient  for  this  pur- 
pose, even  though  the  defendant  appeared  to  it,  and  confessed 
lease,  entry,  and  ouster;  for  there  must  have  been  an  actual 
entry  made  animo  clamandi;  whereas  in  ejectment  there  is  only 
a  fictitious  or  supposed  entry  for  the  purpose  of  making  a 
demesne.  Harrington  v.  Varhhurst,  Bro.  P.  C:  2  Stra.  1086. 
See  1  Vent.  $  Burr.  1897:  Doug.  433,  435.  But  no 
entry  was  necessarv  where  the  fine  was  levied  without  proclama- 
tions ;  for  the  stat  4  U.  1.  c.  24.  did  not  extend  to  such  a  fine, 
and  it  might  be  avoided  at  any  time  within  twenty  years. 
2  Wifa  45-  The  entry,  when  necessary,  must  have  been  made 
by  the  person  who  had  a  right  to  the  lands,  or  by  some  one 
appointed  by  him.    1  Inst*  258.  a. 

VI.  Fines  may  be  reversed  for  error,  so  as  the  writ  of 
error  be  brought' in  twenty  years,  &c.,  and  not  afterwards 
by  stat  10  and  11  IV.  3.  c.  14.  Which  twenty  years  are  to 
be  computed  from  the  time  of  the  fine  levied,  and  not  from  the 
time  the  title  accrued.  2  Slra.  1257-  See  tit  Recovery  and 
stat.  23  Eliz.  c,  3.  there  stated. 

No  person  can  bring  a  writ  of  error  to  reverse  a  fine,  or  any 
judgment  that  is  not  entitled  to  the  land  of  which  the  fine 
was  levied  ;  for  the  courts  of  law  will  not  turn  out  the  present 
tenant,  unless  the  demandant  can  mate  out  a  clear  title,  pos- 
session always  carrying  with  it  the  presumption  of  a  good  title 
till  the  right  owner  appears  ;  besides,  where  the  plaintiff  in  the 
writ  of  error  cannot  make  out  a  title,  he  can  receive  no  damage 
by  the  fine,  which  the  writ  of  error  always  supposes  to  be 
done,  though  it  should  be  erroneous;  and  therefore  it  is  no 
less  than  trifling  with  the  courts  of  justice,  to  seek  relief  when 
lie  cannot  make  it  appear  that  he  has  received  any  injury. 
1  Rot.  Ah.  747:  Dyer,  90 :  3  Lev.  36. 

But  if  there  be  several  parties  to  an  erroneous  fine,  they  shall 
all  join  with  the  party  that  is  to  enjoy  the  land,  though  they 
themselves  cannot  have  any  thing.  1  Bel*  Ah.  747  :  Dyer,  89- 
Nothing  can  be  assigned  for  error  that  contradicts  the  re- 
cord: for  the  records  of  the  courts  of  justice,  being  things  of 
the  greatest  credit,  cannot  be  questioned  but  by  matters  of 
equal  notoriety  with  themselves :  wherefore,  though  the  matter 
assigned  for  error  should  be  proved  by  witnesses  of  the  best 
credit,  yet  the  judges  would  not  admit  it    1  Rol  Ah.  75?. 

If  there  be  error  in  proclamations  it  shall  be  taken  as  a  good 
fine  at  common  law.  3  Rep,  86.  A  fine  may  stand  though 
the  proclamations  according  to  the  statute  are  irregular,  fox 
fines  are  matters  of  record,  and  remain  in  substance  and  form 
as  they  were  before.    Plowd.  265. 

Hence  it  is,  that  in  a  writ  of  error  to  reverse  a  fine,  the 
plaintiff  cannot  assign  that  the  conusor  died  before  the  teste  of 
the  dedunus  potestalem,  because  that  contradicts  the  record  of 
the  conusance  taken  by  the  commissioners,  which  evidently 
shows,  that  the  conusor  was  then  alive,  because  they  took  his 
conusance  after  they  were  armed  with  the  commission  and 
the  dedimus  issued.  Dyer,  89.  h\  1  Rol.  Ah.  757:  Cro. 
Eliz.  469- 

But  the  plaintiff  in  error  may  say,  that  after  the  conusance 
taken,  and  before  the  certificate  thereof  returned,  the  conusor 
died ;  because  this  is  consistent  with  the  record.  1  Rol  Ah. 
757. 

By  the  chirograph  of  a  fine  the  caption  appeared  to  be  on 
the  23rd  December,  whereas  in  fact  the  fine  was  not  acknow- 
ledged till  the  2nd  of  March  following,  and  this  was  offered 
to  be  proved.  But  the  court  refused  to  admit  the  evidence, 
being  of  opinion,  that  no  proof  of  the  time  of  acknowledging  a 
fine  ought  to  be  admitted  contrary  to,  or  against  the  chiro- 
graph thereof:  and  that  the  record  which  is  the  chirograph  of 


a  fine  cannot  be  falsified  till  it  is  vacated  or  reversed.  Say 
and  Selc,  Ld.  v.  Lloyd,  1  Salk.  341 :  13  Mod.  40:  Bro.  P.  l\ 
If  there  is  any  difference  between  the  record  of  the  fine, 
which  remains  in  the  possession  of  the  chirographer,  deemed 
the  principals  recordum,  and  the  record  which  remains  with 
the  custos  brevium,  the  latter  shall  be  amended,  and  made  accord- 
ing to  the  former.    3  Leon.  183. 

Fines  are  not  reversible  for  rasure,  interlineation,  mis-en  trv, 
&c,  or  any  want  of  form;  but  it  is  otherwise  if  of  substance. 
Slat-  %3  Eliz.  c.  3.  A  fine  shall  not  he  reversed  for  small 
variance  which  will  not  hurt  it ;  nor  is  there  occasion  for  a 
precise  form  in  a  render  upon  a  fine,  because  it  is  only  an 
amicable  assurance  upon  record.  5  Rep.  38.  If  a  fine  be 
levied  of  lands  in  a  wrong  parish,  though  the  parish  in  which 
they  lie  be  not  named,  it  will  be  a  good  fine,  and  not  erro- 
neous, being  an  amicable  assurance :  and  a  fine  of  a  close  may 
be  levied  by  a  lieu  conns  in  a  town,  without  mentioning  the 
town,  vill,  &c.  Godh.  440:  Cro.  Jac.  574:  2  Mod.  47.  If 
there  be  want  of  an  original,  or  no  writs  of  covenant  for  lands 
in  every  county  ;  or  if  there  is  any  notorious  error,  in  the  suing 
out  a  fine,  or  any  fraud  or  deceit,  &c,  writ  of  error  may  be 
had  to  make  void  the  fine.  Co.  Lit.  9-  Cro.  Eliz.  4(>9.  So  if 
either  of  the  parties  dies  before  finished,  &c.  And  if  the  cog* 
nisor  of  a  fine  die  before  the  return  of  the  writ  of  covenant 
(though  after  the  caption  of  the  fine)  it  is  said  it  may  be 
reversed.    3  SalL  168. 

If  the  king's  silver  was  not  entered  before  the  conusor's  death, 
the  fine  may  be  reversed  for  error.  3  Mod.  140.  But  in 
2  Ld.  Raym.  850,  it  is  said,  if  a  fine  be  acknowledged 
before  commissioners  in  the  country  in  the  long  vacation,  and 
before  the  next  term  the  conusor  dies;  though  no  writ  of  cove- 
nant  was  sued,  nor  king's  silver  entered;  yet  the  Common 
Pleas  will  permit  the  conusee  to  enter  the  fine,  as  of  Trinity 
Term  preceding.  See  further,  Vin.  Abr.  Fine,  F.  h.  6".  In  the 
case  of  Watts  v.  Birkett,  however,  where  the  conusor  died 
before  the  return  of  the  writ  of  covenant,  the  fme  was  set 
aside  after  it  had  been  completed,  because  the  post  fine,  ot 
king's  silver,  due  at  the  return  of  the  writ  of  covenant,  and 
not  before,  became  due  and  was  paid  after  the  death  of  the 
conusor.    1  Wils.  purl  U  p*  115* 

A  fine  proceeded  as  far  as  the  allocation  in  Trinity  Term 
1 807,  and  the  king's  silver  was  compounded  for :  the  clerk  of  the 
silver  absconded,  taking  the  money  with  him.  All  the  parties, 
as  well  as  the  solicitor,  supposed  that  the  fine  had  passed,  and 
were  not  aware  of  the  contrary  till  Michaelmas  Term  1827. 
Upon  affidavit  of  these  facts,  and  that  all  the  parties  interested 
were  consenting,  the  court  permitted  the  fine  to  pass  upon 
pavment  of  the  kings  silver,    ()  Ring.  275. 

If  the  cognisor  of  a  fine  had  nothing  in  the  land  passed,  at 
the  time  of  the  fine  levied,  the  fine  may  he  avoided :  but  where 
the  cognisor  or  cognisee  was  seised  of  an  estate  of  freehold, 
whether  by  right  or  by  wrong,  the  fine  will  be  a  good  fine 
in  point  of  estate.    41  Ed.  3.  c.  14:  22  H.  6'.  c.  43. 

But  though  a  fine  may  be  set  aside,  by  pleading  that  neither 
of  the  parties  had  any  thing  in  the  estate,  at  the  time  of  levy- 
ing the  fine;  yet  those  that  are  privy  to  the  person  that  levied 
the  fine,  are  estopped  to  plead  this  plea,  8  Rep.  88.  In 
pleading  a  fine  or  recovery  to  uses,  the  deed  need  not  be  set 
forth ;  but  the  pleader  is'to  say,  that  the  fine,  &c,  was  levied 
to  such  uses,  and  produce  the  deeds  in  evidence  to  prove  the 
uses.    8  W.  3.B.R. 

Fines  may  be  avoided  where  they  are  obtained  by  fraud, 
covin,  or  deceit,  though  there  be  no  error  in  the  processj 
and  that  may  be  done  either  by  writ  of  disceit  or  averment 
setting  forth  the  fraud  or  covin.    Cro.  Eliz.  471- 

If  a  fine  be  levied  to  secret  uses  to  deceive  a  purchaser,  una 
the  conusee  pleads  the  fine  in  bar,  the  purchaser  may  aver  tue 
fraud  in  avoidance  of  the  fine,  by  27  Eliz.  cap.*.;  anV^ 
averment  is  not  contrary  to  the  record,  because  it  admits  w 
fine,  but  sets  it  aside  for  the  covin  and  fraud  in  obtaining  «• 
3  Co.  8.  a:  Plowd,  49. 
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So  if  a  fine  be  levied  upon  an  usurious  contract,  it  may  be 
avoided  by  averment,  because  such  fine  being  levied  for  ends 
the  law  has  prohibited,  the  law  will  not  encourage  any  evasion 
of  the  act,  nor  sutler  such  usurious  contracts  to  be  sup- 
ported by  the  solemn  acts  of  the  courts  of  justice  against  the 
intention  of  the  act-    3  Co,  SO. 

A  fraudulent  obtaining  of  a  fine,  or  irregularity  therein, 
cannot  be  relieved  against  in  Chancery;  but  the  relief  must 
be  sought  in  the  court  where  the  fine  was  levied,  though  the 
officers  may  be  examined  and  punished,  if  they  did  it  crimi- 
naiiter.  And  where  one  was  personated  on  levying  a  fine, 
it  was  not  set  aside  in  equity,  hut  a  reconveyance  ordered  of 
the  land.  Prec.  CL  150,  151.  For  though  the  Court  of 
Chancery  does  not  set  aside  a  fine  so  fraudulently  obtained, 
nor  send  the  party  aggrieved  to  the  Court  of  C.  P.  to  get  it 
reversed,  yet  it  considers  all  those  who  have  taken  an  estate 
by  such  a  fine,  with  notice  of  the  fraud,  as  trustees  for  the 
persons  who  have  been  defrauded,  and  decrees  a  reconveyance 
of  the  lands ;  on  the  general  ground  of  laying  hold  of  the 
ill  conscience  of  the  parties  to  make  them  do  that  which  is 
necessary  for  restoring  matters  to  their  situation.  1  Cruise, 
314.  See  Tatk  \0l  :  1  Eq.  Abr.  259 :  1  Fez.  289  i  2  Vcnu 
307. 

In  some  cases  the  court  will  vacate  a  fine  upon  motion,  to 
prevent  the  parties  the  trouble  and  expence  of  a  writ  of  error. 
3  Lev.  36:  2  Wit*,  U&  In  Hubert's  cave  (Cro.  Eliz.  521), 
where  one  levied  a  fine  in  the  name  of  another,  not  privy  nor 
consenting  thereto,  the  fine  was  declared  void  by  a  meat  on 
the  roll;  and  the  Lord  Keeper  in  that  case  said  he  had  always 
noted  this  difference— If  one  of  my  name  levy  a  fine  of  my 
land,  I  may  well  confess  and  avoid  the  fine  by  showing  the 
especial  matter,  for  that  stands  well  with  the  fine.  But  if  a 
stranger  who  is  not  of  my  name  levies  a  fine  of  my  land  in  my 
name,  I  shall  not  be  received  to  aver,  that  I  did' not  levy  the 
fine,  but  another  in  my  name ;  for  that  is  merely  contrary  to 
the  record ;  and  so  it  is  of  all  recognizances  and  other  matters 
of  record  ;  but  I  conceive  when  the  fraud  appears  to  the  court, 
as  here,  they  may  well  enter  a  vacat  on  the  roll,  and  so  make 
it  no  fine:  although  the  party  cannot  avoid  it  by  averment 
during  the  time  that  it  remains  as  a  record.  If  a  fine  be  levied 
by  a  person  who  got  possession  under  a  forged  deed,  equity 
will  decree  against  the  fine,    2  Atk.  380. 

A  fine  wholly  or  partially  reversed  before  the  passing  of 
the  3  and  4  W*  4,  c.  74.  is  not  rendered  valid  under  the  7th 
section  of  the  act.  See  §  12.  ;x>.t/,  VII. 
^  Of  amending  i  fines. — A  record  of  a  fine  may  be  amended 
(if  the  kings  silver  is  paid),  for  misprision  'of  the  clerk. 
5  Rep.  43, 

The  concord  of  a  fine  being  lost  before  it  passed  the  custos 
brevium  office,  the  court  suffered  a  new  concord  and  acknow- 
ledgment to  be  prepared,  and  the  fine  to  be  perfected.  4  IV.  P. 
Taunton,  193. 

The  day  upon  which  an  acknowledgment  was  taken  being 
left  blank,  was  permitted  to  be  supplied  by  affidavit.  4  W.  P. 
Taunton,  5HQ. 

In  a  fine  where  the  original  writ  is  insensible,  the  court  will 
permit  it  to  he  amended.    4  IV.  P¥  Taunton,  644. 

Fines  or  recoveries  shall  not  be  amended  on  the  last  day  of 
the  term.  Reg.  Gen.  5  IV.  P.  Taunton,  586.  Nor  will  the 
court  on  that  day  receive  motions  either  for  amending  or 
passing  fines  or  recoveries.  6  W.  P.  Taunton,  632.  652.  Nor 
can  any  motion  be  made  at  the  bar  on  the  last  day  of  any 
term  touching  the  amendment  of  any  fine  or  recovery,  or  any 
of  the  proceedings  therein.    2  B.  $  B.  122. 

The  court  cannot  amend  a  deed  to  lead  the  uses.  6  W.  P. 
Taunton,  145.  The  court  are  not  induced  to  amend  fines  by 
the  difficulties  raised  by  purchasers.  Ibid.  162.  A  fine  cannot 
be  amended  without  an  affidavit  connecting  the  fine  with  the 
deed  produced  to  warrant  the  amendment.  Ibid.  432.  Fine 
amended  by  a  certified  copy  of  the  memorial  of  a  lost  deed 
registered.    7  W.  I\  Taunton,  7D- 


As  to  the  cases  in  which  a  fine  is  now  valid  without  amend- 
ment, see  3  and  4  W*  4.  e.  74.  §  7.  post,  VII. 

VII.  The  provisions  of  the  3  and '4  W.  4,  c.  74.  relating  to 
fries.— By  §  2.  after  the  31st  Dec,  1833,  no  fine  shall  be  levied 
or  common  recovery  suffered  of  lands  of  any  tenure,  except 
where  parties  intending  to  levy  a  fine  or  suffer  a  common 
recovery,  shall,  before  that  day,  have  sued  out  a  writ  of  dedi- 
mus,  or  any  other  writ,  in  the  regular  proceedings  of  such  fine 
or  recovery. 

§  3.  In  case  any  person  shall,  after  the  31st  Dec.  1833,  be 
liable  to  levy  a  fine  or  suffer  a  common  recovery  of  lands  of 
any  tenure,  or  to  procure  some  other  person  to  levy  a  fine  or 
suffer  a  common  recovery  of  lands  of  any  tenure,  under  a  cove- 
nant or  agreement  already  or  hereafter  to  be  entered  into, 
before  the  1st  January,  1834;    then,  if  all  the  purposes 
intended  to  be  effected  by  such  fine  or  recovery  can  be  effected 
by  a  disposition  under  this  act,  the  person  so  liable  shall^ 
after  the  31st  December,  1833,  be  subject  and  liable  under 
such  covenant  or  agreement  to  make  or  to  procure  to  be  made 
such  a  disposition  under  this  act  as  will  effect  all  the  purposes 
intended  to  be  effected  by  such  fine  or  recovery ;  but  if  some 
only  of  the  purposes  intended  to  be  effected  by  such  fine  or 
recovery  can  be  effected  by  a  disposition  under  this  act,  then 
the  person  so  liable  as  aforesaid  shall,  after  the  31st  Dec. 
1833,  be  subject  and  liable  under  such  covenant  or  agreement 
to  make  or  procure  to  be  made  such  a  disposition  under  this 
act  as  will  effect  such  of  the  purposes  intended  to  be  effected 
by  such  fine  or  recovery  as  can  be  effected  by  a  disposition 
under  this  act ;  and  in  those  cases  where  the  purposes  intended 
to  be  effected  by  such  fine  or  recovery,  or  any  of  them,  cannot 
be  effected  by  any  disposition  under  this  act,  then  the  person  so 
liable  as  aforesaid,  shall,  after  the  31st  Dec.  1 833,  be  liable 
under  such  covenant  or  agreement  to  execute  or  procure  to 
be  executed  some  deed  whereby  the  person  intended  to  levy 
such  fine  or  suffer  such  recovery  shall  declare  his  desire  that 
such  deed  shall  have  the  same  operation  and  effect  as  such  fine 
or  recovery  would  have  had  if  the  same  had  been  actually 
levied  or  suffered;  and  the  deed  by  which  such  declaration 
shall  be  made  shall,  if  none  of  the  purposes  intended  to  be 
effected  by  such  fine  or  recovery  can  be  effected  by  a  disposi- 
tion under  this  act,  have  the  same  opeiation  and  effect  in  every 
respect  as  such  fine  or  recovery  would  have  had  if  the  same 
had  been  actually  levied  or  suffered;  but  if  some  only  of  the 
purposes  intended  to  be  effected  by  such  fine  or  recovery  can 
be  effected  by  a  disposition  under  this  act,  then  the  deed  by 
which  such  declaration  shall  be  made,  shall,  so  far  as  the  pur- 
poses intended  to  be  effected  by  such  fine  or  recovery  cannot  be 
effected  by  a  disposition  under  this  art,  have  the  same  opera- 
tion and  effect  in  every  respect  as  such  fine  or  recovery  would 
have  had  if  the  same  had  been  actually  levied  or  suffered. 

5  4.  No  fine  already  levied  in  a  superior  court  of  lands  of 
the  tenure  of  ancient  demesne  which  hath  not  been  reversed, 
and  no  fine  hereafter  to  be  levied  of  lands  of  that  tenure,  shall, 
upon  a  writ  of  deceit  already  brought  by  the  lord  of  the  manor 
of  which  the  lands  were  parcel,  the  proceedings  in  which  are 
now  pending,  or  upon  a  writ  of  deceit  which  at  any  time  after 
the  passing  of  this  act  may  be  brought  by  the  lord  of  the  said 
manor,  be  reversed  as  to  any  person  except  the  lord  of  the  said 
manor;  and  every  such  fine  so  reversed  as  to  the  lord  of  the 
said  manor  shall  remain  as  good  and  valid  against  the  conusors 
thereof,  and  all  persons  claiming  under  them ;  and  no  common 
recovery  already  suffered  in  a  superior  court  of  lands  of  the 
tenure  of  ancient  demesne  which  hath  not  been  reversed,  and 
no  common  recovery  hereafter  to  be  suffered  of  lands  of  that 
tenure,  shall,  upon  a  writ  of  deceit  already  brought  by  the 
lord  of  the  manor  of  which  the  lands  were  parcel,  the' pro- 
ceedings in  which  are  now  pending,  or  upon  a  writ  of  deceit 
which  at  any  time  after  the  passing  of  this  act  may  be  brought 
by  the  lord  of  the  said  manor,  be  reversed  as  to  any  person 
except  the  lord  of  the  said  manor ;  and  every  such  recovery  so 
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reversed  as  to  the  lord  of  the  said  manor  shall  remain  as  good 
and  valid  against  and  as  binding  upon  the  vouchees  therein, 
and  all  persons  claiming  under  thern. 

§  5.  If  at  any  time  before  or  after  the  passing  of  this  act  a 
fine  or  common  recovery  shall  have  been  or  shall  be  levied  or 
suffered  in  a  superior  court  of  lands  of  the  tenure  of  ancient 
demesne,  and  subsequently  a  fine  or  common  recovery  shall 
have  been  or  shall  be  levied  or  so  fie  red  of  the  same  lands  in  the 
court  of  the  lord  of  the  manor  ol  which  the  lands  had  been 
previously  parcel,  and  the  fine  or  common  recovery  levied  or 
suffered  in  such  superior  court  shall  not  have  been  reversed 
previously  to  the  levying  of  the  line  or  the  suffering  of  the 
common  recovery  in  the  lord  s  court,  then  the  fine  or  common 
recovery  levied  or  suffered  in  the:  lord's  court  shall,  notwith- 
standing the  alteration  or  change  of  the  tenure  by  the  fine  or 
common  recovery  levied  or  siilfc-red  in  the  superior  court,  be  as 
good,  valid,  and"  binding,  as  the  same  would  have  been  if  the 
tenure  had  not  been  altered  or  changed ;  and  in  every  other 
case  where  any  fine  or  common  recovery  shall  at  any  time 
before  the  passing  of  this  act  have  been  levied  or  suffered  in  a 
court  whose  jurisdiction  does  not  extend  to  the  lands  of  which 
such  fine  or  recovery  shall  have  been  levied  or  suffered,  such 
fine  or  recovery  shall  not  be  invalid  in  consequence  of  its 
having  been  levied  or  suffered  in  such  court,  and  such  court 
shall  be  deemed  a  court  of  sufficient  jurisdiction  for  all  the 
purposes  of  such  fine  or  recovery;  and  in  every  other  case 
where  persons  shall  have  assumed  to  hold  courts  in  which  fines 
or  common  recoveries  have  been  levied  or  suffered,  and  such 
courts  shall  be  unlawful  or  held  without  due  authority,  the 
fines  or  common  recoveries  which  at  any  time  before  the  passing 
of  this  act  may  have  been  levied  or  suffered  in  such  unlawful 
or  unauthorised  courts,  shall  not  be  invalid  in  consequence  of 
their  having  been  levied  or  suffered  therein,  and  such  courts 
shall  be  deemed  courts  of  sufficient  jurisdiction  for  all  the  pur- 
poses of  such  fines  or  recoveries. 

§  §i  In  every  case  in  which  at  any  time,  either  before  or  after 
the  passing  of  this  act,  the  tenure  or  ancient  demesne  has  been 
or  shall  be  suspended  or  destroyed  by  the  levying  of  a  fine,  or 
the  suffering  of  a  common  recovery  of  lands  of  that  tenure  in  a 
superior  court,  and  the  lord  of  the  manor  of  which  the  lands 
at  the  time  of  levying  such  fine  or  suffering  such  recovery 
were  parcel,  shall  not  reverse  the  same  before  the  1st  Jam, 
1834,  and  shall  not  by  any  law  in  force  on  the  first  day  of  this 
session  of  parliament  be  barred  of  his  right  to  reverse  the 
same,  such  lands,  provided  within  the  last  twenty  years  imme- 
diately preceding  the  1st  Jan.,  1834,  the  rights  of  the  lord  of 
the  manor  of  which  they  shall  have  beer  parcel  shall  in  any 
manner  have  been  acknowledged  or  recognized  as  to  the  same 
lands,  shall,  from  that  day,  again  become  parcel  of  the  said 
manor,  and  be  subject  to  the  same  heriots,  rents,  and  services, 
as  they  would  have  been  subject  to  if  such  fine  or  recovery 
had  not  been  levied  or  suffered ;  and  no  writ  of  deceit  for  the 
reversal  of  any  fine  or  common  recovery  shall  be  brought  after 
the  31st  Dec,  1833. 

It  has  already  been  observed  {mile,  IV.),  that  fines  levied  in 
the  C.  P.  at  Westminster  of  lands  in  ancient  demesne  (and 
recoveries  stood  on  the  same  footing),  were  only  voidable,  and 
not  void.  The  effect  of  a  fine  or  recovery  so  levied  or  suffered 
was  to  render  lands  frank  fee  till  the  lord,  by  bringing  a  writ 
of  deceit,  reversed  the  fine  or  recovery,  and  restored  them  to 
their  ancient  tenure.  By  such  reversal  the  fine  or  recovery 
became  wholly  void;  although  justice  required  that  it  should 
remain  good  against  all  parties  except  the  lord*  Frequently, 
also,  after  the  lands  had  been  converted  into  frank  fee  by  levy- 
ing a  fine  or  suffering  a  recovery  in  the  superior  court,  the 
owner  not  being  aware  of  the  change  thus  effected  in  the 
tenure,  levied  a  fine  or  suffered  a  recovery  in  the  lord's  court, 
which,  according  to  the  latter  opinion,  was  void,  on  the  ground 
of  its  having  been  cora?n  won  judice.  See  further,  1  Real 
Properly  Report,  28,  2& 

The  inconveniences  arising  from  this  state  of  the  law  have  been 


remedied  by  the  three  last  sections.  1st  By  declaring  a  fine 
or  recovery  so  levied  or  suffered,  is  good  against  all  other  parties, 
notwithstanding  its  reversal  by  the  lord.  2ndly.  By  ren- 
dering valid  all  fines  or  recoveries  in  the  lord's  court,  although 
the  tenure  of  the  lands  has  been  changed*  3rdly.  By  restoring 
the  tenure  of  ancient  demesne  where  it  has  been  suspended  or 
destroyed  by  line  or  recovery  in  a  superior  court,  in  case  the 
rights  of  the  lord  have  been  recognized  within  twenty  years. 

§  7,  If  it  shall  be  apparent,  from  the  deed  declaring  the  uses 
of  any  fine  already  levied  or  hereafter  to  be  levied,  that  there 
is  in  the  indentures,  record,  or  any  of  the  proceedings  of  such 
fine  anv  error  in  the  name  of  the  conusor  or  conusee  of  such 
fine,  or  any  misdescription  or  omission  of  lands  intended  to 
have  been  passed  by  such  fine,  then  and  in  every  such  case 
the  fine,  without  any  amendment  of  the  indentures,  record,  or 
proceedings  in  which  such  error,  misdescription,  or  omission, 
shall  have  occurred,  shall  be  as  good  and  valid  as  the  same 
would  have  been,  and  shall  be  held  to  have  passed  all  the  lands 
intended  to  have  been  passed  thereby,  in  the  same  manner  as 
it  would  have  done  if  there  had  been  no  such  error,  misde- 
scription, or  omission. 

§  o.  Provided  **  that  nothing  in  this  act  contained  shall  lessen 
or  take  away  the  jurisdiction  of  any  court  to  amend  any  fine  or 
common  recovery,  or  any  proceeding  therein,  in  cases  not  pro- 
vided for  by  this  act/' 

£  12.  ££  Where  any  fine  or  common  recovery  shall  before  the 
passing  of  this  act  have  been  wholly  reversed,  such  fine  or 
recovery  shall  not  be  rendered  valid  by  this  act ;  and  where  any 
fine  or  common  recovery  shall  before  the  passing  of  this  act  have 
been  reversed  as  to  some  only  of  the  parties  thereto,  or  as  to  some 
only  of  the  lands  therein  comprised,  such  fine  or  recovery  shall 
not  be  rendered  valid  by  this  act  so  far  as  the  same  shall  have 
been  reversed :  and  where  any  person  who  would  have  been 
barred  by  any  fine  or  common  recovery  if  valid  shall  before  the 
passing  of  this  act  have  had  any  dealings  with  the  lands  com- 
prised in  such  fine  or  recovery  on  the  faith  of  the  same  being 
invalid,  such  fine  or  recovery  shall  not  be  rendered  valid  by 
this  act ;  and  this  act  shall  not  render  valid  any  fine  or  com- 
mon recovery  as  to  lands  of  which  any  person  shall  at  the  time 
of  the  passing  of  this  act  be  in  possession  in  respect  of  any 
estate  which  the  fine  or  common  recovery,  if  valid,  would  have 
barred,  nor  any  fine  of  common  recovery  which,  before  the 
passing  of  this  act,  any  court  of  competent  jurisdiction  shall 
have  refused  to  amend:  nor  shall  this  act  prejudice  or  affect 
any  proceedings  at  law  or  in  equity,  pending  at  the  time  of 
the  passing  of  this  act,  in  which  the  validity  of  such  fine  or 
recovery  shall  be  in  question  between  the  party  claiming  under 
such  fine  or  recovery,  and  the  party  claiming  adversely  thereto; 
and  such  fine  or  recovery,  if  the  result  of  such  proceedings  shall 
be  to  invalidate  the  same,  shall  not  be  rendered  valid  by  this 
act ;  and  if  such  proceedings  shall  abate  or  become  defective  in 
consequence  of  the  death  of  the  party  claiming  under  or  ad- 
versely to  such  fine  or  recovery,  any  person  who  but  for  this 
act  would  have  a  right  of  action  or  suit  by  reason  of  the  in- 
validity of  such  line  or  recovery  shall  retain  such  right,  so  that 
he  commence  proceedings  within  six  calendar  months  after  the 
death  of  such  party*" 

§  13,  After  the  3 1st  December,  1833,  the  records  ot  an 
fines  and  common  recoveries  in  the  Common  Pleas  at  West- 
minster, and  all  the  proceedings  thereof,  shall  be  deposits 
in  such  place,  and  kept  by  such  persons,  as  the  said  court 
shall  from  time  to  time  direct ;  and  the  records  of  all  nnft 
and  common  recoveries  in  his  Majesty's  Court  of  Common 
Pleas  at  Lancaster,  and  all  the  proceedings  thereof,  snai 
he  deposited  in  such  places  and  kept  by  such  persons  as  u» 
Majesty's  justices  of  assise  for  the  county  palatine  ot  Lan- 
caster for  the  time  being  shall  direct  j  and  the  records  ot  aU 
fines  and  common  recoveries  levied  and  suffered  in  he  toun 
of  Pleas  of  the  county  palatine  at  Durham,  and  aUt fie  pru- 
ceedings  thereof,  shall  be  deposited  in  such  places  and  Kept  07 
such  persons  as  the  said  Court  of  Pleas  shall  from  time  to  tune 
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direct ;  and  in  the  meantime  the  said  records  and  proceedings 
shall  remain  respectively  where  they  are  now  deposited,  and  be 
kept  by  the  respective  persons  who  would  have  continued 
entitled  to  the  custody  thereof  if  this  act  had  not  been  passed; 
and  while  the  said  records  and  proceedings  shall  he  kept  by 
such  persons,  searches  may  he  made  and  extracts  and  copies 
obtained  as  theretofore,  and  on  paying  the  accustomed  fees ; 
and  when  any  of  the  records  and  proceedings  shall,  by  the 
order  of  the  court  or  justices  having  the  control  over  the  same, 
be  kept  by  any  other  person,  then  searches  may  be  made  and 
extracts  or  copies  obtained  at  such  times  and  on  paying  such 
fees  as  shall  from  time  to  time  be  ordered  by  the  court  or 
justices  having  the  control  over  the  same;  and  the  extracts  or 
copies  so  obtained  shall  be  as  available  in  evidence  as  if  ob- 
tained from  the  person  whose  duty  it  would  have  been  to 
have  made  and  delivered  out  the  same  if  this  act  had  not  been 
passed. 

For  the  provisions  of  the  act  relating  solely  to  recoveries,  see 
tit.  Recovery ;  for  those  applicable  to  estates  tail,  see  tit.  Tall; 
for  those  concerning  alienations  by  married  women,  see  that 
title  and  Feme  Covert. 

Fine  adullanko  leva  to  de  Tknemento  quod  fuit  de 
antiquo  Dominico.  A  writ  directed  to  the  justices  of  C*  B. 
for  disannulling  a  fine  levied  of  lands  in  ancient  demesne 3  to  the 
prejudice  of  the  lord,    Reg.  Orzg.  15,    See  tit.  Fine* 

FINES  for  Alienations,  were  fines  paid  to  the  Icing  by 
his  tenants  in  chief,  for  licence  to  alien  their  lands  according 
to  the  stat.  I  Ed.  3.  c.  12,  But  these  are  taken  away  by  the 
stat.  12  Car.  2.  c.  24*  abolishing  all  tenures  but  fee  and  com- 
mon socage. 

The  premiums  given  on  renewal  of  leases  are  also  termed 
fines;  and  there  are  fines  for  alienations  of  copyholds  paid  to 
the  lord.    See  tits,  Lease,  Copyhold. 

FINES,  for  Offences*  Fine,  in  this  sense,  is  amends, 
pecuniary  punishment,  or  recompence  for  an  offence  committed 
against  the  king  and  his  laws,  or  against  the  lord  of  a  manor, 
In  which  case  a  man  is  said  Jinan  facer  c  de  iransgressione  cum 
rege,  &c.    Reg.  Jud.f.  25.  a.  Con  di. 

It  seems  that  originally  all  punishments  were  corporal;  but 
that  after  the  use  of  money,  when  the  profits  of  the  courts  arose 
from  the  money  paid  out  of  the  civil  causes,  and  the  fines  and 
confiscations  in  criminal  ones,  the  commutation  of  punishments 
was  allowed  of,  and  the  corporal  punishment,  which  was  only 
in  terrorem,  changed  into  pecuniary,  whereby  they  found  their 
own  advantage. 

This  begat  this  distinction  between  the  greater  and  the 
lesser  offences;  for  in  the  crimina  majora  there  was  at  least  a 
fine  to  the  king,  which  was  levied  by  a  capiatur  ;  but  upon  the 
lessor  offences  there  was  only  an  amercement  which  was 
a  fleered,  and  for  which  a  distringas,  or  action  of  debt,  lay. 
2  New  Abt\  502. 

The  discretionary  fines  (and  discretionary  length  of  im-  I 
prisonment)  which  the  courts  of  justice  are  enabled  to  impose, 
may  seem  an  exception  to  the  general  rule,  that  the  punish- 
ment of  every  offence  is  ascertained  by  the  law.  But  the 
general  nature  of  the  punishment  is  in  these,  as  in  other  cases, 
fixed  and  determinate;  though  the  duration  and  quantity  of 
each  must  frequently  vary,  from  the  aggravations,  or  otherwise, 
of  the  offence,  the  quality  and  condition  of  the  parties,  and 
from  innumerable  other  circumstances. 

The  quantum  in  particular  of  pecuniary  fines  neither  can 
nor  ought  to  be  ascertained  by  an  invariable  law*  Our  statute 
law,  therefore,  has  not  often  ascertained  the  quantity  of  fines, 
nor  the  common  law  ever ;  it  directing  certain  offences  to  be 
punished  by  fine  in  general,  without  specifying  the  certain 
sum ;  which  is  fully  sufficient,  when  we  consider  that  however 
unlimited  the  power  of  the  court  may  seem,  it  is  far  from  being 
wholly  arbitrary  ;  but  its  discretion  is  regulated  by  law.  For 
the  bill  of  rights,  si.  I  W.  Ac  M.  st.  X.  c.  2.  has  particularly 
declared,  that  excessive  fines  ought  not  to  be  imposed,  nor  cruel 
and  unusual  punishments  inflicted ;  and  the  same  statute 
VOL.  [, 


further  declares,  that  all  grants  and  promises  of  fines  and  for- 
feitures of  particular  persons,  before  conviction,  are  illegal  and 
void.  Now  the  bill  of  rights  was  only  declaratory  of  the  old 
constitutional  law  :  and  accordingly  we  tind  it  expressly  holden, 
long  before,  that  all  such  previous  grants  are  void;  since  thereby, 
many  times,  undue  means,  and  more  violent  prosecution,  would 
be  used  for  private  lucre,  than  the  quiet  and  just  proceeding  of 
law  would  permit.    2  Inst.  48. 

The  reasonableness  of  fines  in  criminal  cases  has  also  been 
usually  regulated  by  the  determination  of  Magna  Ckarta,  c.  14. 
concerning  amercements  for  misbehavour  by  the  suitors  in 
matters  of  civil  right.  "  Liber  homo  non  amcrciclur  pro  parvo 
delicto,  nisi  secundum  mod  urn  ipsius  delicti,  et  pro  magna  delicto, 
secundum  magn  i( ud in  em  delicti;  salvo  con  ten  cm ento  suo :  et  mcr~ 
caior  eodem  modo,  salvd  mercandisd ;  et  viUanus  eodem  moda 
amercietur,  salvo  wainagio  suo"  A  rule  that  obtained  even 
in  Henry  II. 's time  {Glan.  I.  9.  cc.  8.  11.),  and  means  only,  that 
no  man  shall  have  a  larger  amercement  imposed  upon  him 
than  his  circumstances  or  personal  estate  will  bear:  saving  to 
the  landholder  his  contenemcnt  or  land;  to  the  trader  his 
merchandize;  and  to  the  countryman  his  wainage  or  team  and 
instruments  of  husbandry.  In  order  to  ascertain  which,  the 
great  charter  also  directs,  that  the  amercement,  which  is  always 
inflicted  in  general  terms  (sit  in  miser  icordia),  shall  be  set, 
ponatur,  or  reduced  to  a  certainty  by  the  oath  of  good  and 
lawful  men  of  the  neighbourhood.  Which  method,  of  liqui- 
dating the  amercement  of  a  precise  sum,  was  usually  performed 
in  the  superior  courts  by  the  assessment  or  affeennent  of  the 
coroner,  a  sworn  officer  chosen  by  the  neighbourhood,  under 
the  equity  of  the  stat.  West  1.  c.  18;  and  then  the  judges 
estreated  them  into  the  Exchequer.  F.  N.  B.  76.  But  in  the 
court-leet  and  court-baron  it  is  still  performed  by  affeerors  or 
suitors  sworn  to  afferce.  that  is,  tax  and  moderate  the  general 
amercement  according  to  the  particular  circumstance  of  the 
offence  and  the  offender:  the  affeeror's  oath  is  conceived  in  the 
very  terms  of  Magna  Charta.  Fitz.  Surv.  c,  11.  Amercements 
imposed  by  the  superior  courts  on  their  own  officers  and 
ministers  were  affeered  by  the  judges  themselves;  but  when 
a  pecuniary  mulct  was  inflicted  by  them  on  a  stranger  (not 
being  party  to  any  suit)  it  was  then  denominated  a  fine. 
8  Rep.  40.  And  the  ancient  practice  was,  when  any  such  fine 
was  imposed,  to  inquire  by  a  jury  quantum  inderegi  dare  valeat 
per  annum,  salva  sustentationc  sua  et  nxoris,  "et  liberorunt 
suorum.  Gilb.  Exch.  c.  5.  And  since  the  disuse  of  such  inquest, 
it  is  never  usual  to  assess  a  larger  fine  than  a  man  is  able  to 
pay,  without  touching  the  implements  of  his  livelihood  :  but  to 
inflict  corporal  punishment,  or  a  limited  imprisonment,  instead 
of  such  fine  as  might  amount  to  imprisonment  for  life.  And 
this  is  the  reason  why  fines  in  the  king's  court  are  frequently 
denominated  ransoms,  because  the  penalty  must  otherwise  fall 
upon  a  man's  person  unless  it  be  redeemed  or  ransomed  by  a 
pecuniary  fine.  Mirr.  c.  5.  §  4 :  Lamb.  Eir.  575.  According  to 
an  ancient  maxim,  qui  non  habel  in  crumena  luat  in  corpore.  Yet 
where  any  statute  speaks  both  of  fine  and  ransom,  it  is  holden 
that  the  ransom  shall  be  treble  to  the  fine  at  least.  Dyer,  232. 
See  4  Comm.  378—380.  But  Lord  Coke  says,  that  such  fine 
and  ransom  are  all  one.    1  Inst*  127. 

L  Who  may  fine  and  amerce,  and  for  what. 
II.  How  foies,  8fc.  may  be  mitigated  and  aggravated  ;  as, 
also,  how  they  may  be  recovered,  and  to^whom  they  arc 
payable. 

I.  The  House  of  Lords  in  cases  of  breach  of  privilege  pos- 
sesses the  power  (recognised  by  the  3  and  4  W.  4.  c.  90.  §^23.)  to 
inflict  a  fine,  and  it  would  seem  to  award  imprisonment  for  a 
term  certain.  The  House  of  Commons  formerly  claimed  for 
itself  a  similar  power  to  punish  offences  against  its  dignitv  by 
fine  and  imprisonment,  hut  its  authority  to  fine,  which  was 
questioned  in  the  most  arbitrary  period  of  our  history,  was  at 
length  repudiated  by  its  own  members;  and  since  the  rcstora- 
4  a 
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tion  of  Charles  II.  its  right  to  imprison  has  been  restricted 
to  the  duration  of  the  session. 

Where  a  statute  imposes  a  fine  at  the  will  and  pleasure  of  the 
king,  that  is  intended  of  his  judges,  who  are  to  impose  the  fine, 
4  Inst.  71.  Courts  of  record  only  can  fine  and  imprison  a  person 
(except  as  after  mentioned).  And  such  a  ttmtt  may  fine  for 
an  offence  committed  in  court  in  their  view,  or  by  confession 
of  the  party  recorded  in  court.  1  Lit.  Abt.  681.  A  man  shall 
be  filled  and  imprisoned  for  all  contempts  done  to  any  court  of 
record,  against  the  commandment  of  the  kings  writ,  &c. 
D  Rep.  GO. 

A  court  of  general  gaol  delivery  has  power  to  make  an  order 
to  prohibit  the  publication  of  the  proceedings  pending  a  trial 
likely  to  continue  for  several  successive  days,  and  to  punish 
disobedience  to  such  order  by  fine,  Rex  v.  Clement,  4  Barn.  $ 
A.  21 8:  Price,  ti8.  And  if  the  offending  party  being  sum- 
moned to  attend  the  court  to  answer  for  the  contempt  by  order 
issued  for  that  purpose  should  not  appear,  the  court  has  juris- 
diction to  impose  a  fine  on  him  in  his  absence.  In  re  Clone  tit, 
1 1  Price,  68.  A  judge  at  Nisi  Prias  has  the  power  of  fining  a 
defendant  for  a  contempt  committed  by  him  in  the  course  of 
addressing  the  jury.    4  Barn.  $  Aid. 

Every  court  of  record  may  enjoin  the  people  to  keep  silence 
under  a  pain  ;  and  impose  reasonable  fines,  not  only  on  such 
as  shall  be  convicted  before  them  of  any  crime  on  a  formal  pro- 
secution, but  also  on  all  such  as  shall  be  guilty  of  any  contempt 
in  the  face  of  the  court  j  as  by  giving  opprobrious  language  to 
the  judge,  or  disturbing  the  court,  or  obstinately  refusing  to 
do  their  dutv  as  officers  of  the  court.  1 1  H.  6.  12  b.i  I  Rot. 
Ah.  219:  8  Co,  38:  II  Co.  43:  Cro.  Eliz.  581  :  1  Std.  145: 
6  Term  Rep,  K.  B.  530.  .  . 

If  a  person  is  arrested  coming  to  the  courts  of  justice  to 
answer  a  writ,  the  offender  doing  it  shall  be  fined  for  the  con- 
tempt. But  there  has  been  a  difference  made  where  it  is  done 
by  the  plaintiff  in  the  writ,  and  a  stranger,  who  it  is  said  shall 
not  be  fined.    9  H.  6.  c.  55  :  1  Bam,  469- 

If  an  officer  of  the  court  neglects  his  duty,  and  gives  not  due 
attendance  ;  a  clerk  of  the  peace  doth  not  draw  an  indictment 
well  in  matter  of  form,  or  return  thereof,  upon  a  certiorari 
to  remove  the  indictment  in  B.  R. ;  if  a  sheriff,  &c.  make  an 
insufficient  return  of  a  habeas  corpus  issuing  out  of  B.  R.,  &c, 
or  if  justices  of  the  peace  proceed  on  an  indictment  after  a 
certiorari  issued  to  move  the  indictment,  the  court  may  fine 
them.  1  Lil  624.  When  a  juror  at  the  bar  will  not  be  sworn 
he  may  be  fined.  7  H.  6.  c.  life  And  if  one  of  the  jury  depart 
without  giving  his  verdict ;  or  any  of  the  jury  give  their  verdict 
to  the  court  before  they  are  all  agreed,  they  may  be  fined, 
8  Rep.  28:  40  Ass.  10. 

Also  the  sheriff  in  his  torn,  and  the  steward  of  a  eourt-leet, 
have  a  discretionary  power,  either  to  avoid  a  fine  or  amerce- 
ment for  contempt  to  the  court;  as  for  a  suitor s  refusing  to 
be  sworn,  &c,  and  the  steward  of  a  court-leet  may  either 
amerce  or  fine  an  offender,  upon  a  presentment,  kc.  for  an 
offence  not  capital,  within  his  jurisdiction,  Kcihv.66:  Kitckin, 

4£  51,  ,    ,  ' 

It  is  said,  that  some  courts  may  imprison,  but  not  line,  as 
the  constables  at  the  petit  sessions.  11  Co.  44  :  1  Rot.  Rep*  74  : 
11  Co.  43.  b.  Also  some  courts  cannot  fine  or  imprison,  but 
amerce,  as  the  county,  hundred,  &c.  1 1  Co.  43,  b.  But  some 
courts  can  neither  fine,  imprison,  nor  amerce ;  as  ecclesiastical 
courts  held  before  the  ordinary,  archdeacon,  &c,  or  their  corn- 
missionaries,  and  such  who  proceed  according  to  the  canon,  or 
Ml  law.    11  Co.  44,  a. 

If  a  dead  body  in  prison,  or  other  places,  whereon  an  inquest 
ought  to  be  taken,  be  interred,  or  suffered  to  lie  so  long,  that 
it  putrefv  before  the  coroner  hath  viewed  it,  the  gaoler,  or 
township,  shall  be  amerced.  1  Keb-  278  :  2  Hawk.  IK  C.  If 
any  homicide  be  committed,  or  dangerous  wound  given,  whether 
with  or  without  malice,  or  even  by  misadventure,  or  in  self- 
defence,  in  any  town,  or  in  the  lanes  or  fields  thereof,  in  the 
dav-time,  and'the  oflender  escape,  the  town  shall  be  amerced; 


and  if  out  of  a  M*«r*»j  **w   -v-  - — -  -,.v„ 

4  Inst.  183:  Cro.  Car.  2o2 :  3  Leon,  20?;  2  Inst.  315: 
Dyer,  210. 

Besides  fines  imposed  for  offences,  it  seems,  that  regularly 
theVe  was  a  fine  or  amercement  in  all  actions;  for  if  the  plaintiff 
or  demandant  did  not  prevail,  it  was  thought  reasonable  that 
he  should  be  punished  for  his  unjust  vexation ;  and  therefore 
there  was  judgment  against  him,  quod  jit  in  misericordia  pro 
faho  clamore.    8  Co.  39 :  F.  N.  B.  75. 

Hence,  when  the  plaintiff  takes  out  a  writ,  the  sheriff  before 
the  return  of  it,  was  formerly  obliged  to  take  pledges  of  prose- 
cution, which,  whtefn  tines  and  amercements  were  considerable, 
were  real  and  responsible  persons,  and  answerable  for  those 
amercements ;  but  being  now  so  very  inconsiderable  that  they 
are  never  levied,  they  are  only  formal  pledges  entered,  viz.  John 
Doe  and  Richard  Roe.  1  Saumi.^7.  Sec  this  Diet  tit.  Bail 
In  all  actions,  where  the  judgment  is  against  the  defendant, 
it  was  to  be  entered  with  a  misericordia,  or  a  capiatur;  and 
herein  the  difference  is,  that  if  it  be  an  action  of  debt,  or 
founded  on  a  contract,  the  entry  is  ideo  in  misencordia,  miho\i\ 
assessing  any  sum  in  certain,  which  was  afterwards  affcered  by 
the  coroners  in  the  proper  county;  but  if  it  were  in  action  of 
trespass,  the  court  set  the  fine,  and  levied  it  by  a  capiatur. 
8  Co.  GO :  1  RoLAb.  212.  219:  Cro.  Eliz.  844  :  CtaJfejUft 
Therefore, 

In  actions  quare  vi  el  armis,  as  trespass,  and  the  like;  it' 
judgment  pass  against  the  defendant  in  a  court  of  record,  he 
shall  be  fined.  S  Rep.  5{h  But  in  actions  which  have  not 
something  of  fraud,  or  deceit  to  the  court ;  if  the  defendant 
come  the  first  day  he  is  called,  and  tender  the  thing  demanded 
to  the  plaintiff/he  is  not  to  be  fined.  4  Rep.  4Q:  8  Rqt. 
59.  6U  99=  3  Ass.  9:  22  Ass.  82:  1  Danv.  Abr.  47 J: 
1  Vent.  116. 

All  capiatur  fines  are  taken  away  by  stat.  4  and  0  Jr.  <y  M- 
c.  12.    See  tit.  Capias  pro  Fine* 


II,  A  fine  may  be  mitigated  the  same  term  it  was  set,  being 
under  the  power  of  the  court  during  that  time;  but  not  after- 
wards. T.  Raym.  37»\  And  fines  assessed  in  court  by  judg- 
ment upon  an'  information,  cannot  he  afterwards  mitigated, 
Cro.  Car.  251.  If  a  fine  certain  is  imposed  by  statute  on  any 
conviction,  the  court  cannot  mitigate  it ;  but  if  the  party  comes 
in  before  conviction,  and  submits  to  the  court,  they  may  assess 
a  less  fine ;  for  he  is  not  convicted,  and  perhaps  never  might. 
The  Court  of  the  Exchequer  may  mitigate  a  fine  certain, 
because  it  is  a  court  of  equity,  and  they  have  a  privy  seal  font. 
S  SalL  33. 

If  an  excessive  fine  is  imposed  at  the  sessions,  it  mav  be 
mitigated  at  the  King's  Bench.  1  VenU  336.  A  defendant 
being  indicted  for  an  assault,  confessed  it,  and  submitted  tea 
small  fine;  and  it  was  adjudged  that  in  such  a  case  he  may  pro- 
duce affidavits  to  prove  on  the  prosecutor,  that  it  was  son  OF 
sault,  and  that  in  mitigation  of  the  fine;  though  tins  cannot 
be  done  after  he  is  found  guilty.  1  Salk.  55.  It  a  P*ri0.n 
is  found  guiltv  of  a  misdemeanor  upon  indictment,  and  fmeu, 
he  cannot  move  to  mitigate  the  fine,  unless  he  appear  1 
person;  but  one  absent  may  submit  to  a  fine,  if  the  clerk  ui 
court  will  undertake  to  pay  it.  1  Vent.  206,  207:  1  «■» 
2  Hawk.  416'.  t  . 

The  Court  of  B.  R.  refused  to  mitigate  a  fine  imposed  bv  he 
Court  of  Great  Sessions  in  Wales,  on  the  sheriff  of  the  count? 
for  not  attending ;  the  record  whereof  was  removed  by  cenw 
rari.  8  Term  Rep.  K.  B.6\5.  .  t 

It  is  a  common  practice  in  the  Court  of  B.  K.  to  give  a 
fondant  leave  to  speak  with  the  prosecutor,  u 
faction  for  the  costs  of  the  prosecution,  and  also  "JJJ 
sustained,  that  there  may  be  an  end  of  ^v^^SE 
same  time  showing,  on  that  account,  an  mclina  ion  to  m 
moderate  fine  on  behalf  of  the  king,    liood  s  Inst.     A  J 
in  cases  where  costs  are  not  given  by  aw,  after  a 
has  accepted  costs  from  the  defendant,  he  cannot  aggravate 
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fine ;  because  having  no  right  to  demand  costs,  if  he  takes 
them,  it  shall  be  intended  bv  way  of  satisfaction  of  the  wrong. 
2  H.  P.  C.  292.    See  this  Diet,  tit,  Costs. 

All  fines  belong  to  the  king,  and  the  reason  is>  because  the 
courts  of  justice  are  supported  at  his  charge;  and  wherever 
the  law  puts  the  king  to  any  charge  for  the  support  and  pro- 
tection of  his  people,  it  provides  money  for  that  purpose. 
Bract.  YI9.  When  a  person  is  fined  to  the  king,  notwith- 
standing the  body  remains  in  prison,  it  is  said  the  king  shall  be 
satisfied  the  fine  out  of  the  offender  s  estate.    4  Leon.  c.  393. 

By  the  common  law,  the  king  or  lord  may,  at  their  elec- 
tion, distrain,  or  bring  an  action  of  debt  for  a  fine  or  amerce- 
ment. Cro.  Eliz.  581  :  SaviL  93  :  Rast.  Enl.  151.  553.  606: 
2  H.  4.  24.  k  ;  10  //.  6.  1:  Rai/m.  6S.  But  with  respect  to 
fines  set  in  inferior  courts,  every  avowry,  or  declaration  of  this 
kind,  ought  expressly  to  show  that  the  offence  was  committed 
within  the  jurisdiction  of  the  court,  for  if  it  were  not,  all  the 
proceedings  were  coram  non  jndice>  and  a  court  shall  not  be 
presumed  to  have  jurisdiction  where  it  doth  not  appear  to  have 
one.  Hob.  129:  Rast.  EnL  553:  Co.  EnL  572.  Also  it  is 
advisable  to  allege,  that  the  offence  was  committed,  as  well  as  I 
presented,  and  to  show  the  names  of  the  presentors  and  the  j 
affeerors  in  setting  forth  a  presentment  or  afFeerment,  and  also 
to  show  that  proper  notice  was  given  of  holding  the  court. 
But  for  this,  see  Hawk.  P.  C. 

Of  common  right,  a  distress  is  incident  to  every  fine  and 
amercement,  in  a  torn  or  leer,  for  offences  within  the  juris- 
diction thereof ;  but  if  the  offence  were  only  the  neglect  of  a 
duty  created  by  custom,  and  of  a  private  nature,  it  is  clear, 
that  there  must  be  a  custom  to  warrant  a  distress,  and  perhaps 
Euch  custom  is  also  necessary,  though  the  duty  be  of  a  public 
nature.    2  HawL  P.  C. 

Also  the  sheriff  or  lord  may  for  such  fines  or  amercements 
distrain  the  goods  of  the  offender  even  in  the  highway,  or  in 
land  not  holden  of  the  lord,  unless  such  land  be  in  possession 
of  the  crown.  1  Rol.  Ah.  6?0 :  2  Inst.  104.  But  such  fines 
and  amercements  being  for  a  personal  offence,  no  stranger's 
beasts  can  lawfully  be  distrained  for  them,  though  they  have 
been  levant  and  couehant  upon  the  lands  of  the  offender. 
Owen ,  1 46 !  2Vfr£,  20. 

A  joint  award  of  one  fine  against  divers  persons  is  erro- 
neous; it  ought  to  be  several  against  each  defendant,  for 
otherwise  one  who  hath  paid  his  part  might  be  continued  in 
prison  till  the  others  have  paid  theirs,  which  would  be  in  effect 
to  punish  for  the  offence  of  another.    2  Hawk.  P.  C. 

A  fine  imposed  by  the  Court  of  K.  B.  upon  a  defendant 
convicted  of  a  misdemeanor,  may  be  levied  by  a  writ  of  levari 
facias,  issued  out  of  that  court  by  the  sheriff'   2  B.  $  A.  G09. 

The  manner  in  which  fines  imposed  in  the  different  courts, 
&c.  are  to  be  returned  and  levied,  is  regulated  by  several  recent 
statutes,  which  are  shortly  noticed  under  the  tit.  Escheat. 

FINES  to  the  King;  Fines  le  Rot/. j|  Under  this  head 
were  included  fines  for  original  writs.  On  originals  on  tres- 
pass on  the  case,  where  the  damages  were  laid  above  40/.  a  fine 
was  paid,  viz.  from  40/.  damages  to  100  marks  {661.  13s.  4d.), 
6s.  Sd.  From  100  marks  to  100/.  the  fine  was  10s.  From 
100/.  to  200 marks,  13s.  Id.;  from  200  to  250  marks,  Ids.  Sd.; 
from  250  to  300  marks  or  200/,  it  is  1  /.  fine ;  and  so  for  every 
100  marks  more,  vou  paid  6s.  Sd.}  and  everv  100/.  further  10*. 
Every  100/.  paid  10*.  fine.  7?,  H.  6  TV.  $  M.  Fines  were 
also  paid  for  original  writs  in  debt ;  for  every  writ  of  40/.  debt, 
6s.  Sd.,  and  if  it  were  of  100  marks,  but  6s.  Sd.,  and  for  every 
100  marks,  6s.  Sd.,  &c. ;  also  for  every  writ  of  plea  of  land,  if 
it  were  not  a  writ  of  right  patent,  which  was  for  the  yearly 
value  of  five  marks,  6s.  Sd.,  and  so  according  to  that  rate. 
19  6.  44  :  7  H.  6.  33  :  New  Nat.  Br.  212.  See  tit.  Fine 
of  Lands. 

Fine  pho  Redisseisina  capiekda.  A  writ  that  lay  for 
the  release  of  one  imprisoned  for  a  redisseisin,  on  payment  of 
a  reasonable  fine,    Reg.  Orig.  222. 

F jne  Fobce,  is  where  a  person  is  forced  to  do  that  which 


he  can  no  ways  help ;  so  that  it  seems  to  signify  an  absolute 
ncccssitv  or  constraint  not  avoidable.  Old  Nat.  Br.  63.  Stat. 
35  H.  8.  c.  12, 

FIN  I  HE.  To  fine,  or  pay  a  fine  upon  composition,  and 
making  satisfaction,  &c.  The  same  with  Jinern  facere,  men- 
tioned in  Leg.  //.I.e.  53.  And  in  Brompton,  p.  105.  and  in 
Hovedon,  p.  7 S3. 

FINITIO.  Death,  so  called  ;  because  vita  finitur  mortc. 
Blount. 

FINORS  of  GOLD  and  SILVER.  Are  those  persons 
who  purify  and  separate  gold  and  silver  from  coarser  metals, 
by  fire  and  water.  They  are  not  to  alloy  it,  or  sell  the  same, 
save  only  to  the  master  of  the  mint,  goldsmiths,  &c.  Stat* 
4  H.  7-  c.  2. 

F1RDFARE  and  FIRDWITE,  See  Ferdfare  and  Ferdwit. 
FIRDERINGA.     A  preparation  to  go  into  the  army. 
Leg.  H.  1. 

FIRE-ARMS.  By  stats.  53  G.  3.  c.  115  ;  55  G.  3.  c.  59 ; 
regulations  are  made  to  insure  the  proper  and  careful  manu- 
facturing of  fire-arms  in  England;  and  for  proving  the  barrels 
of  fire-arms,  usually  called  small  arms,  at  the  proof-house  of 
the  Gun-maker's  company  in  London  ;  or  at  the  gun  barrel 
proof-house  in  Birmingham.  These  acts  do  not  extend  to 
arms  for  military  service. 

By  9  G.  4.  c.  31.  §  1 1.  unlawfully  and  maliciously  shooting 
at  any  person,  or  by  drawing  a  trigger,  or  in  any  other  manner 
attempting  to  discharge  any  loaded  fire-arms  at  any  person 
with  intent  to  murder,  and  counselling,  aiding,  and  abetting 
therein,  are  capital  felonies. 

And  by  §  12.  the  like  of  such  acts  as  are  done  with  intent  to 
maim,  disfigure,  disable,  or  do  some  grievous  bodily  harm,  or 
to  resist  the  lawful  apprehension,  &c.  of  the  offender. 

Under  43  G.  S.  c.  58.  (now  repealed),  it  was  decided  that 
the  offence  of  shooting  was  complete,  if  a  pistol  is  fired  so  near, 
and  in  such  a  direction,  as  to  be  likely  to  kill  or  do  some  bodily 
harm  with  such  intent,  though  the  pistol  be  loaded  wTith  gun- 
powder and  paper  onlv.    C.  C.  R.  Q5. 

FIRE  and  FIRE-COCKS.  By  stat.  14  G.  3.  c.  78.  (the 
last  building  act)  churchwardens  in  London,  and  within  the 
bills  of  mortality,  are  to  fix  fire-cocks,  &c.  at  proper  distances 
in  streets,  and  keep  a  large  engine  and  hand-engine  for  extin- 
guishing fire,  and  ladders  and  fire-escapes,  under  the  penalty 
of  10/.  §  75.  And  to  prevent  fires,  workmen  in  the  city  of 
London,  &c.  must  erect  party- walls  between  buildings  of  brick 
or  stone,  of  a  certain  thickness,  &c.  under  penalties,  inflicted 
by  various  sections  of  the  act.  On  the  breaking  out  of  any 
fire,  all  the  constabl  cs  and  beadles  shall  repair  to  the  place 
with  their  staves  to  protect  property,  and  be  assisting  in 
putting  out  the  fire,  and  causing  people  to  work.  §  85.  No 
action  shall  be  had  against  any  person  in  whose  house  or 
chamber  a  fire  shall  accidentally  begin.  §  8fi.  See  this  Diet, 
tit.  Waste,  and  also  siaL  6  Anne,  c.  31.  now  said  to  be  made 
perpetual.    1  List.  530.  in  n.  7. 

By  the  said  stat.  1  4  G.  3.  c  78.  rewards  for  assistance  are 
payable  to  the  first  turncock  10s. ;  to  the  first  engine  not 
exceeding  30s.  ;  the  second  not  exceeding  20s. ;  the  third  10s. 
To  be  paid  by  the  churchwardens  or  overseers,  but  not  with- 
out the  approbation  of  an  alderman  or  justice  of  the  peace. 
The  churchwardens,  &c.  to  be  repaid  by  the  inhabitant  if  the 
fire  begins  in  a  chimney.  §§  76,  77,  78.  Insurance  offices  may 
lay  out  the  insurance  in  rebuilding  the  premises,  if  the  party 
suffering  does  not  give  security  to  do  so:  or  in  case  of  dis- 
agreement, not  settled  within  6'0  days.    §  S3. 

Firemen  exempt  from  being  impressed,  §  S2.  Penalty  on 
servants  firing  houses  by  negligence,  100/,  or  eighteen  months' 
imprisonment.  £  84.  Restrictions  on  boiling  turpentine, 
25  G.  3.  c.  11.    See  this  Diet.  tit.  Arson,  Burning,  Police. 

FIREBARE,  Sax.]    A  beacon  or  high  tower  by  the  sea- 
side, wherein  are  continual  lights,  either  to  direct  sailors  in  the 
night,  or  to  give  warning  of  the  approach  of  an  enemy,  Se* 
tit.  Beacon. 
4  a  2 


F  I  R 


FIREBOTE.  Fuel  for  firing  for  necessary  use,  allowed  by 
law,  to  tenants  out  of  the  lands,  &c.  granted  them.  See 

Estovers, 

FIRE-ORDEAL.    See  tit.  Ordeal. 

FIRE-WORKS.  No  person  whatsoever  shall  make,  sell, 
&c.  squibs,  rockets,  serpents,  &c,  or  cases,  moulds,  &c.  lor 
making  the  same  ;  and  every  such  offence  shall  be  adjudged 
a  common  nuisance,  and  persons  making  or  selling  squibs,  &c. 
shall  forfeit  5l. 

Persons  throwing  or  firing  squibs,  &c,  or  suffering  them, 
&c.  to  be  thrown  or  fired  from  their  houses,  incur  a  penalty  of 
5>(Xv.  Likewise  persons  throwing,  easting  or  firing,  or  aiding 
or  assisting  in  the  throwing,  casting  or  firing  of  any  squibs, 
rockets,  serpents,  or  other  fire- works,  in  or  into  any  public 
street,  house,  or  shop,  river,  highway,  road  or  passage,  incur 
the  like  penalty  of  20^,  and  on  non-payment  may  be  committed 
to  the  house  of  correction.    Stat.  9  «W  1°  C-J; 

This  statute  does  not  take  from  any  person  injured,  by 
throwing  of  squibs,  &c.  the  remedy  at  common  law;  for  the 
party  may  maintain  a  special  action  on  the  case  or  trespass, 
&c.  for  recovery  of  full  damages.  And  as  the  above  statute 
declares  the  offences  to  he  common  nuisances,  they  may  clearly 
also  he  prosecuted  by  indictment.  2  Bum's  Just.  Fireworks: 
Russell,  i.  47-  303. 

By  3  G.  4.  c.  126*  §  121.  a  penalty  of  40*.  is  imposed  for 
making  bonfires,  or  wantonly  letting  off  any  firework  within 
eighty  feet  of  the  centre  of  any  turnpike  road. 

FIRE  and  SWORD.  Letters  of;  these  anciently  issued 
from  the  privy  council  in  Scotland,  directed  to  the  sheriff  of 
the  county,  authorising  him  to  call  for  the  assistance  of  the 
county  to  dispossess  a  tenant  retaining  possession,  contrary  to 
ihe  order  of  a  judge,  or  judgment  of  a  court. 

FIRM  A .  Victuals  or  provisions ;  also  rent,  &c.  See  tit.  Farm. 

FIRM  A  ALBA.  Rent  of  lands  let  to  farm,  paid  in  silver 
not  in  provision  for  the  lord's  house.    See  Alba  Firma. 

FIRM  A  NOCTIS.  A  custom  or  tribute  anciently  paid 
towards  the  entertainment  of  the  king  for  one  night  according 
to  Domesday.  Comes  Meriton  T.  R.  E.  reddehat  firmam  unius 
noctis,  &c.  i.  c,  provision  or  entertainment  for  one  night,  or  the 
value  of  it.    Temp,  Reg.  Edw.  Confess. 

FIRMAM  REGIS.  Anciently  pro  villa  regia,  seu  regis 
mancrio.  Spelm. 

FIRM  AT  IO.  Firmattonis  Tempus,  Doe  season,  as  op- 
posed to  buck  season.  31  H.  3.  Firmatio  signifies  also  a  sup- 
plving  with  food.    Leg.  Ince,  c.  34, 

F  I'll  M  l."  RA.  Frcejirmagc.  IV.  da  Cressi  gave  to  the  monks 
of  Bhjth  a  mill,  cum  libera  Jirmura  of  the  dam  of  it.  Reg.  de 
RIt/l/i  Tins  has  been  interpreted  liberty  to  scour  and  repair 
the  mill  dam,  and  carry  away  the  soil,  &e.  Blount 

F 1  RST-  F  EDITS,  Primitive  The  profits  after  avoidance 
of  every  spiritual  living  for  the  first  year,  according  to  the 
valuation  thereof  in  the  king  s  books.  These  were  given  in 
ancient  times  to  the  pope  throughout  all  Christendom,  and 
were  first  claimed  by  him  in  England  of  such  foreigners  as  he 
bestowed  benefices  "on  here  by  way  of  provision  ;  afterwards 
they  were  demanded  of  the  clerks  of  all  spiritual  patrons,  and 
at  length  of  all  other  clerks  on  their  admission  to  benefices; 
but  upon  the  throwing  off  the  pope's  supremacy  in  the  reign  of 
Henry  VIII.  they  were  translated  to,  and  vested  in,  the  king, 
as  appears  by  the  stat.  2(5  H.  8.  c.  8.  and  a  new  valor  benefit 
ciorum  was  then  made,  by  which  the  clergy  are  at  present 
rated.  This  valor  benefchrum  is  what  is  commonly  called, 
the  king's  books;  a  transcript  of  which  is  given  in  Ecton's 
Thesaurus  and  Bacon's  Liber  Regis.  And  for  the  ordering 
thereof;  there  was  a  court  erected,  32  H.  8.  but  dissolved  soon 
after.    See  Valor  Ecclcsiasricus. 

Though  by  stat.  1  Eliz.  c>  4.  these  profits  are  reduced  again 
to  the  crown,  yet  the  court  was  never  restored ;  for  all  matters 
formerly  handled  therein,  were  transferred  to  the  Exchequer, 
within  the  sur\rey  of  which  court  they  now  remain. 

By  stat.  26  IL  8.  c.  3.  (extended  to  Ireland  by  Irish  act, 
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powered  to  examine  into  the  value  of  every  ecclesiastical 
benefice  and  preferment  in  their  several  dioceses ;  and  clergy- 
men entered  on  their  livings  before  the  first-fruits  are  paid  or 
compounded  for,  are  to  forfeit  double  value.  But  stat.  i  Eliz. 
c.  4.  ordains,  that  if  an  incumbent  on  benefice  do  not  live  half 
a  year,  or  is  ousted  before  the  year  expire,  bis  executors  are  to 
pay  only  a  fourth  part  of  the  first-fruits :  and  if  he  lives  the 
year,  and  then  dies,  or  be  ousted  in  six  months  after,  but  half 
the  first-fruits  shall  be  paid;  if  a  year  and  a  half,  three 
quarters  of  them ;  and  if  two  years,  then  the  whole ;  not 
otherwise.  The  archbishops  and  bishops  have  four  years 
allowed  for  the  payment,  and  shall  pay  one  quarter  every  year, 
if  they  live  so  long  upon  the  bishopric:  other  dignitaries  In 
the  church  pay  theirs  in  the  same  manner  as  rectors  and  vicars. 
By  the  stat.  27  H.  8.  c.  8.  no  tenths  are  to  be  paid  for  the 
first  year,  as  then  the  first-fruits  are  due,  and  by  several  sta- 
tutes of  Anne,  if  a  benefice  be  under  50/.  per  annum  clear 
yearly  value,  it  shall  be  discharged  of  the  payment  of  first- 
fruits  and  tenths. 

This  queen  also  restored  to  the  church  what  had  at  first  been 
thus  indirectly  taken  from  it,  not  by  remitting  the  tenths  and 
first-fruits  entirely,  but  by  applying  these  superfluities  of  the 
larger  benefices  to  make  up  the  deficiencies  of  the  smaller ;  for 
this  purpose  she  granted  a  charter,  confirmed  by  stat.  2  Anne, 
c.  1 1-  whereby  all  the  revenue  of  the  first-fruits  and  tenths  is 
vested  in  trustees  for  ever-,  to  form  a  perpetual  fund  fur  the 
augmentation  of  poor  livings  under  50/.  a  year.  This  is  usually 
called  Queen  Anne's  bounty,  which  has  been  still  further  ref- 
lated by  subsequent  statutes ;  though  it  is  to  be  lamented  that 
the  number  of  such  poor  livings  is  so  great,  that  this  bounty, 
extensive  as  it  is,  will  be  slow,  and  almost  imperceptible  in  its 
operation  ;  the  number  of  livings  under  50l.  certified  by  the 
bishops  at  the  commencement  of  the  undertaking  being  5597; 
the  revenues  of  which,  on  a  general  average,  did  not  exceed 
231.  per  arm.  See  1  Comm.  2So.  286.  cum  nolis,  ib.  See  also 
the  stats.  5  Anne,  c.  24 :  6  Anne,  c.  27  :  1  G.  L  c\  10:  and 
45  G.  8.  c.  84. 

A  similar  application  was  made  of  these  piofits  in  Ireland 
under  the  board  of  first-fruits  by  the  Irish  act  2  0.  1.  c.  15, 
and  many  subsequent  statutes ;  all  of  which  were  repealed  by 
the  3  and  4  W.  4.  c.  37.  and  the  payment  of  first-fruits  aboi* 
ished,  so  far  as  relates  to  that  country. 

FISH,  FISHERIES,  and  FISHING. 

The  taking  of  fish  in  rivers  and  great  waters,  where  they 
were  unrestrained  of  their  natural  liberty,  has  never  been  con- 
sidered larceny  at  common  law.  But  it  was  otherwise  of  fish  con- 
tained in  a  trunk  or  net,  on  the  principle  that  when  animal^ 
though  firm  naturae*  are  fit  for  the  food  of  man,  and  are  re- 
claimed  or  confined,  larceny  may  be  committed  of  them. 
2  InsL  109:  1  Hale,  511  :  2  Hawk.  c.  33.  §  41  :  4-  Comt. 
235  :  2  East,  P.  C.  6"0?.  And  some  contended  it  was  larceny 
to  steal  fish  from  a  pond,  if  the  pond  were  private  enclosed 
property a  and  of  such  kind  and  dimensions  that  the  fish 
within  "it  might  be  considered  as  restrained  of  their  natural 
libertv,  and  liable  to  be  taken  at  any  time,  at  the  pleasure  of 
the  owner.    1  Hawk.  c.  33.  §3$  :  2  East,  P.  G  610 :  3  Bm 

191-  , 
This  offence  is  now,  however,  declared  by  statute  to  be  a 

misdemeanor.    See  post.  . 

By  the  7  and  8  G.  4.  c.  27.  all  former  statutes  relative  to 
the  offences  of  fishing  in  and  injuring  ponds  and  private  nsn- 
eries,  are  repealed,  ,      -  » 

Bv  §  34.  taking  or  destroying  fish  in  water  running  tnrougn 
or  in  land  adjoining  or  belonging  to  the  dwelling-house  of  any 
person  who  is  the  owner  of  such  water,  or  has  a  right 
fishing  therein,  is  a  misdemeanor;  and  taking  or  MPjg 
or  attempting  to  take  or  destroy,  fish  in  any  water  net  be  n 
such  as  aforesaid,  but  which  is  private  property,  or  m  ttiutn 
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there  is  any  private  right  of  fishing,  subjects  the  offender,  on 
summary  conviction  before  a  justice,  to  a  penalty  not  exceed- 
ing 51  over  and  above  the  value  of  the  fish  taken  or  destroyed. 

These  enactments  do  not  extend  to  angling  in  the  daytime ; 
but  any  person  so  angling  in  such  water  as  first  mentioned  is 
liable  to  a  penalty  of  5/,t  and  in  such  water  as  last  mentioned 
to  one  of  2/.,  on  conviction  before  a  justice. 

§  35.  authorizes  the  owner  of  the  ground,  water,  or  fishery, 
or  his  servants,  to  demand  of  any  person  offending  against  the 
act,  his  rods,  lines,  or  otiicr  implements,  and  to  seize  the  same 
for  the  use  of  such  owner,  if  they  are  not  immediately  deli- 
vcrcd  up.  IVrsoiiN  angling  in  the  daytime,  and  whose  imple- 
ments are  taken  or  delivered  up,  are  exempted  from  any  further 
damages  or  penalty. 

For  the  provisions  of  the  act  with  respect  to  oysters,  see  that 
title. 

Numerous  statutes,  commencing  in  the  reign  of  Edward  I., 
have  been  passed  for  the  preservation  of  salmon  and  other 
fish  in  rivers,  and  regulating  the  size  and  time  at  which  they, 
as  well  as  sea* fish,  may  be  taken.  Many  of  the  enactments 
are  conflicting  and  obscure;  and  the  law  on  the  subject  stands 
greatly  in  need  of  revision  and  consolidation.  The  following 
is  a  very  general  abridgment  of  some  of  the  principal  acts — . 

By  stat.  2  II.  iu  c-  15.  no  person  may  fasten  nets,  &e.  across 
rivers  to  destroy  fish,  and  disturb  passage  of  vessels,  on  pain  of  5l. 

By  stat.  1  Eliz.  c.  17-  (made  perpetual  by  stat.  3  Car.  I. 
c.  4.)  no  fisherman  shall  use  any  net  or  engine  to  destroy  the 
fry  of  fish ;  and  persons  using  nets  for  that  purpose,  or  taking 
salmon  or  trout  out  of  season,  or  any  fish  under  certain  lengths, 
are  liable  to  forfeit  20$. 3  and  justices  of  the  peace  and  the 
lords  of  leets  have  power  to  put  the  acts  in  force. 

The  stat.  4  and  5  Anne,  c.  21.  was  made  for  the  increase 
and  preservation  of  salmon  in  rivers  in  the  counties  of  South- 
ampton and  Wilts ;  requiring  that  no  salmon  be  taken  between 
the  1st  of  August  and  12th  of  November,  or  under  size,  &c. 
And  by  slat.  1  G.  I.e.  18,  (altered  as  to  the  river  Ribble,  by 
stat.  23  (Jr.  2.  c.  26.)  salmon  taken  in  the  rivers  Severn,  Wye, 
Were,  Tees,  Ouse,  &t\  are  to  be  1 S  inches  long  at  least ;  or 
the  persons  catching  them  shall  forfeit  51. ;  and  sea  fish  sold 
must  be  of  the  length  following,  viz.  bret :  and  turbot  16 inches, 
brill  and  pearl  14,  eodlin,  bass,  and  mallet  12,  sole  and  place  8, 
flounders  7?  whiting  6  inches  long,  &c.  on  pain  of  forfeiting 
20*.  to  the  poor  and  the  fish. 

Besides  the  above,  thus  particularized,  the  following  statutes 
relate  to  the  same  subject. —  West.  (13  E.  1.)  c.  47.  and 
13  R.  2.  c.  19.  (altered  'by  9  Anne,  c.  26:  1  ft  h  *U  2.  c.  18  : 
23  G.  2.  c  26:  43  G.  3.  c.  lxi. ;  and  45  G.  3.  c.  33.)  as 
to  salmon  and  their  fence  months.—  31  E.  3.  st.  2.  c.  Land 
85  E.  3.  (Ordin  of  Herrings)  as  to  forestalling  Iter  rings. — 
31  E.  3.  st.  2.  <\  2.  selling  of  herring  at  Yarmouth. — Id.  c.  3.  as 
to  stock-fish  and  salmon. — 17  R.  2,  c.  9.  appoints  justices  to  be 
conservators  of  rivers — 14  H.  6\  c.  6.  as  to  foreigners  selling 
fish. — 1 1  II.  7.  c.  23.  as  to  pickled  salmon  and  herrings. — 
2  and  3  E.  0*.  c.  6-  forbids  the  granting  licences  to  fish  in 
foreign  parts.— 5  Eliz.  c.  5,  as  to  toll  of  fish. — 1  Jac.  1.  c.  23. 
as  to  trespass  by  herring  fishers* — 3  Jar.  I.e.  12.  as  to  wears  on 
the  sea  shore.— 13  and  14  Car.  2.  c.  28.  as  to  pilchard  fishery. 

— 1.0  Car.  2.  c*  Hi.  Packing  herrings.  Newfoundland  fishery  

30  Car.  2.c.  <).  Severn  fishery. — 4  Anne,  c.  15.  S tower  fishery. — 
2  G2.  c.  1 9.  Ouster  fishery  in  Med  wan,  &e.  {and  see  tit.  Oysters.) 
—  9  G.  2.  c*  3i.  Lobster  fishery  on  the  coast  of  Scotland. — Stat. 
30  G.  2.  c.  21.  regulates  the  fishery  in  the  Thames  and  Med- 
way. — 11  G.  3.  c.  27  '  15  G.  3.  c.  4f>.  Salmon  fishery  in  the 
Tweed. — 16  G.  3.  c.  36.  Cornwall  Pilchard  fishery;  and  see 
also  stat.  31  G.  3.  c.  45  :  45  G.  3.  c.  102:  48  c.  6*8.— 

Salmon  fishery  in  England,  58  G.  3.  c.  43. 

Various  statutes  have  been  made  as  to  the  particular  supply 
and  sale  of  fish  in  London  and  Westminster,  viz. 

Stat.  17  R-  2.  e.  appoints  the  mayor  of  London  conser- 
vator of  the  Thames.  Stat  10  and  1 1  IV.  3.  c  4:  9  Anne, 
c.  26:  3  G.  3.  c.  27:  and  2  G.  3.  c.  J  5.  fur  regulating 


Billingsgate  market ;  the  water  bailiff's  duty,  and  the  Fish- 
mongers' Company.  The  39  G.  3.  c.  118.  authorises  the 
sale  of  fish  in  Billingsgate  market  by  retail.  A  long  and 
particular  stat.  22  G.  2.  c.  49-  to  establish  an  open  fish  market 
in  Westminster,  was  never  put  in  force.  See  stat  30  G.  3. 
c.  54.  which  vests  the  estate  and  property  of  the  trustees  of 
Westminster  fish  market  in  the  Marine  Society.  24  G.  2* 
c.  44.  was  passed  to  protect  officers  in  their  duty,  under  the 
several  statutes  against  forestalled  of  fish,  &e. — Finally,  the 
stats.  29  G.  2.  c.  39.  and  S3  G.  2.  c.  27.  were  made  to 
regulate  the  sale  of  fish  at  the  first  hand  in  the  fish  markets 
in  London  and  Westminster;  and  to  prevent  salesmen  of 
fish  buying  fish  to  sell  again  on  their  own  account ;  and  to 
allow  bret  and  turbot,  brill  and  pearl,  although  under  the 
respective  dimensions  mentioned  in  1  G.  1.  c.  18.  to  be  im- 
ported and  sold  ;  and  to  punish  persons  who  shall  take  or  sell 
any  spawn,  brood,  or  fry  of  fish,  unsizeable  lish,  or  fish  out  of 
season,  or  smelts  under  the  si^e  of  five  inches.  These  acts  are 
amended  as  to  the  sale  of  eels  by  stat,  42  G*  3.  c.  I9< 

By  this  latter  act  every  master  of  a  vessel  is  to  give  a  true 
account  of  the  several  sorts  of  fish  brought  alive  to  the  Nore 
in  his  vessel,  and  if  after  such  arrival,  he  shall  wilfully  destroy 
or  throw  away  any  of  the  said  fish,  not  being  unwholesome  or 
unmarketable,  &c,  he  is  liable  to  be  committed  to  the  house  of 
correction,  and  kept  to  hard  labour  for  any  time  not  exceeding 
two  months  nor  less  than  one.  And  see  further  stat.  2  G.  3. 
c.  15.  for  the  better  supplying  the  cities  of  London  and  West- 
minster with  fish,  by  means  of  fish  machines,  and  to  reduce 
the  exorbitant  price  thereof ;  and  to  protect  and  encourage 
fishermen, — The  stat.  2  G.  3,  c.  15.  is  repealed  by  stat. 

50  G.  3.  c.  108.  so  far  as  relates  to  the  exemption  from  being 
impressed,  except  as  to  existing  protections  under  that  act; 
and  new  regulations  are  established  for  the  protection  of 
mariners  employed  in  the  fisheries  on  the  coasts.  The  exemp- 
tion from  being  impressed,  contained  in  §  2.  of  50  G.  3.  c.  108. 
extends  to  a  lobster  fishery  carried  on  by  British  subjects  at 
Heligoland,  to  supply  London  with  that  fish.  1  Manl.  fy  Sehv. 
Rep.  223. 

A  regular  fish  market  is  now  held  at  Hungerford  market, 
which  has  been  established  and  re- built  under  the  provisions  of 
an  act  of  the  11  G*  4.  c.  70. 

For  so  much  concerning  the  several  national  fisheries  as 
relates  to  the  commerce  and  navigation  of  the  country,  see  tit. 
Navigation  Acts,  V. 

The  Newfoundland  Fisheries  are  at  present  regulated  by 
stats.  28  Or.  S-  C*  35:  5  4.  c.  51.  which  is  by  2  and  3  W.  4. 
c.  79-  continued  till  31st  Dee.  ]  H34. 

Greenland  Fishery.— Stats.  4  and  5  W.  §  M.  c.  I  7  :  I  Anne, 
st.  I.  ct  16:  44  G.  3.  c.  35.  continued  bv  several  subsequent 
acts.    And  see  55  G.  3.  c.  39. 

Southern  Whale  Fisherv. — 42  G.  3.  c.  77  :  43  G.  3.  c.  90  - 

51  G.  3.  c.  34, 

British  White  Herring  Fishery.—  2fi  G.  3.  c.  81  :  27  G.  3. 
c.  10:  35  G.  3.c.  56:  Sfl  G.  3.  c.  100:  48  G.  3.  c.  1  j  0  - 
51  G.  3.  c.  101 :  52  G.3.c.  153:  55G.3.C-9*:  land2G.4. 
c.  79:  5  G.  4.  c.  0*4:  7  G.  4.  c.  34:  11  (i  4.  and  I  W.  4. 
c.  54. 

Scotch  Fisheries, — 13  G,  L  c.  26.  30  :  29  G.  2.  c.  23  :  26  G  3 
c.  81.  106:  48  G.  3.  c.  110. 

Scotch  Salmon  Fisheries. — 9  G.  4.  c.  39. 

For  the  encouragement  and  improvement  of  the  fisheries 
on  the  coast  of  Ireland,  see  stat.  59  G.  3.  c.  109 ;  1  and  2  G.  4. 
c.  79'  5  G,  4.  c.  64:  7  G.  4.  c.  34:  11  G.  4.  and  1  W.  * 
c.  54. 

For  permitting  the  Americans  to  fish  in  certain  districts  on 
the  coast  of  Newfoundland,  Labrador,  &c.,  see  stat.  5<)  G  3 
c.  33. 

By  the  custom  of  the  whale  fishery  among  the  Callipagos 
islands,  he  who  strikes  a  whale  with  a  loose  harpoon  is  entitled 
to  receive  half  the  produce  from  him  who  kills  it.  But  unless 
he  who  strikes  a  fish  continues  his  dominion  until  he  has 
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reduced  it  into  possession,  any  other  person  who  kills  it  acquires 
the  entire  property-    1  Jl\  P.  Taunt.  241. 

However,  the  first  striker  is  entitled  to  the  fish,  though  the 
harpoon  may  be  detached  from  the  line  when  the  second 
striker  strikes,  if  the  fish  be  so  entangled  in  the  line  that  he 
might  probably  have  seemed  him  without  the  interference  of 
the  second  striker.  ]  Moo.  <$■  Malk.  58.  And  if,  while 
the  fish  is  fast  to  the  haqioon  of  the  tint  striker,  another  comes 
up  unsolicited,  and  so  disturbs  the  fish  that  he  breaks  from  the 
first  harpoon,  and  then  he  strikes  him  and  secures  him,  the 
fish  still  belongs  to  the  first  striker.    1  Moo.  $  Malk.  59. 

By  the  6  G.  4.  c.  105.  all  former  statutes  relating  to  the 
importation  of  foreign  fish  were  repealed  ;  and  by  6  G.  4.  c.  107- 
all  fish  of  foreign  taking:  or  curing,  or  in  foreign  vessels, 
except  turoot  and  lobsters,  stock-fish,  live  eels,  anchovies, 
sturgeon,  botargo,  and  caviare,  are  prohibited. 

FISHING,  Right  of,  and  property  of  fish.  It  has 
been  held,  that  where  the  lord  of  the  manor  hath  the  soil  on 
both  sides  the  river,  it  is  a  good  evidence  that  he  hath  the 
right  of  fishing,  and  it  puts  the  proof  upon  him  who  claims  a 
free  fishery  ;  but  where  a  river  ebbs  and  flows,  and  is  an  arm 
of  the  sea,  there  it  is  common  to  ally  and  he  who  claims  a 
privilege  to  himself  must  prove  it;  for  if  trespass  is  brought  for 
fishing  there,  the  defendant  may  justify  that  the  place  where,, 
is  an  arm  of  the  sea,  in  which  every  subject  of  our  lord  the 
king  hath  and  ought  to  have  free  fishery. 

In  the  Severn,  the  soil  belongs  to  the  owners  of  the  land  on 
each  side ;  and  the  soil  of  the  river  Thames  is  in  the  king,  &c., 
but  the  fishing  is  common  to  all.  1  Mod.  105-  He  who  is 
owner  of  the  soil  of  a  private  river,  hath  a  separate  or  several 
fishery;  and  he  that  hath  free  fishery  hath  a  property  in  the 
fish,  and  mav  bring  a  possessory  action  for  them  ;  but  communis 
piscaria  is  like  the  case  of  all  other  commons.  2  Sulk.  637. 
See  post. 

There  are  three  sorts  of  fisheries  or  piscaries*  Free  fishery; 
several  (or  separate)  fishery  ;  and  common  of  piscary. 

A  free  fishery,  or  exclusive  right  of  fishing  in  a  public  river, 
is  a  royal  franchise  ;  this  differs  from  a  several  fishery ;  because 
be  that  has  a  several  fishery  must  also  he  (or  at  least  derive  his 
right  from)  the  owner  of  the  soil.  It  differs  also  from  a  com- 
mon  of  piscary,  in  that  the  free  fishery  is  an  exclusive  right, 
the  common  of  piscary  is  not  so ;  and  therefore  in  a free  fishery 
a  man  has  property  in  the  fish  before  they  are  caught :  in  a  co?n- 
■won  of  piscary,  not  till  afterwards :  2  Comm.  39,  40 ;  hut  see 
l  Inst.  122.  {a)  n.  7.  As  to  a  free  fishery  no  new  franchise  can 
at  present  be  granted  of  it,  by  the  express  provision  of  Magna 
Chart  a,  c.  if),  and  the  franchise  must  be  at  least  as  old  as  the 
reign  of  Henry  II.  2  Comm.  41 7- 

The  strict  definition  of  a  several  fishery  is  an  cc  exclusive 
right  of  fishery  in  the  soil  of  another,"  although  it  appears  to 
be  still  an  unsettled  question,  whether  a  person  can  have  a 
several  fishery  without  being  also  owner  of  the  soil.  5  Burr. 
2814:  2  Comm.  39:  Co.  Lit.  122.  a.  n.  7:  Doug.  56.  The 
better  opinion,  however,  is,  that  although  the  right  must  have 
been  originally  derived  from  the  owner  of  the  soil,  it  may 
exist  in  a  person  having  no  interest  therein ;  and  one  of  the 
cases  already  quoted  establishes,  that  by  a  grant  or  demise  im~ 
mediately  from  the  owner  of  the  soil,  a  several  right  of  fishery 
may  be  created,  and  be  declared  on  as  such.    5  Burr.  2814. 

Common  of  piscary  or  fishery  is  defined  to  be  a  liberty  of 
fishery  in  common  with  others  in  a  stream  or  river,  the  soil 
whereof  belongs  to  a  third  person.  2  Comm.  34.  It  does  not 
differ  in  any  respect  from  other  commonable  rights,  and  tres- 
pass will  not  lie  for  an  injury  to  it.  2  Salk.  637*  See  tit. 
Common. 

There  may  be  a  prescriptive  right  in  a  subject  to  a  several 
fishery  in  an  arm  of  the  sea.    4  Term  Rep.  K.  B.  439. 

Prima  facie,  every  subject  has  a  right  to  take  fish  found 
upon  the  sea  shore  between  high  and  low  water  mark.  But 
such  general  right  may  be  abridged  by  the  existence  of  an  ex- 
clusive right  in  some  individual,    2  Bos.  $f  Pull.  472. 


A  several  fishery  enjoyed  by  a  subject  in  a  navigable  river, 
where  the  tide  flows,  under  a  grant  before  time  of  memory,  ^ 
an  incorporeal  hereditament,  and  consequently  a  term  for  years 
cannot  be  created  in  it  without  deed.    5  Barn.  *  C  875 

FISHMONGERS'  COMPANY.  Formerly  the  wealthiest 
and  most  powerful  of  the  civic  associations  or  companies  of  the 
city  of  London.  Originally  it  consisted  of  two  great  bodies : 
the  salt-fishmongers,  who  were  incorporated  by  letters  patent 
in  1433,  during  the  reign  of  Henry  VL;  and  the  stock-fish- 
mongers, incorporated  by  charter  from  Henry  VTL  in  1509. 
These  two  companies  were  incorporated  into  one  by  Henry  VIII* 
in  1536,  under  the  title  of  «  The  Wardens  and  Commonalty 
of  the  Mystery  of  Fishmongers and  thus  united]  they  form 
the  fourth  city  company,  standing  immediately  after  the 
drapers',  and  before  the  goldsmiths1. 

By  stat.  9  Anne,  c.  26.  there  shall  be  a  master,  wardens,  and 
assistants  of  the  Fishmongers'  Company  in  London,  chosen 
yearly  at  the  next  court  of  the  lord  mayor  and  aldermen  after 
the  I Oth  of  June,  who  are  constituted  a  court  of  assistants; 
and  they  shall  meet  once  a  month  at  their  common  hall,  ft 
regulate  abuses  in  fishery,  register  the  names  of  fishermen,  and 
mark  their  boats,  &c. 

FISHGARTH,  A  dam  or  wear  in  a  river,  made  for  the 
taking  of  fish,  especially  in  the  rivers  of  Ouse  and  Humber. 

FISH  POND.  One  that  has  a  close  pond  in  which  there 
are  fish,  may  call  them  pisces  suos  in  an  indictment,  &c.  But 
he  cannot  call  them  as  bona  cy  catalla,  if  they  be  not  in 
trunks.  There  needs  no  privilege  to  make  a  fish  pond,  as  there 
doth  in  case  of  a  warren.    Mod.  Ca.  143. 

By  7  and  8  G.  4.  §  15.  breaking  down  or  destroying  the  dam 
of  any  fishpond,  or  of  any  water  which  is  private  property,  or 
in  which  there  is  any  private  right  of  fishery,  with  intent  to 
take,  destroy,  or  cause  the  loss  of  the  fish  therein,  or  putting 
lime  or  other  noxious  material  therein,  with  intent  to  destroy 
the  fish,  is  declared  to  he  a  misdemeanor  punishable  with 
transportation  for  seven  years,  &c. 

As  to  taking  or  destroying  fish  in  fishponds,  see  tit.  Fish. 

FISH  ROYAL.  Whale  and  Sturgeon  which  the  king  is 
entitled  to  when  either  thrown  on  shore  or  caught  near  the 
coasts.    Plowd.  SI 5.    See  tit.  King, 

FISK  (from fiscus,  the  Treasury).  The  right  of  the  crown 
to  the  moveable  estate  of  a  person  denounced  Rebel  Scotch 
Diet. 

FIXTURES.  Chattels  or  articles  of  a  personal  nature 
which  have  been  affixed  to  land. 

It  is  a  maxim  of  great  antiquity,  that  whatever  is  fixed  to 
the  realty  is  thereby  made  a  part  of  the  realty  to  which  it  ad- 
heres, and  partakes  of  all  its  incidents  and  properties.  By  the 
mere  act  of  annexation  a  personal  chattel  becomes  a  parcel  of 
the  freehold  itself,  quicquid  plantatur  solo  solo  cedit.  This 
general  principle  is  recognised  in  almost  all  of  the  cases  on  the 
subject,  and  particularly" in  the  following  authorities.  10  H. 1* 
pi.  2  :  20  H.  7-  IS :  20  H.  7.  26  :  Co.  Lit.  53-  a.  4 :  Co,  63: 
B.  N.  P.  34  :  Amb.  113:3  Alh  13:3  East.  50 :  7  Taunt.  19O. 

The  rule  has,  however,  been  greatly  relaxed  in  modem 
times,  and  many  exceptions  to  it  established  in  favor  of  trade. 

Questions  respecting  the  right  to  fixtures  chiefly  arise  between 
three  classes  of  persons:  1.  Landlord  and  tenant:  %  1« 
executors  of  tenant  for  life,  or  tenant  in  tail,  and  the  remainder 
man  or  reversioner :  3.  The  personal  representative  and  the 
heir  of  the  deceased  owner  of  the  inheritance* 

I.  Landlord  and  Tenant.— It  is  by  no  means  clear  from 
the  old  authorities  that  an  exception  of  any  kind  from  the 
general  rule  was  formerly  allowed  to  lessees ;  but  the  privi- 
lege of  a  tenant  to  remove  fixtures  set  up  in  relation  to  trade  was 
authoritatively  laid  down  by  C  J.  Holt  in  Poole*  case, 
1  Salk.  368.  and  has  been  recognised  in  a  series  ot  modem 
decisions.  u^**.- 

The  following  general  rules  seem  to  be  the  result  ot  xm 
cases  between  landlords  and  tenants.  ^  .* 

I.  A  tenant  may  take  away  things  which  he  has  mmwu 
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affixed  to  the  premises  for  the  purpose  of  trade  and  manu- 
facture* 

For  instanee>  vessels  and  utensils  of  trade,  such  a3  furnaces, 
coppers,  brewing  vessels,  fixed  vats,  salt-pans,  and  the  like. 

1  Salk.  368:  3  AtL  13:  Amb.  113  :  1  H.  if.  c25<):  3  East,  56: 
B.  N.  P.  U. 

Machinery  in  breweries,  collieries,  mills,  &cv  such  as  steam- 
engines,  cider-mills,  and  the  like.  3  AtL  12:  Amb.  114: 
B.  N.  P.  84 :  3  EaU}  53 :  3  Esp.  1 1  :  2  B.  $  A.  1 65. 

Buildings  for  trade,  as  a  varnish  house;  at  least  if  built  on 
plates  laid  on  brickwork  (2  East,  88)  ;  and  so,  it  would  seem, 
sheds  called  Dutch  barns,  formed  of  uprights  rising  from  a 
foundation  of  brickwork.  3  Esp.  11.  But  see  $  East,  47- 
55,  56, 

It  has  not  been  distinctly  established  that  a  tenant  may 
remove  substantial  and  permanent  additions  to  the  premises, 
although  built  exclusively  for  the  convenience  of  his  trade  j 
such  as  lime-kilns,  pottcrv,  or  brick-kilns  (see  4  T.  R.  504: 

2  B.  $  C.  60S) ;  windmills  (see  4  Leon.  241  :  6  T.  11.  377  : 
1  B.  8f  B.  506)  or  watci  mills,  or  workshops,  storehouses,  ami 
buildings  of  that  description.  Neither  is  it  satisfactorily  laid 
down,  that  erections  of  a  less  substantial  nature  than  these  are 
in  all  cases  removable  by  a  tenant ;  as  for  example,  the 
furnaces  and  flues  of  a  smelt ing-house,  glass-house,  &c,  or  the 
stones  and  floors  of  a  malting-house.  Cases  of  this  kind  are 
subject  to  considerable  doubt,  particularly  where  the  removal 
of  the  article  would  greatly  deteriorate  the  freehold  to  which  it 
is  attached,  or  where  the  structure  and  substance  of  the  thing 
itself  must  be  destroyed  before  it  can  be  taken  away. 

2.  Besides  trade  fixtures,  a  tenant  may  remove  certain 
articles  which  he  has  put  up  for  the  ornament  and  furniture  of 
his  house,  and  for  His  domestic  use  and  convenience. 

Of  the  first  class,  the  authorities  furnish  the  following 
examples : — 

Hangings,  tapestry,  and  pier  glasses  nailed  to  the  walls  or 
panels  of  a  house  ;  and  even,  it  is  said,  where  they  are  put  up 
in  lieu  of  wainscot,  marble,  or  other  ornamental,  as  ehimnev- 
pieces;  marble  slabs,  window  blinds,  wainscot  fixed  to  the 
walls  by  screws,  and  the  like.    2  Freem.  249:  Mos.  112: 

1  P.  W.  94 :  Sir.  11 41  :  3  AtL  12:  Amb.  113:  1  II.  B.  260  : 

2  Sauna1.  259. //.  II  :  3  East,  53 :  J  Taunt.  1<)1  :  2  B.  &  B.  58  : 
lB.^C.77. 

But  articles  of  this  description  can  only  be  removed  where 
they  are  so  attached  to  the  premises  as  not  to  have  become  a 
part  of  the  substance  and  fabric  of  the  house.  For  it  appears 
that  a  tenant  cannot  remove  an  article,  though  meant  for 
ornament  merely,  if  it  be  so  substantially  united  to  the  build- 
ing that  its  removal  would  materially  injure  the  structure. 
So  neither  will  he  be  allowed  to  take  away  erections  which 
may  be  considered  as  permanent  additions  or  improvements  to 
the  estate.    3  Esp.  11. 

Thus  it  has  been  held,  he  is  not  entitled  to  pull  down  a  con- 
servatory built  on  a  brick  foundation,  and  which  is  intimatelv 
connected  with  the  dwelling  house  (2  B.  Sf  B.  54:  4  B. 
Moore,  440)  :  or  a  pinery  erected  on  brickwork,  although  built 
in  a  garden,  and  detached  from  the  house  itself.    Id.  Ibid. 

But  a  tenant  may  so  construct  an  erection  or  building  that 
it  shall  not  be  considered  to  be  affixed  to  the  freehold  in  con- 
templation of  law ;  and  then,  whatever  its  purposes  may  be, 
and  however  substantial  it  is  in  itself,  the  landlord  will  have 
no  right  to  it  at  the  end  of  the  term.  For  unless  a  thing  is 
absolutely  attached  to  the  realty  by  being  let  into  the  ground, 
or  united  to  the  freehold  by  means  of  nails,  screws,  bolts, 
mortars,  or  the  like,  the  law  regards  it  as  a  mere  loose  and 
moveable  chattel. 

Thus  if  a  tenant  erects  a  barn,  granary,  stable,  or  any  other 
building,  upon  blocks,  rollers,  stilts,  or  pillars,  the  landlord  is 
not  entitled  to  consider  it  as  a  part  of  his  freehold.  1  t  Vhk  Ab. 
154 :  B.  N.  P.  34 :  3  East ,  55  :  3  Esp.  1:11  Taunt.  20. 

So  a  varnish-house  laid  upon  a  wooden  plate,  resting  on 
brickwork,  the  quarters  being  morticed  into  the  plate,  is  a  | 


chattel  and  removable  by  the  tenant.  4  Esp.  Ar.  P.  C.  SB : 
%  East,  88.  So  a  post  windmill,  at  least  if  laid  on  cross  traces 
not  attached  to  the  ground :  6  T.  R.  377 ;  and  see  4  Leon. 
241  :  1  B.  3,  B.  506.  So  vessels  or  utensils  supported  on  brick- 
work frames,  or  horses  standing  on  the  ground.  9  East,  215. 
And  the  like  of  machinery  let  into  caps  or  steps  of  timber, 
and  even,  as  it  seems,  although  fastened  by  pins.  2  B.  A. 
l65. 

By  adopting,  therefore,  these  or  similar  modes  of  construction 
a  tenant  may  not  only  make  valuable  additions  to  his  premises 
with  perfect  safety,  but  avoid  the  effect  of  a  covenant  in  his 
lease  to  repair  buildings  erected  after  the  commencement  of  the 
term.  See  1  Taunt.  It):  2  B.  $  A.  165, 

With  respect  to  the  second  class  of  fixtures,  those  put  up  for 
ordinary  use  and  convenience,  the  cases  furnish  the  subjoined 
list. 

Grates,  ranges,  and  stoves,  fastened  in  brickwork ;  iron  backs 
to  chimneys;  beds  fastened  to  the  cieling ;  fixed  tables ;  furnaces; 
coppers;  mash-tubs  and  water-tubs  fixed ;  coffee-mills,  malt- 
mills,  jacks;  cupboards  fastened  with  holdfasts;  clock-cases; 
iron  ovens ;  and  pumps  slightly  affixed  to  the  freehold.  Year- 
books, 8  //.  7.  12  :  20  //.  7-  13:  21  H.  7.  26  :  Cro.  Eliz.  374  - 

2  Freem.  249:  Str.  1141:  1  AtL  477:  6  T.  R.  379: 
7  Taunt.  191  :  5  B.  <$•  A.  625  :  1  B.  $  C.  77  :  4  B.  $  C.  686 : 
6  Bing.  437  :  Bum's  Ecc.  Law,  301. 

But  with  regard  to  these  fixtures,  it  is  also  particularly  to 
be  observed,  that  they  must  be  so  affixed  and  connected  with 
the  premises  as  to  occasion  but  little  damage  in  their  removal ; 
otherwise  the  tenant  will  not  be  allowed  to  take  them  away. 

3.  A  tenant  in  husbandry  has  not  the  same  privilege  as  a 
tenant  in  trade;  for  he  cannot  takeaway  tilings  which  he  has 
affixed  to  the  premises  /or  purposes  merely  agricultural. 

Thus  a  tenant  may  not  remove  a  beast-house,  a  carpenter's 
shop,  fuel-house,  cart-house,  pump-house,  a  fold-yard  wall 
erected  for  the  use  of  his  farm,  even  though  he  left  the 
premises  in  the  same  state  as  he  found  them  on  his  entrv 

3  East,  38. 

This  rule,  however,  is  confined  to  articles  of  a  strictly  agri- 
cultural nature,  For  if  the  object  of  an  erection  has  relation 
to  a  trade  of  any  description,  the  tenant  may  take  it  away,  not- 
withstanding it  is  the  means  or  instrument  of  obtaining  the 
profits  of  the  land. 

As  for  example,  a  mill  for  making  cider;  machinerv  for 
working  mines  and  collieries;  and,  it  would  seem,  utensils  set 
up  for  manufacturing  salt  from  springs  upon  the  demised  n re- 
mises. 3  AtL  12:  Amb.  I  1    :  B.  A  .  P.  34:  1  II.  B.  %&Qt  L 

Fixtures  of  this  kind  belong  to  a  class  of  cases  which  have 
been  denominated  mu>vd  crises;  and  the  questiMis  to  which 
they  give  rise  with  respect  to  the  right  of  removing  them  are 
sometimes  attended  with  much  difficulty.  See  Amos  on  Fixtures- 
ch.  2.  part  1.  §  3.  J 

4.  A  nurseryman  or  gardener  is  entitled  to  remove  and  dis- 
pose of  trees,  shrubs,  &c„  which  he  has  planted  for  the  purpose 
ot  sale,    2  East,  89.  7:  Taunt.  191  :  4  Taunt.  3  Hi. 

It  has  been  held,  however,  that  he  cannot  plough  up  straw 
berry  beds  in  full  bearing,  at  the  close  of  his  term,  without 
having  any  reasonable  object  in  view.    1  Camp.  2L27. 

But  a  private  person  is  not  at  libertv  to  sell  and  remove 
young  fruit  trees  planted  by  himself  (4  Taunt.  316)  -  or  a 
border  of  box  (4  B.  %  C.  6z5);  or  even  flowers  {per  Little- 
date,  J.  ibid.) 

The  better  opinion  seems  to  be,  that  a  gardener  or  nursery- 
man cannot  take  down  hothouses,  greenhouses,  forcing  pits  &c 

56    2  B  Tb^I  dUrin8      tenanCy'  2  Emt'  90  :  8Easi'>  4:3' 

5.  A  tenant  must  remove  his  fixtures  before  the  expiration  of 
las  t&ffmfm  be  is  not  at  liberty  to  insist  on  his  claim  after- 
wards 1  MA  368 :  1  Atk  477  :  Aub.  US:  7  Taunt  191  :  Com, 
Dg.  H  aste  1).  2.) ;  neither  can  he,  where  he  has  neglected  to 
take  away  during  this  term,  maintain  trover  for  them  against 
the  landlord,    l  B.  $  Ad.  394.  6 
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But  if  a  tenant  continues  in  possession  of  the  premises  after 
the  end  of  his  term  (although  against  the  will  of  his  land- 
lord),  it  seems  he  is  entitled,  during  his  continuing  occupation, 
to  remove  the  fixtures  which  he  had  previously  neglected  to  take 
away.  But  even  in  this  case  he  may  be  liable  to  an  action,  at 
the  suit  of  his  landlord,  for  being  wrongfully  on  the  premises 
after  bis  tenantry  bad  expired.    2  East,  88. 

It  has  been  held  that  a  custom  for  a  lessee  for  years  to 
remove  his  utensils  within  a  certain  period  after  his  term 
expires,  is  bad  in  law.  Palm  21  L  If,  however,  the  interest 
which  the  tenant  claims  in  the  demised  premises  is  uncertain, 
as  if  he  is  tenant  strictly  at  will,  or  tenant  jmtr  aider  me,  &c., 
it  is  apprehended  that  he  will  in  general  be  allowed  a  reason- 
able time  to  remove  his  fixtures  after  the  determination  of  his 
tenancy. 

The  several  foregoing  rules  are  alike  applicable,  whether 
the  tenant  holds  by  lease  under  seal,  or  by  a  parol  demise. 
And  with  respect  to  the  description  of  fixtures  which 
a  tenant  is  autborized  to  remove,  there  is  no  distinction 
whether  the  party  is  lessee  for  life,  for  years,  or  merely  tenant 
from  year  to  year,  &c. 

But  in  applying  these  rules  to  practice,  it  should  be  observed 
that  the  rights  both  of  landlord  and  tenant,  in  respect  of 
fixtures,  are  frequently  varied  and  controlled  by  the  express 
terms  of  the  demise,  or  the  circumstances  under  which  it  was 
originally  entered  into.  Thus  if  a  tenant  covenants  to  repair 
the  demised  premises,  and  all  erections,  &e,  built,  or  that 
should  be  afterwards  built  thereon,  such  a  covenant  will  pre- 
vent the  tenant  from  taking  down  an  erection  put  up  by 
himself,  even  although  it  was  intended  for  the  purpose  of 
trade,  and  miiiht  have  been  removed  but  for  the  covenant  in 
question.  1  Taunt*  19:2  Stark.  403:  2  B.  C.  Ci08.  And 
therefore  before  a  tenant  severs  an  article  from  the  freehold, 
it  is  necessary  that  he  should  examine  his  claim,  not  only  with 
reference  to  the  general  law  of  fixtures,  but  also  as  it  may  be 
affected  by  any  covenant  or  stipulation,  expressed  or  implied,  in 
his  lease. 

II.  The  executors  of  tenant  for  life,  or  tenant  in  tail,  and 
the  remainder  man  or  reversioner. — The  point  to  be  decided 
between  these  two  classes,  ist  whether  chattels  annexed  to  the 
freehold  by  a  tenant  for  life,  or  tenant  in  tail,  become  part 
of  the  inheritance,  and  pass  with  it  to  him  in  remainder,  or  in 
reversion  ;  or  they  are  to  be  considered  as  part  of  the  personal 
estate  of  the  deceased  tenant  for  life,  or  tenant  in  tail,  and  go 
to  his  executors. 

The  only  two  cases  that  have  been  decided  between  the  last 
mentioned  classes  are  Lawton  v.  Laivton,  3  AtL  13;  and  Dudley 
v.  Ward,  Amh.  113;  which  establish  that  the  executors  of 
tenants  for  life  or  tenants  in  tail  are  entitled  to  fixtures  erected 
for  the  purpose  of  trade,  even  where  trade  and  the  profits  of 
land  arc  combined. 

In  the  former  case  it  was  held  that  a  steam-engine  erected 
by  a  tenant  for  life  ;  and  in  the  latter,  that  fire  engines  put  up 
by  a  tenant  for  life,  or  tenant  in  tail  ;  were  to  be  considered  as 
part  of  their  personal  estate,  and  were  removable  by  their 
executors. 

There  is  no  doubt  that  the  personal  representatives  of  tenants 
for  life,  or  in  tail,  would  be  allowed  at  least  the  same  privilege, 
in  removing  fixtures  against  the  remainder  man  or  reversioner, 
that  the  personal  representatives  of  a  deceased  owner  in  fee 
have  against  the  heir.  For  in  the  case  of  executor  and  heir, 
the  rule  is  said  to  obtain  with  the  utmost  rigor  in  favour  of  the 
real  estate  ;  and  the  case  of  tenant  for  life,  or  in  tail,  has  been 
called  an  ££  intermediate  "  one,  between  that  of  heir  and  executor, 
and  that  of  landlord  and  tenant  ;  and  accordingly  it  seems  to 
be  generally  understood,  that  any  determination  in  favour  of 
an  executor  against  an  heir  will  support  a  similar  claim 
between  whatever  parties  it  may  arise. 

With  respect  to  the  right  of  the  executors  of  tenant  for  life 
or  in  tail,  to  fixtures  put  up  for  ornament  or  convenience,  in 
the  absence  of  direct  authority,  all  cases  which  cannot  be 


brought  without  the  clars  of  trade  fixtures  must  be  left  to  bo 
inferred  from  determinations  between  the  heir  and  the  executor 
of  the  owner  in  fee.    See  jmt,  til. 

III.  The  personal  representative,  and  the  heir  of  the  deceased 
owner  of  the  inheritance — In  the  early  periods  of  the  law  it 
was  an  inflexible  rule,  that  whatever  was  affixed  to  the  free- 
hold should  descend  to  the  heir  as  parcel  of  the  inheritance 
20  IE  7*  0.  13  :  21  IE  7-  c.  26  :  Owen,  71  :  Oo.  Jac.  129: 
4  Rep.  6.3,  fi4.  The  first  instance  in  which  an  exception  was 
allowed  as  between  the  executor  and  heir  was  a  decision  of 
C.  B.  Corny  ns  respecting  a  cider-mill,  which  was  men  tinned 
and  approved  of  by  Lord  Hardwicke  in  3  Atk.  14,  This  is 
the  only  case  to  be  found  in  which  it  has  been  expressly  held, 
that  the  exception  on  the  ground  of  trade  operates  in  favour 
of  the  personal  estate  against  the  claim  of  the  heir.  It  appears, 
however,  to  establish  a  general  principle  that  erections  for  the 
purpose  of  trade  may  be  removed  by  the  executor  as  part  of  the 
personal  estate. 

It  is  also  to  be  inferred  from  the  decision  of  the  cider-mill, 
and  the  instance  put  by  Eord  Hardwicke,  of  the  fire  engine  in 
a  colliery,  that  the  executor  is  entitled  to  remove  articles  erected 
for  a  purpose  in  which  trade  and  the  profits  of  land  are  combined. 
But  if  the  property  in  dispute  be  absolutely  essential  to  the 
value  and  enjoyment  of  the  real  estate,  it  cannot  he  taken 
away  by  the  executor,  but  will  descend  to  the  heir  as  parcel  of 
the  inheritance.  Thus  salt-pans  used  in  salt-works,  erected  by 
deceased  owner  in  his  lifetime,  on  his  estate  which  contained  g 
salt  spring,  were  held  to  go  to  the  heir  as  being  accessories  to 
the  enjoyment  and  use  of  the  inheritance.  Lawton  v«  Satmon} 
1  tE  B.  2(iO.  in  7iotis, 

With  regard  to  the  right  of  the  executor  to  remove  fixtures 
erected  for  ornament  and  convenience,  the  authorities  are  so 
contradictory,  that  the  extent  of  the  executor's  claim  is  still 
involved  in  uncertainty. 

In  the  older  cases  it  was  held  that  a  furnace  fixed  to  the 
freehold,  and  purchased  with  the  house,  and  hangings  nailed  to 
the  wall  (2  Freenu  249)  J  hangings  and  looking  glasses  fixed  to 
the  walls  with  nails  and  screws  (1  P.  W.  94);  hangings, 
tapestry,  and  iron  backs  to  chimneys  (2  Str.  1141,)  ;  should 
belong  to  the  executor,  and  not  to  the  heir.  But  in  a  later 
case  it  was  said  by  the  Court  of  K.  B.  that  pots,  ovens,  and 
ranges,  fixed  by  the  owner  of  a  house,  would  go  to  the  heir, 
and"  not  to  the  executor.  5  B.  A.  62 5.  And  where  the 
question  was,  whether  stoves,  closets,  shelves,  braving  vessels, 
locks,  blinds,  &c.  passed  to  the  purchaser  of  a  house,  the  court 
said  that  some  of  the  articles,  viz.  the  stoves,  cooling  coppers, 
mash  tubs,  water  tubs,  and  blinds,  might  be  removable  as 
between  landlord  and  tenant,  but  would  not  belong  to  the 
executor,  but  to  the  heir,  and  as  between  those  persons  were 
parcel  of  the  freehold.  2  B.  $  C.  76.  And  so,  on  a  more 
recent  occasion,  it  was  said  by  Bayley,  J.  that  stoves,  &af*s> 
and  cupboards,  were  parcels  of  the  freehold ;  and  though  thev 
might  be  removed  by  a  tenant  during  the  term,  yet  they  would 
go  to  the  heir,  and  not  to  the  executor.  4  B.  §  C.  686 :  and 
see  2  iV.  #  3J.  428, 

According,  therefore,  to  these  authorities,  the  courts  seem  to 
consider  that  the  old  rule  of  law  has  received  only  a  very 
partial  relaxation  in  the  case  of  heir  and  executor. 

For  further  information  on  this  subject,  see  Amos  and  ter- 
rard  on  Fixtures,  from  which  the  above  sketch  of  the  law  has 
1  been  principally  taken. 

By  7  and  8  G.  4.  c.  29*  §  44.  stealing,  ripping,  cutting,  or 
breaking  with  intent  to  steal,  any  glass  or  woodwork  belonging 
to  any  building,  or  lead,  iron,  copper,  brass,  or  other  metal, 
or  any  utensil,  or  fixture,  whether  made  of  metal  or  any  otwr 
materials,  fixed  to  any  building,  or  any  thing  made  ot  tnetai 
fixed  in  land  being  private  property,  or  for  a  fence  to  any 
dwelling-house,  garden,  or  area,  or  in  any  square  street,  or 
other  place  dedicated  to  public  use  or  ornament,  is  telony,  an 
the  offender  may  be  punished  as  in  case  of  simple  1»«*™£ 
By  §  45.  persons  stealing  any  chattel,  or  fixture  let  wu 
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any  house  or  lodging,  are  guilty  of  felony,  and  punishable  as 
in  case  of  simple  larceny. 

FLACO.  A  place  covered  with  standing  water.  Men* 
Angl.  torn.  1.  p.  20$. 

f  LAX.    See  Hemp. 

F  LI-XT  A.    A  feathered  or  fledged  arrow;  a  fleet  arrow. 

FLEDWITE,  or  FLIGHTWITE,  from  Sax.  flyth,  juga, 
et  wife,  mulcta.]  In  our  ancient  law  signified  a  discharge 
from  amerciaments,  where  a  person  having  been  &  f  ugitive  came 
to  the  peace  of  our  lord  the  king  of  his  own  accord,  or  with 
licence.  Rastal. 

FLEET,  Sox-jkot,  i.  e.  flola,  a  place  of  running  water, 
where  the  tide  or  float  comes  up.]  A  prison  in  London,  so 
called  from  a  river  or  ditch  that  was  formerly  there,  on  the 
side  whereof  it  stood.  To  this  prison  men  are  usually  com* 
mitted  for  contempt  to  the  king  and  his  laws,  particularly 
ngainst  the  courts  of  justice ;  or  for  debt,  when  persons  are 
unable  or  unwilling  to  satisfy  their  creditors;  there  are  large 
rules,  and  a  warden  or  keeper  belonging  to  the  Fleet  prison, 
See  tit-  Gaol. 

FLEET  op  SHIPS.    See  tit.  Navy. 

FLEM,  flema,  from  Sax*  flean,  to  kill  or  slay.]]  An  out- 
law; and  by  virtue  of  the  word  flema [flare  were  claimed  bona 
f  eh  mum ;  as  mav  be  collected  irom  a  quo  warranto,  temp. 
Ed,  3. 

FLEMENKFRIT,  FLEMENESFH!  NTIIE,  FLYME- 
N  A  FRY  NT  HE.]  The  receiving  or  relieving  of  a  fugitive  or 
outlaw.    Leg.  hue,  c.       47:  LL.  H.  1.  c.  10.  12. 

FLEMESWITE,  Sax.]  Fieta  interprets  it  habere  caialla 
fuzrifi  varum.    Lib.  I  c.  47. 

FLETWIT,  or  FLIT  WIT,  Is  to  be  quit  of  contention 
and  convictions,  and  that  you  may  have  plea  thereof  in  your 
own  courts  and  the  amerciaments.  Flit  in  English  is  treason. 
Terms  de  la  Lei/.    Hut  see  Fled  wife. 

I  LET  A.  The  title  of  an  ancient  law-hook,  supposed  to 
have  been  written  by  a  judge  who  was  confined  in  the  Meet 
prison,  temp.  Ed,  1.  Nicholsons  Historical  English  Library, 
225. 

FL1GHERS.    Masts  for  ships.    Mim  Angl.  torn,  h  p.  799. 
FLIGHT.    For  crimes  committed.    See  Fu^am fecit. 
FLO  A  TSA  M.    See  Flotsam. 

FLOOD-GATE.  Maliciously  breaking  down,  or  damaging, 
&c,  any  floodgate,  or  other  work,  on  any  navigable  river  or 
canal,  is  felony,  and  the  offender  is  transportable  for  life,  &c. ; 
and  maliciously  opening  any  such  flood-gate,  with  intent  to 
obstruct,  &c,  the  navigation,  is  also  felonv,  and  the  offender  mav 
be  transported  for  seven  years,  &c,    7  and  8  G.  4.  c.  30.  §  ]2. 

FLOOD-MARK.  The  mark  which  the  sea  makes  on  the 
shore,  at  flowing  water  and  the  highest  tide :  it  is  also  called 
high' water  mark. 

FLORENCE.  An  ancient  piece  of  English  gold  coin; 
every  pound  weight  of  old  standard  gold  was  to  be  coined  into 
fifty  florences,  to  be  current  at  six  shillings  each  ;  all  which 
made  in  tail  fifteen  pounds,  or  into  a  proportionate  number  of 
half  florences  or  quarter  pieces;  by  indenture  of  the  Mint 
\ZEd.3. 

FLORIN.  A  foreign  coin;  in  Spain,  4s.  4d.,  Germany, 
3s.  4d.,  and  Holland,  2*. 

FLOTA  N  AVIUM.  A  fleet  of  ships.  Rot.  Francia,  6  R.2. 
m.  21. 

FL07WGES.  Such  things  as  by  accident  swim  on  the  top 
of  great  rivers ;  the  word  is  sometimes  used  in  the  commissions 
of  water  bailiff's. 

1  LO  1  SAM,  is  where  a  ship  is  sunk  or  cast  away,  and  the 
goods  are  floating  upon  the  sea.  5  Rep.  106,  Flotsam,  jetsam, 
and  lagan,  are  mentioned  together :  jetsam  being  where  any 
thing  is  cast  out  of  the  ship  when  in  danger,  and  the  ship 
notwithstanding  perisheth  ;  and  lagan  is  when  heavy  goods 
are  thrown  overboard  before  the  wreck  of  the  ship,  which  sink 
to  the  bottom  of  the  sea,  but  are  tied  to  a  cork  or  buoy  in  order 
to  be  found  again.    5  Rep.  106. 

vol.  r. 


In  I  Comm.  the  three  are  thus  distinguished:  jetsam, 
is  where  goods  are  cast  into  the  sea  and  there  sunk,  and  re- 
main under  water ;  flotsam,  is  where  they  remain  swimming 
on  the  surface  of  the  waves ;  lagan  or  ligan,  is  where  they  are 
sunk  in  the  sea,  but  tied  to  a  cork  or  buoy  in  order  to  be  found 
again. 

The  king  shall  have  flotsam,  jetsam,  and  lagan,  when  the 
ship  is  lost,  and  the  owners  of  the  goods  are  not  known  ;  bufr 
not  otherwise.  F.  N.  B.  122.  Where  the  proprietors  of  the 
goods  may  be  known,  they  have  a  year  and  a  day  to  claim 
flotsam.  I  Keb.  6*47.  Flotsam,  jetsam,  &c.  any  person  may 
'have  by  the  king's  grant,  as  well  as  the  lord  admiral,  &c.  See 
1  Comm.  2$2.  and  this  Diet.  tit.  Wreck. 

Foreign  liquors  and  tobacco,  derelict,  flotsam,  jetsam,  or 
lagan,  are  made  liable  to  duties  of  customs  as  if  regularly  im- 
ported.  Stat.  52  G.  3.  c.  iMh 

F OC AGE,  fbcagium.'}    Housebote,  or  ft  re-bole. 

FOCAL.    A  right  of  taking  fire- wood.   Mon.  Angl.  i.  779- 

FODDER,  Sax./Wa,  i.  e.  alimetitum."]  Any  kind  of  meat 
for  horses,  or  other  cattle  :  among  the  Feudists  it  was  used  for 
a  prerogative  of  the  prince,  to  be  provided  with  corn  and  other 
meat  for  his  horses,  by  his  subjects,  in  his  wars  or  other  expe- 
ditions.   Hotoju.  de  verb.  Feudal. 

FODF.KTOUIUM.    Provision  or  fodder,  to  be  paid  by 
custom  to  the  king's  purveyor.    Carhdar.  MS. 

FCENUS  NAUT1CUM.    Bottomry.   See  that  ti:le ;  and 
tit.  Insurance. 

F(LSA,   Er.  foisson.~\    Grass,    herbage.    Mon.  Angl.  n. 
506. 

FOGAGE,  fogaghim.~\  Fog,  or  rank  after-grass*  not  eaten 
in  summer    LL.  Forrest  arf  Scot.  c.  t& 

LOITERERS.    Vagabonds.  Blount,    See  Faifnurs. 

FOLC-LANDS,  Sax.]  Copyhold  lands;  so  called  in  the 
time  of  the  Saxons,  as  charter  lands  were  called  lioclands. 
Kitc/i.  174.  Folkland  was  terra  vulgi,  or  jtopufaris,  the  land  of 
the  vulgar  people,  who  had  no  certain  estate  therein,  hut  held  the 
same  under  the  rents  and  services  accustomed  or  agreed,  at  the 
will  only  of  their  lord  the  thane  ;  and  it  was  therefore  not  put 
in  writing,  but  accounted  pratdinm  rustic  urn  et  ignobile.  Spelm. 
of  Feuds,  cap.  5.  See  this  Diet.  tits.  Copyhold,  Tenure, 
Bock  land. 

FOLC-MOTE,  or  FOLK-MOTE,  Sax.  folgemot,  con- 
ventu?  popufi.]  Is  compounded  of  folk,  papains,  and  mote,  or 
gemote,  con  venire ;  and  signified  originally,  as  Simmer,  in  his 
Saxon  Dictionary,  says,  a  general  assembly  of  the  people  to 
consider  of,  and  order  matters  of  the  com  mon  we  alth.  N  , 
Leg.  Edw.  Confess,  cap.  35.  Spelman  says  the  folcmote  was  a 
sort  of  annual  parliament  or  convention  of  the  bishops,  thanes, 
aldermen,  and  freemen,  upon  every  May-day,  yearly  ;  where 
the  laymen  were  sworn  to  defend  one  another,  and  the  king, 
and  to  preserve  the  laws  of  the  kingdom,  and  then  consulted 
of  the  common  safety.  Hut  Dr.  Brady  infers  from  the  laws 
of  our  Saxon  kings  that  it  was  an  inferior  court,  held  before 
the  king's  reeve  or  steward,  every  month,  to  do  folk  right,  or 
compose  smaller  differences,  from  whence  there  lay  appeal  to 
the  superior  courts.  Brady's  Gloss,  p.  48.  Squire  seems  to 
think  the  folcmote  not  distinct  from  the  shiremote,  or  common 
general  meeting  of  the  county.    Angl.  Sax.  Gov.  155.  n. 

Mamvood  mentions  folkmote  as  a  court  holden  in  London, 
wherein  all  the  folk  and  people  of  the  city  did  complain  of  the 
mayor  and  aldermen,  for  misgov eminent  within  the  said  cttv  * 
and  this  word  in  Stowes  time  continued  in  use  among  the 
Londoners,  and  denoted  Cehbrem  ex  iota  civitatc  convent  am. 
St oiv  e's  Su  r  vey. 

According  to  Kemiet,  the  folkmote  was  a  common  council 
of  all  the  inhabitants  of  a  city,  town,  or  borough,  convened 
often  by  sound  of  bell  to  the  mote-hall,  or  house;  or  it  was 
applied  to  a  larger  congress  of  all  the  freemen  within  a  county, 
called  the  shire-mote,  where  formerly  all  knights  and  military 
tenants  did  fealty  to  the  king,  and  elected  the  annual  sheriff  on 
the  first  of  October;  till  this  popular  election,  to  avoid  tumults 
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and  riots,  devolved  to  the  king's  nomination-  After  which  the 
City  folkmote  was  swallowed  up  in  a  select  committee  or  com- 
mon council,  and  the  county  folkmote,  in  the  sheriff's  tourn 
and  assises.  The  word  folkmote  was  also  used  for  any  kind  of 
popular  or  public  meeting;  as  of  all  the  tenants  at  the  court- 
Let  or  court  baron,  in  which  signification  it  wTas  of  a  less 
extent.    Paroch.  Anthp  120. 

Folk  moot  signifies,  according  to  Lambard,  in  his  exposition 
of  Saxon  words,  two  kinds  of  courts,  the  one  now  called  the 
county-court,  and  the  other  the  sheriff's  tourn.  In  London  it 
signifies  an  assembly  convened  from  the  whole  city,  orcommon- 
halL    Tertnes  de  la  Ley.   See  further,  tit.  Parliament* 

FOLK-M GTE.    See  Folc-moie. 

FOLDAGE  and  FOLDCOURSE.  A  liberty  to  fold 
sheep,  &c.    See  Faldage*  Faldjee. 

FOLGARII.  Menial  servants.  Bract,  lib.  3.  tract.  2.  c.  10. 
House-keepers  by  the  Saxons  were  called  husfastene,  and 
their  servants  or  followers,  j'olg /teres  or  jblgcres.  LL. 
Hen.  l .  c  9- 

FOOD.  It  is  an  indictable  offence  to  mix  unwholesome 
ingredients  in  any  thing  made  or  supplied  for  the  food  of  man. 

Where  a  baker  knew  that  his  servant  used  alum  in  making 
bread,  which  is  a  noxious  substance  when  employed  in  any 
quantity,  he  was  held  liable  to  an  indictment  for  supplying 
loaves  containing  crude  lumps  of  that  material.    3  M.  Sr  S.  11. 

FOOL.  A  natural ;  one  so  from  the  time  of  his  birth.  See 
tits.  Idiots  and  Lunatics. 

FOOT  OF  A  FINE.    See  tit.  Fine  of  Lands. 

FOOT-GELD.  From  Sax.  fot,  pes  j  and  geldan,  solvere. 
Pedis  redemplio.~\  An  amercement  for  not  cutting  out  and 
expeditating  the  balls  of  great  dogs'  feet  in  the  forest :  to  be 
quit  of  foot-geld  is  a  privilege  to  keep  dogs  within  the  forest 
unlawed,  without  punishment.  Man  wood,  par*  l.p.  86.  See 
tit.  Forest. 

F  O  OT W A  Y.    See  Highway. 

FORAGE,  Fr.  JxmrageT\  Hay  and  straw  for  horses,  par- 
ticularly for  the  use  of  horses  in  an  army, 

FORAG1UM.  Straw  when  the  corn  is  thrashed  out.  Cotrel. 

FOIIBALK,  jorbalka.~\  Lying  forward  or  next  the  high- 
way.   Petr.  Blescnsis  Contin.  Hist.  Croyland,  p.  11 6. 

FORBARRE.  To  bar  or  deprive  one  of  a  thing  for  ever. 
See  stats.  9  R.  2.c.2:     H.  (i  c.  4. 

FO  R  BAT  Ul)  US.    The  aggressor  slain  in  combat. 

FORCE,  vis.^  Is  most  commonly  applied  in  pejorem  par- 
tern,  the  evil  part,  and  signifies  any  unlawful  violence.  It  is 
defined  by  West  to  be  an  offence,  by  which  violence  is  used  to 
things  or  persons  ;  and  he  divides  it  into  simple  and  compound ; 
simple  force  is  that  which  is  so  committed  that  it  hath  no 
other  crime  accompanying  it  ;  as  if  one  by  force  do  only  enter 
into  another  man's  possession,  without  doing  any  other  unlaw- 
ful act :  mixed  or  compound  force,  is  when  some  other  violence 
is  committed  with  such  a  fact,  which  of  itself  alone  is  criminal ; 
as  where  any  one  by  force  enters  into  another  man's  house, 
and  kills  a  man,  or  ravishes  a  woman,  &c.  And  he  makes 
several  other  divisions  of  this  head.  West  Symbol  pa.  2. 
sect.  65.  Lord  Coke  says,  there  is  also  a  force  implied  in  law ; 
as  every  trespass,  rescous,  or  disseisin,  implieth  it ;  and  an  actual 
force,  with  weapons,  number  of  persons,  &c.  where  threatening 
is  used  to  the  terror  of  another.  Co.  Lil.  25J.  By  law  any 
person  may  enter  a  tavern ;  and  a  landlord  may  enter  his 
tenant's  house  to  view  repairs,  &e.  But  if  he  that  enters  a 
tavern,  commits  any  force  or  violence ;  or  he  that  enters  to 
view  repairs,  breaketh  the  house,  &c.,  it  shall  be  intended  that 
they  entered  for  that  purpose.  8  Rep*  146.  All  force  is 
against  the  law ;  and  it  is  lawful  to  repel  force  by  force ;  there 
is  a  maxim  in  our  law,  quod  alias  honum  el  just  inn  est,  si  per 
vim  vel  fraud  cm  petatur,  malum  ct  in  just  inn  est.  3  Hep.  73. 
Where  a  crime,  in  itself  capital,  is  endeavoured  to  be  committed 
bv  force,  it  is  lawful  to  repel  that  force  by  the  death  of  the 
party  attempting*  4  Com.  181.  Hawkins  says  that  even  at 
this  day  he  who  is  wrongfully  dispossessed  of  his  goods  may 
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he  refuse  to  re-deliver  them/  Hawk.  P.  C.  c.  64.  §  1.  But 
Blackstone,  3  Com.  4,  5.  and  4  Com.  363.  thinks  such  a  re- 
taking must  be  without  force  or  terror,  the  public  peace  beino- 
a  supreme  consideration  to  any  man's  private  property :  and 
after  conviction  of  the  offender  the  proprietor  may  take  his 
goods  (stolen  from  him)  wherever  he  can  find  them/ so  that  it 
be  done  without  a  breach  of  the  peace.  1  Hale,  546" :  1  Chitt. 
C.  L.  820.    See  tits.  Duress,  Murder,  Robbery. 

By  stat.  7  and  8  G.  4.  c.  29.  §  6.  persons  with  menace  or  by 
force  demanding  chattels,  money,  or  valuable  securities,  with 
intent  to  steal,  are  guilty  of  felony,  and  may  be  transported  for 
life,  or  imprisoned  and  whipped. 

FORCE  and  ARMS.  These  words  do  not  appear  to  be 
absolutely  essential,  but  they  usually  are  inserted  in  an  indict- 
ment ;  and  where  an  actual  violence  constitutes  an  ingredient 
in  the  offence,  it  seems  proper  to  introduce  them. 

By  the  stat.  7  0.  4.  c.  64.  §  20,  no  judgment  upon  any  in- 
dictment or  information  for  felony  or  misdemeanor,  whether  after 
verdict  or  outlawry,  or  by  confession,  default,  or  otherwise, 
shall  he  stayed  or  reversed  for  the  omission  of  these  words, 

FORCIBLE  ENTRY  AND  DETAINER. 

An  offence  against  the  public  peace  which  is  committed  by 
violently  taking  or  keeping  possession  of  lands  and  tenements, 
wTith  menaces,  arms,  and  force,  and  without  the  authority  of 
the  law ;  whereby  he  who  hath  right  of  entry  is  barred  or 
hindered.  See  4  Comm.  148.  At  common  law,  any  one  who 
had  right  of  entry  into  lands,  eve,  might  regain  possession 
thereof  by  force ;  but  this  liberty  being  much  abused,  to  the 
breach  of  the  public  peace,  it  was  found  necessary  that  it 
should  be  restrained.  By  stat.  5  Ric.  2.  st.  I.e.  8,  all  forcible 
entries  are  punished  with  imprisonment  and  ransom  at  the 
king  s  will.  And  by  stats.  15  Ric.  2.  c.  2  :  8  H.  6.  c.  9 :  31  Eliz. 
c.  11  :  21  Jac.  I.  c.  15.  upon  any  forcible  entry,  or  forcible 
detainer  after  peaceable  entry,  into  any  lands  (or  benefices  of 
the  church),  one  or  more  justices  of  the  peace,  taking  sufficient 
power  of  the  county,  may  go  to  the  place,  and  there  record  the 
force  upon  his  own  view,  as  in  case  of  riots;  and  upon  such 
conviction  may  commit  the  offender  to  gaol  till  he  makes  fine 
and  ransom  to  the  king.  And  moreover  the  justice  or  justices 
have  power  to  summon  a  jury  to  try  the  forcible  entry  or 
detainer  complained  of :  and  if  the  same  be  found  by  that 
jury,  then,  besides  the  tine  on  the  offender,  the  justices  shall 
make  restitution,  by  the  sheriff,  of  the  possession,  without 
inquiring  into  the  merits  of  the  title ;  for  the  force  is  the  only 
thing  to  be  tried,  punished,  and  remedied  by  them ;  and  the 
same  may  be  done  by  indictment  at  the  general  sessions*  But 
this  provision  does  not  extend  to  such  as  endeavour  to  main" 
tain  possession  by  force,  where  they  themselves  or  their  ances- 
tors have  been  in  peaceable  enjoyment  of  the  lands,  &c.  for 
three  years  immediately  preceding.  4  Comm.  148,  And  this 
may  be  alleged  in  stay  of  restitution,  and  restitution  is  to  he 
stayed  till  that  be  tried,  if  the  other  will  traverse  the  same,  &i\ 
Dull.  312.    See  T.  Raym.  85:  1  Sid.  1¥J:  SalL  260. 

Indictment  for  forcible  entry  must  be  laid  of  liberum  tene- 
?nejttumr  Spc.  to  have  restitution  by  stats.  15  Ric,  2.  c.  2: 
8  H.  6.  c.  9.cfc.  But  by  stat.  21  Jac  I.  c.  15.  justices  of 
peace  may  give  like  restitution  of  possession  to  tenants  fur 
years,  tenant  by  elegit,  statute  staple,  &c.  and  copyholders,  as 
to  freeholders,  since  which  statute  the  estate  of  the  person 
ousted  must  be  stated,  for  perhaps  he  is  only  tenant  at  will* 
Semb.  1  Salk.  260.  R  :  1  Sid.  102.  See  further  as  to  what 
shall  be  a  good  indictment,  Com.  Dig.  lit.  Forcible  Entry 
(D.4.) 

Having  said  thus  much  generally,  we  may  proceed  more 
particularly  to  inquire, 

L  What  shall  be  deemed  a  Forcible  Entry,  and  what  a 
Forcible  Detainer. 
IL  The  Remedy  jor  parties  aggrieved. 
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L  Whai  shall  he  deemed  a  Forcible  Entry. — By  stat.  5  Ric.  2. 
M.  I.e.  8.  "None  shall  make  any  entry  into  any  lands  or 
tenements  (or  benefice  of  holy  church,  stat,  15  Kic.  2,  c.  2.  or 
other  possessions,  stat.  1  //.  6".  c.  9.  §  2.),  but  where  entry  is 
given  by  the  law ;  and  in  such  case  not  with  strong  hand  or 
with  multitude  of  people,  but  only  in  peaceable  and  easy 
manner ;  on  pain  of  imprisonment  and  ransom  at  the  king's 
will," 

A  forcible  entry  is  only  such  an  entry  as  is  made  with  a 
strong  hand  with  unusual  weapons,  an  unusual  number  of 
servants  or  attendants,  or  with  menace  of  life  or  limb ;  for  an 
entry  which  only  amounts  in  law  to  a  trespass,  is  not  within 
the  statutes.  But  an  entry  may  be  forcible,  not  only  in 
respect  of  a  violence  actually  done  to  the  person  of  a  man,  but 
also  in  respect  of  any  other  Icind  of  violence  in  the  manner  of 
the  entry,  as  by  breaking  open  the  doors  of  a  house,  whether 
any  person  be  in  it  at  the  time  or  not ;  especially  if  it  be  a 
cJwel ling-house.  So  if  a  man  enter  to  distrain  for  rent  with 
force ;  for  though  he  does  not  claim  the  land  itself,  he  claims  a 
right  and  title  out  of  it.  And  though  a  man  enter  peaceably, 
yet  if  he  turn  the  party  out  of  possession  by  force,  or  frighten 
him  out  of  possession  by  personal  threats  or  violence,  this 
also  amounts  to  a  forcible  entry ;  but  not  if  he  merely  threaten 
to  spoil  the  party's  goods,  or  destroy  his  cattle,  or  do  any 
injur)'  which  is  not  of  a  personal  nature.  1  HawL  c.  6*4.  §  25. 
et  scq.  :  3  Bac.  Ah.  tit.  Forcible  Entry  (B.) 

Also  persons  continuing  in  possession  of  a  defeasible  estate 
after  the  title  is  defeated,  are  punishable  for  forcible  entry; 
for  continuing  in  possession  afterwards,  amounts  in  law  to  a 
new  entry.  Co,  Lit.  2517,  257-  And  an  infant  or  feme- 
covert  may  be  guilty  of  forcible  entry  within  the  statutes  in 
respect  of  violence  committed  by  them  in  person  ;  but  not  for 
what  is  done  by  others  at  their  command,  their  commands  bving 
void.    Co.  Lit.  257,  357. 

A  man  enters  into  the  house  of  another  by  the  windows, 
and  then  threatcneth  the  party,  and  he  for  fear  doth  leave  the 
house,  it  is  a  forcible  entry  :  so  if  one  enter  a  house  when  no 
person  is  therein,  with  armed  men,  &c.    Moor.  Cas.  185. 

This  offence  may  be  committed  of  a  rent,  as  well  as  of  a 
house  or  land  :  as  where  one  comes  to  distrain,  and  the  tenant 
threatens  to  kill  him,  or  forcibly  makes  resistance,  &c.  2  Shcp. 
201.  But  forcible  entry  cannot  be  of  a  way  or  other  easement : 
or  of  a  common  or  office.  1  Hawk.  P.  C.  So  no  man  can  be 
guilty  of  forcible  entry,  for  entering  with  violence  into  lands 
or  houses  in  his  own  sole  possession  at  the  time  of  entry:  as  by 
breaking  open  doors,  &c.  of  his  house  detained  from  him  by 
one  who  has  the  bare  custody  of  it ;  but  joint-tenants,  or 
tenants  in  common,  may  be  guilty  of  forcible  entry,  and  holding 
out  their  companions. 

A  forcible  entry  may  be  committed  by  a  single  person  as 
well  as  by  twenty,  and  all  who  accompany  a  man  when  he 
makes  a  forcible  entry  shall  be  adjudged  to  enter  with  him, 
whether  they  actually  come  upon  the  lands  or  not.    1  Hatvk 

p,  a  c.  <s*. 

IV hat  a  Forcible  Detainer.— A  forcible  detainer  is  where  a 
man  who  enters  peaceably,  though  unlawfully,  afterwards 
retains  possession  by  force,  and  the  same  circumstances  of 
violence  or  terror  which  will  make  an  entry  forcible  will  make  a 
detainer  forcible  also.  And  a  detainer  may  be  forcible  whether 
the  entry  were  forcible  or  not.    I  Hawk.  P.  C.  c.  G4-. 

If  a  person  after  peaceable  entry  shall  make  use  of  arms 
to  defend  his  possession,  &c.  it  will  be  forcible  detainer; 
a  man  puts  another  out  of  his  house  by  force,  if  he  then 
puts  in  one  of  his  servants  in  a  peaceable  manner,  who  keeps 
out  the  party,  &c,  it  will  be  a  forcible  entry,  but  not  a 
detainer;  but  if  himself  remaineth  there  with  force,  this 
makes  a  forcible  detainer.  If  I  hear  that  persons  will  come 
to  my  house  to  beat  me,  &c,  and  I  take  in  force  to  de- 
fend myself,  it  is  no  forcible  detainer,'  though  where  thev 
are  coining  to  take  lawful  possession  only,  it  is  otherwise, 
%  Shep.  203. 


If  a  man  have  two  houses  next  adjoining,  the  one  by  a 
defeasible  title,  and  the  other  by  a  good  title ;  and  he  uses 
force  in  that  he  hath  by  the  good  title  to  keep  persons  out 
of  the  other  house,  this  is  a  forcible  detainer.  2  Shep. 
Ah.  203. 

When  a  tenant  keeps  possession  of  the  land  at  the  end  of 
his  term  against  the  landlord,  it  is  a  forcible  detainer.  And  if 
a  lessee  takes  a  new  lease  of  another  person,  whom  he  con- 
ceives to  have  better  title,  and  at  the  end  of  the  term  keeps 
possession  against  his  own  landlord,  this  is  a  forcible  detainer. 
Cro.  Jac.  199. 

If  a  justice  of  peace  come  to  view  a  force  in  a  house,  and 
they  refuse  to  let  him  in  ;  this  of  itself  will  make  a  forcible 
detainer  in  all  cases  ;  but  it  must  be  upon  complaint  made. 
Bait.  312. 

The  Court  of  K,  B,  will  not  on  motion  hold  plea  of  a  forci- 
ble entry  of  the  K.  B.  prison,  and  turning  out  the  gaoler.  Ld. 
Raym.  1005. 

But  a  person  is  not  guilty  of  a  forcible  detainer,  by  merely 
refusing  to  go  out  of  a  house,  and  continuing  therein  in  despite 
of  another.  1  LiL  Ah.  514:  1  Hawk.  c.  6'4.  s.  30.  Neither 
is  a  man  who  keeps  out  of  his  lands  by  force,  one  claiming  com- 
mon upon  it-    Coin.  Dig*  Fore.  DeL  (B.  2.) 

II.  The  Remedy  for  Parties  aggrieved — The  remedy  may  be 
by  action  ;  or  by  justices  of  peace  upon  view;  or  by  indictment 
or  inquisition. 

By  stat.  8  IL  6.  c.  9-  §  6»  "  If  any  person  be  put  out  or 
disseised  of  any  lands  or  tenements  in  forcible  manner,  or  put 
out  forcibly  and  after  holden  out  with  strong  hand;  the  party 
grieved  shall  have  assize  of  novel  disseisin,  or  writ  of  trespass 
against  the  disseisor  ;  and  if  he  recover  (or  if  any  alienation  be 
made  to  defraud  the  possessor  of  his  right,  which  is  also  de- 
clared by  the  statute  to  be  void),  he  shall  have  treble  d;mm-.  s, 
and  the  defendant  shall  also  make  fine  and  ransom  to  the  king,'' 

This  act  applies  only  to  persons  who  have  the  freehold. 
Cole  v-  Eagle,  8  B.  cy  C.  409. 

In  an  action  on  this  statute  if  the  defendant  make  title 
which  is  found  for  him,  he  shall  be  dismissed  without  any 
inquiry  concerning  the  force;  however  punishable  he  may  be 
for  that  at  the  kings  suit.    1  HawL  P.  C.  Dalt.  c.  1£J9, 

If  in  trespass  or  assise  upon  this  statute  the  defendant  is  con- 
demned by  non  sum  hi  format  us  3-  he  shall  pay  treble  damages 
and  treble  costs ;  adjudged,  and  affirmed  in  error.    For  the 
J  words  of  the  statute  give  them  where  the  recovery  is  by  verdict, 
or  otherwise  in  due  manner.    JenL  Cent.  1G7. 

If  a  plaintiff  proceeds  not  criminally  by  indictment  for 
forcible  entry,  but  commences  a  civil  action  on  the  case,  on 
stat.  8  //.  6\  c.  f).  the  defendant  is  to  plead  not  guilty;  or  may 
plead  any  special  matter,  and  traverse  the  Jorcc  ;  and  tha 
plaintiff  in  his  replication  must  answer  the  special  matter,  and 
I  not  the  traverse:  and  if  he  be  found  against  the  defendant,  he 
is  convicted  of  the  force  of  course;  whereupon  the  plaintiff 
shall  recover  treble  damages  and  costs.    3  Salk. 

A  reversioner  cannot  bring  action  of  forcible  entry, 
because  he  cannot  be  expelled,  though  he  may  be  disseised! 
Dyer,  I4tl  The  words  in  the  writ  to  maintain  the  action  arc, 
that  the  defendant  eocpulit  et  disreisivit,  &c.,  yet  it  is  said  that 
every  disseisin  implies  an  expulsion  in  forcible  entry  Cro 
Jac.  31, 

The  party  grieved,  if  he  will  lose  the  benefit  of  his  treble 
damages  and  costs,  may  be  aided  and  have  the  assistance  of  the 
justices  at  the  general  sessions  by  wav  of  indictment  on  this 
same  statute.  Which  being  found  there,  he  shall  be  restored 
to  his  possession  by  a  writ  of  restitution  granted  out  of  the 
same  court  to  the  sheriff.    Dalt.  c.  1 29. 

Indictment  of  forcible  entry  lies  not  only  for  lands,  but  for 
tithes;  also  for  rents;  but  not  against  a  lord  entering  a  com- 
mon with  force,  for  which  the  commoner  may  not  indict  him, 

j  because  it  is  his  own  land.    Cro,  Car.  201,  4-Sfj. 

I     Indictments  for  forcible  entry  must  set  forth  that  the  entrv 

4  a  % 


FORCIBLE  ENTRY,  II. 


was  manu  ford,  to  distinguish  this  offence  from  other  tres- 
passes fci  etannis;  and  there  are  many  niceties  to  be  observed 
in  drawing  the  indictment,  otherwise  it  will  be  quashed. 
Cm  Jac.  4fi  1  :  Dalt.  %98.  There  must  be  certainty  in  this 
indictment;  and  no  repugnancy,  which  is  an  incurable  fault. 
An  indictment  of  forcible  entry  was  quashed,  for  that  it  did 
not  set  forth  the  estate  of  the  party  ;  so  where  the  defendant 
hath  not  been  in  possession  peaceabhf  three  years  before  the 
indictment,  without  saying  before  ike  indictment  found,  &c. 
And  force  shall  not  be  intended  when  the  judgment  is  gene- 
rally laid,  for  it  must  be  always  expressed.     2  Nels.  Abr. 

By  the  stat.  31  Eli*,  I  L  if  on  an  indictment  of  forcible 
entry,  ike  it  is  found  against  the  party  indicted,  he  shall  pay 
such  costs  and  damages  as  the  judges  or  justices  shall  assess  to 
be  recovered  and  levied,  as  is  usual  for  costs  and  damages  m 
judgments  upon  other  actions.    See  Ld.  Raym.  1036. 

An  indictment  will  lie  at  common  law  for  a  forcible  entry, 
though  generally  brought  on  the  statutes.    But  it  must  show 
on  the  face  of  it  sufficient  actual  force  to  constitute  a  breach 
of  the  peace.    3  Burn  1702.  1732  :  8  Term  Rep.  K.  B.  357- 
An  indictment  for  a  forcible  detainer  ought  to  show  that 


the  entry  was  peaceable.    Cro.  Jac.  151 

For  a  more  speedy  remedy  the  party  grieved  may  complain 
to  any  one  justice  or  to  a  mayor,  sheriff  or  bailiff,  within 
their  liberties;  and  it  is  provided  by  stats.  15  jRf<?.  2.  c.  2; 
8  H.().  c.  J),  that  after  complaint  made  to  such  justice,  &c.  he 
shall  within  a  convenient  time,  at  the  costs  of  the  party 
grieved,  take  sufficient  power  of  the  county,  and  go  to  the 
place  where  such  force  was  made,  and  if  he  shall  find  such 
force  *hall  cause  the  offenders  to  be  arrested,  and  make  a 
record  of  such  force  by  him  viewed ;  and  the  offenders  so 
arrested  shall  be  put  in  the  next  gaol*  there  to  abide  convict 
by  the  record  of  the  same  justice  until  they  have  made  fine 
and  ransom  to  the  king. 

As  to  restitution  to  the  party  injured,  it  is  enacted  by  the 
said  stat,  8  H.  &  c.  9>  though  that  the  persons  making  such 
entry  he  present,  or  else  departed  before  the  coming  of  the 
justice,  he  may  notwithstanding,  in  some  town  next  to  the 
tenements  so  entered,  or  in  some  other  convenient  place,  have 
power  to  inquire  by  a  jury  of  the  county  as  to  the  persons 
making  such  forcible  entry  and  detainer;  and  the  justice  may 
make  his  precept  to  the  sheriff,  who  is  to  summon  the  jury. 
And  if  such  forcible  entry  or  detainer  be  found  before  such 
justice,  then  the  said  justice  shall  cause  to  reseise  the  lands 
and  tenements  so  entered  or  holden,  and  shall  restore  the  party 
put  out  to  the  full  possession  of  the  same.  Persons  who  keep 
possession  with  force  in  any  lands  or  tenements,  whereof  they 
or  their  ancestors  have  continued  their  possession  in  the  same 
for  three  years  or  more,  are  not  within  the  statute.  And  by 
81  EHz.  c.  11*  no  restitution  shall  be  made,  if  the  person 
indicted  had  the  occupation,  or  was  in  quiet  possession,  for 
three  years  before  the  indictment  was  found,  and  his  estate  is 
not  ended  or  determined.  # 

Any  one  indicted  under  the  above  statutes  may  plead  in  bar 
of  restitution  quiet  possession  for  three  whole  years  ;  but  such 
possession  must  have  continued  uninterrupted.  The  plea  need 
not  show  under  what  title,  or  of  what  estate,  the  possession 
was;  because  it  is  not  the  title,  but  the  possession  only,  which 
is  material.    1  Hawk.  c.  6'4.  §  54-. 

By  21  Jac.  1.  a  Yfju  judges,  justices  of  peace,  &c.  are  em- 
powered to  give  restitution  to  tenants  for  years,  tenants  by 
copy  of  court  roll,  guardians  by  knight's  service,  tenants  by  ele- 
git, statute  merchant  and  staple. 

The  justice  may  make  restitution  (after  inquisition  found)  to 
I  he  party  ousted/ by  himself,  or  by  his  precept  to  til'.'  sheriff. 
7T.  Raym.  85  :  Carth.  49o\  So  restitution  shall  be  made  upon 
an  indictment  at  the  quarter  sessions.    H.  P.  C.  110. 

Upon  an  inquisition  taken  upon  view  of  the  justice,  and  res 
titution  awarded,  the  justice  is  bound  to  accept  a  traverse  ten 
tiered  of  not  guilty,  to  the  inquisition.    8  Salic,  ltiy. 


An  indictment  of  forcible  entry  may  be  removed  from 
before  justices  of  peace  into  the  Court  of  B,  R.  coram  reget 
which  court  may  award  restitution.  11  Rep.  65.  See  vIma.  174; 
Latch.  172  :  4  Inst.  And  the  justices,  before  whom  suet 

indictment  was  found,  may,  after  traverse  tendered,  certify  or 
deliver  the  indictment  into  the  King's  Bench,  and  refer  the 
proceeding  thereupon  to  the  justices  of  that  court.  But  ia 
such  case  there  can  be  no  restitution,  if  the  defendant  either 
traverses  the  force  or  pleads  three  years*  quiet  possession. 
1  Ld.  Raym.  440  :  1  Salk.  260 :  2  Salk.  5SS. 

Justices  of  gaol  delivery,  upon  an  indictment  before  them, 
may  make  restitution.  So  re -restitution  shall  be,  after  an  ill- 
restitution  awarded.  Sav.  68:  Cro.  Jac.  151.  So  restitution 
shall  be  to  a  disseisor  ousted  by  the  force  of  the  disseisee.  To 
a  lessee,  though  the  lessor,  who  was  disseised,  thereby  oppose* 
it.  To  a  copyholder,  though  his  lord  opposes  it.  Vide  Dab. 
c.  132.  Contra  before  stat.  21  Jac.  I.  c.  15.  See  By.  Hi>.  «. 
in  murg. 

A  copyholder  cannot  be  disseised,  because  he  hath  no  free- 
hold in  his  estate  ;  but  he  may  be  expelled.  And  a  copyhold 
tenant  may  be  restored,  where  he  is  wrongfully  expelled;  but 
if  the  indictment  be  only  of  disseisin,  as  he  may  not  be  dis- 
seised, there  can  be  no  restitution  but  at  the  prayer  of  him 
who  hath  the  freehold.  Yelv.  81  :  Cro.  Jac.  41.  Possession 
of  the  termor  is  the  possession  of  him  in  reversion ;  and  when 
a  lessee  for  years  is  put  out  of  possession  by  force,  restitution 
must  be  to  him  in  reversion,  and  not  to  the  lessee;  and  then 
his  lessee  may  re-enter.  1  Leon.  327*  A  termor  may  say 
that  he  was  expelled,  and  his  landlord  in  reversion  disseised; 
or  rather  that  the  tenant  of  the  freehold  is  disseised,  and  he, 
the  lessee  for  years,  expelled*  4  Mod.  248 :  2  Nek.  Ab.  W{h 
If  a  disseisee  within  three  years  makes  a  lawful  claim,  this  is 
an  interruption  of  the  possession  of  the  disseisor.  H.  P.  C  Utft 
Though  it  hath  been  adjudged,  that  it  is  not  the  title  of  the 
possessor,  but  the  possession  for  three  years,  which  is  material. 
Sid.  149.  For  b  forcible  detainer  only  it  is  said  there  is  no 
restitution  ;  the  plain  tiiF  never  having  been  in  possession. 
1  Vent.  23:  Sid.  91-  99- 

No  restitution  shall  be  awarded  to  an  advowson,  mmm% 
real,  Sec;  for  it  shall  only  be  to  laud.  Dalt.  c.  41.  Nor  whore 
lie  who  used  force  has  the  possession  by  operation  of  taw;  as 
if  a  disseisee  enters,  and  afterwards,  by  force,  ousts  his  dis- 
seisor, the  possession  shall  not  be  restored  ;  for  it  was  revestid 
in  the  disseisee  by  his  entry.  Daft.  c.  1352.  Nor,  if  a  lessor 
enters  by  force,  upon  the  lessee,  for  a  forfeiture ;  nor  to  any 
other  than  him  who  was  ousted  by  force,  or  to  his  heir.  Sail:. 
.OS?.  Or  auv  abator,  after  the  death  of  the  ancestor.  +  Dull, 
c.  132.  Nor'if  the  party  tenders  a  traverse  to  the  inquisition. 
1  Sid.  2S7.  Upon  a  certiorari  delivered  to  remove  an  indict- 
ment, it  shall  be  staved.  //.  P.  C.  141 .  Or,  if  the  indictment 
appears  insufficient,  11.  P.  C.  1 40*  And  in  such  case  resttfa 
tion  granted  mav  be  staved  before  execution.  H.PC*  HO. 
So  restitution  shall  not  be,  after  a  conviction  by  ajuslwe  npm 
his  view.  1  Vent.  SOS.  Nor  by  justices  of  assise,  gaol  (klnp, 
or  justices  of  peace,  if  the  indictment  was  not  lound  Move 
them.  H.P.C.  140:  Dalt.  c.  44.  151,  So  restttutm  m 
not  be,  unless  immediately  ;  not  four  or  rive  years  afterward* 

Garth*  496.  „   ni  >     .  tM 

A  record  of  justices  of  peace  of  forcible  entry  is  not  tra- 
versable ;  but  the  entry  and  force,  &c.  may  be  travel  i» 
writing  and  the  justices  may  summon  a  jury  for  trial  ol  w 
traver,"  1  Salk.  353.  The  finding  of  the  force 
nature  of  a  presentment  by  the  jury,  is  traversable;  and  it  the 
justices  of  peace  refuse  the  traverse,  and  grant  restitution,  on 
removing  the  indictment  into  B.  R.  there  the  traverse  mayW 
tried  ;  and  on  a  verdict  found  for  the  party  &c.  "»«J*3 
shall  be  granted,  Sid.  287  :  2  Salk.  588.  if  no  force  *  found 
at  a  tri.f  thereof  before  justices,  restitution  "^^JTS 
nor  Shall  it  be  had  till  the  force  is  tried ;  nor  ought  tU, 
!Ss  to  make  it  in  the  absence  of  the  defendant,  without  call** 
him  to  answer.    1  Hawk.  P.  C.  c.  6*4, 
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No  other  justices  of  peace  but  those  before  whom  the  in- 
dictment was  found,  may  either  at  sessions,  or  out  of  it,  award 
restitution;  the  same  justices  may  do  it  in  person,  or  make  a 
precept  to  the  sheriff  to  do  it,  who  may  raise  the  power  of  the 
county  to  assist  him  in  executing  the  same.  1  Hawk.  P.  C. 
c,  64.  And  the  same  justices  of  peace  may  also  supersede  the 
restitution  before  it  is  executed,  on  insufficiency  found  in  the 
indictment,  &c. ;  but  no  other  j  ustices,  except  of  the  Court  of 
B.  R.  A  certiorari  from  B.  R,  is  a  supersedeas  to  the  restitu- 
tion ;  and  the  justices  of  B.  R.  may  set  aside  the  restitution 
after  executed  if  it  be  against  law,  or  irregularly  obtained,  &c. 
1  SalL  154.  If  justices  of  peace  exceed  their  authority,  an 
information  may  be  brought  against  them. 

On  an  indictment  on  the  21  Jac.  1.  c.  15.,  or  8  H.  6.  c.  9* 
where  justices  are  empowered  to  give  restitution  of  the  lands 
entered  upon  or  hold  en  by  force ;  the  tenant  whose  land  has 
been  entered  upon  or  holden  by  force  is  not  a  competent 
witness.    9  Barn*  <$■  Ores.  54&* 

Under  the  stat.  15  Ric*  2.  r.  2.  any  justice  of  the  peace  upon 
view  of  the  force*  may  make  a  record  of  it,  and  commit  the 
offender.  And  this,  without  a  writ  directed  to  him  to  execute 
the  statutes:  and  upon  any  information  without  a  complaint 
of  the  party.  So  every  justice  may  take  the  sheriff,  and  jwsse 
comitutus3  to  restrain  ;  or  he  may  break  open  a  house  to  remove 
the  force*  Dalt.  c.  44.  The  record  made  by  a  justice  upon 
view  shall  be  a  conviction,  and  is  not  traversable :  and  ought 
to  be  certified  to  B.  11.  or  the  next  assizes  or  quarter  sessions. 
And  if  a  defect  appears  in  the  conviction  to  B.  R.,  it  shall  be 
quashed*  1  Sid*  156*.  See  S  Co*  121 .  The  justices  have 
power  to  fine  on  view  ;  but  are  not  bound  to  do  it  on  the  spot, 
but  may  take  a  reasonable  time  to  consider.  See  Sir,  79^* 
IaL  Ray  in.  1515. 

The  justices,  on  forcible  detainer,  may  punish  the  force  upon 
view,  and  fine  and  imprison  the  offenders.  Sid.  156.  And  it 
hath  been  held,  that  in  forcible  entry  and  detainer  the  jury  are 
to  fine  all  or  none  ;  and  not  the  detainer,  without  the  forcible 
entry.    ]  VenL  25. 

A  conviction  by  a  justice  for  a  forcible  entry  on  view  must 
seta  fine  upon  the  defendant;  otherwise  the  Court  of  K.  U.  will 
discharge  him  from  a  commitment  on  such  conviction  by  habeas 
corpus*  But  the  K.  B.  cannot,  on  the  removal  of  a  conviction 
by  certiorari,  set  a  fine  on  the  defendant,  for  they  cannot  exe- 
cute the  judgment  of  an  inferior  court.  Sir.  7(M:  Ld.  Raym. 
J  5 14, 

A  conviction  for  forcible  entry,  before  a  fine  is  set,  may  be 
quashed  on  motion;  but  after  a  fine  is  set  it  may  not;  the 
defendant  must  bring  writ  of  error.    2  Salk.  450. 

A  conviction  for  a  forcible  detainer  under  8  H.  6,  c.  9.  must 
show  also  an  unlawful  entry.    1  N*     M.  58. 

Though  forcible  entry  is  punishable  either  by  indictment  or 
action,  the  action  is  seldom  brought,  but  the  indictment  often. 
But  in  many  cases  it  may  be  much  more  for  the  benefit  of  the 
party  to  bring  the  action. 

If  a  forcible  eutry  or  detainer  shall  be  made  by  three  per- 
sons or  more,  it  is  also  a  riot,  and  may  be  proceeded  against  as 
such,  if  no  inquiry  hath  before  been  made  of  the  force.  Dalt. 
c*  44. 

See  further  on  this  subject,  1  Han  L  P.  C.  c.  6'4.  at  length  : 
and  Burns'  Justice,  tit.  Forcible  Entry. 

FORCIBLE  MARRIAGE,  See  this  Diet,  tits.  Abduc- 
tions Guardian ,  Marriage* 

FOUD,  jarda.~\  A  shallow  place  in  a  river.  Mon.  Aug. 
/owt.  1,  p  (>57.    See  tit.  Ferry, 

FORDOL,  from  Sax.  jorey  before,  and  deele,  a  part  or 
portion.]    A  butt  or  head-land,  shooting  upon  other  bounds, 

FORECHEAPUM,  from  Sax,  fare,  tmfe*  mid  ceapean,  u  e, 
nundinari*  emere.~]  Pne-empUon.  Citron.  Brampton,  col.  897, 
8£)8:  LL.  jEtkelredi,  c.  23. 

FORECLOSED.  Shut  out  or  excluded;  as  the  barring 
the  equity  of  redemption  on  mortgages,  &c.    See  tic,  MorF- 


FOREGOERS  The  king's  purveyors  ;  they  were  so 
called  from  their  going  before  to  provide  for  his  household. 
36  Ed.  3.  5. 

FOREIGN,  Fr,  foraign,  Lat,  forinsecus,  exlraneus.} 
Strange  or  outlandish,  of  another  country,  or  society ;  and  in 
our  law  is  used  adjectively,  being  joined  with  divers  substain im 
in  several  senses.    Kitch.  \  26, 

Foreign  Appose r.    See  tit.  Exchequer. 

Foreign  Attachment.    See  tits.  Attachment,  Foreign. 

Foreign  Bought  and  Sold.  A  custom  within  the  city  of 
London,  which  being  found  prejudicial  to  the  sellers  of  cattle 
in  Smith  field,  was  abolished. 

Foreign  Coin,    See  tit.  Coin,  111. 

Foreign  Court.  At  Lemster  (anciently  called  Leo- 
minster) there  is  the  borough  and  the  foreign  court ;  which 
last  is  within  the  jurisdiction  of  the  manor,  but  not  within  the 
liberty  of  the  bailiff  of  the  borough ;  so  there  is  a  foreign  court 
of  the  honour  of  Gloucester.    Claus.  8  Ed.  2. 

Foreign  Kingdom  ;  Foreign  Laws  and  Customs.  A 
foreign  kingdom  is  one  under  the  dominion  of  a  foreign 
prince:  so  that  Ireland,  or  any  other  place,  subject  to  the 
crown  of  England,  cannot  with  us  be  called  foreign ;  though 
to  some  purposes  they  are  distinct  from  the  realm  of  England. 
If  two  of  the  king's  subjects  light  in  a  foreign  kingdom,  and 
one  of  them  is  killed,  it  cannot  be  tried  here  by  the  common 
law ;  but  it  may  be  tried  and  determined  in  the  Court  of  the 
Constable  and  Marshal,  according  to  the  civil  law  ;  or  the  fact 
may  be  examined  by  the  privy  council,  and  tried  by  commis- 
sioners appointed  by  the  king  in  any  county  of  England,  by 
statute  33  H.  8.  c*  23:  3  Inst.  48.  One  Hutchinson  killed 
Mr.  Colson  abroad  in  Portugal,  for  which  he  was  tried  there 
and  acquitted,  the  exemplification  of  which  accfuittal  he  pro- 
duced under  the  great  seal  of  that  kingdom  ;  and  the  king 
being  willing  he  should  be  tried  here,  referred  it  to  the  judges, 
who  all  agreed,  that  the  party  being  already  acquitted  by  the 
laws  of  Portugal,  could  not  be  tried  again  for  the  same  fact 
here.    3  Kcb.  785. 

If  a  stranger  of  Holland,  or  any  foreign  kingdom,  buys 
goods  at  London,  and  gives  a  note  under  his  hand  for  pay- 
ment, and  then  goes  away  privately  into  Holland,  the  seller 
may  have  a  certificate  from  the  lord  mayor,  on  proof  of  sale 
and  delivery  of  the  goods,  upon  which  the  people  of  Holland 
will  execute  a  legal  process  on  the  party.  4  Inst*  3S*  Also 
at  tbe  instance  of  an  ambassador  or  consul,  such  a  person  of 
England,  or  any  criminal  against  the  Jaws  here,  may  be  sent 
from  a  foreign  kingdom  hither.  Where  a  bond  is  given,  or 
contract  made  in  a  foreign  kingdom,  it  may  be  tried  in  the 
King's  Bench,  and  laid  to  be  done  in  anv  place  in  England. 
Hob*  11 :  2  Bulst.  322. 

It  is  now  decided  (though  formerly  held  otherwise)  that  a 
party  may  be  arrested  in  this  country  for  a  debt  contracted  in 
a  foreign  country,  thougb  tbe  law  of  Mich  country  do  not  allow 
of  arrest  for  debt.  De  la  Fega  v.  Vianna.  1  Barn*  §  AdoL 
284 ;  overruling  1  Bos.  $  Pull.  138. 

An  agreement  made  in  France,  on  two  French  persons 
marrying,  touching  the  wife's  fortune,  has  been  decreed  here 
to  be  executed,  according  to  the  laws  of  England :  and  that 
the  husband  surviving  sbould  have  the  whole  ;  but  relief  was 
first  given  for  a  certain  sum,  and  the  rest  to  be  governed  by 
the  custom  of  Paris,  Preced.  Chanc.  207,  208. 
^  A.  and  B.  being  inhabitants  of  the  United  States  of  Ame- 
rica, while  those  states  were  colonies  of  Great  Britain,  and 
before  the  rebellion  of  them  as  colonies,  B.  executes  a  bond  to 
A.  During  the  rebellion,  after  the  declaration  of  independ- 
ence by  the  American  Congress,  but  before  the  independence 
of  America  was  acknowledged  by  Great  Britain,  both  parties 
are  attainted,  their  property  confiscated,  and  vested  in  the 
respective  states  of  which  they  were  inhabitants,  by  the  legis- 
lative acts  of  those  states  then  in  rebellion,  and  a  fund  provided 
for  the  payment  of  the  debts  of  B.  Afterwards  the  inde- 
pendence of  America  is  acknowledged  by  Great  Britain.  Under 
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all  tli esc  circumstances  A.  may  maintain  an  action  on  the  bond 
against  B.  in  England.  Pari.  Cases,  8vo.  Judgment  of  the 
Court  of  King's  Bench  (affirming  the  judgment  of  C.  ?.) 
affirmed. 

Though  all  these  judgments  appear  unanimous,  the  two 
former,  and  perhaps  all  three  of  them,  were  given  in  some 
measure  upon  different  grounds.  But  it  appears  upon  the  two 
first  decisions  to  be  a  principle  not  judicially  controverted,  that 
ff  the  penal  laws  of  one  country  cannot  be  taken  notice  of  to 
affect  the  laws  and  rights  of  citizens  (or  subjects  of  such 
country  becoming  citizens)  of  another;  the  penal  laws  of 
foreign  countries  being  strictly  local,  and  affecting  nothing 
more  than  they  can  reach,  and  can  be  seized  by  virtue  of  their 
authority."  Sec  3  Term  Rep.  733,  735:  1  H.  Black. 
Rep,  135. 

In  the  case  of  Dudley  v.  FoIHot,  the  court  having  no  doubt 
about  the  law,  and  thinking  that  it  would  lead  to  the  discus- 
sion of  improper  topics,  would  not  permit  the  question  to  be 
argued.  That  was  the  case  of  a  covenant  in  a  conveyance 
of  lands  in  America,  made  during  the  time  of  the  rebellion 
(April,  1780),  "that  the  grantor  had  a  legal  title,  and  that 
the  grantee  might  peaceably  enjoy,  &c,  without  the  least 
interruption,  &c>  of  the  grantor  and  his  heirs,  or  of  any  other 
person  whomsoever/*  The  court  were  of  opinion  that  this 
covenant  was  not  broken  by  the  States  of  America  seizing  the 
lands,  as  forfeited,  for  an  act  done  previous  to  the  conveyance, 
notwithstanding  the  subsequent  acknowledgment  of  indepen- 
dence.   3  Term  Rep.  584. 

A  foreigner  may  gain  a  settlement  in  England  by  occupy- 
ing a  tenement  of  10/.  a  year,  for  forty  days.  4  Easfs 
Rep.  103. 

A  natural  born  subject  of  Great  Britain  may  be  also  a  citizen 
of  a  foreign  country,  ibr  the  purposes  of  commerce,  and  entitled 
to  all  advantages  as  such  under  a  treaty  with  that  country' — and 
the  circumstance  of  his  coming  over  to  Great  Britain  for  a 
temporary  purpose  does  not  deprive  him  of  those  advantages. 
$  Term  Rep.  K.  B.  31.    Affirmed  in  the  Exchequer  Chamber. 

1  Bos.  #  Pull  430. 
As  to  the  effect  of  judgments  in  foreign  courts  upon  the 

property  of  British  subjects  within  their  jurisdiction,  and  how 
far  such  judgments  shail  be  allowed  to  interfere  with  the  laws 
of  this  country,  see  2  H.  Blackst.  409:  4  B.  $  C.  636: 
8  Ring.  335 :  2  B.  $  Ad.  951. 

In  an  action  upon  the  judgment  of  a  court  in  a  foreign 
country,  the  sentence  must  be  proved  by  producing  it,  and 
proving  the  handwriting  of  the  judge  of  the  court  who  sub- 
scribed it,  and  the  authenticity  of  the  seal  affixed.  1  PhUl.  on 
Evid.  331.  379.  (OVA  edit.):  and  see  2  Stark.  Ca.  6:  6  Maule 
$  S.  34. 

The  courts  of  this  country  will  not  take  notice  of  the  revenue 
laws  of  foreign  states.     3  D.  $  R.  1 90:  S.  P.  1  Doug. 

Nor  will  the  courts  take  notice  of  a  commission  from  a 
foreign  prince.    1  W.  Blackst.  3. 

It  is  illegal  to  raise  loans  for  subjects  in  arms  against  a 
government  in  amity  with  the  government  of  this  country. 

2  Bing.  314. 

Foreign  Dominions  of  the  Crown.  As  to  any  foreign 
dominions  wThich  may  belong  to  the  person  of  the  king  by 
hereditary  descent,  by  purchase,  or  other  acquisition,  as  the 
territory  of  Hanover  and  his  Majesty's  other  property  in  Ger- 
manv;  as  these  do  not  in  any  wise  appertain  to  the  crown  of 
these  kingdoms,  they  are  entirely  unconnected  with  the  laws 
of  England,  and  do  not  communicate  with  this  nation  in  any 
respect  whatsoever.  The  English  legislature,  warned  by  past 
experience,  wisely  inserted  in  the  Act  of  Settlement,  which 
vested  the  crown  in  the  present  family,  the  following  clause, 
n  That  in  case  the  crown  and  imperial  dignity  of  this  realm 
shall  hereafter  come  to  any  person  not  being  a  native  of  this 
kingdom  of  England,  this  nation  shall  not  be  obliged  to  engage 
in  any  war  for  the  defence  of  any  dominions  or  territories 


which  do  no-  »** — ■»£  _>*  ^..^..^^^ 

of  parliament."  Stat.  12  and  13  W*  3.  c  3.  See  further  tit 
Plantations. 

Foreign  Plea.  A  plea  in  ob  jection  to  a  judge,  where  he  is 
refused  as  incompetent  to  try  the  matter  in  question,  because 
it  arises  out  of  his  jurisdiction,  Kitch.  75 :  Stat.  4  Hen.  8. 
c.  2.  If  a  plea  of  issuable  matter  is  alleged  in  a  different 
county  from  that  wherein  the  party  is  indicted  or  appealed,  by 
the  common  law,  such  pleas  can  only  be  tried  by  juries  returned 
from  the  counties  wherein  they  are  alleged.  But  by  the  stat 
23  H.  8.  C.  14.  §  5.,  all  foreign  pleas  triable  by  the  country, 
upon  an  indictment  for  petit  treason,  murder,  or  felony,  shall 
be  forthwith  tried  without  delay,  before  the  same  justices 
before  whom  the  party  shall  be  arraigned,  and  by  the  jurors 
of  the  same  county  where  he  is  arraigned,  notwithstanding  the 
matter  of  the  pleas  is  alleged  to  be  in  any  other  county  or 
counties;  though  as  this  statute  extends  not  to  treason,  nor 
appeals,  it  is  said  a  foreign  issue  therein  must  still  be  tried  by 
the  jury  of  the  county  wherein  alleged.  3  Inst.  17 :  H.  P.  C. 
255  :  2  Hawk.  P.  C.  c.  40.  §  6,  7-  In  a  foreign  plea  in  a 
civil  action  the  defendant  ought  to  plead  to  that  place  where 
the  plaintiff  alleges  the  matter  to  be  done  in  his  declaration ; 
and  the  defendant  may  plead  a  foreign  plea  whether  the  matter 
is  transitory,  or  not  transitory;  but  in  the  last  case  he  must 
swear  to  it.  Sid.  234  :  £  Nels.  871.  When  a  foreign  plea  is 
pleaded,  the  court  generally  makes  the  defendant  put  it  upon 
oath,  that  it  is  true;  or  will  enter  up  judgment  for  want  of  a 
plea.  See  5  Mod.  335.  Foreign  answer  is  such  an  answer 
as  is  not  triable  in  the  county  where  made;  and  foreign  matter 
is  that  matter  which  is  done  in  another  county,  &c.  See  fur- 
ther tits.  Pleading,  Indictment. 

Foreign  Service.  Is  that  whereby  a  mesne  lord  holds 
of  another,  without  the  compass  of  his  own  fee ;  or  that  which 
the  tenant  performs  either  to  his  own  lord,  or  to  the  lord 
paramount  out  of  the  fee.  Kitch.  2Q9  :  see  Brad.  lib.  2.  c.  1 6. 
Foreign  service  seems  also  to  be  used  for  knight's  service,  ot 
escuage  uncertain.  Perkins,  650:  Salvo  Forhiscco  Servitio: 
Mon.  Angi  torn.  2.  p.  637. 

Any  engagement  with  a  foreign  state  which  subjects  the 
party 'to  an  influence  or  control  inconsistent  with  the  allegiance 
due  to  the  king  of  these  realms,  is  a  contempt  against  the  pre- 
rogative, and  a  high  misdemeanor  at  common  law.  There- 
fore, if  a  subject  enter  into  the  service  of  a  foreign  potentate, 
or  even  receive  a  pension  from  any  foreign  state,  without  leave 
of  the  king,  it  is  an  indictable  offence.  1  Hawk.  c.  22.  §  3 : 
4  Comm.  122  :  1  East,  P.  C  8 J.  And  by  the  common  law  it 
is  also  a  high  misprision  and  contempt,  if  a  subject  neglect  to 
return  from  bevond  the  seas,  when  commanded  by  the  king  to 
do  so ;  and  his  lands  may  be  seized  until  he  does  return, 
1  Hawk.  c.  22.  §  4:  4  Comm.  122. 

The  3  Jac.  I.e.  4.  makes  it  felony  for  any  person  whatever 
to  go  out  of  the  realm  to  serve  any  foreign  prince  or  state, 
without  having  first  taken  the  oath  of  allegiance   And  by 
this  act  it  is  felony  also  for  anv  gentleman  or  person  of  higher 
decree,  or  who  hath  borne  office  in  the  army,  to  go  out  ot  tne 
realm  to  serve  such  foreign  prince  or  state,  without  previousJV 
entering  into  a  bond  with  two  sureties,  not  to  be  reconci  ea 
to  the  See  of  Rome,  or  enter  into  anv  conspiracy  against  his  natu- 
ral sovereign.    See  §  18,  19.    By  9  Geo.  2.  c.  30,  f^f^ 
20  Geo.  2  c.  17.  if  anv  subject  of  Great  Britain  enlisted  him 
self,  or  if  anv  person  procured  him  to  be  enlisted  in  any  t<m» 
service,  or  retained  or  embarked  him  for  that 
licence  under  the  king's  sign  manual,  he  was  guilty  ot  tew 
without  benefit  of  clergy  ;  but  if  the  person  so  seduced,  wM* 
fifteen  davs  discovered  his  seducer,  he  was,  on  conviction  « 
the  seducer,  indemnified.    By  29  Geo.  %  c  17.,/° 
the  French  king,  as  a  military  officer   w as >  felony Mihj* 
benefit  of  clergy*  and  to  enter  into  the  Scotch >^>^ 
Dutch  service  without  previously  taking  the  oaths  of  alicgiauc 
and  abjuration  should  incur  a  forfeiture  of  500/. 

These  two  latter  statutes  (as  also  two  Irish  act.,  11  ana  u 
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Geo.  in  pari  materia)  were  repealed  by  the  59  Q*  3.  c,  69- 
which  dots  not  however  refer  to  the  3  Jac.  1.  c.  4. 

By  this  act,  5Q  Geo.  3.  c  6<J.  natural  born  subjects  (without 
the  licence  of  his  Majesty),  accepting  any  commission,  or 
enlisting  or  engaging  to  enlist  or  serve  in  foreign  service, 
military  or  naval,  and  any  persons  hiring  or  procuring  others 
to  enlist,  are  declared  guilty  of  a  misdemeanor  punishable  by 
fine  and  imprisonment*  Persons  fitting  out  armed  vessels, 
without  the  king's  licence,  to  aid  in  military  operations  with 
any  foreign  powers,  or  issuing  commissions  for  such  ships,  are 
declared  guilty  of  misdemeanor  punishable  as  aforesaid:  as  also 
persons  increasing  the  warlike  equipment  of  vessels  of  foreign 
states.  Vessels  with  persons  on  board  engaged  in  foreign 
service  may  be  detained  at  any  port  in  any  of  the  king's  domi- 
nions. A  penalty  of  50/.  per  head  is  imposed  on  masters  of  ships 
taking  on  board  persons  enlisted  contrary  to  the  act.  The 
statute  excepts  persons  entering  into  the  military  service  of  any 
Asiatic  power  by  licence  of  the  presidency  of  BengaL 

Foreign  Powers.  The  stat.  1  Etiz.  c.  21.  punishes  (by 
Joss  of  goods  for  the  first  offence,  and  imprisonment  for  the 
second,  and  incurring  the  penalties  of  treason  for  the  third) 
persons  maintaining  any  foreign  authority  in  this  realm.  See 
Dyer,  363. 

A  foreign  sovereign  prince  suing  in  our  courts  brings  no  pri- 
vilege which  can  displace  the  practice  as  applicable  to  other 
suitors,     1  dark  $  F.  333. 

Foreign  Public  Stocks  or  Fund3,  Stealing  any  tally, 
order,  or  other  security,  entitling  or  e  videncing  the  title  to  any 
share  or  interest  in,  is  punishable  as  larceny  by  7  and  8 
Geo.  4.  c.  29,  §  5. 

As  to  embezzlement  of  such  securities  by  agents  or  factors, 
&c,  see  those  tits.,  and  tits.  Attorney,  Banker,  and  Broker. 
See  further  this  Diet,  tits.  Allegiance,  'Contempt,  Treason, 

FOREIGNERS.    See  tit.  Alien. 

FOHEJU 1JGER,  fmyudicatfo.~]  A  judgment  whereby  a 
person  js  deprived  of,  or  put  by,  the  thing  in  question.  Bract, 
lib.  4.  To  be  forejudged  the  court,  is  when  an  officer  or 
attorney  of  any  court  is  expelled  the  same  for  some  offence,  or 
for  not  appearing  to  an  action,  on  a  bUl  filed  against  him.  See 
tit.  Attorney. 

Form  of  a  Forejudger  of  an  Attorney. 
Be  it  remembered,  that  on  the  day  of,  $c,  this  same  term, 
A.  B.  came  here  into  this  court,  by,  $c.s  his  attorney,  and  exhibited 
to  the  justices  of  our  Sovereign  Lord  the  King,  his  bill  against 
C.  D.  Gent.,  one  of  the  attorneys  of  the  Conimon  Bench  of  our 
Sovereign  Lord  the  King,  personally  present  here  in  the  court  • 
tkctenour  of  which  bill  follows  in  these  words,  that  is  to  say: 
To  the  justices  of  our  Sovereign  Lord  the  Kin?,  ss.  A.  B  by 
jy.,  his  attorney,  complains  of  C.  £>.,  one  of  the  attorneys,  6}c' 
for  that  whereas,  §c.  (setting  forth  the\vhole  bill).  The 
pledges  for  the  prosecution  are  John  Doe  and  Richard  Roe* 
whereupon  the  said  C.  D.  being  solemnly  called,  came  not  ' 
thereby  he  is  forejudged  from  exercising  his  office  of  attorney 
of  this  court  for  his  contumacy,  §c. 

FORESCHOKE,  dereUctumr\  Forsaken;  in  one  of  our 
statutes,  it  is  specially  used  for  lands  or  tenements  seized  bv  a 
lord,  for  want  of  services  performed  bv  the  tenant,  and  quietlv 
held  by  such  lord  beyond  a  year  and  a  dav;  now  the  tenant 
who  seeth  his  land  taken  into  the  hands  of 'the  lord,  and  pos^ 
sessed  so  long,  and  doth  not  pursue  the  course  appointed  bv 
law  to  recover  it,  doth  in  presumption  of  law  disavow  or  for- 
sake all  the  right  he  hath  to  the  same;  and  then  such  lands 
shall  be  called  foreschoke.    See  stat  10  Ed.  2.  c.  1. 

FOREST. 

Forest  a;  Saltus.]  A  great  or  vast  wood;  locus  syhes- 
tris  et  saltuosus.  Our  law  writers  define  it  thus:  Foresta  est 
locus  ubiferw  inhabitant  vel  includuntur;  others  sav  it  is  called 
loresia  quasi  ferarum  statio,  vet  tuta  mansio  ferarum.  Matt- 


wood,  in  his  Forest  Laws,  gives  this  particular  definition  of  it: 
(<  A  forest  is  a  certain  territory  or  circuit  of  woody  grounds 
and  pastures,  known  in  its  bounds  and  privilege,  for  the  peace- 
able being  and  abiding  of  wild  beasts,  and  fowls  of  forest  chase 
and  warren,  to  be  under  the  king's  protection  for  his  princely 
delight:  replenished  with  beasts  of  venary  or  chase,  and  great 
coverts  of  vert  for  succour  of  the  said  beasts ;  for  preservation 
whereof  there  are  particular  laws,  privileges,  and  officers, 
belonging  thereunto,"    Manw.  par.  2.  c.  1 . 

Forests  are  of  that  antiquity  in  England,  that  (except  the 
New  Forest  in  Hampshire,  erected  by  William  called  the 
Conqueror,  and  Hampton  Court,  erected  by  King  Hen.  VIII., 
see  stat.  31  H.  8.  c.  5,)  it  is  said  there  is  no  record  or  history 
doth  make  any  certain  mention  of  their  erections  and  begin- 
nings; though  they  are  mentioned  by  several  writers  and  in 
divers  of  our  laws  and  statutes.  4  Inst.  319.  Our  ancient 
historians  tells  us,  that  New  Forest  was  raised  by  the  destruc- 
tion of  twenty- two  parish  churches,  and  many  villages,  cha- 
pels, and  manors,  for  the  space  of  thirty  miles  together;  which 
was  attended  with  divers  judgments,  as  they  are  termed,  on 
the  posterity  of  King  William  ht  who  erected  it;  for  William 
Rufus  was  there  shot  with  an  arrow,  and  before  him  Richard 
the  brother  of  Hen,  I.  was  there  killed;  and  Henry,  nephew 
to  Robert,  the  eldest  son  of  the  Conqueror,  did  hang,  by  the 
hair  of  his  head,  in  the  boughs  of  the  forest  like  unto  Absalom. 
Blount. 

Besides  the  New  Forest,  there  are  sixty-eight  other  forests 
in  England,  thirteen  chases,  and  more  than  seven  hundred  parks: 
the  four  principal  forests  are  New  Forest  on  the  Sea,  Shire* 
wood  Forest  on  the  Trent,  Dean  Forest  on  the  Severn,  reaf- 
forested  by  scat.  20  Car.  2.  c.  3.,  and  Windsor  Forest  on  the 
Thames.  The  way  of  making  a  forest  is  thus:  Certain  com- 
missioners are  appointed  under  the  great  seal  of  England, 
who  view  the  ground  intended  for  a  forest,  and  fence  it  round 
with  metes  and  bounds;  which  being  returned  into  the  Chan- 
eery,  the  king  causes  it  to  be  proclaimed  throughout  the  county 
where  the  land  lieth,  that  it  is  a  forest,  and  to  be  governed  by 
the  laws  of  the  forest,  and  prohibits  all  persons  from  hunting 
there  without  his  leave;  and  then  he  appointeth  officers  fit  for 
the  preservation  of  the  vert  and  venison,  and  so  it  becomes  a 
forest  on  record.  Manw.  c.  2.  Though  the  king  may  erect  a 
forest  on  his  own  ground  and  wastes,  he  may  not  do  it  in  the 
ground  of  other  persons,  without  their  consent;  and  agree- 
ments with  them  for  that  purpose  ought  to  be  confirmed  bv 
parliament.    4  Inst.  300. 

Proof  of  a  forest  appears  by  matter  of  record ;  as  by  the  eyres 
of  the  justices  of  the  forests,  and  other  courts,  and  officers  of 
forests,  Sec,  and  not  by  the  name  in  grants.  12  Rep.  22. 
As  parks  are  enclosed  with  wall,  pale,  &c,  so  forests  and  chases 
are  enclosed  by  metes  and  bounds ;  such  as  rivers,  highways, 
hills,  which  are  an  enclosure  in  law,  and  without  which  there 
cannot  be  a  forest.  And  in  the  eye  of  the  law,  the  boundaries 
of  a  forest  go  round  about  it  as  it  were  a  brick  wall,  directly  in 
a  right  line  the  one  from  the  other,  and  they  are  known  cither 
by  matter  of  record  or  prescription,  4  List.  317.  Bounds  of 
a  forest  may  be  ascertained  by  commission  from  the  Lord 
Chancellor;  and  commissioners,  sheriffs,  officers  of  forests,  &c 
are  empowered  to  make  inquests  thereof.  Stat.  16  and  17  Car.  U 
c.  16.  Also  the  boundaries  of  forests  are  reckoned  a  part  of  the 
forest ;  for  if  any  person  kill  or  hunt  any  of  the  king's  deer  in 
any  highway,  river,  or  other  inclusive  boundary  of  a  forest,  he 
is  as  great  an  offender  as  if  he  had  killed  or  hunted  deer  within 
the  forest  itself    4  List.  SIS. 

By  the  grant  of  a  forest,  the  game  of  the  forest  do  pass  - 
and  beasts  of  the  forest  are  the  hart,  hind,  buck,  doe,  boar! 
wolf,  fox,  hare,  &c:  the  seasons  for  hunting  whereof  are  as 
follow ,viz  that  ot  the  hart  and  buck  begins  at  the  Feast  of 
,  J"hn.  Bap^t,  and  ends  at  Holy  rood- day  ;  of  the  hind  and 
doe,  begins  at  Holy  rood,  and  continues  till  Candlemas;  of  the 
boar,  from  Christmas  to  Candlemas;  of  the  fox,  begins  at 
Uinstmas,  and  continues  till  Ladv-day;  of  the  hare  at 
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Michaelmas,  and  lasts  till  Candlemas.    T)ijer,  16$:  4  Inst, 
$16. 

Not  only  game,  &c,  are  incident  to  a  forest,  but  also  a  forest 
hath  divers  special  properties.  1.  A  forest,  truly  and  strictly 
taken,  cannot  be  in  the  hands  of  any  hut  the  king;  for  none 
hut  the  king  hath  power  to  grant  commission  to  any  one  to  be 
jl  justice  in  the  eyre  of  the  forest;  but  if  the  king  grants  a 
forest  to  a  subject,  and  granteth  further  that  upon  request 
made  in  Chancery,  he  and  his  heirs  shall  have  justices  of  the 
forest,  then  the  subject  hath  a  forest  in  law.  4  Inst,  314: 
Cro.  Jac.  155. 

The  second  property  of  a  forest  is  the  courts;  as  the  justice- 
seat,  the  swainmote,  and  court  of  attachment*  The  thud 
property  is  the  officers  belonging  to  it;  as  first,  the  justices  of 
the  forest,  the  warden  or  warder,  the  verderors,  foresters, 
agisters,  regardcrs,  keepers,  bailiffs,  beadles,  eve.  See  tit. 
Attachment  of  the  Forest. 

As  to  the  CounTSi  The  most  especial  court  of  a  forest  is 
the  swainmote,  which  is  no  less  incident  to  it  than  a  court  of 
piepowder  to  a  fair ;  and  if  this  fail,  there  is  nothing  remain- 
ing of  the  forest,  but  it  is  turned  into  the  nature  of  a  chase. 
Matnr.  r.  2\  ;  Crompt.  Jur-  146. 

The  court  of  attachment  or  woodmote  in  forests  is  kept 
every  forty  days ;  at  which  the  foresters  bring  in  the  attach- 
ments de  viridi  et  venattone,  and  the  presentments  thereof,  and 
the  verderors  do  receive  the  same,  and  inrol  them  ;  but  this 
court  can  only  inquire,  not  convict.  The  court  of  swainmote 
is  holden  before  the  verderors  as  judges,  by  the  steward  of  the 
swainmote,  thrice  in  the  year  ;  the  swains  or  freeholders  within 
the  forest  are  to  appear  at  this  court  to  make  inquests  and 
juries;  and  this  court  may  inquire  de  snperoncratione  forest  a~ 
riorum  et  aliorum  mhmtrorum  forest  m ,  et  de  eorum  oppression  i- 
bus  populo  nostra  iilatis  :  and  also  may  receive  and  try  present- 
ments certified  from  the  court  of  attachments,  against  offences 
in  vert  or  venison.  And  this  court  may  inquire  of  offences, 
and  convict  also,  but  not  give  judgment,  which  must  be  at  the 
justice  seat.    4  Inst*  280,. 

The  Court  of  Regard,  or  survey  of  dogs,  is  holden  likewise 
every  third  year,  for  expeditation,  or  Jawing  of  dogs,  by  cutting 
off  to  the  skin  three  claws  of  the  fore  feet,  to  prevent  their 
running  at  or  killing  of  deer.  No  other  dogs  but  mastiffs  are 
to  he  thus  hi  wed  or  expeditatcd,  for  none  other  were  permitted 
to  be  kept  within  the  precincts  of  the  forest,  it  being  supposed 
that  the  keeping  of  these,  and  these  only,  was  necessary  for 
the  defence  of  a  man's  house.    4  InsL  308. 

The  principal  court  of  the  forest  is  the  Court  of  the  Chief 
Justice  in  Eyre,  or  justice  seat,  which  is  a  court  of  record, 
and  hath  authority  to  hear  and  determine  all  trespasses,  pleas, 
and  causes  of  the  forest,  &e.  within  the  forest,  as  well  con- 
cerning vert  and  venison,  as  other  causes  whatsoever ;  and 
this  court  cannot  he  kept  oftener  than  every  third  year.  As 
before  other  justices  in  eyre,  it  must  he  summoned  forty 
days  at  least  before  the  sitting  thereof ;  and  one  writ  of  sum- 
mons is  to  he  directed  to  the  sheriff  of  the  county,  and  an- 
other writ  Custodi  Forestce,  Domini  Regis  vet  ejus  locum  tenenti, 
Which  writ  of  summons  consists  of  two  parts  ;  first, 
to  summon  all  the  officers  of  the  forest,  and  that  they  bring 
with  them  all  records,  &c.  Secondly,  All  persons  who  claim 
any  liberties  or  franchises  within  the  forest,  and  to  show  how 
they  claim  the  same.  It  may  also  proceed  to  try  present- 
ments in  the  inferior  courts  of  the  forest,  and  to  give  judg- 
ment upon  conviction  of  the  swainmote.  And  the  chief 
justice  may  therefore  after  presentment  made,  or  indictment 
found,  but  not  before,  issue  his  warrant  to  the  officers  of  the 
forest  to  apprehend  the  offenders.  Stat,  7  R-  c*  4.  This 
court  being  a  court  of  record,  may  fine  and  imprison  for  offences 
within  the  forest,  and  therefore  if  there  be  erroneous  judgment 
at  the  justice- seat,  the  record  may  be  moved  by  writ  of  error 
into  B.  R.,  or  the  chief  justice  in  eyre  may  adjourn  the  matter 
to  that  court*    4  Inst  29  1.  5.  313. 

These  justices  in  eyre  were  instituted  by  Henry  II.  A.  D. 


1184^  and  tn^±±  "'wun  lui/mcriy  ueiu  verv  reffutarJy  * 

but  the  last  court  of  justice  seat  of  any  note  was  that  holder! 
in  the  reign  of  Charles  I.  before  the '  Earl  of  Holland;  the 
rigorous  proceedings  at  which  are  reported  by  Sir  W.  Jones. 
After  the  restoration  another  was  held,  pro  forma  only,  before 
the  Earl  of  Oxford  ;  but  since  the  tera  of  the  revolution  in 
1(>88,  the  forest  laws  have  fallen  into  total  disuse,  to  the 
great  advantage  of  the  subject.  See  3  Comm.  73.— Much 
therefore  of  what  follows  is  matter  rather  of  curiosity  than 
use.  There  is  but  one  chief  justice  of  the  forests  on  this  side 
Trent,  and  he  is  named  Justiciarius  Itinerant  Ftrresiarum,  &c. 
citra  Trentam  ;  and  there  is  another,  Capital  is  Jnsticiarks; 
and  he  is  Justiciarius  I  finer  a  ns  omnium  Forest  arum  ultra  Tren- 
tam, &c,  who  is  a  person  of  greater  dignity  than  know  ledge 
in  the  laws  of  the  forest ;  and  therefore  when  justice  scats 
are  held,  there  are  associated  to  him  such  as  the  king  shall 
appoint,  wliOj  together  with  him,  shall  determine  omnia  ptactta} 
forestry  &c.  4  Inst.  315*  By  stat.  32  H.  8,  c.  35.  justices 
of  the  king's  forests  may  make  deputies. 

By  stat.  57  3.  c.  6*1.  the  offices  of  these  justices  in  eyre 
are  abolished  on  the  termination  of  the  existing  interests. 

The  chief  warden  of  the  forest  is  a  great  officer,  next  to  the 
justices  of  the  forest,  to  bail  and  discharge  offenders ;  but  he  ia 
no  judicial  officer  ;  and  the  constable  of  the  castle  where  a 
forest  is,  by  the  foresc  law  is  chief  warden  of  the  forest,  as  of 
Windsor  Castle,  &c. 

A  verderor  is  a  judicial  officer  of  the  forest,  and  chosen  in 
full  county,  by  the  king's  writ :  his  office  is  to  observe  and 
keep  the  assizes  or  laws  of  the  forests,  and  view,  receive,  and 
inrol,  the  attachments  and  presentments  of  all  trespasses  of  the 
forest,  of  vert  and  venison,  and  to  do  equal  right  and  justice 
to  the  people  ;  the  verderors  are  the  chief  judges  of  the  swain- 
mote court  ;  although  the  chief  warden,  or  his  deputy,  usually 
sits  there.    4  Inst* 

The  regarder  is  to  make  regard  of  the  forest,  and  to  view 
and  inquire  of  offences,  concealments,  defaults  of  foresters, 
I  &c.  Before  any  justice-seat  is  holden,  the  regarders  of  the 
'  forest  must  make  their  regard,  and  go  through  and  view  the 
whole  forest,  &c.  They  are  ministerial  officers,  constituted 
by  letters  patent  of  the  king,  or  chosen  by  writ  to  the  sheriff. 
4  InsL  291, 

A  forester  is,  in  legal  understanding,  a  sworn  officer  mi- 
nisterial of  the  forest,  and  is  to  watch  over  the  vert  and  veni- 
son, and  to  make  attachments  and  true  presentments  of  all 

I  manner  of  trespasses  done  within  the  forest;  a  forester  is  also 
taken  for  a  woodward ;  this  officer  is  made  by  letters  patent, 
and  it  is  said  the  office  maybe  granted  in  fee,  or  for  life- 

1  4  InsL  293.  Every  forester,  when  he  is  called  at  a  court  of 
justice  seat,  ought  upon  his  knees  to  deliver  his  horn  to  the 
chief  justice  in  eyre  ;  so  every  woodward  ought  to  present  his 
hatchet  to  my  lord. 

A  riding  - forester  is  to  lead    the  king  in  his  hunting. 

!  1  Jones,  277.  The  office  of  forester,  &c.  though  it  be  a  fee- 
simple,  cannot  be  granted  or  assigned  over  without  the  kings 
licence.  4  InsL  316.  If  a  forester,  by  patent  for  life,  is 
made  justice  of  the  same  forest  pro  hac  vice,  the  foresterstup  is 
become  void  ;  for  these  offices  are  incompatible,  as  the  forester 

!  is  under  the  correction  of  the  justice,  and  he  cannot  judge 

i  himself.    1  InsL  SIS. 

An  agister  s  office  is  to  attend  upon  the  king's  woods  and 
lands  in  a  forest,  receive  and  take  in  cattle,  &c,  by  agistment 
that  is,  to  depasture  within  the  forest,  or  to  feed  upon  the 
pannage,  &c.  And  this  officer  is  constituted  by  letters 
patent.  4  InsL  293.  Persons  inhabiting  in  the  forest  may 
have  common  of  herbage  for  beasts  commonable  within  the 
forest ;  but  by  the  forest  law,  sheep  are  not  commonable  there, 
because  they  'bite  so  close  that  they  destroy  the  vert ;  and  yet 
it  has  been  held,  that  sheep  may  be  commonable  in  forests  by 
prescription.    3  Bulst.  21 3. 

A  ranger  of  a  forest  is  one  whose  business  is  to  recnase  tne 
wild  beasts  from  the  purlieus  into  the  forest,  and  to  present 
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offences  within  the  purlieu,  and  the  forest,  &c.  And  though 
he  is  not  properly  an  officer  in  the  forest,  yet  he  is  a  consider- 
able officer  of,  and  belonging  to  it. 

The  beadle  is  a  forest  officer,  that  warns  all  the  courts  of 
the  forest,  and  executes  process,  makes  all  proclamations,  &c. 
4  Inst.  313. 

There  are  also  keepers  or  bailiffs  of  walks  in  forests  and 
chase,  who  are  subordinate  to  the  verdcrors,  &c.  And  these 
officers  cannot  be  sworn  on  any  inquests,  or  juries  out  of  the 
forest  If  any  man  hunts  beasts  within  a  forest,  although 
they  are  not  beasts  of  the  forest,  they  are  punishable  by  the 
forest  laws;  because  all  hunting  there,  without  warrant,  is 
u nlawful .    4  Inst.  3 1 4. 

A  justice  in  eyre  cannot  grant  licence  to  sell  any  timber, 
unless  it  be  sedente  curia,  or  after  a  writ  of  ad  quod  damnum  ; 
and  it  hath  been  resolved  by  all  the  judges,  that  though  jus- 
tices in  eyre,  and  the  kings  officers  within  his  forests,  have 
charge  of  venison,  and  of  vert  or  green- hue,  for  the  main- 
tenance of  the  king's  game,  and  all  manner  of  trees  for  covert, 
browse,  and  pannage ;  yet  when  timber  of  the  forest  is  sold, 
it  must  be  cut  and  taken  by  power  under  the  great  seal,  or  the 
exchequer  seal,  by  view  of  the  foresters,  that  it  may  not  be 
had  in  places  inconvenient  for  the  game :  and  the  justice  in 
eyre,  or  any  of  the  king's  officers  in  the  forest,  cannot  sell  or 
dispose  of  any  wood  within  the  forest  without  commission  ;  so 
that  the  exchequer  and  the  officers  of  the  forest  have  d'wisum 
imperium,  the  one  for  the  profit  of  the  king,  the  other  for  his 
pleasure.  Also  no  officer  of  the  forest  can  claim  windfalls, 
or  dotard  trees,  for  their  perquisites,  because  they  were  once 
parcel  of  the  king's  inheritance  ;  but  they  ought  to  be  sold 
by  commission,  for  the  king's  best  benefit.  Read' on  Slat*  3  vol. 
jk  304,  305. 

If  any  officers  cut  down  wood,  not  necessary  for  browse, 
&C.  they  forfeit  their  offices.  9  Rep.  50.  The  lord  of  a  forest 
may  by  his  officers  enter  into  any  man's  wood  within  the  re- 
!  gard  of  the  forest,  and  cut  down  browse  wood  for  the  deer  in 
winter.  A  prescription  for  a  person  to  take  and  cut  down 
timber  trees  in  a  forest,  without  view  of  the  forester,  it  is  said 
may  be  good  ;  but  of  this  qua*  re,  without  allowance  of  a  former 
eyre,  Sec.  If  a  man  hath  wood  in  a  forest,  and  hath  no  such 
prescription,  the  law  will  allow  him  to  fell  it,  so  as  he  does 
not  prejudice  the  game,  but  leave  sufficient  vert ;  but  it  ought 
to  be  by  writ  of  ad  quod  damnum,  &c.  4  Inst.  Cro.  Jac.  155. 
And  every  person  in  his  own  wood  in  a  forest  may  take  house- 
bote, and  hay- bote  by  view  of  the  forester;  and  so  may  free- 
holders by  prescription,  copyholders  by  custom,  &e.  1  Ed.  3. 
st.  2.  c.  2.  The  wood  taken  by  view  of  the  forester  ought  to 
be  presented  at  the  next  court  of  attachment,  that  it  was  by 
view,  and  may  appear  of  record. 

Fences,  &c.  in  forests  and  chases,  must  be  with  low  hedges, 
and  they  may  be  destroyed,  though  of  forty  years'  continu- 
ance, if  they  were  not  before.  Cro.  Jac.  156.  He  whose 
wood  is  in  danger  of  being  spoiled,  for  want  of  repairing 
fences  by  another,  ought  to  request  the  party  to  make  good 
the  hedges ;  and  if  he  refuse,  then  he  must  do  it  himself,  and 
have  action  on  the  case  against  the  other  that  should  have 
done  it.    1  Jones,  277. 

A  person  may  have  action  at  common  law  for  trespass  in  a 
forest,  as  to  w  ood,  &c  to  recover  his  right.    Sid.  2{)6. 

There  may  be  a  prescription  for  common  in  a  forest  at  all 
times  of  the  year;  though  it  was  formerly  the  opinion  of  our 
judges,  that  the  fence-month  should  be  excepted.  3  Lev.  127. 
A  tore  st  may  be  disafforested  and  laid  open ;  but  right  of 
common  shall  remain.  Poph.  93.  He  that  hath  a  grant  of 
the  herbage  or  pannage  of  a  park,  or  forest,  cannot  take  any 
herbage  or  pannage,  but  of  the  surplusage  over  and  above  a 
competent  and  sufficient  pasture  and  feeding  for  the  game; 
and  if  there  be  no  surplusage,  he  that  hath  the  herbage  and 
pannage  cannot  put  in  any  beasts  ;  if  he  doth,  they  may  be 
driven  out.  Read,  on  Stat.  vol.  33  365.  None  may  gather 
nuts  in  the  forest  without  warrant. 

vol.  j, 


Lex  Furestee  is  a  private  law,  and  must  he  pleaded.  2  Leon. 
20Q.  But  it  hath  been  observed,  that  the  laws  of  the  forest 
are  established  by  act  of  parliament,  and  for  the  most  part  con- 
tained in  Chart  a  de  Forest  a.    Q  II.  3.  st.  2.  c.  2. 

By  Chart  a  de  Forest  a,  Q  H.  3,  c,  2,  no  man  shall  lose  life 
or  member  for  killing  the  king's  deer  in  a  forest,  &c.  but  shall 
be  fined:  and  if  he  have  nothing  to  pay  the  fine,  be  shall  be 
imprisoned  a  year  and  a  day  ;  and  then  be  delivered,  if  he  can 
give  good  security  not  to  offend  for  th.e  future  ;  and  if  not,  he 
shall  abjure  the  realm ;  before  this  statute,  it  was  felony  to 
hunt  the  king's  deer.    %  Rot.  120, 

If  a  deer  be  hunted  in  a  forest,  and  aftenvards  by  hunting 
it  is  driven  out  of  the  forest,  and  the  forester  follows  the 
chase,  and  the  owner  of  the  ground  where  driven  kills  the 
deer  there;  yet  the  forester  may  enter  into  the  lands  and 
retake  the  deer  ;  for  property  in  the  deer  is  in  this  case  by 
pursuit.  2  Leon.  201.  He  that  hath  any  manner  of  licence 
to  hunt  in  a  forest,  chase,  park,  &c.  must  take  heed  that  he 
do  not  abuse  his  licence,  or  exceed  his  authority ;  for  if  he 
do,  he  shall  be  accounted  a  trespasser  ah  initio,  and  be  pu- 
nished for  that  fact  as  if  he  had  no  licence  at  all.  Manw* 
280.  288. 

Every  lord  of  parliament,  sent  for  by  the  king,  may,  in 
coming  and  returning,  kill  a  deer  or  two  in  the  king  s  forest 
or  chase  through  which  he  passes ;  but  it  must  not  be  done 
privily,  without  the  view  of  the  forester,  if  present ;  or,  if 
absent,  by  causing  one  to  blow  a  horn,  because  otherwise  he 
may  be  a  trespasser,  and  seem  to  steal  the  deer.  Chart. 
Forest,  ell:  4  Inst.  30%. 

By  the  law  of  I  he  forest,  receivers  or  trespassers  in  hunting 
or  killing  of  deer,  knowing  them  to  be  such,  or  any  of  the 
king's  venison,  are  principal  trespassers;  though  the  trespass 
was  not  done  to  their  use  or  benefit,  as  the  common  law  re- 
quires ;  by  which  the  subsequent  agreement  amounts  to  a  com- 
mandment ;  but  if  the  receipt  be  out  of  the  bounds  of  the  forest, 
they  cannot  be  punished  by  the  laws  of  the  forest,  being  not 
within  the  forest  jurisdiction,  which  is  local.    4  Inst.  317. 

If  a  trespass  be  done  in  a  forest,  and  the  trespasser  dies,  it 
shall  be  punished  after  his  death  in  the  life-time  of  the  heir, 
contrary  to  the  common  law.  Hue  and  cry  may  be  made  by  the 
forest  law  for  trespass,  as  to  venison  ;  though  it  cannot  be" pur- 
sued but  only  within  the  hounds  of  the  forest.  4  lust.  294. 
And  for  not  pursuing  hue  and  cry  in  the  forest,  a  township 
may  be  fined  and  amerced.  In  every  trespass  and  ofience  of 
the  forest  in  vert  or  venison,  the  punishment  is  to  he  imprisoned, 
ransomed,  and  bound  to  the  good  behaviour  of  the  forest,  w  hich 
must  be  executed  by  a  judicial  sentence  by  the  lord  chief  jus- 
tice in  eyre  of  the  forest. 

No  officer  of  the  forest  may  take  or  imprison  any  person 
without  due  indictment,  or  per  main  ouvrc,  with  his  hand  at 
the  work:  nor  shall  constrain  any  to  make  obligation  against 
the  assise  of  the  forest,  on  pain  to  pay  double  damages,  and  to 
be  ransomed  at  the  king's  will,    Stat.  7  R.  2.  c.  4. 

A  forester  shall  not  be  questioned  for  killing  a  trespasser, 
who  (after  the  peace  cried  unto  him)  will  not  vield  himself- 
so  as  it  be  not  done  out  of  some  former  malice*  Stat  21  Ed,  I. 
stt  1.  If  trespassers  in  a  forest,  &c.  kill  a  man  who  opposes 
them,  although  they  bore  no  malice  to  the  person  killed,  it  is 
murder  ;  because  they  were  upon  an  unlawful  act,  and  there- 
fore malice  is  implied.  Rol.  Ab.  548.  And  if  murder  be  com- 
mitted by  such  trespassers,  all  are  principals.    Kel.  87. 

If  a  man  comes  into  a  forest  in  the  night-time,  the  forester 
cannot  j ustify  beating  him  before  he  makes  resistance;  but  if 
he  resists,  he  may  justify  the  battery.  Persons  may  be  fined 
for  concealing  the  killing  of  deer  by  others;  and  so' for  earn- 
ing a  gun,  with  an  intent  to  kill  the  deer;  and  he  that  steals 
venison  in  the  forest,  and  carries  it  off  on  horseback,  the  horse 
shall  be  forfeited,  unless  it  be  that  of  a  stranger  ignorant  of 
the  fact.  Where  heath  is  burnt  in  a  forest,  the  offenders  may 
be  fined  :  and  if  any  man  cuts  down  bushes  and  thorns,  and 
carries  them  away  in  a  cart,  he  is  fineable,  and  the  cart  and 
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horses  shall  he  seized  by  the  forest  laws.  But  a  man  may  pre- 
scribe to  cut  wood,  &e.  And  every  freeman  within  the  forest 
may  on  his  own  ground  make  a  mill -dyke,  or  arable  land, 
without  inclosing  such  arable  ;  but  if  it  he  a  nuisance  to  others, 
it  is  punishable.  Chart,  Forest e.  Hi  12  Rep.  22.  And  if 
any  having  woods  in  his  own  ground,  within  any  forest,  or 
chase,  shall  cut  the  same  by  the  king  s  licence,  &c.  he  may 
keep  them  several  and  inclosed,  for  seven  years  after  felling, 
if/a*.  22  Ed.  4s  c  7- 

The  cruel  and  insupportable  hardships  which  the  forest 
laws  created  to  the  subject,  occasioned  our  ancestors  to  be  as 
zealous  for  their  reformation,  as  for  the  relaxation  of  the  fallal 
rigours  and  the  other  exactions  introduced  by  the  Norman 
family.  And  accordingly  we  hud,  in  history,  the  immunities 
of  Char  la  de  Forest  ft  as  warmly  contended  for,  and  extorted 
from  the  king  with  as  much  difficulty,  as  those  of  Magna 
Charta  itself.  By  this  charter  confirmed  in  parliament  many 
forests  were  disafforested  or  stripped  of  their  oppressive  privi- 
leges; and  regulations  made  in  the  regimen  of  such  as  re- 
mained. And  by  a  variety  of  subsequent  statutes,  together 
with  the  long  acquiescence  of  the  crown  without  exerting  the 
forest  laws,  this  prerogative  is  become  no  longer  a  grievance  to 
the  subject    2  Comm.  4l6\ 

Lands  in  Scotland  conveyed  by  the  crown  with  the  right  of 
forestry,  carried  all  the  privileges  of  a  royal  forest,  but  no  such 
grants  have  been  made  there  since  1680. 

By  stat.  7  and  8  G.  4.  c.  27-  §  i.  so  much  of  the  Charta  de 
For  est  ft  as  relates  to  the  punishment  for  taking  the  kings 
venison  is  repealed. 

See  further  as  to  the  forest  law,  tits.  Deer- St  eating,  Game, 
Chase,  King,  Park,  Purlieu,  Drift  of  the  Forest,  Timber,  &c. 

In  the  years  1787—1793,  a  series  of  reports  (17  in  number) 
was  made  by  commissioners  specially  appointed  to  inquire 
into  the  state  of  the  woods,  forests,  and  land- re  venues  of  the 
crown.  The  third  report  gives  a  list  of  the  forests,  parks,  and 
chases  in  England,  then  under  the  survey  of  the  surveyor 
general  of  the  woods,  in  which  there  was  any  stock  of  timber ; 
these  are  in  Berkshire,  Windsor  Forest,  Cranburn  Chase,  and 
Windsor  Great  and  Little  Park.  Essex,  Wakham  Forest, 
anciently  called  the  Forest  of  Essex,  :md  sometimes  Epping  or 
Hainault  Forest.  Gloucestershire,  Dean  Forest,  Hampshire, 
the  New  Forest,  Alice  Holt,  and  Woolmer  Forest,  Bere  Forest. 
Kent,  Greenwich  Park.  Middlesex,  St.  James's  Park,  Hyde 
Park,  Bushy  Park,  and  Hampton  Court  Park.  Northampton- 
shire, the  Forests  of  Whittlewood,  Saleey,  and  E'loekinglum. 
Nottinghamshire,  Sherwood  Forest.  Oxfordshire,  Which  wood 
Forest.  Surrey,  Richmond  Park.  Of  these,  Sherwood  is  the 
onlv  one  North  of  Trent  ■  the  others  all  being  South  of  Trent, 
By  several  acts,  passed  in  consequence  of  these  reports  and 
further  inquiries,  the  boundaries  of  several  of  these  and  other 
forests  have  been  ascertained,  and  regulations  made  for  dis- 
afforesting and  inclosing  them  in  part  or  in  the  whole ;  and 
applying  them  to  the  benefit  of  the  public  ;  viz, 
Alice  Holt  Forest,  52  G.  3.  c.  12. 
Bere  Forest,  Hants,  50  G.  3.  c.  21.  (local.) 
Brecknock  Forest^  48  G.  3.  c.  73  :  55  G.  3.  c.  190 :  58  G.  3. 
c  99- 

Dean  Forest,  ±S  G.  3*  c.  72 :  59  G.  3.  c.  80. 
Dclamere  Forest,  52  G.  3.  c.  t&ft  (local.) 
Exmoor  Forest,  in  Somersetshire  and  Devonshire,  55  G,  3. 
c.  J  38. 

New  Forest,  39  and  40  G.  3.  c.  86:  41  G.  3.  c.  108: 
48  G.  3.  c.  72 :  50  G.  3.  c.  116" :  52  G.  3.  c.  lGl  :  59  G.  3. 
c.  86. 

Qucrnmore  Forest,  51  G.  3.  c.  131.  (local.) 
Rockingham  Forest,  52  G.  3.  c.  1 6 1.  §  25.  and  acts  there 
cited. 

Sherwood  Forest,  58  G.  3.  c.  100. 

Windsor  Forest,  46  G.  3.  c.  143:  47  G.  3.  st.  2.  c.  46 : 
53  G.  3.  c.  158  c  55  G.  3.  c  12 :  56  G.  3,  c.  132. 
fVoolmer  Forest f  52  G.  3,  c.  71- 


By  stat.  50  G.  3.  c.  65.  his  Majesty  is  authorised  to  appoint 
three  persons  to  be  f* Commissioners "  of  his  Majesty's  Woods, 
Forests,  and  Land-revenues,"  in  whom  are  vested  all  the 
powers  of  surveyor  general  of  the  land  revenues,  and  surveyor 
general  of  the  woods,  &c« 

By  stat.  52  G.  3.  c.  \6\.  §  5.,  &c.  the  Treasury  are  empow- 
ered to  alienate  small  parcels  of  crown  lauds  in  the  forests 
intermixed  with  the  property  of  subjects,  upon  report  of  the 
Commissioners  of  his  Majesty's  Woods,  Sc.  and  to  make  com- 
pensation and  grant  leases  to  persons  relinquishing  purprestures 
or  ineroachments  in  the  forests :  and  by  §  II,  ]  5.  of  the  same 
act,  additional  powers  are  given  to  the  court  of  attachments  in 
forests  for  preventing  and  punishing  unlawful  inclosures,  and 
regulating  the  conduct  of  regarders,  under-foresters,  under- 
keepers,  and  other  officers  of  the  forest. 

By  the  10  G.  4.  c.  50.  the  laws  relating  to  the  management 
and  improvement  of  woods  and  forests  belonging  to  the  crown 
arc  consolidated  and  amended. 

FOREST  AG  I UM.  Duty  payable  to  the  king's  foresters, 
Chart.  18  E&  h 

FORESTALL.  To  be  quit  of  amerciaments  and  chattels 
arrested  within  your  land,  and  the  amerciaments  thereof 
c  <  mi  i  n  g.    Ter  m  es  d e  la  L  e  u . 

FORESTALLING.  Forestallamentum,  from  the  Saxon 
fore,  before,  and  stai,  a  stall.]  To  intercept  on  the  highway. 
Spelman  says,  it  is  vice  obstruct  io,  vel  it  maris  intercept  to  ;  with 
whom  agrees  Coke  on  Lit.  fol.  Ifil.  And,  according  to  Fkin, 
forestalling siguijicat  obstr  actionem  vice  vel  impediment um trans- 
it us  et  fugas  a ve riorum,  eye*  lib.  1 .  c.  24.  In  our  law,  fore- 
stalling is  the  buying  or  bargaining  for  any  corn,  cattle,  or 
other  merchandise j  by  the  way,  as  they  come  to  fairs  or  mar- 
kets to  be  sold,  before  they  are  brought  thither;  to  the  intent 
to  sell  the  same  again,  at  a  higher  and  dearer  price. 

All  endeavours  to  enhance  the  common  price  of  any  victuals 
or  merchandise,  and  practices  which  have  an  apparent  tendency 
thereto,  whether  by  spreading  false  rumours,  or  buying  things 
in  a  market  before  the  accustomed  hour,  or  by  buying  and 
selling  again  the  same  thing  in  the  same  market,  &c.  are 
highly  criminal  by  the  common  law  ;  and  all  such  offences  an- 
ciently came  under  the  general  appellation  of  forestalling. 
3  Inst.  }Q5,  lf)o\  And  so  jealous  is  the  common  law  of  prac- 
tices of  this  nature,  which  are  a  general  inconvenience  and 
prejudice  to  the  people,  and  very  oppressive  to  the  poorer  sort, 
that  it  will  not  suffer  corn  to  be  sold  in  the  sheaf  before 
thrashed :  for  bv  such  sale  the  market  is  in  effect  forestalled. 
!  S  Inst.  197:  H\  P.  C\  152. 

Forestalling,  Ingrossing,  and  Regrating,  are  offences  gene- 
rally classed  toget  her  as  of  the  same  nature  and  equally  hurtful 
to  the  public.  In  grossing  seems  derived  from  the  words  in 
and  gross  great  or  whole  ;  and  regrating  from  re,  again,  and 
!  grater  Fr.  to  scrape,  from  the  dressing  or  scraping  of  cloth  or 
other  goods  in  order  to  sell  the  same  again. 

Several  statutes  were  from  time  to  "time  made  against  these 
offences  in  general,  and  also  specially  with  respect  to  particular 
species  of  goods  according  to  their  several  circumstances;  all 
of  which,  from  the  5  and  6  Ed.  6.  c,  14,  downwards,  and  all 
acts  tor  enforcing  the  same  were  repealed  by  stat.  12  G.  3. 
c.  71  i  by  the  preamble  of  which  it  should  seem  that  the 
'  rernedv  was  found  to  be  w  orse  than  the  disease.  But  these 
offences  still  continue  punishable  upon  indictment  at  the  com- 
mon law  by  fine  and  imprisonment. 

The  following  have  been  held  to  be  offences  at  common  law, 
viz. :  h 
I     The  total  ingrossing  of  any  commodity,  with  intent  to  sell 
1  it  at  an  unreasonable  price,  is  an  offence  indictable  and  fine- 
able  at  common  law.    Cro,  Car.  232. 
\     Spreading  rumours  with  intent  to  enhance  the  price  ot  hop, 
,  in  the  hearing  of  hop  planters,  dealers,  and  others,  that 
1  stock  of  hops  was  nearly  exhausted,  and  that  there  would  be  a 
scarcity  of  hops,  &c.  with  intent  to  induce  them  not  to  bring 
their  hops  to  market  for  sale  for  a  long  time,  and  thereof 
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greatly  to  enhance  the  price. — Ingrossing  large  quantities 
of  hope*  by  buying  from  many  persons,  certain  quantities 
with  intent  to  resell  the  same  for  an  unreasonable  profit,  and 
thereby  tc  enhance  the  price. — Accumulating  large  quantities, 
by  contracting  with  various  persons  for  the  purchase,  with 
intent  to  prevent  the  same  being  brought  to  market ,  and  to 
resell  at  an  unreasonable  profit,  &c. — Ingrossing  hops  then 
growing,  by  forehand  bargains,  with  like  intent. — Buying  all 
the  growth  of  hops  on  certain  lands,  in  certain  parishes,  by 
forehand  bargains,  with  intent  to  sell  at  an  unreasonable 
price,  kc.  J  lev  v.  H adding* on ,  1  Fast's  Hep.  143 — l6g, 
In  which  case  it  was  ruled  that  to  forestall  any  commodity 
which  is  become  a  common  victual  and  necessary  of  life,  or 
used  as  an  ingredient  in  the  nut  king  or  preservation  of  any 
victual,  though  not  formerly  used  or  considered  as  such,  is  an 
offence  :it  common  law. 

The  offence  of  forestalling  the  market  is  an  offence  against 
public  trade.  T his  was  described  by  the  said  stat.  5  and  6 
F.G.c.  14.  to  be  the  buying  or  contracting  for  any  cattle, 
merchandise,  or  victual  coming  in  the  way  to  the  market,  or 
dissuading  person?  from  bringing  their  goods  or  provisions 
there ;  or  persuading  them  to  enhance  the  price  when  there  ; 
any  of  which  practices  makes  the  market  dearer  to  the  fair 
trader* 

Begrating  was  descrilied  by  the  same  statutes  to  be  the 
buying  of  corn,  or  other  dead  victual  in  any  market;  and 
selling  it  again  in  the  same  market,  or  within  four  miles  of  the 
place.  For  this  also  enhances  the  price  of  the  provisions,  as 
every  successive  seller  must  have  a  successive  profit. 

Ingrowing  was  also  described  to  be  the  getting  into  one's 
possession  or  buying  up  large  quantities  of  corn  or  other  dead 
victuals  with  intent  to  sell  them  again.  This  must  be  of 
course  injurious  to  the  public,  by  putting  it  in  the  power  of 
one  or  two  rich  men  to  raise  the  price  of  provisions  at  their 
owm  discretion. 

The  aboye  descriptions  given  by  the  statute  serve  as  a  guide 
for  the  indictment  of  these  offences  at  common- law,  and  are 
therefore  here  preserved. 

The  indictment  should  specify  the  quanlity  of  the  article 
ingrossed  :  an  indictment  for  ingrossing  a  great  quantity  of 
fish,  geese.,  and  ducks,  without  specifying  the  quantity  of  each, 
was  held  bad.    Rex  v.  Gilbert,  1  Fast  Rep.  583. 

By  stat.  7  and  S  G.  4.  c.  SB.  no  constable  shall  be  required 
to  make  presentments  of  forestalled  at  any  gaoJ  delivery  or 
quarter-sessions* 

See  further  this  Diet.  tit.  Monopoly,  and  the  several  articles 
to  which  the  same  is  applicable. 

FORESTER*    See  tit.  Forest. 

FORETHOUGHT  FELONY.    See  Murder. 

FORETOOTH,  Striking  out  the  foretooth  is  a  Mayhem. 
See  tit.  Maihem.  J 

FORFANG  or  FORFENG,  from  the  Sax.  Fore,  ante,  and 
fangen,  premiere.  Antecaplio  vet  Prevent  io.]  The  taking  of 
provision  from  any  one  in  fairs  or  markets,  before  the  king  s 
purveyors  are  served  with  necessaries  for  his  Majesty-  Chart. 
Hen.  L  Hosp.Sanct.  Barth.  Lond.  Anno  I]  33. 

FORFEITURE. 

Forisfactura,  from  the  Fr.  Forfait.']  The  effect,  or 
penalty,  of  transgressing  some  law.  For  an  ingenious  discus- 
sion to  prove  the  propriety  and  policy  of  such  punishment, 
see  Mr.  Charles  Yorkes  "  Considerations  on  the  Law  of  For- 
feitures;* corrected  and  enlarged.  8vo.  1 775.— See  also  this 
Diet.  tit.  Tenures,  III.  10. 

Forfeiture  is  defined  by  Blackstone  to  be  a  punishment  an- 
nexed by  law  to  some  illegal  act  or  negligence  in  the  owner  of 
lands,  tenements,  or  hereditaments:  whereby  he  loses  all  his 
interest  therein,  and  they  go  to  the  party  injured,  as  a  reeom- 
pence  for  the  wrong,  which  either  he 'alone  or  the  public 
together    ith  him  hath  sustained.    2  Comm.  2(i7. 


Lands,  tenements,  and  hereditaments,  may  be  forfeited  in 
various  degrees  and  by  various  means.  Forfeitures  may  there- 
fore be  divided  into  civil  and  criminal*  The  latter  will  ho  pre- 
sently considered  more  at  large  under  this  title. 

Civil  forfeitures  arise  either  by  alienation  contrary  to  law ; 
as  in  mortmain  ;  for  which  see  this  Diet,  under  that  title;  or 
by  particular  tenants,  when  the  estates  they  convey  are  greater 
than  the  law  entitles  them  to  make.  This  latter  alienation 
divests  the  remainder  or  reversion,  and  is  also  a  forfeiture  to 
him  whose  right  is  attacked  thereby,    1  Inst.  251, 

Forfeiture  in  civil  cases  may  also  accrue  by  non-presentation 
to  a  benefice,  when  it  is  called  a  Lapse;  see  this  Diet.  tit. 
Advowson.  By  Simony;  see  that  tit.  By  nonperformance 
of  Conditions;  see  tit.  Condition,  By  Waste;  see  that  tit. 
By  breach  of  copyhold  customs  ;  see  tit.  Copyhold.  Offices  also 
may  be  forfeited  for  neglect  of  duty;  see  tit.  Office. 

I.  Of  Forfeit  tires  in  Civil  Cases. 
II.  Of  Forfeitures  in  Criminal  Cases  ;  and  herein, 

1 .  Generally  for  what  Crimes  such  Forfeitures  are  in- 

flicted :  and  to  ivhai  Time  they  bear  relation. 

2.  More  particularly  ;  what  Estates  are  subject  to  For- 

feiture. 

3.  When  Forfeitures  may  be  seized. 

I.  As  to  alienations  by  particular  tenants  ;  if  tenant  for  his 
own  life  aliens,  by  feoffment  or  fine  for  the  life  of  another,  or 
in  tail,  or  in  fee ;  these  being  estates,  which  either  must  or 
may  last  longer  than  his  own,  the  creating  them  is  not  only 
beyond  his  power,  and  inconsistent  with  the  nature  of  his 
interest,  but  is  also  a  forfeiture  of  his  own  particular  estate  to 
him  in  remainder  or  reversion.  Litt.  §  415.  For  this  there 
seem  to  be  two  reasons:  first,  because  such  alienation  amounts 
to  a  renunciation  of  the  fccdal  connection  and  dependence ;  it 
implies  a  refusal  to  perforin  the  due  renders  and  services  to 
the  lord  of  the  fee,  of  which  fealty  is  constantly  one,  and  it 
tends  in  its  consequence  to  defeat  and  divest  the  remainder  or 
reversion  expectant :  as  therefore  that  is  put  in  jeopardy,  by 
such  act  of  the  particular  tenant,  it  is  but  just,  that,  upon 
discovery,  the  particular  estate  should  be  forfeited  and  taken 
from  him  who  has  shown  so  manifest  an  inclination  to  make 
an  improper  use  of  it.  The  other  reason  is,  because  the 
particular  tenant,  by  granting  a  larger  estate  than  his  own, 
has  by  his  own  act  determined  and  put  an  entire  end  to  his 
own  original  interest;  and  on  such  determination  the  next 
taker  is  entitled  to  enter  regularly,  as  in  his  remainder  or 
reversion.    2  Comm.  27$. 

Another  reason  assigned  for  these  forfeitures  is,  that  the 
act  done  is  incompatible  with  the  estate  which  the  tenant 
holds,  and  against  the  implied  condition  on  which  he  holds  it. 
As  in  the  case  of  a  tenant  for  life  or  years  enfeoffing  a 
stranger  in  fee-simple,  this  is  a  breach  of  the  condition  which 
the  law  annexes  to  his  estate,  viz.  that  he  shall  not  attempt 
to  create  a  greater  estate  than  he  himself  is  entitled  to. 

1  Inst.  215.  So  if  tenant  for  life,  or  years,  or  in  fee,  commit 
felony,  this  is  a  breach  of  the  implied  condition  annexed  to 
every  fcedal  donation  that  they  should  not  commit  felonv. 

2  Comm.  153. 

The  same  law  holds  also  with  respect  to  all  tenants  of  the 
mere  freehold,  or  of  chattel  interests.  But  if  tenant  in  tail 
aliens  in  fee,  this  is  no  immediate  forfeiture  to  the  remainder 
man,  but  a  mere  discontinuance  of  the  estate-tail,  which  the 
issue  may  afterwards  avoid  by  due  course  of  law;  for  he  in 
remainder  or  reversion  hath  only  a  very  remote,  and  barely 
possible  interest  therein,  until  the  issue  in  tail  is  extinct.  Sec 
this  Diet.  tit.  Discontinuance. 

But  in  case  of  such  forfeitures,  by  particular  tenants,  all 
legal  estates  by  them  before  created  (as  if  tenant  for  20  years 
grants  a  lease  for  15),  and  all  charges  by  them  lawfully 
made  on  the  lands,  shall  be  good  and  available  in  the  law. 
For  the  law  will  not  hurt  an  "innocent  lessee  for  the  fault  of 
4c2 
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his  lessor ;  nor  permit  the  lessor,  after  he  has  granted  a 
good  and  lawful  estate,  by  his  own  act  to  avoid  it,  and  de- 
feat the  interest  which  he  himself  hath  created.  1  hist.  23S  ; 
2  Comm.  275. 

This  kind  of  forfeiture  differs  from  that  incurred  by  the 
breach  of  a  condition  principally  in  this  respect  ;  that  the 
former,  which  arises  from  a  general  rule  of  law,  does  not 
affect  derivative  estates  or  incumbrances  created  before  the 
wrongful  act ;  but  the  latter,  which  arises  from  a  special  con- 
tract, defeats  at  once  the  principal  estate  to  which  it  was  an- 
nexed, and  all  interests  which  may  have  been  derived  out  of  it. 
Co.  Lit.  234.  a. 

When  a  copyholder  commits  waste,  refuses  to  pay  his  rent, 
or  to  do  suit  of  court ;  one  to  whom  an  estate  is  granted  upon 
condition,  does  not  perform  the  same;  in  all  these  cases  for- 
feitures arc  incurred.    1  Rep.  15. 

If  tenant  for  life,  in  dower,  by  the  curtesy,  or  after  possi- 
bility of  issue  extinct,  or  lessee  for  years,  tenant  by  statute- 
merchant,  staple,  or  elegit,  of  lands  or  tenements  that  lie  in 
livery,  shall  make  any  absolute  or  conditional  feoffment  in  fee, 
gift  in  tail,  lease  for  any  other  life  than  his  own,&c,  or  levy 
a  fine  sur  conusance  de' droit  come  ceo,  &c,  or  suffer  a  common 
recovery  thereof:  or  being  impleaded  in  a  writ  of  right 
brought  against  him,  join  the  mise  upon  the  mere  right,  or 
admit  the  reversion  to  be  in  another;  or  in  a  quid  juris 
eternal)  claim  the  fee-simple  ;  or  if  lessee  for  years,  being 
ousted,  bring  an  assise  ut  de  libero  tenemcnto,  &c.— by  either 
of  these  things,  there  will  be  a  forfeiture  of  estate.  Plowd.  15  : 
1  Rep,  15:  8  liep.  144:  Co.  Lit.  251:  Dyer,  152,  324: 
1  BuLsL2\9. 

Rut  where  the  land  granted  by  tenant  for  life,  or  -years,  is 
not  well  conveyed  ;  or  the  thing  does  not  lie  in  livery,  as  a 
rent,  common,  or  the  like  ;  he  will  not  forfeit  his  estate:  and 
therefore  if  a  feoffment,  gift  in  tail,  or  lease  for  another  s  life, 
made  by  the  tenant  for  life,  is  not  good,  for  want  of  words  in 
making  it,  or  due  execution  in  the  livery  and  seisin,  this  shall 
not  produce  a  forfeiture.    2  Rep.  55. 

A  breach  of  a  condition  does  not  render  a  lease  for  life  void, 
but  only  voidable,  and  it  is  therefore  not  determined  till  the 
lessor  re-enters,  by  bringing  an  ejectment  for  the  forfeiture ; 
for  it  is  a  rule  that  where  an  estate  commences  by  livery,  it 
cannot  be  avoided  by  re-entry;  but  a  lease  for  years  is  abso- 
lutely void  on  breach  of  the  condition  without  entry, 
1  Inst.  214. 

At  common  law  no  one  but  the  grantor  could  re-enter  for  a 
forfeiture ;  and  no  grantee  or  assignee  of  the  reversion  eould 
take  the  benefit  or  advantage  of  a  condition  for  re-entry.  To 
remedy  this,  it  was  enacted  by  the  32  //.  8.  c.  34.  that  all  per- 
sons grantees  of  the  reversion  of  lands,  their  heirs,  executors, 
successors,  and  assigns,  should  have  like  advantage  against  the 
lessees,  &c,  by  entry,  for  non-payment  of  rent,  or  for  doing 
waste,  or  other  forfeiture. 

Entry  for  a  forfeiture  ought  to  be  by  him  who  is 
reversion  or  remainder  after  the  estate  forfeited, 
tenant  for  life  or  years  commits  a  forfeiture,  he  who 
immediate  reversion,  or  remainder,  ought  to  enter  ] 


a  husband,  se»,j^v*  ***         v»  uu  icaacs  tu  nun  m 

reversion  for  his  own  life.    1  Roll.  850.  I.  10. 

Equivalent,  both  in  its  nature  and  its  consequences,  to  au 
illegal  alienation  by  the  particular  tenant,  is  the  civil  crime  of 
Disclaimer;  as  to  which  sec  this  Diet.  lit.  Disclaimer. 

The  cases  in  which  the  question  of  forfeiture  principally  oc- 
curs at  the  present  day,  are  those  arising  between  landlord  and 
tenant,  for  the  breach  of  express  stipulations  contained  in  the 
demise.   These  will  be  treated  of  hereafter.    See  tit.  Lease. 

By  3  and  4  IV.  4.  c.  27.  §  2,  3.  a  party  must  make  his 
entry,  or  bring  his  action  for  a  forfeiture  or  breach  of  condi- 
tion, within  twenty  years  after  sueh  forfeiture  was  incurred,  or 
such  condition  was  broken.  But  by  §  4.  where  no  advantage 
is  taken  of  the  forfeiture,  the  right  to  make  an  entry,  &e.  shall 
be  deemed  to  have  first  accrued  when  the  estate  in  reversion  or 
remainder  comes  into  possession. 

II.  1.  The  true  reason,  and  only  substantial  ground,  of  any 
forfeiture  for  crimes,  consists  in  this:  that  all  property  is 
derived  from  society,  being  one  of  those  civil  rights  conferred 
on  individuals  in  exchange  for  that  degree  of  natural  freedom, 
which  every  man  must  .sacrifice  when  he  enters  into  social 
communities.  If  therefore  a  member  of  any  national  eom- 
miinitv  violates  the  fundamental  contract  of  his  association,  by 
transgressing  the  municipal  law,  he  forfeits  his  right  to  such 
privileges  as  be  claims  by  that  contract ;  and  the  state  may  very 
justly  resume  that  portion  of  property,  or  any  part  of  it,  which 
the  laws  have  before  assigned  him.  Hence,  in  every  offence 
of  an  atrocious  kind,  the  laws  of  England  have  exacted  a  total 
confiscation  of  the  moveables  or  personal  estate;  and  in  many 
cases  perpetual,  in  others  only  a  temporary  loss  of  the  offender's 
immoveables  or  landed  property  :  and  have  vested  them  troth 
in  the  king,  as  the  person  supposed  to  be  offended,  being  the 
in  whom  the  majesty  of  the  public 


next  m 
As,  if 

has  the 
though 


one  visible  magistrate 
resides.     1  Comm.  299 


he  has  the  fee,  or  only  an  estate- tail.  1  RoL  857.  /.  45.  50. 
8,53.  /.  5. 

No  one  but  the  person  who  would  be  entitled  to  the  rent,  if 
there  had  not  been  any  lease,  can  re-enter  for  a  forfeiture. 
Loft.  319>  « :  2  Tyrk  281):  S.  C  2  Crump.  #  /;  232: 
2  Tyrr.  710.  But  a  lessor  who  has  demised  all  his  interest 
subject  to  a  right  of  re-entry  on  breach  of  a  condition,  may 
enter  on  the  condition  being  broken,  though  he  have  no  rever- 
sion.   2  B.  #  A.  162. 

The  lord  may  enter  for  waste  committed  by  copyholder  for 
life,  though  there  be  an  intermediate  estate  in  remainder 
between  that  of  the  copyholder  and  the  lord's  reversion, 
2  W-  cy  S.  68.    See  tit.  Copyhold. 

It  shall  be  a  dispensation  of  the  forfeiture,  if  he  in  reversion 
or  remainder  be  a  party  to  the  estate  made,  and  accept  it :  as  if 


The  offences  which  induce  a  forfeiture  of  lands  and  tene- 
ments are  principally  the  following  five.  ].  Treason.  2.  Fe- 
lony.  3.  Misprision  of  Treason*  4f.  Praemunire.  5.  Drawing 
a  weapon  on  a  Judge;  or  striking  any  one  in  the  presence  of 
the  king's  courts  of  justice; 

Forfeiture  in  criminal  cases  is  twofold  \  of  real  and  personal 
estates.    First  as  to  Real  Estates. 

Bv  the  common  law,  on  attainder  of  high  treason  a  man  for- 
feits'to  the  king  all  his  lands  and  tenements  of  inheritance, 
whether  fee-simple  or  fee-tail,  and  all  his  right  of  entry  on 
lands  and  tenements,  which  he  had  at  the  time  of  the  offence 
committed,  or  at  anv  time  afterwards:  to  be  for  ever  vested  in 
the  crown.  And  also  the  profits  of  all  lands  and  tenements, 
which  he  had  in  his  own  right  for  life  or  years,  so  long  as  such 
interest  shall  subsist.  Co.  Lit.  392:  3  InsL  19:1  HaL  P<  C. 
£40 :  2  Hawk.  P.  C.  c  49. 

This  forfeiture  relates  backwards  to  the  time  of  the  treason 
committed  so  as  to  avoid  all  inter  medio  te  sales  and  incum- 
brances, but  not  those  before  the  fact.  3  Inst.  211.  A  wuea 
jointure  is  not  forfeitable  for  the  treason  of  her  husband;  d  it 
was  settled  upon  her  previous  to  the  treason  committed.  But 
her  dower  is  forfeited  by  the  express  provision  of  5  and  f> 
Ed.  6.  c.  11.  repealing  in  that  particular  1  Ed.  d  c.  12.  let 
the  husband  shall  be  tenant  bv  the  curtesy  of  his  wifes  lands 
if  the  wife  be  attainted  of  treason,  for  that  is  not  prohibited 
by  the  statute.  1  Hat.  P.  C.  359-  Although,  after  attainder, 
the  forfeiture  relates  back  to  the  time  of  the  treason  com- 
mitted, vet  it  does  not  take  effect  unless  an  attainder  be  W, 
of  which  it  is  one  of  the  fruits :  and  therefore  if  a  traitor  cbfe 
before  judgment  pronounced,  or  is  killed  in  open  rebellion  or 
is  han-ed  bv  martial  law,  it  works  no  forfeiture  of  his  iamu, 
for  he  never  was  attainted  of  treason  ;  and  by  the  express  pro- 
vision  of  stat.  34  E.  S.  c.  12.  there  shall  be  no  fag iture  of 
lands  for  treason,  of  dead  persons,  not  attainted  in  tneir  me* 

Sfe|^i^^jiistteeof  the  Kings  Bench  (the  supreme 
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coroner  of  all  England)  in  person  upon  the  view  of  the  body 
of  one  killed  in  open  rebellion,  records  it,  and  returns  the 
record  into  his  own  courts  both  lands  and  goods  shall  be  for- 
feited.   4  Rep.  57. 

Forfeiture  of  lands  and  tenements  to  the  crown  for  treason 
is  by  no  means  derived  from  the  feudal  policy,  but  was  ante- 
cedent to  the  establishment  of  that  system  in  this  island.    See  , 
this  Diet,  tit.  Tenures,  IIL  10. 

With  a  view  to  abolish  such  hereditary  punishment  entirely, 
it  was  provided  by  stat.  7  Ann,  c.  21.  §  10.  that  after  the  decease 
of  the  Pretender,  no  attainder  for  treason  should  extend  to  the 
disinheriting  of  any  heir,  nor  to  the  prejudice  of  any  person 
other  than  the  traitor  himself.  By  a  subsequent  statute,  namely, 
the  stat*  17  G.  2.  c.  39.  the  operation  of  7  Anne,  c.  21.  was  still 
farther  suspended  till  the  death  of  the  sons  of  the  late  Pre- 
tender. And  by  3.0  G.  3.  c.  93.  the  provisions  of  both  these 
acts  were  repealed:  so  that  the  forfeiture  for  treason  stands  as 
it  did  before  the  passing  of  7  Anne,  c.  21.  Sec  4  Comm.  384. 
and  this  Diet.  tits.  Attainder*  Corruption  of  Blood. 

In  petit  treason,  misprision  of  treason,  and  felony,  the  of- 
fender, until  recently,  forfeited  the  profits  of  all  estates  of 
freehold  during  life  ;  and  after  bis  death  all  his  lands  and  tene-  \ 
ments  in  fee  simple  (but  not  those  in  tail),  to  the  crown  for  a 
short  period  of  time:  for  the  king  should  have  them  for  a  year 
and  a  day,  and  might  comaiit  therein  what  waste  he  pleased, 
which  was  called  t lie  king  s  year,  day,  and  waste.  2  Inst.  37: 
S  Inst.  392.  Formerly  the  king  had  a  liberty  of  committing 
waste  on  the  lands  of  felons,  by  pulling  down  their  houses, 
Extirpating  their  gardens,  ploughing  their  meadows,  and  cutting 
down  their  woods.  But  this  lending  greatly  to  the  prejudice 
of  the  public,  it  was  agreed  in  the  reign  of  Hen.  I.  that  the 
king  should  have  the  profits  of  the  land  for  a  year  and  a  day, 
in  lieu  of  the  destruction  he  was  otherwise  at  liberty  to  com- 
mit ;  and  then-fore  Magna  Charta,  c.  provided  that  the 
king  should  only  hold  such  hinds  for  a  year  and  a  day,  and 
then  restore  them  to  the  lord  of  the  fee ;  without  any  mention 
of  waste.  See  Mirr.  c.  4.  §  16 :  FleL  L  I.e.  28.  But  the  stat. 
17  £•  2.  de  prcerogafiva  regis  seemed  to  suppose  that  the  king  1 
should  have  his  year,  day,  and  waste,  and  not  the  year  and  day  1 
instead  of  waste:  which  Lord  Coke  and  the  Mirror  very  justly 
considered  as  an  encroach  merit,  though  a  very  ancient  one,  of 
the  royal  prerogative.    Mirr.  c.  5.  §  2:  2  Inst.  37- 

This  year,  day,  and  waste,  were  usually  compounded  for;  but 
otherwise  they  regularly  belonged  to  the  crown,  and  after 
their  expiration,  the  land  would  have  descended  to  the  heir  (as  1 
it  did  in  gavel  kind  tenure),  had  not  its  feudal  quality  inter-  | 
cepted  such  descent  and  given  it  by  way  of  escheat  to  the  lord. 
See  tits.  Tenure,  Esc  ken  t. 

But  by  the  54  G-  3.  c.  145.  no  future  attainder  for  felony, 
except  in  cases  of  high  treason,  petit  treason  (now  reduced  to  * 
murder),  or  murder,  shall  extend  to  the  disinheriting  of  any 
heir,  or  to  the  prejudice  of  the  right  or  title  of  any  person  other 
than  the  right  or  title  of  the  offender  during  his  life. 

Forfeitures  of  lands  for  felony  also  arise  only  upon  attainder  ; 
and  therefore  a  J'eh  de  se  forfeits  no  lands  of  inheritance  or 
freehold,  for  he  never  is  attainted  as  a  felon.  3  Inst.  55. 
They  likewise  relate  back  to  the  time  of  the  offence  committed, 
as  well  as  forfeitures  for  treason  ;  so  as  to  avoid  all  intermediate 
charges  and  conveyances.    4  Comm.  386. 

These  are  all  the  forfeitures  of  real  estates  created  by  the 
common  law  as  consequential  upon  attainders  by  judgment  of 
death  or  outlawry.  The  particular  forfeitures  created  by  the 
statutes  of  prwniunire  and  others  are  here  omitted,  being  rather 
a  part  of  the  judgment  and  penalty  inflicted  by  the  respective 
statutes,  than  consequences  of  such  judgment,  as  in  treason  and 
felony  they  are.    See  post,  2. 

As  a  part  of  the  forfeiture  of  real  estates,  may  be  mentioned, 
the  forfeiture  of  the  profits  of  lands  during  life  :  which  ex- 
tends to  two  other  instances  besides  those  already  spoken  of; 
the  striking  in  Westminster  Hall,  or  drawing  a  weapon  upon 
a  judge  there  sitting  in  the  king's  courts  of  justice.    3  Inst. 


141,  And  it  seems  that  the  same  forfeiture  is  incurred  by  res* 
cuing  a  prisoner  in  or  before  any  of  the  courts  there,  commit* 
ted  by  the  judges.    Cro.  Jac.  3ti7. 

The  forfeiture  of  goods  and  chattels  accrues  in  every  one  of 
the  higher  kinds  of  offence ;  in  high  treason  or  misprision 
thereof;  felonies  of  all  sorts;  self-murder,  or  felo  de  se ; 
and  the  above-mentioned  oflences  of  striking,  &c.  in  Westmin- 
ster-hall. 

Formerly,  for  flight  also,  on  an  accusation  of  treason,  felony, 
or  even  petit  larceny,  whether  the  party  was  found  guilty  or 
acquitted,  if  the  jury  found  the  flight,  the  party  forfeited  his 
goods  and  chattels;  for  the  very  flight  was  considered  an 
offence,  carrying  with  it  a  strong  presumption  of  guilt ;  and 
was  at  least  an  endeavour  to  elude  and  stifle  the  course  of  jus- 
tice prescribed  by  the  law.  But  the  jury  very  seldom  found 
the  flight ;  forfeiture  being  looked  upon,  after  the  vast  increase 
of  personal  property,  as  too  large  a  penalty  for  an  offence 
to  which  a  man  was  prompted  by  the  natural  love  of  liberty. 
4  Comm.  387. 

And  now  by  the  7  and  &  G.  4.  c.  28.  §  5.  the  jury  are  not  to 
be  charged,  either  in  treason  or  in  felony,  to  inquire  concerning 
the  lands,  tenements,  or  goods  of  the  person  indicted,  or  whe- 
ther he  fled  for  such  treason  or  felony. 

There  are  some  remarkable  differences  between  the  forfeiture 
of  lands,  and  of  goods  and  chattels.  1.  Lands  are  forfeited 
upon  attainder,  and  not  before  :  goods  and  chattels  are  forfeited 
by  conviction.  Because  in  many  of  the  cases  where  goods  are 
forfeited  there  never  is  any  attainder ;  which  happens  only 
where  judgment  of  death  or  outlawry  is  given;  therefore  in 
those  cases  the  forfeiture  must  be  upon  conviction,  or  not  at  all  ; 
and  being  necessarily  upon  conviction  in  those,  it  is  so  ordered 
in  all  other  cases :  for  the  law  loves  uniformity.  2.  In  out- 
lawries for  treason  or  felony  lands  are  forfeited  only  by  the 
judgment,  but ^  the  goods  and  chattels  are  forfeited  bv  a  man's 
being  first  put  in  the  exigent,  without  staying  till  he  is  qmnto 
exaclus,  or  finally  outlawed,  for  the  secreting  himself  so  long 
from  justice  is  construed  a  flight  in  law.  3  Inst.  232.  (See 
this  Diet.  tit.  Outlawry*)  3.  The  forfeiture  of  lands  has  rela- 
tion to  the  time  of  the  fact  committed,  so  as  to  avoid  all  sub- 
sequent sales  and  incumbrances;  but  the  forfeiture  of  goods 
and  chattels  has  no  relation  backwards,  so  that  those  onlv 
whieh  a  man  has  at  the  time  of  conviction  shall  be  forfeited. 
Therefore  a  traitor  or  felon  may  hand  fide  sell  any  of  his 
chattels,  real  or  personal,  for  the  sustenance  of  himself  or 
family,  between  the  fact  and  conviction.  2  Hawk.  P.  C.  c.  Wm 
For  personal  property  is  of  so  fluctuating  a  nature,  that  it 
passes  through  many  hands  in  a  short  time;  and  no  buyer 
could  be  safe  if  he  were  liable  to  return  the  goods  which 'he 
had  fairly  bought,  provided  any  of  the  prior  vendors  had  com- 
mitted a  treason  or  felony.  Yet  if  they  be  collusively  and 
not  bona  Jide  parted  with,  merely  to  defraud  the  crown,  the 
law,  and  particularly  stat.  13  Elh.  c.  5.,  will  reach  them  ;  for 
they  are  all  the  while  truly  and  substantially  the  goods  of  the 
offender ;  and  as  he,  if  acquitted,  might  recover  them  himself, 
as  not  parted  with  for  a  good  consideration,  so  in  case  he  hap- 
pens to  be  con  vie  ted,  the  law  will  recover  them  for  the  kin^ 
4  Comm.  388.    See  Gordon's  case,  Dom.  Proc. 

2.  Where  land  comes  to  the  crown,  as  forfeited  by  attainder 
of  treason,  all  mesne  tenures  of  common  persons  are  extinct ; 
but  if  the  king  grant  it  out,  the  former  tenure  shall  be  revived', 
for  which  a  petition  of  right  lies.  2  Hales  Hist.  P.  C.  254,  In 
treason,  all  lands  of  inheritance,  whereof  the  offender  was 
seized  in  his  own  right,  were  forfeited  by  the  common  law  ; 
and  rights  of  entry,  &c.  And  the  inheritance  of  things  not 
lying  in  tenure,  as  of  rent-charges,  commons,  &c.  shall  be 
forfeited  in  high  treason  ;  but  no  right  of  action  whatsoever 
to  lands  of  inheritance  is  forfeited,  either  bv  the  common  or 
statute  law.  2  Hank.  P.  C.  c.  49.  See  Gordon**  case  in 
Uom.  Proc 

By  stat.  26  II.  8.  c.  13,  all  lands,  tenements,  &c.  of  inhe- 
ritance arc  forfeited  in  treason.    And  the  king  shall  be  ad- 
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judged  in  possession  of  lands  and  goods  forfeited  for  treason  on 
the  attainder  of  the  offender,  without  any  office  found,  saving 
the  rights  of  others.  See  stat.  33  II.  8.  c-  20.  Lands  and 
hereditaments  in  fee  simple  and  fee  tail,  are  forfeited  in  high 
treason  :  bat  hinds  in  tail  could  not  be  forfeited  only  for  the  life 
of  tenant  in  tail,  till  the  statute  26  II.  8.  c  13.  by  which  statute 
they  may  be  forfeited. 

Upon  outlawry  in  treason  or  felony,  the  offender  shall  forfeit 
as  much  as  if  he  had  appeared,  and  judgment  had  been 
given  against  him;  so  long  as  the  outlawry  is  in  force,  3  Inst. 
52.  818. 

Gavelkind  land  in  Kent  is  not  forfeited  by  committing  of 
felon v  ;  and  by  a  felon v  onlv,  entailed  lauds  are  not  forfeit. 

&  p.  a  &  as, 

A  copyholder  surrenders  to  the  use  of  his  will ;  the  devisee 
is  convicted  of  felony  and  hanged  before  admittance ;  the  lands 
are  not  forfeited  to  the  lord,  but  descend  to  the  heir  of  the  sur- 
renderor.   2  IV  U.  1;3- 

Land  that  one  hath  in  trust ;  or  goods  and  chattels  in  right  of 
another,  or  to  another's  use,  &c«  will  not  be  liable  to  forfeit- 
ure. Though  leases  for  years,  in  a  man's  own,,  or  his  wife's 
right,  estates  in  joint-tenancy,  &c.  and  all  statutes,  bonds,  and 
debts  due  thereby,  and  upon  contracts,  &c.  shall  be  forfeited. 
Co.  Lit.  42.  151*:  Staund.  188. 

A  married  man,  guilty  of  felony,  forfeits  his  wife's  terra  ; 
and  if  a  wife  kill  her  husband,  the  husband's  goods  are  for- 
feited.   Jenk.  Cent.  65. 

In  cases  of  felony  the  profits  of  lands  whereof  a  person, 
attainted  of  felony,  is  seised  of  an  estate  of  inheritance  in  right 
of  his  wife ;  or  of  an  estate  for  life  only  in  his  own  right ; 
are  forfeited  to  the  king,  and  nothing  is  forfeited  to  the  lord. 

In, st.  19  :  Ftiz.  Ass.  Hid, 

hi  manslaughter,  the  offender  forfeits  goods  and  chattels 
Co.  Lit.  3 It). 

Chance-medley  and  sc  defendendo  were  formerly  also  at- 
tended with  forfeiture  of  goods  and  chattels,  but  offenders 
received  their  pardon  as  a  matter  of  course*  Co.  Lit.  319* 
Now  by  the  y  G.  4-.  c.  31.  §  10.  it  is  provided  that  no  punish- 
ment oi  forfeiture  shall  be  incurred  by  any  person  who  shall 
kill  another  by  misfortune,  or  in  his  own  defence,  or  in  any 
other  manner  without  felony. 

Those  that  are  hanged  by  martial  law  in  the  time  of  war, 
forfeit  no  lands.  Co.  Lit*  13.  And  for  robbery  or  piracy,  &c. 
on  the  sea,  if  tried  in  the  Court  of  Admiralty,  by  the  civil  Jaw, 
and  not  by  jury,  there  is  no  forfeiture:  but  if  a  person  be 
attainted  before  commissioners  by  virtue  of  the  stat.  28  Hen.  8. 
c.  15.  there  it  works  a  forfeiture.    1  Liil.  Abr. 

In  a  praemunire,  lands  in  fee  simple  are  forfeited,  with  goods 
and  chattels.    Co.  Lit.  \2[). 

Before  the  statute  of  1  Ed.  6.  c.  12.  the  wife  not  only  lost 
her  dower  at  common  law,  but  also  her  dower  ad  ostium  eccle- 
sice,  or  w  assensu  patris,  or  by  special  custom  (except  that  of 
gavelkind),  by  the  husband's  attainder  of  treason,  or  capital 
felon v,  whether  committed  before  or  after  marriage.  Co.  Lit. 
31.  b:  37.  a  :  41.  a:  F.  N.  B.  150;  Perk.  §  308:  Bro.  tit. 
Dower,  H2:  Ptowd.  26l. 

But  the  wife  forfeited  lands  given  jointly  to  her  husband 
and  her,  whether  by  way  of  frank  marriage  or  otherwise,  only 
for  the  year,  day,  and  waste.    Co.  Lit.  3?  :  3  Inst.  2  Hi. 

By  1  Ed.  6.  c.  12.  §  17.  it  was  enacted  that  albeit  any 
person  should  be  attainted  of  treason  or  felony  his  wife  should 
have  her  dower.  This,  however,  was  repealed  as  to  treason  by 
5  and  6  Ed.  6.  c.  1 1 .  §  9-    See  ante,  L 

Though  Lord  Coke  expressly  makes  dower  ex  assensu  patris, 
as  well  as  the  dowrers  at  common  law  and  ad  ostium  ecclcsias, 
liable  to  be  defeated  at  common  law,  by  the  husband's  treason 
or  felonv  ;  1  Inst.  21.  a :  yet  some  have  inclined  to  think  that 
the  5  and  6  Ed.  6.  c.  11.  did  not  extend  to  dowTer  ex  assensit 
patris,  so  as  to  make  it  forfeitable  on  the  treason  of  the  husband. 

Dower  ex  assensu  patris  and  ad  ostium  eccksiai  are  both 
now  abolished.    See  tit.  Dower* 


If  the  husb&?%4  <rf  ?vwrf«  m  vwftr***  «  titattw** 
then  commits  treason,  and  is  attainted  of  it,  the  wife  shall  not 
recover  dower  against  the  feoffee.  Bendl.  56:  Dyer,  HO: 
Co.  Lit.  111.  a.  So  if  the  husband  is  attainted  of  treason,  and 
afterwards  pardoned,  yet  the  wife  shall  not  recover  dower 4  but 
of  lands  purchased  by  the  husband  after  the  pardon,  the  wife 
shall  be  endowed.    3  Leon.  3 :  Perk.  §  3<H. 

After  the  making  of  the  above-mentioned  statute,  1  Ed.  6. 
c*  12.  it  seems  to  have  been  doubted,  whether  the  wife  should 
not  lose  her  dower  in  case  of  any  new  felony  made  by  act  of 
parliament ;  therefore  where  several  offences  have  been  made 
felony  since,  care  has  been  taken  to  provide  for  the  wife's 
dower.  2  New  Abr,  584.  See  12  Vin.  Abr.  tit.  Forfeiture: 
2  Ilawh  P.  C.  c.  49. 

Artificers  going  out.  of  the  kingdom  and  teaching  their 
trades  to  foreigners,  were  liable  to  forfeit  their  lands,  &&  by 
the  5  G.  I.e.  27;  and  similar  forfeitures  wTere  inflicted  by  several 
other  statutes ;  all  of  which  were  repealed  bv  the  5  G.  4, 
c97. 

In  all  cases  where  a  penalty  or  forfeiture  is  given  by  statute, 
without  saying  to  whom  it  shall  be,  or  a  limitation  for  a  recom* 
pence  for  the  wrong  to  the  party,  it  belongs  to  the  king. 
Stra.  50.  828  :  2  Vent.  267.  And  such  forfeitures  shall  be 
construed  favourably.    Camp.  5B5.  8. 

3.  Goods  of  a  felon,  &c.  cannot  be  seized  before  forfeited ; 
though  they  may  be  inventoried,  and  a  charge  made  thereof 
before  indictment.  Wood's  Inst.  659>  Where  goods  of  a  felon 
are  pawned  before  he  is  attainted,  the  king  shall  not  have  the 
forfeiture  of  the  goods  till  the  money  is  paid  to  him  to  whom 
they  were  pawned.    3  Insl.  17  :  2  Nets.  Abr.  874?.  875. 

After  conviction  by  judgment  or  outlawry,  for  high  treason, 
&e.  a  commission  goes  to  persons  named  by  the  king  or  by  tie 
attorney-general,  to  inquire  wThat  lands  and  tenements  the 
offender  had  at  the  time  of  the  treason  committed,  and  the 
value ;  and  that  they  seize  them  into  the  king's  hands.  And 
the  inquisition  taken  thereon  shall  be  returned  to  the  Court  of 
Exchequer,  and  filed  in  the  office  of  the  king  s  remembrancer, 
LuL  997*  So  after  conviction  for  felony,  a  scire  facias  shall 
go  against  the  will,  or  any  other,  who  has  the  goods  in  his 
custody,  S.  P.  C.  194.  But  if  any  one  has  title  to  the  goods 
or  lands  found  by  inquisition  to  be  the  goods  or  lands  of  the 
offender,  he  may  make  his  claim  by  pleading  his  title.  LuL  998. 
To  which  the  attorney -general  shall  demur,  or  reply.  /  id. 
Com.  Dig.  tit.  Prerogative  (D.  S3.  84.) 

Forfeiture  differs  from  confiscation,  in  that  forfeiture  is 
more  general:  whereas  confiscation  is  particularly  applied  to 
such  as  are  forfeit  to  the  king's  exchequer.    Staundf.  P.  C.  186. 

There  is  a  full  forfeiture,  plena  for isfavtura,  otherwise  called 
plena  wita,  which  is  a  forfeiture  of  life  and  member,  and  all 
that  a  man  hath.  Leg.  H.  1,  c.  88.  And  there  is  mention  in 
some  statutes,  of  forfeiture,  at  the  king's  will,  of  body,  land, 
and  goods,  &c.  4  Inst.  66.  See  further  on  this  subject  this 
Diet,  tits.  Attainder,  Corruption  of  Blood,  Escheat,  Felony 
Treason,  §c.  and  Com.  Dig.  tit.  Forfeiture. 

Forfeiture  op  Marriage,  Eorhjactura  maritagn^]  A 
writ  which  anciently  lay  against  him,  who,  holding  by  knight's 
service,  and  being  under  age,  and  am  married,  refused  her 
whom  the  lord  offered  him  without  his  disparagement,  and 
married  another.  A7.  N.B.fol.  141  ;  Beg*  Orig.fd.  l63.  See 
tit.  Tenure. 

Forfeited  Estate,  Several  statutes  have  been  from  time 
to  time  passed,  appointing  commissioners  of  forfeited  estates, 
on  rebellions  in  this  kingdom  and  Ireland.  Thus  by  stat. 
11  and  12  W.  3.  e.  3.  all  lands  and  tenements,  Sec.  of  persons 
attainted  or  convicted  of  treason  or  rebellion  in  Ireland,  were 
vested  in  several  commissioners  and  trustees  for  sale  th^re^ 
And  by  several  .stat.  temp.  G.  t.  commissioners  were  appointed 
to  inquire  of  forfeited  estates  in  England  and  Scotland,  on 
the  rebellion  at  Preston,  &c.  And  the  estates  of  person* 
attainted  of  treason  were  vested  in  his  Majesty  for  puWie 
uses;  but  afterwards  in  trustees,  to  be  sold  for  the  use  ot  tne 
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public;  and  it  was  provided,  that  the  purchasers  should  be 
Protestants 

FOUGAVEL,  Forgahntum.~]  A  small  reserved  rent  in 
money,  or  quit- rent,    Cartnlar*  Abbat.  dc  Hading.  MS,  J'.  88. 

FOUGE,  Forgia.^  A  smith's  forge,  to  melt  and  work  iron. 
Chart.  H.  2. 

FORGKItY,  from  Fr.  former,  i.  e.  accuderc,  fabricare,  to 
beat  on  an  anvil,  to  forge  or  form.]  The  fraudulent  making  or 
alteration  of  any  record,  deed,  writing,  instrument,  register, 
st Limp,  &c.  to  the  prejudice  of  another  man's  right.  4  Comm. 
247-  A  false  making,  a  making  mah  ammo  of  any  written 
instrument  for  the  purpose  of  fraud  or  deceit ;  including  every 
alteration  nf  or  addition  to  a  true  instrument.  2  East's  P.  C.  3l(J. 
c.  1.  §  49. 

The  publishing  or  uttering  of  a  forged  instrument,  knowing 
it  to  be  forged,  although  distinct  from  the  act  of  forgery, 
comes  also  within  the  legal  definition  of  the  offence,  being 
rendered  by  the  statute  law,  with  very  few  exceptions,  equally 
penal  with  the  act  of  making  or  counterfeiting. 

At  common  law,  forgery  was  only  a  misdemeanor,  and  in  some 
of  the  early  statutes  it  is  treated  rather  as  a  civil  injury  than 
a  criminal  offence.  When,  however,  the  extension  of  trade 
and  commerce  gave  birth  to  the  system  of  paper  credit,  it  was 
found  necessary  to  repress  forgery  by  innumerable  acts,  which, 
for  the  most  part,  rendered  the  crime  a  capital  felony.  The 
severity  of  the  statute  law  was  partially  mitigated  by  the 
1 1  G,  4.  and  1  W.  4.  c.  6*6'.  which  repealed  many  of  the  former 
acts,  and  incorporated  and  consolidated  all  forgeries  that  were 
intended  still  to  be  punishable  with  death.  By  this  act,  those 
offences  which  were  made  capital  felonies  by  previous  statutes, 
but  are  not  therein  declared  to  be  such,  are  punishable  with 
transportation  for  life  or  seven  years,  or  with  imprisonment 
not  exceeding  four,  and  not  less  than  two  years.  The  feeling 
of  the  country  calling  strongly  for  a  further  relaxation  of  the 
rigor  with  which  this  offence  was  treated,  induced  the  legisla- 
ture shortly  afterwards  to  pass  the  2  and  S  W%  4.  c.  123.  which 
abolished  the  penalty  of  death,  and  substituted  transportation 
for  life  in  all  cases  which,  by  the  former  statute,  were  de- 
clared capital  felonies,  or  were  so  punishable  in  Scotland  or 
Ireland,  with  the  exception  of  the  forgery  of  wills,  and  powers 
of  attorney  for  transferring  or  receiving  the  dividends  upon 
any  stock  transferable  at  the  Bank  of  England,  the  South  Sei 
House,  or  the  Bank  of  Ireland.  These  are  now  the  only 
forgeries  Which  are  visited  with  death. 

I.  What  amounts  to  a  Forgery. 
11.  What  is  ati  Uttering. 
Ill*  Of  the  Intent  to  Defraud. 

I  V\  The  Instruments  ndierctf  Forgery  may  he  committed, 
V.  Of  Accessories. 
VI.  Of  the  Indictment,  Venue,  §t\ 

I.  What  amounts  to  a  Forgery. — The  making  of  any  instru- 
ment which  is  the  subject  of"  forgery  with  a  fraudulent  intent, 
is  of  itself  a  sufficient  completion  of  the  offence  without  utter- 
ing or  publishing,  and  consequently  before  any  injury  is  sus- 
tained;  for  though  publication  be' the  medium  by  which  the 
intent  is  usually  made  manifest,  it  mav  be  proved  as  satis- 
factorily by  other  evidence.  2  Lord  R.  U69 ;  1  Leach.  173  ■ 
2  Nem  R.  93. 

Not  only  the  fabrication  of  the  whole  of  a  written  instru- 
ment, but  a  fradulent  insertion,  alteration,  or  erasure  even  of 
n  letter,  in  any  material  part  of  a  true  instrument,  giving  a 
new  operation  to  it,  is  a  forgery,  although  it  be  afterwards 
executed  by  another  person  ignorant  of  the  deceit.  2  East, 
P.  C.  c.  10.  §  4.  p.  855.  And  the  fraudulent  application  of  a 
true  signature  to  a  false  instrument,  for  which  it  was  not 
intended,  or  vice  versa,  will  also  be  a  forgery.   Id.  ibid. 

To  make  a  mark  to  a  promissory  note,  or  any  other  docu- 
ment, in  the  name  of  another  person,  with  intent  to  defraud, 


is  as  much  a  forgery  as  if  the  party  had  signed  that  person's 
name*    1  Leach,  57 :  2  East,  P.  C.  962. 

Forgery  may  be  committed  by  a  party  making  a  false  deed 
in  his  own  name  ;  us  where  a  party  made  a  feoffment  of  lands, 
and  dated  it  prior  to  a  former  deed,  whereby  he  conveyed  the 
same  lands ;  for  he  falsities  the  date  in  order  to  defraud  his 
own  feoffee.  3  Inst.  \  1  Hall,  683 :  Fast.  117:  1  Han\{\ 
c.  70.  §  2. 

So  a  man  is  guilty  of  forgeiy  who  gets  possession  of  a  bill 
of  exchange  drawn  in  favor  of  another  person  of  the  same 
name,  and,  knowing  he  is  not  the  real  payer,  indorses  it  for  the 
purpose  of  fraudulently  appropriating  the  money.    4  fI\  R.  28. 

Also  where  a  note  is  made  by  a  party  in  an  assumed  name 
and  character  with  intent  to  defraud,  the  offence  is  forgery, 
though  the  note  is  made,  and  offered  as  that  of  the  party 
himself,  and  not  as  the  note  of  another  person,  1  Leach,  57  ; 
2  East,  P.  C.  (Jlfe. 

And  the  making  of  any  false  instrument  with  a  fraudulent 
intent,  although  in  the  name  of  a  fictitious  person,  is  as  much  a 
forgery  as  if  it  had  been  made  in  the  name  of  one  who  was 
known  to  exist,  and  to  whom  credit  was  due.  2  East,  Pt  C. 
957,  958:  Fost.  116:   1  Leach,  S3.  94. 

In  order  to  constitute  the  crime  of  forgery,  it  is  immaterial 
whether,  in  discounting  a  bill  in  an  assumed  name,  any  addi- 
tional credit  is  gained  by  the  assumption,  or  whether  the 
money  might  not  have  been  as  well  obtained  by  indorsing  the 
bill  in  the  real  name  of  the  party  uttering  it.  1  Leach,  112  : 
2  East,  P.  C.  959'  And  it  is  the  same  where  a  receipt  is 
given  in  a  false  name  as  the  party's  own  name,  and  the  object 
is  to  escape  detection,  and  the  intent  to  defraud  ;  1  Leach,  214  .* 
2  East,  P.  C.  96O  ;  notwithstanding  the  credit  has  been  given 
to  the  person,  and  not  to  the  name.  1  Leach,  226,  And  the 
case  will  be  equally  forgery,  though  the  bill  or  draft  is  taken 
by  the  prosecutor  on  the  personal  credit  of  the  party,  and  on 
the  presumption  that  the  assumed  name  is  his  own,  and  though 
the  prosecutor  would  have  given  him  equal  credit  if  he  had 
passed  by  his  real  name.    R.  cy  R,  75.  <)0.  209. 

Neither  is  it  material  that  the  forged  instrument  should  be 
so  made,  that,  if  genuine,  it  would  be  valid  ;  but  it  is  essential 
to  the  crime  of  forgery,  that  the  false  instrument  should  carry 
on  its  face  the  semblance  of  that  for  which  it  was  counterfeited, 
and  that  it  should  not  be  illegal  in  its  very  frame.  2  East, 
P.  C.  918.  Thus,  although  it  is  forgery  to  make  a  false  will 
of  a  living  person,  notwithstanding  it  can  have  no  validity  as 
a  will  until  his  death;  2  East,  P.  C.  918,  fl:  1  Leach,  99* 
449;  or  to  fabricate  any  false  instrument  on  unstamped  paper, 
which  by  law  requires  a  stamp  ;  1  Leach,  257  :  (and  see  other 
cases,  2  East,  P.  C.  955,  6.)  yet  to  forge  a  promissory  note 
without  a  signature  ;  R.  cy  R.  445  ;  or  a  will  of  lands  attested 
by  only  two  witnesses;  2  East,  P.  C.  953;  would  not  subject 
the  maker  or  utterer  to  the  punishment  of  forgery  ;  as  these 
documents  have  no  semblance  of  validity  in  law" 

It  seems  that  a  man  cannot  be  guilty  of  forgery  by  a  bare 
nonfeasance;  as  if  in  drawing  a  will  he  should  omit  a  legacy 
which  he  was  directed  to  insert ;  but  it  appears  to  have  been 
holden,  that  if  the  omission  of  a  bequest  to  one  cause  a 
material  alteration  in  the  limitation  of  a  bequest  to  another,  as 
where  the  omission  of  a  devise  of  an  estate  for  life  to  one  man 
causes  a  devise  of  the  same  lands  to  another,  to  pass  a  present 
estate,  which  would  otherwise  have  passed  a  remainder  onlv, 
the  person  making  such  an  omission  is  guiltv  of  for^erv 
Moor,  762  :  Noy.  101:1  Hawk.  IK  C.  c.  70,  §  6 :  2  East,  P.  C. 
c.  70.  §  2. 

Where  a  person  drew  a  hill  inserting  the  real  name  of  the  ac- 
ceptor, but  giving  a  false  description  of  him,  it  was  held  not 
to  be  forgery,  fi,  $  Jfc  405  :  8  B.  %  ft  228,  And  where  a 
prisoner  was  convicted  of  forging  an  acceptance  to  a  bill  of 
exchange  in  the  name  of  Scott,  and  it  did  not  appear  that  he 
had  not  gone  by  that  name  before  the  time  of  accepting  the 
bill  m  question,  or  that  he  assumed  it  for  that  particular 
purpose;  a  majority  of  the  judges  held  the  conviction  wrong. 
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R.  §  R>  2fi0.  But  if  there  be  satisfactory  proof  of  the 
prisoner's  real  name,  and  that  the  false  name  has  been  assumed 
for  concealment,  with  a  view  to  a  fraud  of  which  the  forgery 
is  a  part ;  it  is  for  him  to  prove  he  used  the  assumed  name 
before  the  time  he  had  the  fraud  in  view,  even  in  the  absence 
of  proof  as  to  what  name  he  had  used  for  several  years  before 
the  fraud  was  perfected,    /i.     R.  278. 

II.  What  is  an  Uttering. — Any  disposal  or  negotiation  of 
a  forged  instrument  to  another  person  wiih  a  fraudulent 
intent,  provided  the  party  disposing  of  it  knows  it  to  be  forged, 
is  an  uttering,  which  by  most  of  the  statutes  on  the  subject  is 
made  a  substantive  offence. 

Where  a  person  knowingly  delivers  a  forged  note  to  an 
innocent  agent,  for  the  purpose  of  its  being  uttered  by  him, 
and  he  utters  it  accordingly,  this  is  an  uttering  by  the  first 
party  ;  for  wherever  an  innocent  person  is  employed  for  a 
criminal  purpose,  the  employer  is  responsible  for  his  acts. 
2  Latch,  978  :  1  A  .  R.  f)(> :  R.  $  R.  72.  And  it  seems  to  be 
equally  held  an  uttering  where  the  note  was  given  to  an  accom- 
plice. R.  Sf  M.  \66.  And  though  it  has  been  doubted 
whether  in  a  case  like  the  last  the  party  ought  not  to  be 
indicted  as  an  accessary  before  the  fact,  and  not  as  a  principal; 
it  appears  to  be  the  better  opinion  that  he  may  be  charged  as 
the  utterer.  J  A'.  R.  1)6.  Hut  to  indict  as  a  principal,  there 
must  be  satisfactory  proof,  either  of  an  actual  delivery  of  the 
note  by  him  to  the  accomplice,  or  else  that  he  was  present 
when  the  latter  uttered  it;  otherwise  he  can  only  be  charged 
as  an  accessary  before  the  fact.  R.  <J  R.  25 :  //.  363.  See 
past,  V. 

rl  he  offence  of  uttering  is  complete,  though  the  note  was 
delivered  by  the  prisoner  to  an  agent  employed  to  detect  him ; 
if  the  note  be  delivered  to  the  agent  for  the  purpose  of  being 
disposed  of  as  a  good  one.  %  Leach,  1019  :  2  Taunt.  334: 
R.  ^'  R.  154,  So  delivering  a  box  containing  forged  instru- 
ments to  the  party's  own  servant,  that  he  may  take  them  to 
an  inn  to  be  conveyed  by  a  carrier  to  a  customer  in  the 
country,  is  an  uttering.  2  Leach,  1048  :  4  Taunt.  300  :  R.  /?, 
212.  So  likewise  the  offence  of  uttering  was  held  complete, 
where  the  prisoner  delivered  a  forged  bill  to  another  person  as 
a  pledge  to  obtain  credit.    R.  6y  Rm  86. 

III.  Of  the  Intent  to  defraud. — By  all  the  statutes  a  fraudu- 
lent intent  is  made  an  essential  ingredient,  to  the  crime  of 
forgery.  But  it  is  immaterial,  whether  any  person  be  actually 
defrauded  or  not;  it  is  sufficient  if  he  may  be  thereby  prejudiced. 
2  East3  P.  C.  854.  And  the  intent  need  not  he  to  defraud  any 
particular  person,  as  a  general  intent  to  defraud  is  sufficient ;  for 
if  a  man  wilfully  do  an  act,  the  probable  consequence  of  which 
is  to  defraud,  it  will,  in  contemplation  of  law,  constitute  a 
fraudulent  intent.  S  T.  R.2)6.  n.  (a):  R.  %  R  291,  And 
even  though  the  prosecutor  believes  the  prisoner  did  not  intend 
to  defraud  him.    R.  %  R.  16& 

IV.  The  Instruments  whereof  Forgery  m  a ij  be  committed)  c]c. 
—  Forgery  by  the  common  law  extends  to  false  and  fraudulent 
making  or  altering  of  a  deed  or  writing,  whether  it  be  a 
matter  of  record,  in  which  seems  to  be  included  a  parish 
register ;  which  is  punishable  by  fine,  imprisonment,  and  cor- 
poral punishment,  at  the  discretion  of  the  court;  or  any  other 
writing,  deed,  or  will.  3  Inst.  \6Q  ■  1  Rol.  Mr.  65:  1  Hawk. 
P.  C.  c.  70. 

The  counterfeiting  writings  of  an  inferior  nature,  as  letters, 
and  such  like,  it  hath  been  said,  is  not  properly  forgery  ;  but  the 
deceit  is  punishable — However,  in  the  case  of  John  Ward,  of 
Hackney,  it  was  determined  that  to  forge  a  lease  or  acquit- 
tance for  the  delivery  of  goods,  although  not  under  seal,  was 
forgery  at  common  law.  See  Barn.  A\  B.  10:  Ld.  Rat/m. 
731.  1461:  5  Mod,  137;  Raym.  81:  Stra.  7*7*  And  this 
ease  is  considered  as  having  now  settled  the  rule  that  the 
counterfeiting  of  any  writing  with  a  fraudulent  intent,  whereby 


another  may  be  prejudiced,  is  forgerv  at  common  law.  2  East'* 
P.  C.  c.  1 9.  §  7* 

The  following  is  a  list  of  the  different  instruments  com- 
prised m  the  statutes  on  the  subject,  with  the  punishment  an- 
nexed to  each  act  of  forgery/  It  must  be  remembered,  as 
already  observed,  that  those  offences  which  are  declared  capital 
felonies  by  acts  passed  previously  to  the  11  G.  4.  and  1  W*  4. 
c.  66.  are  now  only  punishable  with  transportation  for  life,  or 
seven  years,  or  with  imprisonment,  not  exceeding  fuur,  or  less 
than  two  years. 

And  by  3  and  4  W.  4.  c.  44.  §  3.  persons  punishable  with 
transportation  for  life  under  the  2  and  3  W+  4.  c.  123.  mav 
at  the  discretion  of  the  court  before  whom  they  are  convicted 
be  previously  imprisoned  with  or  without  hard  labour  in  the 
common  gaol  or  house  of  correction,  or  be  confined  in  the 
Penitentiary,  for  a  term  not  exceeding  four  years,  or  less  than 
one. 

1.  Seals,  Forging  the  great  seal  of  the  United  King- 
dom ,  his  Majesty's  privy  seal,  any  privy  signet  of  his  Majesty, 
his  Majesty's  sign  manual,  the  seals  of  Scotland,  the  great 
seal,  and  privy  seal  of  Ireland,  treason  ;  11  G.  4.  and  H\  4, 
c.  66.  §  2 ;  transportation  for  life  ;  2  and  3  IV.  4.  c.  t£23. 

2.  Records,  $c. — If  any  judge  or  clerk  offend  by  false 
entering  of  pleas,  or  raising  of  rolls,  to  the  disherison  of  any, 
he  is  punishable  by  fine  to  the  king,  and  shall  make  sauV 
faction  to  the  party.  8  Ric.  2.  c.  4.  Avoiding  records;  felony. 
8  //.  6.  c>  12.  Forging  a  memorial  or  certificate  of  a  registry 
of  lands  in  Yorkshire  or  Middlesex,  imprisonment  for  life,  for- 
feiture of  lands,  &c.  2  and  S  Anne,  c.  4.  §  19:  5  $  6  Anne, 
Ct  18.  §8:7  Anne,  c.  20.  §  15;  8  G.  2.  c.  6*  §  21.  Uttering 
a  false  certificate  of  a  previous  conviction ;  felony ;  transporta- 
tion, or  imprisonment,  and  whipping.  7  and  8  G.  4.  c.  28.  §  11. 
Forging  a  court  roll,  or  copy  of  a  court  roll ;  felony;  transporta- 
tion ;  or  imprisonment.  11  G.  4.  and  1  W.  4.  c.  66.  §  ]0i 
An  entry  in  a  register  relating  to  baptism,  marriage,  or 
burial;  felony  ;  transportation,  or  imprisonment.    11  G.  4,  and 

I  W.  4.  c.  66.  §  20,  21,  22. 

3.  Revenue,  §c. — Forging  the  stamp  on  linens,  calicoes, 
stuffs;  capital  felony.  10  Anne,  c.  K)-  §  97  :  15  G.  3.  c-  56. 
§  5.  See  52  G.  3.  c.  142.  §  1. — Forging  the  stamp  on  cam- 
brics, &e. ;  capital  felony.  4  G.  3.  c.  87-  —  Franks,  felony; 
transportation  for  seven  years.  24  G.  3.  Sess.  2.  c.  27.  §  9  • 
42  G.  3.  G.  63.  §  1 4.  —  Forging  registers,  certificates,  &e.  of  ages 
of  nominees,  or  annuitants  of  annuities  secured  in  the  public 
funds;  capital  felony.  29  G.  3.  c.  41  :  48  G.  3.  c  142.  §  2?: 
49  G.  3.  c.  64.  §  3. — Contracts  and  certificates  for  the  redemp- 
tion and  sale  of  the  land  tax;  capital  felony.  42  G.  3. c*  lift 
§  194;  52  G.  3.  c.  143.  §  6— A  hawkers  licence;  three  hun- 
dred pounds  fine.  50  G.  3.  c.  41.  §  18.  Forging  the  stamps  on 
parchment,  playing  cards,  almanacks,  plate,  newspapers,  &c; 
capital  felony.  52  G.  3.  c.  143.  §  7,  8  :  55  G.  3.  c.  184.  §  7- 
55  G.  3.  c.  185 :  6  G.  4.  c.  11 6,  Transposing  stamps  from 
plate  to  other  plate,  or  inferior  metal ;  capital  felony-  52  G.  3. 
c.  143.  §  8.  Forging  debentures  or  certificates  for  payment 
or  return  of  money,  required  by  the  statutes  relating  to  the 
customs  or  excise;  capital  felony.  52  G.  3.  c.  143.  §  10. 
Forging  declarations  of  return  of  insurance  ;  felony;  transporta- 
tion for  seven  years.  54  G,  3.  c.  133.  |  10.  Forging  the 
mark  of  postage  on  letters ;  fine,  and  imprisonment.  54  6>3. 
c.  1G9.  The  stamp  denoting  the  duty  to  have  been  paid  mi 
paper,  pasteboard,  &c. ;  fine.    1  G.  4.  c.  58.  §  13. 

4.  Public  Securities. — Forging  an  entry,  &c.  in  the  books  of 
the  Bank  of  England,  South  Sea  Company ;  felony ;  death. 

II  G.  4.  and  W*  4.  c.  66.  §  5.  A  transfer  of  stock  of  the  Bank 
of  England,  South  Sea  Company,  or  any  other  body  corporate, 
company,  or  society,  now  or  hereafter  to  be  established,  or 
a  power  of  attorney  to  transfer  it,  or  transferring  it  by  P™>»" 
ating  the  proprietor;  felony;  death-  11  G.  4.  and  1  W*'* 
c.  66.  §  6.  Forging  the  names  of  witnesses  to  such  power  of 
attornev;  felony;  transportation,  or  imprisonment.  11  G.4.and 

1  1  W.  4*  c.  66.  §  8.    Clerks,  &c  employed  in  the  Bank  of  ling- 
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land,  or  South  Sea  Company,  wilfully  mating  or  delivering 
any  dividend  warrant  for  a  greater  or  less  sum  than  the 
party  is  entitled  to ;  felony,  transportation,  or  imprisonment. 
11  G.  4.  and  1  JV.  4.  c.  66.  §  9-  Forging  Exchequer  bills  or 
debentures ;  felony.  11  G.  4.  and  1  JV.  4.  c.  66.  §  3  ;  trans- 
portation for  life/  2  and  3  W.  4.  c.  123.  §  1.  See  the  different 
statutes  for  issuing  them. 

5.  Public  Offices. — Counterfeiting  the  hand- writing  of  the 
treasurer,  or  other  signing  or  vouching  officer  of  the  navy,  to 
any  paper  whereby  his  Majesty's  naval  treasure  money  may  be 
paid  or  disposed  of.  See  1  G.  I.  st.  2.  c.  25.  §  6.  Forging 
the  hand  of  the  accountant-general,  registrar,  Sec.  of  the 
Court  of  Chancery,  or  of  the  cashier  of  the  Bant,  to  any  in- 
strument relating  to  suitors' momv  ;  capital  felony.  IU  G.  1. 
c.  32.  §  9.  Forging  any  contracts,  certificates,  receipts,  &c.  re- 
lating to  the  redemption  of  the  land  tax ;  capital  felony.  42  G.  3. 
c.  116*.  §  194:  52  G.  3.  c.  145,  §  6,  The  handwriting  of 
the  treasurer  of  the  Ordnance,  Sec.  to  any  draft,  Sec,  on  the 
Bank  ;  capital  felony.  46  G.  3.  C.  45.  §6.  The  hand-writing 
of  the  receiver-general  of  the  stamp  duties,  or  of  his  clerk,  or  of 
the  commissioners  of  stamps,  to  any  drafts,  &c.  on  the  Bank ; 
capital  felony.  46  G.  3.  c.  76.  J  9.  The  hand- writing  of  the 
receiver*general  of  the  Post  Office,  &c.  to  any  draft,  Sec.  on  the 
Bank ;  capital  felony.  46  G.  3  c.  83.  §  9 :  47  G.  3.  st.  2.  c.  50. 
§  3.  Forging  the  hand- writing  of  the  surveyor- general  of  the 
wood*  and  forests,  Sec.  to  any  draft,  &c.  on  the  Bank;  capital 
felony.  46  G.  3.  c.  1 43,  §  1 4.  Forging  the  marking  or  hand- 
writing of  the  receiver-general  of  the  prefines  of  any  writ 
of  covenant ;  capital  felony.  52  G.  3.  c.  143.  §  5.  The  name  of 
the  registrar  of  the  High  Court  of  Admiralty,  or  the  Bank  re- 
ceipts for  suitors*  money ;  felony.  53  G.  3.  c.  151.  §  12.  The 
hand- writing  of  the  adjutant-general  of  the  volunteers  and 
local  militia,  &c.  to  any  draft,  &c.  on  the  Bank ;  capital  felony, 
54  G.  3.  c.  151.  §  16.  The  hand-writing  of  the  receiver- 
general,  or  comptroller-general  of  the  customs,  or  any  person 
acting  for  them,  to  any  draft,  &c,  upon  the  Bank ;  capital 
felony.  6  G.  4.  c.  106.  §  10.  The  hand-writing  of  the 
receiver-general  of  the  excise,  or  excise  controller  of  cash,  or 
other  person  duly  authorised,  to  any  draft,  &c.  upon  the  Bank 
of  England;  capital  felony.    7  and  8  G.  4,  c.  53.  §  56. 

6.  Navy  and  Army* — Forging  the  name  of  any  officer's 
widow  to  any  remittance  bill,  certificate,  voucher,  or  receipt, 
respecting  her  pension ;  felony,  transportation.  49  G.  3.  c.  35. 
§  10.  The  name  of  any  officer  of  the  navy  entitled  to  allow- 
ances on  the  compassionate  list,  or  of  any  marine  officer  entitled 
to  half  pay,  to  any  remittance  bill,  certificate,  voucher,  or 
receipt,  in  relation  to  the  same;  felony,  transportation  ;  49  G.  3. 
c*  45,  §  1 1 ;  and  the  same  as  to  marines.  7  and  8  G.  4.  c.  8. 
Any  letter  of  attorney,  order,  last  will,  &c,  in  order  to  receive 
money  due  on  account  of  any  out  pension  granted  bv  Green- 
wich Hospital;  capital  felony.  54  G.  3,  c,  113.  §6.  The 
signature  of  the  parish  minister  to  the  certificate,  to  obtain 
probate  of  a  seamans  will,  or  administration  to  him  ;  felony, 
transportation,  55  G.  3.  c.  60.  §  31.  Forging  bills,  &c  drawn 
by  officers  of  the  navy  for  their  half  pay ;  capital  felony. 
56  G.  3,  c.  101.  §  4.  Any  letter  of  attorney,  order,  assign- 
ment, last  will,  Sec,  in  order  to  receive  pay  or  prize  money  due 
to  any  officer  or  seaman,  or  any  marine  officer  or  marine ;  capital 
felony.  57  G.  3.  c.  127.  §  4.  Forging  seamen's  remittance 
bills;  felony,  transportation,  1  and  "2  G.  4.  c.  49-  §  2.  Forging 
receipts  or  certificates  of  annuity  for  military  and  naval  pen- 
sions; capital  felony.    3  G.  4.  c.  51.  §  15. 

7.  Public  Companies,  $c. — Forging  a  receipt  or  warrant  of 
the  South  Sea  Company  for  subscriptions;  capital  felony. 
6  G.  1.  c*  11.  §  50.  A 'bond  of  the  East  India  Companv; 
felony;  11  G.  4.  and  1  JV.  4.  c.  66.  §  3;  transportation  for 
life.    2  and  3  W.  4.  c.  123,  §  1. 

8.  Public  Trade. — As  to  the  forgeries  on  the  London  and 
Royal  Exchange  Insurance  Company,  see  6  G.  1.  c.  IS.  §  13; 
the  Globe  Insurance,  39  G.  3.  c.  83.  §  22 ;  the  English  Linen 
Company,  4  G.  3,  c.  37.  §  15 ;  the  British  Society,  for  extend- 
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ing  the  fisheries,  26  G.  3.  c.  106.  §  26;  the  British  Plate 
Glass  Manufactory,  13  G.  3.  c.  38.  §  28:  38  G.  3.c.  17.  §  23. 
There  are  various  other  statutes  relating  to  forgeries  upon 
companies,  which  it  is  unnecessary  to  refer  to,  as  the  late  act, 
11  G.  4.  and  1  W.  4,  c.  66.  §  28,  extends  to  bodies  corporate, 
or  companies  or  societies  of  persons  not  incorporated ;  and  to 
any  person  or  number  of  persons  whatsoever,  who  may  be  in- 
tended to  be  defrauded,  whether  they  reside  or  carry  on  business 

I  in  England  or  elsewhere.  Forging  Mediterranean  passes ; 
felony,  death.    4  G.  2.  c.  IS.  §  1.    Forging  the  assay  marks 

j  on  gold  and  silver  plate  ;  transportation  for  fourteen  years. 
3  a  G\  3.  c.  59.  §  2  :  38  G.  3.  c  69.  §  7  :  and  see  24  G.  3.  sess.  2. 
c.  50.  §  1 6.  A  shipping  licence  ;  penalty  500/.  47  G,  3.  sess.  2. 
c.  66.  I  26.  Forging  quarantine  certificates  ;  felony.  6  G.  4. 
c.  78.  §  25,  Forging  certificates,  &c.  mentioned  in  the  act 
for  the  abolition  of  the  slave  trade ;  felony.  6  G.  4.  c.  78-  §  25. 
Alehouse  certificates ;  misdemeanor.  3  G.  4.  c.  77*  §  2.  Cer- 
tificates relating  to  children  employed  in  factories ;  misde- 
meanor.   3  and  4  JV.  4,  e,  1 03.  §  28. 

9.  Instruments  of  Forging. — To  make  or  have  any  frame,  &e. 
for  the  making  of  paper,  with  the  words  "  Bank  of  England  " 
visible  on  the  substance,  or  to  make  paper  with  curved  or 
waving  bar  or  wire  lines,  &c.,  or  to  make,  &c,  or  to  sell,  Sec. 
such  paper,  &c. ;  felony,  fourteen  years'  transportation.  1 J  G.  4. 
and  1  JV.  4.  c.  66.  §  13:  see  §  14,  To  engrave  on  any  plate, 
Sec.  any  Bank  note,  or  blank  Bank  note,  bill,  &c.,  or  use  and 
have  possession  of  such  plate,  &c.,  or  utter  or  have  paper  upon 
which  a  blank  Bank  note.  Sec.  shall  be  printed;  felony,  fourteen 
years'  transportation.  11  G.  4.  and  1  JV.  4.  c.66.  §  15.  To 
engrave  on  any  plate,  Sec.  any  word,  number,  figure,  character, 
or  ornament  resembling  any  part  of  a  Bank  note,  Sec,  or  use  or 
have  such  plate,  Sec.y  or  utter  or  have  any  paper  on  wThich  there 
shall  be  an  impression  of  any  word,  Sec. ;  felony,  fourteen 
years'  transportation.  11  G.  4.  and  1  JV.  4.  c.  66.  §  16,  To 
make  use  of,  or  have  possession  of,  any  frame,  Sec.  for  the 
making  of  paper,  with  the  name  or  firm  of  any  person  or  persons, 
body  corporate  or  company,  carrying  on  business  as  bankers, 
appearing  on  the  substance,  or  to  make,  sell,  &c.,  or  have  pos- 
session of  such  paper ;  felony,  transportation  for  fourteen  or 
seven  years,  or  imprisonment  for  three  years  or  one  year. 
11  G,  4.  and  1  JV.  4.  c.  66.  §  17-  To  engrave  on  any  plate, 
&c,,  any  bill  of  exchange  or  promissory  note  of  any  bankers, 
&c,  any  words  resembling  the  subscription  thereto,  or  use  such 
plate,  &c,  or  sell  or  have  any  paper  on  which  any  part  of  such 
bill,  Sec.  shall  be  printed ;  felony,  transportation  for  fourteen 
or  seven  years,  or  imprisonment  for  three  years  or  one  year. 
11  G.  4.  and  1  JV.  4.  c.  66.  §  18.  To  engrave  plates,  Sec.  for 
foreign  bills  or  notes,  or  use  or  have  such  plates,  or  utter  any 
paper  on  which  any  part  of  such  bill,  &c.  may  be  printed ; 
felon}%  transportation  for  fourteen  or  seven  years,  or  imprison- 
ment for  three  years  or  one  year.  11  G.  4.  and  1  JV.  4.  c.  66. 
§  19-  Persons  knowingly  having  forged  dies  or  stamps  in 
their  possession,  or  fraudulently  affixing  stamps,  Sec. ;  felony, 
transportation  for  life  or  seven  years,  or  imprisonment  for  four 
or  two  years.    3  and  4  JV.  4.  c.  Q7.  §  12. 

I  V.  Of  Accessories.~By  the  11  G.  4.  and  1  JV.  4.  c.  66. 
§  2.5.  in  the  case  of  every  forgery  punishable  under  that  act, 
every  principal  in  the  second  degree,  and  every  accessory  before 
the  fact,  is  subjected  to  the  same  punishment  as  the  principal 
in  the  first  degree.  And  every  accessory  after  the  fact  is 
punishable  with  imprisonment  not  exceeding  two  years. 

Where  several  persons  were  in  combination,  and  jointly  co- 
operated in  making  forged  Bank  of  England  notes,  they  were 
all  held  guilty  as  principals,  though  each  of  them  executed  by 
himself  a  distinct  part  of  the  forgery,  and  though  one  of  them 
was  not  present  when  the  notes  were  completed  by  the  sig- 
nature. R.  R.  446.  So  where  several  parties  make  distinct 
parts  of  a  forged  instrument,  though  none  of  them  knows  by 
*™om  *hc  ather  Parts  are  executed,  they  are  all  principals. 
Moo.  C.  C.  R.  304 :  Ibid.  307. 
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With  respect  to  uttering,  accomplices  not  present  when  the  I 
note  is  actually  uttered  are  not  chargeable  as  principals, 
although  acting  in  concert  with  the  party  by  whom  it  is  put 
oil',  and  although  they  have  been  concerned  with  him  in  passing 
another  forged  note.  2  Em,  P.  C.  974:  8.  P.  R.  R-  249  : 
Id.  363.  So  the  fact  of  an  accomplice  coming  with  the  utterer 
to  the  town  where  the  forged  note  was  passed,  going  out  with 
him  from  the  inn  where  they  put  up  a  little  before  the  time 
when  it  was  uttered,  joining  him  again  in  the  street  a  little 
after  the  uttering,  and  near  to  the  place  where  the  note  was 
uttered,  and  then  running  away  when  his  companion  was 
apprehended,  was  held  insufficient  to  make  the  accomplice  a 
principal  in  the  uttering.    R.     R.  113. 

Where  a  wife,  by  the  incitement  of  her  husband,  but  in  bis 
absence,  knowingly  uttered  a  forged  order  and  certificate  for 
receiving  prize  money  from  the  commissioners  of  Greenwich 
Hospital,  it  was  decided  they  might  lie  indicted  together,  the 
wife  as  principal,  and  the  husband  as  accessory  before  the  fact. 
2  Leach,  IO96:  R.  $  ft.  270. 

As  to  the  trial  of  accessories,  independently  of  their  prin- 
cipals,, see  tit.  Accessory. 

V.  Of  the  Indictment,  Venue,  Sfc. — It  is  usual  to  charge  in 
the  indictment  that  the  party  falsely  forged  and  counterfeited ; 
but  it  is  said  to  be  enough  to  allege  that  he  forged  and  coun- 
terfeited, without  adding  falsely,  which  is  sufficiently  implied 
in  cither  of  those  terms,  particularly  in  the  word  forge* 
which  is  always  taken  in  an  evil  sense  in  our  law.  2  East, 
P.  C.  c.  ID.  p.  9S5:  Sh\12. 

It  was  formerly  requisite  to  set  out  the  forged  instrument, 
and  the  slightest  variance  from  the  words  or  figures  of  the  ori- 
ginal was  fatal;  but  by  the  2  and  3  W,  4.  c.  123.  §  3.  it  is 
enacted,  t(  that  in  all  informations  or  indictments  for  forging, 
or  in  any  manner  uttering  any  instrument  or  writing,  it  shall 
not  be  necessary  to  set  forth  any  copy  or  fac-simile  thereof,  but 
it  shall  be  sufficient  to  describe  the  same  in  such  manner  as 
would  sustain  an  indictment  for  stealing  the  same." 

Where  the  forgery  consists  in  the  alteration  of  a  genuine 
instrument,  the  indictment  may  allege  it  to  be  a  forgery  of  the 
whole  instrument  ;  1  Sir.  19;  but  it  has  hitherto  been  more 
usual  to  lay  forgeries  of  this  kind,  by  stating  the  particular 
alteration  in  some  one  or  more  of  the  counts  of  the  indictment. 
2  East,  P.  C.  9 BO. 

Where  the  forgery  is  merely  an  addition  to  an  instrument, 
and  has  not  the  effect  of  altering  it,  but  is  only  collateral  to  it, 
as  forging  an  acceptan  <  r  indorsement  to  a  genuine  bill  of 
exchange,  proof  of  the  forgery  of  such  addition  will  not  support 
an  indictment  charging  the  forgery  of  the  entire  instrument, 
and  the  forgery  of  such  addition  must  be  specially  alleged  and 
proved  as  laid.    ft.  §  R.  251. 

By  1 1  G.  4.  and  1  W.  4.  c.  6G.  §  28.  it  is  sufficient  in  an 
indictment  to  name  one  person  only  of  any  company  or  society 
of  persons  not  incorporated,  or  any  person  or  number  of  persons 
whatsoever,  who  may  be  intended  to  be  defrauded  by  any 
offence  within  the  act,  and  to  allege  the  offence  to  have  been 
committed  with  intent  to  defraud  the  person  so  named,  and 
another  or  others,  as  the  case  may  be. 

Formerly  great  difficulty  existed  with  respect  to  the  venue 
or  place  where  the  offence  was  to  be  tried,  as  direct  proof  can 
seldom  be  given  of  the  act  of  forgery ;  but  this  has  been 
removed  by  the  II  G.4  and  1  W.  4.  e.  66.  §  24.  under  which 
persons  guilty  of  any  species  of  forgery,  whether  at  common 
law  or  otherwise,  may  be  indicted,  tried,  and  punished  in  any 
count v  or  place  where  they  have  been  apprehended,  or  are  in 
custody. 

By  §  27.  offences  punishable  under  the  act  committed  within 
the  jurisdiction  of  the  Admiralty,  may  be  tried  as  other  offences 
committed  within  that  jurisdiction. 

By  the  stat.  fj  G.  4.  c.  32.  §  2.  on  any  prosecution  by  indict- 
ment or  information,  either  at  common  law  or  by  virtue  of  any 
statute  against  any  person  for  any  species  of  forgery,  or  for  an 


accessory  thereto,  if  the  same  he  a  felony,  or  for  aiding,  &c.  in 
the  commission  of  the  offence,  if  the  offence  be  a  misdemeanor^  no 
person  shall  be  deemed  an  incompetent  witness  for  the  prosecu- 
tion by  having  any  interest,  or  supposed  interest,  in  the  instru- 
ment forged. 

The  offence  of  forgery  at  common  law  cannot  be  tried  at  the 
quarter  sessions,  nor  can  they  take  cognizance  of  it  as  a  cheat 
2  Hawk.  P,  C.  c  8.  §  64  ;  2  East,  P.  C.  c.  If).  §  7. 

The  Court  of  B.  R.  will  not  ordinarily,  at  the  prayer  of  the 
defendant,  grant  a  certiorari  for  a  removal  of  an  indictment  of 
forgery,  &c.    1  Sid.  54. 

See  tit.  Certiorari,  Indictment.  See  further  on  this  subject 
of  forgery,  1  Hawk.  P.  C.  c.  70:  2  East's,  jR.  C.  c,  19:  Russell 
on  Crimes,  c.  27 — 34.  where  this  crime  is  treated  of  with  great 
minuteness  and  accuracy. 

In  Scotland  the  punishment  of  forgery  is  not  expressly  laid 
down  by  statute,  but  the  common  law  and  practice  of  that 
country  hath  been  to  inflict  a  capital  punishment  in  all  cases  of 
gross  forgery.  Bell's  Scotch  haw  Diet.  But  now  see  2  and  $ 
IV.  4.  c.  J  23.  ante. 

FORI  N  SEC  US.  O  u  t  ward,  or  on  the  outside.  KcnnefsGhss. 

FORINSECUM  MANERIUM.  The  manor  as  to  that 
part  of  it  which  lies  without  the  town,  and  not  included  within 
the  liberties  of  it,    Paroch.  Antiq.  351. 

FORINSECUM  SERVITIUM.  The  payment  of  extra, 
ordinary  aid,  opposed  to  iutrinsecum  servitium,  which  was  the 
common  and  ordinary  duties,  within  the  lord's  court.  Kennel's 
Gloss.    See  tit.  Foreign  Service. 

FORISBANITUS.    Banished.    Mai.  Paris.  Ann.  1245. 

FORISFAMILIARI.  When  a  son  accepts  of  his  father's 
part  of  lands,  in  the  lifetime  of  the  father,  and  is  contented 
with  it,  he  is  said  forisfamiliari  to  be  discharged  from  the 
family,  and  cannot  claim  any  more.  Blount.  Hence  foris- 
familiation  signifies  in  general  the  separation  of  a  child  from 
the  familv  of  the  father. 

FORLAND,  or  FORELAND  JWflMtfwm.]  Lands  extend- 
in  g  f  li  r  t  h  e  r  or  1  v  i  ng  before  th  e  rest .  A  promon  tort/.  Mm.  Angl 
torn.  2.  fol.  342* 

FORLER-LAND.  Land  in  the  bishoprick  of  Hereford, 
granted  or  leased  dum  episcopus  in  episcopatu  stelerit,  so  as  the 
successor  might  have  the  same  for  his  present  revenue:  this 
custom  has  been  long  since  disused,  and  the  land  thus  formerly 
granted  is  now  let  by  lease  as  other  lands,  though  it  still  retains 
the  name  by  which  it  was  anciently  known.  Butterjiet&s 
Surv.  56. 

FORM,  is  required  in  law  proceedings,  otherwise  the  law 
would  be  no  art;  but  it  ought  not  to  be  used  to  ensnare  or 
entrap.  Hot).  232.  Matters  of  form  in  ])leas  that  go  to  action, 
may  be  helped  on  a  general  demurrer ;  as  when  a  plea  is  only 
in  abatement.  2  Ld.  Raym.  1015.  The  formal  part  of  the 
law  or  method  of  proceeding  cannot  be  altered  but  by  parlia- 
ment ;  for  if  once  those  were  demolished,  there  would  be  an 
inlet  to  all  manner  of  innovation  in  the  body  of  the  law  itself* 
1  Com.  142, 

FORMA  PAUPERIS.  By  the  II  H.  7.  c.  12.  poor 
persons  (who  in  practice  have  been  held  to  be  such  as  will 
swear  themselves  not  worth  5/. ;  1  Tidd.  93.)  are  to  have  writs 
and  subpeenas  gratis,  and  counsel  and  attorneys  assigned  them 
without  fee.  But  a  defendant  in  a  civil  action  is  never 
allowed  to  defend  it  in  forma  pauperis.  Hullock  on  CosU, 
220 :  Barnes,  328. 

The  courts  have  a  discretionary  power  at  common  law  (iiule- 
pendent  of  the  11  //.  7.  c.  12.  which  relates  only  to  civil  suits) 
of  allowing  a  party  indicted  to  defend  as  a  pauper.  2  Stra* 
,  1041.  But  where  the  party  is  the  prosecutor,  he  will  not  be 
permitted  to  prosecute  in  forma  pauperis  without  special  ground 
shown.    3  Burr.  1308. 

The  effect  of  being  allowed  to  sue  in  forma  pauperis  is  to 
prevent  as  well  the  officers  of  the  court,  as  those  assigned  to 
conduct  the  case  on  the  motion  of  the  defendant  from  taking 
J  fees.    Hullock  on  Costs,  22$.  n*  I 
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By  2  G.  2.  c.  28.  §  8.  persons  arrested  on  a  capias,  or 
information  relating  to  the  Customs,  upon  affidavit  of  not 
being  worth  .5/,,  may  be  admitted  to  defend  as  paupers. 

Formerly  the  court  would  order  a  party  guilty  of  delay  to  be 
dispaupered,  but  would  make  no  order  about  costs;  1  Tidd.  98  ; 
but  now  by  one  of  the  general  rules  made  by  the  judges  in 
H.  T\  2  IV.  4.  r.  1 10.  where  a  pauper  omits  to  proceed  to  trial 
pursuant  to  a  notice  or  undertaking  he  may  be  called  upon  by 
a  rule  to  show  cause  why  he  should  not  pay  costs,  though  he 
has  not  been  dispaupered.    Sec  further  tit  Costs,  1 1. 

FORMEDON,  breve  de  forma  donation  is. ^  A  writ  that 
lieth  for  him  who  hath  right  to  lands  or  tenements  by  virtue  of 
any  in  tail. 

Upon  alienation  by  a  tenant  in  tail,  whereby  the  estate  tail 
is  discontinued,  and  the  remainder  or  reversion  is,  by  failure 
of  the  particular  estate,  displaced  and  turned  to  a  mere  right, 
the  remedy  is  by  this  action  of  formedon  {secundum  formam 
doni),  which  is  in  the  nature  of  a  writ  of  right,  and  is  the 
highest  action  that  tenant  in  tail  can  have.  Finch.  L.  257 : 
Co.  Lit.  3 1 rj.  For  tenant  in  tail  cannot  have  an  absolute  writ 
of  right,  which  is  confined  to  such  only  as  claim  in  fee-simple ; 
and  for  that  reason  this  writ  of  formedon  was  granted  him  by 
the  statute  tie  donis  {Westm.2.  13  Ed.  1.  c.  1.),  which  is  there- 
fore emphatically  called  his  writ  of  right.    F.  N,  B.  255. 

This  writ  is  distinguished  into  three  species ;  a  formedon  in 
the  descender,  in  the  remainder,  and  in  the  reverter. 

A  writ  of  formedon  in  the  descender  lieth  where  a  gift  in 
tail  is  made,  and  the  tenant  in  tail  aliens  the  land  intailed,  or 
is  disseised  of  them  and  dies :  in  this  ease  the  heir  in  tail  shall 
have  this  writ  of  formedon  in  the  descender,  to  recover  these 
lands  so  given  in  tail,  against  him  who  is  then  the  actual 
tenant  of  the  freehold.  In  which  case  the  demandant  is  bound 
to  state  the  manner  and  form  of  the  gift  in  tail,  and  to  prove 
himself  heir  secundum  for  main  doni.    F.  N.  B.  21 1 ,  212. 

A  formedon  in  the  remainder  lieth  where  a  man  giveth 
lands  to  another  for  life  or  in  tail,  with  remainder  to  a  third 
person  in  tail  or  in  fee ;  and  he  who  hath  the  particular  estate 
dieth  without  issue  inheritable,  and  a  stranger  intrudes  upon 
him  in  remainder,  and  keeps  him  out  of  possession.  In  this 
case  the  remainder-man  shall  have  this  writ  of  formedon  in 
the  remainder,  wherein  the  whole  form  of  the  gift  is  stated, 
and  the  happening  of  the  event  upon  which  the  remainder 
depended*  This  writ  is  not  given  in  express  words  by  the 
statute  de  donis,  but  is  founded  upon  the  equity  of  the  statute, 
and  upon  this  maxim  in  law,  that  if  any  one  hath  a  right  to 
land,  he  ought  also  to  have  an  action  to  recover  it.  See 
F.N.B.  217. 

A  formedon  in  the  reverter  lieth  where  there  is  a  gift  in  tail,, 
and  afterwards  by  the  death  of  the  donee  or  his  heirs  without 
issue  of  his  body,  the  reversion  falls  in  upon  the  donor,  his 
heirs,  or  assigns;  in  such  case  the  reversioner  shall  have  this 
writ  to  recover  the  lands,  wherein  he  shall  suggest  the  gift,  his 
own  title  to  the  reversion  minutely  derived  from  the  donor, 
and  the  failure  of  issue  upon  which  his  reversion  takes  place. 
F.  N.  B.  219:  8  Rep.  88.  See  3  Comm.  192.  n.  This  lay  at 
common  law,  before  the  statute  de  donis,  if  the  donee  aliened 
before  he  had  performed  the  condition  of  the  gift  by  having 
issue,  and  afterwards  died  without  any.    Finch.  L.  268. 

The  time  of  limitation  in  a  formedon,  by  stat.  21  Jac.  1. 
c.  16.  is  twenty  years,  within  which  space  of  time  after  his 
title  accrues,  the  demandant  must  bring  his  action,  or  else  is  for 
ever  barred.    See  3  Comm.  1Q1 — 1Q3. 

There  is  a  writ  of  formedon  in  descender,  where  partition 
of  lands  held  in  tail  is  made  among  parceners,  &c,  and  one 
alieneth  her  part;  in  this  case  her  heir*  shall  have  this  writ; 
and  by  the  death  of  one  sister  without  issue,  the  partition  is 
made  void,  and  the  other  shall  have  the  whole  land  as  heir  in 
tail.  Also  there  is  a  writ  of  jbnnedon  insimul  tenuit,  that  lies 
for  a  coparcener  against  a  stranger  upon  the  possession  of  the 
ancestor ;  which  may  be  brought  without  naming  the  other 
coparcener  who  hath  her  part  in  possession.    This  writ  may 


be  likewise  had  by  one  heir  in  gavelkind,  &c.  of  lands  intailed  ; 
and  where  the  lands  are  held  without  partition.  New  Nat. 
Breth  476,477.  481. 

Where  a  fee- simple  is  demanded  in  a  formedon  in  reverter, 
the  taking  of  the  profits  ought  to  be  alleged  in  the  donor  and 
donee:  if  an  estate  tail  is  demanded,  it  must  be  alleged  in  the 
donee  only.    1  Lutw. 

There  are  several  pleas  both  in  bar  and  in  abatement,  which 
the  tenant  may  plead  to  this  action;  such  as  non-tenure, 
which  is  a  plea  in  abatement,  and  by  which  the  tenant  shows 
that  he  is  not  tenant  of  the  freehold,  or  of  some  part  thereof, 
at- the  time  of  the  writ  brought,  or  at  any  time  since,  which  is 
called  the  pleading  non- tenure  generally.    Booth,  28. 

Special  non-tenure  is  whore  the  tenant  shows  what  interest 
and  estate  he  hath  in  the  land  demanded,  as  that  he  is  tenant 
for  years,  in  ward,  by  statute  merchant,  elegit,  or  the  like ;  and 
therefore  the  plea  of  special  non-tenure  must  always  show  who 
is  tenant.    Booth,  29.    See  1  Bronml.  153. 

At  common  law,  non- tenure  of  parcel  of  an  entire  thing,  as 
a  manor,  &c.  abated  the  whole  writ ;  but  now,  by  the  stat. 
25  Ed.  3.  c.  16.  it  is  enacted,  "  That  by  the  exception  of  ?iort- 
tenure  of  parcel,  no  writ  shall  be  abated,  but  only  for  thai 
parcel  whereof  the  non-tenure  was  alleged."  Booth,  29 1 
1  Mod.  181, 

If  the  tenant  pleads  non-tenure  of  the  whole,  he  need  not 
show  who  is  tenant ;  but  in  a  plea  of  non* tenure  of  parcel  he 
must  show  who  Is  tenant,  and  this  even  before  the  statute :  for 
the  common  law  would  not  suffer  a  writ,  good  in  part,  to  be 
wholly  destroyed,  except  the  tenant  showed  the  demandant  how 
he  might  have  a  better.  1  Mod.  181.  The  tenant  cannot 
altera  general  imparlance  plead  non-tenure  of  part,  though  he 
may  plead  non- tenure  of  the  whole.    3  Lev.  55. 

The  writ  of  formedon  has  long  fallen  into  disuse,  and  is 
abolished  by  the  3  and  4  W.  4,  c.  2?.  §  36.  after  the  31st  Dec. 
1834,  except  in  the  cases  mentioned  in  the  two  following 
sections. 

FORMELLA.  A  certain  weight  of  above  70 lbs.  men- 
tioned in  the  statute  of  weights  and  measures.    Stat.  51  H .  3. 

FORMS  of  Court.    See  Practice,  Process. 

FORXAGIUM,  or  FURNAGI UM,  Fv.fournagejumage.^ 
The  fee  taken  by  a  lord  of  his  tenant  bound  to  bake  in  the 
lord's  common  oven  (in  furno  domini),  or  for  a  permission  to 
use  their  own:  this  was  usual  in  the  northern  parts  of  Eng- 
land, Plac.  Pari.  18  Ed.  I  :  and  see  Assisa  panis  et  cervisice. 
51  M.S. 

FORXICATIOX,  fornicatio?i  [from  the fornices  in  Rome, 
where  lewd  women  prostituted  themselves  for  money]. 
Whoredom,  or  the  act  of  incontinency  in  single  persons :  for  if 
either  party  is  married  it  is  adultery.  The  stat.  1  H.  7.  c.  4. 
mentions  this  crime;  which  by  an  act  made  anno  1650,  c.  10. 
during  the  times  of  the  usurpation,  was  punished  with  three 
months'  imprisonment  for  the  first  offence ;  and  the  second 
offence  was  made  felony  without  clergy :  adultery  was  made 
felony  without  clergy  in  both  parties  on  the  first  offence- 
Scobets  Collect.  121.  The  Spiritual  Court  hath  cognizance  of 
this  offence;  but  by  stat.  27  G,  3.  c.  44.  the  suit  must  be  in- 
stituted within  eight  months,  and  not  at  all  after  the  inter- 
marriage of  the  parties  offending :  and  formerly  courts-leel  had 
power  to  incpiire  of  and  puni so  fornication  and  adultery ;  in 
which  courts  the  king  had  a  fine  assessed  on  the  offenders,  as 
appears  by  the  book  of  Domesday.    2  Inst.  488. 

FORPR1SE,  forprismn.~\  An  exception  or  reservation  : 
This  word  is  frequently  inserted  in  leases  and  conveyances, 
wherein  excepted  and  for  prised  is  an  usual  expression.  In 
another  signification  it  is  taken  for  any  exaction,  according  to 
Thorn,  anno  1285. 

FORSCHOKE,  seems  to  signify  forsaken.  It  is  espe- 
cially used  in  stat.  10  Ed.  2.  for  lands  or  tenements  seized  by 
the  lord  for  want  of  services  due  from  his  tenant,  and  so 
quietly  held  and  possessed  beyond  the  year  and  day.  Tcrmes 
de  la  Ley. 
4  d  2 
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FORSES,  cntatiuhu.']    Water-falls,  so  called  in  Westmor- 
land.   Camd.  Br  it  an. 

FORSPEAKER.    An  attorney  or  advocate  in  a  cause. 
Blount.    Scotch  Diet. 

PO  RTA  LICE.  A  fortress  or  place  of  strength,  which 
anciently  did  not  pass  without  especial  grant.  Scotch  Diet. 
See  also  stdl,  11  H.  7-  c.  J  8. 

FORTHCOMING,  action  of.  In  the  Scotch  law  is  an 
action  in  the  nature  of  a  foreign  attachment.    See  Attachment. 

FORTIA.  Power,  dominion,  or  jurisdiction ;  whence  in- 
fortiare  placilum,  to  enforce  a  plea  by  judges  assembled. 
Leg.  H.  L  c,  29- 

FORTIORI,  a  fortiori,  or  mullo  fortior'u  is  an  argument 
often  used  by  Littleton,  to  this  purpose.  If  it  he  so  in  a  feoff- 
ment passing  a  new  right,  much  more  is  it  for  the  restitution  of 
an  ancient  right,  &c,    Co.  Lit.  253.  2(x0. 

FORTLETT,  Fr.]  A  place  or  fort  of  some  strength;  or 
rather  a  little  fort.    Old  Nat.  Brevf.  45. 

FORTS  and  CASTLES.  The  stat.  13  Car.  2.  c.  &  ex- 
tends to  forts  and  other  places  of  strength  within  the  realm  ; 
the  sole  prerogative,  as  well  of  erecting  as  manning  and 
governing  of  which  belongs  to  the  king,  in  his  capacity  of 
general  of  the  kingdom-    2  Inst.  30. 

No  subject  can  build  a  castle  or  house  of  strength  imbattled, 
or  other  fortress  defensible,  without  the  licence  of  the  king,  for 
the  danger  which  might  ensue,  if  every  man  at  his  pleasure 
might  do  it.    1  hist.  5  :  1  Comm.  26*3. 
FORTUNA.  Treasure-trove- 

FORTUNE-TELLERS.  Persons  pretending  or  professing 
to  tell  fortunes  are  by  5  G.  4.  c.  83.  §  2.  punishable  as  rogues 
and  vagabonds. 

FORTUN1UM.  A  tournament  or  fighting  with  spears; 
or  an  appeal  to  fortune  therein.    Mat,  Paris,  anno  1241. 

FORTY-DAYS  COURT.  The  court  of  attachment  in 
forests  or  Woodmote  Court.    See  tit.  Forest. 

FORUM.  The  court  to  the  jurisdiction  of  which  a  party  is 
liable. 

FOSSA.  A  ditch  full  of  water,  wherein  women  commit- 
ting felony  were  drowned :  it  has  been  likewise  used  for  a 
grave  in  ancient  writings.    Sec  Furca. 

FOSSATUM,  FOSSATURA,  Lat.]  A  ditch,  or  place 
fenced  round  with  a  ditch  or  trench;  also  it  is  taken  for  the 
obligations  of  citizens  to  repair  the  city  ditches.  The  work  or 
service  done  by  tenants,  &c.  for  repairing  and  maintenance  of 
ditches  is  called  Jbssat  or  utn  operatio;  and  the  contribution  for 
it  Jbssagium.    Kennel's  Ghss. 

FOSSEWAY,  or  the  fosse,  from  fossns,  digged^  One  °f 
the  four  ancient  Roman  ways  through  England.  See  tit. 
H  atting  Street. 

FOSTERLEAN,  Sa#r\  A  nuptial  gift;  the  jointure  or 
stipend  for  the  maintenance  of  the  wife. 

F OTHER,  or  FODDER,  from  Teuton.  fuder.~]  A  weight 
of  lead  containing  eight  pigs,  and  every  pig  one  and  twenty 
stone  and  a  half;  so  that  it  is  about  a  ton  or  common  cart  load. 
Among  the  phmbers  in  London  it.  is  nineteen  hundred  and  a 
half;  and  at  the  mines  it  is  two  and  twenty  hundred  weight 
and  a  half  Skene. 

FOUNDATION.  The  founding  and  building  of  a  college 
or  hospital  is  called  fonndatio,  quasi  fundatio,  or  fundament  i 
localio.  Co.  lib.  10.  The  king  only  can  found  a  college;  but 
there  may  be  a  college  in  reputation,  founded  by  others*  Dyer, 
2f>7.  If  it  cannot  appear  by  inquisition  who  it  was  that 
founded  a  church  or  college,  it  shall  be  intended  it  was  the 
king  ;  who  has  power  to  found  a  new  church,  &c.  Moor,  282. 
The  king  may  found  and  erect  a  hospital,  and  give  a  name  to 
the  house,  upon  the  inheritance  of  another,  or  license  another 
person  to  do  it  upon  hLs  own  lands  ;  and  the  words  fundo,  creo} 
Sec.  are  not  necessary  in  every  foundation,  either  of  a  college  or 
hospital  made  by  the  king;  but  it  is  sufficient  if  there  be  words 
equivalent*  The  incorporation  of  a  college  or  hospital  is  the 
very  foundation ;  but  he  who  endows  it  with  land  is  the 


founder;  ami  &    ... 

requisite  but  the  incorporation  and  foundation.  10  Rep.  Case 
of  Sutton's  Hosp. 

Persons  seised  of  estates  in  fee  simple  may  erect  and  found 
hospitals  for  the  poor,  by  deed  inrolled  in  Chancery,  &c, 
which  shall  be  incorporated,  and  subject  to  such  visitors  as  the 
founder  shall  appoint,  &c.  StaL  39  Etiz.  c.  5.  Where  a  cor- 
poration is  named,  it  is  said  the  name  of  the  founder  is  parcel 
of  the  corporation.  2  Nets.  886.  Though  the  foundation  of 
a  thing  may  alter  the  law  as  to  that  particular  thing,  yet  it 
shall  not  work  a  general  prejudice.  1  Lit.  Ahr.  63^1  By 
stat.  7  and  8  W.  S.  c.  3?.  the  crown  may  grant  licences  to 
alien  in  mortmain*  By  stat.  9  G.  2.  c.  36.  gifts  in  mortmain  by 
will,  Sfc.  are  restrained;  but  there  are  exceptions  with  respect 
to  universities  and  royal  colleges.  See  this  Diet.  tits.  Corpora* 
lion,  Mortmain,  Universittf. 

FOUNDER  OF  METAL,  from  Fr. foundre,  to  melt  or 
pour.]  He  that  melts  metal,  and  makes  any  thing  of  it  by 
pouring  or  casting  it  into  a  mould  :  hence  bell-founder,  a  fount 
of  letter,  &e.    See  this  Diet.  tit.  Money. 

V(  )l_  RCTIEK.  F  r .  four  eh  i  r,  Lat .  fu  rcare ,  becau  se  it  is 
two-fold.]  A  putting  off,  or  delaying  of  an  action ;  and  has 
been  compared  to  stammering,  by  which  the  speech  is  drawn 
out  to  a  more  than  ordinary  length  of  time;  so  a  suit  is  pro- 
longed by  fourching,  which  might  be  brought  to  a  determina- 
tion in  a  shorter  space.  The  devise  is  commonly  used  when 
an  action  or  suit  is  brought  against  two  persons,  who  being 
jointly  concerned,  are  not  to  answer  till  both  parties  appear; 
and  is  where  the  appearance  or  essoign  of  one  will  excuse  the 
other's  default,  and  they  agree  between  themselves  that  one 
shall  appear  or  be  assoigned  one  day,  and  for  want  of  the  other's 
appearing,  have  day  over  to  make  his  appearance  with  the 
other  party ;  and  at  that  day  allowed  the  other  party  doth 
appear,  but  he  that  appeared  before  doth  not,  in  hopes  to  have 
another  day  by  adjournment  of  the  party  who  then  made  his 
appearance.    Termes  de  Ley. 

This  is  called  fourcher ;  and  in  the  statute  of  Weslm.l. 
(3  Ed.  U)  c.  43.  it  is  termed  fourcher  by  essoin;  where  are 
words  to  this  effect,  viz.  coparceners,  joint-tenants,  &c>,  may 
not  fourch  by  essoin  to  essoin  severally ;  but  shall  have  only 
one  essoin,  as  one  sole  tenant.  And  in  stat.  Glouc.  6"  Ed.  L 
c.  JO.  it  is  used  in  like  manner:  the  defendants  shall  be  put 
to  answer  without  fourching,  &c.  2  Inst.  250.  So  by  stat. 
9  Ed.  S.  si.  I.e.  3.  executors  are  in  like  manner  prevented 
from  fourching  by  essoin. 

FRACTION.  The  law  makes  no  fraction  of  a  day;  if  any 
offence  be  committed,  in  case  of  murder,  &c.,  the  year  and  day 
shall  be  computed  from  the  beginning  of  the  day  on  which  the 
wound  was  given,  &c,  and  not  from  the  precise  minute  or 
hour.    See  Co.  Lit.  225.  and  this  Diet.  tit.  Homicide*  III. 

An  act  of  record  will  not  admit  any  division  of  a  day,  but 
is  said  to  be  done  the  first  instant  of  the  day.    Mo.  137. 

In  presumption  of  law,  when  a  thing  is  to  be  done  upon 
one  day,  all  that  day  is  allowed  to  do  it  in,  for  the  avoiding 
of  fractions  in  time,  which  the  law  admits  not  of,  but  m  case 
of  necessity.    Sli.  119-  T *  . 

Insurance  for  H/s  life;  H.  died  on  the  last  day  ;  per  Hoit} 
Ch.  J.,  The  law  makes  no  fraction  in  a  day;  yet,  in  this  case, 
he  dving  after  the  commencement,  and  before  the  end  of  the 
last  dav,  the  insurer  is  liable,  because  the  insurance  is  tor  a 
vear,  and  the  year  is  not  complete  till  the  day  be  over;  vet  it 
A.  be  horn  on  the  3rd  dav  of  September,  and  on  the  2nd  day 
of  September,  twenty-one  years  afterwards,  he  makes  his  will, 
this  is  a  good  will,  for  the  law  will  mate  no  fraction  of  a  day, 
and  by  consequence  he  was  of  age.    2  SalL  625. 

Where  the  sheriff  took  possession  under  a  f.  fi»  a™  a\a 
later  hour  of  the  same  day  the  defendant  surrendered  m  dis- 
charge of  his  bail,  and  afterwards  lay  in  prison  two  monttis, 
and  thereby  committed  an  act  of  bankruptcy  under  the 
of  James,  as  from  the  time  of  his  arrest:  the  court  ot  K.  d. 
held,  in  an  action  by  his  assignees  to  recover  the  value  oi 
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goods,  that  they  would  notice  the  fraction  of  a  day ;  and  there- 
fore that  the  sheriff \  having  entered  before  the  bankrupt  had 
surrendered  in  discharge  of  his  bail,  the  assignees  were  not 
entitled  to  recover.    2  B.  #  A.  586. 

See  further  tits*  Band,  Condition,  Infant,  fyc, 

FOUTGELD.    See  Fwtigetd. 

FRACTITIUM.    Arable  land,    Moiu  Angl  torn.  2.  873. 

FRACTURA  NAVIUM.    Wreck  of  shipping  at  sea. 

FRAMES,  or  FRAME-WORK.  By  stat.  7  8  G.4.C.30. 
§  3.  persons  maliciously  cutting,  &c,  or  destroying  or  damaging 
with  intent  to  destroy,  silk,  woollen,  linen,  or  cotton  goods,  or 
mixed  goods,  or  any  frame- work-knitted  piece,  stocking,  hose, 
or  lace  in  the  loom,  frame,  &c,  or  on  the  rack,  or  tenters,  or  in 
any  stage  of  manufacture;  or  any  warp  or  shute  of  silk,  &c, 
or  any  loom,  frame,  &c,  whether  fixed  or  moveable,  emptoyed 
in  carding,  spinning,  &c,  any  such  goods ;  or  by  force  entering 
into  any  place  with  intent  to  commit  any  such  offences,  are 
guilty  of  felony,  and  transportable  for  life,  &c,  or  punishable 
with  imprisonment  not  exceeding  four  years,  and  whipping. 
And  see  tit.  Ma  lie  ions  Injuries. 

FR  AM  POLE  FENCES.  Such  fences  as  the  tenants  in 
the  manor  of  Writ  tie  in  Essex  set  up  against  the  lord's 
demesnes ;  and  they  are  entitled  to  the  wood  growing  on  those 
fences,  and  as  many  poles  as  they  can  reach  from  the  top  of 
the  ditch  with  the  helve  of  an  axe,  towards  the  reparation  of 
their  fences.  It  is  thought  the  word  frampole  comes  from  the 
Saxon  f rem  put,  profitable;  or  that  it  is  a  corruption  of  Jranc- 
pole,  because  the  poles  are  free  to  the  tenants  to  take.  But 
Chief  Justice  Brampton,  whilst  he  was  steward  of  the  court  of 
the  manor  "of  Writ  tie,  acknowledged  that  he  could  not  find 
out  the  reason  why  those  fences  were  called  frampole;  so  that 
we  are  at  a  loss  to  know  the  truth  of  this  name  etymologically. 
Blount. 

F  It  A  XC 11 1 L  AN  U  S.  A  freeman.  Chart  H.  4.  Francus 
homo  is  used  tor  a  freeman t  in  Domesday-hook. 

FRANCHISE,  Fr.]  A  privilege  or  exemption  from  ordi- 
nary jurisdiction;  as  for  a  corporation  to  hold  pleas  to  such  a 
value,  &c.  And  sometimes  it  is  an  immunity  from  tribute, 
when  it  is  either  personal  or  real,  that  is,  belonging  to  a  person 
immediately;  or  by  means  of  this  or  that  place  whereof  he  is  a 
chief  or  member.    Cramp.  Jurisd.  141. 

There  is  also  a  franchise  royal;  which  seems  to  be  that 
where  the  king's  writ  runs  not.  21  H.  6.  c.  4.  But  franchise 
royal  is  said  by  some  authors  to  be  where  the  king  grants  to 
one  and  his  heirs,  that  thev  shall  be  quit  of  toll,  &e.  Bract, 
lib.  2.C.5. 

Franchises  are  a  species  of  incorporeal  hereditaments.  Fran- 
chise and  liberty  are  used  as  synonymous  terms;  and  their 
definition  is,  Cf  A  royal  privilege  or  branch  of  the  king's  prero- 
gative, subsisting  in  the  hands  of  a  subject."  Finch.  L.  I(i4. 
Being  therefore  derived  from  the  crown,  they  must  arise  from 
the  king  s  grant;  or  in  some  cases  may  be  held  by  prescription, 
which  prc-supposes  a  grant.  Finch,  L.  164.  The  kinds  of 
them  are  various  and  almost  infinite:  they  may  be  vested 
either  in  natural  persons,  or  in  bodies  politic  ;  in  one  man  or 
many:  but  the  same  identical  franchise  that  has  before  been 
granted  to  one,  cannot  be  bestowed  on  another,  for  that  would 
prejudice  the  former  grant.    2  RoL  Ah,  IJ)1:  Kciltv.  1Q6. 

The  principality  of  Wales  is  a  franchise.  To  be  a  countv 
palatine  is  also  a  franchise,  vested  in  a  number  of  persons.  It 
is  likewise  a  franchise  for  a  number  of  persons  to  be  incorpo- 
rated, and  subsist  as  a  body  politic;  with  a  power  to  maintain 
perpetual  succession,  and  do  corporate  acts;  and  each  individual 
member  of  such  corporation  is  also  said  to  have  a  franchise  or 
freedom.  Other  franchises  are,  to  hold  a  court -leer ;  to  have 
a  manor  or  lordship;  or  at  least  to  have  a  lordship  paramount ; 
to  have  waifs,  wrecks,  estrays,  treasure-trove,  royal- fish,  for- 
feitures, and  deodands ;  to  have  a  court  of  one's  own,  or  liberty 
of  holding  pleas,  and  trying  causes ;  to  have  the  conusance  of 
pleas,  which  is  a  still  greater  liberty,  being  an  exclusive  right, 
so  that  no  other  court  shall  try  causes  arising  within  that 


jurisdiction  (see  this  Diet.  tit.  Cognizance);  to  have  a  baili- 
wick, or  liberty  exempt  from  the  sheriff  of  the  county,  %vherein 
the  grantee  only  and  his  officers  are  to  execute  all  process ;  to 
have  a  fair  or  market,  with  the  right  of  taking  toll,  either 
there  or  at  any  other  public  places,  as  at  bridges,  wharfs,  or 
the  like ;  which  tolls  must  have  a  reasonable  cause  of  com- 
mencement (as  in  consideration  of  repairs,  or  the  like),  else 
the  franchise  is  illegal  and  void.  2  Inst.  220.  (See  this  Diet* 
tits.  Fair,  Toil.)  Or  lastly,  to  have  a  forest,  chase,  park, 
warren,  or  fishery,  endowed  with  privileges  of  royalty.  F.  A7.  B. 
230.    See  this  Diet.  tit.  Forest,  $c. 

Usage  may  uphold  franchises,  which  may  be  claimed  by 
prescription,  without  record  either  of  creation,  allowance,  or 
confirmation ;  and  wreck  of  the  sea,  waifs,  strays,  fairs,  and 
markets,  and  the  like,  are  gained  by  usage,  and  may  become 
due  without  any  matter  of  record.  But  goods  of  felons  and 
outlaws,  and  such  like,  grow  due  by  charter,  and  cannot  be 
claimed  by  usage,  &c.  2  Inst.  £81  :  9  Hep-  27:  2  Comm.  265. 

It  hath  been  adjudged  that  grants  of  franchises,  made  before 
the  time  of  memory,  ought  to  have  allowance,  within  the  time 
of  memory,  in  the  King's  Bench ;  or  before  the  barons  of  the 
Exchequer,  or  by  some  confirmation  on  record ;  and  it  is  said 
they  are  not  records  pleadable,  if  they  have  not  the  aid  of  some 
matter  of  record  within  time  of  memory ;  and  such  ancient 
grants,  after  such  allowance,  shall  be  construed  as  the  law  was 
when  they  were  made,  and  not  as  it  hath  been  since  altered: 
but  franchises  granted  within  time  of  memory  are  pleadable 
without  any  allowance  or  confirmation  ;  and  if  they  have  been 
allowed  or  confirmed  as  aforesaid,  the  franchises  may  be 
claimed  by  force  thereof,  without  showing  the  charter.  9  Rep. 
27,  28:  2  Inst.  281.  4£)4. 

There  have  been  formerly  several  ancient  prerogatives 
derived  from  the  crown,  besides  the  franchises  aforementioned ; 
as  power  to  pardon  felony,  make  justices  of  assize,  and  of  the 
peace,  &c.  But  by  the  staL  27  H.  8.  c.  24.  they  were  resumed 
and  re- united  to  the  crown.  The  king  cannot  grant  power  to 
another  to  make  strangers  born,  denizens  here,  because  such 
power  is  by  law  inseparably  annexed  to  his  person.  7  Rep.  25. 

By  Magna  Charta,  c.  1.  and  several  ancient  statutes,  the 
church  shall  have  all  her  liberties  and  franchises  inviolable. 
And  the  lords  spiritual  and  temporal  shall  enjoy  their  liberties, 
&c,  and  the  king  mav  not  deprive  them  of  any  of  them. 
14  Ed.  $.  st.  2.c.  1:  2  H.  4.  c.  h 

^  By  Magna  Charta,  c.  37-,  the  franchises  and  liberties  of  the 
city  of  London,  and  all  other  cities,  towns,  &c,  are  confirmed. 
By  stat.  27  //.  8,  c<  24.  all  writs,  processes,  &c.,  in  franchises, 
are  to  be  made  in  the  kings  name;  and  stewards,  bailiffs,  and 
other  ministers  of  liberties,  shall  attend  the  justices  of  assize, 
and  make  due  execution  of  process,  &c. 

Some  franchises,  as  York,  Bristol,  &c,  have  return  of  writs, 
to  whom  mandates  are  directed  from  the  courts  above,  to 
execute  writs  and  process :  and  a  mayor  or  bailiff  of  a  town 
may  have  liberty  to  keep  courts,  and  hold  pleas  in  a  certain 
place,  according  to  the  course  of  the  common  law ;  and  power 
to  draw  causes  out  of  the  king's  courts,  by  an  exclusive  juris- 
diction :  but  the  causes  here  may  be  removed  to  the  superior 
courts.     Co.  Lit.  1 14:  4  Inst.  87.  224. 

Sheriffs  of  counties,  within  which  is  any  franchise,  the  lord 
whereof  is  entitled  to  a  return  of  writs,  shall,  on  his  request, 
appoint  one  or  more  deputies  to  reside  at  some  place  near 
there,  to  receive  all  writs  in  the  sheriff's  name,  and  under  his 
seal  to  issue  warrants  for  their  due  execution  ;  and  the  Lord 
Chancellor  is  to  settle  the  charges  to  be  paid  anv  such  deputv, 
&c.    StaL  13  G.2.  c.  18. 

A  franchise  hath  no  relation  to  the  county  wherein  it  lies,  as 
has  been  generally  held ;  for  it  is  not  necessary  to  set  forth  the 
county  when  any  thing  is  shown  to  be  done  within  a  liberty  or 
franchise.    ZVtn.  23  Car.  B.  R^ 

If  a  franchise  fails  to  administer  justice  within  the  same, 
the  franchise  shall  not  be  allowed;  but  on  any  such  failure, 
the  Court  of  B.  K.  may  compel  the  owners  of  the  franchise,  &c.} 
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to  do  justice  ;  for  that  court  ought  to  see  justice  equally  distri- 
buted to  all  persons.    1  Lill.  Abr.  635. 

Wherever  the  king  is  party  to  a  suit,  as  in  all  informations 
and  indictments,  the  process  ought  to  be  executed  by  the 
sheriff,  and  not  by  the  bailiff  of  any  franchise,  whether  it  have 
the  clause  non  omittas,  &c,  or  not ;  for  the  Icing's  prerogative 
shall  be  preferred  to  any  franchise.  2  Hawk,  P.  C.  A  sheriff, 
upon  a  non  omittas,  or  on  a  capias  utlagatum,  or  quo  minus, 
may  enter  and  make  arrests  in  a  franchise.  1  Lit  I.  635.  An 
arrest  by  the  sheriff  within  a  franchise  on  a  common  writ,  is 
said  to  be  good,  though  the  officer  be  subject  to  an  action  at 
the  suit  of  the  lord  of  the  franchise,  &c.    See  tit.  Arrest 

By  the  long  established  usage  of  the  King's  Bench,  a  capias 
with  a  non  omittas  clause  may  issue  in  the  first  instance,  and 
be  executed  by  the  sheriff  in  a  particular  liberty  (such  as  the 
Honour  of  Pontefract  in  the  county  of  York,  the  bailiff  of  which 
has  the  execution  and  return  of  writs),  without  a  prior  latitat 
first  issued,  and  a  return  of  mandavi  hallivo  qui  nullum  dedit 
tespptoSUftu    Carrel  v..  Small  page,  9  East,  330. 

Where,  by  letters  patent,  James  L  granted  to  A.  and  his  heirs 
that  he  and  they,  by  his  or  their  bailiff  or  baUiffs  for  that  pur- 
pose from  time  to  time  deputed,  should  have  full  return  of  all 
writs,  mandates,  and  precepts,  within  a  certain  district;  and 
that  no  sheriff,  or  other  officer,  should  intermeddle  concerning 
such  returns,  or  enter  to  do  any  thing  in  execution  of  the  pre- 
mises, unless  through  the  default  of  the  bailiff  or  bailiffs  of  A. 
or  his  heirs.  Held  that,  by  virtue  of  this  special  grant,  the 
bailiff  so  deputed  might  return  writs,  &c.,  in  his  own  name. 
3  B.  #  Ad.  630. 

Franchises  may  be  forfeited  and  seized  where  they  are 
abused,  for  mis-user,  or  non- user,  and  when  there  are  many 
points,  a  mis-user  of  any  one  will  make  a  forfeiture  of  the 
whole  on  a  quo  warranto  brought.  Kitck*  65.  For  contempt 
of  the  kings  writ,  in  a  county  palatine,  &c,  the  liberties  may 
be  seized,  and  the  offenders  fined ;  and  the  temporalities  of  a 
bishop  have  been  adjudged  to  be  seized  until  he  satisfied  the 
king  for  such  a  contempt,  on  information  exhibited,  &c.  Cro. 
Car.  c253.  The  bishop  of  Durham  pretending  he  had  such  a 
franchise,  that  the  king's  writ  was  not  to  come  there,  and 
because  one  brought  it  thither  he  imprisoned  him  ;  this  being 
proved  upon  an  information  brought  against  him,  it  was 
adjudged  he  should  pay  a  fine  to  the  king,  and  lose  his  liber- 
ties,   2  Skep*  Abr.  250. 

If  a  person  claims  franchises  which  he  ought  not  to  have, 
it  is  an  usurpation  upon  tbe  king;  and  not  showing  his  title 
the  king  shall  take  from  him  his  franchise.  Poph.  180: 
1  Bttlst.  54.  The  King's  Bench  wiU  not  grant  an  information 
on  private  usurpation  of  franchises,  but  the  proper  remedy  is 
to  proceed  by  quo  warranto.     llardn  -  2ti\. 

If  franchises  and  liberties  are  granted  to  the  king,  which 
were  before  in  esse,  as  flowrers  of  his  crown,  and  afterwards  by 
escheat,  surrender,  or  otherwise,  come  back  to  the  crown,  they 
are  re- united  to  the  crown,  and  the  king  has  them  in  jure 
corona?  as  before.  9  Co.  256.  So  if  liberties,  franchises,  &e., 
which  were  appendant  to  a  manor,  come  with  the  manor  to  the 
king,  the  appendancy  is  extinct,  and  the  king  is  reseized  of 
them  injure  corona?.  9  Co.  25.  b.:  Cro.  Eliz.  5QI  :  1  And.  87- 
See  Jon.  385.  But  if  franchises,  liberties,  &c,  created  de  novo 
by  the  king,  come  back  to  the  crown,  they  are  not  merged  or 
extinguished  in  the  crown.  9  Co.  '25.  b.:  1  And.  87-  See 
Cro.  Eliz.  592 :  Dyer,  327.  a. :  Com.  Dig.  tit.  Franchise  (G). 

Disturbance  of  franchises  happens  when  a  man  has  the 
franchise  of  holding  a  court-leet,  of  keeping  a  fair  or  market, 
of  free  warren,  of  taking  toll,  of  seizing  waifs  or  estrays,  or, 
in  short,  any  other  species  of  franchise  whatsoever,  and  he  is 
disturbed  or  incommoded  in  the  lawful  exercise  thereof.  As 
if  another  by  distress,  menaces,  or  persuasions,  prevail  upon 
the  suitors  not  to  appear  at  my  court ;  or  obstruct  the  passage 
to  my  fair  or  market ;  or  hunts  in  my  free  warren  ;  or  refuses 
to  pay  me  the  accustomed  toll ;  or  hinders  me  from  seizing 
the  waif  or  estray,  whereby  it  escapes,  or  is  carried  out  of  my 


liberty :  in  all  cases  of  this  kind,  and  which  are  of  a  variety 
too  extensive  to  be  here  enumerated t  an  injury  is  done  to  the 
legal  owner  of  the  franchise  ;  his  property  is"  damnified  j  and 
the  profits  arising  from  such  his  franchise  are  diminished.  To 
remedy  which,  as  the  law  has  given  no  other  writ,  he  is  there- 
fore entitled  to  sue  for  damages  by  a  special  action  on  the 
case :  or  in  case  of  toll,  mav  make  a  distress,  if  he  pleases 
3  Comm.  236. 

Franchises  and  liberties  are  not  within  either  of  the  nullum 
tempits  acts  of  the  21  J.  1.  <?•  &  and  the  9  G.  3.  c.  16. 

See  further  as  to  franchises,  tits.  Cognizance,  Quo  Warranto. 

['  1l  A  NC  Ki  I '  X  T.  Was  anciently  the  general  appellation  of 
all  foreigners.    Vide  Englccery. 

FRANCLAINE.  Used  in  ancient  authors  to  denote  a 
freeman  or  a  gentleman.  Fortescue. 

FRANK.  A  French  gold  coin,  worth  twenty  jo/j,  which  is 
a  Hire,  about  lOjr/.  English  monev. 

FRANKALMOIGN,  Libera  Eleemosyna,  Free  Alms."]  A 
tenure  by  spiritual  service,  where  an  ecclesiastical  corporation, 
sole  or  aggregate,  holdetb  land  to  them  and  their  successors,  of 
some  lord  and  his  heirs  in  free  and  perpetual  alms,  And  per- 
petual supposes  it  to  be  a  fee  simple:  though  it  may  pass 
without  the  word  successors-  Lit.  §  133  :  Co.  Lit.  9*.  A  lay 
person  cannot  hold  in  free  alms ;  and  when  a  grant  is  in  frank- 
almoign, no  mention  is  to  be  made  of  any  manner  of  service. 
Lit.  137*  None  can  hold  in  frankalmoign  but  by  prescription, 
or  by  force  of  some  grant  made  before  the  statute  of  Mortmain 
(7  Ed.  1  st.  2.)  and  the  18  Ed.  1.  sL  I.  c.  3.  So  that  the 
tenure  cannot  at  this  day  be  created,  to  hold  of  a  founder  and 
his  heirs  in  free  alms ;  but  the  king  is  not  restrained  by  the 
statutes;  nor  a  subject  licensed  or  dispensed  with  by  the  king, 
to  make  such  a  grant,  &c.  Co.  Lit.  98,  99.  And  if  an  eccle- 
siastical person  holds  lands  by  fealty  and  certain  rent,  the  lord 
may  at  this  time  confirm  his  estate,  to  hold  to  him  and  his 
successors  in  frankalmoign  ;  for  the  former  services  are  extinct, 
and  nothing  is  reserved  but  that  he  should  hold  of  him,  which 
he  did  before;  whereby  this  change  and  alteration  is  not  within 
the  stat.  18  Ed.  1.  of  quia  empiores  terrarum.  Lit.  §  140.54-0: 
Co.  Lit.  99-  306. 

Tenure  in  frankalmoign  is  incident  to  the  inheritable  blood 
of  the  donor  or  founder ;  except  in  case  of  the  king,  who  may 
grant  this  tenure  to  hold  of  him  and  his  successors.  Lil.  135. 
And  the  reason  why  a  grant  in  frankalmoign,  since  the  stat. 
18  Ed.  1.  (quia  empiores)  is  void,  except  in  the  case  of  the 
king,  &c,  is  because  none  can  hold  land  by  this  tenure  but 
of  the  donor;  whereas  the  statute  enjoins,  that  it  be  held  of 
the  chief  lord,  by  the  same  service  by  which  the  feoffor  held  it; 
though  the  king  may  grant  away  any  estate^  and  reserve  the 
tenure  to  himself.    Co.  Lit.  WJ.  223.  ' 

The  service  which  ecclesiastical  corporations  were  bound  to 
render  for  lands  held  in  frankalmoign  was  not  certainly  defined, 
hut  only  in  general,  to  pray  for  the  souls  of  the  donor  and 
his  heirs,  dead  or  alive;  and  therefore  they  did  no  fealty 
(which  is  incident  to  all  other  services  but  this),  because  this 
divine  service  was  of  a  higher  and  more  exalted  nature,  Lti> 
§  134,  135. 

This  is  the  tenure  by  which  almost  all  the  ancient  monas- 
teries and  religious  houses  held  their  lands ;  and  by  which  the 
parochial  clergy  and  very  many  ecclesiastical  and  eleemosynary 
foundations  hold  them  to  this  day,  the  nature  of  the  service 
being,  upon  the  Reformation,  altered  and  made  conformable  to 
the  doctrines  of  the  Church  of  England.  It  was  an  old  Saxon 
tenure,  and  continued  under  the  Norman  revolution  ;  from 
the  respect  then  shown  to  religion  and  religious  men :  which 
is  also  the  reason  that  tenants  in  frankalmoign  were  discharged 
of  all  other  services,  except  the  trinoda  necessitas  of  repairing 
the  highways,  building  castles,  and  repelling  invasions,  kee 
Bract.  I.  4.  It.  1.  c.  28.  §  1  :  Seld.  Jan.  1.  42. 

Even  at  present,  this  is  a  tenure  of  a  nature  very  distinct 
from  all  others,  being  not  in  the  least  feodal,  but  raereJy 
spiritual.    For  this  reason,  if  any  person  that  holds  land*  or 
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tenements  in  frankalmoign,  make  any  failure  in  doing  such 
Divine  service  as  they  ought,  the  lord  may  make  complaint  of 
it  to  the  ordinary  or  visitor;  which  is  the  king,  if  he  be 
founder,  or  a  subject  where  he  was  appointed  visitor  upon  the 
foundation ;  and  the  ordinary,  &c.  may  punish  the  negligence, 
according  to  the  ecclesiastical  laws.    Lit  136:  Co.  Lit.  96. 

In  this  particular,  tenure  in  frankalmoign  materially  differs 
from  what  was  called  tenure  by  Divine  service:  in  which 
tenants  were  obliged  to  do  some  special  Divine  services  in 
certain :  as  to  sing  so  many  masses,  to  distribute  such  a  sum  in 
alms,  and  the  like ;  which,  being  expressly  defined  and  pre- 
scribed, could  with  no  kind  of  propriety  be  called  free  alms; 
especially  as  for  this,  if  unperformed,  the  lord  might  distrain 
without  any  complaint  to  the  visitor.    Lit.  §  137  :  Brit.  c.  66. 

These  donations  in  frankalmoign  are  now  out  of  use,  as  none 
but  the  king  can  make  them  ;  but  they  are  expressly  excepted, 
by  name,  in  the  stat.  12  Car.  2.  c.  24.  (§  7-)  abolishing  tenures, 
and  therefore  subsist  in  many  instances  at  the  present  day. 
2  Comm.  101.  c.  6. 

See  further  on  this  subject,  tit.  Mortmain. 

F R A N K-BA \ K .    See  Free  Bench. 

FRANK-CHASE,  A  liberty  of  free  chase;  by  which  all 
persons  that  have  lands  within  the  compass  thereof,  are  pro- 
hibited to  cut  down  any  wood,  &c.  without  the  view  of  the 
forester,  though  it  be  in  their  own  demesnes,  Comp.  Juris.  1 87. 

FRANK-FEE.  Freehold  lands  which  are  held  exempted 
from  all  services,  but  not  from  homage.  In  the  register  of 
writs  we  find  that  is  frank-fee  which  a  man  holds  at  the  com- 
mon law,  to  him  and  his  heirs ;  and  not  by  such  service  as  is 
required  in  ancient  denesne,  according  to  the  custom  of  the 
manor ;  and  that  the  lauds  in  the  hand  of  King  Edward  the 
Confessor,  at  the  making  of  the  hook  of  Domesday ,  were  ancient 
demesne,  and  all  the  rest  frank-fee,  wherewith  Fitz- Herbert 
agrees.    Reg.  Grig.  12:  F.  N.  B.  l6l.    These  land  s  were 

exempted  from  all  services,  but  not  from  homage  Bro.  tit. 

Demesne,  32.  says,  that  land  which  is  in  the  hands  of  the  king 
or  lord  of  any  manor,  or  being  ancient  demesne  of  the  crown 
{viz.  the  demesnes)  is  called  frank-fee;  and  that  which  is  in 
the  hands  of  the  tenant,  is  ancient  demesne  only.  The  author 
of  the  Terms  of  the  Law  defines  a  free-fee  to  be  a  tenure  plead- 
able at  the  common  law  ;  and  not  in  ancient  demesne.  Cowel : 
Blount.    See  tit.  Ancient  Demesne. 

FRANK-FEHM,  Lands  or  tenements,  changed  in  the 
nature  of  the  fee  by  feoffment,  &c.,  out  of  knight  service,  for 
certain  yearly  service.    Britton,  c.  66.    See  tit.  Fee  Farm 

FRANK-FOLD,  see  Foldage. 

FRANK-LAW,  libera  leaT\  The  benefit  of  the  fee  and 
common  law  of  the  land.  You  may  find  what  it  is  by  the 
contrary,  from  Crompton  in  his  Justice  of  Peace ;  where  he 
says,  he  that  for  any  offence  lost  his  frank-law,  falls  into  these 
mischiefs,  viz. :  he  may  never  be  impannelled  upon  any  jury 
or  assise  ;  or  be  permitted  to  give  any  testimony.  If  he  hath 
any  thing  to  do  in  the  king  s  courts,  he  must  not  attend  them 
in  person,  but  appoint  his  attorney  therein  for  him ;  and  his 
lands  shall  be  estreated,  and  his  body  committed  to  prison,  &c. 
Cramp.  Juris.  1 56 :  Lib.  Assis.  ;;t).  * 

FRANK-MARRIAGE,  liberum  maritagiumr\  A  tenure 
in  tail  special  where  a  man  seised  of  land  in  fee-simple,  gives 
it  to  another  with  his  daughter,  sister,  &c,  in  marriage; 
to  hold  to  them  and  their  heirs.  This  tenure  groweth  from 
these  words  in  the  gift,  i.  e.  seiant,  $c.  me  A.  B.  dedisse  et  con- 
cessisse,  $?c.  T.  B.  Jitio  meo,  $c.  Ann*  uxori  ejus}Jiliiv,  $c.  in 
liberum  maritagium,  umtm  messuagium,  fyc.  Lit.  §  17:  West. 
Symb.par.  I.  lib.  2.  §  303.  The  effect  of  which  words  is,  that 
they  shall  have  the  land  to  them  and  the  heirs  of  their  bodies : 
and  shall  do  no  services  to  the  donor,  except  fealty,  until  the 
fourth  degree.  Glanvil.  lib.  7.  c.  18.  And  Fleta  gives  this 
reason  why  the  heirs  do  no  service  until  the  fourth  degree ; 
Nc  donatores  vel  eorum  hwredes  per  homagii  receptionem  a 
reversione  repelantur.  And  why  in  the  fourth  descent  and 
downward,  they  shall  do  services  to  the  donor :  quia  in  quarto 


gradu  vehement er  prmsumitttr,  quod  terra  est  pro  defectu  harc- 
dum  donatorum  reversura.  Fkta,  lib,  3.  c.  11  ;  and  see  Bracton} 
lib.  2.  c.  7- 

Braclon  also  divides  marriages  into  liberum  jnarilagium  and 
jnaritagimn  servitio  obUgatum ;  which  last  was  where  lands 
were  given  in  marriage,  with  a  reservation  of  the  services  to 
the  donor,  which  the  donee  and  his  heirs  were  bound  to  per- 
form for  ever  ;  but  neither  he,  or  the  next  two  heirs,  were 
obliged  to  do  homage,  which  was  to  be  done  when  it  came  to 
.  the  fourth  degree,  and  then,  and  not  before,  they  were  required 
to  be  performed,  both  services  and  homage.  Bract,  lib.  2.  A 
gift  of  lands  by  one  man  to  another  with  a  wife  in  frank-mar- 
riage, amounts  by  implication  of  law  to  a  gift  in  tail;  which 
in  this  case  may  be  created  without  the  words  heirs  or  body. 
Lit.  17  :  IVood's  Inst.  120.  A  gift  in  frank-marriage  might  be 
made  as  well  after  as  before  marriage :  and  such  a  gift  was  a 
fee  simple  before  the  statute  of  Wesini.  2 ;  but  since,  it  is 
usually  a  fee-tail.  Though  this  tenure  is  now  grown  out  of  use, 
it  is  still  capable  of  subsisting  in  law;  it  is  liable  to  no  service 
b  u  t  fea  1 1  y .     S  e  e  ( i  L  7  'a  it  a  n  d  1  \  -*  -  /  a  il. 

FRANK- PLEDGE,  franci  pleghim,  from  Fr.  francy  liber, 
and  pledge  t  fidejussor.]  A  pledge  or  surety  for  the  behaviour 
of  freemen  ;  it  being  the  ancient  custom  of  this  kingdom,  bor- 
rowed from  the  Lombards,  that  for  the  preservation  of  the 
public  peace,  every  free-born  man  at  the  age  of  fourteen 
(religious  persons,  clerks,  cVc.  excepted)  should  give  security 
for  his  truth  towards  the  king  and  his  subjects,  or  be  committed 
to  prison,  whereupon  a  certain  number  of  neighbours  usually 
became  bound  one  for  another,  to  see  each  man  of  their  pledge 
forthcoming  at  all  times,  or  to  answer  the  transgression  done  by 
any  gone  away :  and  whenever  any  one  offended,  it  was  forth* 
with  inquired  in  what  pledge  he  was,  and  then  those  of  that 
pledge  either  produced  the  offender  within  one  and  thirty  days, 
or  satisfied  for  his  offence.  This  was  called  frank-ford ;  and 
this  custom  was  kept,  that  the  sheriffs  at  every  count v  court, 
did  from  time  to  time  take  the  oaths  of  young  persons  as  they 
grew  to  fourteen  years  of  age,  and  see  that  they  were  settled 
in  one  decennary  or  other :  whereby  this  branch  of  the  sheriff's 
authority  was  called  visas  Jranci  plegi,  or  view  of  frank- 
pledge. 

At  tliis  day  no  man  ordinarily  giveth  other  security  for  the 
keeping  of  the  peace,  than  his  own  oath  ;  so  that  none  answereth 
for  the  transgression  of  another,  but  every  person  for  himself. 
1  Inst.  78.  Living  under  frank-pledge  has  been  termed  living 
under  taw,  &c.  See  this  Diet.  tits.  Court-leet,  Decennary, 
Deciner. 

FRANKS  of  L ette rs.— By  42  G.  3.  c.  63.  §  14.  forging 
the  superscription  of  any  letter  or  packet,  to  be  sent  by  the 
post  in  order  to  avoid  the  postage,  or  altering  the  date,  &c,  or 
sending  the  same  by  the  post,  knowing  the  same  to  he  forged,  is 
felony,  punishable  by  transportation  for  seven  years.  See 
further,  tit.  Parliament. 

FRANK-TEN  EM  EXT.  A  possession  of  freehold  lands 
and  tenements.    See  Freehold. 

FRASSETUM.  A  corruption  o£fra<rinetum.2  A  wood  or 
wood  ground,  where  ash-trees  grow/  Co.  Lit.  4. 

FRATER  CONSANGU1NEUS.  A  brother  by  the  father's 
side. 

FRATER  NUTRICIUS.  Used  in  ancient  deeds  for  a 
bastard  brother.  Malmsb. 

FRATER  UTERINUS.    A  brother  by  the  mother's  side. 

FRATER  I  A.  A  fraternity,  brotherhood,  or  society  of  re- 
ligious jiersons,  who  were  bound  to  pray  for  the  good  health 
and  life,  &c.  of  their  living  brethren,' and  the  souls  of  those 
that  were  dead:  in  the  statutes  of  the  cathedral  church  of 
St.  Paul  in  London,  collected  by  Ralph  Baldock,  Dean,  A.  D, 
1296,  there  is  one  chapter  de  frateria  beneficorum  ecclesiw 
&  Panli,  §c. 

FRATERNITIES.    Sec  tit.  Coqmraiion. 

FRA1  RES  CON  J  URATE  Sworn  brothers  or  companions : 
sometimes  those  were  so  called  who  were  sworn  to  defend  the 
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king  against  his  enemies.  Hoveden,  p.  44,  5  :  Leg.  W*  1  :  Leg. 
Ed.  1.  c.  35. 

FRATRES  PYES,  Pied  friars^  Certain  friars  wearing 
Hack  and  white  garments:  of  whom  mention  is  made  by  WaU 
singkam,  p*  124. 

FUATRIAGIUM.  A  younger  brothers  inheritance  ;  what- 
ever the  sons  or  brothers  possess  of  the  estate  of  the  father, 
they  enjoy  it  ratione  fralriagii,  and  are  to  do  homage  to  the 
elder  brother  for  it,  who  is  bound  to  do  homage  for  the  whole 
to  the  superior  lord.    Bract,  lib.  2.  c.  35. 

FRAUD,  J raits,  Lat.~\  Deceit  in  grants  and  conveyances 
of  lands ,  and  bargains  and  sales  of  goods,  &c.  to  the  damage  of 
another  person ;  which  may  be  either  by  suppression  of  the 
truth,  or  suggestion  of  falsehood. 

I.  What  Jets  arc  fraudulent  at  Common  La?v  and  in 
Equity. 

I  J.  What  Acts  are  fraudulent  by  Statute* 
IIIi  Public  Frauds  punishable  b\j  Indictment  at  Common 
Law. 

I.  It  may  be  laid  down  as  a  general  rule,  that,  without  the 
express  provision  of  any  act  of  parliament,  all  deceitful  prac- 
tices in  defrauding,  or  endeavouring  to  defraud,  another  of  his 
known  right,  by  means  of  some  artful  device,  contrary  to  the 
plain  rules  of  common  honesty,  are  condemned  by  the  common 
law,  and  punishable  according  to  the  heinousness  of  the  offence- 
Co.  Lit,  3.  b:  Di/cr,  2£)5.  Such  as  causing  an  illiterate  person 
to  execute  a  deed  to  his  prejudice,  by  reading  of  it  over  to  him 
in  words  different  from  those  in  which  it  was  written,  &c. 

1  Sid.  312.  431. 

Also  it  is  a  rule,  that  a  wrongful  manner  of  executing  a 
thing  shall  avoid  a  matter  that  might  have  been  executed  law- 
fully. Co.  Lit.  35  :  41  Ass.  28  :  47  Ass.  29:  1  RoL  Ab.  420. 
54Q:  Co.  Lit.  357:  Poph.  64.  100. 

A  deed  not  fraudulent  at  first  may  become  so  afterwards. 
And  if  one  add  a  seal  to  a  note  which  is  good  without  it,  he 
shall  lose  his  security.    2  Fern.  123.  162. 

W here  a  person  is  party  to  a  fraud,  all  that  follows  by  reason 
of  that  fraud  shall  be  said  to  be  done  by  him,  Cro.  Jac*  4.  9* 
But  when  fraud  is  not  expressly  averred,  it  shall  not  be  pre- 
sumed ;  nor  shall  the  court  adjudge  it  to  be  so,  till  the  matter 
is  found  by  a  jury.    10  Rep.  56. 

All  frauds  and  deceits,  for  which  there  is  no  remedy  by  the 
ordinary  course  of  law,  are  properly  cognisable  in  equity ;  and 
it  is  admitted,  that  matters  of  fraud  were  one  of  the  chief 
branches  to  which  the  jurisdiction  of  Chancery  was  originally 
confined.    4  Inst.  84. 

Wherever  fraud  or  surprise  can  be  imputed  to,  or  collected 
from  the  circumstance  of  the  transaction,  equity  will  interpose 
and  relieve  against  it.  Toth.  101,2:  2  Ch.  Ca.  103:  Finch. 
16*1  ;  2  P.  Wms.  203.  270:  3  P.  Wms.  130:  2  Fern,  189: 

2  Atk.  324:  2  Fes.  407.  It  is  said,  however,  it  must  not  be  un- 
derstood, from  cases  of  this  kind  being  generally  brought  into 
equity,  that  the  courts  of  law  are  incompetent  to  relieve ;  for 
where  the  fraud  can  be  clearly  established,  courts  of  law  ex- 
ercise a  concurrent  jurisdiction  with  courts  of  equity ;  and  will 
relieve  by  making  void  the  instrument  obtained  by  such  cor- 
rupt agreement  or  fraud.  1  Burr.  396:  Wood's  Inst.  296. 
Therefore  where  the  obligor  was  an  unlettered  man,  and  the 
bond  was  not  read  over  to  him,  he  was  allowed  to  plead  this 
circumstance  in  an  action  on  the  bond.  9  II .  5.  15.  cited 
1 1  Co.  27'  b.  So  if  the  bond  be  in  part  read  to  an  unlettered 
man,  and  some  of  its  material  contents  be  omitted  or  misrepre- 
sented. 2  Rot.  Ab.  28.  p.  8.  It  is  observable  that  Lord  Coke 
in  the  same  passage  where  he  confines  the  jurisdiction  of  courts 
of  equity  to  such  "  frauds  covin  and  deceit,  for  which  there  is 
no  remedy  by  the  ordinary  course  of  law/*  seems  to  admit  that 
all  frauds  were  not  relievablc  at  law.    See  3  Inst.  84, 

That  a  party  prejudiced  by  a  fraud  may  file  a  bill  in  equity 
for  a  discovery  of  all  its  circumstances  is  unquestionable ;  the 


invariable  practice  in  such  cases  is  to  seek  relief,  and  the  issue 
directed  is  to  furnish  the  ground  upon  which  the  court  is  to 
proceed  in  giving  relief.  Fotiblanque's  Treat.  Eq.  c.  2,  §  3.  in  n. 

The  Chancery  may  decree  a  conveyance  to  be  fraudulent 
merely  for  being  voluntary,  and  without  any  trial  at  law  j  yet 
it  has  been  insisted,  that  fraud  or  not  was  triable  only  by  a 
jury.    Pre.  Ch.  14,  15. 

Where  a  poor  man  was  drawn  in  to  sell  an  estate,  at  a  great 
undervalue,  but  no  fraud  appearing,  though  the  purchase  was 
not  a  fair  bargain,  the  seller  could  not  be  relieved  in  equity,  to 
set  it  aside,    Preced.  Chanc.  206". 

But  the  Court  of  Cbancery  will  set  aside  a  deed  obtained  by 
the  keeper  of  a  house  of  lunatics  from  a  person  residing  under 
his  care,  though  the  party  be  not  a  lunatic  at  the  time,  on  the 
general  principle  of  inequality  of  station,  like  the  cases  of 
guardian  and  ward,  attorney  and  client,  &c.  13  Fes.  136. 
And  so  also  a  deed  executed  in  favour  of  a  person  acting  as 
agent  for  managing  a  lady's  affairs,  if  undue  influence  appears. 
14  Fes.  273. 

There  does  not  appear  to  be  a  single  case  in  the  books  in 
which  it  has  been  held  that  mere  inadequacy  of  price  alone  is 
a  ground  for  a  court  of  equity  to  annul  an  agreement,  though 
executory,  if  the  same  appear  to  have  been  fairly  entered  into, 
and  understood  by  the  parties,  and  capable  of  being  specifi- 
cally performed ;  still  less  does  it  appear  to  have  been  consi- 
dered as  a  ground  for  rescinding  an  agreement  actually  exe- 
cuted. See  Gilb.  Rep.  156:  Bro.  P.  C.  Keen  v.  Stukeiey, 
2  Atk.  251  :  Ambl.  18.  To  set  aside  a  conveyance  there  must 
be  an  inequality  of  price  so  strong,  gross,  and  manifest,  that  it 
must  be  impossible  to  state  it  to  a  man  of  common  sense, 
without  producing  an  exclamation  at  the  inequality  of  it 
1  Bro.  C.  R.  £>.  and  see  2  Bro.  C.  R.  179-  in  n.  A  strong  argu- 
ment in  support  of  this  rule  may  be  drawn  from  those  cases  in 
which  losing  bargains  have  been  actually  established  and  de- 
creed. See  "2  Fern.  423:  1  Eq.  Abr.  l?0r  2  Fez.  422  :  1  Bro. 
C,  R,  158.  But  though  courts  of  equity  will  not  relieve  against 
agreements  merely  on  the  ground  of  the  consideration  being 
inadequate,  yet  if  there  be  such  inadequacy  as  to  show  that 
the  person  did  not  understand  the  bargain  he  made,  or  was  so 
oppressed  that  he  was  glad  to  make  it,  knowing  its  inadequacy, 
it  will  show  a  command  over  him  which  may  amount  to  a 
fraud.  2  Bro.  C.  R.  175.  See  also  1  Bro.  C.  R.  558:  Heme 
v.  Meers,  2  Fes.  155:  2  P.  Wms.  203:  3  Fes.  #  Bm-  187 : 

1  Cox's  Rep.  278:  2  Madd.  430:  9  Fes.  24fi:  10  Fes.m* 
474 :  2  Scho.  $  Lef.  488  :  16  Fes.  517*  So  inadequacy  of  price 
coupled  with  distress  of  the  vendors,  and  want  of  advice,  is  a 
ground  for  invalidating  a  sale.    3  Madd.  417 :  Coop.  Ca.  125 : 

2  Jac.  8$  Walk.  13,    And  see  post. 

It  seems  agreed  that  if  a  woman  on  the  point  of  marriage, 
charge,  or  convey  her  property  to  a  mere  stranger,  for  whom 
she  was  not  under  even  a  moral  obligation  to  provide,  that 
such  a  conveyance  will  be  decreed  a  fraud  on  the  marital  rights. 

2  C.  R.  41  :  2  Fes.  2()4, 

Since  the  cases  of  Kerrich  v,  Bransby  (Bro.  P.  C)  and 
Webb  v.  Cleverden  (2  Atk.  424),  it  appears  to  have  been  settled 
that  a  will  cannot  be  set  aside  in  equity  for  fraud  and  imposi- 
tion; because  a  will  of  personal  estate  may  be  set  aside  for 
fraud  in  the  ecclesiastical  court,  and  a  will  of  real  estate  may 
be  set  aside  at  law :  for  in  such  cases,  as  the  aiiimus  testanax 
is  wanting,  it  cannot  be  considered  as  a  will.    2  AthJ&bA 

3  Atk.  17.  Though  equity  will  not  set  aside  a  will  for  fraud, 
nor  restrain  the  probate  of  it  in  the  proper  court,  yet  if  the 
fraud  be  proved,  it  will  not  assist  the  party  practising  it,  out 
will  leave  him  to  make  what  advantage  he  can  of  it.  2  Pern. 
76.  But  if  the  validity  of  the  will  has  been  already  deter- 
mined and  acted  upon,  equity  will  restrain  proceedings  in  the 
Prerogative  Court,  to  controvert  its  validity.    1  Atk.  028. 

If  a  security  be  obtained  from  a  person  by  fraud  and  prac- 
tice, upon  a  pretence  of  a  demand  that  is  fictitious,  it  will 
relieved  against  in  equity.    2  Fern.  123.  632. 

But  no  man  can  be  allowed  to  allege  his  own  fraud  to  avow 
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his  own  deed  ;  and  therefore  when  a  deed  of  conveyance  of  an 
estate  from  one  brother  to  another  was  executed  to  give  the 
latter  a  colourable  qualification  to  kill  game ;  it  was  held  that 
as  against  the  parties  to  the  deed  it  was  valid  and  was  sufficient 
to  support  an  ejectment  for  the  premises.  Doe,  d.  Roberts,  v. 
Roberts,  2  B.  $  A*  36'7- 

There  are  several  instances  where  a  parol  agreement,  in- 
tended to  he  reduced  into  writing,  but  prevented  by  fraud,  has 
been  decreed  in  equity,  notwithstanding  the  statute  of  frauds 
and  perjuries;  as  where  upon  a  marriage  treaty,  instructions 
were  given  by  the  husband  to  draw  a  settlement,  which  he  pri- 
vately countermanded,  and  afterwards  drew  in  the  woman  by 
persuasions  and  assurances  of  such  settlement  to  marry  him : 
it  was  decreed,  that  he  should  make  good  the  settlement.  I  Eq. 
Abr.  19.  So  where  a  parol  agreement  was  concerning  the 
lending  of  money  on  a  mortgage,  and  the  covenants  proposed 
were  an  absolute  deed  from  the  mortgagor,  and  a  deed  of  de- 
feasance from  the  mortgagee,  and  after  the  mortgagee  had  got 
the  deed  of  conveyance,  he  refused  to  execute  the  defeasance  ; 
it  was  decreed  against  him  on  the  point  of  fraud.  1  Eq*  Abr.  $0. 
See  tit.  Agreement* 

Having  said  thus  much  generally  on  the  nature  of  fraud, 
and  the  jurisdiction  of  the  courts  of  law  and  equity,  we  will 
now  shortly  refer  to  the  additional  cases  on  the  subject,  which 
it  seems  convenient  to  arrange  under  the  following  heads  i — 

1.  Acts  prevented  by  fraud, — If  a  person  be  fraudulently 
prevented  from  performing  any  act,  equity  will  consider  the 
act  as  done.    1  Jac.  <$*  W.  <)4. 

Where  a  copyholder,  by  his  will,  intending  to  give  the 
greater  part  of  his  estate  to  his  godson,  and  the  other  part  to 
his  wife,  was  persuaded  by  the  wife  to  nominate  her  to  the 
whole,  on  a  promise  that  she  would  give  the  godson  the  part 
designed  for  him ;  it  was  decreed  against  the  wife  on  the 
ground  of  fraud,  though  there  was  no  memorandum  of  the 
agreement  in  writing  pursuant  to  the  statute  of  frauds. 
Preced.  Chanc.  S, 

And  where  a  son  promised  to  pay  his  father's  legacies,  if  he 
would  forbear  to  alter  his  will,  such  promise  shall  be  enforced  ; 
2  Frcem.  34 ;  wherein  it  is  said  to  be  the  constant  practice  of 
the  Court  of  Equity  to  make  a  decree  on  a  promise  of  this  nature. 

So  where  a  devisee  prevented  a  testator  from  charging  a 
legacy  on  his  real  estate  by  undertaking  to  pay  it,  he  was  held 
bound  in  equity,  though  not  in  law.  11  Fes.  638.  Also 
where  a  tenant  in  tail  was  prevented  from  completing  a  reco- 
very by  the  fraud  of  a  person  whose  wife  was  entitled  in  re- 
mainder ;  the  estate  was  treated  in  equity  as  if  the  recovery 
had  been  suffered,  even  in  favour  of  a  volunteer.    J  bid. 

2.  Ignorance  of  rights* — Equity  relieves  against  bargains 
made  under  misconception  of  rights.    1  Fes*  126\ 

If  a  party,  ignorant  of  plain  and  settled  principles  of  law, 
is  induced  to  yield  portion  of  his  indisputable  right,  equity  will 
give  relief;  but  where  his  title  is  disputable,  and  he  enters 
into  a  compromise,  he  will  not  be  relieved,  nor  will  the  court 
inquire  into  the  consideration,  if  it  appear  to  have  been  taken 
after  due  deliberation.    1  Shnon  #  St.  564*  5. 

A  conveyance  obtained  from  a  woman  in  ignorance  of  her 
rights,  and  upon  misrepresentation  of  the  circumstances  of  the 
property,  was  set  aside,  although  she  was  of  full  age,  arid 
acquiesced  in  the  sale,  and  had  received  the  interest  of  the  pur- 
chase money  for  twelve  years ;  and  although  she  had  consulted 
her  friends,  and  had  their  assent  they  being  in  equal  igno- 
rance with  herself    2  Scho.  $  L.  474. 

So  an  agreement  as  to  the  distribution  of  personal  estate 
was  set  aside,  although  ratified,  the  value  appearing  much 
greater  than  was  known  at  the  time.    1  Fes*  401. 

Neither  will  family  agreements  be  supported  if  founded  on 
the  mistake  of  either  party,  to  which  the  opposite  party  is 
accessary;  3  Straws.  46?.  Nor  will  they  be  enforced  where 
there  is  no  proof  of  direct  fraud,  or  undue  influence,  even  after 
an  acquiescence  of  five  years,  if  it  appear  that  a  party  sur- 
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rendered  an  unimpeachable  title  without  consideration,  and 
evidence  is  given  of  his  gross  ignorance,  habitual  intoxication, 
liability  to  imposition,  and  want  of  professional  advice.  1  Snmnst. 
137. 

But  a  purchaser  who  lias  given  full  value  for  an  estate,  and 
without  notice,  shall  not  be  prejudiced  by  the  mistake  of  a 
party  conveying  a  claim  under  a  marriage  settlement.  2  Ail:* 

3*  Concealment  of  value  or  title  by  parties  pun  basing,  $c. — 
In  treaties  for  an  agreement,  concealment  of  a  material  fact  by 
one  of  the  parties,  in  order  to  keep  the  other  in  ignorance, 
whereby  to  profit,  is  a  gross  fraud,  and  the  contract  will  be  set 
aside  in  equity.  1  Bro.  P.  C*  308.  And  where  there  has  been 
a  concealment  on  the  part  of  the  vendor,  a  specific  perform- 
ance will  not  be  decreed,  1  Bro*  C*  C.  440,  And  if  an 
attorney  or  agent,  on  the  sale  of  an  estate,  does  not  disclose  to 
the  buyer  an  incumbrance,  and  leads  him  to  suppose  the  title 
is  good,  he  will  be  held  liable  to  make  satisfaction  in  default  of 
the  vendor.    1  Fes*  95. 

So  concealment  of  a  material  fact  by  the  person  whose  duty 
it  was  to  disclose  it,  is  sufficient  to  avoid  a  release  so  obtained 
by  him.  1  Scho.  L*  Also  where  a  partner,  who  exclu- 
sively superintended  the  accounts  of  the  concern,  agreed  to 
purchase  his  copartner's  share,  for  a  sum  which  he  knew,  from 
accounts  in  his  possession,  but  which  he  concealed  from  his  co- 
partner, was  an  inadequate  consideration ;  the  agreement  was 
set  aside.    I  Sim.  SQ. 

Imperfect  information  is  held  to  be  equivalent  to  concealment. 
3  Swan.  73. 

4.  Concealment  of  title  hr/  parties  tying  by,  ^c. — Where  a  man 
conusant  of  his  right  suiters  another  to  build  on  his  ground 
without  setting  up  a  right  till  afterwards,  the  court  will  oblige 
him  to  permit  the  person  building  to  enjoy  quietly,  2  Atk* 
83,  So  it  is  a  ground  of  relief  against  a  remainder-man  who 
lies  by  and  allows  a  tenant  to  build  without  giving  him  notice 
of  his  intention  to  impeach  his  title.    2  Sch.  §  L.  73, 

If  A.  has  a  prior  incumbrance  on  an  estate,  and  is  a  witness 
to  a  subsequent  mortgage,  but  does  not  disclose  his  own  in- 
cumbrance ;  this  is  such  a  fraud  in  him  for  which  his  incum- 
brance shall  be  postponed.  2  Fern*  151.  And  see  2  Fern, 
554,  So  if  A.  having  a  mortgage  on  a  leasehold  estate  lends 
the  mortgage  deed  to  the  mortgagor,  with  an  intent  to  borrow 
more  money ;  that  is  such  a  fraud  in  the  mortgagee,  for 
which  his  mortgage  shall  be  postponed  to  the  subsequent  in- 
cumbrance. 2  Fern.  726:  1  Eq.  Ab.  321.  See  this  Diet.  tit. 
Mortgage* 

Where  a  mortgagee  was  present  while  the  mortgagor  was  in 
treaty  for  his  sons  marriage,  and  fraudulently  concealed  his 
mortgage,  he  was  held  precluded  from  his  claim.  2  Atk.  49. 
A  C:  Barn.  101. 

So  where  a  mother  being  absolute  owner  of  a  term,  the  same 
being  limited  to  her  in  tail,  was  present  at  a  treaty  for  her  son's 
marriage,  and  heard  her  son  declare,  that  the  term  was  to  come 
to  him  at  his  mother's  death,  and  was  a  witness  to  the  deed, 
whereby  the  reversion  of  the  teim  was  settled  on  the  issue  of  the 
marriage  after  the  mother's  death;  she  was  compelled  in  equity 
to  make  good  the  settlement.    2  Fern.  15<X 

Where  the  defendant,  on  a  treaty  of  marriage  for  his  daugh- 
ter with  the  plaintiff,  signed  a  writing  comprising  the  terms  of 
the  agreement,  and  afterwards  desiring  to  elude  the  force  thereof, 
and  get  loose  from  his  agreement,  ordered  his  daughter  to  put 
on  a  good  humour,  and  get  the  plaintiff'  to  deliver  up  that 
writing,  and  then  marry  him,  which  she  accordingly  did,  and 
the  defendant  stood  by  at  the  corner  of  a  street  to  see  them  go 
by  to  be  married  ;  the  plaint itf  was  relieved  on  the  point  of 
fraud,    1  Eq.  Ab*  20 :  2  Fern.  373* 

So  where  a  person,  knowing  his  own  title*  does  not  give 
notice  of  it  to  a  purchaser,  although  an  infant,  he  shall  not 
afterwards  set  it  up.  9  Mod*  35.  So  a  tenant  in  tail  under  a 
settlement  encouraging  a  stranger  to  purchase  an  annuity 
charged  on  his  estate  by  a  will,  which  was  void  as  against  the 
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settlement,  was  decreed  to  make  the  annuity  good.    1  Vern. 
1 86. 

Where  A-  being  tenant  in  tail,  remainder  to  his  brother  B. 
in  tail,  A.  nor  knowing  of  the  intail,  made  a  settlement  on  his 
wife  for  life  for  her  jointure,  without  levying  a  fine,  or  suffering 
a  recovery,  which  B«  who  knew  of  the  intail  ingrossed,  but  did 
not  mention  any  tiling  of  the  intail,  because,  as  he  confessed 
in  bis  answer,  if  be  had  spoke  any  thing  of  it,  his  brother,  by 
a  recovery,  might  have  cut  off  the  remainder,  and  barred  liim  : 
although  after  A/s  death  B.  recovered  in  ejectment  against  the 
widow  by  force  of  the  intail ;  yet  she  was  relieved  in  Chancery, 
and  a  perpetual  injunction  granted  for  this  fraud  in  B.  in  con- 
cealing the  intail,*" for  if  it  had  been  disclosed,  the  settlement 
might"  have  been  made  good  by  a  recovery.  Preced.  Ckanc.  35  : 
2  Fern.  £>'!<). 

5.  Misrepresentation. — As  to  frauds  in  contracts  and  dealings, 
the  common  law  subjects  the  wrong-doer,  in  several  instances, 
to  an  action  on  the  case  ;  as  if  a  person,  having  the  possession 
of  eoods,  sell  them  to  another,  affirming  them  to  be  his  own, 
when  in  truth  they  are  not,  an  action  on  the  case  lies.  I  RoL 
Ah.  90:  Cm  Jac  4?4,  But  if  A.  possessed  of  term  for 
years,  offers  to  sell  it  to  B.  and  says,  that  a  stranger  would 
have  given  him  twenty  pounds  for  this  term,  by  which  means 
B.  buys  it,  though  in  truth  A.  was  never  offered  twenty 
pounds,  no  action  on  the  case  lies,  though  B«  is  hereby  deceived 
in  the  value-    1  RoL  Ah.  91.  101 :  1  Sid.  146" :  Yelv.  20.  S.  P. 

If  on  a  treaty  for  the  purchase  of  a  house,  the  defendant 
affirms  the  rent  to  be  more  than  it  is,  whereby  the  plaintiff  is 
induced  to  give  more  than  the  house  is  worth,  this  is  a  fraud. 
1  Salk.  211  :  1  Lev.  102:  1  Sid.  146:  1  Keb.  510.  518.  522. 
S\  P.    And  see  Kel.  24.  81 :  i  Show.  50.  51. 

Where  the  vendor  of  a  public-house,  pending  the  treaty,  made 
deceitful  representations  as  to  the  amount  of  the  business  done 
at  it,  whereby  the  plaintiff  was  induced  to  give  a  large  sum  of 
money  for  it,  it  was  held  that  the  latter  might  sue  for  the  de- 
ceitful representations,  though  not  entered  in  the  conveyance  or 
agreement  of  sale.    Dobell  v.  Siccvens,  3  Barn.  #  C  629* 

A  misrepresentation  of  the  value  of  an  estate  is  a  sufficient 
ground  in  equity  to  refuse  a  specific  performance  ;  1  Bro.  P.  C. 
211:  1  Mad.  80 ;  even  misrepresentation  to  a  slight  degree ; 
18  Ves.  10;  but  there  is  a  distinction  where  it  is  urged  as  an 
objection  to  rescind  the  contract.  Ibid* 

A  party  obtaining  an  agreement  by  a  partial  misrepresenta- 
tion is  not  entitled  to  a  specific  performance,  on  waiving  the 
part  affected  by  the  misrepresentation.  The  efTect  of  partial 
misrepresentation  is  not  to  alter  or  modify  the  agreement  pro 
ianto,  but  to  destroy  it  entirely,  and  to  operate  as  a  personal 
bar  to  the  party  who  has  practised  it.    1  Jac.      IV.  112. 

Misrepresentation  of  a  fact  misleading  others  to  deal  for 
value  upon  the  faith  of  it,  is  binding  on  the  person  making  it. 
$V*8rBAl\*  And  even  if  he  make  it  through  mistake,  it  shall 
bind  him,  if  he  might  have  had  notice  of  it.    2  Bro;  C.  C,  338. 

As  to  purchases  by  agents,  trustees,  &e.  see  tit.  Vendors  and 
Purchasers* 

II.  What  Acts  are  fraudulent  by  Statute.— By  stat.  1  Ric.  2. 
c.  9.  no  gift  or  feoffment  of  lands  or  goods  shall  be  made  by 
fraud  for  maintenance.  And  the  disseisees  shall  have  their 
recovery  against  the  first  disseisors  as  well  of  their  lands  as  of 
double  damages,  without  regard  to  such  alienations.  See  also 
stats.  4  11. 4-  c.  7  :  11  6.  e.  3 :  and  this  Diet.  tits.  Disseisin, 
Forcible  Entry* 

By  stat.  S  H.  7.  c.  4.  (and  see  stat.  50  Ed.  3.  c.  6.)  all  deeds 
of  gift  of  goods  made  in  trust  for  the  use  of  persons  making 
the  said  gifts,  with  intent  to  defraud  creditors,  shall  be  null 
and  void. 

By  stat.  13  Eliz.  c.  5.  (made  perpetual  by  stat.  29  Eliz.c.5.) 
every  feoffment,  gift,  alienation,  and  conveyance  of  lands  or 
goods,  leases,  rents,  &c.  and  every  bond,  judgment,  and  execu- 
tion, with  intent  to  defraud  creditors,  or  others,  shall  (only 


against  creditors  and  others  whose  actions  shall  be  thereby  de- 
frauded or  delayed)  be  of  none  effect  ;  all  parties  and  privies 
to  such  conveyances,  bonds,  &c.  shall  forfeit  ore  year's  value 
of  the  lands ;  and  the  whole  of  tbe  goods,  or  money  contained 
in  the  bond,  &e.  half  to  the  crowTn  and  half  to  the  party 
grieved  ;  and  suffer  half  a  year's  imprisonment.  This  statute 
not  to  extend  to  any  estate  made  on  good  consideration  bond 
fide  to  persons  not  having  notice  of  such  fraud*  As  to  deter- 
minations on  this  act,  see  post. 

By  stat.  27  Eliz.  c.  4,  (made  perpetual  by  stat.  39  Eliz. 
c.  1 8»)  every  conveyance,  charge,  lease,  or  incumbrance,  of  any 
lands  matte  with  intent  to  defraud  purchasers,  shall  he  deemed 
utterly  void  as  against  such  purchasers  and  all  claiming  under 
them.  The  parties  and  privies  to  such  conveyances  shall  forfeit 
one  year's  value  of  the  land,  and  suffer  half  a  year's  imprison- 
ment. The  statute  expressly  excepts  any  conveyance  made  for 
good  consideration  and  bond  fide.  If  any  person  shall  make 
any  conveyance  or  limitation  of  lands  with  a  clause  of  revo- 
cation, and  after  such  conveyance  shall  convey  or  charge  t]be 
same  lands  lor  money  or  (it her  good  consideration,  the  .sad  first 
conveyance  against  the  said  vendees  shall  he  void.  Lawful 
mortgages  made  bona  jide  on  good  consideration  are  excepted. 
By  the  same  act  statutes-merchant  and  statutes-staple  are  to  be 
entered  in  tbe  office  of  the  clerk  of  the  recognizances.  See 
this  Diet,  those  titles. 

By  stat.  29  Car.  2.  c.  3.  (known  more  commonly  by  tk 
name  of  The  Statute  of  Frauds,  and  by  which  various  provi- 
sions are  made  as  to  contracts,  wills,  ike.  which  see  in  this 
Diet,  under  tits.  Agreement,  Assumpsit,  Trusts.  tViils,  &c.)  all 
leases,  estates  of  freehold,  or  terms  for  years,  or  any  uncer- 
tain interest  in  lands,  made  by  livery  and  seisin  only,  or  by 
parol,  and  not  put  in  writing  and  signed  by  the  parties  or 
their  agents,  shall  have  the  force  of  leases  at  will  only,  Except 
bases  not  exceeding  the  term  of  three  years  at  two  thirds  of 
toe  improved  value.  And  no  leases,  estates,  or  interests  of 
lancje,  either  of  freehold  or  terms  of  years,  or  any  uncertain 
interest,  not  being  copyhold,  shall  be  assigned,  granted,  or 
surrendered,  unless  by  deed  or  note  in  writing  signed  by  the 
parties  or  their  agents:  or  by  the  operation  of  law. 

By  stat  S  (or  3  and  4)  IV.  tf  M.  c.  14.  continued  by  stat. 
6  Wi  3.  c.  14.  all  wills  or  appointments  of  lands,  or  of  any 
rent,  &c.  out  of  the  same  should  be  deemed,  only  as  against 
creditors  by  bond  or  specialty  binding  the  heir,  to  be  fraudulent 
and  void.  And  every  such  "creditor  should  have  his  action  of 
debt  upon  his  bonds  and  specialties  against  the  heir  at  law  of 
such  obligators,  and  such  devisees  jointly.  This  statute,  how- 
ever, excepted  dispositions  for  the  payment  of  debts  and  raising 
portions  for  children  in  pursuance  of  marriage  contracts  made 
before  marriage;  it  further  provided,  that  where  any  heir  at 
law  should  be  liable  to  pay  his  ancestor's  debt,  in  respect  d 
lands  descended  to  such  heir,  and  aliened  the  same  before 
action  brought,  he  shall  be  answerable  to  the  creditor 'm  an 
action  of  debt  to  the  value  of  the  land  aliened  ;  but  the  lands 
bona  fide  aliened  before  action  brought  should  not  be  liable, 
Every  devisee  made  liable  by  tbe  statute  should  he  chargeable, 
in  the  same  manner  as  the  heir,  though  the  lands  devised  should 
be  aliened  before  action  brought. 

By  the  1  W.  4.  c  47.  the  two  last-mentioned  acts,  and  also 
the  4  Anne,  c.  5.  and  the  4/  0.  3.  c.  1±.  are  repealed,  except 
so  far  as  they  affect  the  estates  of  persons  who  died  previous  to 
its  passing  ;  'and  the  remedy  given  to  creditors  by  bond  or  spt> 
rialry  by  the  former  statutes  is  extended  to  creditors  by 
covenant.    See  further  tit.  Real  Estate. 

The  stats.  50  Ed.  3.  c.6:3  IE  ?.  c.  4.  expressly  declare  an 
gifts,  &c.  of  goods  and  chattels  intended  to  defraud  creditors, 
to  be  null  and  void  :  creditors  might,  however,  stdl  in  some 
cases  be  defrauded,  by  their  debtors  executing  powers  of  ap- 
pointment (vested  in  them  by  settlement,  &e.)  m  lavour  01 
mere  volunteers,  unless  courts  of  equity  interposed,  and  maw 
such  voluntaiv  appointment  in  the  first  place  subject  to  p*J? 
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ment  of  debts.  2  Vern.  319.  465:  2  Fez.  I.  But  though 
courts  of  equity  will  subject  a  voluntary  appointment  to  pay- 
ment of  debts,  yet  they  will  not  interfere  where  the  debtor 
has  not  executed  his  power  of  appointment.    2  Vern.  46.3  : 

2  Vez.  1  .    See  also  Hob.  9-  as  to  the  rule  of  law. 

As  the  stat.  13  Eliz.  c.  5.  not  only  declares  all  deeds  made 
in  fraud  of  creditors  to  be  null  and  void,  but  subjects  the  par- 
ties to  such  fraud,  to  the  penalties  and  forfeitures  above  men- 
tioned, it  should  seem  that  the  provisions  of  this  act  ought  to 
be  construed  strictly  ;  but  Lord  Manx  field  has  said  that  the 
stats.  13  Eliz.  c.  5:  27  Eliz.  c.  4.  cannot  receive  too  liberal 
a  construction,  or  be  too  much  extended  in  suppression  of 
fraud.    Core  p.  434. 

The  object  of  the  legislature  was  evidently  to  protect  cre- 
ditors from  those  frauds  which  are  frequently  practised  by 
debtors  under  the  pretence  of  discharging  a  moral  obligation : 
for  as  to  those  gifts  or  conveyances  which  want  even  a  good  or 
meritorious  consideration  for  their  support,  their  being  volun- 
tary seems  to  have  been  always  a  sufficient  ground  to  conclude 
that  they  were  fraudulent  :  but  though  the  statute  protects 
the  kgal  right  of  creditors  against  the  fraud  of  their  debtors, 
it  anxiously  excepts  from  such  imputation  the  bon a  fide  dis- 
charge of  a  moral  duty.  It  therefore  does  not  declare  all  volun- 
tary conveyances,  but  all  fraudulent  conveyances,  to  be  void: 
and  whether  the  conveyance  be  fraudulent  or  not  is  declared 
to  depend  on  the  consideration  being  good,  and  also  bona  t  fide, 
1  Ch.  Ca.  99*  291:  1  Vent  194:  1  Mod.  119:  1  Atk]\5: 
Coivp.  708. 

A  good  consideration  is  that  of  blood,  or  of  natural  love  and 
affection.  See  this  Diet,  tit.  Consideration.  A  gift  made  for 
such  consideration  ought  certainly  to  prevail,  unless  it  be  found 
to  break  in  upon  the  legal  rights  of  others ;  in  that  case  it  is 
equally  clear  it  ought  to  be  set  aside.  If  therefore  a  man 
being  indebted  convey  to  the  use  of  his  wife  or  children,  such 
conveyance  would  be  within  the  statute ;  for  though  the  con- 
sideration be  good,  yet  it  is  not  bona  fide  ;  that  is,  the  circum- 
stances of  the  grantor  render  it  inconsistent  with  that  good 
faith  which  is  due  to  his  creditors.  Fonblanque's  Treat.  Eg, 
c*  4.  §  12.  hi  not  ex. 

A  limitation  in  a  marriage  settlement  in  favour  of  a  stranger 
is  held  not  within  the  consideration  of  marriage,  and  is  conse- 
quently voluntary  and  void  against  a  subsequent  purchaser  for 
valuable  consideration,  and  it  matters  not  that  the  purchaser 
had  notice.  3  Merv.  254.  And  a  limitation  in  favour  of  the 
settler's  brothers  is  also  void  against  a  subsequent  purchaser. 

3  Madd.  283  :  6  Manic  #  S.  6'7.  But  a  limitation  in  favour 
of  the  settler's  issue  by  a  second  marriage  is  held  valid  against 
a  subsequent  purchaser.  6  Manic  £y  S.  67.  And  where  a 
father  refused,  on  his  son's  marriage,  to  enable  hira  to  make  a 
settlement,  unless  provision  was  made  by  the  settlement  for  his 
br(  it  hers  and  sisters,  these  persons  were  lurid  not  to  be  mere 
volunteers,  for  though  not  within  the  consideration  of  marriage, 
they  were  within  the  agreement  between  the  father  and  son, 
and  therefore  the  settlement  was  not  void  as  to  them  within 
the  statutes.    18  Vex.  92:  3  Atk.  189- 

If  there  be  a  voluntary  conveyance  of  real  estate  or  chattel 
interest  by  one  not  indebted  at  the  time,  though  he  afterwards 
becomes  indebted,  if  that  voluntary  conveyance  wras  for  a  child, 
and  there  is  no  particular  evidence  or  badge  of  fraud  to  deceive 
subsequent  creditors,  that  will  be  good  ;  but  if  any  mark  of 
fraud,  collusion,  or  intent  to  deceive  subsequent  creditors  appear, 
that  will  make  it  void.  2  Fes,  11.  See  also  2  Atk.  481: 
1  Atk.  13:  Cotvp.  711- 

But  the  grantor's  not  being  indebted  is  not  the  only  badge 
of  fraud;  several  ether  circumstances  are  enumerated  in 
Tin/ lie's  case  (3  Rep,)  as  furnishing  a  strong  presumption 
that  the  transaction  is  mala  mfidc.  Gifts  made  in  secret  are 
liable  to  suspicion  of  fraud  ;  a  general  gift  of  all  a  man's  goods 
may  be  reasonably  suspected  to  be  fraudulent,  even  though  there 
be  a  true  debt  owing  to  the  party  to  whom  made.  The  seve- 
ral marks  or  badges  of  fraud,  in  a  gift  or  grant  of  goods,  are,  if 


it  be  general,  without  exception  of  some  things  of  necessity  ;  if 
the  donor  still  possesses  and  uses  the  goods ;  if  the  deed  be 
secretly  made  ;  if  there  he  a  trust  between  the  parties;  or  if  it 
be  made  pending  the  action.  3  Rep.  80.  82.— If  also  the  con- 
veyance contain  a  power  of  revocation,  or  a  power  to  mort- 
gage, it  will  be  considered  as  fraudulent  against  creditors. 
2  Vem.  510. — So  if  the  grantor  be  allowed  to  continue  in  pos- 
session of  lands,  the  conveyance  being  absolute.  2  Bulst.  218. 
So  if  the  conveyance  or  gift  be  in  general  of  the  whole  or  the 
greater  part  of  the  grantor's  property,  such  conveyance  or  gift 
would  be  presumed  to  be  fraudulent;  for  no  man  can  volun- 
tarily divest  himself  of  all  or  the  most  of  what  he  has,  with- 
out being  aware  that  future  creditors  will  probably  suffer 
for  it.  In  short,  if  the  transaction  be  chargeable  with  any  cir- 
cumstance sufficiently  strong  to  raise  a  presumption  of  its  being 
a  fraud,  it  cannot  be  supported,  unless  some  other  considera- 
tion be  interposed  to  obviate  the  objection  arising  from  the 
general  nature  of  the  transaction  ;  as  where  the  husband  after 
marriage  being  indebted  conveyed  an  estate  to  trustees  to  the 
separate  use  of  his  wife,  it  was  held  that  the  trustees,  having 
undertaken  to  indemnify  him  against  his  wife's  debts,  .was 
sufficient  to  support  the  settlement  as  a  valuable  consideration. 
2  Era.  C.  R.  90.  But  if  this  transaction  had  been  with  a  view 
to  defraud  creditors,  it  would  probably  have  been  set  aside  ; 
for  if  the  transaction  be  not  bona  fide,  the  circumstance  of  its 
being  even  for  a  valuable  consideration  will  not  alone  take  it 
out  of  the  statute.    Cowp.  434  :  2  Atk,  477, 

But  though  creditors  may  under  the  above  and  other  circum- 
stances avoid  a  voluntary  conveyance,  yet  it  is  binding  on  the 
party  making  it  and  all  claiming  under  him.    Cro.  Jac.  270  : 

1  Eq.  Ah.  168:  22  Fin,  Ah.  1 6.  18:  1  Vern.  100.  152.  46*4: 

2  Vem.  475;  22  Vin.  Ah.  24.  pi  3.  And  if  there  be  two  or 
more  voluntary  conveyances,  the  first  shall  prevail,  unless  the 
latter  be  for  pavment  of  debts.  1  Ch.  Rep.  t)2  :  2  Ch. 
Rep.  199- 

A  conveyance,  if  made  of  lands  by  fraud,  is  not  void  by  the 
stat,  13  E/iz.  c.  5.  against  all  persons;  but  only  against  those 
wTho  afterwards  come  to  the  land  upon  valuable  consideration. 
Cro.  Eliz.  415:  Cro.  Jac.  271. 

A  distinction  has  been  taken  between  the  claims  of  real 
creditors,  and  a  debt  founded  in  maleficio ;  for  A.  having 
brought  an  action  against  B.  for  criminal  conversation  with 
A.'s  wife,  B.  assigned  his  estates  to  trustees  in  trust  to  pay  the 
several  debts  mentioned  in  a  schedule,  and  such  other  debts 
as  he  should  name.  A.  recovered  50001.  damages,  and 
brought  his  bill  to  set  aside  this  deed  as  fraudulent,  but  the 
court  held  that  it  was  not  fraudulent  either  in  law  or  equity ; 
for  the  plaintiff  was  no  creditor  at  the  time  of  making  the 
deed  :  and  though  it  were  made  with  an  intent  to  prefer  his  real 
creditors  before  this  debt  when  it  should  come  to  be  such, 
yet  it  was  conscientious  so  to  do.  But  the  plaintiff  was  held 
to  have  an  interest  in  the  surplus  after  pavment  of  the  other 
debts.    Pre.  Ch  105. 

Where  a  debtor  being  sued,  pending  the  suit  and  before 
execution,  being  insolvent,  executed  an  assignment  of  all  his 
effects  to  trustees  for  the  benefit  of  all  his  creditors,  under 
which  possession  was  immediately  taken,  the  court  of  K.  B. 
held  that  this  assignment  was  not  fraudulent  within  the  stat- 
ic Eliz.  c.  5.  although  made  with  intent  to  deprive  the  creditor 
of  his  execution.  Picstock  w  Lystor,  3  Maule  S.  571. 
And  see  Men  jo  v,  Stowetl,  4  East,' I  :  Bac*  Ab.  Fraud*  C. 

To  bring  a  case  within  the  13  El.  c.  5.  it  has  been  decided 
that  the  party  at  the  time  of  making  the  conveyance  must  be 
in  insolvent  circumstances,  (5  Ves.  38?.)  but  this  must  not  be 
understood  as  importing  that  he  may  not  render  himself  insol- 
vent by  conveying  his  property  to  one  who  is  not  a  creditor. 
Thus  where,  immediately  before  the  transfer,  the  party's 
attorney  had  written  to  a  creditor  to  say  that  his  demands,'  if 
persisted  in,  would  render  the  party's  wife  entirely  destitute 
after  his  death  ;  held,  that  this  authorised  a  conclusion  he  wtfs 
not  able  to  pay  the  debt,  and  that  at  any  rate  he  must  have 
4£2 
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made  himself  incapable  by  the  subsequent  transfer  (the  con- 
veyance in  question),    3  B.  §  Ad.  362. 

A  farmer  giving  a  bill  of  sale  of  all  his  farming  stock  to 
secure  a  debt,  the  agent  of  the  vendee  took  possession  and  re- 
sided on  the  farm  while  he  converted  the  stock,  but  the  vendor 
also  continued  to  reside  on  the  farm*  and  exercised  acts  of 
ownership  over  part  of  the  stock  :  the  court  of  C.  P.  held  that 
a  debt  being  bona  Jde  due,  and  the  bill  of  sale  taken  with  a 
view  to  recover  that  debt,  the  jury  were  warranted  in  finding 
the  bill  of  sale  good  against  a  judgment  creditor  taking  the 
stock  in  execution.    Benton  \.  Thorn  hill,  7  Taunion,  14<). 

A  creditor  having  taken  in  execution  the  goods  of  a  defend- 
ant who  had  confessed  judgment,  and  having  bought  them  by 
public  auction,  and  taken  a  bill  of  sale  for  a  valuable  conside- 
ration from  the  sheriff,  and  let  the  goods  to  the  former  owner 
for  a  rent  which  was  actually  paid,  has  a  title  which  cannot  be 
impugned  as  fraudulent  by  other  creditors  having  executions 
against  the  same  defendants.    4  Taunt  823. 

Want  of  possession  accompanying  a  conveyance  of  chattels 
does  not  of  itself  constitute  fraud,  and  avoid  the  deed  as 
against  creditors ;  it  is  only  evidence  (or,  as  the  cases  term  it,  a 
badge)  of  fraud.  Therefore,  where  a  bill  of  sale  of  household 
furniture  given  as  a  security  for  a  bona  Jd e  advance  of  money  ; 
provided,  that  if  the  debtor  should  repay  the  money  by  instal- 
ments in  certain  days,  the  deed  should  be  void  ;  but  in  default 
of  such  payment,  the  creditor  might  t:ike  possession  and  sell  the 
(roods  ;  the  deed  was  held  not  to  be  fraudulent  as  against  a 
judgment  creditor,  by  reason  of  the  debtor  remaining  in  pos- 
session, being  given  for  a  good  consideration,  and  his  continu- 
ance in  possession  being  provided  for  by  its  terms.  3  B.  8f  Ad. 
498. 

On  the  construction  of  the  stat.  27  Eliz.  c.  4.  it  has  been 
held  that  every  voluntary  conveyance  shall  be  presumed  to 
be  fraudulent  against  a  subsequent  purchaser.  1  Vent. 
1  Cka.  Ca.  100.  217:  Cro.  Jac.  158.  But  if  the  conveyance, 
though  voluntary,  appear  to  have  been  made  for  a  meritorious 
consideration,  and  without  fraud  or  covin,  it  shall  not  be  void 
against  a  subsequent  purchaser ;  for  there  is  no  part  of  the  act 
which  affects  voluntary  settlements  co  nomine  unless  they  are 
fraudulent.  Doe  v.  Routledge,  Cowp.  708.  See  also,  £  JVils.  356: 
Forrest  6*4  :  2  Verru  44.  As  to  what  shall  be  deemed  a  meri- 
torious consideration,  see  the  above  cases,  and  also  1  Fern.  408. 
46*7  :  1  Alk.  And  though  a  conveyance  be  covinous  in 

its  creation,  it  may  acquire  validity  by  subsequent  matter;  as 
where  the  land  conveved  is  afterwards  aliened  or  settled  for 
valuable  consideration/  1  Sid.  133,  134:  Skin.  423  :  3  Lev. 
387.  It  has  also  been  held  that  a  purchaser,  to  avail  himself 
of  this  act,  must  be  a  purchaser  for  money  or  other  valuable 
consideration.  3  Co.  83.  a  :  Cro.  Eliz.  444.  See  also  Com. 
Dig.  Fraud,  4.  1.2:  1  Ea.  Ab.  353. 

Where  A.  made  a  voluntary  conveyance  to  B,  and  C,  and 
afterwards  sold  to  B.  for  a  valuable  consideration,  it  was  held 
the  latter  conveyance  defeated  the  former.    2  A7.  §  M.  64. 

Gooch's  case  (5  Co.  60.  b.)  determines  that  a  purchaser  shall 
avoid  a  fraudulent  conveyance,  notwithstanding  his  notice  of 
the  fraud,  but  this  can  by  no  means  bear  out  the  inference  that 
all  voluntary  conveyances  are  fraudulent,  and  therefore  abso- 
lutely void,  though  the  purchaser  have  notice  of  them.  The 
terms  of  stat.  27  Eliz.  c.  4.  §  2.  seem  to  be  sufficiently  distinct 
to  confine  its  operation  to  such  conveyances  as  arc  made  with 
an  intent  to  defraud  and  deceive  subsequent  purchasers ;  but 
it  were  difficult  to  maintain  that  a  conveyance  was  made  with 
intent  to  defraud  a  person  who  before  he  became  a  purchaser 
had  full  notice  of  such  conveyance.  See  2  Lev.  105.  The 
policy  of  the  act  was  to  prevent  fraud ;  the  construction  most 
favourable  to  such  purpose  is  that  which  excludes  all  tempta- 
tion to  the  practice  of  it.  A  voluntary  deed,  as  has  already  been 
noticed,  is  binding  on  the  party  and  all  claiming  under  him  as 
subsequent  volunteers;  and  to  allow  him  to  defeat  his  bounty 
in  favour  of  a  purchaser  for  valuable  consideration  without 
notice  is  merely  to  prefer  a  higher  consideration  ;  but  to  allow 


a  purchaser  with  notice  to  supersede  the  claims  of  a  volunteer 
seems  to  encourage  a  breach  of  the  respect  morally  due  to  the 
fair  claims  and  interests  of  others  ;  and  may  render  the  provi- 
sions of  a  statute,  intended  by  the  legislature  to  be  preventive 
of  fraud,  the  most  effectual  instrument  of  accomplishing  it. 
This  point  seems  deserving  of  consideration;  for  if  the  con- 
struction of  this  act>  which  has  certainly  prevailed  in  favour  of 
purchasers  with  notice,  were  traced,  it  would  probably  appear 
to  have  originated  in  the  opinion,  that  the  statute  avoids  all 
voluntary  conveyances  whatever  ;  though,  as  very  strongly  ob- 
served by  Lord  Mansfield  in  Doc  v.  Rout  lege,  {Cow p.  70s.)  it 
merely  affects  fraudulent  conveyances.  Fo/tblatique,  Treat. 
Eq.  c.  4.  §  1 3.  in  71. 

The  assignees  of  an  insolvent  debtor  are  "parties  grieved" 
within  the  13  El.  c.  5.  by  a  fraudulent  conveyance  by  the  in- 
solvent, and  may  recover  the  penalty  thereby  ^iven  against  the 
parties  to  the  fraud.  On  a  fraudulent  alienation  of  lands,  the 
offenders  forfeit  by  that  statute  a  year's  value  of  the  land, 
but  not  the  consideration  money  named  in  the  conveyance* 
4  5.  SfAd.m. 

Fraudulent  gifts,  or  grants  of  goods  to  defraud  the  lori  of 
his  heriot,  shall  be  void  ;  and  the  value  of  the  goods  forfeited, 
under  stat.  13  Eliz.  c.  5. 

Fraudulent  conveyances  to  multiply  votes  at  election  of 
knights  of  the  shire,  shall  be  taken  against  the  persons  making 
them  as  free  and  absolute  ;  and  all  securities  for  redeeming  and 
restoring,  &c.  are  rendered  void.  Stat.  iOAnn.c.23.  See 
tit.  Parliament. 

Fur  further  matter  relative  to  frauds,  and  fraudulent  con- 
veyances, and  obtaining  relief  against  them  ;  and  as  to  the 
operation  of  the  statute  of  frauds,  and  other  statutes  before 
mentioned,  see  this  Diet.  tits.  Agreement,  111,  IV;  Assumpsit, 
Bankrupt,  Bill  of  Sale,  Chancery,  Contract  Deed,  EqmUf, 
Execution,  Judgment,  IV ill,  §c. 

III.  Frauds  punishable  by  Indictment  at  Common  Law— Gross 
criminal  frauds  are  punishable  by  way  of  indictment  or  informa- 
tion ;  such  as  playing  with  false  dice,  causing  an  illiterate  per- 
son to  execute  a  deed  to  his  prejudice,  &e. ;  for  these  and  such 
like  offences  the  party  may  be  punished  with  fine  and  imprison- 
ment, and  also  might  formerly  have  been  set  in  the  pillory.  Cro 
Jac.  4^7  :  2  Rol.  Ab.  78:  2  Rot  Rep.  107:  1  Keb.Sid: 
6  Mod.  V2:  1  Sid.  :S1'2.  431:  JYoy,  <>!).  HKi:  Mwr,  G.'iO: 
Cro.  Eliz.  531:  1  Mod.  4(i :  2  Jon.  64:  6  Mod.  105: 
1  Salk.  379* 

Frauds  are  not  indictable  at  common  law,  unless  they  be 
such  as  affect  the  public  ;  such  as  using  false  weights  or  mea- 
sures, or  unless  they  be  effected  by  means  of  false  tokens;  per 
Lord  Mansfield,  1  BL  Rep.  273  ;  or  by  way  of  conspiracy  ;  or 
unless  they  affect  the  crown,  or  the  administration  of  justice. 
East,  P.  C.  821. 

Mere  private  frauds  without  false  tokens  are  not  in- 
dictable. 

As  where  a  man  sold  a  quantity  of  liquor  as  being  eighteen 
gallons,  knowing  there  were  only  sixteen.  Burr.  Rep-  112$? 
Bt  Rep.  273.  Or  where  a  miller  wrongfully  detained  wheat 
sent  to  him  to  grind  ;  East  P  C.  818  ;  or  where  a  miller  hav- 
ing received  good  corn,  delivered  musty  and  unwholesome 
flour  1  unless  indeed  it  had  been  laid  as  being  "  for  the  food 
of  man."  4  M.  $  S.  21t>.  Or  where  a  brewer  sent  to  a  pub- 
lican, barrels  of  ale,  marked  as  containing  such  a  measure,  and 
wrote  a  letter  falsely  assuring  him  they  did  contain  such  mea- 
sure. Burr.  Rep.  1 128.  The  marked  vessels,  though  in  some 
sense  they  are  false  tokens,  yet  resolve  themselves  into  m> 
more  than  the  dealer's  own  affirmation.  East  P-  C  S20.  S» 
where  the  defendant  purchased  lottery  tickets,  and  gave  m 
payment  a  draft  on  a  banker  with  whom  he  had  no  account, 
this  is  no  false  token,  for  it  leaves  his  credit  where  it  was 
before;  per  Lord.  Kenyon,  Leach,  606.  Or  where  defendant 
falsely  affirmed  a  sack  of  corn  to  be  a  Winchester  bushel. 
1  Scss.  Ca.  193.    lAliler  had  he  used  a  false  bushel  measure. 
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I  bid*']  Or  sold  gum,  falsely  affirming  it  to  be  gum  seneca,  and 
worth  7l.  205.    Or  sold  base  gold  for  standard  gold. 

Cowp,  323.  These  are  mere  lies.  So  pretending  to  be  sent 
by  another  for  money,  or  goods.  Salk.  379:  2  Str.  866 : 
1  E.  R.  185.  So  a  false  warrantry  of  a  horse  is  no  crime,  if 
there  be  no  conspiracy  proved.  I  Stark,  R.  403. 
*  But  frauds  committed  by  means  of  false  public  tokens  are 
indictable  at  common  Jaw.  As  using  false  weights  and  mea- 
sures, counterfeiting  the  Alnager's  seal  on  cloth.  Trent*  C.  P. 
]  03.  Or  the  general  seal  or  mark  of  the  trade.  Ibid*  1 00*. 
So  using  false  dice.  Cro.  Jac.  497*  Or  forging  a  receipt 
which  the  party  was  hound  to  deliver.    2  Stra.  7  ±9- 

So  are  frauds  which  affect  the  public.  As  vending  unwhole- 
some provisions  for  the  food  of  man  ;  mixing  alum  in  bread. 
4  Camp.  1*2:  3  M.  S.  11.  Although  in  very  small  quanti- 
ties it  might  be  innocent,  and  the  defendant  had  no  intention 
that  an  excessive  quantity  should  be  employed.  Ibid.  So 
unwholesome  bread,  full  of  dirt  and  filth.    East,  P.  C.  821. 

So  are  frauds  upon  the  crown  and  public  revenue  and  public 
justice.  As  enabling  persons  to  pass  their  accounts  with  the 
paymaster,  so  as  to  defraud  government.  (>  E.  R.  13(i4,  So 
for  a  public  officer  to  transmit  false  vouchers,  cited  6  E.  R. 
590.  So  it  would  seem  to  personate  hail  where  the  offence  is 
not  within  the  statute.  1  Stra.  384.  So  a  feme  covert 
executing  a  hail  bond  as  a  feme  sole.  East,  P.  C.  821.  An 
apprentice  enlisting  in  the  army,  and  so  obtaining  money  from 
the  paymaster.  Leach,  1  7  4.  This  latter  offence  now  comes 
within  the  provisions  of  the  annual  Mutiny  Act,  but  in  the 
above  case  the  indictment  was  at  common  law. 

As  to  the  frauds  of  obtaining  goods  by  false  pretences,  see 
that  tit.    And  see  further  tits.  Cheats,  Deceit. 

Frauds  and  Perjuries,  Statute  of ;   see  tit.  Frauds,  II, 

FRAUNC  FERME.    See  Frank  Ferm  :  Fee-Farm. 

F  HAL'S  LEG  IS.  If  a  person  having  no  manner  of  title  to 
a  house,  procure  an  affidavit  of  the  service  of  a  declaration  in 
ejectment,  and  thereupon  gets  judgment,  and  by  virtue  of  a 
writ  of  hah.  jac.  possessionem  turns  the  owner  out  of  posses-  1 
sion  of  the  house,  and  seizes  and  converts  the  goods  therein  to 
his  own  use,  he  may  he  punished  as  a  felon ;  because  he  used 
the  process  of  the  law  with  a  felonious  purpose,  in  fraudevi 
regis.    R  at  y  m .  2  7  () :  Sid.  2  5  k 

F  It  A  X I X  E  T  L  M .    A  w  0  od  of  ash  t  ree  s .    Dom  csda  y , 

FRAY.    See  Affray. 

FREDUM.  A  composition  anciently  made  by  a  criminal 
to  be  freed  from  prosecution,  of  which  the  third  part  was 
paid  into  the  Exchequer.  Formerly  compositions  were  paid 
for  crimes  in  general,  particularly  for  murder.  The  magis- 
trate was  to  determine  the  composition,  and  protect  the  of- 
fender against  the  violence  of  resentment.  See  Montesquieu's 
Spirit  of  Laws,  I.  30.  c.  20:  Robertson's  Charles  V.  i.  300. 

FRED  WIT.  A  liberty  to  hold  courts  and  make  amercia- 
ments, &c.    Caw  el 

FREE  BENCH,  fravcus  bancus ;  sedes  Ubera.~\  That 
estate  in  copyhold  lands  which  the  wife  hath  on  the  death  of 
her  husband  for  her  dower,  according  to  the  custom  of  the 
manor;  but  it  is  said  the  wife  ought  to  be  espoused  a  virgin, 
and  is  to  hold  the  land  only  so  long  as  she  lives  sole  and  con- 
tinent, hitch.  102.  Of  this  free  bench  several  manors  have 
several  customs  ;  and  Fitzherbert  calls  it  a  custom,  whereby 
in  certain  cities  the  wife  shall  have  the  whole  lands  of  the 
husband  for  her  dower,  &c.  F.  N.  B.  150.  In  the  manors  of 
East  and  West  Embournc,  in  the  county  of  Berks,  and  the 
manor  of  Torre  in  Devonshire,  and  other  parts  of  the  West  of 
England,  there  is  a  custom,  that  when  a  copyhold  tenant  dies, 
his  widow  shall  have  her  free  bench  in  all  his  customary  lands, 
dum  sofa  §  casta Jitvrit ;  hut  if  she  commits  incontinency  she 
forfeits  her  estate :  yet  nevertheless,  on  her  coming  into  the 
court  of  the  manor,  riding  backwards  on  a  black  ram,  with  his 
tail  in  her  hand,  and  saying  the  words  following,  the  steward 
is  bound  by  the  custom  to  readmit  her  to  her  free^  bench  ;  the 
words  are  these, — 


Here  I  am, 

Riding  on  a  black  ram, 

Like  a  whore  as  I  am  : 

And  for  my  erincum  crancum, 

/  hare  lost  my  bin  cum  bancum  ; 

And Jbr  my  tail's  game 

Have  done  this  worldly  shame  ; 

Therefore  pray  Mr.  Steward,  let  ?ne  have  my  land  again. 

(  oweL 

See  tits.  Copyhold,  Dower. 

FREEBOARD,  ft anchor das.']  Ground  claimed  in  some 
places  more  or  less,  beyond  or  without  the  fence :  it  is  said  to 
contain  two  foot  and  a  half.    Mon.  Angl.  torn.  2.  p.  141. 

FREE-BOROUGH  MEN.  Such  great  men  as  did  not  en- 
gage like  the  frank-pledge  men  for  their  decennier.  See  Friburgh. 

FREE-CHAPEL,  libera  capella.]  A  chapel,  so  called  be- 
cause it  is  exempt  from  the  jurisdiction  of  the  diocesan.  Those 
chapels  are  properly  free- chapels  which  are  of  the  king's  foun- 
dation, and  by  him  exempted  from  the  ordinary's  visitation  ; 
also  chapels  founded  within  a  parish  for  the  service  of  God,  by 
the  devotion  and  liberality  of  pious  men,  over  and  above  the 
mother-church,  and  endowed  with  maintenance  by  the  founders, 
which  were  free  for  the  inhabitants  of  the  parish  to  come  to, 
were  therefore  called  free-chapels.  Reg.  Orig.  40,  41,  The 
Free-chapel  of  St.  Martin-le- Grand  is  mentioned  in  the  star. 
3  Ed.  4.  c.  4.  as  are  others  likewise  by  ancient  statutes :  but 
these  chapels  were  given  to  the  king,  with  the  chanteries,  &e. 
by  stat,  1  Ed.  6.  c.  14.    See  tit.  Monasteries, 

FREEHOLD,  Uberum  tenement  um.~^  That  land  or  tene- 
ment which  a  man  holds  in  fee-simple,  fee-tail,  or  for  term  of 
life.  Bract,  lib.  Z.  c.  9*  It  is  described  to  be  of  two  sons: 
freehold  in  deed,  and  freehold  in  law  ;  the  first  being  the  real 
possession  of  lands,  &c.  in  fee  or  for  life ;  the  other,  the  right 
a  person  hath  to  search  lands  or  tenements,  before  his  entry  or 
*  I  j  1 :  1  i  i  1  j  >  \  1 .  :  i ded  to  offices,  w hich  a  man  holds 
either  in  fee,  or  during  life;  and  in  the  register  of  writs  it  is 
said,  that  he  who  holds  land  upon  an  execution  of  a  statute- 
merchant  until  he  is  satisfied,  the  debt  holds  as  freehold  to  him 
and  his  assigns,  and  the  same  of  a  tenant  by  elegit ;  but  such 
tenants  arc  not  in  fact  freeholders,  only  as  freeholders  for  their 
time,  till  they  have  received  the  profits  of  the  land  to  the  value 
of  their  debt.  Reg.  Judic.  (>S.  73,  A  lease  for  ninety-nine 
years,  &c.  determinable  upon  a  life  or  lives,  is  not  a  lease  for 
life  to  make  a  freehold,  but  a  lease  for  years,  or  chattel  deter- 
minable upon  a  life  or  lives ;  and  an  estate  for  one  thousand 
years  is  not  a  freehold,  or  of  so  high  a  nature  as  an  estate  for 
life.  Co.  Lit.  6.  He  that  hath  an  estate  for  the  term  of  his 
own  life,  or  the  life  of  another,  hath  a  freehold,  and  no  other 
of  a  less  estate  ;  though  they  of  a  greater  estate  have  a  freehold, 
as  tenant  in  fee,  &c.    Lit.  '57. 

When  a  man  pleads  Uberum  tcncmcnlum  generally,  it  shall 
be  intended  that  he  hath  an  estate  in  fee ;  and  not  a  bare  estate 
for  life,  Cro.  Eliz.  87.  An  estate  of  freehold  cannot  by  tlk 
common  law  commence  in  futnro ;  but  it  must  take  place' pre- 
sently in  possession j  reversion  or  remainder.    5  Rep.  94. 

A  man  made  a  deed  of  gift  to  his  son  and  his  heirs,  of  lands 
after  his  death,  and  no  livery  was  made;  now  if  there  had 
been  livery,  it  had  been  void,  because  a  freehold  cannot  com- 
mence infuluro:  and  it  has  been  held,  that  it  shall  not  enure 
as  a  covenant  to  stand  seised,  by  reason  of  the  word  give :  by 
which  was  intended  a  transmutation  of  the  estate,  and  not  to 
pass  it  by  way  of  use.  March.  Rep.  50,  51.  Whatsoever  is 
part  of,  or  fixed  to,  the  freehold,  goes  to  the  heir ;  and  glass 
windows,  wainscot,  &c.  affixed  to  the  house  are  parcel  of  the 
house,  and  cannot  be  removed  by  tenants.  4  Rep,  63,  (ii. 
But  it  hath  been  adjudged,  that  if  things  necessary  for  trade, 
&c.  are  affixed  to  the  freehold  by  the  lessee,  he  may  take  them 
down  and  remove  them,  so  as  he  do  it  before  the  end  of  the 
term,  and  he  do  not  thereby  injure  the  freehold,  i  Salk.  368. 
See  further  tits.  Fixtures,  Heir* 


F  It  I- 


Any  thing  fixed  to  the  freehold  may  not  be  taken  in  distress 
lor  rent  or  in  execution,  &c.    -See  tits.  Distress,  Execution. 

It  was  not  felony  at  common  law.  only  trespass,  to  steal  or 
take  any  thing  annexed  to  the  freehold:  such  as  lead  on  a 
church  or  house,  com  or  grass  growing  (in  the  ground,  apples 
on  a  tree,  &c.  Though  if  they  were  severed  from  the  free- 
hold, whether  by  the  owner  or  a  thief,  if  he  severed  them  at 
one  time,  and  took  them  away  at  another,  it  was  larceny  to 
take  them.    12  Ass.  :V2  :  1  Hawk.  P.  ('. 

Now  the  stealing  of  chattels  annexed  to  the  freehold  is  made 
larceny  by  statute.    See  tits.  Futures  and  Larceny* 

Magna  Charta,  c.  2f)«  ordains,  "  that  no  person  shall  he  dis- 
seised of  his  freehold,  &e.  hut  by  judgment  of  his  peers,  or 
according  to  the  law  of  the  land  which  does  not  only  relate 
to  common  disseisins,  but  the  king  may  not  otherwise  seize  into 
his  hands  the  freehold  of  the  subject.  IVond's  Itist*  f>l  4.  None 
shall  distrain  any  freeholders  to  answer  for  their  freeholds,  or 
any  thing  touching  the  same,  without  the  king  s  writ.  Slat* 
52  H.  S*  c.  22.  Nor  shall  any  person  be  compelled  to  answer 
for  his  freehold,  before  any  lord  of  a  manor,  &c,  Stat.  \& 
Ric.  2.  c.  12.  See  this  Diet.  tit.  Liberty.  As  to  the  freehold 
qualifications  necessary  in  certain  cases,  see  this  Diet.  tits.  Par* 
ltd ment,  Juru,  &e. ;  and  further  for  the  definition  and  description 
of  freehold  estates,  title  Estate. 

FREEHOLDERS.  Such  as  hold  any  freehold  estate.  By 
the  ancient  laws  of  Scotland,  freeholders  were  called  mililesj  and 
freehold,  in  this  kingdom,  hath  been  sometimes  taken  in  oppo- 
sition to  viltenage,  it  being  lands  in  the  hands  of  the  gentry  and 
better  sort  of  tenants,  by  certain  tenure,  who  were  always 
freeholders,  contrary  to  what  was  in  the  possession  of  the 
inferior  people,  held  at  the  will  of  the  lord.  Lambard. 

FREEMAN,  liber  homo.~]  One  distinguished  from  a  slave; 
that  is,  born  or  made  free ;  and  these  have  divers  privileges 
beyond  others.  Tn  the  distinction  of  a  freeman  from  a  vassal 
under  the  feudal  policy,  liber  homo  was  commonly  opposed  to 
vassus  or  vassallus  ;  the  former  denoting  an  allodial  proprietor ; 
the  latter,  one  who  held  of  a  superior.    See  tit.  Tenures. 

The  title  of  a  freeman  is  also  given  to  any  one  admitted  to 
the  freedom  of  a  corporate  town,  or  of  any  other  corporate 
body,  consisting,  among  other  members,  of  those  called  //  eemen. 
See  tits.  Corporation,  London. 

FH KE-M  ASONS.    See  Masons. 

FREE-WARREN.    See  Warren. 

FREIGHT,  Fr.  fret. ~]  The  money  paid  for  carriage  of 
goods  by  sea ;  or  in  a  larger  sense,  it  is  taken  for  the  price  paid 
for  the  use  of  a  ship  to  transport  goods ;  and  for  the  cargo,  or 
burthen  of  the  ship.  Ships  are  freighted  either  by  the  ton,  or 
by  the  great :  and  in  respect  of  time,  the  freight  is  agreed  for, 
at  so  much  per  month,  or  at  a  certain  sura  for  the  whole 
voyage.  If  a  ship  freighted  by  the  great,  happens  to  be  cast 
away,  the  freight  is  lost ;  but  if  a  merchant  agrees  by  the  ton, 
or  at  so  much  for  every  piece  of  commodities,  and  by  any  acci- 
dent the  ship  is  cast  away,  if  part  of  the  goods  is  saved,  it  is 
said  she  ought  to  be  answered  her  freight  pro  rata :  and  when 
a  ship  is  insured  and  such  a  misfortune  happens,  the  insured 
commonly  transfer  those  goods  over  to  the  assurers,  towards 
a  satisfaction  of  what  they  make  good.    I^ex  Mercat. 

If  freight  is  agreed  for  the  lading  and  unlading  of  cattle 
at  such  a  port,  and  some  die  before  the  ship  arrives  there,  the 
whole  freight  shall  be  paid  for  the  living  and  the  dead ;  but 
if  the  agreement  be  for  transporting  them,  freight  shall  be 
only  paid  for  the  living:  it  is  the  same  of  slaves.    Ihid,  85. 

In  this  country  the  usual  clause  in  the  charterparty, 
whereby  the  merchant  hinds  the  cargo,  does  not  give  to  the 
owner  a  lien  on  the  cargo  for  any  payment  for  which  he  might 
not  detain  it  in  the  absence  of  such  a  clause,  so  that  with  us  the 
clause  is  wholly  inoperative.  In  the  cases  where  a  Hen  is 
allowed,  it  is  not  derived  from  this  clause,  but  either  from  some 
general  principle  of  law,  or  some  special  contract.  Where  it 
depends  upon  the  general  principle  of  haw,  it  is  confined  to  the 
specific  chattels  or  some  part  thereof,  in  respect  of  which  the 


payment  is  t 

by  a  ship  cannot  he  detained  for  a  breach  of  a  covenant  to 
furnish  a  full  cargo ;  or  for  demurrage  (15  East,  54-7)  ;  or  for 
pilotage  or  port  charges,  although  the  freighter  may  have  en. 
gaged  to  pay  them,    4  B.  §  A.  630. 

An  entire  ship  was  chartered  for  a  voyage  out  and  home 
and  by  the  terms  of  the  charterparty,  the  merchant  covenanted 
to  pay  for  the  homeward  cargo  at  certain  rates  per  ton,  on 
delivery  of  the  cargo  at  Liverpool,  by  bills  at  three  months, 
to  load  a  full  cargo,  and  to  pay  demurrage,  and  he  bound  the 
goods  to  the  performance  of  his  covenants:  decided  the  owner 
could  not  detain  the  goods,  either  for  the  freight  of  such  as 
were  put  on  board,  but  afterwards  re-landed  on  compulsion,  or 
for  dead  freight,  or  for  demurrage.  3  M.  §  S.  005.  And  a  bill 
filed  in  Chancery,  to  obtain  a  declaration  that  the  shipowners 
were  entitled  to  a  lien  in  equity,  was  dismissed.    2  Mcr,  4-0L 

By  another  charterparty,  containing  the  same  obligatory 
clause,  an  entire  ship  was  let  to  freight  for  a  voyage  out  and 
home,  at  a  definite  sum,  payable  by  instalments,  in  the  progress 
and  at  the  end  of  the  voyage:  held,  the  owner  could  not  detain 
the  goods  for  the  payment  of  the  money,  7  Taunt.  14: 
2  Marsh.  339.  S.  C. 

In  each  of  these  two  cases  the  goods  belonged  to  the  charterer 
himself,  who  had  become  bankrupt.  The  latter  was  decided 
upon  consideration  of  the  nature  of  a  lien,  as  being  right  to 
detain  something  of  which  the  party  has  possession;  and  as 
the  entire  ship  was  let  to  freight,  the  merchant  charterer  was 
considered  to  be  the  owner  pro  tem]X)re,  and  the  goods  on  board 
to  be  in  his  possession,  and  not  of  the  owner,  who  had  let  out 
the  ship. 

It  has,  however,  been  since  held,  that  although  by  the 
language  of  the  charterparty,  it  may  be  expressed  that  the 
owner  or  master  lets  the  ship  to  freight,  this  phrase  does  not 
necessarily  import  that  the  possession  of  the  ship  is  given  up 
and  taken  by  the  charterer.  And  the  result  of  the  cases  seems 
to  be,  that  this  must  depend  upon  the  terms  of  the  instrument 
taken  altogether,  or  upon  the  purpose  and  object  of  it.  See 
4  M.  $  &  288  :  2  B.  Moo.  294 :  8  Taunt.  293 :  Christie  v. 
Lapis,  2  B.  $  II  410:  5  Moo.  211. 

From  the  case  of  Saville  v.  Campion,  2  B.  $  A.  503,  and  also 
from  Christie  v.  Lewis,  it  seems  that  the  right  of  lien  for 
freight  does  not  absolutely  depend  on  a  particular  covenant  to 
pay  on  delivery  of  the  cargo,  whereby  the  payment  and  delivery 
are  expressly  made  concomitant  acts;  but  this  may  exist  if  it 
appears  from  the  instrument  that  the  payment  is  to  be  made 
in  cash  or  bills  before  or  at  the  delivery  of  the  cargo;  or  even 
if  it  does  not  appear  that  the  delivery  is  to  precede  such 
payment.  The  cases  also  show  that  the  goods  of  the  charterer 
may  be  detained,  not  only  for  freight  properly  so  called,  but 
also  for  a  sum  agreed  to  be  paid  for  the  use  and  hire  of  the 
ship,  although  the  goods  of  others  laden  in  the  ship  can  only  be 
detained  for  the  sums  they  may  have  agreed  to  pay  to  the 
charterer,  or  that  maybe  mentioned  in  the  bill  of  lading;  and 
that  the  bankruptcy  of  the  charterer,  or  any  assignment  or 
pledge  made  by  him  of  his  goods,  does  not  deprive  the  owner 
of  his  right.    4  B.  $  A.  ft'JO. 

Where  pavment  is  to  be  made  by  approved  bills,  if  the 
owner  object  to  a  bill  delivered  to  him,  but  afterwards  nego- 
ciate  it,  he  thereby  loses  the  benefit  of  his  objection,  and  his 
right  to  detain  the  goods.   3  B.  $  A.  497* 

The  master  of  a" ship  has  not  a  lien  on  the  freight  for  hu 


wages,  nor  for  his  disbursements  on  account  of  his  ship  during 
the"  voyage,  nor  for  premiums  paid  by  him  abroad  for  tbe 
purpose  of  procuring  the  cargo.    Smith  v.  Plumber,  1  Barn.  Of 


The  master  has  a  special  property  in  the  vessel,  and  may 
declare  for  the  freight  of  goods  as  carried  in  his  vessel,  tnougn 
he  be  not  the  owner.    Shields  v.  Davis,  6  Taunt.  05* 

But  pavment  of  the  freight  to  the  owners  on  their  demana 
will  be  a  discharge  against  a  claim  by  the  master,  not  only  in 
the  case  of  goods  brought  in  a  general  ship,  but  also  in  tnc  caw 


FREIGHT. 


of  an  agreement  not  under  seal,  made  between  the  master  and 
the  charterer,  and  although  the  master  may  have  previous!  v 
given  notice  not  to  pay  the  freight  to  anv  person  hut  himself. 
3  B.  $  C.  647- 

The  time  and  manner  of  payment  of  freight  are  frequently 
regulated  by  express  stipulation's  in  the  charterparty,  and  then 
the  payment  must  be  according  to  the  agreement.  If  there  be 
no  express  stipulation,  we  have  seen  that  the  master  is  not 
bound  to  part  with  the  goods  until  his  freight  is  paid. 

It  is  also  often  provided  by  eh  arte  rpar  ties,  that  the  goods 
shall  be  delivered  agreeably  to  bills  of  lading  to  he  signed  by 
the  master,  and  he,  on  receiving  the  goods,  signs  bills  of  lading 
for  delivery  on  payment  of  freight,  or  with  words  of  similar 
import,  giving  him  a  right  to  refuse  delivery  to  the  person 
designated  by  the  bill  of  lading  without  such  payment*  It 
sometimes  happens  that  the  master  does  not  insist  upon  the 
exercise  of  this  right,  and  it  was  at  one  time  much  questioned 
whether  the  merchant  charterer  was  answerable  for  the  freight : 
it  is  now  decided  that  he  is.  See  cases,  8  Term  Rep.  45  : 
I  Taunt.  300:  13  East,  565, 

If  a  consignee  receive  goods  in  pursuance  of  the  usual  bill 
of  lading,  by  which  it  is  expressed  he  is  to  pay  the  freight,  by 
such  receipt  he  makes  himself  debtor  for  the  freight,  and  mav 
be  sued  for  it,  2  Shon\  443.  And  although  it  was  held 
otherwise  by  Lord  Kenyan  in  1  Esp,  23.  it  has  since  been 
decided,  that  although  there  is  no  original  privity  of  contract 
between  the  purchasers  from  consignees  and  the  owner,  vet  the 
taking  of  goods  by  purchasers  under  a  bill  of  lading  'is  evi- 
dence of  a  new  agreement  by  them  as  the  ultimate  appointees 
of  the  shippers,  to  pay  the'  freight  for  the  carriage  of  the 
goods,  the  delivery  being  stipulated  with  the  shippers  to  be 
made  to  the  consignees  named  in  the  bill  of  lading,  or  their 
assigns,  he  or  they  paying  freight  for  the  same,    13  East,  399. 

But  where  A.  and  R,  merchants  abroad,  shipped  tobacco  for 
Liverpool,  consigned  to  A.  himself  there,  to  whose  order  the 
bills  of  lading  were  made,  and  one  of  the  bills  was  sent  inclosed 
in  a  letter  from  the  shippers  to  C.  at  Liverpool,  advising  him 
of  such  consignment  to  A,,  and  that  A.  intended  to  proceed  to 
Liverpool ;  but  in  case  he  should  not  arrive  in  time,  desiring 
C.  to  do  the  best  for  them.  The  tobacco  having  arrived  in  a 
damaged  state,  and  requiring  to  be  landed,  was  deposited  in 
the  king's  warehouse,  pursuant  to  the  statute;  and  altar- 
wards  G,  acting  as  agent  for  A.  within  the  knowledge  of  the 
captain,  made  an  entry  of  it  in  his  own  name  in  the  custom- 
house to  avoid  seizure.  Held,  that  this  was  not  such  an  ac- 
ceptance of  the  cargo  by  C.  as  would  make  him  liable  to  the 
captain  for  the  freight.    / Vard  v.  Fcifon,  1  East \507. 

If  part  of  the  lading  be  on  ship-board,  and  through  some  mis- 
fortune happening  to  the  merchant,  he  had  not  his  full  lading 
abroad  at  the  time  agreed,  the  master  shall  have  freight  by 
way  of  damage,  for  the  time  those  goods  were  on  board  ;  and  is 
at  his  liberty  to  contract  with  another,  lest  he  lose  his  season 
and  voyage;  and  where  a  ship  is  not  ready  to  take  in,  or  the 
merchant  not  ready  to  lade  his  goods  abroad',  the  parties  are  not 
only  so  at  liberty,  but  the  person  damnified  may  bring  an 
action  against  the  other  and  recover  his  damages  sustained. 
Leg.  Rkod. 

If  the  freighter  of  a  ship  shall  lade  on  hoard  prohibited 
goods,  or  unlawful  merchandize,  whereby  the  ship  is  detained, 
or  the  voyage  impeded,  he  shall  answer  the  freight  agreed  for. 
Style,  220.  And  when  goods  are  laden  abroad,  and  the  ship 
hath  broken  ground,  the  merchant  may  not  afterwards  unlade 
them ;  for  if  he  then  changes  his  mind,  and  resolves  not  to 
venture,  but  will  unlade  again,  bv  the  marine  law  the  freight 
becomes  due.  If  a  master  freights  out  his  ship,  and  afterwards 
secretly  takes  in  goods  unknown  to  the  first  laders,  by  the  law 
marine  he  forfeits  his  freight  ;  and  if  a  master  of  a  ship  shall 
put  into  any  other  port  than  what  the  ship  was  freighted  to,  he 
shall  answer  damages  to  the  merchant ;  unless  he  is  forced  in 
by  storm,  enemies,  or  pirates  ;  and  in  that  case  he  is  obliged 
to  sail  to  the  port  agreed,  at  his  own  expence.    Leg.  Otcron. 


A  ship  is  freighted  so  much  out  and  so  much  in,  there  shall  he 
no  freight  due  till  the  voyage  is  performed;  so  that  if  the  ship 
be  cast  away,  coming  home,  the  freight  outwards,  as  wTell  as 
inwards,  are  both  gune.  ]  Brownl  21.  And  if  no  freight  be 
payable  till  the  return,  if  the  ship  is  lost  returning,  the  freight 
outwards  shall  be  lost  as  well  as  that  inwards.  Mai.  98.  And 
see  2  CL  Ca.  75:  2  Fern.  212:  and  also  Dough  541,  542.  that 
where  a  ship  perishes,  the  whole  freight  from  the  last  place  or 
time  of  payment  will  be  lost. 

By  charterparty  the  freighter  covenanted  to  pay  to  the 
owner  freight,  at  and  after  a  rate  per  ton  per  month  for  six 
months  at  least,  and  so  on  in  proportion  for  further  time,  till 
her  discharge  or  being  lost,  &c*  to  be  paid  as  follows,  viz.  so 
much  as  might  be  earned  on  arrival  of  the  ship  at  her  destined 
port  abroad,  within  ten  days  after  her  arrival  there,  and  the 
remainder  at  specified  periods.  This  was  held  to  constitute  one 
entire  covenant,  and  that  the  arrival  of  the  ship  at  her  out- 
ward bound  port  was  a  condition  precedent  to  the  owner's 
right  to  recover  any  freight :  and  therefore  the  ship  being  lost 
on  her  outward  voyage,  the  owner  was  not  entitled  to  recover 
any  portion  of  freight.    2  B.  $  A.  1 7- 

If  a  freighted  ship  becomes  disabled  without  the  masters 
fault,  he  has  his  option  to  re-fit  (if  possible,  in  convenient 
time),  or  to  hire  another  ship  to  carry  the  goods.  If  the  mer- 
chant will  not  agree  to  this,  the  master  is  entitled  to  the  full 
freight  for  the  whole  voyage.    1  Bl.  Rep.  1£)0. 

And  if  the  ship  is  disabled  or  taken  when  part  of  the  voyage 
is  performed,  a  rateable  proportion  of  the  freight  shall  be  paid 
for  the  goods  saved.    2  Burr.  882. 

And  further,  as  to  the  cases  in  which  the  owner  of  the  ship  is 
entitled  to  recover  freight  pro  rata,  where  only  part  6f 
the  goods  are  conveyed  to  their  destination,  or  the  whole 
voyage  is  not  performed,  see  Abhott  on  Shipping,  300.  307. 
5th  edit. 

A  shipowner  having  first  insured  his  ship  with  A.  and  his 
freight  with  B.  for  a  certain  voyage,  and  having  notice  of  an 
embargo  laid  on  the  ship  in  a  foreign  port,  abandons  the  ship 
and  freight  to  the  respective  underwriters,  and  receives  from 
them  the  whole  amount  of  their  subscriptions  as  for  a  total  loss 
of  both;  first  undertaking,  by  a  memorandum  on  the  skip 
policy,  to  assign  to  the  underwriters  thereon  his  interest  in  the 
ship,  and  to  account  to  them  for  it;  and  afterwards  under- 
taking, by  a  similar  memorandum  on  the  freight  policy,  to 
assign  to  those  underwriters  all  right  of  rccovcrv,  eompensa- 
tion,  &c.  The  ship  being  afterwards  liberated,  and  earning 
freight,  which  was  received  by  the  assured,  held,  that  how- 
ever  the  question  of  priority  as  to  the  title  of  the  freight  might 
have  been  as  between  the  different  sets  of  underwriters  liti- 
gating out  of  the  same  fund,  and  however  the  weight  of 
argument  might  preponderate  more  in  favour  of  the  under- 
writers on  the  Ship,  yet  that  the  assured,  who  had  received  the 
freight  from  the  shippers  of  goods,  was  at  all  events  liable  on 
his  express  undertaking  to  pay  it  over  to  the  underwriters  on 
freight ;  and  that  without  deducting  the  expenees  of  provi- 
sions, wages,  &c,  which  were  charges  on  the  owner  before  the 
abandonment,  and  on  the  underwriters  on  the  ship  afterwards. 
Thompson  v.  Rowcrqft,  4  East's  Rep.  34. 

F reight  may  be  insured  for  part  of  a  voyage  without  notice 
to  the  underwriters  of  the  ultimate  destination*  1.5  East's 
Rep.  324. 

A  policy  on  freight  at  and  from  the  ship's  port  of  lading  at 
J.  to  her  port  of  discharge,  with  leave  to  call  at  intermediate 
ports,  and  there  discharge,  exchange,  or  take  goods  on  board, 
covers  the  freight  of  goods  laden  at  any  intermediate  port ;  and 
therefore  where  the  ship,  having  sailed  with  a  cargo  laden  at 
J.  was  cast  on  shore  at  an  intermediate  port,  and  lost  part  of 
her  cargo,  and  there  took  other  goods  on  board  and  arrived  at 
her  port  of  discharge  and  earned  freight,  the  assured,  who  had 
abandoned  to  the  underwiter,  and  had  adjusted  with  him  as 
for  a  total  loss,  was  held  liable  to  the  underwriter  for  the 
freight  of  the  part  of  the  cargo  laden  at  the  intermediate  port. 


FRE 


Barclay  v.  Stirling,  5  M.       &  6:    and  sec  G  Taunt.  3: 

1  Marsh.  R.  402. 

By  a  charterparty  a  ship  was  deserihed  to  be  of  the  harden 
of  21)1  tuns,  and  the  freighter  covenanted  to  hide  a  full  and 
complete  cargo.  The  Court  of  K.  B<  held  that  the  lading  of 
goods,  equal  in  number  of  tons  to  the  tonnage  described  in  the 
eharlerparty,  was  not  a  performance  of  tins  covenant  :  but 
that  the  freighter  was  bound  to  put  on  board  as  much  goods  as 
the  ship  was  capable  of  carrying  with  safety.    Hunter  v.  Fry, 

2  Barn*  $  Aid.  421.  And  where  there  is  a  custom  in  the 
country  to  compress  cotton  wool  by  machinery  to  improve  the 
stowage,  a  full  cargo  means  a  cargo  so  stowed.  Benson  v. 
Schneider,  7  Taunt*  272. 

The  flag  officers  of  a  fleet  have  no  right  to  any  share  in  the 
freight  (or  gratuity)  which  is  given  by  government  to  a  cap- 
tain of  a  ship  of  war  for  carrying  public  treasure.  Montague 
v.  Janverhiy  3  TV.  P.  Taunton,  442.  Nor  for  carrying  the 
money  of  individuals.  IVarren  v.  Shereff,  5  Maule  $ 
wyn,8&. 

*  See  now  stat.  59  G.  3.  c.  25.  for  fixing  the  rate,  and  direct- 
ing the  disposal  of  freight-money  for  conveying  specie  and 
jewels  on  board  king's  ships. 

If  the  covenant  in  a  charterparty  by  deed  be  that  the  goods 
shall  be  delivered  at  London,  and  the  freighters  by  parol  direct 
them  to  be  delivered  at  Liverpool,  which  is  accordingly  done,  the 
master  cannot  recover  on  the  charterparty  freight  for  such 
delivery,  since  the  contract  by  deed  cannot  be  altered  by  parol. 
Thomson  v.  Brown,  1  Moo.  35$  :  and  see  1  East,  3\{):  8  Taunt. 
2.14.  But  if  the  subsequent  agreement  is  not  inconsistent 
with  the  prior  deed,  it  may  be  sued  on  in  assumpsit.  12  East, 
578:  and  see  3  Bing.  635.  Sec  further  this  Diet.  tits. 
Charttrparlu,  Insurance,  Merchant 

FRENCH  Language,  anciently  used  in  the  law  records. 
See  tit.  Pleading. 

FRENCHMAN.  Heretofore  a  term  for  every  stranger 
or  outlandish  man.  Bract,  lib.  3.  tract.  2.  c.  15.  See  Francigenw. 

FRENDLESS-MAN.    See  Friendless-man. 

FRENDWITE.  From  Saxon  freond,  amicus,  and  ?ritc, 
nuilcta.]  A  mulct  or  fine  exacted  of  him  who  harboured  his 
outlawed  friend.    BlounL    But  see  Fleta,  lib.  1.  c.  7- 

FRESCA.  Fresh  water,  or  rain,  and  land  floods.  Chart. 
Aniiq.  in  Somner  of  Gavelkind,  p.  132. 

FRESH  DISSEISIN.  Frist. a  disscixiua,  from  Ft.  f rajs, 
recens;  and  disseisin,  possessione  ejicere.^  That  disseisin  which 
a  man  might  formerly  seek  to  defeat  of  himself,  and  by  his 
own  power,  without  resorting  to  the  king  or  the  law  ;  as 
where  it  was  not  above  fifteen  days  old,  or  of  some  other  short 
continuance.  Britton,  c\  5.  Of  this  Bracton  writes  at  large, 
concluding  it  to  be  arbitrary.    Lib,  4.  c.  5.    See  tit.  Disseisin. 

Fiiesh  Fine.  A  fine  levied  within  a  year  past:  it  is  men- 
tioned in  the  statute  of  Weslm.  2.  13  Ed.  1.  ai.  2.  c.  45. 

Frksii  Force,  f risen  foriia.~]  Is  a  force  newly  done  in 
any  city,  borough,  &c.  And  if  a  person  be  disseised  of  any 
lands  or  tenements  within  such  a  city  or  borough,  he  who  hath 
a  right  to  the  land,  by  the  usage  and  custom  of  the  said  city, 
&c.  may  bring  his  assise  or  bill  of  fresh  force,  within  forty  days 
after  the  force  committed,  and  recover  the  lands.  F.  N.  B.  7  : 
Old  Nat.  Br.  4.  This  remedy  may  be  also  had  where  any  man 
is  deforced  of  any  lands,  after  the  death  of  his  ancestor,  to 
whom  he  is  heir,  or  after  the  death  of  tenant  for  life,  or  in  tail, 
in  dower,  &c,  within  forty  days  after  the  title  accrued ;  and  in 
a  bill  of  fresh  force,  the  plaintiff  or  demandant  shall  make  pro- 
testation to  sue  in  the  nature  of  what  writ  he  will,  as  assise  of 
viortdancesior,  of  novel  disseisin,  intrusion,  &c,  Ne?v  NaL  Br. 
15.  The  assise  or  bill  of  fresh  force  is  sued  out  without  any  writ 
from  the  Chancery;  but  after  the  forty  days,  there  is  to  be  a 
writ  out  of  Chancery,  directed  to  the  mayor,  &c.  But  this 
writ  is  absolute  since  ejectments  have  come  in  use  for  reco- 
vering the  possession  of  lands,  &c. 

FfiSSH  Suit,  or  pursuit,  recens  insecutio.^  Such  a  present 
and  earnest  following  of  an  offender,  where  a  robbery  is  com- 


mitted, asne   ^ 

covered  until  he  be  apprehended.  Vide  j>ost.  And  the  benefit 
of  such  pursuit  of  a  felon  is,  that  the  party  pursuing  shall  have 
his  goods  restored  to  him,  which  otherwise  are  forfeited  to  the 
king.  Staundf.  PL  Cor.  lib.  3.  c.  10.  $  12.  When  an  offender 
is  thus  apprehended  and  indicted,  upon  which  he  is  convicted 
the  party  robbed  shall  have  restitution  of  his  goods;  and 
though  the  party  robbed  do  not  apprehend  the  thief  presently 
but  that  it  be  some  time  after  the  robbery,  if  the  party  did 
what  in  him  lay  to  take  the  offender ;  and  notwithstanding  in 
such  case  he  happen  to  be  apprehended  by  some  other  person, 
it  shall  be  adjudged  fresh  pursuit.  Tenncs  de  Ley.  h  has 
been  anciently  hoklen,  that  to  make  a  fresh  suit,  the  party 
ought  to  make  hue  and  cry  with  all  convenient  speed,  and  to 
have  taken  the  offender  himself,  &c.  But  at  this  day,  if  the 
party  hath  been  guilty  of  no  gross  negligence,  but  liath  used 
all  reasonable  care  in  inquiring  after,  pursuing,  and  appre- 
hending the  felon,  he  shall  be  allowed  to  have  made  sufficient 
fresh  suit.  2  Hank.  P.  C.  c.  23.  Also  it  is  said,  that  the 
judging  of  fresh  suit  is  in  the  discretion  of  the  court,  though  it 
ought  to  be  found  by  the  jury ;  and  the  justices  may,  if  they 
think  fit,  award  restitution  without  making  any  inquisition 
concerning  the  same.  2  Hawk.  P.  C,  c.  23.  See  tit.  Hue  and 
Cry. 

Where  a  gaoler  immediately  pursues  a  felon,  or  other  pri- 
soner, escaping  from  prison,  it  is  fresh  suit,  to  excuse  the 
gaoler:  and  if  a  lord  follow  his  distress  into  another's  ground, 
on  its  being  driven  off  the  premises,  this  is  called  fresh  suit;  m 
where  a  tenant  pursues  his  cattle,  that  escape  or  stray  into  an- 
other man's  lands.  Fresh  suit  may  be  either  within  the  view, 
or  without,  as  to  which  the  law  makes  some  difference ;  and  it 
has  been  said  that  fresh  suit  may  continue  for  seven  years. 
3  Pep.  S.  P.  C.    See  tits.  Arrest,  Distress,  Escape. 

V KETUM  BIUTANNICUM.  It  is  used  in  our  ancient 
writings  for  the  Streights  between  Dover  and  Calais. 

FRETTUM ;  FRECTUM.  The  freight  of  a  ship  or 
freight  money*  Acquietari  facieiis frettum  ua  t  itan,  &c.  Claus, 
17*  John  m.  1  (>. 

FRIBURGH,  or  F R I T 1 1 B U R G H,frideburgum,  from  the 
Snx.frid,  i.  e.  pax,  and  borge,  fidejussor.]  The  same  with 
frank  pledge;  the  one  being  in  the  time  of  the  Saxons,  and  the 
other  since  the  Conquest;  of  these  frib urghs,  Bracton  treats, 
lib.  3,  tract.  2.  c.  10.  And  they  are  particularly  described  in 
the  laws  of  King  Edward,  set  out  by  Lombard,  foi  lA 
Fleta  likewise  writes  on  this  subject,  lib.  I.  c.  47«  And  %/- 
man  makes  a  difference  between^// iborg  m&frithhurg;  saving 
the  first  signifies  libere  securilas,  and  the  other  pacts  securitas. 
Although  friburghs  or  frithburghers  were  anciently  required 
as  principal  pledges  or  sureties  for  their  neighbour  for  the 
keeping  of  the  peace,  yet  certain  great  persons  were  a  sufficient 
assurance  for  themselves  and  their  menial  servants.  Skene, 
See  tit.  Court- Leet. 

FRIDSTOLL;  FRITHSTOW,  Sax.  f  rid,  pax,  and  slot, 
sedes.]  A  seat,  chair,  or  place  of  peace.  In  the  charter  of 
immunities  granted  to  the  church  of  St.  Peter  in  York,  hy 
Henry  and  confirmed  anno  5  II.  7.  Fridstoll  is  expounded 
cathedra  pads  $  quiet udin is,  $?c.  And  there  were  many 
such  in  England;  but  the  most  famous  was  at  Beverley,  whu'ti 
had  this  inscription :  kmc  sedes  lapidea  freedstoll  dicdur,  i-  e. 
pads  cathedra,  ad  quam  reus  fugiendo  pervemens,  ontmnwtm 
ha  bet  securitateni.    Camd.    See  tits.  Abjuration,  Sanctuary. 

FRIENDLESS-MAN.  The  old  Saxon  word  for  an  out- 
law:  because  he  was,  upon  his  expulsion  from  the  kings  pro- 
tection, denied  all  help  of  friends  after  certain  days;  nam 
forhfeeit  amicos.     Bract,  lib.  3.  tract.  2.  c.  12.    fcee  BR 

Frendwite.  t         .  .  ~ 

FRIENDLY  SOCIETIES.  Associations,  chiefly  among 
the  most  industrious  of  the  lower  and  middling  class  of  trades- 
men, for  the  purpose  of  affording  each  other  relief  in  «u«*ft 
and  their  widows  and  children  some  assistance  at  their  aew* 
These  have  been  thought  worthy  the  protection  of  the  by* 


PIUENDL V  SOCIETIES. 


F  It  U 


attire  to  prevent  frauds  which  h;ul  arisen  from  the  irregular 
principles  on  which  many  of  them  were  conducted.  For  this 
purpose  were  passed  the  33  G.  3.  c.  5±:  35  G.  3.  c.  111; 
43  G.  3.  c.  J 1 1  :  49  G.  3.  c.  m  s  and  5<)  G.  $.  c.  128. 

By  the  10  G.  4.  c,  o6\  which  extends  to  Great  Britain 
and  Ireland j  all  of  the  above,  as  well  as  the  Irish  statutes 
(35  G.  3.  e.  111.  §  1  :  and  36  G,  3.  c.  58.)  are  repealed 
after  the  expiration  of  three  years,  or  on  existing  societies 
previously  conforming  to  the  act    §  I,  40.    The  following 
is  a  short  outline  of  its  provisions :— Any  number  of  persons 
may  form  themselves  into  a  society,  and  raise  among  them- 
selves a  fund  for  their  mutual  benefit,  and  make  and  alter 
rules,  impose  fines.,  cVe.  §  2.    Societies  shall  declare  in  their 
rules  the  purpose  of  their  establishment,  Sec. ;  and  direct  the 
uses  to  which  the  money  subscribed  shall  be  appropriated ;  and 
may  impose  penalty  on  treasurer,  &c.  for  misapplication  of 
money.  §  3*    The  rules  of  every  society  shall  be  submitted  to, 
and  approved  by,  the  barrister  appointed  to  certify  the  savings' 
banks  in  England,  to  the  lord  advocate  or  his  deputies  in 
Scotland,  and  to  a  barrister  appointed  by  the  attorney-general 
in  Ireland  (unless  they  are  copies  of  approved  rules  of  other 
societies  already  enrolled  under  the  act  in  the  same  county), 
and  deposited  with  clerk  of  the  peace,  to  be  confirmed  by  jus- 
tices at  sessions,  and  the  enrolment  certified  by  clerk  of  the 
peace.  §  4,    An  appeal  is  given  to  the  sessions  in  case  of  rules 
being  rejected  by  the  barrister,  &c*  §  5.    Rules  are  not  to  be 
allowed,  unless  justices  are  satisfied  with  the  tables  of  pay- 
ment to  the  members.  §  G.     So  society  is  to  be  entitled  to  the 
benefit  of  this  act  until  their  rules  have  been  entered  in  a 
book  for  the  inspection  of  all  the  members,  &c,  and  a  tran- 
script thereof  deposited  with  the  clerk  of  the  peace,   §  7. 
Hides,  when  entered  and  deposited,  binding  on  the  members, 
and  a  copy  of  the  transcript  is  to  be  received  in  evidence.  §  8. 
No  confirmed  rule  to  be  altered  but  at  a  general  meeting  of 
the  society,  &c.  §  $    Rules  shall  specify  place  of  meeting  and 
duties  of  officers ;  but  societies  may  alter  their  place  of  meeting 
on  giving  seven  days'  notice  in  writing  to  the  clerk  of  the 
peace.  §  1 0.    Societies  may  appoint  officers,  and  require  secu- 
rities for  offices  of  trust,  by  bond,  to  be  given  to  the  clerk  of 
the  peace,  who  may  sue  thereon  for  the  use  of  such  societies. 
$11.    Appointment  and  powers  of  committees.  §  lisJ.  Trea- 
surer, with  consent  of  the  soc  iety,  to  invest  surplus  of  contri- 
butions in  the  public  funds,  savings'  banks,  or  government 
securities.  §  ]  J.    Treasurer,  &e.  to  render  accounts,  and  pay 
over  balances,  &c. ;  and  in  case  of  neglect,  application  to  be 
made  to  the  Court  of  Exchequer  in  England  or  Ireland,  and 
the  Court  of  Session  in  Scotland,  who  may  proceed  thereon  in  a 
summary  way.  §  i  4-.  W  here  persons  are  seised  of  lands  or  other 
property  as  trustees  for  any  society,  and  they  are  out  of  the 
jurisdiction  of  the  court,  &c,  court  may  appoint  a  person  to 
convey.  §  \5.    In  absence,  &c.  of  trustees,  court  may  order 
stock  to  be  transferred,  and  the  dividends  paid.  §  1 6\    No  fee 
to  be  taken  by  any  officer  for  proceedings  in  such  courts.  §  17. 
The  secretary,  deputy  secretary,  or  accountant-general  of  Bank, 
&cfJ  or  the  one  of  them,  shall  be  the  persons  named  in  orders 
for  making  transfers,  except  in  the  cases  therein  mentioned. 
§  18,    The  act  to  be  an  indemnity  to  the  Bank.  §  }().  Exe- 
cutors of  officers  shall  pay  money  "due  to  societies  in  prefer- 
ence to  other  debts.  §  20.    All  estates  and  effects  of  societies 


Rules  to  be  made  to  direct  how-  all  disputes  shall  be  settled  ;  if 
referred  to  arbitration,  arbitrators  to  be  appointed,  whose  award 
may  be  enforced  by  one  justice.  §  2J.    Disputes  may  be  re- 
ferred to  justices,  if  so  directed  by  the  rules.  §  28.    Orders  of 
justices  final.   §  <2<J,    Funds  may  be  subscribed  into  savings* 
banks:  §30:  or  into  the  Bank' of  England.  §  51.  Minors, 
with  consent  of  parents,  &c.  may  be  members  of  societies.  §  32. 
Societies  shall  make  annual  audits  and  statement  of  the  funds. 
§  33.    Returns  of  sickness  and  mortality  to  be  made  to  the 
clerks  of  the  peace  within  three  months  after  end  of  year  1835, 
and  every  subsequent  five  years.  §  34.    Returns  to  be  trans- 
mitted every  five  years  to  secretary  of  state,  to  be  laid  before 
parliament.    §  35.    Societies  not  making  returns  shall  lose  the 
benefit  of  this  act.   §  36-    All  instruments  taken  under,  or 
authorised  by  the  act,  &c.3  exempt  from  stamp  duties.    §  37- 
Act  to  extend  to  all  present  and  future  societies.  §  3£f.  Socie- 
ties already  enrolled,  not  conforming  to  the  provisions  of  the 
act  within  three  years,  shall  cease  to  be  entitled  to  the  provi- 
sions of  the  repealed  acts.  §  40. 

FRIAR,  Lzt.Jrater,  Fr.JhreQ  The  name  of  an  order  of 
religious  persons,  of  which  there  were  four  principal  branches, 
viz.  1.  Minors,  Grey  Friars,  or  Franciscans.  2.  Augustines. 
3.  Dominicans,  or  Black  Friars.  4.  White  Friars,  or  Carme- 
lites, of  which  the  rest  descend.  See  stat.  4  if.  7.  c.  17 . 
Lt/udetrood  de  lief  is.  Dow  i  fats,  c.  I . 

'  F  R I A  R;C) BS  E  R  V A  N  T,  f rater  observans.il  A  branch  of 
the  Franciscan  friars,  who  were  minors,  as  well  as  the  Con- 
ventuals and  Capuchins.  They  were  called  Observants  because 
they  arc  not  combined  together  in  any  cloister,  convent,  or 
corporation,  as  the  Conventuals  are:  but  tied  themselves  to 
observe  the  rules  of  their  order  more  strictly  than  the  Con- 
ventuals, and  upon  a  singularity  of  zeal  separated  themselves 
from  them,  living  in  certain  places  of  their  own  choosing. 
Zach.  de  Rep.  Fa  tes,  de  Regular,  c.  12.  They  are  mentioned 
in  the  stat.  25  H.  8.  c.  1  '2. 

FRILING,  FREOLING,  from  $z\.freoh,  liber,  and  ling, 
progenies.]    A  freeman  born. 

FRIPPERER,  Fr.fripier,  I  e.  interpolator.]  O  ne  that 
scours  and  furbishes  up  old  clothes  to  sell  again  ;  a  kind  of 
broker.^  See .  stat.  1  Jac.  1.  e.  21.  and  tit.  Brokers. 

F  RISC  US,   Fresh  uncultivated  ground. 
p.  56. 

FRITH,  Sax.] 
Saxons  held  woods 
sanctuaries. 


Won.  AngL  torn,  2. 


A  wood,  from  /rid,  pax ;  for  the  English 
to  be  sacred,  and  therefore  made  them 
Sir  Edward  Coke  expounds  it  a  plain  between 
woods,  or  a  lawn.    Co  Lit.  5.    Camden  in  his  Britannia 
useth  it  for  an  arm  of  the  sea,  or  a  streight,  between  two  lands, 
from  the  word  frelum. 

FRITH  BRECH,  pads  violatio.^  The  breaking  of  the 
peace.    LL.  JEthelred,  c.  6.    See  Grithbrcche. 

FRITHGEAR,  from  Sax.  frith,  or  ft  id,  pax,  and  gear, 
annus  ]  The  year  of  jubilee,  or  of  meeting  for  peace"  and 
friendship.  Somn. 

FRITHGILD.  A  Guildhall;  also  a  company  or  fra- 
ternity. 

FRITHMAN.  One  belonging  to  such  fraternity  or  com- 
pany. Blount. 

FRITHMOTE,  is  mentioned  in  the  records  of  the  county 
palatine  of  Chester:  per  frithmote  J.  Stanley,  Ar.  clamat 


to  be  vested  in  trustees,  Sec.  for  the  time  being,  who  may  bring  capere,  annuatim  de  'villa  de  Ohon,  tpue  est  infra  feodum  man 
and  defend  actions,  &e.  §21.    Responsibility  of  treasurer  or  — J ' —   '     -  — 


trustees  to  be  limited  to  the  money  they  actually  receive.  §  22. 
Payments  by  society  to  persons  appearing  to  be  next  of  kin 
declared  valid.  §  23.  Sums  not  exceeding  201.  due  to  members 
who  die  intestate,  may  be  paid  without  probate.  §  #4.  One 
justice  may  determine  complaints  of  fraud,  &c,  and  punish  by 
fine  or  imprisonment.  §  L25.  Societies  may  be  dissolved  by 
five-sixths  in  value  of  the  members,  and  ihe  consent  of  all  par- 
ties receiving  relief;  but  the  intended  appropriation  of  the  funds 
is  to  be  stated  in  the  plan  of  dissolution,  and  such  funds  are  only 
to  be  divisible  for  the  general  purposes  of  the  societies,   §  26. 

VOL,  [« 


nerium  de,  eye.  10  sol.  quos  comites  Cestria?  ante  confeciionem 
charia*  prcud.  solebant  capere.  PL  in  Bin.  apud  Ce&triam 
1 4  H.  7. 

FRITHSOKE,  FRITHSOKEN,  from  Sax.  frith,  pax, 
and  socne,  libertas.]  Surety  of  defence,  a  jurisdiction  for  the 
purpose  of  preserving  the  peace  J  according  to  Fleta,  libertas 
habendi  Jranci  plesii ;  sen  vmmunitatis  locus.    Cornel,  Blount. 

FRODMORTBL,    rather  FREOMORTEL,  from  Sax, 
freo,  free,  and  morthdel,  homicide.]    An  immunity  for 
mining  manslaughter.    Mm*  AngL  torn.  l.  p.  173. ' 

FRUIT,  Stealing  of  .1    See  tit.  Gardens. 
4  v 
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FRUMGYLD,  Sax.]  The  first  payment  made  to  the 
kindred  of  a  person  slain,  towards  the  recompence  of  his 
nun  tier.    EL.  Edmund. 

FRUMSTOL.  The  chief  seat  or  mansion  house  ;  which  is 
called  bv  some  the  Homestal.    Leg,  Ina>,  c.  38. 

FRUSCA  TERFLE.  Waste  and  desert  lands.  Mm.  Angl. 
lorn.  2.  p.  327. 

FRUSSURA,  from  Vv.  froissure~\  A  breaking  down; 
also  a  ploughing  or  breaking  up.  Frussura  domornm  is  house- 
breaking; and  frussura  terra;,  new  broke  land.  Mori*  Angl 
torn.  2.  p.  394. 

FRU STRUM  TERR/E.    A  small  piece  or  parcel  of  land, 
Domesday. 

FRU  TECTUM.    A  place  where  shrubs  or  tall  herbs  do 
grow.    Mon.  Ant*L  torn.  3.  p.  22. 
FRYTH.    See  Frith. 

FUAGF.  In  the  reign  of  King  Edward  III.  the  Black 
Prince,  having  Acquitain  granted  him,  laid  an  imposition  of 
i  n  age  upon  the  sub  jects  of  that  dukedom,  i.  c.  12d-  for  every 
'fire.  RoL  Pari  25  Ed.  3.  And  it  is  probable  that  the  hearth 
money  imposed  anno  16  Car.  2.  took  its  original  from  hence. 
See  tit.  Fumage. 

FUEL.  By  the  43  Eliz.  c.  I  k  (repealed  by  the  5  G.  4. 
c.  74,  §  23.)  if  any  person  shall  sell  billet  wood  or  faggots  for 
fuel  under  the  assise,  &c.  on  presentment  thereof  upon  oath  by 
six  persons  sworn  by  a  justice  of  peace,  the  party  may  be  set 
on  the  pillory,  in  the  next  market  town,  with  a  faggot,  &c. 
bound  to  some  part  of  his  body.  None  are  to  buy  fuel  but 
such  as  will  burn  it  or  retail  it  to  those  who  do,  on  pain  to 
forfeit  the  treble  value ;  also  no  person  may  alter  any  mark  or 
assise  of  fuel,  on  the  like  forfeiture.  Stats*  7  Ed.  6.  c>  7: 
43  Elk.  c.  1 4.    See  tit.  Common. 

FUER,  Fr.  far,  Ld.t.ftgere.~]  Flight  is  used  substantively 
though  it  be  a  verb,  and  is  two-fold,  fucr  hi  fail,  or  in  facto, 
when  a  man  doth  apparently  and  corporally  fly  ;  imdfuer  in 
let/,  in  lege,  when  being  called  in  the  county  court  he  appoareth 
not,  which  is  flight  in  the  interpretation  of  the  law.  Slandf. 
PI.  Cor.  lib*  3.  c.  2%. 

FUGA  CAT  A  LLC)  RUM.  A  drove  of  cattle ;  fugaiorcs 
carrucarum,  waggoners  who  drive  oxen,  without  beating  or 
goading.    Fleia,  lib.  2.  c.  78. 

FUGACIA.  A  chase;  m  fugaiio  is  hunting,  or  the  pri- 
vilege to  hunt,  Blount. 

FUG  AM  FECIT,  was  where  it  was  found  hy  inquisition 
that  a  person  fled  for  felony,  &c.  And  if  flight  and  felony 
were  found  on  an  indictment  for  felony,  or  before  the  coroner, 
where  a  murder  was  committed,  the  offender  .should  forfeit  all 
his  goods,  and  the  issues  of  his  lands,  till  he  was  acquitted  or 
pardoned;  and  it  was  held,  that  when  one  indicted  of  any 
capital  crime,  before  justices  of  Oyer,  &c.  was  acquitted  at  his 
trial,  but  found  to  have  fled,  he  should,  notwithstanding  his 
acquittal,  forfeit  his  goods:  but  not  the  issues  of  his  lands, 
because  by  acquittal  the  land  was  discharged,  and  consequently 
the  issues.  3  InsL  218.  The  party  might  in  all  cases,  except 
that  of  the  coroner's  inquest,  traverse  the  finding  of  a  ft/gam 
fecit;  and  the  particulars  of  the  goods  found  to  be  forfeited, 
might  be  always  traversed;  also  whenever  the  indictment 
against  a  man  was  insufficient,  the  finding  of  a  fugam  feck 
would  not  hurt  him.  2  Hawk.  P.  C.  c.  4f).  Making  default 
in  appearance  on  an  indictment,  &c,  whereby  outlawry  was 
awarded,  was  a  flight  in  law. 

By  7  and  8  G-  4.  c,  28.  §  5.  where  a  person  is  indicted  for 
treason  or  felony,  the  jury  shall  not  he  charged  to  inquire  of 
his  lands,  tenants,  or  goods,  or  whether  he  fled. 

In  Scotland,  where  a  criminal  does  not  obey  the  citation  to 
answer,  the  court  pronounces  sentence  of  fugitation  against 
him,  which  induces  a  forfeiture  of  goods  and  chattels  to  the 
crown.  See  this  Diet.  tits.  Exigent,  Outlawry,  Forfeiture. 
FUGITIO,  pro  fuga.— Knighton,  Anno  1537- 
FUGITIVES'  GOODS,  bona  fugi iivor urn r\  The  goods 
of  him  that  fled  upon  felony,  which  after  the  flight  lawfully 


found  on  recoiu  ocuougcu.  to  uiv  *u*g  ui  ium  ui  me  manor 
5  Rep.  10[). 

Fugitives  over  Sea.  By  two  ancient  and  obsolete,  if  not 
expired,  statutes;  9  Ed.  3.  c.  10:  5  JRic.  2.  st.  2.  c,  2  ;  to 
depart  this  realm  over  the  sea,  without  the  king's  licence, 
except  it  were  great  men  and  merchants,  and  the  ting's 
soldiers,  incurred  forfeiture  of  goods:  and  masters  of  ships, 
&c.  carrying  such  persons  beyond  sea,  forfeited  their  vessels ; 
also  if  any  searcher  of  any  port  negligently  suffered  any  per- 
sons to  pass,  he  should  he  imprisoned,  &c.  See  tits.  Aliens, 
Allegiance,  Foreign  Service,  Treason. 

FULLAGE.  .  See  tits.  Age.  Infant. 

FULLUM  AQU/F.  A  fleam  or  stream  of  water,  such  as 
conies  from  a  mill. 

F U M  A G E ,  / u m agi u w .  ]  I ) u  11  for  soil,  or  m an u ri n g  of  land 
with  dung.  Chart.  It.  2  :  Pat.  5  Ed.  4.  And  this  word  has 
been  sometimes  used  for  smoke  money,  a  customary  payment 
for  every  house  that  had  a  chimney.  Domesday.  See  1  Comm. 
324.  and  this  Diet.  tit.  Taxes. 

FUMADOES.  Pilchards  garbaged  and  salted,  then  hung 
in  the  smolvc,  and  pressed  ;  so  called  in  Spain  and  Italy,  whither 
they  are  exported  in  great  abundance.  See  tits.  Fish,  Navi- 
gation Acts. 

FUN  DITORES,  is  used  for  pioneers,  in  Pat.  10  Ed,  2.  m.  1, 

FUNDS.    See  tits.  National  Debt,  Stock-brokers,  Stocks, 

FUNERAL  CHARGES.  The  executor  or  administrator 
must  bury  the  deceased  in  a  manner  suitable  to  the  estate  he 
leaves  behind  him.  2  Comm.  50$.  Funeral  expences,  according 
to  the  degree  and  quality  of  the  deceased,  are  to  be  allowed 
before  all  other  debts  and  charges  (3  Inst.  202);  but  if  the 
personal  representative  be  guilty  of  extravagance,  it  is  a  specks 
of  devastavit,  which  shall  only  he  prejudicial  to  himself,  and 
not  to  the  creditors  nr  legatees.'  Salk,  19^-  4  Dow.  P.  C.  227- 

In  strictness  no  funeral  expences  are  allowable  against  a 
creditor,  except  for  the  coffin,  ringing  the  bell,  parson,  clerk, 
and  bearers*  fees*;  but  not  for  pall  or  ornaments;  per  Haft 
1  Salt  2<ju\  Ten  pounds  are  enough  to  be  allowed  for  the 
funeral  of  one  in  debt ;  per  Holt.  Baron  Powell  in  bis  circuit 
would  allow  but  1 U.  (id.  as  all  the  necessary  charge.  Comb.  $f& 
And  it  would  seem  40*.  was  once  the  usual  sum  in  case  of  an 
insolvent.    Sec  Salk.  196:  Codolp.  p.  2.  c.  2b\  §  2. 

In  the  time  of  Lord  Hardwich  10/.  appears  to  have  been  the 
established  allowance  as  against  creditors.    3  Atk.  11J). 

Where  the  deceased  had  been  a  captain  in  the  army,  the 
Court  of  K.  B.  latelv  held  that  79**  was  too  large  a  sum,  and 
intimated  that  20/'  would  now  be  the  proper  allowance. 
1  B.  #  Ad.  260. 

A  liberal  scale  is  adopted  as  against  other  persons  than  cre- 
ditors where  there  are  sufficient  assets. 

A  person  died  in  debt,  and  600/.  was  laid  out  in  his  funeral: 
decreed  the  same  should  be  a  debt,  payable  out  of  a  trust  estate, 
charged  with  payment  of  debts,  he  being  a  man  of  great  estate 
and  reputation  in  his  country,  and  buried  there,  but  had  he 
been  buried  elsewhere,  it  seemed  his  funeral  might  have  beta 
more  private,  and  the  court  would  not  have  allowed  so  much. 
Prec.  Ch.  27-  See  also  14  Fes.  364.  But  the  court  m  I 
recent  case  refused  to  allow  2  210/.  for  the  funeral  expences  ol 
a  nobleman  whose  personal  estate  was  believed  to  be  solvent  at 
his  death,  but  ultimately  from  unforeseen  circumstances  proveu 
to  be  insolvent.    4  Sim.  512.  , 

Where  (previous  to  the  11  G.  2.  c.  18.  enabling  freemen 
London  to  bequeath  their  whole  personal  estate)  a  citizen 
London  devised  700/.  for  mourning,  the  question  was,  u  u 
should  come  out  of  the  whole  estate,  or  out  of  the  egatory 
part  only  ;  it  was  insisted  that  if  there  had  been  no  direction 
bv  the  will,  or  if  the  will  had  directed  that  the  expences  ot 


the  funeral  should  not  exceed  such  a  sum,  there  the  deduct  on 
must  have  been  out  of  the  whole  estate-  Per  cur.  *lm« 
devised  bv  the  will  must  come  out  of  the  legatory  part,  m 
not  to  lessen  the  orphanage  and  customary  part.    ~  \ 

The  funeral  expences  of  a  freeman  of  London  dying  ww* 
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tatc  arc  to  be  paid  out  of  the  general  personal  estate,  and  not 
the  dead  man's  part  merely.    Swinb.  Pt.  3.  c.  16»  pL  3. 

Settlements  for  separate  maintenance  of  the  wife  shall  never 
extend  to  funeral  charges;  and  though  she  made  a  will  (ac- 
cording to  a  power  given  her),  and  an  executor,  and  gave 
several  legacies,  but  there  was  no  residuum  for  the  executor, 
the  husband's  estate  in  the  hands  of  a  devisee,  subject  to  the 
payment  of  debts,  was  made  liable  to  the  funeral  charges  of  the 
wife,  G  Mod.  Sl- 
it appears  to  be  now  decided,  that,  in  the  absence  of  evidence 
to  charge  any  other  person,  an  executor  with  assets  is  answer- 
able in  point  of  law,  without  any  express  contract  for  the 
funeral  expences  of  his  testator  suitable  to  his  degree.  3  Camp. 
208  :  3  Y.  #  /.  28.    See  also  1  B.  &  Ad.  262. 

But  it  is  not  clear  whether  the  judgment  should  be  de  bonis 
propr'tis,  or  de  bonis  test  at  oris,  or  consequently  whether  plene 
administravit  is  a  good  plea.  It  should  seem,  however,  that 
naming  the  defendant  executor  in  the  declaration  is  surplus- 
age, and  that  he  is  liable  de  bonis  propriis,  if  liable  at  all ;  hut 
that,  since  the  maintenance  of  the  action  is  dependent  on  the 
fact  of  his  being  an  executor  with  assets,  he  may  show  under 
the  general  issue  that  his  testator  left  none*  Williams  on 
Ex  ecu  tors  j  1101. 

FUNGIBLES,  Moveable  goods  which  may  be  estimated 
by  weight,  number,  or  measure.  In  this  sense,  jewels,  paint- 
ings, or  other  works  of  art  or  taste,  are  not  fungibles,  their 
value  differing  in  each  individual,  without  possessing  any  com- 
mon standard.    BcWs  Scotch  Law  Diet 

FURCA  ct  FOSSA  ;  the  gallows  and  the  pit.]    In  ancient 
privileges  granted  by  our  kings,  it  signified  a  jurisdiction  of  j 
punishing  felons ;  that  is,  men  by  hanging  and  women  with 
drowning.    And  Sir  Edward  Coke  says,  fossa  is  taken  away, 
but  that  furca  remains.    3  Inst*  58  :  and  see  Skene. 

FURCA  RE  AD  TASSUM.    To  pitch  corn  with  a  fork  in 
loading  a  waggon,  or  in  making  a  rick  or  mow.  CoweL 

FURCAM  et  FLAGELLUM.  The  meanest  of  all  servile 
tenures  when  the  bondman  was  at  the  disposal  of  his  lord  for 
life  and  limb.    Placit.  Term  Mich.  2  Joh. :  Rot.  7. 

FURIGELDUM.  A  mulct  paid  for  theft :  by  the  laws  of 
King  Kthclred,  it  is  allowed,  that  they  shall  be  witnesses  qui 
numptam  furigeldum  reddidcrunt,  i.  e.  who  never  were  accused 
of  theft. 

FURIOSITY.  Madness,  as  distinguished  from  fatuity  Osr 
ideotcy. 

FURIOUS  DRIVING.  By  1  G,  4.  c.  4.  if  any  person 
shall  be  maimed  or  injured  by  reason  of  the  wanton  or  furious 
driving  or  racing,  or  by  the  wilful  misconduct  of  any  coach- 
man, or  other  person  having  the  cliarge  of  any  stage  coach  or 
public  carriage ;  such  wanton  and  furious  driving  or  racing,  or 
wilful  misconduct,  shall  he  a  misdemeanor,  punishable  by  fine 
and  imprisonment. 

The  act  does  not  extend  to  hackney  coaches  drawn  by  two 
horses  only,  and  not  plying  for  hire  as  stage  coaches, 

FURLONG.  A  quantity  of  ground  containing  generally 
forty  poles  or  perches  in  length,  every  pole  being  sixteen  feet 
and  a  half;  eight  of  which  furlongs  make  a  mile  ;  it  is  other-  | 


wise  the  eighth  part  of  an  acre  of  land  in  quantity.  Stat. 
3b  Ed.  t,  sL  5.  c.  ().  In  the  former  acceptation,  the  Romans 
call  it  stadium;  and  in  the  latter  juger urn.  Also  the  word 
furlong  has  been  sometimes  used  for  a  piece  of  land  of  more  or 
less  acres* 

FURNACES,  The  stat.  1  and  2  G.  4.  c.  41.  enables  the 
court  to  award  costs  (to  be  paid  by  the  convicted  party)  upon 
the  conviction  of  a  nuisance  occasioned  by  furnaces  used  in 
working  steam  engines,  and  to  make  an  order  for  remedying 
such  nuisance.  By  §  3.  these  provisions  are  not  to  extend  to 
the  owners  of  furnaces  used  solely  for  working  mines  or  smelt- 
ing ores. 

FURNAGIUM.    See  Fomagium. 

FURNARIUS.  A  baker  who  keeps  an  oven  ;  hence  fur- 
niare  signifies  to  bake  or  put  any  thing  in  the  oven.  Mai, 
Paris  anno  1258. 

FUHR,  furrura,  from  the  Fr,  f oarer,  i.  c.  pcllicularc.*]  The 
coat  or  covering  of  a  beast.  The  stat.  24  EL  8.  c.  \S.  mentions 
different  kinds  of  it,  viz.  sables  ;  which  are  a  rich  furr,  of  colour 
between  black  and  brown,  the  skin  of  a  beast  called  a  sable,  of 
bigness  between  a  pole-cat  and  an  ordinary  cat,  bred  in  Russia 
and  Tartary.  Lucerns,  the  skin  of  a  beast  of  that  name,  near 
the  size  of  a  wolf,  in  colour  neither  red  nor  brown,  but  between 
both,  and  mingled  with  black  spots;  which  are  bred  in  Mus- 
covy; and  is  a  very  rich  furr.  Genets,  a  beast's  skin  so  called, 
in  bigness  between  a  cat  and  a  weazle,  nailed  like  a  cat,  and 
of  that  nature ;  and  of  two  kinds,  black  and  grey,  the  black 
most  precious  which  hath  black  spots  upon  it  hardly  to  be  seen; 
this  beast  is  the  product  of  Spain.  Foins  arc  of  fashion  like 
the  sable,  the  top  of  the  furr  is  black,  and  the  ground  whiteish ; 
bred  for  the  most  part  in  France.  Morten  is  a  beast  very  like 
the  .sable,  the  skin  something  coarser,  produced  in  England 
and  Ireland,  and  all  countries  not  too  cold ;  but  the  best  are  in 
Ireland.  Resides  these,  there  are  the  Jit ch  or  pole-cat ;  the 
calabar,  a  little  beast,  in  bigness  near  a  squirrel ;  miniver,  being 
the  bellies  of  squirrels  ;  and  shanks,  or  what  is  called  badge, 
&c,  all  of  them  furs  of  foreign  countries,  some  whereof  make 
a  large  branch  of  their  inland  traffick. 

FURST  and  FONDONG,  Sax.]  Time  to  advise,  or  to 
take  counsel.    Leg.  H.  L  c.  46. 

FORTHCOMING.    See  Forthcoming. 

FURZE,  maliciously  setting  fire  to,  wherever  growing,  is 
felony  by  7  and  8  G.  4.  c.  30.  §  17. 

FURTUM.    Theft  or  robbery  of  any  kind. 

FUSTIANS.  No  person  shall  dress  fustians  with  any  other 
instrument  than  the  broad  sheers,  under  the  penalty  of  20s. 
And  the  master  and  wardens  of  the  company  of  Cloth  workers 
in  London,  &e.  have  power  to  search  the  workmanship  of  sheer- 
men,  as  well  for  fustian,  as  cloth.  Stats.*  II  IE  7.  c.  27 
39  Eliz.c.  13.    See  this  Diet.  tit.  Manufacturers. 

FYRDERINGA;  FYRTHING;  FYRDUNG.  From 
Sax.  Jirdernng,  i.  e.  cxpeditioius  apparatus*^  A  going  out  to 
war,  or  a  military  expedition  at  the  king's  command;  not  going 
upon  which,  when  summoned,  was  punished  by  fine  at  the 
king's  pleasure.  Leg.  EI.  X*  c.  10.  Blount  calls  it  an  expe- 
dition ;  or  a  fault  or  trespass  for  not  going  upon  the  same. 


G. 

GAB  GAB 

GAR  EL,  gabella,  gablum,  gahlagium,  in  Fr.  gabelle,  i.  e.  service,  &c.  And  where  it  was  a  payment  of  rent,  those  who 
vectigalr}  This  word  hath  the  same  signification  among  paid  it  were  termed  gabiatores.  Domesday,  Co.  Lit.  21 3.  It 
our  ancient  writers,  as  gabelle  had  formerly  in  France  ;  it  is  a  is  by  some  authors  "distinguished  from  tribute ;  gabel  being  a 
tax;  but  hath  been  variously  used;  as  for  a  rent,  custom,   tax  on  moveables,  tribute  on  immoveables.    When  the  word 
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gabel  was  formerly  mentioned  in  France  without  any  addition 
to  it,  it  signified  the  tax  on  salt ;  though  afterwards  it  was 
applied  to  ail  otfaer  taxes* 

GABLE-END,  -gabubm*}    The  head  or  extreme  part  of  a 
house  or  building.     Paroch.  Antuj.  L2Sti. 

GABULUS  DENARIORUM.  Rent  paid  in  money.  Selden 
on  Tithes  y  p.  321, 

(i  AFOLD-GILD,  Sax.]  The  payment  of  tribute  or  custom; 
it  sometimes  denotes  usury* 

GAFOLD-LAND,  or  GAFUL-LAND,  Terra  cmsuaUs*2 
Land  liable  to  taxes ;  and  rented  or  let  for  rent.    Sax.  Did. 

GAGE,  Fr.  Lat.  vadium^}  A  pawn  or  pledge.  Glanv.  lib.  10. 
c.6. 

GAG  Eft  DE  DELIVER  ANTE,  is  where  he  that  hath 
taken  a  distress  being  sued,  hath  not  delivered  the  cattle,  &c. 
that  were  distrained ;  then  he  shall  not  only  avow  the  distress, 
but  gager  deliverance,  i.  e.  put  in  surety,  or  pledges,  that  he 
will  deliver  them.  F.  N.  B.  67-  9*-  This  gager  de  deliverance 
is  had  on  suing  out  replevens,  upon  the  plaintiff's  paying  the 
same:  and  it  is  said  the  parties  are  to  be  at  issue,  or  there  is  to 
be  a  demurrer  in  law,  before  gager  deliverance  is  allowed ;  and 
if  a  man  claim  any  property  in  the  goods,  or  the  beasts  are 
dead  in  the  pound,' the  party  shall  not  gage,  &c.  Kitch.  lk>. 
See  this  Diet,  tits.  Distress,  Replevin. 

GAGER  DEL  LEY,  Wager  of  Lew.    See  that  title. 

GAINAGE,  gainagium,  i,  e,  plaustri  apparatus,  Fr.  gaU 
qnage,  viz.  lucrum.^  ^  The  gain  or  profit  of  tilled  or  planted 
land,  raised  by  cultivating  it;  and  the  draught,  plough,  and 
furniture  for  carrying  on  the  work  of  tillage,  by  the  baser  kind 
of  soke-men  or  villeins.  Gainage  was  only  applied  to  arable 
land,  when  they  that  had  it  in  occupation,  had  nothing  thereof 
but  the  profit  raised  by  it  from  their  own  labour,  towards 
their  sustenance,  nor  any  other  title  but  at  the  lrrds  will ;  and 
gainer  is  used  for  a  soke-man,  that  hath  such  land  in  occupation. 
Bract  lib.  U  c.  9:  Old.  Nat.  Br,  117-  The  word  gain  is 
mentioned  by  West.  Symb.  par.  2.  sect.  Bi  where  he  says  land 
in  demesne/but  not  in  gain,  &c.  And  in  the  stat.  51  H>  3. 
sf.  4,  there  are  these  words ;  "  no  man  shall  be  distrained  by 
his  beasts  that  gain  the  land.'— In  the  statute  of  Magna 
Charta,  c,  14-  by  gainage  is  meant  no  more  than  the  plough- 
tackle,  or  implements  of  husbandry,  without  any  respect  to 
gain  or  profit ;  where  it  is  said  of  the  knight  and  freeholder,  he 
shall  be  amerced  salvo  contenemento  suo ;  the  merchant  or 
trader,  salvo  merchdndisa  sua  ;  and  the  villein  or  countryman 
salvo  gain  agio  sua,  &c.  In  which  cases  it  was,  that  the  merchant 
and  husbandman  should  not  be  hindered,  to  the  detriment  of 
the  public,  or  be  undone  by  arbitrary  fines ;  and  the  villein  had 
-his  wainage,  to  the  end  that  the  plough  might  not  stand  still  ; 
for  which  reason  the  husbandmen  at  this  day  are  allowed  a  like 
privilege  by  law,  that  their  beasts  of  the  plough  are  not  in 
many  cases  liable  to  distress.    See  tit.  Distress. 

GAINERY,  Fr,  Gaigncrie.~]  Tillage,  or  the  profit  arising 
from  it,  or  of  the  beasts  employed  therein.    Stat.  Weslm.  h 

cc.  1 6,  17-  - 

GALEA.  A  galley,  or  swift  sailing  ship.  Tlovcd.  p.  ()82,  6<)2. 

GALLETL  According  to  Somner  were  viri  Galeati;  but 
Knighton  savs  thev  were  Welchraen. 

GALLIGASKINS.  Wide  hose  or  breeches  having  their 
name  from  their  use  bv  the  Gaseoigns.  Diet. 

GALL  I-HALI  PENCE.  A  kind  of  coin  which,  with  sus- 
kins  and  doit  kins,  were  forbidden  by  the  stat,  3  H.  5.  c*  1.  It 
is  said  they  were  brought  into  this  kingdom  by  the  Genoese 
merchants,  who,  trading  hither  in  galleys,  lived  commonly  in  a 
lane  near  Tower-street,  and  were  called  galley-men,  landing 
their  goods  at  Galley-key,  and  traded  with  their  own  small  silver 
coin  termed  galley  halfpence.  Stows  Survey,  137-  See  tit.  Coin. 

GALLIMAVVFRY.  A  meal  of  coarse  victuals  given  to 
callev  slaves.  Diet. 

G  ALU  VOL  AT  I UM  (from  gallus,  a  cock).  A  cock-shoot 
or  cock-glade.  Diet, 


GALOCHES,  Fr.]  A  kind  of  shoe,  worn  by  the  Gauls 
in  dirty  weather;  mentioned  in  the  stat.  14  and  15  H.  8, 

c>9> 

GAMBA,  GAMBF.RIA,  GAMBRIA,  Tr.jambiere.']  Mili- 
tary boots  or  defence  for  the  legs.  Diet 

GAM  BE  YSO  N,  gamhezon  um.~]  A  horseman's  coat  used  in 
war,  which  covered  the  legs :  or  rather  a  quilted  coat,  cento, 
vest'tmentum  ex  coacdli  tana  confeclum,  to  put  under  the  armour, 
to  make  it  sit  easy.    Fleta,  lib.  1 .  c.  24?. 

( r A  ME,  anon p in y  fro m  an ceps ,  auenpi^  L  e .  avium  ca pt h.~] 
Birds  or  prey  got  by  fowling  and  hunting. 

The  GAME-LAWS  are  a  system  of  positive  regulations 
introduced  and  confirmed  by  statute. 

These  laws  have  been  the  subject  of  much  discussion;  they 
have  been  stiled  even  from  the  bench  (see  1  Term  Rep.  4[)}, 
an  oppressive  remnant  of  the  ancient  arbitrary  forest  laws, 
under  which,  in  darker  ages,  the  killing  one  of  the  king's  deer 
wlis  equallv  penal  with  murdering  one  of  his  subjects.  See 
this  Diet.  tit.  Forest,  and  4  Cojnrn.  c.  33.  II.  2.  On  the  other 
hand,  the  object  of  them  has  been  well  defined  to  be,  the  pre- 
servation of  the  several  species  of  those  animals  which  would 
soon  be  extirpated  by  a  general  liberty :  and  the  prevention  of 
idleness  and  dissipation  in  husbandmen,  artificers,  and  others  of 
lower  rank.    2  Comm.  41 1.  b.  2.  c.  2J. 

The  game  laws  have  been  materially  altered  by  the  1  and 
2  tl\  1°.  c.  32.  which  has  repealed  all  the  former  statutes  on 
the  subject,  abolished  the  system  of  qualification,  allowed  the 
sale  of  game,  and  introduced  other  new  provisions.  The  efket 
of  this  act,  and  of  the  9  &  *.  c.  6"9-  against  night  poaching, 
may  be  stated  under  the  following  heads: — 

I,  What  shall  be  deemed  Game,  and  when  it  tnt% 

be  taken. 
IL  Of  the  Right  to  kill  Game. 
III.  Of  the  Penalties  for  ttnlanfulfy  killing  Game. 
I  V.  Of  the  Certificate. 
V.  Of  Gamekeepers. 
VI.  Of  buying  and  selling  Game. 
VII.  Of  Trespasses  under  the  Act. 
VilL  Of  Poach  ing  hy  Night. 

L  What  shall  be  deemed  Game,  and  when  it  may  be  taken.— 
Bv  §  2.  of  the  new  act  (I  and  2  W.  <k  c.  32.)  the  word  "  game" 
shall,  for  the  purposes  of  the  act,  include  hares,  pheasants, 
partridges,  arouse Jieath  or  moor  game,  black  game,  and  bustards. 
And  the  words  <>  lord  of  a  manor,"  &c.  shall,  throughout  the 
act,  be  deemed  to  include  a  lady  of  the  same,  respectively. 

By  §  3.  if  any  person  shall  kill  or  take  any  game,  or  use  any 
dog,  gun,  net,  or  other  engine  or  instrument  for  that  purpose, 
on  a  Sundav  or  Christmas-day,  he  shall,  on  conviction  before 
two  justices,  forfeit  for  every  such  offence  not  exceeding  5$ 
together  with  costs.  And  if  any  person  shall  kill  or ^take  any 
partridge,  between  the  1st  of  February  and  the  1st  of  October 
in  any  year,  or  any  black  game  (except  in  the  county  ot 
Somerset  or  Devon,  or  in  the  New  Forest,  in  the  county  ot 
Southampton),  between  the  10th  of  December  in  any  jm 
and  the  20th  of  August  in  the  succeeding  year,  or  in  tW 
county  of  Somerset  or  Devon,  or  in  the  New  Forest  atormio, 
between  the  I  Oth  of  December  in  any  year,  and  the  Wff 
September  in  the  succeeding  year;  or  any  grouse,  common ly 
culled  red  game,  between  the'  10th  of  December  in  any  yea 
and  the  12th  of  August  in  the  succeeding  year,  or  any  bastaru 
between  the  1st  of  March  and  the  1st  of  Sept ember  m  any 
vear  :  every  such  person  shall,  on  conviction  of  any  such  oBOi* 
before  two  justices,  forfeit  for  every  head  of  game  so  killed  or 
taken  not  exceeding  1/.,  together  with  costs.  _ 

And  if  any  person,  with  intent  to  destroy  or  injure  any 
game,  shall  put,  or  cause  to  be  put,  any  poison  o J— 
ingredients,  on  any  ground,  open  or  enclosed,  where 
usually  resort,  or  in  any  highway,  he  shall,  on  conuttum 
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before  two  justices,  forfeit  not  exceeding  10/,  together  with 
costs, 

§  4.  If  any  person  licensed  to  deal  in  game  by  the  act,  shall 
buy  or  sellj  or  knowingly  have  in  his  house,  shop,  stall,  pos- 
session, or  control,  any  bird  of  game  after  the  expiration  of 
ten  days  (one  inclusive,  and  the  other  exclusive)  from  the 
respective  days  in  each  year  on  which  it  shall  become  unlawful 
to  kill  or  take  such  birds  of  game ;  or  if  any  person  not  so 
licensed,  shall  buy  or  sell  any  bird  of  game  after  the  expiration 
of  such  ten  days ;  or  shall  knowingly  have  in  his  house,  pos- 
session, or  control,  any  bird  of  game  (except  birds  of  game 
kept  in  a  mew  or  breeding  place)  after  the  expiration  of  forty 
days  (one  inclusive,  and  the  other  exclusive)  from  the  respec- 
tive days  in  each  year,  on  which  it  shall  become  unlawful  to 
kill  or  take  such  birds  of  game  respectively,  every  such  person 
shall,  upon  conviction  before  two  justices,  forfeit  for  every  head 
of  game  so  bought  or  sold,  or  found  in  his  house,  &c,  not 
exceeding  ]/.  together  with  costs. 

§  24.  If  any  person  not  having  the  right  of  killing  game 
upon  any  land,  nor  having  permission  from  the  person  having 
such  right,  shall  take  out  of  the  nest,  or  destroy  in  the  nest 
upon  such  land,  the  eggs  of  any  bird  of  game,  or  of  any  swan, 
wild  duck,  teal,  or  widgeon,  or  shall  knowingly  have  in  his 
house,  shop,  possession,  or  control,  any  such  eggs  so  taken ;  i 
every  such  person  shall,  on  conviction  before  two  justices, 
forfeit  for  every  egg  so  taken  or  destroyed,  or  so  found  in  his 
house,  &c.  not  exceeding  5s.  together  with  costs. 

II.  Of  the  Right  to  kill  Game—  The  repeal  of  the  former 
acts  does  away  with  all  qualifications  in  respect  of  estate,  or 
personal  dignity ;  and  every  one  is  now  at  liberty  to  kill  game 
on  his  own  land,  or  on  that  of  another  person,  with  the  leave 
of  the  person  entitled  to  the  game,  provided  he  takes  out  the 
necessary  certificate  for  that  purpose* 

By  §  5.  nothing  in  the  act  contained  shall  affect  or  alter 
(except  as  therein  mentioned)  any  act  or  acts  in  force,  by 
which  any  person  using  any  dog,  gun,  net,  or  other  engine, 
for  the  purpose  of  taking  or  killing  any  game  whatever,  or  any 
woodcock,  snipe,  quail,  or  landrail,  or  any  conies,  are  required 
to  have  annual  game  certificates.  And  all  regulations  and 
provisions  contained  in  any  act  or  acts  relative  to  game  certifi- 
cates, so  far  as  they  relate  to  gamekeepers  of  manors,  and  to 
the  amount  of  duty  for  game  certificates  to  be  charged  upon 
or  in  respect  of  gamekeepers  of  manors,  in  the  cases  specified 
in  such  act  or  acts,  shall  extend  to  gamekeepers  of  lands 
appointed  under  the  new  act. 

By  §  6*.  every  person  who  shall  have  obtained  an  annual 
game  certificate  (see  stat.  post,  IV.)  is  authorised  to  kill  and 
take  game;  subject,  however,  to  any  action,  or  such  other  pro- 
ceedings as  are  afterwards  specified  in  the  act,  for  any  trespass 
committed  in  search  or  pursuit  of  it.  But  it  is  provided,  that 
no  certificate!  on  which  a  less  duty  than  3/.  13*.  uV,  is  charge- 
able under  the  acts  relating  to  game  certificates,  shall  authorize 
any  gamekeeper  to  kill  or  take  any  game,  or  to  i;>l<  auv  doir, 
gun,  net,  or  other  engine  or  instrument  for  the  purpose  of 
killing  or  taking  it,  except  within  the  limits  included  in  his 
appointment  as  gamekeeper;  but  that  if  a  gamekeeper  kill  or 
take  any  game,  or  use  any  dog,  &c.,  for  the  purpose  of  killing 
or  taking  it,  beyond  such  limits  as  aforesaid,  he  may  be  pro- 
ceeded against  under  the  act,  or  otherwise,  in  the  same  manner 
as  if  he  had  no  certificate. 

By  §  7.  in  all  cases  where  any  person  shall  occupy  any  land 
under  any  lease  or  agreement  made  previously  to  the  new  act, 
except  in  the  cases  thereinafter  next  excepted,  the  lessor  or 
landlord  is  to  have  the  right  of  entering  upon  such  land,  or  of 
authorizing  any  other  person  having  certificate  to  enter  upon 
such  land,  for  the  purpose  of  killing  or  taking  the  game 
thereon.  And  no  person  occupying  any  land  under  any  lease 
or  agreement,  either  for  life  or  years,  made  previously  to  the 
act,  is  to  have  the  right  to  kill  or  take  the  game  on  such  land ; 
except  where  the  right  of  killing  the  game  upon  such  land  is 


expressly  granted  or  allowed  to  him  by  such  lease  or  agree- 
ment ;  or  except  where,  upon  the  original  granting  or  renewal 
of  such  lease  or  agreement,  a  fine  or  fines  shall  have  been  taken  ; 
or  except  when,  in  the  case  of  a  term  for  years,  such  lease  or 
agreement  shall  have  been  made  for  a  term  exceeding  twenty- 
one  years. 

§  11  ♦  Where  the  lessor  or  landlord  shall  have  reserved  to 
himself  the  right  of  killing  the  game  upon  any  land,  he  may 
authorize  any  other  person  having  a  certificate  to  enter  thereon 
to  kill  it. 

§  12.  Where  the  right  of  killing  the  game  upon  any  land  is 
by  the  act  given  to  the  lessor  or  landlord,  in  exclusion  of  the 
ri^ht  of  the  occupier  of  the  land ;  or  where  such  exclusive 
right  has  been  or  shall  be  specially  reserved  by  or  granted  to, 
or  does  or  shall  belong  to  the  lessor,  landlord,  or  any  person 
other  than  such  occupier ;  then,  if  the  occupier  shall  pursue, 
kill,  or  take  any  game  upun  such  land,  or  give  permission  to 
any  other  person  so  to  do,  without  the  authority  of  the  person 
having  the  right  of  killing  it,  such  occupier  is  liable,  upon  con- 
viction before  two  justices,  to  forfeit  for  such  pursuit,  not 
exceeding  2/, ;  and  for  every  head  of  game  so  killed  or  taken, 
not  exceeding  1/.,  together  with  the  costs. 

§  8.  Nothing  in  the  act  shall  authorize  any  person  seized  or 
holding  any  land  to  kill  the  game,  or  to  permit  any  other 
person  so  to  do,  in  any  case  where  by  deed,  grant,  lease,  or 
written  or  parol  demise  or  contract,  a  right  of  entry  upon  such 
land,  for  the  purpose  of  killing  or  taking  game,  has  been,  or 
shall  be,  reserved,  or  given,  by  any  grantor,  lessor,  landlord, 
or  other  person  ;  nor  shall  anything  in  the  act  defeat  or 
diminish  any  reservation,  exception,  covenant,  or  agreement, 
already  contained  in  any  private  act  of  parliament,  deed,  or 
other  writing,  relating  to  the  game  upon  any  land,  nor  preju- 
dice the  rights  of  any  lord  or  owner  of  any  forest,  chase,  or 
warren,  or  of  any  lord  of  any  manor,  Sec,  or  of  any  steward  of 
the  crown  of  any  manor,  &c,  appertaining  to  his  Majesty. 

By  §  Q.  it  is  also  provided,  that  nothing  in  the  act  shall  alter 
or  affect  the  prerogative  rights  or  privileges  of  his  Majesty, 
nor  the  \  mvers  nor  authorities  vested  in  the  commissioners  of 
his  Majesty's  woods  and  forests  and  land  revenues,  relating  to 
any  of  his  Majesty's  forests  ;  nor  relating  to  the  appointment  of 
any  stewards,  gamekeepers,  or  other  officers  of  any  of  his 
Majesty's  forests,  parks,  or  chases,  or  of  any  hundred,  manoi% 
or  lordship,  being  part  of  the  possessions  and  land  revenues  of 
the  crown,  nor  the  rights,  privileges,  or  immunities,  of  any 
chief  justice  in  eyre  ;  or  any  other  of  the  royal  forest  rights. 

§  10.  Nothing  in  the  act  contained  shall  give  any  owner  of 
cattle-gates,  or  rights  of  common  upon  or  over  any  wastes  or 
commons,  any  interest  or  privilege  which  he  was  not  possessed 
of  before  the  act;  or  authorize  him  to  kill  the  game  found 
on  such  wastes  or  commons;  and  nothing  snail  defeat  or 
diminish  the  rights  or  privileges  which  any  lord  of  any 
manor,  &c,  or  any  steward  of  the  crown  of  any  manor,  &c. 
appertaining  to  his  Majesty,  may  before  the  act  have  exercised 
over  such  wastes  or  commons.  And  the  lord  or  steward  of  the 
crown  of  every  manor,  &c,  shall  have  the  right  to  kill  the 
game  upon  the  wastes  or  commons  within  such  manor,  &c, 
and  to  authorize  any  other  person,  having  a  certificate,  to  enter 
thereon  to  kill  the  game. 

III.  Penalties  for  unlawfully  killing  Game* — By  §23,  if  any 
person  shall  kill  or  take  any  game,  or  use  any  dog,  gun,  net,  or 
other  engine  or  instrument,  for  the  purpose  of  searching  for 
or  killing  or  taking  game,  such  person  not  being  authorized  so 
to  do  for  want  of  a  game  certificate ;  he  shall,  on  conviction  be- 
fore two  justices,  forfeit  for  every  such  offence  not  exceeding  5/. 
Provided,  that  no  person  so  convicted  shall,  by  reason  thereof, 
be  exempted  from  any  penalty  or  liability  under  any  statute  or 
statutes  relating  to  game  certificates  ;  but  that  the  penalty  im- 
posed by  the  new  act  shall  be  deemed  to  be  a  cumulative  penalty. 

From  the  wording  of  this  last  section  of  the  new  statute, 
which  does  not  give  a  penalty  for  every  head  of  game  killed. 
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it  would  seem,  consistently  with  former  decisions,  that  the 
going  in  pursuit  of  game  with  a  dog  and  a  gun  on  the  same 
day  would  only  incur  a  single  penalty,  notwithstanding  several 
birds  or  hares  may  be  killed.  Marriott  v.  Shaw,  1  Com,  275  : 
Reg.  v.  Matthews,  10  Mod.  2f) :  R.  v.  Lovet,  7  T.  R.  152. 
And  see  Crepps  v.  Burden,  Cowp.  64-0.  And  though  several 
persons  may  join  in  using  a  greyhound,  or  killing  a  hare,  this 
\>  still  hut  one  offence  ; 'for  there  is,  in  reality,  but  one  act 
done  by  all.  Burnard  v,  Gosling,  1  T.  /?.  2ol  :  R.  v.  Clark 
Coirp.tilS.  But  where  two  or  more  persons  shoot  or  course 
together,  each  using  a  gun  or  a  dog,  or  where  each  person  sets 
a  snare  for  taking  game,  then  they  will  all  be  liable  to  a 
separate  penalty.  CJirist.  Game  Laws,  l6l  :  Star,  on  Evid. 
tit.  Game,  So  if  a  man  kill  game  on  several  days,  or  uses  a 
gnu  tor  that  purpose,  if  it  be  properly  laid  in  the  conviction, 
that  he  on  such  a  day  killed  or  took  game,  or  used  the  dog  or 
gun  for  that  purpose,  and  then  again  that  he  on  another  day 
killed  game  or  used  the  dog  or  gun  for  the  same  purpose  ;  by 
thus  laying  the  acts  of  sporting  severally,  they  constitute 
separate'  and  distinct  offences,  and  the  party  will  then  be  liable 
to  two  penalties.    Deacons  Game  Laws,  14. 

IV.  Of  the  Certificate.— As  the  new  act  contains  an  express 
reservation,  that  all  the  provisions  contained  in  any  former 
acts  relating  to  game  certificates  shall  still  continue  in  force, 
and  the  20th  section  also  declares  that  the  penalty  thereby 
imposed  shall  be  cumulative  to  the  penalty  imposed  by  any 
former  statute,  it  will  be  proper  to  examine  how  the  law  at 
present  stands  on  this  subject. 

By  52  G.  3.  c,  93.  the  duties  on  game  certificates  are  placed 
under  the  arrangement  of  the  commissioners  of  the  assessed  taxes; 
and  by  Schedule  L.  a  duty  of  Si,  13*;  6d.  is  imposed  upon  an 
annual  certificate,  which  is  required  to  be  taken  out  by  every 
person  who  shall  use  any  dog,  gun,  net,  or  other  engine,  for  the 
purpose  of  taking  or  killing  any  game  whatsoever,  or  any  wood- 
cock, snipe,  quail,  or  landrail,  or  any  conies;  or  who  shall  take 
or  kill  by  any  means  whatsoever,  or  shall  assist  (this  part  of 
the  statute  is  repealed  by  the  subsequent  act  of  54  G,  3.  c.  1 41  : 
see  post),  in  any  manner  in  the  taking  or  killing,  by  any  means 
what  soever  j  any  such  game,  or  other  animals  as  aforesaid,  and 
a  duty  also  of  1/.  5s,  is  imposed  upon  gamekeepers  who  are 
servants  to  persons  charged  with  the  higher  duty.  But  if  the 
gamekeeper  is  not  a  servant  for  whom  the  duties  on  servants 
are  chargeable,  he  is  then  liable  to  the  duty  of  Si,  13s.  6d. 

There  are,  however,  two  exceptions  to  these  duties: — 
1st,  the  taking  of  woodcocks  and  snipes  with  nets  or  springes; 
2d,  the  taking  or  destroying  of  conies  by  the  proprietors  of 
warrens,  or  on  any  enclosed  ground  whatever,  or  by  the  tenants 
of  lands,  cither  by  themselves  or  by  their  direction  or  command. 

By  the  11th  of  the  rules  for  charging  these  duties  which 
are  contained  in  the  schedule  (L.)  to  the  above  act  it  is 
declared,  if  any  person  is  discovered  doing  any  act,  in  re- 
spect whereof  he  shall  be  chargeable  with  the  game  duty,  any 
assessor  or  collector  of  the  parish,  or  any  commissioner  for 
the  county,  or  any  lord  or  gamekeeper  of  the  manor,  or  any 
inspector  or  surveyor  of  taxes  for  the  district,  or  any  person 
duly  assessed  to  the  game  duties,  or  the  owner,  landlord,  lessee, 
or  occupier  of  the  land  in  which  such  person  shall  then  be, 
may  demand  the  production  of  his  certificate ;  which  he  is 
bound  to  produce,  and  to  permit  to  be  read,  and  a  copy  of 
it,  or  of  any  part,  to  be  taken.  In  case  no  such  certificate  shall 
l>e  produced,  the  person  making  the  demand  may  require  the 
other  to  declare  his  christian  and  surname,  and  place  of  resi- 
dence, and  the  parish  and  place  in  which  he  shall  have  been 
assessed  to  the  duties  granted  by  the  act.  And  if  any  one, 
after  such  demand  made,  shall  wilfully  refuse  to  produce  and 
show  his  certificate,  or  in  default  thereof  to  give  his  christian 
and  surname,  &c,  or  shall  produce  any  fictitious  certificate,  or 
give  any  false  name,  Sec,  he  shall  forfeit  20/.,  to  be  recovered 
and  applied  in  the  manner  thereinafter  directed* 

By  54  G.  3,  c*  J  41.  it  is  enacted  that  such  of  the  duties, 
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52  G.  3.  c.  1)3,  as  relate  to  persons  aiding  or  assisting,  or  intending 
to  aid  or  assist,  in  the  taking  or  killing  of  any  game,  or  any 
woodcock,  snipe,  quail,  landrail,  or  coney,  in  the  manner  there- 
inafter mentioned,  shall  cease;  provided  that  the  act  for  aiding 
and  assisting  shall  be  done  in  the  company  or  presence,  and  for 
the  use  of  another  person,  who  shall  have  duly  obtained  a 
certificate,  and  who  shall,  by  virtue  of  such  certificate,  then 
and  there  use  his  own  dog,  gun,  net,  or  other  engine  for 
the  taking  or  killing  of  such  game,  &c.,  and  who  shall  not  act 
therein  by  virtue  of  any  deputation  or  appointment. 

If  an  uncertilicatcd  person  goes  out  with  his  own  dog,  or 
gun,  for  the  purpose  of  sporting,  and,  meeting  with  a  certiri* 
cated  person,  joins  him,  it  would  seem,  from  analogy  to  the 
cases  decided  with  respect  to  the  qualification  under  the  old 
law,  that  he  will  not  be  exempt  from  the  penalty  for  sporting 
without  a  certificate,  either  under  the  above  provision  of  the- 
54  G.  3.  c.  111.,  or  by  reason  of  anything  contained  in  the 
new  act.  See  15  East,  note  (a,)  :  l6  East,  50.  per  Lord  Ellen- 
borough:  Molion  v.  Rogers,  4  Esp.  215. 

The  penalty  imposed"  on  a  party  for  not  producing  his  cer- 
tificate, does  not  attach  by  the  simple  refusal  to  produce  it, 
unless  he  also  refuse  to  give  his  christian  and  surname,  and 
place  of  residence,  and  the  parish  or  place  in  which  he  shall 
have  been  assessed  to  the  duties  on  game  certificates ;  for  the 
default  of  not  producing  the  certificate  is  done  away  with,  if 
the  party,  on  being  required,  communicates  these  further  par- 
ticulars ;*  and  a  person  merely  assisting  another  is  not  bound 
either  to  produce  his  certificate  or  to  give  his  name.  Motion  \\ 
Rogers,  supra. 

The  demand  need  not  be  on  the  land,  hut  must  be  made  so 
immediately  after  the  party  has  left  it  as  to  form  one  transac- 
tion. The  person  making  the  demand  need  not  show  his  own 
certificate:  the  party  refusing  is  liable  to  the  penalties  of  the 
act  if  the  other  is  really  entitled  to  make  the  demand*  5  C.  # 
P.  38. 

V.  Of  Gamekeepers.— A  gamekeeper  is  one  who  has  the 
care  of  keeping  and  preserving  the  game,  being  appointed 
thereto  by  a  lord  of  a  manor. 

Gamekeepers  were  first  introduced  by  the  22  and  23  Car,  2. 
c,  25,  and  various  regulations  were  made  resisting  them  by 
subsequent  statutes;  the  last  of  which  (9  Anne,  c,  26\  §  1.) 
restricted  the  appointment  to  one  for  each  manor. 

By  1  and  2  W.  4.  c.  32.  §  IS.  any  lord  of  a  manor  or  lord- 
ship, or  reputed  manor,  lordship,  or  royalty,  or  any  steward  of 
the  crown  of  any  manor,  lordship,  or  royalty  appertaining  to 
his  Majesty,  by  writing  under  hand  and  seal,  or,  in  case  of  a 
body  corporate /then  under  the  seal  of  such  body  corporate,  may 
appoint  one  or  more  person  or  persons  as  a  gamekeeper  or  game- 
keepers, to  preserve  or  kill  the  game  within  such  manor,  &c., 
for  the  use  of  such  lord  or  steward  thereof;  and  may  authorise 
such  gamekeeper  or  gamekeepers,  within  the  said  limits,  to  seize 
and  take  for  the  use  of  such  lord  or  steward  all  such  dogs,  nets, 
or  other  engines  and  instruments  for  the  killing  or  taking  ot 
game,  as  shall  be  used  within  the  said  limits  by  any  person  not 
authorised  to  kill  game  for  want  of  a  certificate. 

§  14.  Anv  lord  of  a  manor,  &c.  or  any  steward  of  the  awn  ot 
any  manor/ fee.,  appertaining  to  his  Majesty,  may  depute  any 
person  whatever,  whether  acting  as  a  gamekeeper  to  any  oilier 
person  or  not,  or  whether  retained  and  paid  for  as  the  male- 
servant  of  anv  other  person  or  not,  to  be  a  gamekeeper  for  any 
such  manor,  &c,  or  for  such  division  or  district  of  such  manor, 
as  such  lord  or  steward  of  the  crown  shall  think  fit;  and  may 
authorize  such  person,  as  gamekeeper,  to  kill  game  withm  tne 
same,  for  his  own  use,  or  for  the  use  of  any  other  person  or 
persons  who  may  be  specified  in  such  appointment  or  deputa- 
tion :  and  mav  also  give  to  such  person  all  such  powers  ana 
authorities  as'mav  by  virtue  of  the  act  be  given  to  any  game- 
keeper of  a  manor.  But  no  person  so  appointed  game keepe  , 
and  empowered  to  kill  game  for  his  own  use,  or  lor  the  use 
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any  other  person  so  specified  as  aforesaid,  and  not  killing  any 
game  for  the  use  of  the  lord  or  steward  of  the  crown  of  the 
manor,  &c,  or  for  which  such  deputation  or  appointment 
shall  be  given,  shall  be  deemed  to  be  or  paid  for  as  the  game- 
keeper or  male-servant  of  the  lord  or  steward  making  such  ap- 
pointment or  deputation. 

By  §  1,5.  every  person  entitled  to  kill  the  game  upon  any 
lands  in  Wales  of  the  clear  annual  value  of  500/.,  whereof  he 
shall  be  seised  in  fee,  or  as  of  freehold,  or  to  which  he  shall 
otherwise  be  beneficially  entitled  in  his  own  right,  if  such 
lands  shall  not  be  within  the  hounds  of  any  manor,  lordship, 
or  royalty,  or  if,  being  within  the  same,  they  shall  have  been 
enfranchised  or  alienated  therefrom,  may  appoint,  by  Writing 
under  his  hand  and  seal,  a  gamekeeper  or  gamekeepers  to  pre- 
serve or  kill  the  game  over  and  upon  such  his  lands,  and  also 
over  and  upon  the  lands  in  Wales  of  any  other  person,  who, 
being  entitled  to  kill  the  game  upon  such  last-mentioned  lands, 
shall  by  licence  in  writing  authorize  him  to  appoint  a  game* 
keeper  or  gamekeepers  to  preserve  or  kill  the  game  thereupon, 
such  last-mentioned  lands  not  being  within  the  bounds  of  any 
manor,  lordship,  or  royalty,  or  having  been  enfranchised  or 
alienated  therefrom.  And  the  person  so  appointing  a  game- 
keeper or  gamekeepers  may  authorize  him  or  them  to  seize 
and  take,  for  the  use  of  the  person  so  appointing,  upon  the 
lands  of  which  he  or  they  shall  be  appointed  gamekeeper  or 
gamekeepers,  all  such  dogs,  nets,  or  other  engines  and  instru- 
ments for  the  taking  or  killing  of  game  as  shall  be  used  upon 
the  said  lands  by  any  person  not  authorized  to  kill  game,  for 
want  of  a  certificate. 

§  16.  No  appointment  or  deputation  of  a  gamekeeper,  by 
virtue  of  the  act,  shall  be  valid,  until  it  shall  be  registered  with 
the  clerk  of  the  peace  for  the  county,  &c,  wherein  the  manor, 
&c,  or  the  hinds  shall  be  situate,  in  respect  of  which  such 
gamekeeper  shall  have  been  appointed.  And  in  case  the 
appointment  of  any  gamekeeper  shall  expire,  or  be  revoked,  by 
dismissal  or  otherwise,  all  powers  and  authorities  given  to  him 
by  virtue  of  the  act  shall  cease. 

A  gamekeeper  having  a  certificate  on  which  a  less  duty  than 
31.  13s.  6d.  lias  been  paid,  is  not  authorized  to  kill  game  except 
within  the  limits  of  his  appointment.    See  §  6.  attic,  IL 

Under  the  former  laws  it  was  held,  that  the  lord  of  a  hun- 
dred or  wapenstake  could  not  giant  a  deputation  to  a  game- 
keeper. Earl  of  Ailcsbun/  v.  Patteson,  1  Dang.  2B.  And 
the  same  principle  upon  which  that  case  was  decided,  would 
seem  to  apply  to  any  case  arising  under  the  1 3th  section  of  the 
new  act ;  namely,  that  the  word  "royalty,"  being  used  in  that 
section  after  the  word  manor,  must  mean  a  royalty  of  the 
same  nature  with  a  manor  ;  for  if  a  royalty  of  a  higher  nature 
had  been  meant,  the  word  u  royalty"  would  have  been  men- 
tioned  before  the  term  4 'manor"  in  the  statute.  It  is  said, 
however,  in  Conujnss  Digest  (4?  vol.  tit.  Justices  of  the  Peace, 
/?.  referring  to  Lutn\  1506.)  that  a  hundred  with  a  leet 
was  a  royalty  within  the  22  and  23  Car.  2.  c.  25. 

The  power  of  appointing  a  gamekeeper  cannot  be  conveyed 
by  a  lord  of  the  manor  without  a  conveyance  also  of  the  manor 
itself;  for  such  a  power  is  held  to  be  a  mere  emanation  of, 
and  inseparable  from,  the  manor.  Per  I  A.  Kenyan,  5  T.  R,  20. 
But  under  the  15th  section  of  the  new  act  it  has  been  seen 
that  any  person  entitled  to  kill  the  game  upon  any  lands  in 
Wales  of  the  clear  annual  value  of  500/.  may,  under  certain 
restrictions,  appoint  a  gamekeeper,  as  well  as  the  lord  of  a 
manor.  And  it  seems  also  that  a  devisee  in  trust  of  a  manor 
may  appoint  a  gamekeeper-  though  such  an  appointment 
would  operate  merely  for  the  preservation  of  the  game,  and 
not  for  the  purposes  of  an  establishment  for  pleasure  to  the 
trustee,     IVebb  \\  Earl  of  Shaftesbury,  7  Fes.jun. 

Although  a  gamekeeper  has,  by  virtue  of  his  deputation 
under  the  13th  section  of  the  new  statute,  power  to  seize  dogs, 
nets,  and  all  other  engines  and  instruments,  which  are  used  for 
the  killing  and  taking  of  game  within  the  manor  by  an  uncer- 
tificated persou,  yet  he  has  only  authority  to  do  this  at  the 


lime  the  party  is  using  them  for  that  purpose  (1  IVih.  315: 
2  Stn  1098.);  and  before  the  new  statute  he  had  no  right 
whatever  to  seize  the  game  itself  in  the  possession  of  the  party. 
7  Taunt.  560 :  1  Moore,  290.  But  now,  by  §  36.  of  the  new 
act,  a  gamekeeper  has  authority  to  seize  game  from  tres- 
passers, on  their  not  delivering  it  up  when  demanded  from 
them.  See  post.  When  a  gamekeeper,  however,  makes  a 
seizure  of  a  dog  or  gun,  as  he  does  this  at  the  risk  of  an 
action  of  trespass,  it  would  be  prudent  in  these  cases  to  demand 
the  certificate  of  the  person  using  the  dog  or  gun,  according 
to  the  directions  of  the  5'J  G\  3.  c.  ))3,  Schedule  L.  rule  i  I.  (see 
ante),  which  if  the  party  failed  or  refused  to  produce,  he  would 
then  be  liable  to  the  cumulative  penalty  inflicted  by  that  act. 

It  seems  somewhat  doubtful,  however,  whether  a  game- 
keeper can  shoot  the  dog  of  a  mere  trespasser  in  pursuit  of 
game,  notwithstanding  his  authority  to  seize  it  when  used  foi 
that  purpose  by  a  person  who  has  no  certificate.  If  he  is  jus- 
tified in  doing  so,  it  must  be  on  the  ground  that  the  destruc- 
tion of  the  dog  was  absolutely  necessary  for  the  preservation 
of  the  hare,  or  other  game,  which  the  dog  was  following 
unless  it  plainly  appears  that  the  dog  belong  to  an  uncertificated 
person.  For  a  case  of  this  kind,  which  occurred  under  the 
former  laws,  where  it  did  not  appear  that  the  owner  of  the 
dog  was  an  unqualified  person,  nor  that  there  was  any  neces- 
sity for  killing  the  dog  to  save  the  hare,  Lord  EHenborou^h 
observed—*'  The  question  is,  whether  the  plaintiffs  do*;  in- 
eurrcd  the  penalty  of  death  for  running  after  a  hare  in  an- 
other's ground.  And  if  there  be  any  precedent  of  that  sort, 
which  outrages  all  reason  or  sense,  it  is  no  authority  to  govern 
other  cases.  The  gamekeeper  had  no  right  to  kill  the  plain- 
tiff's dog  for  following  the  hare."    11  East,  568. 

It  was  held  in  one  case  under  the  22  and  23  Car.  2.  c.  25. 
that  a  gamekeeper  could  not  seize  hounds  in  the  manor,  as 
these  dogs  were  not  specified  by  name  among  those  prohibited 
by  that  statute.  Grant  v.  Hut  ton,  1  B.  cy  A.  134-.  But  the 
13th  section  gives  a  power  of  seizing  all  dogs,  indiscriminately, 
which  are  used  within  the  limits  of  the  manor  by  any  uncer- 
tificated person. 

The  new  statute,  %ve  have  seen,  confines  the  power  of  a 
gamekeeper  to  kill  game  within  the  limits  of  the  manor  fur 
which  he  is  appointed  gamekeeper;  and  the  6th  section  (see 
a ftte)  expressly  provides,  if  he  kill  or  take  game,  or  use  a  do* 
or  gun  for  that  purpose,  out  of  the  limits  of  the  manor,  he  may 
then  be  proceeded  against  as  any  other  person  who  has  no 
certificate.  But  one  gamekeeper  cannot  seize  the  dog  of  an- 
other gamekeeper  for  merely  trespassing  out  of  his  proper 
manor  (2  Wits.  38J.)  ;  for  the  dogs  are  generally  not  the 
keeper's,  but  those  of  his  master ;  and  it  does  not  seem  to  be 
the  intent  of  the  statute,  that  the  property  of  a  lord  of  a 
manor  should  be  put  in  the  power  of  his  gamekeeper  to  forfeit 
it  whenever  he  might  please  to  exceed  his  authority  under  the 
deputation. 

If  a  gamekeeper  is  guilty  of  disobedience,  or  other  mis- 
behaviour, he  may  be  discharged  without  any  notice,  unless 
there  has  been  a  special  agreement  to  the  contrary.  Moore* 
S,  o.  In  like  manner  his  residence  in  a  house,  which  he  is 
permitted  by  the  lord  of  the  manor  to  occupy,  merely  in  con- 
sequence of  his  employment  as  gamekeeper,  is  lawful  only 
whilst  he  is  retained  in  that  capacity;  and  he  requires  no 
right  of  occupation  as  tenant.    16'  East,  33. 

VI.  Of  buying  and  selling  Game — I3y  the  old  acts  all  persons, 
whether  qualified  or  not  to  kill  game,  were  prohibited  from 
buying  or  selling  it ;  and,  in  many  instances,  the  mere  posses- 
sion of  game  by  a  person  unqualified  in  amount  of  property  was 
made  highly  culpable.  But  now,  by  the  17th  section  of  the 
new  statute,  every  person  who  shall  have  obtained  an  annual 
game  certificate  may  sell  game  to  any  person  licensed  to  deal  in 
it  according  to  the  provisions  of  the  act.  But  no  certificate 
on  which  a  less  duty  than  Si  13s.  (id.  is  chargeable  under  the 
acts  relating  to  game  certificates,  will  authorize  a  gamekeeper 
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to  sel\  any  gtfme  except  on  the  account,  and  with  the  written 
authority/ of  the  master  whose  gamekeeper  he  is;  but  any 
gatekeeper  so  selling  any  game  may  be  proceeded  against  as  it 
he  had  no  certificate-  ,  , 

By  §  18.  the  justices  of  the  peace  of  every  county,  riding, 
division,  liberty,  franchise,  city,  or  town,  arc  directed  to  hold  a 
fecial  session  in  the  division  or  district  for  which  they  usually 
act,  in  cverv  year  in  the  month  of  July,  for  the  purpose  of 
grantinir  licences  to  deal  in  game;  of  the  holding  of  winch 
session  seven  davs  notice  must  be  given  to  each  of  the  justices 
actin"  for  such  division  or  district.  t  he  majority  of  the  jus- 
tices assembled  at  such  session,  or  at  some  adjournment  thereof, 
not  being  less  than  two,  are  authorized  (if  they  think  fat)  to 
grant  to  anv  person  being  a  householder,  or  keeper  of  a  shop 
or  stall,  within  such  division  or  district,  and  not  being  an  inn- 
keeper or  victualler,  or  licensed  to  sell  beer  by  retail,  nor 
hein  r  the  owner,  -oard,  or  driver  of  any  mini  coach,  or  other 
vehicle  employed  in  the  conveyance  of  the  mails  ot  letters,  or  ot 
any  stage  coach,  waggon,  van,  or  other  public  conveyance,  nor 
being  a  carrier  or  higgler,  nor  being  in  the  employment  of  any 
of  the  above  mentioned  persons,  a  licence  to  buy  game  at  any 
place  from  anv  person  who  may  lawfully  sell  game  by  virtue  ot 
the  act,  and  'also  to  sell  the  same  only  at  one  house  shop  or 
stall  kept  bv  him.  But  every  person  while  so  licensed  is 
required  to  affix  to  some  part  of  the  outside  of  the  front  o  his 
house,  shop,  or  stall,  and  to  keep  so  fixed,  a  hoard  with  Ins 
christian  name  and  surname,  together  with  the  words, 
« licensed  to  deal  in  game."  Every  licence  granted  an  «tiy 
year  after  that  in  which  the  act  passed  is  to  continue  in  force 

for  one  year.  m    v  _ 

&  10  Every  person  who  shall  have  obtained  any  licence  to 
deal  in  <rame  must  annually,  during  the  continuance  of  his 
licence,  obtain  a  certificate  according  to  the  form  annexed  to 
the  act  on  payment  of  the  duty  of  2L,  which  certificate  will  be 
in  force  for' the  same  period  as  the  licence.  Any  person 
obtaining  a  licence,  and  purchasing,  or  otherwise  dealing  in 
game,  before  he  shall  obtain  a  certificate,  is  liable  to  the 

penalty  of  20/.  .  .  . 

£  20  The  collectors  of  the  assessed  taxes  in  every  parish, 
township,  or  place,  wherein  any  person  shall  reside  who  shall 
have  obtained  such  annual  H  ence  and  certificate,  are  directed, 
in  each  year,  to  make  out  a  list,  to  be  kept  in  their  possession, 
containing  the  name  and  place  of  abode  of  every  such  person, 
and  at  all  seasonable  hours  to  produce  such  list  to  any  person 
making  verbal  application  to  inspect  the  same,  on  payment  of  1  s. 

§21.  Persons  being  in  partnership,  and  carrying  on  their 
business  at  one  house,  shop,  or  stall  only,  are  not  obliged  to 
take  out  more  than  one  licence  in  any  one  year  to  authorize 
them  to  deal  in  game,  at  such  house,  shop,  or  stall. 

§  22.  If  any  person  licensed  to  deal  in  game  shall,  during 
the  period  of  such  licence,  be  convicted  of  any  offence  against 
the  act,  such  licence  shall  become  void. 

&  25,  If  any  person  not  having  obtained  a  game  certificate 
(except  such  person  shall  be  licensed  to  deal  in  game  according 
to  the  act),  shall  sell,  or  offer  for  sale,  any  game  to  any  person 
whatsoever;  or  if  any  person  authorized  to  sell  game  under  the 
act  by  virtue  of  a  game  certificate,  shall  sell,  or  oiler  for  sale, 
any  game  to  anv  person,  except  a  person  licensed  to  deal  in 
game  according  to  the  act,  every  such  offender  shall,  on  con- 
viction before  two  justices,  forfeit  for  every  head  of  game  so 
sold,  or  offered  for  sale,  not  exceeding  2/.,  together  with  costs. 

§  <2(>.  Anv  innkeeper  or  tavcrnkeeper  may,  without  any  such 
licence  for  dealing  in  game,  sell  game  for  consumption  in  his 
own  house,  such  game  having  been  procured  from  some 
person  licensed  to  deal  in  game  by  virtue  of  the  act,  and  not 
otherwise.  .  / 

By  §  27.  if  any  person  not  being  licensed  to  deal  in  game 
shall  buy  any  game  from  any  oiie,  except  from  a  person 
licensed  to  deal  in  game,  or  bonafuic  from  a  person  affixing  to 
the  outside  of  the  front  of  his  house,  shop,  or  stall,  a  board 
purporting  to  be  the  board  of  a  person  licensed  to  deal  in  game; 


every  such  offender  shall,  on  conviction  before  two  justices, 
forfeit  for  every  head  of  game  so  bought  not  exceeding  oif 
together  with  costs. 

By  §  28.  if  any  person,  being  licensed  to  deal  in  game,  shall 
buy  or  obtain  anv  game  f  rom  any  person  not  authorized  to  sell 
game  for  want  of  a  game  certificate,  or  for  want  of  a  licence 
to  deal  in  game ;  or  if  any  person  being  so  licensed  shall  sell, 
or  offer  for  sale,  any  game  at  his  house,  shop,  or  stall,  without 
such  board  as  aforesaid  being  affixed  to  the  outside  of  the  front 
of  such  house,  &c.  at  the  time  of  such  selling,  &c, ;  or  shull 
affix,  or  cause  to  be  affixed,  such  board  to  more  than  one  house, 
&c. ;  or  shall  sell  any  game  at  any  place  other  than  his  house, 
&c.  where  such  board  shall  have  been  affixed  ;  or  if  any  person 
not  licensed  shall  pretend,  by  affixing  such  board  as  aforesaid, 
or  by  exhibiting  any  certificate,  or  by  any  other  device,  to  be  a 
person  licensed  to  deal  in  game,  every  such  offender,  on  con- 
viction before  two  justices,  shall  forfeit  not  exceeding  10/., 
together  with  costs. 

§  29.  The  buying  and  selling  of  game  by  any  person  em- 
ployed by  a  licensed  dealer,  and  acting  in  the  usual  course  of 
his'  t-mplovmcnt,  and  upon  the  premises  where  such  dealing  is 
carried  on,  shall  be  a  lawful  buying  and  selling,  in  every  case 
where  the  same  would  have  been  lawful  if  transacted  by  such 
licensed  dealer  himself.  And  nothing  in  the  act  shall  prevent 
any  licensed  dealer  from  selling  game  sent  to  him  to  be  sold  on 
account  of  any  other  licensed  dealer. 

VII.  Of  Trespasses  under  the  AcL— By  §  30.  if  any  person 
shall  commit  any  trespass  by  entering,  or  being  in  the  daytime  on 
any  land  in  pursuit  of  game,  or  woodcocks,  snipes,  quails,  land- 
rails, or  conies,  he  may  be  summarily  convieted  before  a  justice 
in  the  penalty  of  2/.,  together  with  costs;  and  where  the  tres- 
passers amount  to  five  in  number,  they  may  be  each  fine!  5i 

The  words  "enter  and  be"  in  the  above  section  constitute  only 
one  offence.  The  place  may  be  described  as  "  certain  lamlf 
without  giving  it  a  name,  and  setting  it  out  by  abuttals. 
2  D.  P.  C.  1 73. 

§  31.  Where  any  person  shall  be  found  on  any  land,  or  upon 
any  of  his  Majesty's  forests,  parks,  chases,  or  warrens,  in  tte 
daytime,  in  pursuit  of  game,  or  woodcocks,  &c,  persons  having 
the  right  of  killing  the  game  upon  such  land,  or  the  occupier 
thereof,  or  any  gamekeeper  or  servant  of  either  of  them,  or 
any  person  authorized  by  either  of  them,  or  for  the  warden  or 
other  officer  of  such  forest,  may  require  the  party  so  found  to 
quit  the  land,  and  also  to  tell  his  christian  and  surname,  and 
abode.  In  case  such  party  refuses  to  tell  his  name  or  abode,  or 
wilfully  continues  or  returns  upon  the  land,  he  may  be  appre- 
hended by  the  person  making  the  requisition,  and  conveyed 
before  a  justice,  and  on  conviction  (and  whether  apprehended 
or  not)  fined  5i  and  costs.  No  party  apprehended  is  to  be 
detained  more  than  twelve  hours  before  he  is  brought  before  a 
justice,  and  if  he  cannot  be  so  brought  within  that  time  he  is 
to  be  discharged,  but  may  be  proceeded  against  by  summons  or 
warrant.  .  , 

§  32.  Where  five  or  more  persons  shall  be  found  on  any  land, 
or  in  anv  of  his  Majesty's  forests,  &c.  in  the  daytime  in  pursuit 
of  game,  or  woodcocks,  &c.  anv  of  such  persons  being  armed 
with  a  gun,  and  they,  or  any  of  them,  shall  by  violence  or 
menace  prevent,  or  endeavour  to  prevent,  any  party  authorised 
as  before  mentioned  from  approaching  them  for  the  purpose  or 
requiring  them  to  quit  the  land,  or  tell  their  names,  &&*  every 
person  so  oitcuding,  ami  cverv  person  aiding  or  abetting  such 
otleudcr,  shall,  on  conviction  before  two  justices,  fatal 
exceeding U5L  together  with  costs,  which  shall  be  in  addition  to 
any  other  penalty  incurred  under  the  act. 

§  33.  Persons  trespassing  in  the  daytime  on  any  ot  nis 
Majestv's  fnrests,  &e,  in  pursuit  of  game,  on  conviction  betore  a 
justice;  shall  forfeit  hot  exceeding  2t.  besides  costs. 

6  34.  For  the  purposes  of  the  act  the  daytime  shall  com- 
mence at  the  beginning  of  the  last  hour  before  sun-rise,  u* 
conclude  at  the  expiration  of  the  first  hour  after  sunset, 
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By  §  36.  game  may  be  demanded,  and  if  not  delivered  up, 
taken,  from  persons  trespassing,  whether  by  day  or  night,  upon 
any  land,  or  in  any  of  his  Majesty's  forests,  &c. 

By  §  46.  persons  may  proceed  by  action  to  recover  damages 
for  trespasses  upon  their  lands ;  but  proceeding  under  the  act 
fur  any  trespass  shall  be  a  bar  to  an  action  for  the  same 
trespass  brought  by  the  party  instituting  the  proceedings. 

VIII.  Of  Poaching  by  Night. — All  the  statutes  relating  to 
this  offence,  with  the  exception  of  the  7  and  8  G.  4.  c.  2§*  §  30, 
and  the  9  G.  4.  c.  69-  are  repealed  by  the  new  game  act. 

By  the  7  and  8  G.  4.  c.  §  30.  any  person  in  the  night- 
time taking  or  killing  any  hare  or  coney  in  any  warren  or 
ground  lawfully  used  for  the  breeding  or  keeping  of  hares  or 
conies,  and  whether  inclosed  or  not,  is  declared  guilty  of  a 
misdemeanor,  punishable  with  imprisonment  at  the  discretion 
of  the  court,  to  which,  under  the  fourth  section,  may  be  added 
hard  labour  and  solitary  confinement. 

By  §  63.  offenders  may  be  apprehended  without  a  warrant, 
and  taken  before  a  neighbouring  justice. 

By  9  G.  4.  c.  69-  it  is  enacted  that  if  any  person  shall,  by 
night,  unlawfully  take  or  destroy  any  game  or  rabbits  in  any 
land,  whether  open  or  inclosed,  or  by  night  enter  or  be  in  any 
land,  whether  open  or  inclosed,  with  any  gun,  net,  engine,  or 
other  instrument,  for  the  purpose  of  taking  or  destroying  game, 
such  offender  shall,  upon  conviction  before  two  justices,  be 
committed  for  the  first  offence  to  the  common  gaol  or  house  of 
correction  for  not  exceeding  three  calendar  months,  there  to  be 
kept  to  hard  labour,  and  shall  find  sureties  by  recognizance, 
or  in  Scotland  by  bond  of  caution,  himself  in  10/.,  and  two 
sureties  in  51.  each,  or  one  surety  in  10/.  for  not  offending 
again  for  one  year,  and  in  case  of  not  finding  sureties,  shall  be 
further  imprisoned  and  kept  to  hard  labour  for  six  calendar 
months,  unless  such  sureties  are  sooner  found;  and  in  case 
such  person  shall  so  offend  a  second  time,  and  be  convicted 
before  two  justices,  he  shall  be  committed  for  not  exceeding  six 
calendar  months,  and  be  kept  to  hard  labour,  and  shall  find 
sureties  by  recognizance  or  bond,  himself  in  20/.,  and  two 
sureties  in  3  0/.  each,  or  one  surety  in  20/.  for  not  offending 
a#ain  for  two  years :  and  in  case  of  not  finding  such  sureties, 
shall  be  further  imprisoned  and  kept  to  hard  labour  for 
one  year,  unless  such  sureties  are  sooner  found ;  and  in  case 
such  person  shall  so  offend  a  third  time,  he  shall  be  guilty  of  a 
misdemeanor,  and  being  convicted,  shall  be  liable  to  be  trans- 
ported for  seven  years,  or  to  be  imprisoned  and  kept  to  hard 
labour  for  not  exceeding  two  years ;  and  in  Scotland,  if  any 
person  shall  so  offend  a  first,  second,  or  third  time,  he  shall  be 
liable  to  be  punished  in  like  manner. 

§  2.  Where  any  person  shall  be  found  upon  any  land  com- 
mitting any  such  offence  as  before  mentioned,  the  owner  or 
occupier  of  such  land,  or  any  person  having  a  right  or  reputed 
right  of  free  warren  or  free  chase  thereon,  or  the  lord  of  the 
manor  wherein  such  land  may  be  situate,  and  also  any  game- 
keeper or  servant  of  any  of  the  persons  herein  mentioned,  or 
any  person  assisting  such  gamekeeper  or  servant,  may  appre- 
hend such  offender  upon  such  land,  or  in  case  of  pursuit,  in 
any  other  place  to  which  he  ma)'  have  escaped,  and  deliver  him 
into  the  custody  of  a  peace  officer,  in  order  to  his  being  con- 
veyed before  two  justices;  and  in  case  such  offender  shall 
assault  or  offer  any  violence  with  any  gun,  or  any  other  offen- 
sive weapon,  towards  any  person  hereby  authorized  to  appre- 
hend him,  he  shall  be  guilty  of  a  misdemeanor,  and  being 
convicted,  shall  be  liable  to  be  transported  for  seven  years,  or 
to  be  imprisoned  and  kept  to  hard  labour  for  not  exceeding  two 
years ;  and  in  Scotland,  whenever  any  person  shall  so  offend,  he 
ihall  be  liable  to  be  punished  in  like  manner. 

§  3.  Where  any  person  shall  be  charged  on  oath  of  a  credible 
Witness,  or  in  Scotland  on  the  application  of  the  procurator 
fiscal  of  court,  before  any  justice,  with  any  offence  punishable 
upon  summary  conviction  by  this  act,  the  justice  may  issue  his  | 
vol.  j. 


warrant  for  apprehending  such  person,  and  bringing  him  before 
two  justices. 

§  4.  The  prosecution  for  every  offence  punishable  upon  sum-* 
mary  conviction  by  the  act  shall  be  commenced  within  six 
calendar  months;  and  the  prosecution  of  every  offence  punish- 
able upon  indictment,  or  otherwise  than  upon  summary  con- 
viction, within  twelve  calendar  months  after  the  commission  of 
such  offence. 

§  6.  Gives  a  power  of  appeal  to  the  next  quarter  sessions  to 
persons  thinking  them  selves  aggrieved  by  any  summary  conviction. 

§  9-  If  any  persons,  to  the  number  of  three  or  more  together, 
shall  by  night  unlawfully  enter  or  be  in  any  land,  whether 
open  or  inclosed,  for  the  purpose  of  taking  or  destroying  game 
or  rabbits,  any  of  such  persons  being  armed  with  any  gun,  or 
other  offensive  weapon,  each  of  such  persons  shall  be  guilty 
of  a  misdemeanor,  and  being  convicted  thereof  before  the 
justices  of  gaol  delivery,  or  of  the  court  of  great  sessions  of  the 
county  or  place  in  which  the  offence  shall  be  committed,  shall 
be  liable  to  be  transported  for  not  exceeding  fourteen  years  nor 
less  than  seven  years,  or  to  be  imprisoned  and  kept  to  hard 
labour  for  any  term  not  exceeding  three  years;  and  in  Scot- 
land any  person  so  offending  shall  be  liable  to  be  punished  in 
like  manner. 

§  12,  For  the  purposes  of  this  act  the  night  shall  be  con- 
sidered to  commence  at  the  expiration  of  the  first  hour  after 
sunset,  and  to  conclude  at  the  beginning  of  the  last  hour  before 
s  Lin  rise. 

§  13.  For  the  purposes  of  the  act  the  word  "game"  shall 
be  deemed  to  include  hares,  pheasants,  partridges,  grouse, 
heath  or  moor  game,  black  game,  and  bustards. 

Under  §  2.  of  the  above  act  a  keeper,  &c.  may  apprehend 
poachers,  though  there  are  three  or  more,  and  armed;  for 
though  that  section  only  authorize  an  apprehension  for  offences 
under  §  1,  and  when  there  are  three  or  more  parties  armed 
they  are  punishable  under  §  9 ;  yet  what  is  punishable  under 
the  latter  is  an  offence  under  the  former  section,  though  made 
liable  to  a  heavier  punishment.  Moor,  C.  C.  R.  330.  So  a 
person  authorized  under  the  act  may  apprehend  offenders  with- 
out giving  notice  of  his  purpose.    Id.  37&- 

Of  pursuing  Game  into  or  over  another  person's  Grounds. — 
If  a  man  starts  any  game  within  his  own  grounds,  and  fol- 
lows it  into  another's,  and  kills  it  there,  the  property  remains 
in  himself.  11  Mod.  75.  And  this  is  grounded  on  reason  and 
natural  justice :  for  the  property  consists  in  the  possession  ; 
which  possession  commences  by  the  finding  it  in  his  own  liberty, 
and  is  continued  by  the  immediate  pursuit.  And  so  if  a 
stranger  starts  game  in  one  man's  chase  or  free  warren,  and 
hunts  it  into  another  liberty,  the  property  continues  in  the 
owner  of  the  chase  or  warren,  this  property  arising  from  pri- 
vilege, and  not  being  changed  by  the  act  of  a  mere  stranger. 
Or  if  a  man  starts  game  on  another's  private  grounds  and  kills 
it  there,  the  property  belongs  to  him  in  whose  ground  it  was 
killed,  because  it  was  also  started  there,  the  property  arising 
ration e  soli.  Lord  Raym.  251.  Whereas  if,  after  being  started 
there,  it  is  killed  in  the  grounds  of  a  third  person,  the  property 
belongs  not  to  the  owner  of  the  first  ground,  because  the  property 
is  local,  nor  yet  to  the  owner  of  the  second,  because  it  was  not 
started  in  his  soil ;  but  it  vests  in  the  person  who  started  and 
killed  it ;  though  guilty  of  a  trespass  against  both  the  owners. 
Lord  Raym.  ib.  7  Mod.  18.  See  2  Comm.  c.  419,  and 
Mr.  Christian* s  note  there;  in  which  he  observes  that  these 
distinctions  never  could  have  existed,  if  the  doctrine  were  true, 
that  all  the  game  was  the  property  of  the  king,  for  in  that  case 
the  maxim  in  cequali  jure  jwtior  est  conditio  possidentis,  must 
have  prevailed,    2  Comm.  c.  27.  II.  ad  Jin. 

An  action  was  brought  against  a  person  for  entering  another 
man's  warren  ;  the  defendant  pleaded  that  there  was  a  pheasant 
on  his  land,  and  his  hawk  pursued  it  into  the  plaintiff's  ground ; 
it  was  resolved  that  this  doth  not  amount  to  sufficient  justifica- 
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tion,  for  in  this  case  he  can  only  follow  his  hawk,  and  not  take 
the  game.  Poph.  162.  Though  it  is  said  to  be  otherwise 
where  the  soil  of  the  plaintiff  is  not  a  warren.  %  RoL 
Abr. 

If  a  man  in  hunting  starts  a  hare  upon  his  own  ground,  and 
follows  and  kills  it  on  the  ground  of  another,  yet  still  the  hare 
is  his  own,  because  of  the  fresh  suit :  but  if  a  man  starts  a  hare 
upon  another  person's  ground*  and  hunts  it,  and  kills  it  there,  he 
is  subject  to  an  action.    Cro,  Car.  553. 

The  plaintiff's  dog  having  hunted  and  caught  in  the  defend- 
ant's land  a  hare  started  on  the  land  of  another,  the  property 
is  thereby  vested  in  the  plaintiff',  who  may  maintain  trespass 
against  the  defendant  for  afterwards  taking  up  the  hare. 
H  East,  249- 

ISut  one  who  finds  game  on  his  own  ground  cannot  justify 
pursuing  it  in  the  land  of  another.    7  Taunt,  489- 

The  common  law  allows  the  hunting  of  foxes,  and  other 
ravenous  beasts  of  prey,  in  the  ground  of  another  person ; 
though  a  man  may  not  dig  and  break  the  ground  to  unearth 
them  without  licence ;  if  he  doth,  the  owner  of  the  ground 
may  maintain  an  action  of  trespass  for  it.  2  RoL  558 :  Cro. 
Jac.  321. 

And  a  person  may  justify  a  trespass  in  following  a  fox  with 
hounds  over  the  grounds  of  another,  if  he  do  no  more  than  is 
necessary  to  kill  the  fox ;  because  foxes  are  noxious  animals. 
1  Term  Rep.  334. 

But  in  the  Earl  of  Essex  v.  Capel,  at  Hertford  Assizes,  1  SOy, 
Lord  EUenborough  directed  the  jury  to  find  for  the  plaintiff,  if 
they  thought  from  the  evidence  that  the  defendant  pursued 
the  fox  for  his  own  pleasure  and  amusement,  and  if  they 
thought  the  good  of  the  public  was  not  his  sole  governing 
motive. 

Bv  §  35.  of  the  1  and  2  W.  4.  c.  32.  persons  in  fresh  pursuit 
of  any  deer,  hare,  or  fox,  with  hounds  or  greyhounds,  on 
another's  land,  are  exempted  from  the  penalties  against  tres- 
passers under  the  act ;  but  they  are,  still  liable  to  an  action  of 
trespass.  , 

For  further  matter  connected  with  this  subject,  see  this  Diet 
Chase,  Deer,  Fish,  Forest,  Park,  Pigeons,  Swans,  Warren, 
and  other  apposite  titles:  and  for  the  preservation  of  game  in 
Scotland  the  13  G.  3,  c.  54,  and  39  &  8-  c.  34;  and  tit.  Hunt 
in  a:    And  see  Deacon  on  the  Game  Laws. 

GAMING,  or  GAMES  UNLAWFUL,  Ivdi  vani.  I 
plaving  at  tables,  dice,  cards,  &c.  b 

King  Edward  III.,  in  the  39th  year  of  his  reign,  enjoined  the 
exercise  of  shooting  and  of  artillery,  and  forbad  the  casting  of 
the  bar,  the  hand  and  foot-balls,  cock- figli ting,  el  alios  ludos 
ratios;  but  no  effect  followed  from  it,  till  they  were  some  of 
them  forbidden  by  act  of  parliament.  11  Rep*  87-  In  the 
20th  of  Henry  VIII.  proclamation  was  made  against  all  un- 
lawful games,  and  commissions  awarded  into  all  the  counties  of 
England,  for  the  execution  thereof;  so  that  in  all  places, 
tables,  dice,  cards,  and  bowls,  were  taken  and  burnt.  Stomas 
Annals,  527. 

At  length  by  33  IT.  8.  c.  9.  the  legislature  interfered ;  and 
justices  of  peace,  and  head  officers  in  corporations,  are  by  that 
act  impowered  to  enter  houses  suspected  of  unlawful  games ; 
and  to  arrest  and  imprison  the  gamesters,  till  they  give  security 
not  to  play  for  the  future  :  also  the  persons^  keeping  unlawful 
gaming  houses,  may  be  committed  by  a  justice,  until  they  find 
sureties  not  to  keep  such  houses ;  who  shall  forfeit  40s.  and  the 
gamesters  6s.  Sd.  a  time  :  and  if  the  king  license  the  keeping 
of  gaming  houses,  it  is  against  law  and  void.  The  same  statute 
also  provides  that  no  artificer,  apprentice,  labourer,  or  servant, 
shall  plav  at  any  tables,  tennis,  dice,  cards  bowls,  &c.  out  of 
Christmas  time,  on  pain  of  20s.  for  every  offence;  and  at 
Christmas,  they  are  to  play  in  their  master's  house  or  presence  : 
but  any  nobleman  or  gentleman  having  100/.  per  annum  estate, 
may  license  his  servants  or  family  to  play  within  the  precincts 
flf  his  house  or  garden,  at  cards,  dice,  tables,  or  other  games, 


as  well  among  themselves,  as  others  repairing  thither.  ThU 
act  is  to  be  proclaimed  once  a  quarter,  in  every  market-town,  by 
the  respective  mayors,  &c,  and  at  every  assizes  and  sessions. 

By  the  16  Car.  2.  c.  7-  §  2.  if  any  person,  of  what  degree 
soever,  shall  by  fraud,  deceit,  or  unlawful  device,  in  playing 
at  cards,  dice,  tables,  bowls,  cock-fighting,  horse-races,  foot- 
races, or  other  games  or  pastimes,  or  bearing  a  share  in  the 
stakes,  betting,  &c.  win  any  money,  or  valuable  thing,  he  shall 
forfeit  treble  the  value,  one  moiety  to  the  crown,  and  the  other 
to  the  party  grieved,  if  he  shall  sue  within  six  months ;  in  de- 
fault whereof,  the  last  mentioned  moiety  is  to  go  to  such  other 
person  as  will  pi'osecute  within  one  year,  &c.  By  §  3.  if 
any  person  shall  play  at  cards,  &c,  other  than  for  ready  money; 
or  bet,  and  shall  lose  above  1 00/.  at  one  time  or  meeting,  upon 
tick  (i.  e.  ticket)  he  shall  not  be  bound  to  make  it  good,  but  the 
contract  or  tick  and  security  shall  be  void,  and  the  winner  shall 
forfeit  treble  the  value. 

By  the  9  Anne,  c.  14?.  §  1.  all  notes i  bills,  bonds,  judgments, 
mortgages,  or  other  securities,  given  for  money,  won  by  playing 
at  cards*  dice,  tallies,  tennis,  bowls,  or  other  games;  or  by 
betting  on  the  sides  of  such  as  play  at  any  of  those  games,  or 
for  repayment  of  any  money  knowingly  lent  for  such  gaming 
or  betting,  shall  be  void ;  and  where  lands  are  granted  by  such 
mortgages  or  securities,  they  shall  go  to  the  next  person  who 
ought  to  have  the  same  as  if  the  grantor  were  actually  dead, 
and  the  grants  had  been  made  to  the  person  so  intitled  after 
the  death  of  the  person  so  incumbering  the  same. 

§  2,  3.  If  any  person  playing  at  cards,  dice,  or  other  game, 
or  betting,  shall  lose  the  value  of 10/.  at  one  time,  to  one  or  mow 
persons,  and  shall  pay  the  money,  he  may  recover  the  money  lost 
by  action  of  debt,  within  three  months  afterwards;  and  if  tk 
loser  do  not  sue,  any  other  person  may  do  it,  and  recover  the 
same,  and  treble  the  value  with  costs,  one  moiety  to  the  prose- 
cutor, and  the  other  to  the  poor:  and  the  person  prosecuted 
shall  answer  upon  oath,  on  preferring  a  bill  to  discover  what 
sinus  he  had  won, 

§  5.  Persons  by  fraud  or  ill  practice,  in  playing  at  cards, 
dice,  or  by  bearing  a  share  in  the  stakes,  &c.  or  by  betting 
winning  any  sum  or  valuable  thing  whatever,  or  winning 
at  one  sitting,  above  10/.  shall,  being  convicted  thereof  on  in- 
dictment or  information,  forfeit  five  times  the  value  of  the 
sum  or  thing  won;  and  in  case  of  such  ill  practice,  shall  be 
deemed  infamous  and  surfer  such  corporal  punishment  as  in  case 
of  wilful  perjury ;  the  penalty  to  be  recovered  by  action,  by 
such  person  as  will  sue  for  the  same. 

§  6,  7.  Any  two  or  more  justices  of  peace  may  cause  such 
persons  to  -be  brought  before  them  as  they  suspect  to  have  no 
visible  estate,  &c.  to  maintain  them  ;  and  if  they  do  not  make  it 
appear  that  the  principal  part  of  their  expences  is  got  by  other 
means  than  gaming,  the  justices  shall  require  securities  for 
their  good  behaviour  for  a  twelvemonth;  and  in  default  ot  such 
security,  commit  them  to  prison  until  they  rind  it:  and  pky^g 
or  betting  during  the  time,  to  the  value  of  20*.  shall  be 
deemed  a  breach  of  good  behaviour,  and  a  forfeiture  of  their 
recognisances.  „  , 

By  §  8.  if  any  one  assaulted  and  beat,  or  challenge  to  fight, 
any  other  person,  on  account  of  money  won  by  gaming,  Uf 
conviction  thereof,  he  should  forfeit  ail  his  goods  and  sutler 
imprisonment  for  two  years  ;  but  this  section  was  repealed  by 
the  9  O.  4.  c.  31.  #  ^ 

Under  the  first  section  of  the  above  act,  a  bill  of  exchange,  or 
promissory  note,  given  for  a  gambling  debt,  is  void,  even  in  the 
hands  Of  a  bondftdc  holder.  2  Sir.  U53  But  a  renew  d 
security  given  for  such  a  debt  is  valid  m  the  hands  of  a  to* 
fide  holder-  4  Taunt.  683.  . 

And  in  an  action  against  the  drawer  of  a  bi  1,  it  is  w 
defence  that  the  bill  was  accepted  for  a  gaming  debt,  ii  it  *M 
indorsed  bv  the  drawer  for  a  valuable  consideration  o  a  thirt 
person,  by  whom  the  action  is  brought;  for  Jo  aU™  tws 
I  defence  would  be  to  protect  the  party  who  had  violated  W 
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act.  4-  B.  $  J.  212.  Where  a  bill  was  accepted  and  delivered  by 
the  drawer  in  consideration  of  a  gambling  debt,  it  is  within  the 
above  statute,  although  not  drawn  for  a  gaming  consideration, 
and  it  cannot  be  enforced  against  the  acceptor.  8  Price,  281. 
The  court  will  not  set  aside  a  judgment  on  the  ground  that 
the  warrant  of  attorney  on  which  it  was  entered  was  given  to 
secure  a  gaming  debt,  if  it  appears  that  the  party  making  the 
application  represented  to  the  plaint  if}*  before  he  purchased  the 
debt,  that  it  was  a  valid  debt.    1  B,     A.  142. 

It  is  observable  that  the  stat.  lf>  Car.  2,  declares  that  the 
contract  for  money  lost  at  play,  and  all  securities  given  for 
it,  shall  be  utterly  void  ;  but  the  stat.  9  Anne,  confines  itself  to 
the  securities  for  money  won  or  lent  at  play.  Upon  which  it 
has  been  determined  that  though  both  the  security  and  the 
contract  are  void  as  to  money  won  at  play,  only  the  security  is 
void  as  to  money  lent  at  play  ;  and  that  the  contract  remains, 
and  the  lender  may  maintain  his  action  for  it.  2  Burr.  1077: 
2  Sir  a.  1249. 

Betting  on  horse-races  is  within  the  general  words  of  the 
0  Anne.c.  14.  (other  game  whatsoever):  2  Stra.  1159;  2  Wits. 
300  :  although  the  race  is  for  a  legal  plate.  2  Blackst,  706. 
And  so  it  would  seem  are  all  wagers  above  1 0/.  on  horse  races, 
or  journeys  to  be  performed  bv  horses.  See  4  Burr*  2432 : 
4  t.  R,  I:  6  T.  JR.  449:  2  B,'$  P.  51. 

But  an  action  lies  on  a  wager  on  a  horse  race,  if  neither  of 
the  sums  betted  by  the  parties  amounts  to  \Ql,  and  the  race 
itself  is  run  for  the  sum  of  50/.  or  upwards,    2  Campb.  438. 

Cricket  also  is  within  the  act.  1  Wih,  220  :  2  N.     M.  428. 

So  is  a  foot  race  ;  and  a  man  running  against  time  is  a  foot 
race  ;  but  to  bring  it  within  the  statute,  it  must  appear  that 
the  person  running  was  engaged  in  such  game,  and  a  wager 
was  laid  on  his  side.    2  Wih,  36. 

Under  the  second  section  of  the  §  Anne,  c.  14.  the  loser 
cannot  recover  his  goods  or  money  after  three  months,  though 
the  winner  can  show  no  title  to  them  except  what  arises  from 
having  won  them  at  play.    2  New  Rep*  413, 

But  if  money  be  paid  on  a  security  given  for  money  lost  at 
play,  it  may  be  recovered  back ;  for  payment  under  a  void 
security  cannot  be  supported ;  nor  does  the  limitation  of  three 
months  (within  which  time  the  loser  of  money  actually  paid 
at  the  time  it  is  lost  must  bring  his  action  to  recover  it  back) 
extend  to  payments  on  account  of  such  void  securities.  Ambh 
269. 

Money  fairly  won  at  play  cannot  be  recovered  back  in  an 
actioTi  of  debt,  for  money  had  and  received,  not  founded  on  the 
statute.    1  Maule     Selw.  llep.  500. 

Where  two  persons  played  at  cards  from  Monday  evening 
to  Tuesday  evening  without  interruption,  except  for  an  hour 
or  two  at  dinner,  and  one  of  them  won  a  balance  of  seventeen 
guineas ;  it  was  held  to  be  one  sitting  under  the  2nd  section 
of  the  above  act.    2  Bl  Rep,  1226. 

By  2  G.  2.  c.  k  2,  3.  for  better  preventing  excessive  and 
deceitful  gaming  ;  the  ace  of  hearts,  faron,  basset,  and  hazard, 
are  declared  to  be  lotteries  by  cards  or  dice ;  and  persons 
setting  up  these  games  are  liable  to  the  penalty  of  200/.  And 
every  person  who  shall  be  an  adventurer,  or  play  or  stake  therein, 
forfeits  50/,  §  4.  The  sale  of  any  house,  plate,  &c.,  in  the  way 
of  lottery  by  cards,  &c.  is  adjudged  void  as  to  the  winner,  and 
the  things  to  be  forfeited  to  any  person  that  will  sue  for  the 
same. 

By  5  9-  where  it  shall  be  proved  before  any  justice  of  peace, 
that  any  person  hath  used  unlawful  games  contrary  to  stat. 
S3  H,  8.  c.  9.  the  justice  may  commit  such  offender  to  prison, 
till  he  enter  into  a  recognisance  that  he  shall  not  from  thence- 
forth, at  any  time  to  come,  play  at  any  unlawful  game. 

iiy  13  G\  2.  c,  19-  the  game  of  passage,  and  all  other  games 
with  one  or  more  dice,  or  any  thing  in  that  nature,  having 
figures  or  numbers  thereon,  (hack-gammon  and  games  now 
played  with  those  tables  only  excepted)  shall  be  deemed  games 
or  lotteries  by  dice,  within  the  stat.  12  G,  2.  c  28.    And  such 


as  keep  any  office  or  table  for  the  said  game,  &e.>  or  play 
thereat,  are  subject  to  the  penalties  in  that  act. 

The  stat.  27  G*  3.  c.  1.  which  took  away  the  summary 
jurisdiction  of  magistrates  over  offences  concerning  the  lottery, 
only  extended  to  stale  lotteries,  and  does  not  repeal  their  power 
over  games  of  chance,  or  lotteries  prohibited  by  12  G.  2,  c.  28. 
5  T.  Rep.  33S. 

By  1 8  G.  2.  c.  34.  §  1 .  keeping  any  house  or  place  for,  or 
playing  at  the  game  of  roulet,  otherwise  roly-poly,  or  any  other 
game  with  cards,  or  dice,  already  prohibited,  incurs  the  penalties 
in  12  G.  2.  c.  28. 

By  §  4.  the  persons  who  have  jurisdiction  to  determine  in- 
formations on  the  statutes  against  gaming,  may  summon  wit- 
nesses, who,  on  refusing  to  appear  and  give  evidence,  shall 
forfeit  50/.  §  7-  No  privilege  of  parliament  shall  be  allowed 
on  prosecution  for  keeping  a  gaming  house. 

By  §  8.  persons  losing  or  winning  10/.  at  one  time,  or 
20/.  in  twenty -four  hours,  may  be  indicted  and  fined  five  times 
the  value;  to  be  paid  to  the  poor. 

If  a  defendant  be  convicted  on  this  last  section  (on  indict- 
ment as  thereby  required),  the  court  cannot  set  the  fine,  but 
an  action  must  be  brought  on  the  judgment  to  recover  the 
penalty.    2  Stra,  1048:  and  see  1  Starkie,  35$:  6  T.  R.  265< 

By  §  11.  horse  races  for  a  plate  or  sum  of  money  amounting 
to  50/,  are  declared  lawful. 

The  true  construction  of  the  9  Anne,  3.  c.  14.  §  3.,  in  refer- 
ence to  the  18  G,  2.  c.  34.,  is,  that  persons  who  lose  their  money 
at  play  are  the  only  persons  entitled  under  it  to  file  a  bill  for  a 
discovery,  and  not  a  mere  common  informer,  in  aid  of  a  qui 
(am  action.  13  Price,  376.  and  1  Mac*  CleL  §  Y.  185.  over- 
ruling 3  Anstr.  843. 

By  5  Geo.  4.  c.  83.  §  2.  persons  playing  or  betting  in  any 
street,  road,  &c,  or  open  and  public  place,  at  or  with  any  table 
or  instrument  of  gaming,  at  any  game,  or  pretended  game,  of 
chance,  are  punishable  summarily  as  rogues  and  vagabonds. 

From  the  above  statutes,  and  the  several  determinations  in 
the  books,  it  may  be  observed,  that  at  common  law,  the  playing 
at  cards,  dice,  &c,  when  practised  innocently,  and  as  a  recrea- 
tion, was  not  unlawful.  2  Vent.  175.  But  common  gaming 
houses  were  always  considered  as  nuisances  in  the  eye  of  the 
law  ;  1  Hawk,  P.  C.  c.  75.  §  6 ;  and  as  the  practice  was 
found  to  encourage  idleness  and  debauchery,  the  33  //.  8.  c.  9. 
was  passed  to  restrain  it  among  the  inferior  sort  of  people. 
And  on  this  statute  Not/  had  a  writ  to  remove  bowling  alleys 
as  common  nuisances.  3  Keh,  465.  Gentlemen  were,  how- 
ever, still  left  free  to  pursue  their  pleasure  in  this  way,  until 
the  stat.  16  Car.  2.  c.  1.,  the  preamble  of  which  states  the 
inconveniences  to  be  remedied  as  arising  from  the  immoderate 
use  of  gaming.  The  provisions  of  this  statute,  however,  were 
soon  found  to  be  insufficient ;  and  the  stat.  Q  Ann.  c.  14.  was 
made  for  the  more  effectually  suppressing  this  pernicious  vice* 
The  subsequent  statutes,  already  enumerated  above,  super- 
added further  penalties  to  restrain  this  fashionable  crime ; 
which  may  show,  says  B/ackstone,  that  our  laws  against 
gaming  are  not  so  deficient  as  ourselves  and  our  magistrates 
in  putting  those  laws  in  execution.    4  Comm.  173, 

The  statutes  against  gaming  have  rendered  it  now  less  fre- 
quently necessary  to  resort  to  courts  of  equity,  which  appear 
to  have  often  interposed,  prior  to  the  stat.  16  Car.,  for  the 
purpose  of  restraining  the  winner  from  proceeding  at  law 
against  the  loser  upon  the  security  which  he  had  obtained  for 
the  money  won.  See  14  Vin.  Abr.  8,  pi.  1.  c  3;  2  £0.  Abr, 
1S4:  Chanc.  Rep-  47. 

For  further  matter  relative  to  gaming,  see  tits.  Lottery, 
Nuisance,  Wager. 

GAMING  HOUSES.  Independently  of  their  being  pro- 
hibited  by  the  statute  of  33  Hen.  8.  c.  9.  §  11,  it  is  clearly 
agreed  that  all  common  gaming  houses  are  nuisances  in  the  eye 
of  the  law,  being  detrimental  to  the  public,  as  they  promote 
cheating  and  other  corrupt  practices,  and  entice  numbers  of 
4g2 
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ret  son  s  to  idleness,  whose  time  might  be  otherwise  employed 
lor  the  good  of  the  community*  1  Hawk*  c.  75.  §6:  10  Mod. 
336. 

But  if  the  guests  in  an  inn  or  tavern  call  for  a  pair  of  dice 
or  tables,  and  for  their  recreation  play  with  them,  or  if  any 
neighbours  play  at  howls  for  their  recreation,  or  the  like,  these 
are  not  within  the  statute,  if  the  house  be  not  kept  for  gaming, 
nor  the  gaming  be  for  lucre  or  gain.    Dalt.  c.  46. 

The  keeping  of  a  cock-pit  is  an  indictable  offence  at  common 
law;  and  as  a  cock-pit  is  also  considered  as  a  gaming  house, 
■within  the  33  Hen.  8.  c.  §  11.,  which  imposes  a  penalty  of 
40.5,  a  day  upon  such  houses,  the  court  will,  on  a  conviction  at 
common  law,  measure  the  fine  on  the  defendant,  by  inflicting 
a  fine  of  40s.  for  each  day,  according  to  the  number  of  days 
the  cock- pit  was  kept  open.    3  Keb.  510:1  Hawk.  c.  9%-  §  %9> 

So  an  indictment,  alleging  that  the  defendant  did,  for  his 
lucre,  cause  and  procure  certain  persons  of  ill  name  to  frequent 
his  house,  and  permitted  them  to  remain  there  fighting  of 
cocks,  boxing,  playing  at  cudgels,  and  misbehaving  themselves, 
was  held  good.    2  Burr.  1233. 

So  also  an  indictment,  charging  that  the  defendant  kept  a 
common  gaming  house,  and  for  lucre  and  gain  unlawfully 
caused  and  procured  divers  idle  and  evil  disposed  persons  to 
frequent  such  house,  and  come  to  play  together  there  at  a 
game  called  rouge  et  ?ioir9  and  permitted  such  persons  to  remain 
playing  at  the  said  game  for  divers  large  and  excessive  sums 
of  money,  was  held  to  be  good  at  common  law.  1  B.  C. 
272.  And  it  seems  sufficient,  if  the  indictment  for  such  an 
offence  merely  allege  that  the  defendant  kept  a  common 
gaming  house.  Per  Ilolroyd,  J.  Ibid.  And  see  10  Mod.  336: 
Leach's  C.  C.  543:  2  Hawk.  c.  25.  §  59:  3  B.  $  C.  502. 

A  feme  covert  maybe  indicted  for  keeping  a  common  gaming 
house;  for  she  may  be  active  in  promoting  gaming,  and  fur- 
nishing the  guests  with  conveniences  for  that  purpose.  5  Bar. 
Abr.  Nuisance  (A.) :  10  Mod.  335:  1  Hawk.  c.  92.  §  30. 

By  25  G.  2.  c.  36.  §  5.  (made  perpetual  by  28  G.  2.  c.  2{).) 
two  inhabitants  of  any  parish  may  require  the  constable,  in  the 
manner  therein  mentioned,  to  prosecute  any  person  for  keeping 
a  gaming  house.  And  by  58  G.  3.  c.  70.  §  7.  a  copy  of  the 
notice  to  the  constable  is  to  be  served  upon  the  overseer. 

By  42  G.  3.  119-  games  and  lotteries  called  little-goes 
arc  declared  public  nuisances ;  and  persons  keeping  a  place  for 
any  such  game,  or  any  such  lottery,  not  authorised  by  law, 
shall  forfeit  500/.,  and  be  deemed  rogues  and  vagabonds. 

By  3  G.  4.  c.  114.  persons  convicted  of  keeping  a  common 
gaming  house  may  be  sentenced  to  imprisonment  with  hard 
labour,  in  addition,  or  in  lieu.,  of  any  punishment  which  might 
previously  have  been  inflicted. 

GANG  DAYS,  dies  lust  rat  tonis^]  And  gang  weeks  are 
mentioned  in  the  laws  of  king  Athelstan.  See  Rogation 
Week. 

GAOL  AND  GAOLER. 

GAOLA,  Fr.  gcole,  i*  c.  caueokt,  a  cage  for  birds;  used 
metaphorically  for  a  prison.]  A  strong  place  or  house  for 
keeping  of  debtors,  &c,  and  wherein  a  man  is  restrained  of  his 
liberty  to  answer  an  offence  done  against  the  laws. 

By  4  G.  4.  c.  (>4.  (amended  by  5  G.  4.  c.  12.  and  5  G.  4. 
p.  85.)  all  the  former  statutes  for  building,  repairing,  and  regu- 
lating gaols  and  houses  of  correction  in  England  and  Wales, 
are  repealed,  and  a  variety  of  new  provisions  substituted* 

tm  Of  Erecting  and  Repairing  Gaols,  SfC. 
IL  L  As  to  ike  Commitment  of  Offenders:  2.  As  to  ike  Re- 
moval of  Prisoners  !  3.  As  to  their  Support  and  Em- 
ployment: 4.  As  to  Allowance  to  Prisoners  on  Dis- 
charge. 

III.  Of  Prison  breaking;  and  see  tit.  Rescue. 

IV.  Of  the  Gaoler,  and  the  Duties  and  Restraints  imposed 

on  kim>  with  the  Regulations  to  be  observed  in  Prisons. 


I.  Gaols  are  of  such  universal  concern  to  the  public  that 
none  can  be  erected  by  any  less  authority  than  an  act  of  par- 
liament. 2  Inst.  705.  All  prisons  and  gaols  belong  to  the 
king,  although  the  subject  may  have  the  custody  or  keeping  of 
them.  2  hist.  100,  589,  It  is  said  that  none  can  claim  a 
prison  as  a  franchise  unless  they  have  also  a  gaol  delivery  ;  and 
that  therefore  the  Dean  and  Chapter  of  Westminster,  though 
they  have  the  custody  of  the  Gatehouse  prison,  yet  as  they 
have  no  gaol  delivery,  must  send  a  calendar  of  the  prisoners  to 
Newgate.    1  Satk.24,3:  7  Mod,  SI. 

By  14  Ed.  3.  c.  10.  it  is  enacted,  that  the  sheriffs  shall  have 
the  custody  of  the  gaols  as  before,  and  shall  put  in  under- 
keepers,  for  whom  they  will  answer.  This  statute  is  confirmed 
by  19  H.  7.  c.  10. 

Although  divers  lords  of  liberties  have  the  custody  of  pri- 
sons, and  some  in  fee^  yet  the  prison  itself  is  the  king's  pro 
bono  publico;  and  therefore  it  is  to  be  repaired  at  the  common 
charge.    2  Inst.  5SQ. 

The  lord  of  a  franchise  is  not  as  such  bound  to  repair  a  gaol 
within  it,  but  he  may  be  subject  to  such  a  charge  by  immemo- 
rial usage,    fi  Term  Rep.  373. 

By  4  G.  4.  c  64.  §  2.  there  shall  be  one  common  gaol  in 
every  county,  and  at  least  one  house  of  correction.  Where  a 
county  is  divided  into  ridings,  having  distinct  commissions  of 
the  peace,  or  distinct  rates  in  the  nature  of  county  rates,  there 
must  be  a  house  of  correction  for  each  riding.  And  see  5  G.  4. 
c.  12.  and  5  G.  4.  c.  85. 

By  §§  45.  and  4(i.  the  justices  at  sessions,  on  report  or  pre- 
sentment of  two  of  their  number,  of  the  insufficiency  of  any 
prison,  may  contract  for  enlarging,  repairing,  or  rebuilding, 
the  same,  and  purchase  houses,  &c,  for  that  purpose. 

By  §  47.  if  a  prison  becomes  unsafe,  two  justices  may  order 
repairs,  and  report  them  to  the  next  sessions. 

By  §  50.  the  justices  at  sessions  may  remove  the  site  of  any 
prison  upon  express  presentment  that  the  old  site  was  unfit 
and  inconvenient >  and  alter,  &c,  courts  of  justice  attached 
thereto. 

By  7  G.  4.  c.  18.  the  justices  arc  empowered  to  sell  the  sites 
of  gaols  which  have  become  unnecessary. 

By  7  G.  4.  c.  64.  §  15.,  in  indictments  or  informations  for 
felony  or  misdemeanor  committed  in  respect  to  any  gaol,  house 
of  correction,  &c,  erected  or  maintained  at  the  expence  of  any 
county,  riding,  or  division,  the  property  may  be  laid  to  belong 
to  the  inhabitants  of  the  county,  riding,  or  division. 

II.  1.  As  to  the  commitment  of  offenders. — Justices  of  peace 
may  not  commit  felons,  and  other  criminals,  to  the  counters  in 
London,  or  other  prisons,  but  the  common  gaols,  for  legally 
they  cannot  imprison  any  where  but  in  the  common  gaoh 
Co.  Lit,  9.  119-  But  the  house  of  correction,  and  the  counters 
of  the  sheriffs  of  London,  are  the  common  prisons  for  offender! 
for  the  breach  of  the  peace,  &c. 

By  stat.  5  //.  4.  c.  10.  it  is  enacted,  i(  that  none  shall  be 
imprisoned  by  any  justice  of  the  peace,  but  only  in  the  common 
gaol,  saving  to  lords  and  others,  who  have  gaols,  their  fran- 
chise in  this  case."  This  statute  is  only  declaratory  of  the 
common  law.    2  Inst.  43. 

But  the  Court  of  King's  Bench  may  commit  to  any  prison 
in  the  kingdom  which  tiiey  shall  think  most  proper,  and  the 
offender  so  committed  or  condemned  to  imprisonment  cannot 
be  removed  or  bailed  by  any  other  court.  Moor,  066.  pi  913- 
1  Sid.  145.    See  stat.  31  C.  2.  c.  2.  §  12. 

By  stat.  11  and  12  Will  3.  c.  10.  all  murderers  and  felons 
shall  be  imprisoned  in  the  common  gaol,  and  the  sheriffs  shall 
have  the  keeping  of  the  gaol. 

All  the  prisons  in  the  kingdom  are  the  king's  prisons.  Thus 
it  was  determined  that  the  house  of  correction  for  the  county  of 
Middlesex,  built  under  stat.  26  G.  3.  c.  55. ,  and  adapted  to  the 
solitary  and  separate  confinement  of  felons,  according  to  the 
directions  of  22  G.  3.  c.  G4.  and  other  acts,  (which  were  re- 
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pealed  by  4  G.  4.  c.  64.  §  190*  was  a  legal  prison  for  the  aafe 
custody  of  persons  charged  with  high  treason.    8  7'.  /?.  172* 

By  4  G.  4.  c\  64.  §  7*  rogues  and  vagabonds  shall  be  com- 
mitted to  the  house  of  correction,  and  not  to  the  gaol. 

Offenders  committed  to  prison  are  to  bear  the  charges  of 
their  conveying  to  gaol ;  or,  on  refusal,  their  goods  shall  be 
sold  for  that  purpose,  by  virtue  of  a  justice  of  peace's  warrant; 
and  if  they  have  no  goods,  a  tax  is  to  be  made  by  constables, 
&c,  on  the  inhabitants  of  the  parish  where  the  offenders  were 
apprehended.  Stat.  3  Jac.  1.  c.  10.  And  by  stat.  27  G.  2. 
c.  3,  the  expenee  of  conveying  poor  offenders  to  gaol,  or  the 
house  of  correction,  shall  be  paid  by  the  treasurer  of  the 
county,  except  in  Middlesex, 

2.  As  to  the  removal  of  prisoners. — As  prisoners  ought 
to  be  committed  at  first  to  the  proper  prison,  so  ought 
they  not  to  be  removed  from  thence^  except  in  some  special 
cases,  For  which  purpose  it  is  enacted,  by  the  SI  C.  2. 
c.  2.  §  9.  "  that  if  any  subject  of  this  realm  shall  be  com- 
mitted to  any  prison,  or  in  custody  of  any  officer,  for  any 
criminal  or  supposed  criminal  matter,  he  shall  not  be  removed 
into  the  custody  of  any  other ;  unless  it  be  by  a  habeas  corpus, 
or  other  legal  writ ;  or  where  the  prisoner  is  delivered  to  the 
constable,  &c,  to  be  carried  to  some  common  gaol;  or  where 
any  person  is  sent  by  order  of  any  judge  of  assize,  or  justice  of 
the  peace,  to  any  common  workhouse,  or  house  of  correction; 
or  where  the  prisoner  is  removed  from  one  prison  to  another 
within  the  same  county,  in  order  to  a  trial  or  discbarge  by  due 
course  of  law ;  or  in  case  of  sudden  fire  or  infection,  or  other 
necessity;  upon  pain  that  he  who  makes  out,  signs,  or  counter- 
signs, or  obeys,  or  executes  such  warrant,  shall  forfeit  to  the 
party  grieved  100/.  for  the  first  offence,  200/.  for  the  second,  &t\" 

But  by  24  G.  3.  sess.  2.  c.  56.  §  12.  a  judge  of  assize,  or  two 
justices,  may  remove  prisoners  confined  upon  summary  con- 
victions in  the  county  gaol  to  any  house  of  correction  in  the 
same  jurisdiction. 

And  by  4  G.  4.  c.  64*  §  51.  et  seq.  the  justices  in  session  (or, 
where  the  necessity  is  immediate,  the  visiting  justices)  may 
remove  prisoners  to  some  other  place  of  confinement  within 
their  jurisdiction,  in  case  of  want  of  repair.  &c,  of  the  house 
of  correction  or  prison,  or  of  any  contagious  disease,  &e. 

3.  As  to  the  support  and  employment  of  prisoners* — For  the 
relief  of  prisoners  in  gaols,  justices  of  peace  in  sessions  have 
power  to  tax  every  parish  in  the  county,  not  exceeding  6s.  8d* 
per  week,  leviable  by  constable,  and  distributed  by  collectors, 
&c.    14  Eliz.  c.  5.    See  also  stat.  12  C.  2.  c.  29. 

The  justices  in  general  sessions  may  provide  a  convenient 
stock  of  materials  for  setting  poor  prisoners  to  work,  to  be  paid 
for  by  the  treasurer  out  of  the  general  county  rate ;  and  may 
pay  and  provide  fit  persons  to  oversee  and  set  such  prisoners 
on  work ;  and  make  the  orders  needful  as  to  regulating  the 
accounts,  for  punishing  neglects  and  abuses,  and  for  bestowing 
the  profits  of  their  labour  for  the  relief  of  the  prisoners.  Stat. 
12  G.  2.  c.  29. 

By  52  G.  3.  c.  160.,  for  enabling  justices  of  the  peace  to 
order  parochial  relief  to  prisoners  for  debt  in  gaols,  not  being 
county  gaols,  one  justice  may  order  parochial  relief  to  poor 
debtors  in  such  gaols,  by  the  overseers  where  the  gaol  in  which 
such  pauper  is  confined  shall  be  situate,  which  shall  be  repaid 
by  the  parish  to  which  such  pauper  belongs.  If  the  pauper 
debtor  has  no  place  of  settlement  in  England  or  Wales,  the 
allowance  shall  be  paid  out  of  the  county  rate. 

By  4  G.  4.  e.  64.  §  37-  one  of  the  visiting  justices  may,  with 
the  consent  of  the  prisoners  committed  for  trial,  authorise  their 
employment  in  any  work  or  labour.  But  by  5  G.  4.  c.  85. 
§  16.  such  consent  must  be  freely  given,  and  not  extorted,  and 
no  prisoner,  before  conviction,  shall  under  any  pretence  be  i 
employed  on  the  tread-wheel. 

lly  5  G.  4.  c.  85.  §  17*  prisoners  committed  for  trial,  and  1 
unable  to  maintain  themselves,  shall  be  allowed  sufficient  food  1 
without  being  obliged  to  work.  |  1 


!  By  4  G.  4.  c.  f)4.  §  3S.  prisoners  sentenced  to  imprisonment 
without  being  sentenced  to  hard  labour,  except  such  as  shall 
maintain  themselves,  may  be  ordered  by  two  visiting  justices 
to  be  set  to  some  work  or  labour  not  severe ;  and  no  such  pri- 
soner, of  ability  to  earn  or  otherwise  provide  for  his  own  sub- 
sistence, shall  have  any  claim  to  be  supported  by  the  county. 

By  5  G.  4.  c.  84.  §  18.  prisoners  under  sentence  of  trans- 
portation may,  by  the  written  order  of  one  of  the  visiting 
justices,  be  kept  to  hard  labour  while  they  remain  in  prison. 

4.  As  to  alhmanve  to  prisoners  on  discharge, —  By  4  G.  4, 
c>  64.  §  Ifj.,  prisoners  whose  confinement  has  been  shortened  on 
the  recommendation  of  the  justices  in  quarter  sessions,  shall, 
on  being  discharged,  together  with  necessary  clothing,  receive 
not  exceeding  20.*.  or  less  than  5.?.,  where  the  offender  shall  be 
confined  a  year,  and  so  in  proportion  for  any  shorter  period. 

§  39.  empowers  the  visiting  justices  to  supply  discharged 
prisoners  with  the  means  of  returning  home,  &c. 

And  by  5  G.  4.  c.  85.  §  22.  discharged  prisoners  are  to  be 
afforded  the  means  of  returning  to  the  places  of  settlement ; 
and  for  that  purpose  two  visiting  justices  may  take  their 
examination  as  to  their  places  of  settlement. 

As  to  the  escape  of  prisoners,  see  post,  III.,  and  tit.  Escape. 
And  as  to  the  punishment  of  such  as  are  refractory,  jx>sf,  IV. 

All  fees  formerly  payable  by  prisoners  are  now  abolished. 
See  tit.  Fees* 

III.  The  offence  of  prison  breaking,  by  the  common  law, 
was  no  less  than  felony ;  and  this  whether  the  party  were 
committed  in  a  criminal  or  civil  case,  or  whether  he  were 
actually  within  the  walls  of  the  prison,  or  only  in  the  stocks, 
or  in  the  custody  of  any  person  who  had  lawfully  arrested 
him,  or  whether  he  were  in  the  king's  prison,  or  one  belong- 
ing to  a  lord,  or  franchise.  2  Inst.  589:  Staundf.  P.  C.  31: 
Cro.  Car.  210. 

But  by  the  stat.  1  Ed.  2.  stat.  2.  de  frajigentihus  prtsonam, 
"  None  from  henceforth  that  breaketh  prison  shall  have  judg- 
ment of  life,  or  member,  for  breaking  of  prison  only,  except 
the  cause  for  which  he  was  taken  and  imprisoned  did  require 
such  judgment,  if  he  had  been  convict  thereupon  according 
to  the  law  and  custom  of  the  realm ;  albeit  in  times  past  it 
hath  been  used  otherwise/'  So  that  to  break  prison  and 
escape,  when  one  is  lawfully  committed  for  any  treason  or 
felony,  remains  still  felony,  as  at  the  common  law ;  and  to 
break  prison  (whether  it  be  the  county  gaol,  the  stocks,  or 
other  usual  place  of  security),  when  lawfully  confined  upon 
any  other  inferior  charge,  is  still  punishable  as  a  high  misde- 
meanor by  fine  and  imprisonment.    4  Comm.  130. 

The  offence  of  breaking  prison  is  but  felony,  whatsoever  the 
crime  were  for  which  the  party  was  committed,  unless  his 
intent  were  to  favour  the  escape  of  others  who  were  commit- 
ted for  treason,  for  that  will  make  him  a  principal  in  the 
treason.    2  Hawk.  P.  C.  e.  18. 

Any  place  whatsoever,  wherein  a  person  under  a  lawful 
arrest  for  a  supposed  capital  offence  is  restrained  from  his 
liberty,  whether  in  the  stocks  or  street,  or  in  the  common 
gaol,  or  the  house  of  a  constable,  or  private  person,  or  the 
prison  of  the  ordinary,  is  a  prison  within  the  statute.  2  Inst.  .58*) ; 
fyer*  99-  pi-  60 :  Crom.  3$  :  Cro.  Car.  210:  Hale's  P.  C.  107. 

If  the  imprisonment  be  for  any  offence  made  capital  by  a 
subsequent  statute,  the  breach  of  prison  is  as  much  within  the 
act  of  1  Ed.  2.  stat.  2.  as  if  the  offence  had  always  been  felony; 
but  if  the  offence  for  which  a  man  is  committed  were  but  a 
trespass  at  the  time  when  he  breaks  the  prison,  and  afterwards 
become  felony  by  a  subsequent  matter ;  as  where  one  commit- 
ted for  having  dangerously  wounded  a  man,  who  afterwards 
dies,  breaks  the  prison  before  he  dies,  the  fiction  of  law  (which 
to  many  purposes  makes  the  offence  a  felony  ab  initio)  shall  not 
be  carried  so  far  as  to  make  the  prison-breach  also  a  felony, 
which,  at  the  time  when  it  was  committed,  was  but  a  misde- 
meanor.   Hales  P.  C.  108  :  2  Inst.  59 1 ;  Ptowd.  258. 
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It  seems  the  better  opinion,  that  if  the  offence  for  which 
the  party  was  committed  be  in  truth  but  a  trespass,  the  calling 
it  felony  in  the  mittimus,  will  not  make  the  breaking  of  the 
gaol  amount  to  felony;  and  that,  on  the  other  side,  if  the 
offence  were  in  truth  a  capital  one,  the  calling  it  a  trespass  in 
the  millimus  will  not  bring  it  within  the  statute;  for  the 
cause  of  imprisonment  is  what  the  statute  regards,  and  that  is 
the  offence,  which  can  neither  be  lessened  nor  increased  by 
a  mistake  in  the  mittimus.  But  for  this,  see  2  Hawk.  P.  C\ 
<?•  IS. 

There  must  be  an  actual  breaking,  for  the  words  felonici 
f regit  prisonam,  which  are  necessary  in  every  indictment  for 
this  offence,  cannot  be  satisfied  without  some  actual  force  or 
violence  ;  and  therefore  if  the  prisoner,  without  the  use  of  any 
violent  means,  go  out  of  the  prison  doors,  which  he  finds  open 
by  the  negligence  or  consent  of  the  gaoler,  or  if  he  escape 
through  a  breach  made  by  others  without  his  privity,  he  is 
gniltv  of  a  misdemeanor  onlv,  and  not  of  felony.  2  InsL  589: 
Hale's  P.  C.  108:  Staundf.  P.  C  St. 

Nor  will  the  breaking  of  prison,  which  is  necessitated  by 
any  accident,  happening  without  any  default  of  the  prisoner^ 
as  where  the  prison  is  fired  by  lightning,  or  otherwise,  without 
his  privity,  and  be  breaks  out  to  save  his  life,  come  within 
the  statute.  Plowd.  136:  2  InsL  500:  II ale's  P.  C.  108. 
Nor  is  it  felony  to  break  a  prison,  unless  the  prisoner  escape. 
Keiltv.  87-  a< 

But  there  need  not  be  any  actual  intent  to  break  to  consti- 
tute the  offence.  Where,  therefore,  the  prisoner  escaped  from 
a  house  of  correction  by  tying  two  ladders  together  and  placing 
them  against  the  wall  of  the  yard,  and  in  making  his  escape 
threw  down  some  of  the  bricks  of  the  wall,  it  was  held  a  suffi- 
cient breaking,    II-  §  R.  438. 

He  that  breaks  prison  may  be  proceeded  against  for  such 
crime  before  he  be  convicted  of  the  crime  for  which  he  is 
committed,  because  the  breach  of  prison  is  a  distinct  inde- 
pendent offence;  but  the  sheriff's  return  of  a  breach  of  prison 
is  not  a  sufficient  ground  to  arraign  a  man,  without  an  indict- 
ment  2  Hawk.  P.  C.  c.  18. 

But  if  he  be  first  indicted  and  acquitted  of  the  principal 
felony,  he  shall  not  be  indicted  for  the  breach  of  prison  after- 
wards; for  it  being  clear  that  he  was  not  guilty  of  the  felony, 
he  is  in  law  as  a  person  never  committed  for  felony,  and  so  his 
breach  of  prison  is  no  felony.    1  Hale,  f>12. 

It  is  not  sufficient  to  indict  a  man  generally,  for  having 
feloniously  broken  prison ;  but  the  case  must  be  set  forth  spe- 
cially, that  it  may  appear  he  was  lawfully  in  prison,  and  for 
a  capital  offence.    Hales  P.  C.  109:  2  Inst.  591. 

If  A.  arrests  B.  for  suspicion,  and  carry  him  to  the  common 
gaol,  and  there  deliver  him ;  if  he  breaks  prison  and  be  indicted 
on  it,  there  must  be  the  following  averments  in  the  indictment: 
that  there  was  a  felony  done,  and  that  A.  having  probable 
cause  to  suspect  B.,  had  arrested  and  committed  him,  and  that 
he  broke  the  prison ;  all  which  must  be  proved  on  the  trial. 
But  where  a  felon  is  taken  by  capias  and  committed,  and 
breaks  prison,  there  needs  no  such  averment,  &c,  because  all 
appears  by  matter  of  record.  2  Inst.  590:  Hal  Hist.  P.  C.  10. 

By  stat.  59  G.  3.  c.  136.  for  the  better  regulation  of  the 
general  Penitentiary  for  convicts  at  Milbank,  near  Westmin- 
ster, established  by  stat.  56  G.  3.  c.  63.  (see  tit.  Transporta- 
tion), convicts  breaking  prison  or  escaping,  are  in  like  manner 
punishable  by  three  years'  further  confinement ;  as  capital 
felons,  on  a  second  escape  ;  and  by  six  months'  confinement  for 
any  attempt  at  escape. 

By  the  4  G.  4.  c.  64,  §  43.  any  person  conveying,  or  causing 
to  be  conveyed,  into  any  prison  to  which  the  act  extends,  any 
mask,  visor,  or  other  disguise,  or  instrument  or  arms,  proper  to 
facilitate  the  escape  of  any  prisoner,  and  the  same  delivering, 
or  causing  to  be  delivered,  to  an}'  prisoner,  or  other  person 
there  for  his  use  without  the  privity  of  the  keeper  of  such 
prison,  shall  be  deemed  to  have  delivered  such  visor,  &c,  with 


intent  to  assist  such  prisoner  to  escape ;  and  any  person,  by 
any  means  whatever,  assisting  any  prisoner  to  escape,  and 
whether  an  escape  be  actually  made  or  not,  shall  be  guilty  of 
felony,  and  liable  to  fourteen  years*  transportation. 

The  felony  of  breach  of  prison  was  within  clergy,  though  the 
offence  for  which  the  party  was  committed  was  excluded  clergy, 

1  Hal  H.  P.  C.  612.  And  where  it  is  a  felony  it  is  now 
punishable  under  the  7  and  8  G.  c.  28.  §  8.  with  transporta- 
tion for  seven  years,  &e. 

For  further  matter  relative  to  gaols  and  prisoners,  see  this 
Diet.  tits.  Arrest,  Commitment,  Debtor,  Escape,  Execution, 
False  Imprisonment,  Insolvent,  Marshahea,  Rescue* 

IV.  A  gaoler  is  the  master  of  a  prison ;  one  that  hath  the 
custody  of  the  place  where  prisoners  are  kept.  Sheriffs  must 
make  such  gaolers  for  which  they  will  answer.  But  if  there 
is  a  default  in  the  gaoler,  act  inn  lies  against  him  for  an  escape, 
&c,  2  Inst.  592,  In  common  cases,  the  slier  iff;  or  gaoler,  is 
chargeable  at  the  discretion  of  the  party ;  though  the  sheriff 
is  most  usually  charged.  He  who  hath  the  custody  of  the 
gaol  wrongfully,  or  of  right,  shall  be  charged  with  the  escape 
of  prisoners :  and  if  he  that  hath  the  actual  possession  be  not 
sufficient^   his  superior  shall    answer.     2  Hawk.  P.  C.  : 

2  InsL  881. 

In  regard  to  the  great  power  gaolers  and  their  officers  have 
over  their  prisoners,  the  law  watcheth  with  a  jealous  eye  over 
their  conduct.    Fast.  331. 

The  common  law  also  subjects  gaolers  to  fine  and  imprison- 
ment, and  forfeiture  of  their  offices,  for  gross  and  palpable 
abuses  in  the  execution  of  their  offices,  such  as  su tiering  pri- 
soners to  escape,  barbarously  ill-using  them,  or  the  like.  9  Co, 
50:  2  Ed.  Raym.  216':  2  Bac.  Ab.  630. 

Also  gaolers  are  punishable  by  attachment  for  gross  misbe- 
haviour or  contempts,  and  for  disobeying  writs  of  habeas  corpus, 
and  not  bringing  up  the  prisoners  on  the  day  prefixed  by  such 
writ.    2  Hawk.  c.  22.  §  31. 

And  if  the  gaoler  keep  the  prisoner  more  strictly  than  lie 
ought  of  right,  whereof  the  prisoner  dieth,  this  is  felony  in  the 
gaoler  by  the  common  law.  And  this  is  the  cause  that  if  a 
prisoner  die  in  gaol,  the  coroner  ought  to  sit  upon  him :  and 
if  the  death  was  owing  to  cruel  and  oppressive  usage  on  the 
part  of  the  gaoler,  or  any  officer  of  his,  it  will  be  deemed 
wilful  murder  in  the  person  guilty  of  such  duress,  3  Inst.Q] : 
Fast.  321,  322.  See  two  particular  instances  of  cruelty  by 
gaolers  which  wTere  hoi  den  to  be  murder,  2  Sir  a.  856.  884 : 
Ed.  Raym,  1578.  But  if  a  criminal  endeavouring  to  break 
the  gaol,  assault  his  gaoler,  he  may  be  lawfully  killed  by  him 
in  the  aft  ray.  1  Hawk.  P.  C. :  1  H*  H.  496*  See  tits.  Escape, 
Homicide,  II L 

If  any  person  assault  a  gaoler,  for  keeping  a  prisoner  in  safe 
custody,  he  may  be  fined  and  imprisoned.  1  Hawk.  P.  C* 
Where  a  gaol  is  broken  by  thieves,  the  gaoler  is  answerable; 
not  if  it  be  broken  by  enemies.    3  Inst.  52. 

It  seems  clearly  agreed,  that  a  gaoler,  by  suffering  voluntary 
escapes,  by  abusing  his  prisoners,  by  extorting  unreasonable 
fees  from  them,  or  by  detaining  them  in  gaol,  after  they  have 
been  legally  discharged,  and  paid  their  just  fees,  forfeits  his 
office ;  for  that  in  the  grant  of  every  office  it  is  implied,  that 
the  grantee  execute  it  faithfully  and  diligently*  Co.  Lit.  23S : 
9  Co.  5:  3  Mod.  143. 

It  hath  been  resolved,  that  a  forfeiture  by  a  gaoler  who  hath 
but  a  particular  interest,  as  of  him  who  hath  custody  of  a  gsol 
for  life,  or  years,  does  not  affect  him  in  remainder,  or  rever- 
sion, who  hath  the  inheritance,  but  that  upon  such  forfeiture 
his  title  shall  accrue,  and  not  go  to  the  king*  Poph.  U9: 
2  Lev.  71  :  Raym.  2\6:  3  Lev.  288.  , 

By  stat.  3  G.  V  c  15.  none  shall  purchase  the  ofoce  oi 
gaoler,  or  any  other  office  pertaining  to  the  high  sheriff,  under 
pain  of  500/.  .  i 

By  the  4  G.  4.  c-  64.  §  10.  the  following  rules  are  enactea 
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for  regulating  the  duties  of  gaolers,  &c.,  and  the  government 
of  every  prison 

1st.  The  keeper  of  every  prison  must  reside  therein;  he 
must  not  be  an  under-sheriff  or  bailiff;  or  concerned  in  any 
occupation  or  trade  whatever  ;  nor  is  he,  or  any  other  officer  of 
the  prison,  allowed  to  sell  any  article  to  any  prisoner,  nor  have 
any  interest,  directly  or  indirectly,  in  any  contract  or  agreement 
for  the  supply  of  the  prison. 

2nd.  A  matron  must  he  appointed  to  superintend  the  female 
prisoners. 

3rd.  The  keeper  must,  as  far  as  may  be  practicable,  visit 
every  ward,  and  see  every  prisoner,  and  inspect  every  cell,  once 
at  least  in  every  twenty-four  hours;  and, in  visiting  the  female 
prisoners,  he  shall  be  accompanied  try  the  matron,  or  by  some 
female  officer  of  the  prison. 

4th,  The  keeper  must  keep  a  regular  journal  of  all  occur- 
rences of  importance  within  the  prison,  which  must  be  laid 
before  the  justices  at  every  quarter- sessions. 

5th.  Due  provision  must  be  made  in  every  prison  for  the 
enforcement  of  hard  labour,  in  cases  where  prisoners  shall  be 
sentenced  to  it. 

6th.  The  male  and  female  prisoners  must  be  confined  in 
separate  buildings  or  parts  of  the  prison,  so  as  to  prevent  them 
from  seeing,  conversing,  or  holding  any  intercourse  with  each 
other ;  and  the  prisoners  of  each  sex  must  be  divided  into  the 
following  classes : 

First.  Debtors,  and  persons  confined  for  contempt  of  court 
in  civil  process. 

Second.    Prisoners  convicted  of  felony. 

Third,    Prisoners  convicted  of  misdemeanors. 

Fourth*  Prisoners  committed  on  charge  or  suspicion  of  felony. 

Fifth.  Prisoners  committed  on  charge  or  suspicion  of  mis- 
demeanors, or  for  want  of  sureties. 

Sixth.  Vagrants. 

Prisoners  intended  to  be  examined  as  witnesses  for  the 
crown  must  also  be  kept  separate. 

But  the  justices  may  authorise  the  employment  of  any  pri- 
soner in  any  menial  office  within  the  prison,  or  for  the  purpose 
of  instructing  others.  And  the  keeper  may  confine  a  prisoner 
with  another  class,  if  he  shall  deem  it  improper  for  him  to 
associate  with  others  of  the  class  to  which  he  belongs. 

7th.  Female  prisoners  must  in  all  eases  be  attended  with 
female  officers* 

8th.  Every  prisoner  sentenced  to  hard  labour  must,  unless 
prevented  by  sickness,  be  employed  not  exceeding  ten  hours 
in  every  day,  except  on  Sundays,  Christmas- day,  and  Good 
Friday. 

9th.  Prayers  selected  from  the  Liturgy  of  the  Church  of 
England  must  be  read  every  morning  by  the  chaplain,  the 
keeper,  or  some  other  person. 

10th.  Provision  shall  be  made  for  the  instruction  of  pri- 
soners of  both  sexes  in  reading  and  writing. 

lllh.  Prisoners  shall  attend  divine  service  on  Sundays,  and 
on  other  days  when  performed, 

12th.  No  prisoner  shall  be  put  in  irons  by  the  keeper  except 
in  case  of  urgent  necessity,  and  then  not  longer  than  four 
days,  without  an  order  in  writing  from  a  visiting  justice,  spe- 
cifying the  cause.    See  further,  tit.  Fetters. 

13th.  Every  prisoner  shall  be  allowed  a  sufficient  quantitv 
of  plain  and  wholesome  food,  to  be  regulated  by  the  justices  in 
session ;  and  prisoners  under  the  care  of  the  surgeon  shall  be 
allowed  such  diet  as  he  shall  direct. 

14th.  Prisoners  before  trial  who  shall  not  receive  any  allow- 
ance from  the  county,  may  procure  for  themselves,  and  receive 
at  proper  hours,  any  food  or  other  necessaries,  subject  to  a 
strict  examination. 

15th.  But  no  prisoner  who  is  confined  under  the  sentence  of 
any  court,  or  in  pursuance  of  any  conviction  before  a  justice, 
shall  receive  any  food  or  necessaries  other  than  the  gaol  allow- 
ance, except  under  special  circumstances. 

16'th.  Due  provision  shall  be  made  for  the  admission,  at 


proper  times,  of  persons  with  whom  prisoners  committed  for 
trial  may  desire  to  communicate ;  and  rules  and  regulations 
shall  be  made  by  the  justices  at  sessions  for  the  admission  of 
the  friends  of  the  convicted  prisoners. 

17th.  The  surgeon  must  examine  every  prisoner  before  he 
is  passed  into  the  proper  ward;  and  no  prisoner  shall  be  dis- 
charged if  labouring  under  any  acute  or  dangerous  distemper, 
unless  he  himself  requires  it.  \o  prisoner  before  trial  shall  be 
compelled  to  wear  a  prison  dress,  unless  his  clothes  be  deemed 
insufficient,  or  necessary  to  be  preserved  for  the  purposes  of 
justice.  But  no  prisoner,  not  convicted  of  felony,  shall  he 
clothed  in  a  party-coloured  dress. 

18th.  Every  male  prisoner  shall  he  provided  with  a  sepa- 
rate bed,  hammock,  or  cot,  either  in  a  separate  cell,  or  in  a  cell 
with  not  more  than  two  other  male  prisoners. 

19th.  The  walls  and  ceilings  of  the  wards,  cells,  rooms,  and 
passages,  used  by  the  prisoners,  must  be  scraped  and  lime- 
washed  at  least  once  in  the  year,  and  the  rooms,  passages,  and 
sleeping  cells,  shall  be  cleansed  once  a- week,  or  oftener  if 
requisite. 

20th.  All  prisoners  si  1  all  be  allowed  as  much  air  and  exer- 
cise as  shall  be  deemed  proper  for  the  preservation  of  their 
health. 

£lst.  Forbids  the  admission  of  spirituous  liquors  for  the  use 
of  prisoners;  and  by  §  40.  a  penalty  of  UOt.  is  inflicted  on 
persons  carrying  or  attempting  to  carry  spirituous  or  fermented 
liquors  into  any  prison.  And  any  gaoler  selling,  lending,  or 
giving  away  any  such  liquor,  is  liable  to  forfeit  QOl. 

22nd.  No  gaming  shall  be  permitted ;  and  the  keeper  may 
seize  and  destroy  all  cards,  dice,  or  other  instruments  of 
gaming. 

23rd.  No  money  under  the  name  of  garnish  shall  be  taken 
from  any  prisoner,  on  his  entrance  into  the  prison,  under  any 
pretence  whatever. 

24-th.  Upon  the  death  of  a  prisoner  notice  shall  be  given  by 
the  keeper  forthwith  to  one  of  the  visiting  justices,  as  well  as  to 
the  coroner  of  the  district,  and  to  the  nearest  relative  of  the 
deceased  where  practicable. 

By  §  1 1 .  none  of  the  prisoners  can  serve  upon  the  coroner's 
inquest. 

By  §  12.  the  court  of  lord  mayor  and  aldermen  may  make 
further  regulations,  with  the  sanction  of  the  two  chief  justices, 
for  the  management  of  the  prisons  in  Eondon  and  five  justices 
may  do  the  like  in  regard  to  those  of  any  countv.  Copies 
of  these  rules  must  be  put  up  in  a  conspicuous  part  of  the 
prison,  and  such  rules  shall  be  binding  upon  the  sheriff,  so  as 
not  to  interfere,  however,  with  his  right  or  duty  to  appoint  or 
remove  any  keeper  of  a  county  gaol. 

By  §  15.  the  chairman  of  the  Michaelmas  quarter-sessions 
shall  transmit  to  the  Secretary  of  State  copies  of  the  rules  and 
regulations  then  in  force  for  the  government  of  every  prison  in 
the  county,  together  with  plans  of  any  additions  to 'the  build- 
ing of  the  prison. 

By  §  24.  a  general  report  is  required  to  he  prepared  at  such 
sessions  by  the  clerk  of  the  peace,  and  signed  by  the  chairman, 
and  by  him  transmitted  to  the  Secretary  of  State,  to  be  laid 
before  parliament.  By  5  G,  4.  c.  85.  §  S.  the  chairman  must 
also  at  the  same  time  transmit  a  correct  statement  of  any 
increase  or  diminution  in  every  such  establishment  of  officers 
and  servants,  or  in  their  respective  salaries  or  emoluments. 

By  §  16*.  visiting  justices  shall  be  appointed  by  the  sessions, 
and^  their  duties  are  prescribed  by  this  and  the  following 
sections. 

By  §  14.  the  gaoler  must  attend  every  quarter-sessions,  and 
make  a  report  in  writing  of  the  actual  state  and  condition  of 
the  prison,  and  of  the  number  of  the  prisoners.  By  §  It),  he 
must  also  make  a  return  at  every  assizes  of  the  persons  sen- 
tenced to  hard  labour.  By  §  20.  he  must,  under  the  penalty 
of  20/.,  on  the  second  day  next  after  the  termination  of  every 
sessions  or  assizes,  transmit  to  the  Secretary  of  State  a  calendar 
containing  the  names,  crimes,  and  sentences  of  every  prisoner 
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tried,  distinguishing  ^vith  respect  to  all  prisoners  capitally 
convicted  such  of  them  as  may  have  been  reprieved  by  the 
court j  and  stating  the  day  on  which  execution  is  to  be  done 
upon  those  who  have  not  been  reprieved.  By  §  21.  he  must 
deliver  to  every  court  of  quarter-sessions  a  certificate  how  far 
the  rules  for  the  government  of  the  prison  have  been  observed, 
under  the  penalty  of  101.  And  by  §  22.  he  must,  one  week 
before  every  Michaelmas  sessions,  make  a  return  of  the  state 
of  the  prison  to  the  clerk  of  the  peace. 

By  §41.  the  keeper  of  every  prison  has  power  to  hear  all 
complaints  touching  any  of  the  following  offences: — 1.  Disobe- 
dience of  the  rules  of  the  prison.  2.  Assaults  when  no  dan- 
gerous wound  or  bruise  is  given,  3.  Profane  cursing  and 
swearing*  4.  Any  indecent  behaviour*  and  irreverent  beha- 
viour at  chapel/  o.  Absent  from  chapel  without  leave. 
6.  Idleness  or  negligence  in  work,  or  wilful  mismanagement 
of  it.  For  any  of  these  offences  the  keeper  may  punish  the 
offender  by  ordering  him  to  close  confinement  in  the  refractory 
or  solitary  cells,  and  by  keeping  him  upon  bread  and  water 
only,  for  any  term  not  exceeding  three  days. 

By  §  12.  any  criminal  prisoner  guilty  of  any  repeated  offence 
against  the  rules  of  the  prison,  or  of  any  greater  offence  than 
the  gaoler  is  empowered  to  punish,  any  one  of  the  visiting,  or 
any  other  justice  of  the  county  or  district,  may  inquire  upon 
oath  and  determine  the  offence,  and  may  order  the  offender  to 
be  punished  by  close  confinement  not  exceeding  one  month ; 
or  by  personal  correction  in  case  of  prisoners  convicted  of  felony 
or  sentenced  to  hard  labour* 

By  §  2$.  and  33.  the  justices  at  quarter-sessions  are  to 
appoint  a  chaplain  and  a  surgeon  to  each  prison  within  their 
jurisdiction,  the  latter  of  whom  is  to  keep  a  regular  journal* 

By  the  4  G.  4.  c*  6'4.  §  ?6\,  and  the  5  G.  4.  c.  88.  §  27. 
those  acts  are  declared  not  to  extend  to  the  prisons  of  the 
Kings  Bench  or  the  Fleet,  Bridewell,  the  Marshalsea,  the 
Penitentiary  at  Milbank,  or  that  at  Gloucester. 

As  to  gaolers  permitting  prisoners  to  escape,  see  tit.  Escape* 
GAOL-DELIVERY.  The  administration  of  justice  being 
originally  in  the  crown,  in  former  times  our  kings  in  person 
rode  through  the  realm  once  in  seven  years,  to  judge  of  and 
determine  crimes  and  offences ;  afterwards  justices  in  eyre 
were  appointed  ;  and  since  justices  of assize  and  gaol  delivery, 
&c.  A  commission  of  gaol-delivery  is  a  patent  in  nature  of 
a  letter  from  the  king  to  certain  persons,  appointing  them  his 
justices,  or  two,  or  three,  of  them,  and  authorising  them  to 
deliver  his  gaol,  at  such  a  place,  of  the  prisoners  in  it ;  for 
which  purpose  it  commands  them  to  meet  at  such  a  place,  at 
the  time  they  themselves  shall  appoint ;  and  informs  them  that 
for  the  same  purpose  the  king  hath  commanded  his  sheriff  of 
the  same  county  to  bring  all  the  prisoners  of  the  gaol,  and 
their  attachments,  before  them,  at  the  day  appointed,  Cromp. 
Jurisd.  125:  4  InsL  UiS. 

By  stat.  3  //.  7.  C*  3.  those  that  have  the  custody  of  gaols 
roust  certify  the  names  of  all  the  prisoners  to  the  justices  of 
gaol-delivery,  in  order  to  their  trial  or  discharge,  on  pain  of  51. 

Justices  of  gaol-delivery  are  impowered  by  the  common  law 
to  proceed  upon  indictments  of  felony,  trespass,  &c.  and  to 
order  execution  or  reprieve.  And  they  have  power  to  dis- 
charge such  prisoners  as  upon  their  trials  shall  be  acquitted ; 
also  all  such  against  whom,  upon  proclamation  made,  no  evi- 
dence appears  to  indict  them ;  which  justices  of  oyer  and 
terminer,  &c.  may  not  do.  2  Hawk,  P.  C.  But  these  justices 
have  nothing  to  do  with  any  person  not  in  custody  of  the 
prison,  except  in  some  special  cases ;  as  if  some  of  the  accom- 
plices to  a  felony  be  in  such  prison,  and  some  of  them  out  of  it, 
the  justices  may  receive  an  appeal  against  those  who  are  out 
of  the  prison,  as  well  as  those  who  are  in  it ;  which  appeal, 
after  the  trial  of  such  prisoners,  shall  be  remo\ed  into  B.  R. 
and  process  issue  from  thence  against  the  rest,  Fitz.  Cor  on. 
77  :  S.  P.  C.  04.  Such  justices  have  no  more  to  do  with  one 
let  to  mainprise,  than  if  he  were  at  large ;  for  such  person 
cannot  be  said  to  be  a  prisoner,  since  it  is  not  in  the  power  of 


his  sureties  to  detain  him  in  their  custody.  And  where  anv 
person  is  bailed,  there  he  is  in  the  custody  of  his  sureties  and 
they  may  detain  him  where  they  please.  2  H.  P.  C.  25. 
Though  per  Holt,  C.  X  if  a  person  be  let  to  bail,  yet  he  is  in 
law  in  prison,  and  his  bail  are  his  keepers ;  and  therefore  the 
justices  of  gaol-delivery  may  take  an  indictment  against  him, 
as  well  as  if  he  was  actually  in  gaol.  And  they  may  take 
indictments  not  only  of  felony,  but  also  of  high  treason,  if  the 
offenders  are  in  prison,  and  try  and  give  judgment  upon  them, 
like  unto  commissioners  of  oyer  and  terminer ;  though  it  has 
been  formerly  held  otherwise.  2  Hale's  Hist.  A  C.  35. 
Justices  of  gaol-delivery  may  punish  those  who  unduly  bail 
prisoners ;  as  being  guilty  of  a  negligent  escape.  S.  P.  C.  77: 
25  Ed.  3.  3Q*  They  also  have  authority  to  punish  many  par- 
ticular offences  by  statute. 

The  granting  a  new  commission  of  gaol- delivery,  or  of  the 
peace,  in  a  town  corporate,  shall  not  avoid  the  former  com- 
mission. 2  and  S  Ph.  §  Mar.  c.  18.  Justices  of  gaol -delivery 
may  act  in  their  counties.  12  G,  2.  c.  27,  See  tits.  Assise, 
Circuits ,  judges*  Justices. 

GARB,  Garba,  from  the  Fr.  Garbc,  alias  GerSe,  i.e.  fascist 
A  bundle  or  sheaf  of  corn.  Chart.  Forest,  cap.  7.  And  in 
some  places  it  is  taken  for  a  handful,  mz*  Garba  aceris  sit  ex 
triginta  perils.  Fleta,  lib.  2.  cap.  12.  Garba  sagitiarumh% 
sheaf  of  arrows  containing  twenty-four.  Skene. 

Garbales  Decimje.    Tithes  of  corn, 

GARBLE.  Is  to  sever  the  dross  and  dust  from  spice, 
drugs,  &c.  Garbling  is  the  purifying  and  cleansing  the  good 
from  the  bad;  and  may  come  from  the  Italian  garbo,  i. e. 
finery  or  neatness ;  and  thence  probably  we  say,  when  we 
see  a  man  in  a  neat  habit,  that  he  is  in  a  handsome  garb* 
CotveL 

GARBLER  of  SPICES.  An  officer  of  antiquity  in  the 
city  of  London,  who  may  enter  into  any  shop,  warehouse,  &c. 
to  view  and  search  drugs  and  spices,  and  garble  and  make 
clean  the  same,  or  see  that  -it  be  done.  And  anciently  all 
drugs,  &c.  were  to  be  cleansed  and  garbled  before  sold,  on  pain 
of  forfeiture,  or  the  value.  By  stat.  6  Anne,  c.  1 6.  this  officer 
is  to  be  appointed  by  the  court  of  lord  mayor,  aldermen  and 
common  council,  to  garble  spices  at  the  request  of  the  owner, 
but  not  otherwise. 

GARCIO,  Fr.  Garcon.~]  A  groom  or  servant.  Ph.  Cor. 
51  Ed.  I.  Garcio  stolce,  groom  of  the  stole  to  the  king:  and  in 
the  Irish  language  (according  to  Toland),  gar  son  is  an  appel- 
lative for  any  menial  servant.    KenncCs  Gloss. 

GARCIONES.  Servants  who  follow  the  camp.  Ingulpht 
886  :  IValsinv.  242.  Bovs, 

G  A  RD,  ( i  A  R  ] )  I A  X ,  &c.    See  Guard  and  Guardian. 

GARDEBRACHE,  Fr.  Gardebrace^  An  armour  or  vara- 
brace  for  the  arm.    Chart.  K.  Hen.  5. 

GARDENS,  By  7  and  8  G.  4.  c.  29-  §  42.  persons  steal- 
ing or  destroying,  or  damaging  with  such  intent,  any  plant, 
root,  fruit,  or  vegetable  production,  growing  in  any  garden, 
orchard,  nursery-ground,  hot-house,  green-house,  or  conserva- 
tory, are  punishable  summarily  by  one  justice,  with  imprison- 
ment for  six  months,  with  or  without  hard  labour,  or  a  fine 
not  exceeding  20/.  over  and  above  the  value  of  the  article 
stolen,  or  injury  done ;  and  for  a  second  offence  are  guilty  of 
felony,  and  punishable  as  in  cases  of  simple  larceny. 

And  by  §  43.  persons  stealing  any  cultivated  root  or  plant, 
used  for  food  for  man  or  beast,  or  for  medicine,  distillery, 
dyeing,  or  for  any  manufacture  growing  in  land,  open  or 
inclosed,  not  being  a  garden,  orchard,  or  nursery-ground,  are 
punishable  summarily  before  one  justice  ;  and  for  a  subsequent 
offence  may  by  two  justices  be  ordered  to  be  whipped. 

By  7  and  S  G.  4.  c.  30.  &  21.  maliciously  destroying,  or 
damaging  with  intent  to  destroy,  any  of  the  productions  men- 
tioned in  the  42d  section  of  the  above  act,  growing  in  any 
garden,  is  for  the  first  offence  in  lite  manner  punishable 
summarilv  before  one  justice;  and  persons  committing  a 
second  offence  are  declared  guilty  of  felony,  and  liable  to  be 
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transported  for  seven  years,  or  to  four  years  imprisonment,  and 
(if  a  male)  to  be  whipped* 

By  §  22*  the  offence  of  destroying  or  damaging,  &c.  any 
cultivated  root,  &e.  in  open  or  inclosed  land  not  being  a 
garden,  &c,  is  subjected  to  (lie  same  punishment  as  stealing 
under  the  43d  section  of  the  above  act.  See  tits.  Trees, 
Trespass. 

G  A  R  D  E  R  (  )  B  E ,  ga  rd erob  a .  ]  A  w  ar d  robe  :  a  c  1  ose  t  or 
small  apartment  for  hanging  up  clothes.    See  2  Inst.  255. 

GARDIA.  Is  a  word  used  by  the  feudists  for  custodia. 
Lib.  Feud.  1. 

GARE.  A  coarse  wool,  full  of  staring  hairs,  such  as  grow 
about  the  shanks  of  sheep.    See  $Utl.  32  Ed*  3,  c.  2. 

GARLANDA.  A  chaplet,  coronet,  or  garland.  Matt. 
Paris. 

GARNESTLRA.  Victuals,  arms,  and  other  implements 
of  war,  necessary  for  the  defence  of  a  town  or  castle.  Matt* 
Paris,  Anno  1250, 

GARNISH,  jyensiunada  carceraria*~]  Money  paid  by  :i 
prisoner  on  his  entrance  into  gaol.  It  is  forbid  to  be  taken  by 
the  4  G.  4,  c.  43.  §  10,  r<  23*    See  tit  Gaol. 

To  GARNISH.  To  warn;  to  garnish  the  heir,  signifies 
in  law  to  warn  the  heir.  Stat*  2J  Eliz.  cap.  3.  Repealed  by 
6  G.  4.  c.  105.  §  13. 

GARNISHMENT,  Fr,  garnement,  from  garnir,  i.e.  in- 
struere.~\  In  a  legal  sense  intends  a  warning  given  to  one  for 
his  appearance,  for  the  information  of  the  court  and  explaining 
a  cause.  For  example— one  is  sued  for  the  detinue  of  certain 
writings  delivered ;  and  the  defendant  alleging  that  they 
were  delivered  to  him  by  the  plaintiff',  and  another  person, 
upon  condition,  prays  that  the  other  person  may  be  warned  to 
plead  with  the  plaintiff,  whether  the  condition  be  performed 
or  not  ;  in  this  petition  he  is  sjiid  to  pray  garnishment,  which 
may  be  interpreted  either  a  warning  of  that  other,  or  a  fur- 
nishing the  court  with  all  parties  to  the  action,  whereby  it 
may  thoroughly  determine  the  cause:  and  until  he  appears  and 
joins,  the  defendant  is  at  it  were  out  of  the  court.  Cromp* 
Juris*  211:  F.  N,  B.  106,  A  writ  of  scire  facias  is  to  go  forth 
against  the  other  person  to  appear  and  plead  with  the  plaintiff: 
and  when  he  comes  and  thus  pleads,  it  is  called  interpleader* 
If  the  garnishee  be  returned  scire  feci,  and  make  default, 
judgment  will  be  had  to  recover  the  writings,  and  for  their 
delivery,  against  the  defendant ;  and  if  the  garnishee  appears 
and  pleads,  if  the  plaintiff  recovers,  he  shall  have  damages, 
Rasf.  213:  1  Brojvnl.  147. 

Garnishment  is  generally  used  for  a  warning;  as  garnisher 
h  court  is  to  warn  the  court,  and  reasonable  garnishment  is 
w  h  ere  a  p  e  r  son  hath  reason  a  ble  w  ami  t  i  g.  Kite  It  .  6.  F  u  r  t  h  c  r , 
some  contracts  are  naked,  sans  gamement,  and  some  furnished, 
&c.    See  tit  interpleader. 

GARNISHEE.  Such  third  person  or  party  in  whose  hands 
money  is  attached  within  the  liberties  of  the  city  of  London, 
by  process  out  of  the  sheriff's  court ;  so  called,  because  he  hath 
had  garnishment  or  warning,  not  to  pay  the  money  to  the 
defendant,  but  to  appear  and  answer  to  the  plaintiff  creditor's 
suit.    Vide  Attachment  Foreign. 

GARNISTURK.    A  furnishing  or  providing.    Pat.  17* 
Ed*  3*    Vide  Gar nest ura. 

GARRANTY.    See  Warranty. 

GARSUMMUNE :  gersuma,  or  gersoma*  A  fine  or 
amerciament*    Domesday,  Spehn.  Gloss* 

GARTER:  garterium,  Fr,  j  artier,  i.  e,  periscelis  fascia 
pOpliiariar\    Signifies  in  divers  statutes,  and  elsewhere  a  spe-  | 
cial  garter7  being  the  ensign  of  a  noble  order  of  knights, 
instituted  by  King  Ed.  III.  anno  Dom.  1344,  called  Knights  of  | 
ike  Garter.    It  is  also  taken  for  the  principal  king  at  arms,  i 
among  our  English  heralds,  attending  upon  the  knights  thereof; 
created  by  Henry  V. 

The  first  dignity  after  nobility  is  that  of  a  knight  of  the 
Order  of  Saint  George,  or  of  the  Garter.  See  tits.  Knights, 
Precedency. 
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GARTH,  A  little  back-side,  or  close  in  the  North  of 
England;  being  an  ancient  British  word;  gardd  in  that  lan- 
guage signifying  garden>  and  pronounced  and  writ  garth  ;  also 
a  dam  or  wear,  &c. 

GARTH  MAN.  As  there  are  fshgarths  or  wears  for 
catching  of  fish,  so  there  are  garthmen;  for  by  statute  17  R.2. 
c.  Q.  it  is  ordained,  that  no  fisher  nor  garthman  shall  use 
any  nets  or  engines  to  destroy  the  fry  of  fish,  Sec.  This  word 
is  supposed  to  be  derived  from  tin.'  Scottish  gar/,  winch  signi- 
fieth  in  forced,  or  compelled ;  the  fish  being  forced  by  the  wear 
to  pass  in  at  a  loop  where  they  are  taken. 

GASTALDLS.  A  governor  of  (he  country,  whose  office 
was  only  temporary,  and  who  had  jurisdiction  over  the  common 
p&ople,  Blount. 

GATE.  At  the  end  of  the  names  of  places,  signifies  a  way 
or  path,  from  the  Sax.  gent,  i.  e«  porta.  The  custody  of  the 
gates  of  the  city  of  London  is  granted  to  the  Lord  Mayor,  &c. 
by  chart.  King  Henry  IV, 

See  further  tits.  Fence,  Malicious  Injuries* 

G  A U  G  E  T U  M ,  A  ga uge  or  gauging,  d on e  by  the  ga  u  ger ; 
and  the  true  English  gauge  is  mentioned  in  Rot.  Pari. 
32  Ed.  ] . 

G  AUGER,  gaugeator,  Fr.  gauchir,  i.  e.  in  gy  rum  tor  (pier  er\ 
An  officer  appointed  by  the  king  to  examine  all  tuns,  pipes, 
hogsheads,  barrels,  and  tierces  of  wine,  oil,  honey,  &c,  and  to 
give  them  a  mark  of  allowance,  as  containing  lawful  measure, 
before  they  are  sold  in  any  place :  and  because  his  mark  is  a 
circle  made  with  an  iron  instrument  for  that  purpose,  it  seems 
to  have  its  name  from  thence.  The  stat.  3 1  Eliz.  c.  8.  ordained 
that  beer,  Sec.  imported  shall  be  guaged  by  the  masters  and 
wardens  of  the  Coopers'  Company. 

Guagers  are  now  the  surveying  officers  under  the  board  of 
Excise,    See  tit.  Excise. 

Gaugers  may  take  samples  not  exceeding  half  a  pint.  32  G.  2. 
e*  2<). 

G  A  V  E  L,  Sax.  gafel7\  Tribute,  toll,  custom,  or  yearly  revenue  ; 
of  which  we  had  in  old  time  several  kinds.    See  tit.  GabeL 

GAVEL  E rl ' ,  ga  t  el et u m .  ]  A  n  a n c ien  t  an d  sp ecial  kind  of 
cessavit  used  in  Kent,  where  the  custom  of  gavel- hind  conti- 
nues, whereby  a  tenant,  if  he  withholds  his  rents  and  services 
due  to  the  lord,  shall  forfeit  his  land  :  it  was  intended  where 
no  distress  could  be  found  on  the  premises,  so  that  the  lord 
might  seize  the  land  itself  in  the  nature  of  a  distress,  and  keep 
it  a  year  and  a  day  ;  within  which  time,  if  the  tenant  came  and 
paid  his  rent,  he  was  admitted  to  his  tenement  to  hold  it  as 
before;  but  if  not,  the  lord  might  enter  and  enjoy  the  same. 
The  lord  wTas  to  seek  by  the  award  of  his  court,  from  three 
weeks  to  three  weeks,  to  find  some  distress  upon  the  land  or 
tenement,  until  the  fourth  court ;  and  if  in  that  time  he  could 
find  none,  at  the  fourth  court  it  was  awarded  that  the  tene- 
ment should  be  seized  as  a  distress,  and  kept  in  the  lord's  hands 
a  year  and  a  day  without  manuring ;  and  if  the  tenant  did  not 
in  that  time  redeem  it,  by  paying  the  rent  and  making  amends 
to  the  lord,  the  lord  having  pronounced  his  process  by  witnesses 
at  the  next  county  court,  was  awarded  by  his  court  to  enter 
and  manure  the  tenement  as  his  own :  and  if  the  tenant  would 
afterwards  have  it  again,  he  was  to  make  agreement  with  the 
lord.    Fitz.  Cess.  £>0 :  Terms  de  Ley. 

Gavelctum  is  as  much  as  to  say  to  cease,  or  to  let  to  pay  the 
rent:  and  consuetudo  de  gavelet  was  not  a  rent  or  service,  but 
a  rent  or  service  withheld,  denied  or  detained,  causing  the 
forfeiture  of  the  tenement.  Diet. 

The  word  gavelet  in  its  original  signification  imported  rent  ; 
but  it  means  also  a  process  for  the  recovery  of  rent  peculiar  to 
Kent  and  London*  The  gavelet  thus  prevailing  by  the  cus- 
tom of  Kent  may  be  used  whether  there  is  a  sufficient  distress 
on  the  land  or  not  ;  but  is  restricted  to  gavelkind  tenure. 
Robins,  on  Gavelk*  243.  To  London  this  writ  was  given  for 
rent  service  generally  by  stat.  10  Ed.  2  ;  which  is  therefore 
called  the  statute  of  gavelet.  But  by  the  words  of  the  statute 
this  latter  gavelet  onlv  lies  where  the  lord  cannot  obtain 
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payment  by  distress.     See  Spelm.  voc.  Gaveletum,  Wright's 
Ten,  197* 

This  remedy  of  gavelet,  as  well  as  that  of  cessavit,  is  now 
fallen  wholly  into  disuse  ;  nor,  whilst  they  continued  in  use,, 
were  they  applicable,  except  where  the  tenure  was  in  fee. 
Booth  on  Real  Act.  133*  See  1  Insl.  142.  n.  2  :  and  this  Diet- 
tits.  Cessavit  Distress,  Tenure* 

Gavelet  in  London,  breve  de  gavelto  in  London,  pro 
redditu  ibidem,  quia  tenemenia  fucrunt  indistnngibilia.']  The 
writ  used  in  the  hustings  of  London  ;  where  the  parties,  tenant 
and  demandant,  appear  by  scire  facias,  to  show  cause  why  the 
one  should  not  have  his  tenement  again  on  payment  of  his 
rent,  or  the  other  recover  the  lands,  on  default  thereof 

GAVELGELD.  Payment  of  tribute  or  tolL  Man.  Angl 
torn.  3. 

GAVELKIND* 

A  tenure  or  custom,  annexed  and  belonging  to  lands  in 
Kent,  whereby  the  lands  of  the  father  are  equally  divided  at 
his  death  among  all  his  sons ;  or  the  land  of  the  brother  among 
ail  the  brethren,  if  he  have  no  issue  of  his  own.  Lilt.  210*  Sec 
tit.  Tenures,  III.  12, 

All  the  lands  in  England,  it  is  said,  were  of  the  nature  of 
gavelkind  before  the  year  106ft,  and  descended  to  all  the  issue 
equally;  but  after  the  conquest  (as  it  is  called)  when  knight 
service  was  introduced,  the  descent  was  restrained  to  the 
eldest  son  for  the  preservation  of  the  tenure;  Lamb,  167; 
3  Salk.  120 ;  except  in  Kent,  for  the  supposed  reason  of 
which  see  Blount  in  v.  Gavelkind,  who  relates  the  story  of 
the  Kentish  men  surrounding  William  L  with  a  moving  wood 
of  boughs,  and  thus  obtaining  a  confirmation  of  their  ancient 
rights* 

In  the  reign  of  Henry  VI*  there  wrere  not  above  thirty  or  forty 
persons  in  all  Kent  that  held  by  any  other  tenure  than  this  of 
gavelkind  ;  which  was  afterwards  altered  upon  the  petition 
of  divers  Kentish  gentlemen,  in  much,  of  the  land  of  that 
county,  so  as  to  be  descendible  to  the  eldest  son,  according 
to  the  eourse  of  the  common  law,  by  the  stat.  31  H.  8.  c.  3  ; 
though  the  custom  to  devise  gavelkind  land,  and  the  other 
qualities  and  customs,  remain.  Co.  Litt.  140.  By  the  stat.  ,S4 
and  35  H.  8.  0*  26.  all  gavelkind  lands  in  Wales  were  made 
descendible  to  the  heir,  according  to  the  common-law  ;  whereby 
ir  appears  that  the  tenure  of  gavelkind  was  likewise  in  that 
principality. 

Blackstone  relies  on  the  nature  of  tenure  in  gavelkind  as  a 
pregnant  proof  that  tenure  in  free  socage  was  a  remnant  of 
Saxon  liberty*  It  is  universally  known  what  struggles  the 
Kentish  men  made  to  preserve  their  ancient  liberties,  and  the 
success  with  which  those  struggles  were  attended.  And  as  it 
is  principally  here  that  we  meet  with  the  custom  of  gavelkind, 
we  may  fairly  conclude  that  this  was  a  part  of  those  liberties ; 
agreeable  to  Mr.  Selden's  opinion  that  gavelkind,  before  the 
Norman  conquest,  was  the  general  custom  of  the  realm.  The 
distinguishing  properties  of  this  tenure  are  various.  Some  of 
the  principal  are— that  the  tenant  is  of  sufficient  age  to  alien 
his  estate,  by  feoffment,  at  the  age  of  fifteen ;  that  the  estate 
does  not  escheat  in  case  of  an  attainder  and  execution  for 
felony ;  that  in  most  places  the  tenant  had  power  of  devising 
lands  by  will  before  the  statute  for  that  purpose  was  made 
(Fiiz.  N.  B.  198  :  Cro*  Car.  561.) ;  the  descent  of  the  lands,  as 
above  stated,  which  was  indeed  anciently  the  most  usual  course 
of  descent  all  over  England  (GlanviL  I.  7.c.  3.);  though  in 
particular  cases  particular  customs  prevailed. 

These  among  other  properties  distinguished  this  tenure  in 
a  more  remarkable  manner ;  and  yet  it  is  said  to  be  only  a 
species  of  a  socage  tenure,  modified  by  the  custom  of  the 
country;  the  lands,  being  holden  by  suit  of  court  and  fealty, 
which  is  a  service  in  its  nature  certain.  Wright,  21  L  See  this 
Diet.  tit.  Tenure,  III.  12.  Wherefore  by  a  charter  of  King 
John,  Hubert,  Archbishop  of  Canterbury,  was  authorised  to 
exchange  the  gavelkind  tenure  holden  of  the  see  of  Canterbury 
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statute  of  31  H.  8*  c.  3.  for  disgavelling  lands  in  Kent,*  they 
are  directed  to  be  decendible  for  the  future,  like  other  lands 
which  were  never  holden  by  service  of  socage.  Xow  the  im- 
munities which  the  tenants  in  gavelkind  enjoyed  were  suck  as 
cannot  be  conceived  should  be  conferred  on  mere  ploughmen 
and  peasants;  from  all  which  the  learned  commentator  con- 
ceives it  to  be  sufficiently  clear  that  tenures  in  free  socage  are 
in  general  of  a  nobler  original  than  is  assigned  by  Littleton, 
or  after  him  by  the  bulk  of  common  lawyers*  2  Comm.  84,  8sl 
c.  6'. 

A  father  having  gavelkind  lands,  had  three  sons,  one  of 
whom  died  in  the  life-time  of  his  father,  leaving  issue  a 
daughter:  and  it  was  held  that  the  daughter  shall  inherit  the 
part  of  her  father  jure  reprcsentationis,  and  yet  she  is  not 
within  the  words  of  the  custom  of  dividing  the  land  between 
the  heirs  male,  for  she  is  the  daughter  of  a  male  and  heir  by 
representation.  1  Salk.  243.  The  heir  at  the  age  of  fifteen 
years,  it  is  said,  may  give  and  sell  his  lands  in  gavelkind,  and 
shall  inherit.  Co,  Lit.  111.  The  custom  of  gavelkind  is  not 
altered,  though  a  fine  be  levied  of  the  lands  at  common  law ; 
because  it  is  a  custom  that  runs  with  the  land.    6  Ed.  6. 

Land  in  gavelkind  was  devised  to  the  husband  and  wife  for 
life,  remainder  to  the  next  heir  male  of  their  bodies,  &c.  They 
had  three  sons,  and  it  was  adjudged  that  the  eldest  son  should 
not  have  the  whole*  Dj/er,  133.  A  donee  in  tail  of  gavel- 
kind lands  had  issue  four  sons;  and  it  was  held,  that  all  should 
inherit ;  but  if  a  lease  for  life  is  made  of  gavelkind  remainder 
to  the  right  heirs  of  A*  B.,  who  hath  issue  four  sons;  in  this 
case  the  eldest  son  shall  inherit  the  remainder,  because,  in  case 
of  purchase,  there  can  be  but  one  right  heir.  1  Rep.  102.  If 
gavelkind  lands  come  to  the  crown,  and  are  re- gran  ted  to  hold 
in  capite,  &c.  the  land  shall  descend  to  all  the  heirs  male  as 
gavelkind.    Nets.  Abr.  895. 

A  wTife  shall  be  endowed  of  gavelkind  land,  of  a  moiety  of 
the  land  w hereof  her  husband  died  seised,  during  her  widow- 
hood. Co.  Lit.  111.  And  it  has  been  adjudged,  that  the 
widow  cannot  have  election  to  demand  her  thirds  or  dower  at 
common  law,  so  as  to  avoid  the  custom,  by  which  sbeshaD  lose 
her  dower,  if  she  marry  a  second  husband.  Moor.  2(i0*  But 
see  1  Leon.  62.  See  tit.  Dower. 

The  husband  shall  be  tenant  by  the  curtesy  of  half  the 
gavelkind  lands  of  the  wife,  during  the  time  he  continues  un- 
married, without  having  any  issue  by  his  wife ;  but  if  he 
marry*  he  shall  forfeit  his  tenancy  by  the  curtesy.  Co.  Lit.  Ill; 
1  Atk.  603.  If  the  husband  had  issue  by  his  wife,  and  she 
die,  he  shall  be  tenant  by  the  curtesy  of  the  whole  land;  and 
though  he  marry,  he  shall  not  forfeit  his  tenancy*  Mich 
21  Car.  B.  R.  1  Ml  Abr.  649. 

It  was  formerly  supposed  that  although  a  father  was  at- 
tainted of  treason  or  felony,  the  heir  of  guv.dkind  Jmd  should 
inherit,  for  the  custom,  as  said,  was,  <  the  father  to  the  bough 
and  the  son  to  the  plough.'  Boat.  $  Stud,  c.^  10.  But  it  has 
been  held,  that,  in  matters  of  treason,  winch  etoike  at  the 
foundations  of  policy  and  government,,  e^en  gavelkind  lands  are 
forfeitable,  and  always  were.    See  tit.  For  fat  tore. 

A  rent  in  fee  granted  out  of  gavelkind  lauds,  shall  descend 
in  gavelkind  to  all  the  heirs  male,  as  the  lands  would  have 
done  ;  it  being  of  the  same  nature  with  the  land  itself  2  La'. 
138;  1  Mod.  97:  1  Vern.  489- 

A  rectory  in  Kent,  formerly  belonging  to  one  of  the  duv 
solved  monasteries,  having  been  granted  by  Henry  Via.  toa 
layman,  to  be  holden  in  fee  by  knight's  service  in  capile,  the 
lands  are  descendible  according  to  the  custom  of  gavelkind, 
but  the  tithes  according  to  the  common  law*    2  N.  R-  4fl1. 

There  is  no  difference  between  parceners  at  common  law 
and  co-heirs  in  gavelkind,  the  latter  being  only  parceners  by 
custom ;  one,  therefore,  of  several  co-heirs  in  gavelkind  may 
distrain  for  rent  due  to  him  and  the  rest  without  an  actual 
authority  from  them;  and  an  avowry  in  his  own  right,  and  a 
cognizance  as  their  bailiff,  is  sufficient,  without  averring  any 
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authority.  2  B.  $  B.  465  :  5  Moore,  297  !  and  see  Co.  Lit. 
241.  265;  Bro.  Abr.  Traverse,  IS:  5  Mod.  12:  Carth.  864 

All  lands  in  Kent  shall  be  taken  to  be  gavelkind,  except 
those  which  are  disgavelled  by  particular  statutes  1  Mod.  9$. 
If  lands  are  alleged  to  be  in  Kent,  it  shall  be  intended  that 
they  are  gavelkind,  if  the  contrarv  doth  not  appear.  2  Sid* 
153:  1  Vern.  489. 

By  Hale,  Ch.  J.,  gavelkind  law  is  the  law  of  Kent,  and  is 
never  pleaded,  but  presumed ;  and  it  has  been  held,  that  the 
superior  courts  may  take  notice  of  gavelkind  generally  without 
pleading  j  though  not  of  the  special  custom  of  devising  it, 
which  ought  to  be  pleaded  specially.  1  Mod.  98 :  Cro.  Car. 
465  :  Luhv.  236.  754. 

The  gavelkind  descent  of  lands  in  Ireland  was  an  incident 
to  the  custom  of  tanistry,  and  us  such  fell  to  the  ground  with 
its  principal,  in  consequence  of  a  solemn  judgment  against  the 
latter  in  a  case  Anne,  5.  Jac.  1.  See  J)at\  Hep.  28.  Rutin 
the  reign  of  Queen  Anne,  the  policy  of  weakening  the  Roman 
Catholic  interest  in  Ireland  was  the  cause  of  an  Irish  statute 
to  make  the  lands  of  Papists  descendible  according  to  the 
gavelkind  custom,  unless  the  heir  conformed  within  a  limited 
time.  See  Rob.  on  Gavelkind ,  c.  17-  However,  by  an  Irish 
statute  (17  and  18  G.  3.  c.  49.),  the  descent  of  the  lands  of 
Papists  was  again  reduced  to  the  course  of  common  law. 
1  InsL  176.  n.  1. 

The  commissioners  appointed  to  inquire  into  the  laws 
relative  to  real  property,  in  their  third  report  recommend  the 
abolition  of  gavelkind,  principally  on  the  ground  of  the  diffi- 
culty of  dealing  with  property  of  this  tenure,  arising  from  the 
minute  shares  into  wThich  it  frequently  becomes  divisible. 
Another  reason  is  the  additional  trouble  and  expense  attending 
purchases  in  Kent  consequent  on  the  necessity  of  ascertaining 
whether  the  lands  are  subject  to  the  custom. 

GAVELMAN.  A  tenant  liable  to  tribute. — So?mier  of 
Gavelkind,  p.  S3.  And  hence  gavelkind  has  been  thought  to  lie 
land  in  its  nature  taxable.    Blount.    See  Tenures,  III, 

GAVEL  MED.  The  duty  or  work  of  mowing  grass,  or 
cutting  a  meadow  land,  required  by  the  lord  from  his  cus- 
tomary tenants;  cousttetudo falcandi  quce  weatur  gavelmed. 

SOTMU 

GAVELC ESTER,  Sax.  sexiarius  veciigalis.']  A  certain 
measure  of  rent- ale ;  and  among  the  articles  to  be  charged  on 
the  stewards  and  bailiffs  of  the  manors  belonging  to  the  church 
of  Canterbury,  in  Kent,  according  to  which  they  were  to  be 
accountable,  this  of  old  was  one;  de  gavetccster  cujustibet 
bracini  braciali  infra  libertatem  maneriorum,  viz.  una?n  tagenam 
et  dimidiam  cervisice.  This  duty  elsewhere  occurs  under  the 
name  of  iolcesier  ;  in  lieu  thereof  the  Abbot  of  Abingdon  was 
wont  of  custom  to  receive  the  penny  mentioned  by  Selden  in 
his  Dissertation  annexed  to  Fleta,  cap.  8.  Nor  does  it  differ 
from  what  is  called  oak  gavel  in  the  Glossary  at  the  end  of 
Henry  I.    Law's  Sax.  Diet. 

G A  V  E  L - W  E  R  K ,  Sax. ]  Was  ei ther  ma n u  opera,  by  the 
hands  and  person  of  the  tenant,  or  corropera,  by  his  carts  or 
carriages.    Phillips  of  Purvey. 

GAZETTE,  gazetta.^\  The  London  Gazette,  which  is  pub- 
lished by  the  King's  printer  by  authority  of  the  government, 
is  evidence  of  all  acts  of  state,  and  of  every  thing  done  by  the 
king  in  his  political  capacity,  5  T  R.  436.  So  it  is  to  prove 
the  king's  proclamation,  of  which  a  court  will  not  take  notice 
except  the  Gazette  be  produced.    2  Camp. 

But  it  is  not  evidence  to  prove  particular  facts  between 
individuals,  as  a  certain  military  commission;  2  Camp.  513; 
at  least,  unless  the  other  side  refuse  to  produce  the  commission, 
which  in  the  best  evidence.    Ibid.  S.  P.  5  Esp.  233. 

It  is  evidence,  however,  as  a  medium  to  prove  notices;  as 
of  a  dissolution  of  partnership,  which  is  usually  so  notified. 
1  Stark.  186:  Peake,  43-  154,  155.  tu  But  such  evidence  is 
very  weak,  without  proof  that  the  party  to  be  affected  by  the 
notice  read  the  particular  Gazette  in  w  hich  it  was  contained. 
I  Stark.  186".    And  it  seems  incumbent  on  persons  dissolving 


partnership  to  give  a  special  notice  to  those  with  wThom 
they  have  dealt.    1  Esp.  171  :  Peake,  42  !  1  Stark.  418. 

Notices  of  bankruptcies  in  the  Gazette  are  made  sufficient 
by  express  enactment,  as  are  also  declarations  of  insolvency, 
and  many  other  of  the  proceedings  under  the  bankrupt  laws. 

GEASPECIA.  In  a  charter  of  the  privileges  of  NewTcastle- 
upon-Tvne,  renewed  anno  30  Elizabeth,  we  find  sturgiones3 
porpecias  (i.  e.  porpoises),  delphinos,  gcaspetia,  viz.  gram  pais  t 
&c. 

GEBURSCIP,  geburscipa.~\  Neighbourhood  or  adjoining 
district.    Leg.  Ed.  Confess*  cap.  !.. 

GE  BURLS.  A  country  inhabitant  of  the  same  gebureship, 
or  village ;  from  the  Sax.  gebure,  a  carl  ploughman,  or  farmer. 
Cowel. 

GELD,  gehlum,  mulct  a  ;  coinpensatio  delicti  et  prclium  ra\] 
Hence,  in  our  ancient  laws,  wergcld  or  wercgild  was  used  for 
the  value  or  price  of  a  man  slain  ;  and  or f geld  of  a  beast :  like- 
wise money  or  tribute;  for  it  is  said,  et  sinl  quiet  i  de  geld  is, 
danegeldis,  horngeldis,  blodwita>  &c.  Chart.  Ric.  2.  Priorat. 
de  H.  in  Devon,  pat.  5.  Ed.  4.  A  ngeld  is  the  single  value  of  a 
thing ;  twigeld,  double  value,  &c. 

GELD  ABLE,  geldabilis.^  That  is,  liable  to  pay  tax  or 
tribute.  Camden,  dividing  Suffolk  into  three  parts,  calls  the 
first  geldable,  because  subject  to  taxes ;  from  which  the  other 
two  parts  were  exempt,  as  being  ecclesia?  dona  fee.  The  word 
is  mentioned  in  the  stat.  27  H*  8.  c.  26.  But  in  an  old  MS. 
it  is  expounded  to  be  that  land  or  lordship  which  is  v  sub  dis- 
trict urn  e  cur  ice  vicecom*    2  Inst.  701. 

GELDING.    See  tit.  Cattle. 

GEMOTE,  Sax.  i.  e.  conventus.~]  An  assembly.  Leg.  Ed. 
Conf,  c.  35.  See  Alderman,  Ealdurman,  Folemoie,  Mote,  JVit- 
t enagemote,  Parlia men t. 

GENEATH,  villa n us:  regis  ganeath,  is  the  king's  villain. 
LL.  Ittw,  MS.  cap.  19. 

GENERAL  COUNCIL.    See  Synod. 

GENERAL  ISSUE,  is  a  plea  to  the  fact  of  not  guilty,  in 
criminal  cases,  in  order  to  trial,  by  the  country,  or  by  peers, 
&c.  II.  P.  C*  254.  In  civil  suits  there  are  various  pleas,  which 
are  general  issues,  according  to  the  species  of  the  action,  as  in 
trespass,  not  guilty  ;  in  case  on  promises,  non  assumpsit ;  &c. 

By  the  rules  made  by  the  judges  in  H.  T.  4  IV.  4.  the  general 
issues  in  civil  actions  have  been  greatly  modified  and  restricted  ; 
and  "  nil  debet/'  the  general  issue  in  debt,  is  taken  away. 
See  further,  tit.  Pleading. 

GENE  RALE.  The  single  commons,  or  ordinary  provision 
of  the  religious,  were  termed  generate,  as  their  general  allow- 
ance, distinguished  from  their  pietanike,  or  pittances,  which  on 
extraordinary  occasions  were  thrown  in  as  over  commons. 
These  are  described  amongst  other  customs,  Cartidar,  Glaston. 
MS.fol.  10. 

GENERALS  OF  ORDERS.  Chiefs  of  the  several  orders 
of  monks,  friars,  and  other  religious  societies. 

GENERAL  WARRANTS.    See  tits.  Arrest,  Commitment. 

GENE  RATI  O.  When  an  old  abbey,  or  religious  house,  had 
spread  itself  into  many  colonies,  or  depending  cells,  that  issue 
or  offspring  of  the  mother  monastery  was  called  generatio ; 
quasi  proles  et  soboles  vtatricis  domas.    Annul.  W avert.  1232. 

GENTLEMAN',  genero$us.~]  Is  compounded  of  two  lan- 
guages, from  the  Fr.gent  il,  i.  e.  honest  us,  vel  lion esto  loco  natus, 
and  the  Sax.  mon,  a  man ;  thus  meaning  a  man  well  born. 
The  Italians  call  him  gentil  uomo  whom  we  style  a  gentleman; 
the  French  distinguish  him  by  the  name  of  geniilhomme;  and 
the  Spaniards  keep  up  to  the  meaning  of  the  word,  calling 
him  hidalgo,  or  liijo  d'alga,  who  is  the  son  of  a  man  of  account  ; 
so  that  gentlemen  are  such  whom  their  blood  or  race  doth  make 
known* 

Under  the  denomination  of  gentlemen  arc  comprised  all 
above  yeomen :  whereby  noblemen  are  truly  called  gentlemen. 
Smith  de  Rep.  Ang.  lib.  1.  cc.  20,  21,  A  gentleman  is  gene- 
rally defined  to  be  one,  who,  without  any  title,  bears  a  coat  of 
arms  (qui  gerit  anna),  or  whose  ancestors  have  been  freemen ; 
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and  by  the  coat  that  a  gentleman  giveth,  he  is  known  to  be,  or 
not  to  be,  descended  from  those  of  his  names  that  lived  many 
hundred  years  since. 

There  is  said  to  be  a  gentleman  by  office  and  in  reputation, 
as  well  as  those  that  are  born  such.  2  List.  668.  And  we  read 
that  J,  Kingston  was  made  a  gentleman  by  King  Richard  11. 
Pat.  IS  Rtd  %  par.  1.  Gent  His  homo  for  a  gentleman,  was 
adjudged  a  good  addition.  If  if.  27  Ed.  3.  But  the  addition 
of  esquire,  or  gentleman,  was  rare  before  1  IL  5.  though  that  of 
knight  is  very  ancient,    2  Inst.  5Q5.  667. 

"  As  for  gentlemen,"  says  Sir  Thomas  Smith  (De  Rep.  Ang. 
lih,  1.  c.  20),  **  they  be  made  good  cheap  in  this  kingdom; 
for  whosoever  studieth  the  laws  of  the  realm,  who  studieth 
in  the  universities,  who  professeth  the  liberal  sciences^  and, 
to  be  short,  who  can  live  idly,  and  without  manual  labour,  and 
will  bear  the  port,  charge,  and  countenance  of  a  gentleman, 
he  shall  be  called  master,  and  shall  be  taken  for  a  gentleman." 
See  tit.  Precedency. 

GENTLEWOMEN,  generosaf^  Is  a  good  addition  for  the 
state  and  degree  of  a  woman,  as  generosu.s  is  for  that  of  a  man  ; 
and  if  a  gentlewoman  be  named  spinster  in  any  original  writ, 
appeal,  &c,  it  hath  been  held  that  she  may  abate  and  quash 
the  same.  2  Inst.  668.  But  it  seems  that  spinster  is  in  general 
a  good  addition,  for  an  unmarried  woman,  as  single  woman  is 
for  one  who  being  unmarried  hath  had  a  bastard. 

GENTILITY,  geniUitasf\  Is  lost  by  attainder  of  treason 
or  felony,  by  which  persons  become  base  and  ignoble,  &c. 

GENU.  A  generation. — Successit  Ethelbaldo  Ojfa  quint  a 
Genu.    Malmsk.  lib.  1.  c.  4. 

GENUS,  Lat.J  The  general  stock,  extraction,  &c,  as  the 
word  office  in  law  is  the  genus  or  general  ;  but  the  sheriff,  &c. 
is  the  species  of  it,  or  particular.    2  Lil.  Abr.  528. 

Genus,  among  metaphysicians  and  logicians,  denotes  a 
number  of  beings  which  agree  in  certain  general  properties, 
common  to  them  all ;  so  that  a  genus  is,  in  fact,  only  an 
abstract  idea,  expressed  by  some  general  name  or  term  ;  or 
rather  a  general  name  or  term,  to  signify  what  is  called  an 
abstract  idea. 

GEORGE  NOBLE.  A  piece  of  gold,  current  at  six  shil- 
lings and  eight -pence,  in  the  reign  of  King  Henry  VI L 
Lowndes  s  Essays  upon  Coins,  p.  41, 

GEORGIA.  In  America,  its  colony  established  by  star. 
6  G\  2.  c.  25.  §  7- 

GERSUMA.    See  Garsummune. 

GESTIO  pro  Hjerf.dk.  Behaviour  as  heir.  That  conduct 
by  which  the  heir  renders  himself  liable  to  the  debts  of  the 
ancestor.  This  may  be  by  taking  possession  of  title  deeds, 
receiving  rent,  &c.    Scotch  Diet* 

GESTU  et  FAMA.  An  ancient  writ  where  a  person's 
good  behaviour  was  impeached,  now  out  of  use.  Lamb.  Eirin. 
lib.  4.  cap.  14.    See  Surety  for  the  Peace. 

GEWINEDA,  Sax.]  The  public  convention  of  the  people, 
to  decide  a  cause :  ct  pax  quam  aldermanus  regis  in  quinque 
bergorum  gewineda  dabit  emendatur  12  lihris.  LL.  /Ethel  red, 
cap.  1. 

GEYVITNESSA.  The  giving  of  evidence.  Leg.  Ethel, 
cap.  1.  a  pud  Bromptvn. 

GIFT,  donum  donatio.']  A  conveyance  which  passeth  either 
lands  or  goods.  A  gift  is  of  a  larger  extent  than  a  grant,  being 
applied  to  things  moveable  and  immoveable ;  yet  as  to  things 
immoveable,  when  strictly  taken,  it  is  applicable  only  to  lands 
and  tenements  given  in  tail :  but  gifts  and  grants  are  said  to  be 
alike  in  nature,  and  often  confounded.    Wood's  Inst.  26*0. 

The  conveyance  of  lands  by  gift  is  properly  applied  to  the 
creation  of  an  estate-tail,  as  feoffment  is  to  that  of  an  estate  in 
fee,  and  lease  to  that  of  an  estate  for  life  or  years.  It  differs 
in  nothing  from  a  feoffment  but  in  the  nature  of  the  estate 
passing  by  it ;  for  the  operative  words  of  conveyance  in  this 
case  are  do,  or  dedi — /  give,  or  have  given;  and  gifts  in  tail 
are  equally  imperfect  without  livery  of  seisin,  as  feoffment  in 
fee  simple.    Lit.  §  59.    A  ad  this  is  the  only  distinction  that 


Littleton  seems  to  take  when  he  says,  «  it  is  to  be  understood 
that  there  is  feoffor  and  feoffee ;  donor  and  donee  ;  lessor  and 
lessee;"  Lit.  §  57  ;  viz.  feoffor  is  applied  to  a  feoffment  in  fee- 
simple,  donor  to  a  gift  in  tail,  and  lessor  to  a  lease  for  life  or 
years  or  at  will.  In  common  acceptation  gifts  are  frequently 
confounded  with  grants.    See  tit.  Grttnl,  2  Comm.  3 lb',  c.  so! 

A  man  by  deed  did  give  and  grant,  bargain  and  sell,  alien, 
enfeoff,  and  confirm  to  his  daughter  certain  lands ;  but  no  con- 
sideration of  money  was  mentioned,  nor  was  the  deed  inrolled  | 
there  was  likewise  no  consideration  of  natural  affection  ex- 
pressed (other  than  what  was  implied  in  naming  the  grantee 
his  daughter),  and  there  was  no  livery  indorsed,  or  any  found 
to  have  been  made ;  nor  was  the  daughter  in  possession  at 
the  time  of  the  deed  made :  and  in  B.  R.  it  was  adjudged 
by  the  court  that  the  deed  was  good,  and  carried  the  estate 
to  the  daughter  by  way  of  covenant  to  stand  seised,  tSee. 
1  Mod.  157- 

The  words  give  and  grant,  in  deeds  of  gift,  Sec.  of  things 
which  lie  in  grant,  will  amount  unto  a  grant,  a  feoffment,  a 
gift,  release,  confirmation,  or  surrender,  at  the  election  of  the 
party,  and  may  be  pleaded  as  a  gift  or  grant,  release,  &c.  at 
his  election,  Co.  Lit.  301.  And  words  shall  be  marshalled  so 
in  gifts  and  grants,  that  where  they  cannot  take  effect  accord- 
ing to  the  latter,  the  law  will  make  so  eh  construction  as  that 
the  gift  by  possibility  may  take  effect:  benigne  sunt  hderpre- 
tationes  chart  arum  propter  simplieitatcm  laicorum.  Co.  Lit.  183. 
If  a  person  gives  or  grants  land,  and  does  not  say  in  what 
parish  or  county  it  lies:  yet  if  there  be  any  other  thing  to 
describe  it,  as  lately  belonging  to  such  a  person,  &c,,  or  other 
circumstantial  matter,  it  may  be  averred  where  the  land  lieth, 
and  so  the  gift  be  good.  Bro.  Grant,  53 :  9  Jlep.  47.  All 
corporeal  and  immoveable  things  that  lie  in  livery,  such  as 
manors,  messuages,  cottages,  lands,  woods,  and  the  like,  may  be 
given  and  granted  in  fee,  for  life,  or  years  at  first ;  and  be 
assignable  ever  after,  from  man  to  man  in  infinitum,  1  Rol. 
Abr.  44.  And  where  a  man  gives  and  grants  wood  to  another 
on  his  lands,  or  20 s*  for  it  to  be  received  out  of  the  same  lands, 
&c.,  here  the  wood  passes  by  the  gift  presently,  with  power  to 
choose  to  have  the  money.  I  RoL  Abr.  47-  A  deed  of  gift  of 
lands  or  goods  may  be  made  upon  condition ;  and  on  a  gift  or 
sale  of  goods,  the  delivery  of  (hi.,  or  a  spoon,  &c,  is  a  good  seisin 
of  the  whole.     Wood's  Inst.  234. 

Gifts  or  grants  for  the  transferring  of  personal  property  arc 
thus  to  be  distinguished  from  each  other ;  that  gifts  are  always 
gratuitous;  grants  are  upon  some  consideration  or  equivalent ; 
and  they  may  be  divided  with  regard  to  their  subject-matter 
into  gifts  or  grants  of  chattels  real,  and  gifts  or  grants  of  chat- 
tels personal.  Under  the  former  head  may  be  included  all 
leases  for  years  of  land,  assignments  and  surrenders  of  these 
leases ;  and  all  the  other  methods  of  conveying  an  estate  less 
than  freehold.  These,  however,  very  seldom  carry  the  outward 
appearance  of  a  gift,  however  freely  bestowed ;  being  usually 
expressed  to  be  made  in  consideration  of  blood,  or  natural 
affection ;  or  of  5s.  to  10s.  nominally  paid  to  the  grantor:  and 
in  case  of  leases,  always  reserving  a  rent,  though  it  be  but  a 
peppercorn  :  any  of  which  considerations  will  in  the  eve  of  the 
law  convert  the  gift,  if  executed,  into  a  grant ;  if  not  executed, 
into  a  contract.    2  Comm.  440.  c.  30. 

Grants  or  gifts  of  chattels  personal  are  the  act  of  transfer- 
ring the  right  and  the  possession  of  them,  whereby  one  man 
renounces,  and  another  immediately  acquires,  all  title  and 
interest  therein,  which  may  be  done  either  in  writing  or  by 
word  of  mouth,  attested  by  sufficient  evidence,  of  which  the 
delivery  of  possession  is  the  strongest  and  most  essential.  But 
this  conveyance,  when  merely  voluntary,  is  somewhat  suspi- 
cious ;  and  is  usually  construed  to  be  fraudulent,  if  creditors 
or  others  become  sufferers  thereby;  and  particularly,  by  stat. 
3  H.  7.  c.  4.  all  deeds  of  gift  of  goods  made  in  trust  to  the 
use  of  the  donor  shall  be  void,  because  otherwise  persons 
might  be  tempted  to  commit  treason  or  felony  without  danger 
of  forfeiture:  and  the  creditors  of  the  donor  might  also  be 
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defrauded.  And  by  stat.  13  Eliz.  c.  5.  every  grant  or  gift  of 
chattels  as  well  ;is  lands  with  an  intent  to  defraud  creditors  or 
others,  shall  he  void  as  against  such  persons  to  whom  such 
fraud  would  be  prejudicial,  hut  as  against  the  grantor  or  giver 
himself  shall  stand  good  and  effectual ;  and  all  persons,  par- 
takers in,  or  privy  to,  such  fraudulent  grants,  shall  forfeit  the 
whole  value  of  the  goods,  one  moiety  to  the  king,  and  the 
other  to  the  party  grieved  :  and  also  on  conviction  suffer  half  a 
year's  imprisonment.    See  3  Rep.  82  ;  and  this  Diet.  tit.  Fraud. 

A  true  rind  proper  gift  or  grant  is  always  accompanied  with 
delivery  of  possession,  and  takes  effect  immediately:  as  if  A. 
gives  to  B.  100/.  or  a  flock  of  sheep,  and  puts  him  in  possession 
of  them  directly,  it  is  then  a  gift  executed  in  the  donee;  and 
it  is  not  in  the  donor's  power  to  retract  it,  though  he  did  it 
without  any  consideration  or  reeompence ;  Jaik.  109;  unless 
it  be  prejudicial  to  creditors,  or  the  donor  were  under  any 
legal  incapacity,  as  infancy,  coverture,  duress,  or  the  like ;  or 
if  he  were  drawn  In,  circumvented,  or  imposed  upon,  by  false 
pretences,  ebriety,  or  surprise.  But  if  the  gift  does  not  take 
effect  by  delivery  of  immediate  possession,  it  is  then  not  pro- 
perly a  gift  but  a  contract  ;  and  this  a  man  cannot  he  com- 
pelled to  perform,  but  upon  good  and  sufficient  consideration. 
2  Comm.  441,  c.  30.  See  this  Diet.  tit.  Assumpsit,  Considera- 
tion) Contract. 

A  gift  may  be  by  deed,  in  word,  or  in  law  :  all  goods  and 
chattels  personal  may  be  given  without  deed,  except  in  some 
special  cases ;  and  a  free  gift  is  good  without  a  consideration. 
Perk.  57. 

Whenever  any  gift  shall  be  made,  in  satisfaction  of  a  debt, 
it  is  proper  to  make  it  in  a  public  manner  before  neighbours, 
that  the  goods  and  chattels  be  appraised  to  the  full  value,  and 
the  gift  expressly  made  in  satisfaction  of  the  debt ;  and  that  on 
the  gift,  the  donee  take  possession  of  them,  &c.  Hod.  230. 
See  tit.  Fraud. 

If  a  man  intending  to  give  a  jewel  to  another,  say  to  him, 
Here  J  give  you  my  ring  with  the  ruby  in  it,  SfC9  and  with  his 
own  hand  delivers  it  to  the  party,  this  will  be  a  good  gift, 
notwithstanding  the  ring  bear  any  oilier  jewel,  hi -nig  deli- 
vered by  the  party  himself,  to  the  person  to  whom  given. 
And  if  a  person  give  a  horse  to  another,  being  present,  and  hid 
him  take  the  horse,  though  he  call  the  man  by  a  wrong  name, 
it  will  be  a  good  gift  ,■  but  it  would  be  otherwise  if  the  horse 
were  delivered  for  the  use  of  another  person,  being  absent ; 
there  a  mistake  of  the  name  would  alter  the  case.  Bac.  Max. 
87.  A  gift  must  be  certain,"  therefore  to  give  or  grant  an- 
other his  horses  or  cows  that  may  he  spared,  will  be  void : 
though  if  one  give  to  A.  B.  his  horse,  or  his  cow,  he  may  take 
which  he  will.    Bro.  Done,  f}0. 

If  a  person  make  a  suit  of  clothes  for  another,  and  put  it 
upon  him  to  use  and  wear,  this  will  be  a  gift  or  grant  in  law 
of  the  apparel  made.  Co.  Lit.  351.  This  must  mean  if  there 
was  not  any  employment,  and  if  the  tailor,  therefore,  meant 
to  give  the  clothes. 

A  verbal  gift  of  a  chattel,  without  actual  delivery,  does  not 
pass  the  property  to  the  donee.  2  B*  A.  551.  A  mere 
verbal  gift,  therefore,  of  five  colts  from  a  father  to  his  son, 
which  continued  in  the  donee's  possession  above  twelve  months 
up  to  the  time  of  his  death,  does  not  pass  the  property.  2  B.  A. 
551  :  and  sec  2  Marsh.  532. 

And  letters  to  executors,  expressing  that  1000/.  wTas  proper 
to  be  given  to  the  writer's  daughter,  were  held  not  to  amount 
to  a  gift  of  so  much  in  their  bauds,  the  gift  not  being  com- 
pleted.   1  Mod.  76. 

But  a  deposit  of  Bank  notes  with  executors  for  the  depo- 
sitor's sister  and  children,  is  a  gift  of  the  money  among  them. 
2  Bro.  C.  C  500. 

A  gift  of  chattels  to  take  place  after  the  donor's  death 
passes  only  those  w  hich  remain  in  specie  at  the  time  of  the 
gift.    3  Swansf.  400.  n. 

A  general  gift  of  income  arising  from  personal  property  is 
equivalent  to  a  general  gift  of  the  property.    1  S,  <f  £7.  48  L 


As  to  gifts  in  law,  when  a  man  is  married  to  a  woman,  all 
her  goods  and  chattels  by  gift  in  law  become  the  husband's; 
but  then  he  is  liable  for  her  debts:  so  if  a  man  is  made  execu- 
tor, the  law  gives  him  all  the  goods  and  chattels  of  the  testator, 
subject  to  his  debts.  ]  Inst.  351.  See  tits.  Baron  and  Fane, 
Executor. 

And  see  further  tits.  Co7iveya7ice,  Deed,  Donatio  Mortis 
Causa j  Estate,  Fraud,  Grant,  Limitation ,  §c. 

GIFT  A  AQL.E.  The  stream  of  water  to  a  mill.  Man, 
Angl.  torn.  3. 

G1GMILLS.  A  kind  of  fulling  mills  for  fulling  and  burl- 
ing of  woollen  cloth,  prohibited  by  stat.  5  and  6  Ed.  (>.  0.  -22. 
See  Woollen  Manufacturers. 

GILD.    A  fraternity  or  company,  &c.    See  Guild,  Geld. 

GILDA  MEUCATORI A.  A  mercantile  meeting  or  as- 
sembly. If  the  king  grants  to  a  set  of  men  to  have  gildam 
mercaloriam9  this  is  alone  sufficient  to  incorporate  and  establish 
them  for  ever.  ]  0  Rrp.  :>0  :  \  Hut.  Ab.5\ii.  See  tits,  (or/o- 
ration, Guild, 

GILDING  METALS,  By  certain  ancient  statutes,  now 
obsolete,  the  gilding  any  metal  but  silver,  and  church  orna- 
ments, or  silvering  any  thing  except  the  apparel  of  peers,  &t\, 
and  metal  for  knights'  spurs,  is  liable  to  forfeiture  of  ten  times 
the  value,  and  a  year  s  imprisonment.  None  shall  gild  rings 
or  other  things  made  of  copper  or  latten,  on  pain  to  forfeit  5L 
to  the  king,  and  damages  to  the  party  deceived.  For  gilding 
silver  wares,  no  person  may  take  above  4s.  Sd.  for  a  pound  of 
troy  weight,  under  penalties.  Stats*  5  H.  4.  c.  tSi  2  H.  5. 
c.  4:  8  H.  5.  c.  3.    See  tit.  Gold. 

GIPSIES.    See  tit.  Egyptians. 

GIRLS.    See  tit.  Abduction,  $c. 

GISAKMS,  or  GLISAKMES.  An  hnlbert  or  hand-axe, 
from  the  Lat.  bis  arma,  because  it  wounds  on  both  sides. 
Skene — Spelm.    It  is  mentioned  in  the  statute  13  Ed.  1.  a.  6. 

GIST  OF  ACTION.  From  the  Fr.  gist ;  is  the  cause  for 
which  the  action  lieth;  the  ground  and  foundation  thereof  ;  with- 
out which  it  is  not  maintainable.  5  Mod.  305.  See  tit.  Action. 

GLADIOLLWI.  A  little  sword  or  dagger;  also  a  kind  of' 
sedge.    Matt.  Paris.  1206. 

GLADIUS.  Jus  glad  it  is  mentioned  in  our  Latin  authors 
and  the  Norman  laws;  it  signifies  a  supreme  jurisdiction. 
Cambd.  And  it  is  said  that  from  hence,  at  the  creation  of  an 
earl,  he  is  gladio  succinct  us  ;  to  signify  that  he  had  a  jurisdic- 
tion over  the  county  of  which  he  was  made  earl.  See  Picas  of 
the  Sword. 

GLAIKE,  Fr.~\  A  sword,  lance,  or  horseman's  staff. 
Gteyre  was  one  of  the  weapons  allowed  the  contending  parties 
in  a  trial  by  combat.    Orig*  Jurisd.  79* 

GLASS.  Various  internal  duties  of  excise  have  from  time 
to  time  been  by  many  statutes  laid  on  glass  and  glass  manu- 
factures, and  all  works  and  manufactures  of  glass  are  sub- 
jected to  strict  regulation.  Equivalent  duties  are  imposed  on 
all  glass  imported.    See  Burn's  Justice,  tit.  Excise. 

As  to  stealing  glass  belonging  to  any  building,  see  tit. 
Fixtures. 

GLASS-MEN,  are  reckoned  amongst  wandering  rogues 
and  vagrants  by  the  old  statutes,  39  Eliz,  c.  17  :  1  Jac.  I.e.  7. 
G  LAVE  A.    A  hand  dart.  Blount. 

GLEANING,  LEASING,  or  LESING,  from  Fr.  glainer, 
quasi  graner;  colhgere  grana. — Teuton,  ahrlesen,  ex  ahr, 
spica.  et  lesen,  colligere. — Minshew  in  v.  Glean.~]  It  has  been 
said,  that  by  the  common  law  and  custom  of  England  the  poor 
are  allowed  to  enter  and  glean  upon  another's  ground  after  the 
harvest  without  being  guilty  of  trespass ;  which  humane  pro- 
vision seems  borrowed  from  the  Mosaical  law.  3  Comm.  2\2, 
213  :  Trials  per  pais,  c.  1 5.  p.  438.  534. 

But  it  is  now  settled  by  a  judgment  of  the  Court  of  Common 
Pleas,  that  a  right  to  glean  in  the  harvest  field  cannot  be 
claimed  by  any  person  at  common  law.  Neither  have  the  poor 
of  a  parish,  legally  settled,  such  right.  Gould,  J.  dissented 
from  this  opinion,  quoting  the  passages  in  the  Mosaical  law; 
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(Levit.  r.  19.  vv.  9, 10.  c.  23.  v.  22 :  and  see  DeuL  c.  24.  v.  19.) 
and  4-  Bun\  l$j&7*  together  with  the  recognition  of  the  custom 
or  privilege  in  a  private  art  of  parliament  for  an  iuelosurc  in 
Basingstoke  parish.  The  other  judges,  however,  were  of 
Opinion  that  it  would  be  dangerous  and  impolitic  to  admit 
gleaning  to  be  a  right,  and  in  fact  would  be  prejudicial  to  the 
poor  themselves,  now  provided  for  under  various  positive  statutes. 
They  also  remarked  that  the  custom  of  gleaning  or  leasing  was 
various  in  various  plates,  and  was  in  many  places  restricted  to 
particular  corn,  and  could  not  therefore  be  set  up  as  an  uni- 
versal common  law  right ;  that  it  would  he  opening  a  tempting 
door  to  fraud  and  idleness,  and  had  never  been  specifically 
recognised  by  any  judicial  determination.  1  //.  Black.  Rep. 
51—63.  By  the  Irish  acts  25  H.  8.  c.  1.  and  28  H.  8.  c.  24. 
gleaning  and  leasing  is  so  restricted  as  in  fact  to  be  prohibited 
in  that  part  of  the  kingdom. 

GLEBE,  gteba.~]  Church  land;  most  commonly  taken  for 
the  land  belonging  to  a  parish  church,  besides  the  tithes- 

Every  church  of  common  right  is  entitled  to  house  and 
glebe.  And  the  assigning  of  these  at  the  first  was  of  such 
absolute  necessity,  that  without  them  no  church  could  be  regu- 
larly consecrated.    Gibs.  6&1. 

If  any  parson,  vicar,  &c.  hath  caused  any  of  his  glebe-land 
to  be  manured  and  sown  at  his  own  costs,  with  any  corn  or 
grain,  the  incumbents  may  devise  all  the  profits  and  corn 
growing  upon  the  said  glebe  by  will,  under  28  //.  8,  c.  11. 
And  if  a  parson  sows  his  glebe  and  dies,  the  executors  shall 
have  the  corn  sown  by  the  testator.  But  if  the  glebe  be  in 
the  hands  of  a  tenant,  and  the  parson  dies  after  severance  of 
the  corn,  and  before  his  rent  due,  it  is  said,  neither  the 
parson's  executors,  nor  the  successor,  can  claim  the  rent,  but 
the  tenant  may  retain  it,  and  also  the  crop,  unless  there  he  a 
special  covenant  for  the  payment  to  the  parsons  executors  pro- 
port  ionably,  &c.  Wood's  Inst.  l6.1 ;  sed  qu.  if  this  case 
would  not  come  within  the  equity  of  stat.  11  G.  2.  c.  19*  §  15. 
which  gives  right  of  action  to  the  representative  of  tenant  for 
life,  for  any  portion  of  rent  in  arrear  at  the  time  of  his  death  ? 

By  the  said  stat.  28  LL  8.  c.  1 1 .  every  successor,  on  a  month's 
warning,  after  induction,  shall  have  the  mansion-house  and 
the  glebe  belonging  thereto,  not  sown  at  the  time  of  the  pre- 
decessor s  death.  He  that  is  instituted  may  enter  into  the 
glebe  land  before  induction,  and  has  right  to  have  it  against 
any  stranger;  per  Coke,  Ch.  J.,  Roil.  R.  19-.  See  ti;s.  Induc- 
tion, Institution. 

Prohibition  was  moved  for  to  a  parson  for  digging  new  coal 
mines  in  his  glebe,  and  also  for  felling  trees ;  for  it  is  waste, 
and  prohibited  by  the  statute  de  non  proslernend*  arbores,  &c. 
The  court  held  it  not  lay  for  the  mines ;  for  then  no  mines  in 
the  glebe  could  ever  be  opened.    Lev.  1 07- 

But  it  was  said  by  Lord  Hardwicke,  in  Amb.  176.  that  a 
parson  cannot  open  mines,  but  may  work  those  already  open. 

There  is  a  writ  grounded  on  the  stat.  ariiculi  cleri,  c.  6. 
where  a  parson  is  distrained  in  his  glebe- lands  by  sheriffs  or 
other  officers,  against  whom  attachment  shall  issue.  Ne?v  Nat. 
Br.  3S(),  387. 

See  as  to  exchanging  glebe  lands,  55  G.  3.  c  147  :  56  G,  3. 
c.  52:  and  tits.  Church,  Parson,  Tithes,  Vicar,  &c. 

GLEBARIiE.  Turfs  dug  out  of  the  ground.  In  Sylvis, 
Campis,  Semitis,  Moris,  Glebariis,  &c. 

GEISCYWA.  An  old  Saxon  word  for  a  fraternity.  Leg. 
At heist an,  c.  12. 

GEOMERELES.  Commissaries  appointed  to  determine 
differences  between  scholars  in  a  school  or  university,  and  the 
townsmen  of  the  place :  in  the  edict  of  the  bishop  of  Ely,  anno 
1276,  there  is  mention  of  the  Master  of  the  Glomerells. 

GLOVE  SILVER.  Money  customarily  given  to  servants 
to  buy  them  gloves,  as  an  encouragement  for  their  labours — 
The  term  glove  money  has  been  also  applied  to  extraordinary 
rewards  given  to  officers  of  courts,  &c. ;  and  to  money  given 
bv  the  sheriff  of  a  county  in  which  no  offenders  are  left  for 
execution,  to  the  clerk  of  assize  and  the  judge's  officers. 


GLOVES,  It  is  an  ancient  custom  on  a  maiden  assize 
that  is,  when  there  is  no  offender  to  be  tried,  for  the  sheriff  to 
present  the  judge  with  a  pair  of  white  gloves. 

G EYX.    A  valley,  according  to  the  book  of  Domesday. 

GO.  This  word  is  sometimes  used  in  a  judicial  significa- 
tion, as  to  go  without  day  is  to  be  dismissed  the  court*;  so  in 
old  phrase  to  go  to  God,    Broke.  Kitch,  igo. 

GOATS.  No  man  may  common  goats  within  the  forest 
without  especial  warrant,  Nota,  capriotus  non  est  bestia  vena- 
turns  forested.  Manwood's  Forest  Larvs,  c.  25.  numb.  3.  See 
tit.  Common. 

GOD-BOTE,  SaxS]  An  ecclesiastical  or  church  fine,  paid 
for  crimes  and  offences  committed  against  God. 

GOD-GILD.  That  which  is  offered  to  God  or  his  service. 
Sax. 

GOD  and  RELIGION,  Offences  against.  Apodacy  is  an 
offence  against  God  and  religion.  It  appears  from  Jiracton, 
L  3.  c.  9*  that  in  his  time  apostates  were  burnt  to  death ;  but 
this  punishment  afterwards  became  obsolete,  and  the  offence 
for  a  long  time  was  cognizable  only  in  the  Ecclesiastical  Courts, 
which  corrected  the  offender  pro  salute  aninuv. 

By  stat.  9  and  1 0  W.  3.  c.  32.  if  any  person  educated  in, 
or  having  made  any  profession  of,  the  Christian  religion,  shall 
by  writing,  printing,  teaching,  or  advised  speaking,  deny  the 
Christian  religion  to  be  true,  or  the  Holy  Scriptures  to  be  of 
divine  authority,  he  shall  upon  the  first  offence  be  rendered 
incapable  to  hold  any  office  or  place  of  trust ;  and  for  the 
second  be  rendered  incapable  of  bringing  any  action,  being 
guardian,  executor,  legatee,  or  purchaser  of  lands,  and  shall 
suffer  three  years'  imprisonment  without  bail.  To  give  room, 
however,  for  repentance,  if  within  four  months  after  the  first 
conviction  the  delinquent  will,  in  open  court,  publicly  renounce 
his  error,  he  is  discharged  for  that  once  from  all  disabilities. 

All  publications  blaspheming  God,  or  turning  the  doctrine* 
of  the  Christian  religion  to  contempt  and  ridicule,  are  un- 
doubtedly the  subject  of  indictment,  punishable  by  the  tern* 
poral  courts  with  fine,  imprisonment,  and  also  infamous  cor- 
poral punishment,  in  the  discretion  of  the  court.  1  Hawk,  P,  C 
c.  3:  1  Russell,  209,  217* 

Heresy  is  another  offence,  for  which  the  offender  is  subject 
only  to  ecclesiastical  censure,  by  stat,  29  Car.  2.  c.  ty:  see  that 
title. 

See  further,  4  Comm.  42.  65  :  and  this  Diet.  tits.  Blasphemy, 
Religion,  Simony,  Sunday,  Swearing, 

GOD'S  PEN  NY.  Earnest  money  given  to  a  servant  when 
hired.    Craven  Glossary. 

GOLD  A.  A  mine,  according  to  Blount.  Mon.  Angl.tam*% 
p.  b'10. 

GOLD-MINES.    Sec  Mines. 

GOLD  and  SILVER.  Gold  and  silver  manufactures  are 
to  be  assayed  by  the  warden  of  the  Goldsmith's  Company  hi 
London,  and  marked ;  and  gold  is  to  be  of  a  certain  touch. 
Stat.  28  Ed.  1.  c.  20.  By  37  Ed.  3.  c.  7.  goldsmiths  were  to 
have  their  own  marks  on  plate  after  the  surveyors  have  made 
their  assay :  and  false  metal  was  to  be  seized  and  forfeited  to 
the  king.  Work  of  silver  made  by  goldsmiths,  &c.  is  to  be  as 
fine  as  .sterling,  except  the  solder  necessary ;  and  marking  other 
work  incurs  a  forfeiture  of  double  value.    Stat.  2  II.  6.  c.  1** 

Gold  plate  made  by  goldsmiths  shall  contain  22  carats  of 
fine  gold,  and  silver  plate  1 1  ounces  and  two  pennyweights 
of  silver,  in  every  pound  troy,  or  they  forfeit  10/.  And  no 
goldsmith  shall  sell  any  such  plate  until  marked  with  the 
,  first  letters  of  the  makers  christian  and  surname,  the  marks 
of  the  city  of  London  being  the  leopard's  head,  lion  passant, 
&c,  and  those  made  use  of  by  the  assayers  at  York,  Exeter, 
&c.  All  persons  making  plate  are  to  enter  their  marks, 
names,  and  places  of  abode  in  the  Assay-otiice :  they  are  like- 
wise to  send  with  the  plate  required  to  be  marked  a  particular 
account  thereof,  in  order  to  be  entered,  &c.?  or  forfeit  51.  ISf 
assayers  determine  what  solder  is  necessary  about  plate,  and 
judge  of  the  workmanship,  and  for  good  cause  may  refuse  to 
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assay  it ;  and  if  any  parcel  be  discovered  of  a  coarser  alloy 
than  the  standard,  it  may  be  broke  and  defaced  ;  also  the  fees 
for  assaying  and  marking  are  particularly  limited,  &e.  12  G.  2. 
c,  26:  and  see  3]  G.  2.  c.  32:  13  G.  3.  c.  59  :  24  G.  3.  2. 
c.  53  :  and  38  G.  3.  c.  6Q> 

Goldsmiths  shall  not  take  above  Is.  the  ounce  of  gold  beside 
the  fashion,  more  than  the  buyer  may  be  allowed  for  it  at  the 
king's  exchange :  and  if  the  work  of  any  goldsmith  be  marked 
and  allowed  by  the  master  and  wardens  of  the  mystery,  and 
afterwards  found  faulty,  the  wardens  and  corporation  shall 
forfeit  the  value  of  the  thing  so  sold  or  exchanged.  Stat. 
IS  Eiiz.  c.  15. 

Molten  silver  is  not  to  he  transported  by  goldsmiths  before 
it  is  marked  at  Goldsmith's  Hall,  and  a  certificate  made  thereof 
on  oath  ;  and  officers  of  the  customs  may  seize  silver  shipped 
otherwise.    6'  and  7  W*  3.  <\  17.  See  5Q  G.  3.  c.  49.  §  12. 

The  cities  of  York,  Exeter,  Bristol,  Chester,  Norwich,  and 
town  of  Newcastle,  are  also  appointed  places  for  assaying  and 
marking  wrought  plate  of  goldsmiths,  Sec.  12  IV.  3.  c.  4: 
l  Anne,  c.  9* 

By  59  G.  3.  c.  4JJ,  so  much  of  ail  the  ancient  statutes 
prohibited  the  melting  or  exportation  of  gold  or  silver 
bullion  was  repealed. 

Certain  duties  have  been  from  time  to  time  imposed  on  gold 
and  silver  plate  wrought  in  Great  Britain. 

Persons  that  sell  orrice  lace,  mixed  with  other  metals  or 
materials  than  gold,  silver,  silk,  and  vellum,  shall  forfeit  2s.  6d. 
for  every  ounce :  and  there  shall  be  allowed  at  least  six  ounces 
of  gold  and  silver  prepared  and  reduced  into  plate  to  cover 
four  ounces  of  silk,  except  large  twist,  frize,  &c.  And  laying 
the  same  on  greater  proportions  of  the  silk,  or  in  any  other 
manner  than  directed,  incurs  the  like  forfeiture  of  2.?.  Gd.  the 
ounce.  Copper,  and  lace  inferior  to  silver,  is  to  be  spun  upon 
thread,  yarn,  or  incle,  and  not  on  silk ;  but  this  does  not  extend 
to  tinsel  apparel  used  in  theatres.  No  gold  or  silver  lace,  thread, 
fringe,  or  wire,  &c.  may  be  imported  on  pain  of  being  for- 
feited and  burnt,  and  100/.  penalty.  28  G.  3.  c.  7.  See  fur- 
ther tit.  Wire- Drawers. 

GOLD  WIT,  or  GOLDWICH.  Perhaps  a  golden  mulct ; 
in  the  records  of  the  Tower  there  is  mention  of  consuetudo 
tocaia,  gold  with  vet  goldwich. 

GOLIARDUS,    A  jester  or  buffoon.    Mat.  Paris*  1229. 

GOOD  ABEARING,  bonus  geslus.]  Signifies  an  exact 
carriage  or  behaviour  of  a  subject  towards  the  king  and  the 
people,  whereunto  some  persons  upon  their  misbehaviour  are 
bound  ;  and  he  that  is  bound  to  this  is  said  to  be  more  strictly 
bound  than  to  the  peace;  because  where  the  peace  is  not 
broken,  the  surety  de  bonogeslu  may  he  forfeited  by  the  number 
of  a  man's  company,  or  bv  their  weapons.  Lamb  ".  Eirin.  lib.  2. 
c-2.    See  stat,  34  Ed.  8.  c*  I. 

GOOD  BEHAVIOUR.  Surety  for  the  good  behaviour  is 
■urety  for  the  peace,  and  differs  very  little  from  good  ahcartn^. 
A  justice  of  peace  may  demand  it  ex  officio,  according  to  his 
discretion,  when  he  sees  cause ;  or  at  the  request  of  any  other 
under  the  king  s  protection :  his  warrant  also  is  to  be  issued 
when  he  is  commanded  to  do  it  by  writ  of  supplicavit  out  of 
Chancery,  or  B.  R.  See  further,  tits.  Justices  of  Peace  and 
Surety  of  the  Peace,  at  large. 

GOOD  CONSIDERATION.    See  Consideration. 

GOOD  HOPE,  Cape  of.  By  6  G.  4.  c.  114.  $  73,  the 
king  in  council  is  empowered  to  regulate  the  trade  between  the 
Cape  of  Good  Hope  and  the  British  plantations. 

GOODWILL.    The  custom  of  any  trade  or  business* 

A  court  of  equity  will  not  enforce  a  contract  for  the  sale  of 
a  goodwill  merely,  but  will  leave  the  parties  to  law.  1  /.  $  IV. 
576.  However,  a  specific  performance  of  an  agreement  to 
sell  the  goodwill  of  a  trade,  and  the  exclusive  use  of  a  secret 
therein,  has  been  decreed.    J  S\  &  S.  74. 

But  it  appears  to  have  been  doubted  whether,  when  a  good- 
will forms  the  principal  part  of  a  contract,  performance  will  be 
decreed.    1  Russ.  376. 


A  contract  for  the  transfer  of  the  goodwill  of  the  business 
of  an  attorney  is  good  at  law.  4  East.  ]  QO  :  4  Esp.  1  79-  But 
such  an  agreement  will  not  be  enforced  in  equity.    1  Mer.  45p. 

The  goodwill  of  professional  partnerships  survives ;  and  on 
the  death  of  one  of  the  partners,  his  representatives  have  no 
claim  on  the  other,  though  the  one  dying  paid  a  large  premium. 
:J  Mad*  74.  A  commercial  partnership  might  be  different. 
Id.  ib.  79  =  but  see  15  Fes.  227. 

Contracts  entered  into  between  two  persons  to  restrain  one 
of  them  from  setting  up  in  a  particular  trade  or  employment, 
within  a  certain  limited  district,  and  for  a  valuable  considera- 
tion, arc  valid.  1  Ihn.  P.  (  '.  23  I.  And  where  an  award  was 
made  to  B.,  a  retiring  partner,  as  the  consideration  for  the 
goodwill,  &c.  on  an  understanding  (which  was  not  expressed 
in  the  award)  that  he  should  not  set  up  the  same  trade  in  the 
vicinity,  an  injunction  was  granted  to  enforce  the  award  on 
parol  evidence  of  the  understanding.    2  Mad.  1 98. 

If  partners  become  bankrupts,  the  goodwill  of  their  trade 
passes  to  their  assignees,  who  may  sell  it  for  the  benefit  of  the 
creditors.  The  sale,  however,  will  not  prevent  the  partners 
from  setting  up  the  same  trade  again,  and  in  the  same  place. 
17  Vcs.  335:  &  C  1  Rose,  V23. 

GOODS  and  CHATTELS,  bona  et  catalla.    See  Chattels. 

GOOLE,  Fr.  goulet.']  A  breach  in  a  sea-bank  or  wall ;  or 
a  passage  worn  by  the  flux  and  reflux  of  the  sea.  Slat. 
16  and  17  Car.  2.  e.  11. 

GORCE,  or  GO  IIS,  from  Fr.  gort.^\  A  wear.  By  stat. 
25  Ed.  3.  si.  4.  c.  4.  it  is  ordained,  that  all  gorces,  mills,  wears, 
&c,  levied  and  set  up,  whereby  the  king's  ships  and  boats  are 
disturbed  and  cannot  pass  in  any  river,  shall  be  utterly  pulled 
down  without  being  renewed.  Sir  Edward  Coke  derives  this 
word  from  gurges,  a  deep  pit  of  water,  and  calls  it  a  gors  or 
gulf:  but  this  seems  to  be  a  mistake,  for  in  Domesday  it  is 
called  gourt  and  gort,  the  French  word  for  a  wear.  Co.  Lit.  5. 
It  is  used  for  a  pool  or  pit  of  water  for  fish  in  ancient  grants. 
See  Termes  de  Ley. 

GO  HE.    A  narrow  slip  of  ground.    Faroe  It.  Anliq.  3Q3. 

GORZE.  Maliciously  setting  h're  togorze  wherever  growT- 
ing  is  felony,  by  7  and  8  G.  4.  c.  30.  §  1 7- 

GOTE,  Sax.  geotan,  i.  e.  funderc.^]  A  ditch,  sluice,  or 
gutter,  mentioned  in  stat.  23  II.  8.  c.  5. 

GOVERNMENT. 

By  this  word,  in  common  speech,  is  understood  the  consti- 
tution of  our  country  as  exercised,  according  to  the  principles 
of  limited  monarchy,  under  the  legislature  of  King,  Lords,  and 
Commons. 

W  hen  civil  society  is  once  formed,  government  at  the  same 
time  results  of  course,  as  necessary  to  preserve  and  to  keqi 
that  society  in  order.  Unless  some  superior  be  constituted, 
whose  commands  and  decisions  all  the  members  are  bound  to 
obey,  they  would  still  remain  as  in  a  state  of  nature  without 
any  judge  upon  earth  to  define  their  rights  and  redress  their 
wrongs.  But  as  all  the  members  which  compose  this  society 
were  naturally  equal,  it  may  be  asked  in  whose  hands  are  the 
reins  of  government  to  be  entrusted?  To  this  the  general 
answer  is  easy;  but  the  application  of  it  to  particular  cases 
has  occasioned  one  half  of  those  mischiefs,  which  are  apt  to 
proceed  from  misguided  political  zeal.  In  general,  all  mankind 
wilL  agree  that  government  should  be  reposed  in  such  persons 
in  whom  those  qualities  are  most  likely  to  be  found,  the  per- 
fection of  which  is  among  the  attributes  of  him  who  is  empha- 
tically stiled  The  Supreme  Being;  the  three  grand  requisites 
of  wisdom,  of  goodness,  and  of  power:  wisdom  to  discern  the 
real  interest  of  the  community  ;  goodness  to  endeavour  alwavs 
to  pursue  that  real  interest ;  and  strength  or  power  to  carry 
this  knowledge  and  intention  into  action.  These  are  the 
natural  foundations  of  sovereignty,  and  these  are  the  requi- 
sites that  ought  to  be  found  in  every  well  constituted  frame  of 
government. 


GOVERNMENT. 
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How  the  several  forms  of  government  we  now  see  in  the 
world  at  first  actually  began  is  matter  of  great  uncertainty, 
and  has  occasioned  infinite  disputes.  However  they  began,  or 
by  what  right  soever  they  subsist,  there  is  and  must  be  in  all 
of  them  a  supreme,  irresistible,  absolute,  uncontrolled  autho- 
rity, in  which  the  jura  summi  imperii,  or  the  rights  of  sove- 
reignty, reside.  And  this  authority  is  placed  in  those  hands 
wherein  (according  to  the  opinion  of  the  founders  of  such 
respective  states,  either  expressly  given  or  collected,  from  therr 
tacit  approbation)  the  qualities  requisite  for  supremacy,  wisdom, 
goodness,  and  power,  are  the  most  likely  to  be  found. 

The  political  writers  of  antiquity  will  not  allow  more  than 
three  regular  forms  of  government.  The  first  when  the 
sovereign  power  is  lodged  in  an  aggregate  assembly,  consisting 
of  all  the  free  members  of  a  community,  which  is  called  a 
democracy  ;  the  second  when  it  is  lodged  in  a  council,  com- 
posed of'  select  members,  and  then  it  is  stiled  an  aristocracy  ; 
the  last  when  it  is  intrusted  in  the  hands  of  a  single  person, 
and  then  it  takes  the  name  of  a  monarchy.  All  other  species 
of  government,  they  say,  are  either  corruptions  of,  or  reducible 
to,  these  three. 

By  the  sovereign  power  is  meant  the  power  of  making  laws; 
for  wherever  that  power  resides,  all  others  must  conform  to, 
and  be  directed  by  it,  whatever  appearance  the  outward  form 
and  administration  of  the  government  may  put  on.  For  it  is 
at  any  time  at  the  option  of  the  legislature  to  alter  that  form 
and  administration  by  a  new  edict  or  rule,  and  to  put  the  exe- 
cution of  the  laws  into  whatever  hands  it  pleases,  by  consti- 
tuting one  or  a  few,  or  many  executive  magistrates :  and  all 
the  other  powers  of  the  state' must  obey  the  legislative  power 
in  the  discharge  of  their  several  functions,  or  else  the  consti- 
tution is  at  an  end. 

In  a  democracy,  where  the  right  of  making  laws  resides  in 
the  people  at  large,  public  virtue  or  goodness  of  intention  is 
more  likely  to  be  found  than  either  of  the  other  qualities  of 
government.  Popular  assemblies  are  frequently  foolish  in 
their  contrivance,  and  weak  in  their  execution  ;  but  generally 
mean  to  do  the  thing  that  is  right  and  just,  and  have  always  a 
degree  of  patriotism  or  public  spirit.  Ill  aristocracies  there  is 
more  wisdom  to  be  found  than  in  the  other  frames  of  govern- 
ment,  being  composed,  or  intended  to  be  composed,  of  the  most 
experienced  citizens.  But  there  is  less  honesty  than  in  a 
republic,  and  less  strength  than  in  a  monarchy.  A  monarchy 
is  indeed  the  most  powerful  of  any ;  for  by  the  entire  con- 
junction of  the  legislative  and  executive  powers  all  the  smews 
of  government  are  knit  together,  and  united  in  the  hand  of 
the  prince  i  but  then  [in  absolute  monarchies]  there  is  immi- 
nent danger  of  his  employing  that  strength  to  improvident  or 
oppressive  purposes. 

Thus  these  three  species  of  government  have,  all  ot  them, 
their  several  perfections  and  imperfections.  Democracies  are 
usually  the  best  calculated  to  direct  the  end  of  a  law ;  aristo- 
cracies to  invent  the  means  by  which  that  end  shall  be  ob- 
tained ;  and  monarchies  to  carry  those  means  into  execution. 
The  ancients  had  in  general  no  idea  of  any  other  permanent 
form  of  government  but  these  three  :  for  though  Cicero 
declares  himself  of  opinion,  "  esse  optime  constitutam  rcmpnb- 
licam,  (pice  ex  tribus  generibus  illis,  regali,  optimo,  ei  popular* } 
sit  modice  confusa/'  yet  Tacitus  treats  this  notion  of  a  mixed 
government,  formed  out  of  them  all,  and  partaking  of  the  ad- 
vantages of  each,  as  a  visionary  whim,  and  one  that,  if  effected, 
eould" never  be  lasting  or  secure. 

But,  happily  for  us  of  this  island,  The  British  Consti- 
tution has  long  remained,  and  it  is  to  be  hoped  will  long 
continue,  a  standing  exception  to  the  truth  of  this  observation ; 
for,  as  with  us  the  executive  power  of  the  laws  is  lodged  in  a 
single  person,  they  have  all  the  advantages  of  strength  and 
dispatch,  that  are  to  be  found  in  the  most  absolute  monarchy; 
and  as  the  legislature  of  this  kingdom  is  intrusted  to  three 
distinct  powers,  entirely  independent  of  each  other;  first,  the 
King;  secondly,  the  Lords  spiritual  and  temporal,  which  is  an 


aristocratical  assembly  of  persons  selected  for  their  piety,  their 
birth,  their  wisdom,  their  valour,  or  their  property ;  and  thirdly, 
the  House  of  Commons,  freely  chosen  by  the  people  from 
among  themselves,  which  makes  it  a  kind  of  democracy;  as 
this  aggregate  body,  actuated  by  different  springs,  and  atten- 
tive to  different  interests,  composes  the  British  parliament,  and 
has  the  supreme  disposal  of  every  thing,  there  can  be  no  incon- 
venience attempted  by  either  of  the  three  branches,  but  which 
will  be  withstood  by  one  of  the  other  two;  each  branch  bcinc 
armed  with  a  negative  power,  sufficient  to  repel  any  innova- 
tion which  it  shall  think  inexpedient  or  dangerous. 

Here  then  is  lodged  the  sovereignty  of  the  British  Consti- 
tution;  and  lodged  as  beneficially  as  is  possible  for  society: 
for  in  no  other  shape  could  we  be  so  certain  of  finding  the 
three  great  qualities  of  government  so  well  and  so  happily 
united.  If  the  supreme  power  were  lodged  in  any  of  the  three 
branches  separately,  we  must  be  exposed  to  the  inconveniences 
of  either  absolute  monarchy,  aristocracy,  or  democracy,  and  50 
want  two  of  the  three,  principal  ingredients  of  good  policy, 
either  virtue,  wisdom,  or  power.  If  it  were  lodged  in  any  two 
of  the  branches;  for  instance,  in  the  King  and  the  House  of 
Lords,  our  laws  might  be  providentally  made  and  well  executed, 
but  they  might  not  have  always  the  good  of  the  people  in 
view :  if  lodged  in  the  King  and  Commons,  we  should  want 
that  circumspection  and  mediatory  caution  which  the  wisdom 
of  the  peers  is  to  afford :  if  the  supreme  rights  of  legislature 
were  lodged  in  the  two  houses  only,  and  the  king  had  no 
negative  upon  their  proceeding,  they  might  be  tempted  to  en- 
croach upon  the  royal  prerogative,  or  perhaps  to  abolish  the 
kingly  office,  and  thereby  weaken  (if  not  totally  destroy)  the 
strength  of  the  executive  power.  But  the  constitutional 
government  of  this  island  is  so  admirably  tempered  and  com- 
pounded, that  nothing  can  endanger  or  hurt,  but  destroying 
the  equilibrium  of  power  between  one  branch  of  the  legis- 
lature and  the  rest*  For  if  ever  it  should  happen  that  the  in- 
dependence of  any  one  of  the  three  should  be  lost,  or  that  it 
should  become  subservient  to  the  news  of  either  of  the  other 
two,  there  would  soon  be  an  end  of  our  constitution.  1  Comm. 
4$,  52.  Introd. 

Contempts  and  misprisions  against  the  king's  person  and 
government  may  be  by  speaking  or  writing  against  them, 
cursing  or  wishing  him  ill,  giving  out  scandalous  stories  con- 
cerning him,  or  doing  any  thing  that  may  tend  to  lessen  him 
in  the  esteem  of  his  subjects,  may  weaken  his  government,  or 
may  raise  jealousies  between  him  and  his  people.  It  has  also 
been  held  an  offence  of  this  species  to  drink  the  pious  memory 
of  a  traitor;  or  for  a  clergyman  to  absolve  persons  at  the 
gallows,  who  there  persist  in  the  treasons  for  which  they  die; 
these  being  acts  which  impliedly  encourage  rebellion.  And 
for  this  species  of  contempt,  a  man  may  not  only  be  fined  and 
imprisoned,  but  previous  to  its  abolition  might  have  suffered 
the  pillory,  or  other  infamous  corporal  punishment.  1  Hawk. 
P.  C.  Comm.  123.  c.  £>.  , 

In  eases  of  conspiracy  or  meditated  treason  against  the  king 
and  government,  it  is  not  unusual  to  vest  a  power  in  the  king 
of  apprehending  and  detaining  suspected  persons  without  bail 
or  mainprise :  which  as  to  them  operates  as  a  suspension  ot  tbe 
Habeas  "Corpus  Act  For  this  purpose  the  stats.  1  W.  §  M#£  %  ? 
6  Anne,  c.  15 ;  1  G-  1-  cc  8.  S9.  and  divers  others  have  been 
from  time  to  time  passed.  The  last  instances  were  57  k.  3- 
cc.  3.  55.    See  tit.  Habeas  Corpus.  t 

See  further  Habeas  Corpus,  Jury,  King,  Liberties,  far* 
liament,  Tenure,  Treason,  and  other  apposite  titles. 

GRACE.  Acts  of  parliament  for  a  general  and  free  pardon 
are  called  acts  of  grace. 

Grace  is  sometimes  used  for  a  faculty,  licence,  or  disptn ra- 
tion;  but  this  seemeth  to  be  only  in  case  where  the  matter 
proceeded  as  it  were,  ex  gratia,  of  grace  and  favour,  and  not 
where  the  licence  or  dispensation  is  granted  of  course,  or  01 
necessity.    Ayl  Par.  353. 

GRACE,  days  of    See  tit.  Bill  of  Exchange. 
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GRADUATES,  graduati.~]  Scholars  who  have  taken  de- 
grees in  an  university.  Those  not  having  taken  any  degree  are 
called  under-graduates. 

GRAFFER,  Fr.  grejfier,  i.  e.  scriba.*]  A  notary  or  scrivener, 
used  in  the  ancient  stat.  5  IL  8.  c.  1. 

GKAFFIO.  GKAVIO.  A  landgrave,  or  carl — Nec  prin- 
ceps,  nec  graffo,  kanc  lenitatem  miliar  audeaL  Mon.  Angl. 
turn.  1  •  p*  100. 

GRAFFIL-M.  A  writing  hook,  register,  or  cartulary  of 
deeds  and  evidences.  Annul.  Heel  Mcnevensis  apud  AngL 
Sacr.  par.  1 .  p.  653* 

GRAIL,  gradate,  or  graduate^  A  gradual  or  book,  con- 
taining some  of  the  offices  of  the  Romish  church. — Gradate, 
sic  did  urn }  a  gradalibus  in  tali  libra  conic  hi  is.  Lyndeivood. 
Provincial.  Ang.  rib.  3.  It  is  sometimes  taken  for  a  mass  book, 
or  part  of  it,  instituted  by  Pope  C destine,  anno  430. 

GRAIN.  The  twenty- fourth  part  of  a  penny-weight. 
Merch.  Diet.  Also  grain  signifies  any  corn  sown  on  ground  ; 
and  there  is  what  is  so  called  in  the  top  of  the  ear,  less  than 
corn.    Lit.  Alley  ft  s  Rep.  89* 

Grain,  Stacks  of.  Maliciously  setting  fire  to,  is  a  capital 
felony,  by  7  and  8  G.  4.  c.  30.  §  17.  and  by  the  same  section, 
maliciously  setting  fire  to  crops  of  grain,  whether  standing  or 
cut  down,  is  felony,  punishable  with  seven  years'  transporta- 
tion, &c. 

GRA  IN  AGE.  An  ancient  duty  in  London  of  the  twentieth 
part  of  salt  imported  by  aliens.    Dy.  352. 

GRANARY.  Maliciously  setting  fire  to  a  granary  is  a 
capital  felony,  by  7  and  8  G.  4.  c.  30,  §  2.  By  §  8.  riotously 
pulling  down.  &c.,  or  beginning  to  demolish,  &c,  any  granary 
is  also  a  capital  felony. 

GRAND  ASSISE.  A  writ  that  lay  in  a  real  action  to  de- 
termine the  right  of  property  in  lands.  See  tits.  Jury,  Magna 
Assisa, 

GRAND  CAPE.    See  Cape  Magnum. 

GRAND  DAYS.  Those  days  in  the  terms  which  are 
solemnly  kept  in  the  Inns  of  Court  and  Chancery,  i.  e.  Can- 
dlemas day  in  Hilary  term,  Ascension  day  in  Easter  term, 
St.  John  the  Baptist's  day  in  Trinity  term,  and  All  Saint's 
day  in  Michaelmas  term  ;  which  days  are  dies  mm  juridici,  or 
no  davs  in  court. 

GRAND  DISTRESS,  was  a  writ  so  called,  not  for  the 
quantity  of  it,  for  it  was  very  short,  but  for  its  quality;  for  the 
extent  thereof  was  very  great,  being  to  all  the  goods  and  chattels 
of  the  party  distrained  within  the  county  :  it  Jay  in  two  cases, 
either  when  the  tenant  or  defendant  was  attached,  and  appeared 
not,  but  made  default ;  or  where  the  tenant  had  once  ap- 
peared, and  after  makes  default  ;  then  this  writ  was  had  by  the 
common  law  in  lieu  of  a  petit  cape,  stats.  West.  1 .  cap.  44  : 
52  H.  3.  c.  <)■ 

GRAND  JURY.  A  body  of  twenty-four  good  and  lawful 
men  which  the  sheriff  of  every  county  is  bound  to  return  to 
every  session  of  the  peace,  and  every  commission  of  oyer  and 
terminer,  and  of  general  gaol  delivery,  some  out  of  every  hun- 
dred, "  to  inquire,  represent,  do,  and  execute  all  those  things 
which,  on  the  part  of  the  king,  shall  be  then  and  there  com- 
manded them."    2  Hale,  P.  C.  154. 

As  many  as  appear  upon  this  panel  are  sworn,  to  the  number 
of  twelve  at  least,  and  not  more  than  twenty-three,  so  that 
twelve  may  be  a  majority. 

According  to  Lord  Hale  they  should  be  freeholders,  but  to 
what  amount  is  uncertain.  2  Hale,  155.  It  has,  however, 
been  lately  held  by  the  judges,  that  grand  jurors  are  not 
positively  required  to  be  freeholders.  /?,  $  irf.  177.  But  by 
the  7  and  8  IV.  3.  c.  32.  %  t>.  grand  jurors  returned  for  the 
county  of  York  are  to  be  freeholders  or  copyholders,  each  hav- 
ing 80/.  land  per  annum.  And  they  usually  are  gentlemen 
of  the  most  consequence  in  the  county.  The  grand  jurors  at 
the  sessions,  however,  must  now,  by  the  6  G.  4.  c.  50.  §  1 .  pos- 
sess the  same  qualification  as  is  required  in  all  cases  of  petit 
jurors  by  that  statute.    See  tit.  Jury. 
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A  grand  juryman  must  be  a  lawful  liege  subject,  and  con- 
sequently neither  under  attainder  of  any  treason  or  felony, 
nor  an  alien,  nor  attainted,  whether  for  a  criminal  or  a  civil 
matter.  And  hence  it  seems  that  any  one  under  prosecution 
may,  by  the  common  law,  before  he  is  indicted,  challenge  any 
of  the  persons  returned  on  the  grand  jury  for  any  of  the  above 
defects.  2  Hawk.  cap.  25.  §  It).  And  if  any  one  be  outlawed 
the  indictment  is  void,  though  twenty  others  be  upon  the. 
inquest.    2  Hale,  202. 

No  peer  of  the  realm  ought  to  serve  on  the  grand  jury  ,•  nor 
an  Irish  peer,  unless  he  is  a  member  of  the  House  of  Com- 
mons, in  which  case  he  is  to  all  intents  and  purposes  a  com- 
moner,   R.  §  R.  117. 

The  grand  jury,  as  an  inquest  for  the  body  of  the  county, 
are  sworn  diligently  to  inquire,  and  true  presentment  make,  of 
all  such  matters  and  things  as  shall  be  given  them  in  charge; 
to  keep  secret  the  kings  counsel,  their  fellows*,  and  their  own  ; 
to  present  no  one  for  envy,  hatred,  or.  malice  ;  nor  to  leave 
any  one  unpresented  from  fear,  favour,  or  affection,  or  hope  of 
reward t  but  to  present  all  things  truly,  as  they  come  to  their 
knowledge,  according  to  the  best  of  their  understanding. 

As  soon  as  they  are  sworn,  they  are  instructed  in  the 
articles  of  their  inquiry  by  a  charge  from  the  judge  who  pre- 
sides upon  the  bench.  They  then  withdraw  to  sit  and  receive 
indictments,  which  are  preferred  to  them  in  the  name  of  the 
king,  but  at  the  suit  of  any  private  prosecutor. 

The  names  of  all  the  witnesses  who  are  to  be  examined  before 
the  grand  jury  should  be  indorsed  on  the  bill  of  indictment, 
and  the  witnesses  previously  sworn  in  court.  Where  the  session 
had  lapsed  in  consequence  of  it  having  on  two  successive 
days  been  opened  and  adjourned  when  no  justices  were  present, 
it  was  held  a  party  could  not  be  legally  convicted  on  an  in- 
dictment found  by  the  grand  jury  on  the  testimony  of  wit- 
nesses sworn  bv  the  officer  of  the  court  after  such  lapse. 
6  C.  #  P.  90. 

The  grand  jury  may  insist  upon  the  same  strictness  of  proof 
as  is  required  on  the  trial,  though  it  is  not  usual  to  do  so,  nor 
to  weigh  the  evidence  with  that  degree  of  scrutiny  with  which 
it  is  afterwards  sifted  by  the  judge  and  jury.  They  are  to 
hear  evidence  only  on  behalf  of  the  prosecution  ;  for  the  finding 
of  an  indictment  is  merely  in  the  nature  of  an  inquiry  or 
accusation,  which  is  afterwards  to  be  tried  and  determined  ; 
and  their  duty  in  this  respect  is  solely  to  inquire,  upon  their 
oaths,  whether  there  be  sufficient  cause  to  call  upon  the  party 
to  answer  it.  They  are  therefore  not  to  try  the  prisoner,  but 
merely  to  determine  whether  evidence  against  him  is  of  such 
a  nature,  as  to  render  necessary  a  more  formal  investigation 
into  the  fact  of  his  innocence  or  his  guilt.  But  they  ought 
nevertheless  to  be  thoroughly  persuaded  of  the  truth  of  the  in- 
dictment, as  far  as  their  evidence  goes,  and  not  to  rest  satisfied 
merely  with  remote  probabilities,  a  doctrine  that  Blackstone 
observes  might  be  applied  to  verv  oppressive  purposes.  4  Coin. 
303. 

Being  sworn  to  inquire  only  for  the  body  of  the  county, 
pro  corjiore  comitatus,  they  cannot  regularly  inquire  of  any 
fact  done  out  of  that  county  for  which  they  are  sworn,  unless 
particularly  enabled  so  to  do  by  act  of  parliament. 

Where  the  grand  jury  have  heard  the  evidence,  if  they 
think  it  a  groundless  accusation,  they  used  formerly  to  indorse 
on  the  back  of  the  bill,  t(  ignoramus"  or,  we  know  nothing  of 
it ;  intimating  that  though  the  facts  might  possibly  be  true, 
that  truth  did  not  appear  to  them;  but  now  they  assert  in 
English  more  absolutely,  "  not  a  true  bill,"  or,  which  is  the 
better  way,  "  not  found,"  and  then  the  party  is  discharged 
without  further  answer  ;  but  a  fresh  bill  may  be  afterwards 
preferred  to  a  subsequent  grand  jury.  If  they  are  satisfied  of 
the  truth  of  the  accusation,  they  then  indorse  upon  it,  "  a  true 
bill/1  anciently,  <(  billa  vera''  The  indictment  is  then  said  to 
be  found,  and  the  party  stands  indicted ;  but  to  find  a  bill, 
there  must  at  least  be  twelve  of  the  jury  to  agree  ;  for  so  tender 
is  the  law  of  England  of  the  lives  of  its  subjects,  that  no  man 
4] 
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can  be  convicted  at  the  suit  of  the  king  of  any  capital  offence, 
unless  by  the  unanimous  voice  of  twenty-four  of  his  equals 
and  neighbours,  that  is,  by  twelve  at  least  of  the  grand  jury, 
in  the  first  place,  assenting  to  the  accusation,  and  afterwards 
by  the  whole  petit  jury  of  twelve  more,  finding  him  guilty 
upon  his  trial.  But  if  twelve  of  the  grand  jury  assent,  it  is  a 
good  presentment,  though  some  of  the  rest  disagree,  2  Hale, 
iGl  :  4  Com.  30G> 

If  a  bill  be  against  A.  for  murder,  and  the  grand  jury,  on 
the  evidence  before  them,  be  satisfied  it  was  se  defeudendo} 
Sec,  and  so  return  it  specially,  the  court  may  remand  them 
to  consider  better  thereof,  or  hear  the  evidence  at  the  bar, 
and  accordingly  direct  the  grand  jury*  2  Hides  Hist-  P>  C. 
J  57,  3  58. 

And  it  seems  that  if  the  matter  submitted  to  the  consideration 
of  a  grand  jury  be  weighty  and  difficult,  or  if  it  appear  that  the 
■  prosecution  is  loo  indulgently  or  too  vindictively  conducted,  the 
evidence  may  he  heard  in  court,  so  that  the  jury  may  be  the  better 
assisted  in  the  performance  of  their  duty.  1  Chilly*  C  h*  313. 
citing  Ball.  c.  185.  §  9.  Dick.  Sess.  J1& 

Where  a  grand  jury  refuses  to  present  things  within  their 
charge,  &c,  a  new  grand  inquest  may  be  impanelled  to  inquire 
of  the  concealment  of  the  former,  on  whose  defaults  presented, 
they  shall  be  amerced.  2  Hales  P.  C.  l£$.  A  grand  juror 
disclosing,  to  any  one  indicted,  the  evidence  that  appeared 
against  him,  is  guilty  of  a  high"  misprision,  and  liable  to  be 
fined  and  imprisoned.    4  Comm.  126. 

Several  acts  have  been  passed,  since  the  union  between  Great 
Britain  and  Ireland,  to  regulate  the  powers  of  grand  juries  in 
Ireland,  with  respect  to  presentments  for  levying  money  on 
account  of  roads  and  public  works:  the  one  now  in  force  is  the 
3  and  4  W.  4,  c.  78- 

See  at  large  tits.  Indictment,  Jury* 

GRAND  SERJEANTY.  An  ancient  tenure,  by  military 
service.    See  tits.  Chivalry,  Serjeanty,  Tenure. 

GRANGE,  grangia7\  A  house  or  farm  where  com  is  laid 
up  in  barns,  granaries,  &c.,  and  provided  with  stables  for  horses, 
stalls  for  oxen,  and  other  things  necessary  for  husbandry.  This 
definition  is  agreeable  to  Spclman.  According  to  Wharton, 
grange  is  strictly  and  properly  the  farm  of  a  monastery,  where 
the  religious  reposited  their  com.  Grangia,  Lat.  from  granum. 
But  in  Lincolnshire,  and  other  northern  counties,  they  call 
every  lone  house  or  farm  which  stands  solitary  a  gj^ange. 
Steevens's  Shakspeare. 

Dr.  .Johnson  in  his  dictionary  derives  the  word  from  grange, 
French,  and  defines  it,  a  farm,  generally  ;  a  farm  with  a  house, 
at  a  distance  from  neighbours. 

GRANGEARIUS,  is  the  person  who  has  the  care  of  such  a 
place,  for  com  and  husbandry  ■  and  there  was  anciently  a 
granger,  or  gr<nf,gc-keepcr,  belonging  to  religious  houses,  who 
was  to  look  after  their  granges  or  farms  in  their  own  hands. 
Flela,  lib.  2.c.  8:  Cartular.  Si.  Edmund  MS.  323. 
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Donatio  ;  Concessio  in  the  common  law,  a  conveyance  in 
writing  of  incorporeal  things,  not  lying  in  livery,  and  which 
cannot  pass  by  word  only  ;  as  of  reversions,  advowsons  in  gross, 
tithes,  rents,  services,  common  in  gross,  &c.  It  has  also  been 
used  generally,  for  every  gift  and  grant  of  any  thing  whatsoever. 
Co.  LiU  172:  3  Rep.  6& 

All  grants  concern  incorporeal  hereditaments,  or  interest  in 
reversion  or  remainder,  and  must  be  made  by  deed,  except  rents 
^ranted  by  parceners  for  owelty  of  partition.  1  Inst.  50.  bv 
169.  b.  Grants  are  made  by  such  persons  as  cannot  give  but 
by  deed :  he  that  grantcth  is  termed  the  grantor,  he  to  whom 
the  grant  is  made  is  the  grantee.    West.  Symb.  234. 

Grant  is  the  regular  method,  by  the  common  law,  of  trans- 
ferring the  property  of  incorporeal  hereditaments,  or  such 
things^  whereof  no  livery  can  be  had*   Co.  Lit.  9-    for  which 


reason  all  corporeal  hereditaments,  as  lands  and  houses,  are  said 
to  lie  in  liven/,  and  the  others,  as  advowsons,  commons,  rents, 
reversions,  &c.  to  lie  in  grant.  Ib.  172.  And  the  reason  is" 
given  by  B radon,  "  Tradido,  [livery]  nihil  aliud  est  quam 
rei  corporalis,  de  persona  in  personam,  de  manu  in  manuni 
translatio,  aut  in  possessionem  inductio:  sed  res  incorporates 
quae  sunt  ipsum  jus  rei  vel  corpori  inhserens,  traditionem  non 
patiuntur/'  Bract.  I.  2.  c.  18.  Incorporeal  hereditaments 
therefore  pass  merely  by  delivery  of  the  deed.  And  in  seig- 
nories  or  reversions  of  lands,  such  grant,  together  with  the 
attornment  of  the  tenant  (while  attornments  were  requisite), 
were  held  to  be  of  equal  notoriety  with,  and  therefore  equivalent 
to,  a  feoffment  and  livery  of  lands  in  immediate  possession.  It 
therefore  differs  but  little  from  a  feoffment,  except  in  its  subject- 
matter,  for  the  operative  words  therein  commonly  used  are 
dtdi  ct  concessi ;  have  given  and  granted.  £  Comm.  3\G.  c.  20. 
See  further  tills  Diet.  tits.  Conveyance,  Deed,  Gift. 

In  the  case  of  incorporeal  hereditaments,  grants  are  fre- 
quently presumed ;  the  law  supposing  that  where  a  thing  hu 
been  enjoyed  for  a  number  of  years,  such  enjoyment  must  have 
commenced  in  a  sufficient  grant.  And  every  prescription  is 
founded  on  the  presumption  of  a  grant  which  has  been  lost. 
The  time  of  prescription  with  respect  to  certain  incorporeal 
hereditaments  has  been  shortened  by  the  2  and  3  IV,  4.  c.  71. 
See  further  tits.  Easements,  Lights,  Prescription,  Ways,  &e. 

Of  grants  some  charge  the  grantor  with  something  lie  was 
not  charged  with  before;  others  discharge  the  grantee  of  some- 
thing wherewith  he  was  before  charged,  or  chargeable.  If  a 
man  grant  to  me  a  rent-charge,  and  after  I  grant  to  him, 
that  he  shall  not  be  sued  for  this  rent ;  this  is  good  to  bar  rae 
of  bringing  an  action,  though  1  may  still  distrain  for  the  rent. 
And  it'  one  giants  to  his  lessee  for  life  or  years,  that  he  shall 
not  be  impeached  for  waste,  it  will  be  a  good  discbarge,  and 
may  be  pleaded.  7  H-  6.  43:  Bro.  Grant,  175:  Keihv.  88. 
See  1  Rep.  147 :  10  Rep.  48.  and  this  Diet,  tit.  Condition. 

L  What  Tilings  and  Interests  may  be  granted;  by  what 
Description  ;  and  how  Grants  shall  be  construed. 
II.  Who  may  make  Grants,  and  who  may  take  by  Grant. 

in  What  Things  and  Interests  may  be  granted.— A  man 
cannot  grant  that  which  he  hath  not*  or  more  than  he  bath; 
though  he  may  covenant  to  purchase  an  estate,  and  levy  a  fine 
to  uses,  which  will  be  good.  A  person  may  grant  a  reversion, 
as  well  as  a  possession ;  but  the  law  will  not  allow  grants  of 
titles  only,  or  imperfect  interests,  or  of  such  interests  as  are 
merely  future.  Bac.  Max.  .>B.  A  bare  possibility  of  an  in- 
terest, which  is  uncertain  ;  a  right  of  entry,  or  thing  in  action, 
cause  of  suit,  &c,  may  not  be  granted  over  to  a  stranger.  Perk, 
Sect.  65:  2  Inst.  214:  4  Rep.iiti. 

In  grants  there  must  be  a  foundation  of  interest,  or  they 
will  not  be  binding.  If  a  person  grants  a  rent-charge  out  of 
lands,  when  he  hath  nothing  in  the  land,  the  grant  will  be 
void.  Perk.  15.  Though  it  is  said,  if  a  man  grant  an  annual 
rent  out  of  land,  wherein  he  hath  no  kind  of  interest,  yet  it 
may  be  good  to  charge  the  person  of  the  grantor.  Owen  Rep.  S. 
A  'man "may  grant  an  annuity  for  him,  and  his  heirs  to  com- 
mence after  his  death,  and  it  shall  charge  the  heir.  Bac. 
Max.  58.  And  after  the  grant  of  an  annuity,  &c.  is  deter- 
mined, debt  lies  for  the  arrears ;  and  the  person  of  the  tertermnt 
will  be  charged.  7  Rep.  39-  If  a  common  person  grants  a  rent, 
or  other  thing  that  lies  in  grant,  without  limitation  of  any 
estate,  bv  the  delivery  of  the  deed,  a  freehold  passes:  but  if 
the  king  make  such  a  grant  of  a  rent,  &c  it  is  void  for  un- 
certainty.   Danv.  Rep.  45.  a.  . 

Trees  in  boxes  will  not  pass  by  the  grant  of  the  land,  &c, 
as  they  are  separate  from  the  freehold.  Mod.  Cases,  170.  A 
man  grants  all  his  wood  that  shall  grow  in  time  to  come;  it  it 
a  void  grant,  not  being  in  esse.  3  Leon.  31.  A  grant  ae 
vestura  term  passcth  not  to  the  freehold,  therefore  the  grantee 
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hath  no  authority  to  dig  in  it  by  virtue  of  such  a  grant. 
Owen,  37*  By  the  grant  of  lands  in  the  possession  of  another, 
it  is  good  if  such  other  be  in  possession,  let  the  possession  be 
right  or  wrong.  1  RoL  Rep.  23.  If  a  grant  is  general,  and 
the  lands  granted  restrained  to  a  certain  vill,  the  grantee  shall 
hive  no  lands  out  of  the  vill.  2  Rep.  33.  It  has  been  held, 
that  where  a  grant  is  made  of  lands  and  tenements  in  D.  copy- 
hold lands  will  not  pass ;  for  they  cannot  pass  otherwise  than 
by  surrender.    Owen,  37* 

Grants  may  be  void  by  ineertainty,  impossibility,  being 
against  law,  on  a  wrong  title,  to  defraud  creditors,  Sec.  Co. 
Lit.  183.  Such  things  as  lie  in  grant  may  not  he  granted  or 
held  without  deed:  and  if  any  thing  not  grantable  is  granted 
with  other  things,  the  grant  will  be  void  for  all.  2  Shep.  Abr. 
269.  271-  27 3.  Trusts  and  confidences  are  personal  things, 
and  may  not  be  granted  over  to  others  in  most  cases,  as  offices 
of  trust,  and  the  like ;  but  all  kinds  of  chattels,  real  and 
personal,  are  grantable.    Perk.  §  99  :  Plomd.  1  1  1.  37 (J. 

If  one  grant  any  thing  that  lies  in  livery  or  grant,  and  that 
is  in  esse  at  the  time  of  the  grant,  in  fee,  or  for  life,  and  the 
estate  is  to  begin  at  a  day  to  come ;  this  tor  the  most  part  will 
be  void  ;  but  a  lease  or  grant  for  years  may  be  good  in  future  ; 
and  may  be  to  one  for  term  of  years,  or  years  determinable  on 
lives,  and  after  to  another,  to  begin  at  the  end  of  that  estate. 
5  Rep*  1  :  Dyer,  58.  Where  a  man  hath  a  reversion  after  an 
estate  for  life  of  land,  and  he  grants  a  rent  out  of  it,  the  grant 
is  good,  and  will  fasten  upon  the  land  after  the  estate  of  the 
tenant  for  life  is  ended  :  and  if  a  person  grant  rents,  &c\,  and  a 
arranger  take  them  at  that  time  ;  in  this  case  the  grant  will  be 
good,  for  one  may  not  be  out  of  possession  of  these  things  but 
at  his  pleasure.  Perk.  9—  98.  If  a  man  grants  that  to  one, 
that  he  hath  granted  before  to  another,  for  the  like  term,  Stc, 
the  second  grant  will  be  void.    Dyer,  23  :  Perk.  §  102. 

An  appointment  of  a  steward  of  a  manor  court  for  life  of  the 
grantee  is  a  good  grant,  and  binds  the  future  owners  of  the 
manor.  3  B.  A><  C.  5  IX  <$•  R.  526:  1  C.  %  P.  522  :  and 

see  Co.  Lit.  §  378.  233,  6.  But  a  grant  of  part  of  the  chancel 
of  a  church,  by  a  lay  impropriator,  to  A.,  his  heirs,  and  assigns, 
is  not  valid  in  law.    ]  P.     A*  498. 

2.  By  what  Description. — Where  lands  are  certainly  de- 
scribed in  a  grant,  with  a  recital  as  granted  to  A.  B.  &e.,  though 
they  were  not  thus  granted,  it  has  been  adjudged  that  the 
grant  was  good.  lO^Rep.  110.  If  a  first  description  of  lands 
in  a  grant  is  false,  notwithstanding  the  second  be  true,  nothing 
will  pass  by  it  ;  though,  if  the  first  be  true,  and  the  second 
false,  the  grant  may  be  good.    3  Rep.  10. 

Where  there  is  a  grant  of  a  particular  thing  once  sufficiently 
ascertained  by  some  circumstances  belonging  to  it,  the  addition 
of  an  allegation,  mistaken  or  false,  respecling  it,  will  not  frus- 
trate the  grant :  but  when  a  grant  is  in  general  terms,  then 
the  addition  of  a  particular  circumstance  will  operate  by  way 
of  restriction  and  modification  of  such  grant.    5  East,  51. 

Where  the  principal  thing  is  granted,  the  incident  shall  pass, 
but  the  principal  will  not  pass  by  the  grant  of  the  incident.  Co. 
Lit.  1 52.  A  lord  of  a  manor  cannot  grant  the  same,  and  reserve 
the  court  baron,  it  being  inseparably  incident.  Co.  Lit.  313.  A 
grant  of  a  manor,  without  the  words  cum  pcrlinentiis,  will  pass 
all  things  belonging  to  the  manor;  the  grant  of  a  farm  will 
also  pass  all  lands  belonging  to  it;  but  a  grant  of  a  messuage 
passes  only  the  house,  out-houses,  and  gardens.  Owens  Rep.  5 1 . 
But  the  grant  of  a  manor  to  A.,  with  particular  words  of  re- 
ference to  a  previous  grant  to  B,,  as,  «  with  all  liberties,  &c  " 
which  B.  had,  in  as  full  and  ample  manner  as  B.  held  and 
enjoyed,  &c.  is  not  sufficient  to  pass  rights  which  had  been 
granted  to  and  enjoyed  by  B.  without  express  words.  5  Price, 
269-  When  lands  are  granted  by  deed,  the  houses  which 
«tand  thereon  will  pass;  houses  and  mills  pass  by  the  grant  of 
all  lands,  because  that  is  the  most  durable  thing  on  which  they 
are  built.  4-  Rep.  8(i:  2  Anst.  123.  By  grant  of  all  lands,  the  1 
woods  will  pass:  and  if  a  man  grant  all  his  trees  in  a  certain 


place,  this  passeth  the  soil;  though  an  exception  of  wood  ex- 
tends to  the  trees  only,  not  the  soil.  I  RoL  Rep.  33  :  Dyer,  19 : 
5  Rep,  1 1 . 

ft  was  formerly  held,  that  by  a  grant  of  all  a  man's  goods 
and  chattels,  bonds  would  pass ;  now  it  is  held  the  contrary, 
that  the  words  goods  and  chattels  do  not  extend  to  bonds,  deeds, 
or  specialties,  being  things  in  action,  unless  in  special  cases. 
8  Rep.  33  :  Co.  Lit.  152.  Thus  by  a  grant  of  goods  and  chattels 
of  felons  mere  choses  in  action  will  not  pass.  5  Price,  217.  q: 
and  see  9  Fes.  177:  1  Fes.  sen.  271:  1  Bro.  Ch.  C.  127: 
12  Co.  J.  n. 

By  a  grant  of  all  tithes  arising  out  of  or  in  respect  to  farms, 
lands,  &c,  the  tithes  arising  in  respect  of  rights  of  common 
appurtenant  to  such  farms  or  lands  will  pass,   7  T.  R.  641, 

3.  How  Grants  shall  he  const  nt ed.—  Grants  are  taken  most 
strongly  against  the  grantor  in  favour  of  the  grantee;  the  grantee 
himself  is  to  take  by  the  grant  immediately,  and  not  a  stranger, 
or  any  in  futuro  ;  and  if  a  grant  be  made  to  a  man  and  his 
heirs,,  he  may  assign  at  his  pleasure,  though  the  word  assigns 
be  not  expressed.  Lit.  1  :  Saund.  322.  The  use  of  any  thing 
being  granted,  all  is  granted  necessary  to  enjoy  such  use :  and 
in  the  grant  of  a  thing,  what  is  requisite  for  the  obtaining 
thereof  is  included.  Co.  Lit.  56.  So  that  if  timber  trees  are 
granted,  the  grantee  may  come  upon  the  grantor's  ground  to 
cut  and  carry  them  away.    2  Inst.  30J):  Plowd.  15. 

The  word  gratify  where  it  is  placed  among  other  words  of 
demise,  &c«  shall  not  enure  to  pass  a  property  in  the  thing 
demised :  but  the  grantee  shall  have  it  by  way  of  demise. 
Dyer,  56. 

The  words  limit  and  appoint  in  a  deed  may  operate  as  words 
of  grant  so  as  to  pass  a  reversion.    5  T.  R.  124. 

Grants  are  usually  made  by  these  words^  viz.  have  given, 
granted)  and  confirmed,  §c.  And  words  in  grants  shall  be  con- 
strued according  to  a  reasonable  sense,  and  not  be  strained  to 
what  is  unlikely.  Hob.  304.  Also  it  hath  been  adjudged,  that 
grants  shall  be  expounded  according  to  the  substance  of  the 
deed,  not  the  strict  grammatical  sense ;  and  agreeable  to  the 
intention  of  the  parties.    Co.  Lit.  146.  313. 

A  grant  of  a  right  appertaining  to  the  freehold,  as  to  make 
a  drain  across  certain  premises,  cannot  be  pleaded  as  made  by 
parol,  as  it  must  be  created  by  deed.  5  B.  $  C*  229,  See 
Co.  Lit.  42.  a  :  Termes  de  la  'Lei/,  9  Co.  9  :  Shep.  Touch. 
231 :  4  East,  10?. 

A  grant  of  wreck  was  made  by  Henry  II.  to  the  proprietors 
of  certain  lands  on  the  coast,  and  confirmed  by  Henry  VII  J. 
The  proprietors  of  those  lands  having  forty  years  ago,  with  a 
view  to  reclaim  sea  mud,  run  an  embankment  across  a  small 
bay,  which  was  used  to  be  left  dry  at  low  water,  and  having 
ever  since  asserted  without  opposition  an  exclusive  right  to  the 
soil  of  the  bay,  though  the  bank  was  forced  by  tempest ;  it 
was  held  that  such  usage  was  evidence,  where  anterior  usage 
might  be  presumed,  which,  coupled  with  the  general  terms  of 
the  grant,  served  to  elucidate  it,  and  establish  the  right  so 
asserted.  Chad  v.  Tilred,  2  Brod.  $  B.  403  :  and  see  2  Brad. 
$  Bing.  667  ;  5  Moo.  527  :  1  N.  $  M.  533. 

II.  L  Who  may  make  Grants. — Any  natural  person,  or  cor- 
porate body  (not  prohibited  by  law,  as  infants,  feme  coverts, 
monks,  &c.)5  may  make  a  grant  of  lands,  and  be  a  grantor; 
and  an  infant,  or  woman  covert,  may  be  a  grantee.  Though 
the  infant  at  his  full  age  may  disagree  to  the  grant,  and  the 
husband  disagree  to  the  grant  to  his  wTife.    Perk.  3,  4.  43. 

But  herein  the  law  distinguishes  between  such  grants  as  are 
void,  and  only  voidable ;  the  first  of  which  are  all  such  gifts, 
grants,  or  deeds,  made  by  an  infant,  which  do  not  take  effect 
by  delivery  of  his  hand ;  as  if  an  infant  give  a  horse,  and  no 
delivery  of  the  horse  with  his  hand,  and  the  donee  take  the 
horse  by  force  of  the  gift,  the  infant  shall  have  an  action  of 
trespass,  for  the  grant  was  merely  void.  But  if  an  infant  enters 
into  an  obligation;  makes  a  feoffment,  levies  a  fine,  or  suffers 
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a  recovery,  these  are  not  void,  only  voidable*  Perk.  §  12. 
13.  19-    See  tit.  Inhni* 

A  grant  by  a  feme  covert  is  void,,  for  no  act  of  hers  can 
transfer  that  interest  which  the  intermarriage  has  vested  in 
the  husband.  See  2  New  Abr.  f>48 :  Perk.  §  6.  See  tit.  Baron 
and  Feme. 

Grants  made  by  persons  nan  sance  memorial,  are  good  against 
themselves  ;  but  they  are  voidable  by  their  heirs,  &c.  A  man 
born  dumb,  or  dumb  and  deaf,  if  he  have  understanding,  by 
making  signs,  may  grant  his  land  to  another;  not  one  who  is 
born  deaf,  dumb,  and  blind  also.    Co.  Lit.  2.    See  tit.  Idiot. 

A  person  attainted  of  treason,  or  felony,  may  make  a  deed 
of  gift,  or  grant,  and  it  shall  be  good  against  all  persons  ex- 
cept the  king,  and  the  lord  of  whom  the  lands  are  held,  and 
for  relief  in  prison  they  may  be  good  against  them  likewise. 
Co.  Lit.  2:  Perk.  §  26.  31. 

The  grants  of  persons  under  duress  are  void  ;  that  is,  if  they 
were  made  under  an  apprehension  of  some  bodily  hurt,  or  if 
the  grantor  were  imprisoned  without  cause,  and  the  grantee 
refused  to  release  or  discharge  him,  unless  he  made  such  grant. 
2  hist.  483.  But  menacing  to  burn  houses,  or  spoil  or  carry 
away  the  party's  goods,  are  not  sufficient  to  avoid  the  grant : 
for  if  he  should  sutler  what  he  is  threatened,  he  may  sue  and 
recover  damages  in  proportion  to  the  injury  done  him.  4  Inst. 
485  :  Perk.  §  18,    See  tit.  Duress. 

If  there  be  father  and  son  of  the  same  name,  and  the  father 
grants  an  annuity  by  his  name,  without  any  addition,  it  shall 
be  intended  the  grant  of  the  father;  and  if  the  son  being  of 
the  same  name  with  his  father  grant  an  annuity  without  any 
addition,  yet  the  grant  is  good,  for  he  cannot  denv  his  deed. 
Perk.  §  37. 

2.  Who  may  take  by  Grant. — There  are  but  few  (if  any) 
persons  excluded  from  being  grantees,  therefore  a  man  attainted 
of  felony,  murder,  or  treason,  may  be  a  grantee :  so  the  king's 
villein,  and  alien,  one  outlawed  in  a  personal  action,  or  a 
bastard,  may  be  grantees.  Perk.  §  48.  A  bastard  who  is  known 
to  be  the  son  of  such  a  one  may  purchase,  or  be  a  grantee  by 
such  reputed  name;  for  all  surnames  were  originally  acquired 
by  reputation.    Co.  Lit.  3  :  2  RoL  Abr.  43,  44. 

A  feme  covert  may  be  a  grantee,  therefore  if  a  rent-charge 
be  granted  to  a  feme  covert,  and  the  deed  is  delivered  to  her 
without  the  privity  of  her  husband,  and  the  husband  dies 
before  any  disagreement  made  by  him,  and  before  any  day  of 
payment,  the  grant  is  good,  and  shall  not  be  avoided,,  by  say- 
ing, that  the  husband  did  not  agree,  &c.?  but  the  disagreement 
of  the  husband  ought  to  be  shown.  Perk.  §  43.  See  tit.  Baron 
and  Feme. 

Although  aggregate  corporations  are  invisible,  and  exist  only 
in  supposition  of  law,  yet  they  are  capable  of  taking  by  grant, 
for  the  benefit  of  the  members  of  the  corporation.  Co.  Lit.  9 : 
1  Saund.  344* 

A  grant  to  a  man  with  a  blank  for  his  christian  name  is 
void,  except  to  an  officer  known  by  his  office,  wThen  it  must 
be  averred  :  and  it  is  the  same  where  the  grantee's  christian 
name  is  mistaken.     Cro.  FJiz.  32H. 

Grants  of  the  King. — The  king's  grants  arc  matters  of 
public  record ;  for  the  king's  excellency  is  so  high  in  the  law, 
that  no  freehold  may  be  given  to,  nor  derived  from,  him  but  by 
matter  of  record.  Doct.§  Stud.  b.  1.  d.  8.  To  this  end  a  variety 
of  offices  are  erected,  communicating  in  a  regular  subordination 
one  with  another,  through  which  all  the  king's  grants  must 
pass,  and  be  transcribed  and  enrolled ;  that  the  same  may  be 
narrowly  inspected  by  his  officers,  who  will  inform  him  if  any 
thing  contained  therein  is  improper,  or  unlawful  to  be  granted. 
These  grants,  whether  of  lands,  honours,  liberties,  franchises, 
or  aught  besides,  are  contained  in  charters  or  letters  patent; 
that  is,  open  letters,  liter w  pate  ales :  so  called  because  they  are 
not  sealed  up,  but  exposed  to  open  view,  with  the  great  seal 
pendant  at  the  bottom ;  and  are  usually  directed  or  addressed 
by  the  king  to  all  his  subjects  at  large.    And  therein  they 


differ  from  certain  other  letters  of  the  king,  sealed  also  with  his 
great  seal,  but  directed  to  particular  persons  and  for  particular 
purposes:  which  therefore,  not  being  designed  for  public  in- 
spection, are  closed  up  and  sealed  on  the  outside,  and  are  there- 
upon called  writs-close,  litem  clauses;  and  are  recorded  in  the 
close-rolls,  in  the  same  manner  as  the  others  are  in  the  patent 
rolls.    2  Comm.  346.  c.  21. 

Grants  or  letters-patent  must  first  pass  by  bill;  which  is 
prepared  by  the  Attorney  and  Solicitor  General,  inconsequence 
of  a  warrant  from  the  crown  :  and  is  there  signed,  that  is,  sub- 
scribed at  top,  with  the  king's  own  sign-manual)  and  sealed 
with  his  privy  signet,  which  is  always  in  the  custody  of  the 
principal  secretary  of  state  :  and  then  sometimes  it  immediately 
passes  under  the  great  seal,  in  which  case  the  patent  is  suf> 
scribed  in  these  words,  per  ipsum  regem,  by  the  king  himself. 
Otherwise  the  course  is  to  carry  an  extract  of  the  bill  to  the 
keeper  of  the  privy  seal,  who  makes  out  a  writ  or  warrant 
thereupon  to  the  Chancery,  so  that  the  sign  manual  is  the 
warrant  to  the  privy  seal,  and  the  privy  seal  is  the  warrant  to 
the  great  seal :  and  in  this  last  case  the  patent  is  subscribed 
per  breve  de  privafo  sigiflo  ;  by  writ  of  privy  seal.  But  there 
are  some  grants  which  only  pass  through  certain  offices,  as  the 
Admiralty  or  Treasury,  in  consequence  of  a  sign-manual,  with- 
out the  confirmation  of  either  the  signet,  the  great,  or  the  privy 
seal.    2  Comm.  c.  21.    See  9  Rep.  IS:  2  Inst.  555. 

The  manner  of  granting  by  the  king  docs  not  more  differ 
from  that  by  a  subject,  than  the  construction  of  his  grants 
when  made.  A  grant  made  by  the  king  at  the  mil  of  the 
grantee,  shall  be  taken  most  beneficially  for  the  king,  and 
against  the  party ;  whereas  the  grant  of  a  subject  is  con- 
strued most  strongly  against  the  grantor.  Wherefore  it  is  usual 
to  insert  in  the  king's  grants,  that  they  are  made,  not  at  the 
suit  of  the  grantee,  but  ex  sped  all  gratia,  cert  a  scieniin  tt  vitro 
moiu  regis  ;  of  the  king's  special  favour,  certain  knowledge,  and 
mere  motion  ;  and  then  they  have  a  more  liberal  construction, 
Fidck.  L.  100  :  10  Pep,  1 12.  But  in  Rex  v.  Capper,  5  Price, 
217.  it  was  doubted  whether  che  words  ex  cert  a  scientidet  mere 
moiu  reduced  the  royal  grant  to  the  same  rules  of  construction 
as  the  grant  of  a  subject. 

A  subject's  grant  shall  be  construed  to  include  many  things 
besides  what  are  expressed,  if  necessary  for  the  operation  of 
the  grant.  Therefore,  in  a  private  grant  of  the  profits  of  land 
for  one  year,  free  ingress,  egress,  and  regress,  to  cut  and  carry 
away,  those  profits  are  also  inclusively  granted;  and  if  a  feoib 
ment  of  land  was  made  by  a  lord  to  his  villein,  this  operated 
as  a  manumission,  for  he  was  otherwise  unable  to  hold  it.  Co. 
Lit.  56  :  Lit.  §  20(i.  But  the  king's  grant  shall  not  enure  to 
any  other  intent  than  that  which  is  precisely  expressed  in 
the  grant.  As  if  he  grants  land  to  an  alien,  it  operates  nothing ; 
for  such  grants  shall  not  also  enure  to  make  him  a  denizen, 
that  so  he  may  be  capable  of  taking  by  grant,  tiro.  Abr. 
Patent,  62  :  Finch.  L.  110. 

When  it  appears  from  the  face  of  the  grant  that  the  king  is 
mistaken,  or  deceived,  either  in  matter  of  fact  or  of  law,  us  in 
case  of  false  suggestion,  misinformation,  or  misrecital  of  former 
grants;  or  if  Ins  own  title  to  the  thing  granted  be  different 
from  what  he  supposes ;  or  if  the  grant  be  informal ;  or  if  he 
grants  an  estate  contrary  to  the  rules  of  law,  in  any  of  those 
cases  the  grant  is  absolutely  void.  Fre?n.  172.  For  instance, 
if  the  king  grants  lands  to  one  and  his  heirs-male,  this  is  merely 
void ;  for  it  shall  not  be  an  estate- tail,  because  there  want 
words  of  procreation,  to  ascertain  the  body  out  of  which  the 
heirs  shall  issue  :  neither  is  it  a  fee  simple,  as  in  common  grant* 
it  would  be,  because  it  may  reasonably  be  supposed  that  the 
king  meant  to  give  no  more  than  an  estate-tail ;  the  grantee  is 
therefore,  if  anv  thing,  nothing  more  than  tenant  at  ww. 
Finch.  101,  103:  Bro.  Abr.  Estate,  34:  Pat  cuts,  104:  Vy. 
270:  Dav.  42:  5  Rep.  fj^  More,  20.3, 

Before  the  statute  de  prerogativd  regis,  dowers,  advowsons, 
and  other  things,  have  passed  by  the  general  grant  of  the  fein£> 
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but  by  that  statute  they  are  to  be  granted  in  express  words. 

I  Rep.  50.    See  tit.  Adrowson, 

The  king's  grant  is  good  for  himself  and  successors,  though 
his  successors  are  not  named.     Ycfu.  IS, 

The  king's  grants  may  be  void  by  reason  of  uncertainty ;  as 
if  debts  and  duties  are  granted,  without  saying  in  particular 
what  duties,  &c.  12  Rep,  46.  But  where  there  is  a  particular 
certainty  preceding,  they  shall  not  be  destroyed  by  any  uncer- 
tainty or  mistake  which  follows :  and  there  is  a  distinction 
where  a  mistake  of  title  is  prejudicial  to  the  king,  and  when 
it  is  in  some  description  of  the  thing  which  is  supplemental 
only,  and  not  material  or  issuable.  1  Mod.  195.  The  king 
grants  the  manor  of  D.  which  he  has  by  the  attainder  of  a 
certain  person,  &c,  and  in  fact  the  king  hath  it  not  ;  so  this 
grant  is  void.    10  Rep,  109- 

The  king  may  not  grant  away  an  estate  tail  in  the  crown, 
&c.  And  the  law  takes  care  to  preserve  the  inheritance  of  the 
king  for  the  benefit  of  the  successor.  2  And,  154:  Style,  £63. 
See  Jenk,  Cent,  307-  A  grant  may  not  be  made  by  the  king 
which  tends  to  monopoly,  against  the  interest  and  liberty  of 
the  subject :  nor  can  the  king  make  a  grant  non  obstante  any 
statute  made,  or  to  be  made ;  if  he  doth,  any  subsequent  statute 
prohibiting  what  is  granted,  will  be  a  revocation  of  the  grant. 

II  Rep.  87  :  Dyer,  52.  Where  the  king  is  restrained  by  the 
common  law  to  make  a  grant,  if  he  make  a  grant  non  obstante 
the  common  law,  it  will  not  make  the  grant  good:  but  when 
he  may  lawfully  make  a  grant,  and  the  law  requires  he  should 
be  fully  apprised  of  what  he  giants,  and  not  be  deceived,  a 
non  obstante  supplies  it,  and  makes  the  grant  good.  If  the 
wonls  are  not  sufficient  to  pass  the  thing  granted,  a  non 
obstante  will  not  help.  4  Rep,  35  :  Nets,  Abr,  904,  If  a  grant 
is  made  by  the  king,  and  a  former  grant  is  in  being  of  the 
same  thing,  if  it  be  not  recited,  the  grant  will  be  void:  and 
reciting  a  void  grant,  when  there  is  another  good,  may  make 
the  kings  grant  void.  Dyer,  77 i  Cro,  Car,  143.  And  there 
mav  be  a  non  obstante  to  a  former  grant.    5  Rep,  94 !  Moor, 

If  the  king  grants  a  message  of  the  value  of  5/.  a-year  to 
A.  B.  and  it  be  of  the  yearly  value  of  10/.  the  value  being  in 
the  same  sentence  with  the  grant,  will  make  it  void  ;  though 
if  it  be  mentioned  in  another  sentence  it  may  be  good.  Jenk, 
Cent.  26, 

To  prevent  deceits  of  the  king  with  regard  to  the  value  of 
estates  granted,  it  is  particularly  provided  by  stat.  1  H,  4.  c,  6, 
that  no  grant  of  his  shall  he  good,  unless,  in  the  grantee's  peti- 
tion for  them,  express  mention  he  made  of  the  real  value  of 
lands.  Other  statutes  have  also  been  passed  relative  to  this 
subject.  The  king's  grantee  shall  not  forfeit  for  non-payment 
of  rent,  where  the  rent  lias  been  answered  before  process  issued, 
Stat.  21  Jac,  he.  25.  G  rants  of  felons'  goods  how  to  be  in- 
rolled.  StaL  4  and  5  W<  $  M,  c,  9&.  §  1.  The  crown 
restrained  from  granting  lands,  except  for  thirty-one  years,  &e, 
Stat.  1  Anne,  st,  1.  c,  7:  34  G,  3,  c,  75:  and  48  G.  3.  c,  73. 
See  also  89  40  G.  3.  c.  88 :  47  G,  3.  st,  2,  c,  24 :  52  G.  3, 
c,  8:  and  5\)  G.  3,  c.  22.  as  to  the  disposition  of  the  private 
property  of  the  king,  real  and  personal ;  and  also  as  to  grants 
ot  lands  escheated  ;  and  which  the  king  may  please  to  restore 
for  the  execution  of  any  trusts  relating  to  them  ;  or  to  reward 
the  discoverers.    See  also  tits.  Forfeiture,  Trustees, 

The  grant  of  the  king  to  a  corporation,  that  they  shall  not 
be  impleaded  for  lands,  nor  for  any  cause  arising  there,  else- 
where than  before  themselves,  doth  not  bind  the  king  where 
he  is  party  ;  and  the  king  by  his  grant  cannot  exclude  himself 
from  prosecuting  pleas  of  the  crown  ;  for  it  concerns  the  public 
government.    Keilw.  88 :  Dyer,  376:  Jenk,  Cent,  IJJO. 

The  king  cannot  grant  a  thing  intrusted  to  him  in  respect  of 
his  sovereignty ;  as,  the  lapse  of  a  church,  before  or  after  it 
becomes  void/  2  Rot.  187.  I-  32,  35,  Nor  purveyance,  butlerage, 
prisage,  &&  2  RoL  ISJ,  L  35.  Nor  the  power  to  make  a  dis- 
pensation of  a  statute.  7  Co,  3d.  h.  So  he  cannot  grant  the 
lands,  or  goods,  of  a  recusant  convict,  before  the  commission 


returned.  2  RoL  184.  /.  20.  Nor  the  lands  or  goods  of  one 
attainted  of  treason,  before  his  attainder.    Dyer,  108  a. 

So  the  king  cannot  grant  the  prosecution  or  execution  of  any 
penal  statute  to  another  ;  for  it  is  intrusted  with  him  as  [be- 
head of  the  public  weal.  R,  7 :  Co.  37,  a.  Nor  the  penalty 
or  benefit  of  the  penal  statute  before  it  be  recovered.  7  Co.  36,  h. 
37.  a.  Nor  any  fine  or  forfeiture  of  a  particular  person, 
before  he  be  convicted.  Declared  by  stat.  1  IV.  Mi  sL  2, 
c,  2,  that  such  grant  or  promise  is  illegal  and  void.  See  tit. 
Forfeiture ;  and  further  as  to  the  subject  of  this  article,  tits. 
King,  Scire  Facias  to  repeat  patents. 

No  patent  or  grant  of  any  office  or  employment,  either  civil 
or  military,  shall  cease,  determinej  or  be  void,  by  reason  of  the 
death  of  any  king  or  queen,  but  shall  continue  in  force  for 
six  months  after  such  death,  unless  in  the  mean  time  Super- 
seded, determined,  or  made  void,  by  the  successor :  1  JV,  4.  st.  2. 
c,  6:  by  which  all  such  offices  as  had  been  granted  by  the 
proceeding  king  were  continued  for  six  months  from  the  passing 
of  the  act.    See  further  tit.  King. 

GRANTZ,  is  used  for  grandees%  in  the  Par.  Roll.  6  Ed,  3. 
?n,  5,  6. —  Kt  les  ditz  counlz,  batons,  el  autre  grant  z,  ece. 

GRASS-HEARTH.  The  grasi?tg  or  turning  up  the  earth 
with  a  plough  ;  whence  the  customary  service  for  the  inferior 
tenants  of  the  manor  of  Amersden,  in  Oxfordshire,  to  bring 
their  ploughs  and  do  one  day  s  work  for  their  lord,  was  culled 
g i v; ss  h u rt h  or  grass  hurt:  and  we  still  say  the  skin  is  g  1  a  v, u t 
or  slightly  hurt,  and  a  bullet  grases  on  any  place,  when  it 
gentlv  turns  up  the  surface  of  what  it  .strikes  upon*  Ptirocli, 
Antiq.  496,  497- 

GRATUITOUS  DEEDS,  &c.  such  as  are  made  without 
good  and  legal  consideration.    See  Consideration* 

GRAVA.  A  little  wood  or  grove.  Mon.  AngL  torn,  2, 
p.  108:  Co.  Lit.  ±. 

GRAVrARE  ET  GRAVATIO.  An  accusation  or  Im- 
peachment.   Leg.  Ethctd.  cap.  19* 

GRAVE.  The  names  of  places  ending  with  grave,  come 
from  the  Sax,  graf,  a  wood,  thicket,  den,  or  cave. 

GRAVERS  of  seals  and  stones  shall  give  to  every  one 
their  weight  of  silver  and  gold,  on  pain  of  imprisonment.  Slab, 
7  Ed.  3,  c.  7-  now  obsolete. 

GRAZIER,  pecuarius.^]  A  breeder  or  keeper  of  cattle. 
See  Cattle, 

GREAT  MEN.  This  expression  is  sometimes,  in  ancient 
statutes,  understood  of  the  temporal  lords  in  the  higher  house 
of  parliament,  and  sometimes  of  the  members  of  the  House 
of  Commons.    See  tit.  Parliament. 

GREAT  SEAL  OF  ENGLAND,  See  tits.  Chancellor, 
Treason. 

By  article  24.  of  the  union  between  England  and  Scotland 
(see  5  Anne,  c,  8.)  it  was  provided,  that  there  should  be  one 
great  seal  for  the  united  kingdom  of  Great  Britain,  which 
should  be  used  for  sealing  writs  to  summon  the  parliaments, 
and  for  sealing  all  treaties  with  foreign  states,  and  all  public 
acts  of  state  which  concern  the  united  kingdom,  and  ,  in  all 
other  matters  relating  to  England,  as  the  great  seal  of  Eng- 
land was  then  used ;  and  that  a  seal  in  Scotland  should  be 
kept  and  made  use  of  in  all  things  relating  to  private  rights, 
or  grants  which  had  usually  passed  the  great,  seal  of  Scotland, 
and  which  only  concern  offices,  grants,  commissions,  and 
private  rights  within  Scotland.  On  the  union  between  Great 
Britain  and  Ireland,  no  express  provision  was  made  by  any 
article  of  that  union  as  to  the  establishing  one  great  seal  for 
the  united  kingdom ;  but  various  acts  (as  to  the  summoning 
parliament,  &c.)  are  required  to  be  done  under  the  great  seal 
of  the  united  kingdom,  and  others  under  the  great  seal  of 
Ireland ;  and  by  §  3.  of  the  Acts  of  Union  (39  and  40  G*  3. 
c.  iu.  British*  and  40  G.  3,  c,  38,  Irish),  it  is  enacted,  that 
the  great  seal  uf  Iivuud  may,  if  his  Majesty  shall  so  think  fit, 
after  the  union,  be  used  in  like  manner  as  before  the  union 
(except  where  it  is  otherwise  provided  by  the  articles  of  union),, 
within  that  part  of  the  united  kingdom  called  Ireland. 
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Forging  the  great  seal  is  treason,  punishable  with  trans- 
portation for  life.    See  tit.  Forgery. 

GREE,  Fr.  gre,  i.  e.  good  liking  or  allowance. — Satis- 
faction; as  to  make  gree  to  the  parties,  is  to  agree  with  and 
satisfy  them  for  an  offence  done.  And  where  it  is  said  in  our 
statutes,  that  judgment  shall  be  put  in  suspense  till  gree  is 
made  to  the  king  of  his  debt,  it  is  taken  fur  satisfaction.  Slats. 
1  Ric.2.  c.  15:  25  Ktl  3.  c. 

GREEN  CLOTH.  Of  the  king's  household,  so  termed 
from  the  green  cloth  on  the  table,  is  a  court  of  justice  com- 
posed of  the  lord  steward,  treasurer  of  the  household,  comp- 
troller, and  other  officers,  to  which  is  committed  the  govern- 
ment and  oversight  of  the  king's  court,  and  the  keeping  of  the 
peace  within  the  verge,  &c. 

GREENHEW,  or  GREENHUE.  The  same  as  vert  in 
forest?,  &e.   Ma  n  wood ,  par.  2.  cap*  G.  num.  5.    See  tit.  For  est. 

GREEN  HOUSE,    See  tit.  Gardens, 

GREENLAND  COMPANY.  A  joint  stock  of  40,000/. 
was,  by  statute,  to  be  raised  by  subscribers,  who  \vere  incor- 
porated :  and  the  company  to  use  the  trade  of  catching  whales, 
Sec.  into  and  from  Greenland,  and  the  Greenland  seas;  they 
might  make  bye-laws  for  government,  and  of  persons  employed 
in  their  ships,  &c.  4  and  5  IV.  3.  c.  1?.  But  by  1  Anne, 
c.  1 6.  any  persons  who  will  adventure  to  Greenland  for  whale 
fishing  shall  have  all  privileges  granted  to  the  Greenland  Com- 
pany. Several  subsequent  statutes  have  been  passed  relative 
to  the  Greenland  fisheries.  See  this  Diet,  tits.  Fish,  Fisheries, 
and  Fish  i  ng  ;  Na  i 1  iga  t  io  n  A  els. 

GREEN -SILVER.  There  is  an  ancient  custom  within  the 
manor  of  Writtel,  in  the  county  of  Essex,  that  every  tenant 
whose  fore-door  opens  to  Greenbury,  shall  pay  a  halfpenny 
yearly  to  the  lord,  by  the  name  of  green-silver.  The  term 
silver  here  must  mean  rent. 

GREEN- WAX,  is  where  estreats  are  delivered  to  the 
sheriffs  out  of  the  Exchequer,  under  the  seal  of  that  court, 
made  in  green-wax,  to  be  levied  in  the  several  counties ;  this 
word  is  mentioned  in  stat.  7  Hf*  4*  c.  3. 

GREENWICH-HOSPITAL,  A  duty  was  laid  on  all 
foreign -built  ships,  half  of  it  payable  to  the  Trinity  house,  to 
be  applied  for  the  relief  of  decayed  seamen,  by  the  I  Jac.  2. 
cap.  18  ;  but  that  statute  was  repealed  by  the  3  G.  4.  c.  41.  §  4. 

Every  seaman  shall  allow  out  of  his  wages  (id.  a  month  for 
the  better  support  of  the  said  hospital ;  for  which  duty  receivers 
are  appointed*  who  may  depute  officers  of  the  customs,  Sec.  to 
collect  the  same,  and  examine  on  oath  masters  of  ships,  Sec. 
8  and  9  W.  3.  c  23,  &c:  10  Anne,  c.  17 :  2  G.  &  c.  7.  Pro- 
visions for  securing  the  payment  of  the  6d.  per  month  from 
privateers.  18  G.  2.  c.  31.  These  funds  are  under  the  ma- 
nagement of  the  governors  of  Greenwich  Hospital.  See  5  G.  3. 
c.  16;  and  were  further  improved  by  the  transfer  thither  of 
the  chest  from  Chatham,  43  G.  3.  c.  119;  and  by  proportions 
of  prize  money,  4-6  G.  3.  cc.  100,  101. 

By  .">5  G.  3.  cc.  1.  56.  the  chest  at  Greenwich  is  dissolved, 
and  the  funds  curried  to  and  united  with  the  hospital  funds  ; 
and  sec  c.  133.  of  the  same  session,  §  6.  as  to  apportioning 
pensions  according  to  length  of  service. 

The  57  G.  3.  c.  127*  was  passed  to  settle  the  share  of  prize 
money,  droits  of  admiralty,  and  bounty  money  payable  to 
Greenwich  Hospital^  and  to  secure  to  the  said  hospital  all 
unclaimed  shares  of  vessels  found  derelict,  and  of  seizures  for 
breach  of  the  laws  relating  to  the  revenue,  colonies,  naviga- 
tion, or  slave-trade  abolition. 

By  3  G.  3.  c,  16.  §  6.  personating  or  falsely  assuming  the 
name  or  character  of  any  person  entitled  as  an  out-pensioner  to 
any  out- pension,  in  order  to  receive  the  money  due  on  such 
pension,  was  declared  to  be  a  felony,  punishable  with  death. 
And  by  various  subsequent  statutes  (43  G.  3*  c.  1 19*  §  17: 
54  G.  S.  c.  110.  §  6:  58  G.  3.  c.  64-  §  4.  6:  59  G.  3.  c.  56. 
§  12.  17.)  forging  any  documents  for  the  purpose  of  obtaining 
the  pensions  paid  at  Greenwich  Hospital,  as  well  as  falsely 
personating  the  pensioners,  were  also  made  capital  felonies. 


By  the  54  ft  3.  c.  110.  §  6.  it  is  declared  to  he  a  capital 

felony  to  falsely  personate  any  person,  to  whom  a  certain  ccr~ 
tificate  to  the  treasurer  of  Greenwich  Hospital  may  be  granted 
in  order  to  receive  the  money  mentioned  therein/ or  to  falsely 
personate  the  name  or  character  of  any  person  in  ordei  to 
receive  any  money  due  on  account  of  any  out-pension  grained 
by  the  hospital,  or  to  forge  any  document  in  order  to  receive 
such  money,  or  to  take  a  false  oath  for  that  purpose,  or  to  alter 
or  publish  as  true  any  false  or  forged  letter  of  attorney  or  other 
document  in  order  to  receive  such  money. 

The  4  G.  4.  c.  46.  repeals  so  much  of  the  above  act  of  3  G.  3, 
c.  1 6.  as  excluded  the  benefit  of  clergy  from  persons  convicted 
of  the  felony  thereby  created,  and  substituted  the  punishment 
of  transportation  for  life  or  not  less  than  seven  years,  or  of 
imprisonment  with  or  without  hard  labour,  for  any  term  not 
exceeding  seven  years.  But  this  act  takes  no  notice  whatever 
of  the  capital  punishment  inflicted  by  the  54  G,  3.  c.  1 10. 

♦All  forgeries  which  are  declared  capital  felonies  by  the  above 
act  are  now  only  punishable  with  transportation  for  life.  See 
tit.  Forgery,  and  further  tit.  Navy. 

By  the  said  act  54  G.  3.  c.  1  i  0.  provisions  were  made  for 
preventing  the  embezzlement  of  the  clothes  and  property  of 
the  hospital. 

GREVE,  Sax.  gcrefa,~\  or  rather  reve.  A  word  of  power 
and  authority,  signifying  as  much  as  comes  or  vicecomes;  and 
hence  comes  our  slit  eve  port  reve,  Sec,  which  by  the  Saxons 
were  written  sciregerefa,  portgerefa,  Lambert,  in  his  expo- 
sition of  Saxon  words,  verba  prcejectus,  makes  it  the  same  with 
reve.    See  Hovedon  Part,  poster.  Annal  foL  846. 

GRILS.    A  kind  of  small  fish.    StaL  22  Ed.  4.  c.  2. 

GRITH,  £fl.r.]  Peace.    Termes  de  Ley. 

G It  1 TH B R E CHE,  Sax.  grytkbryce,  L  e.  pacts  fradiu^] 
Breach  of  the  peace. — In  causis  regiis  griihbreche  100  std, 
c men  da bit.    Leu.  IL  1.  c.  36. 

GRITHSTOLE,  Sax.  scdes  pacis.^  A  place  of  sanctuary. 
See  FridstoL 

GROATS.  The  allowance  to  prisoners  kept  in  execution 
for  debt  is  vulgarly  so  called  ;  it  was  formerly  4d.  per  day,  or 
2s.  4d.  per  week.    Tt  is  now  3s.  i)d. 

GROCERS,  were  formerly  those  who  ingrossed  merchan- 
dise, Stat*  37  Fd.  3.  v.  5.  It  is  now  a  particular  and  well* 
known  trade ;  and  the  custom  duties  for  grocery  wares  and 
drugs  are  pa  r  t  ic  u  1  arly  a  seer  t  ai  ned  hy  s  t  a  t  u  te.  S  ee  ti  ts.  Customs, 
Navigation  Acts. 

GRONNA.  A  deep  pit,  or  bituminous  place,  where  turfs 
are  dug  to  burn.    I  loved.  438  :  Mon.  Angl.  torn.  1.  p.  243. 

GROOM.  The  name  of  a  servant  in  some  inferior  place; 
generally  applied  to  servants  in  stables:  but  it  hath  a  special 
signification,  extending  to  groom  of  the  chamber,  groom  of  the 
stole,  &c,  which  last  is  a  great  officer  of  the  king's  household, 
whose  precinct  is  properly  the  king's  bed-chamber,  where  the 
lord  chamberlain  hath  nothing  to  do;  stote  signifies  a  robe  of 
honour.    Lex  Constitution's,  p.  182.    See  Garcia, 

GROOM. PORTER.  An  officer  or  superintendent  over 
the  royal  gaming  tables ;  in  Latin,  he  is  stiled  Autos  Regia 
Janitor  V r  i  m  a  r  ias* 

GROSS,  grossusr\  In  gross,  absolute,  intire,  not  depending 
on  another;  as  anciently  a  villain  in  gross  was  such  a  servile 
person  as  was  not  appendant  or  annexed  to  the  lord  or  manor, 
nor  to  go  along  with  the  tenure  as  appurtenant  to  it,  but  was 
like  the  other  personal  goods  and  chattels  of  his  lord,  at  his 
lord's  pleasure  and  disposal.  So  also  advowson  in  gross  differs 
from  advowson  appendant,  being  distinct  from  the  manor.  Co. 
Lit.  1 20.    See  2  Comm.  22. 

GROSSE  BO  IS,  Fr.  gros  bois,  i.  e.  great  wood.]  Signi- 
fies such  wood  as  by  the"  common  law  or  custom  is  reputed 
timber.    2  Inst.  642. 

GROSS  (Common  in,  or  common  at  large),  is  Fuch  as  is 
neither  appendant  nor  appurtenant  to  land,  but  is  annexed  to 
a  man's  person,  being  granted  to  hi  111  and  his  heirs  by  deed : 
or  it  may  be  claimed  by  prescriptive  right,  as  by  parson  of  a 
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church,  or  the  like  corporation  sole.  This  is  a  separate  inhe- 
ritance, entirely  distinct  from  any  landed  property.  See  tit. 
Common. 

GROSS  W  E I G  H  T .  Th  e  whol  e  wei  gh  t  of  goods  or  mer- 
chandise, dust  and  dross  mixed  with  them,  and  of  the  chest, 
bag,  &c.  out  of  which  tare  and  tret  are  allowed.  Merchant's 
Did- 

GROT,  Fr.]  A  den,  cave,  or  hollow  place  in  the  ground; 
also  a  shady  woody  place,  with  springs  of  water.    L.  Fr.  Diet. 

GROUNDAGK.  A  custom  or  tribute  paid  for  the  stand- 
ing of  a  ship  In  a  port, 

GROUND  ANNUAL.  A  ground  rent,  payable  out  of 
the  ground,  before  the  tenement  in  a  burgh  is  built.— Scotch 
Did.  It  is  contradistinguished  in  the  Scotch  law  from  Feu 
Annual.    See  that  title. 

GIlOl  SE.  The  red  and  black  heath  game;  for  preserving 
of  which,  no  heath,  furze, or  fern,  should  be  burnt  on  any  heaths, 
moors,  or  other  wastes,  between  the  2d  of  February  and  24th 
of  June.  4  and  5  W.  $  M.  c.  23  (repealed  by  the  new  Game 
Act,  ]  and  9.  IV.  4.  i\  32).  Grouse  have  been  decided  not  to 
be  birds  of  warren.    7  B.  cy  C.  36.    See  tit.  Game. 

GROWMK.  An  engine  to  stretch  woollen  cloth  after  it  is 
woven.    See  the  ancient  stat.  43  Ed.  3.  c.  10. 

GROWTH  HALFPENNY.  A  rate  so  called  -  and  paid 
in  some  places  for  the  tithe  of  every  fat  beast,  ox,  or  other 
unfruitful  fat  tie.    (Hay  ton's  Rep.  92. 

6&UARII,  from  the  Fr.  gruycr.~\  The  principal  officers 
of  the  forest  in  general, 

GUARANTEE.  A  promise,  or  undertaking,  to  be  answer- 
able for  the  debt  or  default  of  a  third  person ;  and  to  make 
such  an  obligation  binding,  there  must  be  some  good  considera- 
tion moving  from  the  party  with  whom  it  is  made;  as,  for 
example,  the  sale  and  delivery  of  goods  to,  or  work  to  be  done 
on  credit  for,  the  person  on  whose  behalf  the  guarantee  is  given, 
or  in  consideration  of  a  creditor  giving  time,  or  forbearing  to 
sue  his  debtor  for  a  precedent  debt  and  the  like. 

By  the  Statute  of  Frauds,  2y  Car.  2.  c.  3.  the  promise  must 
be  in  writing. 

But  a  promise  to  indemnify  need  not  be  in  writing,  as  it  does 
not  fall  either  within  the  words  or  the  policy  of  the  statute. 
8  B.  C.  728.    See  further,  tit.  Agreement,  II. 

GUARD,  Fr.  garde,  Lat.  custodial]  A  custody  or  care 
of  defence.  And  sometimes  it  is  used  for  those  that  attend 
Upon  the  safety  of  the  prince,  called  the  life-guard,  &c. ;  some- 
times such  as  have  the  education  and  guardianship  of  infants; 
sometimes  for  a  writ  touching  wardship,  as  droit  de  garde, 
ejedione  de  gard,  and  ravishment  de  gard.  F.  N.  B.  \3Q.  See 
tit.  Guardian. 

GUARDIAN. 

Fr.  gardien,  Lat.  custos,  guardianusJ}  One  who  hath  the 
charge  or  custody  of  any  person  or  thing;  but  commonly  he 
who  hath  the  custody  and  education  of  such  persons  as  are  not 
of  sufficient  discretion  to  guide  themselves  and  their  own 
affairs,  as  children  and  idiots  (usually  the  former),  being  as 
largely  extended  in  the  common  law  as  tutor  and  curator 
among  the  civilians.  Blount. 

£  The  several  kind  of  Guardians ;  who  may  be  Guardians; 
and  how  appointed. 
II.  Of  the  Guardian  s  Interest  in  the  Body  and  Lands  if 
the  Ward ;  and  what  he  may  lawfully  do,  so  as  )o 
bind  the  Infant. 
HI  Of  the  Infant's  Remedy  against  the  Guardian,  and  of 

obliging  him  to  account. 
IV.  Of  the  general  Authority  of  the  Court  of  Chancery. 

I.  A  guardian  is  either  legit  huts,  festamentarius,  dot  us,  or 
wstumarius:  he  that  is  a  legitimate  or  lawful  guardian  is  so 
wre  communi,  or  jure  naiurali ;  the  first,  as  guardian  in  chi-  | 
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valry,  in  fact,  or  in  right  ;  the  other  de  jure  naiurali,  as 
father  or  mother.    A  testamentary  guardian  was  allowed  even 
by  the  common  law;  the  body  of  the  minor  was  to  remain 
with  him  who  was  appointed  till  the  age  of  fourteen  ;  and  as 
tor  his  goods  U  might  be  longer,  or  as  long  as  the  testator 
appointed  ;  gardutnus  datus  was  one  appointed  bv  the  father 
m  his  life-time,  or  by  the  lord  chancellor  after  the  death  of 
the  father ;  and  where  there  is  a  guardianship  bv  the  common 
law,   the  lord  chancellor  can  order  and  intermeddle;  but 
where,  by  statute,  he  cannot  remove  either  the  child  or  the 
guardian.    Guardianship  by  custom  is  of  orphans  by  the  custom 
of  London,  and  other  cities  and  boroughs;  and  in  copyhold 
manors,  by  the  custom  it  may  belong  to  the  lord  of  the  manor 
to  be  guardian  himself,  or  to  appoint  one.    3  Salt:  irVn 
176,  177-  ™ 
The  guardianships  by  the  common  law  were  guardians  in 
chivalry;  guardians  by  nature,  such  as  the  father  or  mother ; 
guardians  in  socage,  who  are  the  next  of  blood,  to  whom  the 
luhcntance  cannot  descend,  if  the  father  does  not  order  it 
otherwise;  and  guardian  because  of  nurture,  when  the  father 
by  will  appoints  one  to  be  guardian  of  his  child.    Co.  Lit  1 8  - 
2  Inst.  305:  3  Rep.  3?. 

Though  guardianship  in  chivalry  is  now  abolished  by  stat. 
12  Car.  2.  c.  24.  it  may  be  useful  as  well  as  curious  to  consider 
the  following  summary  concerning  it.    See  1  Inst.  88.  b.  n.  II. 

This  guardianship  could  only  be  where  the  estate  vested  in 
the  infant  by  descent.  All  males  under  21  at  the  ancestor's 
death  were  liable  to  it;  hut  not  females,  unless  they  were 
under  l  k  It  extended  not  only  to  the  person  of  the  infant, 
but  also  to  all  such  of  his  lands  and  tenements  as  were  within 
the  guardian's  seignory;  and  if  the  king  was  guardian  in 
respect  of  a  tenure  in  capite,  then  to  the  whole  of  the  infant's 
estate  of  whomsoever  holden,  whatever  the  tenure,  and  whether 
lying  in  tenure  or  not.  If  the  infant  heir  held  lands  by 
knight's  service  of  several  lords,  each  had  the  wardship  of  the 
land  within  his  seignory ;  and  as  to  the  body,  the  wardship  of 
it  belonged  to  that  lord  of  whom  the  tenure  was  most  ancient, 
he  being  stiled  the  lord  by  priority,  and  the  other  lords  bv 
posteriority  :  but  if  any  lands  of  the  infant  were  holden  of  the 
king  by  knight's  service  in  capite,  he  was  intitled  to  the  ward- 
ship both  of  the  infants  body  and  all  his  lands  so  held  of  the 
crown,  or  of  others  by  knight's  service. 

This  guardianship  continued  over  males  till  21,  over  females 
till  16  or  marriage,  when  it  determined;  if  the  tenure  were 
of  a  subject,  the  heir  might  enter  on  the  lord  immediately ; 
but  if  the  king  had  the  wardship,  then  the  heir  was  not 
entitled  to  take  possession  of  the  land  without  suing  for  livery 
to  the  crown,  which  was  a  process  both  nice  and  expensive. 
See  1  Inst.  77.  a.  It  had  a  preference  with  respect  to  the 
custody  of  the  infant  s  body  over  every  other  species  of  ward- 
ship, except  only  that  of  the  father,  where  the  infant  was  his 
heir  apparent,  even  the  mother  being  excluded.  It  entitled  the 
lord  to  make  sale  of  the  marriage  of  the  infant,  subject  only  to 
the  restriction  of  not  disparaging;  and  if  the  infant  refused 
the  marriage  tendered  by  the  lord,  or  married  after  such  u 
tender  and  against  the  lord's  consent ;  in  the  former  case  the 
infant  was  liable  to  the  payment  of  a  sum  equal  to  the  value 
of  the  marriage,  that  is,  to  the  profit  which  the  lord  might 
have  made  by  the  sale  of  it;  in  the  latter  case,  the  heir  female 
paid  the  same  sum  as  for  a  refusal,  but  the  heir  male  was 
charged  the  double  value,  which  was  called  a  forfeiture  of 
marriage.  The  guardian  in  chivalry  was  not  accountable  fur 
the  profits  made  of  the  infant's  land  during  the  wardship,  but 
received  them  for  his  own  private  emolument,  subject  only  to 
the  hare  maintenance  of  the  infant.  Lastly,  guardianship  hi 
chivalry  being  deemed  more  an  interest  for  the  profit  of  the 
guardian,  than  a  trust  for  the  benefit  of  the  ward,  was  sale- 
able and  transferable  like  the  ordinary  subjects  of  property,  to 
the  best  bidder ;  and  if  not  disposed  of,  was  transmissablc  to 
the  lord's  personal  representatives. 
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The  above  general  explication  of  the  nature  of  wardship  in 
chivalry  may  well  excite  a  strong  idea  of  the  evils  necessarily 
incident  to  it :  and  it  is  natural  to  wonder  how  this  species  of 
guardianship  should  be  patiently  endured  for  several  centuries 
after  the  conquest,  and  even  remain  unreformed  by  any  effec- 
tual checks  to  soften  its  rigour  till  it  was  wholly  taken  away 
at  the  Restoration ;  the  true  period  when  Britons  gained  mare 
real  liberty  than  any  other  that  can  be  named  in  history,  by 
no  means  even  excepting  the  Revolution:  and  of  this  proposi- 
tion the  Habeas  Corpus  Act  and  the  statute  for  abolishing 
ur.ures  are  most  pregnant  proofs;  statutes  both  made  in  the 
reign  of  Charles  II.,  and  as  far  preferable  to  the  vaunted  Bill 
of  Rights,  as  practical  liberty  is  to  theoretical  doctrines. 

Perhaps  the  facility  of  evading  the  guardianship  in  chivalry, 
which  could  only  be  on  a  descent,  may  account  both  for  its 
being  so  long  submitted  to,  and  for  its  producing  consequences 
less  extensively  pernicious  than  seem  almost  necessarily  inci- 
dent to  it.  Various  modes  of  preventing  the  descent  were 
practised.  One  wras  enfeoffing  the  heir  in  the  ancestor's  life- 
time: another  the  enfeoffing  strangers  on  condition  to  pay  a 
sum  far  exceeding  the  value  of  the  land,  at  a  time  so  fixed  as 
to  correspond  with  the  heir's  coming  of  age,  who  might  then 
enter  for  breach  of  the  condition.  See  stat.  Marlbridge, 
52  IL  3.  c.  6:  2  hist.  10j).  When  these  modes  wTere  declared 
to  be  fraudulent,  and  therefore  checked  by  the  said  statute^  a 
third,  more  fit  to  attain  the  same  end,  succeeded  ;  for  uses  and 
trusts  being  invented,  and  guardianship  in  chivalry  being  only 
of  legal  estates,  it  became  the  fashion  to  make  feoffments  to 
uses,  as  well  for  preventing  wardship,  as  for  avoiding  reliefs 
and  forfeitures,  and  indirectly  exercising  the  power  of  devising; 
and  thus  the  heir  taking  only  the  use  of  the  land  on  a  descent, 
instead  of  becoming  the  legal  tenant,  he  of  course  escaped 
being  in  wardship*  This  evasion  continued  in  practice  till 
4  Henry  VI 1.  when  the  legislature  thought  proper  once  more 
to  interfere  in  favour  of  the  lord,  and  made  the  heir  of  cestui 
que  use  liable  to  wardship  in  chivalry.  See  stat.  4  H.  7-  c.  J  7: 
1  In  Hi*  81.  b:  2  Inst.  110.  For  some  time  after  this  there 
seems  to  have  been  no  other  means  of  preventing  wardship  in 
chivalry  than  the  ancestor's  making  a  lease  for  life,  with 
remainder  to  his  heir  apparent  in  fee ;  but  this  protection  of 
wardship  in  chivalry  wras  soon  followed  by  a  great  diminution 
of  its  profits,  for  in  the  succeeding  reign  the  statutes  of  wills 
gave  the  power  of  devising,  so  as  to  deprive  the  lord  of 
the  wardship  of  two-thirds  of  the  land  holden  by  knight's 
service ;  in  which  contracted  state  this  odious  species  of  guar- 
dianship was  suffered  to  languish  till  it  was  entirely  abolished, 
with  the  other  oppressive  appendages  of  military  tenures,  by 
the  famous  statute  12  Car.  2.  c.  24.  See  2  Inst.  110,  111  : 
Smith's  Rep.  Angh  {English  Edit.)  b.  3.  c.  5 :  StaUndf  P>  C. : 
4  Inst.  188  :  Cramp.  Jurisd.  112,  a.— 125:  Mad.  Exch.  221  : 
Let/  on  Wards j  and  Liv.  1  Inst,  lib*  2,  c.  4:  and  the  abridg- 
ments, tits*  Garde  and  Gardien. 

The  several  guardians  now  in  use  may  be  thus  enumerated: 
1.  By  nature;  2.  For  nurture ;  3.  In  socage ;  4.  By  statute  ; 
5.  By  custom  in  London  and  other  cities  and  boroughs,  ike. 
(which  however,  from  particular  exceptions,  do  not  fall  under 
the  general  law)  ;  6.  By  election  of  the  infant;  7*  By  appoint- 
ment of  the  chancellor;  8.  Ad  litem  ;  Q.  By  appointment  of 
the  Ecclesiastical  Court. 

1 .  The  father  and  (in  some  eases)  the  mother  of  the  child 
are  guardians  by  nature.  For  if  an  estate  be  left  to  an  infant, 
the  father  is  by  common  law  the  guardian,  and  must  account 
to  his  child  for  the  profits*  1  Inst.  88.  Though  a  father  is 
guardian  by  nature,  yet  a  man  may  be  guardian  to  an  infant 
against  his  father,  for  prevention  of  waste  :  which  is  a  forfeiture 
of  guardianship.  Hard.  And  an  executor  may  not  pay  to 
a  father  a  legacy  left  to  an  infant  without  the  sanction  of  a 
court  of  equity.  1  P.  Wms.  285.  See  tits.  Executor,  Legacy. 
And  with  regard  to  daughters,  it  seems,  by  construction  of 
4  and  5  P.  §  M.  c.  8.  that  the  father  might  by  deed  or  will 


assign  a  guardian  to  any  woman  child  under  the  age  cf  sixteen  ' 
and  if  none  be  so  assigned,  the  mother  shall  in  this  ea^  hi 
guardian.    S  Rep.  39. 

The  above  statute  was  repealed  by  the  9  G.  4.  c.  31.  which 
is  nearly  a  reinactmcnt  of  §  2,  3.  of  the  Former  act,  and  which 
by  §  30.  declares  the  taking  of  any  unmarried  girl,  under  the 
age  of  K>  years,  out  of  the  possession  and  against  the  will 
of  the  father  or  mother,  or  of  any  other  person  having  the 
lawful  care  or  charge  of  her,  to  be  a  misdemeanor,  punishable 
with  fine  or  imprisonment,  or  both. 

Many  books,  especially  some  of  modern  date,  are  very  indis- 
criminate when  they  mention  guardianship  by  nature.  Some- 
times the  father  is  styled  guardian  by  nature  of  Ms  heir 
apparent,  for  the  time,  in  general  terms;  such  as  at  first 
appear  to  intimate  that  no  other  ancestor  except  the  father 
not  even  the  mother,  is  entitled  to  the  guardianship  in  that 
right ;  and  accordingly  Comyns  makes  this  inference  from  the 
language  of  the  books,  though  perhaps  too  hastilv.  See  Com, 
Dig.  tit.  Guardian  (C ) :  3  Co.  38.  a.:  6  Co." 22.  b.}  there 
cited.  In  other  eases  it  appears  that  the  father  beintr  dead, 
the  mother  may  have  a  wTrit  of  trespass  quare  consangninem 
et  hceredem  cepit ;  which  imports  that  she  may  also  be  guar- 
dian by  nature  of  her  heir  apparent.  The  silence  in  one  book 
as  to  other  ancestors,  and  the  express  exclusion  of  the  grand- 
father in  another  book,  without  the  necessary  explanation, 
tend  to  an  opinion  that  all  ancestors,  except  the  father  and 
mother,  are  really  excluded.  See  1  Inst.  84.  b. :  (j  Co.  22.  b. 
However,  in  another  place,  it  appears  that  the  grandfather  and 
other  ancestors  may  be  guardians  by  nature  of  their  heirs  appa- 
rent, as  well  as  the  father  and  mother ;  though  being  liable  to 
be  postponed  to  others,  where  the  father  is  not,  both  they  and 
the  mother  have  a  title  distinguishable  from  his,  in  point  of 
inferiority.  3  Co.  38.  a.  Further,  some  modern  books  do  not 
confine  guardianship  by  nature  to  heirs  apparent,  hut  deno- 
minate the  father  and  mother  the  natural  guardians  of  all  their 
children ;  and  sometimes  even  the  parents  of  illegitimate  issue 
seem  to  have  been  treated  as  their  natural  guardians.  1  Vei 
158:  2  Aik.  15.  70:  9  Mod.  117-  And  see  2  Sir,  1 1 1» S : 
1  East,  P.  C.  457-  Also  the  guardianship  of  female  children 
under  16,  as  impliedly  given  to  the  father  and  mother  by 
the  4  and  5  P.  <?j'  M.  c*  has  been  said  to  be  jure  nature 
3  Co.  38.  b> 

On  the  whole,  it  seems  that  not  only  the  father,  hut  also  the 
mother,  and  every  other  ancestor,  may  be  guardians  by  nature, 
though  with  considerable  differences,  such  as  denote  the  supe- 
riority of  the  father  s  claim.  The  father  hath  the  first  title  to 
guardianship  by  nature,  the  mother  the  second.  As  to  other 
ancestors,  if  the  same  infant  happens  to  be  heir  apparent  to 
two,  perhaps  priority  of  the  possession  of  the  person  of  the 
infant  might  probably  be  allowed  to  decide  the  question, 
While  the  tenure  by  knight's  .service  continued  there  was  an- 
other difference,  which  more  strongly  marked  the  superiority  of 
the  father's  claim;  for  he  was  entitled  to  the  custody  of  the 
infant's  person  even  against  the  lord  in  chivalry ;  a  preference 
not  allowed  to  the  mother  or  other  relations;  and  this  diversity 
a p]  tears  to  reconcile  the  determinations  in  the  old  books,,  which 
apply  only  to  cases  in  which  the  right  to  the  infant's  person 
was  in  contest  with  the  lord  in  chivalry.  3  Co.  38.  b.  Had- 
cliff's  Ca.  According  to  the  strict  language  of  our  law,  only 
an  heir  apparent  can  be  the  subject  of  guardianship  by  nature; 
which  restriction  is  so  true,  that  it  hath  even  been  doubted 
whether  such  guardianship  can  be  of  a  daughter  whose  heir- 
ship, though  denominated  apparent,  yet  being  liable  to  be 
superseded  bv  the  birth  of  a  son,  is,  in  effect,  rather  of  the 
presumptive  kind.  3  Co.  38.  6.:  1  Inst.  84.  a.  Therefore, 
when  the  term  of  guardianship  by  nature  is  extended  to  chil- 
dren in  general,  or  to  any  besides  such  as  are  heirs  apparent, 
it  is  not  conformable  to  its  legal  sense,  but  must  be  understood 
to  have  reference  to  some  rule  independent  of  the  common  law; 
as  the  dictates  of  nature,  and  the  principles  of  general  reason. 
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Yet  wo  must  not,  however,  conclude  that  parents  have  not  a 
right  to  the  custody  of  their  other  children,  for  the  taw  gives 
them  this  custody  till  the  aire  of  fourteen  by  the  guardianship 
for  nurture,  next  mentioned,  which,  though  it  differs  from 
that  by  nature,  not  only  in  name,  but  also  in  duration,  and 
some  other  particulars,  is  founded  on  a  like  conformity  to  the 
order  of  nature.    \  Inst.  88.  b.  n*  12. 

This  guardianship  by  nature  continues  till  the  infant  attains 
the  age  of  twenty-one  :  it  extends  no  further  than  the  custody 
of  the  infants  person.  Carth  386:  I  Inst.  84.  It  yields,  as 
to  the  custody  of  the  person,  to  guardianship  in  socage,  where 
the  title  to  both  guardianships  concur  in  the  same  individuals* 

1  Jnsi.  <S8,  b.  (see  post,  3.)  But  guardianship  in  socage  ending 
at  fourteen,  it  seems  that  after  that  age  the  father,  or  other 
ancestor  having  a  like  title  to  both  guardianships,  becomes 
guardian  by  nature  till  the  infant's  age  of  twenty-one.  See 
Carlh.  384.  Lastly,  the  father  may  disappoint  the  mother, 
and  other  ancestors,  of  the  guardianship  by  nature,  by  appoint- 
ing a  testamentary  guardian  under  the  12  Car.  2.  See 
post,  4. 

2.  Guardians  for  nurture  are  of  course  the  father  or  mother, 
till  the  infant  attains  the  age  of  fourteen  years.  Moor,  73$ : 
3  Rep.  38.  In  default  of  father  or  mother,  the  ordinary  usually 
assigns  some  discreet  person  to  take  care  of  the  infant's  per- 
sonal estate,  and  to  provide  for  his  maintenance  and  education. 

2  Jones t  90  :  2  Lev.  163.  See  post,  [).  This  guardianship  by 
nurture  only  occurs  where  the  infant  is  without  any  other 
guardian;  and  it  has  been  said,  that  none  can  have  it  except 
the  father  or  mother.  8  Ed.  4*  7*  b :  Bro.  Card.  70:  3  Co. 
58.  It  extends  no  further  than  the  custody  and  government 
of  the  infant's  person  ;  and  determines  at  fourteen  in  the  case 
of  both  males  and  females.  Ibid.  Conn/ns  refers  to  Fleta,  as 
if,  according  to  that  ancient  book,  grandfathers  and  great 
grandfathers  might  be  guardians  by  nurture.  But  the  statute 
cited  by  him  doth  not  point  at  this  species  of  guardian,  it 
describing  the  patria  -poteslas  in  general,  and  being  apparently 
borrowed  from  the  text  of  the  Roman  law ;  nor  will  it.  bear 
the  least  application  to  guardianship  as  our  own  law  regulates 
it.    1  IiisL  88.  b*  in  n.  13.  ad  Jin* 

3.  Guardians  in  socage  are  also  called  guardians  by  the 
common  law.  Wardship  is  incident  to  tenure  in  socage,  but 
of  a  nature  very  diiferent  from  that  which  was  formerly  inci- 
dent to  knight  service.  For  if  the  inheritance  descend  to  an 
infant  under  fourteen,  the  wardship  of  him  docs  not,  nor  ever 
did,  belong  to  the  lord  of  the  fee;  because  in  this  tenure  no 
military  or  other  personal  service  being  required,  there  was 
no  occasion  for  the  lord  to  take  the  profits  in  order  to  provide 
a  proper  substitute  for  his  infant  tenant.  See  this  Diet.  tit. 
Tenure. 

This  kind  of  guardianship  takes  place  only  when  the  minor 
is  entitled  to  some  estate  in  lands;  and  then  by  the  common 
law  the  guardianship  devolves  upon  his  next  of  kin,  to  whom 
the  inheritance  cannot  possibly  descend ;  as  where  the  estate 
descended  from  his  father,  in  this  case  his  uncle  by  the  mother's 
side  cannot  possibly  inherit  this  estate,  and  therefore  shall  be 
the  guardian.  Litt.  §  123.  For  the  law  judges  it  improper 
to  trust  the  person  of  an  infant  in  his  hands,  who  may  by 
possibility  become  heir  to  him,  that  there  may  be  no  tempta- 
tion, nor  even  suspicion  of  temptation,  for  him  to  abuse  his 
trust.  1  Comm.  c.  17.  And  though  this  provision  has  been 
considered  as  arising  from  harsh  and  barbarous  principles, 
experience  shows  that  it  is  founded  in  sound  policy  and 
humanity.    See  2  P.  Wms.  262  :  1  Inst  8S. 

Guardianship  in  socage,  like  that  in  chivalry,  springs  wholly 
out  of  tenure.  It  is  for  this  reason  that  the  title  to  it  cannot 
arise,  unless  the  infant  is  seised  of  lands,  or  other  heredita- 
ments, lying  in  tenure,  holden  by  socage.  1  Inst.  87-  b.  Like 
guardianship  in  chivalry,  it  is  deemed  to  take  place  on  a  descent 
only,  though  the  contrary  has  been  argued.  2  Mod.  17&  The 
title  to  this  guardianship  is  without  any  distinction  between 
the  whole  and  the  half  blood.    If  there  are  two  or  more  disin- 
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forested  relations  in  equal  degree,  he  who  first  gains  possession 
of  the  heir  shall  have  the  custody  of  him ;  except  where  they 
happen  to  be  brothers  or  sisters,  or  to  be  the  infant's  lineal 
ancestors,  the  law  preferring  the  eldest  in  the  former  case,  and 
the  father  or  other  male  ancestor  in  the  latter.  But  if  the  infant 
derives  lands  both  by  descent  ex  parte  patcmd  and  ex  parte  ma~ 
icrna,  in  which  case  it  may  be  possible  not  to  find  any  next  of 
kin  incapable  of  inheriting  to  the  infant,  the  next  of  Lin  on  either 
side  first  seizing  the  infant  is  entitled  to  the  custody  of  his  per- 
son; and  the  custody  of  the  lands  coming  ex  parte  mafernd  goes 
to  the  maternal  heir,  and  so  nice  versa.    Should,  however,  the 
infant  derive  hands  by  descent  in  such  a  way  as  lets  in  both  the 
paternal  and  maternal  blood  successively  to  the  inheritance, 
but  with  a  preference  of  the  former,  it  seems  unsettled  who 
shall  have  the  guardianship.    If  the  person  entitled  to  he 
guardian  in  socage  is  himself  under  custody  of  a  guardian,  the 
latter  is  entitled  in  the  custody  of  both,  to  the  former  in  his 
own  right,  and  to  the  latter  pur  cause  de  ward,  that  is,  in 
right  of  his  wardship  of  the  former  ;  a  species  of  guardianship 
distinct  from  all  others  above  enumerated.     And  it  seems  that 
only  guardian  in  chivalay  and  in  socage  could  be  guardian  pur 
cause  de  ?vanL    See  2  Rot.  Ab.  35.  40 :  Faugh.  1 84. 

An  infant,  idiot,  lunatic,  nan  compos,  one  blind  and  dumb, 
deaf  and  dumb,  or  leper  removed,  cannot  be  guardian  in 
socage.    Co.  Lit.  88.  6. 

Guardianship  in  socage  being  wholly  for  the  infant's  benefit, 
and  not  in  any  respect  for  the  guardian's  profit,  is  not  a  subject 
either  of  alienation,  forfeiture,  or  succession,  as  wardship  in 
chivalry  wFas ;  and  consequently,  if  the  guardian  in  socage 
becomes  incapable  or  dies,  the  wardship  devolves  on  the  person 
next  in  degree  of  kindred  to  the  infant,  not  being  inheritable 
to  him.  Some  ancient  cases  seem  to  show  that  under  certain 
circumstances  guardianship  in  socage  might  be  assignable. 
See  F.  N.  B.  143.  P.:  Fitz.  Ab.  Garde,  l6l.  But  according 
to  the  doctrine  and  practice  of  later  times,  the  acknowledged 
qualities  of  guardianship  in  socage  being,  that  it  is  a  personal 
trust  wholly  for  the  infant's  benefit,  and  neither  transmissible 
by  succession  nor  devisable,  they  are  not  consistent  witli  its 
being  assignable  ,■  and  there  is  Lord  Chief  Justice  Faughan's 
authority  for  saying  that  even  in  his  time  common  experience 
proved  the  contrary.  See  Pfowd*  2Q3:  Faugh.  181:  Glib, 
lit' p.  Eq.  177  :  and  2  Swans.  533.  n.  post,  IV, 

This  guardianship  extends  not  only  to  the  person  and  socage 
estates  of  the  infant,  but  also  to  his  hereditaments  not  lying  in 
tenure;  and  even  to  his  copyhold  estates,  unless  there  is  a 
special  custom  for  the  lord's  appointing  a  guardian  of  them. 
1  Inst.S7.b.:  1  HoL  Ah.  40;  Egktons  Ca.  Hutt.  17:  2  Lutw. 
1  181.  But  whether  the  guardian  in  socage  is  entitled  to  take 
into  his  custody  the  infant's  personal  estate,  is  not  ascertained 
by  any  express  authority.  It  seems,  however,  that  personalty 
is  included,  except  wThere,  by  the  custom  of  a  particular  place, 
it  happens  to  be  liable  to  a  different  custody :  and  this  opinion 
is  founded  on  the  idea  that  the  custody  of  an  infant's  person 
draws  after  it  the  custody  of  every  species  of  property  for 
which  the  law  hath  not  otherwise  provided;  which  receives 
some  countenance  from  the  instances  of  copyholds,  and  here- 
ditaments not  lying  in  tenure;  for  including  which  it  will  be 
difficult  to  account  by  any  other  reason  than  that  above  given 
for  including  personalty.  It  is  also  strongly  confirmed  by  the 
manner  in  which  the  stat.  12  Car.  2.  c.  24.  regulates  the  power 
of  the  guardian,  which  it  enables  a  father  to  appoint.  After 
authorising  such  guardian  to  take  the  custody  of  the  infant's 
personal  estate,  as  wrell  as  of  his  lands,  tenements,  and  here- 
ditaments, it  provides  that  he  may  bring  such  action  or  actions 
in  relation  thereunto,  as  by  law  a  guardian  in  common  socage 
might  do;  words  almost  necessarily  importing  that  the  personal 
estate  is  equally  an  object  of  the  custody  of  guardian  in  socage 
with  the  infant's  real  property ;  though  a  contrary  opinion  is 
hinted  by  Faughan,  C.  J.    See  Faugh.  1 8ft. 

Guardianship  in  socage  is  superseded  both  as  to  the  body  and 
lands,  if  the  father  exercises  his  power  of  appointing  a  testa- 
4  K 
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mcntary  or  other  gUfffdiail  according  to  stat.  12  C.  2.  c.  24. 
(See  post,  4-.)    And  regularly  it  ends,  when  the  infant,  whe- 
ther male  or  female,  attains'  fourteen ;  though  some  say  that 
this  must  be  understood  only  where  another  guardian,  either 
by  election  of  the  infant  or  otherwise,  is  ready  to  succeed,  and 
that  the  guardianship  in  socage  continues  in  the  mean  time. 
And.  313.    At  that  age,  however,  it  seems  the  heir  may  oust 
the  guardian  in  socage,  and  call  him  to  account  for  the  rents 
and  profits.   Lift.  §  123:  Co.  Lit.  Sf).  It  was  in  this  particular 
of  wardship,  as  also  in  that  of  marriage,  and  in  the  certainty  of 
the  render  or  service,  that  the  socage  tenure  had  so  much  the 
advantage  of  the  military  ones.    See  tit.  Tenure.    But  as  the 
wardship  ceased  at  fourteen,  this  disadvantage  attended  it; 
that  young  heirs  being  left  at  so  tender  an  age  to  choose  their 
own  guardians  till  twenty-one,  might  make  an  improvident 
choice.    Therefore,  when  almost  all  the  lands  in  the  kingdom 
were  turned  into  socage  tenures  by  the  stat,  12  Car.  2.  c.  24. 
that  statute  gave  the  power  of  appointing  the  testamentary 
guardian  next  mentioned.    If  no  such  appointment  be  made, 
the  Court  of  Chancery  will  frequently  interpose,  and  name  a 
guardian,  to  prevent  an  infant  heir  from  improvidently  exposing 
himself  to  ruin.    2  Comm.  88.  c.  6\    Sec  post,  1,  and  tit. 
Recto  tie  Cuslod  'ut , 

4.  The  statute  12  Car  2.  c.  24.  considering  the  imbecility  of 
judgment  in  children  of  the  age  of  fourteen,  and  the  abolition 
of  guardianship  in  chivalry  (which  lasted  till  twenty-one;  see 
ante),  enacts,  that  any  father,  under  age,  or  of  full  age,  may, 
by  deed  or  will  attested  by  two  witnesses,  dispose  of  the  custody 
of  his  child,  either  bom  or  unborn,  to  any  person  except  a 
popish  recusant,  either  in  possession  or  reversion,  till  such  child 
attains  the  age  of  twenty-one.  These  are  called  guardians  by 
statute,  or  testamentary  guardians. 

The  substance  of  this  parliamentary  regulation  is,  that  the 
father  shall  have  the  power,  though  under  twenty-one.  That 
he  shall  have  it  as  to  all  his  children  under  twenty-one,  and 
unmarried  at  his  decease,  or  born  after.  That  he  may  appoint 
any  person  except  popish  recusants.  That  the  appointment 
may  be  either  in  possession  or  remainder.  That  he  may 
appoint  the  guardianship  to  last  till  twenty-one  ;  or  any  less 
time.  That  the  appointment  shall  be  effectual  against  all 
claiming  as  guardians  in  socage  or  otherwise.  That  the  guar- 
dian so  appointed  shall  have  ravishment  of  ward  or  trespass, 
and  recover  damages  for  the  ward's  benefit.  That  the  guar- 
dian shall  have  the  custody  of  the  infant's  estate,  both  real  and 
personal,  and  have  the  same  actions  in  relation  to  them  as  a 
iruardian  in  socage.  Finally,  that  the  statute  shall  not  preju- 
dice the  custom  of  London,  or  any  other  city  or  corporate 
town.  For  cases  on  the  construction  of  this  statute,  see  Vin. 
Ab.  and  Cow.  Z%.  tit.  Guardian.  The  nature  of  this  new 
kind  of  guardianship,  which  the  statute  professedly  models 
after  that  in  socage,  except  as  to  duration,  is  particularly  (lis- 
cussed  in  the  case  of  Bedell  v.  Constable,  Faugh.  177.  and  in 
Lord  Shaftesbury's  case,  2  P.  Wins.  102:  Gilb.  172. 

A  Jew  may,  under  this  statute,  devise  the  guardianship  of 
his  children.    2  Stvanst.  533.  n. 

The  statute  empowers  fat  hers  only  to  make  the  appointment. 
Perhaps  this  was  an  unintentional  omission ;  but  the  conse- 
quence is,  that  where  a  mother  is  the  surviving  parent,  the 
children,  upon  her  death,  will  be  left  to  find  guardians  accord- 
in^  to  the  provisions  of  the  common  law.  In  this  case,  where 
none  other  can  be  found,  the  jurisdiction  of  the  Lord  Chan- 
cellor arises  on  the  part  of  the  crown  to  protect  the  infant 
subject,  and  to  delegate  the  care  to  some  proper  person. 

Though  the  appointment  *by  testament  under  this  statute 
annexes° to  the  ofliee  the  custody  and  management  of  the 
infant's  real  and  personal  estate,  and  empowers  the  guardian  to 
bring  all  such  actions  relating  thereto  as  guardian  in  socage 
micrht,  this  appointment  does  not  so  far  supersede  the  general 
duty  and  power  of  the  Chancellor,  as  delegate  of  the  crown  to 
protect  infants,  but  that  he  may  interfere  in  cases  of  gross 
misconduct  or  legal  incapacity  of  the  guardian  (such  as  lunacy 


or  bankruptcy),  to  control  him.  See  Coleridge's  note  to  1  Comm 
462. 


The  court,  however,  cannot  remove  a  testamentary  guar- 
dian, but  will  appoint  a  proper  person  to  superintend  the 
infant's  education.    (>  Mad.  L2"5. 

A  reputed  or  putative  father  cannot  appoint  guardians  under 
this  statute  to  a  natural  child ;  but  where  he  has  named  guar- 
dians by  his  will  to  an  illegitimate  child,  the  Court  of  Chancery 
will  appoint  the  same  persons  guardians  without  any  reference 
to  a  master  for  his  approbation.  2  Bro.  C.  R.  583;  and  see 
this  Diet.  tit.  Marriage. 

Though  there  is  no  decided  case  that  guardians  can  be 
appointed  for  a  child,  by  a  stranger,  during  the  life  of  the 
parent,  yet  the  law  will  take  care  that  the  child  shall  be  edu- 
cated according  to  his  expectations,  in  cases  where  the  child  is 
benefited  by  the  will,  &c.?  of  such  stranger.  See  2  Bro.  C.  11.500, 
A  grandfather  cannot  appoint  guardians  to  his  grandson 
under  this  statute;  but  he  may  give  his  estate  to  him  on  con- 
dition that  certain  persons  be  his  guardians;  and  if  the  father 
of  the  legatee  do  not  submit  to  the  will,  the  Chancery  will 
make  the  father  s  opposition  work  a  forfeiture  of  his  son's 
estate.    Ambl.  306\ 

Guardianship  is  a  thing  cognisable  by  the  temporal  courts, 
where  a  devise  is  made  of  it,  which  courts  are  to  judge  whe- 
ther the  devise  be  pursuant  to  the  statute.    1  Vent.  207.  ( 

5.  We  may  here  just  mention  that  there  is  another  species  of 
customary  guardianship  besides  that  in  London  and  certain 
cities  and  boroughs;  where,  by  the  special  custom  of  a  manor, 
the  lord  names,  or  is  himself,  the  guardian  of  an  infant  copy- 
holder. Sec  Com.  Dig.  tit.  Coin/hold  (K.  5.)  The  nature  of 
this  guardianship  depends  wholly  on  the  custom  of  the  particu- 
lar manor;  and  though  it  is  not  expressly  saved  by  the  stat. 
12  Car.  2.  yet  it  has  "been  held  that  the  fathers  appointment 
of  the  custody  of  his  child  under  that  statute  will  not  extend 
to  copyhold  estates.  2  Lulw.  1181:  3  Lev.  $95:  Comb.  253. 
See  2  'Walk,  on  Copt/holds,  104, 

6*.  The  right  of  electing  a  guardian  by  an  infant  arises  only 
I  when,  from  a  defect  in  the  law  {or,  rather,  in  the  execution  of 
j  it),  the  infant  finds  himself  wholly  unprovided  with  a  guar- 
dian.   This  may  happen  either  before  fourteen,  when  the 
infant  has  no  such  property  as  attracts  a  guardianship  by 
tenure,  and  the  father  is  dead  without  having  executed  his 
power  of  appointment,  and  there  is  no  mother;  or  after  four- 
teen, when  the  custody  of  the  guardian  in  socage  terminates, 
and  there  is  no  appointment  by  the  father  under  the  12  Cur.  % 
Lord  Coke  only  takes  notice  of  such  election  where  the  infant 
is  under  fourteen  ;  and  as  to  this  omits  to  state  how,  or  before 
whom,  it  should  he  made:  see  1  Inst.  87-  6:  nor  docs  this 
defect  seem  supplied  by  any  prior  or  contemporary  writer.  As 
to  a  guardian  after  fourteen,  it  appears  from  the  ending  o\ 
guardianship  in  socage,  at  that  age,  as  if  the  common  law 
deemed  a  guardian  afterwards  unnecessary.    However,  since 
the  12  Car,  2.  c.  24.  it  has  been  usual  in  defect  of  an  appoint* 
ment  under  the  statute,  to  allow  the  infant  to  elect  one  for 
himself;  and  this  practice  appears  to  have  prevailed  even  m 
some  degree  before  the  Restoration.    Such  election  is  said  to 
be  frequently  made  before  a  judge  on  the  circuit.    1  l  ej. . 
But  this  form  does  not  seem  essential.    The  late  Lord  Balti- 
more, when  he  was  turned  of  eighteen,  having  no  testamentary 
ouardian,  and  being  under  the  necessity  of  having  one  tor 
special  purposes  relative  to  his  proprietary  government  oi 
Mai  viand,  named  a  guardian  by  deed;  a  mode  adopted  by  W 
advice  of  counsel.    It  seems,  in  fact,  as  if  there  was  no  pre- 
scribed form  of  an  infant's  electing  a  guardian  after  fourteen, 
any  more  than  there  is  before,  and  therefore  election  by  parol, 
though  unsolemn,  might  be  legally  sufficient.    The  deiiciency 
in  precedents  on  this  occasion  is  easily  accounted  for;  this  una 
of  guardianship  being  of  very  late  origin,  unnoticed  as  it  seems 
by  any  writer  before  Coke,  except  Swmburn  (Test am.  > eM 
1590  97.  Ml  and  there  being  yet  no  cases  in  print  to  expmin 
I  the  powers  incident  to  it,  or  whether  the  infant  may  change  a 
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guardian  so  constituted  by  himself.  Coke,  though  professing 
to  enumerate  the  different  sorts  of  guardianship^  omits  this  in 
one  place;  whence  perhaps  it  may  be  conjectured  that  in  his 
time  it  was  in  strictness  scarcely  recognised  as  legal.  1  Inst. 
88.  h.  in  n. 

7.  As  to  guardian  by  appointment  of  the  Lord  Chancellor. 
It  is  not  easy  to  state  how  this  jurisdiction  was  acquired:  it  is 
certainly  of  no  very  ancient  date,  though  now  indisputable. 
See  Co.  Lit.  88.  b.  n.  70.  by  Mr.  Margrave;  and  Fonblammc  on 
Equity,  2  vol.  226.  232.  5th  edit. 

The  first  instance  of  such  a  guardian,  appointed  on  petition 
without  bill,  was  in  the  year  16Q6,  in  the  case  of  one  Hamp- 
den. But  since  that  time  the  Court  of  Chancery  has  exercised 
this  power,  without  its  being  once  called  in  question;  there- 
fore, in  the  case  of  Lady  Teynham  v.  Leonard,  in  Do?n.  Proc. 
anno  1724?  the  counsel  for  the  respondent  stated  it  as  a  thing 
fixed,  that  the  Lord  Chancellor  was  entrusted  with  that  part 
of  the  crown's  prerogative  which  concerned  the  guardianship  of 
infants.  Bro.  P.  C. 

The  court  never  appoints  a  guardian  to  a  woman  after  mar- 
riage. I  Fie?.  157-  But  guardianship  is  not  determined  by  the 
marriage  of  the  ward.  Id.  Ib.  1 60. 

Neither  can  the  husband  of  a  woman  under  age  disavow  a 
guardian  made  by  the  court  for  his  wife.  1  Vent.  1 85. 

The  court  is  not  precluded  from  appointing  a  guardian  by 
the  circumstance  of  the  infant  having  by  deed  appointed  one 
for  himself  4  Mad.  462* 

A  party  not  resident  within  the  jurisdiction  will  not  be 
appointed  guardian.    1  Jac.  \§3. 

S.  All  courts  of  justice  have  a  powTer  to  assign  a  guardian 
to  an  infant  to  sue,  or  defend  actions,  if  the  infant  comes  into 
court  and  desires  it j  or  a  judge  at  his  chambers.,  at  the  desire 
of  the  infant,  may  assign  a  person  named  hv  him  to  be  his 
guardian;  but  this  last  is  no  record  until  entered  and  filed  by 
the  clerk  of  the  rules,  F.  N.  B.  27*  L. :  1  Inst.  88.  b.  n.  ( Hi.) 
135  b.n.  (l.):  I  Lit.  656 :  2  Leon.  238.  And  this  is  called  a 
guardian  ad  litem.    See  tit.  Equity. 

9.  Guardian  by  appointment  of  the  Ecclesiastical  Court 
seems  now  perfectly  insignificant,  and  merely  on  a  par  with 
other  guardians  ad  idem.  The  right  of  appointment  is,  how- 
ever, claimed  by  that  court,  as  to  personal  estate ;  and,  if  there 
is  no  other  guardian  by  tenure  or  otherwise,  for  the  person 
also;  hut  the  following  detail  will  show  with  how  little  effect. 

Swinburne  takes  notice  of  such  a  guardian,  but  confines  his 
observations  on  the  appointment,  and  his  extent  of  power,  to 
the  custom  within  the  province  of  York.  Testam.  1st  cd.  <)9.  b. 
In  a  case  in  the  Court  of  K.  B.  Lord  Hate  admitted  the  right 
of  the  Ecclesiastical  Court  to  appoint  a  curator  of  the  personal 
estate;  and  after  that  judge's  death  the  court  inclined  to  the 
same  opinion.  2  Lev.  162:  T.  Jo.  QO.  In  another  case,  soon 
after,  the  same  court  allowed  the  right  as  to  the  infant's 
portion,  but  denied  it  over  the  person.  3  Keb.  384.  In  the 
next  case,  the  question  as  to  the  right  was  largely  debated  on 
a  plea  in  prohibition.  This  allied  that  by  the  common  law, 
used  and  approved  in  England,  if  any  person  by  his  will  devises 
any  goods  to  his  children,  the  ordinary  before  whom  the  will 
is  proved  hath  used  to  commit  the  custody  of  the  sons  and  their 
portions  till  1 4-,  and  of  the  daughters  and  their  portions  till 
12,  except  where  they  arc  in  the  custody  of  any  other  by 
reason  of  tenure,  or  by  the  father's  appointment ;  and  if  any 
person  detained  such  infants,  or  their  portions,  the  ordinary 
hath  also  used  to  compel  the  delivery  of  them  by  ecclesiastical 
censures.  2  Lev.  21 7,  But  on  a  demurrer  this  plea  was  over- 
ruled, and  the  prohibition  ordered  to  stand,  the  latter  being 
founded  on  the  libel  in  the  suit  in  the  Ecclesiastical  Court, 
which  had  stated  the  right  in  a  more  extensive  way,  viz.,  that 
by  the  ecclesiastical  law  every  person  having  the  tuition  of  any 
infant  under  age,  by  the  will  of  the  father,  oj  per  judiceni 
competentem,  ought  to  have  the  custody  of  the  infant  and  suit 
in  the  Ecclesiastical  Court  for  the  detainer.  After  this  case, 
nothing  appears  in  the  books  on  the  subject  for  a  long  time 


but  a  cursory  notice  by  Lee,  J.  of  the  Ecclesiastical  Court's 
appointment  without  objection,  saying  the  course  of  that  court 
is,  that  if  the  infant  is  under  seven  years  of  age,  they  choose  a 
curator f  but  if  he  is  seven  he  chooses.  Fitzgib.  164.  By  a 
loose  note  of  a  later  case  it  appears  that  Lord  HardwicU  said, 
that  only  guardians  ad  than  can  be  appointed  by  the  Ecclesi- 
astical Court.  14  Fin,  Abr.  ;>/.  7.  in  ».  In  another  case, 
however,  reported  more  at  length,  the  same  judge  reprobated 
it  as  a  presumption  in  the  Ecclesiastical  Court  "to  appoint  a 
guardian  of  the  person  and  estate,  and  declared  their  appoint- 
ment except  when  a  suit  was  depending  to  be  an  interference 
with  his  power  as  chancellor;  and  even  recommended  to  the 
attorney  general  to  consider  whether  a  quo  warranto  would  not 
lie  in  such  a  case  against  the  Ecclesiastical  Court.  3  Atk.  631. 
In  a  subsequent  case  in  B.  R,  (Miss  Catttei/s)  the  power  of 
appointment  in  the  Ecclesiastical  Courts  was  considered  as 
confined  to  guardians  ad  than,  and  therefore  perfectly  insig- 
nificant.   3  Burr.  14-36.    See  I  Inst.  88.  b.  in  n. 

With  respect  to  the  appointment  of  guardian,  a  distinction 
exists  in  the  spiritual  court  between  an  infant  and  a  minor. 
The  former  is  so  denominated,  if  under  seven  years  of  age  ;  the 
latter,  from  seven  to  twenty-one.  Toller,  100.  The  ordinary 
ex  officio  assigns  a  guardian  to  an  infant:  the  minor  himself 
may  nominate  his  guardian,  who  is  then  admitted  in  that 
character  by  the  judge;  but  if  he  makes  an  improper  choice, 
the  court  will  control  it.  Ibid.  According  to  the  practice  of 
the  Prerogative  Court,  the  guardianship  in  either  case  is  granted 
to  the  next  of  kin  of  the  child,  unless  sufficient  objection  to 
him  is  shown.  Ibid. 

The  above  recapitulation,  as  to  guardians,  is  exclusive  of  any 
thing  relative  to  the  royal  family.  See  the  arguments  in  the 
case  on  the  king's  right,  in  respect  to  the  education  and  mar- 
riage of  his  grand- children,  w'hich  lvas  referred  to  the  judges 
in  the  reign  of  George  L  Fort.  401.  See  also  the  stat. 
12  G.  3.  c.  11  ;  and  this  Diet.  tit.  King. 

II.  Guardian  in  socage  shall  make  no  waste,  nor  sale  of  the 
inheritance,  but  keep  it  safely  for  the  heir:  and  where  there 
hath  been  some  doubt  of  the  sufficiency  of  a  guardian  in 
socage,  the  Chancery  hath  obliged  him  to  give  security. 
2  Mod.  177'  Also  a  guardian  may  be  ordered  to  enter  into 
security  by  recognizance,  not  to  suffer  a  female  infant  to 
marry  whilst  in  his  custody ;  and  to  permit  other  relations  to 
visit  her,  &c.  2  Lev.  128.  And  the  Court  of  Chancery  will 
make  such  guardian  give  security  not  to  marry  the  infant 
without  the  court  is  first  acquainted  with  it.  2  Chan.  Hep.  237. 

Before  the  stat.  12  Car.  2.  c.  24.  tenant  in  socage  might 
have  disposed  of  his  land,  in  trust  for  the  benefit  of  the  heir; 
but  it  is  said  he  could  not  devise  or  dispose  of  the  guardian- 
ship or  custody  of  the  heir  from  the  next  of  kin  to  whom  the 
land  could  not  descend,  because  the  law  gave  the  guardianship 
to  such  next  of  kin.  Kei/w.  186.  But  now  tenant  in  socage 
may  nominate  wThom  he  pleases  to  have  the  custody  of  the 
heir,  and  the  land  shall  follow  the  guardianship,  as  an  incident 
given  by  law  to  attend  the  custody ;  and  such  special  guardian 
cannot  assign  the  custody  by  any  act,  the  trust  being  per- 
sonal ;  nor  shall  it  go  to  the  executor  or  administrator  of  the 
guardian,  but  determines  by  his  death.   Fang.  180:  Dyer,  ISQ. 

As  the  law  hath  invested  guardians  not  with  a  bare  autho- 
rity only,  but  also  with  an  interest  till  the  guardianship  ceases ; 
so  it  hath  provided  several  remedies  for  guardians  against 
those  who  violate  that  interest :  at  common  law  there  were 
remedies,  both  droitural  and  possessor}',  to  recover  the  guar- 
dianship.   2  Inst.  90:  9  Co.  72. 

A  guardianship  of  a  minor  is  an  interest  in  the  body  and 
lands,  &e.  of  one  within  age.  Guardian  to  infants,  appointed 
by  the  court  to  sue,  may  acknowledge  satisfaction  upon  the 
record,  for  a  debt  recovered  at  law  for  the  infant.  Trin. 
23  Car.  2.  B.  R*  A  guardian  in  socage  may  keep  courts  in 
the  infant's  manors  in  his  own  name,  grant  copies,  &c.  He  is 
dominus  pro  tempore,  and  hath  an  interest  in  the  lands.  Cro. 
4  K  2 
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Jac.  Q\.  Such  guardian  may  let  the  land  for  years,  and  1 
avow  in  his  own  name  and  right ;  and  his  lessee  for  years  may 
maintain  ejectment ;  but  he  cannot  present  to  an  advowson, 
for  which  he  may  not  lawfully  account ;  and  the  infant  must 
present  of  whatsoever  age.  Cm  Jac.  QS,  99*  Though  it  is  said, 
if  the  infant  be  within  the  age  of  discretion,  his  guardian  may 
present.   8  Ed.  2.  10-    See  1  InsL  89.  a:  and  tit,  Advowson. 

In  another  place  Lord  Coke  extends  the  doctrine  so  far  as  to 
say  that  the  infant  shall  present  whatsoever  his  age  ma v  he. 
5  InsL  loti.  But  some  suppose  the  guardian  to  have  the  right 
of  presenting  in  the  name  of  the  infant  in  general ♦  others 
admit  the  right  of  the  infant:  but  add  that  if  he  be  of  such 
tender  years  as  not  to  have  any  discretion,  then  the  guardian 
should  present  for  him.  Fin.  Abr.  tit.  Guardian,  Q.  pi  2. 
But  the  law  seems  now  settled  in  the  full  extent  of  Lord 
Coke's  opinion,  by  a  determination  of  Lord  Chancellor  King. 
An  advowson  was  conveyed  to  trustees  on  trust  to  present  such 
person  as  the  grantor,  his  heirs  and  assigns,  should  by  deed 
appoint:  and,  on  the  principle  that  an  infant  of  any  age  may 
present,  the  chancellor  confirmed  an  appointment  by  an  infant 
heir,  though  it  appeared  that  the  child  was  not  a  year  old, 
and  that  the  guardian  guided  the  child's  hand  in  making  his 
mark  and  putting  his  seal.  2  Eg.  Ab.  Infant,  B.  pi  3  :  Fin. 
Abr.  Collation,  A.  pi  10 :  and  see  3  Atfo  710.  It  still  remains, 
however,  undecided  whether  the  want  of  discretion  might  not 
induce  a  court  of  equity  to  control  the  exercise  of  this  right 
by  an  infant,  in  case  a  presentation  should  be  obtained  without 
the  concurrence  of  his  guardian.    1  InsL  S{).  a.  in  nt  ] . 

A  guardian  for  nurture  of  the  minor,  appointed  by  will, 
hath  power  to  make  leases  at  will  only.  CYo.  Eliz.  6?S.  734. 
A  testamentary  guardian  cannot  make  a  lease  of  the  infant's 
lands;  but  such  lease  is  absolutely  void.  2  Wils.  129.  135. 
Guardians  are  to  take  the  profits  of  the  minors  lands,  &c.  to 
the  use  of  the  minor,  and  account  for  the  same:  they  ought 
to  sell  all  moveables  in  a  reasonable  time,  and  turn  them  into 
land  or  money,  except  the  minor  is  near  of  age,  and  may  want 
such  goods  himself  ;  and  they  shall  pay  interest  for  money  in 
their °hands,  which  might  have  been  put  out,  for  it  shall  be 
presumed  they  made  use  of  it  themselves.    3  Salk.  177- 

As  to  the  various  powers  given  to  guardians  by  statute  to 
lease,,  &c»  see  tit.  Infant. 

III.  The  power  and  reciprocal  duty  of  a  guardian  and 
ward  arc  the  same  pw  tempore  as  those  of  a  parent  and  child; 
hut  the  miardian  when  the  ward  comes  of  age  is  bound  to  give 
him  an  account  of  all  that  he  1ms  transacted  on  his  behalf,  and 
must  answer  for  all  losses  by  his  wilful  default  or  negligence. 
In  order,  therefore,  to  prevent  all  disagreeable  eontests  with 
young  gentlemen,  it  has  become  a  practice  for  many  guardians, 
of  lar^e  estates  especially,  to  indemnify  themselves  by  applying 
to  theCourt  of  Chancery,  acting  under  its  direction  and  ac- 
counting annually  before  the  officers  of  that  court.  And  that 
court,  in  case  any  guardian  abuses  his  trust,  will  check  and 
punish  him,  and  sometimes  proceed  to  the  removal  of  him  and 
appoint  another  in  his  stead-  1  Sid.  424 :  1  P.  Wms.  70S, 
See  1  Comm.  463.  c.  17  :  and  ante,  L  ?. 

Where  a  transaction  seems  to  have  originated  in  the  influ- 
ence arising  from  the  relation  of  guardian  and  ward,  the  court 
will  set  it  aside,  although  all  the  accounts  have  been  settled, 
and  such  a  relation  is  at  an  end.    13  Vcs.  138. 

At  common  law,  botli  a  prohibition  of  waste,  and  an  action 
□f  waste,  lay  against  a  guardian  in  chivalry  and  a  guardian  in 
socage,  for  voluntary,  but  not  fot  permissive,  waste,  or  waste 
done  by  a  stranger.    2  InsL  305. 

By  the  common  law,  guardians  m  socage  are  accountable  to 
the  infant,  either  when  he  comes  to  the  age  of  fourteen  years, 
or  at  any  time  after,  as  he  thinks  fit.  Co.  Lit.  87*  And  so 
is  one  who  is  guardian  by  nature  after  the  infant's  age  of  21. 
See  ante^  I.  1  :  and  1  Inst.  88().  n.  9.  But  the  guardian  on 
his  account  shall  have  allowance  of  all  reasonable  expenses; 
arjd  if  he  is  robbed  of  the  rents  and  prolits  of  the  land;  without 


his  default  or  negligence,  he  shall  be  discharged  thereof  upon 
his  account;  for  he  is  in  the  nature  of  a  bailiff  or  servant  to 
the  infant,  and  undertakes  no  otherwise  than  for  his  diligence 
and  fidelity.    Co.  LiL  89.  a. 

But  against  a  testamentary  or  other  guardian,  whose  au- 
thority doth  not  determine  till  the  infant  is  21,  or  being  a 
female  attains  that  age  or  marries,  the  infant  cannot  have 
action  of  account  before ;  for  the  rule  of  the  common  law  is 
that  account,  shall  not  lie  while  the  guardianship  continues. 
1 5 ut  in  equity  the  infant  may  by  prochein  ami  sue  his  guardian 
for  an  account  during  the  minority.  %  Fern.  342  :  2  P.  JYms. 
119:  1  Fes.  91 :  3  Atk.625. 

A  guardian  cannot  be  charged  in  account  as  a  receiver, 
because  then  he  would  lose  his  costs  and  expenses  ;  these  it  is 
.said  being  in  general  allowed  only  to  guardians  and  bailitfs, 
and  not  to  receivers.    See  I  Inst,  8J).  a.  n.  2.  172.  a* 

If  a  guardian  takes  a  bond  for  the  arrears  of  rent,  he 
thereby  makes  it  his  own  debt,  and  shall  be  charged  with  it. 
2  Chan.  Rep.  97.  If  a  man  during  a  person's  in  fancy  re- 
ceives the  profits  of  an  infant's  estate,  and  continues  to  do  so 
for  several  years  after  the  infant  comes  of  age,  before  any 
entry  is  made  on  him,  yet  he  shall  account  for  the  profits 
throughout,  and  not  during  the  infancy  only.  1  Eq.  Abr.  280. 
A  receiver  to  the  guardian  of  an  infant,  who  has  had  his 
account  allowed  him  by  the  guardian,  shall  not  be  obliged  to 
account  over  again  to  the  infant  when  he  come*  of  age. 
Precede  Chan.  535. 

A  guardian  shall  answer  for  what  is  lost  by  his  fraud,  neg- 
ligence, or  omission;  but  not  for  my  casual  events,  as  where 
the  thing  had  been  well  but  for  such  an  accident.  Lit.  }l23. 
By  statute  Mag.  Cart.  9  H.  3.  c.  3.  guardians  were  to  retain 
the  lands  till  the  heir  comes  of  age,  and  then  restore  the  same 
as  fully  stocked,  &c.  as  received.  By  stat.  6  Anne}  c.  18* 
persons  who  are  guardians  or  trustees  for  infants  holding  over, 
without  the  consent  of  the  person  next  entitled,  shall  be  ad- 
judged trespassers,  and  be  accountable  for  profits,  Sec.  By  stat. 
4  Anne,  c.  If).  §  L27.  action  of  account  may  be  brought  against 
the  executors  or  administrators  of  a  guardian,  &c. 


IV-  It  is  clearly  agreed,  that  the  king,  as  paler  pat rue,  is 
universal  guardian  of  all  infants,  idiots,  and  lunatics,  who 
cannot  take  care  of  themselves;  and  as  this  care  cannot  he  ex- 
ercised otherwise  than  by  appointing  them  proper  curator*  W 
committees,  it  seems  also  agreed  that  the  king  may,  as  he  has 
done,  delegate  the  authority  to  his  chancellor;  therefore,  at  this 
day,  the  Court  of  Chancery  is  the  only  proper  court  which  hath 
jurisdiction  in  appointing  and  removing  guardians,  and  in 
preventing  them  and  others  from  abusing  their  persons  or 
estate.  2  InsL  14:  4  Co.  126:  Siaundf.  Prm.  37-  See  tit. 
Idiots  and  Lunatics,  Infant,  and  ante,  I.  ?. 

And  as  the  Court  of  Chancery  is  now  invested  with  this 
authority,  hence  in  every  day  s  practice  we  find  that  court 
determining,  as  to  the  right  of  guardianship,  who  is  the  next 
of  kin,  and  who  the  most  proper  guardian  ;  as  also  orders  are 
made  by  that  court  on  petition,  or  motion,  for  the  provision 
of  infants  during  anv  dispute  herein ;  as  likewise  guardians 
removed  or  compelled  to  give  security ;  they  and  others  punished 
for  abuses  committed  on  infants,  and  effectual  care  taken  to 
prevent  any  abuses  intended  them  in  their  persons  or  estates; 
all  such  wrongs  and  injuries  being  reckoned  a  contempt  ot  that 
court,  it  having,  by  an  established  jurisdiction,  the  protection 
of  all  persons  under  natural  disabilities.    2  Mod. 

Guardianship  is  a  private  office  of  personal  trust,  and  there- 
fore not  assignable  (except  in  chivalry) ;  therefore,  where  a 
mother  had  bv  an  agreement  (but  not  purporting  to  be  an 
assignment)  devolved  the  care  of  her  two  children  on  m 
grandfather  (who  was  a  Jew),  and  married  again,  and _ subse- 
quently abjured  Judaism,  the  court  held  that  her  guardianship 
continued;  and  ordered  the  children  to  be  restored  to  ber 
2  SwansL  533.  n  :  and  see  3  Met.  07.  ,  , 

The  jurisdiction  of  the  Court  of  Chancery  to  control  W 
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authority  of  parents,  as  well  ns  guardians  (from  whatever 
source  it  may  have  originated,  as  to  which,  see  the  Quarterly 
Review,  1829,  No.  77«)>  is  now  firmly  established  by  the  deci- 
sions. Where  the  father  was  a  man  of  immoral  and  irreligious 
habits,  and  lived  in  adultery  with  a  married  woman,  Lord 
Eldon,  after  full  argument,  deprived  him  of  the  custody  and 
education  of  his  children,  and  the  decision  was  affirmed  by  the 
fin  use  of  Lords  on  appeal*  Wetiesley  v.  Duke  of  Beaufort, 
2  Russell,  P.  1  :  and  see  Dotv's  Ca.  N.  S.  152 :  Jiac.  Ab«  vol.  4. 
Guardian,  Addenda  (ed.  by  Gwillim  and  Dodd). 

Form  of  Election  op  a  Guardian  by  a  Minor, 

Know  all  men  by  these  presents,  Thai  I,  A.  B*  son  and  heir 
of,  S,r.  deceased,  being  now  about  the  age  of  eighteen  years, 
have  elected  and  chosen,  and  by  these  presents  do  elect  and 
chime,  C.  D.  of,  <$c.  to  be  guardian  of  my  person  and  estate, 
until  I  shall  attain  the  age  of  twenty-one  years,  and  I  do 
hereby  promise  to  be  ruled  and  governed  by  him  in  all  things 
touching  my  welfare;  and  I  do  authorise  and  impotver  the  said 
C  D.  to  enter  upon  and  fake  possession  of  all  and  every  my  \ 
messuages,  lands,  tenements,  hereditaments,  and  premises  what- 
soever, situate,  lying,  and  being  in,  §c.  in  the  county  of,  eye.  or  ; 
elsewhere,  w  hereunto  I  have  or  may  have  any  right  or  title,  and 
to  let  and  set  the  same,  and  receive  and  take  the  rents,  issues, 
and  profits  thereof,  for  my  use  and  benefit,  during  the  term 
aforesaid;  giving  and  hereby  granting  unto  the  said  C.  D. 
my  full  power  in  the  said  premises;  and  whatsoever  he  shall 
lawfully  do  or  cause  to  be  done  in  the  premises,  by  virtue 
hereof,  I  do  hereby  promise  to  ratify  and  confirm*  In  wit- 
ness, <$c. 

As  to  Orphans  under  the  custom  of  London,  see  that  title. 

GUARDIAN  DE  L'ESTEMARY.  The  guardian  or 
warden  of  the  Stannaries,  or  mines  in  the  county  of  Cornwall, 
&c.    Sec  tit.  Stannaries. 

GUARDIANS  DE  L'EGLISE.  Churchwardens.  See 
that  title. 

GUARDIANS  OF  THE  PEACE.  Those  that  have  the 
keeping  of  the  peace  ;  wardens  or  conservators  thereof.  Lamb. 
Eiren,  lib*  I.e.  3.    See  tit.  Justices  of  the  Peace. 

GUARDIAN  (or  WARDEN)  OF  THE  CINQUE 
PORTS.  A  magistrate  that  hath  the  jurisdiction  of  the  ports 
or  havens,  which  are  commonly  called  the  cinque  ports,  who 
has  there  all  the  authority  and  jurisdiction  the  admiral  of 
England  has  in  places  not  exempt :  and  Camden  believes  this 
warden  of  the  cinque  ports  was  first  erected  among  us  in  imi- 
tation of  the  Roman  policy,  to  strengthen  the  sea  coasts  against 
enemies,  &c.    Camd.  Br*  See  tit.  Cinque  Ports, 

GUARDIAN  OF  THE  SPIRITUALITIES.  The  per- 
son to  whom  the  spiritual  jurisdiction  of  any  diocese  is  com- 
mitted, during  the  vacancy  of  the  see,  is  called  by  this  name. 
See  siaL  25  IE  8.  c.  21,  and  also  slat.  3  Ed.  1.  c.  21.  in  which 
the  word  guardian  seems  applicable  to  this  officer.  The  arch- 
bishop is  guardian  of  the  spiritualities  on  the  vacancy  of  any 
see  within  his  province;  but  when  the  archiepiscopal  see  is 
vacant,  the  dean  and  chapter  of  the  archbishop's  diocese  are 
guardians  of  the  spiritualities,  tag.  the  spiritual  jurisdiction  of 
his  province  and  diocese  is  committed  to  them.  2  Pot.  Ah* 
22.  223.  The  guardian  of  the  spiritualities,  it  is  said,  may  be 
either  guardian  in  law,  jure  magistrates,  as  the  archbishop  is 
of  any  diocese  in  his  province,  or  guardian  by  delegation, 
being  he  whom  the  archbishop  or  vicar  general  doth  for  the 
time  appoint.  The  guardian  of  the  spiritualities  hath  all 
manner  of  ecclesiastical  jurisdiction  of  the  courts,  power  of 
granting  licenses  and  dispensations,  probate  of  wills,  <S:c+  during 
the  vacancy,  and  of  admitting  and  instituting  clerks  pre- 
sented; but  such  guardians  cannot,  as  such,  consecrate  or 
ordain,  or  present  to  any  benefices.  See  slat.  13  Eliz.  c,  12: 
Woofs  Inst  25.  27. 

GUARDIAN  OF  THE  TEMPORALITIES.  Gustos 
temporal ium.^\    The  person  to  whose  custody  a  vacant  see  ox 


abbey  was  committed  by  the  king ;  who  as  steward  of  the 
goods  and  profits  was  to  give  an  account  to  the  escheator,  and 
he  into  the  Exchequer.  His  trust  continued  till  the  vacancy 
was  supplied,  and  the  successor  obtained  the  king's  writ  de 
restitutione  temporalium,  which  was  usuaRy  after  consecration. 
See  tit.  Temporalities* 

GUERNSEY.    See  Jersey. 

GUEST,  Sax.  gest,  Fr.  gist,  a  stage  of  rest  in  a  journey. 
A  lodger  or  stranger  in  an  inn,  &c.    See  tit.  Inns  and  Inn- 

keepers* 

GUI  DAG  E,  guidaghnn^  An  old  legal  word,  signifying 
that  which  is  given  for  safe  conduct  through  a  strange  land,  or 
unknown  country.  Est  guidagium  quod  da  fur  alicui,  ut  tuio 
condncatur  per  terrain  alterius.  Consuetud.  Burgund,  p.  119: 
2  Inst.  526i 

GUILD,  from  Sax.  guildan,  to  pay.]  A  fraternity  or 
company,  because  every  one  wvsgildare,  i.  e.  to  pay  something 
toward  the  charge  and  support  of  the  company.  The  original 
of  these  guilds  and  fraternities  is  said  to  be  from  the  old  Saxon 
law,  by  which  neighbours  entered  into  an  association  and 
became  bound  for  each  other,  to  bring  forth  him  who  committed 
any  crime,  or  make  satisfaction  to  the  party  injured,  for  which 
purpose  they  raised  a  sum  of  money  among  themselves,  and  put 
into  a  common  stock,  whereout  a  pecuniary  compensation  was 
made  according  to  the  quality  of  the  offence  committed.  From 
hence  came  our  fraternities  and  guilds ;  and  they  were  in  use 
in  this  kingdom  long  before  any  formal  licences  were  granted 
for  them  ;  though  at  this  day  they  are  a  company  combined 
together5  with  orders  and  laws  made  by  themselves,  by  the 
prince's  licence,  Camd. 

Guilda  mercatoria,  or  the  merchants'  guild,  is  a  liberty  or 
privilege  granted  to  merchants,  whereby  they  are  enabled  to 
hold  certain  pleas  of  land,  &c.  within  their  own  precinct. 
:J7  AV/.  3  :  15  Ric*  2.  King  Edward  III.  in  the  14th  year  of 
his  reign,  granted  licence  to  the  men  of  Coventry  to  erect  a 
merchant's  guild,  and  also  a  fraternity  of  brethren  and  sisters, 
with  a  master  or  warden,  and  that  they  might  make  chantries, 
bestow  alms,  do  other  works  of  piety,  and  constitute  ordi- 
nances touching  the  same,  Sec. 

Guild,  or  gild,  is  also  used  for  a  tribute,  or  tax,  an  amerce- 
ment, &c  27  Ed.  3:  11  //.  6 :  IS  Car.  2.  See  Geld;  and 
more  fullv  tits.  Corporation,  Eon  don. 

GUILD-HALL.  The  chief  hall  of  the  city  of  London, 
for  the  meeting  of  the  lord  mayor  and  commonalty  of  the  city, 
making  laws  and  ordinances,  holding  of  courts,  &c.  Gildarum 
nomi?ie  continent ur  non  solum  m  hi  ores  jraternilatus,  scd  ipsaz 
etiam  chit  at  um  cornmuntiotes,  Spclm.  It  also  signifies  the 
chief  hall  of  other  cities  and  corporate  towns  ■  the  Sessions- 
hall  in  King-street,  Westminster,  is  called  the  Guild-hall. 

GUILDHALDA  TEUTON ICORUM.  The  fraternity 
of  Eastcrling  merchants  in  London,  called  the  Still-yard.  See 
(repealed)  stat.  22  H.  8.  c.  8. 

GUILD- RENTS.  Rents  payable  to  the  crown,  by  any 
guild  or  fraternity ;  or  such  rents  as  formerly  belonged  to 
religious  guilds,  and  came  to  the  crown  at  the  general  disso- 
lution of  monasteries,  being  ordered  to  be  sold  by  the  stat. 
22  Car.  2.  c.  6. 

GUILDER.  A  foreign  coin.  The  German  guilder  is  3s,  S<7., 
and  the  golden  one  in  some  parts  of  Germany  4s.  yd.  In 
Portugal  it  passes  for  5s.,  but  the  Polish  and  Holland  gelder 
is  but  2s. 

GULE  of  AUGUST,  Gula  August  I,  Goute  d,Aout.~]  The 
day  of  St.  Peter  ad  Vincula,  which  is  celebrated  on  the  1st  of 
August,  and  called  the  Gule  of  August;  from  the  Lat.  gula,  a 
throat;  for  this  reason,  as  pretended,  that  one  Quirinus,  a 
tribune,  having  a  daughter  that  had  a  disease  in  her  throat, 
went  to  Pope  Alexander  (the  sixth  from  St*  Peter),  and 
desired  of  him  to  see  the  chains  that  St.  Peter  was  chained 
with  under  Nero,  which  request  being  granted,  she  the  said 
daughter  kissing  the  chains,  was  cured  of  her  disease ;  where- 
upon the  Pope  instituted  this  feast  in  honour  of  St.  Peter ;  ami,. 


GUN 


G  Y  It 


as  before  this  day  was  termed  only  the  calends  of  August,  it 
was  on  this  occasion  called  indifferently  either  St.  Peters  day  ad 
Vincula,  from  what  wrought  the  miracle;  or  the  Gule  of  August, 
from  that  part  of  the  virgin  whereon  it  was  wrought.  Du  rand's 
Rationale  Divinorum,  lib.  7-  c.  iy.  It  Is  mentioned  F.  N.  B. 
62:  Plorvd.  3\6\  Slat.  JVesf.  2.  c,  30.    See  Yule. 

GULTWIT  (or  rather  Guiliwit).    An  amends  for  trespass. 

Terms  dc  la  Ley, 

GUNS.    See  tits,  Anns,  Game.    As  to  spring-guns,  see  tit 

Engines, 

GUNPOWDER.  Erecting  powder  mills,  or  keeping  gun- 
powder magazines  near  a  town,  is  a  nuisance  at  common  law, 
punishable  by  indictment  or  information.    2  Stra.  \  \6l. 

The  stat.  *\%  G.  3.  c.  61.  reduces  into  one,  and  repeals  all 
former  acts,  relative  to  the  making,  keeping,  and  carrying,  of 
gunpowder.  By  this  act  it  is  provided,  that  no  person  shall 
make  gunpowder  but  in  the  regular  manufactories,  established 
at  the  time  of  making  the  statute,  or  licensed  by  the  sessions 
pursuant  to  the  provisions  in  §  13.  &c,  on  forfeiture  of  the 
gunpowder  and  2s.  per  pound.  §  1.  Pestle- mills  not  to  be 
used,  on  the  like  penalty.  §  2.  Only  40  pounds  of  powder  to 
be  made  at  one  time  under  one  pair  of  stones,  except  battle- 
powder,  a  fine  fowling  powder  so  called,  made  at  Battle  and 
elsewhere  in  Sussex.  §  3.  5.  Not  more  than  40  hundred 
weight  to  he  dried  at  one  time  in  one  stove.  §  6.  Only  the 
quantity  absolutely  necessary  for  immediate  use  to  he  kept  in 
or  near  the  place  of  making,  except  in  brick  or  stone  magazines, 
fifty  yards  at  least  from  the  mill.  §  7-  All  gunpowder  makers 
to  have  a  brick  or  stone  magazine  near  the  Thames  below 
Blackwall  to  keep  the  gunpowder  when  made,  on  penalty  of 
25/.  per  month,  and  5l.  a  day  for  not  removing  it,  when  made, 
with  all  possible  diligence.  §  8.  Charcoal  not  to  be  kept 
within  20  yards  of  the  mill.  §  1 0,  No  dealer  to  keep  more 
than  200  pounds  of  powder,  nor  any  person  not  a  dealer  more 
than  50  pounds,  in  the  cities  of  London  and  Westminster, 
or  within  three  miles  thereof;  or  within  any  other  eity,  bo- 
rough, or  market  town,  or  one  mile  thereof;  or  within  two 
miles  of  the  king's  palaces  or  magazines,  or  half  a  mile  of  any 
parish  church  ;  on  pain  of  forfeiture  and  2$.  per  pound,  except 
in  licensed  mills ;  or  to  the  amount  of  300  pounds  for  the  use 
of  collieries  within  two  hundred  yards  of  them.  §  12.  §  13, 
14,  15,  16,  contain  provisions  respecting  the  licensing  mills. 


building  magazines,  &c.  Not  more  than  25  barrels  to  be 
carried  in  any  land  carriage,  nor  more  than  200  barrels  by 
water  (unless  going  beyond  sea  or  coastwise);  each  barrel  to 
contain  not  more  than  100  pounds.  Various  means  are  directed 
for  the  safe  conveyance,  in  both  cases,  and  to  prevent  all 
danger  and  delay.  §  18—22,  [and  see  54  G.  3.  c.  152.]  Jus- 
tices of  the  peace  may  search  mills,  houses,  carriages,  &c.  §  23. 
Outward  bound  ships  to  take  in,  and  homeward  bound  to  dis- 
charge, their  gunpowder  at  or  below  Blackwall ;  and  be 
searched  by  the  officers  of  the  Trinity-house.  §  24,  25,  Penal- 
ties  to  be  recovered  before  two  justices ;  and  prosecutions  to  he 
within  fourteen  days.  §  26,  27.  General  exceptions  are  made 
as  to  his  Majesty's  mills,  storehouses,  and  magazines ;  and  as 
to  powder  sent  with  the  army  or  militia;  and  exported  or  car- 
ried coastwise  below  Blackwall.  §  2C),  30. 

Additional  regulations  are  made  by  the  54  G.  3.  c.  152.  and 
the  54-  G,  3.  c.  159> 

GURGITES.  Wears.  Black  Book,  Hereford,  f.  20.  See 
Gorce. 

GVTl  and  GOTTI.  Engl.  Goths,  called  sometimes  Jutw, 
and  by  the  Romans  Getw,  were  one  of  those  three  nations  or 
people  who  left  Germany,  and  came  to  inhabit  this  island. 
Leg.  Edn\  Confess,  c.  35. 

GUTTER  A.  A  gutter  or  spout  to  convey  the  water  from 
the  leads  and  roofs  of  houses:  gutter-tiles  are  mentioned  in 
stat.  17  Ed.  4.  c.  4.    See  tit.  Bricks, 

GWABR  MERCHED.  A  British  word  which  signifies  a 
payment  or  fine,  made  to  the  lords  of  some  manors,  upon  the 
marriage  of  their  tenants'  daughters;  or  otherwise  on  their 
committing  incontinency.    See  Mercheta  MuUemm, 

GWALSTOWj  Sax.^  A  place  of  execution :  omnia  givaL 
stowa,  i.  c.  occidendorum  loca,  toialder  regis  sunt  in  soca  sua* 
Leg.  II.  1.  c.  I  1. 

GYLPUT.  The  name  of  a  court  held  every  three  weeks 
in  the  liberty  or  hundred  of  Pathbew,  in  the  county  of  War- 
wick.   In  qui  sit.  IS  Ed.  3. 

GYLTWITE.  A  compensation  or  amends  for  trespass, 
&c.  Mulcta  pro  transgressions  LL.  Edgar,  Regis,  Anno 

GYPSIES.    See  tit.  Egyptians. 

GYROVAGI,  Wandering  monks,  who  pretending  great 
piety,  left  their  own  cloisters,  and  visited  others.  Matt.  Paris, 
p.  490. 
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HP  HE  subject's  writ  op  eight,  in  cases  where  he  is  ag- 
J-  grieved  by  illegal  imprisonment,  founded  on  the  common 
law,  and  secured  by  various  statutes;  of  which  the  most  power- 
ful, the  stat.  31  Car.  2.  c.  2.  is  emphatically  stiled  The 
Habeas  Corpus  Act;  and  is  at  least  next  in  importance, 
if  not  indeed  as  relates  to  modern  times,  superior  in  its  bene- 
ficial effect,  to  Magna  Charta.  See  2  Inst.  55.  615:  4-  Inst. 
182 :  Cro,  Jac.  543:  2  Rol  Ah.  69 1  Comm.  Jvurn.  April  1st, 

Next  to  personal  security?  the  law  of  England  regards, 
asserts,  and  preserves,  the  personal  liberty  of  individuals  against 
all  imprisonment  or  restraint,  unless  by  due  course  of  law. 
This  is  a  right  strictly  natural,  and  the  laws  of  England  have 
never  abridged  it  without  sufficient  cause ;  nor  can  it  ever  be 
abridged  in  this  kingdom  at  the  mere  discretion  of  the  magis- 
trate, without  the  explicit  permission  of  the  laws.  The  lan- 
guage of  the  great  charter  is,  that  no  freeman  shall  be  taken 
or  imprisoned,  but  by  the  lawful  judgment  of  his  equals,  or  by 
the  law  of  the  land.  Mag,  C.  c>  29.    And  many  subsequent 


old  statutes  expressly  direct,  that  no  man  shall  be  taken  or 
imprisoned  by  suggestion  or  petition  to  the  king  or  his  council, 
unless  it  be  bv  legal  indictment,  or  the  process  of  tbe  common 
law.  See  5  Ed.  3.  c.  9 :  25  Ed.  3.  st.  5.  c.  4 :  28  Ed.  3.  c.  S. 
By  the  Petition  of  Right,  3  Car.  1.  it  is  enacted,  that  no  free- 
man shall  be  imprisoned  or  detained  without  cause  shown,  to 
which  he  may  make  answer  according  to  law.  By  l(i  Car.  1. 
c.  10.  if  any  person  be  restrained  of  his  liberty,  by  order  or 
decree  of  any  illegal  court,  or  by  command  of  the  kings 
majesty  in  person,  or  by  warrant  of  the  council  board,  or  of 
any  of  the  privy  council,  he  shall,  upon  demand  of  his  counsel, 
have  a  writ  of  habeas  corpus,  to  bring  his  body  before  the 
Court  of  Kings  Bench  or  Common  Pleas;  who  shall  within 
three  court  days  determine  whether  the  cause  of  his  commit- 
ment be  just,  and  thereupon  do  as  to  justice  shall  appertain. 
And  by  the  Habeas  Corpus  Act,  31  C.  2.  c.  2.  the  methods  at 
obtaining  this  writ  are  so  plainly  pointed  out  and  enforced, 
that  so  long  as  this  statute  remains  unimpeached,  no  subject  ot 
England  can  be  long  detained  in  prison,  except  in  those  cases 
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in  which  tlic  law  requires  and  justifies  a  detainer.  And  lest 
this  act  should  be  evaded  by  demanding  unreasonable  bail  or 
sureties  for  the  prisoner's  appearance,  it  is  declared  by  1  IV.  § 
jV/.  H.  2.  c.  2.  that  excessive  bail  ought  not  to  be  required. 
1  Comm.  ]  $5,  c.  1 . 

Of  great  importance  to  the  public  is  the  preservation  of  this 
personal  liberty  ;  for  if  once  it  were  left  in  the  power  of  any, 
the  highest  magistrate,  to  imprison  arbitrarily,  whenever  he  or 
his  officers  thought  proper,  there  would  soon  be  an  end  of  all 
other  rights  and  immunities.  And  yet  sometimes,  when  the 
state  is  in  real  danger,  even  this  measure  may  be  necessary. 
But  the  happiness  of  our  constitution  is,  that  it  is  not  left  to 
the  executive  power  to  determine  when  the  danger  of  the  state 
is  so  great  as  to  render  this  measure  expedient;  for  it  is  the 
parliament  only,  or  legislative  power,  consisting  of  King, 
Lords,  and  Commons,  that,  wherever  it  seems  proper,  can 
authorise  one  branch  of  it,  the  crown,  by  suspending  the 
benefit  of  the  Habeas  Corpus  Act  for  a  short  and  limited  time, 
and  in  certain  specified  particulars,  to  imprison  suspected  per- 
sons without  giving  any  reason  for  so  doing.  An  experiment 
which  ought  only  to  be  tried,  and  which  we  believe  has  never 
been  tried,  but  in  cases  of  extreme  emergency  ;  and  in  these 
the  nation  parts  with  a  portion  of  its  liberty  for  a  while  in 
order  to  preserve  the  whole  for  ever.  See  1  Comm.  c.  J .  136. 
and  this  Diet,  tit.  Government. 

The  effect  of  a  suspension  of  the  Habeas  Corpus  Act, 
is  not  in  itself  to  enable  any  one  "  to  imprison  suspected 
persons  without  giving  any  reason  for  so  doing,"  but  to  pre- 
vent persons  who  are  committed  upon  certain  charges  from 
being  bailed,  tried,  or  discharged  during  the  time  of  the  sus- 
pension ;  except  under  the  provisions  of  the  suspending  act, 
leaving,  however,  to  the  magistrate,  or  person  committing,  all 
the  responsibility  attending  an  illegal  imprisonment.  It  is 
very  common,  therefore,  to  pass  acts  of  indemnity  subsequently 
for  the  protection  of  those  who  either  could  not  defend  them- 
selves in  actions  for  false  imprisonment,  without  making  im- 
proper disclosures  of  the  information  on  which  they  acted,  or 
who  may  have  done  acts  not  strictly  defensible  at  law,  though 
justified  by  the  necessity  of  the  moment.  See  57  G.  3.  c.  3. 
and  55,  for  instances  of  suspending  acts ;  and  58  G.  3.  c.  6.  for 
one  of  an  indemnifying  act.    1  Comm.  1 36.  note  bu  Coleridge. 

In  the  case  of  the  justices  of  the  Supreme  Court  of  Judi- 
cature at  Bombay,  determined  on  an  appeal  to  the  privy 
council  (see  Knapp's  Reports),  the  council  made  a  report  to 
the  king,  and  which  was  affirmed  by  him,  f<  that  that  court 
had  no  power  or  authority  to  issue  a  writ  of  habeas  corpus,  ex- 
cept when  directed  either  to  a  person  resident  within  the  local 
limits  within  which  such  court  has  a  general  jurisdiction,  or  to 
a  person  out  of  such  local  limits,  who  is  personally  subject  to 
the  civil  and  criminal  jurisdiction  of  the  Supreme  Court." 

Haying  said  thus  much  in  general,  we  may  pursue  our 
inquiries  under  the  following  heads: — 

I.  The  Nature,  various  Kinds,  and  Effects,  of  this  Writ. 
II,  When  f  by  whom,  and  in  what  Cases ,  it  is  grant  able 
for  the  Furtherance  of  Justice. 
III.  What  shall  be  a  proper  Return  of  such  Wril. 
*V,  Of  Bailing)  Discharging,  or  Remanding  a  Prisoner,  or 
Cause  brought  up  on  a  Habeas  Corpus  ;  and  see  tit. 
Procedendo. 

For  other  matters  connected  with  this  subject  see  this  Diet, 
tits.  Arrest ,  Bail,  Commitment,  Gaoler,  §c,  and  as  to  the 
Hat)ms  Corpora  Juraiorum,  see  tit.  Jury,  I. 

L  The  writ  of  Habeas  Corpus  is  the  most  celebrated 
writ  in  the  English  law.  Various  kinds  of  it  are  made  use  of 
by  the  courts  at  Westminster  for  removing  prisoners  for  the 
more  easy  administration  of  justice. 

One  of  these  is  the  habeas  corpus  ad  respondendum,  when  a 
man  hath  a  cause  of  action  against  one,  who  is  confined  by  the 
process  of  some  inferior  court,  in  order  to  remove  the  prisoner, 


and  charge  him  with  this  new  action  in  the  court  above. 
2  Mod.  198.  For  inferior  courts  being  tied  down  to  causes 
arising  within  their  own  jurisdiction,  the  party  would  be 
without  remedy,  unless  allowed  to  sue  in  another  court.  But 
it  seems.,  that  regularly  a  person  confined  in  B.  R.  cannot  be 
removed  to  C.  B.  by  this  writ,  nor  vice  versa  ;  for  in  these 
cases  there  can  be  no  defect  of  justice,  as  these  courts  have 
conusance  as  well  of  local  as  transitorv  actions.  Dyer, 
197-  a  :  249-  pL  84,  296.  307:  1  Mod.' 235  :  Style  Tract. 
Rcgist.  330. 

The  habeas  corpus  ad  satisfaciendum  is  used  when  a  pri- 
soner hath  had  judgment  against  him  in  an  action,  and  the 
plaintiff*  is  desirous  to  bring  him  up  to  some  superior  court  to 
charge  him  with  process  of  execution.  2  Lill  Prac  Reg.  4. 

On  this  writ  the  attorney  for  the  plaintiff  must  endorse  the 
number  roll  of  the  judgment  on  the  back  of  the  writ.  Stule 
Regist.  331. 

Habeas  corpus  upon  a  cepi,  where  the  party  is  taken  in  exe- 
cution in  the  court  below.  So  upon  an  attachment  out  of 
C  hancery,  and  a  cepi  corpus  returned  by  the  sheriff,  the  next 
step  is  a  habeas  corpus;  for  the  sheriff  having  executed  the 
command  of  the  writ  of  attachment  by  taking  the  body,  he 
cannot  carry  him  out  of  the  county  without  the  king's  Writ, 
Diet. 

Of  the  same  nature  are  writs  of  habeas  corpus  ad  prose- 
quendum, testificandum,  deliberandum,  &c,  which  issue  when 
it  is  necessary  to  remove  a  prisoner,  in  order  to  prosecute,  or 
bear  testimony,  in  any  court,  or  to  be  tried  in  the  proper  juris- 
diction wherein  the  fact  was  committed.  See  Sty.  Reg.  331. 
U9-  126.  230  :  Comb.  17-  48  :  4  East's  Rep.  58?. 

The  two  following  statutes  have  rendered  the  habeas  corpus 
ad  testificandum  much  more  effectual;  and  the  first  applies  as 
well  to  a  habeas  corpus  ad  deliberandum. 

By  43  G.  3.  c.  140.  any  judge  of  the  courts  at  Westminster 
may  award  a  writ  of  habeas  corpus  for  bringing  up  prisoners 
for  trial  or  examination  before  courts  martial,  commissioners  of 
bankrupt,  or  for  auditing  public  accounts,  or  other  commis- 
sioners acting  under  the  authority  of  any  commission  or  war- 
rant from  his  Majesty. 

By  44  G.  3.  c*  102.  any  judge  of  the  superior  courts  in  Eng- 
land or  Ireland  may  award  writs  of  habeas  corpus  for  bringing 
prisoners  before  courts  of  record  to  be  examined  us  witnesses 

By  §  2.  the  like  authority  was  given  to  the  justices  of  the 
courts  of  great  sessions  in  Wales,  and  of  the  county  palatine  of 
Chester;  but  by  the  1  W.  4.  c.  70.  these  courts  were  abolished, 
and  their  jurisdiction  transferred  to  the  courts  at  Westminster. 

Lastly,  as  relates  to  writs  of  habeas  corpus  for  these  confined 
purposes,  may  be  mentioned  the  common  writ  ad  faciendum  et 
recipiendum,  which  issues  only  in  civil  cases  out  of  any  of  the 
courts  in  Westminster  Hall,  when  a  person  is  sued  in  some 
inferior  jurisdiction,  and  is  desirous  to  remove  the  action  into 
the  superior  court ;  commanding  the  inferior  judges  to  produce 
the  body  of  the  defendant,  together  with  the  day  and  cause  of 
his  caption  and  detainer;  whence  this  writ  is  frequently  deno- 
minated an  habeas  corpus  cum  causa T  to  do  and  receive  what- 
soever the  king's  court  shall  consider  in  that  behalf.  In  this 
case  the  body  is  to  be  removed  by  habeas  coqms,  but  the  pro- 
ceedings by  certiorari.  3  Bac.  Abr.  This  is  a  writ  gran  table 
of  common  right  without  any  motion  in  court,  and  instantly 
supersedes  all  proceedings  in  the  court  below.  2  Mod.  30ft. 
No  writ  of  habeas  corpus,  or  other  writ  to  remove  a  cause 
out  of  an  inferior  court,  shall  be  allowed,  except  delivered  to 
tin  judge  of  the  court,  before  the  jury  to  try  the  cause  have 
appeared,  and  before  any  of  them  are  sworn.  Stat.  3  Eliz.  c.  5. 
And  to  avoid  vexatious  delays  by  removal  of  frivolous  causes, 
it  is  enacted  by  21  Jac.  1*  c.  23.  that  where  the  judge  of  an 
inferior  court  of  record  is  a  barrister  of  three  years'  standing, 
no  cause  shall  be  removed  from  thence  by  habeas  coqms  or 
other  writ,  after  issue  or  demurrer  deliberately  joined.  That 
no  cause,  if  once  remanded  to  the  inferior  court  by  writ  of 
procedendo  or  otherwise,  shall  ever  afterwards  be  again  removed. 
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and  that  no  cause  shall  be  removed  at  all,  if  the  debt  or 
damage*  laid  in  the  declaration  do  not  amount  to  the  sum  of 
gl    But  an  expedient  having  been  found  out  to  elude  the 
latter  branch  of  the  statute,  by  procuring  a  nominal  plaintiff 
to  brim*  another  action  for  51.  or  upwards;  (when  by  the 
course  of  the  court  the  habeas  corpus  removed  both  actions 
toother;)  it  is  therefore  enacted  by  stat.  12  G\  L  c.  that 
the  inferior  court  mav  proceed  in  such  actions  as  are  under  the 
value  of  5/.,  notwithstanding  other  actions  may  be  brought 
against  the  same  defendant  to  a  greater  amount.    And  by 
l§  G.  3.  c>  70.  no  cause  under  the  value  of  10/.  (raised  to  1.5/. 
bv  the  51  G.  3.  c.  124.)  shall  be  removed  by  habeas  corpus,  or 
otherwise,  into  any  superior  court,  unless  the  defendant  so 
removing  the  same  shall  give  special  bail  for  payment  ot  the 
debt  and  costs.    See  3  Comm.  c.  8. 

The  21  Jac.  c  23.  applies  equally  if  the  judge  ot  the  interior 
court  has  an  assessor,  a  barrister  of  three  years  standing;  but  it 
does  not  apply  to  anv  removal  after  judgment,  or  where  the 
issue  or  demurrer  have  been  joined  within  six  weeks  attcr  the 
defendant's  arrest  or  appearance,  or  in  any  cause  concerning 
freehold  inheritance,  or  title  to  lands,  lease,  or  rent,  or  where 
anv  foreign  plea  is  pleaded  which  the  inferior  court  is  unable 
to  determine;  or  in  anv  ease  where  the  barrister,  whether 
iudge  or  assessor,  is  not  actually  present  at  the  trial.  1  Burr,  54. 

But  the  nreat  and  efficacious  writ  in  all  manner  ot  illegal 
confinement  is  that  of  habeas  corpus  ad  subjiciendum; 
directed  to  the  person  detaining  another,  and  commanding  him 
to  produce  the  body  of  the  prisoner,  with  the  day  and  cause 
of  his  caption  and  detention,  ml  faciendum,  subjiciendum,  ct 
recipiendum;  to  do,  submit  to,  and  receive,  whatsoever  the 
judge  or  court  awarding  such  writ  shall  consider  in  that  behalt. 
8  St  Tr.  142. 

The  personal  liberty  of  the  subject,  as  has  been  already 
observed,  is  a  natural  inherent  right  which  cannot  be  surren- 
dered or  forfeited,  unless  by  the  commission  of  some  great  ana 
atrocious  crime,  and  which  ought  not  to  be  abridged  in  any 
ease  without  the  special  permission  of  law.  To  assert  an  abso- 
lute exemption  from  imprisonment  in  all  cases  is  inconsistent 
with  every  idea  of  law  and  political  society,  and  in  the  end 
would  destroy  all  civil  liberty,  by  rendering  its  protection 
impossible;  but  the  glory  of  the  English  law  consists  in  clearly 
defining  the  times,  the  causes,  and  the  extent,  when,  where- 
fore, and  in  what  degree,  the  imprisonment  of  the  subject  may 
be  lawful.  This  it  is  which  induces  the  absolute  necessity  oi 
expressing  upon  everv  commitment  the  reason  ior  which  it  is 
made,  that  the  court,  upon  an  habeas  corpus,  may  examine 
into  its  validity,  and,  according  to  the  circumstances  ot  the 
case,  mav  discharge,  admit  to  bail,  or  remand  the  prisoner. 
Yet  early  in  the  reign  of  Charles  I.  the  Court  of  K.  B  deter- 
mined that  they  could  not  upon  an  habeas  corpus  either  bail 
or  deliver  a  prisoner,  though  committed  without  any  cause 
assigned,  in  case  he  was  committed  by  the  special  command  ot 
the  kin-,  or  by  the  lords  of  the  privy  council.  7  St.  I  r.  lob. 
This  drew  on  a  parliamentary  inquiry,  and  produced  the 
Petition  of  Ui-ht,  3  Car.  1 .  already  mentioned,  which  recites 
this  illegal  judgment,  and  enacts  that  no  freeman  hereafter 
shall  be  so  imprisoned  or  detained.  Some  evasions,  however,  ot 
this  statute,  in  favour  of  the  crown,  gave  rise  to  the  16  Car.  L 
c  10  already  stated ;  and  even  after  this  some  shifts  and  devices, 
not  very  creditable  to  the  judges  of  that  time,  were  made  use 
of  to  the  same  unpopular  end.    See  3  Comm.  134,  135.  §  8. 

Other  abuses  had  also  crept  into  daily  practice,  which  had 
in  some  measure  defeated  the  benefit  of  this  great  constitu- 
tional remedy.  The  party  imprisoning  was  at  liberty  to  delay 
his  obedience  to  the  first  writ,  and  might  wait  till  a  second  and 
a  third,  called  an  alias  and  a  pluries,  were  issued,  before  he  pro- 
duced  the  party ;  and  many  other  vexatious  shifts  were  prac- 
tised to  detain' state  prisoners  in  custody.  But  whoever  wiil 
attentively  consider  the  English  history,  may  observe  that  the 
flagrant  abuse  of  anv  power,  bv  the  crown  or  its  ministers,  has 
always  been  productive  of  a  struggle  which  either  discovers  | 


the  exercise  of  that  power  to  be  contrary  to  law,  or  (if  legal) 
restrains  it  for  the  future.  This  was  the  case  in  the  present 
instance.  The  oppression  of  an  obscure  individual  gave  birth 
to  the  famous  Habeas  Corpus  Act,  31  Car.  2.  c.  2.,  which  is 
frequently  considered  as  another  Magna  Charta  of  the  kingdom; 
and  by  consequence  and  analogy  has  also  in  subsequent"  times 
reduced  the  general  method  of  proceeding  on  these  writs 
(though  not  within  the  reach  of  that,  statute,  but  issuing  merely 
at  the  common  law),  to  the  true  standard  of  law  and  liberty. 
The  prov  isions  of  this  act  are  extended  to  Ireland  by  the  Irish 
act,  21  and  22  G.  3.  c.  11. 

The  statute  itself  enacts,  1.  That  on  complaint  and  request 
in  writing  by  or  on  behalf  of  any  person  committed  and 
charged  with  any  crime  (unless  committed  for  treason  or  felony, 
expressed  in  the  warrant;  or  as  accessary,  or  on  suspicion  of 
being  accessary  before  the  fact,  to  any  petit  treason  or  felony, 
plainly  expressed  in  the  warrant ;  or  unless  he  is  convicted,  or 
chared  in  execution  by  legal  process),  the  lord  chancellor,  or 
any  of  the  twelve  judges  in  vacation,  upon  viewing  the  copy 
of  the  warrant,  or  affidavit  that  a  copy  is  denied,  shall  (unless 
the  party  has  neglected  for  two  terms  to  apply  to  any  court 
for  his  enlargement)  award  a  habeas  corpus  for  such  prisoner, 
returnable  immediately  before  himself,  or  any  of  the  judges; 
and  upon  the  return  made,  shall,  within  two  days,  discharge 
the  partv,  if  bailable,  upon  giving  security  to  appear  and 
answer  to  the  accusation  in  the  proper  court  of  judicature. 

2.  That  such  writs  shall  be  indorsed,  as  granted  in  pur- 
suance of  this  act,  and  signed  by  the  person  awarding  them. 

3.  That  the  writ  shall  be  returned,  and  the  prisoner  brought 
up,  within  a  limited  time,  according  to  the  distance,  not 
exceeding  in  any  case  twenty  days,  upon  tender  of  the  charges 
not  exceeding  Is.  per  mile,  and  security  by  his  own  bond  to 
pay  the  charges  of  bis  return,  if  remanded,  and  not  to  escape, 

4.  That  any  officer  or  keeper  neglecting  to  make  due  returns, 
or  not  delivering  to  the  prisoner  or  his  agent,  within  six  hours 
after  demand,  a  copy  of  the  warrant  of  commitment,  or  shift- 
ing the  custody  of 'a  prisoner  from  one  to  another,  without 
sufficient  reason  or  authority  (specified  in  the  act),  shall  for 
the  first  offence  forfeit  100/.,  and  for  the  second  offence  200/., 
to  the  party  grieved,  and  be  disabled  to  hold  his  office.  5.  That 
no  person,  once  delivered  by  habeas  corpus,  shall  he  recom- 
mitted for  the  same  offence,  on  penalty  of  500/.  6.  1  hat  every 
person  committed  for  treason  or  felony,  expressed  m  the  war- 
rant, shall,  if  he  requires  it,  the  first  week  of  the  next  term,  or 
the  first  dav  of  the  next  session  of  Oyer  and  Terminer,  to 
indicted  in  that  term  or  session,  or  else  admitted  to  bail  (unless 
the  king's  witnesses  cannot  be  produced  at  that  time) ;  and  it 
acquitted,  or  if  not  indicted  and  tried  in  the  second  term  or 
session,  he  shall  be  discharged  from  his  imprisonment  tor  sue* 
imputed  offence ;  but  that  no  person  after  the  assizes  shall  be 
opened  for  the  county  in  which  he  is  detained,  shall  be  removed 
by  habeas  corpus,  till  after  the  assizes  are  ended,  but  shall  be 
left  to  the  justice  of  the  judges  of  assize.    7-  rhat  any  pri- 
soner mav  move  for  and  obtain  his  habeas  corpus  as  well  out 
of  the  Chancery,  or  Exchequer,  as  out  of  the  King  s  Bench  or 
Common  Pleas';  and  the  lord  chancellor  or  judges  denying  the 
same,  on  sight  of  the  warrant,  or  oath  that  the  same  is  reiuseC, 
shall  forfeit  severally  to  the  party  grieved  the  sum  ol  5W* 
8.  That  this  writ  of  habeas  corpus  shall  run  into  the  counties 
palatine,  cinque  ports,  and  other  privileged  places,  and  the 
islands  of  Jersey  and  Guernsey,    9-  That  no 
England  (except  persons  contracting,  or  convicts  P«™& 
transported,  or  persons  having  committed  some  capital  to 
in  the  place  to  which  they  are  sent  to  be  tried)  shall I  k 
prisoner  to  Scotland,  Ireland,  Jersey,  Guernsey,  or  a  y  n  ^ 
ievond  the  seas,  within  or  without  the  kingj  ^ 
pain  that  the  party  committing,  his  advisers 
ants,  shall  forfeit  to  the  party  gncved  VrjlK 
500/.  to  be  recovered  with  treble  costs,  shall  be  * 
bear  any  office  of  trust  or  profit,  shall  incur  the  penalties 
praemunire,  and  shall  be  incapable  of  the  kings  pardon. 
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This  is  the  substance  of  that  great  and  important  statute, 
which  extends  only  to  the  ease  of  commitments  for  such  crimi- 
nal charge  as  can  produce  no  inconvenience  to  the  public 
justice  by  a  temporary  enlargement  of  the  prisoner ;  and  left 
all  other  cases  of  unjust  imprisonment  to  the  habeas  corpus  at 
common  law.  But  even  upon  writs  at  the  common  law  it  was 
expected  by  the  court,  agreeable  to  ancient  precedents,  and  the 
spirit  of  the  act  of  parliament,  that  this  writ  should  be  imme- 
diately obeyed,  without  w  aiting  for  any  alias  or  pita  its, 
4  Burr.  856. 

A  modern  historical  writer  (Hallam)  represents  that  "  it  is 
a  very  common  mistake,  not  only  among  foreigners,  but  many 
from  whom  some  knowledge  of  our  constitutional  laws  might 
be  expected,  to  suppose  that  this  statute  of  Car-  2,  enlarged,  in 
a  great  degree,  our  liberties,  and  forms  a  sort  of  epoch  in  their 
history/'  That  though  a  very  beneficial  enactment,  and  emi- 
nently remedial  in  many  cases  of  illegal  imprisonment,  it  intro- 
duced no  new  principle,  or  conferred  any  right  on  the  subject. 
"  From  the  earliest  records  of  English  law  (he  adds)  no  freeman 
could  be  detained  in  prison  except  upon  a  criminal  charge,  or 
conviction,  or  for  a  civil  debt.  In  the  former  case,  it  was 
always  in  his  power  to  demand  of  the  Court  of  King's  Bench 
a  writ  of  habeas  corpus  ad  subjiciendum,  directed  to  the  person 
detaining  hitn  in  custody,  by  which  the  party  was  enjoined  to 
bring  up  the  prisoner  with  the  warrant  of  commitment,  that 
the  court  might  judge  of  its  sufficiency,  and  remand  the  party, 
admit  him  to  bail,%or  discharge  him,  according  to  the  nature  of 
the  case.  This  writ  issued  of  right,  and  could  not  be  refused 
by  the  court.  It  was  not  to  bestow  an  immunity  from  arbitrary 
imprisonment,  which  is  abundantly  provided  in  Magna  Chart  a, 
if,  indeed,  it  were  not  much  more  ancient,  that  the  statute  of 
Car,  2.  was  enacted,  but  to  cut  off  the  abuses  by  means  of  which 
the  government's  lust  of  power,  and  the  servile  subtlety  of 
crown  lawyers,  had  impaired  so  fundamental  a  privilege." 

The  Scotch  act  <f  against  wrongous  imprisonment,"  passed  in 
the  reign  of  William  and  Mary,  was  more  effectual,  in  some 
respects,  than  the  foregoing  Habeas  Corpus  Act  in  England. 
The  prisoner  was  to  be  released  on  bail  within  24  hours,  on 
application  to  a  judge,  unless  committed  on  a  capital  charge; 
and,  in  that  case,  might  be  brought  to  trial  within  (iO  days. 
A  judge  refusing  to  give  full  effect  to  the  act  was  declared 
incapable  of  public  trusts. 

By  56  G.  3,  c.  100.  "for  more  effectually  securing  the 
liberty  of  the  subject/'  reciting  that  the  extending  the  remedy 
of  the  writ  of  habeas  corpus,  and  enforcing  obedience  thereto, 
will  be  advantageous  to  the  public,  and  that  the  provisions  of 
the  existing  acts  extend  only  to  cases  of  detainer  on  criminal 
charges ;  it  is  enacted,  that  when  any  person  shall  be  confined 
or  restrained  of  his  liberty  (except  for  crime  or  debt)  any  baron 
of  the  Exchequer,  as  well  as  any  judge  of  either  bench  (in 
England  or  Ireland),  shall,  on  complaint  on  behalf  of  the  party 
confined  or  restrained,  if  reasonable  cause  appear  to  them, 
award  in  vacation  time  a  writ  of  habeas  corpus  ad  suhjicien- 
dum^  returnable  immediately  before  the  judge  awarding  the 
same,  or  any  other  judge  of  the  same  court.  The  party  to 
whom  the  writ  is  directed  refusing  to  make  a  return  or  pay 
obedience  t  lie  re  to  is  declared  guilty  of  a  contempt  of  the  court, 
and  may  be  apprehended  on  the  judge's  warrant,  and  held  to 
bail  or  committed,  to  answer  such  contempt.  Such  wTrits  issued 
in  vacation  may  be  made  returnable  in  the  ensuing  term,  and 
writs  issued  by  the  Court  of  K.  B.,  C.  P.,  or  Exchequer,  in  term 
time,  may  be  made  returnable  in  the  vacation,  before  one  judge 
or  baron.  The  judge  before  whom  the  writ  is  returnable  may 
examine  the  truth  of  the  fact  in  the  return,  and  do  therein 
as  to  justice  shall  appertain  ;  or,  if  he  has  any  doubt,  may  bail 
the  party  detained,  to  appear  before  the  court,  who  shall  finally 
determine  on  the  discharging,  bailing,  or  remanding  such  party : 
and  the  like  proceedings  may  be  had  by  the  court  on  such  writs 
awarded  by  the  court.  These  writs  shall  run  in  counties 
palatine,  the  cinque  ports,  and  all  privileged  places,  and  into 
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ports,  harbours,  creeks,  and  bays,  though  not  within  the  body 
of  any  county ;  and,  lastly,  the  provisions  of  this  act  are 
extended  to  writs  of  habeas  corpus  awarded  in  pursuance  of  the 
former  existing  acts-    31  Car,  2.  c.  2,  §  21  :  22  G.  3.  (L)  c.  II. 

By  all  these  admirable  regulations,  judicial  as  well  as  par- 
liamentary, the  remedy  seems  now  complete  for  remobjng.  the 
injury  of  unjust  and  illegal  confinement;  a  remedy  the  more 
necessary,  because  the  oppression  does  not  always  arise  from 
the  ill-nature,  but  sometimes  from  the  mere  inattention,  of 
government.  For  it  frequently  happens  in  foreign  countries 
(and  has  happened  in  England  during  temporary  suspensions 
of  the  statute)  that  persons  apprehended  upon  suspicion  have 
suffered  a  long  imprisonment,  merely  because  they  were  for- 
gotten.   3  Comm.  135.  138.  c.  8. 

11.  The  habeas  corpus  ad  subjiciendum  is  a  high  prerogative 
writ,  and  therefore,  by  the  common  law,  issuing  out  of  the 
Court  of  King's  Bench,  not  only  in  term  time,  but  also  during 
the  vacation,  by  a  ^fiai  from  the  chief  justice,  or  any  other  of 
the  judges,  and  running  into  all  parts  of  the  king's  dominions ; 
for  the  king  is  at  all  times  entitled  to  have  an  account  why  the 
liberty  of  any  of  his  subjects  is  restrained,  whenever  that 
restraint  may  be  inflicted.  Cra.  Jac.  543.  If  it  issues  in  vaca- 
tion, it  is  usually  returnable  before  the  judge  himself  who 
awarded  it,  and  he  proceeds  by  himself  thereon,  unless  the 
term  should  intervene,  and  then  it  may  be  returned  into  court. 
1  Burr,  4fi0.  542.  6o6 :  2  Burr.  856. 

If  the  party  were  privileged  in  the  Courts  of  Common  Pleas 
and  Exchequer,  as  being,  or  supposed  to  be,  an  officer  or  suitor 
of  the  court,  this  habeas  corpus  ad  subjiciendum  might  also  by 
common  law  have  been  awarded  from  thence.  2  lust.  55 : 
4  InsL  290:  2  Hal.  P.  C,  144 :  2  Vmt.  22.  And  if  the  cause 
of  imprisonment  were  palpably  illegal,  they  might  have  dis- 
charged him.  Faugh,  155.  But  if  he  were  committed  for  any 
criminal  matter,  they  could  only  have  remanded  him ,  or  taken 
bail  for  his  appearance  in  the  Court  of  K.  B.,  which  occasioned 
the  Common  Pleas  for  some  time  to  discountenance  such  appli- 
cations. Carter,  221  :  2  Jon.  13.  But  since  the  stat,  16  Car.  2* 
c.  10.  above  recited,  expressly  mentioned  the  Courts  of  K,  B. 
and  C.  P.  as  co-ordinate  in  this  jurisdiction,  it  hath  been 
holden  that  every  subject  of  the  kingdom  is  equally  entitled  to 
the  benefit  of  the  common -law  writ  in  either  of  those  courts 
at  his  option.    2  Mod.  1QS. 

If  the  habeas  corpus  issues  out  of  Chancery,  and  on  the 
return  thereof  the  lord  chancellor  finds  that  the  party  wTas 
illegally  restrained  of  his  liberty,  he  may  discharge  him,  or  if 
he  finds  it  doubtful,  he  may  bail  him;  but  then  it  must  be  to 
appear  in  the  Court  of  King's  Bench,  for  the  chancellor  hath 
no  power  in  criminal  causes;  or  the  chancellor  may  commit  the 
party  to  the  Fleet,  and  in  term  time  may,  prapriis  manibus, 
deliver  the  record  into  the  King's  Bench,  together  with  the 
body ;  and  thereupon  the  Court  of  Kings  Bench  may  proceed 
to  bail,  discharge,  or  commit  the  prisoner,  2  Hal.  HisL  P.  C 
247  :  2  Ha?vk.  P.  C.  114,  115. 

It  hath  also  been  said  that  the  like  habeas  corpus  may  issue 
out  of  the  Court  g£  Chancery  in  vacation  ;  but  upon  the  famous 
application  to  Lord  Nottingham  by  Jenks,  notwithstanding  the 
most  diligent  searches,  no  precedent  could  be  found  where  the 
chancellor  had  issued  such  a  writ  in  vacation,  and  therefore 
his  lordship  refused  it.  See  4  Inst.  182:  2  Hal.  P.  C.  147  : 
3  Comm.  132.  c.  8. 

In  Crvwleifs  case,  2  Swans.  1.  an  application  was  made  to 
the  Court  of  Chancery,  in  vacation  time,  for  a  habeas  corpus 
at  common  law,  and  this  passage  was  relied  on  as  an  answer 
to  the  application.  The  subject  was  most  accurately  investi- 
gated by  Lord  Eldon,  and  after  a  full  consideration  of  all  the 
authorities,  he  overruled  the  decision  in  Jenks's  case,  and 
granted  the  writ.  It  appears  from  his  investigation,  that 
Lord  Nottingham  refused  the  writ,  not  merely  because  no  pre- 
cedent could  be  found  for  the  granting  it,  but  upon  a  great 
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deal  of  legal  reasoning  which  he  has  left  behind  in  his  MSS. 
The  general  result  of  the  argument  would  lead  one  to  infer, 
1st,  That  at  common  law  the  Court  of  Chancery  had  the  power 
of  issuing  the  writ  both  in  term  time  and  vacation,  though  in 
practice  the  King's  Bench  was  more  commonly  applied  to  in 
term  time,  because  the  Chancery,  having  no  criminal  jurisdic- 
tion, had  a  difficulty  in  proceeding  where  the  return  was  good, 
but  it  appeared  that  the  prisoner  stood  charged  with  a  bailable 
offence:  2ndly,  That  the  Court  of  King's  Bench  certainly  had 
the  power  in  term  time,  but  not  so  certainly  the  individual 
judges  of  that  court  in  vacation  (see  3  B.     A.  420.  post)  :  Sdly* 
That  it  was  more  doubtful  whether  the  Court  of  Common 
Pleas,  or  the  individual  judges,  had  the  power  in  term  or  vaca- 
tion, except  in  the  case  of  privileged  persons;  and  that  the  in- 
ference drawn  from  the  expression  in  the  statute,  If)  Car*  h 
c.  10.  is  rather  attributable  to  a  desire  to  favour  the  liberty  of 
the  subject  than  to  be  supported  in  sound  reasoning*  The 
whole  case  is  interesting  and  valuable.    3  Comm.  1 33.  note  by 
Coleridge* 

In  the  King's  Bench  and  Common  Pleas  it  is  necessary  to 
apply  for  it  by  motion  to  the  court,  as  in  the  case  of  all  other 
prerogative  writs  (as  certiorari,  prohibition,  mandamus,  &C#). 
which  do  not  issue  as  of  mere  course,  without  showing  some 
probable  cause  why  the  extraordinary  power  of  the  crown  is 
called  in  to  the  party's  assistance.  2  Mod*  30f> :  1  Lev.  1.  For, 
as  was  argued  by  Lord  Chief  Justice  Vaughan,  Ci  it  is  granted 
on  motion,  because  it  cannot  be  had  of  course;  and  there 
is  therefore  no  necessity  to  grant  it:  for  the  court  ought 
to  he  satisfied  that  the  party  hath  a  probable  cause  to  be 
delivered."  2  Jon.  13.  And  this  seems  the  more  reasonable, 
because  when  once  granted,  the  person  to  whom  it  is  directed 
can  return  no  satisfactory  excuse  for  not  bringing  up  the  body 
of  the  prisoner.  Cro.  Jac>  543.  So  that  if  it  issued  of  mere 
course,  without  showing  to  the  court  or  judge  some  reasonable 
ground  for  awarding  it,  a  traitor  or  felon  under  sentence  of 
death,  a  soldier  or  mariner  in  the  king's  service,  a  wife,  a  child, 
a  relation,  or  a  domestic  confined  for  insanity,  or  other  pru- 
dential reasons,  might  obtain  a  temporary  enlargement  by  suing 
out  an  habeas  corpus,  though  sure  to  be  remanded  as  soon  as 
brought  up  to  the  court.  And  therefore  Cote,  when  chief 
justice,  did  not  scruple  to  deny  a  habeas  corpus  to  one  confined 
by  the  Court  of  Admiralty  for  piracy;  there  appearing  on  his 
own  showing  sufficient  grounds  to  confine  him.  3  Bulst.  27  i 
and  see  2  Rol.  Rep.  138.  On  the  other  hand,  if  a  probable 
ground  be  shown,  that  the  party  i<  imprisoned  without  just 
cause,  and  therefore  had  a  right  to  be  delivered  ;  the  writ  of 
habeas  corpus  is  then  a  v  ril  of  right  which  may  not  be  denied, 
but  ought  to  he  granted  to  every  man  that  is  committed,  or 
detained  in  prison,  or  otherwise  restrained,  though  it  he  by 
command  of  the  king,  the  privy  council,  or  any  other."  Com. 
Journ.  Ap.  1.  1628.    See  2  Inst.  0*15. 

In  a  recent  case  it  was  held  that  a  habeas  corpus  at  common 
law,  though  a  writ  of  right,  is  not  grantable  of  course,  but  only 
it  would  seem,  on  motion  in  term  time,  stating  a  probable  cause 
for  the  application,  and  verified  by  affidavit-  And  the  court 
doubted  whether,  under  the  31  Car.  2.  c.  2.  which  only  applies 
where  the  application  is  made  to  a  judge  in  vacation,  the  writ 
is  of  course.  Lord  Tenterden,  C,  J.,  said  that  the  above  statute 
"  makes  no  alteration  in  the  practice  of  the  courts  in  granting 
Writs  of  habeas  corpus ;  they  are  still  moved  for  in  term  time, 
upon  the  same  foundation  as  they  were  before  ;  and  when  a 
single  judge,  in  vacation  time,  grants  them  under  that  act,  in 
criminal  cases,  a  copy  of  the  commitment,  or  an  affidavit  of  the 
refusal  of  it,  must  be  laid  before  him."  Hothouses  case,  3  B* 
<fr  A,  420. 

A  peer  has  no  privilege  against  being  compelled  to  obey  a 
habeas  corpus,  and  if  he  refuses,  he  may  be  attached.  1  Burr. 
631. 

No  habeas  corpus  lies  for  an  enemy,  prisoner  of  war,  how- 
ever ill  used  or  deceived.    2  Blackst*  Rep,  1324.    Nor  for  a 


prisoner  of  war,  the  subject  of  a  neutral  power,  taken  in  the 
enemy's  service,  into  which  he  was  forced,  when  taken  prisoner 
by  them  in  an  English  ship.    2  Burr.  "65. 

The  application  under  the  13  G«  3.  c.  140.  ought  to  be  made 
to  a  judge  out  of  court.    2  Maul.  $  Sehv.  Rep.  ri$2. 

The  Court  of  Common  Pleas  refused  to  grant  habeas  corpus 
to  bring  up  a  prisoner  in  custody  upon  a  criminal  matter,  in 
order  to  his  being  charged  with  a  declaration  in  a  civil  action. 
2  New  Rep.  245.  See  also  9  East,  154 :  4  D-  #  R-  271.  Rut 
the  writ  was  granted  to  remove  a  prisoner  for  contempt,  into 
another  county,  to  take  his  trial  for  perjury.  1  Tgr,  385 1 
1  C.  %  L  45[). 

Though  it  would  seem  if  sailors  on  board  a  ship  are  to  he  pro* 
duced  as  witnesses,  and  have  been  served  with  a  subpoena,  and 
are  willing  to  attend,  a  habeas  corpus  ad  testificandum  may  be 
applied  for  under  the  43  G.  3.  c.  140,  directed  to  the  com* 
manding  officer,  on  affidavit  of  that  fact,  and  that  they  are 
material  witnesses;  yet  they  cannot  be  brought  up  against 
their  own  consent.    Cow  p.  672. 

The  court  thought  there  could  be  no  habeas  cotpus  to  bring 
up  a  prisoner  at  war  to  be  a  witness.  Lord  Mansfield  said  the 
presence  of  witnesses  who  are  prisoners  of  war  was  generally 
obtained  bv  an  order  from  the  secretary  of  state  :  and  an  appli- 
cation was  made  for  a  habeas  corpus  to  bring  up  such  a  prisoner, 
but  without  success.  Afterwards  a  rule  was  granted  to  show 
cause  why  the  defendant  should  not  consent  either  to  admit 
of  the  fact  of  the  capture,  or  that  the  prisoner  should  be 
examined  upon  interrogatories.  Dougl.  420.  (K)i>.)  Puriey  v. 
Nemnkam. 

Under  that  act  the  Court  of  Kings  Bench  will  «;r;mt  a 
habeas  corpus  to  the  warden  of  the  Fleet,  to  take  the  body  of 
a  debtor  confined  in  that  prison  before  a  magistrate,  to  be  ex- 
amined from  time  to  time,  on  a  charge  of  felony  or  misde- 
meanor.   5  B.  e?  A.  730. 

The  court  will  not  grant  a  habeas  corpus  to  bring  up  a 
defendant  under  sentence  of  imprisonment  for  a  misdemeanor 
to  enable  him  to  show  cause  in  person  against  a  rule  for  a 
criminal  information.  3  B.  cy  A.  679'  and  see  9  Price, 
147- 

But  in  case  of  a  question  of  identity  of  the  person  of  a  de- 
fendant to  an  information  who  is  in  prison,  the  Court  of  Ex* 
chequer  will  grant  a  habeas  corpus  to  bring  him  up  to  be  preset 
at  the  trial,  he  paying  the  costs.    1  Price,  403. 

All  persons,  whether  natives  or  foreigners,  have  a  right  to  a 
habeas  corpus.  The  court,  on  affidavit  suggesting  probable  cause 
to  believe  that  a  helpless  and  ignorant  female  foreigner  was  ex- 
hibited for  money  against  her  will,  granted  a  rule  on  her  keeper 
to  show  cause  why  a  writ  of  habeas  corpus  should  not  issue  ta 
bring  her  before  the  court,  and  directed  an  examination  before 
the  coroner  and  attorney  of  the  court  in  the  presence  of  the 
parties  applying  and  applied  against.    13  East>  1J)5« 

Besides  the  efficacy  of  the  writ  of  habeas  corpus  in  liberating 
the  subject  from  illegal  confinement  in  a  public  prison,  it  also 
extends  its  influence  to  remove  every  unjust  restraint  cf 
personal  freedom  in  private  life,  though  imposed  by  a  hush  and 
or  a  father;  but  when  women  or  infants  are  brought  before  the 
court  by  habeas  corpus,  the  court  will  only  set  them  free  from 
an  unmerited  or  unreasonable  confinement,  and  will  not  deter- 
mine the  validity  of  a  marriage,  or  the  right  to  the  guardianship, 
but  will  leave  them  at  liberty  to  choose  where  they  will  go  i 
and  if  there  be  any  reason  to  apprehend  they  will  be  seized  m 
returning  from  the  court,  thev  will  be  sent  home  under  tlie 
protection  of  an  officer.  But  if  a  child  is  too  young  to  have 
any  discretion  of  its  own,  then  the  court  will  deliver  it  into 
the  custody  of  its  parents,  or  the  person  who  appears  to  be  its 
legal  guardian.  See  2  Burr.  1434  where  all  the  prior  cases 
are  considered  by  Lord  Mansfield.  See  also  1  Ft  330:  Afro- 
982:  2  Lord  Raipn.  1354:  4  Burr.  1991*  u 

The  mother  of  an  infant  illegitimate  child  is  entitled  to 
the  custody  of  the  child  in  preference  to  the  father,  tnougU 


from  his  circumstances  he  may  be  better  able  to  educate  it 
j  jfm  Rep.  1 48.  See  also  5  T*  R.  278  :  5  East,  224.  n. 

It  is  otherwise  with  respect  to  a  legitimate  child,  even  where 
the  father  is  an  alien  enemy  domiciled  in  this  kingdom* 
5  East,  22 1. 

A  writ  of  habeas  corpus  was  issued  in  vacation  and  returned 
in  court,  to  bring  up  a  young  lady  who  had  been  decoyed 
away  from  her  father,  but  desired  to  continue  with  him. 

1  Burr,  606.  And  where  there  are  articles  of  separation,  a 
wife  may  have  the  writ  if  her  husband  confine  her.  1 3  East, 
173.  n. 

If  an  apprentice  of  above  the  age  of  eighteen,  having  been 
impressed,  afterwards  voluntarily  enter  into  the  king's  service, 
his  master  is  not  entitled  to  sue  out  an  habeas  corpus  to  bring 
him  up  to  be  discharged.  6  T.  /?,  497.  So  when  the  appren- 
tice is  protected  from  being  impressed,  but  is  willing  to  enter 
into  the  king's  service.  5  East,  38.  So  where  the  apprentice 
has  entered  into  the  king  s  service,  and  is  willing  to  return  to 
his  master.  7  T.  R*  745.  And,  without  reference  to  the  desire 
of  the  apprentice  to  stay  or  to  return,  the  court  will  not  grant 
the  habeas  corpus  on  the  application  of  the  muster;  lor  the 
object  of  that  writ  is  the  personal  liberty  of  the  party. 

If  a  person  be  in  custody,  and  also  indicted  for  some  offence 
in  the  inferior  court,  there  must,  besides  the  habeas  corpus  to 
remove  the  body,  be  a  certiorari  to  remove  the  record ;  for  as 
the  certiorari  alone  removes  not  the  body,  so  the  habeas  corpus 
alone  removes  not  the  record  itself,  but  only  the  prisoner  with 
the  cause  of  his  commitment ;  therefore,  although  upon  the 
habeas  corpus,  and  the  return  thereof,  the  court  can  judge  of 
the  sufficiency  or  insufficiency  of  the  return  and  commitment; 
and  bail  or  discharge,  or  remand  the  prisoner,  as  the  case  ap- 
pears upon  the  return;  yet  they  cannot  upon  the  bare  return 
of  the  habeas  corpus  give  any  judgment,  without  the  record 
itself  be  removed  by  certiorari :  but  the  same  stands  in  the 
same  force  it  did,  though  the  return  should  be  adjudged  in- 
sufficient and  the  party  discharged  thereupon  of  his  imprison- 
ment ;  and  the  court  below  may  issue  new  process  upon  the 
indictment  2  Hal  Hist.  P.  C.  210,  211:  1  SalL  352: 
Comb.  2. 

Soon  a  conviction  by  a  justice  of  peace,  the  court  will  not 
discharge  the  prisoner  on  exceptions  to  the  warrant  of  commit- 
ment, unless  the  conviction  is  also  returned  bv  certiorari. 

2  Str.  79  k 

While  the  habeas  corpus  is  pending,  it  suspends  the  power  of 
the  court  below ;  so  that  if  the  inferior  court  proceed  before 
the  return  of  the  writ,  the  proceedings  will  be  coram  non 
judice,  and  the  judge  of  such  inferior  court  is  liable  to  an  attach- 
ment   Cro.  Car.  79-  296;  1  Salk.  351. 

If  a  party  be  imprisoned  against  law,  though  he  is  entitled 
to  a  habeas  corpus,  yet  he  may  have  an  action  of  false  im- 
prisonment, in  which  he  shall  recover  damages  in  proportion  to 
the  injury  done  him.  F'ttz.  Corpus  cum  Causa,  2:  9  6\  44.  a  : 
2  hst.  55  :  ]0  //.  7-  17:  5  Co.  6*4:  11  Co.  93,  99- 

til.  As  upon  the  return  of  the  writ  the  court  is  to  judge, 
whether  the  cause  of  the  commitment  and  detainer  he  accord- 
ing to  law,  or  against  it ;  so  the  officer  or  parties  in  whose 
custody  the  prisoner  is,  must,  according  to  the  command  of  the 
writ,  certify,  on  the  return  thereof,  the  day,  cause  of  caption, 
and  detainer.    Eaugh.  137. 

In  extrajudicial  commitments,  the  warrant  of  commitment 
ought  to  be  returned  in  kmc  verba  on  a  habeas  corpus;  but 
when  a  man  is  committed  by  a  court  of  record,  it  is  in  the 
nature  of  an  execution  for  a  contempt,  and  in  such  case  the 
warrant  is  never  returned.  5  Mod.  150**  And  where  the  com- 
mitment is  by  a  court  of  competent  jurisdiction  to  a  proper 
officer  there  present  there  is  no  warrant,  and  the  gaoler  must 
return  the  truth  of  the  whole  matter.  1  Salt.  349-  The  cause 
of  imprisonment  must  be  particularly  set  forth  in  the  return  of 
the  habeas  corpus,  t)r  it  will  not  be  good,  fof  by  this  the  court 
may  judge  of  it;  and  with  a  paratum  habeo,  that  they  may 


either  discharge,  bail,  or  remand  the  prisoner.  2  Nels.  Abr. 
915:  Cro.  Jac.  543.  If  a  commitment  is  without  cause,  or  no 
cause  is  shown,  a  prisoner  mav  be  delivered  bv  habeas  corpus. 

1  Sialic.  348. 

It  has  been  adjudged,  thai  on  a  commitment  by  the  House 
of  Commons,  of  persons  for  contempt  and  breach  of  privilege, 
no  court  can  deliver  on  a  habeas  corpus:  but  Holt,  Ch.  J.  was 
of  a  contrary  opinion.  2  SalL  404.  503 :  3  WUt.  188  :  3  B.  $  A. 
410.  See  as  to  commitments  in  like  cases  by  the  House  of 
Lords,  8  Term  Rep.  K.  B.  314  :  and  in  which  case  one  com- 
mitted in  execution  by  the  House  of  Lords  for  a  breach  of 
privilege,  was  refused  to  be  discharged  by  the  Court  of  K.  B. 
upon  a  habeas  brought.  See  also  this  Diet.  tit.  Bail,  II.  Com- 
mitmetiL 

A  writ  of  error  may  be  allowed  by  the  king  in  such  a  case, 
&c,  and  it  is  not  to  be  denied  ex  dehito  jusiitice  ;  though  it  has 
been  a  doubt,  whether  any  writ  of  error  lay  upon  a  judgment 
given  on  a  habeas  corpus.  2  Salk.  404.  503.  A  man  may  not 
be  delivered  from  the  commitment  of  a  court  of  Oyer  and 
Terminer,  by  habeas  corpus,  without  writ  of  error :  and  where 
there  appears  to  be  good  cause,  and  a  defect  only  in  the  form  of 
the  commitment,  he  ought  not  to  be  discharged,  1  Salk, 
348. 

Where  a  man  is  committed  for  any  crime,  at  either  common 
law  or  by  act  of  parliament,  for  which  he  is  punishable  bv  in- 
dictment, a  return  that  he  was  committed,  till  discharged  hy 
due  course  of  law,  is  good.  But  if  the  commitment  be  in  pur- 
suance of  a  special  authority,  the  terms  of  the  commitment 
must  be  special,  and  exactly  pursue  that  authority ;  and  there- 
fore, if  it  do  not  appear  on  the  return  to  have  been  according 
to  that  authority*  the  return  will  be  bad.  2  BlacksL  Rep 
806",  807. 

The  return  must  answer  the  taking  as  well  as  the  detaining. 

2  W.  BL  1264. 

It  seems  a  sufficient  return  to  a  writ  of  habeas  corpus  that 
the  party  is  in  custody  under  the  sentence  of  a  court  of  com- 
petent jurisdiction  to  inquire  of  the  offence,  and  to  pass  such  a 
sentence  without  setting  forth  the  particular  circumstances 
necessary  to  warrant  the  sentence,    I  East,  306. 

Return,  u  I  had  not  at  the  time  of  receiving  this  writ,  nor 
have  1  since  had  the  body  of  A.  B,  detained  in  my  custody  so 
that  /  could  not  have  her,  &c."  was  held  a  bad  return,  and  an 
attachment  granted  against  the  party  who  made  it,  5  T.  R.  89. 

A  return  to  a  habeas  corpus  for  the  discharge  of  an  appren- 
tice above  the  age  of  twenty-one,  stating  the  custom  of  London 
that  every  citizen  and  freeman  of  the  city  may  take  as  an  ap- 
prentice any  person  above  the  age  of  fourteen,  and  under 
twenty- one,  to  serve  for  seven  years  or  more,  must  show  that 
the  apprentice  was  within  those  ages  when  he  bound  himself 
apprentice ;  for  the  court  will  not  intend  that  from  matter 
dehors  the  return.    2  M.  ey  S.  226. 

There  is  a  difference  in  the  return  of  a  habeas  corpus  where 
it  is  before  and  after  conviction ;  for  where  it  is  after  convic- 
tion, the  return  need  not  be  so  particular ;  and  though  not  so 
good  as  it  might  be,  yet,  if  sufficient  appears  upon  the  return 
to  justify  the  detention  of  a  prisoner,  the  court  will  remand 
him.    Fortesc.  272:  1  Ld.  R.  47:  1  SalL  348. 

It  seems  to  be  agreed,  that  no  one  can  in  any  case  contro- 
vert the  truth  of  the  return  to  a  habeas  corpus,  or  plead  or 
suggest  any  matter  repugnant  to  it ;  yet  it  hath  been  holden, 
that  a  man  may  confess  and  avoid  such  a  return  by  admitting 
the  truth  of  the  matters  contained  in  it,  and  suggesting  others 
not  repugnant,  which  take  off  the  effect  of  them.  Cro.  Eliz. 
821  :  5  Co.  71.  b  :  2  Hawk.  P.  C  c.  15.  §  78.  But  now  by 
virtue  of  the  stat.  56  G.  3.  c.  100.  §  4.  a  prisoner  brought  up 
under  a  habeas  corpus  issued  at  common  law  may  controvert 
the  truth  of  the  return.    4  B.  $  C.  136". 

It  seems,  that,  before  the  return  filed,  any  defect  in  form,  or 
the  want  of  an  averment  of  a  matter  of  fact,  may  be  amended  ; 
but  this  must  be  at  the  peril  of  the  officer,  in  the  same  man- 
ner as  if  the  return  Were  originally  what  it  is  after  the  amend- 
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ment.  After  the  return  is  filed,  it  becomes  a  record  of  the 
court,  and  cannot  be  amended,    1  Mod.  102,  103. 

In  like  manner  the  writ  may  be  amended  before  it  is  returned 
and  hied,  but  not  afterwards.    2  Lil.  Abr*  2. 

For  a  false  return  there  is  regularly  no  other  remedy  against 
the  officer  than  an  action  on  the  case  at  the  suit  of  the  party 
grieved,,  and  an  information  or  indictment  at  the  suit  of  the 
king.  6  Mod.  90:  1  Sulk.  34$.  But  no  action  ties  until  the 
return  be  filed.    1  Sulk.  352. 

IV,  Upon  the  return  of  the  habeas  corpus,  the  prisoner 
is  regularly  to  be  discharged,  bailed,  or  remanded  ;  but  if  it  be 
doubtful  which  the  court  ought  to  do,  it  is  said  that  the 
prisoner  may  be  bailed  to  appear  de  die  in  diem,  till  the  matter 
is  determined.    5  Mod.  22:  Style*  Id. 

By  the  Petition  of  Right,  1(>  Car.  1.  c.  10.  already  mentioned, 
the  court  must,  within  three  days  after  the  return  of  the  habeas 
corpus,  either  discharge,  bail,  or  remand  the  prisoner.  But  it 
seems  that  a  commitment  by  the  Court  of  King  s  Bench,  to  the 
Marshal  sea,  is  a  remanding,  being  an  imprisonment  within  the 
statute,    5  Mod.  22. 

Also  it  hath  been  ruled,  that  the  Court  of  King's  Bench 
may,  after  the  return  of  the  habeas  corpus  is  filed,  remand  the 
prisoner  to  the  same  gaol  from  wThenee  he  came,  and  order  him 
to  be  brought  up  from  time  to  time,  till  they  shall  have  deter- 
mined whether  it  is  proper  to  bail,  discharge,  or  remand  him 
absolutely.    1  Vent.  330. 

And  though  in  doubtful  cases  the  court  is  to  bail,  or  dis- 
charge the  party  on  the  term  of  the  habeas  corpus,  yet  if  a 
person  be  convicted,  and  the  conviction  on  the  return  of  the 
habeas  corpus  appears  only  defective  in  point  of  form,  it  is  at 
the  election  of  the  court  either  to  discharge  the  party,  or  oblige 
him  to  bring  his  writ  of  error.    1  StilL  348:  5  Mod.  1&  20. 

In  all  cases  where  a  prisoner  is  brought  up  by  habeas 
corpus  to  be  discharged  or  admitted  to  bail,  the  party  (who  is 
to  contend  that  the  commitment  wa3  proper)  has  a  right  to 
reasonable  notice;  and  where  notice  was  nut  received  until  four 
o'clock  on  Saturday  for  Monday,  it  was  held  too  late.  Bromley's 
case,  2  Jac.  $  W.  453. 

It  was  held,  that  a  prisoner,  committed  for  treason  by  a  rule 
of Court  of  the  K.  B.,  could  not  under  the  7th  section  of  the  j 
31  Car.  2.  c.  2.  petition  to  be  bailed;  for  his  was  not  a  com-  \ 
mitment  by  warrant  within  the  meaning  of  the  act.  1  Sir. 
1 42  :  1 0  Mod.  429 :  Pratt,  C.J.  diss.  But  if  the  chief  justice 
of  the  K.  B,  commrt  a  person  to  the  custody  of  the  marshal  by 
his  warrant,  he  ought  to  be  brought  up  by  habeas  corpus,  and 
not  by  rule  of  court.    1  Salk.  34*}. 

Where  a  prisoner,  charged  with  treason  done  in  Scotland, 
applied  for  a  habeas  corpus  to  be  bailed,  the  court  said  they 
6oiiM  not  grant  it;  for  the  object  of  the  application  under  the 
7th  section  was  to  enable  the  prisoner  to  be  tried ;  and  the 
K.  B.  cannot  try  a  treason  committed  in  Scotland.  1  Sir.  308. 
So  the  court  refused  to  bail  a  party  committed  for  treason  com- 
mitted in  Surrey,  as  his  prayer  to  be  brought  to  trial  should 
have  been  entered  at  the  assizes  for  that  county.  The  court 
will  therefore  in  such  a  case  send  the  prisoner  by  habeas  corpus 
to  the  assize,  where  he  must  make  a  new  prayer ;  for  the  K.  B. 
cannot  originally  hold  pleas  of  felony  arising  out  of  Middlesex. 
}  Ld.  R.  ex. 

To  entitle  a  prisoner  committed  for  treason  or  felony,  to  be 
bailed  under  the  7th  section  of  the  act,  he  must  enter  his 
prayer  the  first  week  of  the  term,  or  first  day  after  the  sessions 
of  Oyer  and  Terminer  next  after  his  commitment.  But  if 
the  1  'lalk'as  Corpus  Act  is  suspended  for  a  time,  he  need  not 
enter  his  prayer  until  the  first  week  of  the  term,  or  first  day  of 
the  sessions,  after  the  expiration  of  the  suspension  act.  1  Salk. 
]()[.  Although  the  7th  section  makes  an  exception  to  the 
ri^ht  of  a  prisoner  to  be  bailed,  ci  where  it  appears  upon  oath 
that  the  Witnesses  for  the  king  cannot  be  produced  f  yet  if  one 
of  the  witnesses  only  be  sick,  and  therefore  cannot  be  produced, 
this  is  a  case  within  the  exception.    Comb.  6. 


If  a  person  be  committed  by  the  Admiralty  in  execution,  he 
is  not  removable  by  habeas  corpus  into  B.  R.  to  answer  an 
action  brought  against  him  there;  but  it  might  be  otherwise  if 
an  action  had  been  before  depending,  ]  Salk.  351.  Where  there 
is  an  action  in  B.  It.  precedent  to  the  king's  suit,  on  which  the 
party  is  out  on  bail,  habeas  corpus  may  be  brought  by  the  bail, 
&c.,  and  the  prisoner  turned  over;  though  this  was  greatly 
opposed  in  favour  of  the  king's  execution,    lb,  353. 

The  court  discharged  an  impressed  seaman  after  the  expi- 
ration of  the  two  years  of  his  protection,  the  application  fft 
his  discharge  having  been  made  within  that  time.  $>  East's 
Rip.  21. 

Where  persons  detained  without  any  warrant  on  board  one 
of  his  Majesty's  ships  of  war  on  a  charge  of  smuggling,  and 
on  suspicion  of  murder,  was  brought  up  by  writ  of  habeas 
corpus,  and  it  appeared  by  the  return,  and  to  a  certiorari  issued 
at  the  same  time,  that  the  prisoners  might  be  guilty  of  the 
offences  imputed  to  them,  the  court  refused  to  discharge  them 
out  of  custody,  and  committed  them  to  the  custody  of  the 
marshal,  to  be  taken  before  some  competent  authority  to  he  ex- 
amined touching  the  matters  contained  in  the  returns,  and  to 
be  further  dealt  with  according  to  law.    I  B.  <§•  C.  258. 

If  the  steward  of  an  inferior  court  proceeds  after  an  habeas 
corpus  delivered  and  allowed,  the  proceedings  are  void,  and  the 
Court  of  B.  H.  will  award  a  supersedeas,  and  grant  an  attach- 
ment against  the  steward  for  the  contempt.  Cm.  Car.  79.  20g, 
A  habeas  corpus  suspends  the  power  of  the  court  below,  so 
that  if  they  proceed,  it  is  void,  and  eoram  nan  jttdice.  And  on 
a  habeas  corpus,  if  the  record  be  hied,  no  procedendo  can  go  to 
the  court  below  ;  but  where  a  record  below  is  not  hied,  or  not 
returned,  it  may  be  granted.    1  Salk.  352. 

A  habeas  corpus  cum  causa  removes  the  body  of  the  party 
for  whom  granted,  and  all  the  causes  depending  against  hira 
(but  see  stai.  12  G.  1.  c.  2Q.  ante,  I.);  and  if  upon  the  return 
thereof  the  officer  doth  not  return  all  the  causes,  &c,  it  is  an 
escape  in  him.  2  Lit.  Abr.  2.  A  judge  will  not  grant  a  habeas 
corpus  in  the  vacation  for  a  prisoner  to  follow  his  suits ;  but 
the  court  may  grant  a  special  habeas  corpus  for  a  prisoner  to 
be  at  his  trial  in  the  vacation  time.  Ibid*  3.  And  the  court 
may  grant  a  habeas  corpus  to  bring  a  prisoner,  not  in  prison 
on.  execution,  out  of  prison,  to  be  a  witness  at  a.  trial ;  though 
it  is  at  the  peril  of  the  party  suing  out  the  writ,  that  the 
prisoner  do  not  escape.  Style,  119*  And  where  there  is  no 
collusion,  even  a  prisoner  in  execution  may  be  brought  up  as  a 
witness.  3  Burr.  144(X  But  no  person  ought  to  take  out  a 
habeas  corpus  for  any  one  in  prison,  without  his  consent ;  ex- 
cept it  be  to  turn  him  over  to  B.  R.  or  charge  him  with  an 
action  in  court.  2  Lit.  A  man  brought  into  B.  II.  by  habeas 
corpus  shall  not  be  moved  thence  till  he  has  answered  there ; 
he  shall  be  detained  until  then,  and  after  he  may  he  removed. 
1  Salk.  350. 

A  person  Is  in  custody  upon  a  criminal,  and  also  on  a  civil, 
matter :  if  he  would  move  himself  by  habeas  corpus,  there 
ought  to  be  but  one  habeas  corpus  on  the  crown  side  or  plea 
side,  and  both  causes  are  to  be  returned.  Mod.  Cas*  133.  If 
there  be  judgment  against  a  defendant  in  the  Court  of  B- 
and  another  in  C.  B.  on  which  he  is  in  execution  in  the  Fleet, 
he  may  have  a  habeas  corpus  to  remove  himself  into  b\  K. 
where- he  shall  be  in  custody  of  the  marshal  for  both  debts. 
Dyer,  132. 

Where  an  action  is  founded  on  the  custom  of  London  for  a 
thing  actionable  there,  and  not  elsewhere  ;  if  it  be  removed  by 
habeas  corpus,  a  procedendo  shall  be  granted :  but  the  declara- 
tion itself  ought  to  be  returned  upon  the  habeas  corpus,  and 
then  the  court  will  see  what  was  the  cause,  &c.  For  the  special 
matter  and  all  the  proceedings  are  to  be  in  the  return  in  this 
case ;  as  well  as  in  an  action  on  a  bye-law,  to  take  notice 
thereof.  Carik.  75,  7(>\  Before  a  habeas  corpus  is  returned 
and  filed,  it  may  be  amended ;  but  not  afterwards.  2  LtL  Ahr.  2. 

A  feme  covert  was  arrested  in  London,  as  a  sole-trader,  and 
discharged  by  a  judge  of  B.  R.  on  habeas  corpus,  bail  being 
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nut  in  to  appear  in  B.  R.  The  next  term,  on  motion,  the  court 
granted  a  procedendo,  affidavit  of  plaintiffs  cause  of  action,  &c. 
I>eing  made;  for  plaintiff  could  only  proceed  in  London.  See 
3  Burr.  1 77(> ;  wherein  the  reason  of  the  procedendo  being 
granted*  is  fully  discussed  and  determined*  See  tit.  Procedendo. 
*  HABEAS  CORPORA  JURA  TO  RUM.  A  writ  which 
lies  to  compel  the  attendance  of  a  jury,  or  any  of  them,  upon 
the  vetnre  facias  for  the  trial  of  a  cause  brought  to  issue.  See 

tit.  Jury* 

HABENDUM.    See  tit.  Deed,  II.  4. 

HABENTIA.  Riches.  In  some  ancient  charters,  hahenles 
hairlines  is  taken  for  rich  men  ;  and  we  read,  AVc  Rex  suum 
post  um  required,  vet  habente s  homines  quos  uos  dicimus  feasting 
men.    Moth  .fug/,  lorn.  1.  p.  100. 

HABERDASHER.  A  dealer  in  miscellaneous  goods  and 
merchandises:  apparently  derived  from  avoirdupois  corruptly 
written  habher~de-pois,  the  weight  with  which  goods  of  all 
sorts  were  weighed  which  were  not  weighed  by  troy  weight : 
these  being  very  numerous,  haber-de-poisery,  or  haberdashery 
was  gradually  applied  to  any  mixture  of  various  articles  of 
merchandise.  See  (repealed)  stat,  9  Ed.  3.  d.  I.e.  1  :  25  Ed.  3. 
si.  3.  (vulgo  sL  4.)  c  2. 

HABERE  FACIAS  POSSESSIONEM.  A  judicial  writ 
that  lies  where  one  hath  recovered  a  term  for  years  in  action 
of  ejectione  jirmoe,  to  put  him  into  possession.  f\  N*  B.  K>7 
And  one  may  have  a  new  writ,  if  a  former  be  not  well  exe- 
cuted. Mich.  21  Car.  1.  B.  R.  A  sheriff  delivered  possession  in 
the  morning  by  virtue  of  an  habere  facias  possessionem,  and 
some  time  in  the  same  day,  after  he  was  gone,  the  defendant 
turned  the  plaintiff  out  of  possession  ;  it  was  held,  that  if  he 
had  been  turned  out  immediately,  or  whilst  the  sheriff  or  his 
officers  were  there,  an  attachment  might  be  granted  against 
the  defendant;  for  this  had  been  a  disturbance  in  contempt  of 
the  execution  ;  but  it  being  several  hours  after  the  plaintiff  was 
in  possession,  the  court  doubted,  but  agreed  to  grant  a  new 
habere  facias,  &c.  1  Salk.  321.  But  where  the  party  was 
put  into  possession  in  February,  1806',  and  the  writ  was  never 
returned,  and  in  October,  1807,  he  was  turned  out  by  the 
party  against  whom  he  had  recovered  the  premises,  the  court 
refused  a  new  writ.    I  Taunt.  55. 

If  the  sheriff  deliver  possession  of  more  than  is  contained  in 
the  writ  of  habere  facias  possessionem,  an  action  on  the  case 
will  lie  against  him,  or  an  assize  for  the  lands.  Style,  238. 
The  sheriff  cannot  return  upon  this  writ  that  another  is  tenant 
of  the  land  by  right,  but  must  execute  the  writ,  for  that  will 
not  come  in  issue  between  the  demandant  and  him,  6  Rep. 
52.    See  this  Diet,  tits.  Ejectment,  VII.  ;  Execution. 

HABERE  FACIAS  SEISINAM.  A  writ  directed  to  the 
sheriff,  to  give  seisin  of  a  freehold  estate  recovered  in  the 
kings  courts,  by  eject  tone  frmce,  or  other  action.  Old  Nat. 
Br.  154.  The  sheriff  may  raise  the  ]X)sse  comitatus  in  his 
assistance,  to  execute  these  writs;  and  where  a  house  is  reco- 
vered in  a  real  action,  or  by  ejectment,  the  sheriff  may  break 
open  the  doors  to  deliver  possession  and  seisin  thereof,  but  he 
ought  to  signify  the  cause  of  his  coming,  and  rcijuest  that  the 
doors  may  be  opened.    5  Rep.  91 « 

This  writ  also  issued  sometimes  out  of  the  records  of  a  fine, 
to  give  the  cog&isee  seisin  of  the  land  whereof  the  fine  was 
levied.    West.  Symb.  par.  2. 

And  there  is  a  writ  called  habere  facias  seisinam,  ubi  Rex 
habuit  annum,  diem  et  v  fist  tern  ;  for  the  delivery  of  lands  to  the 
lord  of  the  fee,  after  the  king  hath  had  the  year,  day,  and 
waste  in  the  lands  of  a  person  convict  of  felony.  Reg.  Orig. 
156".   See  tit.  Execution, 

HABERE  FACIAS  VISUM.  A  writ  that  lay  in  divers 
casts  in  real  actions,  as  in  formedon,  where  a  view  was 
required  to  be  taken  of  the  lands  in  controversy.  Red,  Jud. 
2(5,  28.  &c.    F.  A\  B.     See  tit.  Jury, 

HABERGEON.  From  Germ,  h/rfs,  coUum,  and  liergcn, 
legere.']  An  helmet  which  covered  the  head  and  shoulders. 
Blount. 


HABERJECTS,  haubergeta>r\  A  sort  of  cloths  of  a  mixed 
colour,  mentioned  in  Magna  Charla,  cap.  26. 

HABILIMENTS  OF  WAR.  Armour,  utensils,  or  provi- 
sions for  the  maintaining  of  war.    3  Elh.  c,  4. 

HABIT  ANT)  REPUTE.   Held  and  reputed.  Scotch  Diet. 

HA13LE,  Fr.]  A  sea- port  town;  this  word  was  used  in 
27  H.  6.  c.  3  ;  repealed  by  3  G.  4.  c.  41.  §  1, 

HACHIA,  A  hack,  pick,  or  instrument  for  di&ifin& 
Flacit.2  Ed,  3.  **  B 

HACKNEY  COACHES  AND  CHAIRS.  Hackney 
coaches  were  first  regulated  by  the  9  Anne,  c.  23.  and  various 
other  statutes  have  been  since  passed  for  that  purpose,  all  of 
which  are  repealed  by  the  J  and  2  IV.  4.  c.  22.  Under  this  act 
the  drivers  are  punishable  summarily  before  a  justice  for  any 
imposition  or  misbehaviour. 

HADBOTE,  Sax.]  A  re  com  pence  or  amends  for  violence 
offered  to  persons  in  holy  orders.    Sax.  Diet. 

HADE  OF  LAND,  hada  terrcef\  Is  a  small  quantity  of 
land,  thus  expressed  : — Sursum  reddidit  in  mantts  domini  duax 
acras  terrce  continentes  decern  feUones  el  duas  hadas,  Angtice 
ten  ridges,  and  two  hades,  $fc.  Rot.  Cnr.  Matter,  de  Ortetou, 
Anno  10*  Jac. 

HADERUNGA.  Respect  or  distinction  of  persons ;  from 
the  Sax.  had,  persona,  and  arung,  honoured  and  admired. 
Leg.  Ethel  red. 

1IADGONEL,  Sax.^  Seems  to  be  a  tax  or  mulct.  Mon. 
Anglpar.  l.fol  302, 

HiEREDE  ABDUCTO.  A  writ  that  anciently  lay  for  the 
lord,  who  having  by  right  the  wardship  of  his  tenant  under 
age,  could  not  come  by  his  hody,  the  same  being  carried  away 
by  another  person.    Old  Nat.  Br.  93. 

"  H/EREDE  DELIBERANDO  ALTERI,  QUI  HABET 
CUSTODIAM  TERRiE.  A  writ  directed  to  the  sheriff  to 
require  one  that  had  the  body  of  an  heir  being  in  ward,  to 
deliver  him  to  the  person  whose  ward  he  was  by  reason  of  his 
land.    Reg*  Orig,  \6l. 

HJEREDE  BAPTO.    See  Ravishment  of  Guard,  Reg 
Oris,  i  (13. 

FLEREDIPETA.  The  next  heir  to  lands.  Leg.  H.  I.e.  TO 

HiEREDITAS  J  AC  ENS.  An  estate  to  which  the  title 
has  not  been  completed  in  the  person  of  the  heir.  Bell's 
Scotch  Law  Diet. 

BfJEEETICQ  COMBURENDO.  A  writ  that  lay  against 
an  heretic,  who  having  b^en  convicted  of  heresy  by  the  bishop, 
and  abjured  it,  afterwards  fell  into  the  same  again,  or  some 
other,  and  was  thereupon  delivered  over  to  the  secular  power. 
F.  N.  B.  (>£).  By  this  writ,  grantable  out  of  Chancery,  upon 
a  certificate  of  such  conviction,  heretics w ere  burnt;  and  so 
were  likewise  wtu-hes,  sorcerers,  &c.  But  the  writ  de  hcrctico 
comburendo  lies  not  at  this  day.  12  Rep.  93.  Stat.  2Q  Car.  2, 
c,  9'    See  tit.  Heresy. 

HAFNE,  Danish,  a  haven  or  port,]  Hafne  courts  are 
granted,  inter  alia,  by  letters  patent  of  Richard,  Duke  of 
Gloucester,  Admiral  of  England.    XA*  Aug.  anno  5  Ed.  4, 

HAG  A,  Sax.  mansio.~]  A  house  in  a  city  or  borough. 
Domesday.  An  ancient  anonymous  author  expounds  haga  to 
be  a  house  and  simp,  domus  cum  shopa ;  and  in  a  book  which 
belonged  to  the  abbey  of  St.  Austin  in  Canterbury,  mention  is 
maxle  of  hagan  monachis,  &c.    See  Co,  Lit.  56. 

HAGIA,  Sax.  hag,  melted  into  hay,  whence  haia.~]  A 
hedge.    Mon.  Angl.  torn  2.  p.  21 3. 

HAIA.  A  hedge:  sometimes  taken  for  a  park,  &c.  en- 
closed. Bract,  lib.  2.  c.  40.  And  kaiement  is  used  for  a  hedge- 
fence.  Rot,  Inq.  36  Ed.  3.  And  haiebote  for  the  permission 
to  take  thorns,  \c.  to  make  or  repair  hedges. 

HAIL-SHOT.  The  stat.  3  Ed.  (>'.  against  shooting  of  hail- 
shot,  or  more  pellets  than  one,  by  any  person  under  the  degree 
of  a  lord,  &c.  is  repealed.    Stat.  6  and  7  W*  S,  c,  13. 

HAIMSUCKEN.    See  ^memhetu 

HAIR  POWDER  Not  to  he  mixed  with  lime,  alabaster, 
&c.     Slat.  4  G,  2.  c.  14.    Vide  Starch  Powder.  Persona 


H  A  I. 


HAN 


wearing  hair  powder  are  subjected  to  certain  annual  duties, 
See  48  G.  3.  c.  55. 

HAKE.  A  sort  of  fish  dried  and  suited;  hence  the  pro- 
verb obtains  in  Kent,  As  dry  as  a  hake.  Paroch.  Antiq.  8? 5. 
Spchn. 

HAKETON.    A  military  coat  of  defence.   Wals.  in  Ed.  3. 

HALF-BLOOD.    See  tits.  Descent,  Executor. 

HALFENDEAL.  The  moiety,  or  one  half  of  a  thing; 
as  jdrdingdeal  is  a  quarter,  or  fourth  part  of  an  acre  of 
land,  &c. 

HALF  MARK,  dimidia  marhaf.~\  A  noble,  or  i\s.  Sri.  in 
money.  If  a  writ  of  right  is  brought,  and  the  seisin  of  the 
plaintiff  or  his  ancestor  be  alleged,  the  seisin  is  not  traversable 
by  the  defendant,  but  lie  must  rendu'  the  half  mark  for  the 
inquiry  of  the  seisin;  which  is  as  much  as  to  say,  that  though 
t lie  defendant  shall  not  be  admitted  to  deny  that  the  plaintiff 
or  his  ancestors  were  seised  of  the  land  in  question,  and  to 
prove  his  denial,  yet  he  may  be  allowed  to  tender  half  a  mark 
m  money,  to  have  an  inquiry  made,  whether  the  plaintiff,  &e. 
were  so  seised  or  not-  F.  N.  B.  5  :  Old  Nat.  Br.  26.  But 
in  a  writ  of  advowson  brought  by  the  king,  the  defendant  may 
be  permitted  to  traverse  the  seisin,  by  licence  obtained  from 
the  king's  serjeant,  so  that  the  defendant  shall  not  be  obliged 
to  proffer  the  half  mark,  &c.    F.  N,  B.  31 . 

HALF-SEAL,  is  what  is  used  in  the  Chancery,  for  sealing 
of  commission*  to  delegates,  upon  any  appeal  to  the  Court  of 
Delegates,  either  in  ecclesiastical  or  marine  causes*  3  Eliz.  a  5. 

HALF-TONGUE.  Stat.  11  //.  7.  c.  21.  See  Medietas 
Linguce,  as  to  pleas  and  trials  of  foreigners,  and  tits,  Jury, 
Trial* 

HALKE.  From  Sax.  heall,  i.  e.  angulus.^  An  hole; 
seeking  in  every  halkeJ  &c* 

HALL,  Lat.  hall  a,  Sax.  heall.~\  Was  anciently  taken  for 
a  mansion-house  or  habitation,  being  mentioned  as  such  in 
Domesday,  and  other  records ;  and  this  word  is  retained  in 
many  counties  of  Knglami,  especially  in  the  county  palatine  of 
Chester,  where  almost  every  gentleman  of  quality's  seat  is 
called  a  balk  Public  meetings  of  corporations  are  called 
common  halls, 

HALLAGE.  Toll  paid  fur  goods  or  merchandize  vended 
in  a  hall  ;  and  particularly  applied  to  a  fee  or  toll  due  for  cloth 
brought  for  sale  to  Blackwell  Hall  in  London.  Lords  of  fairs 
or  markets  are  entitled  to  this  fee.    6  Rep,  62. 

HAL  LA  MAS.  The  day  of  All  Hallows  or  All  Saints, 
viz.  November  1  ;  and  one  of  the  cross  quarters  of  the  year  was 
computed  in  ancient  writings  from  Hallamas  to  Candlemas* 
C  07V  el. 

H  ALL  A  M  S  H I R  E .  A  part  of  the  county  of  York,  an- 
ciently so  called,  in  which  the  town  of  Sheffield  stands.  See 
staL  21  Jac.  I.  c.  23. 

HALL  MOTE,  or  HALLIMOTE,  Sax.  heall,  i.  e.  aula, 
and  gemote,  conventus.]  That  court  among  the  Saxons  which 
we  now  call  a  court  baron :  and  the  etymology  is  from  the 
meeting  of  the  tenants  of  one  hall  or  manor.  The  name  is 
still  kept  up  in  several  places  in  Herefordshire;  and  in  the 
records  of  Hereford  this  court  is  entered  as  follows,  viz. 
tc  Hereford  palatium,  ad  halimot  ibidem  lent,  11  die  Octob. 
Anno  Rcgni  Regit  Han.  f>."  See.  It  has  been  sometimes  taken 
for  a  convention  of  citizens  in  their  public  hall,  where  they 
held  their  courts,  which  wTas  also  called  foikmote  and  halmote : 
but  the  word  halimot e  is  rather  the  lord's  court  held  within 
the  manor,  in  which  the  differences  between  the  tenants  were 
determined.    See  Leg.  II.  1.  c.  10. 

HALYMOTE,  is  properly  an  holy  or  ecclesiastical  court : 
but  there  is  a  court  in  London,  formerly  held  on  the  Sunday 
next  before  St.  Thomas's  day,  called  the  hahpnote  or  holt/  court, 
curia  sanctiinotus,  for  regulating  the  bakers  of  the  city,  &c. 
Blount.    See  tit.  London. 

HALYWERCFOLK.  Hohpvorkjblk,  or  people  who  en- 
joyed lands  by  the  service  of  repairing  or  defending  a  church 
or  sepulchre ;  for  which  pious  labours  they  were  exempt  from 


all  feudal  and  military  services.  It  did  signify  such  of  the 
province  of  Durham  in  particular  as  held  their  lands  to  defend 
the  corpse  of  St  Cuthbert,  and  who  claimed  the  privilege  not 
to  be  forced  to  go  out  of  the  bishoprick,  either  by  the  km*  or 
bishop;  Hist.  Dunelm.  apud  Wartoni  Angl.  Sax.  par.  L  n  740* 
Mm,  Angl  L  512:  Blount.  1        *'  J' 

HAM.  A  Saxon  word,  used  for  a  place  of  dwelling ;  a 
village  or  town;  hence  the  termination  of  some  of  our  towns 
as  Nottingham,  Buckingham,  &c.  Also  a  home  close,  or  little 
narrow  meadow,  is  called  ham.  Blount. 

H  AMBLING  or  HAM  ELI  NG  OF  DOGS.  The  an- 
cu.-nt  term  used  bv  foresters  for  expeditating,     Man  wood 

HAMBURGH  COMPANY.  The  oldest  of  our  trading 
companies j  being  first  chartered  by  Henry  IV.  in  1  406,  and 
heretofore  more  usually  called  Merchants  Adventurers.  Its 
members  took  warning  from  the  repeated  complaints  made  of 
their  monopoly  (the  last  of  which  was  in  l(>(il),  and  facili- 
tated the  admission  by  private  regulations  made  by  themselves. 
Added  to  this,  it  was,  like  the  Hudson's  Bay  Company,  with* 
out  any  parliamentary  sanction  ;  and  was  not  able  even  during 
the  reigns  of  Charles  IL  and  James  II.  to  protect  its  exclusive 
privileges  against  the  separate  adventurers.  See  Reeves's  Law 
of  ' Shipping  and  Navigation* 

HAMESECKEN."  See  Homesoken. 

HAMFARE.  Breach  of  the  peace  in  a  house.  Brampton 
in  Legibus  H.  1.  c.  80.    See  Homesoken. 

HAMLET;  HEMEL;  HAM  PS  EL,  From  the  Sax,  ham, 
i.  e.  domus,  and  Germ.  Lat.  membrum/]  A  little  village,  or 
part  of  a  village  or  parish  ;  of  which  three  words,  hamlet  is 
now  only  used,  though  Kitchen  mentions  the  other  two,  kamet 
and  hampsel.  By  S pel  man  there  is  a  difference  between  villain 
integrum,  villain  dinddiani,  and  hamletam ;  a  hamlet  being 
epur.  medietatem  friborgi  non  obtinuit,  hoc  est,  ubi  5  ea  pi  tales 
ptegii  non  deprehensi  sint.  Slowe  expounds  it  to  be  the  scat  of 
a  freeholder.  Several  country  towns  have  hamlets,  as  there 
may  be  several  hamlets  in  a  parish  ;  and  some  particular  places 
may  be  out  of  a  town  or  hamlet,  though  not  out  of  the  county. 
Wood,  3. 

A  vill  and  hamlet  are,  in  common  acceptation,  synonymous 
terms.    4  Y'  R.  5.30 

H  A  M  SO  C  A,  or  HA  M  SO  K  E  N.    See  Homesoken. 

HANAPER  OFFICE.  One  of  the  offices  so  called,  be- 
longing to  the  Court  of  Chancery.  Writs  relating  to  the 
business  of  the  subject  and  their  returns,  were,  according  to 
the  simplicity  of  ancient  times,  originally  kept  in  an  hamper, 
in  hanapcrio  ;  and  the  others,  relating  to  such  matters  wherein 
the  crown  is  immediately  or  mediately  concerned,  were  pre- 
served in  a  little  sack  or  bag,  in  pared  bagd;  and  thence  hath 
arisen  the  distinction  of  the  Hanaper  Office,  and  Petty  Bag 
Office,  Which  both  belong  to  the  common  law  court  in  Chancery. 
3  Comm.  49.    See  tit.  Chancery. 

HAN  1)35 O ROW.  A  surety  or  manual  pledge,  i.  e,  an 
inferior  undertaker;  for  headborow  is  the  superior  or  chief* 
Spelm* 

HAND  IN  AND  OUT,  is  the  name  of  an  unlawful  game 
now  disused,  and  prohibited  bv  stat.  17  Ed.  4.  c.  2* 

HANDFUL,  or  HAND-HIGH,  in  measuring  horses,  is 
four  inches  bv  the  standard.    Stat.  33  H.  8.  c.  5. 

HANDGRITH,  from  Sax.  hond,  manus,  and  grllh,  pax.] 
Peace  or  protection  given  by  the  king,  with  his  own  hand. 
Leg.  H.  1 . 

H  A  NjD-GUN.  An  engine  to  destroy  game.  StaL  33  H.  8. 
See  tit.  Game. 

HAND-H ABEND.  A  thief  caught  in  the  very  fact, 
having  the  goods  stolen  in  his  hand.  Leg.  IL  h  e.  59' 
BracL  lib.  3.  tract.  2.  c.  H.  32.  35  :  Fleta,  lib.  h  c.  38.  See 
Backbcrinde. 

HAND-WRITING.    See  Evidence. 

HANDY- WARP.  A  kind  of  cloth.  StaL  4  and  5  P> 
c*  5. 

HANGING,    See  tits.  Execution,  Romkide,  III.  3, 
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HANGW1TE,  or  HAXGWIT.  From  Sax.  hang  en,  i.  c. 
sugpendere,  and  wife,  muleta.]  A  liberty  granted  to  a  person, 
whereby  be  is  quit  of  a  felon  or  thief  hanged  without  judg- 
ment, or  escaped  out  of  custody.  RasiaL  We  read  it  inter- 
preted to  be  quit  de  laron  pendu  sans  serjeans  le  Roy,  i.  e. 
without  legal  trial :  and  elsewhere  mulct  a  pro  latrone  prceter 
juris  exigeniiam  suspenso  vel  ehtpso.  And  it  may  signify  a 
Liberty,  whereby  a  lord  challenges  the  forfeiture  for  him  who 
hangs  himself  within  the  lord's  fee.  Domesday. 

HAN  IG.  A  term  for  customary  labour  to  be  done  and 
performed.    Man.  AtigL  torn.  2.  p.  26 U 

HAN  PER,  or  HAN  APE  It,  hamperiumr\  The  hanaper 
of  the  Chancery :  it  seems  to  be  the  same  as.yfrcwj  originally 
in  the  Latin.    10  Ric.  2.  c.  1.    See  Hanaper. 

HANSE.  An  old  Gothic  word,  or  from  the  German 
hanxaJ]  A  society  of  merchants,  for  the  good  usage  and  safe 
passage  of  merchandise  from  one  kingdom  to  another.  The 
hanse,  or  mercatorum  societas,  was  and  in  part  yet  is  endowed 
with  many  large  privileges  by  princes  within  their  territories, 
and  had  four  principal  seats  or  staples,  w  here  the  Almain,  or 
German  and  Dutch  merchants,  being  the  founders  of  this 
society,  had  an  especial  house,  one  of  which  was  here  in 
London,  called  the  Steel  Yard.  They  had  many  privileges 
under  ancient  statutes. 

Towards  the  middle  of  the  thirteenth  century  the  nations 
around  the  Baltic  were  extremely  barbarous,  and  infested  that 
sea  with  their  piracies:  this  obliged  the  cities  of  Lubeck  and 
Hamburgh,  soon  after  they  began  to  open  some  trade  with 
these  people,  to  enter  into  a  league  of  mutual  defence.  They 
derived  such  advantages  from  this  union,  that  other  towns, 
hence  called  hans-tow  ns,  acceded  to  their  confederacy,  and 
in  a  short  time  eighty  of  the  most  considerable  cities  scattered 
through  those  vast  countries  which  stretch  from  the  bottom  of 
the  Baltic  to  Cologne  on  the  Rhine,  joined  in  the  famous 
Hanseatic  league,  which  became  so  formidable,  that  its  alli- 
ance was  courted,  and  its  enmity  dreaded,  by  the  greatest 
monarchs.  The  members  of  this  powerful  association  formed 
the  first  systematic  plan  of  commerce  known  in  the  middle 
ages,  and  conducted  it  by  common  laws  enacted  in  their 
general  assemblies.  Robertson's  Hist.  Em  p.  Char.  V.  2.  79? 
80.  336. 

HANTELODE.  An  arrest,  from  the  Germ.  Itant,  an 
hanri,  and  load}  i.  e.  laid  ;  mantis  immissio:  as  arrests  are  made 
by  hiving  hold  on  the  debtor,  Sec. 

HAP,  Fr,  hopper,  i.  e.  rapere,  to  catch. J  Is  of  the  same 
signification  with  us  as  in  the  French ;  as  to  hap  the  rent,  is  | 
where  partition  being  made  between  two  parceners,  and  more 
land  allowed  to  one  than  the  other,  she  that  has  most  of  the 
land  charges  it  to  the  other,  and  she  haps  the  rent,  whereon 
assise  is  brought,  Sec.  This  word  is  used  by  Littleton,  where  a 
person  happeih  the  possession  of  a  deed  poll.    Lit.  §  8. 

HA  QUE.  A  little  hand -gun,  prohibited  to  be  used  by 
33  H.  8.  e.  6.  (repealed  by  the  new  game  act)  and  the  2  and  3 
Ed.  6.  c.  14.  There  is  the  half  haque^  or  demy  haque,  within 
those  acts. 

HAQLEBL'T.  A  bigger  sort  of  hand-gun  than  the  haquc, 
from  the  Teuton,  hacck  buyse  ;  it  is  otherwise  called  an  har- 
quebim,  vulgarly  a  haebuU  'See  2  and  3  Ed.  6.  c.  14:  4  and  5 

H  ARATIUM,  from  the  Fr.  haras.~]  A  race  of  horses  and 
mares  kept  for  breed ;  in  some  parts  of  England  termed  a  stud 
of  mares,  tkc.    Spelm,  Gloss. 

HARBINGER.    An  officer  of  the  king's  house,  &c. 

HARBOURS  and  HAVENS.  Upon  the  principles  of  our 
constitution,  which  places  the  executive  power  in  the  hands 
of  the  monarch,  the  king  has  the  prerogative  of  appointing 
ports  and  havens,  or  such  places  only,  for  persons  and  mer- 
chandise to  pass  into  and  out  of  the  realm,  as  he  in  his  wisdom 
deems  proper.  By  the  feudal  law  all  navigable  rivers  and 
havens  were  computed  among  the  regalia,  and  were  subject  to 


the  sovereign  of  the  state.  And  in  England  it  hath  ahvavs 
been  h  olden,  that  the  king  is  lord  of  the  whole  shore,  and 
particularly  is  the  guardian  of  the  ports  and  havens,  which  are 
the  inlets  and  gates  of  the  realm.  F.  N.  B.  113:  Dav.  9.  56. 
Therefore,  as  early  us  the  reign  of  King  John,  we  find  ships 
seized  by  the  kind's  officers,  for  putting  in  at  a  place  that  was 
not  a  legal  port.  Madox,  Hist.  Exch.  530.  These  lejjal 
ports  were  undoubtedly  at  first  assigned  by  the  crown;  since 
to  each  of  them  a  court  of  portmote  is  incident,  the  jurisdiction 
of  which  must  How  from  the  royal  authority.  4  Inst.  148. 
Lhe  great  ports  of  the  sea  are  also  referred  to,  as  well  known 
and  established  by  the  4  H.  4.  c.  26.  which  prohibits  the  landing 
elsewhere  under  pain  of  confiscation.    See  tit.  Ports. 

But  though  the  king  hud  a  powt-r  of  granting  the  franchise 
of  havens  and  ports,  yet  he  had  not  the  power  of  resumption, 
or  of  narrowing  and  confining  their  limits  when  once  estab- 
lished ;  but  any  person  had  a  right  to  lade  or  discharge  his 
merchandise  in  any  part  of  the  haven,  whereby  the  revenue  of 
the  customs  was  much  impaired  and  diminished,  by  fraudulent 
landings  in  obscure  and  private  corners.  This  occasioned  the 
stats.  1  Eliz.  c.  11  :  13  and  14  Car.  %  c.  11.  J  14.  (all  of 
which  are  now  repealed  by  6  G.  4.  c.  105.  §  18.)  which 
enabled  the  crown  by  commission  to  ascertain  the  limits  of  all 
ports,  and  to  assign  proper  wharfs  and  quays  in  each  port,  for 
the  exclusive  landing  and  hiding  of  merchandise.  1  Comm. 
264.  c.  1.    See  further  this  Diet.  tit.  Navigation  Acts. 

By  the  19  G.  2.  c.  22.  if  any  master  of  a  ship  shall  cast  out 
of  any  ship,  riding  in  any  haven,  &c.  any  ballast,  &c.  but  onlv 
on  land,  where  the  tide  never  flows  or  runs,  he  may  be  fined 
by  the  justices,  not  more  than  5L  nor  less  than  50s.  As  soon 
as  any  ship  shall  be  sunk,  stranded,  or  run  on  shore  in  any 
harbour,  &e.  or  be  brought  or  drove  in,  or  be  there  in  a 
ruinous  condition,  and  there  he  suffered  to  remain,  and  the 
owTner  shall  begin  to  carry  away  the  rigging,  on  summons  of 
the  owner,  or  commander,  a  justice  may  seize  the  ship,  &e., 
and  by  sale  thereof  raise  money  to  clear  the  harbour.  See 
Burr.  656. 

Many  local  acts  of  parliament  have  been  made  for  repairing 
and  improving  the  port  of  London  and  particular  harbours  and 
havens  of  this  kingdom,  By  4-6"  G.  3.  c.  153.  no  pier,  quay, 
wharf,  jetty,  breast,  or  embankment,  in,  or  adjoining  to,  any 
public  harbour  in  the  United  Kingdom,  or  any  river  immedi- 
ately communicating  therewith,  so  far  as  the  tide  flows  up  the 
same,  shall  be  made  or  constructed  by  any  person,  without, 
giving  one  month's  notice  to  the  Board  of  Admiralty,  on 
penalty  of  200L  The  act  contains  a  saving  for  the  privileges 
of  the  corporation  of  London. 

By  54  G.  3.  c*  159.  several  provisions  were  made  for  the 
better  regulation  of  the  several  ports,  harbours,  roadsteads, 
sounds,  channels*  bays,  and  navigable  rivers  in  the  kingdom  ; 
and  of  his  Majesty's  docks,  dock-yards,  arsenals,  wharfs, 
moorings,  and  stores  therein,  under  the  direction  of  the  Board 
of  Admiralty. 

HARD  LABOUR.  By  3  G.  4.  c.  1  I  k  persons  convicted 
of  any  assault  with  intent  to  commit  felony,  any  attempt  to 
commit  felony,  any  riot,  of  receiving  stolen  goods,  any  assault 
on  a  peace  officer,  officer  of  customs  or  excise  or  revenue,  or 
persons  acting  in  their  aid,  any  assault  in  pursuance  of  a  con- 
spiracy to  raise  the  price  of  wages,  uttering  counterfeit  money, 
obtaining  money,  goods,  &e,  by  false  pretences,  keeping  a 
gaming  house,  bawdy  house,  or  disorderly  house,  perjury  or 
subornation  thereof,  and  persons  entering  open  or  enclosed 
grounds  with  intent  to  kill,  or  aid  others  to  kill,  game  or 
rabbits,  or  being  found  there  at  night  armed  with  an  offensive 
weapon,  may  be  sentenced  to  imprisonment  with  hard  labour, 
in  addition  to,  or  in  lieu  of,  any  other  punishment  which  might 
heretofore  have  been  inflicted  on  such  offenders . 

Also  by  the  Vagrant  Act,  5  G.  4.  c.  S3 ;  7  and  8  G-  4-.  c.  28, 
§  y.  for  improving  the  administration  of  justice ;  the  Lar- 
ceny Act,  7  and  8  G.  4.  c.  29.  §  4 ;  the  7  and  8  G.  4.  c.  30. 
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§  27.  for  punishing  malicious  injuries  to  property ;  and  the 
3  a«rf  4  W<  4,  &  44.  the  punishment  of  hard  labour  may  be 
inflicted  for  the  offences  therein  mentioned  in  addition  to  that 
of  imprisonment. 

HARDWIC.  Mentioned  in  Domesday,  and  by  Spchnan. 
See  Hefdiwich 

HAKES.    See  tit  Game. 

HA  RIOT.  SeeHeriot. 

HARNESS,  Fr.  harmsdh^  Signifies  all  warlike  instru- 
ments. Moved,  p.  725:  Matt.  Paris.  The  tackle  or  furniture 
of  a  ship  was  also  called  harness  or  harnesium.  PL  Pari 
22  Ed.  I. 

HARD,  HARRON.  An  outcry  after  felons  and  malefac- 
tors ;  and  the  original  of  this  clamour  de  haro  comes  from  the 
Normans,    Custom,  de  Norman.  1.  p.  104. 

HARPING-IRONS.  Are  iron  instruments  for  the  strik- 
ing and  taking  of  whales:  and  those  that  strike  the  fish  with 
them  are  called  harpiniers  or  harpooners.  Merck.  Diet.  See 
tit.  Fish,  Fisheries,  and  Fishing. 

HARRIERS,  harecti  cams.]  Small  hounds  for  hunting 
the  hare :  anciently  several  persons  held  lands  of  the  king,  by 
the  tenure  and  service  of  keeping  a  pack  of  beagles  and  har- 
riers.   Cart.  12  Ed.  1. 

HART.  A  stag,  or  male  deer  of  the  forest  five  years  old 
complete  ;  and  if  the  king  or  queen  do  hunt  any  such,  and  he 
escape  alive,  then  he  is  called  4111  hart  royal :  and  where  by  the 
hunting  he  is  chased  out  of  the  forest,  proclamation  is  usually 
made  in  the  adjacent  places,  that  in  regard  of  the  diversion 
the  beast  hath  afforded  the  king  or  queen,  none  shall  hurt  or 
hinder  him  from  returning  to  the  forest;  and  then  he  is 
called  a  hart  royal  proclaimed.  Mamvood's  Forest  Laws,  par.  2. 
cap.  4. 

HARVEST  WORKMEN.  May  be  licensed  by  justices  of 
peace  to  go  into  other  counties  to  work,  &c.  Slat.  13  and  i4 
Car.  2.  0*1%    See  tit.  Labourers,  Poor,  Vagrants* 

HASP  AND  STAPLE.  The  form  of  the  entry  of  an  heir 
into  premises  situate  in  a  royal  borough  in  Scotland.  The 
baillie,  the  town  clerk,  and  the  claimant,  appear  on  the  pre- 
mises when  the  claimant  alleges  his  title,  and  proves  it  by 
witnesses,  on  which  the  baillie  declares  him  to  be  heir,  and 
makes  him  take  hold  of  the  hasp  and  staple  of  the  door  as  a 
symbol  of  possession,  and  then  he  enters  the  house  and  bolts 
himself  in.  On  his  coming  out,  the  transaction  is  noted  and 
registered,  &e.  See  Scotch  Acts,  1683 .  c.  11.  and  this  Diet, 
tits.  Feoffment,  III.  Symbols. 

HAST  A  PORC1.  A  shield  of  brawn.  Pamch.  Antiif.  4r>0+ 

HATCHES.  Certain  dams  made  of  clay  ami  .  um,  tn 
prevent  the  water  issuing  from  the  works  and  tin  washes  in 
Cornwall  from  running  into  the  fresh  rivers:  and  the  tenants 
of  several  manors  there  are  bound  to  do  certain  days'  works  ad 
le  hatches,  or  hacches.  Stat.  27  H.  8.  c.  23.  And  from  a 
hatch,  gate,  or  door,  some  houses;  situate  on  the  highway, 
near  a  common  gate,  are  called  hatches, 

HATS.  See  slat.  1  Jac.  I.e.  7*  regulating  the  making  of 
hats  under  survey  of  the  Haberdashers  Company  in  London. 

 17  G.  3.  c.  55.  as  to  journeymen  and  apprentices  in  that 

trade. — 45  G,  3.  c.  103.  as  to  straw  hats.  Stamp  duties  were 
at  one  time  imposed  on  hats  (and  gloves)  sold  by  retail ;  but 
being  found  vexatious  and  trifling  in  their  produce,  were 
repealed. 

HAVENS.    See  Harbours. 

HAUR.    From  the  Fr.  hair.]   Hatred.    Leg.  W.  1.  c.  16. 

HAUTHONER,  homo  lortcatus.^  A  man  armed  with  a 
coat  of  mail.    Charia  Galfridi  de  Dutfon,  temp.  IL  3. 

HAW.  A  small  parcel  of  land  so  called  in  Kent ;  as  a 
hemphaw  or  beanhaw,  lying  near  the  house,  and  inclosed  for 
those  uses.  Sax.  Diet.  But  Sir  Edward  Coke,  in  an  ancient 
plea  concerning  Feversham  in  Kentj  says  hawes  are  houses. 
Co.  Lit.  5.    See  Haga  Haia. 

HA  WARD.    See  Hay  ward. 


HAUGH,  or  HOWGH.  A  green  plot  in  a  vallev  a 
word  used  in  the  north  of  England,  Camd 

IIAWBERK,  alias  HAW  BERT,  Fr.  i,  e.  hrica.  He  who 
held  land  in  France  by  finding  a  coat  or  shirt  of  mail,  and  to 
be  ready  with  it  when  he  shall  be  called,  was  said  to  have 
haubertieum  feud  urn,  fief  de  haubert :  and  haivberk,  with  our 
ancestors,  had  the  same  signification,  and  so  it  seems  to  be 
used  in  the  stat.  13  Ed.  I.  c*  6. 

HAWKS.  It  is  a  felony  at  common  law  to  steal  a  hawk  or 
a  falcon  reclaimed;  for  though  animals fv.rce  natura',  and  not  fit 
for  the  food  of  man,  they  are  still,  says  Lord  Coke,  of  such  value 
in  respect  of  their  generous  nature  and  courage,  serving  oh  vitm 
.solatium  of  princes  and  noble  persons  to  make  them  fitter  for 
great  employment,  that  larceny  may  be  committed  of  them 
when  reclaimed  and  known  to  be  so.    3  Inst.  QH.  10y. 

By  the  Carta  de  Forest  a  z  c.  \'X  is  every  freeman  shall  have 
within  his  own  woods  aeries  of  hawks,  sparrow  hawks,  falcons, 
eagles,  and  herons." 

By  the  34  Ed.  3.  c.  2.  every  person  who  found  a  falcon, 
tercelet,  laner,  or  laneret,  or  other  hawk  lost  of  their  lord 
was  ordered  to  bring  the  same  to  the  sheriff'  to  be  proclaimed 
Concealing  the  hawk  when  found,  or  taking  it  from  its  lord, 
was  punishable  with  two  years'  imprisonment  and  the  price  of 
the  bird. 

The  37  Ed.  3.  e.  jy.  after  reciting  the  above  statute,  enacted, 
u  if  any  steal  any  hawk,  or  the  same  carry  away,  'not  doing 
the  ordinance  aforesaid,  it  shall  be  done  of  him  as  of  a  thief 
that  stcaleth  a  horse  or  other  thing." 

Lord  Coke,  however,  says,  that  the  word  hawk  was  not  in 
the  original  roll  of  the  act ;  and  that  £f  the  law  extendcth  onlv 
to  such  as  be  of  the  kind  of  falcons"  long  winged,  and  not  to 
gess  hawks  or  sparrow  hawks,    3  Inst.  97, 

The  above  acts,  together  with  the  5  Eliz.  c.  21.  which  in- 
flicted three  months'  imprisonment,  for  taking  any  hawks  or 
hawks'  eggs  out  of  any  person  s  grounds,  were  repealed  by  the 
7  and  &  G.  4.  c.  27.,  leaving  the  offence  of  stealing  a  hawk 
that  has  been  reclaimed  as  it  stood  at  common  law. 

By  the  11  II.  7-  c.  17.  (still  unrepealed)  no  man,  whatever 
his  condition  or  degree,  shall  take  even  in  his  own  ground  the 
eggs  of  any  falcon,  goshawk,  laner,  or  swan,  out  of  thenesjfc, 
upon  pain  of  imprisonment  for  a  year  and  a  day  and  fine,  And 
no  man  shall  bear  any  hawk  of  the  breed  of  England,  called  a 
nyesse,  goshawk,  tassel,  laner,  laneret,  or  falcon,  on  pain  of 
forfeiting  his  hawk  to  the  king.  And  if  he  bring  any  of  them 
over  sea,  he  shall  bring  a  certificate  thereof  from  the  officer  of 
the  port,  on  the  like  pain  of  forfeiture.  And  the  person  that 
bringcth  such  hawk  to  the  king  shall  have  a  reasonable  reward, 
or  else  the  hawk,  for  his  labour. 

By  the  same  statute  no  man  shall  take  any  ayrer,  falcon, 
goshawk,  tassel,  laner,  or  laneret  in  their  warren,  wood,  or 
other  place  ;  or  purposely  drive  them  out  of  their  accustomed 
coverts,  to  cause  them  to  go  to  other  coverts  to  breed ;  or  slay 
them  for  any  hurt  done  by  them,  on  pain  of  J  OA 

By  23  Eliz.  c.  10.  §  4.  if  any  person  shall  hawk  in  another 
man's  corn  after  it  is  eared,  and  whilst  growing,  and  before  it 
is  shocked,  and  be  convicted  at  the  assizes,  sessions,  or  leet,  he 
shall  forfeit  40,y.  to  the  owner,  and  if  not  paid  in  ten  days,  he 
shall  be  imprisoned  one  month. 

An  action  of  trover  and  conversion  lies  for  an  hawk  re- 
claimed, and  which  may  be  known  by  her  vervels,  bells, 
&c. 

HAWKERS.  Those  deceitful  fellows  who  went  from  place 
to  place  buying  and  selling  brass,  pewter,  and  other  goods  and 
merchandise,  which  ought  to  be  uttered  in  open  market,  were 
of  old  so  called  ;  and  the  appellation  seems  to  grow  from  their 
uncertain  wandering,  like  persons  that  with  hawks  seek  their 
game  where  they  can  find  it.  They  are  mentioned  in  the 
(repealed)  stat.  33  H.  8.  c.  4.  ^ 

HAWKERS,  PEDLARS,  and  PETTY  CHAPMEN* 
Persons  travelling  from  town  to  town  with  goods  and  filer* 
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chandise.  These  were  under  the  control  of  commissioners  for 
licensing  them  for  that  purpose  under  slats.  8  and  9      3.  c.  25  ; 

9  and  10  JF7.  3.  c.  25 :  29  G-  3.  c.  26.  &c. 

The  above,  and  all  other  statutes  for  regulating  hawkers  and 
pedlars,  are  repealed  by  the  50  G.  3.  c.  41.  by  which  the  duties 
on  such  licences,  and  the  regulation  of  the  parties  licensed,  are 
placed  under  the  management  of  the  commissioners  of  hackney 
coaches  in  London. 

The  act  does  not  extend  to  hinder  any  person  from  selling 
any  goods  in  any  public  mart,  market,  or  fair.   §  5. 

By  §  If),  hawkers  dealing  in  smuggled  goods  shall  forfeit 
their  licences. 

By  §  23.  the  act  is  not  to  extend  to  persons  selling  printed 
papers,  licensed  by  authority,  or  fish,  fruit,  or  victuals,  or  any 
goods,  wares,  or  manufactures  of  their  own  making  in  any 
mart,  market,  fair,  city,  borough,  town  corporate,  or  market 
town,  nor  to  travelling  tinkers,  &c. 

By  52  G.  3.  c.  108.  it  is  enacted,  that  no  wholesale  trader 
in  Jace,  or  in  woollen,  linen,  silk,  cotton,  or  mixed  goods,  or  in 
any  British  manufactures,  and  selling  the  same  by  wholesale, 
shall  be  deemed  a  hawker,  &c. ;  and  all  such  traders  and  their 
servants,  or  agents  selling  by  wholesale  only,  may  go  from 
house  to  house,  and  shop  to  shop,  to  any  of  their  customers, 
who  sell  by  wholesale  or  retail.  And,  by  this  statute,  the 
former  act  shall  not  extend  to  persons  carrying  about  coals  by 
carts,  horses,  &c,  and  so  retailing  them.  See  stat.  55  G.  3. 
c-  71.  for  regulating  hawkers  in  Scotland. 

A  licensed  hawker  opening  a  house  in  a  place  where  he  is 
not  an  householder,  and  that  not  being  the  usual  place  of  his 
abode,  and  selling  there  by  retail,  does  not  commit  an  offence 
against  §  7*  of  the  said  act  50  G.  3.  c.  41.  forbidding  sales  by 
auction  by  such  hawkers ;  to  constitute  such  offence,  the  selling 
must  be  by  outcry,  &cr,  or  by  some  mode  of  sale  at  auction. 
1  B,$  Aid.  100. 

A  licensed  auctioneer  going  from  town  to  town  in  a  stage 
coach,  and  sending  goods  by  public  waggons,  and  selling  the 
same  on  commission,  by  retail  or  by  auction,  at  the  different 
towns,  is  a  trading  person  within  the  meaning  of  the  50  G.  3. 
c.  41.,  and  must  take  out  a  hawker's  licence.  4  B.  A.  5 10  \ 
and  see  ibid.  517. 

A  person  exposing  to  sale,  and  selling  tea  as  a  hawker, 
without  a  licence,  is  liable  to  the  penalty  of  10/.  imposed  by 
50  G*  3.  c.  41.  although  even  with  a  licence  he  would  be  liable, 
under  the  10  G.  L  c,  10.  §  14.  to  a  penalty  for  selling  tea  in 
an  unentered  place.  2  Bam.  $  Ores.  1 42  :  S.  P.10B.  $  C.  734. 

The  exemption  in  §  23.  as  to  the  real  workers  and  makers  of 
goods,  their  children,  apprentices,  or  servants  usually  residing 
with  them,  only  applies  to  such  agents  or  servants  as  reside  in 
the  same  house  with  the  maker  of  goods  as  part  of  his  family- 

10  Barn,  ey  C.  66.  A  manufacturer  on  an  extensive  scale,  em- 
ploying many  workmen,  but  not  residing  on  the  premises,  or 
doing  any  manual  labour  there,  is  within  the  exception.  1  B. 
$  Ad.  27 5.  Barm  or  yeast  is  victuals  within  the  above  clause; 
and,  therefore,  a  person  buying  it  of  brewers,  and  carrying  it 
from  town  to  town,  and  selling  it,  is  not  liable  to  the  penalty 
for  hawking  without  a  licence.    10  Barn,     Cres.  74. 

A  hawkers  licence  does  not  privilege  the  bearer  to  trade  in 
corporate  towns  where  the  charter  limits  the  rijrht.  2  B.  &  Ad. 
54*J, 

HAY,  haya,  Fr.  haye,~]  A  hedge  or  inclosure  ;  also  a  net 
to  take  game.    See  JIaia. 

Hay.  Maliciouslv  setting  fire  to  stacks  of  hay  is  a  capital 
felony,  by  7  and  8  G.  4.  c.  SO.  §  17- 

HAY-BOTE.  A  liberty  to  take  thorns  and  other  wood  to 
roake  and  repair  hedges,  gates,  fences,  &c.  either  by  tenant  for 
life  or  years:  it  is  also  said  to  be  wood,  for  the  making  of 
rakes  and  forks,  with  which  men  make  hay.  See  Co.  Lit.  41 ; 
and  tits.  Bote,  Common  of  Estovers. 

HAY  and  STRAW,  and  HAY-MARKET.  Hay  sold  in 
London,  &c.  between  the  first  of  June  and  the  last  of  August, 
being  new  hay,  is  to  weigh  60  pounds  a  truss ;  and  old  hav 
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the  rest  of  the  year  56  pounds,  under  the  penalty  of  Is.  6d. 
for  every  truss  offered  to  sale,  &c.  See  stats,  2  %  Mw  st.  2. 
c.  8.  §  16,  17:  8  and  9  W.  3.  c.  1 7.  &  1 :  31  G.  2.  c.  40 :  and 
1 1  G.  3.  c.  15. 

HAY  WARD.  From  the  Fr,  haye,  sepes,  and  garde,  cus- 
todial One  who  keeps  a  common  herd  of  cattle  of  a  town ; 
and  the  reason  of  his  being  called  hay  ward  may  be,  because 
one  part  of  his  office  is  to  see  that  they  neither  break  nor  crop 
the  hedges  of  inclosed  grounds,  or  for  that  he  keeps  the  grass 
from  hurt  and  destruction.  He  is  an  officer  appointed  in  the 
lords  court;  and  is  to  look  to  the  fields,  and  impound  cattle 
that  do  trespass  therein  ;  to  inspect  that  no  pound  breaches  he 
made,  and  if  any  be  to  present  them  at  the  leet,  &&  Kitch,  4& 
There  may  be  a  custom  in  a  manor,  to  have  a  surveyor  of  the 
fields  or  hay  ward,  and  for  him  to  distrain  cattle  damage  feasant. 
See  Agillarius. 

HAZARD.    An  unlawful  game  at  dice.    See  tit.  Gamintr. 

HEADBOROW,  or  HEADBOROUGH.  From  Sax. 
head,  caput,  and  borge,  fidejussor.]  Signifies  him  who  is 
head  of  the  frank  pledge  in  boroughs  ;  and  who  has  a  principal 
government  within  his  own  pledge  :  as  he  was  called  head- 
Immugh,  so  he  was  also  stiled  horowhead,  borsholder,  third- 
borough,  tilhtngman,  &c.,  according  to  the  usage  and  diversity 
of  speech  in  several  places.  Lamb.  These  headboroughs  were 
the  chief  of  the  ten  pledges  ;  the  other  nine  being  denominated 
handbororvs,  or  inferior  pledges.  Headborows  are  now  a  kind 
of  constables.    See  tits.  Constable,  Tithing. 

In  Scotland  each  shire  has  a  head  or  principal  borough, 
where  the  sheriff's  court  is  held,  and  jurisdiction  exercised. 
Bell's  Scotch  Law  Did. 

HEAD  COURTS  in  Scotland,  abolished  by  the  act  20  G.  2. 
c.  50. 

HEADLAND.  The  upper  part  of  ground  left  for  the 
taming  of  the  plough ;  whence  the  headway.  Paroch. 
Ardiq.  587 . 

HEAD- PENCE,  Was  an  exaction  of  a  certain  sum  col- 
lected by  the  sheriff  of  Northumberland,  of  the  inhabitants  of 
that  county,  without  any  account  thereof  to  be  made  to  the 
king :  it  was  abolished  by  23  H.  6.  c.  7. 

HEAD-SILVER.  Paid  to  lords  of  leets.  See  Common 
Fine. 

HEALFANG,  or  HALSFANG.  From  Sax.  hah,  coU 
lum,  and  Jang,  capere.~]  That  punishment,  qua  allicui  colluni 
stringatur,  CoUistrigium.  The  pillory.  Sometimes  it  is 
taken  for  a  pecuniary  mulct,  to  commute  for  standing  in  the 
pillory;  payable  to  the  king  or  chief  lord.    Leg.  H.  1.  c.  11. 

H E A  LT H ,  Injuries  tof]  I  nj  u ries  afreet i ng  a  man 's  health 
are,  where,  by  any  unwholesome  practices  of  another,  a  man 
sustains  any  apparent  damage  in  his  vigour  or  constitution ;  as 
by  selling  him  bad  provisions  or  wine  (1  Rol.  Abr.QO);  by 
the  exercise  of  a  noisome  trade,  which  infects  the  air  in  his 
neighbourhood  (9  Rep.  57:  Hut.  135,);  or  by  the  neglect^  or 
unskilful  management  of  his  physician,  surgeon,  or  apothe- 
cary. For  it  hath  been  solemnly  resolved,  that  mala  praxis 
is  a  great  misdemeanor  and  offence  at  common-law,  whether 
it  be  for  curiosity  and  experiment,  or  by  neglect ;  because  it 
breaks  the  trust  which  the  party  had  placed  in  his  physician, 
and  tends  to  his  destruction.  Ld.  Raym.  21 4.  These  are 
wrongs  or  injuries  unaccompanied  by  force,  for  which  there  is 
a  remedy  in  damages,  by  special  action  of  trespass  on  the  case* 
3  Comm.  122. 

As  to  offences  against  the  public  health  of  the  nation,  with 
respect  to  the  plague3  see  tits.  Plague,  Quarantine.  As  to 
unwholesome  provisions,  see  tits.  Butchers ',  Food,  f  Vines  &c 

HEARTH  MONEY.  A  tax  established  by  the  IS  and  14 
Car.  2.  c.  10,  whereby  a  hereditary  revenue  of  2s.  for  evcrv 
hearth  in  all  houses  paying  the  church  and  poor  rates,  was 
granted  to  the  king.  It  was  abolished  upon  the  revolution  by 
the  1  IV.  $  M*  st.  1.  c.  10.    See  Chimney -Money,  Taxes. 

HEATH.    Maliciously  setting  fire  to,  wherever  growing! 
is  felony  by  7  and  8  G.  4.  c.  SO.  §  17* 
4  M 
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HEBBER-MENT.  Fishermen,  or  poachers  below  London- 
bridge,  who  fish  for  whitings,  smelts,  &c,  commonly  at  ebbing 
water;  mentioned  in  one  of  the  articles  of  the  Thames  Jury, 
at  the  Court  of  Conservancy  of  the  river  Thames,  printed  anno 
3  632.  And  those  persons  are  punishable  by  4  //.  7-  c  15*  See 
lit-  London. 

IIEBBING  WEARS.  Are  wears  or  engines  made  or  laid 
at  ebbing  water.    Stat.  23  II.  S.  c.  5.    See  tit.  Sewers. 

HEBDOMAS,  Lat.]    A  week.    See  Week. 

HEBDOMADIUS.  The  week's  man,  canon,  or  preben- 
dary in  the  cathedral  church,  who  hath  the  care  of  the  choir, 
and  the  officers  belonging  to  it,  for  Ms  own  week.  Reg.  Episc. 
Hereford^  MS.     See  Ehdomadarins. 

HECK.  An  engine  to  take  fish  in  the  river  Owse. 
23  H.  8.  c.  18. 

HECCAG1UM.  Is  supposed  to  be  rent  paid  to  the  lord 
of  the  fee  for  liberty  to  use  the  engines  called  hecks, 

HE  DA.  A  small  haven,  wharf,  or  landing  place.  Domesd. 
See  Hith. 

HEDAGIUM.  Toll,  or  customary  duties  paid  at  the  hith 
or  wharf,  for  the  landing  goods,  &c.  from  which  exemption 
was  granted  by  the  king  to  some  particular  persons  and 
societies.    Cartular.  Abbat.  de  Radings,  MS.  f  7- 

HEDGE-BOTE.  Is  necessary  stuff  to  make  hedges,  which 
the  lessee  for  years,  &c,  may  of  common  right  take  in  his 
ground  leased.    Sec  Hay -hole,  Bole. 

HEDGES.    See  ill!  Fence. 

HEGIRA.  The  Mahometan  eera,  or  computation  of  time; 
beginning  from  the  flight  of  Mahomet  from  Mecca,  16  July, 
anno  622.  As  the  years  of  the  Hegira  consist  of  only  354 
days,  they  are  reduced  to  the  Julian  calendar  by  multi- 
plying the  year  of  the  Hegira  by  354,  dividing  the  product 
by  365 ,  subtracting  the  intercalary  days,  or  as  many  times 
as  there  are  four  years  in  the  quotient,  and  adding  622  to  the 
remainder. 

HEIR, 

Hjere3  ;  ab  H^reditate.]  Is  one  ex  justis  nuptiis  pro- 
creatus,  who  succeeds  by  descent  to  lands,  tenements,  and  here- 
ditaments, being  an  estate  of  inheritance.  The  estate  must  be 
a  fee,  because  nothing  passcthjure  ha'reditatis  but  a fee  }  and  by 
the  common  law  a  man  cannot  be  heir  to  goods  and  chattels: 
though  the  civilians  call  him  haeredem,  qui  ex  Icslamcnto  sue- 
ccdit  in  universum  jus  test  a  tor  is. 

Heirs  are  included  in  the  word  assigns  in  grants,  &c.  If 
a  woman  keeps  lands  from  the  heir,  on  pretence  of  being  big 
with  child  by  the  heir's  ancestor,  her  deceased  husband,  the 
writ  de  venire  hispid endo  is  to  be  granted  to  search  her,  &e. 
that  the  heir  be  not  defrauded.    F.  N.  B.  9,27. 

In  the  Scotch  law,  the  term  heir  does  not  mean  merely  the 
heir-at-law;  it  means  also  the  heir  by  destination  or  limita- 
tion :  neither  is  it  confined  to  lands  only,  as  it  is  applied  to  the 
successors  to  personal  property ;  who  in  the  English  law  are 
distinguished  as  next  of  kin. 


See  further,  as  connected  with  this  subject,  this  Diet.  tits. 
Agreement,  Assets,  Condition,  Covenant,  Executor,  Fraud, 
Hereditaments,  Limitation,  Real  Estate,  Will,  &e. 

1,  Some  writers  have  made  a  distinction  of  hwrcs  sanguinis 
et  hcereditalis ;  a  man  may  be  heeres  sanguinis  to  a  fatlier  or 


ancestor,  and  yet  upon  displeasure  be  defeated  of  his  inhe- 
ritance. And  there  is  an  ullimus  hceres,  being  he  to  whom 
lands  come  by  escheat,  for  want  of  lawful  heir,  &c.  i.e.  the 
lord  of  whom  the  lands  are  held,  or  the  king.  Brad.  lib.  7, 
c.  17*  See  tits.  Escheat,  Tenure.  But  the  most  usual  divC 
sion  is,  that  of  heir  apparent,  heir  presumptive  (as  to  both 
which  see  tit.  Descent),  heir  general,  heir  special,  heir  L 
custom)  and  heir  hi)  devise,  called  hasres  /actus. 

Bonds  and  bargains  with  an  heir  apparent,  &c.  to  have 
double  or  treble  the  money  lent,  after  his  father's  death,  &c. 
are  set  aside  in  equity  -  but  it  is  by  paying  what  was  lent 
bona  ftde,  with  interest,  if  the  obligor  applies  for  relief; 
though  in  case  the  obligee  sues,  he  shall  not  recover  what 
was  really  lent ;  for  that  would  be  to  assist  fraud.  I  Vern. 
141.  35Q.  Where  young  heirs  enter  into  any  bond,  Chan- 
eery  relieves  against  it,  without  evidence  of  actual  imposition; 
because  there  is  a  supposed  distress  and  presumption  of  a 
Hableness  to  be  imposed  on.    Barnadist.  481.    See  Treat*  Eq. 

A  devisee  under  a  will  defectively  executed,  represented  the 
will  as  duly  executed,  and  for  a  small  sum  gained  a  release 
from  the  heir ;  the  release  was  set  aside.  1  P.  iVms.  23% 
So  where  a  son,  who  on*his  father's  death  was  remainder  raan 
in  tail,  sold  his  remainder  at  an  under  rate,  the  Court  of  Chan- 
cery set  aside  the  conveyance.    Id.  310. 

The  rule  upon  which  courts  of  equity  in  these  cases  pro- 
ceed, is  not  merely  in  respect  of  the  age  of  the  heir  contracting. 
3  P.  Wms.  131  :  Evans  v.  Cheshire,  1  Mad.  Chan.  119.  In 
Wiseman  v.  Beahe,  Mr.  Wiseman  was  nearly  40  years  of  age, 
and  a  proctor  in  the  Commons.  In  Curnujn  v,  Milner,  the  heir 
was  about  27  years  of  age ;  and  in  Gwnnne  v.  Heaton,  the 
plaintiff  was  23  years  old  ;  which  though  not  an  advanced  age, 
is  beyond  that  which  the  law  recognises  as  the  age  of  discretion. 
But  the  real  object  which  the  rule  proposes  is,  to  restrain  the 
anticipation  of  expectancies,  which  must  from  its  very  nature 
furnish  to  designing  men  an  opportunity  to  practise  upon  the 
inexperience  or  passions  of  a  dissipated  man.  And  this  being 
the  object  of  the  rule,  its  operation  is  not  confined  to  heirs, 
but  extends  to  all  persons,  the  pressure  of  whose  wants  may  be 
considered  as  obstructing  the  exercise  of  that  judgment  which 
might  otherwise  regulate  their  dealings.  2  Fern.  346:  Forest, 
111:  2  Atk*  34 :  and  see  2  Fes.  281.  516;  1  Wih.229:  and 
this  Diet.  tits.  Agreement,  Fraud. 

It  lias  been  said,  that  if  the  heir  has  no  maintenance  from 
the  father,  but  is  turned  out  upon  unreasonable  displeasure, 
there,  perhaps,  the  bargain,  if  not  excessively  beyond  the 
proportion  of  such  assurances,  shall  stand,  because  it  is  not  to 
supply  the  luxury  and  prodigality  of  the  heir,  but  to  keep  him 
from  starving.  Treat.  Eq.  c.  2.  %  12.  But  in  Gwynnt 
v.  Heaton,  TJturlotv,  C.  was  of  opinion  that  this  circumstance 
was  entitled  to  no  weight  whatever  ;  nor  does  there  appear  to 
be  any  case  in  which  such  difference  has  been  proceeded  upon 
by  the  Court  of  Chancery ;  and  there  are  several  cases  where 
it  has  been  entirely  disregarded.  See  2  Ch.  Ca.  120:  1  P.  Wife 
310  :  1  Wife*  320. 

However,  an  expectancy  may  be  sold,  provided  the  bargain 
is  a  fair  one  (1  Vern.  1 67) ;  but  the  court  in  favour  of  young 
heirs  will  throw  the  onus  upon  the  vendee  of  showing  that  it 
was  so.    9  Ves.  246* 

Heir  at  law,  or  heir-general  by  the  common -law,  is  he 
who,  after  his  father  or  ancestor's  death,  hath  a  right  to,  and 
is  introduced  into,  all  his  lands,  tenements,  and  hereditaments. 
He  must  not  be  a  bastard,  alien,  &c.  And  formerly  he  must 
have  been  of  the  whole  blood ;  but  now  by  the  3  and  4  IV.  4. 
c.  106.  §  Q.  the  half  blood  is  allowed  to  inherit.  See  tit. 
Descent. 

Heirs  at  law  arc  in  the  Scotch  law  termed  heirs  nhatsomever. 

Special  heir,  is  the  issue  in  tail  claiming,  per  forma  m  duni; 
and  as  the  statute  de  donis  preserves  the  estate  to  him,  his 
ancestor  cannot  grant  or  alien,  nor  make  any  rightful  estate  of 
freehold  to  another,  hut  for  term  of  his  own  life.  Lit.  §  613. 
See  Limitation  of  Estate* 


I.  The  several  Kinds  of  Heirs;  and  of  relieving  them 
aga  i  n  $  t  impru  d en  t  Con  t  racts. 
II.  Who  mail  be  Heirs,  what  Persons  are  excluded  from 
being  Heirs  ;  and  of  the  Effect  of  the  word  Heirs  in 
Limitations.  And  sec  tits.  Purchase,  Retnainder. 
III.  I.  Where  JM  Heir  shall  take  Advantage  of  Conditions, 
Covenants,  o>;-  entered  into  w  ith  his  Ancestor. — 2 .  Where 
he  shall  he  hound  hij  Conditions,  $c— 3.  What  shall 
go  to  the  Heir. — 4.  Of  Suits  by  and  against  an  Heir. 


Heir  by  custom.  A  custom  in  particular  places  varying  the 
rules  of  descent  at  common-law  is  good ;  such  as  the  custom 
of  gavelkind,  by  which  all  the  sons  shall  inherit  and  make 
but  one  heir  to  their  ancestor;  but  the  general  custom  of 
gavelkind  lands  extends  to  sons  only;  but  a  special  custom, 
that  if  one  brother  dies  without  issue,  all  his  brothers  may 
inherit,  is  good.    Co,  Lit,  140. 

Heir  by  devise,  or  hwrrs  faclttss  is  only  a  devisee  of  lands, 
being  made  so  by  the  will  of  the  testator,  and  has  no  other 
right  or  interest  than  the  will  ^ives  him.    3  Co.  42.  a. 

It  has  been  held  in  Chancery,  that  such  an  heir  shall  have 
the  aid  of  the  personal  estate  in  discharging  the  debts  of  the 
testator.  1  Fern*  36,  37,  15 ut  this  must  be  understood  of  an 
hmresf actus  of  the  whole  estate,  who  shall  have  the  benefit  of 
the  personal  estate,  but  a  devisee  of  particular  lands  shall  not, 
Preced.  Chanc. 

The  Scotch  law  distributes  heirs  into  the  following  classes.1 — 
Heir  active.    He  who  is  served  heir,  and  has  the  right  of 
action. 

Heir  hy  conquest*  Is  he  who  succeeds  to  the  deceased  in 
lands  and  other  heritable  rights :  to  which  the  deceased  did 
not  himself  succeed,  as  heir  to  his  predecessors ;  as  when  a 
father  leaves  an  estate  purchased  to  his  second  son. 

Heir  of  line.    He  who  succeeds  lineally,  by  right  of  blood. 

Heir  male.    The  nearest  male  heir  who  can  succeed. 

Heir  passive.    He  whom  the  law  makes  liable  to  be  heir. 

Heirs  portioners.  Is  when  women  succeed :  in  that  case 
they  have  all  equal  portions*    See  tit.  Parceners* 

Heirs  of  provision,  or  heirs  by  destination,  are  those  who 
succeed  by  virtue  of  a  particular  provision  in  a  deed  or 
instrument. 

Heir  of  tailzie.  Is  he  to  whom  an  estate  is  entailed. 
Scotch  Diet.    See  tit.  Tail. 

II.  The  eldest  son,  after  the  death  of  his  father,  is  at  com- 
mon-law his  heir,  &c.  And  if  there  be  grandfather,  father, 
and  son,  and  the  father  die  before  the  grandfather,  and  after 
the  grandfather  die  seised  ;  the  land  shall  go  to  the  son  or 
daughter  of  the  father,  and  not  to  any  other  children  of  the 
grandfather.  Bro.  SOS.  And  this  heir  is  called  hwres  jure 
representation  is,  because  he  doth  represent  his  father's  person : 
but  if,  in  this  case,  the  father  die  without  any  child,  bis  next 
eldest  brother  shall  have  the  land  as  heir,  or  for  want  of  a 
brother,  it  descends  to  the  sisters  of  the  father.  J  hid.  A  man 
having  issue  only  a  daughter,  dies,  leaving  his  wife  with  child 
of  a  son,  which  is  afterwards  born  :  here  the  son  after  his  birth 
is  heir  to  the  land,  but  till  then  the  daughter  is  to  have  it. 
9  H.  6.  23  :  Perk.  52 1 .    See  at  large  tit.  Descent. 

There  are  some  persons  who  cannot  be  heirs ;  as  a  bastard 
born  out  of  lawful  wedlock  ■  an  alien  born  out  of  the  king  s 
allegiance,  though  in  wedlock  (sec  1-  T.  B.  300.) ;  a  man 
attainted  of  treason  or  felony,  whose  blood  is  corrupted  ;  these 
last  cannot  be  heirs  propter  delictum  ;  and  an  alien  cannot  be 
heir  propter  defectum  subject umis  ;  nor  may  one  made  denizen 
by  letters  patent ;  though  it  is  otherwise  of  a  person  natu- 
ralized by  act  of  parliament.  Co.  Lit.  8:  2  Danv.  Ab.  552. 
A  bastard  by  continuance,  may  be  heir  against  a  stranger;  and 
an  hermaphrodite  may  be  heir,  and  take  according  to  that  sex 
which  is  most  prevalent ;  but  a  monster,  who  hath  not  human 
shape,  cannot  be  heir;  although  a  person  deformed  may.  Co. 
Lit .  7.  Idiots  an  d  lu  na  t  ics,  person  s  eoccom  m  u  n  tea  I  e}  at  fa  in  ted'm 
premunire,  outlaws  in  debt,  Sec.  may  be  heirs,   2  Danv.  553. 

The  heir  is  favoured  by  the  common  law ;  and  the  ancestor 
could  not  give  away  his  lands  hv  will  from  his  heir  at  law, 
without  the  consent' of  the  heir,  till  the  statute  32  H.  8.  c.  1. 
2  Lill.  ]].  Dubious  words  in  a  will  shall  be  construed  for  the 
benefit  of  the  heir,  and  not  to  disinherit  him :  and  the  heir  at 
law  b  preferred  in  Chancery  in  a  doubtful  case.  Noy,  185: 
Chanc,  Rep.  7, 

l^ie  word  heir  is  not  a  good  description  of  a  person  in 
the  life- time  of  the  ancestor  ;  and  an  eldest  son  shall  not 


take  by  the  name  of  heir  in  the  life-time  of  his  father. 

2  Leon.  70, 

But  where  lands  were  devised  to  the  heirs  of  J.  S.  then 
living,  it  was  held  that  his  eldest  son  should  have  them, 
though  in  strictness  he  w;is  not  heir  during  his  fathers  life, 
but  heir  apparent.  But  this  was  by  reason  of  the  words 
fh  en  tiring,  which  make  it  a  description  of  the  person.  Preced. 
Chanc*  57* 

And  as  a  limitation  to  the  heirs  of  the  body  of  A.  then 
living,  shall  be  good  as  a  designatio  personal,  notwithstanding 
the  rule  non  est  heeres  viventis  ;  so  a  limitation  to  the  heirs  of 
the  body  of  A,  then  begotten  shall  prevail.  See  1  P.  Wins. 
229:  1  Bro.  P.  C.  489;  2  Black.  Rep.  1010. 

At  common  law  a  man  cannot  raise  a  fee-simple  estate  to 
his  right  heirs,  by  the  name  of  heirs,  as  a  word  of  purchase  by 
conveyance  or  otherwise ;  but  in  such  case  the  heir  shall  be  in 
by  descent.  Fortior  et  potent  ior  est  dispositio  legis  quam  hominis. 
Hob.  30:  2  LilL  Ab.  II.    But  the  rule  is  now  altered  by  the 

3  and  4  W.  4.  c.  106.  §  3.    See  tit.  Descent. 

By  the  law  of  England,  no  person  can  take  to  himself  an 
inheritance  in  fee-simple  by  deed,  without  the  word  heirs ; 
but  he  may  by  devise  ;  though,  in  cases  where  the  word  heir 
is  wanting,  it  has  been  adjudged  that  if  there  were  other  words 
equivalent,  and  the  interest  in  the  thing  granted  passeth  by 
the  consideration  only,  without  any  further  ceremony  in  the 
law,  an  estate  in  fee  may  pass,  2  Nels.  Abr.  t)28.  Jn  a  devise 
by  will  or  exchange,  &c.  the  word  heirs  is  not  necessary;  but 
estates  of  inheritance  which  are  otherwise  conveved  require 
it.  JenL  Cent.  19G. 

The  general  rule  is  that  the  wTord  ff  heirs"  is  necessary  in  a 
deed  to  give  a  fee.    See  the  exceptions,  tit.  Fee,  III. 

The  word  heir  is  nomen  collectivum,  and  extends  unto  all 
heirs;  and  under  heirs  the  heirs  of  heirs  are  comprehended  in 
infinitum*  If  lands  are  given  to  a  man  and  his  heirs,  all  his 
heirs  ure  so  totally  in  him,  that  he  may  give  his  lands  to  whom 
he  will.     Trin.  23  J  tic.  1.  Noy,  56. 

The  cases  in  which  it  has  been  held  that  the  person  described 
as  an  heir  special,  need  not  answer  both  parts  of  the  descrip- 
tion, by  being  actually  heir,  as  well  as  that  species  of  heir 
denoted  by  the  description,  seem  to  have  materially  broken  in 
upon  the  doctrine  of  Lord  Coke  on  the  subject ;  see  1  hist. 
24.  b.;  and  which  doctrine  of  Lord  Coke  has  been  pursued  in 
many  cases,  exclusive  of  those  on  which  he  relied,  particularly 
in  Con  fit  fen  v.  Cterkc,  Hob.  29-  Southcoit  v.  Stow  ell,  1  Freem. 
2l(i:  Lord  Ossnlston's  case,  3  Salk.  336:  and  Dawes  v.  Fer- 
rars,  2  P.  Wins.  1  :  Starling  v.  Et  trick,  Pre.  Ch.  54.  Mr* 
liar  grave  has  very  ably  attempted  to  vindicate  the  propriety 
of  Lord  Cokes  doctrine,  observing  that  it  may  be  doubted 
whether  there  is  a  passage  in  all  his  works  more  capable  of 
standing  the  severest  test  of  modern  criticism ;  and  having 
examined  the  circumstances  of  the  cases  supposed  to  have 
weakened  its  authority,  concludes  his  note  (p.  32.  a.)  with 
remarking,  that  Lord  Cow  per  s  judgment  in  Newcomen  v, 
Rarkham,  or  Brown  v.  Bark  ham,  1  Eq.  Ab.  215.  c.  14-:  Rep. 
Eq.  116.  131 :  Pre.  Ch.  44-2.  46*1  :  2  Fern.  729:  1  Stra.  35  : 
which  was  materially  shaken  in  its  principle  by  what  fell  from 
Lord  Hardwicke,  in  decreeing  upon  the  bill  of  review,  is  the 
only  direct  authority  against  Lord  Coke.  In  a  following  note, 
however  (p.  lf)4,  a.)  Mr.  Hargrave  candidly  admits,  that  since 
his  writing  his  former  note,  a  case  has  been  published  in  which 
the  Court  of  King's  Bench,  after  three  arguments,  decided 
against  applying  the  above  rule  to  a  will;  IV ills  v.  Palmer, 
5  Burr.  26\5  ;  and  that  in  another,  which  was  also  three  times 
argued,  the  Court  of  Exchequer  had  refused  to  apply  the  rule 
to  a  marriage  settlement.  Evans,  d.  Burtenshaw,  v.  Weston, 
M.  1774,  or  H.  1715.  This  concurrence  of  authority,  the 
result  of  so  much  deliberation,  for  both  courts  appear  to  have 
weighed  the  subject  with  the  most  anxious  attention,  seems  to 
have  given  a  weight  to  the  decree  in  Newcomen  v.  Bark/tarn, 
beyond  that  to  which  Lord  Hardwicke  thought  the  principle 
entitled.  It  is,  however,  well  worth  the  student's  while  to 
4  if  2 
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consult  Mr.  Har grave's  observations  in  support  of  Lord  Coke's 
doctrine?  that  to  take  as  a  purchaser  by  description  of  a  special 
heir,  every  part  of  the  description  must  unite  in  the  claimant. 
See  also  Fear  tie  on  Cont,  Renu  4/ h  edit.  p.  31 Q:  and  2  Wib. 
p.  20. 

The  heir  of  the  conusor  was  heard  to  oppose  a  fine  being 
amended  to  his  disherison,    5  W.  P.  Taunton,  204. 

III.  1.  Conditions  and  covenants  real,  or  such  as  are  annexed 
to  estates j  shall  descend  to  the  heir,  and  he  alone  shall  take 
advantage  of  them,    43  Ed.  3.  c.  4  :  1  And.  55* 

And  this  is  not  only  where  there  are  express  words*  but  also 
where  there  are  none  ;  for  the  law  by  implication  reserves  the 
condition  to  the  heir  of  the  feoffor,  &e  ;  for  being  prejudiced 
by  the  disposition,  it  is  but  reasonable  that  he  should  take  the 
same  advantage  that  his  ancestor  whom  he  represents  might. 
1  Rol.  Ab.  407-  472. 

If  a  man  leases  for  years,  and  the  lessee  covenants  with  the 
lessor,  his  executors,  and  administrators,  to  repair  and  leave 
it  in  good  repair  at  the  end  of  the  term,  and  the  lessor  dies, 
&c,  his  heir  may  have  an  action  upon  this  covenant ;  for  this 
is  a  covenant  which  runs  with  the  land,  and  shall  go  to  the 
heir,  though  he  is  not  named ;  and  it  appears  that  it  was 
intended  to  continue  after  the  death  of  the  lessor,  inasmuch  as 
his  executors,  &&,  are  named.    2  Lev.  92:  Skin.  305. 

And  the  heir  may  have  an  action  on  a  covenant  real,  although 
nothing  has  descended  on  him  from  the  ancestor  with  which 
the  covenant  can  run ;  as  if  a  covenant  with  B.  and  his  heirs 
to  infeotf  B.  and  his  heirs,  and  35,  dies  before  it  can  be  done;  in 
this  case  his  heirs  shall  take  advantage  of  it.  Filz.  N.  B.  145: 
Touch.  175, 

None  but  the  heir  general,  according  to  the  course  of  the 
common  law,  can  be  heir  to  a  warranty,  or  sue  an  appeal 
of  the  death  of  his  ancestor.  Co,  Lit.  1 4.  a  :  Cro.  Jac.  2 1 7* 
218. 

But  warranties  are  now  abolished  by  the  3  and  4  W.  4. 
c.  27.  §  39  ;  and  the  3  and  4  W.  4.  c.  74.  §  14;  and  appeals 
of  death  were  taken  away  by  the  5y  G.  3.  c.  46.  See  tits. 
Appeal,  Warranty. 

If  a  condition  be  annexed  to  borough  English  or  gavelkind 
lands,  and  the  condition  is  broken,  the  heir  at  common  law 
shall  enter  ;  for  the  condition  is  a  thing  of  new  creation,  and 
collateral  to  the  land.  But  when  the  eldest  son  enters,  the 
heir,  or  heirs  by  custom,  shall  enjoy  the  land ;  for  by  breach  of 
the  condition  they  are  restored  to  their  ancient  estates.  Cro. 
Eliz.  204:  Plow.  28  :  Co.  Lit.  11,  12, 

If  a  man  seised  of  lands  in  right  of  his  wife,  makes  a  feoff- 
ment in  fee  upon  condition,  and  dies,  and  after  the  condition 
is  broken,  the  heir  of  the  husband  shall  enter ;  for  though  no 
right  descended  to  him,  yet  the  title  of  entry  by  force  of  the 
condition  which  was  created  upon  the  feoffment,  and  reserved 
to  the  feoffor  and  his  heirs,  descended.  8  Co.  43:  Co.  Lit. 
202.  a.  336.  h. 

The  heir  shall  take  advantage  of  a  nomine  pvenae;  for  being 
incident  to  the  rent,  it  shall  descend  to  the  heir,  being  a 
security  or  penalty  to  engage  the  payment  of  the  rent ;  there- 
fore, whoever  has  a  right  to  the  rent,  ought  in  reason  to  have 
the  penalty,  which  is  to  oblige  the  tenant  to  pay  it.  Co.  Lit* 
162.  6. 

If  A.  enfeoff  B.  upon  condition  that  if  the  heir  of  A.  pay  to 
B.  &c.  £0*.,  then  he  and  his  heirs  may  re-enter:  this  is  a  good 
condition,  of  which  the  heir  of  A.  may  take  advantage,  and  yet 
A.  himself  never  can,    Co.  Lit.  214.  b* 

The  grantor  of  an  estate  subject  to  a  condition  of  re-entry 
cannot  devise  the  same,  because  the  grantor  that  has  the 
benefit  of  the  condition  vested  in  him,  though  he  has  an  estate 
in  the  condition,  yet  has  not  the  land  until  the  condition  is 
broken.  And  the  devisee  over  cannot  take  advantage  of  the 
breach  merely  as  such;  for  the  benefit  thereof  is  not  devisable, 
but  must  go  in  priority  to  the  heir  at  law  of  the  grantor,  who 
must  enter  for  it.    1  Fes.  223.  422. 


Where  lands  are  devised  upon  condition  that  the  devisee  pay 
a  sum  of  money  within  a  given  period,  and  the  condition  is  not 
performed,  there  being  no  devise  over,  the  heir  may  enter. 
2  Fern.  366:  1  Eq.  Ca.  Ab.  109.  pi.  8.  But  in  such  a  case^ 
as  the  condition  is  of  a  nature  which  admits  of  subsequent  com- 
pensation, erjuity  will  relieve  against  the  forfeiture  on  payment 
of  principal,  interest,  and  costs.    1  Ck.  Cas*  8$  1  2  Vent.  352: 

1  Salic.  156':  2  Fern.  5<H,  And  it  would  seem  that  rehef 
will  be  given,  where  the  condition  was  to  execute  a  release 
within  a  prescribed  period,    1  if,  C.  C.  1 68. 

The  right  of  action  upon  a  covenant  real  will  not  be  trans- 
ferred from  the  heir  to  the  executor,  from  the  mere  circumstance 
that  a  breach  has  been  incurred  in  the  life-time  of  the  testator 
for  the  executor  shall  have  no  action  on  such  breach  unless  the 
personal  estate  was  thereby  prej  udiced.    See  1  M.  §  S.  355  * 

2  M.  8$  S.  408  :  4  M.  $  S.  53. 

Thus,  upon  a  covenant  with  A.  and  his  heirs  to  do  all  lawful 
and  reasonable  acts,  for  further  assurance  upon  request,  and  a 
request  made  by  the  purchaser  in  his  life  to  levy  a  hue,  and 
neglect  so  to  do,  the  ancestor  not  being  evicted  in  his  life,  but 
the  heir  being  evicted  afterwards,  the  heir  may  maintain  an 
action  upon  the  request  of  his  ancestor,  and  refusal  made  by 
the  vendor.    5  Taunt.  418  :  4  Af.  tip  S.  188. 

But  when  the  ultimate  damage  is  sustained  in  the  ancestor's 
life- time,  as  where  he  is  evicted,  and  the  land,  and  consequently 
the  covenant,  does  not  descend  to  the  heir,  there  the  executor 
only  can  sue  upon  the  covenant.    2  Lev.  26:  1  Vent.  175: 

1  M<  Jy  8.  365:  5  Taunt.  427.  And  it  seems  clear  that  where, 
by  a  breach  of  covenant  relating  to  land  in  the  time  of  the 
testator,  the  personal  estate  of  the  testator  is  lessened,  his 
executor,  and  not  his  heir,  is  the  proper  person  to  sue.  Rosm 
on  Real  Actions,  441. 

2.  As  the  heir  at  law  is  the  proper  and  only  person  who 
can  take  advantage  of  conditions,  &c.,  annexed  to  the  real 
estate ;  so  he  shall  be  bound  by  all  such  conditions,  6Vc,  which 
run  with  the  land,  whether  such  conditions  were  annexed  to 
the  estate  by  the  original  feoffor,  grantor,  or  immediate  ances- 
tor.   1  Rol  Ab.  421. 

If  a  gift  be  made  in  tail  on  condition  that  the  donee  should 
not  discontinue,  and  the  donee  hath  issue  two  daughters,  and 
one  of  them  discontinues,  the  donor  shall  enter  and  evict  them 
both ;  because  it  was  the  orignal  condition  annexed  to  the 
whole  estate,  that  no  part  of  it  should  be  discontinued.  Co. 
Lit.  165. 

Also  where  a  condition  is  annexed  to  the  estate  given  to 
the  heir,  and  which  goes  in  abridgment  and  restraint  thereof, 
the  same  shall  in  some  cases  be  construed  a  limitation  ;  for  if  it 
were  a  condition,  nobody  could  take  advantage  of  it  but  the 
heir.  Dyer,  3l6:  10  Co.  41:  1  Fent.  199.  As  if  a  copy* 
holder  in  borough  English  surrender  to  the  use  of  his  will, 
and  after  devises  to  his  wife  for  life,  remainder  to  his  eldest 
son,  paying  40j.  to  each  of  his  brothers  and  sisters  within  two 
years  after  the  death  of  his  wife,  &c,  this  is  a  limitation,  and 
not  a  condition  ;  for  if  it  should  be  a  condition  it  would  extin- 
guish the  heir,  and  there  would  be  no  remedy  for  the  money. 
Cro.  Eliz.  204:  3  Co.  20-  bi  %  Leon.  114.  S\  C.  Fide  further 
as  to  the  doctrine  of  the  heir  being  hound,  &c,  Faughan,  271  * 

2  Mod.  26.  S.  C  :  Cro.  Eliz.  833.  91Q:  Moor,  (>44.  pi  S9): 
Not/,  51. 

Hut  wherever  the  ancestor  makes  a  conveyance  or  disposi- 
tion on  condition,  which  goes  in  restraint  and  abridgment  of 
the  estate  of  the  heir,  he  must  have  notice  of  it ;  for  having  a 
good  title  by  descent,  he  is  not  obliged  to  take  notice  of  such 
condition  at  his  peril,  as  others  must  do.  8  Co.  Fravcia's  case; 
Amb.  256:  ]  1  East,  45 J. 

Heir  is  twmen  collectivum  ;  and  therefore,  if  a  condition  be, 
that  if  his  heir  does  not  pay  such  a  rent-charge,  the  estate  shall 
go  to  B.  if  the  heir  of  the  heir  does  not  pay,  the  condition  is 
broken,    R.  Cro.  Jac.  145. 

3.  It  has  been  already  observed,  that  the  heir  can  only  succeed 
to  estates  of  inheritance.    Where,  however,  an  estate  is  limited 


to  A.  and  his  heirs  during  the  life  of  and  A,  dies  in  B.'s 
life-time,  the  heir  is  held  to  be  cntitledj  not  as  heir,  but  as 
special  occupant.  And  it  has  also  been  decided  that  where  an 
estate  pour  autre  vie  is  limited  to  a  man,  his  heirs,  executors, 
and  administrators,  the  heir  is  to  be  preferred  to  the  personal 
representatives.  4  T*  R*  229-  But  where  there  is  no  special 
occupant  of  such  an  estate,  it  goes  to  the  executor  by  virtue  of 
the  provisions  of  the  2Q  Car,  2*  c.  3.  §  12. 

When  a  man  seised  in  fee  makes  a  gift  in  tail,  or  lease  for 
life  or  for  years,  reserving  rent,  the  rent  which  becomes  due 
after  his  death  shall  go  with  the  reversion,  as  an  incident 
thereof,  to  his  heir,  and  not  to  his  executor.  Co*  Lit*  47-  a: 
Bardtv.  95:  S  Bac.  Abr.  62,  Executors  (JL  3.)  But  the 
arrears  which  accrued  during  his  life  shall  in  all  cases  go  to 
his  executor-    3  Bac,  Abr*  62,  Executors  (H.  3.)  - 

With  regard  to  mortgages,  it  is  now7  fully  settled,  that 
although,  in  the  case  of  a  mortgage  in  fee,  the  legal  estate 
descend  to  the  heir,  the  executor  is  entitled  to  the  money, 
according  to  the  rule  in  equity  that  the  satisfaction  shall  accrue 
to  the  fund  which  sustained  the  loss.  1  Chanc.  Cas*  283 ; 
1  Vern.  3:  3  Swans*  636,  But  if  a  man  purchase  an  estate 
which  afterwards  proves  subject  to  an  equity  of  redemption, 
and  dies,  the  money  will  belong  to  the  heir,  and  not  to  the 
executor.    1  Verru  27  \. 

Where  money  is  covenanted  to  be  laid  out  in  a  purchase  of 
land  to  he  settled  on  A.  in  fee  ;  on  A/s  dying  before  the  money 
is  laid  out,  his  heir,  and  not  his  executor,  shall  have  it  1  P* 
Wms.  483.  So  where,  though  by  a  voluntary  contract,  money 
is  agreed  to  be  laid  out  in  land,  the  court  will  execute  such 
agreement  in  favour  of  the  heir-  2  P.  Wms.  171.  On  the 
same  principle,  where  one  articled  to  buy  laud  and  died,  his 
executor  shall  pay  the  money,  hut  his  heir  shall  have  the  lands. 
Id.  632,  And  in  all  cases  where  it  is  a  measuring  cast  be- 
tween an  executor  and  an  heir,  the  latter  shall  in  equity  have 
the  preference.    Id*  1 7 6* 

A  younger  brother  beyond  sea  having  contracted  to  buy  a 
real  estate  of  his  elder  brother,  made  his  will,  charging  his 
estate  with  great  legacies,  but  bis  will  was  attested  by  only 
two  witnesses.  Afterwards  the  testator  died  without  issue, 
leaving  his  elder  brother  his  executor  and  heir:  the  heir  may 
retain  out  of  the  assets  the  whole  purchase  money,  though 
entitled  to  the  land  again  as  heir.    2  P,  Wms,  2[)\. 

With  respect  to  the  cases  in  which  the  heir  can  call  upon 
the  executor  to  exonerate  the  real  estate  from  the  debts  of  the 
deceased,  see  tit.  Real  Estate. 

The  following  i*  a  specification  of  what  goods  and  chattels 
go  to  the  heir  in  England.  As  to  Scotland,  see  tit.  Heirship, 
Moveables. 

Goods  and  chattels  annexed  to  the  freehold  go  to  the  heir,  and 
not  to  the  executor  or  administrator :  as  the  glass  in  a  window, 
the  doors  and  locks  of  a  house.  Off,  Ex,  86:  21  H.  7-  26. 
b,  4 :  Co.  63.  b.  So  the  pales,  posts,  and  rails,  for  an  enclo- 
sure. 12  H*  7.  26.  b.  So  furnaces,  coppers,  &c,  fixed  to  the 
freehold :  R.  21  //.  7-  26.  b:  R.  20  //.  7-  13.  unless  they 
are  severed  in  the  life-time  of  the  testator.  Semb*  1  Saik*  868* 
Vide  Com.  Dig.  tit.  Execution  (C.  4.)  tit.  Wast.  (D.  2.)  Salt- 
pans necessary  to  the  use  of  salt-works,  and  without  which 
they  would  be  of  no  value.  1  H.  BlacksL  259.  n.  So  wains- 
cot fixed  to  a  house.  4  Co.  a.  So  pictures,  glasses,  Sec,  fixed 
instead  of  wainscot.  2  Fern*  508.  So  millstones,  &c.,  fixed  to 
amilh  So  set  pots,  ovens,  and  ranges.  5  B.  §  A.  625.  Stoves, 
cooling  coppers,  mash  tubs,  water  tubs,  and  blinds.  1  B,  cy  C. 
76.  Stoves,  grates,  and  cupboards.  Per  Baylev,  J.  4  B.  C. 
686.  So  charters,  deeds,  and  evidences  of  lands,  with  the 
chests  in  which  they  are  preserved*  See  Coin.  Dig.  tit 
Biens  (B.),  Charters:  1  Inst.  18.6:  4  Burns  Ecc,  L*  304. 
An  ancient  horn  where  the  tenure  is  by  corn  age.   1  Vcru. 

So  a  term  for  years  to  attend  the  inheritance  dees  not  go  to 
the  executor,  hut  to  the  heir.  R.  2  Ch.  Ca.  156.  160.  So 
deer  in  a  park,  conies  in  a  warren,  and  doves  in  a  dove-house, 


go  with  the  inheritance  to  the  heir.  So  fish  in  a  pond,  or 
piscary.  Co,  Lit.  S.  a:  R,  Owen,  20:  1  RoL  £1 6.  I*  45.  50. 
So,  unless  they  have  been  severed,  trees,  and  apples  and  other 
fruits  growing  at  the  death  of  the  ancestor.  Com,  Dig.  Biens 
(H.):  Off  Ex.  84. 

It  is  also  said  by  Wentworth  that  roots  in  the  ground  shall 
go  to  the  heir.  Off  Ex.  8Q.  But  it  appears  now  to  be  gene- 
rally understood  that  the  executors  shall  have  all  annual  crops 
sown  by  the  testator  and  growing  at  his  decease .  1  I  lot.  Ah. 
728:  Com.  Dig.  Biens  (G,  1):  3  Bac*  Abr.  64;  Harg. 
Co.  Lit.  55.  h.  n:  2  Comm.  123. 

The  heir  shall  have  the  growing  crop  of  grass,  even  if  sown 
from  seed,  and  though  ready  to  be  cut.  Gilb.  Ev*  215.  16: 
Com.  Dig.  Biens  (G.  1.)  See  also  5  B*  #  C  832.  But  it 
would  appear  that  all  artificial  grasses,  as  clover,  saintfoin,  and 
the  like,  by  reason  of  the  greater  care  and  labour  necessary  for 
their  production,  are  within  the  rule  of  emblements,  and 
belong  to  the  executor.  1  Rol.  Ab,  728:  2  Freem.  210: 
3  Salt.  160:  4  Burn's  Ecc.  L.  2Q9- 

As  to  heir  looms,  see  that  tit. 

In  Scotland,  the  heir  is  entitled  to  all  the  heritage,  and  the 
executor  to  all  the  moveables  of  the  deceased,  with  the  excep- 
tion of  heirship  moveables,  (See  that  tit  )  But  where  the 
heir  and  executor  stand  in  an  equal  degree  of  relationship  to 
the  ancestor,  it  is  competent  to  the  heir  to  insist  that  the  whole 
estate,  heritable  and  moveable,  shall  be  thrown  together,  and 
that  he  shall  be  entitled  to  his  share  of  the  whole  equally 
wTith  the  executor.  This  is  a  privilege  which  it  is  obvious  will 
be  used  only  where  the  moveables  greatly  exceed  the  heritage 
in  value. 

In  the  division  of  the  rents  of  land  betwixt  an  heir  and 
executor,  the  latter  has  right  to  the  rent  of  the  lands  due  at 
the  death  of  the  ancestor,  the  heir  to  what  was  not  at  that 
time  due,  and  a  rule  has  been  adopted  for  regulating  what 
part  of  the  rents  shall  be  considered  as  due  or  not.  The  terms 
of  Whitsunday  and  Martinmas  are  received  as  the  legal  terms 
by  which  those  interests  are  regulated,  whatever  the  conven- 
tional terms  of  payment  may  he.  If,  therefore,  the  landlord 
has  survived  Whitsunday,  his  executor  has  light  to  half  of  that 
year's  rent  ;  and  if  he  survived  Martinmas,  the  executor  has  a 
right  to  the  whole  of  that  years  rent.  But  where  the  lands 
have  been  in  possession  of  the  proprietor,  whatever  has  been 
sown  by  the  proprietor  must  be  reaped  by  the  executor.  See 
BeJTs  Scotch  Law  Dirt. 

4.  It  is  clear  that  the  heir  may  bring  any  real  action 
droitural,  in  right  of  his  ancestor,  but  cannot  regularly  bring 
any  personal  action,  because  he  has  nothing  to  do  wTith  the 
assets,  or  personal  contracts,  of  his  ancestor.  Co.  Lit.  16*4. 
If  an  erroneous  judgment  be  given  against  the  ancestor,  by 
which  he  loseth  the  lands,  the  heir  may  bring  a  writ  of  error. 
1  RoL  Ab.  ?47:  Dyer,  90:  Oodb.  337.  And  if  one  hath 
lands  on  the  part  of  his  mother,  and  loseth  by  erroneous  judg- 
ment, and  dies,  the  heir  of  the  part  of  the  mother  shall  have 
the  writ  of  error.  1  Leon,  26 1  :  2  Sid.  56.  So  the  younger 
son,  when  entitled  to  the  land  by  the  custom  of  borough  Eng- 
lish, shall  bring  the  wrrit  of  error,  and  not  the  heir  at  common 
law,  for  this  remedy  descends  with  the  land.  Owen,  68 : 
1  Leon.  26l :  4  Leon,  5:  and  see  Bridgm.  J\.  So  if  there  be 
an  erroneous  judgment  against  tenant  in  tail  female,  the  issue 
female,  and  not  the  son,  shall  bring  a  writ  of  error.  Dyer,  90: 
1  Leon.  26l  :  I  RoL  Ab.  7^7.  See  further  Dyer,  S<) :  Cro. 
Eliz.  46'9:  3  Lev.  36:  and  tit.  Error,  1.  1. 

Heirs  may  have  divers  writst  as  writ  of  Mori  d*  ancestor, 
E  a  I  re  ad  communem  legem,  In  casu  proviso,  and  cons  im  Hi  casu, 
quod  per  mil 7 at.  eyr. 

But  by  the  3  and  4  W*  4.  c.  27-  §  36,  the  above,  as  well  as 
all  other  real  and  mixed  actions,  save  for  dower  (juare  ini- 
pedit,  and  ejectment,  are  abolished  after  the  31st  December, 
1834,  except  in  the  cases  mentioned  in  the  two  following  sec- 
tions. 


II  E  I 


II  E  M 


The  heir  may  bring  an  ejectment  of  copyhold  lands  before 
admittance.    2  Wits.  L  k 

The  heir  at  law  may,  in  right  of  Ins  ancestor,  maintain  an 
action  of  debt  for  rent  reserved  en  a  lease  made  by  his  ancestor 
(accrued  after  the  debt  of  the  ancestor)  ;  for  the  rent  is  part  of 
the  lands,  and  incident  to  the  reversion. 

Where  the  executor  is  remiss  in  removing  the  testator's 
goods  within  a  reasonable  time,  the  heir  may  distrain  them  as 
damage  feasant.  Wentw.  Off.  Ex.  202.2nd  edit.:  Cro.Jac.204t, 

As  to  the  liability  of  the  heir  to  the  payment  of  the  debts, 
&c.  of  his  ancestor  out  of  the  estates  descended,  see  tit.  Ileal 
Estate. 

HEIRESS.  The  female  heir  to  a  man,  having  an  estate  of 
inheritance  in  lands;  and  where  there  are  several  joint  heirs, 
they  are  called  co-heirs  or  co-heiresses*  See  tit.  Parceners.  As 
to  stealing  an  heiress,  and  marrying  her  against  her  will,  see 
tit.  Abduction. 

HEIR  LOOM*  From  the  Sax.  hciry  i.  e.  hceres,  and 
(come,  membntm.  So  that  heir  loom  is  nothing  else  but  a  limb 
or  member  of  the  inheritance,    2  Comm.  427* 

Heir  looms  are  such  goods  and  personal  chattels  as  shall  go 
by  special  custom  to  the  heir  along  with  the  inheritance,  and 
not  to  the  executor  or  administrator. 

They  comprehend  divers  implements  of  household,  such  as 
the  first  best  bed  and  other  things,  which,  by  the  custom  of 
some  countries,  have  belonged  to  a  house  for  certain  descents, 
and  are  never  inventoried  after  the  decease  of  the  owner  as 
chattels,  nor  do  they  go  to  the  executor,  but  accrue  to  the  heir 
with  the  house  itself  by  custom,  and  not  by  the  common  law  : 
these  are  not  devisable  by  testament;  for  the  lawT  prefers  the 
custom  before  a  devise,  which  takes  not  effect  till  after  the 
death  of  the  testator,  and  then  they  are  vested  in  the  heir 
by  the  custom*  Co.  Lit.  18.  185,  But  sale  in  a  man's  life- 
time might  make  it  otherwise. 

Heir  looms  in  general  are  said  to  extend  to  all  large  house- 
hold implements  not  easily  moved.    See  Spebnan. 

But  it  is  said,  that  the  word  by  time  hath  attained  a  more 
general  signification  than  at  iirst  it  did  bear,  comprehending 
all  implements  of  household,  as  tables,  presses,  cupboards,  bed- 
steads, wainscot,  and  such  like:  which,  by  the  custom  of  some 
countries,  have  belonged  to  a  house  during  certain  descents,  as 
before  mentioned, 

Hoi  I,  Ch.  J.,  is  reported  to  have  said,  that  goods  in  gross 
cannot  be  heir  looms,  but  they  must  be  things  fixed  to  the 
freehold,  as  old  benches,  tables,  &c,  12  Mod.  519>  520.  How- 
ever, the  case  is  differently  reported  in  I  Ray.  728,  There 
his  definition  of  heir  looms,  as  u  things  ponderous/'  agrees 
with  that  of  Spidman. 

And  notwithstanding  Bhwkstone  describes  them  as  being 
generally  such  things  as  cannot  be  taken  away  without  damag- 
ing or  dismembering  the  freehold  (2  Comm.  428.),  heir  looms 
seem,  properly  speaking,  to  be  loose  moveable  chattels,  which, 
but  for  the  custom,  would  go  to  the  executor.  Co*  Lit.  IS.  b. 
185.  b.  Indeed,  in  another  part  of  his  work  he  says,  that  an 
heir  loom  is  "  a  mere  moveable."  2  Comm.  17-  And  the  in- 
consistency into  which  he  has  fallen  in  the  former  passage  is  to 
be  attributed  to  his  having,  for  the  moment,  confounded  them 
with  fixtures. 

Besides  heir  looms,  there  are  certain  chattels  which  may  he 
considered  in  the  nature  of  heir  looms,  and  go  to  the  heir  with 
the  inheritance. 

Thus  if  a  nobleman,  knight,  esquire,  &c.  be  buried  in  a  church, 
and  have  his  coat  of  arms,  and  pennons  with  his  arms,  and 
such  other  ensigns  of  honour  as  belong  to  his  degree,  set  up  in 
the  church,  or  if  a  grave- stone  or  tomb  be  laid  or  made,  &c. 
for  a  monument  of  him  ;  in  this  case,  albeit  the  freehold  of 
the  church  be  in  the  parson,  and  that  these  be  annexed  to  the 
freehold,  yet  cannot  the  parson,  or  any,  take  them  or  deface 
them,  but  he  is  liable  to  an  action  from  the  heir,  and  his  heirs, 
in  the  honour  and  memory  of  whose  ancestor  they  were  set  up. 


Co,  Lit.  18.  L  And  see  1  RoL  Ah.  f>25  :  Nov,  104  :  Godbolt 
200 :  Cro,  Jac  Stij  ;  Butst.  151 .  See  2  Comm.  c.  28.  p,  42s' 
42fJ.  r  ' 

And  in  like  manner,  ancient  portraits  and  family  pictures, 
though  imt  fastened  to  the  walls  of  the  house.  So  with  the 
inheritance.  12  Rep.  105  :  Godb.  1 99  :  1  Br&umL  45  :  2  Buhl. 
151. 

So,  although  a  testator  devises  all  his  jewels  to  his  wife, 
his  garter  and  collar  of  S.  S.  shall  descend  to  his  heir  as 
ensigns  of  honour  and  state,  in  the  way  of  heir  looms,  Owen 
124. 

So  the  ancient  jewels  of  the  crown  are  heir  looms,  and  shall 
descend  to  the  next  successor,  and  are  not  devisable  by  will 
1  InsL  185. 

A  man  may  also  by  will  constitute  what  are  termed  quasi 
heir  looms,  by  devising  or  limiting  in  strict  settlement,  plate, 
pictures,  books,  furniture,  &c,  to  be  held  with  a  mansion  and 
estate  so  long  as  the  law  will  permit.  These  articles,  however, 
vest  absolutely  in  the  person  who  becomes  entitled  to  the  first 
estate  of  inheritance,  whether  in  tail  or  in  fee ;  and  on  his 
death  pass  to  his  executor.  1  Bro.  C.  C.  274 :  3  Bro.  C.  C.  101 : 
U  Tai  4-78.    See  tit.  Fixtures, 

HEIRSHIP  MOVEABLES,  In  the  law  of  Scotland  are 
defined  to  be  the  moveables  which  the  law  withholds  from  the 
executors,  or  next  of  kin,  and  gives  to  the  heir  that  he  may  not 
succeed  to  a  house  and  land  completely  dismantled.  They  con- 
sist of  the  best  of  every  thing,  as  the  Scotch  Act,  1 474,  c.  54. 
expresses  it ;  meaning  furniture,  horses,  cows,  oxen,  farming 
utensils,  &c,  but  not  including  fungibles  (see  that. title). 
Where  articles  go  in  pairs  or  dozens,  it  is  the  best  pair  or 
dozen,  &c.  Under  these  are  comprehended  the  family  seal  of 
arms,  and  the  ornament  of  the  seat  in  the  church. 

Heirship  moveables  are  due  only  to  the  heir  of  a  baron,  or  of 
a  burgess.  In  this  sense  a  person  infejl  in  lands,  or  even  in  an 
annual  rent  out  of  lands,  is  held  a  baron  :  the  burgess  must  be 
an  actual  trading  burgess  in  a  royal  borough. 

The  heir  of  line  is  the  only  heir  who  has  a  right  to  claim 
heirship  moveables,  and  of  this  right  he  cannot  be  deprived 
by  will,  or  death -bed  deed.  Where  there  are  heirs  por doners  the 
eldest  heir  portioner  alone  is  entitled.   Bell's  Scotch  Law  Diet. 

HELSING.  A  brass  coin  among  the  Saxons,  equivalent  to 
our  half-penny* 

HELM.  Thatch  or  straw.  Cornell.  Sometimes  called  Halm. 
Helm  is  also  a  Saxon  word,  signifying  a  covering  for  the  kmd 
in  war :  also  that  of  a  coat  of  arms  which  bears  the  crest. 
The  steerage  or  rudder  in  a  ship  or  other  vessel. 

IIELOWE-WALL,  the  hell-wall  or  end  wall,  that  covers 
and  defends  the  rest  of  the  building.  From  Saxon  helan,  to 
cover  or  heal ;  whence  a  thatcher,  slater,  or  tiler,  who  covers 
the  roof  of  a  house,  is  in  the  western  parts  called  a  keltier* 
Paroch.  Antiq.  p.  573.    See  Kennel' s  Glossary. 

HEMP  and  FLAX.  By  stat.  33  H.  8.  c.  17.  none  may 
water  hemp  or  flax  in  any  river,  running  water,  stream,  brook, 
or  common  pond,  where  beasts  are  used  to  be  watered,  but  only 
in  their  several  ponds,  &c.  for  that  purpose,  on  pain  of  90s. 
By  stat.  1  Car.  2.  c.  15.  any  persons  may  in  any  place  or  cor- 
porate town,  privileged  or  unprivileged,  set  up  manufactures 
of  hemp  or  flax,  and  persons  coming  from  abroad  using  the  trade 
of  flax  or  hemp  dressing,  and  of  making  thread,  weaving  cloth 
made  of  hemp  or  flax,  or  making  tapestry  hangings,  twine  or 
nets  for  fishery,  cordage,  &c.  after  three  years,  shall  have  the 
privileges  of  natural  born  subjects. 

See  4  G.  3.  c.  26.  (a  temporary  act,  continued  by  subsequent 
acts)  for  granting  a  bounty  on  the  importation  of  hemp  and 
rough  and  undressed  flax  from  the  British  colonies  in  America. 
See  also  23  G.  3.  c.  77*  (a  like  temporary  and  continued  act) 
for  the  encouragement  of  the  manufacture  of  flax  and  cotton 
in  Great  Britain.  See  also  the  Irish  act,  3  G.  3,  c.  12.  for 
encouraging  the  flaxen  and  hempen  manufacture  in  Ireland. 

The  tithe  of  hemp  and  flax  is  by  11  and  12  W.  3.  c.  16. 
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attained  at  5$.  an  acre  in  England;  and  the  same  in  Ireland, 
by  Irish  act,  28  G,  3.  c.  2&. 

For  penalties  on  workmen  embezzling  it,  see  stats.  1  Anne, 
st.  2.  c.  IS.  §  1-  Against  frauds  in  manufactures  of  hemp,  flax, 
&c.  22  ft  2.  c.  27- 

HENCHMAN,  hensman,  qui  equo  innilitur  belli cosot  from 
the  German  hengsi,  a  war  horse,  j  One  who  runs  on  foot, 
attending  upon  a  person  of  honour  or  worship:  a  sort  of 
herald.    See  3  Ed.  4,  c.  5 :  6  IL  8.  c.  1  :  24  H*  8.  c.  U. 

HEN  ED  PEN  NY.  A  customary  payment  of  money  instead 
of  hens  at  Christmas:  from  the  Saxon  ken,  gal  tin  a  and  pen- 
ning, denarius*  M  on  a  si.  2  torn.  327-  827.  L>u  Fresne  thinks 
it  may  be  henpenny,  galiinagium,  or  a  composition  for  eggs. 
But  possibly  it  is  misprinted  hen  ed penny  for  he  veil  peny,  or 
head-peny.    Cowelt,  edit.  1727. 

HENGHEN,  Sax.  hongen.~]  A  prison,  gaol,  or  house  of 
correction.    LL.  H.  ) .  c*  65. 

HENGWITE.    Sec  Hangwite. 

HEORDFESTE.  The  same  with  husfastne  or  hasfastanc, 
i.  e.  the  master  of  a  family  :  from  the  Saxon  hearthjeest,  i.  e. 
fixed  to  the  house  or  hearth.  Leges  Canuti,  cap.  40.  See 
HurderefersL 

HEORDPENNY,  dim  Romescot  ei  postea  Peterpcnce,  from 
the  Saxon  hearth,  focus,  and  penivg,  denarius.  See  Peter- 
pence,  Romescot. — Leges  Edgari  Regis,  cap  5.  a  pud  Bromp- 
tonum. 

HEPTARCHY.  The  kingdom  of  England  was  formerly, 
under  the  Saxons,  divided  into  an  heptarchy,  consisting  of 
seven  in  tie  pen  dent  kingdoms,  peopled  and  governed  by  different 
clans  and  colonies  ;  these  were  all  reduced  into  one  kingdom 
by  Egbert,  King  of  the  West  Saxons  in  the  year  827  or  828. 
Egbert  is  therefore  styled  the  first  king  of  England,  See 
4  Comm.  c.  33. 

HERALD,  HER  ALT,  or  HEROLD,  ItaL  hcraldo,  Fr. 
heraidl,  quasi  her  us  altus.]  An  officer  at  arms*  Vcrsiegan 
thinks  it  may  be  derived  from  two  Dutch  words,  viz*  Here^ 
exercitus  el  healt,  pugil  magnauimus  ;  as  if  he  should  be  called 
the  Champion  of  the  Army  :  and  the  Romans  called  heralds, 
fecifdes.  Poly dor e,  lib.  1 9*  describes  them  thus;  heralds, 
in  super  apparitores  ministros,  quas  heraldos  dicuni  quorum 
pro? fed  us  Armorum  Rex  rocifrfur  ;  hi  belli  ef  pacts  Nuncii  ; 
Ducihus  Comitibusque  a  Regefactts  insignia  a  plant,  ac  eomm 
funera  eurant.  The  functions  of  these  officers,  as  now  exer- 
cised with  us,  is  to  denounce  war,  proclaim  peace,  and  to  be 
employed  by  the  king  in  martial  messages:  they  are  examiners 
and  judges  of  gentlemen's  coat  of  anus,  and  conservators  of 
genealogies;  and  they  marshal  the  solemnities  at  the  corona* 
tions  and  funerals  of  princes  and  other  great  men. 

The  three  chief  heralds  are  called  kings  at  arms:  of  which 
Garter  is  the  principal,  instituted  by  King  Henry  V.  whose 
office  is  to  attend  the  knigkls  of  the  Garter  at  their  solemnities, 
and  to  marshal  the  funerals  of  the  nobility:  and  King  Ed- 
ward IV.  granted  the  office  of  King  of  Heralds  to  one  Garter, 
cum  feudis  ct  prqficuis  ah  ant  i  quo,  tVc.  The  next  is  Clarencieux 
or  Clarentius,  ordained  by  Edward  IV.  who,  attaining  the 
dukedom  of  Clarence  by  the  death  of  George  his  brother 
(whom  he  beheaded  for  aspiring  to  the  crown),  made  the 
herald  who  belonged  to  that  dukedom  a  king  at  arms,  and 
called  him  Clarencieux ;  his  proper  office  is  to  marshal  and 
dispose  the  funerals  of  all  the  lesser  nobility,  knights  and 
esquires,  through  the  realm,  on  the  south  side  of  the  Trent. 
The  third  is  Nor  ray,  quasi  North  Roy,  whose  office  and  business 
is  the  same  on  the  north  side  of  Trent,  as  Clarentius  on  the 
south,  which  is  intimated  by  his  name,  signifying  the  northern 
king,  or  king  ai  arms  of  the  north  parts.  These  three  officers 
are  distinguished  as  follows,  viz.  Garter  Rex  Armorum  Angli- 
COrum;  indefinite;  Clarencieux,  Rex  Armorum  parlium  Aus- 
tralhnn;  Norroy  Rex  Armorum  parlium  Borealitnn* 

Besides  the  kings  at  arms,  there  are  six  inferior  heralds, 
according  to  their  original,  as  they  were  created  to  attend  dukes 
and  great  lords  in  martial  expeditions,  i  e.  York,  Lancaster, 


Chester,  Windsor,  Richmond,  and  Somerset ;  the  four  former 
instituted  by  King  Edward  III.,  and  the  two  latter  by  Ed- 
ward IV.  and  Henry  VIII.  And  lastly,  to  the  superior  and 
inferior  heralds,  are  added  four  others,  called  Marshals,  or  pur- 
suivants at  arms,  who  commonly  succeed  in  the  places  of  such 
heralds  as  die,  or  are  preferred ;  and  they  are  Blue-mantle, 
Rouge-cross,  Rouge-dragon,  and  Pori-cullis :  all  equipped  with 
proper  ensigns  and  distinctions. 

The  ancient  kings  at  arms,  heralds,  and  pursuivants,  were 
made  a  corporation  or  college  under  the  Earl  Marshal  of  Eng- 
land, with  certain  privileges  by  the  kings  of  this  realm :  Con- 
eesserunt,  &e.  Heraldi  Armorum,  et  omnes  alii  Heraldi  prose- 
cutares  sive  Pursuivandi  armorum,  qui  pro  tempore  f tier  in  t,  in 
perpetunm  sint  unum  corpus  corpora  turn  in  re,  facto,  et  nomine  ; 
haheantque  sucerssionem  perpetuam,  nee  non  quoddam  sigillum 
commune,  eye.  Dat.  eye.  S print.  Gloss.  Heralds  Court  of 
Honour.    See  tits.  Honour,  Courts,  Ctmrt  of  Chivalry. 

Since  the  establishment  of  tins  corporation  or  college  of 
arms,  some  heralds  and  pursuivants  extraordinary  have  been 
made,  but  these  are  considered  as  merely  honorary,  and  not 
part  of  the  establishment. 

On  the  accession  of  King  George,  Elector  of  Hanover,  to 
the  crown  of  Great  Britain,  a  Hanover  herald  was  then  ap- 
pointed ;  and  afterwards,  in  1815,  on  the  erection  of  Hanover 
into  a  kingdom,  til  one  Coursier,  King  of  Arms  in  Hanover, 
was  appointed,  and  his  duties  are  confined  to  that  kingdom. 
Gloucester  herald,  first  appointed  1 1  George  I.  is  an  officer 
of  the  Order  of  the  Bath,  and  the  office  of  Bath  King  at  Arms 
is  vested  in  him,  but  lias  nothing  to  do  with  the  College  of  Arms. 

In  Scotland  the  chief  herald  of  the  Court  of  Arms  there  is 
called  Lyon  King  of  Arms,  from  the  armorial  bearing  of  the 
king,  as  king  of  Scotland,  the  lion  rampant:  and  he  has  serving 
under  him  heralds,  pursuivants,  and  messengers.  By  Scotch 
acts  15Q2.  c.  127-  MSWfc  c-  be  is  authorised  to  inspect  the 
arms  and  ensigns  armorial  of  the  noblemen  and  gentlemen  of 
Scotland,  to  distinguish  the  arms  of  the  younger  members  of 
families;  and  to  give  grants  of  arms;  to  matriculate  such  arms, 
and  to  fine  those  who  wore  arms  not  matriculated,  in  IOC)/* 
Scojs  Q8/.  6s,  Sd.^},  with  the  forfeiture  of  the  goods  and  furniture 
on  winch  the  arms  are  represented. 

In  Ireland  there  is  also  a  Court  of  Arms,  of  which  Ulster 
King  of  Arms  is  the  principal ;  there  are  also  Dublin  and 
Cork  heralds  at  arms,  A  fhfone  pursuivants,  and  inferior  officers. 

For  the  ceremony  of  creating  a  king  at  arms,  see  Det hick's 
Case,  Ley's  Reports,  248. 

HERBAGE,  herhagium^  The  green  pasture  and  fruit  of 
the  earth,  provided  by  nature  for  the  bite  or  food  of  cattle:  it 
is  also  used  for  a  liberty  that  a  person  hath  to  feed  his  cattle  in 
the  ground  of  another  person  ;  or  in  the  forest,  &e.  Cromp. 
Jurisd.  197- 

He  that  hath  herbage  of  a  forest  by  patent  may  have  tres- 
pass for  the  grass,  but  not  for  trees  or  the  fruit  of  them ;  and 
lie  may  take  beasts  damagc-feasant,  and  have  quarc  clausittn 
f regit,  and  by  such  grant  may  inclose  the  forest.  Yet  grantee 
of  herbage  may  inclose,  and  may  have  action  of  trespass  quarc 
claust/m  j'resit.  But  though  he  that  hath  herbage  may  im los^ 
yet  he  that  hath  reasonable  herbage  cannot.  Dyer,  28.0 :  and 
see  %  Ro.  Rep.  356. 

Grantee  of  herbage  of  a  park  cannot  dispark  it.  Gorlh.  \  \  u. 
A  lease  was  made  of  a  manor  with  all  gardens,  orchards, 
yards,  &c,  and  with  all  the  profits  of  a  wood,  excepting  to 
lessor  forty  acres,  to  take  at  his  pleasure.  Per  Dyer,  the 
wood  is  not  comprised  within  the  lease,  but  the  lessee  shall  only 
have  the  profits,  as  pannage,  herbage,  &c.    4  Leon.  8. 

A  right  to  the  herbage  is  sufficient  to  support  an  ejectment, 
because  he  who  has  a  grant  of  the  herbage  has  a  particular 
interest  in  the  soil,  although  by  such  grant  the  soil  itself  does 
not  pass.  But  the  ejectment  should  be  for  the  herbage  of  the 
land,  and  not  for  the  land  itself.  Hard.  3 SO.  See  tits.  Leaie, 
Trespass,  &c. 

HERBAGIUM  ANTEBIUS.    The  first  crop  of  grass  or 
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hay,  in  opposition  to  after-math  and  second  cutting.  Paroch* 
Antiq.  p.  4.0  <). 

HERBERY,  or  HERBURY.  An  inn.  CoweU* 
HERBENGER,  or  HARBINGER,  from  the  French  her- 
berger,  that  is  hospith  accrpere.  An  officer  in  the  king's  house, 
who  goes  before  and  allots  the  noblemen,  and  those  of  the 
household,  their  lodgings.  K'dchhufoL  176.  It  is  also  uaed  for 
an  innkeeper. 

HERBERGAGIUM.  Lodgings  to  receive  guests  in  the 
wav  of  hospitality.  Cornell. 

1 1 1;  R  BK  RG  AT  US.    Spent  in  an  inn.  Cornell 
HERBERGARE.    To  harbour,  to  entertain,  froni  heri- 
bergttm,  heriberga,  Saxon  hecre  berg,  a  house  of  entertainment. 
Sow  tier's  Ant  tip  p.  U  1'S.     1  U'nec  our  hvrbingcr  or  ha rbi 'tiger, 
who  provides  harbour,  or  house  room,  &c. 

HERCE,  HERCIA.  An  harrow.  Fleta,  lib.  2.  <?.  77.  It 
signifies  also  a  candlestick  set  up  in  churches,  made  in  the 
form  of  an  harrow,  in  which  many  candies  were  placed  at  the 
head  of  a  cenotaph. 

HERCIARE,  from  the  French  kercer,  to  harrow.  See 
4  Inst,  fol.  270. 

HERDEWICH,  or  HERDEWIC,  herdem/cha^  A  grange 
or  place  for  cattle  and  husbandry.    Mott.  Att^l.  .*>.  part. 

HERDWERCH,  HEORDWERCH.  Herdsman's  work, 
or  customary  labours  done  by  the  shepherds,  herdsmen,  and 
other  inferior  tenants,  at  the  will  of  their  lord.  Cornell,  edit. 
1627*  RegisL  Eccles.  Christi.  Cant.  MS. 

HEREBANNUM,  Sax.  here,  exerritus,  et  ban,  cdictum, 
mulcta^  A  mulct,  for  not  going  armed  into  the  field,  wThen 
called  forth.  Spehtu  Under  the  feudal  policy,  every  f  ree  man 
was  under  an  obligation  to  serve  the  state.  If,  upon  being 
summoned  into  the  field,  any  free  man  refused  to  obey,  a  full 
herebannum,  i.  e.  a  fine  of  sixty  crowns  was  to  be  exacted  from 
him,  according  to  the  law  of  the  Franks.  This  fme  was  levied 
with  such  rigour,  that  if  any  person  was  insolvent,  he  was 
reduced  to  servitude,  and  continued  in  that  state  until  such 
time  as  his  labour  should  amount  to  the  value  of  the  hereban- 
num.  The  Emperor  Lotharius  rendered  the  penalty  more 
severe,  by  confiscating  the  goods  of  the  persons  refusing,  and 
banishing  him.    Robertson's  Char.  V.  vol.  i.  13 Hi,  217. 

HEREBOTE,  from  the  Sax.  here  and  bote,  a  messenger.] 
The  king's  edict  commanding  his  subjects  into  the  field;  from 
the  Saxon  hvere,  exercitus,  and  bode,  a  messenger*    Cow  el  I. 

HEREDITAMENT  S,  k&reditamenia*}  A 11  su ch  im move- 
able things,  whether  corporeal  or  incorporeal,  which  a  man 
may  have  to  him  and  his  heirs  by  way  of  inheritance;  and 
which,  if  they  are  not  otherwise  devised,  descend  to  him  that 
is  next  heir,  and  fall  not  to  the  executor  as  chattels  do.  See 
32  If.  8.  c.  2.  It  is  a  word  of  very  great  extent,  comprehend- 
ing whatever  may  be  inherited  or  come  to  the  heir  ;  be  it  real, 
personal,  or  mixed,  and  though  it  is  not  holden,  or  lieth  not  in 
tenure.  Co.  Lit*  6.  16'.  And  by  the  grant  of  hereditaments 
in  conveyances,  manors,  houses,  and  lands  of  all  sorts,  rent, 
services,  advowsons,  &c.  pass.  Co.  Lit.  1 6.  I  her  edit  amentum 
est  omne  quod  jure  haireditario  ad  hmredem  (ran  seal* 

Hereditaments  are  of  two  kinds,  corporeal  and  incorjx>reaL 
Corporeal  consist  of  such  as  affect  the  senses ;  such  as  may  be 
seen  and  handled  by  the  body :  incorporeal  are  not  the  object 
of  sensation,  can  neither  be  seen  or  handled,  are  creatures  of 
the  mind,  and  exist  only  in  contemplation. 

Corporeal  hereditaments  consist  wholly  of  substantial  and 
permanent  objects,  all  which  may  be  comprehended  under  the 
general  denomination  of  land  only.  For  land*  says  Coke,  com- 
prehendeth  in  its  legal  signification  any  ground,  soil,  or  earth 
whatsoever,  as  arable  meadows,  pastures,  woods,  moors,  waters, 
marshes,  furzes,  and  heath.  1  Inst.  4.  It  legally  includes  also 
all  castles,  houses,  and  other  buildings ;  for  they  consist,  saith 
he,  of  two  things ;  land,  which  is  the  foundation,  and  the 
structure  thereupon :  so  that  if  I  convey  the  land  or  ground,  the 
structure  or  building  passeth  therewith.  It  is  observable  that 
water  is  here  mentioned  as  a  sneers  of  land,  which  may  seem 


a  kind  of  solecism ;  hut  such  is  the  language  of  the  law  r  and 
therefore  one  cannot  bring  an  action  to  recover  possession  of  a 
pool,  or  other  piece  of  water,  by  the  name  of  water  only; 
either  by  calculating  its  capacity,  as  for  so  many  cubical  yards; 
or  by  superficial  measure,  for  twenty  acres  of  water,  or  by 
general  description,  as  for  a  pond,  a  water- course,  or  rivulet; 
but  he  must  bring  his  action  for  the  land  that  lies  at  the 
bottom,  and  must  call  it  twenty  acres  of  land  covered  with 
water.  BramnL  142.  For  water  is  a  moveable  wandering 
thing,  and  must  of  necessity  continue  common  bv  the  law  of 
nature:  so  that  there  can  only  be  a  temporary,  transient,  usu- 
fructuary property  therein  :  wherefore,  if  a  body  of  water  runs 
out  of  A/s  pond  into  B.'s,  A.  has  no  right  to  reclaim  it.  But  the 
land,  which  that  water  covers,  is  permanent,  fixed,  and  immove- 
able ;  and  therefore  in  this  there  may  be  a  certain  substantial 
property,  of  which  the  law  will  take  notice,  and  not  of  the  other, 
Land  hath  also,  in  its  legal  signification,  an  indefinite 
extent,  upwards  as  well  as  downwards.  Cujus  est  solum,  ejus 
est  usque  ad  ccelitm  is  the  maxim  of  the  law ;  upwards,  there- 
fore, no  man  may  erect  any  building,  or  the  like,  to  overhang 
another's  land:  and  downwards,  whatever  is  in  a  direct  line, 
between  the  surface  of  any  land  and  the  centre  of  the  earth, 
belongs  to  the  owner  of  the  surface ;  as  is  every  day's  expe- 
rience in  the  mining  countries.  So  that  the  word  land  in- 
cludes not  only  the  face  of  the  earth,  but  every  thing  under  or 
over  it.  And  therefore  if  a  man  grants  all  his  lands,  he  grants 
thereby  all  his  mines  of  metal  and  other  fossils,  his  woods, 
his  waters,  and  his  houses,  as  well  as  his  fields  and  meadows. 
Not  but  the  particular  names  of  the  things  are  equally  suffi- 
cient to  pass  them,  except  in  the  instance  of  water ;  by  a  granl 
of  which  nothing  passes  but  a  right  of  fishing.  Co.  Lit.  4. 
Hut  the  capital  distinction  is  this;  that  by  the  name  of  a  castle, 
messuages,  toft,  croft,  or  the  like,  nothing  else  will  pass, except 
what  falls  with  the  utmost  propriety  under  the  term  made  use 
of;  but  by  the  nature  of  land,  which  is  nomen  generalis&hnitm, 
every  thing  terrestrial  will  pass,  1  Inst,  4,  5,  6.  By  the 
name  of  a  castle,  one  or  more  manors  may  be  conveyed;  and 
c  converso  by  the  name  of  a  manor,  a  castle  mav  pass.  1  Inst.  5: 
2  InsL  31.    See  2  Comm.  17  19- 

An  incorporeal  hereditament  is  a  right  issuing  out  of  a  thing 
corporate  (whether  real  or  personal),  or  concerning,  or  an- 
nexed to,  or  exercisable  within  the  same.  Co.  Lit  19,  20.  It 
is  not  the  thing  corporate  itself,  but  something  collateral 
thereto  ,■  as  a  rent  issuing  out  of  lands,  &e.  or  an  office  be- 
longing to  jewels,  &c.  Or,  according  to  logicians,  corporeal 
hereditaments  are  the  substance  which  may  be  always  seen, 
always  handled  ;  incorporeal  hereditaments  are  but  a  sort  of 
accidents,  which  inhere  in,  and  are  supported  by,  that  sub- 
stance ;  and  may  belong  or  not  belong  to  it,  without  any  visible 
alteration  therein.  Their  existence  is  merely  in  idea,  and 
abstract  contemplation,  though  their  effects  and  profits,  which 
are  totally  distinct,  may  be  frequently  objects  of  our  bodily 
senses.  2  Comm.  20,  These  incorporeal  hereditaments  are 
stated  in  the  Commentaries  to  be  principally  of  ten  sorts; 
Advowsons,  Tithes,  Commons,  Ways,  Offices,  Dignities,  Fran- 
chises, Corodies,  or  Pensions,  Annuities,  and  Rents.  As  to  all 
which  see  those  several  tits,  in  this  Diet* 

HEREDITARY  RIGHT  TO  THE  CROWN.   See  tit. 
King. 

HEREDITARY  REVENUE  OF  THE  KING.    See  tit. 

King. 

HEREFARE,  Saxon*"]  Profectio  mUUaris  el  expeditio. 
Sec  Subsidy.    A  militarv  expedition,  a  going  to  warfare. 

HEREGELD,  Saxon.]  Pecunia  seu  tributum  atendo  ex- 
ercitui  cotlatum.]  A  tribute  or  tax  levied  for  the  maintenance 
of  an  army.  Heregeld,  or  herezeld,  is  also  sometimes  synony- 
mous with  Heriot. 

HERELLUS.  A  sort  of  little  fish,  perhaps  minnou-s,  or 
rather  gudgeons.    Cornell,  edit  1727. 

HERE  M I T O  R I U  M .  A  solitary  place  of  retirement  for 
hermits*    Mon.  Aug  I.  torn.  3.  p.  18. 


HERENACH.    An  archdeacon.    Cornell,  edit.  1727. 

HE  K  EM  ONES,  or  HERETEAMS.  Followers  of  an 
army.  Lamb  Leges  I  no?,  cap.  15,  In  exercitu  prcedatorum, 
&c,  from  here,  excrcitits%  and  (earn,  sequela. 

HERESLITA,  or  HERESSA,  or  HERESSIZ.  A  hired 
soldier,  that  departs  without  licence ;  derived  from  the  Saxon 
Sere,  exercilus,  and  slit  en,  to  depart,  according  to  Co.  4  InsL 
f.  128. 

HERESY,  hceresis,]  Among  Protestants,  is  said  to  be  a 
false  opinion  repugnant  to  some  point  of  doctrine  clearly  re- 
vealed in  Scripture,  and  either  absolutely  essential  to  the 
Christian  faith,  or  at  least  of  most  high  importance.  1  Hawk. 
P.C  c.2.  §  1- 

Anciently.,  under  the  general  name  of  heresy,  there  have 
been  comprehended  three  sorts  of  crimes;  1.  Apostacif,  when 
a  Christian  apostatises  to  Paganism.  2.  Wit  e/u:  raft.  3,  For- 
mal Heresy,  which  seems  to  he  an  apostacy  from  the  established 
religion  \  for  which,  and  the  several  wrays  of  determining, 
punishing,  and  the  difference  between  the  civil  and  imperial 
laws,  popish  canons,  and  the  laws  of  England,  concerning 
heresy,  see  a  full  account  in  1  Hal  Hist.  P.  C.  383*  410, 

It  seems  difficult  precisely  to  determine  what  error  shall 
amount  to  heresy,  and  what  not ;  but  the  1  Eliz.  c.  1.  which 
erected  the  High  Commission  Court,  having  restrained  it  from 
adjudging  any  points  to  be  heretical  but  such  as  are  so  deter- 
mined either  by  Scripture,  or  by  one  of  the  first  four  general 
councils,  or  by  some  other  council,  by  express  words  of  Scrip- 
ture, or  by  parliament,  with  the  assent  of  the  Convocation; 
these  rules  are  at  present  generally  thought  the  best  directions 
concerning  this  matter,    2  Hawk.  P.  C.  c.  2.  §  2. 

By  the  common  law  one  convicted  of  heresy,  and  refusing 
to  abjure  it,  or  failing  into  it  again  after  he  abjured  it,  might 
be  burnt,  by  force  of  the  writ  de  ha  retico  comburendo,  which 
issued  out  of  Chancery  upon  a  certificate  of  such  conviction  ; 
but  he  forfeited  neither  lands  nor  goods,  because  the  pro- 
ceedings against  him  were  only  pro  salute  animce.  F.  N.  B. 
369 :  S  Inst.  43  :  Doctor  and  Student,  lib.  2.  c.2<):  1  Hawk. 
P.  C.c,2.  §  10, 

This  writ  de  hceretico  comburendo  is  thought  by  some  to  be 
as  ancient  as  the  common  law  itself.  However,  it  appears 
from  thence,  that  the  conviction  of  heresy  by  the  common  Jaw 
was  not  in  any  petty  ecclesiastical  court,  but  before  the  arch- 
bishop himself  in  a  provincial  synod  ;  and  that  the  delinquent 
was  delivered  over  to  the  king  to  do  as  he  should  please  with 
him ;  so  that  the  crown  had  a  control  over  the  spiritual 
power,  and  might  pardon  the  convict  by  issuing  no  process 
against  him;  the  writ  de  hmretico  comburendo  being  not  a  writ 
of  course,  but  issuing  only  by  the  special  direction  of  the  king 
in  council.  F.  N.  Ji.  2(i9 :  1  'Hal  P.  C.  395. 

But  in  the  reign  of  Henry  IV.  when  the  eyes  of  the 
Christian  world  began  to  be  open,  and  the  seeds  of  the  Pro- 
testant religion  (though  under  the  opprobrious  name  of  Lol- 
lardy)  took  root  in  this  kingdom,  the  clergy,  taking  advantage 
from  the  kings  dubious  title  to  demand  an  increase  of  their 
own  power,  obtained  an  act  of  parliament  (stat.  2  IL  4.  c.  15.) 
which  sharpened  the  edge  of  persecution  to  its  utmost  keenness. 
For  by  that  statute  the  diocesan  alone,  without  the  inter ve n- 
tion  of  a  synod,  might  convict  of  heretical  tenets  ;  and  unless 
the  convict  abjured  his  opinions,  or  if  after  abjuration  he 
relapsed,  the  sheriff  was  hound  c,r  officio,  if  required  by  the 
bishop,  to  commit  the  unhappy  victim  to  the  flames,  without 
waiting  for  the  consent  of  the  crown.  By  stat.  2  II.  5.  c-  7- 
Lollardy  was  also  made  a  temporal  offence  and  indictable 
in  the  king's  courts ;  which  did  not  thereby  gain  an  ex- 
clusive, but  only  a  concurrent,  jurisdiction  with  the  bishop's 
consistory. 

Afterwards,  when  the  final  reformation  of  religion  began  to 
advance,  the  power  of  the  ecclesiastics  was  somewhat  mode- 
rated ;  for  though  what  heresy  is  was  not  then  precisely  de- 
fined, yet  we  are  told  in  some  points  what  it  is  not.  The 
stat  25  //,  8.  c.  14.  declaring,  that  offences  against  the  see  of 
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Rome  are  not  heresy  ;  and  the  ordinary  being  thereby  restrained 
from  proceeding  in  any  case  from  mere  suspicion  ;  that  is, 
unless  the  party  be  accused  by  two  credible  witnesses,  or  an 
indictment  for  heresy  be  first  previously  found  in  the  king's 
courts  of  common  law.  And  yet  the  spirit  of  persecution  was 
not  then  abated,  but  only  diverted  into  a  lay  channel;  for  in 
six  years  afterwards,  by  stat  31  //,  8,  c,  14.'  the  bloody  law  of 
the  Six  Articles  was  made,  which  established  the  six  most  con- 
tested points  of  Popery: — transubstantiation,  communion  in  one 
kind,  the  celibacy  of  the  clergy,  monastic  vows,  the  sacrifice 
of  the  mass,  and  auricular  confession ;  which  points  were 
te  determined  and  resolved  by  the  most  godly  study,  pain,  and 
travail  of  his  Majesty :  for  which  his  most  humble  and  obedient 
subjects,  the  lords  spiritual  and  temporal,  and  the  commons,  in 
parliament  assembled,  did  not  only  render  and  give  unto  his 
highness  their  most  high  and  hearty  thanks/*  but  did  also 
enact  and  declare  all  oppugners  of  the  first  to  be  heretics,  and 
to  be  burnt  with  fire ;  and  of  the  five  last  to  be  felons,  and  to 
suffer  death.  The  same  statute  established  a  new  and  mixed 
jurisdiction  of  clergy  and  laity,  for  the  trial  and  conviction  of 
heretics ;  the  reigning  prince  being  then  equally  intent  on 
destroying  the  supremacy  of  the  Bishop  of  Rome,  and  esta- 
blishing all  other  Romish  corruptions  of  the  Christian  religion. 

It  would  be  unnecessary  to  perplex  this  detail  with  the  va- 
rious repeals  and  revivals  of  the  sanguinary  laws  in  the  two 
succeeding  reigns ;  we  may  therefore  proceed  directly  to  the 
reign  of  Queen  Elizabeth,  wThen  the  reformation  was  finally 
established.  By  stat.  1  Eliz.  c.  1.  all  former  statutes  relating 
to  heresy  are  repealed,  which  leaves  the  jurisdiction  of  heresy 
as  it  stood  at  common  law  ;  viz,  as  to  the  infliction  of  common 
censures  in  the  ecclesiastical  courts,  and  in  case  of  burning  the 
heretic,  in  the  provincial  synod  only.  5  Rep*  23  :  12  Rep, 
56.  92.  Sir  Matthew  Hale,  indeed,  is  of  a  different  opinion, 
and  holds  that  such  power  resides  in  the  diocesan  also,  though 
he  agrees  that  in  either  case  the  writ  de  turret ico  comburendo 
was  not  dcmandable  of  common  right,  but  gran  table  or  other- 
wise at  the  king's  discretion.  1  Hal  P.  C.  405.  But  the 
principal  point  now  gained  was,  that  by  this  statute  a  boundary 
is  for  the  first  time  set  to  what  shall  be  accounted  heresy ; 
nothing  for  the  future  being  so  to  be  determined,  but  only  such 
tenets  which  have  been  heretofore  so  declared:  1.  By  the 
w  ords  of  the  canonical  Scriptures;  2.  By  the  first  four  general 
councils,  or  such  others  as  have  only  used  the  words  of  the 
Holy  Scriptures;  or,  3.  Which  shall  be  hereafter  so  declared  by 
the  parliament,  with  the  assent  of  the  clergy  in  convocation. 
Thus  was  heresy  reduced  to  a  greater  certainty  than  before  ; 
though  it  might  not  have  been  the  worse  to  have  defined  it  in 
terms  still  more  precise  and  particular ;  as  a  man  continued 
still  liable  to  be  burnt  for  what  perhaps  he  did  not  understand 
to  be  heresy,  till  the  ecclesiastical  judge  so  interpreted  the 
words  of  the  canonical  Scriptures. 

For  the  writ  de  hceretico  comburendo  remained  still  in  force, 
and  there  are  instances  of  its  being  put  in  execution  upon  two 
Anabaptists  in  the  seventeenth  of  Elizabeth,  and  two  Arians 
in  the  ninth  of  James  I.  But  it  was  totally  abolished,  and 
heresy  again  subjected  only  to  ecclesiastical  correction  pro 
salute  animce  by  virtue  of  stat.  29  Car.  2.  c.  9 ;  for  in  one  and 
the  same  reign  our  lands  were  delivered  from  the  slavery  of 
military  tenures  ;  our  bodies  from  arbitrary  imprisonment  by 
the  Habeas  Corpus  Act ;  and  our  minds  from  the  tyranny  of 
superstitious  bigotry,  by  demolishing  this  last  badge  of  perse- 
cution in  the  English  law.    4  Comm.  4(7.  49* 

The  following  determinations  will  further  explain  the  his* 
tory  and  progress  of  proceedings  in  heresy  ;  and  those  relative 
to  the  temporal  courts  seem  to  be  yet  undisputed  low,  as  far  as 
they  are  now  applicable. 

By  the  common  law  with  us,  the  convocation  of  the  clergy, 
or  provincial  synod,  might,  and  frequently  did,  proceed  to  the 
sentencing  of  heretics,  and,  when  convicted,  left  them  to  the 
secular  power,  whereupon  the  writ  of  lice  ret 'icq  comburendo 
might  issue.  Bro.  tit.  Heresy  :  2  Rol  Ab.  226. 
4  N 
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It  is  also  agreed ,  that  every  bishop  may  convict  persons  of 
heresy  within  his  own  diocese,  and  proceed  by  church  censures 
against  those  who  shall  be  convicted ;  but  it  is  said  that  no 
spiritual  judge  who  is  not  a  bishop  hath  this  power ;  and  it 
hath  been  questioned,  whether  a  conviction  before  the  ordinary 
were  a  sufficient  foundation  whereon  to  ground  the  writ  dc 
hceretiGO  comhurendo,  as  it  is  agreed  that  a  conviction  before 
the  Convocation  was.  F.  N.  B.  269  :  12  Co,  56,  57  :  3  Inst. 
40:  Gibs.  Codex,  401 :  1  Hawk.  P.  C.  c.  2.  §  4:  State  Trials, 
vol  2.  275. 

It  seems  agreed  that,  regularly,  the  temporal  courts  have 
no  conusance  of  heresy,  either  to  determine  what  it  is,  or  to 
punish  the  heretic  as  such,  but  only  as  a  disturber  of  the 
public  peace ;  that,  therefore,  if  a  man  be  proceeded  against 
as  an  heretic  in  the  spiritual  court,  pro  salute  animce,  and 
think  himself  aggrieved,  his  proper  remedy  is  to  bring  his 
appeal  to  a  higher  ecclesiastical  court,  and  not  to  move  for  a 
prohibition  from  a  temporal  one,  27  H.  S.  14,  b* :  5  Co.  58: 
Hob.  236. 

Yet  a  temporal  judge  may  incidentally  take  knowledge 
whether  a  tenet  be  heretical  or  not ;  as  where  one  was  com- 
mitted by  force  of  Stat  2  4.  c.  15.  for  saying,  that  he  was 
not  bound  by  the  law  of  God  to  pay  tithes  to  the  curate; 
another  for  saying,  that  though  he  was  excommunicated  before 
men,  he  was  not  so  before  God  :  the  temporal  courts,  on  an 
habeas  corpus  in  the  first  case,  and  in  an  action  of  false  im- 
prisonment in  the  other,  adjudged  neither  of  the  points  to  be 
heresy  within  that  statute,  for  the  king's  courts  will  examine 
all  things  which  are  ordained  by  statute.  3  Inst.  1-2  :  1  Hoi. 
Rep.  110:  2  Buhl  300. 

In  quare  impedit,  if  the  bishop  plead  that  he  refused  the 
clerk  for  heresy,  it  seems  that  he  must  set  forth  the  particular 
point,  that  it  may  appear  to  be  heretical  to  the  court  wherein 
the  action  is  brought.  5  Co.  58:  1  And.  191  :  3  Leon.  199: 
3  Lev.  314.    See  tit.  Quare  ImpediU 

II1ZRETABLE.    See  Heritable. 

HERETIC,  hcereticus.  One  that  adheres  to,  and  is  con- 
victed of  heresy.    Sec  tit.  Heresy. 

HEREtICO  COMBURENDQ,    See  Heresy. 

HERE  TOG  HE.  From  Sax,  here,  excrcilus,  and  logen, 
ducere.~\  The  general  of  an  army  :  a  leader  or  commander 
of  military  forces.  LL.  Ed.  Conjl  c.  35.  Ducangc  says  the 
keretochii  were  the  barons  of  the  realm.  Leg.  II.  i.  Du 
Fresne.    See  tit.  Peer. 

HERETOCHIAS.  A  leader  or  commander  of  military 
forces.  See  at  large  the  name  and  office  in  the  laws  of 
Edward  the  Confessor,  c.  35.  De  Heretockiis. 

HERETUM.  A  court  or  yard ;  perhaps  an  orchard. 
Hist.  Dun  elm. 

HER  EZ  ELD.    See  Her  geld,  Heriol 

HERGRIPA.  Pulling  by  the  hair;  from  the  Sax,  kwr, 
capillus,  and  gri/pan,  capere.    Leu.  H.  1 .  c.  9;k 

HERIGALDS.    A  sort  of  garment.  Cowell 

HERIOT. 

FIkriotum,  Sax.  hercgeat  ;  hell  ic  us  apparatus,  from  here, 
excrc'tlus,  an  army,  and  geat,  fusus,  ejj'usus.~]  Signified  ori- 
ginally a  tribute  given  to  the  lord  of  a  manor,  for  his  better 
preparation  for  war.  By  the  laws  of  Canutus,  at  the  death  of 
the  great  men  of  this  realm,  so  many  horses  and  arms  were  to 
be  paid  as  they  were  in  their  respective  life-times  obliged  to 
keep  for  the  king's  service.  Spclm.  Sir  Edward  Coke  makes 
hcriot,  or  hercgat,  (from  herus,  lord,)  the  lord's  beast:  and  it 
is  now  taken  for  the  best  beast,  whether  it  be  horse,  ox,  or 
cow,  that  the  tenant  dies  possessed  of,  due  and  payable  to  the 
lord  of  the  manor :  and  in  some  manors,  the  best  goods,  piece 
of  plate,  &c.  Kilch.lSS. 

There  is  this  difference  between  heriot  and  relief ;  heriot 
has  been  generally  a  personal,  and  relief  always  a  predial 
service. 


Moreover  the  heriot  was  paid  on  the  determination  on  the 
tenancy— the  relief  on  the  accession  of  the  heir,  Co  Ccnuh 
§  25.  Tr.  33.  4  :  FUzh.  Harriott,  pi  6.  '  ' 

It  appears,  not  only  from  Spehnans  conjectures,  but  like- 
wise from  the  laws  themselves  of  King  Canutus,  that  the 
Danes  were  the  first  inventors  of  heriots,  and  that  it  was  a 
political  institution  of  theirs,  whereby  the  Danish  tenanta 
were  to  hold  by  military  service,  and  their  arms  and  horses 
at  their  deaths  to  revert  to  the  public  ;  by  that  means  putting 
the  whole  strength  and  defence  of  the  kingdom  into  their 
hands ;  committing  only  the  affairs  of  agriculture,  and  the  im- 
provement of  the  nation,  to  the  English^  though  they  thereby 
enjoyed  greater  freedom  and  immunities  in  their  tenures  than 
the  Danish  tenants.    Spelm.  287* 

Upon  the  plan  of  the  Danish  establishment  did  William 
the  Conqueror  fashion  his  laws  of  reliefs,  when  he  ascertained 
the  precise  relief  to  be  taken  of  every  tenant  in  chivalry; 
and,  contrary  to  the  feodal  custom,  and  the  usage  of  his  own 
duchy  of  Normandy,  required  arms  and  implements  of  war  to 
be  paid  instead  of  money.  LL,  Gml.  Qmq*  c.  22,  23,  21 
See  this  Diet,  tits.  Relief;  Tenure,  II.  5. 

The  Danish  compulsive  heriots,  being  thus  transmuted  into 
reliefs,  underwent  the  same  several  vicissitudes  as  the  feodal 
tenures,  and  in  socage  estates  do  frequently  remain  to  this  day, 
in  the  shape  of  a  double  rent,  payable  at  the  death  of  the 
tenant :  the  heriots  which  now  continue  among  us,  and  pre- 
serve that  name,  seeming  rather  to  be  of  Saxon  parentage,  and 
at  first  to  have  been  merely  discretionary,  Lambard,  Peramb. 
of  Kent,  4%92. 

As  to  the  several  kinds  of  heriots,  some  are  due  by  custom, 
some  by  tenure,  and  some  by  reservation  on  deeds  executed 
within  time  of  memory.  Those  due  by  custom  are  the  most 
frequent,  and  arose  by  the  contract  or  agreement  of  the  lord 
and  tenant,  in  consideration  of  some  benefit  or  advantage 
accruing  to  the  tenant:  and  for  which  an  heriot,  as  the  best 
beast,  best  piece  of  household  furniture,  &c.  became  due  and 
belonged  to  the  lord,  either  on  the  death  or  alienation  of  the 
tenant,  and  which  the  lord  may  seize  either  within  the  manor 
or  without,  at  his  election.  Dyer,  199.  b< :  Bro.  tit.  Heriot,  2,  3. 

Heriots  are  therefore  now  to  be  considered  as  usually  divided 
into  two  sorts — heriot  service  and  hcriot  custom.  The  former, 
being  such  as  are  due  upon  a  special  reservation  in  a  grant  or 
lease  of  lands,  therefore  amount  to  little  more  than  a  mere 
rent.  2  Saund.  166.  The  latter  arise  upon  no  special  reserva- 
tion whatsoever,  but  depend  merely  upon  immemoiial  usage 
and  custom.  Co.  Cop.  §  21-.  The  latter,  of  which  we  are 
here  principally  to  speak,  are  defined  to  be  "a  customary  tri- 
bute of  goods  and  chattels,  payable  to  the  lord  of  the  fee  on 
the  decease  of  the  owner  of  the  land,"    2  Comm.  e*  28. 

These  are  now  for  the  most  part  confined  to  copyhold 
tenures,  and  are  due  by  custom  only,  which  is  the  life  of  all 
estates  by  copy,  and  perhaps  is  the  only  instance  where  custom 
has  favoured  the  lord.  For  this  payment  was  originally  a 
voluntary  donation  or  gratuitous  legacy  of  the  tenant;  per- 
haps in  acknowledgment  of  his  having  been  raised  a  degree 
above  villeinage,  when  all  his  goods  and  chattels  were  quite  at 
the  mercy  of  the  lord :  and  custom,  which  has  on  the  one 
hand  confirmed  the  tenant's  interest,  in  exclusion  of  the  lord's 
will,  has,  on  the  other  hand,  established  this  discretional 
piece  of  gratitude  into  a  permanent  duty.  An  heriot  may 
also  appertain  to  free  land  that  is  held  by  service  and  suit  of 
court ;  in  which  it  is  most  commonly  a  copyhold  enfranchised, 
whereupon  the  heriot  is  still  due  by  custom.  Braeton  speaks 
of  heriots  as  frequently  due  on  the  death  of  both  species  of 
tenants,  which  he  observes,  magi s  fit  dc  gratia  quamde  jure  $  in 
which  Fleta  and  Britfon  agree":  thereby  plainly  intimating  the 
original  of  this  custom  to  have  been  merely  voluntary,  as  a 
legacy  from  the  tenant,  though  now  the  immemorial  usage 
has  established  it  as  of  right  in  the  lord.  Bract,  I  2.  c.  36. 
§  9:  Flela,  I.  3.  c.  IS  :  Br  it  ton,  c.  69. 

And  it  appears  that  on  the  death  of  a  tenant,  a  heriot 


HEMOT. 


(either  by  custom  or  service)  may  be  claimed,  whether  sueb 
tenant  be  a  tenant  in  fee  ;  Bro.  liar,  5  ;  for  life;  I  hid.  Kilt  ft. 

1  :>:>.  a:  2  Sound.  165  :  3  Salk.  181  ;  for  years ;  Kitch.  I  S3,  a; 

2  Sound,  1 65  ;  or  at  will ;  2  BuhU  196. 

Where  a  copyhold  tenement  holder)  by  heriot  custom  becomes 
the  property  of  several  as  tenants  in  common,  the  lord  is 
entitled  to  a  heriot  from  each  of  them  r  but  if  the  several  por- 
tions are  re- united  in  one  person,  one  heriot  only  is  payable, 

g  s.  4  a  2. 

This  heriot  is,  as  has  been  said,  sometimes  the  best  live 
beast,  or  avcrium,  which  the  tenant  dies  possessed  of,  which  is 
particularly  denominated  the  villein's  relief,  in  the  2J)th  law  of 
King  William  the  Conqueror;  sometimes  the  best  inanimate 
£Ood,  under  which  a  jewel  or  piece  of  plate  may  be  included : 
but  it  is  always  a  personal  chattel,  which  immediately,  on  the 
death  of  the  tenant  who  was  the  owner  of  it  being  ascer- 
tained, by  the  option  of  the  lord  becomes  vested  in  him  as  his 
property ;  and  is  no  charge  upon  the  lands,  but  merely  on  the 
jjoods  and  chattels.  Uoft.ih).  The  tenant  must  he  the  owner 
of  it,  or  else  it  cannot  be  due ;  and,  therefore,  on  the  death  of 
a  feme-covert,  no  heriot  can  be  taken  ;  for  she  can  have  no 
ownership  in  things  personal.    Kcihv.  84< :  4?  Leon.  CZ3Q. 

If  the  best  beast  or  good  be  due  to  the  lord  on  the  death  or 
alienation  of  his  tenant,  the  property  in  it  becomes  vested  in 
the  lord  immediately  on  such  death  or  alienation,  whether  the 
heriot  be  a  heriot-eustom  or  a  heriot- service.  Bro.  pi.  2 : 
Plow.  $6*  And,  consequently,  he  may  seize  it  wherever  it 
maybe  found,  or  bring  trover  (1  Show.  81.),  or  detinue,  (Bro. 
Bar.  pi.  9:  Kitch.  133.  b.  135.  6:  Co.  Copuh.  §  31.)  against 
the  person  eloigning  or  detaining  it ;  and  if  it  be  reserved  on 
a  grant  or  lease,  he  may  have  an  action  of  debt  or  covenant 
2  Saund.  1C7. 

If  the  tenant  at  the  time  of  death  or  alienation  have  no 
beast,  the  lord  must  of  necessity  lose  his  heriot;  Ktelw.  84*.  b.: 
Carter,  86:  4  Leon.  239.  VL  :  2  Comm.  424;  and  there- 
fore if  the  tenant  parted  with  his  property  in  his  beasts  before 
hh  death  or  alienation,  he  prevented  the  lord's  claim.  This 
was  frequently  done  in  order  to  defraud  the  lord  of  his  rights 
previous  to  the  13  Eliz.  c.  5.  against  fraudulent  deeds,  gifts, 
alienations,  &c\,  by  which  it  is  enacted  that  gifts  intended  to 
defraud  lords,  &c.  of  their  heriots,  mortuaries,  or  reliefs,  shall 
be  void  against  the  parties  injured  by  the  gifts. 

In  some  places  there  is  a  customary  composition  in  money, 
as  ]0s.  or  20s.  in  lieu  of  a  heriot,  by  which  the  lord  and  tenant 
are  both  bound,  if  it  be  an  indisputable  ancient  custom ;  but 
a  new  composition  of  this  sort  will  not  bind  the  representatives 
of  either  party ;  for  that  amounts  to  the  creation  of  a  new  cus- 
tom, which  is  now  impossible.  Co.  Co/;.  §  31.  See  2  Comm. 
422.  4.  c.  28:  2  Watkim  on  Copt/holds,  c.  6:  and  this  Diet, 
tit.  Copyhold. 

The  following  extracts  will  further  elucidate  this  subject. 
— Heriot-service  is  payable  on  the  death  of  tenant  in  fee- 
simple  ;  and  heriot  custom  upon  the  death  of  tenant  for  life. 
Co.  Lit.m. 

As,  however,  a  heriot-service  is  due  by  reservation,  it  may 
be  reserved  on  the  grant  of  a  less  estate  than  fee-simple. 
i  Saund,  16"5.  It  has  been  suggested  that  a  distinction  may 
be  made  thus :  if  the  heriot  be  claimed  after  the  death  of  a 
tenant  for  life  or  years,  who  was  in  by  the  grant  of  the  lord, 
the  lord  might  show  the  deed  by  which  it  was  reserved,  or 
otherwise  prove  the  express  reservation ;  but  if  the  grant  of 
the  lands  was  so  distant  that  the  deed  of  creation  cannot  be 
shown,  nor  the  precise  term  of  reservation  be  otherwise  proved, 
the  lord  might  prescribe ;  for  it  is  not,  by  the  terms,  due  by 
custom,  as  it  is  only  claimed  on  the  death  of  the  tenant  of  par- 
ticular lands,  and  not  on  the  death  generally  of  the  tenants  of 
the  manor.  And  as  the  grant  must  of  necessity  have  been  in 
tee,  the  heriot  shall  be  considered  as  due  only  on  the  death  of 
such  tenant  in  fee.    Walk.  Cop.  ii.  c  ft 

If  an  heriot  is  reserved  upon  a  lease,  it  is  heriot-service,  and 
incident  to  the  reversion.    JLutfV,  1366,  7.    For  a  heriot  goes 


with  the  reversion,  as  well  as  rent;  and  the  grantee  of  the 
reversion  shall  have  it.    2  Saund.  lO'fj. 

If  the  lord  purchase  part  of  the  tenancy,  heriot-service  is 
extinguished  ;  but  it  is  not  so  of  heriot -custom.    8  Rep,  105. 

Although  a  heriot  reserved  upon  a  lease  is  called  a 
heriot.  service  ;  yet  it  is  not  like  the  case  where  a  man  holds 
land  by  the  service  of  paying  a  heriot,  &c.  because  where  a 
heriot  is  reserved  on  lease,  the  proper  remedy  is  cither  a  dis- 
tress, or  action  of  covenant  grounded  on  the  contract ;  for  the 
lessor  cannot  seize,  as  the  lord  of  a  manor  may  do,  the  beast  of 
his  tenant  who  holds  of  him  by  heriot-service*  Keilw.  82.  84* 
See  post. 

There  may  be  a  covenant  in  leases  for  lives,  &c.  to  render 
the  best  beast,  or  so  much  money  for  an  heriot,  at  the  election 
of  the  lessor ;  in  which  case  the  lessor  must  give  notice  which 
he  will  accept,  before  action  may  be  brought  for  it,  or  a  distress 
taken,  &c.    2  L'tll.  Abr.  1 9. 

When  a  heriot  is  to  be  paid  by  a  certain  life-holder  of  his 
own  goods,  an  assignee  is  not  liable  to  pay  the  heriot  ;  his 
goods  not  being  the  goods  of  such  life,  Cro.  Car.  315: 
2  Nek.  932. 

1 1  hath  been  solemnly  adjudged,  that  for  a  heriot-service, 
or  for  a  heriot  reserved  by  way  of  tenure,  the  lord  may  either 
seize  or  distrain  ;  for  when  the  tenant  agrees  that  the  lord 
shall  on  his  death  have  the  best  beast,  &c,  the  lord  hath  his 
election  which  beast  he  will  take,  and  by  seizing  thereof  reduces 
that  to  his  possession,  wherein  he  had  a  property  at  the  death 
of  the  tenant,  without  the  concurring  act  of  any  other  person  ; 
and  it  is  not  like  the  case  where  the  lessor  reserves  20,?.  or  a 
robe  ;  for  there  the  lessee  has  his  election  which  he  will  pay, 
and  being  to  do  the  first  act  the  lord  cannot  seize,  but  must 
distrain.    Blow.  96\  adjudged,  Cro.  Eliz.  589. 

For  heriot-service,  the  lord  may  distrain  any  beast  belong- 
ing to  the  tenant  on  the  land :  also  it  has  been  held,  that  the 
lord  may  distrain  any  man's  beasts  which  are  upon  the  land, 
and  retain  them  until  the  heriot  is  satisfied.  Co.  Lit.  185  : 
Lit.  Rep.  33  :  Cro.  Car.  260. 

So  it  hath  been  ruled,  that  for  a  heriot  custom  or  service 
the  lord  may  seize  as  well  in  the  manor  as  out ;  but  if  he  dis- 
train it  must  be  in  the  manor.  See  1  Salic.  356:  1  Show.  81. 
S.  P.  :  3  Mod*  231.  But  it  is  now  stated  as  positive  law, 
that  for  heriot  custom,  which  Coke  says,  Co.  Cop.  §  25.  lies 
only  in  prender,  and  not  in  render,  the  lord  may  seize  the 
identical  thing  itself,  but  cannot  distrain  any  other  chattel  for 
it.  Cro.  Elk.  590:  Cro.  Car.  260:  3  Comm.  15.  c.  1.  And 
this  is  confirmed  by  the  following  authorities. 

For  heriot  custom,  the  lord  is  to  seize,  not  distrain  ;  and  he 
may  seize  the  best  beast,  &c,  though  out  of  the  manor,  or  in 
the  king  s  highway,  because  he  claims  it  as  his  proper  goods, 
bv  the  death  of  the  tenant,  which  he  may  seize  in  any  place 
where  he  finds  it.  Kitch.  267 !  2  InsL  132  :  2  Nels.  Abr.  931 1 
Plowd.  96:  Keilw.  82.  84:  1  Salk.  356:  Bro.  tit.  He- 
riot, 2,  3. 

And  it  is  said,  that  this  liberty  must  be  understood  to  be 
annexed  to  ancient  tenures,  on  which  the  lords  had  many 
privileges,  and  not  to  be  extended  to  those  which  are  created 
within  time  of  memory,  upon  particular  reservations.  See 
1  Show.  81:  3  Mod,  231. 

HERISCH1LD.  Military  service,  or  knight's  fee ;  from 
the  Sax.  here,  an  army,  and  set/ Id,  scutum.  Cornell. 

HERISCINDIUM.  A  division  of  household  goods;  non 
lotus  fieri  placet  herescindia  mecum,  i.  e.  I  am  not  pleased  so 
often  to  divide  my  goods.  Blount. 

HERISLIT.  Laying  down  of  arms;  from  the  Sax,  h ere3 
exercilus,  and  slitan,  scissura.    Blount.    See  Spehn. 

HERISTALL.  A  castle;  from  the  Sax.  here,  an  army, 
and  stall,  statio.    Blount,  Spclm. 

HERITABLE  (and  Moveable)  RIGHTS.  The  natural 
division  of  things  is  into  corporeal  and  incorporeal,  moveable 
and  immoveable ;  the  first  including  things  corporeal  and  the 
objects  of  touch,  the  latter  things  incorporeal,  as  rights  of  pro- 
4n2 
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perty,  succession  &c.  In  the  Scotch  law  these  distinctions 
arc  lost  in  those  of  heritable  and  moveable,  drawn  more  from 
the  rights  of  the  heir  and  executor,  than  from  the  nature  of 
the  things  themselves ;  in  this  view  all  rights  to  land  or  what- 
ever is  connected  with  land,  as  mills,  fishings,  tithes,  &c.  are 
heritable.  And  whatever  moves  itself  or  can  be  moved,  and 
is  not  united  to  land,  is  moveable.  These  general  rules  are 
subject  to  exception  and  modification.  The  distinction,  in  the 
law  of  England,  is  between  real  and  personal  property ;  real 
property  answering  nearly  to  the  heritable  rights  in  Scotland, 
and  personal  property  to  the  moveable  rights. 

HERITABLE  BOND.  A  bond  in" Scotland  for  money, 
joined  with  a  conveyance  of  land  or  heritage,  to  be  held  by  the 
creditor  in  security  for  the  debt.    See  Mortgage* 

HERITABLE  JURISDICTIONS.  Grants  of  criminal 
jurisdiction  heretofore  bestowed  on  great  families  in  Scotland, 
with  a  view  to  the  more  easy  administration  of  justice.  These, 
With  other  powers  possessed  by  landed  proprietors,  were  abo- 
lished by  the  effect  of  the  20  G.  2.  c.  50;  and  see  £0  G.  2.  c.  43. 
and  Dairy  tuple  on  Feuds,  2Q2* 

HERMAPHRODITE,  henna  ph/vditus.~]  A  person  that 
is  both  man  and  woman.  Lit.  Diet*  It  is  said  tbat  as  her- 
maphrodites partake  of  both  sexes,  they  may  give  or  grant 
lands,  or  inherit  as  heirs  to  any,  and  shall  take  according  to 
the  prevailing  sex.  Co.  Lit,  2.  7-  See  tits.  Descent,  Grant, 
Heirs,  Spc. 

HERMER,  among  the  Saxons  was  a  gTeat  lord ;  from  the 
Sax.  hera,  i.  e.  major,  and  nacre*  dominus. 

HERMINUS,  7/i tts  pon licit s-2  A  mouse,  of  whose  skins  we 
have  ermine.    See  Fur* 

HERMIT  A  G  K ,  h  c  rm  if  ag  i  u  w .]  T  h  e  h  abi  t  at  i  on  of  a  her- 
mit, a  sol  it  at  y  place.    Mon.  Angl.  2  par.  f oh  339-  o. 

HERMITORIUM.  The  chapel  or  place  of  prayer,  be- 
longing to  a  hermitage.  CowclL 

HERNESCUS.    A  heron.  Cornell 

HERNESSUM.  Tackle  or  furniture  of  a  ship.  PL  Pari 
22  Ed,  L  It  is  also  called  hcrnasium,  from  the  Teuton,  har- 
nas,  English  harness,  and  signified  any  sort  of  furniture  of  a 
house,  implements  of  trade,  or  rigging  of  a  ship.  CowclL 

HEROUDES,  heralds.    Knighton,  p.  2511. 

HERRINGS-  None  shall  buy  and  sell  herrings  at  sea, 
before  the  fishermen  come  into  the  haven,  and  the  cable  of  the 
ship  be  drawn  to  the  land.  31  Ed.  3,  stat.  2*  The  vessels  for 
herrings  are  to  be  marked  with  the  quantity,  and  place  where 
packed  ;  and  packets  are  to  be  appointed  and  sworn  in  all 
fishing  ports,  &c.  under  the  penalty  of  100/.  15  Car.  2.  c.  Id. 
For  the  acts  regulating  the  herring  fisheries,  see  tits.  Fish, 
Navigation  Acts, 

HERRING  SILVER.  Seems  to  be  a  composition  in 
money,  for  the  custom  of  paying  such  a  number  of  herrings, 
for  the  provision  of  a  religious  house.  Plac,  Trin.  T,  18  Ed  I. 

HERSHIP,  The  illegally  driving  off  cattle  from  the 
grounds  of  the  proprietor.    Scotch  Did 

HES1A,  an  easement.    Chart.  Ant  up 

HESTA,  or  HESTHA.  A  corruption  of  the  Latin  heclar\ 
A  little  loaf  of  bread.  Domesday,  Co/veil,  edit.  1727-  See 
Unsca.    Query  ?  a  capon. 

HE  ST  CORN.  Perhaps  vowed  or  devoted  corn.  See  Mon. 
Angl,  torn.  2.  p.  367- 

H  E  U  V  E  L  B  O  R  G  H ,  f mm  th  e  S  ax .  h  ea  I /]  i.  c .  d  inn  id  in  n/ ,  an  d 
JsQfgki  debitor  vel  fidejussor. .]  A  surety  for  debt,  quia  qui 
jidejubet,  debit  or  cm  se  quodammodo  const  it uh.    Du  Fresne. 

HEX  AM,  or  HEXHAM;  and  HEX  AM  SHIRE.  An- 
ciently Hagustald ;  was  a  county  of  itself,  and  likewise  a 
bishopric,  endowed  with  great  privileges:  but  by  the  14  Eliz. 
c.  13.  it  is  enacted,  that  the  franchise  of  Hexham  and  Hex- 
hams!  i  ire  shall  be  within  and  accounted  part  of  the  county  of 
Northumberland,  saving  to  the  bailiffs  return  of  writs,  &c. 

HEY  BOTE.    Sao' Hay  bote. 

HEYLOED.  Seems  to  signify  a  customary  load  or  burden 
laid  upon  the  inferior  tenants  for  mending  or  repairing  the  heys 
or  hedges  CowelL 


HEYMECTUS.  A  net  for  catching  conies;  a  hay-net. 
Placit.  temp.  Ed.  3.  Coivell. 

H I  BERN AGIUM.    See  Ibcrnagium, 

HID  AGE,  hidagium.']  An  extraordinary  tax  formerly 
payable  to  the  king  for  every  hide  of  land.  Bract,  lib.  2.  c.  6. 
This  taxation  was  levied,  not  only  in  money,  but  provision  of 
armour,  &c.  And  when  the  Danes  landed  at  Sandwich,  in 
the  year  994,  King  Ethclred  taxed  all  his  lands  by  hides,  so 
that  every  3 1 0  hides  found  one  ship  furnished  ;  and  every  8 
hides  found  one  jack  and  one  saddle,  to  arm  far  the  defence  of 
the  kingdom,  &c.  Sometimes  the  word  hidage  was  used  for 
the  being  quit  of  that  tax  ;  which  was  also  called  hidegMk 
and  interpreted  from  the  Saxon,  a  price  or  ransom  paid  to 
save  oneJs  skin  or  hide  from  beating-  Sax.  Diet.  See  tit. 
Taxes, 

H I OEGILD.    See  HidgUd. 

1 1 1  PES.    See  Leather  and  8Mn*. 

HIDE  AND  GAIN,  did  anciently  signify  arable  land.  Coke 
Lit.  8/3.  h.  For  of  old,  to  gain  the  land  was  as  much  as  to  till 
it.    See  Gain  age. 

H1DELANDS,  Sax.  hyielandes7\  Terra'  ad  hydam  seu 
tectum  pcrlinentes. 

HIDE  of  Land,  Sax,  hyde  hinds*  from  hyden,  tcgere.~]  A 
plnughland  (see  Plo/r-tand).  In  an  old  manuscript  it  is  said 
to  be  1^0  acres.  Bide  calls  it  Fa  mi Haw,  and  says  it  is  as 
much  as  will  maintain  a  family  ;  others  call  it  Marisum,  Ma- 
nenlem,  Casatant,  Carucatay/t,  Suflingham,  fyc.  Cromptont  in 
his  Jurisdict.  jot.  222.  says,  a  hide  of  land  contains  one  hun- 
dred acres,  and  eight  hides  make  a  knight's  fee.  Henry 
Hunting.  Hist.  lib.  6.  fol  206".  h.  But  Sir  Edward  Coke 
holds,  that  a  knight's  fee,  a  hide  or  plough  land,  a  yard  land, 
or  an  oxgang  of  land,  do  not  contain  any  certain  number  of 
acres.  Co.  Lit.  fid,  6$.  The  distribution  of  England  by 
hides  of  land  is  very  ancient;  for  there  is  mention  of  them  in 
the  laws  of  King  Ina,  c.  14.  Spetm.    And  see  Ca/nd.  Brit. 

HI  DEL.  A  place  of  protection  or  sanctuary.  See  stat. 
1  H.  7-  c  6:  Coivell,  edit.  1727- 

IIIDGILD,  HIDEGILD,  in  LL.  CanuH  P.  Sometimes 
written  Hinegild  and  Hud  eg  eld.  From  the  Sax.  hide,  i.  e.  the 
skin  ■  and  geld,  pretium,~\  The  price  by  which  a  villein  or 
servant  redeemed  his  skin  from  being  whipped  in  such  tres- 
passes as  ancientlv  incurred  that  corporal  punishment.  Condi 
See  Fleta,  lib,  l.'c.  47*  §  20. 

H 1 E R LOOM.    See  Heirloom. 

HIGH  TREASON.    See  Treason. 

HIGHWAY.    See  tit.  Ways. 

HIGHWAY  ROBBERY.  By  the  23  H.  8.  c.  1.  and 
other  subsequent  statutes,  a  robbery  in  or  near  the  kings  high- 
way was  made  a  capital  ofFence ;  and  as  a  robbery  elsewhere 
was  not  subject  to  so  heavy  a  punishment,  it  was  material,  under 
those  statutes,  to  state  correctly  in  the  indictment,  whether 
the  offence  was  committed  in  or  near  a  highway;  while 
many  points  of  much  nicety  arose  as  to  the  manner  of  such 
statement,  and  also  as  to  what  should  be  considered  a  highway 
robbery.  1  Hale,  535,  ()'  :  2  Fast,  P.  ('.  ?Sk  5.  Hut  by  the 
3  and  4  IV,  c?  M.  c.  9  all  robberies,  wherever  committed,  were 
made  punishable  with  death,  so  that  it  became  unnecessary  to 
state  the  place,  or  if  stated,  to  prove  it  as  laid.  The  last  men- 
tioned statute  is  now  repealed,  but  the  provisions  of  the  pre- 
sent act  (7  and  8  G.  4.  c.  2%  §  6.)  are  quite  general,  making  no 
distinction  of  place.    See  tit.  Robbery. 

HIGH  WAYM  EN.    See  tit.  Robbery. 

HIGLER.  A  name  frequently  mentioned  in  our  statutes, 
for  a  person  who  carries  from  door  to  door,  and  sells  by  retail, 
small  articles  of  provisions,  &c.  They  are  laid  under  various 
restraints  by  the  statute  laws.  See  tits.  Game,  VX,  Hawkers, 
Holidays. 

I  HIS  TESTIBUS.  [  These  being  Witnesses^  Words  an- 
ciently added  in  deeds,  after  In  cujits  ret  testimonium  :  which 
witnesses  were  first  called,  then  the  deed  read,  and  their  names 
entered  down  :  but  this  clause  of  hiis  tcstibus  in  the  deeds  of 
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subjects  lias  been  disused  since  the  reign  of  King  Henry  VIII, 
Co.  Lit.  6.    Sec  tit.  Deed. 

HINDENI  HOMINES.  From  the  Sax.  kindene,  i.  e. 
sQciela$.~\  A  society  of  men  :  in  the  time  of  the  Saxons, 
all  men  were  ranked  into  three  classes,  and  valued,  as  to  satis- 
faction for  injuries,  &c.  according  to  the  class  they  were  in  ; 
the  highest  class  were  valued  at  twelve  hundred  shillings,  and 
were  called  twefj landmen ;  the  middle  class  valued  at  six 
hundred  shillings,  and  called  sexhindmen  ;  and  the  lowest  at 
ten  pounds,  or  two  hundred  shillings,  t  ailed  heif  hind  men  ;  their 
wiveswere  termed  Hindus.    Brompt.  Leg.  Alfred,  c.  12.30,  Sh 

HINE,  Sax.~]  Rather  perhaps  hind.  A  servant,  or  one 
of  the  family  ;  but  is  properly  a  term  for  a  servant  in  hus- 
band rv,  and  he  that  oversees  the  rest  is  called  the  masterhine. 
12  R.  2.  c.  *> 

HIXEFARE,  Sax.  hine,  a  servant,  and  fare,  a  going  or 
passage-]  Signifies  the  loss  or  departure  of  a  servant  from  his 
master.  Domesday. 

H1NEGELD.    See  Hid  gild. 

H1RCISCUNDA,  The  division  of  an  inheritance  among 
heirs.  Sax. 

HIRD,  domestica  vc!  intrinsecu  Jamiiia.  Inter  Plu.  Trin. 
12  Ed.  2:  Ebor.  48.  MS. 

HI  REMAN.  A  subject;  from  the  Sax.  hi  ran,  i.e.  obe- 
dire,  to  obey ;  or  it  may  be  one  who  serves  in  the  king's  hall, 
to  guard  him  ;  from  hird,  aula,  and  man,  homo.  Du  Fresne : 
Cornel. 

HIRING.  A  contract  by  which  a  qualified  property  may 
be  transferred  to  the  hirer.  Hiring  is  always  for  a  price, 
stipend,  or  recom pence.  By  this  contract  the  possession  and  a 
transient  property  is  transferred  for  a  particular  time  or  use, 
on  condition  and  agreement  to  restore  the  goods,  &e.  so  hired, 
as  soon  as  the  time  is  expired  or  use  performed,  together  with 
the  price  or  stipend,  either  expressly  agreed  on  by  the  parties, 
or  left  to  be  implied  by  law,  according  to  the  value  of  the  ser- 
vice. 2  Comm.  4.54.    See  tits.  Bailment,  Poor  (Settlement  of). 

HIRST,  or  HURST.    A  little  wood.  Domesday. 

HITH.  SeeHytHe. 

HLAFORDSOCNA.  The  Lord's  protection:  from  the 
Sax.  hi  a  ford,  dominus,  and  socn,  libertas.  Nec  dominus  hmnini 
libera  hlafordsocnam  prohibeaL    Leg.  A  deist  an,  cap.  5. 

HLASOCNER.  The  benefit  of  the  law;  from  the  Sax. 
I  eg  a,  lex,  and  socn,  liber tas. 

HLOTH.  An  unlawful  company,  from  seven  to  thirty- 
iive.  Qui  de  hloth  /wmV  accusal  us,  abttcget  per  centum  vtginli 
hidas,  vd.se  eniendet ;  that  is,  he  who  is  accused  for  being  at 
an  unlawful  rout,  let  him  purge  himself  tot  saeramentatibus 
quoi  is  qui  120  hidas  eestimatur  ;  or,  let  him  clear  himself  by  a 
mulct,  which  is  called  hlothbota.  Cowell. 

HLOTH  BOTE.  A  mulct  set  on  him  who  is  in  a  riot. 
From  the  Sax.  hloth,  lurma,  and  bole,  compensation  See  the 
preceding  article, 

HOASTMEN.  An  ancient  gild  or  fraternity  in  New- 
castle-upon-Tyne, who  were  concerned  in  selling  and  shipping 
coal.    Thev  are  mentioned  in  the  21  Jac.  1.  c  3.  §  12. 

HOBLERS,  or  HOBILRKS,  hobeUarii.~]  Were  light 
horse-men ;  or  certain  tenants  bound  by  their  tenure  to  main- 
tain a  little  light  horse,  for  giving  notice  of  any  invasion  made 
by  enemies,  or  such  like  peril  towards  the  sea-side:  of  which 
mention  is  made  in  stats.  18  Ed.  3.  c.  7 :  25  Ed.  3.  si.  5.  c.  8. 
See  Camd.  Britan.  They  were  to  be  ad  omnem  malum  Agi'les, 
&c.  And  we  read,  Duravii  vocabulum  usque  ad  cetaiem  H.  S. 
Genlzdarmes  and  hobelours.  Spelm. :  Pnpis  Animad.  on  4  Inst, 
f.  3QJ  :  Hobeleris,  Rot.  Purl.  21  Ed.  3.  Sometimes  the  word 
signifies  those  who  used  bows  and  arrows.  See  Thorn,  anno 
136  L    Con  ell. 

HOCCLIS  SALTIS.  Seems  to  be  a  hoke,  hole,  or  lesser 
pit  of  sjj It.    See  Dom esda if  (J Vo reesf ersh ire ) . 

HOCKETTOR,  or  HOCQUETEUR.  An  old  French 
word  for  a  knight  of  the  post,  a  decayed  man,  a  basket-carrier. 
3  Par,  Inst.f.  375  :  Stat.  Ragman.  '  Cowdl. 


HOCK-TUESDAY-MONDAY.  Was  a  duty  given  to  the 
landlord,  that  his  tenants  and  bondmen  might  solemnize  that 
day  on  which  the  English  mastered  the  Danes,  being  the 
second  Tuesday  after  Easter  week.    Cowell.    See  Hokedau. 

HOG  A,  HOGILWI,  HOCH.  A  mountain  or  hill,  from 
the  Germ,  hough,  alius  ;  or  from  the  Sax.  hou.    Du  Cange. 

HOG  ASTER,  hogastrum.~]  A  little  hog;  it  also  signifies 
a  young  sheep.    Fteta,  lib.  2.  c.  79-    See  Hoggacius. 

HOGENHINE,  Sax.]    See  T/nrd^n^ht-AwnJiind. 

HOGGACIUS,  HOGG  ASTER,  A  sheep  of  the  second 
year.  Regula  computi  dom  us  de  Far en  don ;  MS.  Cariular : 
Abbut.  Glaston.  MS.  In  many,  especially  the  northern  parts 
of  England,  sheep,  after  they  lose  the  name  of  lambs,  are 
called  hogs;  as  in  Kent,  tags,  Cowell. 

HOGG  US,  HOG  I ET  US.  A  hog  or  swine,  beyond  the 
growth  of  a  pig.    Chart.  Antiq. 

HOGS.  The  keeping  of  hogs  in  any  city  or  market-town 
is  indictable  as  a  public  nuisance,  Sal/c.  4?60.  But  it  must  be 
understood  that  they  are  kept  in  such  inconvenient  parts  of  the 
city  or  town  that  they  cannot  but  greatly  incommode  the 
neighbourhood.    5  Bac.  Ahr.  Nuisance. 

It  seems  the  keeping  hogs  in  any  neigh  bo  urhood  (if  they 
stink  much,  so  as  to  be  troublesome)  is  indictable.  See  tit. 
London,  Nuisance ,  and  the  stat.  2  IV.     M.  si.  2.  c.  8.  §  20. 

HOGSHEAD.  A  vessel  of  wine  or  oil,  Sec.,  containing  in 
measure  63  gallons  ;  i.  e.  half  a  pipe,  and  the  fourth  part  of  a 
tun.    1  Ric.  3.  c.  13.  (repealed). 

HOKEDAY,  called  otherwise  Hock  Tuesday,  dies  Mart  is, 
quum  (juindenum  Paschte  vocunl.~\  Was  a  day  so  remarkable  in 
ancient  times,  that  rents  were  reserved  payable  thereon ;  and 
in  the  accounts  of  Magdalene  College  in  Oxford,  there  is  a 
yearly  allowance  pro  mulieribus  hoc/can  I thus  in  some  manors 
of  theirs  in  Hampshire,  where  the  men  hock  the  women  on 
Monday,  and  contra  on  Tuesday ;  the  meaning  of  it  is,  that 
on  that  day  the  women,  in  merriment,  stop  the  way  with  ropes, 
and  pull  passengers  to  them,  desiring  something  to  be  laid  out 
in  pious  uses.    See  Hock -Tuesday- Monday. 

HOLDES.  Bailiffs  of  a  town  or  city,  from  the  Sax.  hold, 
i.  e.  summits  propositus.  Others  are  of  opinion  that  it  signi- 
fies a  general ;  for  hold  in  Saxon  doth  also  signify  summus  im- 
per  a  (or.    Leges  A  lured,  de  WeregUdis. 

HOLDINS.    The  Scotch  term  for  Tenures.    See  that  tit, 

HOLDING  OVER  A  TERM,  &c,  is  where  a  term  is 
expired,  and  premises  are  held  by  the  tenant  or  person  in  pos- 
session, afterwards,  against  the  will  of  the  landlord,  or  person 
claiming  the  estate  and  possession. 

By  4  G.  2.  c.  28.  in  case  any  tenant  for  years,  &c,  or  other 
person  claiming  under  or  by  collusion  with  such  tenant,  shall 
wilfully  hold  over  after  the  determination  of  such  term,  and 
demand  made  in  writing  for  recovering  possession  of  the  pre- 
mises, he  shall  pay  for  the  time  he  continues  at  the  rate  of 
double  the  yearly  value. 

And  by  11  G.  2.  c.  19-  §  18.  where  tenants  give  notice  to 
quit,  and  do  not  deliver  up  possession  at  the  time  mentioned  in 
the  notice,  they  are  liable  "to  double  rent.  See  further  tits. 
Distress,  Ejectment,  Lease,  Rent. 

HOLM.  Sax.  hnlmus,  insula  am?iica.]  An  isle  or  fenny 
ground,  according  to  Rede;  or  a  river  island.  And  where 
any  place  is  called  by  that  name,  or  this  syllable  is  joined  with 
any  other  in  the  names  of  places,  it  signifies  a  place  surrounded 
with  water,*  as  the  Flatholmes  and  Stepholmes  in  the  Severn 
near  Bristol ;  but  if  the  situation  of  the  place  is  not  near  the 
water,  it  may  then  signify  a  hilly  place;  holm  in  Saxon  being 
also  a  hill  or  el  if)*  Cum  duobus  hoi  mis  in  cam  pis  de  Wedone. 
Man.  Angl  torn.  2.  p.  2()2. 

HOLOGRAPH  DEED.  A  deed  written  entirely  by  the 
grantor's  own  hand ;  which,  on  account  of  the  difficulty  with 
which  the  forgery  of  such  a  document  can  be  accomplished,  is 
held  by  the  Scotch  law  valid  without  witnesses.  Belts  Scotch 
Lair  Diet.    See  also  tit.  II  ill. 

HOLT,  Sax.~]    A  wood  r  wherefore  the  names  of  towns 
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beginning  or  ending  with  holt,  as  Bnekholt,  Sec,  denote  that 
formerly  there  was  great  plentv  of  wood  at  those  places. 

HOLY-DAYS  and  FASTING-DAYS.  See  stat.  West,  1. 
3  Ed,  I.e.  51.  as  to  holding  assizes  in  Lent,  and  this  Diet, 
t it .  Ju st ices  q f  A*s iz e . 

Fairs  and  markets  not  to  be  kept  on  Sundays  and  principal 
festivals,  except  four  Sundays  in  Autumn.  27  //.  f),  c.  5. 
Shoe-makers  in  London  not  to  sell  or  fit  on  their  goods  on 
Sundays,  &c  I  Ed.  4,  c.  7  :  1  Jac,  L  C.  §  &Q,  (obsolete.) 
Penalty  for  not  resorting  to  church  on  Sundays  and  holy-days. 
J  Eliz.c.  2.  §  14. 

By  the  5  and  6  Ed.  6.  c,  3.  certain  holidays  were  appointed, 
generally  called  red  (viler  days. 

State  holidays  are  either  appointed  by  act  of  parliament,  or 
founded  on  ancient  usage.  The  former  are,  the  5th  of  Nov. 
to  be  kept  as  a  day  of  thanksgiving.  S  Jac.  1.  c.  L — The  29th 
of  May,  to  he  an  anniversary  thanksgiving.  12  Car.  2.  c.  14, 
— The  30th  of  Jan,  to  be  kept  as  an  anniversary  day  of  humi- 
liation. 12  Car.  2,  c.  30.  §  1.— The  2nd  of  September  to  be 
annually  kept  as  a  fast  in  London.    19  Car.  2.  c.  3.  §  28. 

The  latter  are  the  birth-day,  accession,  proclamation,  and 
coronation  of  the  reigning  monarch  ;  and  the  birth-day  of  his 
consort,  and  the  Prince  of  W  ales. 

Besides  these,  fast  or  thanksgiving  days  are  occasionally 
appointed  by  his  Majesty's  proclamation. 

By  the  7  and  8  G.  4.  c.  15.  notice  of  the  dishonor  of  bills 
of  exchange  and  promissory  notes  payable  on  the  day  preceding 
Good  Friday  and  Christmas-day,  need  not  be  given  until  the 
day  after  such  Good  Friday,  &c. ;  and  when  Christmas-day 
falls  on  a  Monday,  such  notice  of  bills,  &c.,  payable  on  the 
preceding  Saturday,  need  not  be  given  until  the  Tuesday. 

§  2.  Bills,  &c,  becoming  due  on  fast  or  thanksgiving  days, 
appointed  by  his  Majesty's  proclamation,  are  payable  the  day 
preceding ;  and  notice  of  dishonor  of  such  bills,  and  also  of 
bills  becoming  due  on  such  preceding  day,  need  not  be  given 
until  the  day  after  such  fast  or  thanksgiving  days;  and  when 
these  happen  on  a  Monday,  notice  of  bills,  &c.  due  on  the  pre- 
ceding Saturday  need  not  be  given  until  the  Tuesday. 

§  3.  Good  Friday  and  Christmas-day,  and  such  fast  or 
thankgiving  days,  are,  as  regards  bills  of  exchange,  &e.,  to  be 
considered  as  Sundays. 

By  the  7  and  8  G.  4.  c.  53,  §  1 6,  no  holidays  are  to  be  kept 
in  the  offices  of  Excise,  except  Christ  mas- day  and  Good  Friday, 
days  appointed  by  his  Majesty's  proclamation  for  a  general 
fast  or  thanksgiving,  the  anniversary  of  Charles  the  Second  s 
restoration,  the  birth-day  of  the  Prince  of  Wales,  and  likewise 
such  days  as  shall  be  appointed  by  the  lord  high  treasurer,  or 
three  or  more  of  the  Treasury  commissioners. 

By  the  3  a?id  4  W,  4.  c.  51.  the  holidays  to  be  kept  by  the 
Customs  are  Christmas-day,  Good-Friday,  general  fast  and 
thanksgiving  days,  their  Majesties'  birthdays,  and  such  holidays 
as  are  kept  by  the  Dock  Companies. 

The  29th  of  May  (King  Charles  II/s  restoration)  is  not  a 
holiday  in  any  of  the  law  offices :  and  no  officer  can  take  an 
extraordinary  fee  for  business  done  on  that  day.  The  only 
allowed  holidays  are  Candlemas  or  the  Purification ;  the 
Ascension,  or  Holy  Thursday;  and  St.  John  Baptist.  7  T.  Jl* 
336*. 

Br  the  3  and  4  W.  4.  c.  42.  §  43,  none  of  the  days  men- 
tioned in  the  5  and  6  Ed.  (i.  shall  be  kept  in  the  courts  of 
common  law,  or  in  the  offices  belonging  thereto,  except  Sun- 
days, the  day  of  the  nativity  of  our  Lord,  and  the  three  fol- 
lowing days,  and  Monday  and  Tuesday  in  Easter- week. 

See  further  lit.  Sunday. 

HOMAGE,  homagium.~]  Js  a  French  word  derived  from 
home,  because,  when  the  tenant  does  his  service  to  the  lord; 
he  says,  /  become  your  man.    Co.  Lit.  64, 

The  12  Car.  2.  c.  24.  which  was  made  to  free  the  subject 
from  the  burthen  of  knight's  service,  and  the  oppressive  con-' 
sequences  of  tenures  in  capite,  amongst  other  provisions 
wholly  discharges  all  tenures  from  the  incident  of  homage; 


atit  because  homage  itself  was  any  grievance,  but  because 
though  not  wholly,  yet  it  was  more  properlv  an  incident  to 
knight's  service,  which  that  statute  abolished.  But,  while 
homage  continued,  it  was  far  from  being  a  mere  ceremonv  • 
for  the  performance  of  it,  where  due,  materially  concerned 
both  lord  and  tenant  in  point  of  interest  and  advantage.  See 
1  Inst,  (57.  b.  in  n.  at  length,  as  also  65,  a.  67.  a.  68.  a.  in  the 
notes ;  and  this  Diet.  tit.  Tenures. 

Notwithstanding  the  law  on  this  subject  is  thus  become 
obsolete,  the  curious  reader  may  not  be  displeased  with  the  fol- 
lowing short  extracts  relative  thereto. 

In  the  original  grants  of  lands  and  tenements  by  way  of  fee, 
the  lord  did  not  only  oblige  his  tenants  to  certain  services,  but 
also  took  a  submission  with  promise  and  oath,  to  be  true  to 
him  as  their  lord  and  benefactor ;  and  this  submission,  which 
is  the  most  honourable,  being  from  a  freehold  tenant,  is  called 
homage.  17  Ed.  2.  sL  2.  The  lord  of  the  fee,  for  which 
homage  is  due,  takes  homage  of  every  tenant,  as  he  comes  to 
the  land  or  fee:  but  women  perform  not  homage  but  by  their 
husbands,  as  homage  especially  relates  to  service  in  war;  and 
a  corporation  cannot  do  homage,  which  is  personal,  and  they 
cannot  appear  but  by  attorney;  also  a  bishop  or  religious  man 
may  not  do  homage,  only  fealty  ;  but  the  Archbishop  of  Can- 
terbury docs  homage  on  his  knees  to  our  kings  at  their  corona- 
tion ;  and  it  is  said  the  Bishop  of  the  Isle  of  Man  did  homage 
to  the  Earl  of  Derby  ;  though  Fulbco  reconciles  this,  when  he 
says  that  a  religious  man  may  do  homage,  but  may  not  say  to 
his  lord,  Ego  devenio  homo  vester,  I  become  your  man,  because  > 
he  has  professed  himself  to  be  God's  man,  but  he  may  say,  / 
do  unto  you  homage,  and  to  you  shall  he  faithful  and  loyal. 
Britton,  cap.  68, 

Homage,  say  the  ancient  authors,  is  either  by  ligeance;  by 
reason  of  tenure ;  or  homage  aneestrel. 

Homage  by  ligeance  is  inherent  and  inseparable  to  every 
subject.  See  tits.  Allegiance,  Oaths.  Homage  by  tenure  is  a 
service  made  by  tenants  to  their  lords  according  to  their  estate; 
and  homage  aneestrel,  is  where  a  man  and  his  ancestors  have 
time  out  of  mind  held  their  land  of  the  lord  by  homage;  and 
such  service  draws  to  it  warranty  from  the  lord,  and  acquittal 
of  all  other  services  to  other  lords,  &c.  Bract,  lib.  3 :  F.  N,  B* 
2f>9 :  Lit.  sect.  85.  But,  according  to  Sir  Edward  Coke, 
there  must  be  a  double  prescription  for  homage  aneestrel,  both 
in  the  blood  of  the  lord  and  of  the  tenant ;  so  that  the  same 
tenant  and  his  ancestors,  whose  heir  he  is,  is  to  hold  the  same 
land  of  the  same  lord  and  his  ancestors,  whose  heir  the  lord  is, 
time  out  of  memory,  by  homage,  &c.,  and  therefore  there  was 
but  little  land  holden  by  homage  aneestrel.  Co.  Lit.  ]00. 6. 
T  hough  in  the  manor  of  Witney  in  Herefordshire,  there  was 
one  J  Vest  who  held  lands  by  this  tenure.  Diet. 

Homage  tenure  is  incident  to  a  freehold,  and  none  shall  do 
or  receive  homage  but  such  as  have  estates  in  fee-simple,  or 
fee-tail,  in  their  own  right,  or  right  of  another,  Kitch.  131* 
For  it  is  a  maxim  of  law,  that  he  who  hath  an  estate  but 
for  term  of  life,  shall  neither  do  homage  nor  take  homage. 
Lit.  §  90. 

Seisin  of  homage  is  seisin  of  fealty,  and  inferior  services,  &c- 
And  the  lord  only  shall  take  homage,  and  not  the  steward, 
whose  power  extends  but  to  fealty.    4  Rep.  S. 

When  a  tenant  made  his  homage  to  the  lord,  he  was  to  be 
ungirt,  and  his  head  uncovered,  and  his  lord  was  to  sit,  and 
he  should  kneel,  and  hold  his  hands  together  between  his  lord's 
hands,  and  say  ;  /  become  your  man  from  this  day  for ward \  for 
life,  J  or  member,  and  for  worldly  honour,  and  unto  you  shall  be 
true  and  faithful,  and  bear  you  faith  for  the *  lands  that  I hold 
of  you,  saving  the  faith  that  I  o?ve  to  our  Sovereign  Lord  the 
King:  and  the  lord,  so  sitting,  should  kiss  the  tenant,  &c. 
17  Ed.  3 :  Lit.  §  85.    See  2  Com?n.  53.  c.  4. 

When  sovereign  princes  did  homage  to  each  other  for  lands 
held  under  their  respective  sovereignties,  a  distinction  was 
always  made  between  simple  homage,  which  was  only  an  ac- 
knowledgment of  tenure  (7  Rep,  7-)>  and  liege  homage,  which 
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included  fealty,  and  the  services  consequent  upon  it.  Thus 
when  Edward  III.  in  1329,  did  homage  to  Philip  VL  of 
France,  for  his  ducal  dominions  on  that  continent,  it  was 
warmly  disputed  of  what  species  the  homage  was  to  be, 
whether  liege  or  simple  homage.  1  Comm.  $67,  c.  10*  See 
tit.  Fealty* 

Homage  Jury,  A  jury  in  a  court  baron,  consisting  of 
tenants  that  do  homage  to  the  lord  of  the  fee ;  and  these  by 
the  feudists  are  called  pares  curiae:  they  inquire  and  make  pre- 
sentment of  defaults  and  deaths  of  tenants,  admittances,  and 
surrenders,  in  the  lord's  court,  &c.  Kitck.  See  tit.  Court 
Baron. 

HOMAGER.  One  that  does  or  is  bound  to  do  homage  to 
another. 

HOMAGIO  RESPECTUANDO,  respecting  of  homage. 
Was  a  writ  to  the  escheator,  commanding  him  to  deliver  seisin 
of  lands  to  the  heir  of  the  kings  tenant,  notwithstanding  his 
homage  not  done.  F.N.B.  269.  And  the  heir  at  full  age 
was  to  do  homage  to  the  king,  or  agree  with  hini  for  respiting 
the  same.    New  NaL  Br*  563. 

HOMAGiUM  HE  DDE  RE,  to  renounce  homage,  when 
the  vassal  made  a  solemn  declaration  of  disowning  and  defying 
his  lord ;  for  which,  there  was  a  set  form  and  method  pre- 
scribed by  the  feudal  laws.  Bracton*  lib.  2.  cap.  35*  §  35* 
This  is  the  meaning  of  a  passage  in  Richard  us  Hostoldnesis  tie 
Beth  Standard,  p.  321.  And  of  Mai.  Park*  sub  anno  1188 : 
Cowed,  edit.  1727- 

HOMESOKEN,  HOMSOKEN,  or  HAMSOKEN,  and 
HAMSOCA,  from  the  Sax.  ham*  i.e.  domus  habit alio ;  and 
socne,  libertas,  immunitas.^]  The  privilege  or  freedom  which 
every  man  hath  in  his  house ;  and  he  who  invades  that  free- 
dom is  properly  said  jacere  hmnesoken.  This  wTe  take  to  he 
what  we  now  call  burglary,  a  crime  of  a  very  heinous  nature, 
because  it  is  not  only  a  breach  of  the  king's  peace,  but  a  breach 
of  that  liberty  which  a  man  hath  in  his  house,  which  should  be 
his  castle,  and  therefore  ought  not  to  be  invaded.  See  Brae- 
ton*  lib.  3.  tract*  2.  c.  23 :  Du  Cange ;  LL.  Canuti.  cap*  39 : 
Rastal:  and  this  Diet.  tit.  Burglary. 

It  is  also  taken  for  an  impunity  to  those  who  commit  this 
crime.    IV.  Thorn,  p.  2030. 

In  the  Scotch  law  kahmuchen  is  defined  to  be  the  crime  of 
beating  or  assaulting  a  person  in  his  own  house,  and  was  an- 
ciently punishable  by  death.  Bell's  Scotch  Law  Diet.  See 
4  Comm.  223. 

HOMESTALL.    A  mansion-house.    See  FrumsioL 
HOMICIDE. 

Houicimuai/]  The  killing  of  any  human  creature.  This 
is  of  three  hinds ;  justifiable,  excusable,  and  felonious.  The 
first  has  no  share  of  guilt  at  all;  the  second'very  little;  but 
the  third  is  the  highest  crime  against  the  law  of  nature  that  a  I 
man  is  capable  of  committing ;  4  Comm.  c.  14;  from  whence  1 
she  plan  of  this  title,  and  much  of  the  subsequent  matter  is 
extracted. 

Offences  against  the  life  of  a  man  come  under  the  general 
name  of  homicide,  which  in  our  law  signifies  the  killing 
of  a  man  by  a  man.  1  Hawk*  P.  C.  c.  26*  §  2 :  Bracton, 
lib.  3*  c.4. 

1.  Of  Justifiable  Homicide*   I.  By  unavoidable  Necessity; 
under  Command  of  the  Law.    2.  By  Permission  of 
Law;  in  Advancement  of  Public  justice.     3.  By 
Pei  'mission  of  Law  ;  for  the  Prevention  of  Crimes. 
(I.  Of  Excusable  Homicide  per  Infortunium,  or  Misad- 
venture: Se  Defcndendo.    I*  Wherein  these  are  dis~ 
tinct.    2.  Wherein  they  agree. 
III.  Of  Felonious  Homicide.     1,  Self- Murder ;  or  where 
the  Offender  is  Felo  de  se.    2.  Manslaughter.  3. 
Murder.    4.  Petit  Treason  (now  abolished).     5*  Of 
Attempts  to  Murder. 


I.  1.  Justifiable  Homicide  maybe  owing  to  some  un- 
avoidable necessity,  without  any  will/ intention,  or  desire,  and 
without  any  inadvertence  or  negligence  in  the  party  killing, 
and  therefore  without  any  shadow'of  blame;  it  is  either  of  a 
public  or  private  nature. 

That  of  a  public  nature  is  such  as  is  occasioned  by  the  due 
execution  or  advancement  of  public  justice.  That  of  a  private 
nature  is  such  as  happens  in  the  just  defence  of  a  man's  person, 
house,  or  goods.  ]  Hawk.  P.  C*  c.  28.  §  3*  The  first  of  these 
may  happen  by  virtue  of  such  an  oflice  as  obliges  one,  in  the 
execution  of  public  justice,  to  put  a  malefactor  to  death,  who 
has  forfeited  his  life  by  the  laws  and  verdict  of  his  country. 
This  is  an  act  of  necessity,  and  even  of  civil  duty,  and  there- 
fore not  only  justifiable,  but  commendable,  where  the  law 
requires  it.  But  the  law  must  require  it,  otherwise  it  is  not 
justifiable :  therefore,  wantonly,  to  kill  the  greatest  of  male- 
factors, a  felon,  or  a  traitor,  attainted  or  outlawed,  delibe- 
rately, uncompelled,  and  extrajudicially,  is  murder.  1  Hal. 
P.  C*  407  ;  Bract.  Jot.  1  20. 

There  must  be  no  malice  coloured  under  pretence  of  neces- 
sity ;  for  wherever  a  person,  who  kills  another,  acts  in  truth 
upon  malice.,  and  tukus  occasion,  from  the  appearance  of  neces- 
sity, to  execute  his  revenge,  he  is  guilty  of  murder.  1  Hawk. 
P*  C*  c.  28.  §2:2  Rol  Rep.  120,  121  :  Kelynge.  28 :  Bract, 
lib.  3 .  cap.  4. 

Further,  if  judgment  of  death  be  given  by  a  judge  not 
authorized  by  lawful  commission,  and  execution  is  done  accord- 
ingly, the  judge  is  guilty  of  murder.  1  Hawk.  P,  C,  c.  28. 
§4:1  Hal.  P.  C.  497.  And  upon  this  account,  Sir  Mat- 
thew Hate  himself,  though  he  accepted  the  place  of  a  judge  of 
the  Common  Pleas  under  Cromwell  s  government  (since  it  is 
necessary  to  decide  the  disputes  of  civil  property  in  the  worst 
of  times),  yet  declined  to  sit  on  the  crown  side  at  the  assizes, 
and  try  prisoners  ;  having  very  strong  objections  to  the 
legality  of  the  usurper's  commission  ;  a  distinction  perhaps 
rather  too  refined,  since  the  punishment  of  crimes  is  at  least 
as  necessary  to  society  as  maintaining  the  boundaries  of 
property. 

The  judgment,  by  virtue  whereof  any  person  is  put  to 
death,  must  be  given  by  one  who  has  jurisdiction  in  the  cause  ; 
for  otherwise  both  judge  and  officer  mav  be  guilty  of  felony. 

I  Hawk.  P.  C.  c.  28 :  Bait,  c*  98  :  10  Co.  76 :  22  Ed.  4.  33.  a: 
II.  P.  C*  35*  And  therefore,  if  the  Court  of  Common  Pleas 
give  a  judgment  on  an  appeal  of  death  (while  that  proceeding 
was  in  force),  or  justices  of  peace  on  an  indictment  for  treason, 
and  award  execution,  which  is  executed,  both  the  judge  who 
gives,  and  the  officers  who  execute  the  sentence,  are  guilty  of 
felony ;  because  the  courts  having  no  more  jurisdiction  over 
these  crimes  than  mere  private  persons,  their  proceedings 
thereon  are  merely  void,  and  without  foundation.  But  if  the 
justices  of  peace,  on  an  indictment  for  trespass,  arraign  a  man 
of  felony,  and  condemn  him,  and  he  be  executed,  the  justices 
only  are  guilty  of  felony,  and  not  the  officers  who  execute 
their  sentence;  for  the  justices  had  a  jurisdiction  over  the 
offence,  and  their  proceedings  were  irregular  and  erroneous 
only,  but  not  void.  1  Hawk.  P.  C*  c*  23.  §  5}  6*  and  the 
authorities  there  cited. 

Also  such  judgment,  when  legal,  must  be  executed  by  the 
proper  officer,  or  his  appointed  deputy ;  for  no  one  else  is 
required  by  law  to  do  it;  which  requisition  it  is  that  justifies 
the  homicide.  If  another  person  does  it  of  his  own  head,  it  is 
held  to  be  murder,  even  though  it  be  the  judge  himself.  1  Hat. 
P.  C  501  :  1  Hawk*  P.  C*  c*  28  :  Daft.  Jus.  c.  150.  It  was 
formerly  held,  that  any  one  ought  as  lawfully  kill  a  person 
attainted  of  treason  or  felony,  as  a  wolf  or  other  wild  beast  ; 
and  anciently  a  person  condemned  in  appeal  of  death,  wus 
delivered  to  the  relations  of  the  deceased,  in  order  to  be  exe- 
cuted by  them.     1  Inst.  128.  b. :  2  Ass*  pi,  3  :  S.  P.  C*  If,  a. : 

II  //.  4.  12.  a.\  Plowd.  Com.  306.  b.:  3  List.  ISh  But  at 
this  day  it  seems  agreed,  if  the  judge,  who  gives  the  sentence 
of  death,  and  d  fortiori  if  any  private  person  execute  the  same, 
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or  if  the  proper  officer  himself  do  it  without  lawful  command, 
they  are  guilty  of  felony.  27  Ass.  41  :  Bro.  Appeal,  69  : 
1  Hawk.  P.  C-  c.  28.  §  8,  9- 

This  judgment  must  also  be  executed  servafo  juris  or  dine; 
it  must  pursue  the  sentence  of  the  court.  If  an  officer  be- 
heads one  who  is  adjudged  to  be  hanged,  or  vice  versa,  it  is 
murder  -  for  he  is  merely  ministerial,  and  therefore  only  jus- 
tified when  he  acts  under  the  authority  and  compulsion  of  the 
law:  but  if  a  sheriff  changes  one  kind  of  death  to  another,  he 
then  acts  by  his  own  authority,  which  extends  not  to  the  com- 
mission of  homicide ;  and  besides,  this  licence  might  occasion  a 
very  gross  abuse  of  his  power.  Finch,  L.  31:  3  Inst.  52  : 
1  Hal  P.  C.  501.  The  king,  indeed,  may  remit  part  of  a 
sentence;  as  in  the  case  of  treason,  all  but  the  beheading  j 
but  this  is  no  change,  no  introduction  of  a  new  punishment  ; 
and  in  the  case  of  felony,  where  the  judgment  is  to  be  hanged, 
the  king  (it  hath  been  said)  cannot  legally  order  even  a  peer 
to  be  beheaded.  3  Inst.  52.  212.  See  FosL  267  J  where  it  is 
said  that  if  the  officer  varieth  from  the  judgment  of  his  own 
head,  and  without  warrant,  or  the  colour  of  authority,  he  is 
guilty  of  felony  at  least,  if  not  of  murder;  but  not  if  he  is 
authorized  by  custom  or  warrant  from  the  crown.  For  although 
the  king  cannot  by  his  prerogative  vary  the  execution,  so  as  to 
aggravate  the  punishment  beyond  the  intention  of  the  law, 
yet  it  doth  not  follow,  that  he  who  may  remit  part  of  the 
judgment,  or  wholly  pardon  the  offender,  cannot  mitigate  his 
punishment  with  regard  to  the  pain  or  infamy  of  it.  Hut  this 
doctrine  is  more  fully  considered  in  another  place.  See  tits, 
Execution  {Criminal),  Judgment  (Criminal),  Pardon. 

2.  Homicides  committed  for  the  advancement  of  public 
justice,  are: — Where  an  officer,  in  the  execution  of  his  office,  , 
either  in  a  civil  or  criminal  case,  kills  a  person  that  assaults 
and  resists  him.  1  Hal  P.  C.  494  :  1  Hawk.  P.  C. :  1  East's  j 
P.  C.  If  an  officer,  or  any  private  person,  attempts  to  take  a 
man  charged  with  felony,  and  is  resisted ;  and  in  the  endeavour 
to  take  him,  kills  him.  1  Hal.  P.  C.  494;  1  East's  P.  C. 
r.  5.  §  74. 

So  if  a  person  having  actually  committed  felony  will  not 
suffer  himself  to  be  arrested,  but  stand  on  his  own  defence,  or 
fly,  so  that  he  cannot  possibly  be  apprehended  alive  by  those 
who  pursue,  whether  private  persons  or  public  officers,  with  or 
without  a  warrant  from  a  magistrate,  he  may  he  lawfully  slain 
by  them.  So,  if  even  an  innocent  person  be  indicted  of  a 
felony,  where  no  felony  was  committed,  yet  if  he  will  not 
suffer  himself  to  be  arrested  by  an  officer  who  has  a  warrant, 
he  may  be  lawfully  killed,  for  there  is  a  charge  against  him  on 
record,  to  which  he  is  bound  at  his  peril  to  answer.  1  Han  k. 
P.  C.  c.  28.  §  11,  12:  22  Ass.  55:  Bro.  Car.  87-  89: 
S.  P.  C.  13  :  3  Inst.  221:  Bait.  cap.  98:  H.  P.  C.  3$: 
Crmn.  30.  Where  a  sheriff,  &c.  attempting  to  make  a  lawful 
arrest  in  a  civil  action,  or  to  retake  one  who  has  been  arrested 
and  made  his  escape,  is  resisted  by  the  party  and  unavoidably 
kills  him  in  the  affray.  1  Hawk.  P.  C.  c.  28.  §  17  :  1  Rot. 
Rep.  189:  H.  P.  C.  37:  3  fa***  56:  Crom.  24.  a.  :  Datt. 
cap.  98-  And  in  such  case,  the  officer  is  not  bound  to  give 
back,  but  mav  stand  his  ground,  and  attack  the  partv.  1  Hawk, 
P.  Cc.  28.  _§  18  :  H.  P.  C.  31  :  1  Easts  P.  C.  c  5.  §  74. 
But  no  private  person,  of  his  own  authority.,  can  arrest  a  man 
for  a  civil  matter,  as  he  may  for  felony,  &c.  1  Hawk.  c.  28. 
■S  19-  Crom.  Si),  h.  Neither  can  the  sheriff  himself  lawfully 
kill  those  who  barely  fly  from  the  execution  of  any  civil  pro- 
cess. 1  Hawk.  c.  28.  §  20:  H.  P.  C.  37:  and  see  1  East's 
P.  C.  c.  5.    See  further  tit.  Arrest ;  and  post,  III. 

in  case  of  a  riot,  or  rebellious  assembly,  the  officers  endea- 
vouring to  disperse  the  mob,  are  justifiable  in  killing  them, 
both  at  common  law  and  by  the  riot  act.  Stat.  1  G.  1.  c.  5: 
1  Hal.  P.  C  495  :  1  Harvk.  P.  C.  161  i 

Also  where  the  prisoners  in  a  gaol,  or  going  to  gaol,  assault 
the  gaoler  or  officer,  and  he  in  his  defence  kills  any  of  them, 
it  is  justifiable,  for  the  sake  of  preventing  an  escape.  1  Hal. 
P.  C.  496, 


And  in  all  these  cases  there  must  be  an  apparent  necessity  on 
the  officer's  side,  viz,  that  the  party  could  not  be  arrested  or 
apprehended,  the  riot  could  not  be  suppressed,  the  prisoners 
could  not  he  kept  in  hold,  unless  such  homicide  were  com* 
mitted:  otherwise  without  such  absolute  necessity  it  is  not 
justifiable. 

If  the  champions  in  a  trial  by  battle,  killed  either  of  them 
the  other,  such  homicide  was  justifiable,  and  was  imputed  to 
the  just  judgment  of  God,  who  was  thereby  presumed  to 
have  decided  in  favour  of  the  truth.  1  Hawk.  P.  C.  71, 
See  tit.  Untile;  H'agce  of  Battel ;  now  abolished  by  stat 
59  G.  3.  c.  41. 

And  in  case  a  stranger  interposes  to  part  the  combatants  in 
an  affray,  giving  notice  to  them  of  that  intention,  and  they 
assault  him  ;  if  in  the  struggle  he  should  chance  to  kill,  this 
would  be  justifiable  homicide;  for  it  is  every  man's  duty  to 
interpose  for  the  preservation  of  the  public  peace,  and  for  the 
prevention  of  mischief.    FosL  272. 

By  the  7  and  8  G*  4.  c.  53.  §  40.  if  any  person  armed  with 
an  offensive  weapon  shall  assault  or  resist  any  officer  of  excise, 
Sec*  in  the  execution  of  his  duty,  such  officer,  &c.  may  oppose 
force  to  force ;  and  if  the  person  so  assaulting,  &c.  shall  be 
wounded  or  killed,  and  the  officer,  &c.  be  prosecuted,  the  latter 
may  plead  the  general  issue,  and  give  the  statute  and  the 
special  matter  in  evidence.  And  justices  of  peace  are  directed 
to  admit  the  officer,  Sec.  to  hail. 

And  by  the  3  and  4  W.  4.  c.  53.  §  9-  for  the  prevention  of 
smuggling,  ships  or  boats  liable  to  seizure  not  bringing  to  on 
being  chased,  may  he  fired  into  by  the  vessels  of  the  royal 
navy,  or  vessels  employed  in  the  preventive  service,  and  the 
officers  and  persons  aboard  are  thereby  indemnified  and  dis- 
charged from  any  indictment,  Sec.  for  so  doing. 

3.  Such  homicide  as  is  committed  for  the  prevention  of  any 
forcible  and  atrocious  crime,  is  justifiable  by  the  law  of  nature ; 
and  also  by  the  law  of  England,  as  it  stood  so  early  as  the  time 
of  Brae  ton,  and  as  it  was  expressly  declared  by  stat.  24  H.  8. 
c,  5.  See  Bract,  fol.  1  55.  If  any  person  attempts  a  robbery 
or  murder  of  another,  or  attempts  to  break  open  a  house  in  the 
night  time  (which  extends  also  to  an  attempt  to  burn  it),  and 
shall  be  killed  in  such  an  attempt,  the  slayer  shall  be  acquitted 
and  discharged.  1  Hal.  P.  C.  488.  And  not  only  the  master 
of  a  house.,  but  a  lodger  or  a  sojourner,  who  kills  an  assailant 
intending  to  commit  murder  or  robbery,  is  within  the  protec- 
tion of  the  law.  Cro.  Car.  544.  This  reaches  not  to  any 
crime  unaccompanied  with  force,  as  picking  of  pockets,  or  to 
the  breaking  open  of  any  house  in  the  day  time,  unless  it  car- 
ries with  it  an  attempt  of  robbery  also.    4  Comm.  c.  J 4. 

Justifiable  homicide  of  a  private  nature,  in  the  just  defence 
of  a  man's  person*  house,  or  goods,  may  happen  either  by  the 
killing  of  a  wrong-doer,  or  an  innocent  person.  And  first,  the 
killing  of  a  wrong-doer  in  the  making  of  such  defence,  may  be  jus- 
tilled  in  many  cases;  as  where  a  man  kills  one  who  assaults  him 
in  the  highway,  to  rob  or  murder  him ;  or  the  owner  of  a  house, 
or  any  of  his  servants  or  lodgers,  &c,  kill  one  who  attempts  to 
burn  it,  or  to  commit  therein  murder,  robbery,  or  other  felony; 
or  a  woman  kill  one  who  attempts  to  ravish  her;  or  a  servant 
coming  suddenly,  and  finding  his  master  robbed  and  slain,  falls 
upon  the  murderer  immediately,  and  kills  him  ;  for  he  does  it 
in  the  height  of  his  surprise,  and  under  just  apprehensions  of 
the  like  attempt  upon  himself;  but  in  other  circumstances  he 
could  not  have  justified  the  killing  of  such  an  one,  but  ought 
to  have  apprehended  him,  &c.  1  Hawk.  P.  C.  c.  28.  §  21: 
24  //.  8.  cap.  5  :  DalL  cap.  98. 

Neither  shall  a  man  in  any  case  justify  the  killing  another 
by  a  pretence  of  necessity,  unless  he  were  himself  wholly  with- 
out fault  in  bringing  that  necessity  upon  himself;  tor  if  a 
man,  in  defence  of  an  injury  done  by  himself,  kill  any  person 
whatsoever,  he  is  guilty  of  manslaughter  at  least:  as  wnei* 
divers  rioters  wrongfully  withhold  a  house  by  force,  and  kill 
those  who  attack  it  from  without,  and  endeavour  to  burn  it. 
1  Hawk.  P.  C  c.  28.  §  %2 :  Crom.  27.  6. :  H.  P*  C.  56. 


Neither  can  a  man  justify  the  killing  another  in  defence  of 
his  house  or  goods,  or  even  of  his  person,  from  a  bare  private 
trespass;  and  therefore  he  that  kills  another,  whdj  claiming  a 
title  to  his  house,  attempts  to  enter  it  by  force,  and  shoots  at  it, 
or  that  breaks  open  his  windows  in  order  to  arrest  him,  or  that 
persists  in  breaking  his  hedges  after  he  is  forbidden,  is  guilty  of 
manslaughter;  and  he  who,  in  his  own  defence,  kills  another 
that  assaults  him  in  his  house  in  the  day-time,  and  plainly 
appears  to  intend  to  beat  him  only,  is  guilty  of  homicide  se 
dejendendo,  for  which  he  forfeits  his  goods,  but  is  pardoned  of 
course :  yet  it  seems  that  a  private  person,  and  a  fortiori  an 
officer  of  justice,  who  happens  unavoidably  to  kill  another 
endeavouring  to  defend  himself  from  or  suppress  dangerous 
rioters,  may  justify  the  fact,  inasmuch  as  he  only  does  his  dutv 
in  aid  of  public  justice,  1  Hawk.  P.  C.  c.  28.  §  23 :  H.  P.  C. 
40.  57 :  Cro.  Car.  538, 

According  to  the  opinion  of  Mr,  Serjeant  Hawkins,  a  per- 
son who,  without  provocation,  is  assaulted  by  another,  in  any 
place  whatsoever,  in  such  a  manner  as  plainly  shows  an 
intent  to  murder  him,  as  by  discharging  a  pistol,  or  pushing  at 
bim  with  a  drawn  sword,  &c.  may  justify  killing  such  an 
assailant,  as  much  as  if  he  had  attempted  to  rob  him.  1  Hawk, 
P.  C.  c.  28,  §  &c. :  .V.  Bendto,  47  :  1  And.  41 :  Crom.  27,  b. 
28.  b. :  DaU*  cap.  98  :  $.  P,  S.  15,  a.:  3  hist.  5?  :  Bacon,  33. 
For  other  cases,  vide  Cm.  Car.  338  :  March,  5. 

In  the  case  uf  the  Manjuis  de  Guiscard,  who  stabbed  Mr. 
Harley,  while  sitting  in  council,  and  was  wounded  danger- 
ously on  the  spot,  and  afterwards  died  of  such  wounds,  the 
parties  who  were  supposed  to  have  given  the  Marquis  the 
mortal  wound  were  discharged  from  all  prosecution  on  that 
account,  and  the  killing  was  declared  to  be  a  lawful  and 
necessary  action.    See  Q  Ann.  c.  16,  §  2. 

The  Roman  law  also  justifies  homicide,  when  committed  in 
defence  of  the  chastity  either  of  one's  self  or  relations.  The 
English  law  also  justifies  a  woman  killing  one  who  attempts 
to  ravish  her.  Bac.  Elem.  34:  1  Hawk.  P.  C.  c.  38.  §  21. 
And  so  too,  the  husband  or  father  may  justify  killing  a  man 
who  attemps  a  rape  upon  his  wife  or  daughter ;  but  not  if  he 
takes  them  in  adultery  by  consent ;  for  the  one  is  forcible  and 
felonious,  but  not  the  other,  1  Hal.  P.  C.  485,  480.  And 
there  seems  no  doubt  but  the  forcibly  attempting  a  crime  of  a 
still  more  detestable  nature,  may  be  equally  resisted  by  the 
death  of  the  unnatural  aggressor.  For  the  one  uniform  prin- 
ciple that  runs  through  our  own,  and  all  other  laws,  seems  to 
be  this;  that  where  a  crime,  in  itself  capital,  is  endeavoured 
to  be  committed  by  force,  it  is  lawful  to  repel  that  force  by  the 
death  of  the  party  attempting.    4  Comm.  c.  14, 

In  these  instances  of  justifiable  homicide,  it  may  be  observed, 
that  the  slayer  is  in  no  kind  of  fault  whatsoever,  not  even  in 
the  minutest  degree  ;  and  is,  therefore,  to  be  totally  acquitted 
and  discharged,  with  commendation  rather  than  blame. 
1  Hawk.  P.  C.  c.  28.  §  3 :  1  East,  P.  Cc.  5. 

II.  Excusable  Homicide, — 1.  Homicide  per  infortunium, 
or  misadventure,  is  where  a  man  doing  a  lawful  act,  without  any 
intention  of  hurt,  and  using  proper  precaution  to  prevent  dan- 
ger, unfortunately  kills  another :  as  where  a  man  is  at  work 
wMo  a  hatchet,  and  the  head  thereof  flies  off,  and  kills  a 
stander-by;  or  where  a  person,  qualified  to  keep  a  gun,  is 
shooting  at  a  mark,  and  undesignedly  kills  a  man  ;  for  the  act 
is  lawful,  and  the  effect  is  merelv  accidental.  1  Hatvk.  P.  C. 
c  29;  1  East,  P.  C.  c.  5  :  Fost.  258. 

So  where  a  workman  throws  rubbish  from  a  house,  in  the 
ordinary  course  of  his  work,  by  which  a  person  underneath  is 
killed,  this  is  homicide  by  misadventure  only,  if  it  were  done 
m  a  retired  place,  where  there  was  no  probability  of  persons 
passing  by,  and  none  had  been  seen  about  the  spot  before  ;  or  if 
timely  and  proper  warning  were  given  to  such  as  might  be 
below.    Fost.  263. 

So  where  a  person  is  moderately  correcting  his  child,  a 
master  his  apprentice  or  scholar,  or  an  officer  punishing  a  crimi- 

vol,  i. 


nal  (as  by  whipping),  and  happens  to  occasion  his  death,  it  is 
only  misadventure;  for  the  act  of  correction  was  lawful; 
but  if  he  exceeds  the  bounds  of  moderation,  either  in  the  man- 
ner, the  instrument,  or  the  quantity  of  punishment,  and  death 
ensues,  it  is  manslaughter  at  least  /  and  in  some  cases  (accord- 
ing to  circumstances)  murder ;  for  the  act  of  immoderate  cor- 
rection is  unlawful.    1  Hal  P,  C.  473,  474. 

A  tilt  or  a  tournament,  the  martial  diversion  of  our  ances- 
tors, was  however  an  unlawful  act ;  and  so  are  boxing  and 
sword-playing,  the  succeeding  amusements  of  their  posterity: 
and  therefore,  if  a  knight  in  the  former  case,  or  a  gladiator  in 
the  latter,  be  killed,  such  killing  is  felony  of  manslaughter. 
But  if  the  king  command  or  permit  such  diversion,  it  is  said 
only  to  be  misadventure:  for  then  the  act  is  lawful.  1  Hal. 
P.  £  473:  1  Hawk.  P.  C.  c.  29.  §  8,  Likewise  to  whip 
another's  horse*  whereby  he  runs  over  a  child  and  kills  him,  is 
held  to  be  accidental  death  in  the  rider,  for  he  has  done  nothing 
unlawful:  but  it  is  manslaughter  in  the  person  who  whipped 
him  ;  for  the  act  was  a  trespass,  and  at  best  a  piece  of  idleness 
of  inevitable  dangerous  consequence.  1  Hawk.  P.  C.  c.  29.  §  3. 

Where  one  lawfully  using  an  innocent  diversion,  as  shooting 
at  butts,  or  at  a  bird,  &c.  by  the  glancing  of  an  arrow,  or  such 
like  accident,  kills  another,  this  is  only  homicide  by  misadven- 
ture. Keilw.  108:  Bro.  Cor.  148,  See  Kelyn'ge,  41.  So 
where  a  person  happens  to  kill  another  in  playing  a  match  of 
root-ball,  wurestling,  or  such  like  sports,  which  are  attended 
with  no  apparent  danger  of  life,  and  intended  only  for  the 
trial,  exercise,  and  improvement  of  the  strength,  courage,  and 
activity  of  the  parties,  Keilw.  108.  136:  Crom,  2$.  a. : 
1 1  H.  7.  23.  a. :  1  Hawk.  P.  C.  29.     6,  1,  8. 

In  general,  if  death  ensues  in  consequence  of  an  idle,  dan- 
gerous, and  unlawful  sport,  the  slayer  is  guilty  of  manslaugh- 
ter, and  not  misadventure  onlv,  for  these  arc  unlawful  acts. 
1  Hawk.  P.  C\  c.  29.  §9:1  Hal  P.C.472  :  Fost.  261.  Thus, 
if  a  man,  b}^  shooting  of  a  gun,  or  throwing  stones  in  a  city  or 
highway,  or  other  place  where  men  usually  resort,  by  throw- 
ing stones  at  another  wantonly,  in  play,  which  is  a  dangerous 
sport,  and  has  not  the  least  appearance  of  any  good  intent;  or 
by  doing  any  other  such  idle  action  as  cannot  but  endanger  the 
bodily  hurt  of  some  one  or  other ;  or  by  tilting  or  playing  at 
hand- sword  without  the  king's  command;  or  by  parrying  with 
naked  swords,  covered  with  buttons  at  the  points,  or  with 
swords  in  the  scabbards,  or  such  like  rash  sports,  which  cannot 
be  used  without  the'  manifest  hazard  of  life,  he  is  guilty  of 
manslaughter.  1  Hawk.  P.  C.  29.  §  9:  H.  P.  C.  31,  32.  58 : 
Hob.  134.    But  see  post,  III.  2. 

Mr.  Justice  Foster  includes  under  the  term  lawful  every 
act  not  unlawful  in  se,  although  it  may  be  malum  prohibitum. 
Fost.  259. 

But  the  distinction  between  malum  prohibitum  and  malum  in 
se  has  been  disallowed  in  modern  cases,  in  which  it  has  been 
held,  that  a  court  of  justice  is  bound  to  consider  every  act  to  be 
unlawful  which  the  law  has  prohibited  to  be  done,  3  B.Sf  A. 
183:  2  B.  4  P.  371. 

Where  the  defendant  came  to  town  in  a  chaise,  and  before 
he  got  out  of  it,  fired  his  pistols,  which  by  accident  killed  a 
woman,  King,  Ch.  J.  ruled  it  to  be  manslaughter.    Sir.  481. 

Homicide,  in  self-defence,  or  se  defvndcndo,  upon  a  sudden 
affray,  is  also  excusable,  rather  than  justifiable,  by  the  English 
law.  This  species  of  self-defence  must  be  distinguished  from 
that  already  mentioned,  ante,  I,  3.,  as  calculated  to  hinder  the 
perpetration  of  a  capital  crime;  which  is  not  only  a  matter  of 
excuse,  but  of  justification.  But  the  self-defence,  which  we 
are  now  speaking  of,  is  that  whereby  a  man  may  protect  him- 
self from  an  assault  or  the  like,  in  the  course  of  a  sudden 
brawl  or  quarrel,  by  killing  him  who  assaults  him.  And  this 
is  what  the  law  expresses  by  the  words  chance-?nedlej/f  or  (as 
some  rather  choose  to  write  it)  ckaud-medley  ;  the  former  of 
which,  in  its  etymology,  signifies  a  casual  affray,  the  latter  an 
affray  in  the  heat  of  blood  or  passion,  both  of  them  of  pretty 
much  the  same  import;  but  the  former  is  in  common  speech 
4  o 


HOMICIDE,  II.  2. 


too  often  erroneously  applied  to  any  manner  of  homicide  by 
misadventure ;  whereas  it  appears  by  the  stat.  24  H.  8.  c.  5., 
and  our  ancient  books  (Staun.  P.  C.  lfr),  that  it  is  properly 
applied  to  such  killing  as  happens  in  self-defence,  upon  a  sud- 
den rencounter.    3  hist.  55.  57:  Fast.  275,  276'.    This  right 
of  natural  defence  does  not  imply  a  right  of  attacking :  for 
instead  of  attacking  one  another  for  injuries  past  or  impending, 
men  need  only  have  recourse  to  the  proper  tribunals  of  justice: 
they  cannot  therefore  legally  exercise  this  right  of  preventive 
defence,  except  in  sudden  and  violent  cases,  when  certain  and 
immediate  suffering  would  be  the  consequence  of  waiting  for 
the  assistance  of  the  law.    Wherefore  to  excuse  homicide*  by 
the  plea  of  self-defence,  it  must  appear  that  the  slayer  had  no 
other  possible  (or  at  least  probable)  means  of  escaping  from  his 
assailant. 

It  is  frequently  difficult  to  distinguish  this  species  of  homi- 
cide (upon  chance-medley,  in  self-defence),  from  that  of  man- 
slaughter, in  the  proper  legal  sense  of  the  word.  3  Inst,  55. 
But  the  true  criterion  between  them  seems  to  be  this:  when 
both  parties  are  actually  combating  at  the  time  when  the 
mortal  stroke  is  given,  the  slayer  is  then  guilty  of  man- 
slaughter :  hut  if  the  slaver  hath  not  begun  to  fight,  or  (having 
begun)  endeavours  to  decline  any  farther  struggle,  and  after- 
wards, being  closely  pressed  by  his  antagonist,  kills  him  to 
avoid  his  own  destruction,  this  is  homicide  excusable  by  self- 
defence.  FosL  277.  For  which  reason  the  law  requires,  that 
the  person  who  kills  another  in  his  own  defence,  should  have 
retreated  as  far  as  he  conveniently  or  safely  can,  to  avoid  the 
violence  of  the  assault,  before  he  turns  upon  his  assailant :  and 
that  not  fictitiously,  or  in  order  to  watch  his  opportunity,  but 
from  a  real  tenderness  of  shedding  his  brother  s  blood.  And 
though  it  may  be  cowardice,  in  time  of  war  between  two  inde- 
pendent nations,  to  flee  from  an  enemy,  yet  between  two 
fellow-subjects,  the  law  countenances  no  such  point  of  honour,' 
because  the  king  and  his  courts  are  the  vindices  injuria  mm, 
and  will  give  to  the  party  wronged  all  the  satisfaction  he 
deserves.  1  JIaL  P.  C.  481*  483.  The  party  assaulted  must 
therefore  flee  as  far  as  he  conveniently  can,  either  by  reason  of 
some  wall,  ditch,  or  other  impediment,  or  as  far  as  the  fierce- 
ness of  the  assault  will  permit  him,  for  it  may  be  so  fierce  as 
not  to  allow  him  to  yield  a  step,  without  manifest  danger  of 
his  life,  or  enormous  bodily  harm ;  and  then,  in  his  defence, 
he  may  kill  his  assailant  instantly.  1  Hal.  P.  C.  483.  And 
as  the  manner  of  the  defence,  so  is  also  the  time  to  be  con- 
sidered :  for  if  the  person  assaulted  does  not  fall  upon  the 
aggressor  till  the  affray  is  over,  or  when  he  is  running  away, 
this  is  revenge  and  not  defence.  Neither,  under  the  colour  of 
self-defence,  will  the  law  permit  a  man  to  screen  himself  from 
the  guilt  of  deliberate  murder:  for  if  two  persons,  A.  and  B., 
agree  to  fight  a  duel,  and  A.  gives  the  first  onset,  and  B. 
retreats  as  far  as  he  safely  can,  and  then  kills  A,,  this  is  mur- 
der ;  because  of  the  previous  malice  and  concerted  design. 
1  Hal.  P.  C.  479-  But  if  A.,  upon  a  sudden  quarrel,  assaults 
B,  first,  and  upon  B.'s  returning  the  assault,  A.  really  and 
bona  ft  de  flees,  and  being  driven  to  the  wall,  turns  again  upon 
B.  and  kills  him ;  this  may  be  se  defendendo,  according  to  some 
of  our  writers,  1  Hal  P.  C.  482,  Though  others  have 
thought  this  opinion  too  favourable;  inasmuch  as  the  necessity, 
to  which  he  is  at  last  reduced,  originallv  arose  from  his  own 
fault.    1  Hawk.  P.  C.  c,  29,  §  17. 

It  is  agreed,  that  if  a  man  strike  another  upon  malice  pre- 
pense, and  then  fly  to  the  wall,  and  there  kill  him  in  his  own 
defence,  he  is  guilty  of  murder.  ]  Hawk.  P.  C.  c.  29.  §  17: 
S.  P.  C  15.  a.:  Crorn.  28.  a.:  DalL  cap.  9$:  Kelynge,  58: 
H.  P.  C.  42.    See  I  East's  P.  C.  c.  5,  §  53  :  and  post,  III.  3. 

Under  this  excuse,  of  self-defence,  the  principal  civil  and 
natural  relations  are  comprehended  ;  therefore  master  and 
servant,  parent  and  child,  husband  and  wife,  killing  an  assail- 
ant in  the  necessary  defence  of  each  other  respectively,  are 
excused  ;  the  act  of  the  relation  assisting  being  construed  the 
same  as  the  act  of  the  party  himself.    1  Hal,  P.  C.  ±84% 


Homicide  se  defendendo,  or  by  self-defence,  says  Hawkins, 
seems  to  be,  where  one  who  has  no  other  possible  means  of 
preserving  his  life  from  one  who  combats  with  him  on  a  sudden 
quarrel,  or  of  defending  his  person  from  one  who  attempts  to 
beat  him  (especially  if  such  attempts  be  made  upon  him  in  his 
own  house),  kills  the  person  by  whom  he  is  reduced  to  such  an 
inevitable  necessity.  1  Hawk.  P.  C.  c.  22.  §  13,  &c:  H,  P.  C. 
40:  &  P.  C\  15, 

And  not  only  he  who  on  an  assault  retreats  to  a  wall,  or 
some  such  streightj  beyond  which  he  can  go  no  further  before 
he  kills  the  other,  is  adjudged  by  the  law  to  act  upon  unavoid- 
able necessity:  but  also  he  who,  being  assaulted  in  such  a  man- 
ner and  in  such  a  place,  that  he  cannot  go  back  without 
manifestly  endangering  his  lifej  kills  the  other  without  retreat- 
ing at  all.  1  Hawk.  P.  C.  c.  29.  §  14:  Bra.  Cor.  125: 
±3Ass.3\ :  3  Inst.  56:  H.  P.  C.  41. 

And  notwithstanding  a  person,  who  retreats  from  an  assault 
to  the  wall,  give  the  other  divers  wounds  in  his  retreat,  yet  if 
he  give  him  no  mortal  one  till  he  get  thither,  and  then  kill 
him,  he  is  guilty  of  homicide  se  defendendo  onlv.  1  Hawk, 
P.  a  c.  29*  §  15:  //■  P.  C  41  :  Crom.  2$ :  S.  P.  C,  15.  a. 

And  an  officer  who  kills  one  who  resists  him  in  the  execution 
of  his  office,  and  even  a  private  person  that  kills  one  who 
feloniously  assaults  him  in  the  highway,  may  justify  the  fact 
without  ever  giving  back  at  all.  1  Hawk.  P.  C,  c.  §  16': 
H.  P.  C  41  :  3  Inst.  56:  Cram.  28.  a. 

There  is  one  species  of  homicide  se  defendendo,  where  the 
party  slain  is  equally  innocent  as  he  who  occasions  his  death: 
and  yet  this  homicide  is  also  excusable,  from  the  great  uni- 
versal principle  of  self-preservation,  which  prompts  every  man 
to  save  his  own  life  preferable  to  that  of  another,  where  one  of 
them  must  inevitably  perish.  As,  among  others,  in  the  case 
mentioned  by  Lord  Bacon,  where  two  persons  being  ship- 
wrecked, and  getting  on  the  same  plank,  but  finding  it  not 
able  to  save  them  both,  one  of  them  thrusts  the  other  from  it, 
whereby  he  is  drowned.  He  who  thus  preserves  his  own  life 
at  the  expense  of  another  man's,  is  excusable,  through  unavoid- 
able necessity,  and  the  principle  of  self-defence;  since  their 
both  remaining  on  the  same  weak  plank  is  a  mutual,  though 
innocent,  attempt  upon,  and  endangering  of  each  other's  life* 
See  Bac.  Elem.  c.  5:  4  Comm.  c.  14. 

According  to  Lord  Hale,  a  man  cannot  excuse  the  killing  of 
another  who  is  innocent,  under  a  threat  of  assault  however 
urgent,  endangering  the  losing  his  own  life  if  he  do  not  com- 
ply ;  but  the  person  threatened  or  assailed  ought  rather 
to  die  himself  than  kill  an  innocent  person.  See  1  Hale 
P.C.c.  5.  §61. 

2.  The  circumstances  wherein  these  two  species  of  homicide, 
by  misadventure  and  self-defence,  agree,  are  in  the  blame  and 
punishment.  For  the  law  sets  so  high  a  value  upon  the 
life  of  a  man,  that  it  always  intends  some  misbehaviour  in  the 
person  who  takes  it  away,  unless  by  the  command  or  express 
permission  of  the  law.  In  the  case  of  misadventure,  it  pre- 
sumes negligence,  or  at  least  a  want  of  sufficient  caution  in  him 
who  was  so  unfortunate  as  to  commit  it  ;  who  is  therefore 
not  altogether  faultless.  And  as  to  the  necessity  which  excuses 
a  man  who  kills  another  se  defendendo,  Lord  Bacon  entitles 
it  nccessitas  cnlpabiiis,  and  thereby  distinguishes  it  from  the 
former  necessity  of  killing  a  thief  or  a  malefactor-  iter.  Elem. 
c.  5.  For  the  law  intends  that  the  quarrel  or  assault  arose 
from  some  unknown  wrong,  or  some  provocation,  either  in 
word  or  deed ;  and  since,  in  quarrels,  both  parties  may  be,  and 
usually  are,  in  some  fault,  and  it  scarcely  can  be  tried  who 
was  originally  in  the  wrong,  the  law  wrill  not  hold  the 
survivor  entirely  guiltless.  But  it  is  clear,  in  the  other  case, 
that  where  I  kill  a  thief  that  breaks  into  my  house,  the 
original  fault  can  never  be  upon  my  side.  The  law  besides 
may  have  a  farther  view,  to  make  the  crime  of  homicide 
more  odious,  and  to  caution  men  how  they  venture  to  kill 
another  upon  their  own  private  judgment,  by  ordaining  that 
he  who  slays  his  neighbour,  without  an  express  warrant 


from  the  law  so  to  do,  shall  in  no  case  he  absolutely  free 
from  guilt. 

The  penalty  inflicted  by  our  laws  in  these  cases  is  said,  by 
Sir  Edward  Coke,  to  have  been  anciently  no  less  than  death 
(2  Inst,  248,  315.) ,  which  however  is  with  reason  denied  by 
later  and  more  accurate  writers.  1  HaL  P.  C.  425  :  1  Hawk. 
P.  C.  c.  20.  §  20:  Fost.  282,  &c.  It  seems  rather  to  have 
consisted  in  a  forfeiture,  some  say,  of  all  the  goods  and  chat- 
tels, others  of  only  part  of  them,  by  way  of  fine  or  weregild : 
which  was  probably  disposed  of,  in  pios  usus,  according  to  the 
humane  superstition  of  the  times,  for  the  benefit  of  his  soul, 
who  was  thus  suddenly  sent  to  his  account,  ({ with  all  his  im- 
perfections on  his  head."  Fost.  287-  But  that  reason  having 
ceased,  and  the  penalty  (especially  of  a  total  forfeiture)  grow- 
ing more  severe  than  was  intended,  in  proportion  as  personal 
property  became  more  considerable,  the  delinquent  had,  as 
early  as  our  records  will  reach,  a  pardon,  and  a  writ  of  restitu- 
tion of  his  goods  as  a  matter  of  course  and  right,  only  paving 
for  suing  out  the  same.  Fost.  283  ;  2  Hawk.  P.  C\  c.  37.  §  2. 
And  indeed  to  prevent  this  expenee,  in  cases  where  the  death 
notoriously  happened  by  misadventure  or  in  self-defence,  the 
judges  permitted  (if  they  did  not  direct)  a  general  verdict  of 
acquittal.    FosL  2S8. 

Now  by  stat.  9  G.  4.  c.  31.  §  10.  it  is  enacted  that  no  punish- 
ment or  forfeiture  shall  be  incurred  by  any  person  who  shall 
kilt  another  by  misfortune  or  in  his  own  defence,  or  in  any 
other  manner  without  felony. 

It  seems  clear  that  neither  of  these  homicides,  by  misadven- 
ture or  se  defendendo,  are  felonious,  because  they  are  not 
accompanied  with  a  felonious  intent,  which  is  necessary  in 
every  felony.  1  Haivk.  P.  C\  c.  29.  §  IQ :  3  Inst,  56: 
2  Inst.  149. 

And  from  hence  it  seems  plainly  to  follow,  that  they  were 
never  punish  a  hie  with  loss  of  life  ;  and  the  same  also  farther 
appears  from  the  writ  de  odio  et  alia,  by  virtue  whereof,  if  any 
person  committed  for  killing  another,  were  found  guilty  of 
either  of  these  homicides,  and  no  other  crime,  he  might  he 
bailed;  and  indeed  it  seems  to  he  against  natural  justice  to 
condemn  a  man  to  death,  for  what  is  owing  rather  to  his  mis- 
fortune than  his  fault.    1  Hawk.  P.  C.  e.  20-  §  20. 

It  is  true  indeed,  that  some  of  our  best  authors  have  argued 
from  the  statute  of  Marlbridge,  ch.  26".  which  enacts,  that 
murdrum  de  ceetero  non  adjudicctur,  ubi  infortunium  tantum- 
modo  adjudicaium  est,  <$c*  that,  before  this  statute,  homicides 
by  misadventure,  or  se  defendendo,  were  adjudged  murder, 
and  consequently  punished  bv  death.  1  HawL  P.  C.  c.  29. 
§21:  2  Inst.  56:  S.  P.  C.  16- 

But  to  this  it  may  be  answered,  that  murder  in  those  days 
signified  only  the  private  killing  of  a  man,  by  one  who  was 
neither  seen  nor  heard  by  any  witness ;  for  which  the  offender, 
if  found,  was  to  be  tried  by  ordeal,  and  if  he  could  not  be 
found,  the  town  in  which  the  fact  was  done,  was  to  be  amerced 
sUty-six  marks,  unless  it  could  be  proved  that  the  person  killed 
was  an  Englishman  :  otherwise  it  was  presumed  he  was  a  Dane 
or  Norman,  who  in  those  days  were  often  privately  made  away 
with  by  the  English.  And  it  being  a  doubt  whether  homicide 
by  misadventure,  &c,  were  to  be  esteemed  murder  in  this 
sense,  it  seems  to  have  been  the  chief  intent  of  the  makers 
of  that  statute  to  settle  this  question.  1  Hawk.  P.  C,  c.  29. 
§22;  Brad.  134.  b.  135,  a. :  Kclynge,  121. 

III.  Felonious  Homicide  is  an  act  of  a  very  different 
nature  from  the  former,  being  the  killing  of  a  human  creature, 
of  any  age  or  sex,  without  justification  or  excuse.  This  may 
be  done  either  by  killing  one's  self  or  another  person, 

1.  Self-murder  is  ranked  among  the  highest  crimes,  being 
a  peculiar  species  of  felony  ;  a  felony  committed  on  one's  self. 
I  he  party  must  be  in  his  senses,  else  it  is  no  crime.  But  this 
excuse  ought  not  to  be  strained  to  that  length,  to  which  our 
coroners'  juries  are  too  apt  to  carry  it,  viz.  that  the  very  act  of 


suicide  is  an  evidence  of  insanity  ;  as  if  every  man  who  acts 
contrary  to  reason  had  no  reason  at  all :  for  the  same  argument 
would  prove  every  other  criminal  mm  compos,  as  well  as  the 
self-murderer.  The  law  very  rationally  judges,  that  every 
melancholy  or  hypochondriac  tit  docs  not  deprive  a  man  of  the 
capacity  of  discerning  right  from  wrong,  and  therefore  if  a  real 
lunatic  kills  himself  in  a  lucid  interval,  he  is  fdo  de  se  as 
much  as  another  man.    1  Hale,  P.  C.  4]  2. 

In  this  as  well  as  all  other  felonies,  the  offender  must  be  of 
the  age  of  discretion,  and  compos  mentis  ;  and,  therefore,  an 
infant  killing  himself  under  the  age  of  discretion,  or  a  lunatic 
during  his  lunacy,  cannot  be  a  feto  de  se.  1  HawL  P.  C. 
c.  27-  §  1  :  Cram,  30.  a.  b.  31.  a :'  PI.  P.  C.  28:  Dalt.  c.  92: 
3  Just.  54. 

Our  laws  have  always  had  such  an  abhorrence  of  this  crime, 
that  not  only  he  who  kills  himself  with  a  deliberate  and  direct 
purpose  of  so  doing,  but  also  in  some  cases  he  who  maliciously 
attempts  to  kill  another,  and  in  pursuance  of  such  an  attempt 
unwillingly  kills  himself,  shall  be  adjudged  in  the  eye  of  the 
law  a  felo  dc  se  ;  for  wherever  death  is  caused  by  any  act  dune 
with  a  murderous  intent,  it  makes  the  offender  a  murderer. 
I  Hawk.  P.  a  c.  27.  §  4:  Bait.  c.  Q%  144:  44  Ed.  3.  44: 
44  Ass.  55:  Bro.  Cor.  12.  14:  S.  P.  C.  16  :  Pult.  11 9.  b: 
Crom,  28  :  1  Hale,  P.  C.  412. 

Where  a  woman  took  poison  to  produce  abortion,  and  died., 
it  was  held  she  was  guilty  of  self-murder,  whether  she  was 
quick  with  child  or  not.  In  the  same  case  it  was  decided  that 
a  person  who  furnished  her  with  the  poison  for  that  purpose, 
but  was  absent  when  she  took  it,  was  an  accessory  before  the 
fact  to  the  felo  de  se,  and  that  he  could  not  be  tried  for  a  sub- 
stantive felony  under  the  7  G.  4.  c.  64,  §  9 :  as  that  section 
only  makes  accessories  so  triable  who  miuht  have  been  tried 
before  the  act.    1  Moo.  C.  C.  356. 

He  who  kills  another  upon  his  desire  or  command,  is  in  the 
judgment  of  the  law7  as  much  a  murderer  as  if  he  had  done  it 
merely  of  his  own  head :  and  the  person  killed  is  not  looked 
upon  as  a  felo  de  se,  inasmuch  as  his  assent  was  merely  void, 
being  against  the  law  of  God  and  man.  1  Hawk.  P.  C.  c.  27* 
§  6:  Keilw.  136:  Moor,  754. 

Where  two  persons  agree  to  die  together,  and  one  at  the 
persuasion  of  the  other  buys  poison  and  mixes  it  in  a  potion, 
and  both  drink  of  it,  it  is  held  the  better  opinion  that  the  one 
who  dies  shall  be  adjudged  fdo  dc  se.  1  Hawk.  P.  C. 
c.  27-  §  6. 

A  fdo  de  se  forfeits  all  chattels  real  or  personal  which  he 
hath  in  his  own  right ;  and  also  all  chattels  real  whereof  lie  is 
possessed  either  jointly  with  his  wife,  or  in  her  right ;  and 
also  all  bonds  and  other  personal  things  in  action,  belonging 
solely  to  himself ;  and  also  all  personal  things  in  action,  and 
as  some  say,  entire  chattels  in  possession  to  which  he  was 
entitled  jointly  wTith  another,  on  any  account,  except  that  of 
merchandize.  But  is  said,  that  he  shall  forfeit  a  moiety  only 
of  such  joint  chattels  as  may  be  severed,  and  nothing  at  all 
of  what  he  was  possessed  of  as  executor  or  administrator, 
1  Hawk.  P.  C.  c.  27-  §  7*  The  offence  was  never  attended 
with  corruption  of  blood,  and  the  lands  of  inheritance  of  a 
felo  de  se  are  not  forfeited,  or  his  wife  barred  of  her  dower. 
Ll  Hawk.  P.  C.  c.  27.  §  8 :  Plo?vd.  Corn.  261 .  b.  262.  a :  1  Hat. 
P.  C.  413.  The  will  of  a  felo  de  se  therefore  becomes 
void  as  to  his  personal  property,  but  not  as  to  his  real  estate. 
Ptowd.  261. 

No  part  of  the  personal  estate  is  vested  in  the  king,  before 
the  self-murder  is  found  by  some  inquisition ;  and  conse- 
quently, the  forfeiture  thereof  is  saved  by  a  pardon  of  the 
offence  before  such  finding.  5  Co.  110.  b:  3  Inst.  54: 
1  Sound.  362:  I  Sid.  150.  162.  But  if  there  be  no  such 
pardon,  the  whole  is  forfeited  immediately  after  such  inquisi- 
tion, from  the  time  of  the  act  done  by  which  the  death  was 
caused,  and  all  intermediate  alienations  and  titles  are  avoided. 
Ptowd.  Com.  260  :  H.  P.  C.  29  :  5  Co.  110:  Finch,  L.  21 6. 
All  such  inquisitions  ought  to  be  by  the  coroner  super  visum 
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corporis,  if  the  body  can  be  found  ;  and  an  inquisition  so  taken, 
as  some  say,  cannot  be  traversed.  H.  P.  C.  29 :  3  Inst.  55. 
See  1  Hawk.  P.  C.  c.  27.  §  9,  10,  11*    But  see  3  Mod.  238. 

But  if  the  body  cannot  be  found,  so  that  the  coroner,  who 
has  authority  only  super  visum  corporis,  cannot  proceed,  the 
inquiry  may  be  by  justices  of  peace;  (who  by  their  commis- 
sion have  a  general  power  to  inquire  of  all  felonies  ;)  or  in  the 
King's  Bench,  if  the  felony  were  committed  in  the  county 
where  that  court  sits :  and  such  inquisitions  are  traversable  by 
the  executor,  Sec.  1  Hawk.  P.  CT.  c.  27*  §  12;  3  Inst.  55  : 
ft  P.  C.  29:  2  Lev.  141. 

Also  all  inquisitions  of  this  offence  being  in  the  nature  of 
indictments,  ought  particularly  and  certainly  to  set  forth  the 
circumstances  of  the  fact:  and  in  the  conclusion  add,  that  the 
party  in  such  manner  murdered  himself.  1  Han  k.  P.  C.  t\  l27. 
§13:3  Lev.  140  :  3  Mod.  100  :  2  Lev.  152.  Yet  if  it  be  full 
in  substance,  the  coroner  may  be  served  with  a  rule  to  amend 
a  defect  in  form.  1  Sid.  225.  259  S  3  Mod.  101  :  1  Keb.  907  : 
1  Hawk.  P.  C.  c.  27-  §  15. 

Jf  a  person  is  unduly  found  fclo  de  se,  or  on  the  other  hand 
found  to  be  a  lunatic,  when  in  fact  he  was  not  so,  and  there- 
fore felo  de  se,  although  a  writ  of  melius  inquirendum  will  not 
be  granted,  yet  the  inquisition  is  traversable  in  the  King's 
Bench.    3  Mod.  238. 

The  law  formerly  required  a  felo  de  se  to  be  buried  in  a 
highway,  with  a  stake  driven  through  the  body  ;  but  now  by 
the  4  G.  4.  c  52.  the  remains  are  to  be  privately  buried  in  the 
churchyard  or  burial  ground  of  the  parish  between  the  hours 
of  9  and  12  at  night.  The  act  does  not  authorize  the  per- 
forming of  the  rites  of  Christian  burial,  which  are  forbid  to 
be  used  by  the  rubric  in  the  Common  Prayer  book,  (confirmed 
by  13  and  14  C-  2.  c.  4.)  upon  the  interment  of  such  as  have 
laid  violent  hands  upon  themselves. 

The  other  species  of  criminal  homicide  is  that  of  killing 
another  man.  But  in  this  there  are  also  degrees  of  guilt, 
which  divide  the  offence  into  manslaughter  and  murder.  The 
difference  between  which  may  be  partly  collected  from  what 
has  been  incidentally  mentioned  in  the  preceding  articles;  and 
principally  consists  in  this,  that  manslaughter  (when  voluntary) 
arises  from  the  sudden  heat  of  passion :  murder  from  the 
wickedness  of  the  heart. 

2.  Manslaughter  is  therefore  thus  defined:  the  unlawful 
killing  of  another,  without  malice,  either  express  or  implied : 
which  may  be  either  voluntarily,  upon  a  sudden  heat ;  or  in- 
voluntarily, but  in  the  commission  of  some  unlawful  act. 
1  Hal.  P.  C.  4(i6'.  And  hence  it  follows,  that  in  manslaughter 
there  can  be  no  accessories  before  the  fact ;  because  it  must  be 
done  without  premeditation.  But  there  may  be  accessories 
after  the  fact  1  Hale  P.  C.  450  :  1  East's  P.  C.  c.  5.  §  123. 
See  this  Diet.  tit.  Accessory:  2  Hawk.  P.  C.c.  2<h  §  4. 

As  to  the  first,  or  voluntary  branch:  if  upon  a  sudden 
quarrel  two  persons  fight,  and  one  of  them  kills  the  other, 
this  is  manslaughter:  and  so  it  is,  if  they,  upon  such  an  occa- 
sion, go  out  and  fight  in  a  field  ;  for  this  is  one  continued  act 
of  passion,  and  the  law  pays  that  regard  to  human  frailty,  as 
not  to  put  a  hasty  and  deliberate  act  upon  the  same  footing 
With  regard  to  guilt.  1  Hawk.  P.  C  c.  31.  §  29,  SO.  So 
also  if  a  man  be  greatly  provoked,  as  by  pulling  his  nose,  or 
other  great  indignity,  and  immediately  kills  the  aggressor, 
though  this  is  not  excusable  se  defendendo,  since  there  is  no 
absolute  necessity  for  doing  it,  to  preserve  himself ;  yet  neither 
is  it  murder,  for  there  is  no  previous  malice ;  but  it  is  man- 
slaughter. Kelynge,  1 35.  But  in  this,  and  in  every  other  case 
of  homicide,  upon  provocation,  if  there  be  a  sufficient  cooling- 
time  for  passion  to  subside  and  reason  to  interpose,  and  the 
person  so  provoked  afterw  ards  kills  the  other,  this  is  deliberate 
revenge,  and  not  heat  of  blood,  and  accordingly  amounts  to 
murder.  Fost.  2$)6.  So  if  a  man  takes  another  in  the  act  of 
adultery  with  his  wife,  and  kills  him  directly  upon  the  spot, 


this  is  not  absolutely  ranked  in  the  class  of  justifiable  homi- 
cide, as  in  case  of  a  forcible  rape,  but  it  is  manslaughter. 
1  Hal  P,  C.  486.  It  is  however  the  lowest  degree  of  it,  and 
therefore  in  such  a  case,  the  court  directed  the  burning  in  the 
hand  to  be  gently  inflicted,  because  there  could  not  be  a 
greater  provocation.  Raym.  212.  Manslaughter  therefore 
on  sudden  provocation  differs  from  excusable  homicide  se 
defendcudo  in  this;  that  in  one  case  there  is  an  apparent 
necessity,  for  self-preservation,  to  kill  the  aggressor;  in  the 
other  no  necessity  at  all,  being  only  a  sudden  act  of  revenge, 
4  Comm.  c.  14. 

The  second  branch,  or  involuntary  manslaughter,  differs 
also  from  homicide  excusable  by  misadventure,  in  this ;  that 
misadventure  always  happens  in  consequence  of  a  lawful  act, 
but  this  species  of  manslaughter  in  consequence  of  an  unlaw- 
ful one.  As  if  two  persons  play  at  sword  and  buckler,  unless 
by  the  king's  command,  and  one  of  them  kills  the  other,  this 
is  manslaughter,  because  the  original  act  was  unlawful ;  but 
it  is  not  murder,  for  the  one  had  no  intent  to  do  the  other  anv 
personal  mischief.  3  List.  56.  So  wrhere  a  person  docs  an 
act,  lawful  in  itself,  but  in  an  unlawful  manner,  and  without 
due  caution  and  circumspection  :  as  when  a  workman  flings 
down  a  stone  or  piece  of  timber  into  the  street,  and  kills  a 
man  ;  this  may  be  either  misadventure,  manslaughter,  or 
murder,  according  to  the  circumstance  under  which  the  ori- 
ginal act  was  done  ;  if  it  wrere  in  a  country  village  where  few 
passengers  are,  and  he  calls  out  to  all  people  to  have  a  care, 
it  is  misadventure  only ;  but  if  it  were  in  London,  or  other 
populous  town,  where  people  are  continually  passing,  it  is  man- 
slaughter, though  he  gives  loud  wTarning  ;  and  murder,  if  he 
knows  of  their  passing,  and  gives  no  warning  at  all,  for  then 
it  is  malice  against  ail  mankind.  KeL  4,3  :  3  Inst.  And  in 
general  when  an  involuntary  killing  happens  in  consequence 
of  an  unlawful  act,  it  will  be  either  murder  or  manslaughter, 
according  to  the  nature  of  the  act  which  occasioned  it.  If  it 
be  in  prosecution  of  a  felonious  intent,  or  in  its  consequences 
naturally  tended  to  bloodshed,  it  will  be  murder;  but  if  no 
more  was  intended  than  a  mere  civil  trespass,  it  will  only 
amount  to  manslaughter.  4  Comm.  c.  14.  See  jx)si,  3.  more 
at  large. 

Our  statute  law  has  severely  animadverted  on  one  species 
of  criminal  negligence,  whereby  the  death  of  a  man  is  occa- 
sioned. For  by  10  G.  2.  c.  31.  if  any  waterman  between 
Gravesend  and  Windsor  receives  into  his  boat  or  barge  a  greater 
number  of  persons  than  the  act  allows,  and  any  passenger 
shall  then  be  drowned,  such  waterman  is  guilty  of  felony; 
and  shall  be  transported  as  a  felon. 

Next  as  to  the  punishment  of  this  degree  of  homicide;  the 
crime  of  manslaughter  amounts  to  felony.  And  by  9  G.  4. 
c*  31.  §  9-  (which  repealed  the  1  J.  1.  and  the  other  statutes 
relating  to  this  offence)  persons  convicted  of  manslaughter  are 
liable  to  be  transported  for  life,  or  not  less  than  7  years,  or  to 
be  imprisoned  with  or  without  hard  labour,  in  the  gaol  or  house 
of  correction,  not  exceeding  4  years,  or  to  be  fined. 

3.  The  term  of  murder  (as  a  crime)  was  anciently  applied 
only  to  the  sccref  killing  of  another  ;  Dialde  Scacch.  I.  I.e.  10. 
which  the  word  mocrda  signifies  in  the  Teutonic  language ; 
and  it  was  defined,  Ci  homicidium  quod,  nulla  vidente,  nulla 
scicntey  clam  perpetrator :"  Glawv.  lib.  14,  c.  3  :  for  which  the 
vill  wherein  it  was  committed,  or  (if  that  were  too  poor)  the 
whole  hundred,  was  liable  to  a  heavy  amercement:  which 
amercement  itself  was  also  denominated  murdrum,  BraeA  t>  & 
tr.  Q.  c.  15.  §  7:  stat.  Marl.  c.  26:  Fost.  281.  The  word 
murdre  in  our  old  statutes  also  signified  any  kind  of  eqnc4*v?< 
ment  or  stifling :  so  in  the  stat.  of  Exeter,  1 4  Ed.  J .  "je  ?  i 
ne  celerai  ne  suffrerai  elrc  cclc  ne  murdre"  which  its  thuSi 
translated  in  Flela,  I.  1.  c.  18.  §  4:  "Nullum  veritalem  c^Saho? 
|  ncc  celari  permit  tarn,  nee  murdrari."  And  the  words  c<  pur 
murdre  le  droit"  in  the  articles  of  that  statute,  are  rendered  in 
Fleta?  ibid.  §  8.  u  pro  jure  alicujus  ?nuirdrendo."    The  word 


murdrum,  (by  some  derived  from  the  Saxon  morlh,)  whence, 
as  it  is  said,  conies  the  barbarous  Latin  murdrum,  and  murdrum, 
in  French  meurire ;  though  the  wurd  murdrare  evidently 
comes  from  the  Latin  morii  dare,  was  a  word  in  use  long  before 
the  reign  of  King  Canutus,  which  some  would  have  to  signify 
a  violent  death;  and  sometimes  the  Saxons  expressed  it  by 
mvrthd&d  and  mart  ft  weorc,  a  deadly  work:  but  the  Sax, 
viorth  relates  generally  to  mors* 

The  usage  of  fining  the  vill  or  the  hundred  was  common 
among  the  ancient  Goths,  in  Sweden  and  Denmark,  who  sup- 
posed the  neighbourhood,  unless  they  produced  the  murderer, 
to  have  perpetrated,  or  at  least  connived  at,  the  murder ;  and, 
according  to  Bracton,  it  was  introduced  into  this  kingdom  by 
King  Canute  to  prevent  his  countrymen,  the  Danes,  from 
being  privily  murdered  by  the  English ;  and  was  afterwards 
continued  by  William  the  Conqueror,  for  the  like  security  of 
bis  own  Normans.  Bract.  I  3.  tr.  2.  c.  15  :  1  Hal.  P.  C.  44-7. 
And  therefore  if,  upon  inquisition  had,  it  appeared  that  the 
person  slain  was  an  Englishman,  (the  presentment  whereof 
was  denominated  Englesckerie)  the  county  seems  to  have  been 
excused  from  this  burthen.  Bract,  ubi  supra.  See  this  Diet, 
tit.  Englecery.  But,  this  difference  being  totally  abolished  by 
stat  14  Ed.  3.  c.  4,  we  must  define  murder  in  quite  another 
manner;  without  regarding  whether  the  party  slain  was  killed 
openly  or  secretly,  or  whether  he  was  of  English  or  foreign 
extraction-  See  Staunf  P.  C.  L  1.  c.  10*  as  also  1  Hawk. 
P.  Ct-  31.  where  it  is  said  that  in  the  ancient  times  above 
alluded  to,  the  open  killing  of  a  man  through  anger  or  malice 
was uot called  murder;  but  voluntary  homicide.  Bract.  121.  a. 
134.  b.  135.  a;  Kel.  121. 

The  law  concerning  Englesckerie  having  been  abolished  by 
stat*  14  Ed.  3.  c.  4.  the  killing  of  an  Englishman  or  foreigner 
through  malice  prepense,  whether  committed  openly  or  secretly, 
was  by  degrees  called  murder  ;  and  stat  13  Rh\  2.  c.  L  which 
restrains  the  king's  pardon  in  certain  cases,  does  in  the  pream- 
ble, under  the  general  name  of  murder,  include  all  such 
homicide  as  shall  not  be  pardoned  without  special  words ;  and, 
in  the  body  of  the  act,  expresses  the  same  by  murder,  or 
killing  bv  await,  assault,  or  malice  prepensed,  1  Hawk.  P.  C. 
c3L§2:  &  P«  C.  18.  6.  19-  a. 

By  murder,  therefore,  says  Hawkins,  at  this  day,  we  under- 
stand, the  wilful  killing  of  any  subject  whomsoever,  through 
malice  forethought,  whether  the  person  slain  be  an  Englishman 
or  foreigner.    1  Hawk.  P,  C.  c.  31.  §  3, 

Murder  is  thus  defined,  or  rather  described,  by  Sir  Edward 
Coke:  "when  a  person  of  sound  memory  and  discretion,  unlaw* 
fully  killeth  any  reasonable  creature  in  being,  and  under  the 
king's  peace,  with  malice  aforethought,  either  expressed  or 
implied."  3  Inst.  47:  1  Hale,  P.  C.  424,  448.  9:  1  Hawk. 
P.  C.  c.  31-  §  3:  FosL  256:  1  East*  P.  C,  c.  5.  §  2. 

The  best  way  of  examining  the  nature  of  tins  crime  will  be 
by  considering  the  several  brandies  of  the  above  definition ; 
all  of  which  are  included  with  other  matters  in  the  following 
division  of  the  subject. 

I.  Of  the  Persons  committing  Murder. 
II.  What  is  an  unlawful  killing. 

II I.  Of  the  Persons  murdered. 

IV.  Of  the  Malice  necessary  to  constitute  the  Offence. 
V.  Where  it  is  committed  under  Provocation. 

VX  Where  in  the  Prosecution  of  some  unlawful  Act. 
VI  I.  Where  in  resisting  a  civil  or  criminal  Arrest. 
VIII,  Of  Aiders  and  Abettors. 
IX.  The  Time  within  which  the  Death  must  take  place. 
X.  Of  the  Place  where  the  Crime  is  committed)  and  where 

it  may  be  tried. 
XI.  Of  the  Punishment^  <$c. 

I*  Murder  must  be  committed  by  a  person  of  sound  me- 
morij  and  discretion :  for  lunatics  or  infants,  as  was  formerly 
observed,  are  incapable  of  committing  any  crime;  unless  in 


such  cases  where  they  show  a  consciousness  of  doing  wrong, 
and  of  course  a  discretion,  or  discernment,  between  good  and 
evil.    See  tit.  Idiots. 

One  under  the  age  of  discretion,  or  twn  comjyos  mentis,  can- 
not be  guilty  of  murder;  though  if  it  appears  by  circumstances, 
as  that  the  infant  did  hide  the  body,  &c,  it  is  felony.  H.  P.  C 
43  :  3  InsL  46.  54. 

If  an  infant  under  twelve  years  old  hath  an  extraordinary 
wit,  that  it  7tiay  be  presumed  he  knows  what  he  does,  and  he 
kill  another,  it  may  be  felony  and  murder;  otherwise  it  shall 
not.    3  H.  7-  13:  Plowd.  1§1. 

Sec  the  case  of  William  York  at  Bury  Summer  assizes  in 
1741,  Foster's  Rep,  70,  and  this  Diet.  tit.  Infant,  I. 

II.  What  is  an  unlawful  killing. — Next,  murder  happens  when 
a  person  of  such  sound  discretion  unlawfully  killeth.  The  un- 
lawfulness arises  from  the  killing  without  warrant  or  excuse: 
and  there  must  also  be  an  actual  killing  to  constitute  murder; 
for  a  bare  assault,  with  intent  to  kill,  is  only  a  great  misde- 
meanor, though  formerly  it  was  held  to  be  murder.  See  1  Hal. 
P.  C.  425.  and  post,  5. 

The  killing  may  be  by  poisoning,  striking,  starving,  drown- 
ing, and  a  thousand  other  forms  of  death,  by  which  human 
nature  may  be  overcome.  And  if  a  person  be  indicted  for  one 
species  of  killing,  as  by  poisoning,  he  cannot  be  convicted  by 
evidence  of  a  totally  different  species  of  death,  as  by  shooting 
with  a  pistol,  or  starving.  But  where  they  only  differ  in  cir- 
cumstances, as  if  a  wound  be  alleged  to  be  given  by  a  sword, 
and  it  proves  to  have  arisen  from  a  staff,  an  axe,  or  a  hatchet, 
this  difference  is  immaterial.  3  Inst.  319  :  2  P.  C,  185. 
Of  all  species  of  death,  the  most  detestable  is  that  of  poison  ; 
because  it  can  of  all  others  be  the  least  prevented  either  by 
manhood  or  forethought ;  3  Inst.  481.  And,  therefore,  by  the 
22  II.  S.  c*  9*  it  was  made  treason,  and  was  punish  able  by 
boiling  to  death  ;  but  this  act  was  repealed  by  the  1  E*  0'. 
c.  12.  §  10.,  which  reduced  the  crime  again  to  murder. 

There  was  also  by  the  ancient  common  law,  one  species  of 
killing  held  to  be  murder  which  may  be  dubious  at  this  day, 
as  there  hath  not  been  an  instance  wherein  it  hath  been  held 
to  be  murder  for  many  ages  past ;  namely,  by  bearing  false 
witness  against  another,  with  an  express,  premeditated  design 
to  take  away  his  life,  so  as  the  innocent  person  be  condemned 
and  executed.  Mirror,  c.  1.  §9.  19  :  Brit.  c.  52  :  Bracton,  L  3. 
c.  4.  There  is  no  doubt  but  this  is  equally  murder  in  foro 
conscientiw,  and  in  principle  of  law,  as  killing  with  a  sword  ; 
though  the  modern  law  (to  avoid  the  danger  of  deter- 
ring witnesses  from  giving  evidence  upon  capital  prosecutions, 
if  it  must  be  at  the  peril  of  their  own  lives,)  has  not  yet 
punished  it  as  such.  See  3  Inst.  48  :  Fost.  IS  I:  4  Comm.  lyfi: 
1  East's  P.  C.  c  5.  §  94.  n  ;  and  this  Diet.  tit.  Perjury. 

A  gaoler  knowing  a  prisoner  to  be  affected  with  an  epidemic 
distemper,  confines  another  prisoner,  against  his  will,  in  the- 
same  room  with  him,  by  which  he  catches  the  infection,  of 
which  the  gaoler  had  notice,  and  the  prisoner  dies ;  this  is  a 
felonious  killing.  Stra.  856:  9  St.  Tr.  146.  So  to  confine  a 
prisoner  in  a  low,  damp,  unwholesome  room,  not  allowing  him 
the  common  conveniences,  which  the  decencies  of  nature  re- 
quire, by  which  the  habits  of  his  constitution  arc  so  affected  as 
to  produce  a  distemper  of  which  he  dies ;  this  is  also  a  felonious 
homicide,  Stra.  884:  Ld.  Haym.  1578.  For  though  the  law 
invests  gaolers  with  all  necessary  powers,  for  the  interests  of 
the  commonwealth,  they  are  not  to  behave  with  the  least 
degree  of  wanton  cruelty  to  their  prisoners,  O.  B.  1784. 

1177.  And  those  were  deliberate  acts  of  cruelty,  and 
enormous  violations  of  the  trust  the  law  reposeth  in  its  ministers, 
of  justice.    FosL  322. 

In  some  cases  a  man  shall  be  said,  in  the  judgment  of  the 
law,  to  kill  one  who  is  in  truth  actually  killed  by  another,  or 
by  himself;  as  where  one  by  duress  of  imprisonment  compels 
a  man  to  accuse  an  innocent  person,  who,  on  his  evidence,  is 
condemned  and  executed ;  or  where  one  incites  a  madman  tc> 
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kill  himself  or  another :  or  where  one  lays  poison  with  an  intent 
to  kill  one  man,  which  is  afterwards  accidentally  taken  by 
another,  who  dies  thereof.  1  Han  k.  P.  C.  31.  §  7  :  &  P.  C.  36: 
3  Inst.  91  :  BalL  c.  93  :  Plowd.  Com.  474. 

If  a  man,  however,  does  such  an  act,  of  which  the  probable 
consequence  may  be,  and  eventually  is  death,  such  killing  may 
be  murder,  although  no  stroke  be  struck  by  himself,  and  though 
no  killing  may  be  primarily  intended ;  as  was  the  case  of  the 
unnatural  son,  who  exposed  his  sick  father  to  the  air,  against 
his  will,  by  reason  whereof  he  died,  1  Hawk.  P.  C.  c*  31.  §  5. 
Of  the  harlot,  who  laid  her  child  under  leaves  in  an  orchard, 
where  a  kite  struck  it  and  killed  it.  1  Hal.  P.  C.  132.  And 
of  the  parish  officers  who  shifted  a  child  from  parish  to  parish, 
till  it  died  for  want  of  care  and  sustenance.  Pahn.  5 15.  And 
where  a  child  was  placed  in  a  hog-stye  where  it  was  devoured. 
1  East's  P.  C.  c.  5,  §  13.  So  also,  in  general,  any  one  who, 
assuming  to  take  care  of  another,  refuses  them  necessary  sub- 
si  stance,  or  by  any  other  severity,  though  not  of  a  nature  to 
produce  immediate  death,  as  by  putting  the  party  in  such  a 
situation  as  may  possibly  be  dangerous  to  life  or  health,  if 
death  actually  and  clearly  ensues  in  consequence  of  it,  it  is 
murder.  And  this  mode  of  killing  is  of  the  most  aggravated 
kind,  because  a  long  time  must  unavoidably  intervene  before 
the  death  can  happen,  and  also  many  opportunities  of  delibe- 
ration, and  reflection.  Self's  Case,  1  East's  P.  C.  c.  5.  §  13 : 
and  Squire's  Case,  Staffordshire  Ass.  1799*  Russell  on  C rimes , 
lib.  8.  c.  U 

If  a  man  hath  a  beast  that  is  used  to  do  mischief ;  and  he, 
knowing  it,  suffers  it  to  go  abroad ,  and  it  kills  a  man,  even 
this  is  manslaughter  in  the  owner ;  but  if  he  had  purposely 
turned  it  loose ,  though  barely  to  frighten  people  and  make  what 
is  called  sport,  it  is  as  much  murder,  as  if  he  had  incited  a  bear 
or  dog  to  worry  them.    Sec  I  Hal.  P.  C.  431. 

Han /tins  says,  that  he  who  wilfully  neglects  to  prevent  a 
mischief,  which  he  may  and  ought  to  provide  against,  is,  as 
some  have  said,  in  judgment  of  the  law,  the  actual  cause  of 
the  damage  which  ensues ;  and  therefore  if  a  man  have  an  ox 
or  horse,  which  he  knows  to  be  mischievous,  by  being  used  to 
gore  or  strike  at  those  who  came  near  them,  and  do  not  tie 
them  up.  but  leave  them  to  their  liberty,  and  they  afterwards 
kill  a  man,  according  to  some  opinions,  the  owner  may  be  in- 
dicted, as  having  himself  killed  him  ;  and  this  is  agreeable  to 
the  Mosaical  law.  However,  it  is  agreed  by  all,  such  a 
person  is  guilty  of  a  very  gross  misdemeanor.  1  Hawk.  P.  C* 
c.  31.  §  1  :  Fitz.  Corone,  311 :  S.  P.  C.  17*  a:  Cram.  24,  b : 
Bait,  cap.  93  :  Pull.  122.  b  :  //.  P.  C.  53 1  Exodus,  c.  2.  v. 

If  a  physician  or  surgeon  gives  his  patient  a  potion  or 
plaister  to  cure  him,  which  contrary  to  expectation  kills  him, 
this  is  neither  murder  nor  manslaughter,  but  misadventure ; 
and  he  shall  not  be  punished  criminally,  however  liable  he 
might  formerly  have  been  to  a  civil  action,  for  neglect  or  igno- 
rance. Mirror >  c*  4.  §  16.  But  it  hath  been  hoi  den,  that  if 
he  is  not  a  regular  physician  or  surgeon,  wTho  administers  the 
medicine  or  performs  the  operation,  it  is  manslaughter  at  the 
least.  Brill,  c.  5:  4  Inst.  2.01.  Yet  Sir  Matthew  Hale  very 
justly  questions  the  law  of  this  determination.  1  If  ale,  P.  C. 
430.' 

And  it  seems  that  if  a  person,  whether  he  be  a  regular 
practitioner  or  not,  honestly  and  bona  Jide  performs  an  opera- 
tion which  causes  the  patient's  death,  he  is  not  guilty  of  man- 
slaughter; 3  C.  P.  333  j  but  he  is  if  he  be  guilty  of  criminal 
misconduct  arising  from  gross  ignorance  or  inattention,  3  C.cyP. 
635  :  5  C.  Sc  P.  333.  In  a  late  case,  R.  v.  Long,  4  C.  %  P. 
3Q8.  where  the  defendant,  who  was  not  a  regular  practitioner, 
killed  a  woman  by  an  application,  and  the  jury  found  that  he 
entertained  a  criminal  disregard  of  life ;  he  was  convicted  of, 
and  punished  for,  manslaughter.  See  also  4  C.  P.  423  :  Moo. 
C.  CI  346. 

A  question  has  been  raised  whether  an  indictment  for 
murder  could  he  maintained  for  killing  a  female  infant  by 
ravishing  her,  but  the  point  was  not  decided ;  the  judges  to 


whom  the  point  was  referred  gave  no  opinion,  as  the  indict- 
ment was  held  defective  in  not  having  stated  that  the  prisoner 
gave  the  deceased  a  mortal  wound.  Ladd's  Ca.  1  Leach  96  - 
]  East,  P.  C. 

III.  Of  the  persons  murdered. — The  person  killed  must  be 
"  a  reasonable  creature  in  being,  and  under  the  king's  peace/* 
at  the  time  of  the  killing :  therefore  to  kill  an  alien,  a  Jew 
or  an  outlaw,  who  are  all  under  the  king's  peace  and  protec- 
tion, is  as  much  murder  as  to  kill  the  most  regular  bom  Eng- 
lishman, except  he  be  an  alien  enemy  in  time  of  war 
3  Inst.  50  :  1  Hal.  P.  C.  433.  To  kill  a  child  in  its  mother's 
womb  was  formerly  not  held  murder,  but  a  great  misprision. 
3  Inst.  50:  1  Hal.  P.  C.  c.31.  §  J 6.  But  see  1  Hawk.  P.  C433. 

13 y  various  statutes,  now  repealed,  the  crime  was  made  a 
capital  felony  :  and  by  the  o  G.  4.  c.  41.  §  13.  anyone  admi- 
nistering poison,  or  using  any  other  means  to  procure  the  mis- 
carriage of  any  woman  quick  with  child,  and  every  person  coun- 
selling, aiding,  or  abetting,  such  ofiender,  shall  suffer  death. 
In  ease  the  woman  is  not  proved  to  be  quick  with  child,  the 
offence  is  a  felony  punishable  with  fourteen  years'  transporta- 
tion or  imprisonment.  And  by  §  14.  a  woman  secreting  the 
body  of  her  child  to  conceal  its  birth,  is  guilty  of  a  misdemea- 
nor, punishable  with  two  years'  imprisonment;  and  on  an 
indictment  for  murder  she  may  be  acquitted  of  the  murder,  and 
convicted  of  the  misdemeanor.    See  tit.  Bastard,  II.  2. 

It  seems  agreed,  that  where  one  counsels  a  woman  to  kill 
her  child  when  it  shall  be  born,  who  afterwards  kilte  it  in 
pursuance  of  such  advice,  he  is  an  accessory  to  the  murder* 
I  Hawk.  P.  C.  c.  31.  §  17  :  %er,  186:  3  Inst.  51. 

IV.  Of  (he  malice  necessary  to  constitute  the  crime, — The 
killing  must  be  committed  with  malice  aforethought,  to  make 
it  the  crime  of  murder.  This  is  the  grand  criterion  which 
now  distinguishes  murder  from  other  killing,  and  this  malice 
prepense,  malicia  prascogniiala,  is  not  so  properly  spite  or  male* 
volence  to  the  deceased  in  particular,  as  any  evil  design  in 
general,  the  dictate  of  a  wicked,  depraved,  and  malignant 
heart :  Fost*  25  o:  mi  disposition  a  J  aire  un  mat  chose:  2  Rol. 
Rep.  461  :  and  it  may  be  either  express  or  implied  in  law. 
Express  ist  when  one  with  a  sedate,  deliberate  mind,  and 
formed  design,  doth  kill  another  ;  which  formed  design  is  evi- 
denced by  external  circumstances,  discovering  that  inward  in- 
tention ;  as  lying  in  wait,  antecedent  menaces,  former  grudges, 
and  concerted  schemes  to  do  him  some  bodily  harm.  1  Hal. 
P.  C.  451.  This  takes  in  the  case  of  deliberate  duelling,  where 
both  parties  meet  avowedly  with  an  intent  to  murder ;  think- 
ing it  their  duty  as  gentlemen,  and  claiming  it  as  their  right, 
to  wanton  with  their  own  lives  and  those  of  their  fellow  crea- 
tures, without  any  warrant  or  authority  from  any  power, 
either  divine  or  human,  but  in  direct  contradiction  to  the  laws 
both  of  God  and  man ;  and  therefore  the  law  has  justly  fixed 
the  crime  and  punishment  of  murder  on  them  and  on  their 
seconds  also.    1  Hawk.  P.  C.  c.  31.  §  21.  el  $eq* 

As  to  the  first  instance  of  this  kind,  it  seems  agreed,  that 
wherever  two  persons  in  cold  blood  meet  and  fight  on  a  pre- 
cedent quarrel,  and  one  of  them  is  killed,  the  other  is  guilty  of 
murder,  and  cannot  help  himself  by  alleging  that  he  was  first 
struck  by  the  deceased,  or  that  he  had  often  declined  to  meet 
him,  and  was  prevailed  upon  to  do  it  by  his  importunity ;  or 
that  it  was  his  only  intent  to  vindicate  his  reputation,  or  that 
he  meant  not  to  kill,  but  only  to  disarm  his  adversary ;  for 
since  he  deliberately  engaged  in  an  act  in  defiance  of  the  laws, 
he  must  at  his  peril  abide  the  consequences  thereof.  1  Hatch* 
P.  C.  c.  31.  §  21  :  1  Bulst.  86,  87 :  2  Bulst.  147  :  Crom.  22.  b : 
1  RoL  Rep.  360 :  3  BulsL  171 :  H.P.C.  4S- 

From  hence  it  clearly  follows,  that  if  two  persons  quarrel 
over  night,  and  appoint  to  fight  the  next  day,  or  quarrel  in 
the  morning,  and  agree  to  fight  in  the  afternoon,  or  such  a 
considerable  time  after,  by  which,  in  common  intendment  it 
must  be  presumed  that  the  blood  wTas  cooled,  and  then  they 
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meet  and  fight,  and  one  kill  the  other,  he  is  guilty  of  mur- 
der- 1  Hawk.  P.  a  c.  31.  §  22  ;  3  Inst.  51:  H.  P.  C.  48  : 
Kelynge,  56' :  1  Lev.  1 80. 

And  wherever  it  appears,  from  the  whole  circumstances  of 
the  case,  that  he  who  kills  another  on  a  sudden  quarrel  was 
master  of  his  temper  at  the  time,  he  is  guilty  of  murder ;  as  if 
after  the  quarrel  he  fall  into  other  discourse,  and  talk  calmly 
thereon ;  or  perhaps,  if  lie  has  so  much  consideration  as  to 
gay,  that  the  place  wherein  the  quarrel  happens  is  not  con- 
venient for  fighting;  or  that  if  he  should  fight  at  present,  be 
should  have  the  disadvantage  hy  reason  of  the  height  of  his 
rfiocs,  &c.  1  Hawk,  P.  C  c.  31.  §  23:  Kelunge,  5(S:  1  Sid. 
177:  1  Lev.  180. 

The  law  so  far  abhors  all  duelling  in  cold  blood,  that 
not  only  the  principal  who  actually  kills  the  other,  but  also  his 
seconds,  are  guilty  of  murder,  whether  they  fought  or  not ;  and 
gome  have  gone  so  far  as  to  hold,  that  the  seconds  of  the  per- 
sons killed  are  also  equally  guilty,  in  respect  of  that  counte- 
nance which  they  give  to  their  principals  in  the  execution  of 
their  purpose,  hy  accompanying  them  therein,  and  being  ready 
to  bear  a  part  with  them:  but  perhaps  the  contrary  opinion  is 
the  more  plausible ;  for  it  seems  too  severe  a  construction  to 
make  a  man  by  such  reasoning  the  murderer  of  his  friend,  to 
whom  he  was  so  far  from  intending  a  mischief,  that  he  was 
ready  to  hazard  his  own  life  in  his  quarrel.  1  Hawk,  P*  C. 
c.  31.  §  32 :  ILP.C.Bi  :  Dal/,  c.  93. 

But  there  is  no  doubt  at  the  present  day,  that  the  second 
of  the  party  killed  is  equally  guilty  of  murder  with  the  prin- 
cipal and  his  second.  See  the  charge  of  Mr.  Justice  Pattison 
in  a  recent  trial  at  Exeter,  ]  0  Law  Mag.  383. 

If  A.  on  a  quarrel  with  B.  tells  him  "that  he  will  not  strike 
him,  hut  that  he  will  give  B.  a  pot  of  ale  to  strike  him,  and 
thereupon  B,  strike,  and  A.  kills  him,  be  is  guilty  of  murder ; 
for  he  shall  not  elude  the  justice  of  the  law  by  such  pretence 
to  cover  his  malice.    1  Hawk.  P.  C.  c.  31 .  §  24  :  HP.  C.  48. 

In  like  manner,  if  B.  challenge  A.  and  A.  refuse  to  meet 
him;  but  in  order  to  evade  the  law,  tells  B.  that  he  shall  go 
the  next  day  to  such  a  town  about  his  business,  and  accord- 
ingly B.  meet  him  the  next  day  in  the  road  to  the  same  towTn, 
and  assault  him,  whereupon  they  fight,  and  A.  kills  B.  he  is, 
in  the  opinion  of  Hawkins,  guilty  of  murder  ;  unless  it  appear 
by  the  whole  circumstances  that  he  gave  B.  such  information 
accidentally,  and  not  with  a  design  to  give  him  an  opportu- 
nity of  fighting.  I  Hawk.  P.  C.  c.  31.  §  25 :  Crom.  22.  b  : 
tf.PC.48. 

And  at  this  day  it  seems  to  be  settled,  that  if  a  man  assaults 
another  with  malice  prepense,  and  after  he  driven  by  him  to 
the  wall,  and  kill  him  there  in  his  own  defence,  he  is  guilty  of 
murder  in  respect  of  his  first  intent.  Hawk.  P.  C  c.  31.  §  26: 
Crom.  22,  b  :  Dalt.  c.  93  :  if.  P.  C.  47  :  Kelynge,  58 :  Maw- 
gridge's  case. 

If  A.  and  B.  meet  deliberately  to  fight,  and  A.  strike  B. 
and  pursue  B.  so  closely,  that  B.  in  safeguard  of  his  life  kills 
A.  this  is  murder  in  B.  because  their  meeting  was  a  compact 
and  an  act  of  deliberation,  in  pursuance  of  which  all  that  fol- 
lows is  presumed  to  he  done.  1  Hale,  452.  480.  See  1  East's 
P.  C  c.  5.  §  54. 

It  hath  been  adjudged,  that  even  upon  a  sudden  quarrel,  if 
a  man  he  so  far  provoked  by  any  bare  words  or  gestures  of 
another  as  to  make  a  push  at  him  with  a  sword,  or  to  strike  at 
him  with  any  other  such  weapon  as  manifestly  endangers  his 
hie  before  the  other's  sword  is  drawn,  and  thereupon  a  fight 
ensue,  and  he  who  made  such  assault  kill  the  other,  he  is  guilty 
of  murder;  because  that  by  assaulting  the  other  in  such  an 
outrageous  manner,  without  giving  him  an  opportunity  to  de- 
fend himself,  he  showed  that  he  intended  not  to  fight  with 
mm  but  to  kill  him,  w^hich  violent  revenge  is  no  more  excused  by 
such  a  slight  provocation,  than  if  there  had  been  none  at  all. 
1  Hawk.  P.  C.  e-  31.  §  27:  Crom.  23.  a.  b  :  Ball.  c.  93:  Ke- 
tynge,  til :  Mawgridge's  case. 

But  it  is  said,  that  if  he  who  draws  upon  another  in  a  sud- 


den quarrel,  make  no  pass  at  him  till  his  sword  is  drawn,  and 
then  fight  with  him,  he  is  guilty  of  manslaughter  only;  be- 
cause that  by  neglecting  the  opportunity  of  killing  the  other, 
he  was  on  his  guard,  and  in  a  condition  to  defend  himself, 
with  like  hazard  to  both,  he  shewed  that  his  intent  was  not 
so  much  to  kill,  as  to  combat  with  the  other ;  in  compliance 
with  those  common  notions  of  honour,  which,  prevailing  over 
reason  during  the  time  that  a  man  is  under  the  transports  of 
a  sudden  passion,  so  far  mitigate  his  offence  in  fighting,  that 
it  shall  not  be  adjudged  to  be  of  malice  prepense.  Hawk  P  C 
t\  31,  §  28  :  Kelynge,  55.  6h  131  :  Pol.  Rep.  46l. 

And  if  two  happen  to  fall  out  upon  a  sudden,  and  presently 
agree  to  fight,  and  each  of  them  fetch  a  weapon,  and  go  into 
the  field,  and  there  one  kills  the  other,  he  is  guilty  of  man- 
slaughter only,  because  he  did  it  in  the  heat  of  blood.  1  Hawk 
P.  C.  c.  31.  §  <29 :  H.  P.  C\  48  :  3  Inst.  51. 

And  where  after  mutual  blows  between  the  defendant  and 
the  deceased,  the  defendant  knocked  the  deceased  down,  and 
after  he  was  on  the  ground  stamped  upon  his  stomach  and 
belly  with  great  force  and  thereby  killed  him,  this  was  held  to 
be  manslaughter  only.  Russ.  $  Ry.  166.  Where  the  defend- 
ant and  others  quarrelled  in  a  public-house,  and  there  was  an 
affray  amongst  them,  and  the  defendant  threw  the  deceased  on 
the  ground,  and  was  beating  him  severely,  when  some  person 
called  out  to  him  not  to  murder  the  man,  he  said,  "  Damn  him, 
I  will  murder  him  upon  which  one  of  the  party  gave  the 
defendant  a  blow  and  knocked  him  down  ;  the  defendant  then 
went  into  the  yard,  and  in  about  a  minute  returned  in  a  violent 
passion  with  a  pitchfork ;  in  the  mean  time  the  deceased  had 
armed  himself  with  a  fire  shovel,  and  had  struck  one  of  the 
:  defendant's  party  on  the  head,  when  the  defendant  not  having 
j  seen  the  blow  by  the  deceased,  returned  from  the  yard,  and 
from  behind  ran  one  of  the  prongs  of  the  fork  into  the  de- 
ceased's temple,  of  which  he  died ;  it  was  doubted  by  some  of 
the  judges  whether  this  was  more  than  manslaughter,  and  ac- 
cordingly the  defendant  was  recommended  for  a  conditional 
pardon.    Rex  v.  Rankin,  Russ.     Ry.  43. 

And  such  an  indulgence  is  shown  to  the  frailties  of  human 
nature,  that  where  two  persons,  who  have  formerly  fought  on 
malice,  are  after  wards  to  all  appearance  reconciled,  and  fight 
again  on  a  fresh  quarrel,  it  shall  not  be  presumed  that  they 
were  moved  by  the  old  grudge,  unless  it  appear  by  the 
whole  circumstances  of  the  fact.  1  Hawk.  P.  C.  c.  3 1 .  §  30  : 
Crom.  33.  a :  Dalt.  c.  $3  :  //.  P.  C.  49 :  1  Rol.  Rep.  360. 

Any  formed  design  of  doing  mischief  may  be  called  malice; 
and  therefore  not  only  such  killing  as  proceeds  from  premedi- 
tated hatred  or  revenge  against  the  person  killed,  but  also  in 
many  other  cases,  such  as  is  accompanied  with  those  circum- 
stances that,  show  the  heart  to  be  perversely  wicked,  is  adjudged 
to  be  of  malice  prepense  or  aforethought,  and  consequently 
murder.  1  Hawk.  P.  C.  c.  31.  §  18:  Keli/nge,  127  : 
Stran.  7G6\ 

Neither  shall  he  be  guilty  of  a  less  crime  who  kills  another 
in  consequence  of  such  a  wilful  act,  as  shows  him  to  be  an 
enemy  to  all  mankind  in  general ;  as  going  deliberately,  and 
with  an  intent  to  do  mischief,  upon  a  horse  used  to  strike,  or 
coolly  discharging  a  gun  among  a  multitude  of  people. 
Ld.  Rat/m.  143:  1  Hawk.  P.  C.  c.  29.  §  12. 

And  it  is  no  excuse  that  he  intended  no  harm  to  any  one 
in  particular,  or  that  he  meant  to  do  it  only  for  sport,  or  to 
frighten  the  people,  &c.  //.  P.  C.  32.  44  :  3  InsL  59  :  Dalt. 
c.  93.  9?  :  1 1  //.  ?.  23.  a  :  Pro.  Com  229. 

So  if  a  man  resolves  to  kill  the  next  man  ho  meets,  and 
does  kill  him,  it  is  murder,  although  he  knew  him  not;  for 
this  is  universal  malice.  And  if  two  or  more  come  together 
to  do  an  unlawful  act  against  the  king's  peace*  of  which  the 
probable  consequence  might  be  bloodshed,  as  to  beat  a  man, 
to  commit  a  riot,  or  to  rob  a  park,  and  one  of  them  kill  a 
man,  it  is  murder  in  them  all,  because  of  the  unlawful  act, 
the  malit ia  prazcognilala,  or  evil  intended  beforehand.   1  Hawk. 

p.  a  c.  31.  §  m 
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Murder  occasioned  through  an  express  purpose  to  do  some 
personal  injury  to  him  who  is  slain,  is  properly  said  to  he  of 
express  malice :  such  as  happens  in  the  execution  of  an  un- 
lawful action,  principally  intended  for  some  other  purpose, 
and  not  expressed  in  its  nature  to  do  a  personal  injury  to  him 
in  particular  that  is  killed,  is  most  properly  malice  implied. 
Kel.  129>  130. 

In  many  cases  where  no  malice  is  expressed,  the  law  will 
imply  it ;  as  where  a  man  wilfully  poisons  another,  the  law 
presumes  malice,  though  no  particular  enmity  cat)  be  proved. 
1  Hal.  P.  C.  455.    See  further,  post,  V. 

V.  Where  it  is  committed  under  provocation. — If  upon  a  sud- 
den provocation  one  heats  another  in  a  cruel  and  unusual 
manner,  so  that  he  dies,  though  he  did  not  intend  his  death,  yet 
lie  is  guilty  of  murder  by  express  malice ;  that  is,  by  an  ex- 
press evil  design,  the  genuine  sense  of  malilia*  As  when  a 
park-keeper  tied  a  boy,  that  was  stealing  wood,  to  a  horse's  tail 
and  dragged  him  along  the  park  ;  when  a  master  corrected  his 
servant  with  an  iron  bar,  and  a  schoolmaster  stamped  on  his 
scholars  belly  ;  so  that  each  of  the  sufferers  died  :  these  were 
justly  held  to  be  murders,  because  the  correction  being  exces- 
sive, and  such  as  could  not  proceed  but  from  a  bad  heart,  it 
was  equivalent  to  a  deliberate  act  of  slaughter.  1  HaL  P.  C* 
454.  473,  474. 

And  if  a  man  kills  another  suddenly,  without  any,  or  without 
a  considerable,  provocation,  the  law  implies  malice  ;  for  no 
person,  unless  of  an  abandoned  heart,  would  be  guilty  of  such 
an  act,  upon  a  slight  or  no  apparent  cause.  No  affront,  by 
words  or  gesture  only,  is  a  sufficient  provocation,  so  as  to 
excuse  or  extenuate  such  acts  of  violence  as  manifestly  en- 
danger the  life  of  another.  1  Hawk.  P.  C\  c.  3\.  §  33  : 
1  HaL  P.  C.  455,  456.  But  if  the  person  so  provoked  had 
unfortunately  killed  the  other  by  beating  him  in  such  a 
manner  as  showed  only  an  intent  to  chastise,  and  not  to  kill 
him,  the  law  so  far  considers  the  provocation  of  contumelious 
behaviour  as  to  judge  it  only  manslaughter,  and  not  murder. 
Fast.  291.  In  like  manner,  if  one  kills  an  officer  of  justice, 
either  civil  or  criminal,  in  the  execution  of  his  duty,  or  any 
of  his  assistants  endeavouring  to  conserve  the  peace,  or  any 
private  person  endeavouring  to  suppress  an  affray  ;  or  appre- 
hends a  felon,  knowing  his  authority,  or  the  intention  with 
which  he  interposes,  the  law  will  imply  malice ;  and  the  killer 
ahall  be  guilty  of  murder.  1  HaL  P\  C.  457  :  Fast.  308,  &c. 
And  if  one  intends  to  do  another  felony,  and  undesignedly  kill 
a  man,  this  is  also  murder.  1  HaL  P.  C.  465.  Thus  if  one 
shoots  at  A.  and  misses  him,  but  kills  H.,  this  is  murder ; 
because  of  the  previous  felonious  intent,  which  the  law  trans- 
fers from  one  to  the  other.  The  same  is  the  case  where  one 
lays  poison  for  A.,  and  B.,  against  whom  the  prisoner  had  no 
malicious  intent,  takes  it,  and  it  kills  liim ;  this  is  likewise 
murder.  1  Hal.  P.  C  466.  So  also  if  one  gives  a  woman 
with  child  a  medicine  to  procure  abortion,  and  it  operates  so 
violently  as  to  kill  the  woman,  this  is  murder  in  the  person 
who  gave  it.    1  HaL  P.  C.  429- 

As  to  such  murder  as  happens  in  killing  another  without 
any  provocation,  or  but  upon  a  slight  one ;  it  is  to  be  ob- 
served, that  wherever  it  appears  that  a  man  killed  another, 
it  shall  be  intended  prima  facie  that  he  did  it  maliciously, 
unless  he  can  make  out  the  contrary,  by  showing  that  he  did 
it  on  a  sudden  provocation,  &c.  1  HawL  P.  C.  c.  31.  §  32: 
Keh/ngc,  27- 

As  the  indulgence  which  is  shown  by  the  law  in  some  cases 
to  the  first  transport  of  passion  is  a  condescension  to  human 
frailty,  to  that  furor  hrevis  which,  while  the  frenzy  lasts,  ren- 
ders a  man  deaf  to  the  voice  of  reason,  so  the  provocation 
which  is  allowed  to  extenuate  in  the  case  of  homicide,  must  be 
something  which  a  man  is  conscious  of,  which  he  feels  and 
resents  at  the  instant  the  fact  which  he  would  extenuate  is 
committed.  Fast.  315.  All  the  circumstances  of  the  case 
must  lead  to  the  conclusion  that  the  act  done,  though  inten- 


tional of  death  or  great  bodily  harm,  was  not  the  result  of  a 
cool  deliberate  judgment  and  previous  malignity  of  heart,  but 
solely  imputable  to  human  infirmity,  1  East,  P.  C.  c.  5.  §  19, 
For  there  are  many  trivial,  and  some  considerable,  provocations 
which  are  not  permitted  to  extenuate  an  act  of  homicide, 
or  rebut  the  conclusion  of  malice,  to  which  the  other  cir- 
cumstances of  the  case  may  lead.  See  Russell  on  Crimes, 
lib.  3.  c.  l.§  1. 

It  seems  agreed  that  no  breach  of  a  man's  word  or  promise, 
no  trespass  either  to  lands  or  goods,  no  affront  by  bare  words 
or  gestures,  however  false  or  malicious  it  may  be,  and  aggra- 
vated with  the  most  provoking  circumstances,  will  excuse  kim 
from  being  guilty  of  murder,  who  is  so  far  transported  thereby 
as  immediately  to  attack  the  person  who  offends  him,  in  such 
a  manner  as  manifestly  endangers  his  life,  without  giving  him 
time  to  put  himself  upon  his  guard,  if  he  kills  him  in  pursuance 
of  such  assault,  whether  the  person  slain  did  at  all  fight  in  bis 
defence  or  not ;  for  so  base  and  cruel  3  revenge  cannot  have 
too  severe  a  const  ruction,  1  Hawk,  P.  C.  c*  SI.  §  33:  AV- 
fange,  131.  135:  2  ItoL  Rep.  460,  40'l  :  DalL  c.  <J3:  Cro. 
Elfz.719:  Not/,  171:  1  Sid.  277:  1  Levim.  ISO:  Hob.  121. 
con. :  1  Jon.  43Q.  a. 

But  if  a  person  so  provoked  had  beaten  the  other  only  in 
in  such  a  manner,  that  it  might  plainly  appear  that  he  meant 
not  to  kill,  but  only  chastise  him;  or  if  he  had  restrained 
himself  till  the  other  had  put  himself  on  his  guard,  and  then, 
in  fighting  with  him,  had  killed  him,  he  had  been  guilty  of 
manslaughter  only.  1  Haivk.  P.  C.  c.  31.  §  34:  Ketyng€f  55. 
61.131- 

And  of  the  like  offence  shall  he  be  adjudged  guilty,  who, 
seeing  two  persons  fighting  together  on  a  private  quarrel, 
whether  sudden  or  malicious,  takes  part  with  one  of  them,  and 
kills  the  other.  1  Hawk.  P.  C.  c.  31.  §  35:  Kelyngc,  til.  136: 
Cro.  Jac.  296  :  12  Co.  87. 

He  cannot  be  thought  guilty  of  a  greater  crime  than  man- 
slaughter, who,  finding  a  man  in  bed  with  his  wife,  or  being 
actually  struck  by  him,  or  pulled  by  the  nose,  or  fillippcd  upon 
the  forehead,  immediately  kills  him  ;  or  who  happens  to  kill 
another  in  a  contention  for  the  wall ;  or  in  the  defence  of  his 
person  from  an  unlawful  arrest ;  or  in  the  defence  of  his  house 
from  those  who,  claiming  a  title  to  it,  attempt  forcibly  to 
enter  it,  and  to  that  purpose  shoot  at  it,  &c. ;  or  in  the  defence 
of  his  possession  of  a  room  in  a  public-house,  from  those  who 
attempt  to  turn  him  out  of  it,  and  thereupon  draw  their 
swords  upon  him ;  in  which  case  the  killing  the  assailant  hath 
been  holden  by  some  to  be  justifiable ;  but  it  is  certain  that  it 
can  amount  to  no  more  than  manslaughter.  1  HawL  P.  C. 
c.  31.  §  36:  H.  P.  C.  57:  3  Inst.  57  :  Kclynge,  51.  JS7: 
Croat.  27.  a. 

Nor  was  he  judged  criminal  in  a  higher  degree,  who,  see- 
ing his  son's  nose  bloody,  and  being  told  by  him  that  he  had 
been  beaten  by  such  a  boy,  ran  three  quarters  of  a  mile,  and 
having  found  the  boy,  beat  him  with  a  small  cudgel,  whereof 
he  afterwards  died.  \  Hawk.  P.  C.  c.  31.  §  48:  Cro.  Jac.  2£>tf : 
12  Co.  87- 

Nor  was  he  thought  more  criminal,  who,  encouraged  by  a 
concourse  of  people,  threw  a  pickpocket  into  a  pond  adjoining 
to  the  road,  in  order  to  avenge  the  theft,  by  ducking  him,  but 
without  any  apparent  intention  to  take  away  his  life,  and  the 
pickpocket  was  drowned  ;  for  although  this  mode  of  punish- 
ment is  highly  unjustifiable  and  illegal,  yet  the  law  respects 
the  infirmities  and  imbecilities  of  human  nature,  where  certain 
provocations  are  given.  0.  B.  85.  No.  75 1;  So  also  where 
three  Scotch  soldiers  were  drinking  together  in  a  public-house, 
one  of  them  struck  some  strangers  that  were  drinking  in 
another  box,  with  a  small  rattan,  they  having  used  several 
opprobrious  epithets,  reviling  the  character  of  the  Scotch  na- 
tion 1  an  altercation  ensued,  and  one  of  the  strangers  laid  hold 
of  the  soldier  who  had  stricken,  and  threw  him  against  a 
settle.  The  altercation  increased,  and  when  the  soldiers  had 
paid  the  reckoning,  the  strangers  again  shoved  hiin  from  the 


room  into  the  passage  ;  upon  this  the  soldier  exclaimed,  that 
tc  he  did  not  mind  killing  an  Englishman  more  than  eating  a 
mess  of  crowdy  f  the  strangers,  assisted  by  another  person, 
then  violently  pushed  the  soldier  out  of  the  house,  whereupon 
the  soldier  instantly  turned  round,  drew  his  sword,  and  stabbed 
the  stranger  to  the  heart.    This  was  adjudged  manslaughter. 

5  Burr,  2799*  But  in  every  case  of  homicide,  upon  provoca- 
tion, how  great  soever  it  be,  if  there  is  sufficient  time  for  pas- 
sion to  subside,  and  for  reason  to  interpose,  such  homicide  will 
be  murder.  Fost.  278.  296:  1  Hate,  4S6 :  ]  VenL  158: 
Raym.  212  :  Leach's  Hawk.  P.  C.  i.  c,  31.  §  37.  in  ft, 

When  one  executes  his  revenge,  upon  a  sudden  provoca- 
tion, in  such  a  cruel  manner,  with  a  dangerous  weapon,  as 
shows  a  malicious  intention  to  do  mischief,  and  death  ensues, 
it  is  express  malice  and  murder  from  the  nature  of  the  fact. 
Kel  55.  6l.  65.  ISO.  A  man  eluded  his  servant,  and  upon 
some  cross  answer  given,  he  having  a  hot  iron  in  his  hand,  ran 
it  into  the  servant's  belly,  of  which  he  died  ;  this  was  adjudged 
murder.    KeL  64. 

If  a  person  is  trespassing  upon  another,  by  breaking  his 
hedges,  &c,  and  the  owner,  upon  sight  thereof,  take  up  a  hedge- 
stake,  and  give  him  a  stroke  on  his  head,  whereof  he  dies,  this  > 
is  murder,  because  it  is  a  violent  act  beyond  the  proportion  of 
the  provocation.  H.  P.  B.  And  where  a  boy  was  upon  a 
tree  in  a  park  cutting  of  wood,  and  the  keeper  bids  him  come 
down,  which  he  did ;  and  then  the  keeper  struck  him  several 
blows  with  a  cudgel,  and  afterwards,  with  a  rope,  tied  him  to 
his  horse's  tail,  and  the  horse  ran  away  with  him  and  killed 
him  ■  this  was  held  to  be  murder  out  of  malice,  the  boy 
having  come  down  at  the  keeper's  command.    Cro.  Car.  139: 

H.  P.  C. 

As  to  such  murder  as  happens  in  killing  one  whom  the  per- 
son killing  intended  to  hurt  in  a  less  degree ;  it  is  to  he  ob- 
served, that  wherever  a  person  in  cool  blood,  by  way  of 
revenge,  unlawfully  and  deliberately  beats  another  in  such  a 
manner  that  he  afterwards  dies  thereof,  he  is  guilty  of  mur- 
der, however  unwilling  he  might  have  been  to  have  gone  so 
fan  1  Hawk.  P.  C.  c.  31.  §38:  Kelyn.  119:  Mawgridges 
case,  H.  P.  C.  49—52, 

Also,  it  seems,  that  he  who,  upon  a  sudden  provocation, 
executeth  his  revenge  in  such  a  cruel  manner,  as  shows  a  cool 
and  deliberate  intent  to  do  mischief,  is  guilty  of  murder,  if 
death  ensue;  as  where  the  keeper  of  a  park,  rinding  a  boy 
stealing  wood,  tied  him  to  a  horse's  tail,  and  beat  him,  where- 
upon the  horse  ran  away  with  him  and  killed  him.  1  Hawk. 
P.  C.  c.  31.  §  39:  Cro.  Car.  181  :  1  Jon.  198  :  Palm.  545: 

h.  p.  a  49. 

Wherever  there  is  evidence  of  express  malice,  the  plea  of 
provocation  will  not  avail ;  and  in  most  cases,  not  even  pre- 
vious blows  or  struggling  will  extenuate  homicide.  Masons 
case,  1  East,  P.  C.  c.  5.  §  23. 

It  were  endless  to  go  through  all  the  cases  of  homicide, 
which  have  been  adjudged,  either  expressly  or  impliedly*  mali- 
cious; the  above  therefore  may  suffice  as  a  pretty  ample  speci- 
men. We  may  take  it  for  a  general  rule  that  all  homicide  is 
malicious,  and  of  course  amounts  to  murder,  unless  where, 

I.  Justified  by  the  command  or  permission  of  the  law  ;  2.  Ex- 
cused on  the  account  of  accident  or  self-preservation ;  or 

6  Alleviated  into  manslaughter,  by  being  either  the  involuntary 
consequence  of  some  act,  not  strictly  lawful,  or  (if  voluntary) 
occasioned  by  some  sudden  and  sufficiently  violent  provocation. 
And  all  these  circumstances  of  justification,  excuse,  or  allevia- 
tion, it  is  incumbent  upon  the  prisoner  to  make  out,  to  the 
satisfaction  of  the  court  and  jury  ;  the  latter  of  whom  are  to 
decide  whether  the  circumstances  alleged  are  proved  to  have 
actually  existed ;  the  former,  how  far  they  extend  to  take 
away  or  mitigate  the  guilt  For  all  homicide  is  presumed 
to  be  malicious,  until  the  contrary  appeareth  upon  evidence. 
Fost.  255. 

VI,  Where  in  the  Prosecution  of  some  Unlawful  Act. — If  a 
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man  happen  to  kill  another  in  the  execution  of  a  malicious  and 
deliberate  purpose  to  do  him  a  personal  hurt,  by  wounding  or 
beating  him;  or  in  the  wilful  commission  of  any  unlawful  act, 
which  necessarily  tends  to  raise  tumults  and  quarrels,  and  con- 
sequently cannot  but  be  attended  with  the  danger  of  personal 
hurt  to  some  one  or  other,  he  shall  be  adjudged  guilty  of 
murder.  1  Hawk.  P.  C.  c!  29.  §  10:  H.  P.  C.  52.57: 
Kelntige,  117- 

As  to  the  cases  where  such  killing  shall  be  adjudged  murder, 
which  happen  in  the  execution  of  an  unlawful  action,  princi- 
pally intended  for  some  other  purpose,  and  not  to  do  a  personal 
injury  to  him  in  particular  who  happens  to  be  slain,  they  are 
as  follow  ;  and  first,  such  killing  as  happens  in  the  execution 
of  an  unlawful  action,  whereof  the  principal  intention  was  to 
commit  another  felony  ;  it  seems  agreed,  that  wherever  a  man 
happens  to  kill  another  in  the  execution  of  a  deliberate  purpose 
to  commit  any  felony,  he  is  guilty  of  murder  ;  as  where  a  per- 
son shooting  at  tame  fowl,  with  an  intent  to  steal  them,  acci- 
dentally kills  a  man  ;  or  where  one  sets  upon  a  man  to  rob 
him,  and  kills  him  in  making  resistance ;  or  where  a  person 
shooting  at,  or  fighting  with,  one  man,  with  a  design  to  mur- 
der him,  misses  him  and  kills  another,  1  Hawk.  P.  C.c.  31. 
§  40,  41 :  Kelynge,  117 :  H.  P.  C  46.  50 :  Bali.  cap.  98 : 
Moore,  87* 

And  not  only  in  such  cases,  where  the  very  act  of  a  person 
having  such  a  felonious  intent,  is  the  immediate  cause  of  a 
third  person's  death,  but  also  where  it  any  way  occasionally 
causes  such  a  misfortune,  it  makes  him  guilty  of  murder ;  and 
such  was  the  case  of  the  husband  wTho  gave  a  poisoned  apple 
to  his  wife,  wrho  ate  not  enough  of  it  to  kill  her,  but  innocently, 
and  against  the  husband's  will  and  persuasion,  gave  part  of  it 
to  a  child,  who  died  thereof;  such  also  was  the  case  of  the  wife 
who  mixed  ratsbane  in  a  potion  sent  by  an  apothecary  to  her 
husband,  which  did  not  kill  him,  but  afterwards  killed  the 
apothecary,  who,  to  vindicate  his  reputation,  tasted  it  himself, 
having  first  stirred  it  about.  Neither  is  it  material  in  this 
case,  that  the  stirring  of  the  potion  might  make  the  operation 
of  the  poison  more  forcible  than  otherwise  it  would  have  been ; 
for  inasmuch  as  such  a  murderous  intention,  which  of  itself 
perhaps,  in  strictness,  might  justly  be  made  punishable  with 
death,  proves  now,  in  the  event,  the  cause  of  the  king's  losing 
a  subject,  it  shall  be  as  severely  punished  as  if  it  had  had  the 
intended  effect,  the  missing  whereof  is  not  owing  to  any  want 
of  malice,  but  of  power.  1  Hawk.  P.  C.  c.  31.  §42:  Ploiv. 
Coin.  474:  9  Co.  QL 

But  if  one  happened  to  be  poisoned  by  ratsbane  laid  in  order 
to  destroy  vermin,  the  person  by  whom  he  is  so  killed  is  guilty 
of  homicide  per  infortunium  only,  because  his  intentions  were 
wholly  innocent.    1  Hawk.  P.  C.  c.  81.  §  43, 

Also  if  a  third  person  accidentally  happen  to  be  killed  by 
one  engaged  in  a  combat  with  another  upon  a  sudden  quarrel, 
it  seems  that  he  who  kills  him  is  guilty  of  manslaughter  only  ; 
but  it  hath  been  adjudged,  that  if  a  justice  of  peace,  constable, 
or  watchman,  or  even  a  private  person,  be  killed  in  the  endea- 
vouring to  part  those  whom  he  sees  fighting,  the  person  by 
whom  he  is  killed  is  guilty  of  murder ;  and  that  he  cannot 
excuse  himself  by  alleging  that  wThat  he  did  was  in  a  sudden 
affray  in  the  heat  of  blood,  and  through  the  violence  of  pas- 
sion ;  for  he  who  carries  his  resentment  so  high  as  not  only  to 
execute  his  revenge  against  those  who  have  affronted  him,  but 
even  against  such  as  have  no  otherwise  offended  him  but  by 
doing  their  duty,  and  endeavouring  to  restrain  him  from  break- 
ing through  his,  shows  such  an  obstinate  contempt  of  the  law, 
that  he  is  no  more  to  be  favoured  than  if  he  acted  in  cool 
blood.  1  Hawk.  P.  C.  c.  SI.  §  44 :  H.  P,  C.  45,  50 :  3  Inst. 
52  :  DalL  cap.  93  :  Savil,  67  :  Kelynge,  66  :  22  Ass.  71  : 
4  Co.  40.  b  :  9  Co.  68  1  Crom.  25.  a.  b. 

Yet  it  hath  been  resolved,  that  if  the  third  person  slain 
in  such  a  sudden  affray,  do  not  give  notice  for  what  purpose 
he  comes,  by  commanding  the  parties  in  the  king  s  name  to 
keep  the  peace,  or  otherwise  manifestly  showing  his  intention 
4  P 
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to  be  not  to  take  part  in  the  quarrel,  but  to  appease  it,  he  who 
kills  him  is  guilty  of  manslaughter  only,  for  he  might  suspect 
that  he  came  to  side  with  his  adversary.  1  Hawk.  P.  C.  c.  9 1  ■ 
§  45  :  Kelynge,  66.  If  the  officer  be  within  his  proper  dis- 
trict, and  known,  or  but  generally  acknowledged  to  have 
the  office  he  assumeth,  the  law  will  presume  that  the  party 
killed  had  due  notice  of  his  intent,  especially  if  it  be  in  the  day- 
time.   Fosi.  135,  311. 

But  where  a  gamekeeper  was  shot  by  a  gang  of  poachers, 
one  of  whom  had  separated  himself  from  the  rest  at  the  time 
the  shot  was  tired,  and  it  appeared  that  he  did  not  do  anything 
to  join  in  the  act,  it  was  held  that  he  was  guilty  neither  of 
murder  nor  of  manslaughter.    3  C      P-  3fK>. 

As  to  such  killing  as  happens  in  the  execution  of  an  unlaw- 
ful action,  whereof  the  principal  purpose  was  to  usurp  an  ille- 
gal authority  :  it  seems  clear,  that  if  persons  take  upon  them 
to  put  others  to  death,  either  by  virtue  of  a  new  commission 
wholly  unknown  to  our  laws,  or  by  virtue  of  an  unknown 
jurisdiction,  which  clearly  extends  not  to  cases  of  this  nature  ; 
as  if  the  Court  of  Common  Pleas  cause  a  man  to  be  executed 
for  treason  or  felony  ;  or  the  Court  Martial,  in  time  of  peace, 
put  a  man  to  death  by  the  martial  law,  both  the  judges  and 
officers  are  guilty  of  murder.    1  Hawk.  P.  C.  c.  31.  §  5Q: 

//.  p.  c.  46. 

But  where  persons  act  by  virtue  of  a  commission,  which,  if 
it  were  strictly  regular,  would  undoubtedly  give  them  full 
authority,  but  which  happens  to  be  defective  only  in  some 
point  of  form,  it  seems  that  they  are  no  way  criminal. 
1  Hajvk.  P.  C.  c.3\.§  6l. 

As  to  such  killing  as  happens  in  the  execution  of  an  unlaw- 
ful action,  where  no  mischief  was  intended  at  all*  it  is  said, 
that  if  a  person  happen  to  occasion  the  death  of  another,  in 
doing  any  idle  wanton  action,  which  cannot  but  be  attended 
with  the  manifest  danger  of  some  other ;  as  by  riding  with 
a  horse  known  to  be  used  to  kick  among  a  multitude  of 
people,  by  which  he  means  no  more  than  to  divert  him- 
self by  putting  them  in  a  fright,  he  is  guilty  of  murder. 
1  Hawk.  87. 

VII.  Where  m  resist  hi  g  a  civil  or  criminal  Arrest. — As  to 
such  killing  as  happens  in  the  execution  of  an  unlawful  action, 
whereof  the  direct  design  was  to  escape  from  an  arrest,  it 
seems  to  be  agreed  that  whoever  kills  a  sheriff,  or  any  of  his 
officers,  in  the  lawful  execution  of  civil  process,  as  on  arresting 
a  person  upon  a  capias,  &c.  is  guilty  of  murder.  1  Hawk. 
P.  C.  &  &t>  §  55  :  Dalt.  cap.  93 :  H.  P.  C.  45. 

Neither  is  it  any  excuse  to  such  a  person,  that  the  process 
was  erroneous  (for  it  is  not  void  by  being  so),  or  that  the 
arrest  was  in  the  night,  or  that  the  officer  did  not  tell  him  for 
what  cause  he  arrested  him,  and  out  of  what  court  (which  is 
not  necessary  when  prevented  by  the  party's  resistance)  ;  or 
that  the  officer  did  not  show  his  warrant,  which  he  is  not 
bound  to  do  at  all,  if  he  be  a  bailiff  commonly  known,  nor 
without  a  demand,  if  he  be  a  special  one.  9  Co.  66,  68  :  Cro, 
Jac  280.  486  s  6  Co.  68.  b.  6,0.  a:  1  Hawk.  P.  C.  c.  31.  §  56. 

Yet  the  killing  of  an  officer  in  some  cases  will  be  man- 
slaughter only  ;  as  where  the  warrant  by  which  he  acts  gives 
him  no  authority  to  arrest  the  party  ;  as  where  a  bailiff*  arrests 
J.  S.  a  baronet,  who  never  was  knighted ;  by  force  of  a  war- 
rant to  arrest  J.  S.,  knight.  1  Hawk.  P.  C.  c.  31.  §  57  *  Cro, 
Car.  37%  :  1  Jon.  346  :  1 2  Co.  49*  So  where  a  good  warrant 
is  executed  in  an  unlawful  manner;  as  if  a  bailiff  be  killed  in 
breaking  open  a  door  or  window  to  arrest  a  man ;  or  perhaps 
if  he  arrest  one  on  a  Sunday  since  stat.  29  Car,  2,  c.  7.  by 
which  all  such  arrests  are  made  unlawful.  H*  P.  C-  46: 
1  Hawk.  P.  C.  c.  31.  §  58. 

If  bailiffs  come  to  a  house  to  arrest  a  person,  and  the  house 
being  locked  they  attempt  to  break  in,  whereupon  the  son, 
of  the  person  intended  to  be  arrested,  shoots  and  kills  one  of 
them,  it  is  not  murder.  Jones,  429:  Fosters  Rep.  135.  138. 
270.  308.  312.  318.  321. 


A  person  was  arrested,  and  another  not  knowing  the  cause 
of  the  struggle,  but  seeing  swords  drawn,  and  to  prevent 
mischief  came  and  defended  the  party  arrested,  and  in  the 
scuffle  the  bailiff  was  killed ;  it  was  resolved  to  be  no  murder 
in  the  person  doing  it,  but  that  all  that  were  present  and  assist- 
ing, knowing  of  the  arrest,  were  principal  murderers.  Kel.  86. 
Though  it  has  been  held  in  such  a  case,  that  the  person  offend- 
ing is  guilty  of  murder,  whether  he  knew  the  person  slain 
were  an  officer  or  not  j  for  all  fighting  is  unlawful :  and 
he  who,  seeing  persons  engaged  in  it,  takes  part  with  one  side, 
and  fights  in  the  quarrel  without  knowing  the  cause  of  it, 
shows  a  readiness  to  break  through  the  laws  on  a  small  occa- 
sion, and  must  at  his  peril  take  heed  what  he  doth.  1  Sid.  160: 
Not/.    See  post,  VIII. 

But  no  error  or  irregularity  in  any  proceeding  previous  to 
the  issuing  of  the  process  will  affect  it,  so  as  to  excuse  the 
party  killing  the  officer  in  the  execution  of  it  from  the  guilt  of 
murder.  Post.  31 J  ;  1  East.  P.  C.  310.  And  though  the 
cause  of  the  arrest  be  not  expressed  with  sufficient  particularity 
in  a  magistrate's  warrant,  yet  if  it  contain  all  the  essential 
requisites  of  a  warrant,  and  the  magistrate  had  jurisdiction 
over  the  subject  matter,  the  killing  of  the  officer  executing  the 
warrant  will  be  equally  murder ;  for  it  is  not  in  the  power  of 
the  officer  to  dispute  the  validity  of  such  a  warrant  if  it  he 
under  the  seal  of  the  justice.  I  Hale,  459:  1  East.  P.  C. 
310. 

So  when  an  officer  is  justified  in  breaking  open  a  door,  and 
in  doing  so  is  resisted  and  killed,  it  is  murder.  And  where  he 
is  not  justified  in  breaking  open  the  door,  if  it  is  opened  to  him, 
or  if  it  be  half  open,  he  may  then  force  his  way  into  the  house 
to  execute  the  warrant.    See  R.  v.  Baker,  1  Leach,  1 12. 

Although  parties  on  whom  any  process  or  warrant  is  exe- 
cuted should  in  other  cases  have  due  notice  of  the  officer's 
business,  yet  where  a  man  is  found  in  the  act  of  committing  a 
felony  or  misdemeanor,  it  seems  there  is  no  necessity  to  inform 
him  either  of  the  cause  of  his  apprehension,  or  of  the  autho- 
rity of  the  person  apprehending  him.    3  C,  §  P.  394. 

Where  a  constable  took  a  man  without  a  warrant  upon  a 
charge  which  gave  him  no  authority  to  do  so,  and  the  prisoner 
ran  away,  and  J.  S.,  who  was  with  the  constable  all  the  time, 
j  ran  after  the  prisoner,  who  to  prevent  being  retaken  killed 
J.  S.,  it  was  holden  to  be  manslaughter  only,  although  whilst 
under  the  charge  of  the  constable  the  prisoner  struck  the  man 
who  gave  the  charge ;  because  a  blow  under  the  provocation 
of  the  illegal  arrest  would  not  justify  the  constable  in  detain- 
ing him  unless  the  blow  were  likely  to  be  followed  by  danger- 
ous consequences,  and  formed  a  new  and  distinct  ground  of 
detainer.    Ry*     Moo.  132.    See  further  tit.  Arrest. 

VIII.  Of  Aiders  and  Abettors. — With  respect  to  accessories  in 
murders,  as  distinguished  from  aiders  and  abettors  actually  pre- 
sent, see  this  Diet.  tit.  Accessor?/.  In  the  case  of  several  persons 
I  being  present  at  the  death  of  a  man,  all  of  whom  are  princi- 
pals, yet  they  may  be  guilty  of  different  degrees  of  homicide, 
as  one  of  murder  and  another  of  manslaughter.  If  there  be 
no  malice  in  the  party  striking,  but  malice  in  an  abettor,  it 
will  be  murder  in  the  latter,  though  only  manslaughter  in  the 
former.  1  East,  P.  C.  c.  5.  §  121.  And  it  has  been  decided 
that  if  the  person  charged  as  principal  be  acquitted,  a  convio 
tion  of  another  charged  in  the  indictment  as  present,  aiding 
and  abetting  in  the  murder,  is  good  ;  for  all  are  principals,  and 
it  is  not  material  who  actually  did  the  murder.  fVatlis's  Ca, 
Salt  334,  See  Shaw's  Case,  1  Leach,  360 :  1  East,  JP.  C. 
c.  5.  §  121.  And  though  anciently  the  person  who  gave  the 
fatal  stroke  wTas  considered  as  the  principal,  and  those  who 
were  present  aiding  and  assisting  only  as  accessories,  yet  it  has 
been  long  settled,  that  all  who  are  present  aiding  and  assisting, 
:ire  equally  principals  with  him  who  gave  the  stroke  whereof 
the  party  died  ;  though  they  are  called  principals  in  the  second 
degree.  *  1  Hate,  437:  4  Plowd.  Com.  100.  a.  So  that  if  A. 
be  indicted  for  murder  or  manslaughter,  and  B.  and  C.  for 
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being  present  aiding  and  assisting,  if  A.  appear  not,  but  B.  and 
C.  appear,  they  shall  be  arraigned,  and  if  convicted  shall 
receive  judgment j  though  A.  neither  appear  nor  be  outlawed. 
1  Hale,  437:  Plowd.  97.  100.  Gytfrin's  caw.  And  if  A.  he 
indicted  as  having  given  the  mortal  stroke,  and  B.  and  C.  as 
present  aiding  and  assisting,  and  upon  the  evidence  it  appears 
that  B.  gave  the  stroke,  and  A,  axid  C.  were  only  aiding  and 
assisting,  it  maintains  the  indictment,  and  judgment  shall  be 
given  against  all ;  for  it  is  only  a  circumstantial  variance,  and 
in  law  it  is  the  stroke  of  all  that  were  present  aiding  and  abet- 
ting. 3  Hate,  4-38:  Plowd.  Corn.  C)8,  a:  9  Rep.  67.  b: 
Mackalei/s  Case,  \  East,  P.  C.  c.  5.  §  121. 

If  two  having  malice  fight,  and  the  servant  of  one  of  them, 
not  knowing  of  the  malice,  killeth  the  other,  this  is  murder  in 
the  master,  and  manslaughter  in  the  servant ;  though  if  there 
be  a  conspiracy  to  kill  a  man,  but  no  malice  against  his  ser- 
vant ;  if  the  servant  be  slain>  the  malice  against  the  master 
shall  be  construed  to  extend  to  his  servant;  and  the  killing  the 
servant  is  murder.    Dyer,  1%8. 

As  to  such  killing  as  happens  in  the  execution  of  an  unlaw- 
ful action,  where  the  principal  design  is  to  commit  a  bare 
breach  of  the  peace,  not  intended  against  the  person  of  him 
who  happens  to  be  slain  ;  it  seems  clear  that  where  divers  per- 
sons resolve  generally  to  resist  all  opposers  in  the  commission 
of  any  such  breach  of  the  peace,  and  to  execute  it  in  such  a 
manner  as  naturally  tends  to  raise  tumults  and  affrays;  as  by 
c  emitting  a  violent  disseisin  with  great  numbers  of  people, 
banting  in  a  park,  &c.  and  in  so  doing  happen  to  kill  a  man, 
they  are  all  guilty  of  murder ;  for  they  must  at  their  peril 
abide  tbe  event  of  their  actions,  who  wilfully  engage  in  such 
bold  disturbances  of  the  public  peace,  in  open  opposition  to, 
and  defiance  of,  the  justice  of  the  nation.  1  Ha?vk.  P.  C. 
c,  31.  §  46:  Savil,  67:  Moore,  86:  Palm.  35:  Crom.  24. 

b.  25.  a:  H.  P.  C.  4?:  5  Mod.  285:  Dyer,  128.  pL  60: 
S.P.C.  17.4- 

The  murder,  however,  must  appear  to  have  been  committed 
strictly  in  prosecution  of  the  purpose  for  which  the  party  was 
assembled.  Pr'm.  P.  L.  234,  Therefore,  if  divers  persons 
be  engaged  in  an  unlawful  act,  and  one  of  them,  with  malice 
prepense  against  one  of  his  companions,  finding  an  opportunity 
kills  him,  the  rest  arc  not  concerned  in  the  guilt  of  that  act ; 
Kely,  112;  because  it  had  no  connection  with  the  crime  in 
contemplation.  Prin.  P.  L.  235.  So  where  two  men  were 
beating  another  man  in  the  street,  a  stranger  made  some  obser- 
vations upon  the  cruelty  of  the  act,  upon  which  one  of  the 
two  men  gave  him  a  mortal  stab  with  a  knife.  Both  the  men 
were  indicted  as  principals  in  the  murder;  yet  although  both 
were  doing  an  unlawful  act  in  beating  the  man,  as  the  death 
of  the  stranger  did  not  ensue  upon  that  act,  and  it  appearing 
that  only  one  of  them  intended  any  injury  to  the  person 
killed,  the  judges  were  of  opinion  that  he  could  not  be  guilty 
cither  as  principal  or  accessory ;  and  upon  the  case  of  Rex  v. 
Thompson,  Kelt/,  66,  67.  he  was  acquitted.  8  Mod.  164: 
12  Mod.  629.    Yet  see  12  Mod.  256.    Leac/is  Hawk.  P.  C. 

c.  32.  §  46.  in  n. 

Where  divers  rioters,  having  forcible  possession  of  a  house, 
afterwards  killed  the  person  whom  they  had  ejected,  as  he 
was  endeavouring  in  the  night  forcibly  to  regain  the  posses- 
sion, and  to  fire  the  house,  they  were  adjudged  guilty  of  man- 
slaughter only,  notwithstanding  they  did  the  fact  in  main- 
tenance of  a  deliberate  injury  ;  perhaps  for  this  reason,  because 
the  person  slain  was  so  much  in  fault  himself.  1  Hawk.  P.  C. 
c.  SL  §  47  :  Crom.  28.  b:  H.  P.  C  56. 

But  if  in  such,  or  any  other  quarrel,  whether  it  were  sudden 
or  premeditated,  a  justice  of  peace,  constable,  or  watchman, 
or  even  a  private  person,  he  slain  in  endeavouring  to  keep  the 
peace,  and  suppress  the  affray,  he  who  kills  him  is  guilty  of 
murder ;  for  notwithstanding  it  was  not  his  primary  intention 
to  commit  a  felony,  yet  inasmuch  as  he  persists  in  a  less 
offence  with  so  much  obstinacy  as  to  go  on  in  it  to  the  hazard 
of  the  lives  of  those  who  no  otherwise  offend  him,  but  by  doing 


their  duty  in  maintenance  of  the  law,  which  therefore  affords 
them  its  more  immediate  protection,  he  seems  to  be  in  this 
respect  equally  criminal,  as  if  his  intention  had  been  to  commit 
a  felony.  1  Hawk.  P.  C.  c.  31.  §  48  :  H.  P.  C.  45  :  Halt.  c.  ij3 : 
3  Inst.  52  :  Reign*  66 :  22  Ass.  71 :  4  Co.  40.  b  :  9  Co.  68  : 
Crom.  25.    See  supra. 

If  one  attack  another  to  rob  him,  and  by  the  resistance  of 
the  party  kills  him,  this  is  murder.  3  Inst.  52  :  Dalt.  334.  A 
person  stands  by  and  encourages  or  commands  another  to 
murder  a  man  ;  or  if  he  come  with  others  on  purpose  to  kill 
him,  and  stand  by  while  the  other  persons  commit  the  fact, 
it  will  be  murder  in  them  all.  Plowd.  98:  11  Rep,  5.  And 
if  two  or  more  persons  come  together  to  do  an  unlawful  act,  as 
to  beat  a  man,  rob  a  park,  &c.  and  one  of  them  kills  a  person, 
this  is  murder  in  all  present  aiding  or  assisting,  or  that  were 
ready  to  aid  and  assist ;  all  will  be  said  to  intend  the  murder. 
3  hist.  56:  Dalt.  347:  H.  P.  C.  31.  And  such  persons  will 
be  judged  to  be  present  who  are  in  the  same  house,  though  in 
another  room,  or  in  the  same  park,  although  half  a  mile  oiY, 
&e.    H.  P.  C.  47  :  Kel.  87.  1 16\  127.    See  tit.  Accessory. 

Several  persons  having  conspired  to  enter  the  king's  park, 
and  to  hunt  and  carry  away  deer,  with  design  of  killing  any 
one  that  should  oppose  them ;  though  the  keeper's  servants 
began  the  assault,  and  required  them  first  to  stand,  whereupon 
they  lied,  and  one  of  the  keeper's  men  discharged  a  piece  at 
them,  and  they  continued  their  flight  until  he  laid  violent 
hands  upon  one  of  the  offenders,  and  then,  and  not  before,  they 
killed  one  of  tbe  keeper's  servants,  this  was  held  to  be  murder; 
as  they  were  doing  an  unlawful  act,  the  law  implies  malice, 
and  they  ought  not  to  have  fled,  but  to  have  surrendered  them- 
selves.   Roll.  Rep.  20. 

As  to  such  killing  as  happens  in  the  execution  of  an  un- 
lawful action,  the  principal  motive  whereof  was  to  assist  n  third 
person  ;  it  seems  clear,  that  if  a  master  maliciously  intending 
to  kill  another  take  his  servants  with  him,  without  acquainting 
them  with  his  purpose,  and  meet  his  adversary  and  fight  with 
him,  and  the  servants  seeing  their  master  engaged  take  part 
with  him,  and  kill  the  other,  they  are  guilty  of  manslaughter 
only,  hut  the  master  of  murder.  PI.  Com.  100.  101.  a:  Crom. 
23  :  Dalt.  c  92  :  II.  P.  C.  51,52:  1  Hawk.  P.  C.  c.  31.  §  49- 
Though  if  the  master  have  malice,  and  he  tells  his  servants  of 
it,  and  that  his  intention  is  to  kill  tbe  party,  and  they  go  with 
the  master,  if  they  kill  another,  it  is  murder  both  in  master 
and  servant.    Dy.  26  :  9  Pep.  66  :  PI.  100. 

And  therefore  it  follows  a  fortiori,  that  if  a  man's  servant  or 
friend,  or  even  a  stranger,  coming  suddenly,  sec  him  lighting 
with  another  and  side  with  him,  and  kill  the  other;  or  seeing 
his  sword  broken  lend  him  another,  wherewith  he  kills  the 
other,  he  is  guiltv  of  manslaughter  only.  1  Hawk.  P.  C.  c.  31, 
§  50;  Crom.  26.  h:  H.  P.  C.  57:  Dalt.  c.  94:  1  Rol 
Rep.  407,  408  :  3  Bulst.  206 :  H.  P.  C.  52. 

Yet  in  this  very  case,  if  the  person  killed  were  a  bailiff,  or 
other  officer  of  justice,  resisted  by  the  master,  &c.  in  due  exe- 
cution of  his  duty,  such  friend  or  servant,  &e.  are  guilty  of 
murder,  whether  they  knew  the  person  slain  were  an  officer  or 
not,  Kelyuge,  67.  86,  87*  But  perhaps  it  may  be  objected, 
that  in  this  last  case  there  seems  to  be  no  more  malice  than 
in  the  former ;  and  such  third  person  being  wholly  ignorant 
that  the  party  killed  was  an  officer,  seems  to  be  no  more  in 
fault  than  if  he  had  been  a  private  person.  To  this  it  may 
be  answered,  that  all  fighting  is  highly  unlawful,  and  that  he 
who  on  a  sudden  seeing  persons  engaged  in  it,  is  so  far  from 
endeavouring  to  part  them  as  every  good  subject  ought,  that 
he  takes  part  with  one  side,  and  fights  in  the  quarrel,  without 
knowing  the  cause  of  it,  shows  a  high  contempt  of  the  laws, 
and  a  readiness  to  break  through  them  on  a  small  occasion,  and 
must  at  his  peril  take  heed  what  he  does ;  and  consequently 
might  perhaps  in  strict  justice  be  adjudged  in  the  foregoing 
cases  to  act  with  malice,  which  doth  not  always  signify  a  par- 
ticular ill-will  against  the  person  killed,  as  appears  by  many 
of  the  above-mentioned  cases  -3  and  though  such  persons  be 
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favoured  in  respect  of  the  suddenness  of  the  occasion  where 
both  the  quarrel  and  the  persons  are  private,  yet  he  must  not 
expect  such  indulgence,  where  the  fight,  in  which  he  so  rashly 
engages,  was  begun  in  opposition  to  the  justice  of  the  nation, 
and  a  person  happens  to  be  killed  thereby  who  engaged  in  the 
maintenance  thereof,  and  on  that  account  is  under  its  more 
particular  care ;  and  it  may  be  justly  challenged,  that  his 
opposers  be  made  examples  to  deter  others  from  joining  in  such 
unwarrantable  quarrels.  1  Sid.  l60:  Xoy,  50:  Plow.  Corn,  100. 
See  1  Hawk.  P.  &  tf.  31.  §  51—53. 

But  if  a  man  seeing  another  arrested  and  restrained  from 
his  liberty  under  colour  of  a  press  warrant  or  civil  process,  &c. 
by  those  who  in  truth  have  no  such  authority,  happen  to  kill 
such  trespassers  in  rescuing  the  person  oppressed,  he  shall  he 
adjudged  guilty  of  manslaughter  only,  notwithstanding  the 
injured  person  submitted  to  them,  and  endeavoured  not  to 
rescue  himself;  and  the  person  who  rescued  him  did  not 
know  that  he  was  illegally  arrested ;  for  since  in  the  event  it 
appears,  that  the  persons  slain  were  trespassers,  covering  their 
violence  with  a  show  of  justice,  he  who  kills  them  is  indulged 
by  the  law,  which  in  these  cases  judges  by  the  event,  which 
those  who  engage  in  such  unlawful  actions  must  abide  at  their 
peril.  Kelynge,  66.  137:  Croin.  27.  a:  Dent's  case,  1  Hawk. 
P.  C.  c.  31.  §  54,  But  the  principles  upon  which  this  case  was 
determined,  are  warmly  controverted  by  Mr.  Justice  Foster, 
p.  315 — 318.  And  see  Borthwick's  case,  Doug.  207:  Brown* 
i tig's  case  and  Dizoti's  case,  1  East's  P.  C.  c.  5,  §  80, 

There  were  two  men  in  an  inner  chamber  quarrelling,  and 
together  by  the  ears ;  a  brother  of  one  of  them  standing  at 
the  door,  that  could  not  get  in,  cried  to  his  brother  to  make 
him  sure,  and  presently  after  he  gave  the  other  a  mortal 
wound ;  this  was  held  manslaughter  in  him  that  stood  at  the 
door,    Shep.  Abrt  493. 

If  one  person  encourage  another  to  drown  herself,  and  is 
present  abetting  and  counselling  her  to  do  so,  such  person  is 
guiltv  of  murder  as  a  principal  in  the  second  degree. 
II.  %  R.  523, 

A  person  may  be  present  when  a  murder  is  committed,  and 
yet  be  neither  principal  nor  accessary,  if  he  takes  no  part  in  it, 
1  Hale,  439  •  Post.  350 :  1  East,  P-  C.  296.  But  if  he  does  not 
endeavour  to  prevent  it,  or  try  afterwards  to  apprehend  the 
murderer,  he  will  be  guilty  of  a  high  misprision. 

IX.  The  Time  within  which  ike  Death  must  take  place. — In 
order  to  make  the  killing  murder,  it  is  requisite  that  the  party 
die  within  a  year  and  a  day  after  the  stroke  received,  or  cause 
of  death  administered ;  in  the  contemplation  of  which  the 
whole  day  upon  which  the  hurt  was  done  shall  be  reckoned  the 
first.    1  Hawk.  P.  C.  c.  31,  §  9. 

But  if  a  person,  hurt  by  another,  die  thereof  within  a  year 
and  a  day,  it  is  no  excuse  for  the  other,  that  he  might  have 
recovered  if  he  had  not  neglected  to  take  care  of  himself. 
I  Hawk.  P.  C.  31.  §  10 :  3  Inst.  53 :  Kelynge,  2f> :  1  Keb.  17« 

If  one  dies  within  a  year  and  a  day,  through  disorderly  living, 
it  shall  be  no  excuse,  the  wound  will  be  judged  the  principal 
cause  of  his  death  ;  but  if  one  wounded  die  after  that  time,  the 
law  will  presume  he  died  a  natural  death.  3  Inst.  53:  H.  P.  C. 
55  :  Kel.  26.  If  a  man  receive  a  wound  that  is  not  mortal ; 
but  either  for  want  of  help,  or  by  neglect,  it  turns  to  a  fever, 
&c,  which  causes  the  party's  death,  it  is  murder:  so  it  is, 
where  a  man  has  some  disease,  which  possibly  would  terminate 
his  life  in  half  a  year,  and  another  wounds  him,  that  it 
hastens  his  end,  &c.  But  if,  by  ill  applications  of  the  party,  or 
those  about  him,  of  unwholesome  medicines,  the  wounded 
person  dies  ;  if  this  plainly  appears,  it  is  not  murder,  by  Hale, 
Hist.  P.  C.  428. 

X.  Of  the  Place  where  the  Murder  is  committed,  and  where 
it  may  be  tried. — As  to  the  place  where  murder  is  within  ihe 
conusance  of  the  law ;  it  seems  that  the  killing  of  one  who 
was  both  wounded  and  died  out  of  the  realm,  or  wounded  out 


of  the  realm  and  died  here,  could  not  he  determined  at  com- 
mon law,  because  it  could  not  he  tried  by  a  jury  of  the  neigh- 
bourhood where  the  fact  was  done.  But  it  was  agreed,  that 
the  death  of  one  who  was  both  wounded  and  died  hevond  sea, 
and  it  was  said  by  some,  that  the  death  of  him  who'  died  in 
England  of  a  wound  given  him  there,  might  be  heard  and  de- 
termined before  the  constable  and  marshal,  according  to  the 
civil  law,  if  the  king  pleased  to  appoint  a  constable.  And  it 
seemed  also  clear,  that  such  a  fact  being  examined  by  the 
privy  council,  might  by  force  of  Stat.  33  H.  8.  c.  23.  have  been 
tried  before  commissioners  appointed  by  the  king,  in  any  county 
in  England.  1  Hawk.  P.  C.  c.  31.  §  11  :  3  Inst.  48:  2  Inst. 
51:  Co.  Lit.  75 :  S.  P.  C.  65.  a:  Bro.  Appeal,  153:  Cro. 
Car.  247:  1  And.  195. 

The  above  statute  was  repealed  by  the  9  G.  4.  c.  31.  under 
which  (§  7-)  a  person  charged  with  murder  abroad,  and  whether 
committed  in  the  king's  dominions  or  not,  may  be  tried  by  a 
commission  of  Oner  and  Terminer,  directed  into  any  county 
appointed  by  the  Lord  Chancellor.    See  tit.  Indictment, 

A  murder  at  sea  was  anciently  cognisable  only  by  the  civil 
law  ;  but  by  force  of  stats.  27  H.  8.  c.  4:  28  H.  8.  c.  15.  it 
might  be  tried  and  determined  before  the  king's  commissioners 
in  any  county  of  England,  according  to  the  course  of  the  com* 
mon  law  ;  yet  the  death  of  one  who  was  at  land,  of  a  wound 
received  at  sea,  was  neither  determinable  at  common  law,  nor 
by  force  of  cither  of  these  statutes  ;  but  it  seems,  that  it  might 
be  tried  by  the  constable  and  marshal,  or  before  the  commis- 
sioners appointed  in  pursuance  of  the  aforesaid  statute  of 
S3  H.  8,  c,  23 :  1  Hawk,  P.  C.  e.  31.  $  12 :  3  Inst.  48,  49 : 
1  Leon.  270 :  H.  P.  C.  54  :  3  Inst.  48. 

By  the  2  G.  2.  c.  2 1 ,  this  defect  in  the  common  law  was 
supplied  ;  and  now  by  the  9  G.  4.  c,  31.  §  8.  (by  which  the  last 
mentioned  act  was  repealed)  offenders  may  be  tried  in  this 
country  in  all  cases  where  the  death  happened,  or  the  cause 
of  death  was  inflicted  here.    See  tits.  Admiralty,  Indictment, 

It  was  said  by  some,  that  the  death  of  one  who  died  in  one 
county,  of  a  wound  given  in  another,  was  not  indictable  at  all 
at  common  law,  because  the  offence  was  not  complete  in  either 
county,  and  the  jury  could  inquire  only  of  what  happened  in 
their  own  county.  But  it  was  holden  by  others,  that  if  the 
corpse  were  carried  into  the  county  where  the  stroke  was 
given,  the  whole  might  be  inquired  of  by  a  jury  of  the  same 
county.  And  it  was  agreed  that  an  appeal  might  be  brought 
in  either  county,  and  the  fact  tried  by  a  jury  returned  jointly 
from  each. 

This  difficulty  was  provided  for  by  the  2  and  3  Ed.  6.  c.2$. 
§  2.  which  enacted  that  the  trial  should  be  in  the  county  where 
the  death  happened.  By  the  7  G.  4.  c.  32.  that  statute  has 
been  repealed,  and  several  new  provisions  introduced  with 
respect  to  felonies  committed  in  several  counties.  See  tit. 
Indictment. 

Also  by  force  of  stat,  H  8.  c  6.  a  murder  in  Wales  may 
be  inquired  of  in  an  adjoining  English  county.  1  Hawk.  P. 
G:  Cro.  Car.  247 :  1  Jon.  255  :  1  Lev.  113:  Latch.  13.  118: 

Wik.  320, 

And  by  stat.  46  G.  3,  c  54.  such  offences  may  be  tried  it) 
any  of  his  Majesty's  islands  or  colonies  by  virtue  of  a  commis- 
sion under  the  great  seal  to  commissioners,  who  shall  have  all 
such  powers  as  are  given  by  stat.  28  H.  8.  c.  15.  And  by  stat. 

57  G.  3.  c.  53.  murders,  &c.  committed  in  the  Bay  of  Hondu- 
ras, New  Zealand,  Oteheite,  or  any  islands  or  places  not 
within  his  Majesty  s  dominions,  by  the  master  or  crew  of  any 
British  ship,  or  persons  having  been  such,  may  be  tried  in  any 
of  his  Majesty's  islands  or  colonies,  under  a  commission  issued 
by  virtue  of  the  act  46  G,  3.  c,  54.  Now,  at  Honduras  such 
offences  may  be  tried  by  commissioners  specially  appointed  by 
virtue  of  a  subsequent  act.    59  G.  3.  c.  44.    Sec  also  stat, 

58  G.  3.  c.  98  :  as  to  offences  relative  to  the  slave-trade,  tit. 
Slaves*    See  further  tit.  Indictment. 

XI.  Of  the  Punishment,  $c— The  punishment  of  murder, 
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and  that  of  manslaughter,  were  formerly  one  and  the  same ;  both 
having  the  benefit  of  clergy  ;  so  that  none  but  unlearned  per- 
sons, who  least  knew  the  guilt  of  it,  were  put  to  death  for 
this  enormous  crime,  1  Hal.  P.  C.  450.  But  by  several  statutes 
the  benefit  of  clergy  was  taken  away  from  murderers  through 
malice  prepense,  their  abettors,  procurers,  and  counsellors. 

And  by  the  last  statute  passed  on  this  subject,  namely, 
J  C.  4.  c.  81.  (§  3.)  persons  convicted  of  murder  or  of  being 
an  accessory  before  the  fact,  shall  suffer  death  as  a  felon,  and 
every  accessory  after  the  fact  shall  be  liable  to  be  transported 
for  life,  or  to  be  imprisoned  with  or  without  hard  labour  in  the 
gaol  or  house  of  correction  not  exceeding  four  years. 

As  to  the  consequences  attending  a  judgment  of  death  in 
cases  of  murder,  and  the  time  when,  and  the  manner  in  which 
the  sentence  is  to  be  carried  into  effect,  see  tits.  Attainder,  Cor- 
rapt  ion  of'  Blood,  Forfeiture,  Escheat,  Execution. 

ft  was  doubted  formerly  whether  the  king  could  pardon  the 
crime  of  murder ;  however,  it  was  held  that  he  had  the  power 
under  the  13  R.  2.  st.  2,  c-  I.  but  with  certain  restrictions.  See 
tit.  Pardon, 

It  has  been  holden  as  a  rule  that  no  person  should  be  com- 
victed  of  murder  unless  the  body  of  the  deceased  were  found. 
2  Hak,  290.  But  this  rule,  it  seems,  must  be  taken  with  some 
qualifications  ;  and  circumstances  may  be  sufficiently  strong  to 
show  the  fact  of  murder  in  many  cases  w  here  the  body  is  not 
actually  found.    See  Hindmarsh's  case,  2  Leach,  571* 

4.  Petit  Treason. — This  was  held  to  be  a  breach  of  the 
lower  allegiance  of  private  and  domestic  faith,  and  considered  as 
proceeding  from  the  same  principle  of  treachery  in  private  life 
as  would  have  led  the  person  harbouring  it  to  have  conspired  in 
public  against  his  liege  lord  and  sovereign-  At  com  mem  law 
the  instances  of  this  crime  wTere  numerous,  and  involved  in 
some  uncertainty*  1  Hale,  P.  C.  37-  By  the  statute  of  trea- 
sons, 25  Ed,  3.  st,  5.  c.  2.  they  were  reduced  to  the  following 
cases:  a  servant  killing  his  master,  a  wife  her  husband,  or  an 
ecclesiastical  person  (either  secular  or  regular)  his  superior,  to 
whom  he  owes  faith  and  obedience. 

By  the  Roman  law  parricide,  or  the  murder  of  one's  parents 
or  children,  was  punished  in  a  much  severer  manner  than  any 
other  kind  of  homicide.  But  the  English  laws  never  treated 
it  otherwise  than  as  simple  murder,  probably  under  the  idea 
of  the  impossibility  of  committing  so  enormous  a  crime. 

But  petit  treason  was  nothing  else  but  an  aggravated  degree 
of  murder ;  although,  on  account  of  the  violation  of  private 
allegiance,  it  was  stigmatized  as  an  inferior  species  of  treason. 
And  thus,  in  the  ancient  Gothic  constitution,  we  find  the 
breach  both  of  natural  and  civil  relations  ranked  in  the  same 
class  with  crimes  against  the  state  and  sovereign. 

A  servant  who  killed  his  master  whom  he  had  left,  upon  a 
grudge  conceived  against  him  during  his  service,  was  guilty  of 
petit  treason,  for  the  traitorous  intention  was  hatched  while 
the  relation  subsisted  between  them,  and  this  was  only  an  exe- 
cution of  that  intention.    1  Hawk.  P.  C.  89 :  1  Hal,  P,  C. 

mo. 

If  a  servant  killed  his  mistress  or  the  wife  of  his  master, 
she  was  master  within  ihe  letter  of  the  statute,  and  it  was 
petit  treason.  But  if  a  son  killed  his  father,  this  was  not  petit 
treason,  except  he  served  his  father  for  wages,  and  then  he 
should  be  indicted  bv  the  name  of  servant.  3  Inst.  20 :  Hale, 
P.C.23:  11  Rep.  34, 

A  servant  procured  another  to  kill  his  master,  who  killed 
him  in  the  servant's  presence;  this  was  held  petit  treason  in 
the  servant,  and  murder  in  the  other ;  and  that  if  the  servant 
bad  been  absent,  the  crime  would  have  been  murder,  to  which 
ha  was  accessory.    S  Inst.  20:  Moor,  91  :  Dyer,  128. 

If  a  wife  were  divorced  a  mensa  el  thoro,  still  the  vinculum 
matrimonii  subsisted ;  and  if  she  killed  such  divorced  husband, 
she  was  a  traitress.  1  Hal.  P.  C  381.  So  a  wife  divorced 
causa  adulterii  vel  swvitwy  was  still  within  the  law,  because  the 
bond  of  matrimony  was  not  thereby  dissolved,  and  she  might 


again  lawfully  cohabit  with  her  husband.  But  a  divorce 
causa  consanguinitatis  vel  pre-contr actus,  entirely  dissolved  the 
nuptial  tie,  and  annihilated  the  very  character  of  wife.  There- 
fore a  wife  de  facto  only,  and  not.  de  jure,  could  not  commit 
this  crime,  for  she  had  no  lawful  lord  to  whom  she  owed  sub- 
jection and  obedience.  Nor  a  second  wife  married  to  a  man 
whose  first  wife  was  alive.  Neither  could  a  husband  be  guilty 
of  this  crime  by  killing  his  wife  de  jure,  for  there  was  no 
reciprocity  of  obedience  and  subjection.  Leack's  HatvL  P.  C.  i. 
c.  32.  §  7:  1  Hale,  P.  C.  881. 

If  a  wife  and  a  stranger  killed  the  husband,  this  was  petit 
treason  in  the  wife,  and  murder  in  the  stranger.  Datl.  33J. 
But  where  a  wife  and  a  servant  conspired  to  kill  the  husband, 
and  appointed  time  and  place  for  it,  and  the  murder  was  com- 
mitted by  the  servant  alone  in  the  absence  of  the  wife,  this 
was  held  petit  treason  in  both,  A  servant  procured  by  the  wife 
to  kill  the  husband,  was  guilty  of  petit  treason  :  and  a  stranger 
procuring  a  wife  or  servant  to  kill  the  husband  or  neighbour, 
was  an  accessory  to  petit  treason.    Di/,  128  :  Crompt,  41. 

A  clergyman  was  understood  to  owe  canonical  obedience  to 
the  bishop  who  ordained  him,  to  him  in  whose  diocese  he  is 
beneficed,  aud  also  to  the  metropolitan  of  such  suffragan  or 
diocesan  bishop :  and  therefore  to  kill  any  of  these  was  petit 
treason.    1  Hal  P.  C.  381. 

As  to  the  rest,  whatever  was  applicable  with  respect  to 
wilful  murder,  was  also  applicable  to  the  crime  of  petit  treason, 
which  was  no  other  than  murder  in  its  most  odious  degree, 
except  that  the  trial  should  be  as  in  cases  of  high  treason, 
before  the  improvements  therein  made  by  the  statutes  of 
William  III.  Fost.  331.  But  a  person  indicted  of  petit 
treason  might  be  acquitted  thereof,  and  found  guilty  of  man- 
slaughter or  murder:  Fast.  106';  1  II al  P.  C.  378:  2  Hal. 
P.  C.  1 84 ;  and  in  such  case  it  should  seem  that  two  witnesses 
were  not  necessary ,  as  in  case  of  petit  treason  they  were. 

The  punishment  of  petit  treason  in  a  man  was  to  be  drawn 
and  hanged,  and  in  a  woman  formerly  to  be  drawn  and  burned, 
but  which  latter  sentence  was  changed  to  hanging  by  the 
30  G.  3.  c.  48. 

Petit  treason  is  now  abolished,  it  being  enacted  by  the 
9  G.  4.  c.  31.  that  every  offence  which  before  the  passing  of 
that  act  would  have  amounted  to  petit  treason,  shall  be  deemed 
to  be  murder  only,  and  no  greater  offence ;  and  all  persons 
guilty  in  respect  thereof,  whether  as  principals  or  as  accesso- 
ries, shall  be  dealt  with,  indicted,  fined,  and  punished,  as  prin- 
cipals and  accessories  in  murder. 

5.  Attempts  to  commit  murder  appear  to  have  been  consi- 
dered as  felonies  in  the  earlier  cases  of  our  law.  St  a  n  nd  ford, 
P.  C,  17:  1  East,  P.  C.  c,  8.  §  5.  But  that  doctrine  did 
not  long  prevail,  and  such  attempts  became,  and  still  remain, 
punishable  only  as  high  misdemeanors,  except  as  provided 
against  by  special  acts.  A  person  was  indicted  for  intending 
to  murder  the  master  of  the  rolls;  Mic.  16  Car.  2;  and 
for  offering  money  to  another  to  do  it :  and  another  person 
was  committed  for  lying  in  wait  to  perform  the  murder :  they 
were  punished  by  heavy  fines,  imprisonment,  and  finding 
security  for  their  good  behaviour  for  life,  1  Lev.  146:  1  Sid. 
230. 

Where  an  indictment  is  preferred  for  an  assault  with  intent 
to  murder,  the  intent  as  laid  must  be  fully  established  to 
support  the  indictment.  Where  a  defendant  was  so  charged, 
the  judge  (Lord  Kenyon)  being  of  opinion,  upon  the  facts, 
that  if  death  had  ensued,  the  crime  could  only  have  been  man- 
slaughter, the  defendant  was  acquitted,  Milton s  case,  1  East's 
P.  C.  c.  8.  §  5. 

By  stat.  9  G.  4.  c.  31.  §  11.  persons  maliciously  adminis- 
tering, or  attempting  to  administer,  poison,  or  other  destructive 
thing,  or  maliciously  attempting  to  drown,  suffocate,  or  strangle 
any  person,  or  maliciously  shooting  at  a  person,  or  by  drawing 
a  trigger,  or  by  any  other  means  attempting  to  discharge 
loaded  lire  arms  at  any  person,  or  maliciously  stabbing,  cutting, 
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or  wounding  any  person  with  intent  to  murder,  shall  be  guilty 
of  felony,  and  suffer  death  as  felons:  and  see  tit.  Mayhem. 

I 1 0  MI  X  A  T I  ( ) .  1  )o  m  es  d  aij ,  tit.  Norlh  a  m  pt  on  Sock  ma  n  n  i  dc 
Risden.  The  mustering  of  men ;  also  the  doing  of  homage. 
Cotrcl,  edit.  1727. 

HOMINE  cafto  in  Wit  hern  am  i  um.  A  writ  to  take 
him  that  had  taken  any  bondman  or  woman,  and  led  him  or 
her  out  of  the  country,  so  that  he  or  she  could  not  be  replevied 
according  to  law.  Reg*  Orig.  JoL  79-  ^cc  this  Diet,  tit. 
Withernam* 

HOMINE  EL1GKND0  AD  C  U  ST  OD I F.  ND  AM  PECIAM  SI- 
GIL  LI  pro  MERCATOR1BUS  kditi.  A  writ  directed  to  a  cor- 
poration, for  the  choice  of  a  man  to  keep  one  part  of  the  seal 
appointed  for  statutes  merchants  when  a  former  is  dead,  accord- 
ing to  the  statute  of  Acton- Burnet.    Reg*  Orig.  178. 

HOMINE  reflegiando.  A  writ  to  bail  a  man  out  of 
prison.    F.N.  B.fol.  6:  Reg.  Orig.  foi.  77. 

This  Writ  lies  where  a  person  is  in  prison  (not  by  special 
commandment  of  the  king,  or  his  judges,  or  for  any  crime  or 
cause  irreplevisable) j  directed  to  the  sheriff  to  cause  him  to  be 
replevied ;  in  the  same  manner  that  chattels  taken  in  distress 
may  be  replevied ;  and  if  the  person  be  conveyed  out  of  the 
sheriff's  jurisdiction,  he  may  return,  that  the  defendant  hath 
essoined  the  plaintiff's  body,  so  that  he  cannot  deliver  him ; 
then  the  plaintiff  shall  have  a  capias  in  withernam  to  take  the 
defendant's  body,  and  keep  him  without  bail  or  mainprize  till 
he  produces  the  party*  3  Comm.  129.  c.  8.  And  if  the  sheriff 
return  rum  est  inventus  in  that  writ  against  the  body,  the 
plaintiff  shall  have  a  capias  against  the  defendant's  goods,  &c. 
F.  N.  B.  66:  New  Nat.  Br.  151,  152. 

Where  one  takes  away  secretly,  or  keeps  in  his  custody  an- 
other man  against  his  will,  upon  oath  made  thereof,  and  a 
petition  to  the  lord  chancellor,  he  will  grant  a  writ  of  re~ 
plegiari  facias,  with  an  alias  and  pfurics,  upon  which  the 
sheriff  returns  an  elongatus,  and  thereupon  issues  out  a  capias 
in  withernam:  and  when  the  party  is  taken,  the  sheriff  cannot 
take  bail  for  him  ;  but  the  court  where  the  writ  is  returnable 
may,  if  they  think  lit,  grant  a  habeas  corpus  to  the  sheriff  to 
bring  him  into  court  and  bail  him.    2  Lit.  23. 

In  a  homine  reptegiando  it  hath  been  adjudged,  that  it  doth 
not  differ  from  a  common  replevin,  on  which  the  sheriff  must 
return  a  dcUber art  feci,  or  an  excuse  why  he  doth  not:  that 
where  he  cannot  make  deliverance  if  he  return  an  clongatu$9 
the  defendant  is  not  concluded  by  that  return  to  plead  non 
cepit ;  and  after  the  return  of  an  etongatus,  and  a  capias  in 
withernam,  if  the  defendant  pleads  this  plea,  lie  shall  be  bailed, 
for  the  withcrnar,t  is  no  execution ;  and  after  a  defendant  is 
bailed  upon  the  capias  in  withernam,  there  may  be  a  new 
withernam  against  him.  And  it  was  held,  that  in  a  homine 
reptegiando  after  an  eton gains  returned,  if  the  defendant  comes 
in  gratis,  and  calls  for  a  declaration,  and  pleads  ??on  ccpit.  he 
shall  not  be  obliged  to  give  bail;  but  if  he  come  in  upon  the 
return  of  the  capias,  he  must  give  bail,  and  shall  not  be  ad- 
mitted to  it  till  he  call  for  a  declaration,  and  plead  non  cepit. 
2  SalL  381. 

The  sheriff  returned  an  elongavil  in  a  homine  reptegiando, 
and  then  a  capias  in  withernam  went  forth  ;  afterwards  the 
defendant,  having  entered  an  appearance,  moved  for  a  super- 
sedeas to  the  withernam,  and  offered  to  plead  non  cepit ;  which 
was  opposed,  unless  he  would  give  bail  to  deliver  the  person, 
in  case  the  issue  was  found  against  him :  though  it  was  ruled, 
that  if  any  property  had  been  pleaded  in  the  party,  then  the 
defendant  ought  to  give  bail  to  deliver  him ;  but  he  says  he 
hath  not  the  person,  and  therefore  non  cepit  is  a  proper  plea, 
and  he  shall  put  in  bail  to  appear  dc  die  in  diem.  In  this  ease 
the  defendant  shall  not  be  compelled  to  gage  deliverance;  and 
a  supersedeas  was  granted  to  the  tint  her  nam.    See  4  Mod.  183. 

A  homine  reptegiando  cannot  be  brought  either  bv  the  wife 
herself,  or  by  her  prochein  amy  against  her  husband;  and  the 
nature  and  proceedings  in  the  writ  show  it  to  be  so.  Ch. 
Free,  492. 


This  writ  is  now  seldom  used  to  deliver  a  person  out  of 
custody,  being  superseded  by  the  more  beneficial  effects  of  the 
writ  of  habeas  corpus,  particularly  as  were  extended  by  modern 
acts.    See  tit.  Habeas  Corpus. 

HOM  INES.  A  term  applied  to  a  sort  of  feudatory  tenants 
who  claimed  a  privilege  of  having  their  causes  and  persona 
tried  only  in  the  court  of  their  lords ;  and  when  Gerard  de 
Canvily  anno  5  Ric.  1.  was  charged  with  treason  and  other 
misdemeanors,  he  pleaded  that  he  was  homo  comitis  Johamiis, 
&c,  and  would  stand  to  the  law  and  justice  of  his  court! 
Pa?*och.  Antiq.  152. 

HO  MI  PLAGIUM,  is  used  in  the  laws  of  //.  1.  c.  80.  for 
the  maiming  a  man.  Si  quis  in  dotno  vet  curia  regis  jeceril 
homicidium  vel  homiplagium. 

HOMO.  This  Latin  word  includes  both  man  and  woman, 
in  a  large  or  general  understanding.   2  Inst.  45. 

HOMOLOGATION,  is  when  a  man  cither  expressly  or 
impliedly  ratifies  a  deed  that  formerly  was  null  or  invalid. 
Scotch  Diet. 

Implied  homologation  is  admitted  only  from  some  act  which 
clearly  and  expressly  implies  a  knowledge  and  approbation  of 
the  deed.  The  effect  of  it  on  the  person  homologating  is  to 
give  the  deed  the  same  validity  against  him  and  his  heirs  as  if 
it  had  been  a  perfectly  legal  deed  from  the  first ;  but  against 
third  parties  who  do  not  represent  the  person  homologating, 
the  deed  is  liable  to  all  its  original  objections.  Belts  Scotch 
Law  Diet. 

HOM  STALE.  A  home-stall,  or  mansion-house.  As  in  a 
charter  granted  about  the  5  Ed.  1.    Cow  el. 

HOND-HABEND.  See  Hand  Ilabcnd.  This  bond  also 
signifies  the  right  which  the  lord  hath  of  determining  the 
oftence  in  his  court, 

HONEY,  All  vessels  of  honey  are  to  be  marked  with  the 
name  of  the  owner,  and  be  of  a  certain  content,  under  penal- 
ties; and  if  any  honey  sold  be  corrupted  with  any  deceitful 
mixture,  the  seller  shall  forfeit  the  honey,  &e.  Slat.  23  Eliz. 
c.  S. 

HOXOUR,  is,  besides  the  general  signification,  used  espe- 
cially for  the  more  noble  sort  of  seig?wries,  on  which  other 
inferior  lordships  or  manors  depend,  by  performance  of  some 
customs  or  services  to  those  who  are  lords  of  them  (though 
anciently  honor  and  baronia  signified  the  same  thing).  See 
Spelmarty  in  v.  Honor.  The  manner  of  creating  these  honours 
by  act  of  parliament  may  in  part  be  collected  out  of  the  statute 
of  33  H.  8.  c.  37,  38.  for  erecting  certain  manors  and  posses- 
sions of  the  crown  into  honours. 

In  the  early  times  of  our  legal  constitution,  the  king's 
greater  barons,  who  had  a  large  extent  of  territory  held  under 
the  crown,  granted  out  frequently  small  manors  to  inferior 
persons  to  be  holdcn  of  themselves,  which  do  now  therefore 
continue  to  be  holden  under  a  superior  lord,  who  is  called  in 
such  cases  the  lord  paramount  over  all  these  manors:  and  his 
seignory  is  frequently  termed  an  honour,  not  a  manor,  espe- 
cially if  it  hath  belonged  to  an  ancient  feudal  baron,  or  hath  at 
any  time  been  in  the  hands  of  the  crown.  2  Comm.  91.  c  f. 
See  tit.  Tenure. 

An  honour  ought  to  consist  of  lands,  liberties,  and  fran- 
chises. 1  BidsL  197:  2  Rot.  72.  I  48.  And  it  is  the  most 
noble  seignory,  Co.  LiL  108.  a.  One  or  more  manors  may 
be  parcel  of  an  honour.  2  Rot.  72.  I.  45.  So  a  forest  may  be 
appendant  to  it,    2  Rot.  7S.  t.  3. 

An  honour  originally  shall  be  created  by  the  king.  Co. 
Lit.  108.  a.  Every  honour  must  be  holden  of  the  king. 
R.  1:  But.  IQ5.  And  if  it  be  assigned,  or  granted  over  to 
another,  it  shall  not  be  holden  of  a  subject  For  it  may  be 
granted  by  the  king  to  a  subject*  A  man  may  claim  an 
honour  by  grant,  or  by  prescription.  But  the  king  at  this  day 
cannot  make  an  honour  bv  grant,  without  an  act  of  parlia- 
ment. R.  1 :  Bui.  195,  196:  Co.  Lit.  108.  a.  See  Corvet.  tit. 
Honour. 

The  following  is  a  list  of  honours  within  the  realm,  viz. 


HOR 


Ampthill  (by  stat.  SB  H.  8-  c.  37),  Aqurla  (formerly  Peven- 
$ey),  Arundel  (see  ]>ost),  Abergavenny,  Boloine,  Berkham- 
stead,  Bcaulieu,  Barnard's  Castle,  Bullingbroke,  Barstaple, 
Bononia,  Brecknock,  Brember,  Bedford,  Clare,  Crevecure, 
Gun,  Christehureh,  Cockermouth,  Cormayle,  Candicut,  Caris- 
brook,  Clifford  Castle,  Chester,  Carmarthen,  and  Cardigan, 
Donning  Castle  (by  stat.  37  H.  8.  c.  18,),  Dudley,  and  Dover 
Castle,  Eye,  and  Egrcmond. 

The  honour  of  East  and  West  Greenwich,  Glamorgan, 
Glocester,  Grentmesnil,  Gowcr,  Grafton  (by  stat.  33  H.  8. 
c.  SS.)}  Haganet,  Hampton  Court  (by  stat.  31  H.  8.  c.  5.), 
Huntingdon  (in  Herefordshire),  Heveningham,  Hawenden 
Cattle,  Hertford,  and  Hal  ton,  Lancaster,  Lincoln,  Leicester, 
Lovetot,  Hinckley,  Kingston-upon-Hull  (by  stat,  37  H.  8. 
c.  18.)?  Kington,  and  Folkingham. 

The  honour  of  Montgomery,  Mowbray,  Middleham,  and 
Maidstone,  Nottingham,  Newelhn  or  Ncwelmc,  Oakhampton, 
St.  Osith  (by  stat.  37  /A  8.  c.  18.).  Oxford. 

The  honour  of  Plimpton,  Peverel,  Pickering,  Rakish, 
Richard's  Castle,  Skipton,  Stafford,  Strigul,  Tickhil,  Treman- 
ton,  Totnes,  Theony,  Tamworth. 

The  honour  of  Wigmore,  Willingford,  Westminster  (by 
stat.  37  H.  8.  c.  18.),  Windsor,  Wormgay,  Whinvelton  (in 
Yorkshire),  Weik,  Whitchurch,  and  Warwick^  Webley,  and 
Tutbury. 

The  king  granted  to  a  subject  a  great  manor,  called  an 
honour ,  and  passed  it  by  the  name  of  an  }vonour%  and  well, 

Jenh  277-  pi  99- 

It  is  illegal  to  purchase  honour  (as  a  dukedom)  for  money. 
Vent.  5,    See  tit.  Peers. 

The  Earl  of  Arundel  was  the  only  peer  who  held  his  earl- 
dom by  prescription.    See  tit.  Peers. 

HONOUR-COURTS,  are  courts  held  within  the  honours 
or  manors  last  noticed,  mentioned  in  the  stat.  of  Henry  VIII. 

There  is  also  a  court  of  honour  of  the  earl  marshal  of 
England,  &c,  which  determines  disputes  concerning  prece- 
dency and  points  of  honour.  2  Hawk.  P.  C.  This  court  of 
honour,  which  is  also  exercised  to  do  justice  to  heralds,  is  a 
court  by  prescription,  and  has  a  prison  belonging  to  it,  called 
the  White  Lyon  in  Southwark,  2  Nets.  935.  See  tit.  Court 
of  Chivalry* 

HONOURARY  FEUDS,  are  titles  of  nobility,  descen- 
dible to  the  eldest  son  in  exclusion  of  all  the  rest.  See  tit. 
Tenures. 

HONOURARY  SERVICES,  arc  those  that  are  incident 
to  the  tenure  of  grand  sergeanty,  and  commonly  annexed  to 
some  honour.    Stat.  12  Car.  2.  c2{). 

HONTFON G  EX ETH  EF.  Cum  omnibus  aliis  liberlatihus 
lantummodo  hontfongenethef  mihi  retento,  Charia  Wit.  Co- 
win's  Maiesialsci.    In  Man.  Angl.  1.  par.  Jo.  724. 

This  should  have  been  written  ho?i fan  genet  fief  and  signifies 
a  thief i  taken  with  hondhabend,  i.  e.  having  the  thing  stolen  in 
ins  hand.    Carvel. — See  Backherind* 

HOPCON.  Signifies  a  valley  in  Domesday  Book ;  so  do 
hope,  haw&h,  and  howgh.    Vowel)  edit.  1727- 

HOP-OAST.  By  7  and  8  G.  4.  c.  30.  §  2.  8.  setting  fire 
to,  and  riotously  demolishing,  or  beginning  to  demolish,  any 
hop- oast,  are  capital  felonies. 

HOPS  and  HOP-BINDS,  No  bitter  to  be  used  in  brew- 
ing but  hops.  9  Anne,  c.  12.  §  24.  The  duty  upon  hops  is  a 
branch  of  the  Excise,  and  regulated  by  many  statutes  made  for 
the  purpose.  See  3$  and  40  G.  3.  c.  81.  and  48  G.  3.  c.  134. 
for  preventing  frauds  and  regulating  the  mode  of  pat  king,  bag- 
ging, and  weighing  of  hops.    Also  the  1  and  2  IV.  4.  c.  53. 

By  7  and  8  G.  4.  c.  30.  §  IS.  maliciously  cutting  or  destroy- 
ing hop-binds  is  a  felony,  subjecting  the  offender  to  be  trans- 
ported for  life,  or  not  less  than  seven  years,  or  to  be  imprisoned 
not  exceeding  four  years,  and,  if  a  male,  whipped. 

HOR  A  AUROR/E.  The  morning  bell,  or  what  we  now 
call  the  four  o'clock  bell,  was  anciently  called  hora  aurom  ;  as 


our  eight  o'clock  bell,  or  the  bell  in  the  evening,  was  called 
ignilegium  or  coverfeu,  Cowel. 

HORDERA,  from  the  Sax.  hord}  thesaurus.^  A  trea- 
surer :  and  hence  we  have  the  word  hord  or  hoard,  as  used  for 
treasuring  or  laying  up  a  thing.    Leg.  Adelston,  cap.  2. 

HORDERIUM.  A  hoard,  a  treasury,  or  repository.  L. 
Canuti,  cap.  104. 

HORDEUM  PALMALE.  Beer-barley,  which  in  Nor- 
folk is  called  sprat -barley,  and  battledore -barley ;  and  in  the 
marches  of  Wales,  cymridge,  it  being  broader  in  the  ear,  and 
more  like  a  hand  than  the  common  barley,  which  in  old  deeds 
is  called  kordeum  auadragesimale*  Coweh 

IIORESTI.  The  people  of  Angus-upon-thc-Tay,  or  High- 
landers. 

HORNE-REAM.    Sec  Timber. 

HORNEGELD,  from  the  Saxon  word  horn,  cornu,  and  geld 
solutio.~\  A  tax  within  a  forest  to  be  paid  for  horned  beasts. 
Cronip.  Jurisd.  197*  And  to  be  free  thereof  is  a  privilege 
granted  by  the  king  unto  such  as  he  thinketh  good.  Cotvel, 
edit.  1727- 

HORN  WITH  HORN,  or  HORN  UNDER  HORN. 
The  promiscuous  feeding  of  bulls  and  cows,  or  all  horned 
beasts,  that  are  allowed  to  run  together  upon  the  same  com- 
mon. Spelman.  To  which  may  be  added,  that  the  common- 
ing  of  cattle  horn  with  horn  was  properly  when  the  inhabit- 
ants of  several  parishes  let  their  common  herds  run  upon  the 
same  open  spacious  common,  that  lav  within  the  bounds  of 
several  parishes ;  and  therefore,  that  there  might  be  no  dispute 
upon  the  right  of  tithes,  the  bishop  ordains  that  the  cows 
should  pay  all  profit  to  the  minister  of  the  parish  where  the 
owner  lived,  &c.  Cowel. 

HO  RN  AG  I UM.    Hornegeld.    See  that  title. 

HORNERS.  No  stranger  was  to  buy  any  English  horns 
gathered  or  growing  in  London,  or  within  twenty-four  miles 
thereof,  bv  the  4  Ed*  4.  c.  8.    See  tit.  London* 

HORN  GELD.    See  Hornegeld. 

HORNING,  Letters  of.  Warrants  for  charging  persons 
in  Scotland  to  pay  or  perform  certain  debts  or  duties ;  pro- 
bably so  termed  from  being  originally  proclaimed  by  the  horn 
or  trumpet. 

MORS  DE  SON  FEE,  Fr.  i.  e.  out  of  his  fee.]  An 
exception  to  avoid  an  action  brought  for  rent  or  services,  &c. 
issuing  out  of  land,  by  him  that  pretends  to  be  the  lord ;  for 
if  the  defendant  can  prove  that  the  land  is  without  the  compass 
of  his  fee^  the  action  falls.  Broke.  In  an  avowry,  a  stranger 
may  plead  generally  hors  de  son  fee ;  and  so  may  tenant  for 
years ;  and  such  stranger  to  the  avowry,  being  made  a  party., 
is  at  liberty  to  plead  any  matter  in  abatement  of  it.  9  Hep.  30: 
l2  Mod.  104,  A  tenant  in  fee-simple  ought  either  to  disclaim, 
or  plead  hors  de  son  Jee.  1  Danv.  Abr.  655 :  vide  9  Rep. 
Bucknel's  case,  22  H.  6.  2,  3  :  Keihv.  73.  14:  Ass.  pi.  13: 
Co.  LiL  1.6:2  Mod.  103,  104 :  and  14  Fin.  Abr.  tit.  Hors  de 
son  fee.    See  tit.  Pleading. 

HORSE-BREAD.  Inn-keepers  shall  not  make  horse- 
bread.  13  Rie.  2.  st.  1.  c.  8 :  4  H.  4.  c.  25,  Permitted  to  bake 
horse-bread.    32  H.  8.  c.  41. 

HORSES. 

Persons  having  lands  of  inheritance  in  parks,  &e.  were 
ordered  to  keep  two  mares  apt  to  bear  foals  thirteen  hands  high, 
for  the  increase  of  the  breed  of  horses,  on  pain  of  40$.  for 
every  month  they  are  wanting;  and  not  suffer  them  to  be 
leaped  by  stoned  horses  under  fourteen  hands,  on  a  certain 
penalty  by  27  H.  8.  c.  6\  And  for  the  preservation  of  a  strong 
breed  of  horses,  stone  horses  above  two  years  old  are  directed 
to  be  fifteen  hands  high,  or  they  shall  not  be  put  into  forests  or 
commons  where  mares  are  kept,  upon  pain  of  forfeiture ;  and 
scabbed  or  infected  horses  shall  not  be  put  into  common  fields, 
under  the  penalty  of  10,?.,  leviable  by  the  lord  of  the  leet, 
32       8.  c.  13.  still  in  force. 


HORSES. 


H  0  R 


To  prevent  horses  being  stolen  and  sold  in  private  places, 
the  2  and  3  P.  $  M.  c.  7-  provides,  that  owners  of  fairs  and 
markets  shall  appoint  toll- takers  or  book-keepers,  who  are  to 
enter  the  names  of  buyers  and  sellers  of  horses,  &c.    And  to 
alter  the  property,  the  horses  must  be  rid  or  stand  in  the  open 
fair  one  hour;  and  all  the  parties  to  the  contract  must  be 
present  with  the  horse.    And  by  31  Eliz.  &  12,  sellers  of 
horses  are  to  procure  vouchers  of  the  sale  to  them ;  and  the 
names  of  the  buyer,  seller,  and  voucher,  and  price  of  the  horse, 
arc  to  be  entered  in  the  toll- taker's  book,  and  a  note  thereof 
delivered  to  the  buyer ;  and  if  any  person  shall  sell  a  horse 
without  being  known  to  the  book-keeper,  or  bringing  a 
voucher;  or  if  any  one  shall  vouch  without  knowing  the  seller; 
or  the  book-keeper  shall  make  an  entry  without  knowing 
either,  in  either  of  these  cases  the  sale  is  void,  and  a  for- 
feiture is  incurred  of  5/.;  and  the  said  statute  provides  that  a 
horse  stolen,  though  sold  according  to  the  direction  of  the  act, 
may  be  redeemed  and  taken  by  the  owner  within  six  months, 
repaying  the  buyer  what  he  shall  swear  he  gave  for  the  same. 
2  Comm.  450 :  and  sec  2  Stark,  76. 

By  various  acts  duties  are  imposed  in  Great  Britain  and 
Ireland  upon  horses  kept  for  drawing  carriages,  or  for  riding, 
or  letting  out  to  hire,  race  horses,  &c. 

By  26  G.  3.  c.  71,  ("passed  to  put  a  stop  to  the  practice  of 
stealing  horses  for  the  sake  of  their  hides)  no  person  shall  keep 
any  place  for  slaughtering  any  horse  or  other  cattle,  not  killed, 
for  butcher's  meat,  without  taking  out  a  licence  at  the  general 
quarter  sessions,  to  be  granted  upon  a  certiticate  of  the  minister 
and  churchwardens  that  the  person  applying  is  proper  to  be 
trusted  with  the  carrying  on  such  business-    §  1. 

Such  licence  to  be  signed  by  the  justices  at  sessions,  and  a 
copy  entered  in  a  book  to  be  kept  for  that  purpose  by  the  clerk 
of  the  peace,  and  all  persons  so  licensed  shall  cause  to  be 
painted  over  their  gates  their  name  and  the  words  f<  licensed 
for  slaughtering  horses  pursuant  to  an  act  passed  in  the  26th 
George  III."  §2. 

Every  occupier  of  such  licensed  slaughter-house  shall,  six 
hours  previous  to  the  slaughtering  any  live  horse,  or  to  the 
flaying  any  horse  brought  dead  to  the  slaughtering-house, 
give  notice  in  writing  to  the  after-mentioned  inspector,  who  is 
to  take  an  exact  account  of  the  height,  age,  colour,  and  par- 
ticular marks  of  every  horse,  &c,  and  keep  the  same  in  a  book 
Tsee  §  5*~\ :  and  no  such  horse  shall  be  slaughtered  or  flayed 
but  between  eight  in  the  morning  and  four  in  the  evening, 
from  October  to  March,  both  inclusive,  and  between  six  in  the 
morning  and  eight  in  the  evening  from  April  to  September, 
both  inclusive.    §  3, 

Every  person  so  licensed  shall  at  the  time  any  horse,  &c. 
shall  be  brought,  make  an  entry  in  a  book  of  the  name  and 
abode,  and  profession  of  the  owTner}  and  also  of  the  person  who 
shall  bring  the  same  to  be  slaughtered  or  flayed,  and  the 
reason  why  the  same  is  so  brought ;  which  book  shall,  at  all 
times,  be  open  for  the  examination  of  the  inspector,  and  pro- 
duced before  any  justice,  when  required.    §  4. 

The  parishioners  in  vestry  shall  annually  or  oftener  appoint 
one  or  more  persons  to  be  inspectors  of  such  slaughtering 
house.  And  in  case  such  inspector  shall  upon  examination  of 
any  horse,  &c.  intended  to  be  slaughtered  believe  that  such 
horse,  Sec.  is  free  from  disease,  and  in  a  sound  and  serviceable 
state,  or  that  the  same  has  been  stolen,  he  shall  prohibit  the 
slaughtering  such  horse,  &c.  for  not  exceeding  eight  days;  and 
in  the  mean  time  shall  cause  an  advertisement  to  be  inserted 
in  some  public  newspaper  twice  or  oftener  (unless  the  owner 
of  such  horse  shall  sooner  claim  the  same)  at  the  expense  of 
the  occupier  of  such  slaughtering- house ;  who,  on  refusal  to 
pay  the  same,  shall  forfeit  double  the  amount,  to  be  raised  by 
distress.    §  5, 

Every  inspector  may  at  all  times  in  the  day  or  night,  but  if 
in  the  night,  then  in  the  presence  of  a  constable,  enter  into 
and  inspect  any  place  kept  for  slaughtering  horses  by  li-  i 


censed  persons,  and  take  an  account  of  the  horses,  &c.  there. 

§  6. 

In  case  any  person  offering  to  sale  or  bringing  any  horse 
&c.  to  be  slaughtered  or  flayed  shall  refuse  to  give  an  account 
of  himself,  or  of  the  means  the  same  came  into  his  possession 
or  if  there  be  reason  to  suspect  that  such  horse,  &e.  is  stolen' 
such  person  shall  be  carried  before  a  justice  of  peace,  who  shall 
commit  him  for  not  more  than  six  days  to  be  further  examined 
and  if  such  justice  shall  be  satisfied  that  such  horse,  &&  U 
stolen,  the  person  bringing  the  same  is  to  be  committed  to  gaol 
to  be  dealt  wu'th  according  to  law,    §  7. 

Any  person  keeping  such  slaughtering-house  transgressing 
the  rules  before  laid  down  by  the  act,  shall  be  guilty  of  felony 
and  punished  by  fine  and  imprisonment,  and  such  corporal 
punishment  by  whipping,  or  shall  be  transported  for  not  more 
than  seven  years,  as  the  court  shall  direct.    §  8. 

Any  such  person  destroying  or  defacing  with  lime,  or  bury- 
ing the  hide  or  skin  of  any  horse,  &c,  or  being  guilty  of  any 
offence  against  this  act  for  which  no  punishment  or  penalty  is 
provided,  shall  be  adjudged  guilty  of  a  misdemeanor,  and 
punished  by  fine  and  imprisonment,  and  such  corporal  punish- 
ment by  whipping,  as  the  court  shall  direct.    §  9. 

Making  false  entries  subjects  the  party  to  a  forfeiture  not 
exceeding  20/.,  nor  less  than  10/.,  to  be  levied  by  distress; 
half  to  the  informer  and  half  to  the  poor;  and  in  case  the 
offender  shall  not  have  effects  to  the  amount  of  the  penaltv,  he 
may  be  committed  to  hard  labour  in  the  house  of  correction 
for  not  more  than  three  months,  nor  less  than  one.    §  10. 

The  book  of  the  inspector  shall  be  produced  at  every  general 
quarter  sessions.    §  10. 

If  any  person  shall  occasionally  lend  any  barn  or  place  for 
slaughtering  any  horse,  &c,  without  taking  out  such  licence, 
he  shall  forfeit  not  more  than  20/.,  nor  less  than  10/.,  half  to 
the  informer  and  half  to  the  poor ;  or  be  committed  to  gaol  for 
not  more  than  three  months,  nor  less  than  one,  unless  the 
penalty  is  sooner  paid.    §  13. 

This  act  does  not  extend  to  curriers,  &c-,  nor  to  furriers, 
nor  persons  killing  horses,  Sec.  to  feed  their  own  dogs.    §  14. 

If  any  currier,  tanner,  &c.  shall,  under  colour  of  their  trades, 
knowingly  kill  any  sound  horse,  or  boil  the  flesh  thereof  to 
sell,  such  tradesman  becomes  an  offender  under  the  act,  and 
shall  forfeit  not  more  than  20/.,  nor  less  than  10/.    §  15* 

[The  forms  of  the  several  convictions  are  specified  in  the 
actT] 

By  the  7  and  8  G.  4.  c.  29.  §  25.  stealing,  or  killing  with 
intent  to  steal,  the  carcase  or  skin,  of  any  hur^se,  mare,  gelding, 
colt,  or  filly,  was  a  capital  felony;  but  by  the  2  and  3  W.  4, 
c  26\  transportation  for  life  has  been  substituted  for  the  punish- 
ment of  death. 

By  7  and  8  G.  4.  c,  30.  §  lG.  maliciously  killing,  maiming, 
or  wounding  any  cattle,  is  a  felony,  punishable  with  trans- 
portation for  life,  or  imprisonment. 

HORSE  RACES,  for  small  sums,  having  encouraged  idle- 
nesSj  and  impoverished  the  meaner  sort  of  people,  it  is  enacted, 
that  no  person  shall  run  any  horse  at  a  race  unless  it  be  hi* 
owTn,  nor  enter  more  than  one  horse  for  the  same  plate,  upon 
pain  of  forfeiting  the  horses ;  and  no  plate  is  to  be  run  for 
under  50/.  on  the  penalty  of  500/,  Also  every  horse  race  must 
be  begun  and  ended  in  the  same  day,  &c.    13  G.  2.  c.  19* 

Horses  at  races  to  be  entered  by  the  owners.  13  G.  2.  c.  19- 
Horse-racing  with  horses  carrying  small  weights,  prohibited* 
lb.  Horses  may  run  for  the  value  of  50/.  with  any  weight 
and  at  any  place.    18  G*  2.  c.  34.  §  11. 

A  plaintiff  shall  not  be  allowed  to  recover  a  wager  on  such 
a  horse-race  as  is  illegal  within  the  statute.  4  Term  Rep.  h 
A  match  for  25/.  a  side  is  a  match  for  bOL  See  further  this 
Diet.  tits.  Gamijig)  Wager* 

HORSTILERS,  Fr.  hostiUiers.*]  Is  used  for  innkeepers: 
and  in  some  old  books  the  word  hostlers  is  taken  in  the  same 
sense,    Stat.  31  Ed.  3.  c.  2. 


HOSPES  GENERALIS.  A  great  chamberlain-  Volumus, 
quantum  ad  hospitia  pertinef,  omnes  indifferenter  nosiro  hospiti 
cenerali  obediant,  &c.    Du  Cange. 

HOSPITALLERS,  Hospitalarii.^  Were  the  knights  of  a 
religious  order,  so  called  because  they  built  an  hospital  at 
Jerusalem,  wherein  pilgrims  were  received.  To  these  Pope 
Clement  transferred  the  Templars,  which  order,  by  a  council 
held  at  Vienne  in  France,  he  suppressed,  for  their  many  and 
great  offences.  The  institution  of  their  order  was  first  allowed 
by  Pope  Gelasus  the  Second,  anno  1118,  and  confirmed  in  this 
kingdom  by  parliament,  and  had  many  privileges  granted  them, 
as  immunities  from  payment  of  tithes,  &c.  Their  privileges 
were  reserved  to  them  by  Magna  Chart  a,  c.  37-,  and  the 
right  of  the  king's  subjects  vindicated  from  the  usurpation  of 
their  jurisdiction  by  the  statute  of  JVestm.  2.  c.  43,  Their  chief 
abode  for  many  years  was  in  Malta,  an  island  given  them  by 
the  Emperor  Charles  V.  after  they  were  driven  from  Rhodes 
by  Solyman  the  Magnificent,  Emperor  of  the  Turks,  where- 
upon they  obtained  the  name  of  Knights  of  Malta,  All  the 
lands  and  goods  of  these  knights  here  in  England  were  given 
to  the  king  by  32  //.  8.  c.  34.  See  Mon.  Angl.  2.  par.  Jot. 
489:  Tko.  WaUingh*  in  Hist.  E.  II.z  Stotve's  Ann.  tk  See 
tit.  Knights  Templars. 

HOSPITALS 

Are  either  aggregate,  in  which  the  master  or  warden  and 
his  brethren  have  the  estate  of  inheritance ;  or  sole,  in  which 
the  master,  &c,  only  has  the  estate  in  him,  and  the  brethren 
or  sisters,  having  college,  and  common  seal  in  them,  must  con- 
sent, or  the  master  alone  has  the  estate,  not  having  college,  or 
common  seah  So  hospitals  are  eligible,  donative,  or  presenta- 
tive.    I  Inst.  342.  a. 

The  master  of  the  hospital,  who  has  college,  and  common 
*eal,  may  have  a  writ  of  right;  for  the  right  and  inheritance 
is  in  him.  If  he  has  no  college,  or  common  seal,  he  may  have 
a  juris  utrum.    Co.  Lit.  341.  b.  342.  a. 

Any  person  seised  of  an  estate  in  fee  simple  may,  by  deed 
enrolled  in  Chancery,  erect  and  found  an  hospital  for  the  sus- 
tenance and  relief  of  the  poor,  to  continue  for  ever,  and  place 
such  heads,  &c<,  therein  as  he  shall  think  fit ;  and  such  hospi- 
tal shall  be  incorporated,  and  subject  to  such  visitors,  &c,  as 
the  founder  shall  nominate  ;  also  such  corporations  have  power 
to  take  and  purchase  lands  not  exceeding  2001.  per  annum,  so 
as  the  same  be  not  holden  of  the  king,  &e.,  and  to  make  leases 
for  twenty-one  years,  reserving  the  accustomed  yearly  rent. 
But  no  hospital  is  to  be  erected,  unless  upon  the  foundation  it 
be  endowed  with  lands  or  hereditaments  of  the  clear  yearly 
value  of  10/,  per  annum.  39  Eliz.  c.  5.,  made  perpetual  by 
21  Jac.  I.  c.  1.  §  1, 

It  has  been  adjudged,  upon  this  statute,  that  if  lands  given 
to  an  hospital  be,  at  the  time  of  the  foundation  or  endowment, 
of  the  yearly  value  of  200/.  or  under,  and  afterwards  they 
become  of  greater  value  by  good  husbandry,  accidents,  &c, 
they  shall  continue  good  to  be  enjoyed  by  the  hospital,  alt  hough 
they  be  above  the  yearly  value  of  200/.  And  goods  and  chat- 
tels (real  or  personal)  may  be  taken  of  what  value  soever. 
2  Inst.  722.  And  if  one  give  his  land  then  worth  10/,  a  year 
to  maintain  the  poor,  &c,  and  the  land  after  comes  to  be  worth 
100/.  a  year,  it  must  all  of  it  be  employed  to  increase  their 
maintenance,  and  none  of  it  be  converted  to  private  use. 
8  Rep.  130. 

If  a  devise  be  to  the  poor  people  maintained  in  the  hospital 
of  St.  Lawrence  in  Reading,  Sec.  (where  the  mayor  and  bur- 
gesses capable  to  take  in  mortmain,  do  govern  the  hospital), 
albeit  the  poor,  not  being  a  corporation,  are  not  capable  by  that 
name  to  take ;  yet  the  devise  is  good ;  and  commissioners 
appointed  to  inquire  into  lands  given  to  hospitals,  &c>,  may 
order  him  that  hath  the  land  to  assure  it  to  the  mayor  and 
burgesses,  for  the  maintenance  of  the  hospital-  43  Eliz.  p.  1 . 
See  tits.  Charitable  Uses,  Mortmain. 
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A  gift  must  be  to  the  poor,  and  not  to  the  aged  or  impo- 
tent of  such  a  parish,  without  expressing  their  poverty ;  for 
poverty  is  the  principal  circumstance  to  bring  the  gift  within 
the  stat.  of  43  Eliz.  c.  4.  Although,  at  common  law,  a  corpo- 
ration may  be  of  an  hospital,  that  is,  in  potestatc  of  certain  per- 
sons to  be  governors  of  the  hospital,  and  not  of  the  persons 
placed  therein.  The  safest  way  upon  the  stat.  39  Elk.  c.  5. 
is  first  to  prepare  the  hospital,  and  to  place  the  poor  therein, 
and  to  incorporate  the  persons  therein  placed ;  and  after  the 
incorporation,  to  convey  the  lands,  tenements,  &c,  to  the  said 
corporation,  by  bargain  and  sale,  or  otherwise,  between  the 
founder  of  the  one  part,  and  the  master  and  brethren,  &c.,  of 
the  other  part,  in  consideration  of  5s.  in  hand  paid  by  the 
master  of  the  said  hospital,  &c,  2  lust.  724,  725.  And  the 
founder  cannot  erect  an  hospital  for  years,  lives,  or  any  other 
limited  time,  but  it  must  be  for  ever,  according  to  the  $9  Elk. 
c.  5.    See  10  Rep.  17.  34. 

The  43  Eliz.  c.  4.  under  which  commissions  may  be  awarded 
to  certain  persons  to  inquire  of  lands  or  goods  given  to  hospi- 
tals ;  and  the  lord  chancellor  is  empowered  to  issue  commissions 
to  commissioners  for  inquiring,  by  a  jury,  of  all  grants,  alines, 
breaches  of  trust,  Sec,  of  lands  given  to  charitable  uses,  dues 
not  extend  to  lands  given  to  any  college  or  hall  in  the  univer- 
sities, &c,  nor  to  any  hospital  over  which  special  governors  are 
appointed  by  the  founders;  and  it  shall  not  be  prejudicial  to 
the  jurisdiction  of  the  bishop  or  ordinary,  as  to  his  power  of 
inquiry  into  and  reforming  abuses  of  hospitals,  by  virtue  of 
I  the  2  FL  5,  St.  I,  c.  h  $c>  See  also  statutes  58  G.  3.  c.  9!  : 
and  59  &  3.  cc.  81.  91  :  and  this  Diet.  tit.  Charitable 
Uses* 

The  commissioners  under,  43  Eliz.  c.  4.  may  order  houses  to 
be  repaired  by  those  who  receive  the  rent ;  see  that  the  lands 
be  let  at  the  utmost  rent ;  and  on  any  tenant's  committing 
waste,  by  cutting  down  and  sale  of  timber,  they  may  decree 
satisfaction,  and  that  the  lease  shall  be  void.   Hit.  J 1  Car. 
■  Where  money  is  kept  back,  and  not  paid,  or  paid  where  it 
should  not,  they  have  power  to  order  the  payment  of  it  to  the 
right  use ;  and  if  money  is  detained  in  the  hands  of  executors, 
j  &c.,  any  great  length  of  time,  thev  may  decree  the  money  to  be 
|  paid,  with  damages  for  detaining  it.    Duke  Read.  123.  See 
4  Rep.  1 04. 

The  Hospital  of  St.  Cross,  near  Winchester,  and  several 
other  large  hospitals,  were  anciently  founded  by  particular 
statutes  or  acts  of  parliament.  King  Charles  I.  granted  to 
the  mayor  and  commonalty  of  London  the  keeping  of  Bethlem 
Hospital,  and  the  manors  and  lands  belonging  to  it.  The  hos- 
pital in  London  for  foundling  children,  under  the  care  of 
governors  and  guardians,  who  may  purchase  lands  or  tenements 
to  the  value  of  4000/.  a  year;  and  they  are  to  receive  as  manv 
such  children  as  they  think  fit,  which  may  be  brought  to  the 
hospital,  and  shall  there  be  bred  up  and  employed,  or  placed 
apprentice  to  any  trade,  or  the  sea  service,  the  males  till  the 
age  of  twenty-four,  and  the  females  till  twenty-one.  They 
may  likewise  be  let  out  or  hired,  &c.  See  13  G.  2.  c.  2Q: 
29  G.  2.  c.  2y.  §  13 :  30  G.  2.  c.  26.  §  14.  See  also  13  G.  3. 
c.  82.  regulating  lying-in  hospitals,  and  ordering  them  to  be 
licensed.  As  to  hospitals  or  asylums  for  lunatics  in  England, 
see  tit.  Idiots  and  Lunatics.  As  to  county  hospitals  and  infirm- 
aries in  Ireland,  see  5  G.  3.  c.  QO:  25  G.  3.  c.  39:  acts  of 
j  the  Irish  parliament,  and  the  acts  45  G.  3.  c.  Ill :  46  G.  3. 
c.  95  :  47  G.  3.  St.  1.  c.  44.  and  si.  2.  c.  50 :  48  G.  3.  c.  1 13  : 
49  G.  3.  c.  36:  54  G.  3.  c.  62  :  58  G.  3.  c.  4?:  59  G.  3. 
c.  41 ;  3  and  4  W.  4.  c.  Q2 :  passed  since  the  Union.  See  fur- 
ther tits.  Charitable  Uses,  Corporation,  1.  IV.,  Mot  twain. 

HOSP1TALAR1A.    See  Hostilaria. 

HOSPITI UM,  otherwise  hostagium.  Procuration,  or  visita- 
'  tion-monev.  Neubrigensis,  lib.  4.  c.  14  :  Brotiipton,  fol.  1193- 
IIOSTELLAGIUM.    A  right  to  have  lodg  ing  and  enter- 
tainment ;  reserved  by  lords  in  the  houses  of  their  tenants. 
Cart ula r.  Radinges,  MS  157- 
j     HOSTELER,  or  HOSTLER,  hostellarius.    From  the  Fr. 
4Q 
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hosteler)  i.  e,  hospe$.~\  An  innkeeper,  see  9  Ed.  3.  st.  2.  c.  II  ! 
S1  Ed.  3.  st.  2.  e.  2. 

HOSTi-iRIUM.  A  hoc,  an  instrument  well  known.  Chart. 
Aiti  iff. 

HOSTLE.  Host  bread,  or  consecrated  wafers  in  the  Holy 
Eucharist;  and  from  this  word  hostia,  Somner  derives  the  Sax. 
husd,  used  lor  the  Lord's  supper,  and  Itustan,  to  administer 
the  sacrament,  which  were  kept  long  in  our  old  English,  under 
housel,  and  to  housal    Parock.  Antiq.  270. 

Shakspcare  uses  the  term  nnkouscled,  &c.,  in  Hamlet  ;  mean- 
ing that  his  father  gave  up  the  ghost  without  having  the  holy 
bread,  or  sacrament,  administered  to  him.  See  Fabians  Chron. 
edit.  1516.  fol.  14. 

HOSTILARIUS.    An  hospitaller. 

HOSTILARIA,  HOSPITALARIA,  A  place  or  room 
in  religious  houses,  allotted  to  the  use  of  receiving  guests  and 
strangers;  for  the  care  of  which  there  was  a  peculiar  officer 
appointed,  called  hosiiUarius}  and  kospitalarius.  Cart.  Eccl. 
Ely  MSS\ 

HOST  R ICUS,  an  star  cits,  from  the  Latin  astur.~\  A  gos- 
hawk.    Parock.  A  nit  if.  p.  5i)Q. 

HOTCHPOT,  in  partem  posit  io.^  A  word  brought  from 
the  Vv.  hotchcpol,  used  for  a  confused  mingling  of  divers  things 
together,  and  among  the  Dutch  it  signifies  flesh  cut  into  pieces, 
and  sodden  with  herbs  or  roots  ;  but,  by  a  metaphor,  it  is  a 
blending  or  mixing  of  hinds  together  given  in  marriage  with 
other  lands  in  fee  falling  by  descent ;  as  if  a  man  seised  of 
thirty  acres  of  land  in  fee,  hath  issue  only  two  daughters,  and 
he  gives  with  one  of  them  ten  acres  in  marriage  to  the  man 
that  marries  her,  and  dies  seised  of  the  other  twenty  acres ; 
now  she  that  is  thus  married,  to  gain  her  share  of  the  rest  of 
the  land,  must  put  her  part  given  in  marriage  into  hotchpot, 
i.  e.  she  must  refuse  to  take  the  sole  profits  thereof,  and  cause 
her  land  to  be  mingled  with  the  other,  so  that  an  equal  divi- 
sion may  be  made  of  the  whole  between  her  and  her  sister,  as 
if  none  hud  been  given  to  her;  and  thus  for  her  ten  acres  she 
shall  have  fifteen,  otherwise  the  sister  will  have  the  twenty 
acres  of  which  her  father  died  seised.  Lit.  55  :  Co.  Lit.  lib.  3. 
c.  \2. 

There  is  also  a  bringing  of  money  into  hotchpot,  upon  the 
clauses  and  within  the  intent  of  the  statute  for  distribution  of 
intestates'  estates.  22  and  23  Car.  2.  c.  1 0.  Where  a  certain 
sum  is  to  be  raised,  and  paid  to  a  daughter  for  her  portion,  by 
a  marriage  settlement,  this  has  been  decreed  to  be  an  advance- 
ment by  the  father  in  his  life-time,  within  the  meaning  of  the 
statute,  though  future  and  contingent ;  and  if  the  daughter 
would  have  any  further  share  of  her  father's  personal  estate, 
she  must  bring  this  money  into  hotchpot,  and  shall  not  have 
both  the  one  and  the  other.  1  Eq.  Abr,  253*  See  2  Fern. 
638.  and  this  Diet.  tit.  Executor,  V.  8. 

By  the  custom  of  London  there  is  likewise  a  term  of  hotch- 
pot, where  the  children  of  a  freeman  are  to  have  an  equal  share 
of  one  third  part  of  his  personal  estate  after  his  death.  Prcccd. 
Chanc.  $f    See  tit.  London,  and  tit.  Executor,  V,  9- 

There  is  also  in  the  civil  law  collatio  honorum,  answering  to 
this,  whereby  if  a  child  advanced  by  the  father,  do  after  his 
father's  decease  challenge  a  child's  part  with  the  rest,  he  must 
call  in  all  that  he  had  formerly  received,  and  then  take  out  an 
equal  share  with  the  others.  GorvelL 

See  further  Britlon,  c.  72  :  Lit,  §  267,  268:  2  Comm.  190. 
517-  and  this  Diet.  tit.  Parceners, 

HOT-HOUSE.    See  Gardens. 

HOVEL,  mandra.~]  A  place  wherein  husbandmen  set 
their  ploughs  and  carts  out  of  the  rain  or  sun.  Law  Lat. 
Diet. 

HOUGHING  OF  CATTLE.  See  tit.  Malicious  Inju- 
ries. In  Scotland  this  is  capital  by  the  act  \606,  c.  5.  and  in 
Ireland  by  the  9  C  4.  c.  56.  §  17. 

HO  U  N SLOW- H E  AT  H,    A  large  heath,  containing 
acres  of  ground,  and  extending  into  several  parishes;  so  much 
thereof  as  is  in  the  kings  inheritance,  and  fit  for  pasture, 


meadow,  or  other  several  grounds,  shall  be  of  the  nature  of 
copyhold  lands ;  or  the  steward  of  the  manor  may  let  it  for 
twenty-one  years,  &C,  and  the  lessees  may  improve  the  same. 
StaL  37  H.  8.  c.  2. 

HOUR,  hora.~\  Is  a  certain  space  of  time  of  sixty  minutes, 
twenty- four  of  which  make  the  natural  day.  It  is  not  material 
at  what  hour  of  the  day  one  is  born.  Co.  Lit.  \  35.  See  tits. 
Age,  Fraction,  Time. 

HO  USAGE.  A  fee  paid  for  housing  goods  by  a  carrier, 
or  at  a  wharf  or  t^uay,  Sec.   Shep.  Epit.  1725. 

HOUSE,  domus.~]  A  place  of  dwelling  or  habitation; 
also  a  family  or  household.  Every  man  has  a  right  to  air  and 
light  in  his  own  house ;  and  therefore,  if  any  thing  of  infec- 
tious smell  be  laid  near  the  house  of  another,  or  his  lights  be 
stopped  up  and  darkened  by  buildings,  &c-,  they  are  nuisances 
punishable  by  our  laws.  3  Inst.  231  :  1  Dan  v.  Abr.  173,  But 
for  a  prospect,  which  is  only  matter  of  delight,  no  action 
will  lie  for  its  being  stopped,  9  Rep-  58.  See  tits.  Lights, 
Nuisance. 

The  dwelling-house  of  every  man  is  as  his  castle ;  there- 
fore, if  thieves  come  to  a  man's  house  to  rob  or  kill  him,  and 
the  owner  or  his  servant  kill  the  thieves  in  defending  him  and 
his  house,  that  is  not  felony,  nor  shall  he  forfeit  any  thing, 
2  Insi.  31 6.  See  tit.  Homicide.  A  man  ought  to  use  his 
own  house  so  as  not  to  damnify  his  neighbour ;  and  one  may 
compel  another  to  repair  his  house,  in  several  cases,  by  the  writ 
de  domo  reparanda,  1  Salt.  Rep.  360.  Doors  of  a  house 
may  not  he  broken  open  on  arrests,  unless  it  be  fur  treason,  or 
felony,  &c.  H.  P.  C.  137  :  Phwd.  5  :  5  Rep.  $i.  See  tit. 
Arrest. 

Several  things  have  been  resolved  on  the  subject,  as  to  the 
protection  a  man's  house  affords  him,  as,  1.  That  every  man'* 
house  is  as  his  castle,  as  well  to  defend  him  against  injuries 
as  for  his  repose.  2,  Upon  recovery  in  any  real  action  or 
ejectment,  the  sheriff  may  break  the  house  and  deliver  seisin, 
&e.,  to  the  plaintiff,  the  writ  being  habere  facias  seisinmn  or 
possessionem;  and,  after  judgment,  it  is  not  the  house  of  the 
defendant  in  right  and  judgment  of  law.  3.  Jn  all  cases, 
where  the  king  is  party,  the  sheriff  (if  no  door  be  open)  may 
break  the  party's  house  to  take  him,  or  to  execute  other  pro- 
cess of  the  king,  if  he  cannot  otherwise  enter;  but  he  ought 
first  to  signify  the  cause  of  his  coming,  and  request  the  door 
to  be  opened;  and  this  appears  by  the  stat.  Westm.  1.  c.  17m 
which  is  only  in  affirmance  of  the  common  law ;  and,  without 
default  in  the  owner,  the  law  will  not  suffer  a  house  to  be 
broken.  4.  In  all  cases,  when  the  door  is  open,  the  sheriff  may 
enter  and  make  execution  at  the  suit  of  any  subject,  either  of 
body  or  goods;  but  otherwise,  wdiere  the  door  is  shut,  there 
he  cannot  break  it  to  execute  process  at  the  suit  of  a  subject, 
5.  Though  a  house  is  a  castle  for  the  owner  himself  and  his 
family,  and  his  own  goods,  &c,  yet  it  is  no  protection  for  a 
stranger  flying  thither,  or  the  goods  of  such  a  one,  to  prevent 
lawful  execution;  and  therefore,  in  such  case,  after  request  to 
enter,  and  denial,  the  sheriff  may  break  the  house-  5  Rep. 
91.  a.  to  93,  a. 

From  the  particular  and  tender  regard  which  the  law  of 
England  has  to  a  man's  house,  arises  in  part  the  animadver- 
sion of  the  law  upon  eaves-droppers,  nuisancers,  and  incendi- 
aries; and  to  this  principle  it  must  be  assigned  that  a  man 
may  assemble  people  together  lawfully  (at  least,  if  they  do  not 
exceed  eleven),  without  danger  of  raising  a  riot,  rout,  or 
unlawful  assembly,  in  order  to  protect  and  defend  his  house, 
which  he  is  not  permitted  to  do  in  any  other  case.  4  Comm. 
c.  19.  p.  223.  cites  1  Hal.  P.  C.  547. 

Commissioners  of  bankruptcy  cannot  break  open  a  house  to 
search  for  the  bankrupt's  goods,  unless  it  be  the  house  of  the 
bankrupt.    2  Show.  247. 

The  hundred  was  formerly  liable  to  damages  by  the  burning 
of  houses  under  the  9  G.  I.  c.  22.  §  7 ;  but  that  statute  has 
been  repealed  by  the  7  and  8  G.  4.  c.  31.,  which  only  extends 
to  cases  where  houses  are  riotously  demolished  by  tumultuous 
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assemblages.  See  tit.  Hundred.  As  to  the  cases  in  which 
officers  may  break  open  a  house  to  execute  legal  process,  see 
tits.  Arrest,  Constable,  Execution,  Homicide,  §c. ;  and  as  to 
felonies  in  or  relative  to  houses*  see  Arson,  Burglary,  Felony, 
Larceny,  Riot,  Robbery,  $c, 

HOUSEHOLD  and  HAYBOLD.  Seem  to  signify  house- 
bote and  hedgebote,  in  Man.  Angl.  2  par.  jbl.  633:  Cornell, 
edit.  1727. 

HOUSEBOTE.  A  compound  of  house  and  botey  2,  e.  com- 
jyensatio;  signifies  estovers,  or  an  allowance  of  necessary  tim- 
ber out  of  the  lord's  wood,  for  the  repairing  and  support  of  a 
house  or  tenement.  And  this  belongs  of  common  right  to  any 
lessee  for  years  or  for  life ;  but  if  he  take  more  than  is  need- 
ful, he  may  be  punished  by  an  action  of  waste.  "  Housebote 
(says  Co.  on  Lit.  foL  41.)  is  two-fold;  viz,  Esloveriam  tvdijl- 
candi  et  ardendi.  Cornell"  See  tits.  Bote,  Estovers,  Common 
of  Eslover. 

HOUSE-BREAKING,  or  HOUSE-ROBBING.  See  tits. 
Burglary,  Dwelling- house.  Larceny,  Bobbery. 

HOUSE-BURNING.    See  Arson,  Burning. 

HOUSE  of  CORRECTION.  The  house  of  correction  is 
chiefly  for  the  punishing  of  idle  and  disorderly  persons,  parents 
of  bastard  children,  beggars,  servants  running  away,  tres- 
passers, rogues,  vagabonds,  &c.  Poor  persons  refusing  to  work 
are  to  be  there  whipped,  and  set  to  work  and  labour ;  and  any 
person  who  lives  extravagantly,  having  no  visible  estate  to 
support  him,  may  be  sent  to  the  house  of  correction,  and  set 
at  work  there,  and  may  be  continued  there  until  he  gives  the 
justice  satisfaction  in  respect  to  his  living;  but  not  to  be 
whipped.  A  person  ought  to  be  convicted  of  vagrancy,  &c, 
before  he  is  ordered  to  be  whipped.  2  BulsL  351 :  Sid.  281. 
Bridewell  is  a  prison  for  correction  in  London,  and  one  may 
be  sent  thither.    Style,  57- 

By  4  G.  4.  c.  64.  the  former  statutes  relating  to  gaols  and 
houses  of  correction  are  repealed,  and  new  provisions  made  for 
their  regulation.    See  tit.  Gaol. 

HOUSE  DOVE.    See  tit.  Pigeon. 

HOUSEL.    See  tit.  Hostice. 

HOUSE  HOLDER,  pater- familias.~\  The  occupier  of  a 
house,  a  house-keeper,  or  master  of  a  family. 

Under  the  Reform  Act,  persons  inhabiting  houses  of  the 
value  of  10/,  per  annum,  and  properly  registered,  are  now 
entitled  to  vote  in  the  election  of  members  of  parliament  for 
boroughs.    See  tit.  Parliament. 

HREDIGE.  Readily,  or  quickly.  Leg.  Adelstan.  c.  16. 
From  the  Sax.  hredinge,  i.  e,  brevi,  in  a  short  time.  Cowell. 

HUDEGELD.    See  Ilidseld. 

HUDSON'S  BAY  COMPANY.  An  exclusive  trade  to 
a  part  of  America  was  granted  in  l6l0,  by  Charles  II.  to  the 
Governor  and  Company  of  Adventurers  of  England  trading  to 
Hudson's  Bay.  They  were  to  have  the  sole  trade  and  com- 
merce of  and  to  all  the  seas,  bays,  straits,  creeks,  lakes,  rivers, 
and  sounds,  in  whatsoever  latitude,  that  lie  within  the  entrance 
of  the  strait  commonly  called  Hudson's  Straits;  together 
with  all  the  lands,  countries,  and  territories  upon  the  coasts  of 
such  seas,  bays,  and  straits,  which  were  then  possessed  by 
any  English  subject,  or  the  subjects  of  any  other  christian 
state ,  together  with  the  fishing  of  all  sorts  of  fish  ;  of  whales, 
sturgeon,  and  all  other  royal  fish,  together  with  the  royalty  of 
the  sea.  But  this  extensive  charter  has  not  received  any  par- 
liamentary confirmation  or  sanction.  Reeve's  Law  of  Shipping. 
See  this  Diet,  tit.  Navigation  Act* 

HUE  AND  CRY. 

Hutesiuju  et  Clamor;  from  two  French  words  huer  and 
crier,  both  signifying  to  shout  or  cry  aloud/]  Manwood,  in  his 
Forest  Law,  cap.  1 9,  num.  11.  saith,  that  hue  in  Latin,  est  vox 
dekntis,  as  signifying  the  complaint  of  the  party,  and  cry  is 
the  pursuit  of  the  felon  upon  the  highway  upon  that  complaint ; 
for  if  the  party  robbed,  or  any  in  the  company  of  one  robbed  | 


or  murdered,  come  to  the  constable  of  the  next  town,  and  desire 
him  to  raise  the  hue  and  cry,  that  is,  make  the  complaint 
known,  and  follow  the  pursuit  after  the  offender,  describing 

!  the  party,  and  showing  as  near  as  he  can  which  way  he  went; 
the  constable  ought  forthwith  to  call  upon  the  parish  for  aid  in 
seeking  the  felon,  and  if  he  be  not  found  there,  then  to  give 
the  next  constable  notice,  and  the  next,  until  the  offender  be 
apprehended,  or  at  least  until  he  he  thus  pursued  unto  the  sea 
side.  Of  this  see  Bracton,  lib.  3.  tract.  2.  cap.  5  :  Smith  de  Rep. 
Anglor.  lib.  2.  cap.  20.  and  the  stat.  of  Winchester,  13  Ed,  1 : 
28  Ed.  3.  1  !  ;  27  Eliz.  13. 

The  Normans  had  such  pursuit  with  a  cry  after  offenders, 
winch  they  called  clamor  de  haro.  See  Grand  Customary, 
cap.  54.    And  it  may  probably  lie  derived  from  hurrior,  fia- 

gitare.  Hue  is  used  alone  in  stat.  4  Ed*  1.  si.  2.  In  the 
ancient  records  this  is  called  hurtesium  et  clamor.    See  2  Inst. 

>/•  H2. 

But  the  clamor  de  haro  was  not  a  pursuit  after  offenders,  but 
a  challenge  of  any  thing  to  be  his  own  after  this  manner,  viz* 
He  who  demanded  the  thing  did  with  a  loud  voice,  before 
many  witnesses,  affirm  it  to  be  his  proper  goods,  and  demanded 
restitution.  This  the  Scotch  call  httesium  ;  and  Skene  saith  it 
is  reduced  from  the  French,  oyer,  i.  e,  audi  re  for  rather  oyez), 
being  a  cry  used  before  a  proclamation.  The  manner  of  their 
hue  and  cry  he  thus  described  ;  if  a  robbery  be  done,  a  horn  is 
blown,  and  an  out-cry  made,  after  which,  if  the  party  fiee 
away,  and  doth  not  yield  himself  to  the  king's  bailiff ',  he  may 
lawfully  be  slain,  and  hanged  upon  the  next  gallows.  See 
Skene  in  v,  Hutesiion. 

In  Rot.  Clans.  30  H.  3.  m.  5.  we  find  a  command  to  the 
king's  treasurer  to  take  the  city  of  London  into  the  king's 
hands,  because  the  citizens  did  not,  secundum  legem  et  cansuc- 
tudinem  Regni,  raise  the  hue  and  cry  for  the  death  of  Guidode 
A  ret  to  and  others  who  were  slain.  Cowell. 

Hue  and  cry  is  also  defined  the  pursuit  of  an  offender  from 
town  to  town,  till  he  be  taken;  which  all  that  are  present 
when  a  felony  is  committed,  or  a  dangerous  wound  given,  are 
by  the  common  law,  as  well  as  by  the  statute,  bound  to  raise 
against  the  offenders  who  escape,  on  pain  of  fine  and  imprison- 
ment. 3  InsU  116",  117:  2  Inst.  1 72 :  Dalt.  Justice,  cap.  28. 
109  :  Eitz.  Coron.  395  :  Cro.  Eliz.  6'54. 

The  raising  of  hue  and  cry  is  enjoined  by  the  common  law, 
whieh  may  be  called  a  raising  of  it  at  the  suit  of  the  king,  as 
well  by  several  acts  of  parliament,  whieh  may  be  called  a 
raising  of  it  at  the  suit  of  a  private  person.    3  New  Ab,  61. 

Hue  and  cry,  says  Blackstone,  is  the  old  common  law  pro- 
cess, of  pursuing,  with  horn  and  with  voice,  all  felons  and 
such  as  have  dangerously  wounded  another.  Bract  I  3.  tr.  2. 
b.  1.  §  1  :  Mirr.  c.  2.  §6. 

The  levying  of  hue  and  cry  is  enjoined  by  several  acts  of 
parliament ;  and  to  this  purpose  it  is  enacted  by  stat.  Westm.  J. 
3  Ed.  c.  9.  f£  that  all  be  ready  and  apparelled  at  the  summons 
of  the  sheriff,  to  pursue  and  arrest  felons/* 

Though  some  imagined  that  hue  and  cry  was  grounded  on 
this  statute;  yet  Lord  Coke  says,  that  it  was  used  long  before, 
as  appears  even  by  this  statute,  which,  instead  of  introducing  a 
new  law,  enforces  obedience  to  that  which  was  founded  on  the 
ancient  laws  of  the  realm.    2  Inst.  171. 

By  the  statute  of  4  Ed.  1.  De  officio  coronatoris,  hue  and 
cry  shall  be  levied  for  all  murders,  burglaries,  men  slain,  or  in 
peril  to  be  slain,  as  otherwhere  is  used  in  England  ;  and  all 
shall  follow  the  hue  and  steps  as  near  as  they  can. 

The  statute  of  Winchester,  13  E.  1.  cc.  1.  4.  directed  that 
"  every  county  shall  be  so  well  kept,  that  immediately  upon 
robberies  and  felonies  committed,  fresh  suit  shall  be  made  from 
town  to  town,  and  from  county  to  county  ;  and  that  hue  and 
cry  shall  be  raised  upon  the  felons,  and  they  that  keep  the 
town  shall  follow  with  hue  and  cry,  with  all  the  town,  and  the 
towns  near ;  and  so  hue  and  cry  shall  be  made  from  town  to 
town,  until  they  be  taken  and  delivered  to  the  sheriff."  And 
that  such  hue  and  cry  might  more  effectually  be  made,  the 
4  q  2 
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hundred  was  bound  by  the  same  statute,  c,  3.  to  answer  for  all  j 
robberies  therein  committed,  unless  they  took  the  felon:  and 
this  was  the  foundation  of  an  action  against  flie  hundred  m 
case  of  any  loss  by  robbery, 

This  statute  of  IVinton,  as  to  the  mode  of  enforcing  the 
remedy  against  the  hundred,  and  the  manner  in  which  the  hue 
and  cry  was  to  be  made,  was  amended  by  several  acts,  viz. 
28  Ed.  3.  c.  11  :  27  Eliz.  c.lS:  8  G.  2.  c.  16:  22  G.  2-  c.  24; 
c.  46.  §  34  ;  all  of  which,  together  with  that  statute,  were 
repealed  by  the  7  and  8  G.  4.  c.  27* 

By  the  7  and  8  G,  4.  c.  31.  "  for  consolidating  and  amending 
the  laws  in  England  relating  to  remedies  against  the  hundred" 
compensation  may  be  recovered  from  the  hundred  in  cases  of 
the  destruction  or  damage  of  churches,  chapels,  houses,  ware- 
houses, &c.  "  by  persona  riotously  and  tumultuously  assembled 
together,"  but  no  remedy  whatever  is  given  in  case  of  robbery ; 
neither  does  it  contain  any  enactment  with  respect  to  hue  and 
cry,  which  is,  therefore,  left  to  depend  on  the  regulations  of  the 
common  law*    See  tit.  Hundred, 

The  whole  vill  or  district  is  still  in  strictness  liable  to  be 
amerced,  according  to  the  law  of  Alfred,  if  any  felony  be  com- 
mitted therein  and  the  felon  escapes.  Hue  and  cry  may  be 
raised  either  by  precept  of  a  j  ustice  of  the  peace,  or  by  a  peace- 
officer,  or  by  any  private  man  that  knows  of  a  felony.  2  Hal, 
P.  C.  100-  104,  But  if  a  man  wantonly  or  maliciously  raises 
an  hue  and  cry,  without  cause,  he  shall  be  severely  punished  as 
a  disturber  of  the  public  peace.    1  Hawk.  P.  C.  c.  12.  §  5. 

As  to  hue  and  cry  at  common  law,  it  seems  to  be  clearly 
agreed,  that  a  private  person  who  hath  been  robbed,  or  who 
knows  that  a  felony  hath  been  committed,  is  not  only  autho- 
rized to  levy  hue  and  cry,  but  is  also  bound  to  do  it  under  pain 
of  fine  and  imprisonment  2  Inst.  1/2:  3  Inst,  116:  1  HaL 
Hist.  IK  a  4fi  k 

From  hence  it  follows,  that  although  it  is  a  good  course,  as 
Lord  Hale  says,  to  have  precept  or  a  warrant  from  a  justice  of 
peace  for  raising  hue  and  cry,  yet  it  is  neither  of  absolute 
necessity,  nor  sometimes  convenient,  for  the  felons  may  escape 
before  the  justice  can  be  found;  also  hue  and  cry  was  part  of 
the  law  before  the  stat.  1  Ed.  3.  cap.  16.  which  first  instituted 
justices  of  the  peace.    2  Hale,  II.  P.  C.  99* 

Jt  is  incumbent  upon  constables  to  pursue  hue  and  cry  when 
called  upon,  and  they  are  severely  punishable  if  they  neglect  it ; 
and  it  prevents  many  inconveniences  if  they  be  there  ;  for  it 
gives  a  greater  authority  to  their  pursuit,  and  enables  the  pur- 
suant, in  his  assistance,  to  plead  the  general  issue  upon  the 
stats.  7  Jac.  1.  cap.  5;  21  Jac.  I.  cap.  12,  without  being  driven 
to  special  pleading;  therefore,  to  prevent  inconveniences  which 
may  happen  by  unruliness,  it  is  most  advisable  that  the  con- 
stable be  called ;  yet  upon  a  robbery,  or  other  felony  com- 
mit ted  j  hue  and  cry  may  be  raised  by  the  country  in  the 
absence  of  the  constable  ;  and  in  this  there  is  no  inconveniency, 
for  if  hue  and  cry  be  raised  without  cause,  they  that  raise  it 
are  punishable  by  fine  and  imprisonment,  2  HaL  Hist.  P.  C. 
99>  100. 

The  regular  method  of  levying  hue  and  cry  is  for  the  party 
to  go  to  the  constable  of  the  next  town,  and  declare  the  fact, 
and  describe  the  oiiender,  and  the  way  he  is  gone  ;  whereupon 
the  constable  ought  immediately,  whether  it  be  night  or  day, 
to  raise  his  own  town,  and  make  search  for  the  offender ;  and 
upon  the  not  finding  him,  to  send  the  like  notice,  with  the 
utmost  expedition,  to  the  constables  of  all  the  neighbouring 
towns,  who  ought  in  like  manner  to  search  for  the  offender, 
and  also  to  give  notice  to  their  neighbouring  constables,  and 
they  to  the  next,  till  the  offender  be  found.  3  hist.  116:  Dalt. 
Justice,  cap.  28:  Cromp.  178:  2  Hawk.  P.  C.  75, 

The  constable  is  not  only  to  make  search  in  his  own  vill, 
but  also  to  raise  all  the  neighbouring  vills,  who  are  all  to  pur- 
sue the  hue  and  cry  with  horsemen  as  well  as  footmen  (but 
pursuit  by  horsemen  seems  to  have  been  first  enjoined  by  the 
27  Eliz.  c.  13.  §  10.  and  not  to  be  requisite  at  common  law), 
until  the  offender  be  taken.   2  Hal  Hist,  P.  C.  101.  In  case 


of  hue  and  cry  once  raised  and  levied  upon  supposal  of  a  felony 
committed,  though  in  truth  there  was  no  felony  committed, 
yet  those  who  pursue  hue  and  cry  may  arrest  and  proceed  as  if 
a  felony  had  been  already  committed/  2  HaL  Hist.  P.  C.  101  ; 
5  II.  5.  a  :  21  II.  7,  28,  a.  per  Rede  :  2  Ed.  4.  S,  9 :  20  Ed.  3 
39  :  2  Inst.  173  :  2  Hal.  Hist.  P.  C.  102. 

If  hue  and  cry  be  raised  against  a  person  certain  for  felony, 
though  possibly  he  is  innocent,  yet  the  constables,  and  those 
who  follow  the  hue  and  cry,  may  arrest  and  imprison  him  in 
the  common  ^aol,  or  carrv  him  to  a  justice  of  the  peace.  2  Hal 
Hist.  P.  C.  102. 

If  the  person  pursued  by  hue  and  cry  be  in  a  house,  and  the 
doors  are  shut,  and  refused  to  be  opened  by  command  of  the 
constable,  and  notice  given  of  his  business,  he  mav  break  open 
the  doors ;  and  this  lie  may  do  in  any  ease  where  he  may  arrest, 
though  it  be  only  on  suspicion  of  felony,  for  it  is  for  the  king 
and  commonwealth,  and  therefore  a  virtual  non  omitias  is  in 
the  case ;  and  the  same  la\v  is  upon  a  dangerous  wound  given, 
and  hue  and  cry  levied  upon  the  offender.  7  Ed.  3.  lb",  b: 
2  Hal.  Hist.  P.  C,  102.    See  tit.  Constable. 

It  seems  in  this  case,  that  if  he  cannot  be  otherwise  taken, 
he  may  be  killed,  and  the  necessity  excuseth  the  constable* 

1  Hal.  Hist.  P.  C.  102.    See  tit.  Homicide. 

Upon  hue  and  cry  levied  against  any  person,  or  where  any 
hue  and  cry  comes  to  a  constable,  whether  the  person  be  cer- 
tain or  uncertain,  the  constable  may  search  in  suspected  places 
within  his  vill,  for  the  apprehending  of  the  felons.  Dalt,  cap. 
28 :  2Ed,4r.8.b:  Cromp.  de  Pace,  ITS  :  3  Hal,  Hist.  P.  C 
103.    See  tit.  Constable. 

But  though  he  may  search  suspected  places  or  houses,  yet 
his  entry  must  be  by  open  doors,  for  he  cannot  break  open 
doors  barely  to  search*  unless  the  person  against  whom  the  hue 
and  cry  is  levied  be  there,  and  then  it  is  true  he  may  ;  there* 
fore,  in  case  of  such  a  search,  the  breaking  open  the  door  is  at 
his  peril,  ^.justifiable  if  he  be  there;  but  it  must  be  always 
remembered,  that  in  case  of  breaking  open  a  door,  there  must 
be  first  a  notice  given  to  them  within,  of  his  business,  and  a 
demand  of  entrance,  and  a  refusal,  before  doors  can  be  broken. 

2  Hal  Hist.  P.  C.  103.    See  tit.  Constable. 

If  the  hue  and  cry  be  not  against  a  person  certain,  but  by 
the  description  of  his  stature,  person,  clothes,  horse,  &e.,  the 
hue  and  cry  doth  justify  the  constable,  or  other  person  follow* 
ing  it,  in  apprehending  the  person  so  described,  whether  inno- 
cent or  guilty,  for  that  is  his  warrant ;  it  is  a  kind  ef  process 
that  the  Jaw  allows  (not  usual  In  other  cases),  viz.  to  arrest  a 
person  by  description.    2  Hal,  Hist.  P.  C,  103. 

But  if  the  hue  and  cry  be  upon  a  robbery,  burglary,  man- 
slaughter, or  other  felony  committed,  but  the  person  that  did 
the  fact  is  neither  known  nor  described  by  person,  clothes,  or 
the  like  ;  yet  such  a  hue  and  cry  is  good  as  hath  been  said,  and 
must  be  pursued,  though  no  person  certain  be  named  or  de- 
scribed.   2  Hal.  Hist.  P.  C,  103. 

And  therefore  in  this  case  all  that  can  be  done  is,  for  those 
who  pursue  the  hue  and  cry,  to  take  such  persons  as  they  have 
probable  cause  to  suspect ;  as  for  instance,  such  persons  as  are 
vagrants,  that  cannot  give  an  account  where  they  live,  whence 
they  are,  or  such  suspicious  persons  as  come  late  into  their 
inn  or  lodgings,  and  give  no  reasonable  account  where  they 
had  been,  and  the  like.    2  Ed,  4.  8.  b  :  2  HaL  Hist.  P.  C.  103. 

There  can  be  no  doubt  but  that  by  the  common  law  (as 
also  by  the  several  statutes  which  enjoin  it),  they  who 
neglect  to  levy  hue  and  cry  (whether  officers  of  justice  or 
others),  or  who  neglect  to  pursue  it  when  rightly  levied,  are 
punishable  by  indictment,  and  may  be  fined  and  imprisoned  for 
such  neglect.    2  HaL  Hist.  P.  C.  104. 

HUERS.    See  Cornier s. 

HUISSERIUM.  A  ship  used  to  transport  horses;  derived, 
as  some  will  have  it,  from  the  Fr.  huis}  i.  e.  a  door;  because, 
when  the  horses  are  put  on  shipboard,  the  doors  or  hatches  are 
shut  upon  them,  to  keep  out  the  water.  Brampton,  Anno 
1 1 90,    These  ships  have  been  termed  Uffers, 
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HL'ISSIER*  An  usher  of  a  court,  or  in  the  king's  palace, 
&c.    Sec  Usher. 

HULK  A.    A  hulk  or  small  vessel.  Waking. 

Hl'LKS.    For  felons.    See  tit.  Transportation. 

HULL.  A  restraint  of  exactions  taken  there.  Slat.  27  H.  8. 
c,  3.  Their  duties  on  salt  fish  and  herrings  restored.  Slot* 
S3  H.  8.  c.  33 :  5  Eliz.  c.  5.  §  3.  The  customer  of  Hull  to 
have  a  deputy  resident  at  York.  Stat.  1  Eliz.  c.  11.  §  8.  For 
erecting  workhouses  and  maintaining  the  poor  at  Hull,  sec 
stats.  15  G.  L  c.  10  :  2S  G.  2.  c.  27.  See  this  Diet,  tits.  Fish, 
Navigation  Acts. 

HULLUS.  A  hill. — In  hullis  et  holmis,  i.  e.  in  hills  and 
dales,    Mon.  AngL  torn.  2.  p.  2  92. 

HCMAGIUM.  A  moist  place.  Mm.  AngL  1  par./.  028*0* 

HUMBEU,  (river)  in  Yorkshire,  fish-guards  and  piles,  &c. 
to  be  removed.    Stat.  23  H.  S.  c.  18.    See  tit.  Fish. 

HUNDRED. 

Hundredum,  cenluria.2  A  part  or  division  of  a  shire  ;  so 
called,  either  because  of  old  each  hundred  found  100  fidejussors 
of  the  king's  peace,  or  a  hundred  able  men  for  his  wars.  But 
more  probably  it  is  so  called,  because  it  was  composed  of  a 
hundred  families.  It  is  true,  Brampton  tells  us,  that  a  hundred 
contains  centum  villus ;  and  Giraklus  Cambrensis  writes,  that 
the  Isle  of  Man  had  343  villas.  But  in  these  places  the  word  j 
villa  must  be  taken  for  a  country  family  ;  for  it  cannot  mean  a 
village,  because  there  are  not  above  forty  villages  in  that 
island.  So  where  Lambard  says,  that  a  hundred  is  so  called, 
a  numero  centum  hominum,  it  must  be  understood  of  a  hundred 
men  who  are  heads  or  chiefs  of  so  many  families. 

The  word  hundredum  is  sometimes  taken  for  an  immunity 
or  privilege,  whereby  a  man  is  quit  of  money  or  customs  due 
to  the  hundreds,  Cornell. 

Hundreds  were  first  ordained  by  King  Alfred,  King  of 
the  West  Saxons:  Lambard  verbo  Centuria.  This  dividing 
counties  into  hundreds,  for  better  government,  King  Alfred 
brought  from  Germany  :  for  there  cenla,  or  cenlena,  is  a  juris- 
diction over  a  hundred  towns.  See  1  Comm.  115:  Inlrod, 
§  4. 

In  ancient  times,  it  was  ordained  for  the  more  sure  keeping 
of  the  peace,  that  all  free-born  men  should  cast  themselves  into 
several  companies  by  ten  in  each  company ;  and  that  every  of 
these  ten  men  should  be  surety  and  pledge  for  the  forthcoming 
of  his  fellows.  For  which  cause  these  companies  in  some 
places  were  called  tit  kings  ;  and  as  ten  times  ten  makes  a  hun- 
dred, so  because  it  was  also  appointed  that  ten  of  these  tithings 
ahould  at  certain  times  meet  together  for  matters  of  greater 
weight,  therefore  that  general  assembly  was  called  a  hundred. 
Lamb.  Const. 

The  hundred  is  governed  by  a  high  constable  or  bailiff;  and 
formerly  there  was  regularly  held  in  it  the  hundred  court  for 
the  trial  of  causes,  though  now  fallen  into  disuse.  In  some  of 
the  more  northern  counties  these  hundreds  are  called  wapen- 
takes.   1  Comm.  Inlrod.  §  4.  p.  1 1 5 :  and  see  4  Comm.  c.  33. 

This  is  the  original  of  hundreds,  which  still  retain  the  name, 
but  the  jurisdiction  is  devolved  to  the  county  court,  some  few 
excepted,  which  have  been  by  privilege  annexed  to  the  crown, 
or  granted  to  some  great  subject,  and  so  remain  still  in  the 
nature  of  a  franchise.  This  has  been  ever  since  the  14  Ed.  3. 
si.  1.  c.  J),  whereby  these  hundred  courts,  formerly  farmed  out 
by  the  sheriff  to  other  men,  were  all,  or  the  most  part,  reduced 
to  the  county-court,  and  so  remain  at  present. 

But  now,  by  hundred-courts  we  understand  several  fran- 
chises, wherein  the  sheriff  has  nothing  to  do  by  his  ordinary 
authority,  except  they  of  the  hundred  refuse  to  do  their  office. 
See  West,  part  1  :  Symbol,  lib.  2,  §  228.  Ad  hundredum  pout 
Pascha,  et  ad  prozimum  hundredum  post  jest  am  St.  Mich. : 
Mon.  AngL  2  par./.  293.  a. 

A  hundred  is  to  have  jurisdiction  or  power  to  administer 


J  justice  m  100  vills,  or  of  100  men,  or  of  100  parishes.  Br. 
Court  Baron,  pt.  8.  cites  8  //.  7.  %  par  Rede. 

Every  ward  in  London  is  a  hundred  in  a  county,  and  every 
parish  in  London  is  a  vill  in  a  hundred.    9  Rep.  66.  b. 

I     Hundreds  were  either  parcel  of  the  counties,  and  there  the 

I  sheriffs  did  constitute  bailiffs,  (viz.  those  hundreds  which  were 
anciently  parcel  of  the  farm  of  the  sheriffs,  that  the  statute 

j  2  Ed.  3.c.  12.  speaks  of;)  or  else  they  were  such  as  were 
granted  out,  which  the  lord  of  the  hundred  sometimes  held  at 
farm,  and  sometimes  in  fee,  called  hundreds  in  fee,  liberties  of 
hundreds,  franchises  of  hundreds.    Vent.  405. 

In  the  time  of  King  Alfred  the  kingdom  was  in  gross,  and 
then  divided  into  counties  and  hundreds,  and  all  persons  then 
came  within  one  hundred  or  other  ,*  and  then  the  king's  rela- 
tions had  the  government  of  them,  and  therefore  they  were 
called  consanguinei  (cousins) ;  and  so  are  the  earls  [comitcs) 
lord  lieutenants  styled  at  this  day ;  but  when  the  office  became 
troublesome,  there  were  ordained  mcecomiies  (sheriffs),  which 
name  remains  to  this  day,  and  the  others  continue  to  be  called 
consanguinei,  but  have  no  power  in  the  county,  having  only 
the  honorary  name  of  earls  or  comiles  of  such  or  such  a  county, 
&c.  For  the  better  government  of  these  counties,  the  vice- 
comitcs  had  two  courts ;  but  out  of  those  the  king  granted 
petty  leets  and  courts  baron ;  but  the  tourn  of  the  sheriff  had 
yet  a  superintendant  power,  they  being  derived  out  of  the 
sheriff's  tourn.    See  Dyer,  13. 

The  king  afterwards  granted  away  some  hundreds  in  fee- 
simple,  and  some  franchises,  and  the  last  excluded  the  king 
utterly,  but  the  hundreds  granted  in  fee  were  not  wholly 
exempt-  On  this  arose  some  confusion,  and  the  parliament 
hereon  took  notice,  that  the  execution  of  justice  wras  by  this 
much  interrupted,  and  therefore  came  the  statute  of  Line, 
i)  Ed.  2.  st.  2.  that  sheriffs  should  he  sufficient  persons,  and  have 
lands  in  the  county,  and  so  be  able  to  answer  both  the  king 
and  county,  and  that  bailiffs  and  farmers  of  hundreds  should 
be  sufficient  men.  And  at  this  time  hundreds  were  gran  table 
for  years. 

Then  came  the  statute  of  2  Ed.  3.  cc.  4.  5.  that  sheriffs 
should  continue  but  for  one  year.  But  this  took  not  away  the 
whole  inconvenience :  for  the  crown  still  granted  away  baili- 
wit  ks  and  hundreds,  for  lives,  at  rents  at  such  excessive  dear 
rates,  that  made  them  endeavour  to  make  up  their  money  by 
unlawful  means;  and  therefore  came  the  statutes  2  Ed.  3,c.  12: 
11  Ed.  3.  c.  <).  By  the  first  it  was  enacted,  that  all  hundreds 
and  wapentakes  granted  by  the  king  shall  be  annexed  to  the 
county,  and  not  severed.  And  by  the  other  statute,  that  all 
should  be  annexed,  and  the  sheriff  should  Lave  power  to  put 
in  bailiffs,  for  which  he  will  answer,  and  no  more  should  be 
granted  for  the  future  ;  and  one  reason  of  this  was,  because 
the  king  granted  away  hundreds,  and  abated  not  the  sheriff  s 
farm.    2  Show.  1)8.  9ft 

Under  the  old  statutes  the  hundred  was  liable  to  make  com- 
pensation not  only  in  cases  of  robbery,  but  of  maiming  cattle, 
burning  stacks,  destroying  trees,  &c.  These  acts,  however, 
have  all  been  repealed  by  the  7  and  8  G.  4>.  c.  31.  and  the  res- 
ponsibility of  the  hundred  is  now  restricted  to  damage  occa- 
sioned to  the  property  specified  in  the  second  section  by  riotous 
and  tumultuous  assemblages. 

By  §  2.  if  any  church  or  chapel,  or  any  dissenting  chapel, 
duly  registered  or  recorded,  or  any  house,  stable,  coach-house, 
outhouse,  warehouse,  office,  shop,  mill,  malt-house,  hop-oast, 
barn,  or  granary,  or  any  building  or  erection  used  in  carrying 
on  any  trade  or  manufacture,  or  branch  thereof,  or  any  ma- 
chinery, whether  fixed  or  moveable,  prepared  for  or  employed 
in  any  manufacture,  or  in  any  branch  thereof,  or  any  steam 
engine  or  other  engine  for  sinking,  draining,  or  working  any 
mine,  or  any  stailh,  building,  or  erection  used  in  conducting 
the  business  of  any  mine,  or  any  bridge,  waggon  way,  or  trunk 
for  conveying  minerals  from  any  mine,  shall  be  feloniously 
demolished  or  destroyed,  wholly  or  in  part,  by  any  persons 
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riotously  and  tumultuous!  y  assembled  together,  in  every  such 
case  the  inhabitants  of  the  hundred,  wapentake,  ward,  or 
other  district  in  the  nature  of  a  hundred,  in  which  any  of  the 
said  offences  shall  be  committed,  shall  yield  full  compensation 
to  the  persons  damnified,  not  only  for  the  damage  done  to  any 
of  the  subjects  before  enumerated,  but  also  for  any  damage  at 
the  same  time  done  to  any  fixture,  furniture,  or  goods,  in  such 
buildings  or  erections. 

Where  the  owner  of  certain  stacks  of  hay  and  corn  ma- 
liciously set  on  fire  received  the  amount  of  his  loss  from  an 
insurance  office,  it  was  held,  that  he  might  nevertheless  main- 
tain an  action  against  the  hundred,  under  the  repealed  statute 
of  the  9  G.  1.  c.  22.    2  B.  $  C.  254. 

And  it  was  determined  that  the  owner  of  a  building  in- 
tended for  a  dwelling,  but  unfinished,  could  not  recover  against 
the  hundred  under  that  statute,  because  such  a  building  was 
neither  "a  house,  barn,  or  outhouse,"  within  the  meaning  of 
the  act.    8  B.     C.  46 1. 

It  was  also  decided  that  a  reversioner  might  sustain  an 
action  against  the  hundred  under  the  same  statute,  which  gave 
a  remedy  to  "  all  and  every  person  or  persons  for  the  damages 
they  shall  have  sustained  "    9  B.  $  C.  134. 

§  3.  No  action  or  summary  proceeding  shall  be  maintainable 
by  virtue  of  the  act,  unless  the  persons  damnified,  or  such  of 
them  as  shall  have  knowledge  of  the  circumstances  of  the 
offence,  or  the  servant  or  servants  who  had  the  care  of  the 
property  damaged,  shall  within  seven  days  after  the  commission 
of  the  offence  go  before  some  justice  of  the  peace  residing 
near,  and  having  jurisdiction  over  the  place  where  the  offence 
shall  have  been  committed,  and  state  upon  oath  before  such 
justice  the  names  of  the  offenders,  if  known,  and  shall  submit 
to  the  examination  of  such  justice  touching  the  circumstances 
of  the  offence,  and  become  bound  by  recognizance  before  him 
to  prosecute  the  offenders  when  apprehended  :  and  no  person 
shall  bring  any  such  action  unless  he  commence  the  same 
writhin  three  calendar  months  after  the  commission  of  the 
offence. 

The  servants  mentioned  in  the  above  section  do  not  mean 
all  the  servants  who  have  the  care  of  particular  portions  of 
the  property  in  a  house  or  manufactory,  but  only  those  who 
represent  the  master  in  his  absence,  and  have  the  general  care 
and  superintendence  of  his  property.  A  swearing  to  a  depo- 
sition previously  drawn  up  is  a  sufficient  submitting  to  examin- 
ation.   3  B.  $Ad.  55Q, 

§  4.  The  process  in  the  action  against  the  hundred  is  to  be 
served  on  the  high  constable,  who  shall  within  seven  days  give 
notice  thereof  to  two  justices  residing  in  or  acting  for  the 
hundred,  and  may  defend,  or  let  judgment  go  by  default,  as 
advised. 

§  5.  renders  inhabitants  of  the  hundred  competent  wit- 
nesses. 

§  (h  If  plaintiff  recovers,  the  sheriff,  on  receipt  of  the  writ 
of  execution,  shall  make  out  a  warrant  directing  the  treasurer 
of  the  county  to  pay  the  amount ;  who  is  also,  by  §  7*  to  re- 
imburse the  high  constable  for  his  expences  in  defending  the 
action,  &c.  And  for  this  purpose  the  justices  at  the  next 
quarter  sessions  may  direct  the  money  so  paid  to  be  raised  in 
the  hundred  over  and  above  the  general  county  rate. 

§  8.  No  person  shall  commence  any  action  against  the 
hundred  where  the  damage  shall  not  exceed  30/.  but  the 
party  damnified  shall,  within  seven  (lavs,  give  a  notice  in 
writing  for  his  claim  for  compensation,  according  to  the  form 
in  the  schedule  annexed  to  the  act,  to  the  high  constable,  who 
shall,  within  seven  days  after  the  receipt  of  the  notice,  exhibit 
the  same  to  some  two  justices  residing  in  or  acting  for  such 
hundred,  and  they  shall  appoint  a  special  petty  session  of  all 
the  justices  acting  for  such  hundred,  to  be  holden  within  not 
less  than  twenty,  nor  more  than  thirty,  days  next  after  the 
exhibition  of  such  notice,  for  the  purpose  of  determining  the 
claim.    The  high  constable  shall,  within  three  days  after  such 


appointment,  give  notice  in  writing  to  the  claimant,  of  the 
day  and  hour  and  place  appointed  for  holding  such  pettv 
session,  and  within  ten  days  give  the  like  notice  to  all  the 
justices.  The  claimant  is  also  required  to  cause  a  notice  hi 
writing,  in  the  form  in  the  schedule  annexed  to  the  act,  to  be 
placed  on  the  church  or  chapel  door,  or  other  conspicuous  part 
of  the  parish  or  place  in  which  such  damage  shall  have  been 
sustained,  on  two  Sundays  preceding  the  day  of  holding  such 
petty  session* 

By  §  9.  such  cases  to  be  settled  by  the  justices  at  a  special 
petty  sessions,  who  may  make  an  order  for  the  amount  of  the 
compensation  and  costs  on  the  county  treasurer. 

§  10.  If  any  high  constable  shall  refuse  or  neglect  to  give 
such  notice  as  is  required  in  the  eases  aforesaid,  the  party  dam- 
nified may  sue  him  for  the  damage  sustained  in  an  action  on 
the  case,  together  with  costs. 

§  ]  1 ,  Every  action  or  summary  claim  to  recover  compensa- 
tion for  damage  caused  to  any  church  or  chapel,  shall  be 
brought  in  the  name  of  the  rector,  vicar,  or  curate  of  such 
church  or  chapel,  or  if  none,  in  the  names  of  the  church  or 
chapelwardens,  if  there  be  any  such,  and  if  not,  in  the  name 
or  names  of  any  one  or  more  of  the  persons  in  whom  the  pro- 
perty of  such  chapel  may  be  vested  ;  and  the  amount  reco- 
vered in  any  such  case  shall  be  applied  in  the  rebuilding  or 
repairing  such  church  or  chapel ;  and  in  case  of  damage  to 
property  belonging  to  a  corporation,  such  body  may  recover 
compensation  against  the  hundred  in  the  same  manner  as  any 
person  damnified ;  and  the  conditions  required  to  be  per- 
formed by  any  person  damnified  may,  in  the  case  of  a  body 
corporate,  be  performed  by  any  officer  of  such  body. 

§  12.  Where  the  damage  is  committed  in  any  county  of  a 
city,  &c,  or  in  any  liberty,  &c.  which  is  not  within  any  hun- 
dred, or  does  not  contribute  to  the  county  rate,  such  county, 
liberty,  &c.  shall  be  liable  like  the  hundred. 

HUNDRED-COURT.  Is  only  a  larger  court-baron,  being 
held  for  all  the  inhabitants  of  a  particular  hundred  instead 
of  a  manor.  The  free  suitors  are  here  the  judges,  and  the 
steward  the  register,  as  in  the  case  of  a  court-baron.  It  is 
not  a  court  of  record,  and  it  resembles  a  court-baron  in  all 
points,  except  that  in  point  of  territory  it  is  of  a  greater 
jurisdiction. 

According  to  Blackstone,  its  institution  was  probably  coeval 
with  that  of  hundreds  themselves,  introduced,  though  not 
invented,  by  Alfred,  being  derived  from  the  polity  of  the 
ancient  Germans.  See  1  Comm.  hit  rod,  §  4.  and  this  Diet, 
tits.  County  Court,  Court  Baron,  Court  Led,  Constable,  Hurt* 
dred,  S,e. 

HUNDRED  LAGH,  from  the  Sax.  laga,  lex.]  Is  in 
Saxon  the  hundred  court,    Man  wood,  par.  1.  pag.  1. 

HUN  D RE  DO  RS,  hundredariir\  Persons  serving  on  juries, 
or  fit  to  be  impanelled  thereon  for  trials,  dwelling  within  the 
hundred  where  the  land  in  question  lies,  35  H.  8.  c.  6,  (re- 
pealed,) And  default  of  hundredors  was  a  challenge  or  excep- 
tion to  panels  of  jurors  for  default  of  hundredors,  &c.  Writs  of 
venire  facias  for  trial  of  any  action  in  the  courts  at  Westmin* 
ster,  shall  be  awarded  of  the  body  of  the  proper  county  where 
the  issue  is  triable.    See  tit.  Jury,  I.  II. 

Hondredor  also  signifies  him  that  hath  the  jurisdiction  of 
the  hundred,  and  is  in  some  places  applied  to  the  bailiff  of  a 
hundred.  See  13  Ed.  1.  c.  38 :  9  Ed.  2 :  2Ed.S:  Horns 
Mirror,  lib.  1. 

HUNDRED-PENNY.  Was  collected  by  the  sheriff  or 
lord  of  the  hundred,  in  oneris  sui  subsidium*  Cambd.  and  see 
Spehn.  Glos.  Fence  of  the  hundred  is  mentioned  in  Domes- 
day. And  it  is  elsewhere  called,  hundredfek.  Chart.  K.  Jok. 
E aid h)  Episc*  II ere f. 

"HUNDR  ED-SETENA.  Dwellers  or  inhabitants  of  a  hun- 
dred.   Chart  a  Edgar  Re*:. :  Moil  Angl.  torn.  1.  p.  16, 

HUNGER.  According  to  the  present  doctrine,  hunger 
will  not  justify  stealing  food,  to  relieve  a  present  necessity ; 
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1  Hal.  P.  C  54-;  and  the  doctrine  seems  just,  as  (on  con- 
viction) a  judge  may  respite  and  a  king  pardon,  an  advantage 
which  is  wanting  in  many  states;  particularly  those  which  are 
demoeratical.  The  ancient  doctrine,  (that  it  would  justify,) 
if  now  in  force,  might  open  a  door  to  many  villanies.  And, 
in  this  commercial  state,  those  who  can  labour  need  not  fear 
starving.  Those  that  cannot,  and  who  are  poor,  the  laws  have 
made  a  provision  for.    See  4  Comm.  31. 

HUNTING.    See  tits.  Deer- Stealers,  Game,. 

In  Scotland,  by  the  common  law,  all  men  have  a  right  and 
privilege  of  the  game  on  their  own  estate  or  property — the 
only  existing  act,  by  which  any  limitation  of  that  right  can  now 
be  enforced)  is  l6'2],  e.  31.,  which  requires  the  qualification  of 
a  yl'iugh  land  (96*  acres,  or  less  if  distinguished  as  a  plough- 
gate)  in  heritage  or  property.  The  regulations  of  certifi- 
cates of  such  qualification  is,  however,  extended  to  Scotland 
(and  Ireland).  The  person  possessed  of  such  qualification 
may  hunt  on  his  own  lands,  or  (by  permission)  on  those  of 
his  neighbours.  But  the  practice  in  sheep  countries,  of  far- 
mers and  their  servants  entering  in  hunting  foxes,  is  con- 
sidered as  an  act  of  necessary  trespass,  which  the  law  regards 
with  favour.  The  time  of  killing  game  is  regulated  in  Scot- 
land by  statute.  By  13  G.  3.  c.  54.  ptarmigan  are  prohibited 
from  Dec.  10  to  August  12;  heath-fowl  from  Dec.  10  to 
Aug.  20.  By  3d  G.  3.  c\  34.  partridges  are  prohibited  from 
Feb.  1  to  Sept.  1.  Hares,  rabbits,  and  deer,  cannot  be  de- 
stroyed in  time  of  snow  by  several  ancient  acts :  and  there  are 
several  also  which  prohibit  stalkers,  slaving  deer,  &e.  The 
burning  of  heath,  or  muir,  is  prohibited  as  prejudicial  to  the 
game,  from  April  1 1  to  Nov.  1  by  stat.  13  G.  3.  c.  54? ;  §  3.  of 
which  act  punishes  unqualified  persons  having  game  in  their 
possession,  without  the  licence  of  a  qualified  person,  by  penal- 
ties of  20*.  &e.  And  see  the  2  and  3  W.  4.  c.  6'8.  for  the  more 
effectual  prevention  of  trespasses  upon  property  in  Scotland  by 
persons  in  pursuit  of  game. 

HURDLE.  A  sledge  or  hurdle  used  to  draw  traitors  to 
execution.    See  tit.  Treason. 

HURDEREFERST.  A  domestic,  or  one  of  the  family, 
from  the  Sax.  hi/ red ,  jami lia,  andfleest9Jirnius.    Leg.  H*  c.  8. 

HURRERS.  The  cappers  and  hat  makers  of  London  were 
formerly  one  division  of  the  haberdashers,  called  by  this  name. 
Stows  Sum.  Loud.  312. 

HURST,  HYRST,  HER  ST,  from  the  Sax.  Hijrst,  i.  e.  a 
wood  or  grove  of  trees.]  There  are  many  places  in  Kent, 
Sussex,  and  Hampshire,  which  begin  and  end  with  this  syl- 
lable ;  and  the  reason  may  be,  because  the  great  wood  called 
Anders  would  extended  through  those  counties.  Cornell. 

Hurst  Castle  is  so  called  because  situated  near  the  woods. 
Hurslega  is  a  woody  place ;  and  probably  from  thence  is  de- 
rived Rursletf,  now  Hurley,  a  village  in  Berkshire.  CowelL 

HURTARDUS,  HURTTS.  A  ram  or  wether,  a  sheep. 
Mow.  AngL  torn.  2.  p.  666. 

HUS  and  HANT.  Words  used  in  ancient  pleadings. 
Hl  uricus  P.  captus  per  tjuerimoniam  mcrcalorum  FlandriiB  et 
wtprisonatus,  offer t  Domino  Regi  Hus  et  Hant  in  plegio  ad 
Simula m  recto,  et  ad  respondendum  predict  is  mercatoribus  et 
QtoftUuts  aliis,  qui  versus  earn  loepd  coiner  in  t :  el  diver  si  veniunt 
qid  mamtcapiunl  quod  did  us  Hen.  P.  per  Hus  et  Hant  veniet 
ad  suiiimonii'mnem  Regis  vel  ConciUi  sui  in  Curia  Regis  apud 
Shephay,  et  quod  stalit  ibi  recto,  §  c.  PlaciL  coram  Concilia 
Bom.  Reg.  Anno  27  H.  3:  Rot.  9-  See  commune  PUgium, 
sicuf  Johannes  Doe  et  Richard  us  Roe.    4  Inst,  72, 

HUSBAND  and  WIFE.    See  tit.  Baron  and  Feme. 

HUSBANDRY  and  HUSBANDMAN.  There  having 
been  great  decay  of  husbandry  and  hospitality,  it  was  enacted 
by  39  Eliz.  c.  Lj  now  obsolete,  that  one  half  of  the  houses 
decayed  should  be  erected,  and  forty  acres  of  arable  land 
faid  to  them,  by  the  person,  his  heir,  executor,  Sac,  who 
suffered  the  decay  :  and  they  were  to  keep  the  houses  and 
lands  in  repair. 

The  decaying  of  houses  of  husbandry  prohibited,    4  IL  7* 


c.  If) :  6  H.S.c.5:  7  H.  8.  c.  I  :  27  H.  8.  c.  22 :  2  and  3 
Ph.  <$■  Ma.  c.  1,2:  3Q  EL  c.  L  Wood  not  to  be  turned  to  tillage 
or  pasture.  3.5  IL  8.  c.  17.  §  2.— (Repealed  by  the  7  and  8 
(1.  I.  c.  27.)  Land  to  be  re-converted  to  tillage.  5  and  6  Ed. 
6.  c.  5:  5  EL  c.  2.— (Repealed  by  scat.  35  EL  c.  7>  §  20.) 
Who  may  he  compelled  to  serve  in  husbandry.  5  EL  c.  4.  §  7. 
How  husbandmen  shall  take  apprentices.  '  5  EL  c.  4.  §  25. 
See  tits.  Labourers,  Apprentices.  Arable  land  not  to  be  con- 
verted to  pasture  (39  El.  c.  2.),  but  not  to  extend  to  Northum- 
berland.   43  EL  c>  9.  §  32. 

Such  of  the  above  statutes  as  are  still  unrepealed  have  long 
been  obsolete. 

HUSBRKCE,  from  Sax.  hus,  a  house,  and  brier,  a  break- 
ing.]] Was  that  offence  formerly  which  we  now  call  bar gl art/. 
Blount,    See  tit.  Burglary* 

HUSCARLE.  A  menial  servant.  It  signifies  properly  a 
stout  man,  or  a  domestic  ;  also  the  domestical  gatherers  of  the 
Danes*  tributes  were  anciently  called  huscarlcs.  The  word  is 
often  found  in  Domesday,  where  it  is  said  the  town  of  Dor- 
chester paid  to  the  use  of  huscarles  or  housecarles,  one  mark  of 
silver.    1  )o  m  esday. 

HU  SCANS,  Fr.  hauseau.~\  A  sort  of  boot  or  buskin  made 
of  coarse  cloth,  and  worn  over  the  stockings*  mentioned  in  the 
ancient  stat.  4  Ed.  4.  c.  7* 

HUSFASTNE,  Sax.  hus,  i.  e.  dontus  et  Jdfestt  JLxus.~]  He 
that  holdeth  house  and  land.  Bract,  lib*  3.  tract.  2.  cap.  10. 
See  Heordfeste* 

HUSGABLE,  husgahlumr\  House-rent,  or  some  tax  or 
tribute  laid  upon  houses     Mon.  AngL  torn.  3.  p.  254. 

HUSSELING-REOPLE.  Communicants;  from  the  Sax. 
housel  or  hussel,  which  signifies  the  holy  sacrament.  See  tit. 
H os  tuts. 

HUSTINGS,  hustingum,  from  the  Sax.  hustinge,  i.  e.  con- 
cilium or  curing  A  court  held  before  the  lord  mayor  and 
aldermen  of  London,  and  the  principal  and  supreme  court  of 
the  City.  Of  the  great  antiquity  of  this  court,  we  find 
honourable  mention  made  in  the  laws  of  king  Edward  the 
Confessor:  Debet  etiam  in  London,  quai  est  caput  Regni  et 
Legum,  semper  Curia  Domini  Regis  singulis  sept i man  is  die 
lunw  hustings  seder e  et  teneri ;  fun  data  enhn  erat  olirn  et 
wdificata  ad  in  star,  el  ad  modum  et  in  mentor  i  am  veteris  Magnce 
Trojw,  el  usque  in  hodiernum  diem  leges  it  jura  et  dignitatis,  et 
lihertates  regiasque  consueludines  antitpue  magnce  Trojce}  in  se 
con ti net  :  et  consueludines  suas  una  semper  iueiolabilifate  con- 
servatur,  §c. 

Other  cities  and  towns  have  also  had  a  court  of  the  same 
name ;  as  Winchester,  York,  Lincoln,  &c.  Fleta,  lib*  2.  c.  55  : 
4*  Inst.  247:  staL  10  Ed.  2.  c.  L  See  this  Diet,  tits.  Court  of 
Hustings,  London. 

HUTESIUM  et  CLAMOR;  HUE  and  CRY.  See 
that  tit. 

HUTrLAN,  Taxes.    Mon.  AngL  torn.  2.  p.  586. 

HYBERNAGIUM.  The  season  for  sowing  winter  corn 
between  Michaelmas  and  Christmas;  as  Tremagium  is  the 
season  for  sowing  the  summer  corn  in  the  spring  of  the  year. 
These  words  were  taken  sometimes  for  the  different  seasons ; 
other  times  for  the  different  lands  on  which  the  several  kinds 
of  grain  were  sowed ;  and  sometimes  for  the  different  corn : 
as  hybernagium  was  applied  to  wheat  and  rye,  which  we  still 
call  winter  corn ;  and  tremagium  to  barley,  oats,  he.  which 
we  term  summer  corn :  these  words  are  likewise  written  iber- 
na giitm  and  thornagium.    Fleta,  lib.  2.  cap.  73.  §  18. 

H  YD  AGE.    See  Hidage. 

HYDE  of  LAND,  and  HYDEGILD.     See  Hide* 
HYPOTHEC  A.    In  the  civil  Jaw,  was  where  the  posses- 
sion of  the  thing  pledged  remained  with  the  debtor.  Inst* 
L  4.  c.  6.  §  7.    See  East,  2  Comm.  1 59.    See  tit.  Bailment. 
In  the  Scotch  law  it  is  synonymous  with  Lien.    See  that  tit. 

To  hypothecate  a  ship,  from  the  Lat.  hypotheca,  a  pledge, 
is  to  pawn  the  same  for  necessaries ;  and  a  master  may  hypo- 
thecate either  ship  or  goods  for  relief  when  in  distress  at  sea ; 
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for  he  represents  the  traders  as  well  as  owners ;  and  in  whose 
hands  soever  a  ship  or  goods  hypothecated  come,  they  are 
liable.  1  Salk.  34:  2  Lil  Abr.  195.  Sec  tits*  Factor,  Insur- 
ance, IV.,  Merchant,  Mortgage,  Skip*  fyc* 

11  Yi  n.    A  port  or  little  haven  to  lade  or  unlade  wares 


at,  as  Queen-hyth,  Lamb-hyth,  &c.  New  Book  of  Entries, 
fol  3.  De  tola  medietate  hythce  sua*  in,  §c.  cum  libera  t»- 
ttmtn  et  exitu,  fyc.  Mon.  Angl  2.  par.foL  142.  Also  a 
wharf,  &c 
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JBERNfAGIUM,  hihernagium,  ybcrnagium.']     Season  for 
sowing  winter  corn.    Cart  Anltq.  MSS* 
ICEN1.    The  ancient  name  for  the  people  of  Suffolk,  Nor- 
folk ,  Cambridgeshire,  and  Huntingdonshire. 

ICII  DIEN,  from  the  German. J  The  motto  belonging  to 
the  arms  of  the  Prince  of  Wales,  signifying  /  serve.  It  was 
formerly  the  motto  of  John,  king  of  Bohemia,  slain  in  the 
battle  of  Crcssv,  by  Edward  the  Black  Prince  ;  and  taken 
up  by  him  to  show  his  subjection  to  his  father  King  Ed- 
ward HI. 

ICONA,  iconia.'J  A  figure  or  representation  of  a  thing. 
Mat.  Pans,  146:  Roved  en,  G?0. 

ICTUS  ORBUS.  A  maim,  bruise,  or  swelling  ;  any  hurt 
without  cutting  the  skin  and  shedding  of  blood,  which  was 
called  plaga :  it  is  mentioned  in  Bracton,  lib,  2.  tract,  2.  cap, 
5  and  24  ;  and  in  the  laws  of  H.  1.  c.  34. 

I  DEN  TIT  ATE  NOMINIS.  An  ancient,  and  now  obso- 
lete writ,  that  lay  for  one  taken  and  arrested  in  any  personal 
action,  and  committed  to  prison  for  another  man  of  the  same 
name;  which  writ  was  in  nature  of  a  commission  to  inquiic 
whether  he  were  the  same  person  against  whom  the  action 
was  brought ;  and  if  not,  then  to  discharge  him.  Reg,  Orig. 
194:  F.  NB.  267. 

By  37  Ed,  3.  c.  2.  this  writ  is  given  for  wrongfully  seizing 
lands  or  goods  of  a  person  outlawed,  for  want  of  a  good  declara- 
tion of  his  surname ;  and  officers  si  1  all  take  security,  to  answer 
the  value  of  what  is  seised,  if  the  party  cannot  discharge  it,  on 
pain  of  double  damages.  And  this  writ  shall  be  maintainable 
by  executors,  &c.  by  9  H,  6.  c.  4.  Vide  3  Coin.  Dig:  14  Vin, 
Abr.  tit.  Jdentitate  Nomiriis* 

Where  one  person  is  by  mistake  arrested  for  another,  the 
person  so  arrested  may  maintain  an  action  for  false  imprison- 
ment, against  the  officer  to  recover  damages,  though  lie  sue 
this  writ  for  immediate  relief  from  the  imprisonment-  See 
tits.  Arrest,  False  Imprisonment. 

IDENTITY  of  PERSON.  Where  a  person  convicted  of, 
or  outlawed  for  a  criminal  offence,  being  asked  what  he  hath 
to  allege  why  execution  should  not  be  awarded  against  him, 
pleads  diversity  of  person,  a  jury  shall  be  impannelled  to  try 
this  collateral  issue,  viz.  the  identity  of  the  person.  See  4  Comm. 
3Q():  and  this  Diet.  tits.  Execution  and  Reprieve* 

II)KS,  idus.~]  With  the  ancient  Romans  were  eight  days 
in  every  month,  so  called  ;  being  the  eight  days  immediately 
after  the  Nunes.  In  the  months  of  March,  May,  July,  and 
October,  these  eight  days  begin  at  the  eighth  day  of  the 
month,  and  continue  to  the  fifteenth  day :  in  other  months 
they  begin  at  the  sixth  day,  and  last  to  the  thirteenth.  But 
it  is  observable,  that  only  the  last  day  is  called  Ides,  the  first 
of  these  days  is  the  eighth  Ides,  the  second  day  the  seventh, 
the  third  the  sixth,  i.e.  the  eighth,  seventh,  or  sixth  day  before 
the  Ides,  and  so  it  is  of  the  rest  of  the  days  :  wherefore  when 
we  speak  of  the  Ides  of  any  month  in  general,  it  is  to  be  taken 
for  the  fifteenth  or  thirteenth  of  the  month  mentioned.  See 
tit.  Calends. 

IDIOTS  AND  LUNATICS. 
The  law  relating  to  persons  labouring  under  the  infirmities 
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of  idiocy  and  lunacy,  being  in  many  respects  the  same,  and  in 
all  cases  depending  on  similar  reasoning,  is  here  reduced  to  one 
head  :  under  which  we  may  consider — 

L  Of  the  Prerogative  of  the  Crown,  and  the  Jurisdiction 
of  the  Court  of  Chancery. 
II.  Of  the  Distinction  between  Idiots  and  Lunatics* 

III.  In  what  Manner  Persons  are  found  to  be  Idiots  or 
Lunatics. 

IV.  Of  appointing  Com  mittees ;  their  Power  and  Duties. 
V.  Of  the  Civil  Rights  and  Acts  of  Persons  of  Unsound 

Mind. 

VI.  Of  their  Responsibility  for  Crimes. 
VII.  Of  the  Treatment  of  Insane  Persons. 

I.  1.  Of  the  Prerogative  of  the  Crown. — As  the  king}  being 
parens  pat  rim,  hath  the  protection  of  all  his  subjects,  so  is  he 
in  a  more  peculiar  manner  to  take  care  of  all  those  who,  by 
reason  of  their  imbecility  and  want  of  understanding,  are  inca- 
pable of  taking  care  of  themselves;  this,  in  some  books,  is 
called  a  prerogative  in  the  crown,  and  in  others  a  regimn  minus, 
or  duty  which  the  king  owes  to  his  subjects  in  return  for  their 
subjection  and  allegiance  to  him.  Staund.  Prwrog.  cap.  jj. 
fol.  33:  2  Inst.  14:  4  Co.  J26\  a. :  Dyer,  25. 

The  custody  of  an  idiot  and  his  lands  was  formerly  vested 
in  the  lord  of  the  fee.  Flvi.  L  I*  c.  IL  §  10.  And  therefore 
still,  by  special  custom  in  some  manors,  the  lord  shall  have  the 
ordering  of  idiot  and  lunatic  copyholders.  Dy.  302 :  Huit.  17: 
Nay,  27*  But  by  reason  of  the  manifold  abuses  of  this  power 
by  subjects,  it  was  at  last  provided  by  common  consent,  that 
it  should  be  given  to  the  king  as  the  general  conservator  of 
his  people,  in  order  to  prevent  the  idiot  from  wasting  his 
estate,  and  reducing  himself  and  his  heirs  to  poverty  and  dis- 
tress. F.  N.  B.  232.  This  fiscal  prerogative  of  the  king  is 
declared  in  parliament  by  the  17  Ed.  2.  c.  9.  which  directs,  in 
affirmance  of  the  common  law,  that  the  king  shall  have  ward 
of  the  lands  of  natural  foots,  taking  the  profits  without  waste 
or  destruction,  and  shall  find  them  necessaries;  and  after  the 
death  of  such  idiots,  he  shall  render  the  estate  to  the  heirs; 
in  order  to  prevent  such  idiots  from  aliening  their  lands,  and 
their  heirs  from  being  disinherited.    4  Rep.  126. 

Lord  Coke  in  4  Co.  Beverley's  case,  says,  that  this  preroga- 
tive was  by  the  common  law,  and  that  the  statute  de  pmro- 
gativd  Regis,  17  Ed.  2.  c.  Q.  above  mentioned,  is  only  declara-' 
tive  thereof.    2  Inst.  14:  4  Co.  126". 

The  king,  after  a  person  has  been  found  an  idiot,  by  office  is 
entitled  to  the  custody  of  the  body  of  such  idiot,  and  of  his 
lands  and  goods  during  his  life,  and  as  well  of  those  lands  and 
other  hereditaments  which  he  takes  by  purchase  as  by  descent; 
but  the  freehold  of  them  remains  in  the  idiot,  notwithstanding 
the  right  of  the  crown  to  their  eustody.  4  Rep.  126: 
Staundf  34.  36'.  For  although  the  statutes  respecting  idiots 
and  lunatics  (17  Ed.  2.  c.  9,  10.),  refer  only  to  the  lauds  of  the 
idiot  or  lunatic,  yet  it  seems  that  the  prerogative  extends  to  the 
custody  of  his  person,  goods,  and  chattels.  ±Rep.  126:  F.  N.  B. 
232.  But  if  an  idiot  has  not  the  possession  of  lands  or  goods,  but 
only  a  title  of  entry,  or  right  of  action,  the  king  cannot  enter 
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or  have  the  custody  of  them.  Siaundf  35:  Jin.  Abr.  tit. 
Lunacy  (B.  2.),  p.  1.  The  king  irmy  take  the  profits  of  an 
idiot's  estate  to  his  own  use,  allowing  necessaries  to  him  and 
his  family,  and  making  reparations,  and  may  also  demise  the 
lands  of  an  idiot  rendering  rent.  Staundf.  35:  Moore,  4: 
jWr,  «•  Though  the  king  may,  by  scire  facias,  or  by 
information,  avoid  all  acts  of  an  idiot  done  during  his  inca- 
pacity, yet  his  right  to  the  mesne  profits  shall  have  relation 
onlv  to  the  time  of  the  office.    8  Rep.  1 70.  a. 

So  the  king  may  grant  the  custody  of  an  idiot,  his  lands, 
and  goods,  to  another;  F.  N.  H.  232:  2  Ck.  Cat.  70:  Ami. 
23 ;  and  such  grant  may  be  made  without  security  to 
account ;  3  Mod.  23  ;  and  it  seems  may  extend  to  the  grantee's 
representatives.  2  CJu  Cas.  70:  1  Fern.  9  137-  The  doubt, 
whether  the  king  could  grant  the  custody  of  an  idiot  to  one, 
and  his  executors  proceeded  on  the  possibility  of  the  executor- 
ship devolving  on  an  infant,  who,  being  held  incapable  of 
managing  his  own  estate,  could  scarcely  be  thought  a  proper 
person  to  be  intrusted  with  the  charge  of  the  person  and  lands 
of  another.  The  Court  of  King's  Bench,  however,  did,  upon 
an  Issue  directed,  adjudge  the  grant  to  be  good,  holding  it  to 
be  a  trust  coupled  with  an  interest,  of  which  an  infant  is  1 
^pable.  3  Mod  45:  Skin.  177-  See  1  Fern.  {).  Neither 
are  the  executors  of  an  idiot  entitled  to  an  account  against  the 
grantee  for  the  profits  accruing  during  the  grant  from  the 
crown.  $Atk.3l2. 

This  branch  of  the  royal  revenue  was  long  considered  as  a 
hardship  upon  private  families;  and  so  far  back  as  8  Ja a.  h  it 
was  under  the  consideration  of  parliament  to  vest  this  custody 
in  the  relations  of  the  party,  and  to  settle  an  equivalent  on  the 
crown  in  lieu  of  it;  it  being  then  proposed  to  share  the  same 
fate  with  the  feodal  tenures  which  have  been  since  abolished. 
4  Inst.  90S:  Com.  Journ.  GlO.  Yet  few  instances  can  be 
given  of  the  oppressive  exertion  of  it,  since  it  seldom  happened 
that  a  jury  found  a  man  an  idiot  a  nativitate,  but  only  non 
compos  mentis  from  some  particular  time ;  which  had  an  opera- 
tion  very  different  in  point  of  law,  1  Comm.  304.  And 
since  the  Revolution,  the  crown  has  always  granted  the  surplus 
profits  of  the  estate  of  an  idiot  to  some  of  his  family.  1  Ridg. 
P.  C.  519:  A  pp.  n.  1- 

With  respect  to  lunatics,  it  is  enacted  by  the  statute  de 
prerogativa  (17  Ed.  2.  si.  2.  c.  10),  that  the  king  shall  provide 
where  any  (that  beforctime  hath  had  his  wit  and  memory) 
happen  to  fail  of  his  wit,  as  there  are  many  having  lucid  inter- 
vals, that  their  lauds  and  tenements  shall  be  safely  kept, 
without  waste  and  destruction,  and  that  they  and  their  house- 
hold shall  live  and  be  maintained  competently  from  the  profits 
of  the  same ;  and  the  residue  beyond  their  reasonable  susten- 
tion shall  be  kept  to  their  use,  to  be  delivered  unto  them 
when  they  recover  their  right  mind  ;  so  that  such  lands  and 
tenements  shall  in  nowise  within  the  time  aforesaid  be  aliened  ; 
nor  shall" the  king  take  any  thing  to  his  awnTuse,  And  if  the 
party  die  in  such  state,  the  residue  shall  be  distributed  for  his 
soul,'  by  the  advice  of  the  ordinary  ;  and  of  course,  by  the  sub- 
sequent amendments  of  the  law  of  administration,  shall  now  go 
to  his  executors  or  administrators.    1  Comm.  S04. 

It  will  be  seen,  therefore,  that  the  words  of  the  above  statute 
differ  as  to  the  provisions  for  the  care  of  the  property  of  an 
idiot  and  a  lunatic.  In  the  case  of  a  lunatic  the  king  is  a  mere 
trustee,  acting  only  as  parens  pairigi;  in  that  of  an  idiot _he 
has,  or  is  entitled  to  have,  a  beneficial  interest. 

The  prerogative  of  the  crown  does  not  prevent  a  relation  or 
friend  from  "confining  a  lunatic  ;  2  Roll  Ahr.  54h':  4  Comm. 
25  ;  under  the  regulations  introduced  by  statute.  See  post,  VII. 

The  right  of  the  crown  to  control  and  manage  lunatics  and 
their  estates  commences  with  the  finding  of  the  inquisition. 
8  Rep.  170.  h. 

Of  the  Jurisdiction  of  the  Court  of  Chancery  .—As  to  the 
manner  in  which  this  branch  of  the  prerogative  is  vested  in 
the  chancellor,  before  the  Court  of  Wards  was  erected,  the  juris- 
diction, both  as  to  idiots  and  lunatics,  was  in  Chancery,  and 
vol.  I. 


therefore  all  such  commissions  were  taken  out  and  returned  in 
Chancery ;  and  after  the  Court  of  Wards  was  abolished  by  act 
of  parliament,  it  reverted  back  to  the  Court  of  Chancery, 
2  Atk.  553.  When  a  person  is  found  an  idiot  or  a  lunatic, 
the  king  alone  has  power  to  grant  the  custody  of  the  idiot  or 
lunatic  and  his  estates  by  sign  manual ;  and  therefore,  to  save 
repeated  application  to  the  crown,  it  has  been  the  practice  to 
entrust  such  power  by  warrant  under  the  sign-manual,  coun- 
tersigned by  the  two  secretaries  of  state,  to  the  lord  chan- 
cellor, on  his  coming  into  office ;  by  virtue  of  which  warrant, 
and  not  as  chancellor,  he  has  the  ordering  and  dispositiori_i>f 
the  persons  and  estates  of  idiots  and  lunatics^  and  such  war- 
rant confers  no  jurisdiction,  but  only  a  power  of  administration. 
This  authority  is  given  to  him  (as  stated  in  the  warrant)  in 
consideration  of  its  being  his  duty,  as  chancellor,  to  issue  the 
commission  on  which  the  inquiry  as  to  the  fact  of  idiotcv  ov 
lunacy  is  to  be  made. 

1  his  branch  of  the  prerogative  may  be  exercised  by  any 
officer  the  crown  thinks  fit ;  it  is  ordinarily  delivered  to  a  great 
officer  of  state,  but  not  necessarily  to  the  keeper  of  the  great 
seal.  4  Bro.  C.  C.  233:  2  Shaw  %  W.  525.  An  instance  Is 
mentioned  of  the  lord  high  treasurer  having  the  warrant ; 
2  Dick.  553 ;  but  if  it  were  granted  to  any  other  officer  of 
state  than  the  chancellor,  it  would  not  enable  such  officer  to 
act  after  the  grant  made  to  the  committees,  but  merely  to 
direct  such  grant. 

The  warrant  confers  the  right  of  making  grants  of  the 
custody  of  the  persons  and  estates  of  idiots  and  lunatics,  and 
empowers  the  lord  chancellor,  or  other  person  to  whom  it  is 
given,  to  prepare  and  pass  such  grants  without  any  further 
special  warrant  from  the  crown.    See  $  P.  W.  ]0~.  [a.) 

After  the  custody  is  granted,  the  chancellor  acts  in  matters 
relative  to  the  lunatic,  not  under  the  sign  manual,  but  by  virtue 
of  his  general  power  as  keeper  of  the  king's  conscience ;  and 
the  orders  of  the  Court  of  Chancery  in  matters  of  lunacy  are 
enforced  by  attachment,  not  as  being  warranted  by  the  sign- 
manual,  but  by  the  general  power  of  the  court.  2  AmbL  707. 
See  2  Sch.  #  L.  438 ;  6  Fes.  783. 

Neither  the  masterof  the^rolls^  nor  the  vicc-chancellor^an 
sit_for  tKe  lord  chance  J  loTTrTmatters  "of  lunacy.  Shelf br^s 
Law  of  Lunacy,  3  5.  18.  ■  And  as  his  power  isTferived  under 
the  sign-manual,  in  virtue  of  the  prerogative  of  the  crown,  he 
is  responsible  to  the  crown  alone  for  the  right  exercise  of  it  ; 
and  therefore  an  appeal  will  not  lie  to  the  House  of  Lords 
from  an  order  made  in  lunacy,  but  must  be  made  to  the  king 
in  council.    3  P.  IVms.  107:  6  Bro.  P.  C.  32[). 

Though  in  strictness  the  guardianship  of  the  king  may  be 
said  to  be  determined  by  the  death  of  the  lunatic,  yet  it  has 
been  held,  that  the  chancellor  may  make  an  order  in  a 
lunatic's  affairs,  after  his  death.  Ami).  706.  See  also  3  Bro. 
C.  R.  238, 

The  Court  of  Chancery  will  not  interfere  touching  the  pro- 
perty of  a  person  of  unsound  mind,  where  no  commission  of 
lunacy  has  issued.    5  Rus.  152. 

As  to  the  powers  given  to  the  chancellor  or  other  person 
entrusted  with  the  sign-manual  by  statute,  see  post,  IV, 

II.  Of  the  Distinction  between  Idiots  and  Lunatics.—  An  idiot 
(derived  originally  from  the  Greek  Iawr?/c,  a  private  individual), 
or  natural  fool,  is  one  that  hath  had  no  understanding  from  his 
nativity,  and  therefore  is  by  law  presumed  never  likely  to 
attain  any. 

A  man  is  not  an  idiot  if  he  hath  any  glimmering  of  reason, 
so  that  he  can  tell  his  parents  his  age,  or  the  like  common  mat- 
ters,   I\  X.  B.  233. 

Fitzherbert  also  defines  an  idiot  from  birth  to  be  a  person 
who  cannot  count  or  number  twenty  pence,  or  tell  who  was  his 
father  or  mother,  or  how  old  he  is,  &c,  so  as  it  may  appear  that 
he  hath  no  understanding  of  reason  what  shall  be  for  his  profit 
or  what  shall  be  for  Ins  loss:  but  if  he  have  sufficient  understand- 
ing to  know  and  understand  his  letters;  and  to  read  by  teaching 
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or  information  of  another  man,  he  is  not  an  idiot,    F.  N.  B. 

In  a  case  in  the  House  of  Lords,  however,  Lord  Tenterden 
is  reported  to  have  said  that  the  above  definition  was  contrary 
to  common  sense,  for,  as  to  repeating  the  letters  of  the  alphabet, 
or  reading  what  is  set  before  him,  a  child  of  three  years  old 
may  do  that.  1  Dow.  P.  C-  {New  Series)  3<)2  :  S.  C.  3  Bligk, 
{New  Series.*) 

Although  a  person  has  a  weak  mind,  yet,  if  he  appears  by 
conversation  and  instruction  capable  of  acquiring  a  competent 
share  of  understanding  to  enable  him  to  govern  himself  or  his 
estate,  and  a  memory  sufficient  to  retain  the  knowledge  so 
acquired,  he  is  not  considered  in  law  an  idiot,  or  of  unsound 
mind.    1  Ridg.  P.  C.  522. 

But  if  it  appear  he  has  the  use  of  understanding,  which 
many  of  that  condition  discover  by  signs  to  a  very  great 
measure,  he  may  be  tried  and  suffer  judgment  and  execution, 
though  great  caution  is  to  be  used  therein.    1  Hale  P.  C.  34. 

A  person  born  deaf  and  dumb,  on  attaining  21,  applied  to 
the  Court  of  Chancery  to  have  possession  of  her  real,  and  an 
assignment  of  her  chattel,  estate,  and  the  chancellor  having 
put  questions  to  her  in  writing,  to  which  she  returned 
sensible  answers  in  writing,  the  application  was  granted. 
1  Dick.  2GS. 

And  there  can  be  no  doubt,  whatever  was  the  case  formerly, 
that  now,  owing  to  the  judicious  and  humane  means  used,  deaf 
and  dumb  persons  are  capable  of  being  taught  many  pursuits, 
and  may  receive  moral  instruction,  fully  sufficient  to  raise  them 
to  the  station  and  to  the  responsibility  of  rational  agents. 

A  man  who  is  born  deaf,  dumb,  and  blind,  is  looked  upon 
as  in  the  same  state  with  an  idiot  ;  lie  being  supposed 
incapable  of  any  understanding,  as  wanting  all  those  senses 
which  furnish  the  human  mind  with  ideas.  Co.  Lit.  42  : 
Flcta,  I  6".  c.  40. 

A  lunatic,  or  person  non  compos  mentis,  is  one  who  hath  had 
understanding,  but  by  disease,  grief,  or  other  accident,  hath  lost 
the  use  of  his  reason.  A  lunatic  is,  indeed,  properly  one  that 
hath  lucid  intervals,  sometimes  enjoying  his  senses,  and  some- 
times not;  and  the  word  is  derived  from  the  Latin  tuna,  in 
consequence  of  a  belief  which  formerly  prevailed  that  the  moon 
has  an  influence  over  mental  disorders. 

Under  the  general  name  of  non  compos  mentis,  and  which 
is  the  most  legal  term,  are  comprised  not  only  lunatics,  but 
persons  under  phrenzies,  or  who  lose  their  intellects  by  disease  ; 
those  that  grow  deaf,  dumb,  and  blind,  not  being  born  so,  or 
such,  in  short,  as  are  judged  by  the  Court  of  Chancery  incapable 
of  conducting  their  affairs.    See  post,  III. 

The  more  general  description  of  a  person,  who,  from  his 
want  of  reason  and  understanding,  comes  within  the  protection 
of  the  law,  is  that  of  non  compos  mentis.  Co.  Lit.  246 :  4  Co. 
124:  Ski*  177^ 

There  are,  says  Coke,  four  kinds  of  men  who  may  be  said  to 
be  non  compos:  —  1.  An  idiot,  who  is  non  compos  from  his 
nativity.  2.  One  made  such  by  sickness.  3.  Lunatic,  aui 
aluptando  gaudet  lucid  is  interval!  is ;  who  is  non  compos  only 
for  the  time  that  he  wants  understanding.  4.  One  that  is 
drunk;  which  last  is  so  far  from  coming  within  the  protection 
of  the  law,  that  his  drunkenness  is  an  aggravation  of  whatever 
he  does  amiss.  Co.  ZA.  247:  4  Co.  124.  See  1  Hale  Hist, 
P.  C.  30.  37:  3  P.  Wms.  130:  and  this  EHet. tit.  Drunkenness. 

1.  An  idiot  U  a  fool  or  a  madman  from  his  nativity,  and  one 
who  never  has  any  lucid  intervals  ;  therefore  the  king  has 
the  protection  of  him  and  his  estate  during  bis  life,  without 
rendering  any  account;  because  it  cannot  be  presumed  that  he 
will  be  ever  capable  of  taking  care  of  himself  or  his  affairs: 
and  such  a  one  is  described  as  a  person  that  cannot  number 
twenty,  tell  the  days  of  the  week,  does  not  know  his  father  or 
mother,  his  owji  age,  &e.  But  these  arc  mentioned  as  instances 
only;  fur  idiot,  or  not,  being  a  question  of  fact,  must  be  tried 
bv  jurv,  or  inspection.  Dyer,  2b:  Moor,  4.  pi.  II:  Uro. 
Idiots  :  F.  N*  B.  233. 


But  though  an  idiot  must  be  so  a  nativii ate,  yet,  if  by  inqui- 
sition it  be  found,  that  A.  is  an  idiot  not  having  any  lucid 
intervals  per  spatium  octo  annorum,  this  is  a  sufficient  finding; 
for  the  inquisition  having  found  the  party  an  idiot,  the  adding 
spatium  octo  annorum  is  surplusage,  and  shall  be  rejected. 
3  Mod.  43,  44:  2  Sliow.  171  :  Skin.  &  177  :  &  C.  Prodgers 
and  Lady  Frazier. 

2.  One  made  such  by  sickness,  which  Lord  Hah  calls 
dementia  acvidenlatis  vel  adventitia,  and  which  he  again  dis- 
tinguishes into  a  total  and  a  partial  insanity,  from  its  being 
more  or  less  violent,  is  such  a  madness  ps  excuseth  in  criminal 
cases ;  and  though  the  patty  also  in  every  thing  else  be 
entitled  to  the  same  protection  with  an  idiot,  and  though  his 
disorder  seems  permanent  and  fixed,  yet  as  he  had  once  reason 
and  understanding,  and  as  the  law  sees  no  impossibility  but 
what  he  may  be  restored  to  them  again,  it  makes  the  king 
only  a  trustee  for  the  benefit  of  such  a  one,  without  giving 
him  any  profit  or  interest  in  his  estate.  1  Hale's  Hist. 
P.  C.  30. 

3.  A  lunatic;  this  is  also  dementia  accidentals  vel  adven- 
I  ilia ;  and  though  such  a  one  hath  intervals  of  reason,  yet 
during  his  phrenzy  he  is  entitled  to  the  same  indulgence  as  to 
his  acts,  and  stands  in  the  same  degree,  with  one  whose  disorder 
is  fixed  and  permanent,  4  Co.  125:  Co.  Lit.  247:  1  Hales 
Hist.  P.  C.  31. 

4.  One  made  mad  by  drunkenness,  which  is  called  dementia 
effect  at  a  ;  and  though,  as  has  been  said,  such  a  person  be  not 
entitled  to  the  protection  of  the  law,  yet  if  a  person  by  the 
unskil fulness  of  his  physician,  or  by  the  contrivance  of  his 
enemies,  eat  or  drink  such  a  thing  as  causeth  phrenzy,  this 
puts  him  in  the  same  condition  with  any  other  phrenzy,  and 
equally  excuseth  him ;  also  if  by  one  or  more  such  prac- 
tices an  habitual  or  fixed  phrenzy  be  caused,  though  this 
madness  was  contracted  by  the  vice  and  will  of  the  party,  yet 
this  habitual  and  fixed  phrenzy  thereby  caused  puts  the  man 
in  the  same  condition  as  if  the  same  was  contracted  involun- 
tarily at  first.  Plowd.  19.  a.  :  Co.  Lit.  247  :  1  Hale's  Hist. 
P.  C.  23. 

But  though  this  subject  of  madness  may  be  branched  into 
several  kinds  and  degrees,  yet  it  appears  that  the  prevailing 
distinction  in  law  is  between  idiocy  and  lunacy :  the  first  a 
fatuity  a  nativilate,  vel  dementia  natural  is :  the  other  acci- 
dental or  adventitious  madness,  which,  whether  permanent  and 
fixed,  or  with  lucid  intervals,  goes  under  the  general  name 
of  lunacy.    4  Co.  125.  a. 

But  a  commission  of  lunacy  is  not  confined  to  strict  insanity, 
but  is  applied  to  cases  of  imbecility  of  mind,  to  the  extent  of 
incapacity,  from  any  cause;  as  disease,  age,  or  habitual  intoxi- 
cation.   8  Ves.  65.    See  post,  II L 

As  to  what  constitutes  imbecility  of  mind,  see  the  remarfa 
of  Sir  John  Nicholl,  in  1  Hagg.  Feci.  R.  401. 

III.  In  what  Manner  Persons  are  found  to  be  Idiots  or 
Lunatics. —  Every  person  of  the  age  of  discretion  is  in  law  pre- 
sumed to  be  of  sound  mind  and  memory,  unless  the  contrary 
appear ;  and  this  rule  holds  as  well  in  civil  as  criminal  cases. 
1  Hays  Hist.  P.  C*  S3. 

By  the  old  common  law  there  is  a  writ  de  idiotd  hquirendo, 
to  inquire  whether  a  man  be  an  idiot  or  not ;  which  must  be 
tried  by  a  jury  of  twelve  men;  and  if  they  find  him  merus 
idiot  a,  the  profits  of  his  lands,  and  the  custody  of  his  person, 
may  be  granted  by  the  king  to  some  subject  who  has  interest 
enough  to  obtain  them.    F.  N.  B.  232. 

If  a  man  be  found  by  a  jury  an  idiot  a  nathifate}  he  may 
come  in  person  into  the  Chancery  before  the  chancellor,  or  be 
brought  there  by  his  friends,  to  be  inspected  and  examined 
whether  idiot  or  not ;  and  if  upon  such  view  and  inquiry  it 
appears  he  is  not  so,  the  verdict  of  the  jury,  and  all  the  pro- 
ceedings thereon,  are  utterly  void,  and  instantly  of  no  effect. 
9  Rep.  30 :  4  Co.  1 

The  method  of  proving  a  person  non  compos  is  very  similar 


to  that  of  proving  him  an  idiot.  The  lord  chancellor,  to  whom, 
by  special  authority  from  the  king,  the  custody  of  idiots  and 
lunatics  is,  as  we  have  seen,  generally  intrusted,  upon  petition  or 
information,  grants  a  commission  in  nature  of  the  writ  deidiotd 
hquirendo,  to  inquire  into  the  party's  state  of  mind  ;  and  if  he 
be  found  non  compos,  the  chancellor  usually  commits  the  care 
of  his  person,  with  a  suitable  allowance  for  his  maintenance, 
to  some  friend,  who  is  then  called  his  committee.  See 
post,  IV. 

Of  the  Commission*—  When  persons  non  compotes  mentis 
became  distinguished  into  the  two  classes  of  idiots  and  lunatics, 
distinct  commissions,  in  the  nature  of  the  old  writs,  were 
framed  for  each  of  them,  one  de  idiot d  inquirendo,  and  the 
other  de  lunatico  inquirendo. 

Commissions  are  made  by  letters  patent  tinder  the  great 
seal,  and  were  formerly  directed  to  five  commissioners,  three  or 
more  of  whom  were  required  to  act.  But  by  the  8  and  4 
W.  4.  c  36.  (after  reciting,  that  great  inconvenience  and 
expence  had  been  experienced  from  the  practice  of  addressing 
commissions  in  the  nature  of  writs  de  lunatico  inquirendo,  to 
three  or  more  persons  therein  named  as  commissioners,  and 
doubts  had  arisen  whether  such  commissions  could  be  addressed 
to  one  commissioner  only)  it  is  enacted,  that  the  lord  chan- 
cellor, or  the  lord  keeper,  or  commissioners  of  the  great  seal, 
or  other  the  persons  intrusted,  by  virtue  of  the  king's  sign 
manual,  with  the  care  ami  commitment  of  the  persons  and 
estates  of  persons  found  idiot,  lunatic,  or  of  unsound  mind, 
may  (if  thought  advisable)  cause  such  commissions  to  be 
directed  to  one  or  more  persons,  who  shall  make  inquisition 
thereon,  and  return  the  same  into  Chancery;  and  for  that 
purpose  shall  have  the  same  power  to  issue  precepts  to  the 
sheriff' to  summon  a  jury,  and  to  compel  the  attendance  of 
witnesses,  and  the  pn»duction  and  attendance  of  the  alleged 
lunatic,  idiot,  or  person  of  unsound  mind,  and  all  other  the 
powers  hitherto  possessed  by  the  three  or  more  commissioners 
in  such  commissions  named. 

When  granted. — The  rules  of  judging  upon  the  point  of 
insanity  being  the  same  at  law  and  in  equity,  the  Court  of 
Chancery  cannot  assume  any  kind  of  discretion  upon  the  sub- 
ject;  and  therefore,  the  return  of  ,ari  '  inquest,  stating  that 
W.  B.  was,  at  the  time  of  taking  the  inquisition,  from  the 
weakness  of  his  mind,  incapable  of  governing  himself  and  his 
lands  and  tenements,  was  held  illegal  and  void;  and  many 
adjudged  cases  being  cited  to  the  same  effect,  Lord  Hardwicke 
congratulated  himself  that,  upon  search  of  precedents,  the 
court  had  not  gone  further,  in  departing  from  the  legal  defi- 
nition of  a  lunatic,  than  in  allowing  returns  of  non  compos 
mentis,  or  insanw  menth,  or,  since  the  proceedings  had  been  in 
English,  of  unsound  mind,  which  amounts  to  the  same  thing. 
And  in  Lord  Donegal's  case,  upon  the  same  principle,  a  com- 
mission of  lunacy  was  refused,  though  it  was  admitted  that 
the  weakness  of  Lord  Donegal's  understanding  was  extreme. 
See  3  Z\  Wms.  130:  2  Atk.  327 :  3  Ath.  \6S:  2  Fes.  407. 

But  though  a  court  of  equity,  in  judging  upon  the  point  of 
insanity,  is  governed  by  the  rules  of  law,  yet,  if  a  man,  by  age 
or  disease,  is  reduced  to  a  state  of  debility  of  mind,  which, 
though  short  of  lunacy,  renders  him  unequal  to  the  manage- 
ment of  his  affairs,  the  court  will,  in  respect  of  his  infirmities, 
if  the  demand  in  question  be  hut  small,  appoint  a  guardian  to 
answer  for  him,  or  to  do  such  other  acts  as  his  interest,  or  the 
rights  of  others,  may  require.  3  P.  Wms.  111.  n.  B.  Upon 
petition,  praying  a  reference  to  the  master  as  to  the  state  of 
the  plaintiff'  and  her  fortune,  and  directions  for  her  mainte- 
nance, the  property  being  too  small  to  hear  a  commission  of 
lunacy,  an  order  was  made  upon  affidavits,  without  a  reference, 
for  payment  of  the  dividends  for  two  ensuing  quarters.  4  Fes. 
79o.  As  to  the  general  rules  of  determining  what  shall  be 
considered  a  lucid  interval,  where  previous  lunacy  has  been 
proved  or  admitted,  see  3  Bro.  Ck,  R.  441. 

Of  late  years,  the  question  has  not  been  in  many  cases  whe- 
ther the  party  is  absolutely  insane  ;  but  the  court  has  issued  a 


commission,  provided  it  has  been  made  out  that  the  party  is 
unable  to  act  with  any  proper  and  provident  management ;  is 
liable  to  be  robbed  by  any  one  ;  and,  in  short,  labours  under 
that  imbecility  of  mind  which  requires  as  much  protection  as 
actual  insanity.    8  Fes.  65. 

Though  it  was  formerly  doubted,  it  now  seems  to  be  settled 
that  a  commission  may  be  sued  out  against  a  lunatic  resident 
abroad,  and  may  be  executed  where  his  mansion  house  was :  ex 
parte  Southcote,  Ami).  109. 

Upon  ivhose  Application. — It  has  been  said,  that  as  the  crown 
has  an  interest  in  respect  of  persons  non  comjX)fes  mentis,  a 
commission  may  issue  upon  information  by  the  attorney- 
general.    1  Coll  on  Lun.  125. 

However,  commissions  are  usually  directed  upon  petitions 
preferred  by  the  near  relations  of  the  supposed  lunatics,  accom- 
panied by  affidavits,  setting  forth  instances  of  the  weak  or 
incoherent  behaviour  of  the  parties. 

A  husband  may  prefer  a  petition  for  a  commission  again  t 
his  wife,  and  vice  versa.  A  father  or  mother  against  a  child, 
and  vice  versd.  Brothers,  sisters,  uncles,  aunts,  nephews, 
nieces,  cousins,  against  each  other.  An  executor  under  a  will 
against  a  legatee.  A  trustee  under  a  deed  against  his  cestui 
que  trust,  And  creditors  against  their  debtor.  1  Coll.  on 
Lun.  377. 

The  nearest  relations  of  the  alleged  lunatic  will  be  allowed 
the  carriage  of  a  commission,  unless  there  be  some  specific 
ground  of  objection.    1  Fes.  $  B.  5J). 

Of  the  Execution  of  the  Commission. — The  common  order  of 
the  chancellor  directs  the  commission  to  be  executed  in  or  near 
the  residence  of  the  supposed  lunatic,  and  a  jury  of  the  county 
and  neighbourhood  to  be  returned,  to  inquire  of  the  lunacv. 
And  a  satisfactory  ground  must  be  made  out  to  establish  an 
exception  to  this  rule. 

As  to  the  authority  of  the  court  to  enforce  the  production  of 
persons  suspected  to  be  idiots  or  lunatics,  it  seems  clearly  esta- 
blished, that  upon  the  commission  being  sued  out,  the  person 
having  the  hum  tie  must,  when  required,  produce  him.  1  P. 
Wms.  701  :  2  P.  Wins.  OSS. 

The  commissioners  and  jury  have  a  right  to  inspect  and 
examine  the  lunatic ;  and  the  latter  generally  exercise  their 
privilege.  And  the  lunatic  himself  has  a  right  to  be  present 
at  the  execution  of  the  commission.    12  Fes.  455. 

Notice  of  the  execution  of  the  commission  is  not  generally 
given  to  the  party  affected  by  it  ;  but  if  a  sufficient  reason  for 
such  notice  is  made  out,  the  court  will,  on  application,  order  it 
to  be  given  to  the  party  requiring  it.    1  Fes.  26*9- 

The  commissioners  are  bound,  under  a  penalty  of  40 A,  to 
suffer  witnesses  to  give  evidence  openly  in  their  presence.  And 
when  the  jury  are  ready  to  return  their  verdict,  they  must 
receive  it,  or  incur  a  penalty  of  100/.    1  //.  8.  c.  8. 

Of  the  Inquisition. — The  inquisition,  by  36  Ed.  3.  c.  13. 
must  be  by  indent ure,  and  one  not  indented  was  held  void. 
Dytr3  170.  a.  It  must  also  he  under  the  seals  of  twelve  jury- 
men, otherwise  the  officer  by  whom  it  is  taken  will  be  liable  to 
the  penalty  of  100/.  1  H.  8.  c.  8.  In  inquiries  under  com- 
missions, the  jury  have  not  been  strictly  limited  to  the  question 
whether  lunatic  or  not ;  for  it  has  been  held  sufficient  if  they 
find  that  the  party  is  of  unsound  mind. 

The  proper  return  to  a  commission  of  idiocy  or  lunacy, 
where  the  party  is  not  found  an  idiot  or  lunatic,  but  is  con- 
sidered by  the  jury  as  an  object  fit  to  be  under  the  superin- 
tendence of  the  Court  of  Chancery,  is,  that  he  is  of  unsound 
mind,  so  that  he  is  not  sufficient  for  the  government  of  him- 
self, his  lands,  and  tenements;  and,  therefore,  where  the  return 
was  **  that  the  party  was  so  far  debilitated  in  his  mind,  as  to 
be  incapable  of  the  general  management  of  his  affairs,  and  had 
been  in  the  same  state  of  mind  for  six  months  last  past,"  the 
inquisition  was  quashed,  and  a  new  commission  issued,  12  Fes. 
445.    And  see  4  Buss.  182. 

The  chancellor  inclined  to  quash  the  inquisition,  the  com- 
mission not  having  been  executed  near  the  place  of  abode; 
4  B  2 
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and  nn  order,  that  the  lunatic  should  have  due  notice,  having 
been  disobeyed.  7  ffyfr  %6h 

By  the  1  W.  4.  c.  65.  §  41.  inquisitions  of  lunacy  on  com-  | 
missions  in  Great  Britain,  and  writs  of  supersedeas  thereon, 
mav  be  transmitted  to  Ireland,  and  entered  on  record  in  the 
Chancery  there,  and  acted  on  in  Ireland;  and  so,  vice  verm, 
inquisitions  in  Ireland  may  be  transmitted,  &c.,  to  iaig- 
land. 

Of  traversing  f  he  Inquisition* — A  traverse  is  a  summary  pro- 
ceeding, setting  out  the  inquisition,  and  traversing  or  denying 
the  facts  thereby  found,  whereupon  issue  is  joined  for  the 
crown  by  the  attorney-general;  and  a  venire  jdcias  juratares 
will  he  awarded  into  the  Court  of  King's  Bench,  4  lust.  80: 
2  Saund.  (>.  %$  :  5  Fes. 

If  by  inquisition  a  person  he  found  a  lunatic,  and  the  custody 
granted  to  J.  S.,  and  the  party  thus  found  bring  a  scire fm -his 
to  set  aside  the  inquisition,  the  committee  of  the  lunatic  cannot 
plead  nor  join  issue  in  such  scire  facias  ;  for  he  can  have  no 
interest  in  the  estate  of  the  lunatic,  being  only  in  the  nature 
of  a  bailiff  to  the  king,  and  therefore,  bis  duty  is  to  inform  the 
king's  attorney -general  of  the  nature  of  the  affair,  who  is  the 
proper  person  to  contest  the  matter  in  behalf  of  the  king. 
L'  Sid,  124. 

The  2  Ed.  6\  c*  8.  §  6.  provides,  that  "  if  any  be,  or  shall  be, 
untruly  found  lunatic,  &c,  that  every  person  or  persons  grieved, 
or  to  he  grieved,  by  any  such  othce  or  inquisition,  shall  and 
mav  have  his  or  their  traverse  to  the  same  immediately,  or 
after,  at  his  or  their  pleasure,  and  proceed  to  trial  therein,  and 
have  like  remedy  and  advantage  as  in  other  cases  of  traverse 
upon  untrue  inquisitions  or  offices  founden."  It  has  been 
doubted,  however,  whether  the  party  aggrieved  by  the  inqui- 
sition must  not  apply  to  Cham-cry,  notwithstanding  this  pro- 
vision of  the  statute.  Ley,  26\  27-  Certain  it  is,  that  he  must 
apply  in  order  to  suspend  the  grant  of  the  custody  of  the 
person,  which  regularly  is  immediate  upon  the  return  of  the 
inquest ;  though,  according  to  stat.  18  H.  6.  c.  6.,  the  custody 
of  the  laud  ought  not  to  he  granted  till  a  month  alter,  in  order 
that  the  parties  affected  by  it  may  have  time  to  traverse  it. 
Ex  parte  Roberts,  3  Atk.  5.  For  the  doctrine  of  traversing  an 
inquisition,  see  the  cases  referred  to  in  ex  parte  Roberts*  3  Atk,  7* 
311,  The  2  Ed.  6.  gives  the  right  of  traverse  to  all  persons 
aggrieved  by  the  inquisition ;  yet  the  heir  may  not  traverse  it, 
but  is  bound  upon  the  traverse  by  the  lunatic,  or  his  alienee, 
who  may  traverse  it.  Ex  parte  Roberts,  3  Atk.  308 :  1  Ch. 
Ca.  U& 

By  the  6  G.  4.  c.  53.  §  1.  petitions  to  traverse  inquisitions  re- 
turned into  Chancery,  may,  within  three  calendar  months  after 
the  return,  be  presented  to  the  lord  chancellor,  who  may  make 
order  for  trying  such  traverses  within  six  months,  and  for  the 
traverser  {not  being  the  party  found  lunatic)  to  give  security 
for  all  proper  parties  proceeding  to  the  trial.  Persons  not 
petitioning  or  proceeding  within  the  times  limited,  or  neglect- 
ing to  give  security,  shall  be  barred.  §  2.  Chancellor,  if  dis- 
satisfied with  any  verdict,  may  direct  a  new  trial  (§  3.),  and 
make  orders  for  management  of  the  person  and  estate  of  the 
lunatic,  notwithstanding  any  petition  or  order  for  traverse  may 
he  depending.  Committees,  &c,  acting  under  such  orders,  are 
indemnified,   §  4. 

Any  individuals  who  suppose  their  interests  affected  by  the 
acts  which  the  lunatic  has  done,  have  a  right  to  apply  to  the 
great  seal,  for  leave  to  traverse  the  inquisition,  winch  is  never 
refused  in  any  proper  case.  Per  Lord  Lldon,  2  IVils.  §  S. 
520. 

A  traverse  may  he  ordered  to  be  tried  by  a  special  jury  at 
the  next  assizes  to  he  held  for  the  county  where  the  party  has 
her  residence.  5  Fes.  8"2.  And  such  trial  may  be  postponed 
in  the  absence  of  material  witnesses,  and  on  the  ground  of 
want  of  time  to  prepare  for  trial.    Sir  G.  0.  P.  Turner  s  case, 

Of  superseding  the  Commission* — In  case  of  the  lunatic's 
recovery,  he  must  petition  the  chancellor  to  supersede  the  com- 


mission ;  upon  the  hearing  of  which,  the  lunatic  must  attend 
in  person,  that  he  may  be  inspected  by  the  chancellor:  it  is 
also  usual  for  the  physician  to  attend,  and  to  make  an  affidavit 
that  the  lunatic  is  perfectly  recovered.  Fonblnnque  Treat.  Eq. 
c.  2.  §  3.  in  note. 

And  without  strong  evidence  of  his  sanity  given  hv  medical 
men,  or  other  persons  competent  to  form  an  opinion,  the  chan- 
cellor will  not  supersede  a  commission.    1  Colt,  on  Lun.  324. 

After  the  chancellor  has  made  an  order  for  superseding  a 
commission  of  lunacy,  the  party  must  be  restored  to  the 
government  of  himself  and  his  property  by  a  grant  under  the 
great  seal. 

A  commission  may  also  be  superseded  if  the  party  has  been 
irregularly  found  a  lunatic.    3  Atk.  6 :  and  see  1  Mer.  g60. 

IV.  1.  Of  appointing  Committees.  The  custody  of  lunatics 
being  a  branch  of  the  prerogative,  the  appointment  of  the  com- 
mittees must  necessarily  he  in  the  discretion  of  the  person  to 
whom  that  branch  of  the  prerogative  is  intrusted ;  but  in  the 
exercise  of  this  discretion,  certain  rules  have  been  regarded,  as 
best  calculated  to  protect  the  person  and  interests  of  the  unfor- 
tunate lunatic. 

To  prevent  sinister  practices,  the  next  heir  is  seldom  per- 
mitted to  be  the  committee  of  the  person  of  a  lunatic,  because  it 
is  his  interest  that  the  party  should  die;  but  it  has  been  said 
|  there  lies  not  the  same  objection  against  his  next  of  kin,  pro- 
vided lie  be  not  his  heir ;  for  it  is  his  interest  to  preserve  the 
lunatic's  life,  in  order  to  increase  the  personal  estate,  hy  savings 
(out  of  the  rents  and  profits  of  the  real  ),  which  he  or  his  family 
may  hereafter  he  entitled  to  enjoy.  c2  P.  Wms.  63$.  The 
heir  is  generally  made  the  manager  or  committee  of  the  estate, 
it  being  clearly  his  interest,  by  good  management,  to  keep  it  in 
condition;  accountable,  however,  to  the  Court  of  Chancery, 
and  to  the  non  compos  himself  if  he  recovers,  or  otherwise  to 
his  administrators.    1  Comm.  305* 

This  distinction  was,  however,  very  severely  reprobated  by 
Lord  Chancellor  Macclesfield,  in  Justice  Dormer  s  case,  2  V. 
Wms.  264.  as  founded  in  barbarous  times,  before  the  nation 
was  civilized  ;  but  it  may  be  observed,  in  defence  of  it,  that  it 
gives  the  custody  of  the  person  to  those  who,  in  point  of  near* 
1  ness  of  blood,  have  equal  pretensions  to  the  charge,  without 
the  same  temptation,  in  point  of  interest,  to  abuse  it.  Lord 
Chancellor  Finch,  in  Lady  Man/  Cope's  case,  2  Ch.  Ca.  2$$ 
appears,  indeed,  to  have  strained  the  rule  beyond  its  original 
extent,  in  deciding  that  a  half-sister  should  not  be  committee 
of  the  person  of  the  lunatic,  because  concerned  to  outlive  her. 
A  reason  which,  in  fact,  does  not  apply  ;  for  indeed,  the  per- 
sonal estate  may  increase,  and  probably  will,  by  good  manage- 
ment, during  the  life  of  the  lunatic;  thus,  the  longer  tie 
lunatic  lives,  it  will  be  the  better  for  the  next  of  kin.  2  P. 
Wms.  GB8.  544. 

The  old  rule,  however,  has  not  been  adhered  to  for  a  great 
length  of  time;  see  7  Fes.  ?0O.  where  Lord  Eldon  appointed 
a  brother  of  the  half  blood,  and  who  was  entitled  in  remainder, 
to  his  estate,  committee  of  the  person  of  the  lunatic.  The  usual 
course  is  for  the  chancellor  on  petition  to  refer  it  to  one  of  the 
masters,  to  inquire  and  certify  the  most  fit  and  proper  radi* 
|  viduals  to  he  appointed  committees  of  the  person  and  estate  of 
the  lunatic.  Hut  where  the  property  is  small,  the  court  will, 
on  application  supported  by  satisfac  tory  evidence,  appoint  com- 
mittees without  reference  to  the  master.    1  Rass.  cy  Mi/lne,  1 1& 

Though  no  committee  should  get  any  thing  by  his  appoint- 
ment, yet  the  allowance  for  the  support  of  a  lunatic  should  he 
liberal  and  honourable ;  and,  if  necessary,  the  court  will  allow 
the  yearlv  value  of  the  lunatic's  estate*  See  2  C.  C.  %S\  i 
Amb.  78  :  2  P.  Wms,  2<>2 :  3  P.  Wms.  110. 

So  strictly  does  the  court  consider  the  committeeship  a  mere 
authority  without  any  interest,  that  where  the  custody  of  the 
lunatic's  estate  was  granted  to  husband  and  wife,  the  wife 
being  next  of  kin  to  the  lunatic,  Lord  Talbot  held,  that  the 
I  husband's  right  was  determined  by  the  death  of  the  wife,  the 


orant  being  joint  Forester,  143,  It  must  not;  however,  lie 
inferred  from  this  case,  that  the  husband  was  necessarily  joined 
in  the  grant ;  Lord  Parker  having  held  [ex  parte  Kingsmiik 
Mich.  T.  1?29)?  that  the  custody  of  a  lunatic  may  be  granted 
to  a  feme  covert,  though  not  sui  juris  ;  and,  indeed,  the  court 
will  seldom  grant  the  custody  to  two,  and  in  its  choice  is  influ- 
enced by  the  sex  of  the  parties  applying,  as  well  as  by  other 
circumstances.  Therefore,  where  two  persons  equally  a-kin  to 
a  ferae  lunatic,  the  one  a  man,  the  other  a  woman,  applied  for 
the  custody,  the  woman  was  preferred,  as  being  of  the  same  sex, 
and  better  knowing  how  to  take  care  of  her.    2  P.  JVms.  635. 

Committees  of  the  estate  must  enter  into  recognizances, 
together  with  two  sureties,  in  double  the  amount  of  the  rents 
and  profits  of  the  estates,  and  of  the  outstanding  property,  for 
dulv  accounting  for  them  once  in  every  year,  or  oftener  if 
required. 

2.  Their  Power  arid  Duties.- — The  committee  of  the  estate 
is  considered  as  a  mere  bailiff  appointed  by  the  crown,  and 
under  its  control,  to  take  care  of  the  property,  and  to  act  ac- 
cording to  the  duty  imposed  on  the  crown,  and  he  is  liable  to 
account,  to  censure,  to  punishment,  and  to  removal,  if  he  mis- 
conduct himself    2  Sch.  $  L.  436. 

The  committee  of  a  lunatic's  estate  has,  under  the  authority 
of  the  chancellor,  the  management  of  his  property,  but  he  can- 
not enter  into  any  contract  which  shall  be  regarded  as  binding 
upon  the  person  intrusted  to  his  care,  unless  the  same  is  war- 
ranted by  some  act  of  parliament ;  and,  even  in  such  cases, 
the  previous  directions  of  the  chancellor  is  generally  required. 
Sec  post. 

Provisions  have  been  made  from  time  to  time  by  various 
statutes,  authorising  committees  of  lunatics,  generally  by  the 
direction  of  the  chancellor,  to  do  certain  acts  for  the  benefit 
of  the  real  and  personal  estates  of  such  lunatics* 

By  the  general  inclosure  act  (41  G.  3.  c.  lOQ.  §  t8.>,  and  in 
most  acts  of  inclosure,  committees  of  lunatics  are  enabled  to  per- 
form certain  acts  on  their  behalf,  such  as  accepting  of  allot- 
ments of  land,  &c.  And  by  the  act  consolidating  the  statutes 
for  redeeming  the  land-tax  (42  G.  3.  c.  1 1()  §  14-)  committees 
may  contract  for  the  redemption  of  the  land  tax  payable  out  of 
the  estates  of  lunatics. 

Bv  the  1  W.  4,  c.  G5.  (whereby  several  former  statutes 
are  repealed),  lunatics  may  be  admitted  to  copyholds  by  their 
committees*  §  3.  Committees  paying  fines  may  reimburse 
themselves  out  of  the  rents  of  the  copyholds.  §  8.  And  no 
forfeiture  is  to  be  incurred  by  lunatics  for  not  appearing  or 
refusing  to  pay  fines.  §  9«  Committees,  by  the  direction  of 
the  chancellor,  may  surrender  leases,  whether  for  lives  or  years, 
belonging  to  lunatics,  in  order  to  renew  them.  §  10.  And  the 
fines,  &c,  attending  such  renewals,  are  to  be  charged  on  such 
leaseholds.  §  14.  Committees,  by  the  direction  of  the  chan- 
cellor, may,  on  the  other  hand,  accept  of  surrenders  of  leases, 
and  make  new  leases.  §  If).  The  fines  received  for  such  last- 
mentioned  renewals  to  be  applied  as  directed  by  the  chancellor, 
and,  on  the  death  of  lunatics,  to  be  considered  as  part  of  their 
real  estate.  §21.  And  where  lunatics  are  seised  of  any  estate, 
With  a  power  of  leasing,  such  power  may  be  exercised  hy  their 
committees,  under  the  direction  of  the  chancellor.  §  23.  And 
where  lunatics  are  seised  of  estates  in  fee  or  in  tail,  or  have  an 
absolute  interest  in  leaseholds,  the  chancellor  may  direct  their 
committees  to  make  leases  thereof.  §  2  k  So  much  of  the 
1  G.  1.  c,  10.  §  9*  for  augmenting  the  maintenance  of  the  poor 
clergy  as  enacted  that  the  agreements  of  guardians  of  idiots 
should  be  effectual,  is  repealed.  §  2i>.  Hut  sik-h  agreements 
may  be  made  by  committees  of  lunatics  with  the  approbation 
of  the  chancellor.  §  26.  Committees,  by  direction  of  the  chan- 
cellor, may  convey  lands  in  performance  of  contracts  made  by 
lunatics.  \  27-  The  chancellor  may  order  the  estates  of  luna- 
tics to  be  sold,  for  the  payment  of  debts,  mortgages  and 
direct  committees  to  execute  conveyances  in  their  names.  §  28. 
The  surplus  moneys  arising  from  such  sales  to  be  of  the  nature 
of  the  estates  sold.  §  c29-     Sto<&  standing  in  the  names  of 


lunatics  beneficially  interested  therein,  or  in  the  names  of 
their  committees,  may  be  ordered  by  the  chancellor  to  be 
transferred  to  new  committees,  or  into  the  name  of  the  account- 
ant-general. §  33.  And  stock  standing  in  the  names  of  per- 
sons residing  out  of  England,  and  found  lunatics  according  to 
the  laws  of  the  places  where  they  are  living,  may  be  ordered 
by  the  chancellor  to  be  transferred  to  the  curators  appointed 
for  the  management  thereof.  §  34.  The  powers  given  to  the 
Court  of  Chancery  to  extend  to  land  and  stock  within  all  the  Bri- 
tish possessions,  except  Scotland,  §  36 ;  and  may  be  exercised  by 
the  Exchequer,  §  37  ;  and  by  the  Courts  of  Chancery  and  Ex- 
chequer in  Ireland,  with  respect  to  land  and  stock  there.  §  #8* 
The  powers  given  to  the  lord  chancellor  to  extend  to  all  laud 
and  stock  within  the  British  dominions  and  colonies,  except 
Scotland  and  Ireland.  §  3$.  And  such  powers  may  be  exer- 
cised h\  the  lord  chancellor  of  Ireland  in  that  nam  try.  $  10. 
The  act  to  be  an  indemnity  to  the  Bank  and  other  companies. 
§  44-. 

In  cases  where  it  is  not  thought  expedient  to  intrust  com- 
mittees with  the  receipt  of  the  rents  of  the  estates  of  lunatics, 
receivers  may  be  appointed.  And  a  receiver  will  sometimes 
be  appointed  where  the  committee  lives  at  a  distance,  or  is 
infirm,  or  the  management  of  the  property  is  attended  with 
considerable  trouble.    Shelf,  on  Lun,  146- 

An  ejectment  must  be  brought  in  the  name  of  the  lunatic, 
and  not  in  that  of  his  committee,  for  the  latter  has  not  interest 
in  the  land.  2  JVih.  130:  2  Sch.  L.  And  it  should  set  to 
he  has  no  further  power  of  distraining  for  rent  in  arrear  than 
that  possessed  by  receivers. 

With  respect  to  the  powers  with  winch  the  committee  of  a 
lunatic  is  intrusted,  they  are  necessarily  restrained  by  the  object 
of  the  trust ;  and  as  a  discretionary  power  might,  in  some  in- 
stances, endanger  that  object,  the  committee  cannot  make 
leases,  nor  incumber  the  lunatic's  estate,  without  special  order 
of  the  court,  though  the  profits  be  not  sufficient  to  maintain 
the  lunatic ;  therefore,  where  the  lunatic  when  sane  had 
mortgaged  his  estate  for  50/.  and  the  committee  had  afterwards 
taken  up  more  upon  it,  the  court  refused  to  allow  the  mort- 
gage to  stand  as  a  security  for  mure  than  the  ."iO/.  or  to  charge 
the  heir  of  the  lunatic  with  the  improvements  made  hy  the 
committee.    1  Vern.  262. 

The  court,  however,  will  allow  the  committee  of  a  real 
estate  of  a  lunatic  to  exercise  the  same  power  over  it,  in  regard 
to  cutting  tiniher  for  repairs,  as  any  discreet  person  who  wM 
the  absolute  owner  of  it  might  do.  2  Atk.  407*  Though  it 
has  been  stated  as  a  rule  never  departed  from,  not  to  vary  or 
change  the  property  of  a  lunatic,  so  as  to  effect  any  alteration 
as  to  the  succession  to  it ;  it  has  been  decreed,  that  incum- 
brances paid  off  in  the  life-time  of  the  lunatic,  out  of  savings 
of  the  estate.,  should  be  assigned  to  attend  the  inheritance, 
and  not  in  trust  for  the  next  of  kin ;  the  ruling  principle  in 
the  management  of  a  lunatic's  estate  being  considered  to  be 
the  doing  of  that  which  is  most  beneficial  to  the  lunatic.  And 
it  is  upon  this  principle  that  the  court  will  order  part  of  the 
lunatic's  personal  estate  to  he  laid  out  in  repairs,  or  even  upon 
improvements  of  his  real  estate,  if  the  interest  of  the  lunatic 
requires  it,  and  the  next  of  kin  cannot  show  good  cause  against 
it.    See  Amb.  81.706:2  Atk.  414, 

In  managing  the  estate  of  a  lunatic,  the  general  principle  is, 
to  attend  solely  to  the  interest  of  the  owner,  without  any 
regard  to  the  succession.    2  I'cs.  72. 

And  great  care  must  be  taken  that  nothing  extraordinary 
is  attempted  ;  as  purchasing  estates,  disposing  of  interests, 
engaging  in  adventures,  &c.    lb.  73. 

V.  Of  Ike  Civil  Rights  and  Acts  of  Persons  of  Unsound  Nimf. 
— An  idiot,  or  person  von  compos ,  may  inherit ;  because  the 
law,  in  compassion  to  their  natural  infirmities,  presumes  them 
capable  of  property.     Co.  Lit,  2.  H. 

It  w-as  formerly  adjudged,  that  the  issue  of  an  idiot  was 
legitimate,  and  consequently  that  his  marriage  was  valid.  A 
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strange  determination  I  since  consent  is  absolutely  requisite  to 
matrimony,  and  neither  idiots  nor  lunatics  are  capable  ol'  con- 
senting to  any  thing;  and  therefore  the  civil  law  judged  more 
sensibly  when  it  made  such  deprivations  of  reason  a  previous 
impediment: ;  though  not  a  cause  of  divorce  if  they  happened 
after  marriage.  And  modern  resolutions  have  adhered  to  the 
reason  of  the  civil  law,  by  determining  that  the  marriage  of  a 
lunatic 3  not  being  in  a  lucid  interval,  is  absolutely  void. 
1  Hogg,  414:  2  Thill  69.  But  as  it  might  be  difficult  to 
prove  the  exact  state  of  the  party's  mind  at  the  actual  celebra- 
tion of  the  nuptials,  the  15  G.  2.  c.  30.  (extended  to  Ireland, 
by  the  51  G.  3.  c-  37*)  provides  that  the  marriage  of  lunatics 
and  persons  under  phrenzies  (if  found  lunatics  under  a  com- 
mission, or  committed  to  the  care  of  trustees  by  any  act  of 
parliament)  before  they  are  declared  of  sound  mind  by  the 
lord  chancellor,  or  majority  of  such  trustees,  shall  be  totally 
void. 

These  statutes  render  the  marriage  void,  although  contracted 
in  a  lucid  interval,  of  a  lunatic  who  has  been  found  such. 
1  Hagg.  41?.    And  see  Lord  Portsmouth's  case,  1  Hagg.  355. 

If  an  idiot  or  lunatic  marry,  and  die,  his  wife  shall  be  en- 
dowed ;  for  this  works  no  forfeiture  at  all,  and  the  king  has 
only  the  custody  of  the  inheritance  in  one  case,  and  the  power 
of  providing  for  him  and  his  family  in  the  other  ;  but  in  both 
cases  the  freehold  and  inheritance  is  in  the  idiot  or  lunatic ; 
and,  therefore,  if  lands  descend  to  an  idiot  or  lunatic  after 
marriage,  and  the  king,  on  office  found,  takes  those  lands  into 
his  custody,  or  grants  them  over  to  another,  as  committee,  in 
the  usual  manner,-  yet  this  seems  no  reason  why  the  husband 
should  not  be  tenant  by  the  curtesy,  or  the  wife  endowed  ; 
since  their  title  docs  not  begin  to  any  purpose  till  the  death  of 
the  husband  or  wife,  when  the  king's  title  is  at  an  end. 
Co*  Lit.  8\*a.i  4  Co.  124,  125.  Yet  see  Plotvd.  263.  b.: 
1  Fern.  10. 

A  lunatic  shall  be  tenant  by  the  curtesy,  and  shall  have 
dower:  so  though  a  woman,  being  a  lunatic,  kill  her  husband, 
or  any  other,  yet  she  shall  be  endowed,  because  this  cannot  be 
felon v  in  her,  who  was  deprived  of  her  understanding  by  the 
act  of  God.    Perk.  365. 

A  person  non  compos,  being  lord  of  a  copyhold  manor,  may 
make  grants  of  copyhold  estates,  for  such  estates  do  not  kike 
their  perfection  from  any  power  or  interest  in  the  lord,  but 
from  the  custom  of  the  manor,  by  which  they  have  been  de- 
mised and  demisable  time  out  of  mind.  4  Co.  23.  b. :  Co*  Copy- 
holder, 79-  107. 

Idiots  and  lunatics  are,  both  by  the  civil  law,  and  likewise 
by  the  common  law,  incapable  of  being  executors  or  adminis- 
trators;  for  these  disabilities  render  I  hem  ncl  only  incapable 
of  executing  the  trust  reposed  in  them,  but  also  by  their  in- 
sanity and  want  of  understanding,  they  are  incapable  of  de- 
termining whether  they  will  take  upon  them  the  execution  of 
the  trust  or  not.    Godolph.  Or  ph.  Leg.  86. 

Therefore  it  hath  been  agreed,  that  if  an  executor  become 
no  ft  compos,  that  the  spiritual  court  may  (on  account  of  this 
natural  disability)  commit  administration  to  another.  1  Sal/:.  36. 

Distinction  must  be  made  between  acts  done  by  idiots  and 
lunatics  in  pais,  and  in  a  court  of  record.  As  to  those  so- 
lemnly acknowledged  in  a  court  of  record,  as  fines  and  reco- 
veries, and  the  uses  declared  on  them,  they  were  good,  and 
could  neither  be  avoided  by  themselves  nor  their  representa- 
tives ;  for  it  was  presumed,  that  had  they  been  under  these 
disabilities,  the  judges  would  not  have  admitted  them  to  make 
these  acknowledgments.    4  Co.  124:  2  And.  14.3  :  Co.  Lit.  247. 

Therefore,  if  a  person  non  compos  acknowledged  a  fine,  it 
should  stand  against  him  and  his  heirs;  for  though  the  judges 
ought  not  to  have  admitted  of  a  fine  from  a  madman  under 
that  disability,  yet  when  it  was  once  received,  it  should  never 
be  reversed,  because  the  record  and  judgment  of  the  court  being 
the  highest  evidence  that  could  be,  the  law  presumed  the  conu- 
sor at  that  time  capable  of  contracting ;  and  therefore  the 
credit  of  it  was  not  to  be  contested,  nor  the  record  avoided  by 


any  averment  against  the  truth  of  it,  though  an  office  found 
him  an  idiot  a  naiivitale.  4  Co.  124  :  2  Inst.  483  :  Bro,  tit* 
Fines,  75  :  Co.  Lit.  247  *  2  And.  193 :  4  Co.  124. 

The  rule  of  law  in  these  cases  was,  fieri  non  debet,  sed  fac- 
tum valet  ;  and  Mansfield's  case,  1 2  Co.  1 23-  furnishes  a 
striking  instance  of  the  extreme  anxiety  of  courts  of  law  to 
protect  the  authority  of  their  records;  for  though  in  that 
case  a  fine  was  levied  by  a  man  obviously  an  idiot,  and  by  a 
most  gross  contrivance,  and  though  Lord  Dyer  observed,  that 
the  judge  who  had  taken  it  ought  never  to  take  another,  yet 
be  allowed  it  to  prevail.  As  by  the  common  law  a  fine  might 
be  avoided  on  account  of  fraud,  or  even  on  account  of  infancv, 
by  inspection  during  the  infancy;  Bracton,  436,  6.  437*  a.: 
Co.  Lit.  380.  b. ;  it  seems  remarkable,  that  idiocy  or  lunacy 
should  not  have  been  held  entitled  to  the  same  effect ;  bat 
Mansfield's  case  abundantly  proves  that  the  grossest  imbe- 
cility of  mind  was  not  at  law  a  ground  of  annulling  the 
record.  But,  in  equity,  a  remainder-man  was  relieved  against 
a  fine  levied  by  an  idiot,  even  against  a  purchaser.  Toth.  42: 
see  also  2  Fern.  f)Jti.  The  Court  of  Chancery,  however, 
in  the  case  of  fraud,  did  not  absolutely  set  aside  or  vacate 
the  fine ;  but  considering  those  who  took  it  under  such 
circumstances  as  trustees,  decreed  a  reconveyance  of  the 
estate  to  the  persons  prejudiced  by  the  fraud;  and  though 
this  does  not  distinctly  appear  to  have  been  the  practice,  in 
the  case  of  fines  levied  by  idiots  or  lunatics,  yet  from  the 
argument  in  Day  v.  Hvngal,  1  Rolfe's  Rep.  115.  such  may 
be  inferred  to  have  been  the  rule  of  proceeding.  See  tits. 
Fine  of  Lands,  Recovery. 

If  an  idiot  or  lunatic  enter  into  a  recognizance,  or  acknow- 
ledge a  statute,  neither  they  themselves,  nor  their  heirs  nor 
executors,  can  avoid  them ;  for  these  are  securities  of  a  higher 
nature  than  specialties  and  obligations,  which  yet  they  them- 
selves cannot  avoid,  and  being  matters  of  record,  and  equiva- 
lent to  judgments  of  the  superior  courts,  neither  they  them- 
selves, their  heirs,  nor  executors,  can  avoid  them.  4  Co.  124.  a, : 
10  Co.  42,  6. :  2  Inst.  483  :  Bro.  Fait.  Inrol.  14. 

As  to  acts  in  pais,  idiots  and  persons  of  nonsane  memory 
are  not  totally  disabled  either  to  convey  or  purchase,  but  sub 
modo  only  ;  for  their  conveyances  and  purchases  are  voidable, 
but  not  actually  void.  The  king,  indeed,  on  behalf  of  an 
idiot,  may  avoid  his  grants,  or  other  acts.  1  Inst.  247.  But 
it  hath  been  said,  thai  a  non  compos  himself,  though  he  be 
afterwards  brought  to  a  right  mind,  shall  not  be  permitted  to 
allege  his  own  insanity,  in  order  to  avoid  such  grant;  for  that 
no  man  shall  be  allowed  to  stultify  himself,  or  plead  his  own 
disability.  The  maxim,  however,  that  a  man  shall  not  stultify 
himself,  has  been  handed  down  as  law  from  very  loose  au- 
thorities, which  Fitzherbert  does  not  scruple  to  reject  as  contrary 
to  reason  ;  and  later  opinions,  feeling  the  inconvenience  of 
the  rule,  have  in  manv  points  endeavoured  to  restrain  it. 
F.  N.  B.  202:  LitL  §'405:  Cro.  Eliz.  398:  4  Rep.  123: 
Jenk.  40:  Comb.  4f>9  :  3  Mod.  310,  31 1  :  1  Eq.  Ab.  379 :  See 
Fonblanques  Treat.  Eq.  c.2.%\.  and  Stra.  1 104 :  2  Vent  19»- 
there  cited. 

Though  the  principles  upon  winch  courts  of  equity  in  gene- 
ral relieve,  appear  to  entitle  a  lunatic  to  a  remedy  in  such 
cases,  there  does  not  appear  a  single  case  in  which  the  plea  of 
non  compos  by  the  lunatic  himself  before  inquisition  has  been 
allowed:  on  the  contrary,  in  Toth.  130,  it  is  said,  that  Chan- 
cery will  not  retain  a  bill  to  examine  the  point  of  lunacy. 
But  after  the  lunatic  is  so  found  by  inquisition,  his  committee 
may  avoid  his  acts  from  the  time  he  is  found  to  have  been  non 
compos.  See  2  Fern.  412.  678:  1  Eq.  Ab.  279-  Courts  of 
equity  were  formerly  so  anxious  to  adhere  to  the  rule  of  law, 
that  the  lunatic  was  not  allowed  to  be  a  party  to  a  suit,  to  be 
relieved  against  an  act  done  during  his  lunacy;  1  C*  6.  112  ; 
though  he  might  be  a  party  to  a  suit  to  enforce  performance 
of  an  agreement  entered  into  prior  to  his  lunacy.  1  C.  C.  153. 

And  clearly  the  next  heir  or  other  person  interested  may, 
after  the  death  of  the  idiot  or  non  compos >  take  advantage 


of  his  incapacity,  and  avoid  his  grant.  Perk,  §  21.  So, 
too,  if  he  purchases  under  this  disability,  and  does  not 
afterwards  upon  his  recovering  his  senses  agree  to  the  pur- 
chase, his  heir  may  either  wave  or  accept  the  estate  at  his 
option,    1  Inst  2. 

If  parceners  of  nonsane  memory  make  partition,  unless  it 
be  equal,  it  shall  only  bind  the  parties  themselves,  but  not 
their  issue :  and  the  reason  it  binds  the  parties  themselves  is  j 
the  same  that  all  other  contracts  bind  them,  viz.  because  no 
roan  is  admitted  to  stultify  himself:  and  the  reason  their  issue  ! 
may  avoid  such  partition  is  the  same  likewise,  for  which  they 
may  avoid  all  other  contracts  made  by  such  ancestors  during  1 
their  insanity,  viz.  because  they  may  be  admitted  to  show  the  ' 
incapacity  of  their  ancestors,  and  so  avoid  all  acts  done  by 
them  during  that  time.    Co.  Lift.  l6*f>.  a. 

It  is  said  by  Lord  Coke  that,  even  at  law,  the  contracts  of 
idiots  and  lunatics,  after  office  found,  and  the  party  legally 
committed,  are  void,  and  it  must  be  at  the  peril  of  him  who 
deals  with  such  a  one.    4  Co.  125. 

Where,  however,  a  tradesman  supplied  a  person  with  goods 
suited  to  his  station,  and  afterwards,  by  an  inquisition  taken  under 
a  commission  of  lunacy,  that  person  was  found  to  have  been  a 
lunatic  before  and  at  the  time  when  the  goods  were  ordered 
and  supplied,  it  was  held  that  this  was  not  a  sufficient  defence 
to  an  action  for  the  price  of  the  goods,  the  tradesman  at  the 
time  when  he  received  the  orders  and  sup] died  the  articles  not 
having  any  reason  to  suppose  that  the  defendant  was  a  lunatic. 
Baxter  v.  Earl  of  Portsmouth ,  5  Barn,  A.  1?0:  7  DoivL  § 
Ktj.  614:  1  Moo.  #  MalL  105. 

And  a  court  of  equity  will  not  interfere  to  set  aside  a  contract, 
over-reached  by  an  inquisition  in  lunacy,  if  fair  and  without 
notice;  especially  where  the  parties  cannot  be  reinstated* 
9  Ves.  478. 

Acts  by  a  lunatic  done  during  a  lucid  interval,  are  valid. 
9  Ves.  6 10. 

But  general  lunacy  being  established,  the  proof  is  thrown 
upon  the  party  alleging  a  lucid  interval ;  who  must  establish, 
beyond  a  mere  cessation  of  the  violent  symptoms,  a  restoration 
of  mind  sufficient  to  enable  the  party  soundly  to  judge  of  the 
act.    ft.  611. 

Courts  of  equity  will  not  only  sustain  contracts  completed  by 
the  lunatic  while  sane ;  but,  under  certain  circumstances,  will 
enforce  performance  of  such  as  were  entered  into  before,  but  | 
were  not  complete  at  the  time  of  the  lunacy  ■  for  the  change 
of  the  condition  of  a  person  entering  into  an  agreement,  by 
becoming  lunatic,  will  not  alter  the  rights  of  the  parties,  which 
will  be  the  same  as  before,  provided  they  can  come  at  the 
remedy;  as,  if  the  legaJ  estate  be  vested  in  trustees,  a  court  of 
equity  ought  to  decree  a  performance  ;  but,  if  the  legal  estate 
he  vested  in  the  lunatic  himself,  thai  may  prevent  the  remedy 
in  equity,  and  leave  it  at  law.  1  Ves*  82.  See  now  1  W.  4. 
c  fe,  §  27.  ante  IV. 

An  idiot  can  have  no  executor;  for,  being  non  compos  d 
nativitate,  he  could  at  no  time  make  a  will  ;  but  a  lunatic  may 
have  an  executor,  for  lunacy  is  not  a  revocation  of  a  will  made 
tfhen  compos.  4  Co.  0*1.  b.  But  equity  will  not  entertain  a 
suit  to  perpetuate  the  testimony  of  witnesses  to  slu  h  a  will  in 
the  life-time  of  the  lunatic.  1  Fern.  \Oo.  In  supporting  the 
validity  of  the  will,  notwithstanding  the  subsequent  lunacy, 
the  rule  of  the  common  law  is  conformable  to  the  civil  law, 
which  provides  that  (£  ncquc  testatum  recte  factum,  neque  uflum 
alitid  negotium  recte  geslum,  post ca  Juror  inferrcuietts  peri/nit.1* 
Inst.  L  2t  L  12.  §  I. 

Non  compos  mentis  is  a  common  disability  with  respect  to 
every  disposition  of  property,  and  consequently  what  shall  be 
considered  a  sound  and  perfect  memory  at  the  time  of  devising 
lands,  is  a  question  determinable  at  common  law.  6  Rep.  23.  b. 
And  a  court  of  equity  will  not  interfere  in  setting  aside 
devises  of  land  until  they  have  been  held  invalid  by  a  court  of 
law.    9  Mod.  90 :  ]  S  Ves.  297* 

The  sanity  or  insanity  of  a  testator  at  the  time  of  making 


I  his  will  is  often  a  very  difficult  question  to  decide,  and  it  is 
,  impossible  to  give  here  even  an  outline  of  the  numerous  cases  on 

1  the  subject.    See  tit.  Will 

It  was  formerly  held  that  idiots,  madmen,  and  such  as  were 
born  deaf  and  dumb,  were  incapable  of  suing,  on  account  of 
their  want  of  reason  and  understanding;  but  actions  can  now 
be  maintained  in  their  names,  and  prosecuted  on  their  behalf. 
Co.  Lit.  1 35.  b. 

When  an  idiot  doth  sue  or  defend,  he  shall  not  appear  by 
guardian,  prochein  amy,  or  attorney,  but  he  must  be  ever  in 
proper  person.  Co.  Lit.  135.  b. :  F.  A7.  B.  27.  The  statute  of 
Westm.  2.  c.  15.  extends  not  to  an  idiot.    2  Inst.  3Q0. 

But  otherwise  of  him  who  becomes  non  compos  mentis  ;  for 
he  shall  appear  by  guardian  if  within  age,  or  by  attorney  if 
of  foil  age.  4  Co.  124.  b. :  Palm.  520:  and  vid.  2' ' SanmL  335. 

If  a  trespass  be  committed  in  the  lands  of  a  lunatic  who  is 
legally  committed,  the  committee  cannot  bring  an  action  of 
trespass ;  but  this  must  be  brought  in  the  name  of  the  lunatic. 

2  Sid.  125.    So  also  of  an  ejectment.    2  Wils.  130. 
Although  one  non  compos  is  not  liable  to  the  ordinary 

punishment  for  crimes  (see  post,  VI.),  yet  if  he  commit  a 
trespass  against  the  persons  or  property  of  others,  or  do  them 
bodily  injury,  he  is  compellable  to  make  satisfaction  in  damages 
to  be  recovered  in  a  civil  action  ;  for  in  such  cases  the  intention 
is  immaterial  if  the  act  done  be  prejudicial.  Hob.  134: 
8  Sott  4hr,  547.  pL  4:  1  Hale,  P.  Cl6:2  East,  104. 

As  to  the  effect  of  a  defendant  becoming  insane  after  an 
arrest  at  law,  it  seems  to  be  now  settled,  that  such  circum- 
stance is  not  a  reason  for  discharging  him  out  of  custody,  on 
filing  common  bail.  2  Term.  Rep.  390.  Nor  will  a  court  of 
law  interpose,  though  the  party  be  insane  at  the  time  of 
arrest.    4  Term.  Rep.  121. 

Generally  speaking,  courts  of  equity  will  not  interfere  to 
restrain  proceedings  at  law  against  lunatics,  merely  on  the 
ground  of  their  mental  incapacity. 

Idiots  and  lunatics  defend  suits  in  equity  by  their  commit- 
tees ■  1  Vern.  10G:  1  $.  #  <V.  356  ;  who  are,  "by  order  of  the 
court,  appointed  guardians  for  that  purpose  as  a  matter  of 
course.  1  Dick.  23  \  Committees  should  in  many  cases  ob- 
tain the  direction  of  the  chancellor  before  they  defend  suits, 
who,  on  application  by  petition,  usually  refers  the  consideration 
of  the  propriety  of  so  doing  to  the  master. 

The  manner  in  which  persons  of  unsound  mind  mav  be 
discharged  under  the  insolvent  acts,  is  prescribed  by  the  7  G.  4. 
c.  57.  §  73.  continued  by  2  IV.  4.  c.  44. 

As  to  the  transfer  of  estates  and  stock,  of  which  lunatics 
are  trustees  and  mortgagees,  see  tit.  Trust. 

Idiots  and  lunatics  are,  of  course,  disqualified  for  the  per- 
formance of  public  duties. 

V I .  Of  the ir  Res pon sib Uity  for  Crim es.  —  One  ease  of  a  d e fi - 
ciency  in  will,  which  excuses  from  the  guilt  of  crimes,  arises 
from  a  defective,  or  vitiated  understanding:  viz.  in  an  idiot  or 
lunatic ;  for  the  rule  of  law  as  to  the  latter,  which  may  be 
easily  adapted  also  to  the  former,  is  Juriosus  Jurore  solum 
punitur.  In  criminal  cases,  therefore,  idiots  and  lunatics  are 
not  chargeable  for  their  own  acts,  if  committed  under  these 
incapacities ;  no,  not  even  for  treason  itself.    3  Inst.  6. 

It  is  laid  down  as  a  general  rule,  that  idiots  and  lunatics 
being,  by  reason  of  their  natural  disabilities,  incapable  of 
judging  between  good  and  evil,  are  punishable  by  no  criminal 
prosecution  whatsoever.    1  Hawk.  P.  C.  2. 

And  therefore  a  person  who  loses  his  memory  by  sickness, 
infirmity,  or  accident,  and  kills  himself,  is  no  fclo  de  &e. 
S  Inst.  54. 

So  if  a  man  gives  himself  a  mortal  stroke  while  he  is  mm 
compos,  and  recovers  his  understanding,  and  then  dies,  he  is 
not  J'elo  dc  se  ;  for  though  the  death  complete  the  homicide, 
the  act  must  be  that  which  makes  the  offence.  But  it  is  not 
every  melancholy  or  hypochondriacal  distemper  that  denomi- 
nates a  man  non  compos;  for  there  are  few  who  commit  tins 
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offence  but  are  under  such  infirmities  ;  but  it  must  be  such  an 
alienation  of  mind  that  renders  them  madmen,  or  frantic,  or 
destitute  of  the  use  of  reason.    1  Hal.  P.  C.  412. 

And  as  a  person  ?wn  compos  cannot  be  a  felo  de  se  by  killing 
himself;  so  neither  can  lie  be  guilty  of  homicide  in  killing 
another.    1  Hawk.  P.  C.  2. 

The  great  difficulty  in  these  cases  is,  to  determine  where  u 
person  shall  be  said  to  be  so  far  deprived  of  his  sense  and 
memory,  as  not  to  have  any  of  his  actions  imputed  to  him  ;  or 
where,  notwithstanding  some  defects  of  this  kind,  he  still  ap- 
pears to  have  so  much  reason  and  understanding  as  will  make 
him  accountable  for  his  actions,  which  Lord  Hale  distinguishes 
between,  and  calls  by  the  name  of  total  and  partial  insanity  ; 
and  though  it  he  difficult  to  define  the  indivisible  line  that 
divides  perfect  and  partial  insanity,  yet,  says  he,  it  must  rest 
upon  circumstances,  duly  to  be  weighed  and  considered  both 
By  the  judge  and  jury  ;  lest  on  the  one  side  there  be  a  kind  of 
inhumanity  towards  the  defects  of  human  nature,  or,  on  the 
other  side,  too  great  an  indulgence  given  to  great  crimes ;  and 
the  best  measure  he  can  think  of  is  this :  such  a  person,  as 
labouring  under  melancholy  distempers,  hath  yet  ordinarily  as 
great  understanding  as  a  child  of  fourteen  years  commonly 
hath,  is  such  a  person  as  may  be  guilty  of  treason  or  felon  v. 

1  Hale  Hist.  P.  C.  30. 

Me  who  incites  a  madman  to  do  a  murder,  or  other  crime,  is 
:t  principal  offender,  and  as  much  punishable  as  if  he  had  done 
it  himself.  Keiln\'>3:  Dalt.c.95:  1  Hawk.  P.  C.  See  tits. 
Accessory,  Homicide,  III. 

And  here  we  must  observe  a  difference  the  law  makes  be- 
tween civil  suits  that  are  terminated  in  compensation  em  damni 
illati,  and  criminal  suits  or  prosecutions  that  are  ad  penani  el 
in  vindictam  crhnims  commissi ;  and  therefore  it  is  clearly 
agreed,  that  if  one  who  wants  discretion  commits  a  trespass 
against  the  person  or  possession  of  another,  he  shall  be  com- 
pelled in  a  civil  action  to  give  satisfaction  for  the  damage. 

2  Roll  Alt.  547:  Hob.  134:  Co.  Lit.  247 :  1  Hank.  P.  C.  2 : 
1  Hal.  Hist.  15,  16,  38. 

As  to  idiocy,  lunacy,  or  matin  ess  (the  latter  of  which  is 
defined  by  Hale  to  be  a  total  alienation  of  the  mind),  which 
excuses  in  capital  cases,  it  is  not  necessary  that  it  was  found  by 
inquisition  that  the  party  was  a  madman,  idiot,  or  lunatic, 
previous  to  the  commitment  of  the  fact ;  for  if  he  was  actually 
mad  at  the  time  of  the  fact  committed,  this  shall  excuse;  and 
this  regularly  is  to  be  tried  by  an  inquest  of  office  to  be  re- 
turned by  the  sheriff  of  the  county  wherein  the  court  sits  for 
the  trial  of  the  offence  ;  and  if  it  be  found  that  he  was  ac- 
tually mad,  he  shall  be  discharged  without  any  other  trial  ; 
but  if  they  find  that  the  party  only  feigns  himself  mad,  and 
he  refuses  to  answer  or  plead,  he  shall  be  dealt  with  as  one 
who  stands  mute.  26  Ass.  pi.  27:  Bro.  Cor.  101  :  I  And. 
107.  154:  &av.  50.  57  r  1  Hawk.  P.  C.  2:  1  Hal.  Hist* 
P.  C.  85* 

These  defects,  whether  permanent  or  temporary,  must  be 
Unequivocal  and  plain  ;  not  an  idle  frantic  humour  or  unac- 
countable mode  of  action,  but  an  absolute  dispossession  of  the 
free  and  natural  agency  of  the  human  mind.  8  S.  T.  322 ; 
1  Hal  P.  ('•  c.  4  :  1  Hawk.  P.  C.  c.  1.  §  1.  in  n. 

Also  if  a  man  in  his  sound  memory  commits  a  capital  offence, 
and  before  arraignment  for  it,  he  becomes  mad,  he  ought  not 
to  be  arraigned ;  if  after  pleading,  he  shall  not  be  tried;  if 
after  trial,  he  shall  not  receive  judgment;  if  after  judgment, 
execution  shall  be  stayed.  See  this  Dictionary,  tits.  Execution 
and  Reprieve. 

So  if  a  person  during  his  insanity  commits  a  capital  offence, 
and  recovers  his  understanding,  and  being  indicted  and  ar- 
raigned for  the  same,  pleads  not  guilty,  he  ought  to  be  ac- 
quitted ;  for,  by  reason  of  his  incapacity,  he  cannot  act  j'elleo 
ammo.    1  Hal.  II is! .  P.  C.  36. 

If  a  man  in  a  phrenzy  happen  by  some  oversight,  or  by  means 
of  the  gaoler,  to  plead  to  his  indictment,  and  is  put  upon  his 
triab  and  it  appears  to  the  court  upon  his  trial  that  he  is  mad, 


the  judge  in  discretion  may  discharge  the  jury  of  him,  and 
remit  him  to  gaol  to  be  tried  after  the  recovery  of  his  under- 
standing, especially  in  case  any  doubt  appear  upon  the  evi- 
dence touching  the  guilt  of  the  fact ;  and  this  is  in  favorm 
vitas:  and  if  there  be  no  colour  of  evidence  to  prove  him 
guilty,  or  if  there  he  a  pregnant  evidence  to  prove  his  in- 
sanity at  the  time  of  the  fact  committed,  then,  upon  the  same 
favour  of  life  and  liberty,  it  is  fit  it  should  be  proceeded 
in  the  trial,  in  order  to  his  acquittal  and  enlargement*  1  Hal. 
Hist.  P.  C.  33.  36. 

It  seems  to  have  been  anciently  holden,  (in  respect  of  that 
high  regard  which  the  law  has  for  the  safety  of  the  king's 
person,)  that  a  madman  might  be  punished  as  a  traitor  for 
killing  or  offering  to  kill  the  king ;  but  this  is  now  contra- 
dicted by  better  and  later  opinions.  Filz.  Coron.  351  :  Regist. 
800:  4>  Co  Vl\  .  b.\  1  RoL  Rep.  324.  In  the  reign  of 
Henry  VIII.  a  statute  was  made,  S3  H.  8.  c.  20.  that  if  one 
compos  mentis  should  commit  high  treason,  and  after  fall  into 
madness,  he  might  be  tried  in  his  absence,  and  should  suffer 
death  as  if  lie  were  of  perfect  memory ;  but  this  was  repealed 
by  stat.  1  and  2  P.  ey  M.  c.  1 0.  See  3  Inst.  6.  But  if  there  be 
any  doubt  whether  the  party  be  compos  or  not,  this  shall  be 
tried  by  a  jury;  and  if  he  be  so  found,  a  total  idiocy  or  abso- 
lute insanity  excuses  from  the  guilt,  and  of  course  from  the 
punishment,  of  any  criminal  action  committed  under  such  de- 
privation of  the  senses :  but  if  a  lunatic  hath  lucid  intervals 
of  understanding,  he  shall  answer  for  what  he  does  in  those 
intervals,  as  if  he  had  no  deficiency.    1  Hal.  P.  C.  31. 

Now  by  stat.  Sgs  40  G.  3.  c.  94.  "  for  the  safe  custody  of 
insane  persons  charged  with  offences/'  it  is  enacted,  that  the 
jury,  in  cases  where  any  person  charged  with  treason,  murder, 
or  felony,  shall  he  proved  to  be  insane,  shall  declare  whether 
he  was  acquitted  by  them  on  account  of  insanity,  and  if  he 
was,  the  court  shall  in  such  case  order  him  to  be  kept  in  cus- 
tody till  the  pleasure  of  the  king  is  signified,  who  may  direct 
such  lunatic  to  be  kept  in  safe  custody.  By  §  2.  of  the  act, 
insane  persons  indicted  for  any  offence,  who  may  be  found 
insane  by  the  jury  impaniiellei!  on  their  arraignment,  shall  be 
kept  in  custody  in  like  manner.  By  §  3.  for  the  prevention  of 
crimes  by  insane  persons,  such  person  may  be  committed  to 
safe  custody,  and  shall  not  be  bailed  except  by  two  justices, 
one  thereof  being  the  committing  justice,  or  by  the  quarter 
sessions,  or  the  courts  at  Westminster,  or  the  lord  chancellor. 
By  §  4.  insane  persons  endeavouring  to  intrude  into  the  pre- 
sence or  palaces  of  the  king,  may  be  committed  by  the  privy 
council,  until  his  insanity  is  decided  by  the  lord  chancellor  under 
a  commission  in  the  nature  of  a  writ  de  lunatico  ittyuirendo. 

The  2nd  section  of  the  above  act  applies  to  cases  of  misde- 
meanor, and  is  not  confined,  like  the  first,  to  treason,  murder, 
or  felony.     Hit  as.  #  R.  Cr.  Cas.  430. 

As  to  criminals  becoming  insane  while  under  sentence  of 
imprisonment  or  transportation,  see  post. 

VI L  Of  the  Treatment  of  Insane  Persons. — On  the  first 
attack  of  lunacy,  or  other  occasional  insanity,  while  there  may  be 
hopes  of  a  speedy  restitution  of  reason,  it  is  usual  to  confine  the 
unhappy  objects  in  private  custody,  under  the  direction  of 
their  nearest  friends  and  relations ;  who  by  law  may  beat 
or  use  such  other  methods  as  are  necessary  for  their  cure. 
2  Ro.  Ab.  546.  And  the  legislature,  to  prevent  all  abuses 
incident  to  such  private  custody,  has  thought  proper  to  inter- 
pose its  authority.    See  post. 

But  when  the  disorder  is  grown  permanent,  and  the  cir- 
cumstances of  the  party  will  bear  such  additional  expence,  it 
is  proper  to  apply  to  the  royal  authority,  as  delegated  to  the 
chancellor,  to  warrant  a  lasting  confinement.    1  Comm.  305. 

In  the  case  of  absolute  madmen,  as  they  are  not  answerable 
for  their  actions,  they  should  not  be  permitted  the  liberty  of 
acting,  unless  under  proper  controul ;  and  in  particular  they 
ought  not  to  be  suffered  to  go  loose,  to  the  terror  of  the  king's 
subjects.    It  was  the  doctrine  of  our  ancient  law,  that  persons 
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deprived  of  their  reason  might  be  confined  till  they  recovered 
their  senses,  without  waiting  for  the  forms  of  a  commission,  or 
other  special  authority  from  the  crown.    4?  Comm.  25. 

Many  acts  have  been  passed  at  various  times  for  regulating 
the  treatment  of  insane  persons,  whether  confined  in  public 
or  private  asylums,  all  of  which  have  been  repealed,  and  their 
provisions  consolidated  and  extended  by  recent  statutes* 

By  the  9  G.  4.  c.  40.  the  laws  for  the  erection  and  regula- 
tion of  county  lunatic  asylums,  and  for  providing  for  the 
maintenance  of  pauper  and  criminal  lunatics,  were  amended. 

The  following  is  a  short  outline  of  its  principal  provisions. 

§  2.  The  justices  for  every  county  at  any  general  quarter 
sessions  may  direct  notice  to  be  given  in  some  newspaper  cir- 
culated in  such  county  of  their  intention  of  taking  into  con- 
sideration at  their  next  quarter  sessions  the  expediency  of  pro- 
viding a  county  lunatic  asylum,  or  of  appointing  a  committee 
of  justices  to  treat  with  the  justices  of  any  one  or  more  of  the 
adjacent  counties,  or  with  the  subscribers  to  any  lunatic  asylum 
theretofore,  or  intended  to  be,  built  and  established,  by  volun- 
tary contributions,  to  unite  with  them  for  such  purpose. 

§  3.  Justices  may  appoint  committee  to  superintend  the 
erection  of  a  lunatic  asylum. 

§  4.  Justices  may  appoint  committee  to  treat  with  adjacent 
counties,  or  with  the  committee  of  subscribers  to  asylums  main- 
tained by  voluntary  contributions. 

§  5.  Subscribers  to  any  lunatic  asylum  may  appoint  a  com- 
mittee to  enter  into  agreement  with  committee  of  justices. 

§  6.  Agreement  to  be  entered  into  in  the  form  set  forth  in 
the  schedule  to  the  act,  where  counties  shall  be  united. 

§7*  -And  to  be  reported  to  quarter  sessions,  and  not  to  be 
valid  unless  approved  of. 

§  8.  et  seq.  direct  the  way  in  which  the  visitors  of  every 
lunatic  asylum  shall  be  appointed,  who  arc  empowered  to  enter 
into  contracts  relative  thereto. 

§  28*  If  the  asylum  be  situate  in  any  other  county,  justices 
of  the  county  or  counties  to  which  it  belongs  may  act,  in  regu- 
lating the  same. 

§  30.  Visitors  to  make  regulations  and  appoint  officers  ;  and 
to  fix  a  weekly  rate  for  maintenance  of  insane  persons  ;  not  to 
exceed  14s.  for  each  per  week. 

§  31.  If  rate  be  found  insufficient,  justices  in  quarter  sessions 
may  increase  it. 

§  32.  A  chaplain  to  be  appoioted  for  every  county  lunatic 
asylum. 

§  35.  Visitors  may  sue  and  be  sued  in  the  name  of  their 
clerk,  whose  death  or  removal  shall  not  abate  actions. 

5  36.  Justices  at  petty  sessions  to  require  overseers  to  make 
returns  of  insane  persons  yearly  chargeable  to  their  respective 
parishes. 

§  37.  Overseers  neglecting  to  give  notice  to  justice  of  the 
peace  of  the  state  of  insane  persons,  shall  forfeit  not  exceeding 
107, 

§  38.  When  any  poor  person  is  deemed  to  be  insane,  one 
justice  may  require  the  overseers  to  bring  such  person  before 
two  justices,  who,  upon  due  examination,  may  cause  him  or 
her  to  be  sent  to  the  county  lunatic  asylum,  or,  if  none,  to 
some  licensed  house.  Justices  to  make  order  for  the  payment 
of  the  charges  of  conveying  and  maintaining  such  person 
who  is  not  to  be  removed  from  such  licensed  house  without 
justice's  order,  unless  cured. 

§  39.  Visitors  may  deliver  any  pauper  to  his  relatives  or 
friends  upon  their  undertaking  that  he  shall  be  no  longer 
chargeable. 

§  40.  Medical  practitioners  appointed  by  parishes  may  visit 
eight  times  in  the  year  pauper  patients  confined  in  any  public 
hospital,  county  asylum,  or  licensed  house. 

§  41.  Where  the  legal  settlement  of  lunatics  cannot  be  dis- 
covered, justices  shall  send  them  to  the  asylum,  or  other  place 
of  confinement  for  the  county  where  found. 

§  42.  If  settlement  has  not  been  ascertained,  two  justices 
vol.  1. 


may  inquire  respecting  the  same,  and,  if  satisfied,  may  make 
order  for  payment  of  the  expenees. 

§  43.  Justices  of  the  county  in  which  an  asylum  is  situate 
may  make  orders  for  the  maintenance  of  pauper  lunatics  upon 
overseers  of  any  other  county  jointly  maintaining, 

§  44.  If  persons  are  wandering  about  and  deemed  to  be 
insane,  although  not  chargeable,  justices  may  proceed  as  in 
case  of  persons  chargeable,  and  make  order  for  maintenance. 
If  the  estate  of  the  insane  person  shall  be  sufficient,  overseers 
may  levy  for  their  expenees, 

§  4,5.  Justice  refusing  to  make  order  for  the  conveyance 
of  any  insane  person  to  an  asylum  shall  give  his  reasons  in 
writing. 

§  46'.  Persons  aggrieved  by  any  order  may  appeal  to  the 
quarter  sessions. 

§  47.  Justices  to  make  return  to  the  quarter  sessions  of  the 
cases  brought  before  them. 

§  48.  Sums  directed  to  be  paid  by  overseers  to  be  levied  by 
distress  if  overseers  shall  neglect  to  pay. 

§  49.  Bastards  of  lunatics  to  have  the  legal  settlement  of 
the  mother. 

§  50.  Lunatic  asylums  not  to  be  liable  to  the  reception  of 
lunatics  chargeable  to  any  place  which  does  not  contribute  to 
the  expence. 

§51.  When  any  asylum  can  accommodate  more  ]unatics, 
visitors  may  order  an  addition,  whether  paupers  or  not,  under 
certain  regulations. 

§  52.  All  insane  persons  committed  to  such  county  lunatic 
asylum  shall  be  safely  kept,  and  not  suffered  to  quit  it  until 
the  major  part  of  the  visitors  present  at  a  meeting  duly  con- 
vened under  the  authority  of  the  act,  not  being  less  than 
three,  shall  order  their  discharge,  in  writing  under  their  hands 
and  seals,  or  until  any  two  visitors  shall,  with  the  advice  of 
the  physician  or  apothecary  attending  such  asylum,  discharge 
any  lunatic;  and  certain  penalties  are  inflicted  on  persons  hav- 
ing lunatics  in  their  care  suffering  them  to  go  at  large  without 
such  order. 

§  53.  Expence  of  removal  of  paupers  from  asylums  to  be 
borne  by  parishes  where  settled. 

§  54.  Where  persons  charged  with  offences  are  insane, 
justices  to  inquire  into  their  settlement,  and  make  order  for 
their  maintenance  ;  but  an  appeal  may  be  made  to  the  sessions 
by  the  parish. 

§  55.  If  any  person  while  imprisoned,  under  sentence  of 
imprisonment  or  transportation,  shall  become  insane,  a  secre- 
tary of  state  may  direct  that  he  be  removed  to  such  county 
lunatic  asylum  as  such  secretary  of  state  may  judge  proper ; 
and  every  such  person  so  removed  shall  remain  in  such  county 
lunatic  asylum  until  it  shall  be  certified  that  he  has  become  of 
sound  mind ;  whereupon  he  may  be  removed  back  to  the 
prison  from  whence  he  wTas  taken;  or  if  the  period  of  his 
imprisonment  or  custody  shall  have  expired,  be  discharged. 

\  56*.  Visitors  of  county  asylums  to  prepare  a  report  yearly 
of  the  patients  confined  therein,  a  copy  of  which  to  be  sent  to 
the  home  secretary  of  state. 

§51.  The  home  secretary  of  state  may  employ  any  person 
to  inspect  any  county  asylum. 

§  58.  The  act  not  to  extend  to  Bethlehem  hospital. 

§  60.  Appeal  given  to  quarter  sessions  by  parties  aggrieved 
by  order  or  judgment  of  justices. 

By  the  2  and  3  IV.  4.  c.  107.  (repealing  the  9  G.  4.  c.  41. 
and  the  10  G.  4.  c.  18.)  and  which  in  its  turn  has  been  in  part 
amended  by  the  3  and  4  W.  4.  c.  64.  a  variety  of  provisions 
were  enacted  for  the  care  and  treatment  of  insane  persons. 

By  §  3.  the  lord  chancellor  may,  on  the  1st  day  of  Sep- 
tember, in  every  year,  or  within  ten  days  next  following,  ap- 
point not  less  than  fifteen  nor  more  than  twenty  persons  to 
be  commissioners,  during  the  space  of  one  year,  for  licensing 
and  visiting  all  houses  for  the  reception  of  two  or  more  insane, 
persons,  to  be  situate  within  the  cities  of  London  and  West- 
4  s 
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minster,  the  county  of  Middlesex,  the  borough  of  Southwark, 
and  also  within  the  several  parishes  and  places  in  the  county  of 
Surrey,  Kent,  and  Essex  hereinafter  enumerated ;  and  to  be 
called  "The  Metropolitan  Commissioners  in  Lunacy;"  of 
which  commissioners  not  less  than  fbfcur  or  more  than  five  shall 
be  physicians,  and  two  barristers;  and  the  jurisdiction  of  the 
said  metropolitan  commissioners  shall  be  deemed  to  include  any 
township,  or  extra-parochial  place  within  the  cities  of  London 
and  Westminster,  and  within  seven  miles  thereof,  and  within 
the  county  of  Middlesex ;  and  the  said  commissioners  are 
thereby  empowered  to  grant  licences  (if  they  think  fit)  in  the 
manner  directed  by  the  act  for  persons  to  keep  houses  for  the 
reception  of  two  or  more  insane  persons,  of  one  or  both  sexes, 
within  the  jurisdiction  of  the  said  commissioners. 

§4.  In  ease  of  death  or  refusal  of  commissioners,  others  to 
be  appointed. 

§  8.  The  said  metropolitan  commissioners,  or  any  five,  two 
of  whom  at  the  least  shall  not  be  physicians,  shall  meet  at  such 
place  as  the  said  lord  chancellor  may  direct,  on  the  first  Wed- 
nesday in  the  months  of  November,  February,  May,  and  July 
in  every  year,  in  order  to  receive  applications  from  persons  re- 
quiring houses  to  be  licensed  for  the  reception  of  two  or  more 
insane  persons  within  their  jurisdiction,  and  (if  they  shall 
think  lit)  to  license  the  same;  and  in  case  on  any  such  occasion 
five  such  commissioners  shall  not  be  present,  the  meeting  shall 
take  place  on  the  next  succeeding  Wednesday,  and  so  on  weekly 
till  such  quorum  of  five  shall  be  assembled ;  and  the  said  com- 
missioners so  assembled  at  every  such  meeting  shall  have  power 
to  adjourn  such  meeting  from  time  to  time  and  to  such  place 
as  they  shall  see  fit* 

§  9.  Five  commissioners  may  assemble  for  general  purposes 
at  any  time,  notice  of  such  meeting  having  been  given  by  the 
clerk.  At  all  meetings  a  chairman  to  be  chosen,  who  shall  have 
a  casting  vote. 

§  10.  Justices  in  quarter  sessions  (except  in  the  metropolitan 
district)  may  grant  licences. 

§  11.  The  said  justices  shall  at  the  Michaelmas  sessions  in 
every  year  appoint  three  or  more  justices  of  the  peace,  and  also 
one  or  in  ore  physician,  surgeon,  or  apothecary,  to  act  as  visitors 
of  each  house  licensed  for  the  reception  of  two  or  more  insane 
persons  within  the  county ;  and  who  are  empowered  to  visit 
every  such  house  in  manner  directed  by  the  act, 

§  12.  Commissioners  or  visitors  not  to  keep  any  licensed 
house,  &c. ;  nor  medical  commissioners  or  visitors  to  attend 
patients  in  any  licensed  house,  except  as  therein  mentioned. 

§  15.  Notice  of  application  for  and  plan  of  licensed  house 
to  be  given  to  the  clerk  of  the  commissioners  or  clerk  of  the 
peace  fourteen  days  previous  to  their  meeting. 

§  l&  Detached  buildings  to  he  considered  part  of  the  house. 

§  17.  Upon  alteration  of  house,  notice  and  amended  plan  to 
he  given  to  commissioners,  &c. 

§  18.  Licences  to  be  made  out  by  the  clerk  of  the  commis- 
sioners or  clerks  of  the  peace,  and  to  be  renewed  yearly. 

§  19.  Licences  to  be  stamped,  and  to  be  under  seal. 

§  22,  ft  shall  not  be  lawful  for  any  person  to  keep  a  house 
for  the  reception  of  two  or  more  insane  persons,  unless  licensed 
in  the  manner  directed  by  the  act ;  and  every  person  keeping  a 
house  for  the  reception  of  two  or  more  insane  persons,  not  duly 
licensed,  shall  be  deemed  guilty  of  misdemeanor :  provided  that 
no  one  licence  shall  authorize  any  person  to  keep  more  than 
one  house  ;  but  all  licences  theretofore  granted  shall  remain  in 
full  force  until  the  period  for  which  they  were  granted  shall 
have  expired,  unless  revoked  as  after  directed;  and  all  plans 
theretofore  delivered  shall  be  deemed  sufficient  for  the  pur- 
poses of  the  act,  if  the  commissioners  or  justices  shall  so  think  fit, 

§  25.  When  commissioners  or  justices  >Lall  refuse  to  renew 
any  licence,  notice  thereof  to  he  given  to  the  secretary  of  state 
for  the  home  department. 

§  26\  If  at  any  meeting  a  majority  of  the  metropolitan  com- 
missioners present,  or  any  three  visitors,  shall  think  lit  to 


recommend  to  the  lord  chancellor,  that  any  licence  granted 
should  he  revoked,  the  lord  chancellor,  after  making  such  in- 
quiries as  he  shall  think  necessary ,  may  revoke  the  same  by  an 
instrument  under  his  hand  and  seal,  such  revocation  to  take 
cflcct  at  a  period  not  exceeding  three  calendar  months  from 
notice  thereof  given  in  the  London  Gazette. 

§  27.  No  person  (not  being  a  parish  pauper)  shall  be  received 
into  any  house  licensed  for  the  reception  of  insane  persons  in 
England,  without  an  order  under  the  hand  of  the  person  by 
whose  direction  such  insane  person  is  sent,  according  to  the 
form  in  the  schedule  annexed  to  the  act,  nor  without  a  medical 
certificate  of  two  physicians,  surgeons,  or  apothecaries,  in  the 
manner  directed  by  the  act ;  and  if  any  person  shall  knowingly 
receive  any  insane  person  to  be  confined  in  any  house  licensed 
under  the  act,  without  such  order  and  medical  certificate,  and 
without  making,  within  three  clear  days  after  the  reception  of 
such  patient,  a  minute  or  entry  in  writing  in  a  book  to  be  kept 
for  that  purpose,  according  to  the  form  in  the  schedule  annexed 
to  the  act,  of  the  true  name  of  the  patient,  and  also  the 
]  christian  and  surname,  occupation,  and  place  of  abode  of  the 
person  by  whom  such  patient  shall  be  brought,  every  person  so 
offending  shall  be  guilty  of  a  misdemeanor. 

§  29.  No  parish  pauper  shall  be  received  into  any  house 
licensed  for  the  reception  of  insane  persons  without  an  order 
according  to  the  form  in  the  schedule  annexed  to  the  act 
under  the  hand  and  seal  of  one  justice  of  the  peace,  or  an 
order  according  to  the  form  in  the  schedule  annexed  to  the  act, 
signed  by  the  officiating  clergyman  and  one  of  the  overseers 
of  the  poor  of  the  parish  to  which  such  pauper  shall  belong, 
and  also  a  medical  certificate  according  to  the  form  in  the 
schedule  annexed  to  the  act,  signed  by  one  physician,  surgeon, 
or  apothecary,  that  such  parish  pauper  is  insane,  and  a  proper 
person  to  be  confined  ;  and  if  any  person  shall  knowingly  receive 
any  parish  pauper  into  any  licensed  house,  without  such  order 
and  medical  certificate,  he  shall  be  guilty  of  a  misdemeanor. 

§  30,  Notice  to  be  given  to  clerk  of  the  commissioners,  &c. 
within  two  days  after  the  admission  of  every  patient. 

§31.  The  like  notice  to  he  given  on  the  removal  or  death  of 
a  patient, 

§  32.  Statement  of  the  causes  of  death  of  pauper  patients 
to  be  transmitted  to  clerk  of  commissioners  or  clerk  of  visitors. 

§  33.  Licensed  houses  containing  100  patients  to  have  a 
resident  medical  man ;  containing  less  than  100  to  be  visited  by 
medical  men. 

$  Commissioners,  &e.  may  alter  the  periodical  visits  of 
medical  attendants. 

§  35.  Houses  to  be  inspected  by  commissioners  four  times  a 
year. 

§  36.  And  by  visitors  three  times  a  year  at  least. 

§  38,  Plan  of  house  to  be  hung  up,  and  copy  of  act  kept ; 
and  at  each  visitation  commissioners  to  make  minutes. 

§  39.  Minutes  to  be  transcribed  into  a  book. 

§  tO.  Concealing  persons  from  inspection  to  be  deemed  a 
misdemeanor. 

§  43.  Commissioners  may  set  at  liberty  persons  impro- 
perly confined;  but  such  power  of  liberation  shall  not  extend 
(  to  any  person  found  idiot,  lunatic,  or  of  unsound  mind  under 
a  commission  issued  by  the  lord  chancellor,  nor  to  any  insane 
person  confined  under  any  order  of  the  home  secretary  of  state. 

§  4'2.  Commissioners,  upon  information  of  malpractices  in 
any  licensed  house,  may  visit  the  same  at  night. 

§  43,  In  case  of  inquiry  whether  any  particular  patient  is 
in  confinement,  the  commissioners,  eve.  may  give  an  order  to 
the  clerk,  who  shall  furnish  the  information. 

§  44,  Annual  report  of  houses  to  be  made  to  the  lord  chan- 
cellor. 

§  45.  Transcript  of  minutes  of  visitors  to  all  houses  to  be  ant 
to  the  clerk  of  the  commissioners  by  the  clerk  of  the  peace,  &c 

§  46,  No  person  (except  a  guardian  or  relative  who  docs  not 
derive  any  profit  from  the  charge,  or  a  committee  appointed 
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by  the  lord  chancellor  or  other  the  person  or  persons  intrusted 
as  aforesaid,)  shall,  under  pain  of  being  deemed  guilty  of  mis- 
demeanor, receive  to  board  or  lodge  in  any  house  not  licensed 
under  the  act,  or  take  the  charge  of  any  insane  person,  without 
having  the  like  order  and  medical  certificates  as  are  required 
on  the  admission  of  an  insane  person  (not  being  a  parish  pauper 
patient)  into  a  licensed  house. 

§  47.  Every  person  (except  as  aforesaid)  who  shall  receive  to 
board  in  any  house  not  licensed ,  or  take  charge  of,  any  insane 
person,  shall,  within  twelve  calendar  months  next  after,  trans- 
mit to  the  clerk  of  the  metropolitan  commissioners  a  copy  of 
such  order  and  medical  certificates,  sealed,  and  indorsed  **  pri- 
vate return,"  and  not  to  be  inspected  by  any  person  except  by 
the  said  clerk  or  other  person  authorised  by  the  lord  chancellor 
or  the  home  secretary  of  state ;  and  such  person  shall  also  (if 
such  insane  male  or  female  person  shall  not  have  been  removed) 
on  the  1st  of  January  in  every  succeeding  year,  or  within 
seven  clear  days  after,  transmit  to  such  clerk  a  certificate  signed 
by  two  physicians  or  apothecaries,  describing  the  then  state  r>f 
mind  of  such  insane  person,  and  to  be  indorsed  "  private 
return and  all  such  orders,  &c.  shall  be  preserved  by  the  said 
clerk,  and  be  open  only  to  the  inspection  of  the  home  secretary 
of  state,  and  of  the  lord  chancellor,  and  of  such  other  person 
as  shall  be  authorised  to  inspect  the  same  by  an  order  under 
their  hands  and  seals;  and  every  person  (except  as  aforesaid) 
who  shall  receive  to  board,  in  any  house  not  licensed,  or  take 
the  charge  of  any  insane  person  in  any  such  house,  and  who 
shall  omit  to  transmit  such  copies  of  orders  and  certificates,  shall 
be  guilty  of  a  misdemeanor, 

§  48,  Lord  chancellor  and  secretary  of  state  may  order  visita- 
tion of  patients  in  care  of  relatives,  &c. ;  but  the  said  secretary 
of  state  shall  have  no  authority  to  order  a  visitation  of  any 
patient  under  the  care  of  a  committee  appointed  by  the  lord 
chancellor. 

§  49.  Lord  chancellor  or  secretary  of  state  may  order  com- 
missioners, &e.  to  visit  lunatic  asylums  and  public  hospitals. 

§  52.  Metropolitan  commissioners  and  visitors  may  summon 
witnesses,  who  shall  be  subject  to  penalty  for  neglect. 

§  53.  Gives  a  power  of  summary  conviction  to  two  justices 
for  offences  against  the  act. 

§  55.  In  all  proceedings  which  shall  be  had  under  his 
Majesty's  writ  of  habeas  corpus,  and  in  all  indictments,  infor- 
mations, and  actions,  and  other  proceedings  preferred  against 
any  person  for  confining  or  ill-treating  any  of  his  Majesty's 
subjects,  insane,  or  alleged  to  be  insane,  the  parties  complained 
of  shall  be  obliged  to  justify  their  proceedings  according  to  the 
common  law,  in  the  same  manner  as  if  the  act  had  not  been 
made. 

§  57*  Gives  an  appeal  to  the  quarter  sessions  by  parties 
aggrieved. 

§  58.  If  an  action  or  suit  shall  he  brought  against  any 
person  for  any  thing  done  in  pursuance  of  the  act,  the  same 
shall  be  commenced  within  six  calendar  months  after  the  fact 
committed,  and  laid  in  the  county,  city,  or  place  where  the 
cause  of  action  shall  have  arisen  ;  and  the  defendant  in  every 
such  action  or  suit  shall  and  may  at  his  election  plead  specially 
or  the  general  issue  not  guilty,  and  this  act  and  the  special 
matter  in  evidence  at  any  trial  to  be  had  thereupon;  and  the 
jury  shall  find  a  verdict  for  the  defendant  ;  or  if  the  plaintiff 
shall  be  nonsuited,  or  discontinue  his  action  or  suit  after  the 
defendant  shall  have  appeared,  or  if,  upon  demurrer,  judgment 
shall  be  given  against  the  plain  tiff,  the  defendant  shall  recover 
treble  costs, 

§  59,  Actions  not  to  be  brought  except  by  order  of  commis- 
sioners or  justices* 

§  frO\  Clerk  of  the  commissioners,  &e.  to  enforce  act  and 
recover  penalties. 

§  61,  Prosecution  to  be  by  indictment  at  assizes. 

§  62-  Act  not  to  extend  to  Bethlehem  hospital,  or  to  county 
lunatic  asylums  erected  under  the  48  G.  3.  c.  96.  or  to  be  there- 
after erected  under  9  G.  4.  c.  40. 


§  63.  Nothing  herein  to  extend  to  public  hospitals  or  insti- 
tutions, except  as  to  visitations,  and  to  the  transmission  of  names 
of  patients. 

$  The  act  shall  commence  and  shall  continue  in  force  for 
three  years,  and  from  thence  to  the  end  of  the  next  session  of 
parliament. 

By  the  S  and  4  W.  4.  c.  64.  \  2.  clerk  of  metropolitan  com- 
missioners and  clerk  of  the  peace  to  preserve  a  copy  of  all 
orders,  certificates,  and  notices. 

§  3.  Notice  of  deaths  or  removals  of  patients  to  be  trans- 
muted to  clerk  of  metropolitan  commissioners. 

§  4.  All  copies  of  orders,  certificates,  he.  which  have  been 
transmitted  to  the  clerk  of  the  metropolitan  commissioners, 
shall  be  registered. 

§  5.  Notices  of  deaths  or  removals,  &c.  since  August  1832, 
if  not  already  transmitted,  shall  be  forthwith  transmitted  to 
clerk  of  metropolitan  commissioners. 

§  6.  Commissioners,  being  practising  barristers,  to  be  paid 
for  the  time  employed  in  the  duties  of  their  office. 

§  7*  Proprietors,  &c.  neglecting  to  comply  with  this  act,  to 
be  deemed  guilty  of  a  misdemeanor.  Prosecutions  to  be  carried 
on,  and  penalties  recovered,  in  the  same  manner  as  under  the 
2  and  3  W.  4.  c.  107. 

By  the  3  and  4  W.  4.  c.  36.  §  2.  the  lord  chancellor  may  ap- 
point visitors  to  superintend,  and  report  to  him  upon  the  care 
and  treatment  of  idiots,  lunatics,  and  persons  of  unsound  mind 
found  such  by  inquisition, 

§  3.  Persons  so  found  idiots,  &c.  to  be  visited  at  least  once  in 
each  year. 

§  4.  Visitors  to  report  to  the  lord  chancellor,  &c.  on  care  and 
treatment  of  such  idiots,  &c. 

§  5.  In  case  of  death,  &c.  of  visitors,  the  lord  chancellor  may 
appoint  others. 

§  6.  Persons  interested  in  houses  licensed  for  the  reception 
of  insane  persons  not  to  act  as  visitors. 

§  7-  A  secretary  to  such  visitors  may  be  appointed. 

§  8.  A  fund  for  payment  of  salaries  and  expences  to  be  raised 
by  a  per-centage  on  the  income  of  the  idiots,  &c. 

§  9  Committees,  &e.  to  pay  such  per-centage  into  the  Bank 
upon  receiving  notice, 

§  10.  For  better  estimating  the  amounts  of  the  said  clear 
annual  incomes,  and  collecting  the  per- cent  age  thereon, 
masters  of  the  Court  of  Chancery  to  certify  the  amount  of  in- 
come of  idiots,  &c. 

IDIOT  A  INQUIRENDO.  Sec  the  preceding  tit.  Idiots 
and  Lunatics. 

IDLENESS.    See  tits.  Poor,  Vagrants. 

IDONEUM  SE  FACERE;  IDONEARE  SE,  To  purge 
himself  by  oath  of  a  crime  of  which  he  is  aeccuscd.  Leg. 
H.  1.  a,  15.  where  the  word  idoneus  is  taken  for  innocens. 
But  he  is  said  in  our  law  to  be  idoneus  homo,  who  hath  these 
three  things — honesty,  knowledge,  and  ability. 

IDUMANUS  FLUVIUS,  Black  Water  in  Essex. 

IFUNGIA.  The  finest  white  bread,  formerly  called  cocket 
bread.  BlmntL 

IGNIS  JUDICIUM.  Purgation  by  fire,  or  the  old  judicial 
fiery  trial.    Blount.  See  Ordeal 

IGNORAMUS.  We  are  ignorant,]  The  word  formerly 
written  on  a  bill  of  indictment  by  the  grand  jury  impanelled 
on  the  inquisition  of  criminal  causes,  when  they  rejected  the 
evidence  as  too  weak  or  defective  to  make  good  the  present- 
ment against  a  person  so  as  to  put  him  on  the  trial ;  the  words 
now  used  are,  ?tot  a  true  bill,  or  not  found,  and  all  proceedings 
are  thereby  stopped,  and  he  is  delivered  without  further 
answer.    3  hist.  30.    See  tit.  Indictment 

IGNORANCE,  ignorantia-l  Want  of  knowledge  of  the 
law,  shall  not  excuse  any  man  from  the  penalty  of  it.  Every 
person  is  bound  at  his  peril  to  take  notice  what  the  law  of  the 
realm  is  ;  and  ignorance  of  it,  though  it  be  invincible,  where  a 
man  affirms  that  he  hath  done  all  that  in  him  lies  to  know  the 
law,  will  not  excuse  him.  Plowd.  343, 
4s2 
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Though  ignorance  of  the  law  excuseth  not,  ignorance  of  the 
fad  doth :  as  if  a  person  buy  a  horse  or  other  thing  in  open 
market,  of  one  that  hath  no  property  therein,  and  not  knowing 
but  he  had  right;  in  that  ease  he  hath  good  title,  and  the 
ignorance  shall  excuse  him.  Docl.  <$*  Stud.  30$.  But  if  the 
party  bought  the  horse  out  of  the  market,  or  knew  the  seller 
had  no  right,  the  buying  in  open  market  would  not  have  excused. 
{hid*  5  Rep*  83.  Also  where  a  man  is  to  enter  into  land  or 
seize  goods,  &c,  he  must  see  that  what  he  does  be  rightly 
done,  or  his  ignorance  shall  be  no  excuse.    Wood's  Inst.  (i08. 

Ignorance  of  fact  is  a  defect  of  will,  wThen  a  man  intending 
to  do  a  lawful  act,  does  that  which  is  unlawful.  For  here  the 
deed  and  the  will  acting  separately,  there  is  not  that  conjunc- 
tion between  them  which  is  necessary  to  form  a  criminal  act ; 
as  if  a  man  intending  to  kill  a  thief  or  housebreaker  in  his  own 
house,  by  mistake  kills  one  of  bis  own  family.  This  is  no 
criminal  action,  CVo.  Car*  538.  But  if  a  man  thinks  he  has 
a  right  to  kill  a  person  excommunicated  or  outlawed  wherever 
he  meets  him,  and  does  so,  this  is  murder.  For  a  mistake  in 
point  of  law,  which  every  person  of  discretion  not  only  may, 
but  is  bound  and  presumed  to  know,  is  in  criminal  cases  no  sort 
of  defence.  Ignorantia  juris,  quod  quisquc  tenetur  scire  nenu- 
vem  excusai  is  as  well  the  maxim  of  our  law,  as  it  was  of  the 
Horn  an.    4  Comm.  27* 

In  civil  proceedings  the  same  distinction  exists  between 
ignorance  of  law  and  ignorance  of  fact* 

Where  a  party  pays  money  under  a  mistake  of  the  Jaw  he 
cannot  recover  it  back.  2  East,  46'9 :  3  M*  §  S-  378 :  5  Taunt. 
143.    But  if  he  pay  it  under  a  mistake  of  facts,  and  has  been 
guilty  of  no  laches  in  not  knowing  them,  he  may.    ()  R  4' 
6?  1 .    See  further  tit.  Assumpsit. 

And  although  the  Court  of  Chancery  will  relieve  where  a 
deed  has  been  signed,  or  money  paid,  from  ignorance  of  a  fact, 
or  under  an  erroneous  impression  concerning  it ;  1  P.  W.  354 : 
3  P.  W*  125  :  2  Bro.  C*  C*  150:  9  Fes*  275  :  12  Pes.  13(>; 
the  maxim  ignorantia  juris  non  excusai  is  as  fully  established 
in  equity  in  civil  cases,  as  it  is  at  law  ;  there  being  numerous 
cases  in  which  it  has  refused  to  interfere  where  an  instrument 
lias  been  executed,  or  money  paid,  under  an  erroneous  notion  of 
the  law.    1  Fern.  243 :  3  P.  W.  127-  n  :  1  Bro*  C\  C*  92 : 

10  Ves.  406  i  2  Mad.  363. 

I K E N 1 L D-ST R E E T.  One  of  the  four  famous  ways  that 
the  Romans  made  in  England,  called  Stratum  Iccnorum,  because 
it  took  its  beginning  among  the  Iceni,  which  were  the  people 
that  inhabited  Norfolk,  Suffolk,  and  Cambridgeshire.  Cam. 
Brit*    See  tit.  Wat  ling-street, 

I  LET,    Corruptlv  eight;  a  little  island,  Blount. 

ILLEGITIMACY.  "  See  tit.  Bastard, 

I L LEVIABLE.  A  debt  or  duty  that  cannot  or  ought  not 
to  be  levied ;  as  nihil  set  upon  a  debt  is  a  mark  for  ilk  viable. 

ILLITERATE.  If  an  illiterate  man  be  to  seal  a  deed,  he 
is  not  bound  to  do  it,  if  none  be  present  to  read  it,  if  required ; 
as  reading  a  deed  false,  will  make  it  void.  2  Rep.  3 :  II  Rep* 
28.  A  man  may  plead  non  est  fact  wn  to  a  deed  read  false ;  as 
where  a  release  of  an  annuity  was  read  to  an  illiterate  person, 
as  a  release  of  the  arrears  only,  &c*  agreed  to  be  released. 
Moor,  148.  If  there  is  a  time  limited  for  a  person  to  seal  a 
writing,  in  such  case,  illiteracy  shall  be  no  excuse,  because  he 
might  provide  a  skilful  man  to  instruct  him ;  but  when  he  k 
obliged  to  seal  it  upon  request,  &c,  there  he  shall  have  con- 
venient time  to  be  instructed.    2  Nets*  Ab.  9*6. 

If  a  man  for  great  age  cannot  see  to  read,  and  seals  an  obli- 
gation upon  false  reading,  he  shall  avoid  it,  though  he  was 
ettered;  for  now  he  has  all  his  intelligence  by  hearing. 

1 1  Rep*  £&.    See  tit.  Deed. 

ILLUMINARE.  To  illuminate,  to  draw  in,  gold  and 
colours  the  initial  letters  and  the  occasional  pictures  in  manu- 
script books.  See  Brompton,  sub  anno  107 6*  Those  persons 
who  particularly  practised  this  art  were  called  ill  u  mi  na  tores, 
whence  our  limners. 

IMAGES.    By  the  3  and  4  Ed.  6.  c.  10.  §  %  images  in 


churches,  alabaster  or  earth,  graven,  carved,  or  painted,  are  to 
be  destroyed.  But  by  §  6.  this  does  not  extend  to  any  image 
or  picture  set  or  graven  upon  any  tomb,  in  any  church,  chapel, 
or  church-yard,  only  for  a  monument  of  any  king,  prince,  noble- 
man, or  other  dead  person,  not  commonly  reputed  and  taken 
for  a  saint. 

IMAGINING  (or  compassing,  &c.)  the  king's  death,  is  high 
treason:  2.5  Ed*  S*  stat.  5.  c.  2.    See  tit.  Treason. 

IMBARGO,  Span.  Namum  dctentio.^  A  stop,  stay,  or  arrest 
upon  ships,  or  merchandize,  by  public  authority.  See  18  Car,  % 
c.  5.  This  arrest  of  shipping  is  commonly  of  the  ships  of 
foreigners  in  time  of  war  and  difference  with  states  to  whom 
they  are  belonging:  but  by  an  ancient  statute  foreign  mer- 
chants in  this  kingdom  are  to  have  forty  days'  notice  to  sell 
their  effects  and  depart,  on  any  difference  wkh  a  foreign  nation. 
27  Ed*  3*  c*  17-  See  tit.  Merchant*  This  term  has  also 
a  more  extensive  signification,  for  ships  are  frequently  detained 
to  serve  a  prince  in  an  expedition;  and  for  this  end  have  their 
lading  taken  out  without  any  regard  to  the  colours  they  bear, 
or  the  government  to  whose  subjects  they  belong.  The  legality 
of  such  a  measure  has  been  doubted  by  some,  but  it  is  certainly 
conformable  to  the  law  of  nations,  for  a  prince  in  distress  to 
make-  use  of  whatever  vessels  he  finds  in  his  ports  that  mav  con- 
tribute to  the  success  of  his  enterprise.  Parke  on  Insurance,  c.  4. 
p*  78*  The  king  may  grant  imbargocs  on  ships,  or  employ  the 
ships  of  his  subjects,  in  time  of  danger,  for  the  service'  and 
defence  of  the  nation  ;  but  a  warrant  to  stay  a  single  ship,  on  a 
private  account,  is  no  legal  imbargo.  Moore,  892  :  Carth*  297, 
Prohibiting  commerce  in  time  of  war,  or  of  plague,  pestilence, 
Sec*  is  a  kind  of  imbargo  on  shipping. 

Imbargoes  laid  on  shipping  in  the  ports  of  Great  Britain,  by 
royal  proclamation,  in  time  of  war,  are  strictly  legal,  and  are 
equally  binding  as  an  act  of  parliament ;  because  such  procla- 
mation is  founded  on  a  prior  law,  namely,  that  the  king  may 
prohibit  any  of  his  subjects  from  leaving  the  realm.  But  in 
times  of  peace  the  power  of  the  king  to  lay  such  restraints  is 
doubtful ;  and  therefore  where  a  proclamation  issued  io  the 
year  I?6r>,  to  prevent  the  exportation  of  corn  against  the  word* 
of  a  statute  (22  C.  2.  c*  13.)  then  in  force,  although  the  measure 
was  absolutely  necessary  to  prevent  a  dearth,  it  was  thought 
prudent  to  procure  an  act  of  the  legislature  (7  G.  3;  c.  7), 
to  indemnify  all  who  advised  or  acted  under  that  proclamation. 
See  Parke  on  Insurance,  79*  1  Comm.  270:  4  Mod.  177.  1 7<l- 
And  see  a  similar  statute  30  G*  3,  c.  I  * 

An  imbargo,  being  only  a  temporary  restraint,  does  not,  like 
a  war  of  which  no  person  can  foresee  the  termination,  put  an  end 
to  a  contract  for  the  conveyance  of  goods  by  sea.    8  T.  R.  250, 

But  in  the  case  of  an  imbargo  imposed  by  the  government 
of  the  country,  of  which  the  merchant  is  a  subject,  in  the  nature 
of  reprisals  and  partial  hostility  against  the  country  to  which 
the  ship  belongs,  the  merchant  may  put  an  end  to  the  contract 
if  the  object  of  the  voyage  is  likely  to  be  defeated  by  delay. 
3  Bos.  $  P.  291.    See  further  tit.  Insurance,  II.  3, 

1MB  AS  I NG  of  fnoney*  Mixing  the  species  with  an  alloy 
below  the  standard  of  sterling;  which  the  king  by  his  prero- 
gative may  do,  and  yet  keep  it  up  to  the  same  value  as  before: 
inhancing  of  it,  is  when  it  is  raised  to  a  higher  rate,  by  procla- 
mation.   ]  Hales  Hist  P.  C*  102,    See  tit.  Com 

IMBEZZLE.  To  steal,  pilfer,  or  purloin  ;  or  where  a  person 
entrusted  with  goods,  wastes  and  diminishes  them.  The  word 
hnbezzU  is  mentioned  in  several  statutes,  particularly  relating 
to  workers  of  wool,  &c.  Stat.  7  Jac*  1.  c.  7  '*  1  Anne,  .it*  2.  c.  18. 
See  tits.  Embezzlement*  Public  Stores* 

IMBRACERY,    See  Embracery. 

1MB  ROC  US.  A  brook,  a  gut,  a  water-passage.  Somncr 
of  Ports  and  Forts,  p.  4-3. 

IMMORALITY.    See  Lewdness. 

I M  PA  LA  RE,    To  put  in  a  pound.    LI.  Hen*  **c*9. 

I M  P  A  N  E  L,  hnpan  el la  re  vel  i  m pan  ulare  Ju  rat  is.  ]  S  igi  lifies 
the  writing  and  entering  into  a  parchment  schedule,  by  the 
sheriff  the  names  of  a  jury. 
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IMPARLANCE,  interhcutio,  vel  liccntia  interloquendi,  from 
the  Fr.  parler,  to  speak.]  In  the  common  law,  is  taken  for  a 
petition,  in  court,  of  a  day  to  consider  or  advise  what  answer 
the  defendant  shall  make  to  the  action  of  the  plaintiff,  or  to  an 
information  or  indictment  in  a  criminal  case  ;  being  a  continu- 
ance of  the  cause  or  prosecution  till  another  day,  or  a  longer 
time  given  by  the  court 

Imparlance  is  said  to  be  when  the  court  gives  the  party  leave 
to  answer  at  another  time,  without  the  assent  of  the  other 
party.  Com.  Dig.  tit.  Pleader,  D.  1.  But  the  more  common 
signification  of  imparlance  is,  time  to  plead.  2  Show.  310: 
2  Mod.  6'2.  And  it  is  either  general,  without  saving  to  the 
defendant  any  exception,  which  is  always  to  another  term  ; 
6'  Mod.  28  •  or  special,  which  is  sometimes  to  another  day  in 
the  same  term.  Mod*  8.  The  general  imparlance  is  of  course 
where  the  defendant  is  not  hound  to  plead  the  same  term ;  but 
a  special  imparlance  is  not  allowed  without  leave  of  the  court. 
R.  E.  5  Anne*  A  special  imparlance  is  with  a  saving  of  all 
exceptions  to  the  writ,  bill,  or  count,  which  may  he  granted  by 
tin1  prothonotary  ;  or  they  may  be  still  more  special  with  a 
saving  of  all  exceptions  whatsoever,  which  are  granted  at 
the  discretion  of  the  court,  and  are  called  general  special  im- 
parlances.   12  Mod*  529. 

A  general  imparlance  is  set  down  and  entered  in  general 
terms,  without  any  special  clause,  thus:  And  no?v  at  (his  day, 
to  wil3  on  Thursday  next  after  (he  Octave  of  St.  Hilary,  in  the 
same  term,  until  which  dan  the  aforesaid  C.  D.  the  defendant, 
had  licence  to  imparle  (o  the  bill  aforesaid,  and  then  to  answer, &c. 

Special  imparlance  is  where  the  party  desires  a  further  day 
to  answer,  adding  also  these  words:  Saving  a  i  advantages,  as 
well  to  the  jurisdiction  of  the  court,  as  to  (he  writ  and  deal  a  ra- 
tion, &c.  Kitch.  200.  This  imparlance  is  had  on  the  declara- 
tion of  the  plaintiff;  and  special  imparlance  is  of  use  where  the 
defendant  is  to  plead  some  matters  which  cannot  be  pleaded 
after  a  general  imparlance,    5  Rep.  75. 

Imparlance  is  generally  to  the  next  term ;  and  if  the  plain- 
tiff amend  his  declaration  after  delivered  or  filed,  the  defendant 
may  imparl  to  the  next  term,  if  the  plaintiff  do  not  pay  costs; 
but  if  he  pays  costs,  which  are  accepted,  the  defendant  cannot 
imparl.  Also  if  the  plaintiff  declares  against  the  defendant, 
but  doth  not  proceed  in  three  terms  after,  the  defendant 
may  imparl  to  the  next  term.    2  Lil.  Ab.  35. 

By  stat.  60  3.  c*  4.  it  is  enacted  that  where  any  person 
shall  be  prosecuted  in  the  Court  of  K.  B.  (at  Westminster  or 
Dublin)  for  a  misdemeanor  either  by  information  or  indictment 
there  found,  or  removed  thither,  and  shall  appear  in  court  in 
person  to  answer  thereto,  such  defendant,  on  being  charged 
therewith,  shall  not  be  permitted  to  imparl  to  the  next  term, 
but  shall  plead  or  demur  within  four  days,  or  judgment  shall  be 
entered  for  want  of  a  plea :  and  in  case  of  the  defendant's  ap- 
pearing by  attorney,  a  rule  to  plead,  &c.  shall  be  made.  As  to 
proceedings  on  indictments  for  misdemeanors  at  sessions,  see  tit. 
Indictment. 

As  to  Causes  of  Imparlance. — The  not  delivering  a  declaration 
in  time  is  sometimes  the  cause  of  imparlance  of  course :  and 
where  the  defendant's  case  requires  a  special  plea,  and  the 
matter  which  is  to  be  pleaded  is  difficult,  the  court  will,  upon 
motion,  grant  the  defendant  an  imparlance,  and  longer  time 
to  put  in  his  plea,  than  otherwise  by  the  rules  of  the  court  he 
ought  to  have :  if  the  plaintiff  keeps  any  deed  or  other  thing 
from  the  defendant,  whereby  he  is  to  make  his  defence,  imparl- 
ance may  be  granted  till  the  plaintiff  delivers  it  to  him,  or 
brings  it  into  court,  and  a  convenient  time  after  to  plead. 
Hil  22  Car.  I,  B.  R. 

There  are  many  cases  wherein  imparlances  are  not  allowed  ; 
no  imparlance  is  granted  in  an  homine  replegiando,  or  in  an 
assise,  unless  on  good  cause  shown  :  nor  shall  there  be  an  im- 
parlance in  an  action  of  special  clausum /'regit ;  though  it  is 
allowed  in  general  actions  of  trespass.  HfT*  9  W\  3  :  3  Salk, 
18G.  Where  an  attorney,  or  other  privileged  person  of  the 
court,  sues  another,  the  defendant  cannot  imparl,  but  must 


plead  presently  :  if  the  plaintiff  issues  out  a  special  original, 
wherein  the  cause  of  action  is  expressed,  and  the  defendant  is 
taken  on  a  special  capias,  lie  shall  not  have  an  imparlance,  but 
shall  plead  as  soon  as  the  rules  are  out.  2  Lil.  35,  36.  See  tit. 
Practice. 

Of  Pleadings  afterwards. — A  plea  to  the  jurisdiction  may 
not  be  pleaded  after  general  imparlance.  Raym*  34.  Dila- 
tory pleas  also  cannot  be  pleaded  after  a  general  imparlance, 
which  is  an  acknowledgment  of  the  propriety  of  the  action. 
8  Comm.  301  :  Tidd's  Pract.  After  imparlance  the  defendant 
cannot  plead  in  abatement;  if  he  doth,  and  the  plaintiff 
tenders  an  issue,  whereupon  the  defendant  demurs,  and  the 
plaintiff  joins  in  demurrer,  such  plea  is  not  peremptory,  because 
the  plaintiff  ought  not  to  have  joined  in  demurrer,  but  to  have 
moved  the  court,  that  the  defendant  might  be  compelled  to 
plead  in  chief,  Allen,  6'5.  Though  a  defendant  may  not 
plead  in  abatement  after  a  general  imparlance,  yet,  if  it  appear 
by  the  record  that  the  plaintiff  hath  brought  his  action  before 
he  had  any  cause,  the  court  ex  officio  will  abate  the  writ, 
2  Lev.  ]f)7-    See  this  Diet,  tits.  Abatement,  Practice. 

The  defendant  cannot  have  oyer  of  a  deed  in  a  common 
case  after  imparlance :  and  a  tender  after  imparlance  is  nought. 
2  Lev,  100 :  Lniw.  238.  If  it  appears  upon  the  record  that  an 
imparlance  was  due,  and  denied,  it  is  error;  but  then  such 
error  must  appear  on  the  record.  3  Salk.  108.  It  has  been 
held,  that  if  the  defendant  doth  not  appear  on  a  dies  datus, 
the  plaintiff  shall  not  have  judgment  by  default,  as  he  may  on 
imparlance,  because  the  dies  datus  is  not  so  strong  against  him 
as  an  imparlance;  and  therefore  the  plaintiff* must  take  process 
against  the  defendant  for  not  appearing  at  the  time.  Moor,  79  ■ 
2  Nels.  4-97. 

After  a  general  special  imparlance  the  defendant  may  not 
only  plead  in  abatement  of  the  writ,  bill,  or  count,  but  also 
privilege.  1  Lev.  54:  12  Mod.  529:  5  Mod.  335.  But  it 
seems  that  such  plea  must  be  intitled  of  the  term  the  declara- 
tion is  filed.    Impet/,  K.  B. 

Formerly,  when  the  process  in  the  King's  Bench  was  return- 
able the  last  general  return  of  the  term,  or,  in  the  Common 
Pleas,  when  it  was  returnable  on  that  return,  and  the  declara- 
tion was  not  filed  or  delivered  on  the  return  day,  or  on  the  day 
following,  or  where  the  process  in  either  court  was  returnable 
before,  but  the  declaration  was  not  delivered  or  filed,  and  notice 
thereof  given  four  days  exclusive  before  the  end  of  the  term, 
the  defendant,  if  completely  in  court,  was  entitled  to  an  imparl- 
ance, and  must  have  pleaded  within  the  first  four  days  of  the 
next  term,  provided  the  declaration  were  delivered  or  filed, 
and  notice  thereof  given,  before  the  essoign  day  of  that  term, 
Otherwise  the  defendant  w  as  allowed  to  imparl  to  the  subse- 
quent term.  By  a  late  rule,  howrever,  of  all  the  courts 
(1  IV,  4.  ?\  3.),  upon  every  declaration  delivered  or  filed  on 
or  before  the  last  day  of  any  term,  the  defendant,  in  or  out 
of  any  prison,  was  compellable  to  plead  as  of  such  term,  with- 
out being  entitled  to  any  imparlance.  Upon  this  rule  it  was 
holden  that  if  the  writ  and  appearance  were  of  one  term,  and 
the  declaration  of  another,  the  defendant  was  still  entitled  to  an 
imparlance.  2  Cr.  Sp  J.  140:  1  Price,  N.  R.  175:  1  Dowt. 
304.  S.  C. 

But  now,  as  the  time  for  pleading  is  no  longer  regulated  by 
terms,  but  the  proceedings  may  be  had  on  writs,  except  on 
certain  times  in  term  or  vacation,  the  practice  of  imparling  is, 
it  seems,  abolished  by  the  2  W.  4.  c.  $§,  so  Car  as  it  is  dependant 
on  the  terms;  but  some  of  its  consequences,  as  affecting  par- 
ticular proceedings,  such  as  the  pleas  to  the  jurisdiction,  or  in 
abatement,  or  claiming  conusance,  &c,  may  still  remain.  Tidd's 
Supplem.  127. 

And  imparlances  may,  it  is  conceived,  still  exist  in  actions 
not  commenced  under  the  process  given  by  that  act,  as  in  pro- 
ceedings by  t>cire  facias,  replevin,  and  actions  removed  from 
inferior  courts. 

IM  PARSON  EE.  A  parson,  imparsonee,  persona  imper- 
sonata,  is  he  that  is  inducted,  and  in  possession  of  a  benefice. 
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Dyer.fol.  40.  num.  72.  says  a  dean  and  chapter  are  parsons 
imparsonees  of  a  benefice  appropriate  unto  them.  Corvel. 

IMPEACHMENT,  from  Lat.  i?npetere.~]  The  accusation 
and  prosecution  of  a  person  for  treason,  or  other  crimes  and 
misdemeanors.  Any  member  of  the  House  of  Commons  may 
not  only  impeach  any  one  of  their  own  body,  but  also  any 
luvd  of  parliament,  &c.  And  thereupon  articles  are  exhibited 
on  behalf  of  the  Commons,  and  managers  appointed  to  make 
good  their  charge  and  accusation  ;  which  being  done  in  the 
proper  judicature,  sentence  is  passed,  &c.  And  it  is  to  be  ob- 
served, that  the  same  evidence  is  required  in  an  impeachment 
in  parliament  us  in  the  ordinary  courts  of  justice,  but  not  in 
bills  of  attainder.  See  index  to  Stale  Trials,  vol.  6".  tit. 
Evidence, 

An  impeachment  before  the  Lords  by  the  Commons  of  Great 
Britain  in  parliament,  is  a  prosecution  of  known  and  estab- 
lished law,  and  hath  been  frequently  put  in  practice ;  being  a 
presentment  to  the  most  high  and  supreme  court  of  criminal 
jurisdiction,  by  the  most  solemn  grand  inquest  of  the  whole 
'kingdom.     1  Hal  P.  C.  150. 

A  peer  may  be  impeached  for  any  crime.  A  commoner 
cannot,  however,  be  impeached  before  the  Lords  for  any  capital 
offence,  but  only  for  high  misdemeanors.  Rot.  Pari.  4  Ed.  S. 
w,  2.  (i:  2  Brad.  Hist.  190:  Selden  Judic.  in  Part.  c.  I.  But 
see  contra,  4  Comm.  c.  It),  in  u.  and  tit.  Parliament. 

The  articles  of  impeachment  are  a  kind  of  bills  of  indict- 
ment found  by  the  House  of  Commons,  and  afterwards  tried 
by  the  Lords ;  who  are  in  cases  of  misdemeanors  considered  not 
only  as  their  own  peers,  but  as  the  peers  of  the  whole  nation. 
This  is  a  custom  derived  to  us  from  the  constitution  of  the 
ancient  Germans,  who  in  their  groat  councils  sometimes  tried 
capital  accusations  relating  to  the  public:  "  Licet  a  pud  conci- 
lium accusare  quoquc  ct  discrimen  capitis  inlendere.*'  Tac.  de 
mor.  Germ*  12. 

By  the  12  and  13  W.  3.  c.  2.  no  pardon  under  the  great  seal 
shall  be  pleadable  to  an  impeachment  by  the  Commons  in  par- 
liament. But  the  king  may  pardon  after  conviction  on  an  im- 
peachment, 4  Comm.  400;  and  see  ib.  259 — sBl :  and  this 
Diet.  tit.  Pardon* 

The  House  of  Commons  also  seems  to  possess  the  power  of 
pardoning  the  impeached  convict  by  refusing  to  demand  judg- 
ment against  him  ;  for  no  judgment  can  be  pronounced  by  the 
Lords  until  it  is  demanded  by  the  Commons;  and  in  Lord 
Macclesfield's  case,  the  Commons  exercised  this  power  by  re- 
fusing to  call  on  the  Lords  for  judgment.  6  St.  Tr.  fpfc  : 
Com.  Journ.  27th  May,  1725  ;  4  Christ.  Black.  400.  n.  2. 

On  the  impeachment  of  Warren  Hastings  for  mal-conduct 
as  govern  or- general  of  India,  the  trial  of  which  lasted,  by 
adjournment,  for  seven  years,  from  1787  to  1794,  it  was 
solemnly  determined  that  an  impeachment  is  not  abated,  or  put 
an  end  to,  by  the  prorogation  or  dissolution  of  parliament. 
But  to  avoid  any  doubt,  an  act  was  passed  to  prevent  proro- 
gation or  dissolution  from  having  the  effect  of  putting  a  stop 
to  the  previous  proceedings  in  the  House  of  Commons.  See 
Raym.  120:  1  Lev.  384:  and  tit.  Parliament.  VI  IT. 

iMPEACHMENT  OF  WASTE,  impetitio  vasti,  from  Fr. 
cmpeschement,  i*  e.  impedimeutum.^\  Signifies  a  restraint  from 
committing  of  waste  upon  lands  or  tenements;  or  a  demand  of 
recompence  for  waste  done  by  a  tenant  who  hath  but  a  par- 
ticular estate  in  the  land  granted.  He  that  hath  a  lease  to 
hold  without  impeachment  of  waste,  hath  by  that  such  an 
interest  given  him  in  the  land,  eve,  that  he  may  make  waste 
without  being  impeached  for  it ;  that  is,  without  being  ques- 
tioned, or  any  demand  of  recompence  for  the  waste  done. 
1 1  Rep.  82.  b. '  See  tit.  Waste. 

IMPECHIARE,  Fr.  empechcr  ;  Lat.  impeterc.~]  To  im- 
peach, to  accuse  and  prosecute,  for  felony  or  treason.  Spelman 
and  Somncr  say,  that  it  is  derived  from  the  Lat,  impel  ere,  which 
is  to  accuse,  Off  in  jus  vocare ;  from  whence  impetitio  signifies 
an  accusation,  viz.Jtne  impelitione  vasti,  is  without  impeaching 
or  accusing  him  of  waste.    See  Impeachment. 


IMPEDIATUS.  Expedinhts  ;  impediati  canes,  dogs  la  wed 
and  disabled  from  doing  mischief  in  the  forests,  and  purlieus  of 
them.    Conud.    See  Expeditate. 

I M  PE D I K X S.    A  defendant  or  deforciant.  Cotrcl. 

IMPEDIMENTS  IN  LAW.  Persons  under  impediments 
are  those  within  age,  under  coverture,  non  com/xis  mentis,  in 
prison,  hey  on  d  sea,  cStc,  who,  by  a  saving  in  several  laws,  have 
iinie  to  claim  and  prosecute  their  rights,  after  the  impediments 
removed,  in  case  of  rines  levied,  &c.  See  tit.  Limitation  of 
Actions. 

I M  PERI  ALE.    A  sort  of  verv  fine  cloth.  Cmvel. 
IMPESCATUS.    Impeached  or  accused.    Pat.  18  Ed,  1. 
I M PETITIO.    See  Impeachment. 

I M  PET  RATION,  impet ratio.'}  An  obtaining  any  thin** 
hy  request  and  prayer:  and  in  our  statutes  it  is  a  pre-obtaininff 
of  church  benefices  in  England  from  the  court  of  Rome,  which 
belonged  to  the  gift  and  disposition  of  the  king,  and  other  lav 
patrons  of  this  realm  ;  the  penalty  whereof  was  the  same  with 
that  indicted  on  provisors.  See  stats.  25  Ed.  3.  si.  6:  38  Ed.  3. 
si.2.c.\. 

IMPIERMENT.  Impairing  or  prejudicing,  ff  to  the  im- 
pierment  and  diminution  of  their  good  names."  Stat.  23  H.  8. 
c.Q. 

IMPLEAD,  from  Fr.  plaid er.~]  To  sue  or  prosecute  by 
course  of  law. 

IMPLEMENTS,  from  Lat.  impleo,  to  fill  up,]  Things 
necessary  in  any  trade  or  mystery,  without  which  the  work 
cannot  be  performed  ;  also  the  furniture  of  a  house,  as  all 
household  goods,  implements,  See.  And  implements  of  house- 
hold are  tables,  presses,  cupboards,  bedsteads,  wainscot,  and  the 
like.  In  this  sense,  we  find  this  word  often  in  gifts  and  con- 
veyances of  moveables.    Termes  de  Ley. 

IMPLICATION.  A  necessary  inference  of  something  not 
directly  declared,  between  parties  in  deeds,  agreements,  &c. 
□  rising  from  what  is  admitted  or  expressed.  When  the  law 
giveth  any  thing  to  a  man,  it  giveth  implicitly  (or  rather  im* 
piicdly)  whatsoever  is  necessary  for  the  enjoying  the  same. 

It  is  a  general  rule,  that  where  an  estate  is  to  he  raised  by 
implication,  it  must  be  a  necessary  and  inevitable  implication, 
and  such  as  that  the  words  can  have  no  other  construction 
whatsoever.    Talb.  3. 

Implication  is  either  necessary  or  possible  ;  and  wherever  an 
estate  is  raised  by  that  means  in  a  will,  it  must  be  by  necessary 
implication  ;  for  the  devisee  must  necessarily  have  the  thing 
devised,  and  no  other  person  can  have  it.    2  Nels.  Ahr.  4<)4, 

An  implication  cannot  be  intended  by  deed,  unless  there  are 
apt  words;  but  otherwise  in  a  will.    Brownl.  153. 

An  implied  intent  must  not,  without  clear  expression,  alter 
the  equitable  general  law.    1  Chan.  Cas.  297* 

An  estate  by  implication  was  never  thought  of  in  a  deed, 
nor  in  a  will,  but  in  case  of  necessity.    4  Mod.  156. 

No  implication  shall  be  allowed  against  an  express  estate 
limited  by  express  words.    ]  Satk.  226. 

Also  it  hath  been  adjudged,  that  where  a  particular  estate 
is  devised  by  will  expressly,  a  contrary  intent  shall  not  be 
implied  by  any  subsequent  clause.    1  Sulk.  236. 

An  express  estate  for  life  cannot  be  enlarged  by  implication, 
but  by  express  words  it  may.    2  Fern.  44G. 

The  want  of  words  in  some  cases  may  be  helped  by  implica- 
tion ;  and  so  one  word  or  thingj  or  one  estate  given,  shall  be 
implied  by  another.  There  is  an  implication  in  wills  and 
devises  of  lands,  whereby  estates  are  gained ;  as  if  a  husband 
devises  the  goods  in  his  house  to  his  wife,  and  that  after  her 
decease  his  son  shall  have  them  and  his  house,  though  the 
house  be  not  devised  to  the  wife  by  express  words,  yet  it  has 
been  held,  that  she  hath  an  estate  for  life  in  it  by  implication, 
because  no  other  person  could  then  have  it,  the  son  and  heir 
being  excluded,  who  was  to  have  nothing  till  after  her  decease. 
1  Fentr.  223. 

Estates  for  life,  and  estates  tail,  may  be  raised  by  implica- 
tion in  wills  :  a  testator  had  three  sons,  the  eldest  son  dying, 
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leaving  his  wife  with  child,  to  whom  the  father  devised  an 
annuity  iff  ventre  &a  mere,  and  if  his  middle  son  died  before  he 
had  any  issue  of  his  body,  remainder  over,  &c.  And  it  was 
resolved,  that  such  son  had  an  estate-tail  bv  implication. 

Mm,  127. 

Also  estates  devised  by  will,  without  words  of  limitation, 
are  frequently  enlarged  to  fees  by  implication,  as  where  some 
personal  charge  is  imposed  on  the  devisee;  for  instance,  to  pay 
a  specific  sum  of  money  (Cro.  Eliz.  204),  or  to  pay  debts  and 
legacies.    1  CL  Rep.  202  :  8  T.  R.  1 . 

There  are  conditions  and  covenants,  implied  by  law,  in 
deeds  and  grants:  and  implication  will  sometimes  help  law 
proceedings,  and  supply  defects. 

See  further  tits-  Covenant,  Deed,  Estate,  Intendment.  I J  nu- 
tation, Use,  Will,  &c. 

IMPORTATION,  importation  The  bringing  goods  and 
merchandize  into  this  kingdom  from  other  nations.  See  tit. 
Xavigation  Acts. 

IMPOSSIBILITY.  A  thing  which  is  impossible  in  law 
is  all  one  with  a  thing  impossible  in  nature;  and  if  any  thing 
in  a  bond  or  deed  is  impossible  to  be  done,  such  deed,  &e,  is 
void*  Yet  where  the  condition  of  a  bond  becomes  impossible 
by  the  act  of  God,  in  such  case  it  is  held  the  obligor  ought  to 
do  all  in  his  power  towards  a  performance :  as  when  a  man  is 
bound  to  enfeoff  the  obligee  and  his  heirs,  and  the  obligee  dies, 
the  obligor  must  enfeoff  his  heir.  2  Co,  Rep.  74.  See  tits. 
Bond,  Condi  lion,  Deed. 

IMPOST,  from  Lat.  impo?io.~\  The  tax  received  by  the 
prince,  for  such  merchandizes  as  are  brought  into  any  haven 
within  his  dominions,  from  foreign  nations.  It  may  in  some 
sort  be  distinguished  from  customs,  became  customs  are  rather 
that  profit  the  prince  maketh  of  wares  shipped  out ;  yet  they 
are  f req  u  e  n  1 1  y  c  on  foil  n  d  ed.  Cow  el.  S  ee  th  is  Diet.  tits.  Custom  s 
on  Merchandize,  Taxes. 

IMPOSTORS,  religious.  Those  who  falsely  pretend  an 
extraordinary  commission  from  heaven  ;  or  terrify  and  abuse 
the  people  with  false  denunciations  of  judgments.  They  are 
punishable  by  the  temporal  courts  with  hue,  imprisonment,  and 
infamous  corporal  punishment.    1  Hawk.  P.  C.  c.  5. 

I M  POTENCY,  is  a  canonical  disability  to  avoid  marriage 
in  the  Spiritual  Court.  The  marriage  is  not  void  ab  initio, 
but  voidable  only  by  sentence  of  separation,  but  to  be  actually 
made  during  the  life  of  the  parties*    See  tit.  Marriage. 

Lu potency,  property  bij  reason  of*  A  qualiiied  property 
may  subsist  with  relation  to  animals  jerai  naturw  raiione  im- 
poteniiw,  on  account  of  their  own  inability.  As  when  hawks, 
herons,  or  other  birds  build  in  my  trees,  or  conies  or  other 
creatures  make  their  nests  or  burrows  in  my  land,  and  have 
young  ones  there,  J  have  a  qualified  property  in  those  young 
ones  till  such  time  as  they  can  fly  or  run  away,  and  then  my 
property  expires;  Carta  de  jbresld  (£)  //.  3.  c.  13.):  but  till 
then  it  is  in  some  cases  trespass,  and  in  others  felony,  for  a 
stranger  to  take  them  away.  7  Rep*  17:  Lamb  Eiren,  274: 
2  Comm.  394?.    See  tit.  Game. 

IMPRESSING  (or  impresling,  i.  e.  paying  earnest  to) 
SEAMEN.  The  power  of  impressing  men  for  the  sea  service, 
by  the  king's  commission,  has  been  a  mutter  of  some  dispute, 
and  submitted  to  with  great  reluctance,  though  it  hath  very 
clearly  and  learnedly  been  shown  by  Sir  Michael  Foster  that 
the  practice  of  impressing,  and  granting  powers  to  the  admi- 
ralty for  that  purpose,  is  of  very  ancient  date,  and  hath  been 
uniformly  continued,  by  a  regular  series  of  precedents,  to  the 
present  time,  whence  he  concludes  it  to  be  part  of  the  common 
law.  The  difficulty  arises  from  hence,  that  no  statute  has 
expressly  declared  this  power  to  be  in  the  crown,  though  many 
of  them  very  strongly  imply  it.  The  stat.  2  Ric.  2.  c.  4. 
speaks  of  mariners  being  arrested  and  retained  for  the  king's 
service,  as  of  a  thing  well  known,  and  practised  without 
dispute;  and  provides  a  remedy  against  their  running  away. 
By  the  2  and  3  P.  $  M.  c-  Hi.  if  any  waterman,  who  uses  the 
River  Thames,  shall  hide  himself  during  the  execution  of  any 


commission  of  pressing  for  the  king's  service,  he  is  liable  to 
heavy  penalties.  By  5  Eliz.  c.  5.  no  fisherman  shall  be  taken 
by  the  queen's  commission  to  serve  as  a  mariner;  but  the  com- 
mission shall  be  first  brought  to  two  justices  of  the  peace,  in- 
habiting near  the  sea  coast  where  the  mariners  are  to  be  taken, 
to  the  intent  that  the  justices  may  choose  out,  and  return  such 
a  number  of  able-bodied  men  as  in  the  commission  are  con- 
tained, to  serve  her  Majesty.  And,  by  others  (7  and  8  IV.  ft 
c,  2  i  :  '2  Anne,  c.  6:  4  and  5  Anne,  c.  1Q:  13  G.  2.  c.  17-  &e.) 
especial  protections  are  allowed  to  seamen  in  particular  cir- 
cumstances, to  prevent  them  from  being  impressed.  All  which 
do  most  evidently  imply  a  power  of  impressing  to  reside  some- 
where; and,  if  any  where,  it  must,  from  the  spirit  of  our  con- 
stitution, as  well  as  from  the  frequent  mention  of  the  kings 
commission,  reside  in  the  crown  alone.  1  Comm.  4-1 n:  Comb 
245  :  Post.  154. 

The  legality  of  pressing  is  so  fully  established,  that  it  will 
not  now  admit  of  a  doubt  in  any  court  of  justice.  In  the  case  of 
The  King  v.  Tubbs,  Lord  Mansfield  said,  «  The  power  of 
pressing  is  founded  upon  immemorial  usage  allowed  for  ages. 
If  not,  it  can  have  no  ground  to  stand  upon;  nor  can  it  be 
vindicated  or  justified  by  any  reason  but  the  safety  of  the 
state.  The  practice  is  deduced  from  that  trite  maxim  of  the 
constitutional  law  of  England,  that  private  mischief  had  better 
be  submitted  to,  than  public  detriment  and  inconvenience 
should  ensue.  Though  it  be  a  legal  power,  it  may,  like  manv 
others,  be  abused  in  the  exercise  of  it."  Cowp.  517.  In  that 
case  the  defendant  was  brought  up  by  habeas  corpus,  upon  the 
ground  that  he  was  entitled  to  an  exemption ;  but  the  court 
held  that  the  exemption  was  not  made  out,  and  he  was  re- 
manded to  the  ship  from  whence  he  had  been  brought.  1  Comm. 
420.  ft. 

In  addition  to  the  authorities  cited  by  Foster  in  support  of 
the  legality  of  pressing  seamen,  many  more  are  collected  by 
Harrington  (in  his  Obs.  on  Anc.  Stats,  p.  334.  &e.  edit.  5.),  who 
shows  that  the  crown  anciently  exercised  a  similar  power  of 
impressing  men  for  the  land  service,  not  only  for  the  army, 
but  for  the  king's  pleasure:  and  instances  are  given  in  the 
case  of  Goldsmith's  (Aurifabros),  impressed  pro  apparatibus 
personce  regis.  14  Ed.  4:  Rym.  vol.  v.  part  iii.  p.  50:  and 
Minstrels  in  solatium  regis.  Rt/m.  34  H.  6. 

A  freeholder,  as  such;  5  East.  47;  01  headborough;  5  T.  R. 
276;  or  a  freeman  and  liveryman  of  London,  arc  not  exempt 
from  impressment.  9  East,  4>66.  So  seamen  employed  in  the  coal 
trade  are  not  privileged.  5  fI\  R.  417,  Neither  is  an  apprentice 
in  the  Greenland  fishery  exempt  after  he  has  served  three  years. 
6  East,  238.  Nor  a  carpenter  in  a  coal  and  coasting  trader. 
IS  East,  5  \<J.  And  it  does  not  appear  that  the  master  of  any 
vessel  is,  merely  as  such,  exempted  by  law  from  being  im- 
pressed, especially  if  his  appointment  appear  to  be  collusive. 
14  East,  3  Ifi. 

But  a  bargeman  employed  by  the  Navy  Board  is  privileged. 
2  Bl.  1207*  So  are  watermen  belonging  to  fire  insurance 
offices.    14  G.  3.  c.  ?8. 

A  protection  from  impressment  may  be  granted  by  the  Ad- 
miralty, which,  however,  does  not  seem  to  amount  to  an  exo- 
neration.   Hi  East,  165* 

A  person  who  causes  another  to  be  impressed  when  privi- 
leged is  liable  to  an  action.    1  Camp.  187- 

As  the  power  of  impressment  is  of  so  very  extraordinary  and 
arbitrary  a  nature,  it  is  highly  important  that  those  who 
perform  this  duty  should  be  duly  ipialifn  d  for  that  purpose, 
for  the  law  affords  no  protection  to  any  of  its  officers  who  act 
without  proper  authority.  If  there  is  any  irregularity,  there- 
fore, in  the  execution  of  the  impress  warrant,  such  as  its  being 
delegated  to  a  petty  officer  when  directed  to  be  executed  only 
by  a  commissioned  officer,  and  the  death  of  any  individual  is 
occasioned  by  enforcing  its  execution,  the  party  causing  the 
death  will  be  guilty  of  manslaughter;  Fost.  154;  and,  under 
some  circumstances,  the  oflence  may  amount  to  murder.  1  Ea.sf, 
P.  C.  313.    But  though  the  warrant  be  directed  to  several 
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officers,  one  of  them  alone  may  execute  it.  1  Hale,  45f). 
Where  the  officer  also,  in  executing  the  warrant,  behaves  with 
unnecessary  seventy,  or  gives  vent  to  private  spleen  or  malice 
towards  those  who  are  the  subjects  of  it,  the  authority  of  the 
warrant  will  not  exempt  him  from  being  criminally  responsible 
for  his  conduct.  Therefore,  where  it  appeared  that  the  captain 
of  a  man-of-war  had  acted  maliciously  in  impressing  the  master 
of  a  merchant  vessel,  the  Court  of  King  s  Bench  granted  a 
criminal  information  against  him.    R.  v,  (Veils,  1  Bt.  1  < >- 

Many  attempts  have  been  made  of  late  years  in  the  House 
of  Commons  to  take  away  from  the  crown  the  power  of  impress- 
ment ;  and  there  is  little  doubt  but  it  will  be  shortly  abolished, 
or  only  retained  under  some  modified  form. 

IMPREST  MONEY,  from  in,  and  Fr.  presi,  pandits  J} 
Money  paid  on  enlisting  soldiers.    See  Presi-money. 

IMPRETIABILIS.  Invaluable;  in  which  sense  it  is  often 
mentioned  in  Mat*  Paris. 

IMPR1MERY,  Fr.  A  print,  or  impression;  the  art  of 
printing,  and  a  printing-house,  are  called  imprimary  in  some 
statutes. 

1MPRISH.  Those  who  side  with,  or  take  the  part  of  an- 
other, either  in  his  defence  or  otherwise.    Mat.  Far.  127- 

IMPRISONMENT,  imprixonamenfum^  The  restraint  of 
a  man's  liberty  under  the  custody  of  another;  and  extends  not 
only  to  a  gaol,  but  to  a  house,  stocks,  or  where  a  man  is  held 
in  the  street,  &c. ;  for  in  all  these  cases  the  party  so  restrained 
is  said  to  be  a  prisoner,  so  long  as  he  hath  not  his  liberty  freely 
to  go  about  his  business  as  at  other  times.    Co.  Lit  253. 

None  shall  be  imprisoned  but  by  the  lawful  judgment  of  his 
peers,  or  by  the  law  of  the  land.  Magna  Charta,  c.  2  :  stat. 
c25  Ed.  8«  st.  5.  c.  4. 

No  person  is  to  be  imprisoned  but  as  the  law  directs,  either 
bv  command  and  order  of  a  court  of  record,  or  by  lawful  war- 
rant, or  the  kings  writ,  by  which  one  maybe  lawfully  detained 
to  answer  the  law.    2  Inst.  4-6 :  3  Inst.  200,. 

At  common  law  a  man  could  not  be  imprisoned  in  any  case, 
unless  he  were  guilty  of  some  force  or  violence,  for  which  his 
body  was  subject  to  imprisonment,  as  one  of  the  highest  exe- 
cutions of  the  law ;  but  imprisonment  is  inflicted  by  statute  in 
many  cases*  3  Rep.  11.  Whenever  the  common  law,  or  any 
statute,  gives  power  to  imprison,  there  it  is  lawful  and  justi- 
fiable; but  he  who  doth  it  in  pursuance  of  a  statute,  must  be 
sure  exactly  to  follow  the  statute  in  the  order  and  manner  of 
doing  thereof.    Dyer,  204:  18  M.  I, 

See  further  on  this  subject,  and  connected  therewith,  tits. 
Arre&t,  Bail,  Capias,  Constable,  Commitment,  False  Imprison- 
ment,  Habeas  Corpus. 

I M PROBATION.  The  act  by  which  falsehood  and  per- 
jury is  proved.  By  an  action  of  reduction-hnprobation  in  the 
Scotch  law  a  deed  may  be  falsified  if  refused  to  be  produced. 
See  Belts  Scotch  Law  Diet. 

IMPROPRIATION.    See  tit.  Appropriation. 

I M  PROVE  MENT.    See  Approvement. 

IMPRU1ARE.    To  improve  land. 

I M  PR  LT  AMENTUM.  The  improving  of  land.  Carhdar. 
Ahlxtt.  Glaslon.  MS.  p.  50.  Or  rather  the  improvement  itself, 
when  made. 

INT  AUTER  DROIT.  In  another's  right  ;  as  where  exe- 
cutors or  administrators  sue  for  a  debt  or  duty,  &c.  in  right  of 
the  testator  or  intestate. 

I N  B  L A  U  R  A ,    Profit  or  prod  uct  of  ground.  Cowel. 

INBORH  and  OL  TBORII,  Saxon.  Sec  Camden's  Bri- 
tain, in  Otiadinis,  where  he  says,  speaking  of  Edelingham,  the 
barony  of  Patrick.  Earl  of  Dun  bare,  which  also  was  inborow 
and  oufborow  between  England  and  Scotland,  as  we  read  in 
the  books  of  inquisitions,  that  is  (as  he  believes),  he  was  to 
allow,  and  to  observe  in  this  part  the  ingress  and  egress  of 
those  who  travelled  to  and  fro  between  both  realms ;  for  Eng- 
lishmen in  ancient  time  called  in  their  language  an  entry  and 
forecourt  or  gate-house,  inborow.  Cowel. 

INCASTELLARE,    To  reduce  a  thing  to  serve  instead 


of  a  castle;  and  it  is  often  applied  to  churches. — Qui  post 
mortem  patris  ecclesiam  iticastellatam  retinebat.  Gervas.  Dorob. 
anno  1 144. 

IN  CASU  CONSIMILI.    See  Casu  ConsimilL 
IN  CASU  PROVISO,    See  Casu  Proviso. 
INCAUSTUM,  or  ENCAUSTUM,  Ink.    Fleta,  lib.  2, 

c.  27.  par.  5. 

INCENDIARIES.  Burning  of  houses  maliciously,  to 
extort  sums  of  money  from  those  whom  the  malefactors  should 
spare,  was  made  treason  the  first  year  of  King  Henry  VI. 
1  Hales  Hist.  P.  C.  270.  The  law  on  this  subject  was  con- 
solidated and  amended  by  the  7  and  &  G.  4?.  c.  30.  See  tits* 
Arson,  Malicious  Injuries. 

INCERTAINTY.    See  tit.  Certainty. 

INCEST.  In  the  year  1650,  when  the  ruling  powers  found 
it  for  their  interest  to  put  on  the  semblance  of  a  very  extra- 
ordinary strictness  and  purity  of  morals,  incest  and  wilful 
adultery  were  made  capital  crimes.  But  at  the  Restoration, 
when  men,  from  an  abhorrence  of  the  hypocrisy  of  the  late 
times,  fell  into  a  contrary  extreme  of  licentiousness,  it  was  not 
thought  proper  to  renew  a  law  of  such  unfashionable  rigour. 
And  these  offences  have  been  ever  since  left  to  the  feeble 
coercion  of  the  Spiritual  Court,  according  to  the  rules  of  the 
canon  law.  4  Comm.  6'4,  In  Scotland  the  actual  commission 
of  this  crime  appears  to  be  still  capital.  See  Bells  Scotch  Law 
Diet.,  and  this  Diet.  tit.  Lewdness* 

I  N  CI  I A  NTM  EN  T.    See  tit.  Conjuration. 

I N  C  H  A  N  T  O  R ,  in  ca  nt  a  tor.  ]  He  who  by  ch  arms  conj  ures 
the  devil;  and  they  were  anciently  called  carminat  by  reason 
in  those  days  their  charms  were  in  verse.    3  Inst.  44. 

INCHANTRESS,  incantatrix**]  A  woman  who  uses 
charms  and  incantations.    See  Conjuration. 

IN  CHARTA  RE.  To  give  or  grant  and  assure  any  thing 
by  an  Instrument  in  writing.    Mat.  Paris. 

INCH  OF  CANDLE,  is  the  manner  of  selling  goods  by 
merchants,  which  is  done  thus:  first,  notice  is  tube  given  upon 
the  Exchange,  or  other  public  place,  of  the  time  of  sale ;  and, 
in  the  mean  time,  the  goods  to  be  sold  are  divided  into  lots, 
printed  papers  of  which,  and  the  conditions  of  sale,  are  also 
forthwith  published  ;  and  when  the  goods  are  exposed  to  sale, 
a  small  piece  of  wax  candle,  about  an  inch  long,  is  burning, 
and  the  last  bidder  when  the  candle  goes  out  is  entitled  to  the 
lot  or  parcel  so  exposed.  If  any  difference  happens  in  adjusting 
to  whom  a  lot  belongs,  where  several  bid  together,  the  lot  is 
to  be  put  up  again ;  and  the  last  bidder  is  bound  to  stand  to 
the  bargain,  and  take  the  lot  whether  good  or  bad.  In  these 
cases  the  goods  are  set  up  at  such  a  price ;  and  none  shall  bid 
less  than  a  certain  sum  more  than  another  hath  before,  &c» 
Merck.  Diet.    See  tit.  Auction. 

INCIDENT,  incidens.Ji  A  thing  necessarily  depending 
upon,  appertaining  to,  or  following  another  that  is  more  worthy 
or  principal.  A  court-baron  is  inseparably  incident  to  a  manoi ; 
and  a  court  of  piepowder  to  a  fair  ;  these  are  so  inherent  to 
their  principals,  that  by  the  grant  of  one,  the  other  is  granted ; 
and  they  cannot  be  extinct  by  release,  or  saved  by  exception, 
but  in  special  cases.    Kitch.  SSz  Co.  Lit.  151. 

Rent  is  incident  to  a  reversion  ;  timber  trees  are  incident  to 
the  freehold,  and  also  deeds  and  charters,  and  a  way  to  lands; 
fealty  is  incident  to  tenures;  distress  to  rent  and  amercements, 
&c.  Co.  Lit.  151.  Tenant  for  life  or  years,  hath  incident  to 
his  estate,  estovers  of  wood,  Co.  Lit.  41.  And  there  are 
certain  incidents  to  estates-tail ;  as  to  be  dispunishable  of  waste, 
to  sufTer  a  recovery,  &c.  Co.  Lit.  224  :  10  Rep.  38,  3Q.  In- 
cidents are  needful  to  the  well-being  of  that  to  which  they  are 
incident ;  and  the  law  is  tender  of  them.    Hob.  39,  40. 

If  a  man,  either  by  grant  or  prescription,  has  a  right  to  a 
wreck  thrown  on  another's  land,  of  consequence  he  has  a  right 
to  a  way  over  the  same  land  to  take  it ;  and  the  very  possession 
of  the  wreck  is  in  him  before  seisure*  6*  Mod.  14$.  See 
14  Vin.  Abr.  tit*  Incidents. 

INCIDENT   DILIGENCE,   is  a  diligence  or  process 
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granted  before  litis  contestation  in  improhations,  for  the  reco- 
very t>i"  wn'ts  craved  to  be  produced,  and  in  many  other  cases 
during  the  dependance  of  the  principal  process.    Scotch  Diet* 

INCIPITUR.  In  pleading,  when  parties  have  come  to  an 
issue,  the  plaintiff  should,  in  strictness,  enter  it  with  all  the 
prior  proceedings  and  pleadings  upon  what  is  called  the  issue 
roll  during  the  term  in  which  the  issue  is  joined.  The  practice, 
however,  is  only  to  enter  what  is  termed  an  incipitur  ;  that  is, 
tbe  mere  commencement  or  initial  words  of  the  paper  or  de- 
murrer book.    See  2  Tidd's  Pr. 

INCLAUSA.  A  home  close,  or  inclosure  near  the  house. 
Paroch.  Ant  if/,  pag.  31. 

INCLOSURES.  Large  wastes  or  commons  in  the  West 
Riding  of  the  county  of  York,  with  the  consent  of  the  lords  of 
manors,  &c.  may  he  inclosed,  a  sixth  part  whereof  shall  be  for 
the  benefit  of  poor  clergymen  whose  livings  are  under  40 I. 
a-ycar,  to  be  settled  in  trustees,  who  may  grant  leases  for 
twenty-one  years,  &c.    12  Ann.  c.  4. 

In  closures  of  commons  and  wastes  are  generally  made  by 
local  statutes,  which  are  subject  to,  and  regulated  by,  the  pro- 
visions of  the  general  Inclosure  Act;  41  G.  3.  c.  1 09: 
jmended  by  the  1  and  2  G.  4.  c.  23, 

Allotments  under  an  inclosure  act  are  freehold,  unless  it  is 
otherwise  directed  by  the  act.    2  T.  R.  415  :  2  M.  #  S.  175. 

Most  inclosure  arts,  however,  declare  that  tbe  allotments 
made  in  respect  of  any  land  shall  be  of  the  same  tenure  as 
the  land  in  respect  of  which  they  are  set  out. 

In  Scotland,  by  the  act  1661,  c.  41.  proprietors  may  compel 
neighbouring  proprietors  to  join  in  inclosing  adjoining  proper- 
ties; bearing  a  proportion  of  tbe  expense. 

See  tit.  Common. 

INCOM  E  TAX.    ( Now  abolished. ) 

INCOMPATIBILITY,  hwompatibilitas  benejtciorum.']  Is 
when  benefices  cannot  stand  one  with  another,  if  they  be  with 
cure,  and  of  such  a  value  in  the  king's  books.  Whitlock's 
Read}  p.  4.    See  tit.  Advotvson. 

INCONTINENCY.  See  tits.  Adultery,  Fornication,  Lewd- 
ness, Rape,  &c, 

INCOPOLITUS,  a  proctor,  or  vicar.    Leg.  Hen.  1 . 

INCORPORATION,  power  of.    See  tit.  Corporation. 

INCORPOREAL  HEREDITAMENTS.  See  tit.  Here- 
ditaments. 

INCREMENTUM.  Increase  or  improvement;  to  which 
was  opposed  decrement  um,  or  abatement.  Paroch.  Antiq.  164. 
It  is  used  in  charters  for  a  parcel  of  ground  inclosed  out  of  a 
common,  or  improved. 

INCROACHMENT,  Fr.  accrochment,  a  grasping.]  An 
unlawful  gaining  upon  tbe  right  or  possession  of  anotber  man. 
As  where  a  man  sets  his  hedge  or  wall  too  far  into  the  ground 
of  his  neighbour,  that  lies  next  to  him,  he  is  said  to  make 
incroachmcnt  upon  him  ;  and  a  rent  is  said  to  be  incroached, 
when  the  lord  by  distress  or  otherwise  compels  his  tenant  to 
pay  more  than  he  owes  ;  and  so  of  services,  &c.  9  Rep*  33. 
And  sometimes  this  word  is  applied  to  power ;  for  the  Spen- 
cers, father  and  son,  it  is  said,  incroached  unto  them  royal 
power  and  authority,  anno  1  Ed.  3.  And  the  admirals  and 
their  deputies  are  said  in  stat.  15  R-  2.  c.  3.  to  have  incroached 
to  themselves  divers  jurisdictions,  Sic. 

INCUMBENT,  from  Lat.  incumbo,  to  mind  diligently.] 
A  clerk  resident  on  his  benefice  with  cure  ;  and  is  so  called, 
because  he  does  or  ought  to  bend  all  his  study  to  the  discharge 
of  the  cure  of  the  church  to  which  he  belongs.  Co.  Lit*  HQ' 
Where  an  incumbent  is  put  out  without  due  process,  he  shall 
be  at  large  to  sue  for  his  remedy  at  what  time  he  please  th, 
&c.  StaL  4  H.  4.  c.  22.    Sec  tits. 'Advowson,  Church,  Parson. 

INCUMBRANCE.    See  tits.  Mortgage,  Purchase. 

INCURRAMENTUM.  The  incurring  or  being  subject 
to  a  penalty,  fine,  or  amercement;  so  incurri  alieni  is  to  be 
liable  to  another's  legal  censure  or  punishment.    Westm.  c.  3?. 

INDEBITATUS  ASSUMPSIT.    See  tit.  Assumpsit. 

INDECENCY.    All  open  and  gross  indecency  is  a  misde- 
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meanor  at  common  law,  and  is  punishable  by  indictment,  not 
only  as  a  nuisance  to  the  rest  of  the  community,  but  as  being 
injurious  to  public  morals.  2  Sir.  790:  Poph.  208  :  1  Hank, 
c.  5.  §  4  :  Com.  65  :  1  Ea$t,  P.  C.  c.  1 .  §  I. 

Therefore,  where  a  defendant  (who  was  a  man  of  rank  and 
fortune)  was  indicted  for  showing  himself  naked  from  a  bal- 
cony in  Covent  Garden  to  a  great  multitude  of  people,  and 
confessed  the  indictment,  he  was  sentenced  to  pay  a  fine  of 
2000  marks,  to  be  imprisoned  a  week,  and  to  give  security  for 
his  good  behaviour  for  three  years.  R.  v.  Sir  Charles  Sedletj, 
Sid.  ld8  :  1  Keb.  620.  So  it  was  held  to  be  an  indictable  mis- 
demeanor for  a  man  to  undress  himself  on  the  beach  and  bathe 
in  tbe  sea,  near  inhabited  houses  from  which  he  might  be  dis- 
tinctly seen,  although  the  houses  had  been  recently  erected, 
and  before  their  erection  it  had  been  usual  for  men  to  bathe  in 
great  numbers  at  the  place  in  question  \  for  whatever  place 
becomes  the  habitation  of  civilized  men,  there  the  laws  of 
decency  must  be  enforced.    R.  v.  Crunden,  2  Camp.  8Q. 

It  has  likewise  been  accounted  a  misdemeanor  publicly  to 
exhibit  for  money  a  human  being  of  unnatural  and  monstrous 
shape.  And  in  one  case  of  this  description,  where  a  monstrous 
child  had  died,  and  was  embalmed  to  be  kept  for  show,  the 
Lord  Chancellor  ordered  it  to  be  buried.  2  Cha.  Ca.  110: 
3  Bum's  J.  578. 

By  the  5  G.  4.  c.  83.  §  3.  any  common  prostitute  wandering 
in  the  streets,  or  in  any  place  of  public  resort,  and  behaving  in 
a  riotous  or  indecent  manner,  shall  be  deemed  an  idle  and  dis- 
orderly person,  and  may  be  committed  to  the  house  of  correc- 
tion to  hard  labour  for  any  time  not  exceeding  a  month.  See 
further  tits.  Exposure  of  the  Person,  Lewdness. 

I N  D  E  C I M  A  B  L  E,  in  d ecim  a  b  i  lis.  ]  T  h  a  t  i  s,  n  o  t  ti  the  a  ble,  or 
hv  law  ought  not  to  pay  tithe.    2  Inst.  460. 

INDEFEASIBLE  'or  INDEFEISIBLE.  That  cannot 
be  defeated  or  made  void ;  as  a  good  and  indefeasible  estate, 
Sec. 

INDEFEASIBLE  RIGHT  TO  THE  THRONE.  See 
tit.  King. 

INDEFENSUS.  One  that  is  impleaded,  and  refuseth  to 
make  answer.    Mich  50  H.  3.  Rot.  4. 

INDEFINITE  PAYMENT.  Is  where  a  debtor  owes 
several  debts  to  a  creditor,  and  makes  a  payment  without  spe- 
cifying to  which  of  the  debts  it  is  to  be  applied,  See  tit.  Pay- 
ment. 

INDEMNITY,  An  indemnity  was  a  pension  paid  to  the 
bishop  in  consideration  of  discharging  or  indemnif  ying  ehurches, 
united  or  appropriated,  from  the  payment  of  procurations;  or 
by  way  of  recompense  for  tbe  profits  which  the  bishop  would 
otherwise  have  received  during  the  time  of  the  vacation  of 
such  churches,    Gibs.  706,  719- 

On  the  appropriation  of  a  church  to  any  college,  &c,  when 
the  archdeacon  loses  for  ever  his  induction  money,  the  recom- 
pense he  receives  yearly  out  of  the  church  so  appropriate,  as 
1 2d.  or  2.v.  more  or  less,  as  a  pension  agreed  at  the  time  of  the 
appropriating,  is  called  indemnity.    MS.  in  RibL  Cotton,  p.  81. 

Acts  of  indemnity  are  passed  every  session  of  parliament  for 
the  relief  of  those  who  have  neglected  to  take  the  necessary  oaths, 
&c.  required  to  qualify  them  for  their  offices  and  employments. 

INDENTURE,  indent  ura.']  Is  a  writing  containing  some 
contract,  agreement,  or  conveyance,  between  two  or  more  per- 
sons, being  indented  in  the  top  answerable  to  another  part, 
which  hath  the  same  contents,  Co.  Lit.  22$.  A  deed  of  bar- 
gain and  sale  of  freehold  lands,  &c.  must  be  by  indenture,  in- 
rolled,  &c,    27  H.  8.  c.  1 6.    See  tits.  Conveyance,  Deed. 

INDIA  COMPANY.    See  East  India  Company. 

INDIA  GOODS.  See  East  India  Company,  Navigation 
Acts. 

INDICAVIT,  A  writ  of  prohibition  that  lies  for  a  patron 
of  a  church,  whose  clerk  is  sued  in  the  spiritual  court  by 
another  clerk  for  tithes,  which  amount  to  a  fourth  part  of  the 
profits  of  the  advowson  ;  when  the  suit  belongs  to  the  king's 
courts,  by  the  Btats.  West.  2.  c.  5  :  13  Ed.  h  sL  4.    The  patron 
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of  the  defendant  is  allowed  tins  writ,  as  he  is  like  to  be  preju- 
diced in  his  church  and  advowson,  if  the  plaintiff  recovers  in 
the  spiritual  court.    Reg.  Orig,  35  :  Old  Nat.  Br.  31. 

This  writ  may  be  also  purchased  by  the  parson  sued  ;  and 
is  directed  as  well  unto  the  judge  of  the  court,  as  unto  the 
party  plaintiff,  that  they  do  not  proceed,  &c.  But  it  is  not  to 
be  had  before  the  defendant  is  libelled  against  in  the  spiritual 
court,  the  copy  of  which  libel  ought  to  be  produced  in  Chancery, 
before  the  indicavit  is  granted ;  and  this  writ  must  be  brought 
before  judgment  given  in  the  spiritual  court ;  for  after  judg- 
ment there,  the  indicavit  is  void.  New  Nat,  Br.  66.  101.  See 
stat.  34  Ed.  h  st.  1.  The  writ  of  Indicavit  doth  not  lie  of  a 
less  part  of  the  tithes,  &e.  than  a  fourth  part  of  the  church  ;  if 
they  are  not  so  much,  this  being  surmised  by  the  other  party, 
a  consultation  shall  be  had.  Ibid,  The  patron  of  the  clerk, 
who  is  prohibited  by  the  indicavit ,  may  have  his  writ  of  right 
of  the  advowson  of  dismes,  &e.  The  Ecclesiastical  Court  may 
hold  a  plea  of  tithes  not  amounting  to  the  fourth  of  the  church. 
Stat.  Circumsp.  Agatis.  13  Ed.  1.  st.  4*  See  further  tits. 
I  'roh  i 'hit ion ,  Tithes. 

INDICTED,  indictatus.~]  When  anyone  is  accused  by  bill 
preferred  to  jurors  at  the  king's  suit,  for  some  offence,  either 
criminal  or  penal,  he  is  said  to  be  indicted  thereof.  Cowel. 

INDICT  10.  The  same  with  indictment  Nonnunqnam 
enim^fiunt  accusation  cs  de  Jbrcsta,  el  indictiones  vulgariter  sic 
appellatce.    I)u  Fresne. 

INDICT  ION,  indict io  ;  ah  indicendo.~]  The  space  of 
fifteen  years,  by  which  computation  charters  and  public  writ- 
ings were  dated  at  Rome ;  likewise  anciently  in  England, 
which  we  find  not  only  in  the  charters  of  King  Edgar,  out  of 
King  Henry  3.  And  by  this  account  of  time,  which  began  at 
the  dismission  of  the  Niecne  Council,  every  year  still  increased 
one  till  it  came  to  fifteen  ;  and  then  returned  again,  making 
Jirst,  second  indicium,  fyc.  dal  a  pud  Chippenham,  18  die 
Aprilis,  indictione  nona,  anno  Dom.  1266, 

INDICTMENT. 

Indictamentum,  from  the  Fr.  enditer,  i.  e.  indicare,  to 
show.]  A  bill  or  declaration  of  complaint  drawn  up  in  form 
of  law,  exhibited  for  some  offence  criminal  or  penal,  and  pre- 
ferred to  a  grand  jury  ;  upon  whose  oath  it  is  found  to  be  true, 
before  a  judge  or  others,  having  power  to  punish  or  certify  the 
ofFcnce.    Termes  de  Ley. 

In  strict  legal  parlance,  an  indictment  is  not  so  called  until 
it  has  been  found  a  "  true  bill"  by  the  grand  jury  ;  before  that 
time,  it  is  named  a  bill  merely.    Archibald's  Or.  Plead. 

Indictment  in  the  Scotch  Law,  is  the  form  of  process  by 
which  a  criminal  is  brought  to  trial  at  the  instance  of  the 
Lord  Advocate.  Where  a  private  party  is  a  principal  prose- 
cutor he  brings  his  action  in  what  is  termed  the  form  of  cri- 
minal letters. 

What  follows  relates  to  indictments  in  England. 

L  Of  the  Nature  of  an  Indictment,  how  found,  <$c. 
II.  For  what  Offences  an  Indictment  will  lie. 
III.  Of  the  Joinder  of  two  or  more  Defendants  in  one  In- 
dictment. 

I\\  Of  the  Joinder  of  two  or  more  Offences. 

V.  Of  the  Venue  qfa?i  Indictment. 
VL  Of  the  Requisites  of  an  Indictment. 
V I L  Of  am  en  ding  I  n  d  id  m  en  ts. 
VIII.  Where  an  Indictment  may  he  quashed. 
IX.  Of  granting  a  Copy  of  the  Indictment* 

I.  Lambard  says,  an  indictment  is  an  accusation,  at  the  suit 
of  the  king,  by  the  oaths  of  twelve  men  of  the  same  county 
wherein  the  offence  was  committed,  and  returned  to  inquire  of 
all  offences  in  general  in  the  county,  determinable  by  the  court 
into  which  they  arc  returned,  and  their  finding  a  bill  brought 
before  them  to  be  true :  but  when  such  accusation  is  found  by 


a  grand  jury,  without  any  bill  brought  before  them,  and  after- 
wards reduced  to  a  formed  indictment,  it  is  called  a  present- 
ment; and  when  it  is  found  by  jurors  returned  to  inquire  of 
that  particular  offence  only  which  is  indicted,  it  is  properly 
called  an  inquisition.    Lamb.  lib.  4>.  cap.  5. 

By  Poulton,  an  indictment  is  an  inquisition  taken  and  made 
by  twelve  men,  at  the  least,  thereunto  sworn,  whereby  they 
find  and  present,  that  such  a  person,  of  such  a  place,  in  such  a 
county,  and  of  such  a  degree,  hath  committed  such  a  treason, 
felony,  trespass,  or  other  offence,  against  the  peace  of  the  king, 
his  crown  and  dignity,  Pali.  lu"9.  An  indictment,  according 
to  Lord  Chief  Justice  Hale,  is  only  a  plain,  brief,  and  certain 
narrative  of  an  offence,  committed  by  any  person,  and  of  those 
necessary  circumstances  that  concur  to  ascertain  the  fact  and 
its  nature.    2  Hales  Hist.  P.  C.  168,  169. 

An  indictment  seems  to  be  thus  shortly  well  defined:  

"A  written  accusation,  of  one  or  more  persons,  of  a  crime  or 
a  misdemeanor,  preferred  to,  and  presented  on  oath  by  a  grand 
jury/'    4  Comm.  302. 

A  bill  of  indictment  is  said  to  be  an  accusation,  for  this 
reason  j  because  the  jury  that  inquires  of  the  offence  doth  not 
receive  it,  until  the  party  that  offers  the  bill,  appearing,  sub- 
scribes his  name,  and  offers  his  oath  for  the  truth  of  it. 
Standf.  P.  C.  lib.  2.  cap.  23. 

No  man  may  be  put  upon  his  trial  for  a  capital  offence,  ex- 
cept on  an  appeal  or  indictment,  or  something  equivalent 
thereto,     //♦  P.  C.  210. 

The  duties  of  the  grand  jury  in  finding  the  indictment  have 
already  for  the  most  part  been  mentioned.  See  tit.  Grand 
Jury. 

Although  a  bill  of  indictment  may  be  preferred  to  a  grand 
jury  upon  oath,  they  are  not  bound  to  find  the  bill,  if  they  find 
cause  to  the  contrary;  and  though  a  bill  of  indictment  be 
brought  unto  them  without  oath  made,  they  may  find  the  bill 
if  they  see  cause ;  but  it  is  not  usual  to  prefer  a  bill  unto  them 
before  oath  be  first  made  in  court,  that  the  evidence  they  are 
to  give  unto  the  grand  inquest  to  prove  the  bill  is  true. 
2  LtlL  Ahr.  4  k 

The  grand  jury  are  to  find  the  whole  in  a  bill,  or  to  reject 
it,  and  not  find  specially  for  part,  &c.  2  Hawk.  P.  C.  c.  25. 
§  2.  This  rule  relates  only  to  cases  where  the  grand  jury 
take  upon  themselves  to  find  part  of  the  same  indictment  to  be 
true,  and  part  false  ;  and  do  not  either  affirm  or  deny  the  facts 
submitted  to  their  inquiry.  But  where  there  are  two  distinct 
counts,  viz.  one  for  a  riot,  and  the  other  for  an  assault,  and  the 
grand  jury  find  a  true  bill  as  to  the  assault,  and  indorse  ignora- 
inns  as  the  riot,  this  finding  leaves  the  indictment  as  to  the 
count  found  just  as  if  there  had  been  originally  only  that  one 
count.    Co?vp.  325. 

Sheriffs  had  formerly  power  to  take  indictments ;  which 
they  did  by  roll  indented,  one  part  whereof  remained  with  the 
indictors.    13  Ed.  1  :  1  Ed.  & 

There  is  no  time  limited  at  common-law  for  commencing  a 
suit  by  the  king;  and  therefore  in  all  cases  of  treason,  felt  my, 
and  misdemeanor,  where  there  is  no  period  specified  by  statute, 
the  indictment  may  be  preferred  at  any  length  of  time  after 
the  offence. 

Indictments  for  the  treason  mentioned  in  the  7  and  S  W.  B. 
c.  S.  §  5.  must  be  found  by  a  grand  jury  within  three  years, 
not  after,  if  the  offence  has  been  committed  within  England, 
Wales,  or  Berwick-upon-Tweed;  or  Scotland.    See  Fast.  249- 

By  the  31  El.  c.  5.  indictments  or  informations  upon  any 
statutes  penal,  whereby  the  forfeiture  is  limited  to  the  king, 
must  be  brought  within  two  years  after  the  offence  committed: 
if  the  forfeiture  be  limited  to  the  king  and  the  prosecutor,  the 
suit  must  be  in  one  year ;  and  in  default  thereof,  the  same 
must  be  sued  for  the  king  within  two  years  after  that  year 
ended.  But  where  a  statute  limits  a  shorter  time,  the  suit 
must  be  brought  accordingly. 

II.  For  what  Offences  an  Indictment  ?vilt  lie*— AH  felonies  and 
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capital  crimes  whatsoever,  and  also  all  kinds  of  inferior  crimes 
of  a  public  nature,  as  misprisions,  and  all  other  contempts,  all 
disturbances  of  the  peace,  all  oppressions,  and  all  other  misde- 
meanors whatsoever,  of  a  public  evil  example  against  the  com- 
mon law,  may  be  indicted;  but  no  injuries  of  a  private  nature, 
unless  they  some  way  concern  the  king.  2  Hawk,  P.  C. 
c,  25.  §  4. 

A  misdemeanor  is  any  crime  whatever  less  than  felony,  and 
the  word  is  generally  used  in  contradistinction  to  felony:  mis- 
demeanor, therefore,  comprehends  all  indictable  offences  which 
do  not  amount  to  felony,  as  perjury,  assault  and  battery,  libels, 
conspiracies,  and  public  nuisances. 

Indictments  are  for  the  benefit  of  the  commonwealth  and 
the  public  good,  and  to  be  preferred  for  criminal  not  civil  mat- 
ters ;  they  may  be  of  high  treason,  felony,  trespass,  and  in  all 
sorts  of  pleas  of  the  crown,  but  not  of  injuries  of  a  private 
nature,  which  do  not  concern  the  king  or  the  public.  Co.  Lit. 
126.  303:  4  Rep.  44. 

All  indictments  ought  to  be  brought  for  offences  committed 
against  the  common  law,  or  against  some  statute,  and  not  for 
every  slight  misdemeanor.  2  Lill.  44.  Where  a  statute  appoints 
a  penalty  to  be  recovered  by  bill,  plaint,  or  information,  it 
cannot  be  by  indictment,  but  as  directed  to  be  recovered.  An 
indictment  will  not  lie  where  only  another  remedy  is  provided 
by  statute.    Cro.  Jac.  643  :  3  SalL  187- 

Where  an  offence  is  made  punishable  by  statute,  the  true 
rule  seems  to  be,  that  if  the  offence  was  punishable  before  the 
statute  prescribed  a  particular  method  of  punishing  it,  then 
such  particular  remedy  is  cumulative,  and  does  not  take  away 
the  former  remedy ;  but  where  the  statute  only  enacts,  that 
the  doing  an  act  not  punishable  before  shall  for  the  future  be 
punishable  in  a  certain  particular  manner,  there  it  is  necessary 
to  pursue  such  particular  method,  and  not  the  common 
law  method  of  indictment.  1  Bur.  543:  %  Bur.  799.  805. 
834:  Corvp.  524.  650:  3  B.  #  A.  16K 

Wherever  a  statute  prohibits  a  public  grievance,  or  com- 
mands a  matter  of  public  convenience  (as  the  repair  of  high- 
ways, and  the  like),  all  acts  and  omissions,  although  without 
any  corrupt  motive,  contrary  to  prohibition  or  injunction  of 
the  statute,  are  misdemeanors  at  common  law,  and  are  conse- 
quently punishable  by  indictment,  unless  the  statute  expressly, 
or  by  implication,  excludes  that  proceeding.  And  it  makes  no 
difference  in  this  respect,  whether  the  statute  inflicts  a  particu- 
lar penalty  for  the  offence  or  not,  or  whether  the  penalty  is 
contained  in  the  same  or  a  subsequent  statute.  2  Hank.  c.  25. 
§4:1  Ban*.  543  :  2  Burr.  832  :  Cowp.  648:  4  T.  B.  205  : 
5  T.  R.  507. 

But  where  a  statute  extends  only  to  private  persons,  or 
chiefly  relates  to  disputes  of  a  private  nature,  an  offence  against 
it  is  not  the  subject  of  an  indictment ;  for  no  injuries  of  a 
private  nature  are  indictable,  unless  they  in  some  measure 
concern  the  king,  or  are  accompanied  bv  a  breach  of  the  peace. 
2  Hawk,  c.  25.  §  4  :  Cro.  Ec.  90  :  1  Sir.  1Q0  :  3  Salk.  188  : 
1  Lord  R.  366 :  3  Burr.  1697-  99-  1706. 

With  regard  to  felonies  created  by  statute,  it  seems  clear  that 
not  only  those  crimes  which  are  made  felony  in  express  words, 
but  also  those  which  are  subjected  by  statute  to  judgment  of 
life  or  member,  become  felonies  thereby,  whether  the  word 
felony  be  omitted  or  mentioned.  And  where  an  act  declares 
that  the  offender  shall  be  deemed  to  have  committed  any  act 
feloniously,  this  makes  the  offence  a  felony,  and  imposes  all 
the  common  and  ordinary  consequences  thereof.  3  M.  <§•  8* 
556.  See  1  Hawk.  P.  C.  c.  40.  §  2—5.  Where  an  act  makes 
an  offence  felony  which  before  was  only  a  misdemeanor,  it  is 
not  afterwards  indictable  as  a  misdemeanor  only.  R.  v.  CVow, 
1  Lord  Raym.  711 :  3  SalL  193.  And  see  more  fully  Russell 
on  Crimes,  I  I.e.  3. 

By  the  7  and  8  G.  4.  c.  28.  §  14.  wherever  that  or  any 
other  statute  relating  to  any  offence,  punishable  by  indictment 
or  summarily,  in  describing  or  referring  to  the  offence  or  the 
subject  matter  with  respect  to  which  it  shall  be  committed,  or 


the  offender  affected  by  the  offence,  has  used  words  importing 
the  singular  number  or  the  masculine  gender  only,  yet  the 
statute  shall  he  understood  several  as  well  as  one  matter,  and 
several  as  well  as  one  person,  m&  females  as  well  as  males,  and 
bodies  corporate  as  well  as  individuals,  unless  otherwise  spe- 
cially provided,  or  there  be  something  in  the  subject  or  context 
repugnant  to  such  construction. 

It  seems  to  be  an  established  principle;  that  whatever  openly 
outrages  decency,  and  is  injurious  to  public  morals,  is  a  misde- 
meanor at  common  law,  and  indictable  as  such.  1  Han  k.  P.  C. 
c.  5.  §  4:  1  East,  P,  C.  c.  1.  §  1,    See  tit,  Indecency. 

Although  bare  intention  only  is  not  punishable,  yet,  when 
any  act  is  done,  the  law  judges  of  it  by  the  intent:  on  this 
ground,  the  bare  attempt  to  commit  a  felony  is,  in  many  cases, 
a  misdemeanor,  and  indictable;  and  even  an  attempt  to  commit 
a  misdemeanor  has  been  decided,  in  many  cases,  to  he  itself  a 
misdemeanor.  Higginss  case,  2  East,  5.  8.  21 :  R.  v.  Phil- 
Hps,  6  East,  464.  And  such  intentions,  manifested  by  act,  are 
punishable  by  statute  in  several  cases. 

An  indictment  lies  against  one  for  assaulting  and  stopping 
another  on  the  highway,  being  a  breach  of  the  peace.  Hu. 
22  Car.  Tt  lies  for  cheating  a  person  at  play,  with  false  dice, 
or  any  other  cheating ;  but  it  is  not  indictable  for  one  man  to 
make  a  fool  of  another,  in  the  case  of  cheats  getting  money, 
&c,  though  action  may  be  brought  (2  LilL  44  i  1  SalL  479) : 
except  in  the  cases  specified  in  the  stat.  7  and  8  G.  4.  c.  2$. 
§  53.,  by  which  the  obtaining  property  by  means  of  false  pre- 
tences is  made  a  misdemeanor.  See  further  tits.  Cheats,  False 
Pretences,  Frauds,  III. 

It  was  held  an  indictable  offence  (and  the  parties  were  con- 
victed and  severely  punished),  to  conspire,  by  false  rumours,  to 
raise  the  price  of  the  public  funds,  on  a  particular  day,  with 
intent  to  injure  the  subjects  who  should  purchase  on  that  da  v. 
3  M.  #  SI.  m, 

Notwithstanding  the  6  G.  4.  c.  120.,  it  is  illegal  for  work- 
men to  combine  for  the  purpose  of  dictating  to  the  master 
whom  he  shall  employ.    M.     Roh,  179. 

A  parson  may  be  indicted  for  preaching  against  the  govern- 
ment of  the  church,  the  civil  and  ecclesiastical  government 
being  so  incorporated  together,  that  one  cannot  subsist  without 
the  other,  and  both  centre  in  the  king ;  wherefore,  to  speak 
against  the  church,  is  within  the  stat.  13  Car.  2  :   1  Sid.  6'9  : 

2  Nets.  Abr.  959.  And  a  parson  was  indicted  for  pronouncing 
absolution  to  persons  condemned  for  treason,  at  the  place  of 
execution,  without  showing  any  repentance.  5  Mod.  363. 
Also  a  parson  hath  been  indicted  and  fined,  &c,  for  drinking 
healths  to  the  memory  of  traitors.    3  Mod.  Rep.  r>2. 

It  was  held  not  to  be  an  indictable  offence  to  impede  the 
public  intercourse  by  delivering  hand-bills  in   the  streets. 

1  Burr.  516.  But  the  later  and  better  decision  is,  that  every 
unauthorised  obstruction  of  a  highway,  to  the  annoyance  of 
the  king's  subjects,  is  an  indictable  offence ;  R.  v.  Cross, 

3  Campb.  227 ;  where  an  indictment  was  maintained  for  such 
obstruction,  by  suffering  stage-coaches  to  stand  plying  for  pas- 
sengers in  the  public  streets.  And  for  suffering  waggons  to 
remain  in  the  street,  loading  and  unloading  at  a  carrier's  ware- 
house.   6  E.  R.  427-    See  further  tit.  Ways. 

It  has  been  held  not  indictable  to  throw  down  skins  into  a 
public  way,  which  accidentally  occasions  a  personal  injury. 
Stra.  190.  Nor  to  kill  a  hare*  Slra.  679-  Nor  can  one  be 
indicted  for  an  offence  made  penal  by  statute,  without  it  directs 
to  whom  the  penalty  is  payable.  Stra.  628.  Nor  for  acting 
unqualified  as  a  justice  of  peace.  Cro.  Jac.  643.  Nor  for 
selling  short  measure.  1  Wih\  301  :  3  Burr.  1697-  Nor  for 
excluding  commoners,  by  enclosing.  Cro.  Eliz.  90,  Nor  for 
an  attempt  to  defraud,  if  neither  by  false  tokens  nor  conspiracy. 
Stra.  793.  866:    6  Mod.  105.    Nor  for  secreting  another. 

2  Ld.  Raym.  1368.  Nor  for  bringing  a  bastard  child  into  a 
parish,  not  being  chargeable  there.  Stra.  644:  3  Burr.  1645  : 
2  Fez.  5\0.  Nor  for  entertaining  idle  and  vagrant  persons, 
1  Ld*  Raym.  Nor  for  keeping  a  house  to  receive  women 
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with  child  and  deliver  them.  3  Burr.  1646.  And  cases  of  non- 
feasance and  particular  wrong  are  not,  generally  speaking,  the 
subject  of  indictment;  but  the  case  of  neglect  to  provide  for  a 
child  of  tender  years  may  amount  to  such  offence.  See 

2  Campb.  650:  R  R.  20.  But  this  duty  seems  confined  to 
persons  standing  in  the  relationship  of  parents  and  masters,  and 
not  to  extend  to  brothers.    2  C  #  P. 

Refusing  to  admit  a  person  to  he  a  freeman  of  a  corporation 
under  an  order  from  the  mayor  of  a  city,  held  not  indictable 

3  Salk.  Nor  keeping  an  open  shop  in  a  city,  not  being 
free  thereof.  3  Salic.  Nor  exercising  a  trade  in  a  borough 
according  to  the  bye-laws  thereof.  4.  Term  Rep.  K.  B.  77. 
R.  \\  Sharpies*. 

Indictment  will  not  lie  for  a  private  nuisance,  wherein 
action  on  the  case  only  lies ;  and  where  a  person  is  indicted  for 
trespass,  which  is  not  indictable  at  law,  but  for  which  action 
should  be  had ;  or  if  a  man  be  indicted  for  scandalous  words, 
as  calling  another  rogue,  &c,  such  indictments  are  not  good, 
for  private  injuries  are  to  be  redressed  by  private  actions.  2  LiL 
Abr.  42, 

Mere  private  trespasses,  unaccompanied  with  any  breach  of 
the  peace,  are  not  indictable.  "  Burr.  16Q9*  1706.  So  an 
indictment  will  not  He  for  conspiring  to  commit  a  mere  civil 
trespass;  as  going  into  a  preserve  to  kill  the  hares  of  another. 
Rex  v.  Dinner,  13  East,  22H.  But  where  an  indictment 
stated  the  forcibly  entering  a  dwelling-house,  and  with  strong 
hand  turning  out  the  occupier,  the  court  refused  to  quash  it. 
3  Burr.  1699-  So  an  indictment  will  lie  for  taking  goods 
forcibly  with  a  breach  of  the  peace,  although  by  the  owner 
whose  property  they  are.    3  Salic*  I87. 

The  Court  of  K.  B.  held,  that  indictment  would  not  lie 
against  a  miller  for  receiving  good  barley  to  grind  for  another 
at  his  mill,  and  delivering  a  mixture  of  oat  and  barley- meal 
different  from  the  produce  of  the  barley,  and  being  musty  and 
unwholesome.  4  M.  §  S.  214.  But  mixing  alum  with  bread 
by  a  common  baker  was  held  indictable.    3  M,  $  S.  II. 

III.  Of  I  he  Joinder  of  i  mo  or  more  Defendants  in  one  In* 
dtclmenL —  If  an  oTence  wholly  arises  from  any  joint  act  that 
is  criminal  of  several  defendants,  they  may  be  all  charged  in 
one  indictment,  jointly  and  severally,  or  jointly  only  ;  and 
some  of  the  defendants  may  be  convicted,  and  others  acquitted  ; 
for  the  law  looks  on  the  charge  as  several  against  each,  though 
the  words  of  it  purport  a  joint  charge  against  all  ;  in  other 
cases,  the  offences  of  several  persons  must  be  laid  several, 
be  cause  the  offence  of  one  cannot  he  the  offence  of  another ;  and 
every  man  ought  to  answer  severally  for  his  own  crime. 
2  Hawk.  P.  C.  cr  25.  §  89.  And  three  offences  may  be  joined 
in  one  indictment,  and  the  party  convicted  of  one  offence, 
though  he  is  found  not  guilty  of  the  others.  On  penal  sta- 
tutes, several  things  shall  not  be  joined  in  the  indictment,  &c. 
except  it  be  in  respect  of  some  one  thing,  to  which  all  of 
them  have  relation.  2  Hawk.  P.  C.  <?.  25.  §  Sfj :  1  Hal 
1\  C<  56l.  610. 

If  several  commit  a  robbery,  burglary,  or  murder,  they  may 
be  indicted  for  it  jointly  ;  2  Hale,  173  ;  or  separately;  and  so 
where  two  or  more  are  guilty  of  a  battery,  extortion,  or  the 
like.  1  Salk.  $82.  And  though  they  have  acted  separately, 
if  the  grievance  be  the  result  of  the  acts  of  all,  they  may  be 
indicted  jointly  for  the  offence.  1  B.  <Sj-  Ad.  874.  So  where 
money  was  obtained  by  false  pretences,  which  consisted  of 
words  spoken  by  one  defendant  in  the  presence  of  the  others, 
all  of  whom  acted  in  concert.  3  T.  R.  98*  So  where  two 
persons  join  in  singing  a  libellous  song;  2  Burr.  985;  and  the 
£ame  where  two  join  in  any  other  kind  of  publication  of  a 
libel.  But  if  the  publication  he  distinct,  as  if  two  booksellers 
who  are  not  partners  sell  a  libel  at  their  respective  shops,  they 
must  be  separately  indicted. 

Several  defendants  cannot  be  joined  in  one  indictment  for 
penury  ;  for  perjury  is  a  separate  act  in  each  :  and  one  may  be 
desirous  to  have  a  certiorari,  and  the  other  not ;  and  the  jury, 


on  the  trial  of  all,  may  apply  evidence  to  all,  that  is  but  evi- 
dence against  one.    Sira.  921. 

So  littering  blasphemous  or  seditious  words  are  offences 
several  in  their  nature.  And  partners  cannot  be  indicted 
jointly  for  exercising  their  trade  without  having  served  an 
apprenticeship.    1  Salk*  3B2  :  2  Sir.  623. 

Where  the  act,  however,  is  the  same.,  though  the  offence  is 
different  in  degree,  several  defendants  may  be  properly  in- 
cluded in  the  same  indictment  as  principals  in  the  first  and 
second  degree,  and  accessories  before  and  after  the  fact;  for 
these  offences,  though  of  different  degrees,  are  all  dependant 
one  upon  another.    2  Hale,  1 73. 

On  an  indictment  charging  two  persons  with  a  joint  and 
single  offence,  as  stealing  in  a  dwelling  house,  both  or  either 
may  be  found  guilty  of  the  whole,  but  not  of  different  parts  of 
the  charge  ;  and  if  found  guilty  separately,  judgment  cannot 
be  passed  upon  one  unless  a  pardon  be  obtained,  or  a  nolle 
prosequi  entered  as  to  the  other,  R.  §  R.  34-4.  But  where 
several  are  indicted  for  burglary  and  larceny,  one  may  be  found 
guilty  of  burglary  and  larceny,  and  the  others  of  the  larceny 
only.'   R.  $  R.  320. 

Where  two  are  charged  jointly  with  receiving  stolen  goods, 
a  joint  act  of  receiving  must  be  proved  ;  for  proof  that  one 
received  in  the  absence  of  the  other  will  not  suffice.  Rt  4*  Af» 
2o7- 

The  court  will  generally  quash  an  indictment  for  misjoinder ; 
or  it  may  be  made  the  subject  of  a  demurrer,  motion  in  arrest 
of  judgment,  or  writ  of  error. 

Where  there  are  different  counts  against  different  indivi- 
duals, this,  though  a  ground  for  quashing  the  indictment,  is,  it 
seems,  no  cause  of  demurrer,  provided  the  counts  are  such  in 
substance  as  may  be  joined,  and  the  same  judgment  passed 
upon  them.    8  East,  41. 

I V.  Of  the  Joinder  of  two  or  more  Offences. — A  defendant  must 
not  be  charged  with  different  felonies  in  different  counts  of  an 
indictment;  as  a  murder  in  one  count  and  a  burglary  in 
another ;  or  a  burglary  in  the  house  of  A.  in  one  count,  and  a 
distinct  burglary  in  the  house  of  B.  in  another.  If  the  objec- 
tion in  such  a  case  be  made  hefore  the  defendant  leas  jih-adi-fl, 
or  the  jury  are  charged,  the  judge  in  his  discretion  may  quash 
the  indictment ;  or  if  it  be  not  discovered  until  after  the  jury 
are  charged,  the  judge  may  put  the  prosecutor  to  his  election  on 
which  charge  he  will  proceed ;  3  T.  R.  )  Of)  ;  but  it  is  no  objection 
in  arrest  of  judgment  3  T.  R.  $8,  Thus  upon  an  indictment 
for  receiving  stolen  goods,  if  it  appear  that  the  articles  were 
received  at  different  times,  the  prosecutor  must  elect  as  to  the 
receipt  of  which  articles  he  will  prosecute ;  but  the  mere  pro- 
bability that  the  goods  were  stolen  or  received  at  different 
times,  is  no  ground  for  putting  the  prosecutor  to  his  election, 
R.  §  3/.  146".  So  upon  an  indictment  for  robbery,  and  for  an 
assault,  &c.  in  different  counts,  the  prosecutor  must  elect  upon 
which  he  will  proceed.    2  M.     M.  71  :  3  C.  j>  P.  412. 

It  is  no  objection  in  point  of  law  that  an  indictment  charges 
prisoners  in  one  count  as  principals  in  stealing,  and  in  another 
as  receivers;  but  upon  a  case  reserved,  the  judges  were  divided 
in  opinion  whether  the  prosecutor  should  have  been  put  to  his 
election,  and  directed  that  both  charges  should  not  for  the 
future  be  put  in  the  same  indictment.  R.  Se  M.  234  :  3  C  §  P< 
413:  R.  v.  Madden,  Moody's  C.  C.  277* 

However,  although  a  prosecutor  cannot  thus  charge  a  de* 
fend  ant  with  different  felonies  in  different  counts,  yet  he  may 
charge  the  same  felony  in  several  counts,  in  order  to  meet  the 
facts  of  the  case,  as,  for  instance,  if  there  be  a  doubt  whether 
the  goods  stolen,  or  the  house  in  which  a  burglary  or  larceny 
was  committed,  be  goods  or  house  of  A.  or  of  13.,  they  may  be 
stated  in  one  count  as  the  goods  or  house  of  A„  and  in  another 
as  the  goods  or  house  of  B.    See  2  B.  if  P.  508. 

The  7  and  8  G.  4.  c  28.  §  6.  which  abolishes  the  benefit  of 
clergy  in  cases  of  felony ,  provides  that  nothing  therein  con- 
tained shall  prevent  the  joinder  in  any  indictment,  of  counu 


\vhieh  might  have  been  joined  before  the  passing  of  that 

Indictments  for  misdemeanors  may  contain  several  counts  for 
different  offences,  provided  the  judgment  upon  each  be  the 
same.  3  T.  ft.  98.  106:  2  Marsh*  466;  3  3/.  #  &  539  : 
8  East,         See  also  2  Bur.  984 :  2  Camp.  131. 

V.  Of  (he  Venue  of  an  Indictment* — The  grand  jury  are 
sworn  to  inquire  only  for  the  body  of  the  county:  and  there- 
fore thev  cannot  regularly  inquire  of  a  fact  done  out  of  the 
county  for  which  they  arc  sworn,  unless  particularly  enabled  by 
statute.  At  common  law,  therefore,  where  a  man  was  wounded 
in  one  county  and  died  in  another,  the  offender  was  indictable 
in  neither,  because  no  complete  act  of  felony  was  done  in  either 
county.  i 

To  obviate  this  defect,  it  was  provided  by  the  2  and  3  Ed  6- 
c  24.  that  the  trial  should  be  In  the  county  where  the  death 
happened. 

That  statute  was  repealed  by  the  7  G.  4,  c-  64.,  whieh  i 
introduced  several  new  provisions  relative  to  the  trial  of  felo-  j 
nies  and  misdemeanors,  and  of  accessaries  bef  ore  or  after  the  fact,  j 

Bv  §  12*  where  any  felony  or  misdemeanor  shall  be  com- 
mitted on  the  boundary  or  boundaries  of  two  or  more  counties, 
or  within  the  distance  of  500  yards  of  any  such  boundary,  or 
shall  be  begun  in  one  county  and  completed  in  another,  it  may 
be  dealt  with,  inquired  of,  tried,  determined,  and  punished,  in 
any  of  the  said  counties,  in  the  same  manner  as  if  it  had  been 
actually  and  wholly  committed  therein. 

By  §  J  3.  where  any  felony  or  misdemeanor  shall  be  com- 
mitted on  any  person  in  or  upon  any  coach,  waggon,  cart,  or 
any  other  carnage  employed  in  any  journey,  or  on  board  any 
vessel  employed  on  any  voyage  or  journey  upon  any  navigable 
river,  canal,  or  inland  navigation,  it  may  also  be  tried  and  deter- 
mined in  any  county,  through  any  part  whereof  such  carriage  or 
vessel  shall  have  passed  in  the  course  of  journey  or  voyage. 
And  where  the  side  or  other  part  of  the  highway,  or  the  side, 
bank,  or  other  part  of  any  river  or  canal  shall  constitute  the 
boundary  of  any  two  counties,  the  felony  may  be  dealt  with 
in  either  of  the  counties  through,  or  adjoining  to,  or  by,  the 
boundary  of  any  part  whereof  the  coach  or  vessel  shall  have 
passed  in  the  course  of  the  journey  or  voyage. 

For  the  provisions  of  this  statute  with  respect  to  accessories, 
see  tit.  Accessory. 

At  common-law,  if  a  man  commit  a  larceny,  simple  or  com- 
pound, in  one  county,  and  carry  the  goods  with  him  into  another, 
he  may  be  indicted  for  the  simple  and  compound  larceny  in  the 
county  where  it  was  committed,  or  he  may  be  indicted  for  it  as  a 
simple  larceny  in  the  county  into  which,  or  in  any  of  the  coun- 
ties through  which  he  carried  the  goods;  for  in  contemplation 
of  law,  there  is  such  a  taking  and  carrying  away  as  constitute 
the  offence  of  larceny  in  every  place  through  which  (at  any 
distance  of  time,  R.  #  M.  45.)  the  goods  were  so  carried  by 
dim,    1  Hale,  507:  2  Id.  1(>3  :  4  Comm.  30 4  i  2  Eu&.  771. 

Persons  knowingly  receiving  stolen  goods,  whether  the  same 
be  felon v  or  misdemeanor,  may  by  the  7  and  S  G.  4.  c.  2y. 
§  56.  be  indicted,  tried,  and  punished,  in  any  county  or  place 
in  which  they  have  had  or  shall  have  had  any  such  property  in 
In  is  possession,  or  in  any  county  or  place  in  which  the  principal 
may  by  law  be  tried. 

By  §  76,  persons  stealing  property  in  one  part  of  the 
United  Kingdom,  and  having  it  in  their  possession  in  another  j 
part,  may  be  indicted,  &c.  in  that  part  where  they  shall  so 
have  the  property,  and  persons  receiving,  in  one  part  ol  the  | 
United  Kingdom,  property  stolen  in  another,  may  he  in- 
dicted, &c,  in  that  part  where  they  shall  so  receive  such  pro- 
perry. 

In  indictments  for  resisting  or  assaulting  officers  of  the 
excise  (7  and  8  G.  4.  c.  53.  §  4-3.),  or  for  offences  against  the 
revenue  of  the  customs  (S  audi  W,  4.  c.  53.  §  122.),  the  venue 
may  be  laid  in  any  county.  See  9  G.  2.  c.  35.  §  gft  For 
offences  against  the  customs,  committed  upon  the  high  seas, 


the  venue  may  be  laid  in  the  county  into  whieh  the  offender  i* 
taken,  and  if  he  be  taken  to  a  c  ity  or  borough,  &c,  in  the 
county  in  which  such  city,  &c.  is  situate-  Sand  4  W.  4.  c.  53. 
§  77.  See  R.  v.  Carttv  right,  4  T.  R.  490.  In  re  Nunn, 
S  B.  $  C.  644 :  3  M.  $  1175. 

In  indictments  for  offences  against  statutes  then  in  force 
relating  to  the  stamp  duties,  the  venue  may  be  laid  either  in 
the  county  where  the  offence  was  committed,  or  in  the  county 
in  which  the  parties  accused,  or  any  of  them,  shall  have  been 
apprehended.    53  G.  3.  c.  108.  §  L25. 

In  indictments  for  bigamy,  the  venue  may  be  laid  either 
in  the  county  where  the  offender  was  apprehended  or  is  in 
custody;  (JEL  %  II  48)  :  9  G.  4.  c.  81.  §22;  or  in  the  county 
in  which  the  second  marriage  took  place. 

In  indictments  for  forgery,  and  uttering  forged  instruments, 
the  venue  may  be  laid  and  the  offence  charged  to  have  been 
committed  in  the  county  in  which  the  offender  is  apprehended 
or  is  in  custody ;  1  JV,  4,  c.  ftti.  §  04 ;  or  in  which  the  offence 
was  committed.  See  R.  §  R.  2\2.  And  accessaries  before 
and  after  the  fact  in  felony,  and  aiders  and  abettors  in  misde- 
meanor under  that  act,  may  be  indicted,  and  the  offence  charged 
to  have  been  committed  in  any  county  in  which  the  principal 
offender  may  be  tried.    1  W.  4.  c.  06.  §  24. 

In  indictments  for  embezzlement,  against  persons  in  the 
public  service,  the  venue  may  be  laid  in  the  county  or  place 
where  the  party  is  apprehended  or  the  offence  is  committed . 
2  W  4.  c.  4.  §  5. 

In  indictments  for  offences  relating  to  the  coin  of  the  realm, 
where  two  or  more  persons  have  acted  in  concert  in  different 
counties  or  jurisdictions,  I  he  venue  may  be  laid  and  the  offence 
charged  to  have  been  committed  in  any  one  of  those  counties 
or  jurisdictions.    2  W.  4.  c.  34.  §  15, 

In  indictments  for  felonies  or  other  offences  committed  in 
Wales,  the  venue  might  formerly  have  been  laid  in  the  next 
adjacent  English  county.  2(>  H.  8.  c.  6.  §  6 :  34  and  35  II.  8. 
c.  26.  §  84.  Hut  these  acts  are  now  repealed  by  implication 
by  the  1 1  G.  4.  and  1  W.  4.  c.  70.  §14;  and  in  indictments 
for  offences  committed  in  Wales,  the  venue  must,  as  in 
England,  be  laid  in  the  county  in  which  the  offence  is  com- 
mitted, unless  otherwise  provided  for  by  statute. 

Where  treason  is  committed  out  of  the  realm,  it  may  he 
inquired  of  in  any  county  within  the  realm,  as  the  king  .shall 
direct,  in  pursuance  of  s:tats.  26  H.  8.  c.  13 :  33  H.  8.  c*  23 : 
35  II.  8.  a.  2 :  5  and  (i  E.  6.  c.  II. 

Felonies  committed  out  of  the  realm,  in  burning  or  de  ■ 
st  roving  the  king  s  ships,  magazines,  or  stores,  may  by  stat. 
\  2  G.3.  c.  24.  §  2.  be  inquired  of  and  tried  in  any  county 
of  England,  or  in  the  place  where  the  offence  is  committed* 
By  stat.  13  G.  3.  c.  f>3.  misdemeanors  committed-  in  India  may 
be  tried  upon  information  or  indictment  in  the  Court  of  King's 
Bench  in  England  ;  and  a  mode  is  marked  out  for  examining 
witnesses  by  commission,  and  transmitting  their  depositions  to 
the  court.    See  tit.  Depositions. 

And  in  indictments  for  offences  committed  by  persons  em- 
ployed in  any  public  service  abroad,  the  venue  may  be  hi  id  in 
Middlesex.    42  G.  3.  c.  85.  §  J.    See  5  M  ey  .ST.  403. 

By  the  9  G.  4.  c.  31.  §  1.  if  any  of  the  kings  subjects 
are  charged  in  England  with  murder  or  manslaughter,  or 
being  accessory  thereto,  the  same  being  committed  on  land  out 
of  this  kingdom,  whether  within  the  kings  dominions  or 
without,  justices  of  the  peace  of  this  kingdom  may  take  cogni- 
zance thereof,  and  the  offender  may  be  tried  by  special  com- 
mission in  any  county ;  but  peers  shall  be  tried  by  their  peers, 
as  heretofore  used:  and  this  act  not  to  prevent  any  person 
from  being  tried  in  any  place  out  of  the  kingdom,  as  such  per- 
sons might  have  been  tried  before  passing  this  act. 

By  §  S.  when  a  person  feloniously  stricken,  poisoned,  or  hurt, 
upon  the  sea,  or  at  any  place  out  of  England,  shall  die  thereof 
in  England,  or  being  so  stricken,  &c.  in  England  shall  die 
thereof  upon  the  sea,  or  at  any  place  out  of  England,  such 
offence,  whether  it  be  murder  or  manslaughter,  or  being 
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accessary,  may  be  tried  or  punished  at  the  place  in  England  in 
which  such  death,  stroke,  poisoning,  &c*  shall  happen. 

With  respect  to  offences  committed  within  the  jurisdiction 
of  the  Admiralty,  see  that  tit.  and  the  forgery  act ;  1 1  G.  4. 
and  1  Wm  4.  c.  66.  §  27  ;  which  enacts  that  offences  under 
that  act  shall  be  dealt  with  in  the  same  manner  as  any  Other 
oihnces  committed  within  such  jurisdiction. 

By  the  7  G.  4.  c.  64.  §  SO.  no  judgment  upon  an  indict- 
ment or  information  for  felony  or  misdemeanor  shall  be 
stayed  or  reversed  for  want  of  a  proper  venue,  where  by  such 
indictment*  &c.  the  court  shall  appear  to  have  had  juris- 
diction. 

VI.  Of  the  Requisites  of  an  Indictment. — Indictments  must 
have  a  precise  and  sufficient  certainty.  By  Stat,  1  H,  5.  c>  5. 
all  indictments  must  set  forth  the  Christian  name,  surname, 
and  addition  of  the  state  and  degree,  mystery,  town,  or 
place  and  county  of  the  offender;  and  all  this  to  identify  his 
person. 

But  by  the  7  G.  4.  c.  64.  §  19.  no  indictment  or  information 
shall  be  abated  by  reason  of  any  misnomer  or  want  of  addition, 
or  wrong  addition  of  the  defendant ;  but  the  court  may  forth- 
with cause  the  indictment,  &c.  to  be  amended  according  to  the 
fact. 

The  time  and  place  are  also  to  be  ascertained,  by  naming 
the  day  and  township  in  which  the  fact  was  committed ; 
though  a  mistake  in  these  points  is  in  general  not  held  to  be 
material,  provided  the  time  be  laid  previous  to  the  finding  of 
the  indictment,  and  the  place  to  be  within  the  jurisdiction 
of  the  court ;  unless  where  the  place  is  laid,  not  merely  as 
a  venue,  hut  as  part  of  the  description  of  the  fact.  2  Hawk. 
P.  C.  c.  25.  ' 

If  an  indictment  be  generally  of  offences  at  several  times, 
without  laying  any  one  of  them  on  a  certain  day,  as  if  it  be 
laid  between  such  a  day  and  such  a  day,  it  hath  been 
adjudged  that  the  indictment  is  void :  but  a  mistake  in  not 
laying  an  offence  on  the  very  same  day,  on  which  it  is  after- 
wards proved  upon  the  trial,  is  not  material  upon  evidence, 
2  Hawk-  c.  25.  §  82.  And  it  is  said,  the  crown  is  not  bound 
to  set  forth  the  very  day,  when  treason,  &c.  was  committed: 
evidence  may  be  given  of  a  treasonable  conspiracy,  &c.  at 
any  time  before  or  after  the  time  alleged  in  the  indictment, 
where  it  is  laid  on  such  a  day,  and  divers  other  days,  as  well 
before  as  after ;  because  the  time  is  only  a  circumstance, 
and  of  form  some  day  must  be  alleged,  but  it  is  not  material. 
1  Salk.  188.  ' 

But  sometimes  the  time  may  be  material,  where  there  is 
any  limitation  in  point  of  time  assigned  for  the  prosecution  of 
offender,  as  by  stat.  7  W.  S.  c.  3.  which  enacts,  that  no  prose- 
cution shall  be  had  for  any  of  the  treasons  or  misprisions  therein 
mentioned  (except  an  assassination  designed  or  attempted  on 
the  person  of  the  king),  unless  the  bill  of  indictment  be  found 
Within  three  years  after  the  offence  committed.  Fost.  24Q. 
And,  in  case  of  murder,  the  time  of  the  death  must  be  laid 
within  a  year  and  a  day  after  the  mortal  stroke  was  given. 

Now  by  the  7  G.  4.  c.  64.  §  20.  no  judgment  on  an 
indictment  or  information  for  felony  or  misdemeanor,  whether 
after  verdict  or  outlawry,  or  by  confession,  default,  or  otherwise, 
shall  be  stayed  or  reversed  for  omitting  to  state  the  time  at 
which  anv  offence  was  committed,  in  any  case  wThere  time  is 
not  of  the  essence  of  the  offence,  nor  for  stating  the  time  im- 
perfectly, nor  for  stating  the  offence  to  have  been  committed 
on  a  day  subsequent  to  the  finding  of  the  indictment,  or  exhi- 
biting the  information,  or  on  an  impossible  day,  or  on  a  day 
that  never  happened. 

The  offence  itself  must  also  be  set  forth  with  clearness  and 
certainty;  and,  in  some  crimes,  particular  Avoids  of  art  must 
be  used,  which  are  so  appropriated  by  the  law  to  express  the 
precise  idea  which  it  entertains  of  the  oifence,  that  no  other 
words,  however  synonymous  they  may  seem,  are  capable  of 
doing  it.    Thus,  in  treason,  the  facts  must  be  laid  to  be  done  | 


treasonably,  and  against  his  allegiance;  anciently,  prodilorii 
ct  contra  ligeatttia?  sine  debit um  ;  else  the  indictment  is  void. 
In  indictments  for  murder,  it  is  necessary  to  say,  that  the 
party  indicted,  murdered,  not  killed  or  slew,  the  other,  which 
was  expressed  in  Latin  by  the  word  murdraiiL  In  all  indict- 
ments for  felonies,  the  adverb  fehnhmty  \_fehmice\  must  be 
used ;  and  for  burglaries  also,  burglar  Her,  or  in  English, 
burglariously  ;  and  all  these  lo  ascertain  the  intent,  [n  rapes, 
the  word  rapuit  or  ravished  is  necessary,  and  must  not  be 
expressed  by  any  periphrasis,  in  order  to  render  the  crime  cer- 
tain. So  in  larcenies  also,  the  words  fclonicv  cepii  et  aspor- 
tavit  Y_  feloniously  look  and  carried  aivaij~\  are  necessary  to 
every  indictment ;  for  these  only  can  express  the  very  offence. 

In  indictments  for  murder,  it  wras  formerly  considered  neces- 
sary that  the  length  and  breadth  of  the  wound  should  in  gene- 
ral be  expressed,  in  order  that  it  might  appear  to  the  court  to 
have  been  of  a  mortal  nature  ;  but  if  it  went  through  the 
body,  then  its  dimensions  were  immaterial,  for  that  was  appa- 
rently sufficient  to  have  been  the  cause  of  the  death.  Also, 
where  a  limb,  or  the  like,  was  absolutely  cut  off,  there  such 
description  was  impossible.    5  Rep,  122. 

But  it  was  ne  ver  requisite  to  prove  the  wound  as  kid. 
2  Hale,  186.  And  it  has  been  decided  by  ten  judges,  that  it 
is  not  necessary,  in  an  indictment  for  murder,  to  state  the 
length,  breadth,  or  depth  of  the  wound.    7?.  $  M.  97. 

Neither  is  it  necessary  in  such  an  indictment,  where  the 
murder  is  expressed  to  have  been  committed  with  a  certain 
knife,  to  prove  this  strictly  as  laid  ;  for  if  it  be  proved  that  the 
deceased  was  killed  with  any  other  weapon,  as  a  dagger,  &c, 
capable  of  producing  the  same  kind  of  wound  stated  in  the 
indictment,  the  variance  is  not  material.  9  Co.  67.  a. :  Gillk 
Evid.  231. 

But  if  the  species  of  death  would  be  different,  as  if  the 
indictment  allege  a  stabbing  or  shooting,  and  the  evidence 
prove  a  stabbing  or  starving,  the  variance  would  be  fatal.  W. 
However,  if  the  indictment  state  a  death  by  one  kind  of  poison, 
proof  of  death  by  another  kind  will  support  the  indictment. 
Id.  And  see  2  Hale,  1  So,  1 86 ;  2  HawL  c.  23.  §  84 :  R,  %  M* 
113.  139.  34o. 

In  indictments  the  value  of  the  things,  which  is  the  subject 
or  instrument  of  the  offence,  must  sometimes  be  expressed. 

Jn  Indictments  for  larcenies,  the  value  of  the  articles  stolen 
is  always  stated,  and  previous  to  the  abolition  of  the  distinction 
of  grand  and  petit  larceny,  it  was  requisite,  in  order  to  a  con- 
viction of  the  former  offence,  to  prove  the  articles  or  some  of 
them  stolen  at  the  same  time  exceeded  the  value  of  Is. ;  but 
now,  by  the  7  and  8  G.  4.  c.  29.  §  2.  simple  larceny  is  of  the 
same  nature,  and  subject  to  the  same  incidents,  as  grand  larceny. 
See  further  tit.  Larecnt/. 

In  homicides  of  all  sorts,  the  value  of  the  weapon  with  which 
the  oifence  is  perpetrated  is  always  expressed,  although  the 
value  is  immaterial.  It  seems  to  be  stated  in  the  indictment, 
because  the  instrument  is  forfeited  as  a  deodand  to  the  king, 
and  the  township  is  liable  for  its  value  if  it  be  not  forthcoming. 
See  2  Hale,  185  :  4  Comm.  c.  53. 

Indictments  ought  to  be  more  certain  than  common  plead- 
ings in  law,  because  they  are  more  penal,  and  to  be  answered 
with  more  precision.  HiL  23  Car.  B.  R.  They  must  be  pre- 
cise and  certain  in  every  point,  and  charge  some  offence  in 
particular,  and  not  a  person  as  an  offender  in  general,  or  set 
down  goods,  &c.  stolen,  without  expressing  what  goods ; 
and  it  ought  to  be  laid  positively,  not  by  way  of  recital,  &c. 
or  be  supplied  bv  implication.  Cro.  Jac.  19:  2  Hawk. 
P.  C.  c.  25. 

An  indictment  alleging  that  defendants  conspired  by  divers 
false  pretences  and  subtle  means  and  devices,  to  obtain  from  A, 
divers  large  sums  of  money,  and  to  cheat  and  defraud  him 
thereof;  the  gist  of  the  offence  being  the  conspiracy,  the  Court 
of  K.  B.  held  that  it  was  quite  sufficient  only  to  state  that  fact 
and  its  object,  and  that  it  was  not  necessary  to  set  out  the 
specific  pretences.     2  B.  §  A>  204. 
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False  Latin,  anciently,  did  not  hurt  an  indictment,  if  bv 
any  intendment  it  could  be  made  good:  but  if  any  word  was 
not  Latin,  or  allowed  by  law  as  a  word  of  art,  or  if  it  bad 
been  insensible  in  a  material  point,  the  indictment  was  insuffi- 
cient. 5  Rep.  121  :  2  Cro.  108:  3  Cro.  465.  An  indictment 
should  not  be  set  aside  for  a  false  concord  between  the  substan- 
tive and  the  adjective,  &e-  the  expressions  being  signiiieant  to 
make  the  sense  appear,    5  Co.  Rep.  121. 

But  an  indictment  against  two  or  more,  laving  the  fact  in 
the  singular  number,  as  if  against  one,  hath  been  held  insuffi- 
cient for  the  uncertainty.    2  Hawk,  c.  25:  1  //.  5. 

A  person  may  be  indicted  for  felony  against  an  unknown  per- 
son :  and  when  the  name  of  one  killed  is  unknown,  or  goods  are 
stolen  from  a  person  that  cannot  be  known,  it  is  sufficient  to 
say  in  the  indictment  that  owe  unknown  was  lulled  by  the  person 
indicted,  or  that  he  stole  ike  goods  of  one  unknown.  JVwd's 
Inst,  624,  But  though  an  indictment  may  be  good  for  stealing 
the  goods  cujusdam  ignoti,  of  a  person  unknown,  yet  a  pro- 
perty must  be  proved  in  somebody  at  the  trial ;  otherwise  it 
shall  be  presumed  to  be  in  the  prisoner  by  his  pleading  not 
guilty.  Mod.  Cos.  in  L.  cy  E.  24[).  Where  a  person  injured 
is  known,  his  name  ought  to  be  put  into  the  indictment. 
2  Hawk.  c.  25. 

By  the  7  G.  4,  c.  64.  §  14.  in  indictments  or  informations 
for  felony  or  misdemeanor,  it  shall  he  sufficient  to  state  the 
ownership  of  property,  real  or  personal,  to  be  in  any  one 
partner,  by  name,  and  others ;  whether  such  persons  be 
partners  in  trade,  joint  tenants,  parceners,  or  tenants  in  com* 
mon  :  and  the  like  shall  be  sufficient  where  in  any  indict- 
ment, &c.  it  shall  be  necessary  to  mention  for  any  purpose  any 
such  partners,  &c. 

By  §  15.  property  belonging  to  counties  may  be  laid  to  be 
in  the  inhabitants,  without  naming  any. 

By  §  1 6.  property  ordered  for  the  use  of  the  poor  of  any 
place,  or  to  he  used  in  the  workhouse,  &c\,  or  by  the  master  or 
mistress  thereof,  &c.,  may  be  laid  to  be  in  the  overseers  of  the 
poor  for  the  time  being :  and  materials,  tools,  &c.,  for  repair- 
ing, &c.  highways,  may  be  stated  to  belong  to  the  surveyor. 

By  J  17.  in  indictments  or  information  for  felony  or  misde- 
meanor, committed  with  respect  to  any  house,  building,  gate, 
machine,  lamp,  board,  stone,  post*  fence,  or  other  thing,  or  any 
materials,  tools,  or  implements  relating  to  any  turnpike  roads, 
the  same  may  be  stated  to  belong  to  the  trustees  or  commis- 
sioners of  the  road,  without  specifying  any  names. 

Offences  committed  with  respect  to  sewers,  or  other  matters 
under  the  management  of  the  commissioners  of  sewers,  may 
be  in  like  manner  stated  to  belong  to  them.    §  1 8. 

If  a  word  of  substance  be  omitted  in  the  indictment,  the 
whole  indictment  is  bad ;  but  it  is  otherwise  where  a  word  of 
form  is  omitted,  or  there  is  an  omission  of  a  synonymous  word, 
where  the  sense  is  the  same,  &c. 

When  an  indictment  is  drawn  upon  a  statute,  it  ought 
to  pursue  the  words  of  it,  if  a  private  act but  it  is  other- 
wise on  a  general  statute  :  it  is  best  not  to  recite  a  public 
statute-  the  recital  is  not  necessary,  for  the  judges  are 
bound  ex  officio  to  take  notice  of  all  public  statutes,  and  mis- 
recitals  are  fatal ;  so  that  it  is  the  surest  way  only  to  con- 
clude generally  f<  against  the  form  of  the  statute."    4  Rep.  48. 

Though  there  be  no  necessity  to  recite  a  public  statute  in  an 
indictment,  yet  if  the  prosecutor  take  upon  him  to  do  it,  and 
materially  vary  from  the  substantial  part  of  the  purview  of  the 
statute,  and  conclude  contra  for  mam  statu  t.  pnvdict.  he  vitiates 
the  indictment.  Plowd.  79>  83  :  Cro.  Eliz.  236.  But  many 
mis-recitals  may  be  saved  by  a  general  conclusion  contra 
Jormam  siatuti}  without  adding  prcedict.  &c  And  mistakes 
may  be  helped  by  the  constant  course  of  precedents  upon  such 
statutes,  2  Haivk.  c,  25.  §  101.  An  indictment  is  to  bring 
the  fact  making  an  offence  within  all  the  material  words  of 
the  statute,  or  the  words  contra  jormam  slaluti  will  not  make 
it  good.    2  Hawk.  c.  25.  §  115. 

It  was  formerly  a  fatal  objection,  even  after  verdict,  to  an 


indictment  founded  on  several  statutes  (as  where  one  statute 
creates  the  offence,  and  the  other  the  penalty),  to  conclude, 
"  contra  formam  slaluti"  instead  of  «  statutontm  f  but  now, 
by  the  7  G.  4.  c.  64,  §  20.  the  insertion  of  the  words, 
f<  against  the  form  of  the  statute,"  instead  of  the  words  "against 
the  form  of  the  statutes,"  or  vice  versa,  shall  not  be  a  ground 
for  staying  or  reversing  judgment  upon  any  indictment  or 
misdemeanor. 

By  §  21.  where  the  offence  charged  (in  any  indict- 
ment or  information  for  felony  or  misdemeanor)  has  been 
created  by  any  statute,  or  subjected  to  a  greater  degree  of  pu- 
nishment, or  excluded  from  the  benefit  of  clergy  by  any 
statute,  the  indictment  or  information  shall,  after  verdict, 
be  held  sufficient  to  warrant  the  punishment  prescribed 
by  the  statute,  if  it  describe  the  offence  in  the  words  of  the 
statute. 

Judgment  shall  not  be  given  by  statute  upon  an  indictment 
which  doth  not  conclude  contra  jormam  statuti:  and  judg- 
ment by  statute  shall  never  be  given  upon  an  indictment  by 
common  law,  as  every  indictment  which  doth  not  thus  con- 
clude shall  be  taken  *  to  be.  2  Hawk.  P.  C.  c.  25.  §  4. 
And  notwithstanding  the  7  G.  4,  c.  6'4.  §  20*  the  omission 
of  t(  against  the  form  of  the  statute"  is  fatal  in  an  in- 
dictment for  an  offence  which,  but  for  a  statute,  would  be 
none.  Moo.  C.  C.  313.  But  where  persons  were  in- 
dicted on  the  statute  of  stabbing,  and  the  evidence  was  not 
sufficient  to  bring  them  within  the  statute,  they  might 
have  been  found  guilty  of  general  manslaughter  at  com- 
mon law,  and  the  words  contra  formam  statut.  rejected 
as  useless:  in  other  cases  the  same  has  been  also  adjudged; 
though  formerly  it  was  held,  that  an  indictment  grounded  on 
a  statute,  which  would  not  maintain  it,  could  not  in  any  case 
be  maintained  as  an  indictment  at  common  law.  2  Hawk. 
P.  C  c.  25.  §  4. 

When  the  offence  is  committed  in  a  reign  preceding  that  in 
which  the  indictment  is  presented,  it  must  conclude  against  the 
peace  of  the  late  king.  3  Burr.  J  901  :  2  N.  R.  189:  Hank. 
P.  C.  62.  c.  25.  §  93  :  Bac.  Abr.  Indictment,  G.  7-  But  if  the 
offence  take  place  partly  in  one  reign  and  partly  in  another,  as 
if  a  nuisance  be  built  in  one  king's  reign  and  continued  in  thai 
of  another,  the  indictment  must  conclude  against  the  peace  of 
both  kings.  Yelv.  66:  2  N.  R.  ISO  :  Hawk.  P.  C.  62.  c.  25. 
§  Q3 :  Bac.  Abr.  Indictment^  G.  7-  So  for  compassing  the 
king's  death,  if  one  of  the  overt  acts  laid  be  the  actual  murder 
of  the  king,  the  like  conclusion  must  take  place.  KelL  2 : 
I  Chili.  C.  L.  247. 

Where  the  offence  was  alleged  to  have  been  committed  in  the 
present  reign,  and  the  conclusion  was  "  against  the  peace  of 
our  said  late  lord  the  king/*  it  was  held  that  the  word  late 
might  be  rejected  as  surplusage.    R.     R.  415. 

It  seems  certain  that  immaterial  averments,  which  are  not 
connected  with  the  charge  in  the  indictment,  need  not  be 
proved.    Leach,  677 '  5  T.  R.  436, 

And  by  the  7  G.  4.  c,  64.  §  20.  no  judgment  on  any  indictment 
or  information  for  felony  or  misdemeanor,  whether  after  verdict 
or  outlawry,  or  by  confession,  default,  or  otherwise,  shall  be 
stayed  or  reversed  for  want  of  the  averment  of  any  matter 
unnecessary  to  be  proved,  or  for  the  omission  of  the  words  "as 
appears  by  the  record,"  or  "  with  force  and  arms/'  or  "  against 
the  peace."    See  farther  tit.  Judgment^  I  V. 

VII.  Of  amending  Indictments* — Indictments  may  be  amended 
the  same  term  wherein  brought  into  court,  and  not  after.  But 
criminal  prosecutions  are  not  within  the  benefit  of  the  old  sta- 
tutes of  amendments;  so  that  no  amendment  can  be  made  to 
an  Indictment,  &c  ,  without  the  concurrence  of  the  grand  jury, 
but  such  only  as  is  allowed  bv  the  common  law ;  2  Lil.  45  ;  or 
by  the  7  G.  ' 4.  c.  64.  §  19-  and  the  9  G.  4.  c.  15.  The  body 
of  a  bill  of  indictment  removed  into  B.  R.  may  not  be  amended, 
except  from  London,  where  the  tenure  only  of  a  record  is 
removed  ;  though  the  caption  of  an  indictment  from  any  place 
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may,  on  motion,  be  amended  by  the  clerk  of  the  assizes,  &c,  so 
as  to  make  it  agree  with  the  original  record.  Captions  of 
indict  men  ts  ought  to  set  forth  the  court  in  which,  and  the 
jurors  by  whom,  and  also  the  time  and  place  at  which;  the 
indictment  was  found,  and  that  the  jurors  were  of  the  county, 
city,  &c.  Also  they  must  show,  that  the  indictment  was 
taken  before  such  a  court  as  had  jurisdiction  over  the  offence 
indicted.  2  Hawk,  P.  C.  c.  25.  While  the  jury  who  found 
a  bill  of  indictment  is  before  the  court,  it  may  be  amended  by 
their  consent  in  matter  of  form,  the  name  or  addition  of  the 
party,  &c.  Kel.  37*  Clerks  of  the  assize  and  of  the  peace, 
&c,  drawing  defective  bills  of  indictment,  shall  draw  new  bills 
without  fee,  and  take  but  2  s.  for  drawing  any  indictment 
against  a  felon,  &c,  on  pain  of  forfeiting  5l*  10  and  11  IV*  3, 
c.  23* 

If  one  material  part  of  an  indictment  is  repugnant  to,  or 
inconsistent  with,  another,  the  whole  is  void:  but  where  the 
sense  is  plain,  the  court  will  dispense  with  a  small  impropriety 
in  the  expression.    2  Hawk*  P.  C.  c.  25. 

Many  objections  to  indictments  are  overruled.  5  Rep.  120. 
Where  an  indictment  is  void  for  insufficiency,  or  if  the  trial  is 
in  a  wrong  county,  another  indictment  may  be  drawn  for  the 
same  offence,  whereby  the  insufficiency  may  be  cured;  and  the 
indictment  may  be  laid  in  another  county  (it  is  said),  though 
judgment  be  given*    See  4  Rep*  45.  & 

As  to  the  amendment  of  indictments  in  cases  of  misno- 
mer,  &c.  see  antet  VI. 

And  as  to  the  amendment  of  indictments  (under  the  9  G-  4? 
c.  15.)  where  there  is  any  variance  from  printed  documents, 
see  tit.  Amendment* 

VIII.  Where  an  Indictment  may  be  quashed. — By  the  common 
law,  the  court  may  quash  any  indictment  for  such  insufficiency  as 
will  make  the  judgment  thereon  erroneous.  But  the  court 
may  refuse  to  quash  an  indictment  preferred  for  the  public 
good,  though  it  be  not  a  good  indictment,  and  put  the  party 
to  traverse,  or  plead  to  it.  Mick*  22  Car.  B.  R.  Also  the 
court  will  grant  time  for  the  kings  counsel  to  maintain  an 
indictment,  if  they  desire  it. 

Judges  are  not  bound  c.r  debito  justitice  to  quash  an  indict- 
ment, but  may  oblige  the  defendant  either  to  plead  or  demur 
co  it;  and  where  indictments  are  nut  good,  the  parties  indicted 
may  avoid  them  by  pleading,  2  LiL  42:  2  Hawk*  258.  So 
the  court  doth  not  usually  quash  indictments  lor  forgery,  per- 
jury, and  nuisances,  notwithstanding  the  indictments  are 
fault v  ;  and  it  is  against  the  course  of  the  court  to  quash  an 
indictment  for  extortion.  3  LiL  411  :  5  Mod*  31 :  3  D*  $  R. 
62 1. 

So  if  the  party  indicted  is  outlawed  upon  the  indictment,  the 
court  will  not  quash  the  indictment,  though  erroneous ;  but 
will  force  the  party  outlawed  to  bring  his  writ  of  error  to 
reverse  the  outlawry.    Mich.  24  Car.  B*  R. 

One  that  is  convicted  upon  an  erroneous  indictment, 
cannot,  after  the  conviction,  move  to  have  the  indict- 
ment quashed;  hut  must  bring  his  writ  of  error  to  reverse 
the  j  udgmcnt  given  against  him  upon  the  indictment.  2  LiL 
43. 

If  an  indictment  be  good  in  part,  though  the  other  part  of  it 
is  bad,  the  court  will  not  quash  it;  for  if  an  offence  sufficient 
to  maintain  the  indictment  be  well  laid,  it  is  good  enough, 
although  other  facts  are  ill  laid.  Latch*  173:  Poph.  208: 
1  Salk*  384. 

Where,  however,  an  indictment  is  so  defective  that  no  judg- 
ment can  be  given  upon  it,  even  should  the  defendant  be  con- 
victed, the  court  will  generally,  upon  application,  quash  the 
indictment. 

The  stat.  7  W.  3.  c*  3.  ordains,  that  no  indictment  for  trea- 
son, &c,  or  any  process  thereon ,  shall  be  quashed,  on  motion  of 
the  prisoner,  or  his  counsel,  for  mis- writing,  false  Latin,  &c, 
unless  exception  be  made  before  evidence  given  in  court ;  nor 
shall  any  such  defects,  &c,  after  conviction,  be  caused  to  arrest 


judgment;  though  any  judgment  given  upon  such  indictment 
may  be  reversed  on  a  writ  of  error,  &c. 

Before  the  application  will  be  allowed  on  the  part  of  the 
prosecution,  a  new  bill  for  the  same  offence  must  have  been 
preferred  and  found  against  the  defendant.  2  East,  226*  And 
the  court  generally  imposes  other  terms  upon  the  prosecutor, 
as  the  payment  of  the  costs  incurred  by  the  defendant  on  the 
former  indictment,  3  Burr.  146g.  And  see  1  W.  Bl  46*0  • 
3  B*  $  A*  $73* 

If  the  application  be  by  the  defendant,  it  must  be  made 
before  plea  pleaded.    Fast*  231:  Holt*  684:  4  St.  Trials* 

But  where  the  application  is  on  the  part  of  the  defendant, 
the  court  has  almost  uniformly  refused  to  quash  an  indictment, 
where  it  appeared  to  be  for  some  enormous  crime,  such  as 
treason  or  felony.  Com.  Dig*  Indictment  (H.)  Atid  see 
1  WUs*  325* 

Counts  in  an  indictment  cannot  be  struck  out,  as  they  may 
in  an  information  ;  for  the  court  cannot  strike  out  that  which 
the  grand  jury  have  found.    Hardr*  203* 

IX,  Of  granting  a  Copy  of  the  Indictment. — In  high  treason, 
the  prisoner  is,  by  virtue  of  the  7  Anne,  c.  21.,  entitled  to  have  a 
copy  of  the  indictment,  with  a  list  of  the  witnesses  and  jurorSj 
delivered  to  him  ten  days  before  the  trial,  in  the  presence  of 

two  witnesses. 

In  cases  of  felony,  a  copy  of  the  indictment  is  never  granted 
without  the  permission  of  the  court. 

Although  a  party  indicted  for  felony  is  not  entitled  to  a 
copy  of  the  indictment;  1  Chit  I.  CVi.  403;  yet,  if  any  legal 
exception  be  taken  to  its  form,  the  court  will,  as  a  favour, 
allow  a  copv  to  be  taken  of  the  part  which  it  is  material  to 
examine.  1  Lev.  68 :  1  Sid.  85 :  Hawk.  P.  C.  b.  2.  c.  39. 
§  13.  And  the  prisoner  is,  in  all  cases,  allowed  to  have  the 
record  read  over  to  him  with  sufficient  distinctness,  even  twice, 
in  English.  Id.  Ibid.  And  in  a  case  where  the  defend- 
ant's object  was  to  reverse  an  outlawry  before  conviction 
for  murder,  the  record  was  read  so  slow  as  to  afford  an 
opportunity  of  taking  it  down  in  short -hand.  Hard,  pi* 
487.  a  ;  cited  1  Chill.  C.  L.  4J)4. 

In  misdemeanors  the  defendant  is  entitled  to  a  copy  of  the 
record  as  a  matter  of  right,  without  any  application  to  the 
court.  1  Bl*  385  :  Selw.  N.  P.  952.  So  where  a  party  is 
convicted  before  a  magistrate,  he  is  entitled  to  a  copy  of  the 
conviction,  in  order  to  defend  himself  from  an  action  fur  the 
same  offence.    3  Burr*  1721* 

See  further  on  the  subject  of  indictments  at  length,  2  Hawk. 
P.  C.  c*  25.  and  the  tits,  relating  to  indictable  offences  in  this 
Diet. 

IXDICTOH.  He  that  indicteth  another  man  for  any 
offence ;  as  indictee  is  the  partv  that  is  indicted. 

INDISTANTER.     Without  delay.     Mat.  Westm.  anno 

I ND I VI  SUM.  What  two  persons  hold  in  common  with- 
out partition  ;  as  where  it  is  said  he  holds  pro  indiviw,  &c, 
Kitch.  241. 

INDOLIS.  A  studious  young  man,  or  a  youth.  Mon. 
AngL  3  lorn.  p.  120. 

IN  DO  MIT.    Boisterous  and  ungovernable.    Law  French 

Dictionary. 

INDORSEMENT,  indor$amentum.~]  Any  thing  written 
on  the  back  side  of  a  deed;  thus,  receipts  for  consideration- 
money,  and  the  sealing  and  delivery  ,  &c,  on  the  back  of  deeds, 
are  called  indorsements.    West.  Symb*  par*  2.  §  1 57* 

On  sealing  of  a  bond,  any  thing  may  be  indorsed  or  sub- 
scribed on  the  back  thereof,  as  part  of  the  condition,  and  the 
indorsement  and  that  shall  stand  together.  Moor,  679-  See 
tits.  Bond*  Condition*  An  indorsement  on  a  deed  after  it  has 
been  signed  by  the  parties,  but  written  at  the  same  time  with 
the  scaling  and  delivery,  is  part  of  the  deed.    I  Stark*  \62. 

There  is  also  an  indorsement  of  bills  or  notes,  of  what  part 
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thereof  is  paid,  and  when,  &e.,  or  for  negotiation,  by  writing 
die  payee's  name  on  the  back  of  bills  of  exchange.  Sec.  See  tit. 
jtilk  of  Exchange* 

An  indorsement  of  the  grand  jury  of  "  a  true  bill"  made 
upon  the  bill,  becomes  part  of  the  indictment,  and  renders  it  a 
complete  accusation  against  the  prisoner.  Yelr.  <)<J:  Diir.  Cow. 
Indictment  (A):  1  Ckitl.  C.  L.  324. 

INDOWMKNT.     Sec  Endowment. 

INDUCEMENT.  What  is  alleged  as  a  motive  or  incite- 
ment to  a  thing  ;  the  term  is  used  specially  in  several  cases, 
viz.  inducement  to  actions,  to  a  traverse  in  pleadings,  a  fact  or 
offence  committed,  &c.  Inducements  to  actions  need  not  have 
so  much  certainty  as  in  other  eases.  A  general  indebitatus  is 
not  sufficient,  where  it  is  the  ground  of  the  action  ;  but  where 
it  is  hut  the  inducement  to  the  action,  as  in  consideration  of 
forbearing  a  debt  till  such  a  day  (fur  that  the  parties  are 
agreed  upon  the  debt),  this  being  hut  a  collateral  promise,  is 
good  without  showing  how  due.    Cro.  Jac*  548 :  2  Mod.  ?0. 

The  cases  which  relate  to  the  necessity  of  proving  particular 
averments  (as  was  said  by  Mr.  Justice  Chambre  in  Turner  v. 
Eytis,  3  B.  P.  463.)  only  distinguish  between  that  which  is 
material  and  that  which  is  impertinent,  but  make  no  distinction 
between  that  which  is  inducement,  and  that  which  is  the  imme- 
diate cause  of  the  action.  And  in  Smith  v,  Taylor,  1  N.  R. 
210.  the  same  learned  judge  observes,  that  the  rules  of  evidence 
as  applicable  to  the  allegation  of  a  declaration,  depend  upon 
the  way  in  which  the  facts  alleged  are  introduced.  If  they  be 
mere  matters  of  inducement,  they  do  not  require  such  strict 
proof  as  those  allegations  which  are  precisely  put  in  issue 
between  the  parties ;  and  see  C  win  net  v.  Phillips,  3  T.  R. 
646.,  where  Mr.  J.  Buller  laid  down  that  averments  which 
are  mere  inducement  need  not  he  precisely  proved  ■  and  see 
J  Phili  l>.  105  ;  and  1  Stark.  En.  3QQ.  n.  (b). 

So  it  is  laid  down  that,  in  general,  traverse  is  not  to  he 
taken  on  matters  of  inducement,  that  is,  matter  brought 
forward  only  by  way  of  explanatory  introduction  to  the  main 
allegations;  hut  this  is  open  to  many  exceptions,  for  it  often 
happens  that  introductory  matter  is  in  itself  essential,  and  of 
the  substance  of  the  case,  and,  in  such  instances,  though  in 
the  nature  of  inducement,  it  mav  nevertheless  he  traversed. 
Com.  Dig.  Pleader,  G.  14;  Cro.' Eliz.  168:  I  B.  <g<  B.  531. 
See  Stephen  on  Pleading. 

A  man  ought  to  induce  his  traverse  when  he  denies  the 
title  of  another,  because  he  should  not  deny  it  till  he  show 
some  colourable  title  in  himself;  for  if  the  title  traversed  be 
found  naught,  and  no  colour  of  right  appears  for  him  who 
traversed,  there  can  be  no  judgment  given;  but  an  induce- 
ment cannot  be  traversed,  because  that  would  be  a  traverse 
after  a  traverse,  and  quitting  a  man's  own  pretence  of  title, 
and  falling  upon  another.  Cro.  265,  266:  3  Salk.  357-  An 
inducement  to  a  traverse  must  be  such  matter  as  is  good  and 
justifiable  in  law.  Cro.  Eliz.  82$).  There  is  an  inducement 
to  a  justification,  when  what  is  alleged  against  it  is  not  the 
substance  of  the  plea,  &c.  Cro.  Jac.  138 :  Moor,  84?  :  %  Nek. 
Abr,  986,    See  further  tit.  Pleading. 

INDUCIjE  LEGALES.  The  days  between  the  citation 
of  the  defendant  and  the  day  of  appearance.  Belts  Scotch 
Lair  Did,   The  days  between  the  date  and  the  return  of  a  writ. 

INDUCTION,  induct io,  i.  e,  a  leading  into.]  The  giving 
a  parson  possession  of  his  church.  After  the  bishop  hath 
granted  institution,  he  issues  out  his  mandate  to  the  arch- 
deacon to  induct  the  clerk,  who  thereupon  either  does  it  per- 
sonally, or  usually  commissions  some  neighbouring  clergyman 
for  that  purpose;  which  is  compared  to  livery  and  seisin,  as  it 
is  B  putting  the  minister  in  actual  possession  of  the  church.,  and 
ot  the  glebe  lands,  which  are  the  temporalities  of  ir.  This 
induction  is  done  in  the  following  manner: — one  of  the  clergy 
com  missioned  takes  the  parson  to  he  inducted  by  the  hand, 
lays  it  on  the  key  of  the  church,  anil  pronounces  these  words:  — 
By  virtue  of  this  commission,  I  induct  you  into  the  real  and 
actual  possession  oj  the  rectory  oj\  Cyx\,  with  all  its  appurtc- 

vol.  r. 


nances.  Then  he  opens  the  church  door,  and  puts  the  parson 
into  possession  thereof  who  commonly  toils  a  bell,  &c,  and 
thereby  shows  and  gives  notice  to  the  people  that  he  hath 
taken  corporal  possession  of  the  said  church.  If  the  key  of  the 
church  door  caunoi  k>  had.  the  clerk  to  be  inducted  mav  lay 
his  hand  on  the  ring  of  the  door,  the  latch  of  the  church  gate, 
on  the  church  wall,  eve,  and  either  of  these  is  sufficient:  also 
induction  may  be  made  by  delivery  of  a  clod,  or  turf  of  the 
!  glebe,  &c.  Ordinarily,  the  bishop  is  to  direct  his  mandate  to  the 
archdeacon,  as  being  the  person  who  ought  to  induct  or  give 
possession  unto  the  clerks  instituted  to  any  churches  within 
his  archdeaconry;  but  it  is  said,  the  bishop  may  direct  his 
mandate  to  any  other  clergyman  to  make  induction.  See  sua. 
38  Ed.  3.  s.  2.  c.  3.  And  by  prescription,  others,  as  well  as 
archdeacons,  may  make  inductions.    Pais.  Counsel.  S.  See 

I  Com.  39  U 

An  Induction  made  by  the  patron  of  the  church  is  void  ; 
but  bishops  and  archdeacons  may  induct  a  clerk  to  the  bene- 
fices of  which  they  are  patrons,  by  prescription,  &e.  1  {  PI.  4.  7. 
The  dean  and  chapter  of  cathedral  churches  are  to  induct 
prebends;  though  it  hath  been  held,  if  the  bishop  doth  induct 
a  prebend,  it.  may  be  good  at  the  common  law.    1J  //.  4r  7; 

II  /A  6.  In  some  places  a  prebend  shall  be  in  posses- 
sion, without  any  induction,  as  at  Westminster,  where  the 
king  makes  collation  by  his  letters  patent.  If  the  king  grants 
one  of  his  free  chapels,  the  grantee  shall  be  put  in  possession 
by  the  sheriff"  of  the  county,  and  not  by  the  bishop. 

I'm  no  ind i.:cui,n  i>  necessary  to  a  donative,  where  the  patron 
by  donation  in  writing  puts  the  clerks  into  possession,  without 
presentation,  & c.  11  II ,  4.  J.  If  the  authority  of  the  person 
who  made  the  mandate  for  induction  determines,  by  death  or 
removal,  before  the  clerk  is  inducted,  the  induction  afterwards 
will  be  void ;  as  where,  before  it  is  executed,  a  new  bishop  is 
consecrated,  ike.  But  if  the  archbishop,  during  the  vacancy  of 
a  see,  as  guardian  of  the  spiritualities,  issue  a  mandate  to 
induct  a  clerk  to  a  church,  it  is  good,  though  not  executed 
before  there  is  a  new  bishop,    2  Lev*  299 :  1  Fentr.  SO9. 

Induction  is  the  investiture  of  the  temporal  part  of  the 
benefice,  as  institution  is  of  the  spiritual.  And  when  a  clerk 
is  presented,  instituted,  and  inducted,  into  a  rectory,  he  is  then, 
and  not  before,  in  full  and  complete  possession,  and  is  called  in 
law  persona  impersonal  a,  or  parson  imparsonee.  Co.  Lit.  300: 
1  Comm.  391  ► 

Induction  is  a  temporal  act ;  and  if  the  archdeacon  refuse  to 
induct  a  parson,  or  to  grant  a  commission  to  others  to  do  it, 
action  on  the  case  lies  against  him,  on  which  damages  shall  he 
recovered;  he  may  likewise  be  compelled,  by  sentence  in  the 
Ecclesiastical  Court,  to  induct  the  clerk,  and  shall  answer  the 
contempt,    3L2  Rip.  lLiS, 

Jt  is  induction  which  makes  the  parson  complete  incumbent, 
and  fixes  the  freehold  in  him  ;  and  a  chinch  is  full  by  induc- 
tion, which  cannot  be  avoided  but  by  (pi are  impedit  at  common 
law-  4  Rep.  7f):  Plowd.  5%Q\  Hob.  15.  A  bishop  sued  in 
the  Court  of  Audience,  to  repeal  an  institution,  after  induction 
had,  and  a  prohibition  was  granted ;  because  an  institution  is 
examinable  in  tb<  Sphitual  Court  after  induction,  but  then  a 
qttttre  impedit  lies.  Moor,  860.  It  is  not  the  admission  and 
institution,  but  the  induction  to  a  second  benefice,  which  makes 
the  first  void,  in  case  of  pluralities,  &c.  Moor,  12,  See  this 
Diet,  tit  Advowmns  Parson. 

I N  D  U  LG  E  N  C  ES.  A  ccording  to  the  docl  Hue  of  the  Romish 
church,  ail  the  good  works  of  the  saints,  over  and  above  those 
which  were  necessary  towards  their  own  justification,  together 
with  the  infinite  merits  of  Jesus  Christ,  are  deposited  in  one 
inexhaustible  treasury.  The  keys  of  this  were  committed  to 
St.  Peter,  and  to  his  successors  the  popes,  who  may  open  it  at 
pleasure,  and  by  transferring  a  portion  of  this  superabundant 
merit  to  any  particular  person,  fur  a  sum  of  money ,  may  convey 
to  him  either  the  pardon  of  his  own  sins,  or  a  release  for  any 
one  in  whom  he  is  interested,  from  the  pains  of  purgatory. 
Such  indulgences  were  first  invented  in  the  eleventh  century 
4  ir 
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INFANT,  I 


by  Urban  IL    Robertsons  Char.  V.  ii,  79-    See  the  25  //.  8. 
c.  21.  §  27- 

IN  ESSE,  in  being7\  The  learned  make  this  distinction 
between  things  in  esse  and  in  posse  ;  a  thing  that  is  not,  but 
may  be,  they  say  is  in  posse  or  in  potent  id  ;  bat  what  is  appa- 
rent and  visible,  they  allege  is  in  esse,  viz.  that  it  has  a  real 
being,  whereas  the  other  is  casual,  and  but  a  possibility.  A 
child  before  he  is  born,  is  a  thing  in  posse ;  after  he  is  born, 
and  for  many  legal  purposes  after  he  is  conceived,  he  is  said  to 
be  in  esse,  or  actual  being.    See  tit.  Posthumous  Children. 

INEWAKDUS,  inwardus.~\  A  guard,  a  watchman,  one  set 
to  keep  watch  and  ward.    Lib.  Domesday,  Che  nth.  Heref 

INFALISTATUS.  This  word  occurs  only  in  Ralph  de 
Hengham,  Summo  parva,  cap.  3.  recapitulating  the  several 
punishments  for  felony*  Mr,  Sclden,  in  his  notes  on  that 
author,  says,  "  It  appears  that  several  customs  of  places  made 
in  those  days  capital  punishments  several.  But  what  is  infalis- 
tatus?  In  regard  of  its  being  a  custom  used  in  a  port  town,  I 
suppose  it  was  made  out  of  the  French  word  falize,  which  U/ine 
sand  by  the  water  side,  or  a  bank  of  the  sea.  In  this  sand  or 
bank  it  seems  their  execution  at  Dover  was."  The  elaborate  l)n 
Fresne  condemns  this  derivation  and  this  sense  of  the  word, 
but  vet  gives  no  better.  Therefore  (till  we  have  more  au- 
thority J  we  may  conclude  that  infalistatus  did  imply  some 
capital  punishment  inflicted  on  the  sands  or  sea- shore:  perhaps 
infalistatio  wTas  exposing  the  malefactor  to  be  laid  bound  upon 
the  sands,  till  the  next  full  tide  carried  him  away  ;  of  which 
custom  there  is  some  dark  tradition.  The  penalty  took  its 
name  from  the  Norman  falese,falesia,  which  signified  not  only 
the  sands,  but  rather  the  rocks  and  cliffs  adjoining  or  impend- 
ing on  the  sea- shore.  Cowel.  See  the  like  use  of  Jalesia  in 
Man.  AngL  torn.  2.  p.  165.  b. 

INFAMY.  As  to  persons  disqualified  by  infamy  from  being 
witnesses,  see  tit.  Evidence,  II* 

INFAMOUS  CRIME.  By  7  and  8  G.  4.  c.  29-  §  7. 
offenders  who  shall  by  intimidating  another,  by  threatening 
to  accuse  him  of  any  infamous  crime,  extort  or  gain  from  such 
partv,  money,  chattel,  or  valuable  security,  are  guilty  of  robbery, 
and  shall  suffer  death. 

In  Hickman  s  case,  R.  <$■  M.  34.  it  was  held  by  the  judges, 
that  When  a  statute  inflicted  punishment  for  falsely  accusing 
another  of  an  infamous  crime,  such  crimes  only  were  to  be 
deemed  infamous  as  subjected  a  man  to  infamous  punish- 
ment, or  incapacitated  him  from  being  a  witness ;  and  therefore 
a  threat  to  accuse  a  man  of  having  made  overtures  to  a  pri- 
soner to  commit  sodomy  with  him,  did  not  amount  to  a  threat 
to  charge  him  with  an  infamous  crime. 

But  by  §  9-  of  the  above  statute,  buggery  and  assaults  with 
intent  to  commit  such  crime,  and  every  attempt  or  endeavour  to 
commit  it,  or  solicitation,  persuasion,  promise,  or  threat,  ottered 
or  made  whereby  to  move  or  induce  men  to  commit  or  permit 
the  said  crime,  shall  be  deemed  an  infamous  crime  within 
the  meaning  of  the  act. 

As  to  sending  letters  threatening  to  accuse  of  any  such  crime 
with  intent  to  extort  money,  see  §  8.  of  the  above  act,  under 
tit.  Threats. 

INFANGTHEF,  INFANGENETHEOF,  from  Sax. 
fang  or  fangen,  i.  e,  capere,  and  theof  fur.~\  A  privilege  or 
liberty  granted  unto  lords  of  certain  manors,  to  judge  any  thief 
taken  within  their  fee.  Bract,  lib.  3.  c.  35.  In  some  ancient 
charters  it  appears  that  the  thief  should  be  taken  in  the  lord- 
ship, and  with  the  goods  stolen,  otherwise  the  lord  had  no 
jurisdiction  to  try  him  in  his  court :  though  by  the  laws  of  King 
Edward  the  Confessor,  he  wTas  not  restrained  to  his  own  people 
or  tenants,  but  might  try  any  man  who  wTas  thus  taken  in  his 
manor :  it  is  true  afterwards,  the  word  infangikef  signified 
Latro  captus  in  terra  alicujus  scistttis  de  aliqito  Latrocinio  de 
suis  propriis  homtnibus.  See  slat.  1  and  2  P.  §  M.  c.  15.  The 
franchises  of  infangthef  and  outfangthef,  to  be  heard  and  deter- 
mined in  court-barons,  are  antiquated,  and  long  since  gone* 
2  Inst*  31.    The  word  is  sometimes  preceded  by  an  H. 


INFANT,  infans.~\  A  person  under  twenty-one  years  of 
age:  whose  acts  are  in  many  cases  either  void  or  voidable. 
Co.  Lit.  lib.  1.  cap.  21.  lib.  2.  cap.  28. 

L  The  several  Ages  distinguished  by  Law  for  various 
Purposes,  and  herein  of  Criminal  Acts  committed 
by  Infants. 

II.  Who  are  subject  to,  or  free  from,  the  Incapacities  of 
Minors  ;  and  of  Infants  in  ventre  sa  mere. 

III.  Of  the  Trial  of  Infancy. 

IV,  Of  what  Offices,  Trusts,  and  Functions,  an  Infant  is 

capable. 

Y.  Of  the  Civil  Acts  of  an  Infant,  and  how  far  they  are 

good,  voidable,  or  void,  &c. 
VI.  Of  an  Infant*  s  Liability  on  Contracts  for  Necessaries, 

and  other  Contracts. 
VIE  Of  an  InfanCs  Power  to  enforce  Contracts. 
VI IE  How  an  Infant  may  be  sued  and  may  sue. 
IX.  Of  his  Liability  for  Torts, 

E  E  Though  a  person  is  styled  in  law  an  infant,  till  attaining 
the  age  of  twenty -one  years,  which  is  termed  his  full  age,  yet 
there  are  many  actions  wdiich  he  may  do  before  that  age,  and 
for  which  various  times  or  ages  are  appointed.  Thus,  a  male 
at  twelve  years  old  may1  take  the  oath  of  allegiance  ;  at  four- 
teen he  is  at  years  of  discretion,  and  therefore  may  disagree  or 
consent  to  marriage  (see  post) ;  may  choose  his  guardian;  and 
if  his  discretion  be  actually  proved,  may  make  his  testament  of 
his  personal  estate ;  at  seventeen  might,  previous  to  the  38  G.  3. 
c*  87*  have  been  an  executor;  and  at  twenty-one  is  at  his 
own  disposal,  and  may  alien  his  lands,  goods,  and  chattels. 
A  female  also,  at  seven  years  of  age,  may  be  betrothed  or 
given  in  marriage ;  at  nine  is  entitled  to  dower ;  at  twelve  is  at 
years  of  maturity,  and  therefore  may  consent  or  disagree  to 
marriage  (see  post),  and  if  proved  to  have  sufficient  discretion, 
may  bequeath  her  personal  estate ;  at  fourteen  is  at  years  of 
legal  discretion,  and  may  choose  a  guardian ;  at  seventeen 
might,  before  the  above  statute,  have  been  an  executrix; 
and  at  twenty-one  may  dispose  of  herself  and  her  lands:  so 
that  full  age,  in  male  or  female,  is  twenty -one  years ;  which 
age  is  completed  on  the  day  preceding  the  anniversary  of  a 
persons  birth.  Salk.  44.  GLZ5:  Ld.  Rayni.  480.  IO96:  I  Bro. 
P.  C.  468.  (Svo.  edit.)  Toder  v.  Sansam,  If,  therefore,  one 
is  born  on  the  1st  of  January,  he  is  of  age  to  do  any  legal  act 
on  the  morning  of  the  last  day  of  December,  though  he  may 
not  have  lived  twenty-one  years  by  near  forty-eight  hours; 
the  reason  is,  that  in  law  there  is  no  fraction  of  a  day,  and  if 
the  birth  were  011  the  first  second  of  one  day,  and  the  act  on 
the  last  second  of  the  other,  then  twenty-one  years  would  be 
complete  ;  and  in  law  it.  is  the  same,  whether  a  thing  is  done 
upon  one  moment  of  the  day  or  another ;  and  hence  probably 
originated  the  distinction  of  a  year  and  a  day,  &c,  by  which  is 
meant  a  year  complete  in  common  acceptation. 

From  the  observations  made  on  the  daily  actions  of  infants, 
as  to  their  arriving  at  discretion,  the  laws  and  customs  of  every 
country  have  fixed  upon  particular  periods,  on  which  they  are 
presumed  capable  of  acting  with  reason  and  discretion ;  in  our 
law  the  full  age  of  man  or  woman  is  twrcnty-one  years.  3  New 
Ab.  113. 

Therefore,  if  one  under  the  age  of  twenty-one  years  makes 
his  will,  and  thereby  devises  his  lands,  and  after  attains  the 
age  of  twenty-one  years  and  dies,  without  making  a  new  publi- 
cation thereof,  this  devise  is  void.  Dyer,  143:  Ilaym.  84: 
1  Sid.  1 62. 

Though  a  person  under  the  age  of  twenty-one  cannot 
directly  dispose  of  his  lands,  yet  as  one  under  that  age  may 
(pursuant  to  the  statute  12  Car.  2.  c.  24.)  dispose  of  the 
custody  of  his  infant  child,  it  is  said,  such  disposition  draws 
after  it  the  land,  Sec.  as  incident  to  the  custody.    Faugh.  178. 

The  reason  why  an  infant  male  at  fourteen,  and  female  at 
twelve,  may  dispose  of  their  personal  estate  at  those  ages  is, 


that  the  common  law  has  appointed  no  time,  being  a  matter 
cognizable  in  the  Spiritual  Court,  which  herein  proceeds  ac- 
cording to  the  civil  law ;  by  which  law  infants  at  those  ages 
are  presumed  to  have  sufficient  discretion  to  make  such  dispo- 
sition ;  therefore  their  testaments  in  these  cases  are  not  to  be 
set  aside,  or  controlled  in  Chancery,  or  the  temporal  courts. 
%  Mod.  315:  2  Jones,  210:  Comb,  50:  1  Veriu  46*9  !  Preced. 
Chan.  SI 6. 

Though  the  age  of  consent  to  a  marriage  in  an  infant  male  is 
fourteen,  and  in  a  female  twelve,  yet  they  may  marry  before, 
and  if  they  agree  thereto  when  they  attain  these  ages,  the  I 
marriage  is  good,  but  they  cannot  disagree  before  then ;  and  if  j 
one  of  them  be  above  the  age  of  consent,  and  the  other  under 
such  age,  the  party  so  above  the  age  may  as  well  disagree  as 
the  other;  for  both  must  be  bound  or  neither.  Co.  Lit.  33.  78, 
7J):  2  Imt-  434:  3  Inst.  88,  89:  6  Co.  22:  7  Co.  43  :  ljioh 
Abr.  540,  341. 

But  though  the  party  above  age  may  as  well  disagree  as 
the  other,  yet  it  is  said  that  the  party  cannot  do  it  before  the 
other  arrives  at  the  proper  age ;  also  it  is  said  to  have  been  ad- 
judged, that  if  a  man  marries  a  woman  that  is  within  the  age 
of  twelve  years,  and  after  the  woman  at  eleven  years  of  age 
disagrees  to  the  marriage,  and  after  the  husband  takes  another 
wife,  and  hath  issue  by  her,  that  this  is  a  bastard  ;  for  ike 
Jirst  marriage  continues  notwithstanding  the  disagreement  of 
the  woman  ;  for  she  cannot  disagree  within  the  age  of  twelve 
years,  and  so  her  disagreement  is  void.  Co.  Lit.  79  •  1  Rol. 
Ab.  341. 

If  a  man  marries  a  woman  who  is  within  the  age  of  t  welve 
years,  and  after  the  feme  covert  within  the  age  of  consent 
disagrees  to  the  marriage,  and  after  the  age  of  twelve  years 
marries  another,  the  first  marriage  is  absolutely  dissolved,  so 
that  he  may  take  another  wife ;  for  though  the  disagreement 
within  the  age  of  consent  was  not  sufficient,  yet  her  taking 
another  husband  after  the  age  of  consent  affirms  the  disagree-  | 
tiient }  and  so  the  marriage  avoided  ab  initio.  I  llol.  Ahr.  341.  ] 
See  the  case  of  Mr.  Fitzgerrard,  Lord  Decius,  and  Mr.  Vii- 
lers,  3  New  Abr.  119,  120,  See  also  1  Inst.  S3:  1  Rol.  Ab. 
340:  Dyer,  369:  Moore,  575  :  1  Rol.  Abr.  341 :  1  Inst.  79- 
7  Co.  Keen's  case :  6  Co*  Abrosia  George's  case :  7  H.  6.  1 1 : 
6  Co,  22. 

At  common  law,  if  both  parties  were  of  the  age  of  consent, 
their  marriage  was  valid  without  the  concurrence  of  any  other 
persons;  but  by  various  statutes  now  repealed,  and  by  the 
present  Marriage  Act,  4  G.  4.  c.  7 6-  the  consent  of  parents  or 
guardians,  or  of  the  Court  of  Chancery,  is  requisite,  where 
either  of  the  parties  is  under  twenty-one,  and  has  not  been 
previously  married.    See  further  tit.  Marriage, 

At  common  law  an  infant  at  fourteen  was  out  of  ward  of 
guardian  in  socage,  to  choose  a  guardian  ;  and  at  fifteen  to 
have  had  aid  pur  fair  Fitz.  Chevalier.  Co.  Lit.  98.  b  s  Hob. 
225. 

The  authority  of  a  guardian  in  socage  ceases  at  the  age  of 
fourteen,  at  which  age  the  infant  may  call  his  guardian  to  an 
account,  and  may  choose  a  new  guardian.  Lit.  sect.  103:  Co. 
Lit.  75:  2  Inst.  135. 

One  within  the  age  of  twenty- one  years  may  do  homage,  but 
not  fealty;  because,  in  doing  of  fealty  he  ought  to  be  sworn, 
which  an  infant  cannot  be.    Co.  Lit.  65.  b:  2  Inst.  11. 

An  infant  at  the  age  of  seventeen  may  be  a  procurator  as 
well  as  executor  ,*  and  in  this  both  the  civil  and  common  law 
agree.  5  Co.  29-  6:  Off.  Ex.  307  :  1  Hal.  Hist.  P.  C.  17- 

Now  by  the  SB  G.  3.  c.  87-  §  6,  7-  an  infant  is  incapable 
of  acting  as  an  executor  until  he  attain  twenty-one*  See  tit. 
Executor?  II. 

By  the  custom  of  gavelkind,  an  infant  at  the  age  of  fifteen 
is  reckoned  at  full  age  to  sell  his  lands  ;  and  this  seems  to  have 
been  taken  from  the  civil  law,  which  reckons  fourteen  the 
(Etas  pubertatis  ;  for  they  reckoned  that  though  the  infant  had 
ended  his  years  of  guardianship  at  fourteen,  yet  he  might  not 


have  completed  his  account  with  his  guardian  till  the  age  of 
fifteen,  and  that  was  esteemed  to  be  the  age  when  he  was  com- 
pletely out  of  guardianship ;  therefore  at  this  age  he  was 
allowed  to  sell  the  lands  descended  to  him  ;  but  in  this  the 
customs  of  England  differ  from  the  civil  law  ;  for  the  civil  law 
does  not  allow  of  this  disposition  till  the  age  of  twenty-five ; 
therefore  this  must  have  been  allowed  by  the  old  Saxon  law, 
because  they  thought  that  much  time  was  lost,  if  the  infant 
could  only  use  his  own  estate  without  being  able  to  dispose  of 
it  in  a  way  of  traffic,  or  in  marriage,  till  twenty-five ;  there- 
fore they  allowed  the  infant  to  sell  (but  under  great  limita- 
tions and  restrictions,  that  he  might  not  be  defrauded) ;  and 
by  this  means  they  thought  there  was  sufficient  provision  made 
for  the  necessity  of  commerce.  Lamb.  624,  625.  See  tit. 
Gavelkind. 

Also,  by  custom  in  some  places,  an  infant  seised  of  lands  in 
socage  may,  at  the  age  of  fifteen  years,  make  a  lease  for  years, 
which  shall  bind  him  after  he  comes  of  age;  for  the  custom 
makes  fifteen  his  full  age  to  that  purpose.    Co.  Lit.  45.  b. 

Also,  by  the  custom  of  London,  an  infant  unmarried,  and 
above  the  age  of  fourteen,  if  under  twenty -one,  may  bind  him- 
self apprentice  to  a  freeman  of  London,  by  indenture  with 
proper  covenants ;  which  covenants ,  by  the  custom  of  London, 
shall  be  as  binding  as  if  he  were  of  full  age.  Moore,  134: 
2  Buts.  192:  2  RoL  Rep.  305:  Palm.  36l  :  1  Mod.  271.  See 
slats.  5  Eliz.  c.  4:  43  Eliz.  c.  2 :  and  this  Diet.  tit.  Apprentice. 

2.  With  regard  to  capital  crimes,  the  law  is  still  more  minute 
and  circumspect,  distinguishing  with  greater  nicety  the  several 
degrees  of  age  and  discretion.  By  the  ancient  Saxon  law,  the 
age  of  twelve  years  was  established  for  the  age  of  possible  dis- 
cretion, when  first  the  understanding  might  open.  LL.  Athel* 
stan,  Wilk.  65.  From  thence  till  the  offender  was  fourteen,  it 
was  cetas  pubertate  proxima,  in  which  he  might  or  might  not  be 
guilty  of  a  crime,  according  to  his  natural  capacity  or  incapacity. 
This  was  the  dubious  stage  of  discretion:  but,  under  twelve, 
it  was  held  that  he  could  not  be  guilty  in  will,  neither  after 
fourteen  could  he  be  supposed  innocent  of  any  capital  crime 
which  he  in  fact  committed.  But  by  the  law  as  it  now  stands, 
and  has  stood  at  least  ever  since  the  time  of  Fdward  III.  the 
capacity  of  doing  ill,  or  contracting  guilt,  is  not  so  much 
measured  by  years  and  days,  as  by  the  strength  of  the  delin- 
quent's understanding  and  judgment.  For  one  lad  of  eleven 
years  old  may  have  as  much  cunning  as  another  of  fourteen; 
and  in  these  cases  our  maxim  is,  that  "  malithi  supplet  affa(em." 
Under  seven  years  of  age,  indeed,  an  infant  cannot  be  guiltv  of 
felony;  Mir.  c.  4.  §  15:  1  Hal.  P.  C.  27  :  Plowd.  19;  for 
then,  by  presumption  in  law,  he  cannot  have  discretion;  and, 
in  fact,  a  felonious  discretion  is  almost  an  impossibility  in 
nature,  and  no  averment  shall  be  received  against  that  pre- 
sumption ;  but  at  eight  years  old,  he  may  be  guilty  of  felony. 
Dalt.  Jus.  C.  1  17-  Also,  under  fourteen,  though  an  infant 
shall  be  prima  facie  adjudged  to  be  doti  incapax  ;  yet  if  it 
appear  to  the  court  and  jury  that  he  was  doli  capax,  and  could 
discern  between  good  and  evil,  he  may  be  convicted  and  suffer 
death.  Thus  a  girl  of  thirteen  has  been  burnt  for  killing  her 
mistress;  and  one  boy  of  ten,  and  another  of  nine  years  old, 
who  had  killed  their  companions,  have  been  sentenced  to  death, 
and  lie  of  ten  years  actually  hanged,  because  it  appeared  upon 
their  trials,  that  the  one  hid  himself,  and  the  other  hid  the 
bodv  be  had  killed  ;  which  hiding  manifested  a  consciousness 
of  guilt,  and  a  discretion  to  discern  between  good  and  evil, 
1  Hah  P-  C.  l2G ,  27.  And  there  was  once  an  instance,  where 
a  boy  of  eight  years  old  was  tried  at  Abington  for  firing  two 
barns;  and  it  appearing  that  he  had  malice,  revenge,  and  cun- 
ning, he  was  found  guilty,  condemned,  and  hanged  accord- 
ingly. Emlyn  on  1  Hal.  P.  C.  25.  Thus  also,  at  the  assizes 
for  Bury,  in  the  year  1?4S,  one  William  York,  a  boy  of  ten 
years  old,  was  convicted  on  his  own  confession  of  murdering 
his  bed-fellow  :  there  appearing  in  his  whole  behaviour  plain 
tokens  of  a  mischievous  discretion;  and,  as  sparing  this  boy 
4  u  2 
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merely  on  account  of  his  tender  years  might  be  of  dangerous 
■consequences  to  the  public,  by  prohibiting  a  notion  that  chil- 
dren might  commit  such  atrocious  crimes  with  impunity,  it 
was  unanimously  agreed  by  all  the  judges,  that  he  was  a 
proper  subject  ot' capital  punishment.  Foster,  ~2.  But  in  all 
such  cases,  the  evidence  of  that  malice,  which  is  to  supply  age, 
ought  to  be  strong  and  clear  beyond  all  doubt  and  contradiction. 
4>  Comm.  22.  24. 

Lord  Hale  lavs  down  the  following  further  cautions  on  this 
subject :  —  If  the  party  be  above  twelve,  though  under  fourteen, 
and  appears  to  be  doli  capax,  and  could  discern  between  good 
and  evil  at  the  lime  of  the  offence  committed,  he  may  be  con- 
victed, and  undergo  judgment  and  execution  of  death,  though 
he  hath  not  attained  the  age  of  fourteen  ;  but  herein,  according 
to  the  nature  of  the  offence  and  circumstances  of  the  case,  the 
judge  may,  or  may  not,  in  discretion,  reprieve  him,  before  or 
after  judgment,  in  order  to  obtain  the  king's  pardon.  J  fan 
infant  be  above  seven,  and  under  twelve  years,  and  commit  a 
capital  oftenee,  prima  facie,  he  is  to  be  judged  nut  guilty,  and 
to  be  found  so;  because  he  is  supposed  not  of  discretion  to 
judge  between  good  and  evi] :  yet  if  it  appear,  by  strong  and 
pregnant  evidence  and  circumstances ,  that  he  had  discretion  to 
judge  between  good  and  evil,  judgment  of  death  may  be  given 
against  hhn ;  for  malitia  snpplet  cut  at  cm  :  but  herein  the  cir- 
cumstanees  must  he  inquired  of  by  the  jury,  and  the  infant  is 
not  to  be  convicted  upon  his  confession  :  also  herein,  my  Lord 
Hale  says,  that  it  is  prudent  after  conviction  to  respite  judg- 
ment, or  at  least  execution  ;  but  that  if  lie  be  convicted,  the 
judge  cannot  discharge,  hut  only  reprieve  him  from  judgment* 
and  leave  him  in  custody  till  the  king's  pleasure  be  known. 

1  HaL  Hist,  P.  C.  26,  27. 

An  infant  under  fourteen  is  presumed  by  law  to  be  unable 
to  commit  a  rape,  and  therefore  it  seems  cannot  be  guilty  of  it ; 
and  though  in  other  felonies  malitia  supple  f  ad  a  tern  ;  yet  as  to 
this  fact,  the  law  presumes  him  impotent,  as  well  as  wanting 
discretion.    1  Hate,  630.    And  see  3  C.  #  P.  396. 

In  criminal  cases,  the  law  of  England  does  in  some  cases 
privilege  an  infant  under  the  age  of  twenty-one,  as  to  common 
misdemeanors,  so  as  to  escape  fine,  imprisonment,  and  the  like ; 
and  particularly  in  cases  of  omission,  a>  not  repairing  a  bridge, 
or  a  highway,  and  other  similar  offences;  for  not  having  the 
command  of  his  fortune  till  twenty-one,  he  \yants  the  capacity 
to  do  those  things  which  the  hiw  requires.  But  where  there 
is  any  notorious  breach  of  the  peace,  a  riot,  battery,  or  the  like, 
(which  infants,  when  full  grown,  are  at  least  as  liable  as  others 
to  commit)  ;  for  these  an  infant  above  the  age  of  fourteen  is 
equally  liable  to  suffer  as  a  person  of  the  full  age  of  twenty- 
one.    1  Hat.  P.  C\  20,  SI,  22. 

So  he  is  liable  for  perjury  and  cheating.  3  Bac.  Ab.  5$3.  And 
may  be  convicted  on  a  penal  statute.    See   4  Comm.  308 : 

2  B.  $  P.  93,  530:  8  T.  R.  545. 

Where  infants  are  prosecuted  for  misdemeanors,  it  is  the 
constant  practice  for  them  to  appear  by  attorney  in  the  Crown 
Office,    2  Ld.  Rat/m.  1284 :  Tidd,  92  :  1  Chit.  C.  L.  41  ] . 

II.  The  privilege  or  incapacity  of  infancy  does  not  extend 
to  the  king;  for  the  political  rules  of  g( >vern in ent  have  thought 
it  necessary,  that  he  who  is  to  govern  the  whole  kingdom 
should  never  be  considered  as  a  minor,  incapable  of  governing 
himself  and  his  affairs.    Co.  Lit.  43 :  Dj/er,  20<).  b. 

Therefore,  if  the  king  within  age  make  any  lease  or  grant, 
he  is  bound  presently,  and  cannot  avoid  them,  either  during 
his  minority,  or  when  he  comes  of  full  age.  Pforvd.  213.  a.  : 
5  Co.  27  :  7  Co.  12.  So,  if  the  king  aliens  laud  which  he  had 
by  descent  from  his  mother,  he  shall  not  defeat  it,  by  reason 
that  he  was  within  age  at  the  time  of  the  alienation ;  for 
his  body  politic,  which  is  annexed  to  his  body  natural,  takes 
away  the  imbecility  of  the  natural  body,  and  draws  it,  and  all 
the  effects  thereof,  to  itself;  tptia  magis  dig  nam  trahit  ad  se 
minus  dignum.    See  Plowd.  2 1 3,  21 4. 


So  if  the  king  consent  to  an  act  of  parliament  during  his 
minority,  yet  he  cannot  after  avoid  this  act ;  because  the  king, 
as  king,  cannot  be  a  minor ;  for  as  king  he  is  a  body  politic. 
'  Co.LiL  43:  1  Rol  Ab.  7&& 

Also  the  acts  of  a  mayor,  and  commonalty,  shall  not  be 
avoided,  by  reason  of  the  nonage  of  the  mayor.  Cro.  Cur. 
557  :  5  Co.  27. 

Although  a  duke,  earl,  or  the  like,  be  but  a  minor,  or  not 
above  ten  years  of  age,  in  the  custody  and  in  the  family  of 
another  nobleman,  who  may  and  doth  retain  chaplains,  vet  he 
may  qualify  chaplains  to  hold  two  benefices  with  cure,  as  if 
he  was  of  full  age.    4  Co.  11 

An  infant  in  gavelkind  shall  have  his  age,  and  all  other 
privileges  of  the  infant  at  common  law;  because,  though  he 
hath  the  privilege  of  alienation  at  fifteen,  yet  that  doth  not 
take  from  him  any  privilege  he  had  before  at  common  law. 
1  Bot.  Ab.  144. 

A  bastard  being  impleaded  shall  have  his  age  :  for  that 
dilatory  plea  must  be  determined  before  the  pleas  in  chief  can 
come  on  ;  so  that  the  plea  of  infancy  will  stay  the  suit  before 
it  can  be  inquired  whether  he  is  or  is  not  a  bastard,  Co.  Lit. 
244.  b. 

An  infant  in  ventre  sa  mere,  or  in  the  mother's  womb,  is  sup- 
posed, in  law,  to  be  born  for  many  purposes.  It  is  capable  of 
having  a  legacy,  or  a  surrender  of  a  copyhold  estate  made  to  it. 
(See  post  this  division.)  It  may  have  a  guardian  assigned  to  it ; 
and  it  is  enabled  to  have  an  estate  limited  to  its  use,  and  to 
take  afterwards  by  such  limitation,  as  if  it  were  then  actually 
born.  Stat.  10  and  11  W.  3.  c.  \6:  1  Comm.  130.  See  this 
Diet,  tit.  Posthumous  Children. 

A  child  in  ventre  sa  mere  may  be  appointed  executor,-  also  if 
there  are  two  or  more  at  a  birth,  they  shall  be  joint  executors, 
or  joint  legatees  of  the  thing  bequeathed.  Godolpk.  Or ptu 
Leg.  102. 

If  there  be  a  bastard  eigne  and  mutter  puisne,  and  the  bastard 
enters,  and  dies  seised,  his  issue  shall  inherit  the  lands,  and 
exclude  the  mulier  for  ever;  but  in  this  case  if  the  bastard  had 
died  leaving  is>ue  in  ventre  sa  mere,  and  the  mulier  had 
entered,  and  then  a  son  is  born,  yet  he  cannot  enter  upon  the 
mulier  ;  herein  our  law  differs  from  the  civil  law  :  for  our  law 
requires  an  immediate  descent,  which  cannot  be  before  the 
person  is  in  esse  ;  also  by  our  law  the  freehold,  cannot  be  in 
abeyance.     Co  Lit.  244. 

A  devise  of  lands  to  an  infant  in  ventre  sa  mere  is  good, 
and  the  freehold  shall  not  be  in  abeyance,  but  shall  descend  to 
the  heir  at  law  in  the  mean  time.  Though  formerly  it  was 
doubted,  f  ide  11  HA)S  13;  Bro.  Devise,  31 :  Moor,  1?7. 
637:  2  Buls.  273:  Cro.  Eliz.  423:  1  Lev.  1S5  :  I  Sid.  158 1 
Raym.  ]63:  1  Keh.  85:  I  SalL  23]  :  2  Mod.  <J. 

However,  all  the  books  agree,  that  a  devise  to  an  infant 
when  he  shall  be  bom,  or  when  God  shall  give  him  birth,  is  good, 
as  an  executor  u  devise,  and  that  the  freehold  shall  descend  to 
the  heir  at  law  in  the  mean  time,  i  Sid.  153:  1  Lev.  135: 
Raipn.  \C)3:  S.  C.  Snow  v.  Cutler.  It  may  be  devised  to 
Trustees. 

So  it  is  clear,  that,  if  land  be  devised  for  life,  the  re- 
mainder to  a  posthumous  child,  this  is  a  good  contingent  re- 
mainder ;  because  there  is  a  person  in  being  to  take  the  par- 
ticular estate;  and  if  the  contingent  remainder  vests  during 
the  continuance  of  the  particular  estate,  or  eo  instant e  that  it 
determines,  it  is  sufficient.  Moor.  637 :  3  Lev.  408  :  4  Mod. 
35$:  1  Salk.  22?  :  Carth.  SOflt,  See  this  Diet  tits.  Remainder, 
Estate,  Posthumous  Child,  Executory  Devise. 

Also  it  seems  agreed,  that  a  man  may  surrender  copyhold 
lands  immediately  to  the  use  of  an  infant  in  ventre  sa  mere  ; 
for  a  surrender  is  a  thing  executory,  and  nothing  vests  before 
admittance;  and  therefore,  if  there  be  a  person  to  take  at  the 
time  of  the  admittance,  it  is  sufficient,  and  not  like  a  grantor 
at  common  law,  which,  putting  the  estate  out  of  the  grantor, 
must  be  void  if  there  be  nobody  to  take.  1  Rol.  Rep.  10[).  \3g: 
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2  Bulst.  273 :  Co.  Copyh. :  and  see  Moor,  637 :  and  this  Diet, 
tit.  Copt/hold. 

If  a  usurpation  be  had  on  one  in  ventre  sa  mere,  at  the  next 
turn  after  his  birth,  he  shall  be  relieved  011  the  statute  of 
fVcsitU,  2.  cap,  5.    Hob.  240. 

An  infant  in  ventre  sa  mere  may  have  a  distributive  share  of 
intestate  property  even  with  the  half  blood.  1  Fes,  81.  It  is 
capable  of  taking  a  devise  of  lands.  See  ante,  and  2  Atk.  117: 
1  Freem,  244.  293.  It  takes,  under  a  marriage  settlement,  a 
provision  made  for  children  Jiving  at  the  death  of  the  father, 
1  Fes.  85.  And  it  has  lately  been  decided,  that  marriage,  and 
the  birth  of  a  posthumous  child,  amount  to  revocation  of  a  will 
executed  previous  to  the  marriage.  .3  3T.  R.  49.  It  takes  lands 
by  descent,  though,  in  that  case,  the  presumptive  keia?  may 
enter  and  receive  the  profits  for  his  own  use  till  the  birth  of  the 
child,  which  seems  to  be  the  only  interest  it  lo>es  by  its  ^na- 
tion. 3  IVilw  ,32  (j.  See  this  Diet,  tits*  Descent,  Posthumous 
Children. 

11 L  Infancy  is  to  be  tried  by  inspection  of  the  court,  or  by 
jurv :  and  herein  it  is  laid  down  as  a  rule  in  some  books,  that 
wheresoever  it  is  alleged  upon  the  pleading,  that  the  party 
was  and  yet  is  under  age,  there  it  shall  be  tried  by  inspection ; 
hut  where  the  infant  is  of  full  age  at  the  time  of  the  plea, 
there  it  shall  be  tried  per  pais.     1  Lev.  142:   I  Sid.  ,'321: 

1  Keh  796:  Cro.  Jac.  59.  581. 

But  as  to  judicial  acts,  or  acts  done  by  an  infant  in  a  court 
of  record,  and  which  he  is  allowed  to  avoid,  the  trial  thereof 
must  be  by  inspection ;  therefore,  if  an  infant  has  levied  a  fine, 
he  must  reverse  it  by  the  writ  of  error:  and  this  must  be 
brought  during  his  minority,  that  the  court  may  by  inspection 
determine  the  ajje  of  the  infant.    Co.  IJt.  380  :  Moor,  ?(i  ; 

2  Bd.  Ab.  15:  2  Inst.  483  :  2  Bulst.  320 :  12  Co.  122. 

If  an  infant  brings  a  writ  of  error  to  reverse  a  fine  for  his 
nonage,  and,  after  inspection  and  proof  of  infancy,  by  wit- 
nesses, dies  before  the  fine  is  reversed,  his  heir  may  reverse  it ; 
because  the  court,  having  recorded  the  nonage  of  the  cognizor, 
ought  to  vacate  his  contract  when  he  appeared  to  be  under  a 
disability  at  t  lie  time  be  entered  in  to  it.  Co.  Lit.  3  80 :  Moor,  1 22. 

An  infant  acknowledged  a  line,  and  the  cognises  omitting 
to  have  the  line  tngrossed  till  he  came  of  age,  in  order  to  pre- 
vent the  infant  from  bringing  a  writ  of  error ;  yet  the  court 
upon  view  of  the  conusance  produced  by  the  infant,  and  upon 
his  prayer  to  be  inspected  and  his  age  examined,  a corded  his 
nonage,  to  give  him  the  benefit  of  his  writ  of  error  which  he 
must  otherwise  lose,  his  nonage  determining  before  the  next 
term.    Moor,  189:  and  vide  Cro.  Jac.  230,  23 1. 

So  if  an  infant  has  suffered  a  common  recovery  by  appearing 
in  person,  this  must  be  reversed  during  his  minority  by  inspec- 
tion of  the  judges.  But  it  is  said,  that  if  an  infant  has  suffered 
b  recovery ,  in  which  he  appeared  by  attorney,  he  may  reverse 
it  after  his  full  age,  as  it  may  be  discovered  whether  he  was 
within  age  when  the  recovery  was  suffered  ;  because  it  may  be 
tried  per  pais  whether  the  warrant  of  attorney  was  made  by 
him  when  he  was  an  infant.     1  Sid.  321  :  1  Lev.  142. 

In  case  of  a  suit  to  reverse  a  line  for  nonage  of  the  cognizor, 
or  to  set  aside  a  statute  or  recognizance  entered  into  by  an 
infant;  here,  and  in  other  cases  of  the  likeaout,  a  writ;  shall 
issue  to  the  sheriff',  commanding  him  that  he  constrain  the  said 
party  to  appear,  that  it  may  be  ascertained  'by  the  view  of  his 
body  by  the  king's  justices,  whether  he  be  of  full  age  ov  not  ; 
"  ut  per  aspecfum  corporis  sui  const  a  re  potent  jusUciari^  nosh  is 
si  prced  ictus  A  sit  pie  me  (vJatis  nee  tie."   {)  lie  p.  31. 

i  his  question  of  nonage  was  formerly,  according  to  (Hani  it 
(/■  L'j.  c.  15.),  tried  by  a  jury  of  eight  men ;  though  now  it  is 
tried  by  inspection.  If,  however,  the  court  has,  upon  inspection, 
any  doubt  of  the  age  of  the  party  (as  may  frequently  be  the  ease), 
it  may  proceed  to  take  proofs  of  the  fact,  by  witnesses,  church- 
books,  &c. ;  and  particularly  may  examine  the  infant  himself 
upon  an  oath  of  voire  dire  (verifutctn  dicerv),  that  is,  to  make 
true  answer  to  such  questions  as  the  court  shall  demand  of  him  : 


or  the  court  mav  examine  his  mother,  his  godfather,  or  the 
like.    2  Rut.  Ab.  •>;.;. 

It  is  said,  that  in  all  cases  where  the  party  pleads  that  he  was 
within  age  at  B.,  and  alleges  a  place,  that  there  the  trial  may 
be  well  enough  where  it  is  alleged:  where  no  place  is  alleged, 
there,  in  personal  actions,  where  the  writ  is  brought :  and  in 
real  actions  where  the  right  of  the  land  lies,  and  if  not,  where 
the  action  is  brought.    Skin.  10,  11  :  Cro.  EUz.  818. 

It  is  incumbent  on  the  party  setting  up  minority  as  a 
defence,  to  prove  it.    2  Stark.  (S\  P.)  330. 

IV.  An  infant,  it  seems,  is  capable  of  such  offices  as  do 
not  concern  the  administration  of  justice,  but  only  require  skill 
and  diligence  j  and  there  be  may  either  exercise  thorn  himself 
when  of  the  age  of  discretion,  or  they  may  be  exercised  by 
deputy;  such  as  the  offices  of  park-keeper,  forester,  gaoler, 
&c.    Pfan>d.  379.  381  :  9  Co.  4S.  <)7-    See  tit.  Offices. 

But  it  is  said,  that  an  infant  is  not  capable  of  the  steward- 
ship of  a  manor,  or  of  the  stewardship  of  the  courts  of  a  bishop  ; 
because  by  intendment  of  law  he  hath  not  sufficient  knowledge, 
experience,  and  judgment,  to  use  the  office,  and  also  because  he 
cannot  make  a  deputy.  Co.  Lit.  3.  b. :  2  Rol,  Ab.  153:  March, 
41.  43:  Cro.  Eliz.  636:  Cro.  Can  556. 

Nor  can  he  be  appointed  clerk  of  the  Court  of  Uctpiests,  being 
an  office  of  public  and  pecuniary  trust.    5  B*     A*  81. 

Infancy  is  a  good  cause  of  refusal  of  a  clerk  ;  also  by  the 
statutes  13  Eliz.  c.  12.  and  13  and  14  Car.  2.  c.  4,  no  one  is  to  be 
admitted  a  deacon  unless  he  be  twenty-three  at  least,  nor  a  priest 
unless  he  be  twenty- four.    Gibs.  Cod.  1 68  :  3  Mod.  67. 

An  infant  cannot  be  an  attorney,  bailiff,  fact 01%  or  receiver. 
F.  N.  B.  IIS:  1  RoL  Ah.  117:  Co.  Lit.  172:  Cro.  FJiz. 
637'  An  infant  cannot  exercise  an  office  in  a  corporation. 
Rep.  temp.  Jlardtr.  S,  y. 

An  infant  cannot  be  a  common  informer;  for  the  18  EU21 
c.  5.  directs  that  such  shall  sue  in  proper  person,  or  by  attorney, 
which  air  infant  cannot  do.    Bult,  N<  P. 

As  to  infants  being  witnesses,  there  seems  to  be  no  fixed 
time  in  which  children  are  excluded  from  giving  evidence ;  but 
it  will  depend  in  a  great  measure  on  the  sense  and  nnder^ 
standing  of  the  child,  as  it  shall  appear  on  examination  in 
court.    See  Bull,  X.  P.  2t)3. 

In  a  criminal  case,  where  an  infant  is  a  material  witness,  it  " 
is  usual  for  the  court  to  examine  him  as  to  his  competency 
before  he  goes  before  the  grand  jury;  and  if  be  be  found  in- 
competent for  want  of  proper  instruction,  the  court  will,  in  its 
discretion,  postpone  the  trial,  in  order  that  he  may  be  instructed 
so  as  to  be  qualified  to  take  an  oath.  Neither  the  testimony 
of  the  child  without  oath,  nor  evidence  of  any  statement  made 
to  another  person,  is  admissible.  Leach's  C.  C.  L.  337 :  Philt 
on  Ev.  L& 

An  infant  cannot  be  a  juror.  Hob,  325. 
'  An  infant,  or  one  under  the  age  of  twenty-one  years,  cannot 
be  elected  a  member  of  the  House  of  Commons;  nor  can  any 
lord  of  parliament  sit  there  till  he  be  of  the  full  age  of  twt.nty- 
one  years.  2  Inst.  47-  See  tit.  Parliament.  As  to  infant 
trustees,  see  post,  V* 

If  an  infant  be  lord  of  a  manor,  he  may  grant  copyholds, 
notwithstanding  his  nonage  ;  for  these  estates  do  not  take  their 
perfection  from  the  interest  or  ability  of  the  lord  to  grant,  but 
from  the  custom  of  the  manor  by  which  they  have  been 
demised,  and  are  demisable  time  out  of  mind.  See  tit.  Copy* 
hold. 

An  infant  may  present  to  a  church;  and  here  it  is  said 
that  this  must  be  done  by  himself,  of  whatsoever  age  he  be  ; 
and  cannot  be  done  by  his  guardian,  for  the  guardian  ran 
make  no  advantage  thereof;  consequently  has  nothing  therein 
whereby  he  can  give  an  account  ;  therefore  the  infant  himself 
stall  present.  Co.  Lit.  17-  &  $9-  a:  29  Ed.  3.  <?,  5:  3  Inst. 
156-    See  further,  tit.  Guardian,  II. 

V,  Infants  have  various  privileges  and  various  disabilities ; 


INFANT,  V. 


but  their  very  disabilities  are  privileges,  in  order  to  secure 
them  from  hurting  themselves  hy  their  own  improvident  acts. 

With  regard  to  estates  and  civil  property,  an  infant  hath 
many  privileges,  which  will  be  better  understood  on  further 
investigation  ;  but  this  may  be  said  in  general,  that  an  infant 
shall  lose  nothing  by  non-claim  or  neglect  of  demanding  his 
right ;  nor  shall  any  other  Inches  or  negligence  be  imputed  to 
nn  infant,  except  in  some  very  particular  cases.  1  Inst.  24-6. 
380:  Wood's  Inst.  13.  Laches  shall  prejudice  an  infant,  if 
he  presents  not  to  a  church  in  six  months.    Lit.  402. 

An  infant  is  much  favoured  by  law  ;  therefore  it  gives  him 
many  privileges  above  others ;  one  who  is  an  infant  shall  not 
be  amerced,  and  if  he  be  bail,  he  may  be  discharged  by  audita 
querela,  §c.  1  InsL  272:  8  Rep.  61:  Jenk.  Cent.  47.319. 
But  if  an  infant  bath  franchises  or  liberties,  and  do  abuse,  or 
disuse  them,  he  shall  forfeit  them  as  a  man  of  full  age  may. 
1  InsL  &  133  :  1  And.  311:  Bro.  48. 

It  is  generally  true,  that  an  infant  can  neither  alien  his 
lands,  nor  do  any  legal  act,  nor  make  a  deed,  nor  indeed  any 
manner  of  contract  that  will  bind  him.  But  still  to  all  these 
rules  there  are  some  exceptions  ;  part  have  been  mentioned 
(see  ante,  I,)  in  reckoning  up  the  different  capacities  which  they 
assume  at  different  ages;  and  there  are  others,  a  few  of  which 
when  mentioned  will  serve  as  a  general  specimen  of  the  whole. 

And,  first,  it  is  true,  that  infants  cannot  alien  their  estates: 
but  infant  trustees  or  mortgagees  are,  by  stat.  1  JV.  4.  c.  £>()• 
§  (>.  enabled  to  convey,  under  the  direction  of  the  Court 
of  Chancery,  the  estates  they  hold  in  trust  or  mortgage,  to  such 
person  as  the  court  shall  appoint;  see  tit-  Trust. 

It  is  further  generally  true,  that  an  infant  under  twenty-one 
can  make  no  deed  but  what  is  afterwards  voidable ;  yet  by 
custom  in  certain  cities,  &c.  he  may  bind  himself  apprentice  by 
deed  indented,  or  indentures,  for  seven  years;  and  he  may  by 
deed  or  will  appoint  a  guardian  to  his  children,  if  he  has 
any.  See  stats.  5  Eliz.  c.  4:  43  Eliz.  c*  2:  Cro*  Ca?\  1 79  = 
stat.  12  Car.2.c.  24:  and  this  Diet.  tits.  Apprentice,  Guardian. 

An  infant  is  capable  of  inheriting,  for  the  law  presumes  him 
capable  of  property;  also  an  infant  may  purchase,  because  it  is 
intended  for  his  benefit,  and  the  freehold  is  in  him  till  he  disagree 
thereto ;  because  an  agreement  is  presumed,  it  being  for  his 
benefit,  and  because  the  freehold  cannot  be  in  the  grantor  con- 
trary to  his  own  act,  nor  can  be  in  abeyance,  for  then  a 
stranger  would  not  know  against  whom  to  demand  his  right ; 
and  if  at  his  full  age  the  infant  agrees  to  the  purchase,  he 
cannot  afterwards  avoid  it;  but  if  he  dies  during  bis  minority, 
his  heirs  may  avoid  it ;  for  they  shall  not  be  bound  by  the  con- 
tracts of  a  person  who  wanted  capacity  to  contract.  Co.  Lit. 
2.  S  :  2  InsL  203  :  2  Vem.  203. 

If  an  infant  bargain  and  sell  his  land  by  deed  indented  and 
inrolled,  yet  he  may  plead  nonage ;  for  notwithstanding  the 
statute  27  H-  8.  c.  iCi.  makes  the  inrolmcnt  in  a  court  of 
record  necessary  to  complete  the  conveyance ;  yet  the  bargainee 
claims  by  the  deed  as  at  common  law,  which  was,  and  there- 
fore is,  still  defeasible  by  nonage.    2  Inst.  673. 

The  feoffment  of  an  infant  is  not  void,  but  only  voidable, 
not  only  because  he  is  allowed  to  contract  for  his  benefit,  but 
because  there  ought  to  be  some  act  of  notoriety  to  restore  the 
possession  to  him  equal  to  that  which  transferred  it  from  him. 
Co.  Lit.  380:  Dyer,  104:  2  Rol.  Ah.  572:  4  Co.  125,  a. 

Therefore  if  an  infant  make  a  feoffment  and  livery  in  person, 
he  shall  have  no  assise,  &c,  but  must  avoid  it  by  entry ;  for  it 
is  to  be  presumed  in  favour  of  such  solemnity,  that  the  as- 
sembly of  the  county  then  present  would  have  prevented  it,  if 
they  had  perceived  his  nonage,  and  therefore  the  feoffment 
shall  continue  till  defeated  by  entry*  which  is  an  act  of  equal 
notoriety.    8  Co.  42, 

But  if  the  infant  had  made  a  letter  of  attorney  to  deliver 
seisin,  he  might  have  an  assise,  &c.  2  Rol.  Ah.  2  :  Not/,  130  : 
Palm.  237- 

All  gifts,  grants,  &c,  of  an  infant,  which  do  not  take  effect 
by  delivery  of  his  handj  are  void ;  and  if  made  to  take  effect 


by  delivery  of  his  own  hand,  are  voidable  by  himself,  and  his 
heirs,  and  those  which  shall  have  his  estate.  And  privies  in 
blood  (as  the  heir-general  or  special)  may  avoid  a  conveyance 
made  by  their  ancestor  during  his  infancy.  But  privies  in 
estate,  such  as  the  donor  of  an  estate-tail  where  the  tenant  in 
tail  dies  without  issue ;  or  privies  in  law,  as  the  lord  by  escheat 
where  there  is  no  heir,  shall  not  avoid  a  conveyance  made 
by  an  infant. 

If  a  man  within  age,  seised  in  right  of  his  wife,  makes  a 
feoffment  and  dies,  his  heir  cannot  enter  and  avoid  it,  because 
no  right  descends  to  him  ;  for  the  baron,  if  he  had  lived,  could 
have  entered  only  in  right  of  his  wife.  And  no  person  shall 
take  advantage  of  the  infancy  of  his  ancestor,  but  he  who  hath 
a  right  descending  to  him  from  that  ancestor,  though  the  heir 
may  take  the  benefit  of  a  condition,  notwithstanding  no  right 
descended  to  him  from  his  ancestor.  8  Hep.  42,  43,  44 :  and 
see  3  Rep.  35* 

If  husband  and  wife  are  both  within  age,  and  they  by 
indenture  join  in  a  feoffment,  and  the  husband  dies,  the  wife 
may  enter  and  avoid  the  deed,  1-  hist.  337*  Though  if 
there  be  two  joint  tenants  within  age,  and  one  of  them  makes 
a  feoffment  in  fee  of  the  moiety  during  his  infancy,  and  dies, 
the  survivor  cannot  enter,'  but  the  heir  of  the  feoffor  may 
enter  into  the  moiety,  &c.    8  Rep.  43. 

If  an  infant  take  a  lease  for  years  rendering  rent;  if  he 
enter  upon  the  land,  he  shall  be  charged  with  an  action  during 
his  minority,  because  the  purchase  is  intended  for  his  benefits 
but  be  may  waive  the  term*  and  not  enter,  and  if  more  rent 
be  reserved  upon  the  lease  than  the  land  is  worth,  he  may 
avoid  it.  2  BuhL  6Q,  At  common  law,  where  an  infant  leases 
for  years,  he  may  affirm  the  lease,  or  bring  trespass  against 
the  lessee  for  the  occupation.  18  Ed.  4.  Bro.  Trespass^  338. 
If  an  infant  makes  a  lease  for  years  with  remainder  over, 
rendering  rent,  and,  at  full  age,  accepts  the  rent  of  the 
tenant  for  years,  this  shall  be  an  assent  to  him  in  remain- 
der, so  that  be  shall  not.  oust  him  after.    Plowd.  546. 

A  lease  made  by  an  infant  reserving  rent  is  voidable;  but  if 
there  be  no  rendering  rent,  it  is  absolutely  void-  Latch.  199* 
But  if  an  infant  make  a  lea?e  paying  rent,  and  after  hia 
coming  of  age  he  accepts  t lie  rent,  the  voidable  lease  is  made 
good  ;  and  an  infant's  lease  in  ejectment  is  good  ;  2  Lit.  Abr.  55: 
3  Salk.  1^6 ;  though  in  such  case  he  must  give  a  security  for 
the  costs.  1  Wils.  part  1.  p.  130.  An  infant  cannot  surrender 
a  future  interest  by  taking  a  new  lease  :  his  surrender  by  deed, 
and  by  acceptance  of  a  second  lease,  are  void,  except  there  be 
an  increase  of  the  term,  or  a  decrease  of  the  rent ;  for  where  110 
benefit  comes  to  him,  his  acts  are  merely  void.    Cro.  Car.  502. 

Now  by  the  1  W.  4.  c.  65.  §  12.  16,  1  J.  infants  are  enabled, 
or  their  guardians  in  their  names,  under  the  direction  of  the 
court,  to  grant  renewals  of  former  leases,  to  surrender  leases 
in  order  to  a  beneficial  renewal  thereof,  or  to  grant  new  leases 
of  their  estates.    See  further  tit.  Lease. 

All  acts  of  necessity  bind  infants — as  presentations  to  bene- 
fices, admittances,  and  grants  of  copyhold  estates,  and  assenting 
to  legacies,  &c.  3  Salk.  1  [)0.  So  dower  is  demandable  of  an 
infant  heir.  Bull,  X.  PA  17*  So  an  infant  is  compellable  to  pay 
a  copyhold  fine.    Burr.  1717- 

By  the  1  IV.  4.  c.  65.  §  3,  4.  an  infant  may  be  admitted  to 
copyholds  in  person  or  by  his  guardian  ;  or  if  he  have  none, 
by  attorney,  whom  he  is  empowered  to  appoint  by  writing, 
under  hand  and  seal. 

By  §  5,  6j  7-  on  default,  the  lord  may  appoint  an  attorney; 
may  demand  fines ;  and,  if  not  paid,  may  enter  and  receive 
the  profits  of  such  copyholds  till  be  is  satisfied. 

But  §  9.  provides  that  no  forfeiture  shall  be  incurred  by 
any  infant  not  appearing,  or  refusing  to  pay  fines;  which  where 
not  warranted  by  custom,  may,  by  §  10.  be  controverted  as 
before  the  passing  of  the  act. 

By  §  S,  guardians  paying  fines  may  reimburse  themselves  out 
of  the  rents. 

Conditions  annexed  to  lands,  whether  the  estate  come  by  grant 


or  descent,  bind  infants ;  and  where  the  estate  of  an  infant  is 
upon  condition  to  be  performed  by  the  infant,  if  the  condition 
is  broken  during  the  minority,  the  land  is  lost  for  ever.  1  Inst. 
233.  380*  Though  a  statute  is  not  extendible  against  an  infant, 
yet  Chancery  will  give  relief  against  infants.    1  Lev.  1 98, 

If  a  trespass  be  done  to  an  infant,  and  he  submits  to  an 
award,  it  is  said  the  award  shall  not  be  binding  on  him. 
2  Dan  v.  770.  See  tit.  Award  An  infant  is  not  bound  by 
his  consent  not  to  bring  a  writ  of  error;  for  though  the  judg- 
ment binds  him,  yet  it  binds  hut  as  a  judgment  reversible. 
Rep.  Hardw.  104.  Agreements,  Sic.  made  by  an  infant, 
although  he  be  within  a  day  of  his  full  age,  shall  not  bind  him, 
Plotvd.  364.  Where  an  infant  enters  into  bond,  pretending  to 
be  of  full  age,  though  lie  may  avoid  it  by  pleading  his  infancy, 
yet  he  may  be  indicted  for  a  cheat.    Wood's  Inst.  585. 

As  to  judicial  acts,  and  acts  done  by  an  infant  in  a  court  of 
record,  they  regularly  bind  the  infant  and  iiis  representatives, 
with  the  exception  of  fines  and  recoveries  (provided  such  reco- 
veries were  levied  in  person*  and  not  by  guardian ),  see  post, 
which  might  have  been,  and  still,  notwithstanding  their  aboli- 
tion by  the  3  and  4  W.  4.  c.  74.  may  be  reversed  by  writ  of 
error  during  his  minority,  where  levied  previously  to  the  31st 
December,  1833.    See  ante,  II. :  and  tit.  Fine  and  Recovery. 

Where  an  infant  might  have  levied  a  fine,  he  might  declare 
the  uses  of  it  also  by  deed  :  and  the  infant's  declaration  of  uses 
should  be  good  and  binding  to  the  infant  and  his  heirs,  so  long 
as  the  fine  continued  unreversed.  Hob.  224:  2  Leon.  193: 
2  Rep.  58:  10  Rep.  42.  It  was  formerly  held,  that  an  infant 
appearing  by  guardian  could  not  suffer  a  common  recovery ; 
10  Rep.  42 ;  but  it  was  afterwards  allowed  in  many  cases,  and 
by  all  the  judges,  that  an  infant  might  suffer  a  common  reco- 
very by  guardian,  and  he  should  not  avoid  it :  for  by  intend- 
ment he  shall  have  recompence  in  value ;  and  if  it  was  not  for 
the  good  of  the  infant,  he  might  have  recompence  over  against 
his  guardian.  2  Danv.  Abr.  772.  A  common  recovery  might 
have  been  had  against  an  infant,  being  examined  solely  and 
secretly;  and  he  might  have  suffered  a  recovery  by  guardian 
in  open  court.  Hob.  169:  2  Bulst.  255  :  2  Nels.  Abr.  994: 
and  see  Sid.  321  :  2  Nels.  995:  and  tit.  Recovery. 

Partition,  by  writ  de  par  tit  tone  focienda,  binds  infants, 
because  by  judgment  in  a  court  of  justice,  to  which  no  par- 
tiality can  be  imputed.    Co.  Lit,  171.  b. 

If  an  infant  acknowledge  a  recognizance  or  statute,  it  is 
only  voidable ;  and  the  infant  at  his  peril  must  avoid  them  by 
audita  querela,  as  he  must  a  fine  or  recovery  by  writ  of  error 
during  his  minority ;  for  such  conveyances  or  other  acts  of 
record  become  obligatory  and  unavoidable,  if  they  be  not  set 
aside  before  the  infant  comes  of  age,  the  reason  is,  because 
these  contracts  being  entered  into  under  the  inspection  of  the 
judge  (who  is  supposed  to  do  right),  the  infant  cannot  against 
them  aver  his  disability,  but  must  reverse  them  by  a  judgment 
of  a  superior  court,  who,  by  inspection,  has  the  same  means  to 
determine  whether  the  inferior  jurisdiction  has  done  right  that 
first  received  the  contract.  Moor,  pi.  206:  2  Inst  483.  673: 
Co.  Lit.  380:  Keilw.  10:  Reg.  149:  10  Co.  43.  a. 

An  infant  confessed  judgment  in  an  action  of  debt  brought 
against  him ;  and  it  was  held  audita  querela  did  not  lie  upon 
this  judgment,  though  it  would  on  a  statute  or  recognizance; 
but  the  party  ought  to  bring  a  writ  of  error  in  the  Exchequer 
Chamber,  by  virtue  of  the  statute  27  Eliz.  Moor,  460.  See 
S  SalL  196:  1  Inst,  233.  3S0:  Moor,  189- 

A  warrant  of  attorney  given  by  an  infant  was  declared  by 
the  Court  of  C.  P.  to  be  absolutely  void,  and  that  court  re- 
fused to  confirm  it,  though  the  infant  appeared  to  have  given 
it  (knowing  it  was  not  valid)  in  collusion  with  another. 
1  //.  Blacht.  75. 

Though  the  court  on  the  ground  of  minority  and  the  wTant 
of  a  proper  memorial  will  set  aside  a  judgment  entered  upon  a 
warrant  of  attorney  to  secure  an  annuity  ;  they  will  not  on 
those  grounds  alone  order  the  deeds  to  be  delivered  up  to  he 
cancelled.    2  Ring.  475, 


V I .  Of  a  n  htft 1  nt's  L  iab  il  ity  on  Con  t  ractsfor  Necessa  nes3  a  n  d 
other  Contracts. — 1.  On  Contracts  for  Necessaries. — As  to  con- 
tracts for  necessaries,  made  by  infants,  it  is  to  be  observed  that 
(strictly  speaking)  all  contracts  made  by  infants  are  either  void 
or  voidable  ;  because  a  contract  is  the  act  of  the  understanding, 
which  during  their  state  of  infancy  they  are  presumed  to  want ; 
yet  civil  societies  have  so  far  supplied  that  defect,  and  taken 
care  of  them,  as  to  allow  them  to  contract  for  their  benefit  and 
advantage,  with  power,  in  most  cases,  to  recede  from  and  vacate 
it  when  it  may  prove  prejudicial  to  them ;  but  in  this  contract 
for  necessaries  they  are  absolutely  bound,  and  this  likewise  is 
in  benignity  to  infants;  for  if  they  were  not  allowed  to  bind 
themselves  for  necessaries,  nobody  would  trust  them,  in  which 
case  they  would  be  in  worse  circumstances  than  persons  of 
full  age.    10  //.  6.  14:  18  Ed.  4.  2:  1  Rol  Ah.  729- 

Therefore  it  is  clearly  agreed,  that  an  infant  may  bind  him- 
self to  pay  for  his  necessary  meat,  drink,  apparel,  physic,  and 
such  other  necessaries,  and  likewise  for  his  good  teaching  and 
instruction,  whereby  he  may  profit  himself  afterwards.  Co. 
Lit.  172.  a.  fyc.  This  binding  means  by  parol:  in  fact,  for 
necessaries,  if  there  is  not  an  actual  promise,  the  law  implies 
a  promise,  but  the  infant  will  not  be  bound  by  any  bond,  note, 
or  bill,  which  he  gives,  though  for  necessaries  ;  therefore  a 
tradesman's  best  security  will  be  the  actual  or  implied  promise. 
With  respect  to  schooling,  &c,  it  must  be  in  cases  where  the 
credit  was  given,  bond  jidc,  to  the  infant.  But  where  an 
infant  is  sub  potestate  parentis,  and  living  in  the  house  with 
his  parents,  he  shall  not  then  be  liable  even  for  necessaries. 
2  Slack  Rep.  1325. 

It  must  appear  that  the  things  were  actually  necessary,  and 
of  reasonable  prices,  and  suitable  to  the  infant's  degree  and 
estate,  which  regularly  must  be  left  to  the  jury;  but  if  the 
jury  find  that  the  things  were  necessaries,  and  of  reasonable 
price,  it  shall  be  presumed  they  had  evidence  for  what  they 
thus  find :  and  they  need  not  find  particularly  what  the  neces- 
saries were,  nor  of  what  price  each  thing  was:  also,  if  the 
plaintiff  declares  for  other  things  as  well  as  necessaries,  or 
alleges  too  high  a  price  for  those  things  that  are  necessaries,  a 
jury  may  consider  of  those  things  that  were  really  necessary, 
and  of  their  intrinsic  value,  and  proportion  their  damages 
accordingly.  Cro.  Jac.  360:  2  Rol.  Rep*  144:  Popk.  151  : 
Palm.  361:  Gouh.  168:  Godb.  219:  1  Leon.  lit. 

If  an  infant  promises  another,  that  if  he  will  find  him  meat, 
drink,  and  washing,  and  pay  for  his  schooling,  that  he  will 
pay  7l  yearly,  an  action  upon  the  case  lies  upon  this  promise; 
for  learning  is  as  necessary  as  other  things;  and  though  it  is 
not  mentioned  what  learning  this  was,  yet  it  shall  be  intended 
what  was  fit  for  him,  till  it  be  shown  to  the  contrary  on  the 
other  part ;  and  though  he  to  whom  the  promise  was  made 
does  not  instruct  him ,  but  pays  another  for  it,  the  promise  of 
re-payment  thereof  is  good,  if  it  appears  that  the  learning, 
meat,  drink,  and  washing,  could  not  be  afforded  for  a  less  sum 
than  71.  1  Rol.  Ab.  729:  Pahn.  528  :  1  Jon.  182. 

Assumpsit  for  labour  and  medicines  in  curing  the  defendant 
of  a  distemper,  &c.  who  pleaded  infancy,  the  plain ti if  replied, 
it  was  for  necessaries  generally ;  and  upon  a  demurrer  to  this 
replication  it  was  objected,  that  the  plaintiff  had  not  assigned 
in  certain  how,  or  in  what  manner,  the  medicines  were  neces- 
sary; but  it  was  adjudged  that  the  replication  in  this  general 
form  was  good.    Carth.  1 1 0. 

If  an  infant  be  a  mercer,  and  hath  a  simp  in  a  town^  and 
there  buys  and  sells,  and  contracts  to  pay  a  certain  sum  to 
J.  S.  for  wares  sold  to  him  by  J.  S.  to  resell,  yet  he  is  not 
chargeable  upon  this  contract,  for  this  trading  is  not  imme- 
diately necessary  ad  viciurn  et  vesiituw ;  and  if  this  were 
allowed,  infants  might  be  infinitely  prejudiced,  and  buy  and 
sell,  and  live  by  the  loss.  1  RoL  Ab.  729 :  Cro.  Jav*  494 : 
2  RoL  Rep.  45 :  2  Str.  1083. 

And  as  the  contract  of  an  infant  for  wares,  for  the  necessary 
carrying  on  his  trade,  whereby  he  subsists,  shall  not  bind  him ; 
so  neither  shall  he  be  liable  for  money  which  he  borrows  to  lay 
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out  for  necessaries ;  therefore  the  lender  must,  at  Ins  peril,  lay 
it  out  for  hira,  or  see  that  it  is  laid  out  in  necessaries.  5  Mod* 
36$  :  1  Sail:.  386,  387- 

In  debt  upon  a  single  bill,  the  defendant  pleaded  that  he 
was  within  age;  the  plaintiff  replied,  that  it  was  for  necessa- 
ries, ph.  10L  for  clothes,  and  \5l.  money  lent  for  and  towards 
his  necessary  support  at  the  university  ;  the  defendant  rejoined, 
that  the  money  was  lent  him  to  spend  at  pleasure ;  absque  hoc, 
that  it  was  lent  him  for  necessaries ;  and  issue  hereupon  was 
found  for  the  plaintiff",  who  had  judgment  in  C.  B.?  but  was 
reversed  in  B.  II.  on  a  writ  of  error;  for  the  issue  only  being, 
whether  this  money  was  lent  the  infant  for  necessaries,  not 
whether  it  was  laid  out  in  necessaries,  it  cannot  bind  the 
infant  whichever  way  it  is  found ;  for  it  might  have  been  bor- 
rowed for  necessaries,  and  laid  out  in  a  tavern :  and  the  law 
will  not  intrust  the  infant  with  the  application  and  laying  of  it 
out.  1  Safk.  3S6.  Sec  contra,  as  to  a  single  bill  given  for 
neeissarics,  1  Lev,  86  :  1  Kcb.  3S2.  416.  423.  S.  C. :  Co.  Lit. 
1 72.  S.  P. :  Sed  qu.  ?    See  post. 

So  if  one  lends  money  to  an  infant,  who  actually  lays  it  out 
in  necessaries,  yet  this  will  not  bind  the  infant,  nor  subject 
him  to  an  action  ;  for  it  is  upon  the  lending  that  the  contract 
must  arise?  and  after  that  time  there  could  be  no  contract 
raised  to  bind  the  infant,  because  after  that  he  might  waste 
the  money,  and  the  infant's  applying  it  afterwards  for  neces- 
saries will  not,  by  matter  ex  post  facto,  entitle  the  plaintiff  to 
an  action.    1  Salk.  279. 

Although  an  in  Hint  shall  be  liable  for  his  necessaries,  yet  if 
he  enters  into  an  obligation  with  a  penalty  for  payment  thereof, 
this  shall  not  bind  him  ;  for  the  entering  into  a  penalty  can  be 
of  no  advantage  to  the  infant.  Cro.  Eliz.  2Q0 :  Moor,  679* 
pt.  929:  Co.  Lit,  172:  1  Rot.  Ab>  720.  See  post.  But  a 
bond  or  single  bill  for  the  exact  amount  of  necessaries  fur- 
nished will  be  valid,    Esp.  N.  P.  16'4, 

It  is  also  said,  that  an  infant  cannot  either  by  parol  con- 
tract, or  a  deed,  bind  himself,  even  for  necessaries,  in  a  sum 
certain  ;  and  that  should  an  infant  promise  to  give  an  unrea- 
sonable price  for  necessaries,  that  would  not  bind  him  ;  and 
that  therefore  it  may  be  said  that  the  contract  of  an  infant  for 
necessaries,  as  a  contract,  does  not  bind  him  any  more  than 
his  bond  would;  but  only  since  an  infant  must  live  as  well  as 
a  man,  the  law  gives  a  reasonable  price  to  those  who  furnish 
him  with  necessaries.  Cases  in  Law  and  Equity,  So.  And 
in  a  case  where  a  warrant  of  attorney  was  given  by  an  infant, 
and  another,  and  judgment  entered  up  thereon,  the  court  on 
motion  ordered  the  name  of  the  infant  to  be  struck  out,  and 
set  aside  the  judgment  as  against  him.    2  Black,  Rep.  1133. 

If  an  infant  becomes  indebted  for  necessaries,  and  the  party 
takes  a  bond  from  the  infant,  this  shall  not  drown  the  simple 
contract,  because  the  bond  has  no  force.    Cro.  FMz.  020, 

Debt  on  bond  with  a  penalty ;  plea  infancy ;  replication 
that  after  making  the  bond,  and  before  commencement  of  the 
suit,  he  attained  his  full  age,  and  afterwards,  and  before  the 
suit,  assented  to,  and  ratified  and  confirmed  the  bond.  Upon 
special  demurrer  the  Court  of  K.  B.  held  the  replication  bad, 
for  an  infant  cannot  give  a  bond  writh  a  penalty  for  the  pay- 
ment of  interest,  and  unless  he  be  estopped  by  some  act  at  f  ull 
age  of  as  high  authority  as  the  bond,  he  shall  avoid  it.  3  M. 
$  S.  477  :  and  see  8  East,  330. 

It  is  agreed,  that  an  action  on  an  account  stated  will 
not  He  against  an  infant,  though  it  be  for  necessaries ;  for  he 
not  having  discretion,  is  not  to  be  liable  to  false  accounts. 
Co.  Lit.  1 72:  Lamb.  169:  Noy,  87:  1  T.  R.  40:  2  Sfark. 
S6;  4  C.  %P.  104. 

If  an  infant  comes  to  a  stranger,  who  instructs  him  in 
learning,  and  boards  him,  there  is  an  implied  contract  in  law, 
that  the  party  should  be  paid  as  much  as  his  board  and 
schooling  are  worth  ;  but  if  the  infant  at  the  time  of  his  going 
thither  was  under  the  age  of  discretion,  or  if  he  were  placed 
there  upon  a  special  agreement  with  some  of  the  child's 
friends,  the  party  that  boards  him  has  no  remedy  against  the 


infant,  but  must  resort  to  them  with  whom  he  agreed  for  the 
infant's  board,  &c.    Allen,  94. 

Necessaries  for  an  infant's  wife  are  necessaries  for  him  ;  but 
if  provided  only  in  order  for  the  marriage,  he  is  not  chargeable, 
though  she  use  them  after.    Stra.  l6S.    An  infant  shall  be  * 
Hal  le  for  the  nursing  his  child.     Esp.  N.  P. 

Debts  conrraeted  during  inf'aney  form,  however,  a  good  con-  * 
sideration  to  support  a  promise  made  to  pay  them  when  a 
person  is  of  full  age.  2  Let  .  1  M  :  (2  Leon.  21 5.  And  where 
the  defendant  pleads  infant  y,  and  the  plain  lift'  replies  that  the  4 
defendant  confirmed  the  promise  or  contract  when  he  was  of 
age,  the  plaintiff  need  only  prove  the  promise,  and  the  defendant 
must  discharge  himself  by  proof  of  the  infancy.    1  T.  R.  <>4S. 

2.  On  other  Contracts.  —  As  to  acts  in  pais,  infants  are  regu- 
larly allowed  to  rescind  and  break  through  air  contracts  in  pais 
made  during  minority,  except  only  for  schooling  and  necessa- 
ries, be  they  never  so  much  to  their  advantage ;  and  the  reason 
hereof  is.  the  indulgence  the  law  has  thought  fit  to  give  infants 
who  are  supposed  to  want  judgment  and  discretion  in  their 
contracts  and  transactions  with  others,  and  the  care  it  takes  of 
them  in  preventing  their  being  imposed  upon,  or  over-reached 
liv  persons  of  more  Years  and  experience.  .'><)  Ed.  3.  20,  It.:* 
1  Rol.  Ab.  7^9 :  Co.  Lit.  1 72.  381. 

And  for  the  better  security  and  protection  of  infants  herein, 
the  law  has  made  some  of  their  contracts  absolutely  void;  i,  e. 
all  such  in  which  there  is  no  apparent  benefit,  or  semblance  of 
benefit  to  the  infant;  but  as  to  those  from  which  the  infant 
may  receive  benefit,  and  which  were  entered  into  with  more 
solemnity,  they  are  only  voidable  ;  that  is,  the  law  allows  them 
when  they  come  of  age,  and  are  capable  of  considering  over 
again  what  they  have  done,  either  to  ratify  and  affirm  such 
contracts,  or  to  break  through  and  avoid  them.  Cro.  Car. 
5D2  :  1  Jones,  405  :  3  Mod.  310. 

If  an  infant  draws  a  bill  of  exchange,  yet  he  shall  not  be 
liable  on  the  custom  of  merchant,  but  he  may  plead  infancy  in 
the  same  manner  that  he  may  to  any  other  contract  of  his. 
Carth.  160. 

But  a  person  is  liable  on  a  bill  of  exchange  accepted  after  he 
was  of  age,  though  drawn  while  he  was  an  infant,  Stevens 
v.  Jackson,  4  Camp.  1 64. 

A  person  gave  a  note,  a  few  days  after  he  was  of  age,  for 
things  had  during  his  infancy  ;  on  extraordinary  circumstances 
equity  set  it  aside:  though  it  is  true,  if  an  infant  takes  up 
goods,  or  borrows  money,  and,  after  he  comes  to  age,  gives  his 
note  or  promise  for  the  money,  that  is  good  at  law ;  but  to 
prevent  the  ruin  of  infants,  it  may  be  convenient  to  give 
telief.    Barn.  C.  4.  6. 

The  protection  of  the  Court  of  Chancery  is  continued  after 
infants  have  attained  twenty -one  until  they  have  acquired  all 
the  information  which  might  have  been  had  in  adult  years. 
3  Swanst.  69. 

In  trespass,  wherefore  with  force  and  arms  the  defendant 
made  an  assault,  and  cut  off  all  the  hair  of  the  plaintiff,  the 
defendant  as  to  all  the  trespass,  except  cutting  the  hair,  pleaded 
not  guilty  ,  and  as  to  that,  pleaded  that  the  plaintiff  was  of  the 
age  of  sixteen  years,  and  for  a  certain  sum  of  money  gave 
licence  to  the  defendant  to  cut  off  two  ounces  of  hair;  upon 
demurrer  to  this  plea  the  court  held  that  the  contract  was 
absolutely  void,  and  consequently  the  tonsure  unlawful,  and 
gave  judgment  accordingly  for  the  plaintiff.    3  Keb  36<J. 

But  although  all  his  contracts,  except  for  necessaries,  are  void, 
an  infant  who  has  paid  money  with  his  own  hand,  though 
without  a  valuable  consideration,  eannot,  it  seems,  recover  it 
back.  Where  an  infant  paid  money  as  a  premium  for  a  lease* 
and  enjoyed  it  for  a  short  time  during  his  minority,  but  avoided 
it  on  attaining  twentv-one,  it  was  held  he  could  not  recover 
the  money.  I  Moore,  466 :  2  Moore,  552 :  8  Taunt.  50S : 
3  Bro.  P.*  C.  492. 

Payments  made  to  a  servant,  an  infant,  for  the  purpose  of 
purchasing  things,  not  necessaries,  are  not  valid  payment  as 
wages.    4  C.  8f  P.  104. 
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If  goods  are  delivered  by  a  vendor  to  a  carrier  while  the 
latter  is  under  age,  but  they  do  not  reach  him  till  he  has  at- 
tained twenty-one,  infancy  is  a  good  defence  to  an  action  for 
the  price,  for  the  goods  vested  in  him  immediately  on  delivery 
to  the  carrier,  and  he  might  have  been  sued  immediately. 
Griffin  v.  Lang^field,  3  Camp.*  254, 

But  a  warranty  of  a  horse  sold  by  an  infant  is  not  such  a 
contract  for  his  benefit  that  he  can  be  sued  upon  it.  Howled  v. 
BameUpA  Camp,  118. 

VI  I,  Of  an  Infant's  Power  to  enforce  Contracts, §c. — Though 
a  promise  by  an  infant  will  not  bind  him  unless  for  necessaries, 
yet  he  shall  take  advantage  of  any  promise  made  to  him, 
though  the  consideration  were  his  promise  when  an  infant. 
And  an  infant  plaintiff  has  been  allowed  to  recover  on  mutual 
promises  of  marriage,    Stra.  937- 

The  infant  sells  goods  to  another ;  he  may  make  the  sale 
void,  or  have  debt,  &c.  for  the  money.    Hob*  77:  18  Ed.  4. 2. 

The  trading  contract  of  an  infant  is  not  void ;  but  he  may 
enforce  it  at  his  election.    6  Taunton,  118. 

So  he  may  sue  on  a  contract  for  a  purchase  of  potatoes. 
2  Af.  4*  S.  205. 

VIIL  Hgw  an  Infant  must  be  sited,  and  must  me. — An 
infant  cannot  be  sued  but  under  the  protection,  and  joining 
the  name  of  his  guardian  ;  for  he  is  to  defend  him  against  all 
attacks  as  well  by  law  as  otherwise ;  but  he  may  sue  either  by 
his  guardian,  or  prockein  amy,  his  next  friend  who  is  not  his 
guardian,  Co.  Lit*  135.  This  prockein  amy  may  be  any 
person  who  will  undertake  the  infant's  cause :  and  it  fre- 
quently happens  that  an  infant,  by  his  prockein  amy,  institutes 
a  suit  against  a  fraudulent  guardian. 

If  an  infant  defendant  appear  by  attorney,  the  court  will,  at 
the  instance  of  the  plaint  iff,  compel  an  amendment  of  the 
appearance  by  substituting  a  guardian.    7  Taunton,  4-88. 

An  infant  is  to  prosecute  a  suit  by  his  guardian  or  best 
friend,  though  the  term  used  is  prockein  amy,  i,  e.  next 
friend;  but  he  cannot  defend  by  such  next  friend,  but  must 
defend  only  by  guardian,  because  the  law  supposes  that  where 
he  demands  or  sues  for  any  thing,  it  is  for  his  benefit.  The 
power  for  infants  to  sue  by  prockein  amy  was  first  introduced 
by  the  statute  Westm.  2. 

If  an  infant  be  joined  with  others,  in  suing  in  the  right  of 
another,  the  action  may  be  brought  by  attorney,  for  they  all 
make  but  one  person  in  law.    3  Cro.  377. 

But  in  all  cases  where  an  infant  is  defendant,  though  it  be 
in  another's  right,  and  though  joined  with  others,  he  must 
defend  by  guardian,    2  Cro.  289:  1  Lev.  294. 

In  ail  actions,  real,  personal,  or  mixed,  against  an  infant,  if 
he  appears  by  attorney,  it  is  error.  8  Co.  6:  9  Co.  SO.  b. :  and 
see  7  Taunton,  488. 

If  an  attorney  undertakes  to  appear  for  an  infant,  and  enters 
it  per  attornatmn,  it  may  be  amended,  and  made  per  guar- 
diatium.    Sir*  114.  445. 

The  plaintiff's  attorney  should  apply  to  the  defendant  to 
name  a  guardian;  and  if  he  does  not,  in  six  days,  the  plaintiff' 
may  apply  to  the  court,  who  will  oblige  him  to  do  it.  2  Wih. 
50, 

The  infant  plaintiff,  who  sues  by  prockein  amy,  is  not  liable 
to  costs,  because  he  cannot,  while  under  age,  disavow  the  suit ; 
but  the  prockein  amy  is  liable.  Sir.  548  :  James  v.  Hat  field, 
Barnes,  128.  And  if  it  appears  to  the  court  that  he  is  not  of 
sufficient  ability  to  pay  the  costs,  the  court  will  order  another 
who  is.  But  an  infant  defendant  (although  he  names  a  guar- 
dian) is  liable  to  costs  if  the  verdict  be  against  him.  Dyer, 
104:  1  Bulst.  109:  Sir.  708. 

The  Court  of  K.  B.  refused  a  motion  to  discharge  an  infant 
wbo  had  sued  without  prockein  amy  or  guardian,  and  was  in 
execution  for  the  costs.    1 3  East,  6. 

If  an  infant  appearing  by  guardian  comes  of  age  pending 
the  suit,  he  may  then  plead  by  attorney.    Moor,  665, 
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If  baron  and  feme,,  where  the  feme  is  an  infant,  appear  by 
attorney,  it  is  error.  5  Mod.  209*  See  further,  tit.  Guar- 
dian. 

As  to  the  time  within  which  actions  must  be  brought  by  or 
against  infants,  see  tit.  Limitation  of  Action* 

IX.  Of  an  Infant'*  Liability  for  Torts. — An  infant  is  liable  in 
respect  of  torts  committed  by  him,  as  for  slander,  or  battery ; 
8  T.  R.  336:  %Bac*  Abr.  Infancy,  (H.) ;  and  in  detinue  for 
goods  delivered  to  him  for  a  particular  purpose,  and  which 
he  has  failed  to  return.    1  N.  R.  140, 

If  an  infant,  being  master  of  a  ship  at.  St.  Christopher's 
beyond  sea,  by  contract  with  another,  undertakes  to  carry 
certain  goods  from  St.  Christopher's  to  England,  and  there 
to  deliver  them  ;  but  does  not  afterwards  deliver  them  accord- 
ing to  agreement,  but  wastes  and  consumes  them,  he  may  be 
sued  for  the  goods  in  the  Court  of  Admiralty,  though  he  be  an 
infant;  for  this  suit  is  but  in  nature  of  a  detinue,  or  trover  and 
conversion  at  the  common  law.    1  Rot.  Ab.  530. 

But  if  an  infant  keeps  a  common  inn,  an  action  on  the  case 
upon  the  custom  of  inns  will  not  lie  against  him,  1  Rol.  Ab.  2. 
cited  Garth*  1 61. 

As  an  infant  is  not  bound  by  his  contract  to  deliver  a  thing  ; 
so  if  one  deliver  goods  to  an  infant  upon  a  contract,  ike. 
knowing  him  to  be  an  infant,  he  shall  not  be  chargeable  in  trover 
and  conversion,  or  any  other  action,  for  them ;  for  the  infant 
is  not  capable  of  any  contract  but  for  necessaries,  therefore 
such  delivery  is  a  gift  to  the  infant ;  but  if  an  infant  without 
any  contract  wilfully  takes  away  the  goods  of  another,  trover 
lies  against  him ;  also  it  is  said,  that  if  he  takes  the  goods 
under  pretence  that  he  is  of  full  age,  trover  liesT  because  it  is  a 
wilful  and  fraudulent  trespass.     1  Sid.  129:  1  Lev.  169: 

1  Keb.  905.  91B* 

But  a  plaintiff  cannot  convert  an  action  founded  on  a  con- 
tract into  a  tort,  so  as  to  charge  an  infant  defendant:  there- 
fore, where  the  plaintiff  declared  at  defendant's  request  he  had 
delivered  a  mare  to  defendant  to  be  moderately  ridden,  and 
that  defendant  maliciously,  &c.  rode  the  said  mare  so  that  she 
was  damaged,  &c.,  the  Court  of  K.  B.  held  that  defendant 
might  plead  his  infancy  in  bar,  the  action  being  founded  on  a 
contract.    8  T.  R.  85% 

So  where  the  plaintiff  declared  that  having  agreed  to  ex- 
change mures  with  the  defendant,  the  defendant,  by  falsely 
warranting  his  mare  to  be  sound,  well  knowing  her  to  be 
unsound,  falsely  and  fraudulently  deceived  the  plaintiff,  &c>  it 
was  held  that  the  defendant  might  plead  his  infancy  in  bar. 

2  Marsh*  485. 

Also  it  seems,  that  if  an  infant,  being  above  the  age  of  dis- 
cretion, be  guilty  of  any  fraud  in  affirming  himself  to  be  of  full 
age,  or  if,  by  combination  with  his  guardian,  &c.  he  make  any 
contract  or  agreement  with  an  intent  afterwards  to  elude  it,  by 
reason  of  his  privilege  of  infancy,  that  a  court  of  equity  will 
decree  it  good  against  him  according  to  the  circumstances  of 
the  fraud ;  but  in  what  cases  in  particular  a  court  of  equity 
will  thus  exert  itself  is  not  easy  to  determine.  See  1  Fern* 
1 32  :  2  Fern*  224,  225* 

See  further,  as  connected  with  this  subject  of  infancy,  tits. 
Age,  Children,  Guardian,  Heir,  Trial,  Will,  §c. 

INFANTICIDE.  Any  person  may  without  awarrant  appre- 
hend and  carry  before  a  magistrate,  a  party  about  to  expose  an 
infant,  or  leave  it  to  perish.  See  tits.  Bastard,  Children, 
Homicide,  III.  Miscarriage. 

I NFECTIONS.  By  casting  garbage  and  dung  into  ditches, 
&c.  how  punished.  See  stat.  12  R.  2.  c.  13*  and  this  Diet.  tit. 
Nuisance* 

INFEFFMENT.  The  act  or  instrument  of feoffment.  See 
that  tit.  In  modern  language  in  Scotland,  this  term  is  synony- 
mous with  sa&ine,  meaning  the  instrument  of  possession  ;  but 
it  had  anciently  a  more  extended  meaning,  and  was  synony- 
mous with  investiture.    Bell's  Scotck  Law  Diet. 

INFEODATION  OF  TITHES.  The  granting  of  tithes 
4x 
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to  mere  laymen.  See  2  Comm.  27-  and  this  Diet.  tit. 
Tifltes. 

INFERIOR  COURTS.  The  courts  of  judicature  of  this 
kingdom  arc  classed  in  a  general  division  of  superior  and  infe- 
rior. The  courts  at  Westminster  are  the  superior,  and  in 
general  have  (especially  the  Court  of  King's  Bench  and  Com- 
mon Pleas)  superintendence  over  the  inferior. 

Lords  or  their  bailiffs  not  to  arrest  on  foreign  pleas,  on  pain 
of  double  damages.    Stat.  West.  1  s  3  Ed.  1.  c.  35. 

By  stat.  19  G.  3.  c.  70,  where  final  judgment  is  obtained  in 
any  inferior  courts  of  record,  and  the  defendant  cannot  be 
found  in  their  jurisdiction,  the  superior  courts  at  Westminster 
may  remove  the  record,  and  issue  execution  as  in  judgments  in 
such  superior  court ;  and  similar  provisions  are  made  by  stat. 
33  G.  3.  c.  68.  as  to  the  courts  of  great  sessions  in  Wales,  and 
the  courts  for  the  counties  palatine  of  Chester,  Lancaster,  and 
Durham. 

By  the  1  W.  4,  c.  70.  the  courts  of  great  sessions  in  Wales, 
and  of  the  county  palatine  of  Chester,  have  been  abolished, 
and  their  jurisdiction  transferred  to  the  courts  at  Westmin- 
ster. 

See  further,  tits.  Abatement,  County  Court,  Courts,  Error, 
Execution,  False  Judgment,  Jurisdiction,  SfC. 

INFIDELS,  inf detest]  Heathens  ;  who  may  not  be  wit- 
nesses by  the  laws  of  this  kingdom,  because  they  believe  neither 
the  Old  or  New  Testament  to  be  the  word  of  God,  on  one  of 
which  oaths  must  be  taken.    1  Inst*  6. 

The  evidence  of  a  Gentoo  has,  however,  been  admitted, 
sanctioned  according  to  the  ceremonies  of  his  own  religion. 
1  Aik.  2 1 . 

And  it  may  now  be  considered  an  established  rule,  that  infi- 
dels of  any  other  country  who  believe  in  a  God,  the  avenger  of 
falsehood,  ought  to  be  received  here  as  witnesses;  but  infidels 
who  believe  not  that  there  is  a  Godj  or  a  future  state  of 
rewards  and  punishments,  cannot  he  admitted  in  any  case. 
Wiles,  549:  1  Aik*  45:  Str.  1104- :  1  Leach  Cr.  C.  64: 
1  Phill.  on  Ev.  22. 

See  further  tit.  Evidence* 

INFIRMARY,  infrmariu$.~\  In  monasteries  there  was  an 
apartment  allowed  for  infirm  or  sick  persons  ;  and  he  who  had 
the  care  of  the  infirmary  was  called  injirmarius,  Mai.  Paris, 
anno  1252* 

There  are  now,  to  the  honour  of  the  nation,  many  hospitals 
for  the  relief  of  diseased  persons  in  various  parts  of  the  king- 
dom, called  infirmaries.    See  tit.  Hospitals, 

IN  FORMA  PAUPERIS.  See  tits.  Costs,  Forma  Pau- 
peris. 

INFORMATION  FOR  THE  KING. 

Infbnnaiio  pro  Regc.~\  An  accusation  or  complaint  exhi- 
bited against  a  person  for  some  criminal  offence,  either  imme- 
diately against  the  king,  or  against  a  private  person  ;  which, 
from  its  enormity  or  dangerous  tendency,  the  public  good  re- 
quires should  be  restrained  and  punished.  It  differs  from  an 
indictment  principally  in  this,  that  an  indictment  is  an  accusa- 
tion found  by  the  oath  of  twelve  men,  whereas  an  information 
is  onlv  the  allegation  of  the  officer  who  exhibits  it.  S  New 
Abr.  1 64. 

L  Of  the  various  Kinds  of  Informations,  and  the  Antiquity 

of  the  Practice* 
I J .  In  what  Cases  Informations  will  be  granted. 

III.  Of  the  Practice  as  to  fling  and  compounding  It  forma- 

tions. 

IV.  How  to  be  laid ;  the  Proceedings  and  Provisions  i,y 

Statute  Law;  and  herein  of  quashing  and  amending 
Informations  ;  and  <)f  Costs. 

I,  Informations  are  of  two  sorts;  first,  those  which  are 
partly  at  the  suit  of  the  king,  and  partly  at  that  of  a  subject ; 


and  secondly,  such  as  are  only  in  the  name  of  the  king.  The 
former  are  usually  brought  upon  penal  statutes,  which  "inflict  a 
penalty  upon  conviction  of  the  offender,  one  part  to  the  use  of 
the  king,  and  another  to  the  use  of  the  informer,  and  are  a  sort 
of  qui  tarn  actions,  only  carried  on  by  a  criminal  instead  of  a 
civil  process ;  upon  which*  therefore,  it  is  sufficient  in  this 
place  to  observe,  that  by  stat.  31  FJiz.  c  5.  no  prosecution 
upon  any  penal  statute,  the  suit  and  benefit  whereof  are 
limited  in  part  to  the  king  and  in  part  to  the  prosecutor,  can 
be  brought  by  any  common  informer  after  one  year  is  expired 
since  the  commission  of  the  offence  ;  nor  on  behalf  of  the  crown 
after  the  lapse  of  t  wo  years  longer ;  nor  where  the  forfeiture 
is  originally  given  only  to  the  king,  can  such  prosecution  be 
had  after  the  expiration  of  two  years  from  the  commission  of 
the  offence.    Cro.  Jac.  366.    Sec  Indictment,  I. 

The  informations  that  are  exhibited,  in  the  name  of  the 
king  alone,  are  also  of  two  kinds ;  first,  those  which  are  truly 
and  properly  his  own  suits,  and  fded  ex  officio  by  his  own  im- 
mediate officer,  the  attorney  general ;  or,  during  a  vacancy  of 
that  office,  by  the  solicitor  general.  Wilkes  s  case,  Bro.  P.  C. 
460 :  4  Burn  257 6,  Secondly,  those  in  which,  though  the 
king  is  the  nominal  prosecutor,  yet  it  is  at  the  relation  of  some 
private  person,  or  common  informer,  and  they  are  filed  by  the 
king's  coroner  and  attorney  in  the  Court  of  King's  Bench, 
usually  called  the  master  of  the  Crown  Office,  who  is  for  this 
purpose  the  standing  officer  of  the  public.  The  object  of  the 
kind's  own  prosecutions,  filed  ex  officio  by  his  own  attorney 
general,  are  properly  such  enormous  misdemeanors,  as  pecu- 
liarly tend  to  disturb  or  endanger  his  government,  or  to  molest 
or  affront  him  in  the  regular  discharge  of  his  royal  functions. 
For  offences  so  high  and  dangerous^  in  the  punishment  or  pre- 
vention of  which  a  moment's  delay  would  be  fatal,  the  law  has 
given  to  the  crown  the  power  of  an  immediate  prosecution, 
without  any  previous  application  to  any  other  tribunal ;  which 
power,  thus  necessary,  not  only  to  the  ease  and  safety,  but 
even  to  the  very  existence,  of  the  executive  magistrate,  was 
originally  reserved  in  the  great  plan  of  the  English  constitu- 
tion ;  wherein  provision  is  wisely  made  for  the  due  preserva* 
tion  of  all  its  parts.  The  objects  of  the  other  species  of  in- 
formations filed  by  the  master  of  ihe  Crown  Office  upon  the 
complaint  or  relation  of  a  private  subject,  are  any  gross  and 
notorious  misdemeanors,  riots,  batteries,  libels,  and  other  immo- 
ralities of  a  notorious  kind,  not  particularly  tending  to  disturb 
the  government  (for  those  are  left  to  the  care  of  the  attorney 
general),  but  which,  on  account  of  their  magnitude  or  perni- 
cious example,  deserve  the  most  public  animadversion. 
2  Hawk.  P.  C.  c.  26.  And  when  an  information  is  filed, 
either  thus,  or  by  the  attorney  general  ex  officio,  it  must  be 
tried  by  a  petit  jury  of  the  county  where  the  offence  arises; 
after  which,  if  the  defendant  be  found  guilty,  the  court  must 
be  resorted  to  for  his  punishment.    Sec  post,  If.  III. 

This  mode  of  prosecution,  by  information  (or  suggestion) 
filed  on  record  by  the  king's  attorney  general,  or  by  his  coroner, 
or  master  of  the  Crown  Office  in  the  Court  of  King's  Bench, 
seems  to  be  as  ancient  as  the  common  law  itself.  1  Show.  118. 
For  as  the  king  was  bound  to  prosecute,  or  at  least  to  lend  the 
sanction  of  his  name  to  a  prosecutor,  whenever  a  grand  jury 
informed  him  upon  their  oaths,  that  there  was  a  sufficient 
ground  for  instituting  a  criminal  suit;  so,  when  these  his  im- 
mediate officers  were  otherwise  sufh'cu  ntly  assured  that  a  man 
had  committed  a  gross  misdemeanor,  either  personally  against 
the  king  or  his  government,  or  against  the  public  peace  and 
good  order,  they  were  at  liberty,  without  waiting  for  any 
further  intelligence,  to  convey  that  information  to  the  Court  of 
King's  Bench  by  a  suggestion  on  record,  and  to  carry  on  the 
prosecution  in  his  Majesty's  name1.  But  these  informations  (of 
every  kind  J  are  confined  by  the  constitutional  law  to  mere 
misdemeanors  only  :  for  wherever  any  capital  offence  is  charged* 
the  same  law  requires  that  the  accusation  be  warranted  by  the 
oath  of  twelve  men,  before  the  party  shall  be  put  to  answer  it. 
And  as  to  those  offences  in  which  informations  were  allowed 


as  well  as  indictments,  so  long  as  they  were  confined  to  this 
high  and  respectable  jurisdiction,  were  carried  on  in  a  legal 
and  regular  course  in  his  Majesty's  Court  of  King's  Bench,  the 
subject  had  no  reason  to  complain.  The  same  notice  was  given, 
the  same  process  was  issued,  the  same  pleas  were  alio  wed,  the 
same  trial  by  jury  was  had*  the  same  judgment  was  given  by 
the  same  judges,  as  if  the  prosecution  had  originally  been  by 
indictment.  But  when  the  3  H.  7-  cl.  had  extended  the 
jurisdiction  of  the  court  of  Star  Chamber,  the  members  of  which 
were  the  sole  judges  of  the  law,  the  fact,  and  the  penalty,  and 
when  the  11  H.  7-  c.  3.  had  permitted  informations  to  be 
brought  by  any  informer  upon  any  penal  statute,  not  extending 
to  life  or  member,  at  the  assizes,  or  before  the  justices  of  the 
peace,  who  were  to  hear  and  determine  the  same  according  to 
their  own  discretion  ;  then  it  was,  that  the  legal  and  orderly 
jurisdiction  of  the  Court  of  King's  Bench  fell  into  disuse  and 
oblivion ;  and  Empson  and  Dudley,  the  wicked  instruments  of 
King  Henry  VII.,  by  hunting  out  obsolete  penalties,  and  this 
tyrannical  mode  of  prosecution,  with  other  oppressive  devices, 
continually  harassed  the  subject,  and  shamefully  enriched  the 
crown-  I  And.  157-  The  latter  of  these  acts  was  soon  indeed 
repealed  by  the  1  //.  8.  c.  6 ;  but  the  court  of  Star  Chamber 
continued  in  high  vigour,  and  daily  increasing  its  authority, 
till  finally  abolished  by  the  lC  Car.  1.  c.  10. 

Upon  this  dissolution,  the  old  common  law  authority  of  the 
Court  of  King's  Bench,  as  the  cmios  morum  of  the  nation, 
being  found  necessary  to  reside  somewhere  for  the  peace  and 
good  government  of  the  kingdom,  was  again  revived  in  prac- 
tice. 5  Mod.  464 :  Sttjl  Rep.  217-  245 :  Slgl  Prac.  Reg.  tit. 
Information,  p.  187-  (edit.  1657):  2  Sid.  71  :  1  Sid.  152. 
And  it  is  observable  that,  in  the  same  act  of  parliament  which 
abolished  the  court  of  Star  Chamber,  a  conviction  by  informa- 
tion is  expressly  reckoned  up,  as  one  of  the  legal  modes  of 
conviction  of  such  persons  as  should  offend  a  third  time 
against  the  provisions  of  that  statute,  lC  Car.  1.  c.  10.  §  6. 
Sir  Matthew  Hale,  who  presided  in  this  court  soon  after  the 
time  of  such  revival,  is  said  to  have  been  no  friend  to  this 
mode  of  prosecution;  most  probably  because  the  power  of 
filing  informations  without  any  control  then  resided  in  the 
breast  of  the  master;  and,  being  filed  in  the  name  of  the  king, 
they  subjected  the  prosecutor  to  no  costs,  though  on  trial  they 
proved  to  be  groundless.  5  Mod.  460 :  1  Saund.  301  :  1  Sid. 
174.  This  oppressive  use  of  them,  in  the  times  preceding  the 
revolution,  occasioned  a  struggle,  soon  after  the  accession  of 
King  William,  to  procure  a  declaration  of  their  illegality  by 
the  judgment  of  the  Court  of  King's  Bench;  but  Sir  John 
Holt,  who  then  presided  there,  and  all  the  judges,  were  clearly 
of  opinion  that  this  proceeding  was  grounded  on  the  common 
law,  and  could  not  then  be  impeached.  5  Mod*  459:  Comb* 
HI  :  7  Mod.  S6l  :  1  Show.  106.  In  a  few  years  afterwards 
a  more  temperate  remedy  was  applied  in  parliament,  by  the 
4  and  5  IV.  Sp  M.  c.  18.  which  enacts,  that  the  clerk  of  the 
crown  shall  not  file  any  information  without  express  direction 
from  the  Court  of  King's  Bench ;  and  that  every  prosecutor 
permitted  to  promote  such  information,  shall  ^ive  security  by 
a  recognizance  of  twenty  pounds  (which  now  seems  to  be  too 
small  a  sum  to  prosecute  the  same  with  effect)  ;  and  to  pay 
costs  to  the  defendant,  in  case  he  be  acquitted  thereon,  unless 
the  judge  who  tries  the  information  shall  certify  there  was  a 
reasonable  cause  for  filing  it ;  and  at  all  events  to  pay  costs, 
unless  the  information  shall  be  tried  within  a  year  after  issue 
joined.  But  there  is  a  proviso  in  this  act,  that  it  shall  not 
extend  to  any  other  informations  than  those  which  are  exhi- 
bited by  the  master  of  the  Crown  Office ;  and,  consequently, 
informations  at  the  king  s  own  suit,  filed  by  his  attorney  gene- 
ral, are  no  way  restrained  thereby.    See  post,  IV, 

There  is  one  species  of  informations,  still  further  regulated 
by  stat.  2  Anne,  c.  20.  viz.  those  in  the  nature  of  a  writ  of  quo 
warranto,  which  are  a  remedy  given  to  the  crown  against  such 
as  may  have  usurped  or  intruded  into  any  office  or  franchise. 


The  modern  information  tends  to  the  same  purpose  as  the 
ancient  writ,  being  generally  made  use  of  to  try  the  civil  rights 
to  such  franchises ;  though  it  is  commenced  in  the  same  man- 
ner as  other  informations  are,  by  leave  of  the  court,  or  at  the 
will  of  die  attorney  general ;  being  properly  a  criminal  prose- 
cution, in  order  to  fine  the  defendant  for  his  usurpation,  as 
well  as  to  oust  him  from  his  office ;  yet  usually  considered  at 
present  as  merely  a  civil  proceeding.  See  this  Diet.  tit.  Quo 
Warranto,  and  ^Comm.  30fi.  312:  and  post,  IV. 

An  information  on  behalf  of  the  crown  filed  in  the  exche- 
quer by  the  king's  attorney  general,  is  a  method  of  suit  for 
recovering  money  or  other  chattels,  or  for  obtaining  satisfaction 
in  damages  for  any  personal  wrong  committed  in  the  lands  or 
other  possessions  of  the  crown.  Moor,  375.  It  differs  from 
an  information  filed  in  the  Court  of  King's  Bench,  in  that  this 
is  instituted  to  redress  a  private  wrong,  by  which  the  property 
of  the  crown  is  affected;  that  is  calculated  to  punish  some 
public  wrong  or  heinous  misdemeanor  in  the  defendant.  It  is 
grounded  on  no  writ  under  seal,  but  merely  on  the  intimation 
of  the  king's  officer  the  attorney  genera),  who  "gives  the 
court  to  understand  and  be  informed  of"  the  matter  in  ques- 
tion ;  upon  which  the  party  is  put  to  answer,  and  trial  is  had, 
as  in  suits  between  subject  and  subject.  The  most  usual  in- 
formations are  those  of  intrusion  and  debt.  Intrusion  for  any 
trespass  committed  on  the  lands  of  the  crown,  as  by  entering 
thereon  without  title  ;  holding  over  after  a  lease  is  determined  ; 
taking  the  profits ;  cutting  down  timber ;  or  the  like.  Cro. 
Jac.  212:  1  Leon.  48:  SaviL  4{).  See  lit.  Intrusion.  Debt 
upon  any  contract  for  moneys  due  to  the  king,  or  for  any  for- 
feiture due  to  the  crown  upon  the  breach  of  a  penal  statute. 
This  latter  is  most  commonly  used  to  recover  forfeitures  occa- 
sioned by  transgressing  those  laws  which  are  enacted  for  the 
establishment  and  support  of  the  revenue  ;  others,  which  regard 
mere  matters  of  police  and  public  convenience,  being  usually 
left  to  be  enforced  by  common  informers,  in  qui  tarn  informa- 
tions or  actions.  But  after  the  attorney  general  has  informed 
upon  the  breach  of  a  penal  law,  no  other  information  can  be 
received.    Hardr.  201. 

There  is  also  an  information  in  rem,  when  any  goods  are 
supposed  to  become  the  property  of  the  crown,  and  no  man 
appears  to  claim  them,  or  to  dispute  the  title  of  the  king ; 
as  anciently  in  the  case  of  treasure- trove,  wrecks,  waifs,  and 
est  rays  seized  by  the  king's  officer  for  his  use.  Upon  such 
seizure  an  information  was  usually  hied  in  the  king's  exche- 
quer, and  thereupon  a  proclamation  was  made  for  the  owner 
(if  any)  to  come  in  and  claim  the  effects  ;  and  at  the  same 
time  there  issued  a  commission  of  appraisement  to  value  the 
goods  in  the  officer's  hands  ■  after  the  return  of  which,  and  a 
second  proclamation  had,  if  no  claimant  appeared,  the  goods 
were  supposed  derelict,  and  condemned  to  the  use  of  the 
crown.  And  when,  in  later  times,  forfeitures  of  the  goods 
themselves,  as  well  as  personal  penalties  on  the  parties,  were 
inflicted  by  the  act  of  parliament  for  transgressions  against  the 
laws  of  the  customs  and  excise,  the  same  process  was  adopted 
in  order  to  secure  such  forfeited  goods  for  the  public  use, 
though  the  offender  himself  had  escaped  the  reach  of  justice. 
3  Comm.  261,  262. 

Informations  qui  tarn  will  not  lie  on  any  statute  which  pro- 
hibits a  thing,  as  being  an  immediate  offence  against  the  pub- 
lic good  in  general,  under  a  certain  penalty,  unless  the  whole 
or  part  of  such  penalty  be  expressly  given  to  him  who  will  sue 
for  it,  because  otherwise  it  goes  to  the  king,  and  nothing  can 
be  demanded  by  the  party.    2  Hawk.  P>  C.  c.  26, 

When  a  statute  creates  a  penalty,  and  gives  one  moiety  to 
the  use  of  the  king  and  the  other  to  the  informer,  the  king 
may  sue  for  the  whole  by  information  filed  in  B.  R,  by  the 
attorney  general,  unless  a  common  informer  have  commenced 
a  qui  tarn  suit  for  the  penalty.    7  T.  R.  536. 

It  has  been  said,  that  the  king  shall  put  no  one  to  answer 
for  a  wrong  done  principally  to  another,  without  indictment  or 
4x2 
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presentment ;  but  this  docs  not  seem  a  principle  adhered  to  ; 
and  of  common  right,  informations,  or  actions  in  the  nature 
thereof,  may  be  brought  for  offences  against  statu tcs,  whether 
mentioned  or  not  in  such  statutes,  where  other  methods  of 
proceeding  are  not  particularly  appointed.  2  Hawk.  P*  C. 
c.t  26.  §  1,  2.  And  wherever  a  matter  concerns  the  public 
government,  and  no  particular  person  is  entitled  to  an  action, 
there  an  information  will  lie.    1  Salk,  374. 

II.  It  is  every  day's  practice,  agreeable  to  numberless  prece- 
dents^ either  in  the  name  of  the  king  s  attorney  general,  or 
master  of  the  Crown  Office,  to  exhibit  informations  for  bat- 
teries, cheats,  seducing  a  young  man  or  woman  from  their 
parents,  in  order  to  marry  them  against  their  consent,  or  for 
any  other  wicked  purpose,  spiriting  away  a  child  to  the  plan- 
tations, rescuing  persons  from  legal  arrests,  perjuries,  and 
subornations  thereof,  forgeries,  conspiracies  (whether  to 
accuse  an  innocent  person,  or  to  impoverish  a  certain  set  of 
lawful  traders,  &c,  or  to  procure  a  verdict  to  be  unlawfully 
given j  by  causing  persons  bribed  for  that  purpose  to  be  sworn 
on  a  tales)  ;  and  other  such  like  crimes,  done  principally  to  a 
private  person ;  as  also  for  offences  done  principally  to  the 
king  ;  as  for  libels^  seditious  words,  riots,  false  news,  extor- 
tions, nuisances  (as  in  not  repairing  highways,  or  obstruct* 
ing  them,  or  stopping  a  common  river,  &c)  ;  contempt,  as  in 
departing  from  the  parliament  without  the  king's  licence,  dis- 
obeying his  writs,  uttering  money  without  his  authority,  escap- 
ing from  legal  imprisonment  on  a  prosecution  for  contempt,  neg- 
lecting to  keep  watch  and  ward,  abusing  the  king's  commis- 
sion to  the  oppression  of  the  subject,  making  a  return  to  a 
mandamus  of  matters  known  to  be  false ;  and  in  general  any 
other  offences  against  the  public  good,  or  against  the  first  and 
obvious  principles  of  justice  and  common  honesty.  2  Hawk. 
P.  C.  c  26.  §  1.  and  the  several  authorities  there  cited;  and 
see  Finch,  L.  240  :  Show.  1 09- 

The  court  granted  an  information  against  a  person  refusing 
to  take  on  him  the  office  of  sheriff ;  because  the  vacancy  of  the 
office  occasioned  a  stop  of  public  justice,  and  the  year  in  which 
he  was  to  exercise  his  office  would  expire,  or  nearly  so,  before 
an  indictment  could  be  brought  to  trial.    2  T.  R.  371. 

The  court  will  grant  an  information  for  reproaching  the 
office  of  magistracy,  or  defaming  the  character  of  magistrates. 
Carth,  14,  15  :  1  Wits.  22.    See  12  Mod.  514. 

For  libels  reflecting  on  the  conduct  of  members  of  parlia- 
ment in  the  execution  of  their  duties ;  1  Doug.  387  ;  or  of 
persons  high  in  office  under  government  in  the  execution  of 
their  several  duties  of  a  public  body  ;  5  B.  $f  A.  595  ;  and  the 
like.  See  7  Mod.  400 :  1  W.  Bl.  294.  They  will  grant  an 
information  also  for  libels  on  private  individuals,  if  attended 
with  circumstances  of  aggravation,  2  Bur.  :  1  Dong.  2S3  : 
Id*  387.  And  according  to  modern  practice,  for  any  descrip- 
tion of  libel.    See  Law  Magazine,  vol.  9-  368. 

The  court  will  grant  a  criminal  information  against  a  ma- 
gistrate for  any  illegal  act  committed  by  him  from  corrupt  or 
vindictive  motives :  as — 

For  not  examining  evidence  upon  oath  under  a  reference 
and  a  rule  of  court.  1  W'ds*  7*  Or  for  demanding  a  shilling 
by  a  justice  to  discharge  his  warrant,  and  committing  the 
party  for  not  paying  it.  1  JVUs,  7*  For  convicting  a  person 
unheard,  and  sending  him  to  the  house  of  correction.  Hard. 
124:  8  Mod,  45.  For  voluntary  absenting  by  a  justice,  from 
sessions.  Stra.  2L  For  refusing  to  put  a  statute  in  execution, 
Stra.  413,  For  making  order  of  removal,  and  not  summoning 
the  party.  Andr,  238.  273.  For  endeavouring  to  procure 
the  appointment  of  certain  persons  to  be  overseers  of  the  poor 
for  the  private  advantage  of  the  party  so  endeavouring.  R.  v. 
Joliffe,  32  G.  3.  cited  1  East,  ]54. 

A  criminal  information  having  been  granted  against  a 
magistrate  defendant,  he,  before  the  trial  at  the  assizes,  distri- 
buted hand- bills  in  the  assize  town,  vindicating  his  own  con- 


duct, and  reflecting  on  the  prosecutor's.  This  matter  being 
disclosed  to  the  judge  by  affidavit,  was  held  sufficient  to  put 
oflf the  trial;  and  that  affidavit  being  returned  to  the  Court  of 
K.  B.,  that  court  granted  a  further  information  against  the 
defendant  for  such  criminal  conduct ;  considering  the  affida- 
vit taken  at  Nisi  Frius  as  taken  under  the  authority  of  the 
court.    4  ST.  R.  285. 

Also  an  information  will  be  granted  against  ministerial 
officers  for  acts  of  oppression,  or  other  illegal  acts  in  the  execu- 
tion of  their  duties,  committed  from  corrupt,  vindictive,  or 
other  improper  motives  ;  but  not  where  they  act  from  ignorance 
or  mistake  merely.  1  Chilly  R,  702,  Thus  informations 
have  been  granted  against  overseers  for  forcing  a  pauper  to 
marry  another  pauper  pregnant  with  a  bastard.  4  Burr.  2106, 
And  see  2  Cald.  246.  But  the  court  has  now  resolved  to 
refuse  an  information  in  such  cases,  and  leave  the  applicant  to 
his  remedy  by  indictment.    Cald.  247.      (a) :  2  Nolan,  262. 

An  information  will  also  be  granted  for  taking  away  a  young 
woman  from  her  guardian,  although  Chancery  had  committed 
the  offender  for  a  contempt  Sira.  1107:  Andr.  310.  Or 
from  her  putative  father.  Stra.  1 162  For  seducing  a  man  to 
marry  a  pauper,  who  is  an  idiot,  in  order  to  exonerate  the 
parish,  1  JVUs,  41,  For  seducing  a  woman  habituated  to 
drinking,  to  make  her  will.  2  Burr.  1099-  For  bribing 
persons  to  vote  at  corporation  elections.  Ld.  Raijm.  1377- 
For  publishing  an  obscene  book.  67m.  788.  For  bias* 
phemy.  Stra,  834,  For  unduly  discharging  a  debtor  by 
judges  of  an  inferior  court.  Hard.  135.  For  refusing,  by 
the  captain,  to  let  the  coroner  come  on  board  a  man  of  war 
lying  within  the  body  of  the  county,  Andr,  231 :  Stra,  1097- 
For  keeping  great  quantities  of  gunpowder,  Stra.  II 67. 
For  impressing  a  captain  as  a  common  seaman  maliciously. 
1  Black.  1 Q.  For  illegally  impressing  and  confining  a  recruit. 
Sec  Stra*  404.  For  speaking  treasonable  words,  although  the 
offender  has  been  previously  punished  ;  viz,  in  an  academical 
way,  by  the  vice  chancellor,  1  Black,  37-  For  contriving 
the  escape  of  French  prisoners.  1  Black.  286.  For  giving  a 
ludicrous  account  of  a  marriage  between  an  actress  and  a  mar- 
ried man.  ]  Black.  294,  For  contriving  pretended  conver- 
sations with  a  ghost,  with  intention  to  accuse  another  of  having 
murdered  the  body  of  the  disturbed  spirit.  1  Black.  392.  401. 
For  procuring  a  female  apprentice  to  be  assigned,  though  with 
her  own  consent,  to  another,  for  the  purposes  of  prostitution, 
1  Black.  439. 

Information  was  granted  against  an  attorney  for  examining 
persons  on  oath  upon  an  arbitration,  without  putting  the  same 
in  writing.  Against  one  for  practising  as  an  attorney,  while 
he  was  under  sheriff.  1  JVUs.  93.  Against  a  gaoler,  for  suffer- 
ing one  taken  upon  an  excom,  capiend.  to  go  at  large,  12  Mod. 
434.  Against  certain  persons  for  that  they  as  enemies,  &c. 
to  the.  government,  hired  a  boat  during  a  war  with  France,  in 
order  to  go  thither,  intending  to  aid  and  assist  the  king's 
enemies,  though  they  did  not  actually  go  thither,  but  only 
intended  it.  Skin.  637:  Pasch,  8  IV.  3.  B,  R.  the  King 
w  Cooper  and  aV.  Against  one  for  building  of  locks  in  the 
river  Thames  to  the  obstruction  of  navigation.  12  Mod. 
615. 

An  information  was  exhibited  by  the  attorney  general  for 
conspiring  to  destroy  the  king's  revenue  of  the  excise ;  that 
the  defendants  and  others  ignoV,  $c.  illicit**,  factiose,  ct  sedu 
tioscy  consult  aver  unt  el  conspiraverunt  ad  destruens  el  depau- 
perand'  fennarios  excise?  prwdict',  §c  and  many  other  facts 
were  laid  in  the  information  tending  to  destroying  the  excise- 
men, depauperating  them,  destroying  the  kings  revenue  of 
excise,  pulling  down  the  excise  house,  raising  a  tumult 
amongst  the  poor  people,  &c.  But  the  jury  that  were  to  try 
the  issue  were  unwilling  to  find  this  matter,  though  expressly 
proved,  fearing  it  might  be  construed  no  less  than  treason  2 
and  so  would  only  find  that  such  and  such  of  the  defendants 
iliwiic,factiose}  et  seditiosi  se  assemblaverunt,  et  illicitejactiose, 
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et  seditiose  consult averunl  et  conspiraverunt  ad  depauperand* 
fermarios  Dotn  Regis  excises  prmdict\  prout  prcedkf  attomaC 
'gen  Dom,  Regis,  eye.  Et  quoad  tot  am  alt  am.  matcriarn  in  in- 
jormatione  content  am,  find  them  not  guilty  ,  and  find  J,  S.  not 
guilty  of  the  whole.  It  was  moved  in  arrest  of  judgment, 
that  here  is  no  offence  found.  The  court  unanimously  con- 
curred, that  judgment  ought  to  be  given  for  the  king,  though 
as  to  the  offence  found  there  was  some  variety  of  opinion  ; 
Twisden  held,  that  vi  d  armis  was  not  necessary,  and  that 
they  were  found  guilty  of  an  unlawful  assembly,  and  in  that 
the  Lord  Chief  Justice  Hyde  concurred;  as  also  that  the  in- 
tention of  defrauding  and  depriving  the  king  of  his  said  rent 
is  implicitly  found  within  the  modo  el  forma  prout,  eye.  for  so 
shall  the  machinanics  be  applied.  Twisden  and  Keeling  con- 
curred, that  for  a  conspiracy  alone,  without  any  prosecution, 
information  lay  ;  and  they  all  agreed  that  the  king's  revenue 
being  concerned,  did  highly  aggravate  the  offence.  26  Ass.  44. 
was  cited  to  prove,  that  whatever  concerns  the  king's  revenue 
is  public;  and  for  this  reason  (2  H.  4.  7-  pi-  26',)  it  is  deter- 
mined that  a  monk  by  being  farmer  is  made  capable  to  sue. 
The  Lord  Chief  Justice  cited  old  Magna  Charta,  where  there 
is  an  article  to  inquire  of  such  as  seek  to  diminish  the  king's 
revenue  of  wards  and  marriages,  which  shows  it  is  a  public 
treasure.  Judgment  was  therefore  given  for  the  king.  1  Lev* 
125:  1  Sid.  174  :  1  Keb.  6*50,  665.  G75,  682. 

A  coroner  having  sworn  the  jury  to  inquire  of  the  death 
of  one  supposed  a  fdo  de  se,  and  finding  the  evidence  very 
strong,  took  off  some  of  the  inquest  ;  and  though  it  was  said, 
that  this  coroner  was  a  weak  silly  man,  yet  Holt  said  there 
was  no  reason  why  an  information  should  not  be  against  him, 
13  Mod.  ±93. 

Information  for  a  scandalous  narrative  licensed  by  the  de- 
fendant, speaker  of  the  House  of  Commons,  being  Danger- 
field's  narrative  reflecting  on  a  nobleman  (the  Earl  of  Peter- 
borough) ;  the  defendant  pleaded,  that  he  did  it  by  order  of 
the  House  of  Commons,  and  demanded  judgment  if  this  court 
will  take  conusance  of  it.  The  attorney  general  demurred, 
and  afterwards  the  defendant  pleaded  the  common  plea,  quod 
non  volt  contendere  cum  Domino  Rege,  and  was  fined  10,000/. 
Comb.  18. 

Leave  was  given  to  file  an  information  against  the  defendant, 
by  whom  the  plaintiff's  wife  was  inveigled  away,  and  who 
procured  merchants  and  tradesmen  to  sell  goods  to  her,  in  order 
to  saddle  the  husband  with  the  debt,  he  agreeing  with  the 
sellers  to  deliver  the  goods  back  again,  12  A/W.  454,  For 
words  spoken  of  a  deceased  king,  which  advance  pernicious 
doctrines  and  evil  tenets,  and  have  an  influence  on  the  present 
government,  &c.  an  information  lies,  on  which  the  offender 
may  be  fined,  and  also  corporally  punished.  L2  Lord  Raipn. 
879-  If  the  marshal  of  B.  R.  misdemeans  himself  in  his 
office,  he  who  is  prejudiced  by  it  may  prefer  an  information 
against  him  in  that  court,  where  he  shall  be  fined  and  ordered 
to  make  satisfaction,  HU.  23  Car.  B.  R.  If  a  person  exhibits 
his  information  only  for  vexation,  the  defendant  may  bring 
information  against  the  informer,  upon  the  Stat.  18  Eliz.  c.  5  : 
%  Bulst.  18. 

A  criminal  information  will  not  be  granted  against  magis- 
trates acting  improperly  in  their  public  capacity,  when  they 
appear  to  have  acted  from  ignorance  or  mistake.  Stra.  1181  ; 
I\ur.  785.  1162  :  Black.  432  :  Douglas,  589 :  3  B.  $  A.  432. 
Nor  will  they  grant  it  against  justices  in  sessions,  except  in 
flagrant  cases'    1  W.  BL  ±32. 

The  court  will  not  grant  an  information  against  a  private 
person  for  reading  a  pretended  proclamation.  Black.  2.  Nor 
against  a  husband  for  endeavouring  to  retake  his  wife  contrary 
to  articles  of  separation.  Black.  18.  Nor  against  persons  who 
assemble  with  a  lawful  design,  notwithstanding  some  unlaw  ful 
and  irregular  acts  ensue.  Black.  48.  Nor  against  ministers 
for  converting  brief  money.  Sir.  1130:  Black.  443.  Nor  for 
a  perjured  intrusion  to  a  living,  upon  an  affidavit  that  it  was 
simoniacah  Stra.  70  ;  Barnard,  K.  B.  11.  Nor  for  a  libeb  if  it 


appears  to  be  true.  Sir.  498 :  Doug.  284.  38/.  Nor  for 
offences  committed  upon  the  high  seas.  Sir  918  :  2  Keble,  1(J0, 
Nor  against  a  dissenter  for  refusing  the  office  of  sheriff.  Sir. 
1193:  1  ll  ils.  18.  Nor  against  an  offender,  although  the  penalty 
for  the  offence  is  vesh  d  in  the  crown.  Sir.  1234.  Nor  for  words 
spoken  of  a  justice  in  his  public  character.  Sir.  1157-  Nor  for 
attempting  subornation  of  perjury.  Ilardw.  24.  Nor  for 
sending  a  challenge,  if  the  informant  had  previously  imparted 
a  challenge.  Bur.  31 6.  402.  Nor  on  a  general  charge  of  ex- 
tortion. Sir.  999*  Nor  for  striking  a  magistrate  in  the  exe- 
cution of  his  office,  if  the  magistrate  strike  first.  Hard.  240. 
Nor  for  an  offence  against  a  private  statute.  Bur.  385.  Nor 
if  a  civil  suit  is  depending  upon  the  same  subject,  Ilardw. 
241.  Nor  for  returning  to  a  writ  of  certiorari,  a  conviction, 
in  a  more  formal  shape  than  first  drawn  up,  if  warranted  by 
the  facts,  R.  v.  Barker,  1  East's  Rep*  186.  And  in  general 
the  discretion  of  the  court  in  granting  informations  is  guided 
by  the  merits  of  the  person  applying ;  by  the  time  of  the 
application;  by  the  nature  of  the  case;  and  by  the  con  se- 
quences which  may  possibly  result  from  the  granting  it. 
Per  Lord  Mansfield,  Black.  542*  Vide,  also,  Com.  Dig.  tit. 
Information. 

Although  in  the  King  v.  Peach,  1  Burr.  548.  the  court  re- 
fused to  grant  an  information  in  favour  of  one  cheat  against 
another  cheat,  yet  a  rule  for  a  criminal  information  for  bribery 
in  the  election  of  an  alderman  of  Norwich  (who  is  cx  officio  a 
magistrate),  was  granted  on  the  sole  testimony  of  a  pat  flaps 
criminis*  The  court  drew  a  distinction  between  private  frauds 
and  offences  against  public  policy.    2  B.  cy  Adol  68. 

Ill,  It  seems  to  be  an  established  practicej  not  to  admit  the 
filing  of  an  information  (except  those  exhibited  in  the  name  of 
his  Majesty's  attorney  general),  without  first  making  a  rule 
on  the  persons  complained  of,  to  show  cause  to  the  contrary ; 
which  rule  is  never  granted  but  upon  motion  made  in  open 
court]  and  grounded  upon  affidavit  of  some  misdemeanor,  which, 
if  true,  doth  either  for  its  enormity  or  dangerous  tendency,  or 
other  such  like  circumstances,  seem  proper  for  the  most  public 
prosecution  ;  and  if  the  person,  on  whom  such  rule  is  made, 
having  beeu  personally  served  with  it,  do  not,  at  the  day  given 
him  for  that  purpose,  give  the  court  good  satisfaction  by  affidavit* 
that  there  is  no  reasonable  cause  for  the  prosecution,  the  court 
generally  grants  the  information  ;  and  sometimes,  upon  special 
circumstances,  will  grant  it  against  those  who  cannot  be  per- 
sonally served  with  such  rule ;  as  if  they  purposely  absent 
themselves,  &c.    2  Hawk.  P.  C.  c.  26. 

Where  only  circumstances  of  strong  suspicion  are  stated  in 
affidavits  on  which  a  rule  for  a  criminal  information  is  moved, 
it  is  not  sufficient,  unless  the  deponents  also  add  their  belief 
that  the  party  against  whom  the  application  is  made  acted 
from  corrupt  motives.    3  B.     A.  582. 

The  application  must  be  made  within  a  reasonable  time,  or 
a  satisfactory  reason  given  for  the  delay.  The  only  exception 
is  in  the  case  of  bribery  at  parliamentary  elections,  a  criminal 
information  for  which  cannot  be  moved  for  until  after  the  two 
years  have  elapsed,  within  which  an  action  may  be  brought  for 
the  penalties.    See  1  W.  BL  541. 

Where  the  application  is  against  a  magistrate  for  any  tiling 
done  by  him  in  the  execution  of  his  office,  if  the  offence  were 
committed  in  vacation,  the  motion  must  be  made  in  the  next 
term,  if  an  issuable  term,  or  otherwise  in  the  second  term. 
1  East,  270:  5  B.  $  A.  6 12, 

The  Court  of  K.  B.  will  grant  a  rule  nisi,  at  the  end  of  a 
term,  for  a  criminal  information  against  a  magistrate  for  mal- 
practices,  during  the  term,  but  not  for  anv  misconduct  before 
the  term  in  which  the  motion  might  have  been  made.  Rex  v. 
Smith,  7  T.  J?.  80. 

The  affidavit  on  which  the  application  is  founded  must  con- 
tain the  material  facts  of  the  case  ;  for  if  any  fact  of  importance 
be  suppressed  or  misrepresented,  the  court  will  discharge  the 
rule,  and  in  all  probability  with  costs. 
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Also,  as  the  court  is  in  a  manner  substituted  for  a  grand  jury, 
the  facts  so  disclosed  in  any  affidavit  should  be  sufficient  to 
satisfy  such  grand  j  ury,  were  an  indictment  preferred  for  the 
offence.    6  T*  R.  294  :  3  B.  §  A.  5S3. 

It  is  likewise  a  rule,  if  the  subject  of  the  application  he  a 
libel  on  an  individual,  charging  him  with  some  particular 
offence,  that  the  affidavit  must  deny  the  charge,  1  Doug.  283, 
284.  387- 

It  will  not  grant  an  information  against  a  magistrate  for 
having  improperly  convicted  a  person,  unless  the  party  com- 
plaining make  an  exculpatorv  affidavit  denving  the  charge. 
3  T.  R.  383. 

But  if  the  charge  be  general,  or  against  a  public:  body  of 
men  ;  5  B.  £p  A.  5Q5  ;  or  if  it  relate  to  any  thing  said  by  the 
prosecutor  as  a  member  of  parliament ;  1  Doug,  387  >  the  court 
will  not  require  a  denial  upon  oath  of  the  charge. 

If  a  defendant  show  good  cause  to  the  contrary,  as  that  he 
has  been  indicted  for  the  same  cause,  and  acquitted,  or  that 
the  intent  is  to  try  a  civil  right,  which  has  not  yet  been  deter- 
mined., or  that  the  complaint  is  trifling,  or  vexatious,  &c. ;  or, 
where  the  motion  is  for  an  information  in  the  nature  of  a  quo 
warranto,  if  he  can  show  that  his  right  hath  been  already  de- 
termined on  a  mandamus,  or  that  it  hath  been  acquiesced  in 
many  years,  or  that  it  depends  upon  the  right  of  his  voters 
which  hath  not  been  tried,  or  that  it  doth  not  concern  the 
public,  but  is  wholly  of  a  private  nature,  the  court  will  not 
grant  the  information  without  some  particular  circumstances, 
the  judgment  whereof  lies  in  discretion,    2  Hawk.  P.  C.  c» 

m 

A  party  applying  for  an  information  must  waive  his  right 
of  action.  But  if  the  court,  on  hearing  the  whole  matter,  are 
of  opinion  it  is  a  proper  subject  for  an  action,  they  will  give 
the  party  leave  to  bring  it.    2  T.  R-  198. 

The  compounding  of  informations  upon  penal  statutes  is  an 
offence,  in  criminal  cases,  equivalent  to  maintenance  of  bar- 
retry  in  civil  cases  ■  and  is,  besides,  an  additional  misdemeanor 
against  public  justice,  by  contributing  to  make  the  law  odious 
to  the  people.  At  once,  therefore,  to  discourage  malicious  in- 
formers, and  to  provide  that  offences,  when  once  discovered, 
shall  be  prosecuted,  it  is  enacted  by  stat.  18  Eliz.  cap,  5,  that 
if  any  person  informing  under  pretence  of  any  penal  law, 
mate  any  composition  without  leave  of  the  court,  or  take  any 
money  or  promise  from  the  defendant  to  excuse  him  (which 
demonstrares  his  intent  in  commencing  the  prosecution  to  be 
merely  to  serve  his  own  ends,  and  not  the  public  good  j,  he 
shall  forfeit  10/.,  shall  stand  two  hours  on  the  pillory,  and 
shall  be  for  ever  disabled  to  sue  on  any  popular  or  penal  sta- 
tute.   4  Comm.  136. 

IV.  An  information  is,  in  many  respects,  the  same  as  what, 
for  a  common  person,  is  called  a  declaration.  It  ought  to 
be  certain,  that  the  party  may  perfectly  know  what  he  is  to 
answer  to,  and  the  court  what  they  are  to  give  judgment  on. 
Phwd.  329. 

Regularly,  the  same  certainty  that  is  required  in  an  indict- 
ment is  required  in  an  information  ;  but  it  has  been  held 
not  to  be  necessary  to  repeat  the  wrords,  "  gives  the  court  here 
to  understand,  and  be  informed/'  in  the  beginning  of  every 
distinct  clause,  if  the  want  of  them  may  be  supplied  by  a  natu- 
ral and  easy  construction.  See  tit.  Indictment*  1  Salic,  375  : 
Raum,  34  :  2  Hawk,  P.  C.  c,  26. 

In  an  information  against  Roberts  the  ferryman  over  the 
river  Mersey,  which  parts  Anglesey  from  Caernarvonshire  in 
Wales,  it  was  moved  in  arrest  of  judgment,  that  the  informa- 
tion was  too  general  and  uncertain,  because  it  did  not  allege 
that  any  particular  person,  or  any  certain  number  of  cattle, 
were  ferried  over  within  the  time  laid  in  the  information  ; 
neither  did  it  mention  any  particular  person  from  whom  the 
extorted  rates  were  taken,  which  it  ought  to  do,  that  the  single 
offence  might  certainly  appear  to  the  court ;  after  great  deli- 
beration, the  whole  court  was  of  that  opinion ;  and  per  Holt,  \ 


Chief  Justice,  in  every'  such  information  a  single  offence  ought 
to  be  laid  and  ascertained,  because  every  extortion  from  every 
particular  person  is  a  separate  and  distinct  offence ;  therefore 
they  ought  not  to  be  accumulated  under  a  general  charge,  as 
in  this  case,  because  each  offence  requires  a  separate  and  distinct 
punishment,  according  to  the  quantity  of  the  offence ;  and  it 
is  not  possible  for  the  court  to  proportion  the  fine  or  other 
punishment,  unless  it  is  singly  and  certainly  laid.   Carth.  226. 

An  information  upon  a  penal  statute  must  be  sued  in  one  of 
the  superior  courts,  and  cannot  be  brought  in  any  inferior 
court,  because  the  king's  attorney  cannot  be  there  to  acknow- 
ledge or  deny,  as  he  can  in  a  superior  court.  Cro,  Jac,  .538. 
All  informations  on  penal  statutes,  brought  by  an  informer, 
where  a  sum  certain  is  given  to  the  prosecutor,  must  be  brought 
in  the  proper  county  where  the  offence  was  committed ;  and 
within  a  year  after  the  same ;  but  a  party  grieved,  who  is  not 
a  common  informer,  is  not  obliged  to  bring  his  information  in 
the  proper  count v,  but  may  inform  in  what  count v  he  pleases. 
31  Eliz.  c.  5:  Cro.  Eliz.  6'45. 

Where  an  information  is  given  by  statute,  to  be  prosecuted 
at  the  assizes,  &c.  the  informer,  on  filing  his  information,  must 
make  oath  before  a  judge,  that  the  offence  laid  in  the  informa- 
tion was  not  committed  in  any  other  county  than  that  men- 
tioned in  the  information ;  and  thai  lie  believes  the  offence 
was  committed  within  a  year  next  before  the  filing  of  the  in- 
formation. 21  Jac.  I.  c,  4.  And  when  an  information  k 
ordered  to  be  filed,  upon  an  affidavit  made,  the  court  will  not 
suffer  the  prosecutor  to  put  any  more  or  other  matter  into  the 
information  than  what  only  is  in  his  affidavit.  Mich.  9  IV.  3. 
B.  R. 

It  has  been  resolved,  that  the  21  Jac,  1.  c.  4.  restrains  the 
jurisdiction  of  B,  R.  in  actions  of  debt  by  common  informers, 
and  that  they  cannot  bring  debt  upon  the  statute  in  that  court 
unless  the  cause  of  action  arise  in  the  county  where  the 
King's  Bench  sits ;  but  must  in  other  cases  pri»mite  by  in- 
formation before  justices  of  assizes,  &c.  as  the  statute  directs. 
1  Salk.  373.  Sed  qu.  as  to  this  doctrine,  as  the  jurisdiction  of 
the  King's  Bench  extends  over  the  greatest  part  of  the 
kingdom  in  all  cases  where  an  action  may  be  brought? 

J.  JH. 

Offences  created  since  the  21  Jac.  1.  cap,  4.  are  not  within 
that  statute,  to  be  prosecuted  in  the  county  where  the  fact  was 
done ;  so  that  informations  on  subsequent  penal  statutes  are 
not  restrained  thereby.  1  Salk,  373. 

The  18  Eliz.  c.  5.  and  21  Jac.  U  c.  4.  do  not  extend  to 
informations  of  officers,  nor  on  the  statutes  of  maintenance, 
champerty,  concerning  concealments  of  customs,  &c,  nor  to 
parties  grieved,  and  those  to  whom  any  forfeiture  is  given  in 
certain.    1  Salk.  373. 

If  an  informer  dies,  the  attorney  general  may  proceed  in  the 
information  for  the  king ;  nonsuit  of  an  informer,  is  no  bar 
against  the  king  ;  and  if  the  kings  attorney  enter  a  nolle  prose- 
qui, it  is  not  any  bar  quoad  the  informer.  Cro.  El.  583:  I  Leon. 
lip.  If  two  informations  are  had  on  the  same  day,  they 
mutually  abate  one  another ;  because  there  is  no  priority  to 
attach  the  right  of  the  suit  in  one  informer,  more  than  in  the 
other.    Hob.  138. 

If  an  information  contain  several  offences  against  a  statute, 
and  be  well  laid  as  to  some  of  them,  but  defective  as  to  the 
rest,  the  informer  may  have  judgment  for  such  as  are  well 
laid.    Hob.  266. 

When  the  information  is  filed,  process  issues  to  compel  the 
appearance  of  the  defendant,  if  an  appearance  be  not  already 
entered  for  him ;  he  then  either  pleads  to  it,  or  applies  to 
quash  it,  and  on  issue  joined,  the  proceedings  are  brought  to 
trial    3  Chitttfs  Burn,  "36*8. 

An  information  for  penalties  under  the  game  laws  is  not  an 
information  within  the  meaning  of  the  48  G.  3.  c*  58.  whereby 
if  the  defendant  neglect  to  appear  and  plead,  the  prosecutor  may 
enter  an  appearance,  and  plea  of  not  guilt v  against  the  defend- 
ant.   3  B.  $  C,  586. 


After  a  plea  pleaded  to  an  information  for  any  crime,  the 
defendant,  by  favour  of  the  court,  may  appear  by  attorney; 
also  the  court  may  dispense  with  the  personal  appearance  before 
pica  pleaded,  except  in  such  cases  where  a  personal  appearance 
is  required  by  some  statute  ;  and  it  is  the  same  of  indictments 
for  crimes  under  the  degrees  of  capital.    Hob.  273* 

If  a  defendant  plead  nil  debet  to  an  information  qui  tarn, 
&c.  it  is  safest  to  say  he  owes  nothing  to  the  informer,  nor 
the  king,  which  is  answer  to  the  whole.  On  breach  of 
a  statute  alleged  from  a  matter  in  pais,  the  defendant  may 
plead  that  he  owes  nothing,  or  not  guilty,  &e.  And  if  there 
be  more  than  one  defendant,  they  ought  to  plead  severally, 
and  not  jointly,  not  guilty  ;  but  if  it  be  alleged  from  a  matter 
of  record,  the  record  not  being  triable  by  the  country,  but 
by  itself,  such  plea  is  not  good.  2  Hawk.  P.  C*  c.  26.  §  66* 
<£c. :  Bro.  Issues,  23. 

A  replication  to  an  information  on  a  special  plea  in  the 
courts  at  Westminster,  is  to  be  made  by  the  attorney  general, 
and  before  justices  of  assise,  by  the  clerk  of  the  assise  :  though 
the  replication  to  a  general  issue  in  an  information  qui  torn  in 
the  courts  at  Westminster,  may  be  made  in  the  name  of  the 
attorney  general  only ;  and  in  actions  qui  tarn,  most  of  the  pre- 
cedents are,  that  the  replication  is  to  be  made  by  the  plaintiff. 
A  demurrer  may  be  to  an  information  qui  tarn,  without  the 
attorney  general,    2  Hawk.  P.  C.  c.  26.  §  72. 

By  stat.  60  G*  3*  c*  4.  defendants  are  to  plead  to  informa- 
tions in  the  superior  courts  for  misdemeanors  within  four  days 
after  their  appearance,  and  are  not  to  be  allowed  any  impar- 
lance. By  the  same  act,  in  all  prosecutions  for  misdemeanors, 
by  the  attorney  (or  solicitor)  general,  the  court  if  applied  to 
shall  order  a  copy  of  the  information  (or  indictment)  to  be 
delivered  to  the  defendant  free  of  expense-  If  the  prosecution 
is  not  brought  to  trial  within  a  year,  after  plea  of  not  guilty, 
the  court  may,  on  application  of  the  defendant,  and  twelve 
days'  notice  to  the  attorney  general,  make  an  order  to  autho- 
rise the  defendant  to  bring  on  his  trial,  which  he  may  do  unless 
a  nolle  prosequi  be  entered.  The  act  docs  not  extend  to  infor- 
mations of  quo  warranto,  or  for  repairing  highways  or  bridges. 

Evidence  to  a  defendant's  character  is  not  admissible  on  the 
trial  of  an  information  in  the  exchequer.    2  B.     P.  532.  n. 

Fines  assessed  in  court  by  judgment  on  an  information, 
Cannot  afterwards  be  qualified  or  mitigated,  Cro.  Car. 
251. 

Of  quashing  Informations. — The  court  will  not  quash  an 
information  ex  officio  at  the  instance  of  the  prosecutor;  because 
the  attorney  general  may,  if  he  will,  enter  a  nolle  prosequi. 

1  Doug.  23$,  240.  And  they  will  seldom  quash  it  on  the  mo- 
tion of  the  defendant,  but  generally  put  him  to  demurrer. 

2  LilL  5Q:  1  Salk.  372.  Also,  they  will  rarely  quash  an  in- 
formation filed  by  the  master  of  the  Crown  Office  ;  and  will 
only  do  so  under  particular  circumstances.  2  Str.  107  3  : 
1  Burr.  885*  If  quashed  on  the  motion  of  the  plaintiff,  it 
must  be  on  payment  of  costs,  at  least  to  the  extent  of  the  recog- 
nisance.   Arch.  Or.  Plead.  77- 

Of  amending  Informations. — An  amendment  of  an  informa- 
tion will  be  allowed  after  demurrer.    4  T*  22.  457- 

As  to  the  amendment  of  informations  under  the  7  G.  4. 
c.  b4.  §  19.  in  cases  of  pleas  in  abatement,  see  tit*  Indictment. 

And  as  to  amending  in  cases  of  variance,  see  tit*  Amend' 
ment 

For  the  cases  in  which  defects  in  informations  are  cured  by 
verdict,  see  tits.  Indictment,  VI.,  Judgment,  IV. 

As  to  Costs. — If  the  defendant  be  acquitted  on  an  ex  officio 
information,  or  a  nolle  prosequi  be  entered,  he  has  ail  his  own 
expenses  to  pay,  as  it  is  beneath  the  dignity  of  thu  crown  to 
receive  or  to  pay  them.  Hut  lock  on  Costs,  557. 

An  informer  upon  a  popular  statute  shall  never  have  costs, 
if  not  given  by  the  statute  ;  but  the  party  grieved  in  action  on 
the  statute  shall,  where  a  certain  penalty  is  given.  2  Hawk. 
P.  C*  c.  26. 

In  an  action  qui  tarn  on  the  5  Eliz.  c.  4.  the  jilaintifF  shall 


pay  costs,  Ld.  Raipn.  1333.  But  it  s^ms  unsettled  whether 
an  informer  shall  be  obliged  to  give  security  for  the  payment 
of  costs  on  account  of  his  poverty.  Cotvp.  24,  It  has  been 
refused,  for  the  statute  having  given  him  a  power  to  sue,  it  is 
a  debt  due  to  him ;  Bull,  N.  P.  197  ;  but  an  informer  who  is 
gone  abroad  must  give  security  ;  Str.  6[)7  ;  and  it  seems  that  a 
foreign  informer  must  do  the  same.  Str*  1206:  vide  1  Wits. 
166.  Also,  if  a  prosecution  is  brought  in  a  feigned  name,  the 
court  will  oblige  the  real  prosecutor  to  give  security.  Shinier  v. 
Roberts,  Easier  12  G.  2.  C.  B,  The  defendant,  on  motion, 
may  pav  the  costs  and  penalty  into  court.  Rex  v.  Walker, 
ZWtt,  31  G.  2.  B.  X.  P.    Fide  Cowper,  36*7. 

If  a  prosecutor  does  not  go  on  to  trial,  he  shall  pay  costs. 
Hardw.  159.  But  if  he  gives  notice  of  trial,  and  neither  goes 
to  trial,  or  countermands  in  time,  unless  the  defendant  draws 
him  in  to  give  notice,  the  defendant  shall  pay  costs.  3  Bur. 
1304.  So  where  a  qui  tarn  informer,  in  debt  on  the  21  H*  8. 
c.  13.  is  nonsuited,  the  defendant  is  entitled  to  costs.  Cowp* 
366,  where  3  Bur.  1723.  is  denied  to  be  law.  But  the  court 
will  not  stay  proceedings  in  a  qui  tarn  action,  till  costs  in  a  non 
pros,  in  a  former  action,  by  a  different  plaintiff  against  the  same 
defendant,  be  paid.  Cowp.  322*  If  prosecutor  qui  tarn,  for 
killing  game,  &c.  does  not  reply,  defendant  shall  have  costs, 
for  the  18  FJiz.  c.  5*  extends  to  informers  on  all  penal  statutes. 
1  Mis.  177- 

In  the  construction  of  stat.  4  and  5  JV.  ey  Mi  c.  IS*  (see 
ante,  I.)  it  hath  been  hold  en* 

1;  That  if  process  be  issued  on  such  information  before 
such  recognizance  is  given  as  the  statute  directs,  the  same 
may  be  set  aside  and  discharged  on  motion.  2  Hawk.  P.  C. 
c.  26. 

2.  That  this  statute  extends  to  all  informations!  except  those 
exhibited  in  the  name  of  his  Majesty's  attorney  general ;  so 
that  an  information  in  nature  of  a  quo  warranto,  though  a 
proper  remedy  to  try  a  right,  in  respect  of  which  it  may  not  in 
strictness  come  within  the  words  trespasses^  &c. ;  yet  being  also 
intended  to  punish  a  misdemeanor,  and  also  as  the  proceedings 
therein  may  be  as  vexatious  as  in  any  other,  the  same  is  within 
the  purview  of  the  statute,  which,  being  a  remedial  law,  shall 
receive  as  large  a  construction  as  the  words  will  bear,  Carth. 
503  :  1  Salk.  376.  8.  C* 

3.  That  no  costs  can  be  had  on  this  statute  on  an  acquittal 
by  a  trial  at  bar ;  not  only  because  the  clause  that  gives  costs, 
unless  the  judge  certify  a  reasonable  cause,  seems  only  to  have 
a  view  to  trials  at  nisi  prius,  but  also  because  a  cause,  which  is 
of  such  consequence  as  to  be  thought  proper  for  a  trial  at  bar, 
cannot  well  be  thought  within  the  purview  of  the  statute  ■ 
which  was  chiefly  designed  against  trifling  and  vexatious  pro* 
secutions.    2  Hawk*  P.  C.  c.  26. 

4.  That  if  there  be  several  defendants,  and  some  of  them 
acquitted,  and  others  convicted,  none  of  them  can  have  costs. 
1  Salk.  1 94, 

5.  That  wherever  a  defendant's  case  is  such  as  authorizes 
the  court  to  award  him  costs,  he  has  a  right  to  them  ex  debito 
justiciar ;  for  it  seems  a  general  rule,  that  where  judges  are 
empowered  by  statute  to  do  a  matter  of  justice,  they  ought 
to  do  it  of  course.  2  Chan.  Chas.  J  9 1  :  2  Hawk.  P.  C. 
c*  26* 

6.  That  the  defendant  on  his  acquittal  is  not  entitled  to  any 
costs  beyond  the  extent  of  the  recognizance  required  by  the  sta- 
tute.   2  T*  R.  145,    See  also  Ibid*  190. 

Information,  in  the  Scotch  law,  is  a  written  pleading 
ordered  by  the  lord  ordinary  when  he  takes  a  cause  to  report 
to  the  junior  house.    See  tit.  Session,  Court  of. 

INFORMATUS  NON  SUM,  or,  more  properly,  non 
su?n  in  format  us.  A  formal  answer  made  of  course  by  an 
attorney  who  is  authorized  by  bis  client  to  let  judgment  pass 
in  that  form  against  him.  It  is  commonly  used  in  warrants 
of  attorney,  given  for  the  express  purpose  of  confessing 
judgment. 

INFORMER,   informaior^}     The   person   who  informs 
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against,  or  prosecutes  in  any  of  the  king's  courts,  those  who 
offend  against  any  law,  or  penal  statute-  No  man  may  be  an 
informer  who  is  disabled  by  any  misdemeanor.  Stat.  31  Eliz. 
c.  5.    See  tits.  Information,  Penal  Actions. 

INFUGARE.    To  put  to  flight.    Leg.  Canuli,  c.  32. 

INFULA.  Was  anciently  the  garment  of  a  priest,  like 
that  which  we  now  call  a  cassock ;  sometimes  it  is  taken  for  a 
coif. 

INGE.  This  syllable,  in  the  names  of  places,  denotes 
meadow  or  pasture;  and  in  the  north,  meadows  are  called  the 
inges  ;  from  the  Saxon  ing,  i.  e.  prat  inn, 

INGENICM.  Any  instrument  used  in  war,  arte  et  in- 
genio  confectum  ;  from  whence  it  is  said  we  derive  the  word 
engine. 

INGENUITAS,  Liberty  given  to  a  servant  by  manu- 
mission.   Leg.  II.  I.  c.  89« 

INGENUITAS  REGNI,  in  gen  n  i,  lib  er  i  et  lega  les  horn  in  es  ; 
freeholders,  and  the  commonalty  of  the  kingdom  ;  sometimes 
this  title  was  given  to  the  barons  and  lords  of  the  king's  coun- 
cil.   Eadmer,  Hid.  1.  Nov.  foi  7<>- 

.  INGRESS,  EGRESS,  and  REGRESS.  Words  in  leases 
of  lands,  to  signify  a  free  entry  into,  going  forth  of,  and  re- 
turning from  some  part  of,  the  lauds  let ;  as  to  get  in  a  crop 
of  corn,  &c.  after  the  term  expired.  They  are  also  used  in  the 
grant  of  a  right  of  way. 

INGRESSU.  A  writ  of  entry?  whereby  a  man  seeks  entry 
into  lands  or  tenements;  and  lies  in  many  cases,  having  many 
different  forms:  this  writ  is  also  called  praecipe  quod  redded, 
because  these  are  formal  words  inserted  in  all  writs  of  entry. 
All  writs  of  entry  are  abolished  after  the  31st  December,  1834. 
See  tit.  Entry. 

INGRESSUS.  The  relief  which  the  heir  at  full  age 
paid  to  the  head  lord,  for  entering  upon  the  fee,  or  lands  fallen 
by  the  death  or  forfeiture  of  the  tenant,  &c.  Blount. 

INGROSSATOR  MAGNI  ROTCLI.  See  Clerk  of  Ike 
Pipe. 

IN  GROSS.  Advowson  in  gross,  villain  in  gross,  &c. 
See  tits.  Advowson,  Gross,  Villain. 

INGROSSER.  By  stat.  7,  8  G.  4.  c.  38.  no  constable  shall 
hi  required  to  make  presentment  of  ingrosscrs  at  any  general 
gaol  deliver}' ,  great  or  general  quarter  sessions.  See  tit.  Fore- 
st alter. 

INGROSSING  OF  A  FINE.  The  making  of  the  inden- 
tures by  the  chirographer,  for  delivery  of  them  to  the  party 
to  whom  the  fine  is  levied.  F.  A7.  B.  147-  See  tit.  Fine  of 
Lands. 

INHABITANT.    A  dweller  or  householder  in  anyplace; 
as  inhabitants  in  a  vill,  are  the  householders  in  the  vill.  j 
2  Inst.  702. 

The  word  inhabitants  includes  tenant  in  fee-simple,  tenant 
for  life,  years,  by  elegit,  &c,  tenant  at  will,  and  he  who  has 
no  interest  but  only  his  habitation  and  dwelling.  6  Rep.  60,  a. 
He  who  hath  a  house  in  his  hands  in  a  town,  may  be  said  to 
be  an  inhabitant.  Cart  It.  119.  Inhabitants  have  not  capa- 
city to  take  an  inheritance,  as  in  11  Ed.  4.  to  have  common. 
1%  Rep.  120.    See  tit.  Poor. 

INHERITANCE,  kccrcditas.~\  An  estate  in  lands  or  tene- 
ments to  a  man  and  his  heirs:  and  the  word  inheritance  is  not 
only  intended  where  a  man  hath  lands  or  tenements  by  descent 
of  heritage ;  but  also  every  fee-simple  or  fee-tail,  which  a  per- 
son hath  by  purchase,  may  he  said  to  be  an  inheritance,  be- 
cause his  heirs  may  inherit  it.  Lit.  §  9-  And1  one  may  have 
inheritance  by  creation  ;  as  in  case  of  the  king's  grant  of 
peerage,  bv  letters  patent,  &c. 

INHERITANCES;  are  CORPOREAL  or  INCORPO- 
REAL. Corporeal  inheritances  relate  to  houses,  lands,  &c. 
which  may  be  touched  or  handled  ;  and  incorporeal  inheritances 
arc  rights  issuing  out  of,  annexed  to,  or  exercised  with,  cor- 
poreal inheritances;  as  advowsons,  tithes,  annuities,  offices, 
commons,  franchises,  privileges,  services,  &c,  1  Ink*  9-  49. 
See  tit.  Hereditaments. 


There  is  also  several  inheritance,  which  is  where  two  or 
more  hold  lands  severally  ;  if  two  men  have  lands  given  to 
them  and  the  heirs  of  their  two  bodies,  these  have  a  joint 
estate  during  their  lives  ;  but  their  heirs  have  several  inherit- 
ances. Kitch.  155.  Goods  and  chattels  cannot  be  turned 
into  an  inheritance.  Z  Inst.  19-  126.  See  tits.  Descent, 
Estate. 

INHIBITION,  inhibiting  A  writ  to  forbid  a  judge  from 
further  proceeding  in  a  cause  depending  before  him,  being  in 
nature  of  a  prohibition.  See  stats.  9  Ed.  2.  c.  1  :  24  H.  8, 
c.  12  :  F.  N.  B.  3Q.  An  inhibition  is  most  commonly  issued 
out  of  a  higher  court  christian,  to  an  inferior,  upon  an  appeal. 
Inhibitions  are  likewise  on  the  visitations  of  archbishops  and 
bishops,  ike.  This  inhibition  is  either  kominis  or  juris  j  it  is 
ne  visit  ationeyn  fades-,  vel  aliquant  jurisdictionem  ecclesiaslicam 
vet  confentioncnt  vol 'unt aria m  habeas :  thus  when  the  arch* 
bishop  visits,  he  inhibits  the  bishop  ;  and  when  a  bishop  visits, 
he  inhibits  the  archdeacon ;  this  is  to  prevent  confusion,  and 
continues  till  the  last  parish  is  visited.  Now  after  such  inhi- 
bition by  an  archbishop,  if  a  lapse  happens,  the  bishop  cannot 
institute^  because  his  power  is  suspended ;  but  the  archbishop 
is  to  do  it,  &c.  2  Inst.  6"01 :  3  Salfc.  201.  See  tit.  Prohi- 
bition. 

Inhibition  [Scotch  ta?b.~]  A  process  to  restrain  the  party 
inhibited  from  disposing  of  his  real  estate,  in  prejudice  of  a 
debt  insisted  on*    See  Bell's  Scotch  Law  Dirt. 

The  term  is  also  used  in  the  Scotch  law  for  a  writ,  whereby, 
on  the  application  of  a  husband,  all  persons  are  prohibited 
from  giving  credit  to  his  wife.  It  is  also  applied  to  a  pro- 
ceeding by  the  owner  of  tithes  against  a  lessee. 

IN  HOC,  or  INHOKE,  from  in,  within,  and  hok$s  a  cor- 
ner or  nook.]    Any  corner  or  part  of  a  common  field  ploughed 
up  and  sowed  with  oats,  Sec,  and  sometimes  fenced  in  with  a 
j  dry  hedge,  in  that  year  wherein  the  rest  of  the  same  field 
lies  fallow  and  common.    It  is  called  in  the  north  of  England 
an  in  lock,  and  in  Oxfordshire  a  hit c hen  ;  and  no  such  inhoke 
i  is  now  made  without  the  joint  consent  of  all  the  commoners, 
I  who  in  most  places  have  their  share  by  lot  in  the  benefit  of 
it,  except  in  some  manors,  where  the  lord  has  a  special  privi- 
lege of  so  doing.    KennelVs  Paroch.  Antiq.  2[)7,  &e.  and  his 
Glossary. 

INITIALLY  TESTIMONII.  Before  a  witness  in  Scot- 
land is  allowed  to  be  examined  in  chief,  he  is  first  examined 
with  regard  to  his  disposition,  whether  he  bear  ill  will  to  either 
of  the  parties ;  whether  he  has  been  prompted  what  to  say,  or 
has  received  any  bribe.  It  is  in  the  nature  of  the  voire  dire  in 
the  English  law.    See  that  tit, 

INITIALS.  By  the  3  and  4  W.  4.  c.  42,  §  12,  in  actions 
upon  bills  of  exchange  or  promissory  notes,  or  other  written 
instruments^  any  of  the  parties  to  which  are  designated  by  the 
initial  letter  or  letters,  or  some  contraction  of  the  christian  or 
first  name  or  names,  it  shall  be  sufficient  in  every  affidavit  to 
hold  to  bail,  and  in  the  process  or  declaration,  to  designate  such 
persons  by  the  same  initial  letter,  &c, 

INJUNCTION,  injunction  An  injunction  is  a  writ, 
issuing  by  the  order  and  under  the  seal  of  a  court  of  equity, 
and  is  of  two  kinds.  The  one  is  a  writ  remedial,  amongst  the 
most  ordinary  objects  of  which  the  following  may  be  enume- 
rated :  to  stay  proceedings  in  courts  of  law,  in  the  spiritual 
courts,  the  courts  of  admiralty,  or  in  some  other  court  of 
equity ;  to  restrain  the  indorsement  or  negotiation  of  notes 
and  bills  of  exchange,  the  sale  of  land,  the  sailing  of  a  ship^ 
the  transfer  of  stock,  or  the  alienation  of  a  specific  chattel ;  to 
prevent  the  wasting  of  assets  or  other  property  pending  litiga- 
tion ;  to  restrain  a  trustee  from  assigning  the  legal  estate,  from 
setting  up  a  term  of  years,  or  assignees  from  making  a  divi- 
dend ;  to  prevent  tbe  removing  out  of  the  jurisdiction,  marry- 
ing, or  having  any  intercourse  which  the  court  disapproves  of, 
with  a  ward  ;  to  restrain  the  commission  of  every  species  of 
wastes  to  houses,  mines,  timber,  or  any  other  part  of  the  inhe- 
ritance; to  prevent  the  infringement  of  patents,  and  the  vio- 
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lation  of  copyright,  either  by  publication  or  theatrical  repre- 
sentation; to  suppress  the  continuance  of  public  or  private 
nuisances ;  and  by  the  various  modes  of  interpleader,  restraint 
upon  multiplicity  of  suits,  or  quieting  possession  before  the 
hearing,  to  stop  the  progress  of  vexatious  litigation. 

These,  however,  are  far  from  being  all  the  instances  in 
which  this  species  of  equitable  interposition  is  obtained,  It 
would  indeed  be  difficult  to  enumerate  them  all ;  for  in  the 
endless  variety  of  cases  in  which  a  plaintiff  is  entitled  to 
equitable  relief,  if  relief  consists  in  restraining  the  commission, 
or  the  continuance  of  some  act  of  the  defendant,  a  court  of 
equity  administers  it  by  means  of  the  writ  of  injunction. 

The  other  species  of  injunction  is  called  the  judicial  writ, 
and  issues  subsequent  to  a  decree.  It  is  a  direction  to  yield  up, 
to  quit,  or  to  continue  the  possession  of  lands,  and  is  pro- 
perly described  as  being  in  the  nature  of  an  execution.  Eden 
wi  Injunctions^  1. 

An  injunction  to  stay  proceedings  at  law  has  been  fre- 
quently stated  to  be  in  the  nature  of  a  prohibition,  but  it 
differs  so  essentially  from  it,  that  there  seems  considerable  im- 
propriety in  the  comparison.  A  prohibition  is  a  remedy  against 
an  encroachment  of  jurisdiction,  issues  only  from  a  superior 
court,  is  granted  on  the  suggestion  that  the  court  to  which  it 
iii  directed  has  not  the  legal  cognizance  of  the  cause  ;  and  is 
directed  to  the  judge  of  the  inferior  court,  as  well  as  to  the 
parties  in  the  cause.  An  injunction,  on  the  other  hand,  where 
its  object  is  to  restrain  proceeding  in  another  court,  is  directed 
only  to  the  parties,  neither  assumes  any  superiority  over  the 
court  in  which  they  are  proceeding,  nor  denies  its  jurisdiction, 
but  is  granted  on  the  sole  ground  that,  from  certain  equitable 
circumstances  of  which  the  court  that  issues  it  has  cog- 
nizance, it  is  against  conscience  for  the  party  to  proceed  in  the 
cause.    Ibid*  3. 

An  injunction  is  usually  granted  for  the  purpose  of  pre- 
serving property  in  dispute  pending  a  suit ;  as  to  restrain  the 
defendant  from  proceeding  at  the  common  law  against  the 
plaintiff,  or  from  committing  waste,  or  doing  any  injurious  act, 
M'ttford's  Treatise  on  Chancery  Pleadings. 

A  court  of  equity  will  prevent  the  assertion  of  a  doubtf  ul 
right  in  a  manner  productive  of  irreparable  injury.  There- 
fore, where  the  tenants  of  a  manor,  claiming  a  right  of  esto- 
vers, cut  down  a  great  quantity  of  growing  timber  of  great 
value,  their  title  herns  doubtful,  the  court  entertained  a  bill 
at  the  suit  of  the  lord  of  the  manor  to  restrain  this  assertion 
of  it ;  and,  indeed,  the  commission  of  waste  of  every  kind, 
as  the  cutting  of  timber,  pulling  down  of  houses,  ploughing 
of  ancient  pasture,  working  of  mines,  and  the  like,  is  a  very 
frequent  ground  for  the  exercise  of  the  jurisdiction  of  courts 
of  equity,  by  restraining  the  waste  till  the  rights  of  the 
parties  are  determined.  The  courts  of  equity  seem  to  have 
proceeded  upon  a  similar  principle  in  the  very  common  cases 
of  persons  claiming  copyright  of  printed  books,  and  of  pa- 
tentees of  alleged  inventions  ;  in  restraining  the  publication 
of  the  book  at  the  suit  of  the  owner  of  the  copy,  and  the 
use  of  the  supposed  invention  at  the  suit  of  the  patentees. 
But  in  both  these  cases  the  bill  usually  seeks  an  account,  in 
one,  of  the  books  printed,  and  the  other  of  the  profits  arisen 
from  the  use  of  the  invention ;  and  in  all  the  cases  alluded 
to,  it  is  frequently,  if  not  constantly,  made  a  part  of  the 
prayer  of  the  bill,  that  the  right,  if  disputed,  and  capable  of 
trial  in  a  court  of  common  law,  may  be  there  tried  and  deter- 
mined under  the  direction  of  the  court  of  equity  ;  the  final 
object  of  the  bill  being  a  perpetual  injunction  to  restrain  the 
infringement  of  the  right  claimed  by  the  plaintiff.  Mitford's 
Treatise. 

A  bill  of  interpleader  generally  prays  an  injunction  to 
restrain  the  proceedings  of  the  claimants  in  some  other  court : 
and  as  this  may  be  used  to  delay  the  payment  of  money  by  the 
plaintiff,  if  any  is  due  from  him,  he  ought  by  his  bil]  to  offer 
to  pay  the  money  into  court.    Mitjbrds  Treatise. 

And  on  payment  of  the  money  into  court  the  plaintiff  may 
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move  at  once  for  a  special  injunction  without  first  obtaining 
the  common  injunction,    1  Sim.  R.  15, 

Now  under  the  interpleader  act,  1  and  2  W.  4.  c.  58.  a  party 
may  in  many  cases  obtain  relief  in  a  court  of  law.  See  tit. 
Interpleader. 

In  some  instances,  the  courts  of  ordinary  jurisdiction  admit, 
at  least  for  a  certain  time,  of  repeated  attempts  to  litigate  the 
same  question.  To  put  an  end  to  the  oppression  occasioned  bv 
the  abuse  of  this  privilege,  the  courts  of  equity  have  assumed 
a  jurisdiction,  Thus  actions  of  ejectment  having  become 
the  usual  mode  of  trying  titles  at  the  common  law,  and  judg- 
ments in  those  actions  not  being  in  any  degree  conclusive,  the 
coutts  of  equity  have  interfered;  and  after  repeated  trials,  and 
satisfactory  determinations  of  questions,  have  granted  per- 
petual injunctions  to  restrain  further  litigation;  and  have  thus, 
in  some  degree,  imposed  that  restraint  in  personal,  which  is  the 
policy  of  the  common  law  in  real,  actions,  Bath  (E.)  v.  Sher* 
win  :  Leighion  v.  Leiirhton,  2  Era.  P,  C.  217  :  1  P*  Wms.  67 1  : 
Miff  Vlf.    See  tit.  Ejectment,  VII. 

Injunctions  were  in  former  times  frequently  granted  by  the 
Court  of  Chancery  to  stay  proceedings  in  the  Exchequer. 
Toth.  113:  3  Ch  Rep.  1  :  2  Freevi.  l6l :  I  Fern.  220.  And 
there  are  several  old  cases  in  which  persons  conceiving  them- 
selves privileged  as  being  officers  or  accountants  of  the  Court 
of  Exchequer  have  obtained  injunctions  to  restrain  plaintiffs 
from  proceeding  against  them  in  the  Court  of  Chancery, 
Cary,  96.  136",  §,  C.  s  Cases  in  Ch.  143 :  Nets.  1 9, 

This  practice,  however,  was  very  soon  exploded,  and  the  neces- 
sary comity  between  the  two  courts  has  long  been  established. 

Thus  in  Coi/sgarne  v.  Jones,  Amh.  6 13.  the  cause,  after  a 
decree  in  the  Exchequer,  was  heard  in  Chancery,  but  only  he- 
cause  that  decree  had  not  been  complete.  And  in  a  more 
recent  case,  the  Court  of  Exchequer  having  refused  an  injunc- 
tion., a  bill  was  filed  in  Chancery,  and  an  application  made  for 
an  injunction.  Lord  Eldon,  after  reprobating  the  proceeding, 
observed,  that  unless  some  precedent  could  be  produced,  the 
court  would  not  interfere  until  the  hearing;  and  that  he  must 
take  the  decision  of  the  Court  of  Exchequer  to  be  right,  and 
accordingly  refused  the  application.    19  Ves.  138. 

A  court  of  equity  will  also  interfere  by  injunction  to  restrain 
a  party  from  proceeding  at  law  to  recover  penalties  contained 
in  deeds,  agreements,  &c.    1  Fonb.  153.  5th  ed. 

The  doctrine  upon  the  subject  of  relief  from  penalties  has  been 
thus  stated  by  Lord  Thurlow  :  "  Where  a  penalty  is  inserted 
merely  to  secure  the  enjoyment  of  a  collateral  object,  the  enjoy- 
ment of  the  object  is  considered  as  the  principal  intent  of  the 
deed,  and  the  penalty  only  is  accession al,  and  to  secure  the  da- 
mage really  incurred.  1  Iiro.  C.  C.  419-  But  where  the  parties, 
instead  of  securing  the  performance  of  the  agreement  bv  a 
penalty,  have  fixed  upon  a  certain  sum  by  way  of  liquidated 
damages,  to  be  paid  in  the  event  of  the  nonperformance  of 
the  agreement,  a  court  of  equity  (except  in  certain  cases  of 
waste)  refuses  to  interfere  in  restraining  the  recovery  of  such 
damages. 

A  common  instance  of  this  species  of  relief  is  that  which 
is  given  against  a  clause  of  re-entry  for  nonpayment  of  rent* 
But  where  the  covenant  is  of  that  nature  that  a  court  of  equity 
cannot  make  a  compensation  for  a  breach  of  it,  as  for  a  breach 
of  a  covenant  not  to  assign  without  licence;  1  Salk.  156: 
2  Fern,  594 ;  relief  will  not  be  given  against  the  penalty. 

Injunctions  in  the  nature  of  a  specific  performance  are 
usually  of  two  kinds.  1st.  Where  granted  on  the  application 
of  a  landlord  to  restrain  a  tenant  from  the  violation  of  some 
covenant  contained  in  his  lease.  2nd.  Where  granted  on 
the  application  of  a  tenant  holding  under  an  agreement  for  a 
lease  to  restrain  the  landlord  from  proceeding  against  him  in 
ejectment.    See  further,  tit.  Lease. 

YV  hen  a  bill  in  Chancery  is  filed  in  the  office  of  the  Six 
Clerks,  if  an  injunction  be  prayed  therein,  it  may  be  had  at 
various  stages  of  the  cause,  according  to  the  circumstances 
of  the  case.  If  the  bill  be  to  stav  an  execution  upon  an  op- 
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prcssive  judgment,  and  the  defendant  does  not  put  in  his 
answer  within  the  stated  time  allowed  by  the  rules  of  the 
court,  an  injunction  will  issue  of  course  ;  and  when  the  an- 
swer comes  in ,  the  injunction  can  only  be  continued  upon  a 
Sufficient  ground  appearing  from  the  answer  itself*  But  if  an 
injunction  be  wanted  to  stay  waste,  or  other  injuries  of  an 
equally  urgent  nature,  then  upon  the  filing  of  the  bill,  and  a 
proper  case  supported  by  affidavits.,  the  court  will  grant  an  in- 
junction immediately,  to  continue  till  the  defendant  has  put 
in  his  answer,  and  till  the  court  shall  make  some  further  order 
concerning  it :  and  when  the  answer  comes  in,  whether 
it  shall  then  he  dissolved,  or  continued  till  the  hearing 
of  the  cause,  is  determined  by  the  court  upon  argument, 
drawn  from  considering  the  answer  and  affidavits  together. 
3  Comm.  443. 

The  writ  of  injunction  is  directed  to  the  party  proceeding, 
and  to  all  and  singular  their  counsellors,  attorney s,  and  solici- 
tors whatsoever  ;  and  concludes,  enjoining,  "We  command  that 
you,  and  each  of  you,  desist  from  all  further  prosecution  what- 
ever at  common  law,  for  or  concerning  any  matters  in  the  com- 
plaint contained,  under  pain,  Sec"  See  3  New  Ab.  14? :  Fin.  Ab* 
tit.  Injunction  :  Com.  Dig.  tit.  Chancery,  D.  (S). 

If  an  attorney  proceeds  at  law,  after  he  is  served  with  an 
injunction  to  stay  proceedings,  on  afli davit  made  thereof,  inter- 
rogatories are  to  be  exhibited  against  him,  to  which  he  must 
answer  on  oath  ;  and  if  it  appears  that  he  was  duly  served 
with  the  injunction,  and  hath  proceeded  afterwards  contrary 
thereto,  the  Court  of  Chancery  will  commit  the  attorney  to 
the  Fleet  for  the  contempt,  2  Lill.  Ah.  6  k  But  if  an  in- 
junction be  granted  by  the  Court  of  Chancery  in  a  criminal 
matter,  the  Court  of  B,  R.  may  break  it,  and  protect  any  that 
proceed  in  contempt  of  it.    Mod.  Cas.  But  a  court  of 

law  will  take  such  notice  of  an  injunction,  that  the  defendant 
shall  have  no  advantage  against  the  plaintiff  for  not  pro- 
ceeding within  the  time  allowed  by  the  rules  of  the  court, 
if  the  delay  was  occasioned  by  the  defendant's  obtaining  an 
injunction*    2  Burr.  (>()(). 

However,  a  judge  at  Nisi  Prius  will  not  take  a  cause  out  of 
its  regular  course  to  avoid  the  effects  of  an  injunction  about 
to  be  granted,  though  the  injunction  is  not  upon  the  merits. 
1  Camp.  559. 

The  common  injunction  to  stay  proceedings  at  law  does  not 
extend  to  a  distress  for  rent.  Hughes  v.  Ring,  1  JFdc*  §  IV.  392. 
Giving  notice  of  trial  is  a  breach  of  an  injunction  to  stay  trial. 
Bird  v.  Brancker,  2  Sim.  dy  St  it.  1 86".  Assistance  rendered  to 
magistrates  making  restitution  after  a  forcible  entry  is  a  breach 
of  an  injunction  for  quieting  possession.    3  Swanst.  626. 

Whjre,  after  notice  of  motion  for  breach  of  an  injunction, 
the  parties  privately  came  to  an  agreement,  which  was  after- 
wards disregarded,  the  court  held  they  had  no  jurisdiction  to 
enforce  such  an  agreement,  which  was  no  part  of  the  suit,  and 
not  made  a  rule  of  court.    5  Mad.  78. 

As  to  injunctions  from  committing  waste,  sec  that  title  ; 
and  with  respect  to  the  infringement  of  copyrights  and  patents, 
see  tit.  Literary  Property,  Monopoly,  Patents. 

INJURY,  injuria.^  A  wrong  or  damage  to  a  man's  person 
or  goods.  The  law  punisheth  injuries;  and  so  abhors  them, 
that,  in  certain  cases,  it  grants  writs  of  anticipation  for  their 
prevention.  But  the  law  will  suffer  a  private  injury  rather 
than  a  public  evil ;  and  the  act  of  God,  or  of  the  law,  doth 
injury  to  none.  4  Rep.  124:  10  Rep.  148.  Sec  Malicious 
Injuries,  and  other  appropriate  titles. 

INLAGARE.  To  admit  or  restore  to  the  benefit  of  the 
law.    A tmal.  JVaverl.  sub  anno  1074. 

I  NLA  GARY  ok  INLAGATION,  inlagatio,  from  the 
Saxon  in  lagian,  i.  e.  inlagare.~]  A  restitution  of  one  outlawed, 
to  the  protection  of  the  law  and  benefit  of  a  subject.  Bract, 
lib.  3.  tract.  2.  c.  14:  Leg.  Canut.  par.  h  c.  2. 

INLAGH,  inlagatus,  vet  homo  sub  lege.^  He  who  was  of 
some  frank  pledge,  and  not  outlawed.  It  seems  to  be  the  con- 
trary to  utlagk.    Bract,  tract.  2.  lib,  3.  c.  It. 


INLAND.  Is  said  to  be  terra  dominicalis,  pars  matierii, 
dominica,  terra  interior  vet  inchtsa  ;  for  that  which  was  let  to 
tenants  was  called  outland.  In  an  ancient  will  there  are  these 
words :  "  To  Wntfee  I  give  the  inlands  or  demeans,  and  to 
Elfey  the  ullands,  or  tenancy.'*  Testam  Britkerico.  This  word 
was  in  great  use  among  the  Saxons,  and  often  occurs  in 
Domesday-book.    See  InlantaL 

INLAND  BILLS.    See  Bills  of  Exchange. 

INLAND  TRADE,  A  trade  wholly  managed  at  home, 
in  one  country.  Merc*  Diet.  It  is  properly  used  in  contra- 
distinction to  commerce,  and  so  is  the  word  trade  generally ; 
though  the  words  trade  and  commerce  are  frequently  con- 
founded, especially  with  respect  to  the  former  being  used  for 
the  latter. 

INLANTAL,  INLANTALE.  Demesne  or  inland,  to 
which  was  opposed  delantal,  land  tenanted  or  outlawed. 
Cornell. 

INLEACED,  from  Fr.  enlass.~\  Intangled  or  insnared; 
the  word  we  may  read  in  the  champion's  oath.    2  Inst.  547. 

INLEGIARE.  When  a  delinquent  has  satisfied  the  law 
and  is  again  rectus  in  curia,  he  is  said  se  inlegiare.  Leg.  H.  L 
c.  11*    See  Inlagare. 

INMATES.  Persons  who  are  admitted  to  dwell  with  and 
in  the  house  of  another,  and  not  able  to  maintain  themselves. 
Kitck.  45.  These  inmates  are  generally  idle  persons  har- 
boured in  cottages ;  wherein  it  hath  been  common  for  several 
families  to  inhabit,  by  which  the  poor  of  parishes  have  been 
increased ;  but  suffering  this  was  made  an  offence  hv  the 
SI  Eliz.  c.  7.  (repealed  by  15  G.  3.  c.  32.)  liable  to  a  forfeiture 
of  10,9.  a  month,  inquirable  of  in  the  court  leet,  &c.  If  one 
have  a  house  wherein  he  dwells,  and  lets  part  of  it,  so  that 
there  are  several  doors  into  the  street,  it  is  as  two  houses,  and 
the  under-tenant  shall  not  be  accounted  an  inmate.  But  it  is 
otherwise  if  there  be  hut  one  outer  door  for  both  families. 
2  Co.  Inst.  A  man  keeps  his  daughter  that  is  married,  and 
her  husband,  &c.  by  covenant,  and  they  have  some  rooms  in 
his  house,  they  arc  not  inmates ;  though  if  they  live  in  one 
cottage,  and  part  the  house  between  them,  and  diet  themselves 
severally,  they  will  be  inmates  within  the  statute.  If  a  per- 
son take  another  to  table  with  him  ;  or  let  certain  rooms  to 
one  to  dwell  in,  if  he  be  of  ability,  and  not  poor,  he  is  no 
inmate.    Kitck.  45. 

By  stat.  7 j  8  G.  4,  c.  38.  no  constable  shall  be  required  to 
make  presentment  of  inmates  at  any  general  gaol  delivery, 
great  or  quarter  sessions.    See  tits.  Poor,  Vagrants. 

I N  N  A  M I U  M  for  N A  M I U  M.    A  pledge.    Du  Cange. 

IN  NATU RALITAS.  Unnatural  usage.  Hen.  de  KnygU 
ton,  in  Ed.  3.  p.  2572. 

INNINGS.  Lands  recovered  from  the  sea  in  Romney 
Marsh,  by  draining :  ancient  records  mention  the  innings  of 
archbishops  Becket,  Boniface,  and  others  ;  and  at  this  day  there 
is  El derton's  innings,  &c.  Where  they  are  rendered  profi table, 
they  are  termed  gainage  lands.    Law  of  Sewers.  31. 

INNOCENCE.  The  law  always  presumes  that  a  man's 
character  is  good  until  the  contrary  is  shown,  or  that  he  is 
innocent  of  an  imputed  offence  until  his  guilt  is  proved. 
Where  a  woman  married  again  wTithin  twelve  months  after 
her  husband  (who  had  not  been  heard  of  since)  left  the  coun- 
try, the  presumption  of  innocence  was  held  to  predominate 
over  the  presumption  of  the  continuance  of  life.  2  B.  $  A> 
386. 

INNONIA.    From  Sax,  innan,  i.  e,  intus.~]    An  inelosure. 

Spebn.  Gloss. 

INNOTKSCIMUS.  The  same  as  videmus ;  it  signifies 
letters  patent,  so  called,  which  are  always  of  a  charter  of 
feoffment,  or  some  other  instrument,  not  of  record,  concluding 
Innofescimus  per  pnvsentes,  SfC. 

INNOVATION.  A  technical  expression  in  the  Scotch  law, 
implying  the  exchange  of  one  obligation  for  another,  so  as  to 
make  the  second  come  in  place  of  the  tirst.  Bells  Scutch  Lam 
Diet. 
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As  to  the  objection  to  any  innovation  in  the  English  law, 
see  1  Inst*  379<  In  every  inquiry  with  a  view  to  any  such 
innovation,  regard  should  be  had  to  the  nature  and  extent  of 
such  principles  of  adherence  to,  or  deviation  from,  the  existing 
state  of  the  law,  which  may  be  most  beneficially  adopted  by 
those,  who  are  under  no  other  influences  than  such  as  arise 
from  the  wish  to  preserve  or  promote  the  system  of  judicature 
and  legislation  most  conducive  to  the  happiness  and  welfare 
of  the  community  ;  to  the  discovery  of  a  proper  and  middle 
course  of  procedure,  avoiding  equally  the  extreme  of  intem- 
perate reform,  or  a  servile  adherence  to  existing  institutions, 
in  cases  where  a  deviation  would  be  attended  with  a  decided 
benefit  in  the  whole  of  its  consequences  and  effects. 

INNOXIARE.  To  purge  one  of  a  fault,  and  make  him 
innocent.    Leg,  El  helved,  c.  10* 

INNS  and  INNKEEPERS*  The  keeper  of  a  common 
inn,  or  hostel,  was  anciently  known  by  the  appellation  of  hostel- 
ler or  host,  Common  inns  are  instituted  for  passengers;  for 
the  proper  Latin  word  is  diversorium,  because  he  who 
lodgeth  there  is  quasi  divertens  se  d  via,  8  Rep.  Cables  case, 
Cornell. 

The  keeping  of  an  inn  is  no  franchise,  but  a  lawful  trade, 
when  not  exercised  to  the  prejudice  of  the  public,  and  there- 
fore at  common  law  there  was  no  need  of  any  licence  or  allow- 
ance for  such  erection  ;  but  if  an  inn  use  the  trade  of  an  ale- 
house, as  almost  all  innkeepers  do,  it  will  be  within  the 
statutes  concerning  alehouses.  Dalt.c.SO:  Blacker  by,  170: 
1  Burns  Just,  Alehouses,  1  :  3  Bac.  Ab,  Inns,  fyc,  (A.) 

Every  inn  is  not  an  alehouse,  nor  every  alehouse  an  inn ; 
but  if  an  inn  uses  common  selling  of  ale,  it  is  then  also  an 
alehouse ;  and  if  an  alehouse  lodges  and  entertains  travellers, 
it  is  also  an  inn.    Bur  us  J. 

Before  the  stat.  5,  6  Ed.  (j.  c.  25.  it  was  lawful  for  any  one  to 
keep  an  alehouse  without  licence.  1  Hawk,  P.  C  c.  78.  §  52. 
in  Marg.    See  further,  tit.  Alehouses* 

If  the  keeper  of  an  inn  harbours  thieves,  or  persons  of  scan- 
dalous reputation,  or  suffers  frequent  disorders  in  his  house  ;  or 
sets  up  a  new  inn,  in  a  place  where  there  is  no  manner  of  need 
of  one,  to  the  hindrance  of  other  ancient  and  well-governed 
inns ;  (but  this  seems  to  be  incorrect,  for  no  institution  is  enti- 
tled to  this  protection,  unless  it  be  of  the  nature  of  a  franchise, 
that  originated  in  a  grant  of  the  crown  ;  2  RoL  Ahr.  84. 
857  ;)  or  keep  it  in  a  situation  wholly  unfit  for  such  a  purpose, 
he  mav  by  the  common  Jaw  be  indicted  and  fined.  H,  P.  C, 
146:  Datt.  33,  31:  1  Hawk,  P.  C.  c.  78:  4  BL  Comm.  167: 
3  Bac.  Ab.  Inn,  #c.  (A.) 

I.  Of  the  Liabilities  of  Innkeepers, 
II.  Of  their  Charges. 
III.  Qf  their  Remedies  for  their  Bills, 

I.  Of  the  Liabilities  qf  Innkeepers, — It  seems  to  be  clear 
that  if  one  who  keeps  a  common  inn  refuse  either  to  receive  a 
traveller,  or  a  guest,  into  his  house,  or  to  find  him  victuals  or 
lodging,  upon  his  tendering  him  a  reasonable  price  for  the 
same,  he  is  not  only  liable  to  render  damages  to  the  party  in 
an  action,  but  may  also  be  indicted  and  fined  at  the  suit  of 
the  king ;  and  it  is  also  said  that  he  may  be  compelled  by  the 
constable  of  the  town  to  receive  and  entertain  such  person  as 
his  guest ;  and  that  it  is  no  way  material  whether  he  have 
any  sign  before  his  door  or  not,  if  he  make  it  his  common 
business  to  entertain  passengers.  1  Hawk.  P.  C.  c.  78.  §  2  : 
1  Vent.  383 :  Ball,  c.  7  :  1  Sal/c.  388  :  5  T.  R.  273. 

And  the  refusal  of  the  innkeeper  was  an  offence  which  the 
constable  was  formed  v  bound  to  present  at  a  court  leet. 
1  Show.  270:  ]  Saund.312,  c. 

He  is  also  under  an  obligation  to  receive  whatever  goods  his 
guests  bring  with  them,  but  he  is  not  bound  to  receive  the 
goods  of  one  who  proposes  to  deposit  them  with  him  and  to  go 
elsewhere;  for,  as  he  reaps  no  profit  from  the  deposit  of  goods, 


he  is  not  hound  to  take  them  under  his  charge.  Mo.  876: 
Orl.  Bridg,  227. 

Inns  were  allowed  for  the  benefit  of  travellers,  who  have 
certain  privileges  whilst  they  are  in  their  journies,  and  are  in 
a  more  peculiar  manner  protected  by  the  law ;  it  is  for  this 
reason  that  the  innkeeper  shall  answer  for  those  tilings  which 
are  stolen  within  the  inn  ;  though  not  delivered  to  him  to 
keep,  and  though  he  was  not  acquainted  that  the  guests 
brought  the  goods  to  the  inn;  for  it  shall  be  intended  to  be 
through  his  negligence,  or  occasioned  by  the  fault  of  him  or 
his  servants.  8  Rep,  Cayleys  case.  Soldiers  billeted  are  guests. 
ClaifL  97- 

But  if  an  attorney  hires  a  chamber  in  an  inn  for  a  whole 
term,  the  host  is  not  chargeable  with  any  robbery  in  it,  because 
the  party  is,  as  it  were,  a  lessee.     Mo,  877* 

So  if  a  guest  at  an  inn  deposit  his  goods  in  a  room  which  lie 
uses  as  a  warehouse,  and  of  which  he  has  the  exclusive  pos- 
session, the  innkeeper  is  not  liable  for  the  loss.  1  Star/:,  249: 
and  see  Holt,  211.  m. :  4  Maule     $.  306,  post. 

If  one  comes  to  an  inn,  and  makes  a  previous  contract  for 
lodging  for  a  set  time,  and  doth  not  eat  or  drink  there,  he  is 
no  guest,  but  a  lodger,  and  so  not  under  the  innkeeper's  pro- 
tection ,•  but  if  he  eats  and  drinks,  or  pays  for  his  diet,  it  is 
otherwise.    12  Mod,  255. 

If  any  theft  be  committed  on  a  guest  that  lodge th  in  an  inn, 
by  the  servants  of  the  inn,  or  by  any  other  persons  (not  the 
guest's  servant  or  companion),  the  innkeeper  is  answerable  in 
action  on  the  case ;  but  if  the  guest  be  not  a  traveller,  but 
one  of  the  same  town,  the  master  of  the  inn  is  not  chargeable 
for  his  servant's  theft ;  and  if  a  man  is  robbed  in  a  private 
tavern,  the  master  is  not  chargeable.    8  Rep.  32,  33. 

In  this  action  the  innkeeper  shall  not  answer  for  any  thing 
that  is  out  of  his  inn,  but  only  for  such  things  as  are  infra 
hospitium,  the  words  of  the  writ  being  eorum  bona  et  cat  alia 
infra  hospitia  ilia  existenlia>  Sec.  But  if  the  innkeeper  put  the 
guest's  horse  to  grass,  without  orders,  and  the  horse  is  stolen, 
he  shall  make  it  good.    8  Rep.  34. 

One  came  to  an  innkeeper  and  requested  him  to  take  charge 
of  goods  till  a  future  day,  which  the  innkeeper  refused,  because 
his  house  was  full  of  parcels  ;  the  person  bringing  the  goods 
then  sat  down  in  the  inn,  had  some  liquor,  and  put  the  goods  on 
the  floor  immediately  behind  him;  when  he  got  up,  the  goods 
were  missing,  Held,  that  the  innkeeper  was  liable,  the 
goods  being  lost  during  the  time  the  plaintiff  staid  as  a 
guest.    5  Term  Rep.  273. 

The  innkeeper  shall  not  be  charged,  unless  there  shall  be 
some  default  in  him  or  his  servant ;  for,  if  he  that  comes  with 
the  guest,  or  who  desires  to  lodge  with  him,  steal  his  goods, 
the  host  is  not  chargeable ;  though  if  an  innkeeper  appoint 
one  to  lie  with  another,  he  shall  answer  for  him.  Although 
the  guest  deliver  not  his  goods  to  the  innkeeper  to  keep,  &c. 
if  they  be  stolen,  he  shall  be  charged:  but  not  where  the 
hostler  require  his  guest  to  put  them  in  such  a  chamber  under 
lock  and  key,  if  he  suffers  them  to  be  in  an  outward  court,  &c. 
2  Shep.  Ab.  334. 

An  innkeeper  was  held  not  to  be  answerable  for  the  goods 
of  a  guest,  which  were  lost  through  the  guest's  own  negli- 
gence, out  of  a  private  room  in  the  inn,  chosen  by  himself  for 
the  purpose  of  exhibiting  goods  for  sale ;  the  use  of  which 
room  was  granted  by  the  innkeeper,  who  at  the  same  time 
told  the  guest  that  there  was  a  key,  and  he  might  lock  the 
door,  which  he  neglected  to  do.    4  M.  <fy  S.  306. 

But  an  innkeeper  can  only  limit  his  liability  by  express 
agreement  or  notice.  Therefore  where  a  package,  part  of  a 
traveller's  luggage,  was  placed,  by  his  desire,  in  the  commercial 
room  of  an  inn,  from  whence  it  was  stolen,  the  innkeeper  was 
held  liable,  though  it  was  found  to  be  the  custom  of  the  house 
to  deposit  all  luggage  in  the  bed-room  of  guests,  Richmond 
v.  Smith,  8  B.  $  C  9- 

A  guest  in  a  common  inn  arising  in  the  night  time,  and 
carrying  goods  out  of  his  chamber  into  another  room,  and 
'4  y  2 
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from  thence  to  the  stable,  intending  to  ride  away  with  them, 
is  guilty  of  felony,  although  there  was  no  trespass  in  the 
taking  of  them  ;  which  is  yet  generally  required  in  eases  of 
felony.  Bait.  c.  40  :  Bum's-  J. :  1  Hawk.  P.  C.  c.  33.  §  18. 
So  a  guest  who  hath  a  piece  of  plate  set  before  him  in  an  inn, 
mav  be  guilty  of  felon v  in  fraudulently  taking  away  the  same. 
1  HawL  f*  C.  c.  33.  §  6. 

II.  Of  the  Charges  of  Innkeepers. — Innkeepers  not  selling 
their  hay,  oats,  beans,  &c.  and  all  kinds  of  victuals  for  man  and 
beast,  at  reasonable  prices,  having  respect  to  the  price  sold  in 
the  markets  adjoining,  without  taking  any  thing  for  litter, 
shall  be  fined  for  the  first  offence,  and  for  the  second  be 
imprisoned  for  a  month,  and  for  the  third  stand  on  the  pillory. 
Rates  and  prices  may  be  set  on  all  the  commodities  sold  by  inn- 
keepers ;  and  if  they  extort  any  unreasonable  rates  they  may  be 
indicted.  2  Cro.  609:  Cartkew,  150.  See  also  stats.  12  Ed.  2. 
C-  6  i  21  Jac.  1 .  c.  21  :  3  H.  8.  c.  8. 

The  punishment  of  the  pillory,  however,  is  now  abolished, 
except  in  cases  of  perjury.    See  tit.  Pillory. 

But  an  innkeeper  is  entitled  in  his  charges  to  his  guests  to  esti- 
mate not  only  the  intrinsic  value  of  that  which  is  furnished  to 
them,  but  to  include  a  reasonable  compensation  in  respect  of  the 
trouble  and  risk  which  devolve  upon  him  in  the  character  of  inn- 
keeper, in  taking  charge  of  the  property  of  his  guests.  1  Show. 
268. 

If  an  innkeeper  make  a  gross  overcharge  in  his  bill,  the 
guest  may  tender  him  a  reasonable  amount,  which  will  entitle 
him  to  a  verdict  in  an  action,  or  the  innkeeper  may  be  indicted 
and  fined,  for  it  is  an  extortion.  Carlh.  150;  Cro.  Jac.  6*09  : 
6  T.  R.7- 

By  the  24  G.  2.  c.  40.  §  12.  no  person  shall  recover  any 
debt  on  account  of  spirituous  liquors,  unless  bond  Jlde  con- 
tracted at  one  time  to  the  amount  of  20s.  or  upwards. 

By  reason  of  this  statute  an  innkeeper  cannot  recover  charges 
for  spirits,  unless  each  item  is  for  spirits  furnished  at  one  time 
to  the  amount  of  20s.,  although  forming  items  in  a  bill  for  a 
dinner.    ]  Self?-  Ar.  P-  61  :  5  B.  $  A.  241. 

Where  a  bill  of  exchange  is  given  in  part  for  spirits  fur- 
nished in  small  quantities,  although  the  rest  of  the  considera- 
tion is  good,  the  plaintiff  cannot  recover.  3  Taunt.  226 :  and 
see  1  D.  $  R.  359- 

If  several  persons  come  together  to  an  inn  or  tavern,  and 
dine  there  without  a  special  agreement  with  the  innkeeper, 
each  is  liable  for  the  whole  expense  of  the  dinner,  unless  it  is 
known  to  the  innkeeper  that  some  came  there  by  invitation  of 
others,  in  which  case,  such  persons  are  not  liable  even  for  their 
own  share.    3  Camp.  49. 

But  the  officers  of  a  regimental  mess  are  each  liable  only 
for  his  own  share  of  the  expenses,  for  their  manner  of  dining 
together  is  notice  to  him  who  provides  the  dinner.  3  Camp. 
£1.  ft 

III.  Of  the  Remedies  of  Innkeepers  for  their  Bills. — Action 
on  the  case  on  an  implied  assumpsit  will  lie  against  the  guests 
for  things  had,  where  the  innkeeper  is  obliged  by  law  lo  furnish 
him  with  meat,  drink,  &c.  And,  when  a  guest  calls  for  any 
thing  at  an  inn,  the  innkeper  may  justify  detaining  the  person 
of  the  guest,  or  a  horse,  or  other  thing,  till  he  is  paid  his  just 
reckoning.  Dyer,  30:  Bac.  Ab.  tit.  Inns.  By  the  custom  of 
the  realm,  if  a  man  lies  in  an  inn  one  night,  the  innkeeper  may 
detain  his  horse  until  he  is  paid  for  the  expenses ;  but  if  he 
gives  the  party  credit  for  that  time,  and  lets  him  depart  without 
payment,  he  hath  waived  the  benefit  of  the  custom,  and  must 
rely  on  his  other  agreement,  having  given  credit  to  the  person. 
8  Mod,  172. 

The  innkeeper  may  maintain  an  action  in  assumpsit  fur  the 
amount  of  his  bill,  notwithstanding  he  detains  the  defendant's 
horse  or  goods  as  a  security,  for  such  horse  or  goods  are  not  in 
n-eneral  cases  available  in  satisfaction  of  his  account. 
Mo.  896,  7  :  Ori  Brig.  227 !  Yelu.  67 :  2  Lord  II.  866. 


By  the  custom  of  London  and  Exeter,  if  a  man  commit  a 
horse  to  an  innkeeper,  and  he  eat  out  his  price,  the  innkeeper 
may  take  him  as  his  own,  upon  the  reasonable  appraisement 
of  four  of  his  neighbours ;  which  was,  it  seems,  a  custom 
arising  from  the  abundance  of  traffic  with  strangers,  that 
could  not  be  known  to  charge  them  with  the  action  ;  but  the 
innkeeper  hath  no  power  to  sell  the  horse  by  the  general 
custom  of  the  realm.  Bac.  Ah.  tit.  Inns :  2  RoL  Abr.  85 : 
Slra.  556. 

A  person  brings  his  horse  to  an  inn,  and  leaves  him  in  the 
stable  there ;  the  innkeeper  may  keep  him  till  the  owner 
pay  for  the  keeping :  and,  it  is  said,  if  he  eat  out  as  much  as 
he  is  worth,  the  master  of  the  inn,  after  a  reasonable  ap- 
praisement, may  sell  the  horse  and  pay  himself  Yelv.  66. 
But  if  one  bring  several  horses  to  an  inn,  and  afterwards 
takes  them  all  away  hut  one,  the  innkeeper  may  not  sell 
this  horse  for  payment  of  the  debt  for  the  others.,  but  every 
horse  is  to  be  sold  to  satisfy  what  is  due  for  his  own  meat. 
7  Bnlst.  207.217- 

The  innkeper  is  entitled  to  feed  the  horse  during  its  deten- 
tion, and  to  charge  the  amount  in  his  account,  and  that  not- 
withstanding an  order  from  the  owner  not  to  do  so;  for  other- 
wise his  security  would  fail.  Mo.  876,  877:  8  Mod.  172: 
S/r.  556. 

If  an  innkeeper  receives  a  stage  coach,  and  from  time  to 
time  suffers  the  coach  and  horses  to  depart  without  payment, 
he  gives  credit  to  the  owners,  and  cannot  afterwards  detain 
the  coach  and  horses  for  what  was  formerly  due,    Slra.  556. 

A  person  keeping  a  house  of  public  entertainment  in  Lon- 
don, where  provisions  and  bed  are  furnished  for  all  persons 
applying  and  paying  for  the  same,  but  which  was  newly  termed 
a  tavern  and  coffee  house,  and  not  frequented  by  stage  coaches 
or  waggons,  and  having  no  stables  attacled  to  it,  is  to  be  con- 
sidered an  innkeeper,  subject  to  the  privileges  and  liabilities  of 
such  persons,  and  therefore  has  a  lien  on  the  goods  of  his  guest 
for  the  payment  of  his  bill.    3  B.  $  A.  283. 

A  livery-stable- keeper,  however,  may  not  detain  horses  for 
their  feed  as  an  innkeeper,  for  he  is  not  bound  to  them,  and 
when  he  does  so,  it  is  on  a  special  contract.  But  if  a  party 
agree  not  to  take  away  horses  till  they  are  paid  for,  and  after- 
wards, under  pretence  of  a  ride,  take  them  elsewhere,  the 
stable-keeper  mav  retake  and  keep  them  till  his  charge  is  paid. 
R.  $  M.  \0i  IC.  $  P.  575.  577^ 

But  where  any  part  of  an  innkeeper's  bill  is  for  ale  or  beer, 
he  must  furnisb  an  account  of  the  particular  items;  for  by  the 
11  and  12  IV.  3.  c.  15,  §  2.  if  any  innkeeper,  &c.  retail,  utter, 
or  sell  any  ale  or  beer  in  any  unmarked  vessel  to  any  traveller 
or  other  person,  or  in  giving  any  account  or  reckoning  in 
writing,  or  otherwise  refuse  to  state  the  particular  number  of 
quarts  or  pints,  it  is  not  lawful  for  him,  for  default  of  payment 
of  such  reckoning,  to  detain  any  goods  or  other  things  belong- 
ing to  the  person  from  whom  it  is  due,  but  he  is  left  to  his  actif  n 
at  law.  See  also  9  G*  4-.  c.  fil.  §  If),  whereby  licensed  persons 
are  required  to  use  the  standard  measure  in  the  sale  of  liquors. 

See  further  as  to  inns,  tits.  Action,  Alehouses,  Bailment, 
Drunkenness,  Gaming;  and  1  Hawk.  P.  C.  c.  7$-  at  length. 

INNS  OF  COURT,  hospilia  curice  ~\  Are  so  called,  because 
the  students  therein  do  not  only  study  the  law  to  enable  them 
to  practise  in  the  courts  in  Westminster,  but  also  pursue  suth 
other  studies  as  may  render  them  better  qualified  to  serve  the 
king  in  his  court.  Fortescue,  c.  49-  Of  these  (says  Sir 
Edward  Coke)  there  are  four  well  known,  viz.  the  Inner 
Temple,  Middle  Templo,  Lincoln's  Inn,  and  Gray's  Inn;  # 
which,  with  the  two  Serjeants  Inns,  and  eight  inns  of  Chan- 
cery, vh.  Clifford's  Inn,  Symond's  Inn,  Clement's  Inn,  Lyon^s 
Inn,  Purnival'B  Inn,  Staple's  Inn,  Bernard's  Inn,  and  Thavei's 
Inn,  (to  which  is  since  added  New  Inn,)  make  the  most  famous 
university  for  the  profession  of  the  law,  or  of  any  one  human 
science  in  the  world. 

Our  inns  of  court,  or  societies  of  the  law,  which  are  famed 
for  their  production  of  learned  men,  are  governed  by  masters, 
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principals,  ben chers,  stewards,  and  other  proper  officers;  and 
the  chief  of  them  have  chapels  for  divine  service,  and  all  of 
them  public  halls  for  exercises,  readings  and  arguments,  which 
the  students  are  \jvere  !~]  obliged  to  perform  and  attend  for  a 
competent  number  of  years,  before  admitted  to  speak  at  the 
bar,  &c.  The  admission  and  forms  for  this  purpose  must  be 
in  one  of  the  inns  of  court,  not  in  the  inns  of  Chancery. 
These  societies  or  colleges,  nevertheless,  are  no  corporation,  j 
nor  have  any  judicial  power  over  their  members,  but  have 
certain  orders  among  themselves,  which,  by  consent,  have  the 
force  of  laws  :  for  light  offences,  persons  are  only  exconimoned, 
or  put  out  of  commons ;  for  greater,  they  lose  their  chambers, 
and  are  expelled  ;  and  when  expelled  out  of  one  society,  shall 
never  be  received  by  any  of  the  others.  All  the  lesser  inns  of 
Chancery  are  mostly  inhabited  by  attorneys,  solicitors,  and 
clerks,  and  belong  to  some  or  other  of  the  principal  inns  of 
court,  who  have  been  used  to  send  yearly  to  some  of  their 
barristers  to  read  to  them.  Fur  fescue.  Clifford's  Inn,  Cle- 
ment's Inn,  and  Lyon's  Inn,  belong  to  The  Inner  Temple; 
New  Inn  to  The  Middle  Temple;  Furnival's  Inn  and  Thavei's 
Inn  to  Lincoln's  Inn ;  and  Staples*  Inn  and  Barnard's  Inn  to 
Gray's  Inn.    Dugd.  Orig.  320. 

If  these  societies  refuse  to  call  a  member  to  the  bar,  the 
remedy  is  by  appeal  to  the  twelve  judges  as  visitors  of  the  inns 
of  court,  Dong*  33y.  But  if  they  refuse  to  admit  a  party  a 
member  of  the  society,  there  is  no  remedy,  for  there  is  no 
inchoate  right  in  an  individual  to  be  a  member,  and  therefore 
a  mandamus  does  not  lie.  Rex  v.  Lincoln  s  Inn,  4  Barn*  C. 
855. 

The  privileges  possessed  by  the  four  inns  of  court  with 
respect  to  the  admission  of  persons  as  students,  and  of  calling 
them  to  the  bar?  have  recently  been  much  canvassed,  in  conse- 
quence of  the  refusal  of  the  benchers  of  the  Inner  Temple  to 
call  Mr.  Daniel  Whittle  Harvey.  The  common  law  commis- 
sioners, in  compliance  with  the  commands  of  his  Majesty, 
issued  upon  an  address  of  the  House  of  Commons,  have  made 
a  report  on  the  subject,  of  which  the  following  is  an  extract : — 

"  The  origin  of  this  privilege  of  the  inns  of  court  appears  to 
be  involved  in  considerable  obscurity. 

"It  was  observed  by  Lord  Mansfield  in  the  case  of  the  King 
v.  Gray's  Inn,  Dong.  354.  that  the  original  institution  of  the 
inns  of  court  nowhere  precisely  appears;  but  it  is  certain  that 
they  are  not  corporations,  and  have  no  charter  from  the 
crown.  They  are  voluntary  societies,  which  for  ages  have  sub- 
mitted to  government  analogous  to  that  of  other  .seminaries  of  | 
learning;  but  all  the  power  they  have  concerning  the  admission  j 
to  the  bar  is  delegated  to  them  from  the  jiulges,  and  in  every 
instance  their  conduct  is  subject  to  their  control  as  visitors. 

"  In  support  of  these  positions,  a  variety  of  passages  are  cited 
from  Dugdale's  Origincs  Juridicial.es,  which  clearly  show  that 
in  former  times  the  judges  and  the  benchers  made  regulations 
to  be  observed  by  the  inns  of  court,  not  only  respecting  the 
admission  to  the  bar,  but  generally  regarding  the  conduct  of 
the  members  of  the  inn,  and  the  admission  of  students. 

**  Many  instances  will  be  found  in  the  appendix  of  such  orders, 
sometimes  made  by  advice  of  the  privy  council  and  judges,  and 
sometimes  by  the  judges  only,  and  sometimes  by  the  benchers, 
by  advice  and  direction  of  the  jiulges,  and  proceeding  from  the 
king's  suggestion* 

"  There  does  not  appear  to  be  an  instance  in  modern  times  in 
which  the  judges  have  interfered  with  the  internal  regulations 
of  the  different  societies,  though  there  arc  several  in  which 
they  have  acted  as  visitors  upon  appeals  to  them  from  decisions 
of  the  benchers  respecting  calls  to  the  bar. 

"  In  the  late  case  of  Mr.  Woder9  reported  as  the  case  of  The 
King  v.  The  Benchers  of  Lincoln's  Inn,  4  B.  8f  C.  855.  it 
wa*  held  that  the  judges  had  no  power,  as  visitors,  to  interfere 
with  the  regulations  of  the  inns  of  court  respecting  the  ad- 
mission of  students,  and  also  that  the  Court  of  King's  Bench 
ought  not,  in  such  case,  to  interfere  by  mandamus.  It  was  ob- 
served by  Mr,  Justice  Litlhdalc,  f;  that  the  court  was  culled 


upon  to  control  the  society  in  the  admission  of  their  members ; 
but  that,  as  far  as  the  admission  of  members  is  concerned, 
those  are  voluntary  societies,  not  submitting  to  any  govern- 
ment ;  they  may  in  their  discretion  admit,  or  not,  as  they 
please  :  and  the  Court  of  Kings  Bench  has  no  power  to  com- 
pel them  to  admit  any  individual."  He  added,  the  "inter- 
ference of  the  judges  at  the  instance  of  those  members  of  the 
societies  whom  the  benchers  had  refused  to  call  to  the  bar,  was 
perfectly  right;  because  a  member  who  had  been  suffered  to 
incur  expense  With  a  view7  of  being  called  to  the  bar,  thereby 
acquires  an  inchoate  right  to  be  called  ;  and  if  the  benchers 
refuse  to  call  him,  they  ought  to  assign  a  reason  for  so  doing; 
and  if  there  be  no  reason,  or  an  insufficient  one,  then  the  mem- 
ber who  has  acquired  such  inchoate  right  is  entitled  to  have 
that  right  perfected." 

After  stating  the  regulations  prevailing  in  the  different  inns, 
and  what  is  at  present  required  of  individuals  seeking  admis- 
sion as  students,  or  to  be  called  to  the  bar,  the  commissioners 
propose  several  alterations  of  the  existing  practice,  and  that 
the  irresponsible  powers  of  the  inns  of  court,  with  respect  to 
admission  into  their  societies,  should  be  subjected  to  control. 

In  the  first  place  they  recommend  that,  either  by  act  of  par- 
liament or  by  authority  of  the  king  in  council,  the  societies  be 
enjoined  to  allow,  and  the  judges  to  receive,  an  appeal  from 
the  act  of  the  benchers  of  any  inn  or  court  rejecting  an  appli- 
cation for  admission  into  their  society. 

They  also  think  it  right  that  in  all  cases  where  an  applica- 
tion is  rejected,  whether  for  admission  as  a  student,  or  to  be 
called  to  the  bar,  that  the  party  applying  shall  have  notice  in 
writing  of  the  cause  of  rejection ;  shall  be  allowed  to  clear 
himself  from  any  charge  of  misconduct  it  may  involve;  be  at 
liberty  to  make  his  defence,  either  in  person  or  by  counsel, 
and  to  produce  evidence  ;  and  that  the  evidence  and  other  pro- 
ceedings before  the  benchers  shall  (in  the  event  of  an  appeal) 
be  laid  before  the  judges. 

They  further  recommend  it  should  he  ordained  that  no 
general  rules  in  future  to  be  made  by  any  of  the  societies  on 
the  subject  of  admission  of  students  or  calls  to  the  bar,  shall 
be  of  force  until  laid  before3  and  approved  and  subscribed  by, 
the  judges. 

INNUENDO^  from  innuo,  to  nod  or  beckon  with  the  head.] 
A  word  used  in  declarations,  indictments,  and  other  pleadings, 
to  ascertain  a  person  or  thing  which  was  named  before ;  as  to 
say,  he  (innuendo,  i.  e.  meaning,  the  plaintiff)  did  so  and  so* 
when  there  was  mention  before  of  another  person.  4  Rep.  17- 
An  innuendo  is  in  effect  no  more  than  a  pr&dicl',  and  cannot 
make  that  certain  which  was  uncertain  before ;  and  the  law 
will  not  allow  words  to  be  enlarged  by  an  innuendo,  so  as  to 
support  an  action  on  the  case  for  speaking  of  them.  Hob.  2. 
6.  45  :  5  Mod.  345.  An  innuendo  may  not  enlarge  the  sense 
of  words,  nor  make  supply,  or  alter  the  case  where  the  words 
are  defective.  Hut.  Rep,  44.  In  slander,  both  the  person 
and  scandalous  words  ought  to  be  certain,  and  not  want  an 
innuendo  to  make  them  out :  if  a  plaintiff  declares  that  the 
defendant  said  these  words,  **  Thou  art  a  thief,  and  stolest  a 
mare,  &c."  (innuendo  the  plaintiff),  without  an  averment  that 
the  words  were  spoken  to  the  said  plaintiff"  this  is  not  good  ; 
because  it  doth  not  certainly  appear  of  whom  they  were  spoken, 
and  the  innuendo  doth  not  help  it.  1  Danv.  Abr.  158.  The 
usual  method  of  declaring  is,  if  the  wTords  were  spoken  to  the 
plaintiff  the  defendant  said  the  words  to,  of,  and  concerning 
the  plaintiff.  If  said  to  a  third  person,  the  word  tois  omitted. 
A  man  shall  not  be  punished  for  perjury  by  the  help  of  an 
innuendo.  5  Mod.  344.  An  innuendo  will  not  make  an 
action  for  a  libel  good,  if  the  matter  precedent  imports  not 
scandal,  &c.  to  the  damage  of  the  party.  Mick.  5  Ann.  Where 
action  lies  without  an  innuendo,  an  innuendo  shall  be  repugn 
nant  and  void.    See  1  Danv.  158. 

Where  the  libellous  tendency  of  words  is  riot  apparent  on 
the  face  of  the  libel,  the  extrinsic  circumstances  must  be 
averred,  and  the  connection  pointed  out  by  innuendo :  and  au 
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innuendo  can  only  explain  the  meaning  of  words,  not  enlarge 
it ;  thus,  f(  he  has  burnt  my  barn,"  innuendo  the  prosecutor's 
barn  full  of  corn,  is  a  bad  innuendo.  4  Co.  20.  a.  But  if  it 
had  been  averred  in  the  introduction  that  the  defendant  had  a 
bam  full  of  corn j  and  that,  in  a  conversation  respecting  that 
barn,  the  words  were  uttered,  the  innuendo  would  have  been 
good,  and  by  coupling  the  libel  with  the  inducement,  the 
*ense  would  have  been  complete.  Cow  p.  6*84?  :  3  Chili. 
C,  4  873,  874. 

"  The  navy/'  innuendo,  "  the  royal  navy  of  this  kingdom/' 
was  held  good  where  the  libel  was  alleged  to  have  been 
written  ei  of  and  concerning  the  royal  navy  of  this  kingdom." 
5  St.  Tr.  S90.  See  Cowp.  612  1  11  St.  Tr.  2£U :  1  Chili* 
G.  L.  874. 

See  tits.  Ad  ton,  Indictment,  Libel,  Perjury. 

I  NOPE  RAT  10,  Of  the  legal  excuses  to  exempt  a  man 
from  appearing  in  court,  one  is,  iuopcraiionis  causa,  viz.  on  the 
days  in  which  all  pleadings  are  to  cease,  or  in  diebus  non  juri- 
die  is.    Lev.  H.  1.  c.  6l- 

INORDINATUS.  One  who  died  intestate.  Mat.  Weslm. 
Wtfj. 

IN  PEN  Y  and  OLTPENY.  Money  paid  by  the  custom 
of  some  manors,  on  the  alienations  of  tenants,  &e.  Begist. 
Prior  de  Cokes  ford,  p.  25. 

INPRISII.  Adherents  or  accomplices.  Clans.  18  H.  3* 
in  Bradi/y  Hist.  Engl.  Append,  p.  180. 

INQUEST,  inquisitio.^  An  inquisition  of  jurors,  in  causes 
civil  and  criminal,  on  proof  made  of  the  fact  on  either  side, 
when  it  is  referred  to  their  trial,  being  impanelled  by  the  sheriff 
For  that  purpose;  and  as  they  bring  in  their  verdict,  judgment 
passeth.    Slanndf  P.  C.  lib.  3.  c.  12. 

The  term  inquest  is  used  to  signify  the  persons  to  whom  the 
trial  of  any  question,  civil  or  criminal,  is  committed. 

An  Inquest  of  Office,  or  Inquisition,  is  an  inquiry  made 
by  the  king's  officer,  his  sheriff,  coroner,  escheator,  virtute 
officii ,  or  by  writ  sent  to  them  for  that  purpose  ;  or  by  commis- 
sioners specially  appointed,  concerning  any  matter  that  entitles 
the  king  to  the  possession  of  lands  or  tenements,  goods  or 
chattels.  Finch,  L.  323,  4,  5.  This  is  done  by  a  jury  of  no 
determinate  number,  being  either  twelve,  or  less,  or  more. 
As,  to  inquire,  whether  the  king's  tenant  for  life  died  seised, 
whereby  the  reversion  accrues  to  the  king;  whether  A.,  who 
held  immediately  of  the  crown,  died  without  heirs,  in  which 
case  the  lands  belong  to  the  king  by  escheat;  whether  13.  be 
attainted  of  treason,  whereby  his  estate  is  forfeited  to  the 
crown ;  whether  C,  who  has  purchased  lands,  be  an  alien,  which 
is  another  cause  of  forfeiture ;  whether  D.  be  an  idiot  a  nati- 
vitate,  and,  therefore,  together  with  his  lands,  appertains  to 
the  custody  of  the  king ;  and  other  questions  of  like  import, 
concerning  both  the  circumstances  of  the  tenant,  and  the  value 
or  identity  of  the  lands.  These  inquests  of  office  were  more 
frequently  in  practice  than  at  present  during  the  continuance 
of  the  military  tenures  amongst  us ;  when,  upon  the  death  of 
every  one  of  the  king's  tenants,  an  inquest  of  office  was  held, 
called  an  inquisitio  post  mortem,  to  inquire  of  what  lands  he 
died  seised,  who  was  his  heir,  and  of  what  age,  in  order  to 
entitle  the  king  to  his  marriage,  wardship,  relief,  primer  seisin , 
or  other  advantages,  as  the  circumstances  of  the  ease  might 
turn  out.  To  superintend  and  regulate  these  inquiries  the 
court  of  wards  and  liveries  was  instituted  by  stat.  32  H.  8. 
c.  46.  which  was  abolished  at  the  restoration,  together  with  the 
tenures  upon  which  it  was  founded. 

With  regard  to  other  matters,  the  inquests  of  office  still 
remain  in  force,  and  are  taken  upon  proper  occasions,  being 
extended  not  only  to  lands,  but  also  to  goods  and  chattels 
personal,  as  in  the  case  of  wreck,  treasure- trove,  and  the  like  ; 
and  especially  as  to  forfeitures  for  offences.  For  every  jury 
which  tries  a  man  for  treason  or  felony,  every  coroner's  inquest 
that  sits  upon  a  felo  de  se,  or  one  killed  by  chance-medley,  is, 
not  only  with  regard  to  chattels,  but  also  to  real  interests,  in 
all  respects  an  inquest  of  office;  and  if  they  find  the  treason  or 


felony  (or  formerly  even  the  flight  of  the  party  accused,  though 
innocent),  the  king  is  thereupon,  by  virtue  of  his  office  found, 
entitled  to  have  his  forfeiture ;  and  also,  in  the  case  of  chance- 
medley,  he  or  his  grantees  are  entitled  to  such  things  by  way 
of  deodand,  as  have  moved  to  the  death  of  the  party.  See  tits* 
Deoda  nd,  Forfeiture, 

Whether  a  criminal  were  a  lunatic  or  not,  should,  formerly, 
be  tried  by  an  inquest  of  office,  returned  by  the  sheriff  of  the 
county  ;  and  if  it  were  found  by  the  jury  that  he  only  feigned 
himself  lunatic,  and  he  refused  to  plead,  he  was  to  be  dealt 
with  as  one  standing  mute.  H.  P.  C.  226:  1  And.  107. 
As  to  the  course  to  be  pursued  at  present,  see  Idiots,  VI. 

Abo,  formerly,  where  a  person  stood  mute  without  making 
any  answer,  the  court  might  take  an  inquest  of  office,  by  the 
oath  of  any  twelve  persons  present,  if  he  did  so  out  of  malice, 
from  a  perverse  or  obstinate  disposition,  &c.  But  after  the 
issue  was  joined,  when  the  jury  were  in  court,  if  there  was 
any  need  for  such  inquiry,  it  should  be  made  by  them,  and 
not  by  an  inquest  of  office.  2  Hawk.  P.  C.  c.  30,  §  5.  Now 
where  a  person  stands  mute,  the  court  may  order  a  plea  of  not 
guilty  to  be  entered.    See  further  tit.  Mute, 

If  a  person  attainted  of  felony  escape,  and,  being  retaken, 
denies  he  is  the  same  man,  inquest  is  to  be  made  of  it  by  a 
jury  before  he  is  executed.  2  Hawk.  P.  C.  c  51.  See  1  Burr. 
18,  Inquisition  on  an  untimely  death  may  be  taken  by 
justices  of  gaol-delivery,  oyer  and  terminer,  or  of  the  peace, 
if  omitted  by  the  coroner.  But  it  must  be  done  publicly  and 
openly,  otherwise  it  shall  be  quashed.  By  Magna  Charta, 
nothing  is  to  be  taken  for  inquest  of  life  or  member.  Stat. 
9  IL  3.  c.  26. 

It  is  said  there  are  two  sorts  of  inquisitions,  one  to  inform 
the  king,  the  other  to  vest  an  interest  in  him ;  the  one  need 
not  be  certain,  but  the  other  must ;  and  where  an  inquisition 
finds  some  parts  well,  and  nothing  as  to  others,  it  may  be 
helped  by  melius  inquirendum.    2  Salic.  46j). 

There  is  also  a  judicial  writ  ad  inquirendum,  to  inquire  by 
a  jury  into  any  thing  touching  a  cause  depending  in  court : 
inquisition  may  also  be  had  upon  extents  of  land,  writs  of 
elegit,  where  judgment  is  had  by  default,  and  damages  and 
costs  are  recovered,  &c.  Finch,  484 :  2  Lil.  Abr.  6*5.  See 
tits.  Elegit,  Extent. 

These  inquests  of  office  were  devised  by  law7,  as  an  authentic 
means  to  give  the  king  his  right  by  solemn  matter  of  record; 
without  which  he  in  general  can  neither  take3  nor  part  with 
any  thing.  Finch.  L.  82,  For  it  is  a  part  of  the  liberties  of 
England,  and  greatly  for  the  safety  of  the  subject,  that  the 
king  may  not  enter  upon  or  seise  any  man's  possessions  upon 
bare  surmises  without  the  intervention  of  a  jury.  Gilb.  Hist. 
Exch.  132  :  Hob.  347.  It  is  however  particularly  enacted  by 
stat.  33  II.  8.  £?-  20.  that,  in  case  of  attainder  for  high  treason, 
the  king  shall  have  the  forfeiture  instantly  without  any  inqui- 
sition of  office.  And,  as  the  king  hath  (in  general)  no  title 
at  all  to  any  property  of  this  sort  before  office  found,  there- 
fore, by  stat.  18  //.  6.  c.  6.  it  was  enacted,  that  all  letters 
patent  or  grants  of  lands  and  tenements  before  office  found  or 
returned  into  the  Exchequer,  shall  be  void.  And  by  the  Bill 
of  Rights  at  the  revolution  (I  W.  Se  M.  stat.  2.  r.  2.)  it  is 
declared,  that  all  grants  and  promises  of  fines  and  forfeitures 
of  particular  persons  before  conviction  (which  is  here  the 
inquest  of  office),  are  illegal  and  void ;  which  indeed  was  the 
law  of  the  land  in  the  reign  of  Edward  the  Third.  2  InsL  4tf. 
See  tit.  Forfeiture. 

With  regard  to  real  property,  if  an  office  be  found  for  the 
king,  it  puts  him  in  immediate  possession,  without  the  trouble 
of  a  formal  entry,  provided  the  subject  in  the  like  case  would 
have  had  a  right  to  enter ;  and  the  king  shall  receive  all  the 
mesne  or  intermediate  profits  from  the  time  that  his  title 
accrued.  Finch*  L.  325,  326.  As,  on  the  other  hand,  by  the 
ariiculi  super  cartas;  28  Ed.  1.  d.  3.  c.  19;  if  the  king's 
escheater  or  sheriff  seize  lands  into  the  king's  hand  again,  the 
party  shall  have  the  mesne  profits  restored  to  him. 
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There  is  not  such  nicety  required  in  nn  inquisition  as  in 
pleading ;  because  an  inquisition  is  only  to  inform  the  court 
how  process  shall  issue  for  the  king,  whose  title  accrues  by  the 
attainder,  and  not  by  the  inquisition ;  yet,  in  the  cases  of  the 
kiug,  and  a  common  person,  inquisitions  have  been  held  void  for 
incertainty.    Lane,  39:  2  Nets.  Abr.  1008, 

In  order  to  avoid  the  possession  of  the  crown  acquired  by  the 
finding  of  such  office,  the  subject  may  not  only  have  his  peti- 
tion of  right,  which  discloses  new  facts  not  found  by  the  office, 
and  his  monstrans  de  droit,  which  relies  on  the  facts  as  found, 
but  also  he  may  (for  the  most  part)  traverse  or  deny  the  matter 
of  fact  itself,  and  put  it  in  a  course  of  trial  by  the  common  law 
process  of  the  Court  of  Chancery ;  yet  still,  in  some  special 
cases,  he  hath  no  remedy  left  but  a  mere  petition  of  right. 
F inch.  L.  324.  These  traverses,  as  well  as  the  monstrans  de 
droit,  were  greatly  enlarged  and  regulated  for  the  benefit  of 
the  subject,  by  the  statutes  before-mentioned,  and  other  stats.  ; 
34  Ed,  3.  c.  13:  36  Ed.  3.  c.  13.  (both  now  repealed);  and 
the  2  and  3  Ed.  6.  c.  8.  And  in  the  traverses  thus  given  by 
statute,  which  came  in  the  place  of  the  old  petition  of  right, 
the  party  traversing  is  considered  as  the  plain tiff.  Law  of 
Nisi  Prius,  201,  202.  And  must  therefore  make  out  his 
own  title,  as  well  as  impeach  that  of  the  crown,  and  then  shall 
have  judgment  <piod  manus  Domini  Regis  amoveantur,  &c. 
S  Comm.  258.  260. 

Some  of  these  inquisitions  are  in  themselves  convictions,  and 
cannot  afterwards  be  traversed  or  denied  ;  and  therefore  the 
inquest  or  jury  ought  to  hear  all  that  can  be  alleged  on  both 
sides.  Of  this  nature  are  all  inquisitions  of  felo  de  sc ;  of 
flight  in  persons  accused  of  felony  (but  these  are  not  now  to  be 
taken,  see  tit.  Forfeiture,  Fugam  Feck) ;  of  dcodands,  and  the 
like ;  and  presentments  of  petty  offences  in  the  sheriff's  tourn 
or  court  ieet,  whereupon  the  presiding  officer  may  set  a  fine. 
Other  inquisitions  may  be  afterwards  traversed  and  examined ; 
as  particularly  the  coroner's  inquisition  of  the  death  of  a  man, 
when  it  finds  any  one  guilty  of  homicide ;  for  in  such  cases  the 
offender  so  presented  must  be  arraigned  upon  this  inquisition, 
and  may  dispute  the  truth  of  it,  which  brings  it  to  a  kind  of 
indictment,  the  most  usual  and  effectual  means  of  prosecution* 
4  Comm.  SOI. 

INQUIRENDO.  An  authority  given  in  general  to  some 
person  or  persons,  to  inquire  into  something  for  the  king's 
advantage.    Reg.  72. 

INQUIRY,  Writ  of.    See  Writ,  tit.  Judgment,  L 

INQUISITION,    See  tit.  Inquest. 

Inquisition,  Ex  officio  mero.  Is  one  way  of  proceeding  in 
ecclesiastical  courts.  Wood's  Inst.  59&  And  formerly  the 
oath  ex  officio  was  a  sort  of  inquisition. 

INQUISITORS,  inquisitor es.']  Sheriffs,  coroners,  super 
vimm  corporis,  or  the  like,  who  have  power  to  inquire  in  cer- 
tain cases,  and  by  the  statute  of  Westm.  1 ,  inquirors  or  inqui- 
sitors are  included  under  the  name  of  MinistrL    2  Inst.  211. 

INROLLMENT,  irrotulalio.^  The  registering  or  en- 
tering in  the  rolls  of  the  Chancery,  King's  Bench,  Common 
Pleas,  or  Exchequer,  or  by  the  clerk  of  the  peacein  the  or  recog- 
records  of  the  quarter  sessions,  of  any  lawful  act;  as  a  statute 
nizance  acknowledged,  a  deed  of  bargain  and  sale  of  lands,  &c. 

An  inrollment  of  a  deed  may  be  either  by  the  common- 
law,  or  according  to  the  statute :  and  inrollment  of  deeds 
ought  to  be  made  in  parchment,  and  recorded  in  court,  for 
perpetuity's  sake.  Trin.  23  Car, :  Pasch.  24  Car. :  1  B.  R. 
But  the  inroUing  a  deed  doth  not  make  it  a  record,  though  it 
thereby  becomes  a  deed  recorded  ;  for  there  is  a  difference 
between  matter  of  record,  and  a  thing  recorded  to  be  kept  in 
memory;  a  record  being  the  entry  in  parchment  of  judicial 
matters  controverted  in  a  court  of  record,  and  whereof  the 
court  takes  notice;  whereas  an  inrollment  of  a  deed  is  a  pri- 
vate act  of  the  parties  concerned,  of  which  the  court  takes  no 
cognizance  at  the  time  of  doing  it,  although  the  court  permits 
it-   2  Lit  Abr.  69* 


Every  deed,  before  it  is  enrolled,  is  to  be  acknowledged  to 
be  the  deed  of  the  party  before  a  master  of  the  Court  of  Chan- 
cery, or  a  judge  of  the  court  wherein  unrolled  ■  which  is  fie 
officer's  warrant  for  inrolliug  of  the  same;  and  the  inrollment 
of  a  deed,  if  it  be  acknowledged  by  the  grantor,  will  be  good 
proof  of  the  deed  itself  upon  a  trial,     A  deed  may  be  in- 
rolled  without  the  examination  of  the  party  himself;  for  it  is 
sufficient  if  oath  is  made  of  the  execution.    If  two  are  par- 
ties, and  the  deed  is  acknowledged  by  one,  the  other  is  bound 
by  it :  and  if  a  man  lives  in  New  York,  &e.  and  would  pass 
laud  in  England,  a  nominal  person  may  be  joined  with  him  in 
the  deed,  who  may  acknowledge  it  here,  and  it  will  be  bind- 
ing.   1  Salt.  389. 

If  the  party  dies  before  it  is  inrolled,  it  may  be  inrolled 
afterwards ;  and  inrollments  of  deeds  operate  by  virtue  of  the 
statute  of  inrollments;  but  if  livery  and  seisin,  &c.  be  had 
before  the  inroUing,  it  prevents  the  operation  of  the  inroll- 
ment, and  the  party  shall  be  in  by  that,  as  the  more  worthy 
ceremony  to  pass  estates.  I  Leon.  5  :  2  Nets.  Abr.  1010. 
Although  inrollment,  or  matter  of  record,  shall  not  be  tried 
per  pais,  yet  the  time  when  the  inrollment  of  a  deed  was 
made  shall.    2  Lit.  68. 

Inrollment  is  ordained  in  divers  cases  by  statute;  of  bar- 
gain and  sales  by  stat.  27  H.  8.  c.  If).  Deeds  in  corporations, 
ike.  stat.  34  and  35  H.  8.  c.  22.  Grants  from  the  crown  of 
felon's  goods,  &c.  stats.  4  and  5  W.  §  N.  c.  22.  As  to  the 
general  registry  of  conveyances  in  Yorkshire  and  Middlesex, 
see  tit.  Registry  of  Deeds,  IV, 

By  stat.  27  H.  8.  c.  16,  no  manors,  lands,  &c.  shall  pass 
from  one  to  another  whereby  any  estate  of  inheritance  or  free- 
hold shall  be  made  or  take  effect  by  reason  only  of  any  bar- 
gain and  sale  thereof,  unless  such  bargain  and  sale  be  made 
by  deed,  indented,  and  inrolled  within  six  months  after  the 
date  in  one  of  the  Courts  of  Record  at  Westminster,  or  with 
the  clerk  of  the  peace  in  the  county  where  the  lands  lie,  Bv 
5  Elh.  c.  26.  this  act  is  extended  to  counties  palatine. 

By  stat.  10  Anne,  c.  18.  where  a  bargain  and  sale  inrolled 
shall  be  pleaded  with  a  profert,  a  copy  of  the  inrollment  signed 
by  the  proper  officer,  and  proved  on  oath  to  be  a  true  copy, 
shall  be  of  the  same  force  as  the  deed  itself. 

As  to  the  inrollment  of  proceedings  in  bankruptcy,  see  tit. 
Bankrupts,  V. 

By  the  S  and  4  W.  4.  c.  7**  abolishing  fines  and  recoveries, 
every  assurance  by  a  tenant  in  tail  (except  leases  not  exceed- 
ing 21  years  at  a  rack-rent,  or  not  less  than  five-sixths  of  a 
rack-rent),  and  every  disposition  by  deed  by  a  commissioner  of 
the  lands  of  a  bankrupt  tenant  in  tail,  arc  to  be  inrolled  in 
Chancery  within  six  months,  as  well  as  many  other  of  the 
deeds  and  proceedings  required  by  the  act.  See  further  tit.  Tail* 

An  indorsement  on  the  back  of  the  deed  by  the  proper  officer 
is  sufficient  evidence  of  the  inrollment.    Doug.  56.  58. 

See  further  tits.  Bargain  and  Sale,  III.;  Deeds,  IV. 

INSANE  OFFENDERS.  By  $Q  and  40  G.  3.  c.  94.  and 
56  G.  3.  c.  117-  provision  is  made  with  respect  to  the  trial  and 
safe  custody  of  persons  acquitted  of  any  offence  on  the  ground 
of  insanity.    See  further  tit.  Idiots  and  Lunatics,  VI. 

INSCRIPTIONES,  Written  instruments  by  which  any 
thing  was  granted.  Blount. 

I  INSCRIPTIONS.  Inscriptions  upon  tombstones  ;  Fin.  Abr. 
V,  T.  687  :  SVy«  208  ;  and  other  matters  of  a  like  nature,  are 
admissible  to  prove  a  pedigree,  for  they  are  all  in  their  nature 
equivalent  to  declarations  by  the  family  on  the  subject.  Bull. 
N.  P,  233 :  Cowp.  591  :  IB  Fes.  145  :  10  East,  120. 

INSERVIRE.  To  reduce  persons  to  servitude.  Du 
Gauge. 

INSETENA,  Sax.]     An  inditch.     Ordin.  Romm.  Ma- 
ris, p.  72. 

INSlDJyE,    The  same  with  Figifiaj  or  Excubice.  Fleta, 
lib.  2.  cap.  4.  par.  3. 

IXSID1ATOKKS  VIAKUM.    Way-layers;  which  w^rds 
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are  not  to  he  put  in  indictments,  appeals,  &c,  by  stat,  4  II.  4. 
c.  2.  And  before  this  statute,  clergy  might  he  denied  felons 
charged  generally  as  Insidiatores  FiaruTn,  &c.  See  stat. 
23  Car.  2.  c.  1  .  and  tit.  Clergy,  Benefit  of 

INSIGNIA.    Ensigns  or  arms.    See  Arms  and  Gentility. 

[NSILIUM.  Evil  advice  or  counsel.  Hence,  Insiliarius, 
an  evil  counsellor.    Sim.  Dun  elm. 

INSIMUL  COMPUTASSET.  Is  a  writ  or  action  of 
account,  which  lies  not  for  things  certain,  hut  only  for  things 
uncertain.  Bro.  Aceo.  81.  Also,  in  assumpsit,  a  count  is  often 
added  to  the  declaration,  failed  an  insimul  coniputasscl,  i.e.  set- 
ting forth  an  account  stated,  wherein  the  defendant  was  found 
indebted  to  the  plain  tiff  in  so  much  as  a  consideration  for  the 
defendant's  promise  to  pay  the  sum  found  in  arrear.  See  this 
Diet.  tit.  Action,  Assumpsit,  Pleading. 

INSIMUL  TENU1T.  One  species  of  the  writ  of  forme- 
don  brought  against  a  stranger  by  a  coparcener  on  the  posses- 
sion of  the  ancestor,  &c    See  Formcdon. 

INSINUATION,  insinuation  A  creeping  into  a  mans 
mind  or  favour  covertly;  mentioned  in  the  stat.  21  H.  8.  c.  5. 
Insinuation  of  a  will  is,  among  the  civilians,  the  fir^t  production 
of  it ;  or  leaving  it  in  the  hands  of  the  registrar,  in  order  to  its 
probate. 

INSOLVENT.  Till  of  late  the  Chancery  would  not  put 
out  an  insolvent  trustee ;  for  that  he  was  entrusted  by  the 
donor :  an  insolvent  person  made  executor  cannot  be  put  out 
by  the  ordinary ;  for  he  is  intrusted  by  the  testator.  Comb* 
185;  Carllu  45? .  But  Chancery  granted  an  injunction 
against  him,  not  to  intermeddle  with  the  assets,  any  further 
than  to  satisfy  the  legacy  given  to  himself;  for  in  equity  he 
is  but  a  trustee  for  the  other  legatees  (who  in  this  case  were 
infants)  ;  and  where  a  trustee  is  insolvent,  the  Court  of  Chan- 
cery will  compel  him  to  give  security  before  he  shall  enter 
upon  the  trust.  Cartk.  458.  See  tits.  Bankrupt,  Chancery, 
Executor,  Trustees. 

Insolvent  Debtors. — Many  acts  have  been  from  time  to 
time  made  for  the  relief  of  insolvent  debtors. 

By  the  7  G.  4.  c.  56.  the  statutes  then  in  operation,  with 
the  exception  of  part  of  the  5  G.  4>.  c.  6l.  were  repealed,  and 
the  laws  relative  to  this  subject  consolidated  and  amended. 
This  act  was  only  for  a  limited  time*  but  it  has  been  continued 
by  the  1  W.  4.  c.  38.  and  the  2  and  3  W.  4.  c.  44;  the  latter 
of  these  enacting  that  it  shall  remain  in  force  until  the  1st  of 
June,  I835j  and  from  thence  until  the  end  of  the  next  session 
of  parliament. 

The  provisions  of  the  7  G.  4.  c.  56 .  are  very  numerous,  and 
run  to  great  length-  It  has  therefore  been  thought  advisable 
not  to  attempt  giving  even  an  outline  of  them,  in  the  present 
work,  the  more  especially  as  it  is  doubtful  whether  the  In- 
solvent Courts  will  not  be  abolished,  or  at  least  very  much 
modified,  as  soon  as  the  intended  alterations  in  the  law  of 
arrest  are  carried  into  effect- 
As  to  the  act  32  G.  2.  c.  28.  usually  called  the  Lords*  Act, 
see  tits.  Debtors,  Execution. 

INSPECTATOR.  A  prosecutor  or  adversary  at  law\ 
Paroch.  Aniiq.  388. 

INSPECTION.    See  Age,  Infancy ,  III.,  Trial. 

Trial  by  inspection,  or  examination,  is,  when  for  the  greater 
expedition  of  a  cause,  in  some  point  or  issue,  being  either  the 
principal  question,  or  arising  collaterally  out  of  it,  but  being 
evidently  the  object  of  sense,  the  judges  of  the  court,  upon 
the  testimony  of  their  own  senses,  decide  the  point  in  dispute. 
See  3  Comm.  S3  \. 

Inspection  of  Written  Documents.  By  the  3  and  4 
W,  4.  c.  42.  §  15.  a  power  is  given  to  the  judges  to  make  regu- 
lations by  general  rules  or  orders,  relative  to  the  inspection,  &c. 
of  written  or  printed  documents ;  but  no  such  rules  or  orders 
have  as  yet  been  made. 

As  to  the  cases  in  which  a  court  will  order  a  plaintiff  or 
defendant  to  allow  the  other  party  to  inspect  documents  in  his 


possession,  see  Tidd :  Archbold's  Practice,  by  Chitt.  760,: 
2  Star  hie  on  Evidence,  411. 

A  person  is  entitled  to  inspect  and  take  copies  of  documents 
of  a  public  nature,  as,  court  rolls,  corporation,  Bank,  East 
India,  parish,  or  Custom-house  books,  in  which  he  has  an 
interest;  7  Mod.  129:  1  Str.  304:  Barnes,  236:  2  Sir. 
'260.  954.  1005:  but  not  if  he  be  a  mere  stranger.    8  T,  R 

Where  there  is  no  action  pending,  the  motion  is  for  a  man- 
damus.   4  AT.  #  S,  162. 

INSPEXIMUS,  we  have  inspected.  A  word  used  in  letters 
patent  giving  numc  to  them,  being  the  same  with  exemplifica- 
tion, and  called  inspcximtt.s;  because  it  begins,  Rex  omnibus,  &c. 
Inspeximus  it  rotulamentum  quarrand.,  liter ar.,  patent.,  &c. 
See  Patents. 

INSTALMENT.  A  settlement,  establishing,  or  sure 
placing  in ;  as  instalment  into  dignities,  &c.  See  stat. 
20  Car.  2.  c.  2, 

In  ecclesiastical  promotions,  where  the  freehold  passes  to  the 
persons  promoted,  corporal  possession  is  required,  to  vest  the 
property  completely  in  the  new  proprietor ;  who,  according  to 
the  distinction  of  the  canonists,  acquires  the  jus  ad  rem,  or 
inchoate  and  imperfect  right,  by  nomination  and  institution; 
but  not  the  jus  in  re,  or  complete  and  full  right,  unless  by 
corporal  possession.  Therefore  in  dignities  possession  is  given 
by  instalment ;  in  rectories  and  vicarages  by  induction, 
without  which  no  temporal  rights  accrue  to  the  minister, 
though  every  ecclesiastical  powTer  is  vested  in  him  by  institu- 
tion.   2  Com.  312. 

Instalment  signifies  also  either  the  payment,  or  the  time 
appointed  for  payment,  of  different  portions  of  a  sum  of 
money  ;  which,  by  agreement  of  the  parties,  instead  of  being 
payable  in  the  gross,  at  one  time,  is  to  be  paid  in  parts,  at  cer- 
tain stated  times ;  such  as  are  frequently  specified  in  conditions 
to  bonds,  &c.  or  defeasances,  or  warrants  of  attorney  to  confess 
judgments. 

INSTANCE,  Is  that  which  may  be  insisted  in  at  one 
diet  or  course  of  probation.    Scotch  Diet. 

Instance  Court  of  Admiralty.    See  tit.  Admiralty.  . 

INSTANT,  Lat.  instans,  instant  er.~\  An  indivisible  mo- 
ment of  time ;  which,  though  it  cannot  be  actually  divided. 
<  yet  in  intendment  of  law  it  may,  and  be  applied  to  several 
purposes:  he  who  lays  violent  hands  upon  himself  commits 
no  felony  till  he  is  dead,  when  dead  he  is  not  in  being  so  as  to 
be  termed  a  felon  ;  hut  he  is  so  adjudged  in  law  eo  instante, 
at  the  very  instant  of  this  fact  done.  See  tit.  Forfeiture. 
And  there  are  many  other  like  cases  where  the  instant  of 
time  that  is  not  divisible  in  nature,  in  the  consideration  of  the 
mind  is  divided.  Plowd.  25S  b. :  and  vide  Co.  Lit.  185.  b.: 
Fin.  Abr.  tit.  Instant,  A.  pi.  2. 

An  instant  is  not  to  he  considered  in  law,  as  in  logic,  as  a 
point  of  time,  and  no  parcel  of  time  ;  but  in  our  law,  things 
which  are  to  he  done  in  an  instant,  have  in  consideration  of 
law  a  priority  of  time  in  them.  Vide  Co.  Lit.  and  Plowd* 
as  cited  before.  And  in  several  cases,  a  difference  is  allowed 
in  our  law  in  an  instant,  as  per  mortem  et  post  mortem,  &c. 
See  Show.  415. 

INSTANTER,  Latr\  Instantly  or  presently.  Law  Lat. 
Diet. 

Trial  shall  be  had  instanter  where  a  prisoner,  between 
attainder  and  execution,  pleads  that  he  is  not  the  same  that 
was  attainted.  In  such  a  case  a  jury  is  to  be  impannclled  to 
try  this  collateral  issue,  viz.  the  identity  of  his  person,  and  in 
such  collateral  issue  the  trial  shall  he  instanter.  See  Staundf 
P.  C  163 :  Co.  Lit.  157 :  3  Burr.  I8O9.  1812;  where  an  issue 
on  the  identity  of  the  person  was  joined,  and  the  several  points 
following  were  determined.  1st.  It  is  to  be  tried  instanter, 
unless  the  court  (upon  circumstances)  give  time.  2ndly.  The 
award  of  the  execution  is  to  be  by  the  second  judge,  if  the 
sentence  before  pronounced  was  for  felony.    3rdly.  The  de- 
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fendant  is  not  entitled  to  a  copy  of  the  record.  4thly.  The 
court  will  not  name  the  day  of  execution,  but  leave  it  to  the 
sheriff.    See  also  tits.  Execution  of  Criminals }  Inquisition, 

Where  a  party  is  ordered  to  plead  instanier,  he  must  plead 
the  same  day.    Tidd.  9  Ed.  567  s  Archbold,  by  C kitty,  211.  507. 

INSTAURUM.  Is  used  in  ancient  deeds  for  a  stock  of 
cattle  ;  staunim  and  instauramentum  signify  young  beasts,  store 
or  breed.  Mow.  Angl.  torn.  1.  p.  548.  Instaurum  was  com- 
monly taken  for  the  whole  stock  upon  a  farm,  as  cattle,  wag- 
gons,'ploughs,  and  all  other  implements  of  husbandry.  Fleta, 
fib*  2.  cap.  72-  Instaurum  ecclesim  is  applied  to  the  books, 
vestments,  and  all  other  utensils  belonging  to  a  church, 
$tmod.  Exet.  ann.  1287. 

1 INSTIRPARE.    To  plant  or  establish.    Prompt.  935. 

INSTITOR.  A  person  in  the  Roman  law  to  whom  the 
immediate  management  of  any  manufactory,  ship,  or  under- 
taking was  committed.  A  mercantile  consignee  or  factor  is  in 
this  sense  an  institor, 

INSTITUTE.  The  Scotch  term  for  the  person  to  whom 
an  estate  is  first  given  by  destination  or  limitation. 

Certain  words  of  Lord  Chief  Justice  Coke  are  cited  as  the 
first,  second,  and  third  institute.    See  tit.  Law  Books, 

INSTITUTION,  institution)  Is  when  the  bishop  says  to 
a  clerk  who  is  presented  to  a  church  living,  instiiuo  tc  rcctorem 
talis  ecclesicB)  cum  cur  a  animarum,  el  accipo  cur  am  I  nam  et 
meant :  or  it  is  a  faculty  made  by  the  ordinary,  whereby  a 
parson  is  approved  to  be  inducted  to  a  rectory  or  parsonage. 
If  the  bishop  upon  examination  finds  the  clerk  presented 
capable  of  the  benefice,  he  admits  and  institutes  him  ;  and 
institution  may  be  granted  either  by  the  bishop  under  his 
episcopal  seal ;  or  it  may  be  done  by  the  bishop's  vicar-general, 
chancellor,  or  commissary :  and  if  granted  by  the  vicar-general, 
or  anv  other  substitute,  their  acts  are  taken  to  be  the  acts  of 
the  bishop:  also  the  instrument  or  letters  testimonial  of  insti- 
tution may  be  granted  by  the  bishop,  though  he  is  not  in  his 
diocese ;  to  which  some  witnesses  should  subscribe  their  names. 
1  Inst.  344.  The  bishop  by  institution  transfers  the  cure  of 
souls  to  the  clerk  ;  and  if  he  refuseth  to  grant  institution,  the 
party  may  have  his  remedy  in  the  court  of  audience  of  the 
archbishop,  by  duplex  querela,  &c.,  for  institution  is  properly 
cognizable  in  the  Ecclesiastical  Court :  where  institution  is 
granted  and  suspected  to  be  void  for  want  of  title  in  the 
patron,  &e.  a  superinstitution  hath  been  sometimes  granted  to 
another,  to  try  the  title  of  the  present  incumbent  by  eject- 
ment.   2  RoLAh.  220:  4  Rep.  79- 

Taking  a  reward  for  institution  incurs  a  forfeiture  of  double 
value  of  one  years  profit  of  the  benefice,  and  makes  the  living 
void.  Stat  SI  Elh.  c.  6.  On  institution  the  clerk  hath  a 
ri"bt  to  enter  on  the  parsonage-house  and  glebe,  and  take  the 
tithes  ;  but  he  cannot  grant,  let,  or  do  any  act  to  charge  them, 
till  he  is  inducted  into  the  living:  he  is  complete  parson  as  to 
the  spiritualty,  by  institution  ;  but  not  as  to  the  temporalty, 
&e.  By  the  institution  he  is  only  admitted  ad  ojicium,  to 
prav  and  preach;  and  is  not  entitled  ad  henefcium,  until 
formal  induction.  Plorvd.  528.  See  Instalment.  The  church 
is  full  by  institution  against  all  common  persons,  so  that  if 
another  person  be  afterwards  inducted,  it  is  void,  and  he  hath 
but  a  mere  possession ;  but  a  church  is  not  full  against  the 
king  till  induction.  2  Inst.  358  :  1  Rol.  Rep.  151.  When 
a  bishop  hath  given  institution  to  a  clerk,  he  issues  his  man- 
date for  induction  ;  and  if  the  archbishop  should  inhibit  the 
archdeacon  to  induct  the  clerk  thus  instituted,  he  may  do  it 
notwithstanding.  The  first  beginning  of  institutions  to  bene- 
fices was  in  a  national  synod  held  at  Westminster,  anno  1124. 
For  patrons  did  originally  fill  all  churches  by  collation  and 
livery;  till  this  power  was  taken  from  them  by  canons. 
Sddon's  Hist,  of  Tithes,  c.  and  9.  p.  31 5.  See  further  tits. 
Advowson,  Parson,  Simony,  &c. 

INSTRUMENT.  A  term  used  for  a  deed,  writ,  or  other 
legal  proceeding  or  matter  reduced  to  writing. 

INSUCKEN  MULTURES.    Is  the  quantity  of  corn  paid 
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by  those  who  are  thirled  to  a  mill*  Scotch  Diet.  See  tit. 
Thirlage. 

INSLPER,  Is  used  by  auditors  in  their  accounts  in  the 
Exchequer;  as  when  so  much  is  charged  upon  a  person  as 
due  upon  his  account,  they  say  so  much  remains  insuper  to 
such  an  accountant. 

INSURANCE,  or  ASSURANCE. 

A  contract,  by  which  a  person  (who  thence  is  termed  the 
INSURER,  or,  from  the  form  of  the  instrument,  which  is  signed 
by  him  alone,  the  under  whiter),  in  consideration  of  a  sum  of 
money,  technically  called  the  premium,  becomes  bound  to 
secure  a  party  against  the  risk  of  loss  happening  from  cer- 
tain events  marked  out  by  the  contract.  The  party  deriving 
security  from  the  contract  is  called  the  insured,  or  more  com- 
monly assured;  and  the  contract  itself  is  termed  a  policy 

OP  INSURANCE, 

It  has  been  conceived,  from  a  passage  in  Suetonius,  that 
Claudius  Caesar  was  the  first  who  invented  this  custom  of 
assurance ;  but  with  greater  probability,  Savary,  in  his  Dic~ 
tionnaire  de  Commerce,  tit.  Assurance,  thinks  this  custom  was 
first  introduced  by  the  Jews  in  the  year  1182;  but  whoever 
was  the  first  contriver,  or  original  inventor  of  this  useful 
branch  of  business,  it  has  been  many  ages  practised  in  this 
kingdom,  and  is  supposed  to  have  been  introduced  here  by 
some  Italians  from  Lombardy,  who  at  the  same  time  came  to 
settle  at  Antwerp,  and  among  us;  and  this  being  prior  to 
the  building  of  the  Royal  Exchange,  they  used  to  meet  in  a 
place  where  Lombard-street  now  is,  at  a  house  they  had  called 
the  Pawn  House,  or  Lombard,  for  transacting  business;  and 
as  they  wTere  then  the  sole  negotiators  in  insurance,  the  policies 
made  by  others  in  after-times  had  a  clause  inserted,  that  those 
latter  ones  should  have  as  much  force  and  effect  as  those  for- 
merly made  in  Lombard-street. 

This  latter  opinion  is  adopted  by  Mr,  Park  (now  Mr.  Jus- 
tice Park)  in  his  et  System  of  the  Law  of  Marine  Insurances, 
&c."  a  book  long  wanted  by  the  profession,  and  containing 
information  the  most  necessary  to  the  commercial  part  of 
the  community.  It  is  founded  almost  solely  on  the  decisions 
of  Lord  Mansfield;  a  name  that  will  ever  be  dear  to  all 
lovers  of  equity,  and  to  none  more  than  to  the  merchants  of 
London. 

From  this  excellent  digest  of  the  law,  the  following  abridg- 
ment wras  compiled ;  and  it  is  now  continued  by  reference  to 
such  modern  determinations  as  appear  to  ascertain  any  prin- 
ciple of  the  law,  without  entering  too  minutely  into  nice  dis- 
tinctions depending  on  the  complicated  facts  of  particular  cases. 
Other  valuable  compilations  have  since  appeared  upon  the 
subject. 

Varying  a  little  from  the  order  in  which  the  above  writer  has 
disposed  his  matter,  the  subject  may  for  the  present  purpose  be 
aptly  arranged  as  follows: — 

L  Of  Marine  Insurances.  First,  considering — 1.  The 
Policy,  its  Nature.  2.  The  Construction  to  be  put 
upon  it.  3.  Warranties  in  Policies.  4.  The  Pro- 
ceedmgs  on  Policies.  5*  Of  Re-assurances  and 
Double  Insurances. 
II.  Of  Losses  under  such  Policies.  1,  Of  total  Losses,  by 
Peril  (f  the  Sea.    2.  Of  total  Losses  by  Capture. 

3.  Detention.  4.  Barratry.  5.  Of  general  or  gross 
Average;  Average  or  partial  Loss  ;  and  Adjustment 
and  Stranding.  &  Of  Salvage.  7.  Of  Abandon - 
ment* 

111.  Of  Fraud,  Illegality,  or  Irregularity,  which  either 
vitiate  the  Policy,  or  prevent  a  Recovery  though  a 
Loss  happen  .  1 .  Of  direct  Fraud  in  Policies.  2.  Of 
changing  the  Ship.     3.  Deviation  in  the  Voyage. 

4,  Sea-worthiness.  5.  Of  IV a ger  Policies  and  Valued 
Policies ;  and  of  Insurable  Interests*    0.  Of  Illegal 
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Voyages,  and  Encjnies'  Ships,  7*  Of  Prohibited 
Goods.    8.  Of  the  Return  of  Premium. 

IV.  Of  Bo t tom  11  y  (oid  Respondentia. 
V.  0/ Insurances  on  Lives. 

VI.  0/"  Insurances  against  Fire. 

Previous  to  entering  into  the  above  detail,  it  may  be  proper 
to  say  a  few  words  as  to  who  may  be  insurers  or  underwriters ; 
and  what  property  may  in  general  be  insured. 

Policies  of  insurance  may  be  entered  into  either  by  indi- 
viduals or  by  companies,  which  are  either  corporate  or 
unincorporated.  Individual  insurers  are  usually  called  under- 
writers. 

At  common  law,  and  by  the  usage  of  merchants,  any  per- 
son whatever  might  be  an  insurer.  But  by  the  ft  G.  1.  c.  18. 
all  societies  or  partnerships,  except  the  Royal  Exchange  and  the 
London  Assurance  Companies,  were  prohibited  from  under- 
writing policies  of  insurance.  However,  this  stat.  was  re- 
pealed by  the  5  G.  4.  c.114.  §1.,  and  the  law  restored  to  its 
former  footing* 

The  most  frequent  subjects  of  insurance  are,  1st,  ships, 
goods,  merchandizes  ;  the  freight  or  hire  of  ships,  2nd.  houses, 
warehouses,  and  the  goods  in  them  from  clanger  by  jlrc.  And 
3rd;,  lives.  (Of  the  two  latter,  see  post,  V.  VI.)  Bottomry  and 
respondentia  are  also  particular  species  of  property  which  may 
be  insured  ■  but  which  must  be  particularly  expressed  in  the 
policy ;  3  Burr.  1394  :  1  Black.  Rep.  405  ;  unless  by  the  usage 
of  the  trade  it  is  understood.  Park,  1 1.  See  post,  IV.  Insur- 
ance on  seamen's  wages  is  prohibited.  Park.  12.  A  governor 
of  a  fort  may  insure  it  against  the  attacks  of  an  enemy.  3  Burr. 
1905.  Insurance  on  enemies1  proper tv  is  prohibited  by  stat. 
33  G.  3.  c.  21.  §  4.   See  post,  III.  5.  1. 

Money  lent  to  the  captain  payable  out  of  the  freight,  is  not 
an  insurable  interest,  and  the  policy  being  illegal  on  the  face 
of  it,  the  insured  is  not  entitled  to  a  return  of  premium. 
2  Camp.  626  :  1  Maule  §  S.  3Q.  Profits  expected  on  a  cargo 
of  goods  may  be  insured,  but  the  insured  must  show  that  he 
could  have  made  a  profit  if  the  loss  had  not  happened.  2  East, 
544  :  13  East,  27*  t  8  Term  R.13:  2  Maul.  %  S.  48.5. 

A  trustee  or  consignee  may  insure  in  their  own  names,  &c. 
while  the  ships,  &c.  are  in  transitu  to  this  country.  8  T.  R.  30. 
So  may  a  prize  agent.  Ib.  So  may  the  captors  of  a  ship  seized 
as  prize.    Boem  v.  Bell,  Ib.  544.    See  post,  III.  5, 

All  insurances  on  slaves,  or  relating  to  the  slave  trade,  are 
declared  void  by  the  47  G.  3.st.  I.  c.  36';  and  by  stat.  51  G.  3. 
c.  23.  every  insurer  underwriting  a  policy  for  that  purpose,  is 
declared  guilty  of  a  misdemeanor.    Soe  tit.  Slaves. 

I.  1 .  Of  policies  there  are  two  kinds,  valued  and  open  ;  the 
difference  is,  that,  in  the  former,  property  insured  is  valued  at 
prime  cost  at  the  time  of  effecting  the  policy ;  in  the  latter, 
the  value  is  not  mentioned.  In  the  case  of  an  open  policy, 
the  real  value  must  be  proved ;  in  the  other,  it  is  agreed,  and 
it  is  just  as  if  the  parties  had  admitted  it  at  the  trial.  2  Burr. 
1117- 

In  case  of  an  open  policy  the  standard  for  ascertaining  the 
value  of  the  goods  is  the  invoice  price  at  the  loading  port, 
together  with  premium  of  insurance  and  commission.  12  East, 
639 :  and  see  2  B.  cy  Adol.  655. 

By  11  G.  1.  c.  30.  when  an  insurance  is  effected,  a  policy 
must  be  made  out  within  three  days  under  a  penalty  of  100/. ; 
and  by  the  same  statute,  promissory  notes  for  insurances  are  void. 

Policies  are  only  simple  contracts,  but  of  great  credit,  and 
ought  not  to  be  altered  when  once  they  are  signed ;  unless 
there  be  some  written  document  to  show  that  the  meaning  of 
the  parties  was  mistaken,  or  unless  they  be  altered  by  consent. 
1  Fes.  317 :  1  Atk.  545 :  SalL  444. 

A  policy  is  a  species  of  property  for  which  trover  will  lie 
at  the  instance  of  the  insured,  if  it  be  wrongfully  withheld 
from  him.    Park,  4. 

The  form  of  the  policy  now  used  is  two  hundred  years  old, 


and  is  very  irregular  and  confused,  and  often  ambiguous.  It 
is  partly  printed,  to  serve  for  general  purposes  common  to  all 
policies,  and  partly  written,  for  the  purpose  of  inserting  the 
names  of  the  parties,  and  to  express  their  meaning  ;  and  the 
written  clauses  shall  accordingly  control  the  printed  words. 
See  3  Burr.  1555 :  Park,  5.  15. 

There  are  nine  requisites  of  a  policy.  Eirst,  the  name  of  the 
person  insured.  It  wTas  formerly  much  the  practice  to  efleet 
policies  of  insurance  in  blank  without  naming  the  persons  on 
whose  account  they  were  made ;  this  was  found  both  mis- 
chievous and  inconvenient:  to  remedy  which,  the  25  G.  3. 
c.  34.  directed  the  name  of  all  persons  interested,  or,  if  they 
resided  abroad,  the  name  of  their  agents  in  this  kingdom,  to  be 
inserted  in  the  policy.  The  provisions  of  this  act,  however,  not 
being  without  their  attendant  evils  (see  1  Term  Rep.  313. 
4(ik)  it  was  repealed  by  the  28  G.  3.  c.  56.  which  enacts,  that 
it  shall  not  be  lawful  for  any  person  to  make  assurance  on 
ships  or  goods,  without  inserting  the  name  or  firm  of  one  or 
more  of  the  parties  interested ;  or  the  name  or  firm  of  the  con- 
signor or  consignee  ;  or  of  the  person  receiving  the  order  for, 
or  effecting,  the  policy  ;  or  of  the  person  giving  directions  to 
effect  the  same.  All  policies  without  one  or  other  of  these 
requisites  to  be  null  and  void. 

For  the  occasion  and  reason  of  passing  these  acts,  see  the 
observations  of  Butler,  J.  in  1  B.  P.  3\6:  Ibid.  3k>.  And 
further,  as  to  the  construction  of  the  act,  28  G.  3.  c.  56; 
1  M.  $  S.  485  :  also  15  East,  4. 

In  a  policy  the  persons  interested  were  denominated  "  the 
trustees  of  Messrs  K.  F.  &c.  :**  held,  that  this  might  be  con- 
sidered their  stile  and  form  of  dealing  within  the  above  statute. 
1  Camp.  53$. 

Secondly.  The  names  of  the  ship  and  master;  unless  the 
insurance  be  general  on  any  ship  or  ships.    Park,  19. 

Thirdly.  Whether  the  insurance  be  made  on  ships,  goods,  or 
merchandizes.  The  general  description  of  goods,  &c.  is  suffi- 
cient to  include  a  cargo  of  gold  and  silver,  coined  or  uncoined, 
pearls  and  other  jewels,  provided  their  conveyance  be  lawful 
4  Burr.  1966:  1  Price,  A  policy  on  goods  generally 

does  not  include  goods  lashed  on  deck,  the  captain's  clothes,  or 
the  ship's  provisions.  Park,  21.  But  where  the  insurance  was 
on  forty  carboys  of  vitriol,  which  were  carefully  lashed  on 
deck  (as  it  was  proved  wras  frequently  done),  and  some  of  the 
vitriol  having  caught  fire,  it  was  necessary  to  throw  the  whole 
overboard,  Lord  EUenborough  held,  that  the  underwriters 
were  bound  to  know*  the  usage,  and  therefore  were  liable. 
4  Camp.  142.  A  policy  on  the  ship  and  furniture  includes  pro- 
visions sent  out  in  a  ship  for  the  use  of  the  crew.  4  7\  R.  §06. 
See  post,  II.  1.5. 

Where  an  insurance  is  made  in  respect  of  the  lien  of  a  factor, 
or  other  like  special  interest,  a  policy  effected  generally  on 
goods  will  suffice.  1  Burr.  489:  3  Burr.  1401.  But  when 
freight  is  intended  to  be  insured,  it  should  be  described 
eo  nomine  in  the  policy.    2  New  R.  315:  11  Ves.  629. 

When  the  policy  describes  the  species  of  goods  intended  to 
be  protected,  the  underwriters  will  not  be  liable  for  a  loss  of 
property  which  does  not  correspond  with  the  description. 
4  Taunt.  333. 

Fourthly.  The  name  of  the  place  at  which  the  goods  are 
laden,  and  to  which  they  are  bound.  A  policy,  therefore,  from 

London  to  is  void.    Moll.  b.  2.  c.  7.  §  14.    It  is  usual 

to  state  at  what  ports  or  places  the  ships  may  touch  or  stay ;  to 
avoid  questions  on  deviation.    Park,  2*2. 

Fifthly,  The  time  when  the  risk  commences,  and  when  it 
ends.  On  the  goods  it  usually  begins  from  the  lading  on  board 
the  ship,  and  continues  till  they  are  safely  landed  ;  on  the  ship 
from  her  beginning  to  lade  at  A.,  and  continues  till  she  arrives 
at  the  port  of  destination,  and  be  there  moored  in  safety 
twenty-four  hours.    See  post,  II. 

Sixthly.  The  various  perils  against  which  the  underwriters 
insure.  *  The  words  nowr  used  in  policies  are  so  comprehensive, 
that  there  is  scarcely  any  event  unprovided  for.    The  insurer 
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undertakes  to  bear  ff perils  of  the  sea?,  men  of  war,  fire, 
enemies,  pirates,  rovers,  thieves,  jettisons,  letters  of  mart  and 
countermart,  surprisals,  taking  at  sea,  arrests,  restraints,  and 
detainments  of  kings,  princes,  and  people  of  what  nation,  con- 
dition, or  quality  soever,  barratry  of  the  master  and  mariners  ; 
and  all  of  her  perils,  losses,  and  misfortunes,  that  have  or  shall  • 
come  to  the  hurt,  detriment,  or  damage  of  the  said  goods  and 
merchandizes,  and  ehip,  or  part  thereof," 

The  policy  is  frequently  made  with  the  words  lost  or  not  lost 
in  it ;  which  are  peculiar  to  English  policies,  and  add  greatly 
10  the  risk :  as  though  the  ship  be  lost  at  the  time  of  the  in- 
surance made,  the  underwriter  is  liable,  if  there  be  no  fraud,  I 
Park,  24.    See  5  Burr.  2083, 

But  the  retrospective  operation  of  the  policy  is  sometimes 
controlled  bv  a  warranty  that  the  vessel  was  safe  on  a  particular 
day.  3  7\  tf.  36o. 

Seventhly.  The  -premium  or  consideration  for  the  risk,  which 
is  always  expressed  in  the  policy  to  be  received  at  the  time  of  j 
underwriting;  but  policies  in  general  are  effected  by  the  in- 
tervention of  a  broker,  between  whom  and  the  insurers  open 
accounts  are  kept  by  the  usage  of  trade  ;  and  who  are  there-  | 
fore,  it  seems,  liable,  in  an  action,  to  the  insurers,  notwith- 
standing such  admission  by  the  words  of  the  policy.  Park,  26. 
But  see  3  East,  222. 

Eighthly.  The  day,  month,  and  year,  on  which  the  policy  was 
executed. 

Ninthly.  The  policy  must  be  duly  stamped.  The  stamp 
duties  payable  on  sea  insurance  policies  ure  regulated  bv  the 
55  G.  3.  184  ;  and  3  and  4  IV.  4,  c.  23  ;  and  vary  according 
to  the  voyage  or  risk,  the  premium  paid,  and  the  amount  in- 
sured. 

Where  application  was  made  to  the  underwriters  for  liberty 
for  a  ship  to  go  into  port,  to  discharge  part  of  her  cargo,  having 
been  overladen,  and  leave  was  given,  and  a  loss  ensued  ;  held, 
that  the  memorandum  giving  such  liberty  did  not  require  a 
new  stamp.    2  B.  §  A.  320. 

Where  several  underwriters  on  the  same  policy  all  agree 
to  refer  the  demand  of  the  assured  on  that  policy,  one  stamp 
for  the  agreement  to  refer,  and  one  stamp  for  the  award,  are 
sufficient;  for  the  several  underwriters  have  a  community  of 
interest  in  the  subject  insured.    6  Taunt.  171. 

The  55  G,  3.  c.  63.  contains  a  provision  to  legalise  in  certain 
cases  alterations  in  the  terms  and  conditions  of  a  policy  without  ] 
a  fresh  stamp. 

It  is  stated  above,  that  policies  are  generally  effected  by  the 
intervention  of  a  broker,  and  that  the  name  of  the  agent  of  an 
insurer  residing  abroad  must  be  mentioned  in  the  policy.    It  j 
seems,  therefore,  the  proper  place  here  to  mention,  that  such 
agent  or  correspondent  is  liable  to  an  action  for  vat  insuring, 
which  is  to  be  tried  on  the  same  principles  as  an  action  on  a  | 
policy;  and  the  defendant  is  entitled  to  every  benefit  of  which 
the  underwriter  might  take  advantage.    The  whole  laiv  on  1 
this  subject  is  laid  down  in  Smith  v.  Lasee/les,  where  Butler,  J. 
mentioned  three  instances  in  which  such  order  to  insure  must  j 
be  obeyed.    1.  Where  a  merchant  abroad  has  effects  in  the 
hands  of  his  correspondent  here.    2.  Where,  though  the  mer- 
chant has  no  effects  in  the  hands  of  his  correspondent,  yet  the 
course  of  dealing  has  been  such,  that  the  one  has  been  used  to  ! 
send  orders  for  insurance,  and  the  other  to  comply  with  them,  j 
3.  If  the  merchant  abroad  send  bills  of  lading  to  his  cor  re-  ' 
spondents  here,  and  ingrafts  on  them  an  order  to  insure,  as  the  | 
implied  condition  on  which  the  bills  of  lading  shall  be  accepted. 
2  T.  R.  187-  and  note. 

A  policy  in  the  common  form  by  an  insurance  club,  where  i 
the  members  are  not  responsible  for  the  solvency  of  each  other, 
is  valid,  although  the  sums  which  they  respectively  insure  are 
not  specified  on  the  face  of  the  policy.    4  Camp.  [66. 

2.  A  policy  being  considered  as  a  simple  contract  of  indem- 
nity, must  always  be  construed,  as  nearly  as  possible,  according 
to  the  intention  of  the  contracting  parties,  and  not  according  to  | 


the  strict  meaning  of  the  words.  And,  in  questions  on  such 
construction,  no  rule  has  been  more  frequently  followed,  than 
the  usa^e  of  trade,  with  respect  to  the  vovage  insured.  J  Burr. 
347,  348.  Sec  also  2  Salt.  MB.  445;  2  Sir.  1265:  and 
post,  III.  3. 

The  policy  is  to  be  construed  liberally  for  the  benefit  of  the 
insured,  and  with  a  due  regard  to  its  design  and  object  as  a 
contract  of  indemnity.  Cowp.  585  :  3  East,  579  :  9  East,  81  ; 
10  East,  344,. 

Although,  as  in  the  ease  of  other  written  instruments,  proof 
of  usage  is  not  admissible  to  contradict  its  express  tenor 
(7  T.  Jl.  423  :  and  see  1  Taunt.  455) ;  yet  parol  evidence  is 
admissible  to  explain  doubtful  phrases,  or  to  asecrtain  the  usual 
practice  of  the  trade.  4  T.  R.  208 :  7  T.  R.  210 :  8  Taunt. 
2(h  :  $  B.  $  A.  113. 

The  usage  of  trade  with  respect  to  East  India  voyages  has 
been  more  notorious  than  in  any  other,  the  question  having 
more  frequently  occurred.  The  charter-parties  of  the  India 
Company  give  leave  to  prolong  the  ship's  stay  in  India  for  a 
year,  and  it  is  common  by  a  new  agreement  to  detain  her  a 
year  longer.  The  words  of  the  policy  too  are  very  general, 
without  limitation  of  time  or  place.  These  charter-parties  are 
so  notorious,  and  the  course  of  the  trade  is  so  well  known,  that 
the  underwriter  is  always  liable  for  any  intermediate  voyage, 
upon  which  the  ship  might  be  sent  while  in  India,  though  not 
expressly  mentioned  in  the  policy.  These  principles  were  hilly 
laid  down  and  settled  in  the  nine  causes  tried  upon  the  ship, 
Winchelsea,  East  Indiaman ;  the  nine  verdicts  in  which  were 
ultimately  uniform,  for  the  plaintiffs  the  insured,  against  the 
underwriters.  3  Burr.  1707.  ct  svq.  They  have  been  since 
recognized  and  allowed  in  subsequent  cases.  See  Park,  49.  5 1 . 

However,  the  parties  may  by  their  own  agreement  prevent 
such  latitude  of  construction :  nor  need  this  he  done  by  express 
words  of  exclusion  ;  but  if,  from  the  term  used,  it  can  be  col- 
lected, that  the  parties  meant  so,  that  construction  shall  prevail. 
Dougl.  27.  And  the  equitable  principles  of  construction  shall 
never  be  carried  so  far  as  that  when  a  man  has  insured  one 
species  of  property,  he  shall  recover  a  damage  which  he  has 
suffered  by  the  loss  of  a  different  species.  Thus,  one  who  has 
insured  a  cargo  of  goods,  cannot;  under  that  insurance,  recover 
the  freight  paid  for  the  carriage  ;  nor  can  an  owner  who  insures 
the  ship  merely,  demand  satisfaction  for  the  loss  of  merchandize 
larkn  thereon,  and  extraordinary  wages  paid  to  seamen,  or 
the  value  of  provisions  by  reason  of  detention  of  the  ship  at 
any  port.  Park,  52— til.  See  also  I  Term  Rep.  127-  130: 
and  post,  II. 

Policies  of  insurance  are  to  be  construed  by  the  same  rules 
as  other  instruments,  unless  where,  by  the  known  usage  of 
trade,  or  the  like,  certain  words  have  acquired  a  peculiar  sense 
distinct  from  their  ordinary  and  popular  sense.    4  East,  410* 

A  policy  on  a  ship  generally  from  A.  to  B.  was  construed  to 
mean  till  the  ship  was  unladen.  Sfriim.  243.  liut  if  it  con- 
tain the  usual  words  till  moored  twenty-four  hours  in  safety, 
the  insurers  shall  be  answerable  for  no  loss  that  does  not 
actually  happen  before  the  expiration  of  the  time.  Even  though 
the  loss  was  occasioned  by  an  act  (of  barratry  by  the  master) 
committed  during  the  voyage  insured.    1  Term  Rep.  252. 

Under  a  policy  containing  those  words,  the  underwriters 
were  held  liable  for  a  subsequent  loss  ;  because  the  captain,  the 
very  day  on  which  the  ship  arrived  at  her  moorings,  was  served 
with  an  order  from  government  to  return  in  order  to  perform 
quarantine;  and  therefore  the  ship  could  not  be  said  to  have 
moored  twenty-four  hom*s  in  safety,  although  she  did  not  go 
back  for  some  days.    2  Stra.  1243. 

Where  the  insurance  is  upon  goods  to  London,  and  till  the 
same  be  safely  landed  there,  and  the  insured  receive  the  goods 
in  his  own  lighter  on  arrival,  and  before  they  reach  land  an 
accident  happen,  and  the  goods  are  damaged,  the  insurer  is 
discharged.  2  Sfra.  1236.  But  it  is  otherwise  if  the  goods  are 
put  into  a  public  lighter.  Bac,  Abr.  Merchant,  I.  (ed.  by 
4  z  2 
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Gwillim  4*  Dodd.)  But  if  tlic  insured  take  charge  of  the  goods 
himself,  though  they  are  in  a  public  lighter^  the  insurers  are 
discharged.  1  New  jR.  l(i  And  if  they  be  once  landed  in 
the  usual  course  of  business,  the  risk  is  at  an  end,  even  though 
the  goods  have  never  been  in  the  possession  of  the  consignees. 
8  Camp. 

In  a  policy  upon  freight,  if  an  accident  prevent  the  ship  from 
sailing,  the  insured  cannot  recover  the  freight  which  he  would 
have  earned  if  she  had  completed  her  voyage.  2  Stra*  1251. 
But  if  the  policy  be  a  valued  policy,  and  part  of  the  cargo  be 
on  board,  when  such  accident  happens,  the  insured  may  recover 
to  the  whole  amount,    3  T.  R.  362, 

When  an  insurance  is  at  and  from  any  place,  the  ship  is  pro- 
tected, from  her  fust  arrival  during  her  preparation  for  the 
voyage ;  but  if  all  thoughts  of  the  voyage  be  laid  aside,  the  in- 
surer is  discharged,  1  AtL  548  :  2  AtL  359*  and  see  1  BL  Rep. 
417,  ^18. 

The  great  and  leading  cases  on  questions  of  construction  are 
two: — Tiernay  v.  Etherington,  and  Pelly  v.  Royal  Exchange 
Company.  Seel  Burr.  341.  348.  In  these  cases,  the  princi- 
ples to  be  observed  in  the  construction  of  policies  are  fully 
considered;  and  in  the  latter  of  them  Lord  Mansfield  observed, 
that  t(  the  insurer,  at  the  time  of  underwriting,  has  under  his 
consideration  the  nature  of  the  voyage,  and  the  usual  manner 
of  doing  it ;  and  what  is  usually  done  by  such  a  ship,  with 
such  a  cargo,  in  such  a  voyage,  is  understood  to  be  referred  to 
by  every  policy."  The  same  principles  were  adhered  to  in  a 
subsequent  case,  where  the  same  learned  judge  remarked  that 
every  underwriter  is  presumed  to  be  acquainted  with  the  prac- 
tice of  the  trade  he  insures ;  and  if  he  does  not  know  it,  he 
ought  to  inform  himself.  Dougl  510—513.  So  in  the  con- 
struction of  a  policy  upon  time,  the  same  liberality  prevails  as 
in  other  cases;  and  an  attention  to  the  meaning  of  the  con- 
tracting parties  has  always  been  paid.    DottgL  52/ — 531. 

Policy  on  ship  for  four  months,  at  and  from  a  place  to  any 
port  or  ports  whatsoever :  held,  that  an  open  roadstead  (being 
the  usual  place  of  lading  and  unlading)  was  a  port,  within  the 
meaning  of  this  policy.    2  B.  cy  A.  460. 

Where  goods  insured  were  warranted  free  from  seizure  in 
the  port  of  discharge,  the  vessel  having  arrived  within  about 
two  miles  and  a  half  from  the  harbour  of  the  place  to  which 
she  was  destined,  the  captain  cast  anchor,  and  made  the  signal 
for  a  pilot ;  a  pilot  boat  in  consequence  came  out,  with  douan- 
niers  on  board,  who  carried  the  vessel  into  the  harbour,  where 
the  cargo  was  seized  and  condemned.  This  was  held  to  be  a 
seizure  in  her  port  of  discharge  within  the  meaning  of  the 
warranty.    8  Camp.  204. 

In  an  insurance  upon  a  voyage  to  the  southern  whale  fishery, 
during  the  ships  stay  and  fishing,  and  at  and  from  thence, 
back  to  London,  seml/le,  that  if  the  ship  send  home  by  another 
vessel  a  part  of  what  she  has  taken,  and  continue  her  fishing, 
l  he  advantage  is  not  ended  by  her  shipping  such  part  for  Eng- 
land. And  it  clearly  is  not  thereby  terminated,  if  the  part 
sent  home  consisted  of  damaged  skins,  which  would,  if  kept 
on  board,  have  damaged  the  residue  of  the  cargo,   6  Taunt.  3. 

A  vessel  chartered  to  an  American  port,  laden  with  salt,  to 
bring  home  a  return  cargo  of  timber,  entered  the  port  during 
an  embargo,  under  which  it  was  permitted  her  upon  the  noti- 
fication of  the  embargo,  to  return  with  her  cargo  on  board,  or 
to  discharge  her  cargo  and  return  in  ballast ;  discharged  her 
cargo*  remained  eighteen  months  there  till  the  embargo  ceased, 
then  shipped  her  homeward  cargo,  and  wTas  lost :  held,  that 
she  was  not  bound,  with  relation  to  the  underwriters  on  ship, 
to  have  returned  with  their  cargo  of  salt,  or  to  have  sailed  in 
ballast,  and  that  the  underwriters  on  ship  were  still  liable. 
7  Taunt.  462, 

Insurances  on  goods  from  A.  to  B.  <c  until  they  should  be 
there  discharged  and  safely  landed;"  on  their  arrival  at  B. 
the  merchant  to  whom  the  goods  belonged  employed  and  paid 
a  public  lighter  to  land  them,  and  the  goods  being  damaged  in 


the  lighter  without  negligence,  the  underwriters  were  held 
liable  for  the  loss.    2  Bos.  §  Pul.  430,  432.  ?r. 

Under  a  policy  at  and  from  an  island,  a  ship  is  protected  in 
moving  from  port  to  port  in  the  same  island.  2  Tauni.  301. 
And  where  the  policy  was  on  freight  at  and  from  Grenada  to 
London,  and  it  appeared  there  was  only  one  custom  house  for 
the  whole  island  of  Grenada,  and  the  vessel  arrived  safely  at 
Grenada,  and  discharged  part  of  her  outward  cargo  at  three 
different  bays,  and  on  proceeding  to  a  fourth  to  discharge  the 
residue  and  take  in  part  of  her  homeward  cargo*  when  she  was 
lost  by  perils  of  the  sea,  it  was  held  that  the  vessel  was  pro* 
ceeding  to  the  fourth  bay  for  a  purpose  of  the  voyage,  and  that 
the  insurer  was  liable.  Warre  v.  Miller,  4  Bam.  <"y  Cres,  538. 
Policies  at  and  from  A,  to  B,  include  all  preparations  for  the 
commencement  of  the  voyage  from  A.  to  B.  Ibid. 

A  policy  on  a  foreign  ship  must  be  understood  as  containing 
an  exception  of  all  captures  made  by  the  authority  of  our  own 
government,    4  East,  3$6. 

Every  insurance  on  alien  property  by  a  British  subject 
must  be  understood  with  this  implied  exception,  that  it  shall 
not  extend  to  cover  any  loss  happening  during  the  existence  of 
hostilities  between  the  respective  countries  of  the  assured  and 
assurer.    4  East,  410, 

A  policy  at  and  from  A.  to  B.  is  not  vitiated  by  inserting 
without  the  consent  of  the  underwriters  the  words  (C  both  or 
either."    3  Camp.  382, 

3.  Warranties  in  a  policy  of  assurance  are  either  express  or 
implied.  An  express  warranty  must  form  part  of  the  policy 
itself  (see  post) ;  an  implied  warranty  results  by  operation  of 
law  from  the  relative  situations  of  the  insured  and  underwrit- 
ers ;  as  for  instance,  that  the  ship  is  seaworthy,  which  is  annexed 
to  every  policy  by  implication  of  law,  without  any  stipulation. 

Where  the  assured  had  once  provided  a  sufficient  crew,  the 
negligent  absence  of  all  the  crew  at  the  time  of  the  loss,  was 
no  breach  of  the  implied  warranty  that  the  ship  should  be  pro- 
perly manned.    2  B.  <§•  A.  73. 

A  warranty,  in  a  policy  of  assurance,  is  a  condition,  or  a 
contingency,  that  a  certain  thing  shall  be  done  or  happen,  and 
unless  that  is  performed,  there  is  no  valid  contract.  1  T.  R. 
345.  It  is  immaterial  for  what  end,  if  any,  the  warranty  is 
inserted  in  the  contract ;  but,  being  inserted,  it  becomes  a 
binding  condition  upon  the  insured,  and  he  must  show  a  literal 
compliance  with  it.  Park,  318.  So  on  the  contrary  warran- 
ties shall  be  strictly  construed  in  favour  of  the  insured.  As 
where  a  ship  is  warranted  well  on  any  day  certain,  though  she 
be  lost  by  eight  in  the  morning  of  the  day  when  the  policy  was 
effected  at  noon,  the  underwriter  shall  be  liable,  3  T.  R*  360. 
It  is  no  matter  whether  the  loss  happened  in  consequence  of 
the  breach  of  warranty  or  not ;  for  the  very  meaning  of  in- 
serting a  warranty  is  to  preclude  all  inquiry  about  its  mate- 
riality. 1  T  R.  346.  It  is  also  immaterial  to  what  cause  the 
non-compliance  is  to  be  attributed  ;  for  although  it  might  be 
owing  to  the  merest  accident,  or  to  the  most  wise  and  pruden- 
tial reasons,  the  policy  is  avoided.    Cow  p.  607. 

And  a  warranty  to  sail  on  or  before  a  certain  day  is  not 
complied  with,  if  the  ship  be  prevented  from  unmooring  by 
stress  of  weather,  though  she  mav  lie  quite  ready  to  sail. 
1  M.  $  M.  30i).    And  see  3  B.  %  Ad.  514. 

In  this  strict  and  literal  compliance  with  the  terms  of  a  war- 
ranty consists  the  difference  between  a  warranty  and  a  repre- 
sentation ;  the  latter  of  which  need  only  be  performed  in  sub- 
stance^  while  a  warranty  must  always  be  complied  with  strictly. 
In  a  warranty  the  person  making  it  takes  the  risk  of  its  truth 
or  falsehood  on  himself;  in  a  representation,  if  the  insured 
assert  that  to  be  true  which  he  either  knows  to  be  false,  or 
about  which  he  knows  nothing,  the  policy  is  void  on  account  of 
fraud;  but  a  representation,  made  without  fraud,  if  not  false 
in  a  material  point,  does  not  vitiate  the  policy.  Cowp.  787  : 
Park,  c.  18.    See  post,  III.  1. 

In  order  to  make  written  instructions  binding  as  a  warranty 


they  mus  appear  on  the  face  of,  and  make  a  part  of,  the  policy. 
Corvp.  790.  For  though  a  written  paper  be  wrapt  up  in  the 
policy,  and  shown  to  the  underwriters  at  the  time  of  subscrib- 
ing, or  even  if  it  be  wafered  to  the  policy,  it  is  not  a  warranty, 
but  a  representation.  Doug,  p.  12.  in  n.  But  a  warranty 
written  in  the  margin  (transversely,  or  otherwise)  of  the  policy 
is  considered  to  be  equally  binding,  and  liable  to  the  same  strict 
construction  as  if  written  in  the  body  of  the  policy,  Dough 
11,  IS.  n.  4.  13.  n.  And  sec  3  B,  P.  515*  If  the  under- 
writer pay  the  loss  on  a  policy,  and  after  rind  that  such  war- 
ranty was  not  strictly  complied  with,  he  may  recover  back  the 
money  again  by  action;  1  T.  R.  343  ;  which  was  also  a  case 
arising  on  a  warranty  in  the  margin  of  a  policy. 

The  various  kinds  of  warranties  are  too  numerous  to  be  men- 
tioned; depending  generally  upon  the  particular  circumstances 
of  each  case.  The  three  cases  of  warranty,  on  which  most 
questions  have  arisen,  are,  as  to  the  time  of  sailing,  convoy,  and 
neutrality  of  property. 

As  to  the  first  of  these  ;  if  a  man  warrant  to  sail  on  a  par- 
ticular day,  and  be  guilty  of  a  breach  of  that  warranty,  the 
underwriter  is  no  longer  answerable.  Park-  325.  c.  18.  And 
a  detention  by  government,  previous  to  the  proposed  day  of 
Bailing,  is  no  excuse  for  not  complying  with  the  warranty,  nor 
a  peril  within  the  terms  of  the  policy.  Cowp.  784.  So,  if  the 
warranty  be  to  sail  after  a  specific  day,  and  the  ship  sail  before, 
the  policy  is  equally  avoided  as  in  the  former  case.  Park,  326. 
c.  18.  But  when  a  ship  leaves  her  port  of  lading,  having  a  full 
and  complete  cargo  on  board,  and  having  no  other  view  but  the 
safest  mode  of  sailing  to  her  port  of  delivery,  for  which  purpose 
she  touches  at  any  particular  place  of  rendezvous  for  convoy, 
&c.,  her  voyage  must  be  said  to  commence  from  her  departure 
from  that  port,  and  though  she  be  detained  at  such  place  of 
rendezvous  by  an  embargo,  she  has  complied  with  the  war- 
ranty. Corvp.  601 — 608:  and  see  Thelusson  v.  Fergttsson, 
DoutrL  361.  tree.  What  shall  be  a  departure  from  the  port  of 
London,  or  rather  what  is  the  port  of  London,  remains  yet  un- 
decided. It  seems,  however,  that  Gravesend  is  the  limit  of 
that  port,  where  vessels  receive  the  custom-house  cocket,  their 
final  clearance  on  board,  and  from  whence  they  must  depart  on 
the  day  mentioned  in  the  warranty.    Park,  c.  18. 

The  warranty  "  to  depart/'  before  a  certain  day,  which  is 
used  by  the  Royal  Exchange  Assurance  Company  in  their  poli- 
cies, does  not  mean  merely  to  break  ground,  but  fairly  to  set 
forward  upon  the  voyage,    6  Taunton*  241. 

A  licence  to  export  to  a  hostile  country  was  to  continue  in 
force  for  exporting  until  the  10th  of  September.  The  ship 
cleared  at  the  custom-house  in  London,  on  the  yth  of  Septem- 
ber, and  on  the  12th  received  her  clearing  note  at  Gravesend. 
No  evidence  being  given  by  the  assured  to  account  for  the 
delay,  held,  that  the  ship  had  not  exported  her  cargo  before  the 
lOtli,  and  that  the  insurance  was  void.    6  Taunt  390- 

A  policy  of  assurance  on  freight  and  goods  per  ship  named, 
at  and  from  Portneuf  to  London,  warranted  to  sail  on  or  before 
the  28th  of  October,  and  on  the  26th  the  ship  dropped  down 
from  Portneuf,  with  an  incomplete  crew  for  the  voyage,  and 
on  the  28th  reached  Quebec,  which  was  the  nearest  place 
where  she  could  obtain  a  clearance,  and  there  completed  her 
crew,  and  on  the  29th  obtained  her  clearance,  and  sailed  the 
next  dav-  held,  that  the  dropping  down  from  Portneuf  to 
Quebec  on  the  26th  was  not  a  compliance  with  the  warranty. 
3  M.  $>  S.  456. 

Policv  of  assurance  on  ship  at  and  from  Memel  to  the  ship's 
port  of  "discharge  in  England,  warranted  to  depart  on  or  before 
apartieuLr  day;  held,  that  this  warranty  required  not  only 
that  the  ship  should  set  sail  on  the  voyage,  but  that  she  should 
be  out  of  port  on  or  before  the  day  ;  and  therefore  where  she 
set  sail  on  the  voyage  before  the  day,  but  was  detained  within 
the  harbour  by  adverse  winds  until  after  the  day,  this  was  not 
a  compliance  with  the  warranty.  4  Camp.  84:  3  M.  $  S.  46l. 

The  obligation  to  sail  with  a  convoy  is  imposed  on  the  in- 


sured either  by  act  of  parliament,  or  by  the  express  terms  of 
the  warranty. 

If  the  insured  warrant  that  the  vessel  shall  depart  with  con- 
voy, and  it  do  not,  the  policy  is  defeated,  and  the  underwriter 
is  not  responsible. 

A  convoy  means  a  naval  force  under  the  command  of  that 
person  whom  government,  or  any  authorized  by  them,  may 
happen  to  appoint.    Park,  c.  IS. 

The  duty  of  officers  appointed  for  convoy  to  merchant  ships 
is  prescribed  by  stat.  13  Car.  2.  st.  L  c.  9-  17-  confirmed 
by  stat.  22  G.  2.  c.  33.  §  2.  art.  17-'  Park,  350,  n.  See 
post,  II.  4. 

Ships  not  to  set  sail  without  a  convoy,  38  G.  3.  c.  76: 
43  G.  3.  c.  57* 

But  see  39  C.  3.  c.  32.  which  permits  vessels  laden  with  the 
produce  of  the  fishery,  &c.  of  Newfoundland  or  Labrador  to 
sail  without  convoy  or  licence,  notwithstanding  the  38  G.  3. 
c.  ?6.  §  L&c. 

To  vacate  the  insurance  it  is  not  enough  to  show  that  the 
ship  sailed  without  convoy  by  the  instrumentality  of  an  agent 
of  the  insured;  unless  it  is  shown  that  the  agent  had  the 
authority  from  the  insured  for  that  purpose.  3  Camp.  497  : 
4  Taunt.  4^3.  And  as  the  law  requires  the  ship  to  sail  with 
convoy,  the  presumption  is  that  she  did  so  till  the  contrary  is 
shown.  4  Camp*  231.  Every  person  who  ships  goods  in  a 
vessel  sailing  without  a  convoy,  does  so  at  his  peril  of  her 
having  a  licence  for  that  purpose  for  the  voyage.  4  Taunt.  178  : 
15  East,  517. 

A  sailing  with  convoy  from  the  usual  place  of  rendezvous,  as 
Spithead  for  the  port  of  London,  is  a  departure  with  convoy 
within  the  meaning  of  such  warranty,  2  Salk.  443  :  2  <S7/\ 
1263.  5.  And  although  the  words  used  are  generally  to  depart 
with  convoy,  or  to  sail  with  convoy,  yet  they  extend  to  sailing 
wTith  convoy  throughout  the  voyage.  3  Lev.  320.  And  this 
point  was  unanimously  confirmed  by  the  whole  court  in  more 
modern  times.    DougL  72-  Lilly  v.  Ewer, 

Ships  sailing  from  foreign  ports  are  not  wTithin  the  convoy 
act,  unless  there  are  persons  at  those  ports  authorized  to  grant 
convoy  or  licences.    Holt,  185. 

Sailing  orders  are  necessary  to  the  performance  of  a  war- 
ranty to  depart  with  convoy,  unless  particular  circumstances 
exempt  the  insured  from  the  general  rule,  1  B.  §  P,  5  : 
2  B.  $  P.  164, 

But  an  unforeseen  separation  from  convoy  is  a  peril  to  which 
the  underwriter  is  liable.  3  Lev.  320 :  gSa/A.  443:  Garth* 
216:  1  Show.  320:  4  Mod  58.  8.  C.  And  even  where  the 
ship  has  without  any  neglect,  by  tempestuous  weather,  been 
prevented  from  joining  the  convoy  at  all;  at  least,  so  as  to 
receive  the  orders  of  the  commander  of  the  ships  of  war  ;  if  she 
do  every  thing  in  her  power  to  effect  it,  it  shall  be  deemed  a 
satisfaction  of  the  warranty  to  sail  with  convoy.  2  Sir. 
J  250. 

The  last  species  of  warranty  above  mentioned  is  that  of 
neutrality;  or  that  the  ship  and  goods  insured  are  neutral 
property.  This  is  different  from  the  two  former;  for  if  this 
warranty  be  not  complied  with,  the  contract  is  not  merely 
voided  as  for  a  breach,  but  is  absolutely  void  ab  i?iitio3  on 
account  of  fraud,  being  a  fact  at  the  time  of  insuring  within 
the  knowledge  of  the  insurer  ;  an  error  in  which  must  there- 
fore arise  from  a  deliberate  falsehood  on  his  part.  4  Burr. 
1419  :  1  Black.  Rep.  427.  And  see  post,  III.  But  if  the  ship, 
&c.  is  neutral  at  the  time  the  risk  commences,  the  insurer 
takes  upon  himself  the  chance  of  war  and  peace  during  the 
continuance  of  the  policy.    DougL  732. 

A  warranty  in  a  policy  of  insurance  that  the  ship  is 
American  property,  means  that  the  ship  is  entitled  to  all  the 
privileges  of  an  American  flag  ;  and  if  she  have  no  passport  on 
board  (which  is  required  by  treaty  between  France  and  Ame- 
rica) the  warranty  is  not  complied  with,  and  the  assured  cannot 
recover  against  the  underwriter,  though  in  fact  the  ship  suffer 


INSURANCE,  I. 


no  inconvenience  in  the  vovage  from  the  want  of  the  passport. 
7  T.  R.  705. 

Any  forfeiture  of  neutrality  by  the  wilful  act  of  the  assured, 
or  of  the  master,  &c.  after  the  commencement  of  the  voyage 
insured,  is  a  breach  of  warranty  of  such  neutrality.  8  T.  R. 
230. 

A  warranty  of  neutrality  in  a  policy  of  insurance  is  not 
falsified  by  a  sentence  in  a  foreign  Court  of  Admiralty,  con- 
demning a  ship  for  navigating  contrary  to  the  ordinances  of 
that  belligerent  state  to  which  the  neutral  country  had  not 
assented.    8  T.  R.  434-. 

Nor  does  the  seizure  and  sale  of  a  vessel  by  a  neutral  state* 
(no  sentence  of  condemnation  being  shown,)  change  the  pro- 
perty.   (>  Taunton,  2f>- 

Where  a  foreign  Court  of  Prize  professes  to  condemn  a  ship 
and  cargo  on  the  ground  of  an  infraction  of  treaty,  in  not  being 
properly  documented,  &c.  as  required  by  the  treaty  between 
the  captors  and  captured ;  such  sentence  is  conclusive  in  our 
courts  against  a  warranty  of  neutrality  of  such  ship  and  cargo 
in  an  action  upon  a  policy  of  insurance  against  the  underwrit- 
ers, although  inferences  were  drawn  in  such  sentence  from  ex 
parte  ordinances  in  aid  of  the  conclusion  of  such  infraction  of 
treaty.    5  East,  99. 

4.  The  oldest  case  in  the  hooks  on  a  marine  policy  of  insur- 
ance is  in  7  Rep,  47.  b.  which  only  serves,  however,  to  show 
that  this  contract  was  at  that  time  very  little  understood.  In 
the  reign  of  Queen  Elizabeth,  a  statute  was  passed  (43  EUz* 
c.  12.)  to  erect  a  particular  court  for  the  trial  of  insurance 
causes  in  a  summary  way,  by  a  commission  to  the  Judge  of  the 
Admiralty,  the  Recorder  of  Loudon,  two  doctors  of  the  civil 
law,  two  common  lawyers,  and  eight  merchants,  with  an 
appeal  by  bill  to  the  Court  of  Chancery.  This  statute  was  ex- 
plained, and  the  number  of  commissioners  requisite  to  form  a 
quorum  reduced,  by  the  13  and  14  Ca?\  2.  c.  23  ;  but  the  court 
erected  under  these  acts  has  been  long  disused  ;  for  this  among 
many  other  reasons,  that  its  jurisdiction  is  not  sufficiently  exten- 
sive. See  Sir,  106;  1  Shaw.  3Q6:  2  Sid.  121.  Insurance 
causes  are  now  therefore  decided,  like  all  other  questions  of 
property,  by  a  trial  by  jury  in  a  court  of  common  law;  and 
which,  on  due  consideration,  will  appear  the  most  safe,  eligible, 
and  (as  now  regulated)  expeditious  mode  that  could  be  adopted. 
Park,  Inlrod. 

Some  excellent  suggestions,  however,  have  been  made  as  to 
the  benefit  of  reviving,  under  proper  modifications,  an  institu- 
tion similar  in  its  principles  to  that  of  the  court  established  by 
the  statute  of  Elizabeth*  Unquestionable  and  unquestioned  as 
the  rectitude  and  justice  of  the  decisions  of  the  existing  tribu- 
nals assuredly  are,  it  cannot  be  denied  that  in  the  previous 
machinery  of  litigation  there  are  great  opportunities  for  chica- 
nery and  vexation  ;  and  there  is  perhaps  no  class  of  cases 
coming  under  the  public  examination  of  courts  of  judicature, 
furnishing  so  many  instances  of  contest,  in  opposition  to  the 
plain  and  manifest  dictates  of  common  integrity.  When  the 
great  increase  which  has  taken  place  in  the  matters  of  inquiry 
submitted  to  courts  of  justice  is  recollected;  together  with  the 
number  of  arrangements  and  expedients  resorted  to  for  dispatch, 
and  the  probability  of  a  still  continuing  increase  is  con  tern- 
platedj  the  arrival  of  a  period  may  be  anticipated,  when  it.  will 
be  beyond  the  power  of  mere  arrangement,  with  all  possible 
exertion  of  assiduity  and  ability,  to  meet  the  exigencies  of  pub- 
lic justice,  with  the  existing  judicial  establishment;  and  some 
alteration  of  system  must  take  place ;  and  in  such  cases  the 
revival  of  the  court  of  policies  of  assurance  will  be  found  an 
object  worthy  of  regard.  See  Evans  s  Statutes,  Pt.  III.  Class 
III.  nu.  2.  and  the  notes  there. 

Courts  of  equity  have  no  jurisdiction  over  such  questions, 
because  the  demand  is  plainly  a  demand  at  law,  and  the  da- 
mage as  much  the  object  of  proof  by  witnesses,  as  any  other 
species  of  damage  whatever.  3  Bra.  P.  C  525.  When,  how- 
ever, a  mistake  is  made  in  drawing  up  a  policy,  a  court  of 


equity  will  direct  it  to  be  rectified  according  to  the  intention 
of  the  parties.  1  Ves.  318.  If  the  trustee  in  a  policy  of  in- 
surance refuse  his  name  to  the  cestui  que  trust,  in  an  action,  or 
a  commission  is  necessary  to  examine  witnesses  residing  abroad ; 
(but  this  may  he  now  issued  by  a  court  of  law ;  see  tit.  Depo- 
sitions;) or  where  fraud  is  suspected,  and  a  disclosure  of  cir* 
cumstances  is  to  be  procured  upon  the  oath  of  the  insured; 
application  may  be  to  a  court  of  equity.  But,  in  all  other  cases, 
a  court  of  common  law  is  the  proper  forum.  See  1  Atk.  54-7: 
2  Ath\  35$:  Park,  e%  20.  And  even  if  the  parties,  by  a  clause 
in  the  policy,  should  agree  to  refer  any  dispute  to  arbitration, 
that  will  not  be  a  sufficient  bar  to  an  action  at  law,  unless  a 
reference  is  in  fact  made,  or  is  depending.    1  IVils,  1  29. 

To  recover  upon  a  policy  against  either  of  the  insurance  com- 
panies (the  Royal  Exchange,  or  London  Assurance),  the  action 
must  be  debt,  or  covenant,  as  their  policies  are  under  seal; 
from  hence  formerly  arose  an  inconvenience,  as  under  the 
plea  of  a  general  issue  in  those  actions  the  true  merits  of  the 
case  could  seldom  come  in  question.  To  remedy  this,  the 
11  G.  1.  c.  30.  §  ±3.  enabled  the  jury  to  give  such  part  only 
of  the  sum  demanded  in  debt,  or  so  much  damages  in  covenant, 
as  on  the  evidence  the  plaintiff  in  justice  ought  to  have  had. 
See  now  as  to  the  general  issue,  post. 

In  order  to  recover  against  a  private  underwriter  upon  the 
policy,  who  merely  subscribes  his  name  without  any  seal,  the 
form  of  action  is  a  special  indebitatus  assumpsit,  founded  upon 
the  express  contract,  which  action  may  be  brought  in  the  name 
of  the  broker  effecting  the  policy  ;  and  by  stat.  19  G.  2.  c,  $7* 
§  C).  within  fifteen  days  after  action  brought,  the  plaintiff,  on 
request  in  writing,  must  declare  the  amount  of  all  insurances 
on  the  same  ship.    Park,  c.  20. 

The  19  G.  2.  c.  37.  §  7*  also  enables  defendants  to  pay 
money  into  court  in  all  such  actions  ;  after  which,  if  the  plain- 
tiff proceeds,  and  has  not  a  verdict  for  more  than  the  money 
paid  in,  he  shall  pay  costs  to  the  defendant. 

It  was  formerly  usual  for  the  insured  to  bring  separate 
actions  against  each  of  the  underwriters  (how  many  soever)  on 
a  policy,  and  proceed  to  trial  on  all.  This  was  found  to  be 
expensive,  and,  in  fact,  unjust  ;  and  the  Court  of  King's 
Bench  intimated,  that  in  such  a  case  they  would  grant  impar- 
lances in  all  the  actions  but  one,  till  that  could  be  tried.  2  Bam. 
B>  R.  103.  At  length  Lord  Mansfield  introduced  the  present 
consolidation  rule,  which  is  now  admitted  in  general  practice, 
by  which  the  proceedings  in  all  the  actions  but  one  are  stayed; 
and  in  consequence  of  this  convenience  the  defendant  under- 
takes not  to  file  any  bill  in  equity,  or  bring  a  writ  of  error  for 
delay,  and  to  produce  all  books  and  papers  material  to  the 
point  in  issue.     Parky  Ititrod. 

When  money  has  been  paid  b}r  mistake  to  the  insured,  or 
where  the  insured  wishes  to  recover  back  the  premium,  the 
proper  remedy  is  by  action  for  money  had  and  received  to  the 
plaintiff's  use.    I  SalL  22  :  Skinn.  412  r  1  Show*  156. 

Where  an  insurance  broker  debits  the  underwriter  with  a 
loss,  and  takes  his  acceptance  for  the  balance  of  account  between 
broker  and  underwriter,  payable  at  a  later  date  than  the  time 
when  the  loss  would  be  payable  in  cash,  the  assured  may  main- 
tain an  action  against  the  broker  for  money  had  and  received, 
though  the  acceptance  was  dishonoured,  and  the  broker  never 
received  any  money*    6  Taunton,  110. 

The  declaration  on  a  policy  of  insurance  must  set  out  the 
policy,  and  aver  that  it  was  signed  by  the  defendant,  and  that 
in  consideration  of  the  premium,  he  undertook  to  indemnify  the 
insured ;  it  must  then  state  the  interest  of  'the  insured^  and 
show  the  loss  to  have  happened  by  one  of  the  perils  mentioned 
in  the  policy,  which  must  always  be  stated  according  to  the 
truth  of  the  fact.    Park,  c.  20. 

But  a  declaration  on  a  policy  of  insurance  on  a  foreign 
ship  need  not  aver  any  interest  in  the  assured,  though  there 
be  no  such  words  as  "  interest  or  no  interest"  in  the  policy. 
2  East,  385. 
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In  a  declaration  on  a  policy  of  insurance,  the  plaintiff  averred 
that  Messrs.  H.  at  the  time  of  effecting  the  policy*  and  at  the 
time  of  the  loss,  were  interested  in  the  cargo,  which  was  the 
subject  of  the  insurance,  "  to  a  large  amount,  to  wit,  to  the 
amount  of  all  the  money  insured  thereon  :TJ  at  the  trial  it  ap- 
peared, that  previous  to  effecting  the  policy,  Messrs.  H.  had 
admitted  another  mercantile  house  to  a  joint  concern  in  the 
cargo  insured ;  held,  that  the  averment  was  supported  by  the 
evidence.    2  Bos*  and  PuL  240. 

By  the  rules  of  H.  T.  4  IV*  4.  two  counts  upon  the 
same  policy  of  insurance  are  not  to  be  allowed ;  but  a  count 
upon  a  policy  of  insurance,  and  a  count  for  money  had  and 
received,  to  recover  hack  the  premium  upon  a  contract  implied 
by  law,  are  to  be  allowed. 

liy  the  same  rules,  in  actions  on  policies  of  assurance  the 
interest  of  the  assured  may  be  averred  thus ; — 

*£  That  A.,  B  ,  C,  and  D.,  or  some  or  one  of  them,  were  or 
was  interested,  &e. ;"  and  it  may  be  also  averred,  "  that  the 
insurance  was  made  for  the  use  and  benefit,  and  on  the  account, 
of  the  person  or  persons  so  interested.'1 

More  particularly  as  to  the  manner  of  alleging  the  loss 
to  have  happened  within  the  perils  of  the  policy.  To  aver 
that  the  loss  happened  by  the  fraud  and  negligence  of  the 
master,  has  been  held  a  sufficient  averment  of  barratry  ;  2  Ld. 
Rapn.  1349:  l  Sir*  581  ;  though  it  is  now  usual  to  aver  pre- 
cisely, in  terms,  that  the  loss  happened  by  the  barratry  of  the 
master  or  mariners.  Park,  c.  20.  Though  the  declaration 
allege  a  total  loss,  the  insured  may  recover  for  a  partial  one  ; 
for  in  actions  for  damages  merely,  the  plaintiff  may  always 
recover  less,  hut  not  more,  than  the  sum  laid  in  the  declaration. 
2  Burr.  904:  1  Black.  Rep,  lyS,  So  though  the  plaintiff 
appear  in  proof  to  have  a  larger  interest  than  is  averred  in  the 
declaration,  yet  he  is  entitled  to  recover  to  the  amount  alleged. 
Park,  402.  c.  20. 

But  under  an  averment  that  after  lading  the  cargo  the  ship 
sailed  on  the  voyage  and  was  lost,  the  plaintiff  cannot  recover 
on  proof  that  the  ship  before  she  had  half  her  cargo  on  board, 
was  driven  from  her  moorings  and  lost,  Abiihol  v.  Bristow, 
6  W*  P.  Taunton,  46'4. 

In  order  to  entitle  the  insured  to  recover  expenses  of  salvage, 
it  is  not  necessary  to  state  them  in  the  declaration,  as  a  special 
breach  of  the  policy.  They  may  he  given  in  evidence,  because 
an  Insurance  is  against  all  accidents,  and  salvage  is  an  imme- 
diate and  necessary  consequence  of  some  of  those  stated  in  a 
policy.    Hardtv.  304. 

The  general  issue,  non  assumpsit,  was  the  usual  plea  to  a  de^ 
claration  upon  a  policy  against  private  persons  ;  and  under  this 
plea  and  the  general  issue,  pleadable  by  corporations,  the 
defendant  had  a  right  to  take  advantage  of  all  those  circum- 
stances which  either  rendered  the  policy  void,  or  made  it  of  no 
effect ;  such  as  fraud,  want  of  interest,  not  being  sea-wori  by, 
deviation,  non-performance  of  warranties,  &c.  Park,  404. 
c.  20. 

But  by  the  rules  of  H.  T.  4  W\  4.  the  plea  of  non  as- 
mmpsit  only  operates  as  a  denial  of  the  subscription  to  the 
policy  by  the  defendant,  but  not  of  the  interest,  of  the  com- 
mencement of  the  risk,  of  the  loss,  or  of  the  compliance  with 
warranties. 

The  evidence  to  be  given,  and  the  proof  necessary  in  actions 
on  policies  of  insurance,  may  be  collected  from  the  statement  of 
the  allegations  requisite  in  the  plaintiff's  declaration.  It  may, 
in  addition,  be  observed,  that  the  first  piece  of  evidence  is 
proof  of  the  defendant's  hand-writing  to  the  policy,  which, 
however,  is  most  generally  admitted.  See  now  tit.  Evidence,  L 
Though  the  general  usage  of  trade  is  allowed  to  be  given  in 
evidence  to  control,  or  extend  the  words,  yet  no  parol  evi- 
dence shall  be  given  which  directly  tends  to  contradict  the 
terms  of  a  policy.  Skinn,  54.  In  an  action  against  the  under- 
writer, the  policy  is  evidence  that  the  premium  was  paid  ;  the 
insured,  however,  must  prove  his  interest  by  a  production  of 


all  the  usual  documents,  bills  of  sale,  bills  of  parcels,  of  lading, 
&c.  See  2  Sir.  1127-  But  in  a  valued  policy,  it  is  only  neces- 
sary to  prove  that  the  goods  were  on  board  at  the  time  of  the 
loss;  unless  the  defendant  can  show  that  the  plaintiff  had  only 
a  colourable  interest,  or  has  greatly  overvalued  the  goods.  But 
it  is  only  in  cases  of  total  loss,  that  any  difference  consists 
between  a  valued  policy,  and  an  open  policy;  in  the  former 
ease  the  value  is  ascertained  ;  in  the  latter  it  must  be  proved. 
But  where  the  loss  is  partial,  the  value  in  the  policy  can  he  no 
guide  to  ascertain  the  damage;  which  then  becomes  a  subject 
of  proof,  as  much  as  an  open  policy.  Park,  1 03.  Ill:  2  Term 
Rep.  1 87.  And,  in  the  last  place,  the  plaintiff  must  prove  that 
the  loss  happened  by  the  verv  means  stated  in  the  declaration. 
1  T.  R.  304.    See  Ilardw.  304. 

Sentences  of  foreign  Courts  of  Admiralty  are  frequently 
brought  forward  in  insurances  causes.  It  may  be  requisite, 
therefore,  to  remark,  that  wherever  the  ground  of  such  sen- 
tence is  manifest,  and  it  appears  to  have  proceeded  expressly 
upon  the  point  in  issue  between  the  parties,  or  wherever  the 
sentence  is  general,  and  no  special  ground  is  stated,  there 
it  shall  be  conclusive  and  binding;  and  the  courts  here  will 
not  take  upon  themselves,  in  a  collateral  way,  to  review  the 
proceedings  of  a  forum  having  competent  jurisdiction  of  the 
subject  matter.  But  if  the  sentence  be  so  ambiguous  and 
doubtful,  that  it  is  difficult  to  say  on  what  ground  the  decision 
turned,  or  if  there  be  colour  to  suppose,  that  the  court  abroad 
proceeded  upon  matter  not  relevant  to  the  matter  in  issue,  theie 
evidence  will  be  allowed  in  order  to  explain ;  and  if  the  sen- 
tence upon  the  face  of  it  be  manifestly  against  law  and  justice, 
or  be  contradictory,  the  insured  shall  not  be  deprived  of  his 
indemnity  ;  because  any  detention,  by  condemnation  under  par- 
ticular ordinances  or  decrees  which  contravene  or  do  not  form 
a  part  of  the  law  of  nations,  is  a  risk  within  a  policy  of  insur- 
ance. Park,  c.  18.  ad  Jin.  And  see  DougL  554.  (574.)  Ber- 
nard} v.  Motteux.    See  post>  II,  3. 

5.  Re-assurance  is  a  contract,  which  the  first  underwriter 
enters  into,  in  order  to  relieve  himself  from  those  risks  which 
he  has  previously  undertaken  ;  by  throwing  them  upon  other 
underwriters,  who  are  called  re-assurers.  It  is  a  species  of 
contract  still  countenanced  in  most  parts  of  Europe,  and 
which  was  admitted  in  England  till  it  was  found  productive 
of  glaring  and  enormous  frauds,  which  rendered  it  destructive 
of  the  benefits  it  was  originally  intended  to  promote.  The 
legislature,  therefore,  found  it  necessary  to  interpose,  by  an. 
act  which  permitted  only  such  contracts  of  re- assurance  as 
tended  to  the  advancement  of  commerce,  or  the  real  benefit 
of  an  individual.  For  this  purpese  the  stat.  19  G.  2.  c*  $7, 
§  4.  declares  it  to  be  unlawful  to  make  re-assurance,  "  unless 
the  assurer  or  underwriter  should  be  insolvent,  become  a 
bankrupt,  or  die  ;  in  either  of  which  cases  such  assurer,  his 
executors,  administrators,  or  assigns,  may  make  re-assurance 
to  the  amount  before  by  him  assured,  expressing  in  the  policy 
that  it  is  a  re-assurance which  statute  extends  to  re-assur- 
ances on  foreign  ships  previously  insured  by  foreign  under- 
writers,   2  r.  R.  l6l. 

In  France,  as  in  other  countries,  it  was  formerly  allowed  to 
the  insured  to  insure  the  solvency  of  the  underwriter  \  but  this 
practice  is  not  allowed  in  England ;  and,  though  no  express 
notice  is  taken  of  it  in  the  above  statute,  it  seems  that  such  a 
policy  would  be  looked  on  as  a  wager  policy,  and  treated 
accordingly.    See  post,  III,  5. 

Double  insurance  is  totally  different  from  re-assurance.  It 
is  where  the  same  man  is  to  receive  two  sums  instead  of  one,  or 
the  same  sum  twice  over,  for  the  same  loss,  by  reason  of  his 
having  made  two  insurances  upon  the  same  property.  1  Burr* 
496.  It  makes  no  difference  whether  such  insurances  are  both 
or  either  made  in  the  name  of  the  insurer,  or  of  another  per- 
son, if  actually  made  on  his  account.    Park;  285. 

These  double  insurances  are  not  void,  but  are  considered  as 
being  made  by  the  assured,  to  increase  his  securiiy  ;  the 
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assured,  therefore,  shall  receive  only  one  satisfaction  to  the 
real  amount  of  his  loss,  and  no  more,  which  he  may  recover 
against  which  set  of  underwriters  he  pleases.  And  when  one 
set  of  underwriters  pay  the  loss,  they  may  call  upon  the  other 
underwriters  to  contribute  in  proportion  to  the  sums  they  have 
insured.  1  Black.  Rep.  41 6:  1  Burr.  492,  But  though  a 
double  insurance  cannot  be  wholly  supported,  so  as  to  enable  a 
man  to  recover  a  two-fold  satisfaction  ;  yet  various  persons 
may  insure  various  interests  on  the  same  thing,  and  each  to  the 
whole  value,  as  the  master  for  wages,  the  owner  for  freight, 
one  person  for  goods,  and  another  for  bottomry,  &c.  See 
1  Burr,  489:  1  Black.  Rep.  103.  In  which  case  the  defend- 
ants were  expressly  apprised  that  there  might  probably  be 
another  insurance  than  that  which  they  underwrote. 

In  an  action  on  a  valued  policy  it  is  no  defence  to  prove  that 
the  assured  have  received  the  amount  of  the  valuation  in  this 
policy  from  the  underwriters  on  another  policy,  if  the  subject- 
matter  insured  be  proved  to  be  of  a  value  equal  to  the  sum 
received,  and  that  sought  to  be  recovered.    4  Camp*  22  S, 

II.  1.  The  loss  must  always  be  a  direct  and  immediate  con- 
sequence of  the  peril  insured,  and  not  a  remote  one,  in  order  to 
entitle  the  insured  to  recover.    1  T.  R.  130.  n.  a. 

Questions  as  to  losses  by  perils  of  the  sea  have  very  seldom 
arisen.  The  general  rule  is,  that  every  accident  happening  by 
the  force  of  wind  or  waves,  by  thunder  and  lightning,  by 
driving  against  rocks,  or  by  the  stranding  of  the  ship,  or  any 
other  violence  that  human  prudence  could  not  foresee,  nor 
human  strength  resist,  is  to  be  considered  as  a  peril  of  the  sea ; 
and  for  such  losses  the  underwriter  is  answeTable.  Pari,  6l : 
1  Sitow.  323  :  2  Rot.  Ab.  248.  p.  10 :  Comb.  56. 

The  underwriters  are  liable  for  a  loss  arising  immediately 
from  perils  of  the  sea,  such  as  winds  and  waves  ;  although 
remotely  from  the  mismanagement  and  negligence  of  the  master 
and  mariners,  5  B.  $  A.  111.  Where  a  merchant  vessel  was 
taken  in  tow  by  a  ship  of  war*  and  was  thereby  exposed  to  a 
tempestuous  sea,  which  injured  the  goods,  this  was  held  a  peril 
of  the  sea,  1  SI  ark.  Ca.  157-  And  see  4  Camp.  28[).  But  a 
ship  driven  on  an  enemy's  coast  by  the  wind,  and  there  cap- 
tured, shall  be  said  to  be  lost  by  capture,  and  not  by  perils  of 
the  sea,  Peake,  212  i  S.  V.  2  Bing.  203,  And  if  a  ship  hove 
down  on  the  beach  within  the  tideway  to  repair  be  thereby 
bilged  and  damaged,  it  is  not  a  loss  occasioned  by  perils  of  the 
sea.  3  Taunt  227.  And  see  4  M,  §  S.  88  :  5  B.  $  A.  161. 
A  loss  occasioned  by  another  ship  running  down  the  ship  in- 
sured through  negligence,  is  a  loss  by  the  perils  of  the  sea. 
4  Taunt.  ti& 

A  transport  in  government  service  was  insured  for  twelve 
months,  during  which  she  wTas  ordered  into  a  dry  harbour,  the 
bed  of  which  was  uneven,  and  on  the  tide  having  left  her,  she 
received  damage  by  taking  the  ground  :  held,  that  this  was  a 
loss  by  a  peril  of  the  sea.    Fletcher  v,  Inglis,  2  B.  #  A.  315. 

Where  an  American  ship,  insured  from  New  York  to  Lon- 
don, warranted  free  from  American  condemnation,  having  for 
the  purpose  of  eluding  her  natural  embargo,  slipt  away  in  the 
night,  was  by  force  of  the  ice,  wind,  and  tide,  driven  on  shore, 
where  she  sustained  only  partial  damage,  but  was  seized  the 
next  day,  and  afterwards  with  great  difficulty  and  expense  got 
oWj  and  finally  condemned  by  the  American  government  for 
breach  of  the  embargo ;  it  was  held,  that  as  there  was  ulti- 
mately a  loss  by  a  peril  excepted  out  of  the  policy,  the  assured 
could  neither  recover  for  a  total  loss  nor  for  any  previous  partial 
loss  arising  from  the  stranding,  &c,  which  in  the  event  became 
wholly  immaterial  to  the  assured.    12  East,  R.  6"48* 

In  a  total  loss,  properly  so  called,  the  prime  cost  of  the  pro- 
perty insured,  or  the  value  in  the  policy,  must  be  paid  by  the 
underwriter,  according  to  his  proportion  of  the  insurance.  See 
utile,  T.  4.  Where  the  policy  is  a  valued  one,  it  is  only  neces- 
sary to  prove  that  the  goods  were  on  board  at  the  time  of  the 
loss  ;  unless  the  defendant  can  show  that  the  plaintiff  had 


only  a  colourable  interest,  or  has  greatly  over-valued  the 
goods  ;  but  where  it  is  an  open  policy,  the  value  must  also  be 
proved.    Park,  103.  111. 

A  total  loss  in  insurances  docs  not  always  mean  that  the 
property  insured  is  irrecoverably  lost  or  gone;  but  that, by 
some  of  the  perils  mentioned  in  the  policy,  it  is  in  such  a  con- 
dition as  to  be  of  little  use  or  value  to  the  insured,  and  to  jus- 
tify him  in  abandoning  his  right  to  the  insurer,  and  calling 
upon  him  to  pav  the  whole  of  his  insurance*    Pari,  QS  H3 

On  an  insurance  on  ship  and  goods,  valued  at  so  much  on 
a  voyage  to  Africa  and  the  West  Indies,  the  assured  is  entitled 
to  recover  the  whole  sum  on  a  total  loss,  which  happened  in  the 
latest  period  of  the  voyage ;  although  a  considerable  part  of 
the  estimated  value  consisted  originally  in  stores  and  provisions 
for  the  purchase  and  sustenance  of  slaves  during  the  voyage, 
and  the  slaves  were  brought  to  a  profitable  market  at  the  first 
place  of  the  ship's  destination,  where  she  arrived  a  mere  wreck, 
and  soon  after  foundered.    2  East,  109. 

And  where  a  ship  insured,  arrived  in  port  a  mere  wreck, 
and  was  obliged  to  be  lashed  to  a  hulk  to  avoid  sinking,  and 
in  attempting  to  remove  her  to  the  shore,  a  few  days  after- 
wards she  sunk  ;  held,  that  the  assured  might  recover  as  for  :t 
total  loss,  though  her  cargo  was  saved,  and  brought  to  a  profit- 
able market.  Ibid. 

On  a  policy  on  horses  warranted  "  free  from  mortality,** 
when  in  consequence  of  a  storm  the  animals  broke  down  the 
partitions  between  them,  and  by  kicking  bruised  each  other  so 
much  that  thev  died ;  held,  that  this  was  loss  bv  perils  of  the 
sea.    5  D.  $  R.  641  :  S.  C  3  B.  #  C.  793. 

The  like  also  upon  a  policy  upon  mules  warranted  "free 
from  mortality  and  jettison/'  where  the  deaths  of  the  animals 
arose  from  the  vibration  of  the  ship  in  a  storm.  5  B.  $  C.  107. 

Where  a  ship  is  so  much  injured  by  perils  of  the  sea  as  not 
to  be  repaired  at  all,  or  not  repaired  without  an  expence  exceed- 
ing her  value  when  repaired,  the  assured  may  recover  for  a 
total  loss,  without  notice  of  abandonment.    2  B.  $  C.  6*91, 

If  a  ship  has  been  once  necessarily  abandoned,  the  owners 
may  recover  for  a  total  loss,  though  she  is  afterwards  recovered 
and  brought  into  port.    7  B.  8?  C.  794. 

Where  a  ship  having  received  considerable  damage  from  tem- 
pestuous weather,  was  deserted  by  the  crew,  who  were  com- 
pletely exhausted,  on  the  high  seas  for  the  mere  preservation  of 
their  lives;  and  the  ship  was  then  taken  possession  of  by  a  fresh 
crew,  who  succeeded  in  conducting  her  safely  into  port;  held, 
that  such  desertion  of  the  crew  did  not  amount  to  a  total  los*. 
2  B.  #  A.  513. 

So  upon  a  policy  on  hogsheads  of  sugar,  warranted  against 
particular  average,  some  part  of  the  sugar  in  every  hogshead 
being  preserved,  though  less  than  three  per  cent,  on  the  cargo, 
it  was  held  that  this  could  not  be  a  total  loss*  7  Taunton, 
154. 

The  insured  may  call  upon  the  underwriter  for  a  total  loss, 
if  the  voyage  be  absolutely  lost,  or  not  worth  pursuing  ;  if  the 
salvage  be  high,  as  half  the  value;  or  if  further  expence  be 
necessary,  and  t!u  underwriter  will  not  engage  at  all  events 
to  bear  that  expence.  2  Burr.  HQS:  1  BlacL  Rep.  276:  and 
post,  7. 

But  where  a  ship  having  been  sold  under  the  decree  of  the 
Admiralty  Court  to  pay  the  salvage,  and  it  not  appearing  that 
the  assured  had  taken  any  means  to  prevent  such  sale,  held  that 
they  had  no  right  to  abandon,  and  that  there  was  no  more  than 
a  partial  loss.    2  B.  <$•  A.  513, 

When  a  master  on  a  loss  taking  place,  sells  the  ship  and 
cargo,  and  thereby  puts  an  end  to  the  adventure,  the  under* 
writers  are  liable  for  a  total  loss,  provided  the  sale  \vas  a 
matter  of  necessity  and  for  the  benefit  of  all  concerned. 
8  Taunt.  755  :  3  Moore,  115:  S.  C  3  Bro.      B.  151.  (»•) 

Where  a  vessel  was  so  much  injured  by  the  perils  of  the  .nea 
that  in  order  to  render  her  sea-worthy  it  would  cost  as  much  to 
repair  her  as  she  was  originally  worth,  or  as  much  as  would 
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build  a  new  ship,  and  the  captain  sold  her  to  a  purchaser,  who 
repaired  her  and  sent  her  on  a  voyage  which  she  never  completed, 
in  consequence  of  her  infirmity  j  held,  that  the  underwriters  were 
liable  as  for  a  total  loss,  although  the  vessel  remained  in  specie 
at  the  time  she  was  sold.    4  D.$  R.  203 :  1  C.  $  P.  213. 

And  where  a  ship  was  so  shattered  in  a  storm  that  it  was 
found  on  survey  that  the  expenses  of  repairing  her  would  far 
exceed  her  original  value,  and  the  captain  sold  her  honajtde  for 
the  benefit  of  all  concerned,  and  the  purchaser  shortly  after- 
wards broke  her  up  ;  held,  that  this  was  such  an  urgent  neces- 
sity as  justified  the  sale.    8  Moore,  622:  1  Bing.  445. 

The  question  being  whether  the  loss  was  total  or  partial ; 
held,  it  ought  to  have  been  left  to  the  jury  to  say  whether  the 
particular  injuries  could  not  have  been  repaired  so  as  to  render 
the  ship  seaworthy  for  the  voyage,  and  not  whether  she  was 
generally  not  worth  repairing  thoroughly,  1  L.  4*  fV.  140. 
And  as  to  what  is  a  total  loss,  see  8  B.  §  C.  56 1 . 

A  ship  which  is  never  heard  of  after  her  departure,  shall 
be  presumed  to  have  perished  at  sea.  See  2  Slra.  : 
Park,  63.  In  England  no  time  is  fixed  within  which  payment 
of  a  loss  may  be  demanded  from  the  underwriter,  in  case  the 
ship  is  not  heard  of.  But  a  practice  prevails  among  merchants 
that  a  ship  shall  be  deemed  lost  if  not  heard  of  within  six  months 
after  her  departure  for  any  port  of  Europe,  or  within  twelve, 
if  for  a  greater  distance.  This  latter  term,  however,  seems 
too  short  with  respect  to  India  voyages,  and  is  extended  in 
Spain  to  a  year  and  a  half,  and  formerly  in  France  to  two 
years;  and  in  case  of  an  adjustment  on  such  supposed  loss,  if 
the  ship  arrives,  the  underwriter  may  recover  back  the  money 
paid  by  him.    Park,  63 — 65. 

2.  Capture,  as  applied  to  the  subject  of  marine  insurances, 
is  a  taking  of  the  ships  or  goods  belonging  to  the  subjects  of 
one  country,  hy  those  of  another,  when  in  a  state  of  public 
war.  Park,  c.  4.  As  between  the  underwriter  and  the 
insured.,  a  ship  is  to  be  considered  as  lost  by  the  capture, 
though  she  he  never  condemned  at  all,  nor  carried  into  any 
port  or  fleet  of  the  enemy ;  and  the  underwriter  must  pay  the 
loss  actually  sustained.  If,  therefore,  either  before  or  after 
condemnation,  she  be  retaken,  and  the  owner  have  paid  salvage, 
the  insurer  must  pay  the  loss  sustained  in  consequence,  2  Burr* 
694.  696. 

No  capture  by  the  enemy  can  be  so  total  a  loss  as  to  leave 
no  possibility  of  recovery.  If  the  owner  himself  should  retake 
at  any  time  he  will  be  entitled ;  and  by  stat.  29  G.  2.  c.  34. 
§  24.  if  an  English  ship  retake  the  vessel  captured,  either 
before  or  after  condemnation,  the  owner  is  entitled  to  restitu- 
tion on  stated  salvage.  See  post,  6.  In  all  such  cases,  if  the 
loss  be  paid  by  the  underwriter  before  the  recovery,  he  stands 
in  the  place  of  the  insured,  and  will  be  entitled  to  the  benefits 
of  the  restitution.    Park,  66:  2  Burr.  688. 

Before  the  stat.  19  G.  2.  c.  37-  which  abolished  wager- 
policies,  the  recapture  had  a  considerable  effect  upon  the  con- 
tract of  insurance,  and  several  cases  were  determined  on  that 
question.     See  10  Mod.  77-   2  Burr.  695  :    Com.  360: 

1  Wils.  191  :  2  Slra.  12.50:  Park,  73.  77-  But  now  the  con- 
tract is  not  at  all  altered  between  the  underwriter  and  the 
insured  by  such  event.    2  Burr.  695.  11 9$. 

In  a  case  of  capture,  when  a  recapture  takes  place  before  the 
notice  of  abandonment  is  given  (10  East,  329  :  I  Camp.  564: 

2  Taunt.  363.),  or  even  after  such  notice,  but  before  an  action 
is  brought  (4  M.  $  S.  393:  5  M.  cy  S.  418.  42C:  10  East, 
345.),  and  the  loss  is  thereby  changed  from  a  total  into  a 
partial  one;  the  insured  can  only  recover  for  such  partial  loss. 

Thus  an  abandonment  offered  to  be  made  by  the  assured  to 
the  underwriter,  upon  intelligence  brought  of  the  capture  of 
the  goods  insured,  which  the  underwriter  refused  to  accept, 
was  held  not  to  entitle  the  assured  to  recover  as  for  a  total 
loss,  where,  before  action  brought,  the  goods  were  recaptured, 
and  arrived  at  the  place  of  destination,  by  which  a  partial  loss 
only  was  sustained,  for  the  assured  can  only  recover  an  indem- 
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nity  for  such  loss  as  he  lias  sustained  at  the  time  of  action 
brought,    4  3/.  §  S.  393. 

So  where  a  master  had  re-purchased  the  vessel  (a  seizure 
and  sale  having  been  made  by  a  neutral  state,  and  no  condem- 
nation being  shown),  he  having  acted  without  the  authority 
from  the  assured,  who  refused  to  accept  the  ship,  or  repay  him 
the  price,  the  assured,  who  had  not  abandoned,  were  not  per- 
mitted to  recover  for  a  total  loss,  for  the  property  is  not 
changed.    6  Taunton,  25. 

Where  a  ship  insured  from  Liverpool  to  Sierra  Leone  was 
captured,  plundered,  her  guns,  stores,  papers,  and  instruments, 
taken  away,  and  the  voyage  lost,  and  was  carried  to  Fayal, 
where  proceedings  were  instituted  in  the  Admiralty  Court,  and 
sentence  was  pronounced  in  favour  of  the  assured  :  but  appeal 
was  made  against  such  sentence^  and  the  assured  abandoned, 
which  abandonment  the  underwriter  refused  to  accept,  and 
afterwards  the  remainder  of  her  cargo  was  sold  at  Fayal,  and 
the  law  expenses  paid  thereout,  and  the  rest  left  as  a  deposit 
to  answer  the  event  of  the  appeal  in  order  to  obtain  the  release 
of  the  ship,  and  afterwards  the  ship  returned  to  Liverpool: 
held,  that  the  assured  might  recover  for  a  total  loss  in  an 
action  brought  after  the  ship's  return  to  Liverpool*  4  M.  §  S. 
576. 

By  the  marine  law  of  England,  as  practised  in  the  Court  of 
Admiralty,  it  was  formerly  held,  that  the  property  was  not 
changed  so  as  to  bar  the  original  owner  in  favour  of  a  vendee 
or  re-captor,  till  th  iv  Lad  been  a  sentence  of  condemnation. 
2  Burr.  694.  And  now,  by  stat.  29  G.  2.  c.  34.  already  men- 
tioned, this  right  of  the  original  owner,  in  case  of  a  re-capture, 
is  preserved  to  him  for  ever,  upon  payment  of  certain  salvage, 
from  one-eighth  to  half  the  value,  to  the  rc-captors.  See 
post,  6. 

A  capture  having  been  illegal,  but  the  charges  and  delay 
being  great,  the  insured  made  a  compromise  bona  Jide  for  the 
liberation  of  the  ship;  the  underwriters  were  held  to  be  answer- 
able for  the  charges  of  that  compromise.  Bcrens  v.  Pucker, 
1  Black.  Rep.  31 3:  Park.  67.    See  Ransom. 

On  tliis  head  it  may  also  be  proper  to  state  the  following 
act  of  parliament,  against  ransoming  captured  ships.  Previous 
to  its  passing,  it  seems,  from  the  above  case,  that  the  insurers 
would  have  been  liable  to  make  good  sums  paid  by  the  master 
for  ransom,  and  that  the  insurers  were  liable  for  the  charges 
of  such  compromise  made,  bona  Jide,  whether  the  capture  was 
legal  or  not.  And  in  the  case  of  Yates  v.  Hall,  the  circum- 
stances of  which  took  place  before  the  passing  of  the  act,  the 
Court  of  B.  R.  determined,  that  a  promise  made  by  a  captain 
of  a  ship  on  behalf  of  Ins  owners  to  pay  monthly  wages  to  a 
sailor,  in  order  to  induce  him  to  become  a  hostage,  was  binding 
on  the  owners,  although  they  abandoned  the  ship  and  cargo, 
1  Term  Rep.  73,  80. 

By  stat.  22  G.  3.  c.  25.  it  is  made  unlawful  for  any  subject 
to  ransom,  or  to  enter  into  any  contract  for  ransoming,  any 
ship  belonging  to  any  subjects,  or  any  goods  on  board  the  same, 
which  shall  be  captured  by  the  subjects  of  any  state  at  war 
with  his  Majesty,  or  by  any  persons  committing  hostilities 
against  his  subjects.    §  1. 

All  contracts  which  shall  he  entered  into,  and  all  bills, 
notes,  and  other  securities,  which  shall  be  given  by  any  per- 
son for  ransom  of  any  ship,  or  of  any  goods  on  board  the 
same,  shall  be  absolutely  void.    §  2. 

If  any  person  shall  ransom,  or  enter  into  any  contract  for 
ransoming,  any  such  ship,  or  any  goods  on  board  the  same, 
such  person  shall  forfeit  500/.,  which  may  be  sued  for  by  any 
one.    §  3. 

Clauses  exactly  similar  to  those  were  inserted  in  the  Prize 
Act  33  G.  3.  c.  66.  the  continuance  of  which  was  limited  by 
the  duration  of  the  then  war  with  France.  Commanders  of 
British  privateers  were  also  by  that  act  prohibited  from  ran- 
soming prizes  taken  by  them  from  the  enemy,  under  forfeiture 
of  their  letter  of  marque,  and  imprisonment  in  the  discretion 
5  A 
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of  the  Court  of  Admiralty.  Continued  by  43  G.  3.  c.  1()0. 
§  33.  (during  the  then  war),  and  by  45  G.  3.  c-  72.  §  19-  con- 
tinued to  the  end  of  the  war, 

3.  On  questions  of  detention  not  much  difficulty  has  arisen. 
The  underwriter,  by  express  words,  undertakes  to  indemnify 
agninst  all  damages  arising  from  the  arrests,  restraints,  and 
detainments  of  kings,  princes,  or  people.    Park,  78. 

Under  these  terms,  in  a  policy,  detention  is  said  to  be  an 
arrest  or  embargo  in  time  of  war  or  peace,  laid  on  by  the  pub- 
lic authority  of  a  state.  And,  therefore,  in  case  of  an  arrest, 
or  embargo  by  a  prince*  though  not  an  enemy,  the  insured  is 
entitled  to  recover  against  the  underwriter.  2  Burr.  6'9fr- 
See  this  Diet.  tit.  Embargo. 

In  case  of  detention  by  a  foreign  power,  which  in  time  of 
war  may  have  seized  a  neutral  ship,  in  order  to  be  searched 
for  enemy's  property ,  the  costs  and  charges  consequent  thereon 
must  be  borne  by  the  underwriter.  Ha  lancet  v.  Johnson,  B.  R. 
Hill.  25  G.  3.  Park,  79*  But  a  detention  for  non-payment 
of  customs,  or  for  navigating  against  the  laws  of  those  coun- 
tries where  the  ship  happens  to  he.  shall  not  fall  upon  the 
underwriter.  2  Fern.  176. 

A  detention  by  particular  ordinances  which  do  not  form  a 
part  of  the  general  law  of  nations,  is  a  risk  within  a  policy  of 
insurance.    Per  Buller,  J.,  Park,  3t>5. 

It  is  an  undecided  question,  whether  a  detention  by  the 
governing  power  of  the  country  to  which  the  ship  belongs,  is 
a  peril  within  the  policy,  though  it  seems  that  it  is.  See 
2  Ld.  Raym.  840;  2  Salt.  444:  Park,  80.  A  policy  of 
assurance  on  a  ship  and  stores,  "at,  and  from  a  port"  in  a 
foreign  country,  in  the  common  form  against  arrests  of  princes, 
people,  &c,  extends  to  an  embargo  laid  on  by  the  government 
of  that  country,  in  the  loading  port.  ()  T.  R.  413.  And  if 
the  embargo  continue,  the  assured  may  abandon,  and  recover 
as  for  a  total  loss ,  Ibid.  Sed  Qu.  The  effect  of  an  embargo 
by  this  country  laid  on  a  ship  insured  here  ?   Ib.  422. 

But  if  an  armed  force  board  a  ship,  and  take  part  of  the 
cargo,  the  underwriters  are  not  liable,  on  a  count  stating  the 
loss  to  be  by  people  to  the  plaintiffs  unknown ;  for  people,  in 
the  policy,  means  the  governing  power  of  the  country.  4  T.  R. 
783. 

In  all  cases  of  losses  by  detention,  before  the  insured  can 
recover,  he  must  abandon  to  the  underwriter  wdiatever  claims 
he  may  have  to  the  property  insured.  Park,  82.   See  post,  7* 

In  8  T.  R.  259-  it  was  held  by  the  Court  of  K.  B.  that  an 
embargo  only  suspends,  but  does  not  dissolve,  the  contract 
between  the  parties. 

A  British  ship,  insured  from  Hull  to  St.  Petersburgh,  having 
sailed  under  convoy  to  the  Sound,  wras  afterwards  stopped  in 
her  course  by  a  king's  ship  in  the  Baltic,  from  an  apprehension 
of  hostilities,  for  eleven  days,  and  then  proceeded  to  a  point  of 
rendezvous  for  convoy,  where  she  waited  seven  days  longer, 
and  then  sailed  under  convoy,  till  the  king's  officer  received 
intelligence  that  a  hostile  embargo  was  laid  on  British  ships  at 
St.  Petersburgh,  when  he  ordered  the  fleet  back  to  the  place  of 
rendezvous,  from  whence  the  ship  returned  to  Hull.  Held, 
that  this  loss  of  the  voyage  was  not  attributable  to  the  arrest 
or  detainment  of  kings,  &c,  but  immediately  to  the  fear  of 
the  hostile  embargo  in  the  port  of  destination,  and,  therefore, 
not  within  the  policy ;  though,  if  the  ship  had  not  been 
detained  in  the  first  instance  by  the  king's  officer,  she  would 
have  arrived  in  time  at  St.  Petersburgh  to  have  delivered  her 
cargo  before  the  embargo.    1 1  East,  205. 

4.  The  underwriters,  by  express  words,  undertake  generally 
for  the  barratry  of  the  master  and  mariners,  even  though  the 
master  is  appointed  by  the  insured  himself;  a  circumstance 
peculiar  to  the  insurance  law  of  England.   Park,  85. 

The  derivation  of  the  wTord  barratr//  is  very  doubtful:  it  comes, 
most  probably,  from  the  Italian  bar  rat  rare,  to  cheat.  Cow  p.  154. 
It  may  be  thus  defined :  any  act  of  the  master  or  mariners,  of 
a  criminal  nature,  or  which  is  grossly  negligent,  tending  to 


their  own  benefit,  to  the  prejudice  of  the  owners  of  the  ship, 
and  without  their  consent  or  privity.  See  1  Stra*  58J : 
2  Stra.  1173:  Camp.  143:  1  Term  Rep.  323. 

Barratry,  in  English  policies,  means  only  wilful  misconduct 
2  Barn.  <fyA.8Z:  8  East,  136':  3  Cowp.  620. 

It  is  barratry  in  the  master  to  smuggle  on  his  own  account. 
Cowp.  143:  1  Term  Rep.  252  :  3  Term  Rep.  277.  And  in 
Robertson  v.  Ewer  (1  Term  Rep.  V±l.)}  Butler,  J.  seemed  to 
think  the  breach  of  an  embargo  was  an  act  of  barratry  in  the 
master.  But  if  the  act  of  the  captain  be  done  for  the  benefit 
of  his  owrners,  and  not  with  a  view  to  his  own  interest,  it  is 
not  barratry.  Some  question  has  been  made,  in  certain  cases, 
Who  shall  be  considered  as  owner?  and  it  has  been  determined, 
that  if  the  owner  of  the  ship  freight  it  out  for  a  specific 
voyage,  the  freighter  is  to  be  considered  as  owner  pro  hacvice; 
and  if  the  master  commit  a  criminal  act,  without  his  privity, 
though  with  the  knowledge  of  the  original  owner,  it  is  barra- 
try.   Cowp.  143.  154. 

But  pending  an  insurance  on  freight  and  a  cargo  shipped, 
the  vessel  becomes  incapable  of  bringing  the  cargo  home,  the 
master  is  bound  or  not  bound  to  repair  her,  and  cam  what  he 
can  on  the  homeward  voyage,  as  a  salvage  for  the  under- 
writers on  freight  according  as  a  prudent  owner  having  regard 
to  the  state  of  the  ship.    6  Taunton,  68; 

An  act  of  the  captain,  with  the  knowledge  of  the  owners  of 
the  ship*  though  without  the  privity  of  the  owner  of  the  goods 
who  happened  to  be  the  person  insured,  is  not  barratry,  as  that 
crime  can  only  be  committed  against  the  owner  of  the  ship, 
and  without  his  consent.  1  Term  Rep.  323.  And  if  the 
master  of  the  ship  be  also  the  owner,  he  cannot  be  guilty  of 
barratry  ;  Park.  94 ;  unless  he  has  chartered  the  ship ;  7  Taunt. 
627'  The  master  being  supercargo  does  not  prevent  the 
underwriter  from  being  liable  for  his  barratry.  8  East,  139. 
And  see  further  as  to  barratry,  Bacon's  Abr.  Merchant ,  I. 
vol.  5.  edit  ,  by  Gwillim  $  Dodd. 

Where  the  master  of  a  vessel  condemned  for  breach  of 
blockade,  swore  he  was  bound  for  another  destination:  held, 
that  this  did  not  so  disaffirm  his  owner's  privity  and  consent  to 
the  breach  of  blockade,  as  to  enable  the  plaintiff  to  recover  as 
for  loss  by  barratry.    6  Taunton,  375, 

In  an  action  by  the  assured  of  goods,  against  the  under- 
writers for  a  loss  by  the  barratry  of  the  master,  proof  that  the 
person  described  in  the  policy  as  master,  and  who  was  treated 
with,  and  acted  as  such,  carried  the  ship  out  of  her  course,  for 
fraudulent  purposes  of  his  own,  is  prima  facie  sufficient  to 
entitle  the  plaintiff  to  recover,  without  showing  negatively 
that  he  was  not  the  owner,  or  affirmatively  that  any  other 
person  was.    4  T.  R.  33. 

It  is  not  necessary,  in  order  to  make  the  underwriters  liable, 
that  the  loss  should  happen  in  the  very  act  of  barratry,  for,  in 
case  of  a  deceitful  deviation,  the  moment  the  ship  is  carried 
from  its  track  writh  an  evil  intent,  barratry  is  committed ;  but 
the  loss,  in  consequence  of  the  act  of  barratry,  must  happen 
during  the  voyage  insured,  and  wTithin  the  time  limited  for  the 
expiration  of  the  policy.  1  Term  Rep.  252 :  4  T-  R.  33 ; 
Cowp.  143  :  Park,  84.  90. 

In  an  action  on  a  policy  on  ship,  by  which,  amongst  other 
risks,  the  underwriters  insured  against  fire  and  barratry  of  the 
master  and  mariners ;  they  are  liable  for  a  loss  by  fire  occa- 
sioned bv  neglect  of  the  master  and  mariners.  2  J?.  c£  A* 
73. 

But  though  they  arc  responsible  for  the  misconduct  or  negli- 
gence of  the  captain  and  crew,  the  owner  is  bound,  as  a  con- 
dition precedent,  to  provide  a  ere w  of  competent  skill.  7  B.  C. 
798.  note  b. 

If  a  ship  take  a  prize,  and,  instead  of  proceeding  on  her 
voyage,  the  captain  is  forced  by  the  mariners  to  return  to  port 
wTith  the  prize,  against  the  orders  of  his  owners,  the  captain  is 
justified  by  necessity,  and  it  is  not  barratry,  because  not  done 
to  defraud  the  owners.    2  Stra.  1264. 
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Barratry  in  the  master  is  severely  punished  by  the  laws  of 
foreign  nations;  and  several  statutes  have  been  passed  to  pre- 
vent these  ci -lines  in  our  own  country. 

The  7  and  8  G.  4.  c.  30.  which  repealed  the  former  acts, 
bv  §  9-  makes  it  felony,  punishable  with  death,  maliciously  to 
set  fire  to,  or  to  destroy,  any  ship  or  vessel,  whether  com- 
plete or  in  an  unfinished  state ;  or  maliciously  to  set  fire  to, 
or  destroy,  any  ship  or  vessel,  with  intent  to  prejudice  any 
owner  or  part  owner  thereof,  or  of  any  goods  on  board  the 
same,  or  any  person  who  has  underwritten  a  policy  of  insurance 
on  such  ship,  or  the  freight,  or  the  goods  on  board  the  same. 

By  §  4-3.  felonies  and  misdemeanors  under  the  act  committed 
within  the  Admiralty  jurisdiction,  shall  be  dealt  with,  inquired 
of,  tried j  and  determined,  in  the  same  manner  as  any  other 
felony  or  misdemeanor  committed  within  that  jurisdiction. 
And  by  §  12.  of  the  7  and  8  G.  4,  c.  28,  all  offences  pro- 
secuted in  the  Court  of  Admiralty  shall  be  subject  to  the 
same  punishments  of  death  or  otherwise,  as  if  committed  on 
the  land. 

To  this  head  may  also  be  referred  the  provision  in  stat. 
S3  G.  3.  c.  66.  §  8.  which  subjects  the  captain  of  any  merchant- 
ship  under  convoy,  who  shall  wilfully  disobey  the  signals 
or  instructions  of  the  commander  of  the  convoy,  or  desert 
the  convoy  without  notice  or  leave,  to  prosecution  in  the 
Admiralty  Court,  there  to  be  sentenced  to  a  line  not  exceed- 
ing 500/*,  and  imprisonment  for  not  more  than  one  year.  See 
ante,  L  3. 

5.  The  word  average  is  applied  in  various  senses  in  policies 
of  insurance,  which  in  this,  above  all  other  particulars,  are 
indistinct  and  confused.  It  is  used  as  well  for  a  contribution 
to  a  general  loss  as  for  a  particular  partial  loss.  On  the  pre- 
sent occasion  we  shall  consider  the  term  of  general  or  gross 
average,  in  the  former  sense,  and  average  loss  in  the  latter. 
Park,  99 :  3  Burr.  1 555. 

Small,  or  petty  average,  consists  of  such  charges  as  the 
master  is  obliged  to  pay,  by  custom,  for  the  bene  lit  of  the  ship 
and  cargo;  such  as  pilotage,  beaconage,  Sec.  The  term  is  also 
used  for  a  small  duty  paid  by  merchants,  who  send  goods  in 
the  ships  of  other  men,  to  the  master,  over  and  above  the 
freight,  for  his  care  and  attention:  none  of  these  charges  ever 
fall  upon  the  underwriter.  Park,  100.  See  this  Diet.  tit. 
Average. 

When  goods  arc  thrown  overboard  in  a  storm  to  lighten  the 
ship,  for  the  general  safety  of  the  ship  and  cargo,  the  owners 
of  the  ship  and  of  goods  saved  are  to  contribute  for  the  relief 
of  those  whose  goods  are  ejected  :  this  is  called  contribution,  or 
general  average,  and  was  first  used  by  the  Rhodians,  and  intro- 
duced into  England  by  William  the  Conqueror.  Against  all 
losses  arising  from  hence,  the  underwriter,  by  his  contract, 
expressly  undertakes  to  indemnify  the  insured.  Park, 
121.  129 :  3  Burr.  1 555:  8  T.  R.51S:  Lex.  Merc. 

Three  things,  it  has  been  said,  must  concur  to  make  the  act 
of  throwing  goods  overboard  legal.  1st,  That  what  is  so  con- 
demned to  destruction,  be  in  consequence  of  a  deliberate  and 
voluntary  consul  tat  ion,  bet  ween  the  master  and  men.  4?  M.  Sf  $. 
146.  2nd,  That  the  ship  be  in  distress,  and  that  sacrificing 
apart  be  necessary  for  the  preservation  of  the  rest,  3rd.  That 
the  saving  of  the  ship  and  cargo  be  owing  to  the  means  used 
with  that  view.  But  the  second  seems  to  be  the  only  material 
one.  If,  therefore,  this  jettison  (the  throwing  over  of  the 
goods)  do  not  save  the  ship,  but  she  perish  in  the  storm,  there 
shall  be  no  contribution  of  such  goods  as  may  happen  to  be 
saved ;  but  if  the  ship,  being  once  preserved  by  such  means, 
be  afterwards  lost,  the  property,  if  any,  saved  from  the  second 
accident,  shall  contribute  to  the  loss  occasioned  by  the  former 
jettison,   Park,  123.    And  see  12  Co.  63. 

The  various  accidents  and  charges  which  will  entitle  the 
Buffering  party  to  call  for  a  contribution,  cannot  easily  be 
enumerated ;  but  it  may  be  laid  down  as  a  general  principle, 
that  all  losses  sustained,  and  expenses  incurred,  voluntarily  and 
deliberately,  with  a  view  to  prevent  the  total  loss  of  the  ship 


and  cargo,  ought  to  be  equally  borne  by  the  ship  and  her 
remaining  lading.  See  Park,  124.  126;  Lex  Merc. :  2  T.  R. 
407. 

The  French  ordinance,  Lit.  3.  tit.  Du  Jet.  art.  13.  in 
express  terms  excludes  from  the  benefit  of  general  average 
goods  stowed  upon  deck  ;  and  the  same  rule  prevails  in  practice 
in  this  country  ;  Myer  v.  l  ouder  Dci/I,  coram  Lord  EUenbo- 
rough,  sittings  after  Michaelmas,  1803:  Backhouse  v.  Ripley, 
coram  Chamhre,  ■/.  Abbot ,  on  Merchant  Ships,  SfC.  part  iii. 
c.  viii,  323;  for  goods  so  stowed  may,  in  many  cases,  obstruct 
the  management  of  the  vessel ;  and,  except  in  cases  where 
usage  may  have  sanctioned  the  practice,  the  master  ought  not 
to  stow  them  there  without  the  consent  of  the  merchant. 

If  goods  be  put  on  board  a  lighter  to  enable  the  ship  to  sail 
into  harbour,  and  the  lighter  perish,  the  owners  of  the  ship 
and  remaining  cargo  are  to  contribute  ;  but  if  the  ship  be  lost, 
and  the  lighter  saved.,  the  owners  of  the  goods  preserved  are 
not  to  contribute ;  the  lightening  of  the  ship  being  an  act  of 
deliberation  for  the  general  benefit,  but  the  saving  the  lighter 
being  accidental,  and  no  way  proceeding  from  a  regard  for  the 
whole.    Park,  124*. 

An  action  upon  promises  lies  by  a  shipowner  to  recover 
from  the  owner  of  the  cargo  his  proportion  of  general  average 
loss,  incurred  by  sacrificing  the  tackle  belonging  to  a  ship  for 
an  unusual  purpose,  or  an  extraordinary  occasion  of  danger,  for 
the  benefit  of  the  whole  concern.    1  Easl}  220. 

Diamonds  and  jewels,  when  a  part  of  the  cargo,  must  con- 
tribute according  to  their  value ;  but  ship  provisions,  the 
persons  of  the  passengers,  wearing  apparel,  and  such  jewels  as 
merely  belong  to  the  person,  bottomry  or  respondentia  bonds, 
and  the  wages  of  the  sailors,  shall  not  any  of  them  contribute. 
Park,  126,  127.  129.  422,    See  also  this  Diet.  tit.  Carrier. 

In  order  to  fix  a  right  sum  on  which  the  average  or  con- 
tribution may  be  computed,  and  which  in  general  is  not  made 
till  the  ship's  arrival  at  her  port  of  discharge,  it  is  to  be  con- 
sidered, what  the  whole  ship,  freight,  and  cargo,  would  have 
produced  net,  if  no  jettison  had  been  made;  and  then  the 
ship,  freight,  and  cargo,  are  to  bear  an  equal  and  proportion- 
able part  of  the  loss.  According  to  the  custom  of  merchants 
in  England,  the  goods  thrown  overboard  are  to  be  estimated 
at  the  price  for  which  the  goods  saved  were  sold,  freight,  and 
all  other  charges,  being  first  deducted,    Purka  L$7? 

The  general  rules  as  to  a  partial  loss,  and  its  consequences, 
were  settled  in  the  case  of  Lewis  v.  Pucker,  2  Burr,  1  l(>7.  ei 
seq.  from  whence  much  of  the  subsequent  information  is 
drawn;  but  the  whole  of  the  law  on  this  part  of  the  subject 
is  more  intricate  and  perplexed  than  on  any  other  question  of 
insurance. 

Partial  loss,  then,  when  applied  to  the  ship,  means  a 
damage,  which  she  may  have  sustained  in  the  course  of  her 
voyage,  from  some  of  the  perils  mentioned  in  the  policy.  When 
to 'the  cargo,  it  means  the  damage  which  the  goods  have  suf- 
fered from  storm,  &c,  though  the  whole  or  greater  part  thereof 
may  arrive  in  port.  By  express  stipulation  in  the  terms  of  the 
London  policies,  these  fosses  do  not  fall  upon  the  underwriters, 
unless  they  amount  to  31  per  cent.;  but  if  a  loss,  arising  from 
a  general  average  (i.e.  a  contribution  to  a  general  loss),  should 
be  under  31.  per  cent,  the  underwriter  is  liable.  And  in  all 
cases  of  a  partial  loss,  the  value  in  the  policy  can  be  no  guide 
to  ascertain  the  damage ;  but  it  becomes  the  subject  of  proof 
as  in  case  of  an  open  policy.    Park,  101.  1 10. 

When  goods  are  partially  damaged,  the  underwriter  must 
pav  the  owner  such  proportion  of  the  prime  cost  or  value,  in 
the  policv  (or  if  no  value  is  stated  in  the  policy,  then  of  the 
invoice  price,  with  all  charges  and  premium  of  insurance),  as 
corresponds  to  the  proportion  of  diminution  in  value  occasioned 
bv  the  damage.  Where  an  entire  thing,  as  one  hogshead  of 
sugar,  happens  to  be  spoiled,  if  you  can  fix  whether  it  be  a 
third  or  fourth  worse,  then  the  damage  is  ascertained;  but  this 
can  only  be  done  at  the  port  of  delivery,  where  the  whole 
damage'  is  known,  and  the  voyage  is  completed  ;  and  whether 
5  a2 
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the  price  of  the  commodity  be  high  or  low,  it  equally  ascer- 
tains the  proportion  of  damage,  though  no  regard  is  to  be  paid 
to  the  rise  or  fall  of  the  market,  as  to  the  sum  to  be  paid 
by  the  insurer,  which  is,  in  either  case,  to  be  regulated  only 
bv  the  prime  cost  or  invoice  price.  Park,  103.  $c. ;  2  Ban. 
Uf>7. 

The  rule  by  which  to  calculate  a  partial  loss  on  a  policy  on 
goods  by  reason  of  sea  damage,  is  the  difference  between  the 
respective  gross  proceeds  of  the  same  goods  when  sound  and 
when  damaged,  and  not  the  net  proceeds-  it  king  settled, 
that  the  underwriter  is  not  to  bear  any  loss  from  fluctuation  of 
market  or  port  duties  or  charges  after  the  arrival  of  the  goods 
at  their  port  of  destination.    2  East,  58  ] , 

These  rules  can  only  apply  to  cases  where  there  is  a  specific 
description  of  goods;  but  where  the  property  is  of  various 
kinds,  an  account  must  be  taken  of  the  value  of  the  whole, 
and  a  proportion  of  that  as  the  amount  of  the  goods  lost. 
Park,  111. 

Some  goods  are  of  a  perishable  nature,  and,  against  the 
losses  arising  from  the  principle  of  corruption  inherent  in  such, 
the  underwriters  of  London  have  exempted  themselves,  by 
declaring  in  a  memorandum  contained  in  all  their  policies, 
that  they  will  not  be  answerable  for  any  partial  loss  happening 
to  corn,  fish,  salt,  fruit,  flour,  or  seed,  unless  it  arise  by  way  of 
general  average,  or  in  consequence  of  the  ship  being  stranded; 
against  a  loss  by  which  latter  event,  however,  in  cases  of  these 
perishable  commodities,  the  two  insurance  companies  already 
mentioned  do  not  undertake  to  be  answerable.    See  3  Burr. 

On  this  clause  it  has  in  several  cases  been  uniformly  held 
that  no  loss  shall  be  deemed  total  so  as  to  charge  the  insurers 
in  case  of  such  perishable  commodities,  as  long  as  the  com  mo* 
dity  specifically  remains,  though  perhaps  wholly  unfit  for  use. 

3  Burr,  1550.  The  case  in  2  Stra,  1065.  to  the  contrary,  has 
been  since  over- ruled  by  that  of  Mason  v.  Skurraif,  Park,  1 J  6. 
in  which  it  was  also  held,  that  the  term  corn  included  peas  and 
beans,  and  other  particulars.    Sec  Park,  112.  117- 

Underwriters  arc  not  entitled  to  notice  of  the  part  of  the 
Slip  where  goods  are  stowed,  whether  on  deck  or  otherwise. 
2  Chittof,  227:  4  Camp.  142. 

Where,  after  seizure  by  an  armed  mob,  the  vessel  was 
stranded,  and  part  of  the  cargo  (consisting  of  corn)  taken  by 
the  mob  at  their  own  price,  the  loss  cannot  be  recovered  as  for 
;i  general  average ;  but  for  such  part  as,  in  consequence  of  the 
Stranding,  wTas  damaged  and  thrown  overboard,  the  insured 
mav  recover,  on  a  count,  stating  the  loss  to  be  bv  stranding. 

4  T.  R.  783. 

The  usual  memorandum  "corn,  fruit,  &c.  warranted  free 
J  rum  LLverage,  unless  general  or  the  shij>  be  stranded,"  and  the 
ship  be  in  fact  stranded  in  the  course  of  the  voyage,  the  under- 
writers are  liable  for  an  average  loss  arising  from  the  perils  of 
the  seas,  though  no  part  of  the  loss  arise  from  the  act  of 
stranding,    7  T.  R.  210. 

And  in  a  case  of  a  ship  running  on  some  wooden  piles  four 
feet  under  water  erected  in  Wisbeach  river  about  nine  yards 
from  the  shore,  but  placed  there  to  keep  up  the  banks  of  the 
shore,  and  lying  on  such  piles  till  they  were  cut  away,  was  a 
stranding  within  the  meaning  of  the  memorandum  in  the 
policy  so  as  to  subject  the  underwriters  to  an  average  loss  on 
corn,  and  the  jury  found  accordingly.  Dobson  v.  Bolton,  sit- 
tings after  Easier  T.  1799-  Park,  4th  edit.  111.  a.  See  also 
How  ring  v.  Elmslie,  Parky  5th  edit,  p*  115.  b. 

So  where  a  ship  being  under  conduct  of  a  pilot  in  her  course 
up  the  river  to  Liverpool,  was,  against  the  advice  of  the 
master,  fastened  at  the  pier  of  the  dock  basin  by  a  rope  to  the 
shore,  and  left  there,  and  she  took  the  ground,  and  when  the 
tide  left  her,  fell  over  her  side  and  bilged,  in  consequence  of 
which,  when  the  tide  rose,  she  rilled  with  water,  and  the 
goods  were  wetted  and  damaged ;  held,  that  this  was  a  strand- 
ing to  entitle  the  assured  to  recover  for  an  average  loss  upon 
the  goods.   4  M*  #  S,  77* 


But  the  striking  of  a  ship  on  a  rock,  where  she  remained  a 
minute  and  a  half,  and  was  laid  on  her  beam  ends,  was  held 
not  to  constitute  a  stranding  within  the  meaning  of  that  term 
in  a  policy  of  assurance.    4  M.  $  S,  503. 

Stranding,  according  to  its  legal  signification,  is,  when  a 
ship  by  accident  is  on  the  ground  or  strand,  in  such  a  situation 
as  she  ought  not  to  be  in  while  prosecuting  the  voyage  on 
which  she  is  bound,  and  is  injured  thereby ;  and  the  under- 
writers are  liable,  though  such  stranding  be  occasioned  by 
the  negligence  of  the  master  or  mariners.  Bishop  v.  Pent  land, 
7  B.  %  C.  219:1  R.  #  M  49- 

Where  a  ship  grounds  in  the  ordinary  course  of  navigation, 
as  from  the  flux  or  reflux  of  the  tide,  without  any  external 
force,  it  is  not  a  stranding;  but  where  it  arises  from  an  acci- 
dent, it  is.  2  B.  Ad,  20.-  and  see  also  2  B.  $  A.  315; 
5  B,  $  A.  225  :  8  Bing.  456. 

The  salvage  to  ships  of  war  or  privateers  for  re-capture  from 
the  enemy,  and  the  charges  thereon  (see  prize  acts,  29  G.  2, 
c.  34:  43  G*  3.  c.  l60.  §  3Q),  and  the  charges  incurred  irj 
obtaining  the  release  of  a  ship  unjustly  detained,  and  reclaim- 
ing it  in  the  Court  of  Admiralty,  have  been  enumerated  among 
the  subjects  of  general  average.    1  Emertg.  (>2J}.  631. 

The  wages  and  provisions  of  the  creiv,  while  a  ship  remained 
in  port,  whither  she  was  compelled  to  go  for  the  safety  of  ship 
and  cargo  in  order  to  repair  a  damage  occasioned  by  tempest, 
were  held  not  to  be  the  subject  of  general  average ;  nor  the 
expenses  of  such  repair,  nor  the  wages  and  provision  of  the 
crew  during  her  detention  in  port  to  which  she  returned,  and 
wras  detained  there  on  account  of  adverse  winds  and  tempest ; 
nor  the  damage  occasioned  to  the  ship  and  tackle  by  standing 
out  to  sea  with  a  press  of  sail  in  tempestuous  weather,  which 
press  of  sail  was  necessary  for  that  purpose,  in  order  to  avoid 
an  impending  peril  of  being  driven  on  shore  and  stranded. 
4  M.  #  &  141. 

The  insurer  of  goods  to  a  foreign  country  is  not  liable  to 
indemnify  the  assured  (a  subject  of  that  country),  who  is 
obliged  by  the  decree  of  a  court  there  to  pay  contribution  to  a 
general  average,  which,  by  the  law  of  this  eountnv  could  not 
have  been  demanded,  where  it  does  not  appear  that  the  parties 
contracted  upon  the  footing  of  some  usage  among  merchants 
obtaining  in  the  foreign  country,  to  be  at  the  same  as  general 
average,  but  such  usage  is  to  be  collected  merely  from  the 
recitals  and  assumption  made  in  the  decree.  Ibid. 

W  hen  the  quantity  of  damage  sustained  in  the  course  of  the 
voyage  is  known,  and  the  amount  which  each  insurer  is  to  pay 
is  settled,  it  is  usual  for  the  underwriter  to  indorse  on  the 
policy,  "Adjusted  this  loss  at  so  much  per  cent"  This  is 
called  an  adjustment  ;  after  which,  if  the  underwriter  refuse 
to  pay,  the  owner  has  no  occasion  to  go  into  the  proof  of  his 
loss,  or  any  of  the  circumstances,  the  adjustment  being  consi- 
dered as  a  note  of  hand.  Park.  117,  118.  So  after  judgment 
by  default  upon  a  valued  policy,  the  plaintiff's  title  to  recover 
is  confessed,  and  the  amount  of  the  damage  is  fixed  by  the 
policy*  Dough  315.  TheUusson  v.  Fletcher.  And  if  a  loss 
be  total  at  the  time  of  the  adjustment,  and  the  insurer  pay  for 
a  total  loss,  the  insured  is  not  obliged  to  refund,  if  it  should 
afterwards  turn  out  to  be  partial,  but  the  insurer  will  stand  in 
the  place  of  the  insured. 

6.  Salvage  is  an  allowance  made  for  saving  a  ship  or  goods, 
or  both,  from  the  danger  of  the  seas,  lire,  pirates,  or  enemies; 
in  which  sense  it  is  there  used,  though  it  is  also  sometimes 
incorrectly  applied  to  signify  the  thing  itself  which  is  saved. 
Park,  131.  And  the  saver  has  such  a  property  in  the  goods, 
saved  by  his  own  exertions  and  danger,  that  in  an  action  of 
trover  it  has  been  held  the  defendants  might  retain  the  goods 
till  payment  of  the  salvage.    1  Lord  Rapn.  393 :  2  SaJL  654. 

Cases  of  salvage  may  be  divided  into  two  classes ;  cases  of 
loss  by  the  perils  of  the  sea,  and  eases  of  capture- 
Where  goods  at  sea  are  preserved  in  time  of  danger,  there 
is  no  rate  of  salvage  fixed. 

But  when  a  ship  has  been  wrecked,  the  law  of  England,  by 
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various  statutes,  declares,  that  reasonable  salvage  only  shall  be 
allowed  to  those  who  save  the  ship  or  any  of  the  goods ;  and 
what  shall  be  a  reasonable  allowance  must  be  ascertained  by 
three  justices  of  the  peace.  See  12  A nne}  si.  2.  c.  18.  (made 
perpetual  by  4  0.  ) .  c.  12.)  :  tlil  0.  2.  c.  if) :  and  1  am!  2  (i,  4. 
c*  76,  which  has  made  further  provisions  as  to  the  adjustment 
of  salvage  under  the  12  Anne,  st.  2,  c.  18. 

As  to  the  salvage  on  goods  liable  to  the  payment  of  duty, 
see  the  last  general  act  for  the  management  of  the  customs, 
3  and  4  W.  4.  c.  52.  §  49,  50,  .1 1 . 

The  right  of  owners  on  re- capture  has  been  already  noticed 
(ante,  2.).  The  salvage  in  this  case  is  regulated  by  stats. 
J3  &  2.  C*  4.  §  18:  29  G.  2.  c.  34,  §  24:  which  enact/ that  if 
any  prize  taken  from  the  enemy  shall  appear  to  have  belonged 
to  any  of  his  Majesty's  subjects,  it  shall  be  restored  to  the 
former  owner,  upon  his  paying,  in  lieu  of  salvage,  one -eighth 
of  the  value,  if  retaken  at  any  time  by  one  of  his  Majesty's 
ships.  If  retaken  by  a  privateer,  before  it  has  been  twenty- 
four  hours  in  the  possession  of  the  enemy,  the  salvage  paid  to 
be  one-eighth  of  the  value ;  if  above  twenty- four  and  under 
forty -eight  hours,  one-fifth ;  if  above  forty- eight  and  under 
ninety -six  hours,  one- third  part  thereof:  and  if  above  ninety - 
six  hours,  a  moiety  or  one-half  part  thereof ;  or,  if  the  ship  so 
retaken  have  been  fitted  out  by  the  enemy  as  a  ship  of  war,  the 
salvage  is  in  all  cases  settled  at  a  moiety.  Sec  43  G.  3.  c.  16'0. 
§  39:  and  45  G.  S.  c.  72.  §  7- 

Wearing  apparel  of  the  master  and  seamen  is  always  ex- 
cepted from  the  allowance  of  salvage.  The  valuation  of  a 
ship  and  cargo,  in  order  to  ascertain  the  rate  of  salvage,  may 
be  determined  by  the  policies  of  insurance  made  on  them 
respectively,  if  there  be  no  reason  to  suspect  they  are  under- 
valued. If  there  be  no  policy,  the  real  value  must  be  proved 
by  invoices,  &c.    Park,  140;  Lea:  Merc. 

Underwriters,  by  their  policy,  expressly  undertake  to  bear 
all  expences  of  salvage.  It  is  therefore  not  necessary  to  state 
them  in  a  declaration  as  a  special  breach  of  the  policy.  Hard. 
S04.  See  ante,  I.  4.  But  if  the  insurer  pay  to  the  insured 
such  expences,  and  from  particular  circumstances  the  loss  he 
repaired  by  unexpected  means,  the  insurer  shall  stand  in  the 
place  of  the  insured,  and  receive  the  sum  thus  paid  to  atone 
for  the  loss.    1  Ves.  98. 

Salvage,  payable  under  a  decree  of  the  Court  of  Admiralty, 
must  he  proved  by  regular  evidence  of  the  judgment  of  the 
court.    Thellusson  v.  Sheddon,  2  New  Rep.  229. 

Where  the  salvage  is  high,  and  the  other  expences  are 
great,  and  the  object  of  the  voyage  is  defeated,  the  insured  is 
allowed  to  abandon  to  the  insurer,  and  call  upon  hi  in  to  con- 
tribute for  a  total  loss,  which  brings  us  to  the  subject  of, 

7-  Abandonment. — Before  a  person  insured  can  demand  from 
the  underwriter  a  recompence  for  a  total  loss,  he  must  (except 
in  the  cases  after  mentioned)  abandon  to  him  whatever  claims 
he  may  have  to  the  property  insured;  and  when  the  under- 
writer has  discharged  his  insurance,  arid  the  abandonment  is 
made,  he  stands  in  the  place  of  the  insured,  and  is  entitled  to 
all  the  advantages  resulting  from  that  situation,  in  case  the 
ship  or  property,  &c  is  not  totally  lost,  or  is  afterwards  restored 
by  re- capture,  &c.    See  Park,  c.  9  :  1 

Abandonment  is  as  ancient  as  the  contract  of  insurance 
itself:  the  time  within  which  it  must  be  made  was  not,  how- 
ever, fixed  in  England  till  lately.  It  is  now  held,  that  as  soon 
as  the  insured  receive  accounts  of  such  a  loss  as  entitles  them 
to  abandon,  they  must,  in  the  first  instance,  make  their  elec- 
tion whether  ihey  will  abandon  or  not ;  and  if  they  abandon, 
they  must  give  the  underwriters  notice  in  a  reasonable  time, 
otherwise  they  waive  their  right  to  abandon,  and  can  never 
after  recover  for  a  total  loss,    1  T.  R.  60S. 

An  assured,  however,  is  entitled  to  a  reasonable  time  for 
acquiring  a  full  knowledge  of  the  state  of  a  damaged  cargo 
before  he  is  bound  to  elect,  whether  lie  shall  abandon  to  the 
underwriters  as  for  a  total  loss.  6  Taunton^  383 :  and  see 
15  East,  13;  0  M.  cy  S.  47. 


On  the  other  hand,  if  the  insurer  rejects  the  abandon- 
ment, he  must  do  so  in  a  reasonable  time.  %  Bro.  $  B.  97. 
147. 

If  the  insured,  hearing  that  the  ship  is  disabled  and  has  put 
into  port  to  repair,  express  his  desire  to  the  underwriters  to 
abandon,  and  be  dissuaded  from  it  by  them,  and  they  order  the 
repairs  to  be  made,  they  are  liable  to  the  owner  for  all  the 
subsequent  damage  occasioned  by  that  refusal,  though  it  should 
amount  to  the  whole  sum  insured.    2  T.  R.  407. 

When  an  abandonment  is  made,  it  must  be  total  and  net 
partial.  And  though  the  insured  may  in  all  cases  choose  not  to 
abandon,  yet  he  cannot  at  his  pleasure  abandon,  and  thereby 
turn  a  partial  into  a  total  loss.    2  Burr.  6$7« 

We  have  already  seen  (a7de>  11.  J.)  that  the  insured  may 
abandon  to  the  underwriter,  and  call  upon  him  for  a  total  loss, 
if  the  damage  exceed  half  the  value ;  if  the  voyage  be  abso- 
lutely lost,  or  not  worth  pursuing;  if  further  expends  be  ne- 
cessary, and  the  insurer  will  not  engage,  at  all  events,  to  bear 
that  expence,  though  it  should  exceed  the  value,  or  fail  of 
success.  But  he  cannot  abandon  unless  at  some  period  or  other 
of  the  voyage  there  has  been  a  total  loss.  1  T.  R.  187:  Park, 
c.  9.  p.  1 0*6,  Also,  if  neither  the  thing  insured,  nor  the 
voyage,  be  lost,  and  the  damage  docs  not  amount  to  a  moiety 
of  the  value,  he  shall  not  be  allowed  to  abandon*  See  2  Burr. 
1211:3  AlL  195 :  and  Goss  v.  Withers,  2  Burr.  683.  Which 
latter  was  the  first  case  in  which  the  doctrine  of  abandonment 
was  gone  into  at  large,  and  the  above  principles  fully  settled, 
which  have  ever  since  been  strictly  adhered  to,  and  were  par- 
ticularly recognized  in  Milles  v.  Fletcher,  Dough  21 9.  231. — 
And  in  Hamilton  v.  Me  tides,  it  was  solemnly  determined  that 
the  right  to  abandon  must  depend  on  the  nature  of  the  case  at 
the  time  of  the  action  brought,  or  at  the  time  of  the  offer  to 
abandon :  in  that  case,  therefore,  where  there  was  a  capture 
and  re-capture,  and  it  was  stated,  that  at  the  time  of  the  offer 
to  abandon,  the  peril  was  over,  as  the  ship  was  safe  in  port, 
and  had  suffered  no  damage,  the  court  held  that  the  insured 
had  no  right  to  abandon.  2  Burr.  1 1 9# :  1  Black.  Rep,  270. 
See  also,  Park,  c.  9- 

A  loss  of  voyage  for  the  season  by  perils  of  the  sea  is  not  a 
ground  of  abandonment  upon  a  policy  on  goods  with  a  clause  of 
warranty,  free  from  average,  &c.  where  the  cargo  is  in  safety, 
and  not  of  such  a  perishable  nature  as  to  make  the  loss  of 
voyage  a  loss  of  the  commodity,  although  the  ship  is  rendered 
incapable  of  proceeding  in  the  voyage.— The  assured  are  bound 
to  give  notice  of  abandonment  at  the  earliest  opportunity ; 
notice  given  five  days  after  they  received  intelligence  of  the 
loss  was  held  too  late.  If  one  of  several  jointly  interested  in 
the  cargo  elfects  an  insurance  for  the  benefit  of  all,  he  may 
give  notice  of  abandonment  for  all.    5  M,     S.  47- 

But  where  ship  and  freight  were  insured  by  separate  sets  of 
underwriters,  and  the  ship  being  a  general  ship  was  captured, 
and  ship  and  freight  were  abandoned  to  the  respective  under- 
writers, who  paid  each  a  total  loss;  and  the  ship  being  re- 
captured, performed  her  voyage  and  earned  freight;  which 
was  received  by  the  defendant  for  the  use  of  those  who  were 
legally  entitled  thereto;  held,  that  the  underwriter  on  the  ship 
was  entitled  to  recover.    5  M.  <fy  S.  79 :  2  Brod.  $  B.  379- 

An  abandonment  made  after  capture  under  circumstances 
which  would  entitle  the  assured  at  the  time  to  recover  as  for  a 
total  loss  is  not  defeated  so  as  to  become  an  average  loss  only, 
bv  the  mere  restitution  and  return  of  the  ship's  hull,  before 
action  brought,  if  the  restitution  be  under  such  condition  as  to 
make  it  uncertain  whether  the  assured  may  not  have  to  pay 
more  than  its  worth.    4  Maule     S.  576'. 

A  ship  having  been  sold  under  a  decree  of  the  Admiralty 
Court  to  pay  the  salvage,  and  it  not  appearing  that  the  assured 
had  taken  any  means  to  prevent  such  sale,  held,  they  had  no 
right  to  abandon.    2  B.  c}  A*  513. 

An  abandonment  is  not  necessary  unless  the  thing  insured 
exist  in  .specie  in  the  hands,  or,  at  least,  for  the  benefit  of  the 
insured,  and  it  must  exist  in  such  a  state  of  integrity  as  to  be 
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fit  for  some  useful  and  available  puq>ose.    13  East,  304 : 
2  Barn,  $  Cres.  G9I,    Where  a  ship  is  so  much  injured  by 
perils  of  the  sea  as  not  to  be  repairable  at  allj  or  not  repairable 
without  an  expence  exceeding  her  value  when  repaired,  the 
assured  may  recover  as  for  a  total  loss,  without  giving  notice 
of  abandonment.    And  Abbott,  C.  </,  paid,  {(  If  the  subject 
matter  of  insurance  remained  a  ship,  it  was  not  a  total  loss; 
but  if  it  were  reduced  to  a  mere  congeries  of  planks,  the 
vessel  was  a  mere  wreck.    The  name  which  you  may  think 
fit  to  apply  to  it  cannot  alter  the  nature  of  the  thing." 
%  Barn.  &  Q  69 1 :  1  Ry>  $  Moo.  60:  8  Barn,  $  C\  5f>l : 
and  see  Bac.  Ab.  Merchant,  1,  vol.  5.  47 1.  (edit,  by  Gwillim 
Dodd.)    It  seems  that  in  case  of  an  insurance  on  freight, 
abandonment  is  unnecessary*    6  Taunt.  68 :  8  Taunt.  755: 
±Bing.  388:  1  Camp.  541. 

III.  1.  Policies  are  annulled  by  the  least  shadow  of  fraud, 
or  undue  concealment  of  facts ;  both  parties  are  therefore 
equally  bound  to  disclose  circumstances  within  their  know- 
ledge. And  if  the  underwriter,  at  the  time  he  underwrote, 
knew  that  the  ship  was  sufe  arrived,  the  contract  will  be 
equally  void,  as  if  the  insured  had  concealed  any  accident  that 
had  befallen  the  ship.  Park,  c.  10:  2  Comm.  460:  1  Black. 
Rep.  594  :  3  Burr.  909. 

A  person  insuring  is  bound  to  communicate  every  intelli- 
gence he  has  that  may  affect  the  mind  of  the  underwriters, 
either  as  to  whether  he  will  insure  at  all,  or  at  what  premium 
he  will  insure,    1  Lloyd  §  W.  1 32. 

The  opinion  of  underwTriters  as  to  the  materiality  of  com- 
municating a  particular  fact  is  not  admissible  in  evidence,  and 
the  materiality  of  such  communication  is  a  question  for  the 
jury,  not  for  the  court.    2  N.     M.  542. 

Cases  of  fraud  upon  this  subject  are  liable  to  a  threefold 
division:  1st,  The  allegatio  falsi;  2nd,  The  suppressio  vert  ; 
3rd.  Misrepresentation.  The  latter  is  made  a  separate  head;  as 
though,  if  wilful,  it  is  a  direct  fraud ;  yet  if  it  happen  by 
mistake,  it  will  equally  vitiate  the  policy,  should  it  be  in  a 
material  point.    Park,  c.  10.    Sec  Dougl.  24>7*  260. 

As  to  the  first  head,  several  cases  have  determined  that  the 
policy  shall  be  void,  where  goods,  &c.  are  insured  as  the  pro- 
perty of  an  ally,  or  as  neutral  property,  when  in  fact  they  are 
the  goods  of  an  enemy :  and  such  false  assertions  in  a  policy 
will  vitiate  the  contract,  though  the  loss  happen  in  a  mode  not 
affected  by  that  falsity.  Park,  c.  10:  Skin.  327:  3  Burr. 
1419  :  1  Black.  Rep.  427- 

The  second  species  of  fraud,  concealment  of  circumstances, 
vitiates  all  contracts  of  insurance.  The  facts  upon  which  the 
risk  is  to  be  computed  lie,  for  the  most  part,  within  the  know- 
ledge of  the  insured  only.  The  underwriter  relies  upon  him 
for  all  necessary  information ;  and  must  trust  to  him  that  he 
will  conceal  nothing,  so  as  to  make  him  form  a  wrong  esti- 
mate: on  this  ground,  where  one  having  an  account  that  a 
ship,  described  like  his,  was  taken,  insured  his  own  ship, 
without  giving  any  notice  to  the  insurers  of  what  he  had  heard, 
the  policy  was  decreed  in  equity  to  be  delivered  up.  2  P.  Wms. 
173.  See  1  Black.  Hep.  463.  594:  2  Stra.  1183 :  Park,  c.  10. 
But  there  arc  many  matters  as  to  which  the  insured  may  be 
innocently  silent ;  1st.  As  to  what  the  insurer  knows,  how- 
ever he  came  by  that  knowledge ;  2nd.  As  to  what  he  ought  to 
know;  3rd.  As  to  what  lessens  the  risk.  And  it  may  lure  he 
remarked,  that  an  underwriter  is  bound  to  know  political 
perils  as  to  the  state  of  war  or  peace.  He  also  ought  to  be 
acquainted  with  the  nature  and  danger  of  every  voyage,  which 
may  be  called  natural  perils:  if  he  insure  a  privateer,  it  is 
understood  that  he  is  not  to  be  informed  of  its  destination; 
and,  as  men  reason  differently  from  different  facts,  he  needs 
not  be  told  another's  conclusion  from  known  facts.  In  short, 
the  question,  in  cases  of  concealment,  must  always  be, 
<(  Whether  there  was,  under  all  the  circumstances,  at  the  time 
the  policy  was  underwritten,  a  fair  statement  or  concealment ; 
fraudulent,  if  designed ;  or,  if  not  designed,  varying  materially 


the  object  of  the  policy,  and  changing  the  risk  understood  to 
be  run."  The  above  rules,  and  the  whole  doctrine  of  conceal- 
ment, were  laid  down  in  Carter  v.  Boehm,  which  was  an  insu- 
rance by  the  governor  of  Fort  Marlborough  in  Bencoolen, 
against  the  event  of  the  fort  being  taken  by  an  European 
power  in  the  course  of  a  year.  3  Burr.  10/05  :  1  Black.  593. 
And  the  rules  there  advanced  and  illustrated  have  been  con- 
firmed in  subsequent  eases,  Planchc  v.  Fletcher,  Dougl.  238. 
251  :  and  see  Park,  c.  10. 

Where  a  ship  had  sailed  from  Elsineur  on  her  voyage  home 
six  hours  before  the  owner,  who  had  followed  in  another  vessel 
on  the  same  day,  and  having  met  with  rough  weather  in  his 
passage,  arrived  first,  and  then  caused  an  insurance  to  be 
effected  on  his  own  ship:  held,  that  these  circumstances  were 
material  to  be  communicated  to  the  underwriter,  and  that  it 
was  not  sufficient  to  state,  merely,  that  the  ship  insured  was 
"  all  well  at  E.  on  the  26th  July/1  the  dav  of  her  sailing. 
1  B.$A.  672. 

But  where  a  vessel  having  sailed,  put  back  to  the  Downs, 
and  then  sailed  again,  and  laboured  and  st7"ained  much  from 
being  overladen,  and  then  put  back  a  second  time;  and  upon 
an  application  to  the  underwriters  for  liberty  for  the  ship  to  go 
into  port  to  discharge  part  of  her  cargo,  it  was  only  communu 
caled  to  them  that  the  ship  was  too  deep  in  the  water:  held  that 
as  the  subsequent  loss  had  not  in  any  degree  arisen  from  her 
having  so  strained  and  laboured,  the  communication  of  that 
fact  was  immaterial,  and  that  the  communication  made  was 
quite  sufficient.    2  B.  cy  A.  320. 

The  concealment  of  material  intelligence  vitiates  a  policy, 
although  the  account  which  the  insured  conceals  turns  out  after- 
wards to  be  false  (3  Taunt.  37:  14  Eastt  494);  or  although 
a  loss  afterwards  happens  w  hich  has  no  reference  to  the  intelli- 
gence withheld  (2  Sir.  1183);  or  although  the  concealment 
was  without  a  fraudulent  design.    3  Burr,  l£)0o:  1  T.R,  12. 

The  policy  is  void  if  the  broker  conceal  any  material  cir- 
cumstances, though  the  only  ground  for  not  mentioning  them 
should  be  that  the  facts  concealed  appeared  immaterial  to  him. 
Dougl.  (2[)3.)  306.  n.  But  the  thing  concealed  must  be  some 
fact>  not  a  mere  speculation  or  expectation  of  the  insured. 
Dougl.  (292.)  305. 

A  representation  is  a  state  of  the  case,  not  forming  a  part 
of  the  written  instrument  or  policy,  as  a  warranty  does. 
Therefore,  if  there  he  a  misrepresentation,  it  will  avoid  the 
policy  as  a  fraud,  but  not  as  a  part  of  the  agreement,  as  in  the 
case  of  warranty.  And  if  a  representation  be  false  in  any 
material  point,  even  through  mistake,  it  will  avoid  the  policy, 
because  the  underwriter  has  computed  the  risk  upon  circum- 
stances which  did  not  exist.  Park,  c.  10.  In  the  case  of 
Pawson  v.  Watson,  Lord  Mansfield  stated,  that  "  there  cannot 
be  a  clearer  distinction  than  that  which  exists  between  a  war- 
ranty, which  makes  part  of  the  written  policy,  and  a  collateral 
representation,  which,  if  false  in  a  point  of  materiality,  makes 
the  policy  void  ;  but  if  not  material  it  can  hardly  ever  be  frau- 
dulent. Cowp.  785.  And  in  Mackdorval  v.  Frazer,  the  same 
learned  judge  laid  down  that  £t  a  representation  must  be  fair 
and  true.  It  should  be  true  as  to  all  the  insured  knows;  and 
if  he  represents  facts  to  the  underwriter,  without  knowing  the 
truth,  he  takes  the  risk  upon  himself,"  But  the  difference 
between  the  fact,  as  it  turns  out,  and  as  represented,  must  be 
material.    Dougl.  (24-70  See  a*s0  ^ize  v-  Fletcher,  or 

Lavabre  v.  Wilson,  Dougl.  (271.)  284  :  9  B.  $  C.  693:  and 
ante,  I.  3.  And  such  a  representation  made  to  the  under- 
writer, who  first  signs  a  policy,  enures  for  the  benefit  of  any 
one  who  may  sign  it  after  him.    Cowp.  789  :  Doug.  11.  note  8. 

Insuring  a  ship  by  an  English  name  does  not  amount  to  a 
representation  that  she  is  an  English  ship,    3  Camp.  382. 

A  representation  made  by  an  insurance  broker,  when  the 
names  of  the  underwriters  are  written  upon  a  slip,  is  binding 
on  the  assured,  unless  qualified  or  withdrawn  by  some  com- 
munication upon  the  subject  between  that  time  and  the  execu- 
tion of  the  policy.    3  Camp.  538. 
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Where  a  trader  shipped  goods  for  Cagliari,  on  board  a  general 
ship,  represented  as  sailing  with  licence  and  without  convoy, 
and  hound  for  Gibraltar,  Cagliari,  and  Majorca,  which  had  a 
licence  to  sail  without  convoy  to  Gibraltar  only,  and  sailed 
from  Gibraltar  without  convoy  or  licence,  an  officer  being 
appointed  there  to  grant  licences  under  certain  circumstances, 
held  that  an  insurance  of  such  goods  by  the  shipper  was  void. 

Taunton,  544. 

If  the  assured,  after  subscription  by  the  underwriter,  strike 
out  with  a  pen  the  time  of  warranty  of  sailing,  which  stood  in 
the  body  of  the  policy,  and  inserts  in  a  memorandum  in  the 
margin  a  different  time  for  sailing,  which  the  underwriter  docs 
not  sign,  he  destroys  the  policy,  and  the  underwriter  is  dis- 
charged from  the  original  contract.  Fair  lie  v,  Christie, 
7  Taunion,  412, 

In  all  these  cases  of  fraud,  wherever  there  has  been  an  alle- 
gation of  falsehood,  a  concealment  of  circumstances,  or  a  mis- 
representation, it  is  immaterial  whether  it  be  the  act  of  the 
person  himself  who  is  interested,  or  of  his  agent ;  for  in  either 
place  the  contract  is  founded  in  deception,  and  the  policy  is 
consequently  void.  And  this  rule  prevails,  even  though  the 
act  cannot  be  at  all  traced  to  the  owner  of  the  property  insured, 
Stewart  v.  Dunlop,  in  Dvm.  Proc.  1785  :  1  1\  A\  12:  Park, 
c.  10, 

A  policy  will  not,  however,  be  set  aside  on  the  ground  of 
fraud  unless  it  be  fully  and  satisfactorily  proved  ;  and  the 
burden  of  proof  lies  on  the  person  wishing  to  take  advantage 
of  the  fraud.  At  the  same  time,  positive  and  direct  proof  of 
fraud  is  not  to  be  expected,  and  from  the  nature  of  the  thing 
circumstantial  evidence  is  all  that  can  be  given.  Park,  214. 
As  to  the  return  of  premium  in  cases  of  fraud,  see  post,  8, 

2.  It  being  necessary,  except  in  some  special  cases,  to  insert 
the  name  of  the  ship  on  which  the  risk  is  to  be  run  in  the 
policy,  it  follows,  as  an  implied  condition,  that  the  insured 
shall  neither  substitute  another  ship  for  that  mentioned  in  the 
policy  before  the  voyage  commences,  in  which  case  there  would 
be  no  contract  at  all ;  nor,  during  the  voyage,  remove  the  pro- 
perty insured  from  one  ship  to  another  without  consent  of  the 
insurer,  or  without  an  unavoidable  necessity,  under  which 
every  thing  possible  must  be  done  for  the  benefit  of  all  con- 
cerned ;  if  he  do,  the  implied  condition  is  broken,  and  he 
cannot,  in  case  of  loss,  recover  against  the  underwriter.  Park, 
c.  !6\  See  2  Stra.  1248  :  1  Burr.  351 :  1  Term  Rep.  61 1.  note. 

3.  Deviation  is  understood  to  mean  a  voluntary  departure, 
without  necessity  or  any  reasonable  cause,  from  the  regular  and 
usual  course  of  the  specific  voyage  insured.  Whenever  this 
happens,  the  voyage  is  determined ;  and  the  insurers  are  dis- 
charged from  any  responsibility ;  because  the  ship  goes  upon  a 
different  voyage  from  that  against  which  the  insurer  under- 
took to  indemnify.  And  it  is  not  material  in  this  case  whether 
the  loss  be  or  be  not  an  actual  consequence  of  the  deviation : 
for  the  insurers  are  in  no  case  answerable  for  a  subsequent 
loss,  in  whatever  place  it  happen,  or  to  whatever  cause  it  may 
be  attributed.  Neither  does  it  make  any  difference  whether 
the  insured  was  or  was  not  consenting  to  the  deviation.  Park, 
c,  17,  p.  294:  and  see  Ettiot  v.  Wilson,  Bro.  P.  C  If  there- 
fare  the  master  of  a  vessel  put  into  a  port  not  usual,  or  stay  an 
unusual  time,  it  is  a  deviation.  And  if  the  deviation  be  but 
for  a  single  night,  or  for  an  hour,  it  is  fatal.  But  if  a  merchant 
ship  carry  letters  of  marque  she  may  chase  an  enemy,  though 
she  may  not  cruize,  without  being  deemed  guilty  of  a  devia- 
tion.   Park,  295 — 299. 

Wherever  the  deviation  is  occasioned  by  absolute  necessity, 
as  where  the  crew  force  the  captain  to  deviate,  the  under- 
writers continue  liable.  2  Stra*  1264.  And  the  general  justi- 
fications for  a  deviation  seem  to  be  these :  to  repair  the  vessel, 
to  avoid  an  impending  storm,  to  escape  from  an  enemy,  or  to 
seek  for  convoy* 

If  therefore  a  ship  is  decayed,  or  hurt  by  a  storm,  and  goes 
to  the  nearest  port  to  refit,  it  is  no  deviation,  because  it  is  for 
the  general  interest  of  all  concerned.   1  Mh  545 :  Park,  e\  1?. 


So,  whenever  a  ship,  in  order  to  escape  a  storm,  goes  out  of  the 
direct  course,  or,  when  in  the  due  course  of  the  voyage,  is 
driven  out  of  it  by  stress  of  weather,  this  is  no  deviation.  And 
if  a  storm  drive  a  ship  out  of  the  course  of  her  voyage,  and  she 
do  the  best  she  can  to  get  to  her  port  of  destination,  she  is  not 
obliged  to  return  to  the  point  from  which  she  was  driven* 
1  T.  R.  22:  Park,  c.  17. 

A  deviation  may  also  be  justified,  if  done  to  avoid  an  enemy, 
or  seek  for  convoy,  because  it  is  in  truth  no  deviation  to  go 
out  of  the  course  of  a  voyage,  in  order  to  avoid  a  danger,  or 
to  obtain  a  protection  against  it ;  if  in  all  cases  the  master  of  a 
ship  act  fairly  and  bona  fide  according  to  the  best  of  his  judg- 
ment. 2  Salk.  445:  2  %Stra.  1205  :  HolL  185:  Marsh,  265: 
Park,  c.  1 7- 

Thus,  where  the  policy  contains  no  warranty  against  seizure 
in  port,  if  the  ship  to  avoid  such  seizure  runs  to  sea  before  she 
h  properly  loaded,  and  is  in  consequence  obliged  to  go  to  a 
port  out  of  the  direct  course  of  the  voyage  insured,  the  under- 
writers are  liable  for  a  subsequent  loss.  4  Camp.  249«  Other- 
wise, where  there  is  a  warranty  against  such  seizure.  4  Camp. 
246. 

If  part  of  the  crew,  who  are  necessary  to  the  navigation  of 
the  ship,  be  arrested  by  a  press-gang,  and  the  captain  go  ashore 
to  procure  their  release,  a  delay  so  occasioned  arises  ex  justd 
causd,  and  the  underwriters  will  nut  be  discharged  by  it ; 
altter,  if  they  are  unnecessary.    4  Camp*  (J2, 

A  deviation  may  be  justified,  if  done  to  succour  a  ship  in 
distress,  per  Lawrence,  J.  6  East,  54. 

In  all  cases  of  deviation,  it  may  be  laid  down  as  a  general 
rule,  that,  wherever  a  ship  does  that  which  is  for  the  general 
benefit  of  all  parties  concerned,  the  act  is  as  much  within  the 
spirit  of  the  policy  as  if  it  had  been  expressed :  and,  in  order  to 
say  whether  a  deviation  be  justifiable  or  not,  it  will  be  proper 
to  attend  to  the  motives,  end,  and  consequence  of  the  act  as  the 
true  ground  of  judgment.  Cowp*  60 1.  But  to  avoid  as  much 
as  possible  any  additional  risk,  in  case  of  a  deviation  from  ne- 
cessity, the  ship  must  pursue  such  voyage  of  necessity  in  the 
direct  course,  and  in  the  shortest  time  possible,  as  nothing  more 
must  be  clone  than  the  necessity  requires,  otherwise  the  under- 
writers will  be  discharged.    Dough  (271.)  284. 

If  the  voyage  described  in  the  policy  be  from  "A.  to  B. 
and  C  "  and  the  ship  go  to  C.  before  B.  (though  C.  be  nearer 
to  A.  than  B.  is),  it  is  a  deviation,  if  it  be  not  the  regular  and 
settled  course  of  the  voyage  to  go  to  C.  first.    6  J1.  R.  531, 

If  a  ship  mean  to  go  to  more  than  one  of  the  places  named 
in  a  policy,  she  must  visit  them  in  the  order  in  which  they 
stand  in  such  policy.  S  East,  572.  And  in  the  same  succes- 
sion in  which  they  occur  in  the  course  of  voyage  insured ; 
S  Taunt.  \6;  and  for  puquoses  only  connected  with  the  voyage* 
4  Bam.  $  A.  72:  15  East,  27 "8. 

A  ship  was  permitted  by  licence  to  proceed  from  D.  to  L0 
and  thence  to  B.,  there  to  lade,  to  the  destination  of  the  port 
from  which  she  departed.  The  vessel  proceeded  on  her  voyage 
from  D.  to  L,  and  from  L.  to  B. ;  held,  that  she  was  not  pro- 
tected by  the  licence  on  a  further  voyage,  from  B.  to  L, 
1  B.  $  A.  142. 

A  deviation  of  a  vessel  from  the  voyage  insured  through 
the  ignorance  of  the  captain,  or  from  any  other  motive  not 
fraudulent,  though  it  avoids  the  policy,  does  not  constitute  an 
act  of  barratry.    7  7'.  R.  505. 

Policy  on  goods,  on  board  a  particular  ship,  from  A.  to  B. 
"against  sea  risk  and  fire  only:"  in  the  course  of  the  voyage 
from  A.  to  B.  the  ship  was  carried  out  of  the  course  of  the 
voyage  insured,  and  while  so  proceeding,  the  goods  insured 
sustained  sea  damage :  held,  the  underwriters  were  liable  for 
this  loss.    1  Bos.  $  Pull.  N.  /MSI. 

A  policy  of  insurance  on  a  ship  on  a  certain  commercial 
voyage,  with  or  without  letters  of  marque,  giving  leave  to  the 
assured  to  chase,  capture,  and  man  prizes,  however  it  may 
warrant  him  in  weighing  anchor,  while  waiting  at  a  place  in 
the  course  of  the  commercial  voyage  insured,  for  the  purpose  of 
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chasing  the  enemy,  who  had  before  anchored  at  the  same  place 
in  sight  of  him,  and  was  then  endeavouring  to  escape,  will 
not  warrant  him  after  the  capture,  and  in  the  course  of  the 
further  prosecution  of  the  voyage,  in  shortening  sail  and  laying- 
to  in  order  to  let  the  prize  keep  up  with  him  for  the  purpose 
riff  protecting  her  as  a  convoy  into  port  in  order  to  have  her 
condemned,  though  such  port  were  within  the  voyage  insured. 

6  East,  45. 

The  words  in  a  policy  of  insurance  "  with  or  without  letter 
of  marque,"  do  not  appear  to  authorize  direct  cruising  out  of 
the  course  of  the  voyage  insured  in  search  of  prize-  lb* 
202. 

The  assured  upon  a  trading  voyage  taking  out  a  letter  of 
marque  (but  without  a  certificate,  which  is  necessary  to  its 
validity)  unknown  to  the  underwriters,  solely  with  a  view  to 
encourage  seamen  to  enter,  and  without  any  intention  of  using 
it  for  the  purpose  of  cruising,  though  the  vessel  was  armed  for 
self-defence,  is  not  such  an  alteration  of  circumstances  as  will 
avoid  the  policy.    (>  T.  R.  379* 

And  if  a  captain,  contrary  to  the  instructions  of  his  owner, 
cruise  for  and  take  a  prize,  and  the  vessel  be  afterwards  lost  in 
consequence  of  it,  it  is  an  act  of  barratry,  although  the 
captain  libelled  the  prize  for  the  benefit  of  the  owner  as  well 
as  himself.  Ih. 

It  is  a  deviation  if  the  master  leaves  a  port  for  a  particular 
purpose  by  the  command  of  the  captain  of  a  king's  ship,  lying 
there  without  any  remonstrance.    2  Campb.  350. 

A  deviation  merely  intended*  but  never  carried  into  eflcct, 
does  not  discharge  the  insurers;  and  whatever  loss  happens 
before  actual  deviation,  or  the  dividing  point  of  the  voyage, 
falls  upon  the  underwriters.  2  Stra,  1249:  Dougl.  (346\) 
S6h  See  also  2  Ld.  Rai/m.  840;  2  Satk.  444.  But  if  it  can 
be  shown  that  the  parties  never  intended  to  sail  upon  the 
voyage  insured,  if  all  the  ships  papers  be  made  out  from  a  dif- 
ferent place  from  that  described  m  the  policy,  the  insurer  is 
discharged,  though  the  loss  should  happen  before  the  dividing 
point  of  the  two  voyages.  Dougl.  16.  As  an  intention  to 
deviate  does  not  vacate  the  policy,  it  follows  that  whatever 
damage  may  be  sustained  hefore  an  actual  deviation  will  fall 
upon  the  underwriters.    2  Salk,  444:  1  Maute  fy  S.  46: 

7  Bam.  C.  14.  And,  in  all  cases,  deviation  or  not  is  a 
question  of  fact  to  be  decided,  subject  to  the  above  rules, 
according  to  the  cinn instances  of  the  case.  Dottgl.  781. 
As  to  changing  the  voyage  by  a  memorandum  on  the  policy, 
see  Laird  v.  Robertson,  4  Bro.  P*  C*  488. 

It  has  already  been  mentioned,  that  if  a  master  remain  an 
unusual  time  at  a  port  it  is  a  deviation ;  and  many  cases  have 
been  decided  in  which  it  has  been  held  that  the  insurers 
were  discharged  by  an  unreasonable  delay.  See  4  E$p.  25  : 
1  Camp.  305  i  14  East.  475 :  8  Bing.  79-81.  n.  108.  124. 

4.  Every  ship  insured  must,  by  a  tacit  and  implied  warranty 
at  the  time  of  the  insurance,  be  able  to  perform  the  voyage, 
unless  some  external  accident  should  happen ;  and  if  she  have 
a  latent  defect,  wholly  unknown  to  the  parties,  that  will 
vacate  the  contract,  and  the  insurers  are  discharged.  But 
though  the  insured  ought  to  know  whether  she  was  sea- 
worthy or  not  at  the  time  she  set  out  upon  her  voyage,  yet 
he  cannot  tell  how  long  she  will  remain  so ;  and  if  it  can  be 
shown  that  the  decay,  to  which  the  loss  is  attributable,  did 
not  commence  till  a  period  subsequent  to  the  insurance,  the 
underwriter  will  be  liable  though  she  should  even  be  lost  a 
few  davs  after  her  departure.  Park,  c.  11  :  5  Burr,  2804: 
Dougl  (708.)  735. 

The  whole  doctrine  of  sea-worthiness  was  settled  in  the  case 
of  the  Mills  frigate,  where  the  insurance  was  upon  a  ship 
which  had  a  latent  defect  totally  unknown  to  the  parties ;  and 
it  was  held,  that  the  insurers  were  not  liable,  because  the  ship 
was  not  seaworthy  ;  and  that  however  innocent  or  unfortu- 
nate the  insured  might  be,  yet  if  the  ship  be  not  seaworthy  at 
the  time  of  insuring,  there  is  no  contract  at  all  between  the 
parties ;  because  the  very  foundation  of  the  contract,  the  ship. 


was  in  the  same  condition  as  if  it  did  not  exist ;  and  the  doc* 
trine  is  the  same  in  insurance  upon  goods,  as  when  it  is  upon 
the  ship  itself .    See  Park,  c.  11. 

It  is  a  clear  and  established  principle,  that  if  a  ship  is  sea- 
worthy at  the  commencement  of  the  risk,  though  she  becomes 
otherwise  in  one  hour  afterwards,  the  warranty  is  complied 
with,  and  the  underwriter  is  liable.    1  Dorv.  344. 

As  an  assured  impliedly  warrants  the  ship  insured  to  be  sea- 
worthy ;  whatever  forms  an  ingredient  in  sea- worthiness  is 
not  necessary  to  be  disclosed  by  the  assured  to  the  under- 
writer in  the  first  instance,  unless  information  upon  the  subject 
be  particularly  called  for,  and  then  the  assured  must  disclose 
truly  what  he  knows  in  the  respect  required:  therefore,  where 
the  assured  of  a  ship  had  received  a  letter  from  the  captain, 
informing  him  that  he  had  been  obliged  to  have  a  survey  on 
the  ship  at  Trinidad  on  account  of  her  bad  character,  but  the 
survey,  which  accompanied  the  letter,  gave  the  ship  a  good  cha- 
racter; held>  that  the  nondisclosure  of  such  letter  and  survey 
to  the  underwriters  did  not  vacate  the  policy  ;  though  it  ap- 
peared in  evidence  that  such  circumstance,  if  known,  would 
have  enhanced  the  premium  of  insurance-  Hay  ward  and 
another  v.  Rodgers,  4  East,  5Q0. 

A  ship  insured  at  and  from  a  port,  sailed  on  her  voyage  in 
an  unsea worthy  state,  in  consequence  of  having  a  greater 
cargo  than  she  could  safely  carry.  The  defect  was  dis- 
covered before  any  loss  occurred,  and  part  of  the  cargo  was 
discharged ;  but  a  loss  subsequently  accrued,  in  no  degree  at- 
tributable to  her  having  been  overladen  in  the  early  part  of 
her  voyage :  held,  that  the  underwriters  were  liable  for  such 
loss.    $  B  $  A.  320. 

The  assured  cannot  recover  upon  a  policy  of  assurance  unless 
they  equip  the  ship  with  every  thing  necessary  in  her  naviga- 
tion during  the  voyage,  and  therefore  they  cannot  recover  if 
there  be  no  pilot  on  board.    7  T.  §  R.  160* 

But  if  a  captain  is  a  person  of  competent  skill,  and  on 
arriving  off  a  port,  use  proper  diligence  to  procure  a  pilot 
without  success,  and  then  enter  without  one,  and  the  ship  is 
lost,  the  assurers  arc  liable,  though  the  captain  might  act 
wrong  in  entering,  for  he  exercised  his  discretion  bona  Jide. 
2  Barn.  %  Adol  380. 

As  to  what  is  required  of  masters  with  respect  to  pilots  in 
entering  ports  and  rivers  in  this  country,  see  6  G.  4.  c.  125.  * 

Where  a  vessel  engaged  in  the  southern  whale  and  seal 
fishery,  and  with  liberty  to  chase  and  capture  prizes,  is  insured 
in  August,  1807,  with  a  retrospect  to  August,  1806,  although 
at  the  time  of  her  insurance  she  was  not  competent  to  pursue 
all  the  purposes  of  her  voyage,  the  crew  being  reduced  by 
death  and  casualties,  if  she  had  a  competent  force  to  pursue 
any  part  of  her  adventure,  and  could  be  safely  navigated 
home,  she  is  to  be  deemed  seaworthy.  Holt,  50 :  and  see 
2  B.  %  A.  73. 

Where  a  vessel's  best  bower-anchor  and  the  cable  of  a  small 
bower-anchor  arc  defective ;  this  deficiency  in  her  ground  tack- 
ling will  prevent  her  from  being  sea- worthy.    3  Doji\  57* 

5.  In  wager-policies,  or  policies  upon  interest  or  no  interest, 
the  performance  of  the  voyage  in  a  reasonable  time  and 
manner,  and  not  the  bare  existence  of  the  ship  or  cargo,  is 
the  object  of  insurance.  But  such  policies  being  contradic- 
tory to  the  real  nature  of  an  insurance,  which  is  a  contract  of 
indemnity,  seem  to  have  been  originally  bad,  because  insurances 
were  invented  for  the  benefit  of  trade,  and  not  that  persons  un- 
concerned or  uninterested  should  profit  by  them.  Indeed, 
these  wager-policies  were  not  introduced  into  England  till  after 
the  Revolution,  and  the  courts  of  law  looked  upon  them  with  a 
jealous  eye,  while  the  courts  of  equity  considered  them  as  ab- 
solutely void.  Parky  c.  14.  See  1 0  Mod.  77  :  Com.  Rep.  StiO : 
2  Vera.  2Gy.  7 If). 

The  great  distinction  between  interest  and  wager-policies 
was,  that  in  the  former  the  insured  recovered  for  the  loss 
actually  sustained,  whether  it  was  a  total  or  partial  loss;  in  the 
latter  he  never  could  recover  but  for  a  total  loss.    2  Burr.  683* 
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At  length  it  was  found  that  the  indulgence  given  to  these  fic- 
titious, or,  to  speak  more  plainly,  gambling  policies,  had  in- 
creased to  such  an  alarming  degree,  as  to  threaten  the  very 
annihilation  of  that  security,  which  it  was  the  original  intent 
of  insurances  to  introduce.  It  was,  therefore,  enacted  by 
stat.  19  G.  2.  c.  37*  that  insurances  made  on  ships  or  goods, 
interest  or  no  interest,  or  without  further  proof  of  interest 
than  the  policy,  or  by  way  of  gaming  or  wagering,  or  without 
benefit  of  salvage  to  the  insurer,  should  be  null  and  void. 
The  statute,  however,  contains  an  exception  for  insurances  on 
private  ships  of  war  fitted  out  solely  to  cruise  against  his 
Majesty's  enemies,  (see  4  Bro.  P.  C.  439)  I  and  also  provides 
that  any  merchandizes  or  e fleets  from  any  ports  or  places  in 
Europe  or  America,  in  the  possession  of  the  crowns  of  Spain  or 
Portugal,  may  be  insured  in  such  way  or  manner,  as  if  the 
statute  had  not  been  made.  And  it  has  been  decided,  that  the 
statute  does  not  extend  to  insurances  of  foreign  property,  on 
foreign  ships.    DougL  (301.)  315. 

Tbe  above  provision  of  the  statute  relative  to  insurances 
from  any  ports  or  places  in  Europe  or  America,  in  the  posses- 
sion of  Spain  or  Portugal,  is  founded  on  the  regulations  of 
those  states  to  prohibit  illicit  trade ;  it  is  loosely  worded,  and 
admits  of  some  latitude  of  interpretation,  perhaps  more  than 
the  legislature  meant  to  allow.    See  Park,  c.  14.  ad  Jin. 

A  valued  policy  is  not  a  wager- policy  ;  it  originates  from 
the  circumstances  of  its  being  sometimes  troublesome  to  the 
trader  to  prove  the  value  of  his  interest,  or  to  ascertain  the 
quantity  of  his  loss :  lie  therefore  gives  the  insurer  a  higher 
premium  to  agree  to  estimate  his  interest  at  a  sum  certain.  In 
this  case  the  plaintiff  must  prove  some  interest,  although  he 
need  not  prove  the  value  of  his  interest.  But  if  a  valued 
policy  were  used  merely  as  a  cover  to  a  wager  in  order  to  evade 
the  statute,  it  would  be  void,  2  Burr.  1 167  :  4  Burr.  196&  : 
Park,c.  14.  The  valuation  does  not  raise  a  mere  presumption 
which  may  be  repelled  by  evidence,  hut  tbe  insurers  are  liable 
to  the  full  amount,  in  a  case,  not  being  actually  a  colourable 
wager,  although  they  may  prove  an  over  valuation* 

A  policy  dispensing  with  all  proof  of  interest  is  within  the 
act  It)  G.  2.  c.  37-  §  1.  forbidding  assurances,  iJ  interest  or  no 
interest,  or  without  farther  proof  of  interest  than  the  policy/' 
and  void.  If  the  words  of  the  policy  do  not  dispense  with 
the  proof  of  interest,  but  merely  fix  the  amount,  it  is  a  valued 
policy,  and  good.  Where  the  policy,  after  stating  that  the 
goods  should  be  valued  at  so  much,  contained  the  words,  "that 
the  policy  he  deemed  sufficient  proof  of  interest/'  it  was  held 
in  eflect  an  insurance,  "interest  or  no  interest."    4  Bingh.  567. 

In  1 1  East,  42 S.  an  armed  ship  having  taken  into  Lisbon  a 
Danish  vessel,  after  a  proclamation  requiring  such  vessel  to  be 
brought  into  port,  and  having  taken  a  freight  to  England,  with 
which  the  vessel  captured  sailed  on  the  day  of  issuing  letters 
of  marque,  it  was  held  that  an  insurance  made  on  behalf  of 
the  captors  could  not  be  sustained. 

All  contracts  of  insurance  made  by  persons  having  no  in- 
terest in  the  event  about  which  they  insure,  or  without  refer- 
ence to  any  property  on  board,  are  merely  wagers,  and  as  such, 
void.  Corvp.  583.  And  wherever  the  court  can  see  upon  the 
face  of  the  policy  that  it  is  merely  a  contract  of  gaming,  where 
indemnity  is  not  the  object  in  view,  they  are  bound  to  declare 
such  policy  void.    Dongi  (451.)  468.    See  4  Bro.  P.  C.  476. 

It  is  observed  in  Millers  Treatise  on  Insurance,  that  the 
object  of  insurance,  strictly  speaking,  is,  not  to  make  positive 
gain,  but  to  avoid  actual  damage  and  harm  from  the  event 
provided  against.  The  assured  must  not  only  have  an  interest 
in  the  subject,  but  he  must  be  seeking  indemnification  in  case 
that  subject  should  be  lost  or  impaired :  but  although  an 
insurance,  actually  speaking,  seems  to  relate  to  positive  loss 
merely  in  opposition  to  expected  profit,  yet  this  distinction  is 
not  generally  attended  to.  The  failure  of  an  advantage,  of 
which  we  have  formed  a  strong  expectation,  does  not  appear 
very  different  from  actual  damage  sustained  ;  between  a  wager 
therefore,  and  a  legal  insurance,  the  material  difference  seems 
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to  be  the  circumstance  of  the  assured  having  a  pecuniary 
interest  in  the  subject. 

Great  discussion  respecting  the  nature  of  insurable  interest 
took  place  in  respect  of  insurances  effected  by  the  commis- 
sioners for  disposing  of  Dutch  ships  seized,  and  detained  by 
the  crown  ;  these  commissioners  were  appointed  by  stat.  So  G*  3. 
c.  80.  §  21  ;  and  it  was  determined  that  the  commissioners  had 
such  an  interest  as  entitled  them  to  insure.  See  8  T.  R. 
K.  B.  13,  and  more  fully  Litre na  v.  Crawford  (in  error), 
3  Bos,  #  Pull.  75,  §c, :  Dom.  Proc.  L2  Kew  Rep.  313.  Jn  this 
latter  case  it  was  admitted  that  a  mere  expectation  without 
interest  cannot  be  the  subject  of  insurance. 

Upon  a  joint  capture  by  the  army  and  navy,  the  officers  and 
crew  of  the  ships,  before  condemnation,  have  an  insurable  in- 
terest, by  virtue  of  the  prize-act,  which  usually  passes  at  the 
commencement  of  a  war.  Parle,  c.  14.  cites  Le  Or  as  v. 
Hughes.    See  also  11  East,  619. 

The  prolits  of  a  cargo,  employed  in  trade  on  the  coast  of 
Africa,  are  an  insurable  interest.  2  East,  544.  So  is  an  in- 
surance on  imaginary  profit.  Hendrickeon  v.  Margetson, 
B.  R.  1776.  cited  in  the  above  case,  2  N.  R.  314. 

In  Etf re  v.  Glover,  16  East,  318.  the  insurance  was  on  pro- 
fits, without  farther  description,  and  held  good,  A  mariner 
cannot  insure  his  wages  or  commissions.  7  T«  R*  K.  B*  157* 
But  the  master  may  insure  his  commission,  privileges,  and,  as 
it  seems,  his  wages.    1  New  Rep.  C.  P.  206* 

A  ship-owner  may  effect  an  insurance  on  freight  on  his  own 
goods  by  bis  own  ship,  and  recover  from  the  underwriter,  in 
case  of  loss,  the  benefit  he  would  have  derived  from  carrying 
them  on  the  voyage  insured.  The  risk  in  freight  does  not 
attach  until  goods  are  actually  shipped,  or  there  is  a  binding 
contract  for  shipping  them.  1  B,  ey  Ad.  45:  &,  C.  1  LI.  §  W. 
257. 

With  respect  to  the  degree  and  kind  of  interest  which  are 
requisite  when  the  subject  is  in  its  nature  insurable,  see 
1  T.  R.  745 :  1  Bos.  4  Fti&  315,  316. 

The  master  of  a  ship  drew  a  bill  on  his  owners  for  supplies 
for  the  ship,  and  wrote  on  the  bill  iC  if  this  be  not  honoured 
the  holder  will  insure  the  amount,  and  place  the  premium  to 
the  drawer's  account."  The  bill  being  dishonoured,  the 
holder  insured  the  ship  for  three  months,  and  averred  in- 
terest in  the  bill  which  was  to  be  sufficient  proof  of  interest. 
The  ship  was  lost  after  the  three  months :  held,  that  the 
holder  of  the  bill  was  authorised  to  insure  for  his  own  benefit, 
and  was  warranted  in  insuring  for  three  months,  and  that  he 
might  recover  the  premium  again  of  the  drawer.  6  Taunton^ 
234. 

A  person  who  has  several  interests  in  a  cargo,  viz.  as  partner 
in  7-lGths,  as  a  cognisee  of  the  whole,  and  as  having  a  lien 
on  the  whole  for  advances,  may  protect  them  all  by  one  insur- 
ance, without  expressing  in  the  policy  the  number  or  nature  of 
his  interests.    6  Taunton,  14. 

Where  it  is  stipulated  in  a  charter-party  that  in  case  the  ship 
is  lost  during  the  voyage,  the  charterer  shall  pay  the  owner  a 
sum  of  money,  which  is  estimated  as  the  value  of  the  ship, 
the  owner  has  still  an  insurable  interest  in  the  voyage. 
3  Camp.  93. 

The  property  of  a  neutral  may  be  insured  on  a  voyage  to  a 
neutral  or  friendly  port,  although  the  neutral  owner  is  himself 
resident  in  a  place  occupied  by  the  enemy.  1  Camp.  75  ;  and 
see  9  East,  283. 

it  is  no  defence  under  the  general  issue  in  an  action  on  a 
policy  of  insurance  that  the  persons  interested,  who  were 
neutrals  when  the  policy  was  effected  and  the  loss  happened, 
had  become  alien  enemies  before  action  brought.    S  Camp.  152. 

As  to  insuring  an  enemy's  ship  see  the  following  division. 

6*.  Whenever  an  insurance  is  made  on  a  voyage  expresslv 
prohibited  by  the  common  statute,  or  maritime  law  of  this 
country,  the  policy  is  void.  And  in  such  a  case  it  is  imma- 
terial whether  the  underwriter  did  or  did  not  know  that  the 
voyage  was  illegal ;  for  the  court  cannot  substantiate  a  con- 
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tract  in  direct  contradiction  to  law.  Dough  (241.)  254*.  See 
6  R.  723 :  1  Bos.  $  Putt.  278 :  8  T.  i£.  31  :  and  1  i?os.  & 
Pull.  430:  in  which  reports  the  judgment  in  the  K.  B.  and 
Exchequer  Chamber  are  fully  and  accurately  given.  See  also 
8  T,  R.  562.  In  like  manner,  if  a  ship,  though  neutral,  be 
insured  on  a  voyage  prohibited  by  an  embargo,  such  an  in- 
surance is  void.  Park,  c.  12.  An  insurance  upon  a  smug- 
gling voyage,  prohibited  by  the  revenue  laws  of  this  coun- 
try, is  void :  but  the  rule  has  never  been  extended  to  cases 
against  the  revenue  laws  of  a  foreign  state,  as  no  country 
pays  attention  to  the  revenue  laws  of  another.  Park,  c*  12: 
Dougl. 

The  questions  how  far  trading  with  an  enemy  in  time  of 
actual  war,  and  how  far  insurances  upon  the  goods  of  an 
enemy,  are  legal,  expedient,  or  political,  have  been  frequently 
considered.  As  to  the  first,  it  was  expressly  prohibited,  by  the 
laws  of  ancient  France,  to  the  subjects  of  that  country,  and 
it  appears  scarcely  to  admit  of  a  doubt  in  England,  though 
the  cases  on  the  subject  are  very  few.  See  2  Rol.  Ah.  1 73 : 
1  Vez,  317-  In  a  very  modern  case,  Lord  Mansfield  said, 
that  by  the  maritime  law,  trading  with  an  enemy  is  cause  of 
confiscation,  provided  you  take  him  in  the  fact.  But  this 
does  not  extend  to  neutral  vessels.  The  common  law,  how- 
ever, does  not  seem  directly  to  forbid  such  trading ;  and  one 
argument  to  show  that  it  does  not,  is,  that  several  statutes 
have  been  specially  passed,  in  order  to  make  such  trading 
illegal.  1  T.  R.  84-  As  to  the  second  question — -the  insurance 
of  enemies'  property — under  the  common  law  it  has  been  sanc- 
tioned ;  and  Lord  Hard  wide,  in  a  case  before  him,  observed, 
that  there  had  been  no  determination  that  insurances  on  ene- 
mies' ships  during  the  war  are  unlawful,  and  that  there  had 
been  several  insurances  of  this  sort  during  the  (then)  war, 
which  a  determination  on  the  legality  of  trading  with  an 
enemy  might  hurt,  I  Fes.  319.  The  legislature  have,  how- 
ever, repeatedly  thought  it  necessary  to  interfere  to  prevent 
these  insurances  ;  and  in  the  war  which  commenced  in  1 79% 
to  prevent  also  all  kind  of  trading  with  the  enemy  (France), 
whose  proceedings,  indeed,  were  then  such  as  to  threaten 
the  dissolution  of  all  civil  society;  see  stat.  21  G.  2.  c.  4. 
which  expired  about  a  twelvemonth  after  the  (then)  war  ;  and 
stat,  33  G.  3.  c.  27*  wrhich  not  only  renders  insurances  on 
French  property  void  during  the  war,  but  also  subjects  the 
offender  to  three  months'  imprisonment,  and  imposes  the  penal- 
ties of  treason  on  all  persons  trading  with  so  perfidious  a  foe. 
Many  strong  and  ingenious  arguments  have,  however,  been 
urged  against  what  is  termed  the  impolicy  of  preventing  such 
insurances.  The  most  forcible  arise  from  the  assertions  that 
the  balance  of  that  trade  has  always  been  found  in  favour  of 
England,  and  that  it  has  been  the  means  of  detecting  many 
of  the  enemy's  plans.  But  as  even  the  advocates  for  this 
measure  allow  that  no  insurance  can  be  made  upon  a  voyage 
to  a  besieged  fort  or  garrison,  with  a  view  of  carrying  assist- 
ance to  them  ;  or  upon  ammunition,  warlike  stores,  or  provi- 
sions ;  surely  the  admitting  of  any  sort  of  insurance,  is  afford- 
ing a  tempting  opening  to  this  which  is  acknowledged  to  be 
dangerous;  and  it  may  be  worthy  the  consideration  of  the 
legislature  to  settle  both  these  points  in  a  permanent  manner. 
See  at  length  on  this  subject,  Park,  c.  12. 

After  the  above  was  written,  the  cases  of  Brandon  v. 
Neshitt,  and  Brhtow  v.  Towers*,  were  determined.  See  6  T.  R. 
23.  25.  By  the  first  of  these  the  Court  of  B.  R.  declared 
tli at  no  action  could  be  maintained  either  by  or  in  favour  of  an 
alien  enemy ;  and  as  a  consequence  of  that  determination,  the 
latter  case  was  decided,  after  a  long  argument,  by  the  positive 
opinion  of  the  court  in  a  very  few  words,  that  the  insurance  of 
an  enemy's  property  is  illegal,  and  no  action  can  be  maintained 
thereon. 

This  question  is  now  for  ever  at  rest  in  the  law  of  England, 
by  the  decision  of  the  Court  of  K,  B.,  upon  a  writ  of  error 
from  the  Common  Pleas,  in  which  it  was  held  by  Lord  Kern/on, 
Grose,  Lawrence,  and  Lc  Blanc,  justices,  that  it  was  a  princi- 


ple of  the  common  law,  that  trading  with  an  enemy,  without 
the  king's  licence,  is  illegal  in  British  subjects.  Potts  v.  Bell, 
8  T.  R.  548,    See  also  1  B.  %  P.  345  ;  1  Hagg.  Adm.  R.  104. 

Though  the  king  may  at  common  law  confer  a  licence  to 
trade  with  an  enemy  on  any  terms,  however  general,  yet 
where  a  qualified  licence  is  granted,  its  conditions  must  be 
strictly  observed. 

Therefore,  where  the  licence  to  trade  was  on  the  express 
condition  that  bond  be  given,  in  such  penalty,  by  such  per- 
sons, and  in  such  manner,  as  the  commissioners  of  the  cus- 
toms shall  direct ;  that  the  goods  shall  be  exported  to  the 
places  proposed,  and  no  other ;  and  that  a  certificate  shall  be 
produced  within  six  months  from  the  British  consul,  or  other 
person  there  described,  that  the  goods  have  been  landed ; 
if  the  bond  be  not  given,  the  licence  is  void,  the  voyage 
illegal,  and  cannot  be  insured,  1  East,  475,  And  see 
4  B.  & A.  184. 

A  licence  having  been  obtained  for  two  vessels,  sailing  under 
any  flag,  to  proceed  from  England  to  Holland,  with  specified 
goods,  to  cruise  from  one  port  of  Holland  to  another,  to  land 
or  lade  part  of  their  cargoes  at  one  or  more  places,  as  might 
be  more  suitable,  and  having  completed  their  cargoes  of  specU 
fled  goods  to  proceed  with  the  same  to  England,  the  licence  to 
be  renewed  on  application  by  the  parties  at  the  return  from 
each  voyage  during  six  months ;  the  exporter  fearing  the  vigi- 
lance of  the  Dutch  government,  where  his  trade  was  contra- 
band, delayed  to  export  until  after  the  expiration  of  sis 
months,  and  then  sailed  and  was  lost :  held,  the  parties  being 
in  this  country,  and  not  applying  for  a  renewed  licence,  the 
adventure  was  not  legalized  by  the  original  licence,  and  an 
assurance  thereon  was  void.    7  Taunton,  468. 

7'  All  insurances  upon  commodities,  the  importation  or  ex- 
portation of  which  is  prohibited  by  law,  are  void ;  and  the 
rule  prevails  in  this  instance  also,  whether  the  underwriter  did 
or  did  not  know  that  the  subject  of  the  insurance  was  a  pro- 
hibited commodity.    Park,  c.  13. 

Upon  the  same  principle  that  voyages  prohibited  by  the 
common  statute,  or  maritime  law,  may  not  be  the  subject  of 
insurance  (see  ante,  6.)  it  is,  that  insurances  are  also  void,  on 
prohibited  or  uncustomed  goods ;  or  if  made  in  any  way  to 
protect  smuggling,  or  to  defraud  the  British  revenue  laws ;  to 
obstruct  the  effect  of  the  navigation  acts  j  or  to  import  or  ex- 
port goods  prohibited  by  royal  proclamation  in  time  of  war ; 
and  goods,  which,  from  their  nature,  are  contraband,  as  arms 
or  ammunition  to  an  enemy,  or  money,  provisions,  or  ships,  ac- 
cording to  peculiar  circumstances.  But  insurances  on  goods, 
the  exportation  or  importation  of  which  are  forbidden  by  the 
laws  of  other  countries,  are  valid. 

If  a  general  insurance  be  effected  on  goods,  part  of  which 
is  of  a  nature  to  make  the  voyage  illegal,  the  policy  is  entirely 
vitiated.  11  East,  502:  2  Camp,  221.  But  it  is  otherwise 
if  no  other  part  of  the  cargo  except  that  illegally  exported 
could  have  been  seized  and  forfeited ;  and  therefore  where 
300  barrels  of  gunpowder  were  exported,  half  of  which  only 
were  licensed,  the  insurance  as  to  the  150  which  were  licensed 
was  held  valid.    6  Taunt.  498 :  4  Taunt.  7<)J. 

As  to  what  are  prohibited  goods,  see  the  last  recent  act  for 
the  management  of  the  customs,  3  and  4  W.  4.  c.  52. 

By  the  S  and  4  W.  4.  c.  $2.  consolidating  the  laws  relating 
to  smuggling,  it  is  enacted  (§  46),  that  persons  insuring,  ot 
otherwise  undertaking  to  deliver  goods  imported  without 
payment  of  duty,  or  any  prohibited  goods,  or  delivering  such 
uncustomed  and  prohibited  goods,  shall  forfeit  500/.,  and  per- 
sons agreeing  to  pay  any  money  for  insurance  of  such  goods, 
or  receiving  the  same,  are  liable  to  a  like  penalty. 

8.  It  is  a  question  not  decided,  whether  in  cases  of  frau* 
dulent  insurance,  where  the  underwriter  has  run  no  risk,  he 
shall  be  liable  to  return  the  premium  :  in  some  equitable  cases, 
where  the  underwriters  have  been  relieved  on  account  of  fraud, 
it  has  been  decreed,  that  the  premium  should  be  returned. 
2  Fern.  206:  2  P.  Wms.  110:  and  see  Burr.  1361.    And  it 
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has  been  laid  down  as  clear  law,  that  if  the  underwriter  has 
been  guilty  of  fraud,  an  action  lies  against  him,  to  recover 
the  premium-  3  Burr.  l^Ot).  On  the  other  hand,  if  the 
fraud  be  on  the  part  of  the  insured,  and  is  notoriously  palpa- 
ble and  gross  in  its  nature,  the  Court  of  B.  R,  will  order  the 
underwriter  to  retain  the  premium.  Park,  c.  10,  cites  Tyler 
v.  Horn* 

When  the  insurance  is  illegal,  and  the  voyage  has  been  per- 
formed, the  premium  cannot  be  recovered  back  ;  for  in  pari  de- 
licto potior  est  conditio  possidentis.  Thus  the  premium  paid 
on  an  illegal  insurance,  to  cover  a  trading  with  an  enemy, 
cannot  be  recovered  back,  though  the  underwriter  cannot  be 
compelled  to  make  good  the  loss.  Vandyck  v.  Hewitt, 
1  East,  96.  And  see  3  B.  %  P.  35 ;  7  East,  449:  12  East,  296. 

So  when  a  policy  is  void  as  a  wager  policy  under  stat. 
J  9  G.  2.  c.  37.  though  the  ship  arrive  safe,  the  underwriter 
may  retain  the  premium.  Lorvnj  v.  Bourdieu,  Dougl.  468, 
And  so  he  may  in  the  case  of  a  re-assurance  void,  by  the 
same  statute.  3  Term  Rep.  266.  And  see  Rouih  v.  Thomp* 
son,  1 1  East,  428. 

In  general,  when  property  has  been  insured  to  a  larger 
amount  than  the  real  value.,  the  overplus  premium,  or  if  goods 
are  insured  to  come  in  certain  ships  from  abroad,  but  are  not 
in  fact  shipped,  the  whole  premium  shall  be  returned.  If  the 
ship  be  arrived  before  the  policy  is  made,  the  insurer  being 
apprised  of  it,  and  the  insured  being  ignorant  of  it,  he  is  en- 
titled to  have  his  premium  restored  on  the  ground  of  fraud : 
but  if  both  parties  are  ignorant  of  the  arrival,  and  the  policy 
be  lost  or  not  lost,  it  seems  the  underwriter  ought  to  retain  it, 
as  if  the  ship  had  been  lost  at  the  time  of  underwriting,  he 
would  have  been  liable  to  pay  the  amount  of  his  subscription. 
Clauses  are  frequently  inserted  by  the  parties,  that  upon  the 
happening  of  a  certain  event,  there  shall  be  a  return  of 
premium.  These  clauses  have  a  binding  operation  on  the 
parties,  and  the  construction  of  them  is  a  matter  for  the 
court,  and  not  for  the  jury  to  determine.  In  short,  if  the 
ship,  or  property  insured,  was  never  brought  within  the  terms 
of  the  contract*  so  that  the  insurer  never  ran  any  risk, 
the  premium  must  be  returned.  Park,  c.  19'  see  3  Burr, 
]240:  Cowp.  66S :  1  Show.  156 :  DougL  (255.)  268  :  Simon  v. 
BoydelL 

Two  rules  are  solemnly  established,  1st,  that  whether  the 
cause  of  the  risk  not  being  run  is  attributable  to  the  fault, 
will,  or  pleasure  of  tbe  insured,  the  premium  is  to  be  returned. 
Coup.  ()6'8.  And,  Sndly,  where  the  contract  is  entire,  whe- 
ther for  a  specified  time,  or  for  a  voyage,  and  the  risk  is  once 
commenced,  and  there  is  no  contingency  on  which  the  risk 
is  to  end  at  any  immediate  period,  there  shall  be  no  appor- 
tionment or  return  of  premium  afterwards.  Hence,  in  cases 
of  deviation,  though  the  underwriter  is  discharged,  he  shall 
retain  the  premium.  So  in  eases  of  insurance  for  twelve 
months,  where  the  loss  happens  in  two ;  even  though  the 
premium  is  calculated  at  so  much  per  month  :  likewise  where 
different  ports  are  mentioned  in  the  course  of  an  outward  or 
homeward  bound  voyage,  and  the  ship  is  lost  before  setting 
out  on  her  return ;  in  all  these  cases  also  the  premium  shall 
be  retained.  See  Cowp.  666 :  Loraine  v.  Thamlinson,  Doug. 
(564.)  584:  Bermon  v.  Woodbridge,  DougL  (751.)  780.  But 
it  is  otherwise  if  the  jury  find  an  express  usage  upon  the 
subject  of  return  of  premium  ;  and,  indeed,  it  seems  that  there 
has  never  been  an  apportionment,  unless  there  be  something 
like  an  usage  found  to  direct  the  judgment  of  the  court. 
But  if  there  are  twTo  distinct  points  of  time,  or,  in  effect, 
two  voyages,  either  in  the  contemplation  of  the  parties,  or 
by  the  usage  of  trade,  and  only  one  of  the  two  voyages 
was  made,  the  premium  shall  be  returned  on  the  other,  though 
both  are  contained  in  one  policy.  3  Burr.  1237  :  1  Black. 
Rep.  SIS.  See  Park,  c.  19.  for  a  fuller  discussion  of  the 
subject. 

Policy  on  the  Ceres  u  at  and  from  Oporto  to  Lynn,  with 
liberty  to  touch  any  ports  on  the  coast  of  Portugal  to  join 


convoy,  particularly  at  Lisbon,  at  twelve  guineas  per  cent,  to 
return  67.  if  she  sail  with  convoy  to  the  coast  of  Portugal,  and 
arrive :  "  the  Ceres  sailed  from  Oporto  With  a  sloop  and  cutter 
appointed  to  protect  the  trade  of  that  place  to  Lisbon,  from 
whence  it  was  to  proceed  writh  the  Lisbon  trade  under  a  larger 
convoy  of  England  ;  in  the  way  from  Oporto  to  Lisbon  the 
fleet  was  dispersed  by  a  storm,  and  the  Ceres,  judging  it  for 
j  the  best,  run  for  England,  and  arrived:  held,  that  the  insured 
was  entitled  to  a  return  of  premium.  Audlvy  v.  P>ni]\  2  Bos, 
Sf  Pull.  ML    See  also  7  T.  R.  421. 

So  where  the  words  were,  "  if  she  depart  with  convoy  from 
Portugal,  and  arrive."    Everard  v.  Holimgworlh,  ib.  in  notes. 

If  a  policy  be  effected  on  a  foreign  built  ship,  British  owned 
(which  not  being  required  to  be  registered,  may  sail  without 
convoy),  it  is  not  incumbent  on  the  assured  to  communicate  to 
the  underwriter,  at  the  time  of  making  the  policy,  the  circum- 
stance of  her  being  foreign  built.  L.  v.  Dufj)  %  Bos.  tSj*  Pull. 
209. 

In  an  action  on  a  policy  of  insurance  with  a  count  for  money 
had  and  received,  if  the  defendant  pay  no  money  into  court, 
but  establish,  as  a  defence,  that  the  risk  never  commenced,  tin 
plaintiff*  is  entitled  to  a  verdict  for  the  premium,  though  jio 
demand  of  premium  was  made  by  his  counsel  in  opening  bis 
ease.    %  Bos.  #  Pull.  330. 

The  captors  of  a  ship,  seized  as  prize,  arc  not  entitled  to  a 
return  of  premium  (paid  for  insurance)  although  it  be  after- 
wards adjudged  to  be  no  prize,  and  restitution  be  awarded  to 
the  owners  by  the  Court  of  Admiralty.    8  T.  R.  154. 

The  assured  were  held  not  entitled  to  a  return  of  premium, 
upon  a  policy  at  and  from  a  place  within  the  limits  of  tbe 
South  Sea  Company  Charter,  the  ship  being  without  a  licence 
from  the  South  Sea  Company  at  the  commencement  of  the  risk, 
and  up  to  the  time  of  her  loss,  although  the  assured  procured 
a  licence  as  soon  as  they  could,  and  before  they  knew  of  her 
loss,  and  the  licence  was  made  to  relate  to  a  time  antecedent 
to  the  loss.  Corvie  el  al.  v.  Barber,  Term  Rep*  East,  55  G.  3. 
c.  16. 

Where  a  licence  wras  obtained  and  insurance  effected  from 
Riga  to  Hull,  on  goods  the  produce  of  Russia,  on  board  a 
Swedish  ship,  but  the  ship  sailed  three  days  before  the  letter, 
directing  the  licence  to  be  obtained,  reached  the  agent,  the 
letter  having  been  delayed  by  contrary  winds  beyond  the  usual 
time,  and  the  licence  was  obtained  two  days  afterwards,  and 
the  insurance  effected  subsequently  to  that ;  held,  that  though 
the  voyage  was  in  its  inception  illegal,  being  contrary  to 
12  Car.  2.  c.  18.  §  8.  (now  repealed  by  3  G.  4.  c.  42.  §  3.) 
nevertheless  the  assured  might  recover  back  (he  premium. 
5  M.  Sf  8.  122. 

As  to  the  registration  of  vessels,  sec  the  3  and  4  W.  4.  c.  55. 
and  tit.  Ships. 

IV.  Bottomn/  (or  bottomree)  is  a  contract  by  which  the 
owner  of  a  ship  borrows  money  to  enable  him  to  carry  on  the 
voyage,  and  pledges  the  keel  or  bottom  of  the  ship,  as  a  security 
for  the  payment ;  in  which  case  it  is  understood,  that  if  the  ship 
be  lost  the  lender  loses  all  his  whole  money ;  but  if  it  return 
in  safety,  then  he  shall  receive  back  his  principal,  and  also  the 
premium  or  interest  agreed  upon,  however  it  may  exceed  the 
legal  rate  of  interest.  And  this  is  allowed  to  be  a  valid  con- 
tract in  all  trading  nations  for  the  benefit  of  commerce,  and  by 
reason  of  the  extraordinay  hazard  run  by  the  lender :  and  in 
this  case  the  ship  and  tackle,  if  brought  home,  are  answerable 
(as  well  as  the  person  of  the  borrower)  for  the  money  lent. 
But  if  the  loan  is  not  upon  the  vessel,  but  upon  the  goods  and 
merchandize,  which  must  necessarily  be  sold  or  exchanged  in 
the  course  of  the  voyage,  then  only  the  borrower,  personally, 
is  bound  to  answer  the  contract ;  who  therefore,  in  this  case, 
is  said  to  take  up  money  at  Respondentia.  It  may  be  added, 
that  in  a  loan  upon  bottomry,  the  lender  runs  no  risk,  though 
the  goods  should  be  lost ;  and  on  respondentia,  the  lender  must 
be  paid  his  principal  and  interest,  though  the  ship  perish,  pro- 
5  B  « 
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vided  the  goods  are  safe.  In  this  consists  the  chief  difference 
between  bottomry  and  respondentia ;  in  most  other  respects 
they  are  the  same.    2  Comm.  4.57?  458  :  Park,  c.  21. 

There  is  a  third  kind  of  contract,  included  in  these  terms, 
for  the  repayment  of  money  borrowed,  not  on  the  ship  mid 
goods  only,  but  on  the  mere  hazard  of  the  voyage  itself :  as 
when  a  man  lends  a  merchant  1000/.  to  be  employed  in  a 
beneficial  trade,  with  condition  to  be  repaid  with  extraordinary 
interest,  in  case  a  certain  voyage  be  safely  performed  ;  which 
kind  of  agreement  is  sometimes  called  fcenus  naulicum  ;  and 
sometimes  unit r a  maritima.  But  as  this  gave  an  opening  for 
usurious  and  gaming  contracts,  especially  upon  long  voyages, 
it  was  enacted  by  stat.  19  G.  2.  c.  37-  that  all  monies  lent  on 
bottomry  or  respondentia,  or  vessels  bound  to  or  from  the  East 
Indies,  shall  be  expressly  lent  only  upon  the  ship,  or  upon  the 
merchandize  ;  that  the  lender  shall  have  the  benefit  of  salvage  ; 
and  that  if  the  borrower  litis  not  on  board  effects  to  the  value 
of  the  sum  borrowed,  he  shall  be  responsible  to  the  lender,  for 
so  much  of  the  principal  as  hath  not  been  laid  out,  with  legal 
interest,  and  all  other  charges,  though  the  ship  and  merchan- 
dize be  totally  lost.    See  Parky  c.  21. 

This  statute  has  entirely  put  an  end  to  that  species  of  con- 
tract which  arose  from  a  loan  upon  the  mere  voyage  itself, 
as  far  only  as  relates  to  India  voyages;  but  these  loans  may 
still  be  made  in  all  other  cases,  at  the  common  law,  except  in 
the  following  instance,  which  is  another  statute  prohibition. 
The  stat.  7  G.  I.e.  21.  §  2.  declares,  that  all  contracts  made  or 
entered  into  by  any  of  his  Majesty's  subjects,  or  any  person  in 
trust  for  them,  for  or  upon  the  loan  of  any  monies  by  way  of 
bottomry,  or  any  ship  or  ships  in  the  service  of  foreigners,  and 
bound  or  designed  to  trade  in  the  East  Indies,  or  places  beyond 
the  Cape  of  Good  Hope  (mentioned  in  the  statutes  relating  to 
the  English  East  India  Company),  shall  be  null  and  void. 
This  act,  it  should  seem,  does  not  prevent  the  lending  money 
on  bottomry,  on  foreign  ships  trading,  from  their  own  country, 
to  their  settlements  in  the  East  Indies.  The  purpose  of  the 
statute  was  only  to  prevent  the  people  of  this  country  from 
trading  to  the  British  settlements  in  India  under  foreign  com- 
missions; and  to  encourage  the  lawful  trade  thereto.  It  seems 
to  be  allowed  that  an  American  ship,  since  the  declaration  of 
American  independency,  is  a  foreign  ship  within  the  meaning 
of  this  statute.    Sec  Park,  c.  21. 

Bottomry  is  a  contract  of  more  antiquity  than  that  of  insur- 
ance, and  arose  from  the  power  given  to  the  master  of  a  ship, 
to  hypothecate  the  ship  and  goods  for  necessaries  in  a  foreign 
country.  But  this  origin  of  bottomry  has  been  doubted.  See 
Abbot  on  Shipping,  118.  The  ship  must  be  abroad,  and  in  a 
state  of  necessity,  to  justify  such  an  act  of  the  master.  See 
Moor,  918:  Hob.  lh  See  Justin  v.  Ballam,  and  case  of  the 
ship  Gratitude,  3  vol  Rob.  Ad.  Rep.  240:  Salic.  34:  Park, 
cap*  21 , 

The  contract  is  usually  by  bond  or  bill  of  sale ;  3  T.  R.  267- 
270  ;  and  may  be  executed  either  by  the  owner  or  by  the 
master  in  his  behalf  in  foreign  parts.  But  in  the  case  of  a 
contract  of  this  nature  by  the  owner  in  this  country,  the  lender 
has  not  the  same  convenient  and  advantageous  remedy  by  suit 
in  the  Admiralty  against  the  ship,  as  in  the  case  of  hypotheca- 
tion for  necessaries  by  the  master  in  a  foreign  port.  2  Lord  R. 
983:  4f  East,  319:  3  T.  R.  %6d.  Where  there  are  several 
hypothecation  bonds,  the  last  in  date  is  preferred,  for  it  was 
the  means  of  the  security  of  the  whole.    Dodson,  204. 

The  principle  upon  which  bottomry  is  allowed  is,  that  the 
lender  runs  the  risk  of  losing  his  principal  and  interest :  and 
therefore  it  is  no  usurv  to  take  more  than  the  legal  rate.  See 
g  Vm  148. 154:  Cro.Jac.  208.  508  :  Ilardr.  418  :  I  Sid.  27  : 
1  Lev.  54 :  1  Eq*  Abr.  372.  But  if  a  contract  were  made  by 
colour  of  bottomry,  in  order  to  evade  the  statute  against  usury, 
it  would  then  beusurious.  2  Fes.  146.  And  as  the  hazard  to  be 
run  is  the  very  basis  and  foundation  of  this  contract,  it  follows, 
that  if  the  risk  be  not  run,  the  lender  is  not  entitled  to  the 
extraordinary  premium.    1  V cm.  263. 


The  risks  to  which  the  lender  exposes  himself  are  generally 
mentioned  in  the  condition  of  the  bond,  and  are  nearly  the 
same  as  those  against  which  the  underwriter,  in  a  policy  of 
insurance,  undertakes  to  indemnify.  It  has  been  determined, 
that  piracy  is  one  of  the  risks.  Comb.  56.  And  if  a  loss  by 
capture  happen,  the  lender  cannot  recover  against  the  borrower *: 
but  this  does  not  mean  a  temporary  taking,  but  such  as  occa- 
sions a  total  loss.  Therefore,  where  a  ship  was  taken  and 
detained  for  a  short  time,  and  yet  arrived  at  the  port  of  destina- 
tion within  the  time  limited,  it  was  held,  that  the  bond  was 
not  forfeited,  and  the  obligee  may  recover,  Joyce  v.  William- 
son,  Park,  c.  21.  In  the  same  case  it  was  also  settled,  that  a 
lender  on  bottomry,  or  at  respondentia,  is  neither  entitled  to 
the  benefit  of  salvage,  nor  liable  to  contribute  in  case  of 
general  average ;  for  which  reason  the  stat.  1 9  G,  2.  c.  37. 
above  mentioned,  contains  a  positive  provision  to  allow  the 
benefit  of  salvage  in  the  cases  there  mentioned.  If,  however,  a 
man  insure  respondentia  interest  on  a  foreign  ship,  and  be 
obliged  to  contribute  to  an  average  loss,  by  the  laws  of  her 
country,  English  underwriters  are  bound  to  indemnify,  U  al- 
pole  v.  Etrcr,  Park,  c*  2 1 . 

The  loss  within  the  meaning  of  a  bottomry  bond  must  be  a 
total,  not  a  constructive  loss.  1  M.  Sr  S.  30  :  S\  C.  1  Marsh, 
754.  Nor  of  course  a  loss  from  any  internal  defect  in  the 
vessel.  So,  if  the  ship  be  lost  by  a  wilful  deviation  from  the 
track  of  the  voyage,  the  event  has  not  happened,  upon  which 
the  borrower  was  to  be  discharged  from  his  obligation  ;  as  she 
was  not  lost  by  a  peril  to  which  the  lender  agreed  to  make 
himself  liable.    Skin.  152,345:  Holt.  126:  1  Eq.  Abr.37&: 

2  Ch.  Ca.  130.  And,  indeed,  it  is  generally  expressly  pro- 
vided against  in  the  bond. 

If  the  borrower  becomes  bankrupt  after  the  loan  of  the 
money,  and  before  the  event  happens  which  entitles  the  lender 
to  repayment,  the  lender  may  prove  his  debt  under  the  com- 
mission, after  the  contingency  shall  have  happened;  as  if  the 
event  had  actually  happened  before  the  commission  of  bank- 
ruptcy issued.  Stat.  19  G.  2.  c.  32.  §  2.  See  this  Diet.  tit. 
Bankrupt. 

Bottomry  and  respondentia  may  be  insured,  provided  it  be 
specified  in  the  policy  to  be  such  interest.  And  by  the  19  G.Z. 
c.  37.  the  tender  alone  can  make  such  insurance ;  and  the  bor* 
rower  can  only  insure  the  surplus  value  of  the  goods  over  and 
above  the  money  borrowed.  But  money  expended  by  the  captain 
for  the  use  of  the  ship,  and  for  which  respondentia  interest  is 
charged,  may  be  recovered  under  an  insurance  on  goods,  specie, 
and  effects,  provided  it  is  sanctioned  by  the  usage  of  trade.  See 

3  Burr.  1394:  1  Black.  Rep.  405:  and  Gregory  v.  Christie, 
Park,  c.  I.  p.  11.  Finally,  where  a  person  insures  a  bottomry 
interest,  and  recovers  upon  the  bond,  he  cannot  also  recover 
upon  the  policy.    Park,  c.  31.  p.  428. 

For  forms  of  a  bottomry  bond  or  bill,  see  Abbot  on  Shipping. 
Appendix. 

Form  of  a  Respondentia  Bond. 

KNOW  all  men  by  these  presents,  that  I,  A.  B.  of, 
am  held  and  firmly  bound  to  C.  D.  of,  §c.  in  the  sum 
or  penult!/  of  1000/.  of  good  and  lawful  money  of  Great 
Britain,  to  be  paid  to  the  said  C  D.  or  to  his  certain 
attorney,  executors,  administrators,  or  assigns ;  for 
which  payment,  well  and  truly  to  be  made,  I  bind 
myself]  my  heirs,  executors,  and  administrators,  t  firmly 
by  these  presents,  sealed  with  my  seal  Dated  this 
day  of  in  the  M?ar  $ 

the  reign  of  our  'Sovereign  Lord  George  the  Third,  by 
the  Grace  of  God,  of  Great  Britain,  France,  and  Ire- 
land, King,  Defender  of the  Faith,  and  so  forth,  and  in 
the  year  of  our  Lord  one  thousand  seven  hundred  and 
ninety  four. 
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The  Condition  of  the  above-written  obligation  is  such,  that 
whereas  the  above-named  C  D.  hath,  on  I  he  day  of  the  date 
above-  written,  lent  unto  the  above-bounden  A,  B,  the  sum  of 
500/.  upon  merchandizes  and  effects,  to  that  value,  laden  or  to 
be  laden,  on  board  the  good  ship  or  vessel,  called  the 
of  the  burden  of  ions,  or  thereabouts,  now  in  t  he  river 

Thames,  whereof  E.  F.  is  commander.  If  the  said  ship  or 
vessel  do  and  shall,  with  all  convenient  speed,  proceed  and  sail 
from,  and  out  of  the  said  river  of  Thame* ,  on  a  voyage  to  any 
ports  or  places  in  the  East  Indies,  China,  Persia,  or  risen- hen' 
fcyond  the  Cape  of  Good  Hope,  and  J  ram  thence  do  and  shall 
sail  and  return  unto  the  said  river  of  Thames,  at  or  before  the 
end  ami  expiration  of  thirty-six  calendar  months,  to  be  accounted 
from  the  day  of  the  date  above-written,  and  that  without  devia- 
tion {the  dangers  and  casualties  of  the  seas  excepted) :  And  if 
the  above-bound  en  A.  B.,  his  heirs,  executors,  or  administra- 
tes, do  and  shall  within  —  dans  next  after  the  said  ship  or 
vessel  shall  be  arrived  in  the  said  river  of  Thames,  from  the 
said  voyage,  or  at  the  end  and  expiration  of  the  said  thirty-six 
calendar  months,  to  be  accounted  as  aforesaid  [which  of  the  said 
times  shall Jirst  and  next  happen),  well  and  truly  pay,  or  cause 
to  be  paid,  unto  the  above-named  C.  IX,  his  executors,  adminis- 
trators, or  assigns,  the  sum  of  BOOL  of  lawful  money  of  Great 
Britain,  together  with  —  pounds  of  like  money,  hy  the  calendar 
mouth,  and  so  proportionally  for  a  greater  or  lesser  time  than 
a  calendar  month,  for  all  such  lime,  and  so  many  calendar 
wonths,  as  shall  be  elapsed  and  run  Old  of  the  said  thirty-six 
calendar  months,  over  and  above  twenty  calendar  months,  to  be 
accounted  as  from  the  day  of  the  date  above  written  ;  or,  if  in 
the  said  voyage,  and  within  the  said  thirty -six  calendar  months, 
to  be  accounted  as  aforesaid,  an  utter  loss  of  the  said  ship  or 
vessel,  hy  fire,  enemies,  men  of  war,  or  any  other  casualties, 
shall  unavoidably  happen  ;  and  the  above-bound  A.  B.  his  heirs, 
executors,  or  administrators,  do  and  shall,  within  six  months 
next  after  the  toss,  pay  and  satisfy  to  the  said  C.  D*  his  exe-  i 
cutors,  administrators,  or  assigns,  a  just  and  proportional  \ 
average  on  all  goods  and  effects  which  the  said  A,  B,  carried 
from  England  on  board  the  said  ship  or  vessel,  and  on  all  other  \ 
the  goods  and  effects  of  the  said  A.  B.  which  he  shall  acquire  j 
during  the  said  voyage,  and  which  shall  not  be  unavoidably 
last :  Then  the  abovc-tvritten  obligation  to  be  void,  and  of  no 
effect,  or  else  to  stand  in  full  force  and  virtue. 

Sealed  and  delivered  (being  first  1  A.  B. 

duly  stamped)  in  the  presence  of  J 

V*  Insurance  rrox  Life  is  a  contract  by  which  the  in- 
surers, for  a  certain  gross  sum,  or,  as  is  more  usual,  for  an 
annual  payment  proportionate  to  the  age,  health,  and  profes- 
sion of  the  person  whose  life  is  the  object  of  the  in su ranee , 
engage  to  pay  the  person  for  whose  benefit  the  insurance  is 
effected,  or  the  personal  representatives  of  the  party  insuring, 
as  the  case  may  be ;  either  a  stipulated  sum,  or  an  annuity, 
upon  the  death  of  the  party  insured  whenever  it  may  happen, 
if  the  insurance  be  made  for  the  whole  term  of  life,  or  if  the 
insurance  be  for  a  limited  period.  In  case  of  his  death  within 
such  period. 

These  contracts  have  been  found  to  be  attended  with  so 
many  advantages,  to  persons  whose  incomes  might  otherwise 
determine  with  their  own  lives,  or  those  of  others,  that  a 
society  obtained  a  charter  from  Queen  Anne  for  the  purpose  of 
granting  such  annuities,  and  still  subsists,  under  the  name  of 
Uit  Amicable  Society  for  a  Perpetual  Assurance  Office.  A 
similar  society  is  established,  by  deed  inrolled  in  the  Court  of 
King's  Bench,  at  Westminster,  called  Society  for  Equitable 
Assurances  on  Lives  and  Survivorships.  The  t  wo  companies  of 
The  Royal  Exchange  and  London  Assurance  also  obtained  a 
charter  for  the  same  puqwse :  and  by  stat.  3;i  G,  3,  c.  11-  the 
two  companies  of  The  Royal  Exchange  Assurance  for  insur- 
ing of  ships,  and  for  insuring  houses,  &e.  against  fire,  are 
authorised  to  grant  annuities  for  lives  or  on  survivorship ;  and 


are  incorporated,  for  that  purpose,  by  the  name  of  The  Royal 
Exchange  Assurance  Annuity  Company,  Private  underwriters 
may  also  enter  into  policies  of  this  nature,  if  an  insured  chooses 
to  trust  to  their  single  security. 

To  avoid  the  iniquitous  gambling  which  had  begun  to  take 
place  upon  this,  as  well  as  on  other  insurances,  the  stat.  1-4  G.  $m 
c.  4-8.  provides,  that  "  no  insurance  shall  be  made  on  the  life 
or  lives  of  any  person  or  persons,  wherein  the  person  for  whose 
use  the  policy  is  made,  shall  have  no  interest,  or  by  way  of 
gaming,  or  wagering,  but  such  insurance  shall  be  null  and  void/* 
And,  in  order  more  effectually  to  guard  against  any  imposition 
or  fraud,  and  to  be  the  better  able  to  ascertain  what  the 
interest  of  the  person  entitled  to  the  benefit  of  the  insurance 
really  is,  it  is  further  enacted,  by  the  same  statute,  "  that  it 
shall  not  be  lawful  to  make  any  policy  or  policies,  on  the  life 
or  lives  of  any  person  or  persons,  or  other  event  or  event?, 
without  inserting  in  such  policy  or  policies,  the  person's  name 
interested  therein,  or  for  whose  use  or  benefit,  or  on  whose 
account  such  policy  is  so  made  or  under- writ  ten.  And  that  in 
all  cases  where  the  insured  has  an  interest  in  such  life  or  lives, 
event  or  events,  no  greater  sum  shall  be  recovered  or  received 
from  the  insurer,  than  the  amount  or  value  of  the  interest  of 
the  insured  in  such  life  or  other  event." 

On  this  statute  it  has  been  determined,  that  the  holder  of 
a  note  for  money  won  at  play,  has  not  an  insurable  interest 
in  the  life  of  the  maker  of  the  note*  Dwyer  v.  Edie,  Park, 
432. 

But  a  creditor  has  such  an  interest  in  the  life  of  his  debtor, 
that  he  may  insure  it,  and  recover  upon  the  policy.  See 
Anderson  w  Edie,  B.  R,  sittings  in  Trinity  Terrn,  1795  : 
Parle,  4>S2 ;  wrherein  Lord  Kenyan  said,  "  that  it  was  singular 
that  this  question  had  never  been  directly  decided  before*  That 
a  creditor  had  certainly  an  interest  in  the  life  of  his  debtor  ;  the 
means  by  which  he  was  to  be  satisfied  may  materially  depend 
upon  it,  and  at  all  events  the  death  must  in  all  cases  in  some 
degree  lessen  the  security."  See  also  Tidsivell  v.  Angerstein, 
Peak's  N,  P.  cases,  151. 

But  this  being  a  contract  of  indemnity,  if  the  debt  is  in  any 
way  paid,  the  assured  cannot  recover  on  the  policy  :  resolved  in 
a  case  of  assurance  on  the  life  of  Mr,  Pitt,  whose  debts  were 
paid  by  parliament.    [)  East,  72. 

To  render  a  policy  valid  within  the  1?  O,  3.  c,  48.  a 
pecuniary  interest  is  necessary ;  and  it  was  therefore  held,  that 
a  policy  effected  by  a  father  on  the  life  of  his  son,  in  which  he 
had  no  pecuniary  interest,  wTas  void.    10  B.  cy  C\  72  k 

The  above  decision  is  said  to  have  created  considerable 
alarm,  and  it  was  stated  in  court  during  the  trial,  that  policies 
like  the  one  in  question  had  been  effected  to  the  amount  of 
half  a  million.    See  Law  Mag*  4  vol.  372, 

The  general  rules  and  maxims  which  govern  insurances  in 
general,  and  on  which  so  much  has  already  been  said,  apply 
also  to  this  species  of  them.  The  following  are  such  as  relate 
more  directly  to  the  contract  now  immediately  in  question : 

As  to  the  risk. — In  a  life-insurance  the  insurer  undertakes 
to  answer  for  all  those  accidents  to  which  the  life  of  man  is  ex- 
posed, except  suicide,  or  the  hand  of  justice.  The  death  must 
happen  within  the  time  limited  hy  the  policy,  otherwise  the  in- 
surersare  discharged:  and  though  a  man  receives  a  mortal  wound 
during  the  existence  of  the  policy,  if  he  does  not  in  fact  die  till 
after  the  expiration  of  it,  the  insurers  are  not  liable*  See 
IVitles  opinion  in  I  Y\  It  252.  But  if  a  man  whose  life  is 
insured  goes  to  sea,  and  the  ship  in  which  he  sailed  is  never 
heard  of  afterwards,  the  quest  it  u  whether  he  did  or  did  not 
die  within  the  time  insured,  is  a  fact  for  the  jury  to  ascertain 
from  the  circumstances.    Patterson  v.  Black,  Park,  433. 

A  policy  was  made  for  one  year  from  the  day  of  the  date 
thereof:  the  policy  was  dated  September  l(v J?-  The  person 
died  on  September  3,  l69S,  about  one  o'clock  in  the  morning, 
and  the  insurer  was  held  liable.  2  Salk.  6'25  :  1  Ld.  Raynt. 
480.    To  prevent  disputes,  it  is  now  usual  to  insert  in  the 
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policy  the  words,  the  ^firsi  and  last  days  included.  Park, 

With  respect  to  the  loss. — This  sort  of  policy  being  on  the 
life  or  death  of  a  man,  does  not  admit  of  the  distinction  between 
total  and  partial  losses.    Park,  434, 

Fraud  equally  vitiates  policies  on  lives,  as  it  does  those  in 
marine  insurances.  Pr.  Ch-  20  :  2  Vern.  206.  But  where 
there  is  a  warranty  that  the  person  is  in  good  health,  it  is  suffi- 
cient that  he  be  in  a  reasonable  good  state  of  health  :  for  it 
can  never  mean  that  he  is  free  from  the  seeds  of  disorder.  And 
even  if  the  person,  whose  life  was  insured,  laboured  under  a 
particular  infirmity ;  if  it  be  proved  by  medical  men.  that  in 
their  judgment,  it  did  not  at  all  contribute  to  his  death,  the 
warranty  of  health  has  been  fully  complied  with,  and  the  in- 
surer is  liable.    1  Black.  Rep.  312  :  Park.  432,  43 [). 

The  conditions  of  a  life  insurance  required  a  declaration  of 
the  state  of  the  health  of  the  assured,  and  the  policy  was  to  be 
?  a  lid,  only  if  the  statement  were  free  from  misrepresentation 
and  reservation :  the  declaration  described  the  assured  as  resi- 
dent at  Fisher  ton  Anger ;  she  was  then  a  prisoner  in  the 
county  gaol  there :  held,  that  it  was  a  question  for  the  jury, 
whether  the  imprisonment  were  a  material  fact,  and  ought  to 
lie  communicated.    6  Taunt.  186", 

Ir  is  the  duty  of  a  party  effecting  an  insurance  on  life  or 
property  to  communicate  to  the  insurer  all  material  facts 
within  his  knowledge,  touching  the  subject-matter  of  insurance; 
and  it  is  a  question  for  the  jury,  whether  any  particular  fact 
was  or  was  not  material.  8  Barn.  §  C.  5S6 :  4  Bing.  60 : 
5  Bing.  503.  If  a  policy  is  void  at  the  time  of  the  insured's 
death,  no  payment  by  any  person  after  his  decease  can  revive 
it.  Thue,  where,  by  the  rules  of  the  society,  the  insured  might 
(if  the  quarterly  premium  was  left  unpaid  for  fifteen  days), 
within  six  months,  on  certain  terms,  revive  the  policy,  and  the 
insured  died  five  days  after  a  quarterly  payment  became  due., 
it  was  held,  that  his  executor  could  not,  by  paying  the  a r rear, 
revive  the  policy.    12  East,  183  :  3  Camp.  ]34. 

We  have  already  seen  (ante,  III.  8.)  that  when  the  risk  is 
entire,  and  is  once  begun,  there  shall  be  no  apportionment  of 
premium :  if,  therefore,  the  person  whose  life  was  insured, 
should  commit  suicide,  or  be  put  to  death  by  the  hands  of 
justice,  the  next  day  after  the  risk  commence^  there  won  Id  be 
no  return  of  premium.    See  Tyrie  v.  Fletcher,  Comp.  66<). 

A  policy  of  insurance  upon  a  life  (effected  by  the  Amicable 
Society)  did  not  contain  any  provision  for  avoiding  the  policy 
in  case  the  insured  should  suffer  by  the  hands  of  justice.  It 
was  held,  that  the  obligation  to  pay  did  not  determine,  merely 
because  the  conduct  of  the  party  insured  produced  the  evil ; 
even  though  such  conduct  was  against  the  criminal  law  of  the 
country.  To  avoid  the  obligation,  the  act  must  be  done  frau- 
dulently for  the  very  purpose  of  producing  the  event.  3  Russ, 
350. 

VI.  Insurance  against  Fire  is  a  contract  by  which  the 
insurer  undertakes,  in  consideration  of  the  premium,  to  in- 
demnify the  insured  against  all  losses  which  he  may  sustain  in 
his  house,  or  goods,  by  means  of  fire,  within  the  time  limited 
in  the  policy.  V  arious  offices  have  been  instituted  for  these 
kinds  of  insurances:  some  established  by  the  royal  charter, 
others  by  deed  in  rolled,  and  others  which  give  security  on 
land  for  the  payment  of  losses.  Some  are  called  Contribution 
Societies,  in  which  every  person  insured  becomes  a  member 
or  proprietor  participating  in  profit  and  loss.  Such  arc  the 
Hand  in  Hand,  and  the  Westminster  Fire  Office  for  the  in- 
surance of  goods  and  buildings ;  and  the  Union  Fire  Office  for 
the  insurance  of  goods.  The  other  companies  insure  both 
houses  and  goods  at  their  own  risk.  Of  these  the  principal 
are  the  Loo  don  and  Royal  Exchange  Assurance  corporations, 
the  Sun,  the  Phoenix,  the  British  ;  and  there  are  numbers  of 
other  offices  recently  established  for  this  branch  of  insurance. 

The  rules  by  which  these  societies  are  governed  are  drawn 


up  by  their  own  managers,  and  a  copy  given  to  every  person 
at  the  time  he  insures ;  so  that  by  his  acquiescence  he  submiu 
to  their  proposals,  and  is  full  apprised  of  those  rules,  upon  the 
compliance  or  non-compliance  with  which  he  will  or  will  not 
be  entitled  to  an  indemnity.  There  are  not,  therefore,  many 
cases  on  the  subject,  in  our  law  books.  The  following  are  the 
most  requisite  to  be  noticed : — 

The  London  Assurance  Company  insert  a  clause  in  their 
proposals,  by  which  they  declare,  that  they  will  not  hold  them* 
selves  liable  for  any  damage  by  lire  occasioned  by  any  invasion, 
foreign  enemy,  or  any  military  or  usurped  power  whatever. 
Under  this  proviso  it  has  been  held,  that  the  insurers  were  not 
exempted  from,  but  liable  to  make  good,  a  loss  by  fire  occa- 
sioned by  a  mob,  which  arose  under  pretext  of  the  high  price 
of  provisions,  and  burned  down  the  plaintiff's  malting  house, 
2  Wills.  363. 

The  Hun  Fire  Office,  in  addition  to  the  above  words,  adds, 
civil  commotion.  It  was  held,  that  under  these  latter  words 
the  company  were  exempt  from,  and  not  liable  to  satisfy,  losses 
occasioned  by  rioters,  who  rose  in  the  year  1780,  to  compel 
the  repeal  of  a  statute  which  had  passed  in  favour  of  the 
Roman  Catholics.    Langdale  v.  Mason,  Park,  c.  23. 

When  a  loss  happens  the  insured  is  bound  by  the  proposals 
of  most  of  the  societies,  and  ought,  in  all  cases,  to  give  imme- 
diate notice  of  the  loss,  and  as  particular  an  account  of  the 
value,  &c,  as  the  nature  of  the  case  will  admit.  He  must  also 
produce  a  certificate  of  the  minister  and  churchwardens  as  to 
his  character,  and  their  belief  of  the  loss  sustained,  and  the 
truth  of  what  he  advances,    Pa?rk,  448, 

If  a  policy  of  insurance  from  fire  refer  to  certain  printed 
proposals,  the  proposals  will  be  considered  as  part  of  the  policy. 
6  T.  R.110. 

Insurance  "  against  all  the  damages  which  the  plaintiffs 
should  sufier  by  fire,  on  stock  and  utensils  in  their  regular 
built  sugar  house,"  does  not  extend  to  damage  done  to  the 
sugar  by  the  heat  of  the  usual  fires  employed  in  refining,  being 
accumulated  by  the  mismanagement  of  plaintiff's,  who  inad- 
vertently kept  the  top  of  their  chimney  closed.    6  Taunt.  4.36. 

By  the  proposals  of  the  Phvenix  Company  it  is  stipulated, 
that  <c  persons  insured  shall  give  notice  of  the  loss  forthwith, 
deliver  in  an  account,  and  procure  a  certificate  of  the  minister, 
churchwardens,  and  some  reputable  householders  of  the  parish, 
importing  that  they  know  the  character,  &c.  of  the  assured, 
and  believe  that  they  really  sustained  the  loss,  and  without 
fraud  i"  the  procuring  of  such  certificate  is  a  condition  precedent 
to  the  right  of  the  assured  to  recover  on  the  policy ;  and  it  is 
immaterial  that  the  minister,  &c.  wrongfully  refused  to  sign 
the  certificate.  If). 

A  certificate  of  some  reputable  householder  alone  is  not  suffi- 
cient. Ib. 

In  these  insurances  against  fire,  the  loss  may  be  either  partial 
or  total,  and  some  of  the  offices,  if  not  all,  expressly  undertake 
to  allow  all  reasonable  charges  attending  the  removal  of 
goods  in  cases  of  fire,  and  to  pay  the  sufferers  loss,  whether 
the  goods  are  destroyed,  lost,  or  damaged,  by  such  removal. 
Park,  449- 

The  insurance  companies  in  general  reserve  to  themselves 
an  option  of  reinstating  the  premises,  or  of  paying  the  amount 
of  the  insurance  money.    See  18  Fes.  119* 

In  a  policy  against  fire  from  half-year  to  half-year,  the 
assured  agreed  to  pay  the  premium  half  yearly,  ff  as  long  a* 
the  insurers  should  agree  to  accept  the  same,"  within  fifteen 
days  after  the  expiration  of  the  former  half-year,  and  it  was 
also  stipulated  that  no  insurance  should  take  place  till  the  pre- 
mium was  actually  paid  ;  a  loss  happened  within  fifteen  days 
after  the  end  of  one  half-year,  but  before  the  premium  of  the 
next  was  paid :  held,  that  the  insurers  were  not  liable  though 
the  assured  tendered  the  premium  before  the  end  of  fifteen  days, 
but  after  the  loss,    1  Bos.     Pull.  471- 

Soon  after  this  decision  the  Royal  Exchange  Assurance  Com- 
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pany,  the  Phoenix,  and  some  other  offices,  gave  notice  that 
they  did  not  mean  to  take  advantage  of  the  above  case. 

The  same  principles  as  to  fraud  and  the  return  of  premium, 
apply  to  cases  in  insurance  against  fire  as  to  all  otticr  contracts 
of  insurance. 

The  plaintiff  having  one  of  several  warehouses  next  but  one 
to  a  boat-builder's  shop  which  took  fire ;  on  the  same  evening 
after  that  fire  was  apparently  extinguished,  gave  instructions 
by  an  extraordinary  conveyance  for  insuring  that  warehouse, 
then  having  others  uninsured,  but  without  apprising  the  in- 
surers of  the  neighbouring  fire.  Though  the  terms  of  insur- 
ance did  not  expressly  require  the  communication,  held,  that 
tbe  concealment  of  this  fact  avoided  the  policy.  6  Tan  til.  338  : 
and  see  1  Moo.  §  Mali.  90. 

These  policies  are  not,  in  their  nature,  assignable,  nor  can 
the  interest  in  them  be  transferred  without  the  consent  of  the 
office ;  contrary  to  what  has  been  expressly  determined  in  case 
of  marine  insurances*  1  T.  R.  26.  It  is  provided,  however, 
that  when  any  person  dies,  the  interest  shall  remain  to  his 
heir,  executor,  or  administrator,  respectively,  to  whom  the  pro- 
perty insured  belongs  ;  provided  they  procure  their  right  to  be 
indorsed  on  the  policy,  or  the  premium  be  paid  in  their  name. 
Park,  54-9« 

It  is  necessary  that  the  party  injured  should  have  an  in- 
terest or  property  in  the  house  insured,  at  the  time  the  policy 
is  made  out,  and  at  the  time  the  fire  happens  ;  and  therefore, 
after  the  lease  of  the  house  is  expired,  tbe  insured's  assigning 
the  policy  does  not  oblige  the  insurers  to  make  good  the  loss 
to  the  assignee,  Lynch  v#  Dalzell,  4  Bro.  P.  C.  and  see  2  All:. 
554. 

The  premium  upon  insurances  of  course  depends  upon  the 
terms  of  the  different  offices.  There  are,  besides,  certain  duties 
imposed  both  on  the  policy  and  amount  insured.  See  55  G.  3, 
c.  184  :  9  G.  4.  c.  13  :  and  3  and  4  W.  4.  c.  2$:  by  which  latter 
statute  insurances  of  agricultural  produce  and  farming  stock 
are  exempted  from  the  payment  of  such  duties. 

By  stat.  17  G.  3.  c.  50.  §  24,  if  any  person  sign  a  policy 
of  insurance  against  fire,  not  being  duly  stamped,  he  shall 
forfeit  10/,  and  must  also  pay  51.  over  and  above  the  usual 
stamp-duties,  (see  ante,  1.  I.)  before  it  can  be  received  in 
evidence. 

As  to  the  wilful y  setting  fire  to  houses,  &c.  see  tits.  Arson, 
Malicious  Inju ties. 

INTAKERS.  A  kind  of  thieves  in  the  northern  parts  of 
England,  so  called,  because  they  did  take  in  and  receive  such 
booties  as  their  confederates,  the  outpartners,  brought  to  them 
from  the  borders  of  Scotland ;  they  are  mentioned  in  stat. 
9  H*  5.  c.  7. 

INTASSARE.  See  Tasmm. 

INTENDMENT  OF  LAW,  intellect  us  leglsT]  The  under- 
standing, intention,  and  true  meaning  of  law.  Lord  Coke  says, 
the  judges  ought  to  judge  according  to  the  common  intendment 
of  law.    1  InsL  78. 

Intendment  shall  sometimes  supply  that  which  is  not  fully 
expressed  or  apparent,  and  when  a  thing  is  doubtful,  in  some 
cases  intendment  may  make  it  out ;  also  many  things  shall  be 
intended  after  verdict,  in  a  cause  to  make  a  good  judgment : 
but  intendment  cannot  supply  the  want  of  certainty  in  a  charge 
in  an  indictment  for  any  crime,  &c    5  Hep.  121. 

Sometimes  a  thing  is  necessarily  intended  by  what  precedes 
or  follows  it ;  and  where  an  indifferent  construction  may  have 
two  intendments,  the  rule  is  to  take  it  most  strongly  Against 
the  plaintiff.  Show.  162.  Though  if  a  plaintiff  declares,  that 
the  defendant  is  bound  to  him  by  obligation,  it  shall  be  in- 
tended that  the  obligation  was  sealed  and  delivered :  if  one  is 
bound  in  a  bond,  and  in  the  sol  vend'  of  the  bond  it  is  not 
expressed  unto  whom  the  money  shall  be  paid,  or  if  paid  to  the 
obligor,  the  law  will  intend  it  is  to  be  paid  to  tbe  obligee ;  and 
where  no  time  is  limited  for  payment  of  the  money,  it  shall  be 
intended  to  be  presently  paid.    2  Lit.  Ab.  71. 

The  intent  of  parties  in  deeds,  contracts,  &c.  is  much  re- 


garded by  the  law:  though  it  shall  not  take  place  against  the 
direct  rules  of  law  :  the  law  doth  not  in  conveyances  of  estates 
admit  them  regularly  to  pass  by  intendment  and  implication ; 
in  devises  of  lands  they  are  allowed,  with  due  restrictions. 
Faugh.  261,  262.  Where  seisin  of  an  inheritance  is  oner- 
alleged,  it  shall  be  intended  to  continue  till  the  contrary  is 
shewn.  Jones,  181.  A  court  pleaded  generally  to  be  held 
secund'  consuetud'  shall  be  intended  held  according  to  the  com- 
mon law,    Goldsh.  111, 

By  intendment  of  law  every  parson,  or  rector  of  a  church,  is 
supposed  to  be  resident  in  his  benefice,  unless  the  contrary  be 
proved.    Co.  Lit.  "8.  b. 

One  part  of  a  manor  by  common  intendment  shall  not  be  of 
another  nature  than  the  rest.    Co.  Lit  73.  L 

Of  common  intendment  a  will  shall  not  be  supposed  to  be 
made  by  collusion.  Co.  Lit.  7S.  h.  The  law  presumes  that 
every  one  will  act  for  his  best  advantage ;  therefore  credits  the 
party  in  whatever  is  to  his  own  prejudice.  Fin.  Law.  10: 
Max.  5 &  Usury  shall  not  be  intended,  unless  expresslv 
found  by  the  jury.  Bridgm.  112:  10  Rep.  5Q.  Covin  shall 
not  be  intended  or  presumed  in  law,  unless  expressed  nr 
averred.  Bridgm.  1 12.  When  one  word  may  have  a  double 
intendment,  one  according  to  the  law,  and  another  against  t In- 
law, that  intendment  shall  be  taken  which  is  according  to  law, 
and  this  by  a  reasonable  intendment.  3  BulsL  306' :  Yelv.  50. 
See  further  Deeds,  Implication,  Indictment,  and  such  other 
titles  as  are  applicable  to  this  subject. 

Intendment  of  Crime,  In  ancient  times  felonious  at- 
tempts, intending  the  death  of  another,  were  adjudged  felony  ; 
for  the  will  was  taken  for  the  fact.  Bract.  I  Ed.  3.  But  ar 
this  day,  the  law  does  not  generally  punish  intendments  to  do 
ill,  if  the  intent  be  not  executed ;  except  in  case  of  treason, 
where  intention  proved  by  circumstances  shall  be  punished  as 
if  put  in  execution.  3  Inst.  108.  And  by  the  9  G.  4s  c\  Si. 
§11,  attempts  to  murder  arc  subject  to  capital  punishment, 
and  many  other  attempts  to  commit  crimes  are  made  felonies 
by  the  statute.    See  tits.  Homicide,  III.,  Treason,  &e. 

INTENTION.  Where  an  act  has  been  done  voluntarily 
the  partieular  intention  with  which  it  was  done  may  either  be 
material  or  immaterial  to  the  legal  charge  or  claim.  Where 
the  intention  is  material,  it  is  in  some  instances  a  conclusion 
of  law  which  may  be  drawn  by  the  court,  either  from  intrinsic 
facts,  or  extrinsic  circumstances;  but  most  usually  it  is  a  ques- 
tion of  facts  under  all  the  circumstances  for  the  consideration 
of  a  jury.  The  question  of  intention  is  a  conclusion  to  be 
drawn  by  the  court  from  the  circumstances,  whenever,  by 
virtue  of  any  rule  or  principle  of  law,  the  conclusion  is  a 
necessary  one  from  such  circumstances.  Thus,  in  cases  of 
homicide  the  courts  frequently  infer  malice  from  the  facts, 
without  an  express  finding  by  the  jury  ;  in  other  words,  malice 
arises  by  construction* 

It  is  a  rule  of  law  (where  a  general  felonious  intention  is 
sufficient  to  constitute  the  offence)  that  a  man  who  commits 
one  felony  in  attempting  to  commit  another,  cannot  excuse 
himself  on  the  ground  that  he  did  not  intend  to  commit  the 
particular  felony.  Thus,  if  A.,  intending  to  shoot  B.,  miss  him, 
but  destroys  C.,  against  whom  he  had  no  malice,  he  is  guilty 
of  the  murder  of  C.  But  in  such  case,  the  offence  contemplated 
must  be  a  felony.  If  a  man  intending  to  commit  a  base  trespass, 
were  to  shoot  another,  it  would  amount  at  most  to  the  ofience 
of  manslaughter.    East's  P.  C.  5\3. 

1  It  seems  that  the  rule  is  to  be  confined  to  cases  where  a 
general  allegation  of  a  malicious  and  felonious  intention  is 
sufficient,  and  that  it  does  not  extend  to  offences  where  a  par- 
ticular  and  specific  intention  is  essential, 

In  the  next  place,  although  the  fact  itself,  or  its  circum- 
stances, may  not  supply  any  conclusive  inference  as  to  inten- 
tion, independently  of  the  finding  of  the  jury,  yet  they  may 

S  afford  a  prima  facie  presumption,  which  on  recognized  legal 

I  principles  ought'to  prevail,  unless  the  presumption  be  rebuttted 

I  by  competent  evidence. 
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The  law  constantly  notices  the  universal  principle  of 
evidence,  that  a  man  shall  be  taken  to  intend  that  which  lie 
does,  or  which  is  the  immediate  and  natural  consequence  of  his 
act.    See  3  M.  #£.15. 

In  many  cases,  therefore,  the  allegation  of  intention,  though 
essential  to  sustain  the  charge  or  claim,  requires  no  other  proof 
than  that  of  the  fact  itself,  the  intention  being  the  result  or 
inference  which  the  law  draws  from  the  act  itself,  in  the 
absence  of  a  sufficient  legal  justification  or  excuse.  Thus  in 
the  ease  of  a  libel,  the  publication  and  noxious  application  of 
which  have  been  proved,  in  the  absence  of  evidence  to  repel 
presumption,  a  malicious  intention  is  to  be  inferred  without 
further  proof.  Where,  on  the  contrary,  the  act  itself  is  indif- 
ferent, and  is  innocent  or  criminal,  according  to  the  intention 
of  the  agent,  the  intention,  like  any  other  matter  of  fact, 
requires  extrinsic  proof-  Where  a  party  disposes  of  forged  bant 
notes,  it  is  an  inference  of  law  that  he  intended  to  defraud 
the  Bank  (2  B.  $  C.  261  :  &  R  R.  #  R.  1 69);  and  yet,  if 
the  jury  do  not  draw  the  conclusion,  but  merely  find  the  facts, 
it  seems  that  the  court  cannot. 

In  the  absence  of  any  principle  or  rule  of  law,  by  virtue  of 
which  either  a  conclusive  inference  or  any  presumption  as  to 
intention  ought  to  be  drawn  from  the  act  or  its  circumstances, 
the  specific  intention  of  the  agent  is  a  matter  of  fact  on  which 
the  j  ury  are  to  exercise  their  discretion  on  the  evidence  before 
them,  as  in  ordinary  cases,  civil  as  well  as  criminal.  Thus  on 
a  charge  of  homicide,  it  may  be  for  the  jury  to  say  whether 
the  act  was  done  with  a  malicious  intent  to  destroy  another, 
or  merely  to  alarm  and  terrify  him,  or  resulted  from  mere  un- 
avoidable accident,  independently  of  any  intention  to  injure 
another,  or  even  of  carelessness  or  negligence ;  and  according 
to  that  determination ,  the  offence  may  amount  to  murder,  or 
merely  to  manslaughter,  or  chance  medley.  In  order,  however, 
to  arrive  at  a  just  conclusion  upon  such  questions,  the  jury 
ought  to  act  upon  those  presumptions  which  are  recognized  by 
the  law  as  far  as  they  are  applicable,  and  their  judgment  and 
experience  as  applied  to  all  the  circumstances  in  the  evidence. 

Where  the  particular  intention  is  essential,  evidence  of  former 
attempts  with  that  intention  is  admissible  to  prove  the  intent. 
R.  8$.  R.  C.  C.  531.  It  is  a  general  rule,  that  whenever  the 
fact  of  intention  is  required  to  be  established  by  collateral 
evidence,  it  may  be  rebutted  by  contrary  evidence.  Per  Lord 
Ellenborough,  6  East,  475.    See  1  Siarkie  on  Evid.  41 6. 

The  words  of  deeds  shall  be  construed  according  to  the 
intent  of  the  parties,  and  not  otherwise.  The  intent  shall  be 
destroyed  where  it  does  not  in  deed,  &c.  agree  with  the  law. 
PL  C,  160.  b.  162, 

In  every  agreement  the  intent  is  the  chief  thing  that  is  to 
be  considered ;  and  if  by  the  act  of  God,  or  other  means  not 
arising  from  the  party  himself,  the  agreement  cannot  be  per- 
formed according  to  the  words,  yet  the  party  shall  perform  it 
as  near  the  intent  as  he  may.    PI.  C.  290. 

Common  usage  and  reputation  frequently  govern  the  matter, 
and  direct  the  intention  of  the  parties;  as  upon  sale  of  a  barrel 
of  beer  the  barrel  is  not  sold,  but  upon  sale  of  a  hogshead  of 
wine  it  is  otherwise.  Savil,  124 :  Hardr.  3.  The  intention 
of  a  man  is  not  always  to  be  pursued  in  equity ;  as  if  a  man 
settles  a  term  in  trust  for  one  and  his  heirs,  yet  it  shall  go  to 
the  executor.    1  Fern.  164. 

All  deeds  are  but  in  nature  of  contracts,  and  the  intent  of 
the  parties  reduced  into  writing,  and  the  intention  is  to  be 
chiefly  regarded.  In  an  act  of  parliament  the  intention  ap- 
pearing in  the  preamble  shall  control  the  letter  of  the  law, 
and  from  the  regard  which  the  law  itself  gives  to  the  intention 
of  the  party,  it  is,  that  where  there  is  fine  by  render,  there 
shall  be  no  dower ;  and  so  a  rent  or  recognizance  shall  not  be 
extinguished  by  levying  a  fine  to  the  party.  Fern*  58.  See 
14  Fin.  Ahr.  tit.  Intent:  and  see  this  Diet.  tits.  Agreement, 
Deed,  Limitation,  Statute,  Will,  eye. 

INTENTIONE,  A  writ  that  lies  against  him  who  enters 
into  lands  after  the  death  of  the  tenant  in  dower  or  for  life, 


&c,  and  holds  out  to  him  in  reversion  or  remainder.  F.  AT.  B. 

203. 

INTER  CAN  KM  KT  LUPUM.  Words  formerly  used  in 
appeals  to  signifv  the  crime  being  done  in  the  twilight.  Liter 
Plant  a  de  Tri'n.  7  Ed.  1  :  Rill.  12:  Ghmc.  Plac.  Car.  apud 
Novum  Casirum,  24  Ed,  6.  Rot.  6'.  This  in  Herefordshire 
they  call  the  mock~shadow,  corruptly  the  mock-shade,  and  in 
the  north,  daylight's- gate  ;  others  betwixt  hawk  and  buzzard, 
Co  well. 

INTERCOM  MON I NG,  is  where  the  commons  of  two 
manors  lie  together,  and  the  inhabitants  of  both  have  time  out 
of  mind  depastured  their  cuttle  promiscuously  in  each.  CoweU. 
See  tit.  Common. 

INTERDICT,  or  INTERDICTION',  interdict^  interdk- 
tum.~\  An  ecclesiastical  censure,  prohibiting  the  administration 
of  divine  ceremonies,  either  to  particular  persons,  or  in  par- 
ticular place?,  or  both.  Lind.  320.  See  IVals.  Hht.  an.  1357. 
It  was  after  a  general  excommunication  of  a  whole  country  or 
province :  it  is  mentioned  in  some  of  our  historians,  \\z. 
Knighton  tells  us,  anno  120$,  that  the  Pope  excommunicated 
King  John,  and  all  his  adherents,  et  tot  am  terrain  Anglicanim 
supposuit  interdicto,  which  began  the  first  Sunday  after  Easter, 
and  continued  six  years  and  one  month;  during  all  which  time 
nothing  was  done  in  the  churches  besides  baptism  and  confes- 
sions of  dying  people. 

The  Ancient  Form  of  an  Interdict. 

In  the  name  of  Christ,  wc  the  bishop,  in  behalf  of  the 
Father,  Son,  and  Holy  Ghost,  and  of  St.  Peter,  the  chief  of 
the  apostles,  and  in  our  own  behalf,  do  excommunicate  and  in- 
terdict this  church,  and  all  the  chapels  thereunto  belonging,  that 
710  man  from  henceforth  may  have  leave  to  say  mass,  or  to  hear 
it,  or  in  any  wise  to  administer  any  Divine  office,  nor  to  reccirc 
God's  tithes  without  our  learn  ;  and  whosoever  shall  presume  to 
sing  or  hear  mass,  or  perform  any  Divine  office,  or  to  receive 
any  tithes,  contrary  to  this  interdict,  on  the  part  of  God  the 
Father  Almighty,  and  of  the  Sou,  and  of  the  Holy  Ghost,  and 
on  the  behalf  of  St.  Peter,  and  all  the  saints }  let  him  be  accursed 
and  separated  jrom  all  Christian  society,  and  from  entering  into 
Holy  Mother  Church,  where  them  isjurgieeness  of  sins  ;  and 
let  him  be  anathema  maranatha  for  ever  with  the  devils  in  hell 
Fiat.  fiat.  fiat.    Amen. — Du  Canoe, 

This  severe  church-censure  has  been  long  disused.  See 
further  tits.  Papist,  Rome. 

Interdict.  In  the  civil  law,  and  law  of  Scotland,  a  pro- 
hibition nearly  equivalent  to  the  injunction  of  our  Court  of 
Chancery.    See  tit.  Injunction. 

Interdicted  of  Water  and  Fire.  Were  anciently  those 
persons  who  suffered  banishment  for  some  crime ;  by  which 
judgment  order  was  given  that  no  man  should  receive  them 
into  his  house,  but  deny  them  fire  and  water,  the  two  neces- 
sary elements  of  life,  which  amounted,  as  it  were,  to  a  civil 
death ;  and  this  was  called  legitktm  cjcilium,  says  Livy. 

INTEREST,  interesse^  Is  commonly  taken  for  a  chattel 
real,  as  a  lease  for  years,  &c.j  and  more  particularly  for  a  future 
term  ;  in  which  case  it  is  said  in  pleading,  that  one  is  possessed 
de  interesse  termini.  Therefore  an  estate  in  land  is  better  than 
a  right  or  interest  in  them  ;  though,  in  legal  understanding, 
an  interest  extends  to  estates,  rights,  and  titles,  that  a  man 
hath  in,  or  out  of  lands.  See.,  so  as  by  grant  of  his  whole 
interest  in  such  land,  a  reversion  therein,  as  well  as  possession 
in  fee-simple,  shall  pass.  Co.  Lit.  345.  Because  no  livery  of 
seisin  is  necessary  to  a  lease  for  years,  such  lessee  is  not  said 
to  be  seised,  or  to  have  true  legal  seisin  of  the  land.  Nor  in- 
deed does  the  bare  lease  vest  any  estate  in  the  lessee,  but  only 
gives  him  a  right  of  entry  on  the  tenement,  which  right  is  called 
his  interest  in  the  term,  or  interesse  termini:  but  when  he  has 
actually  so  entered,  and  thereby  accepted  the  grant,  the  estate 
Ls  then  and  not  before  vested  in  him,  and  he  is  possessed  nit 
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properly  of  the  land,  but  of  the  term  of  years ;  the  possession 
or  seisin  of  the  land  remaining  still  in  him  who  hath  the 
freehold.  1  JW«  4fi.  See  2  Comm.  144.  b.  2.  c.  9.  I.  :  and  this 
Diet,  tits.  Estate,  Lease,  Term* 

,  A  mortgage  is  an  interest  in  land,  and  on  non-payment,  the 
estate  is  absolute  in  law,  and  his  interest  is  good  in  equity 
to  entitle  him  to  receive  and  enjoy  the  profits  till  redemption 
or  satisfaction ;  and  on  a  fore- closure,  he  hath  the  absolute 
estate  both  in  law  and  equity.  9  Mod.  196.  See  tit.  Mortgage. 

INTEREST  of  MONEY.  The  legal  profit  or  recompence 
allowed  on  loans  of  money,  to  be  taken  from  the  borrower  by 
the  lender.  The  rate  of  legal  interest  has  varied  and  decreased, 
according  as  the  quantity  of  specie  in  this  kingdom  has  in- 
creased by  accessions  of  trade,  the  introduction  of  paper  credit, 
and  other  circumstances.  The  37  H.  8,  c.  9-  confined  interest 
to  ten  per  cent.,  and  so  did  the  13  Eliz.  c,  S.  The  21  Jac.  h 
c.  17.  reduced  it  to  eight  per  cent.:  and  the  12  Car.  2.  c.  IS. 
to  six:  and  lastly,  by  12  Anne,  st.  2.  c.  16.  it  was  brought 
down  to  Jive  per  cent,  per  annum,  which  is  now  the  extremity 
of  legal  interest  that  can  be  taken  on  a  loan  of  money,  except 
in  the  case  of  bills  of  exchange  or  promissory  notes  made 
jury  able  within  three  months  alter  date,  or  not  having  more 
than  three  months  to  run,  and  which,  by  the  new  Bank  charter, 
3  and  4  W.  4.  c.  98.  §  ?•  are  no  longer  subject  to  the  usury  laws. 

Notwithstanding  those  laws,  if  a  contract  which  carries 
interest  be  made  in  a  foreign  country,  our  courts  will  direct  the 
payment  of  interest  according  to  the  law  of  the  country  in  which 
the  contract  was  made.  1  Eq.  Abr.  289 :  1  B-  Wins.  395.  See 
2  Bro.  C.  R.  2.  Thus,  Irish,  Turkish,  American,  and  Indian 
interests  have  been  allowed  in  our  courts  to  the  amount  of  even 
10  or  12  per  cent.,  for  interest  depends  on  local  circumstances, 
and  the  refusal  to  enforce  such  contracts  would  put  a  stop  to 
all  foreign  trade.  By  stat.  14  G.  3.  c.  79*  and  2  G.  4.  c.  51. 
all  bona  tfide  mortgages  and  securities  on  estates  or  property 
in  Ireland,  or  the  plantations*  bearing  interest  not  exceeding 
six  per  vent.,  were  declared  legal,  though  executed  in  Great 
Britain,  And  now,  under  stat.  3  G.  4.  c.  47.  §  2.  securities 
made  in  Great  Britain  on  estates  in  Ireland  or  the  colonies, 
with  interest  not  exceeding  the  rate  of  interest  payable  by  the 
law  of  the  country  where  the  estate  is  situate,  are  also  declared 
legal  and  valid.    See  further,  tit.  Usury. 

Interest  is  in  general  recoverable  in  addition  to  the  principal 
sum  upon  an  express  promise,  or  where  a  contract  may  be 
implied  from  circumstances,  as  the  particular  mode  of  dealing 
adopted  by  the  parties,  or  the  usage  of  trade,  Dong,  375 : 
and  sec  1  Camp.  52:  3  Camp.  46? :  1  Stark.  487- 

It  is  recoverable  where  a  bond,  bill  of  exchange,  or  promis- 
sory note,  has  been  given;  Bunb.  1 1 9  *  2  Barn.  1077.  10S5  ; 
although  no  day  of  payment  is  specified,  for  there  the  money 
became  due  immediately.  7  T.  R.  124:  15  East,  225.  So 
where  goods  sold  and  delivered  were  to  be  paid  for  by  a  billon 
which  interest  would  have  run.    13  East,  9S. 

But  interest  is  not  generally  recoverable  upon  a  sale  of 
goods;  12  East,  419:  15  East,  223 :  2  Camp.  429 ;  or  upon 
money  lent ;  5  East,  22 :  1  Camp.  50 ;  or  money  paid,  or 
money  had  and  received;  ibid.;  or  upon  the  balance  of  an 
account  stated.  6  Esp.  45,  But  see  2  Bl  761  :  3  Wils.  205  : 
I  East,  410;  1  M.  %  $.  173. 

By  the  3  and  4  IV.  4,  c.  42.  §  28.  upon  all  debts  and  sums  cer- 
tain, payable  at  a  certain  time  or  otherwise,  the  jury  in  the 
trial  cf  any  issue,  or  on  any  inquisition  of  damages,  may  allow 
interest,  not  exceeding  the  current  rate,  from  the  time  when 
such  debts  and  sums  certain  were  payable,  if  such  debts  or 
sums  be  payable  by  virtue  of  some  written  instrument  at  a 
certain  time ;  or,  if  payable  otherwise,  then  from  the  time  when 
demand  of  payment  shall  have  been  made  in  writing,  so  as 
such  demand  shall  give  notice  to  the  debtor  that  interest  will 
be  claimed  from  the  date  of  such  demand  until  the  time  of 
payment ;  provided  that  interest  shaD  be  payable  in  all  cases 
in"  which  it  is  now  payable  by  law. 

By  §  29.  the  jury  may  give  damages  in  the  nature  of  interest 
vol.  t 


over  and  above  the  value  of  the  goods  at  the  time  of  conversion 
or  seizure,  in  actions  of  trover  or  trespass  de  bonis  asportatis, 
and  over  and  above  the  money  recoverable  in  actions  on  poli- 
cies of  insurance  made  after  the  passing  of  the  act. 

And  by  §  30.  interest  is  to  be  allowed  on  all  writs  of  error 
for  the  time  that  execution  has  been  delayed.    See  tit.  Error. 

Where  an  estate  is  devised  for  payment  of  debts,  Chancery 
will  not  allow  interest  for  book  debts.  3  Ch.  Rep.  94.  Where 
lands  are  charged  with  payment  of  a  sum  in  gross,  they  arc 
also  chargeable  in  equity  with  payment  of  interest  for  such 
sum.  Fin.  R.  28 6.  In  a  long  unsettled  partnership  account, 
rendered  intricate  by  the  neglect  of  a  party,  he  shall  have  no 
interest  on  the  balance  when  settled.    1  Bro.  C.  R.  239. 

Interest  is  allowed  in  equity  or  purchase-money  when  not 
paid  at  the  appointed  time ;  2  Atk.  490 ;  on  portions  when 
due;  1  P.  IV.  453:  4  Ves.  357  ;  on  stated  accounts;  1  Mad. 
Ch.  102;  and  in  many  other  cases. 

Executors  and  trustees  are  also  frequently  charged  with 
interest  in  equity  where  they  have  withheld  money  from  par- 
ties to  whom  it  is  due,  or  unnecessarily  called  in  sums  out  on 
good  security.  1  I.  §  IV.  5S6:  I]  Fes.  581.  And  though  the 
usual  rate  of  interest  allowed  in  Chancery  is  4  per  cent.; 

2  Ves.  Jim.  511 ;  in  such  cases  they  are  generally  made  to  pay 
5  per  cent.;  and  an  executor  has  been  charged  with  compound 
interest  at  that  rate.  13  Ves.  590.  See  tit.  Trustees.  And 
also  tits.  Account,  Bankrupt,  Damages,  Mortgage,  fyc. 

Interest  on  Legacies.  In  case  of  a  vested  legacy,  due 
immediately,  and  charged  on  land,  or  money  in  the  funds, 
which  yields  an  immediate  profit,  interest  shall  be  payable 
thereon  from  the  testator's  death ;  but  if  charged  only  on  the 
personal  estate,  which  cannot  be  immediately  got  in,  it  shall 
carry  interest  only  from  the  end  of  the  year  after  the  death  of 
the  testator.  2  P.  Wms.  26,  27.  See  tit.  Executor,  Legacy. 
Interest,  or  no  Interest.  See  tit.  Insurance.  * 
INTERESTED  WITNESS.  Interested  witnesses  may  be 
examined  upon  a  voir  dire,  if  suspected  to  be  secretly  concerned 
in  the  event;  or  their  interest  may  be  proved  in  court. 

3  Comm.  370.    See  tit.  Evidence, 
INTERLINEATION  in  a  DEED.    See  tit.  Deed,  III. 
INTERLOCUTORY  DECREE  in  CHANCERY,  See 

tits.  Chancery,  Decree,  Injunction. 

Interlocutory  Judgment.  Interlocutory  judgments  are 
such  as  are  given  in  the  middle  of  a  cause,  upon  some  plea, 
proceeding  on  default,  which  is  only  intermediate,  and  does  not 
finally  determine  or  complete  the  suit.  As  judgment  for  the 
plaintiff  in  abatement,  of  respondeat  ouster,  i.  e.  that  defendan  t 
shall  answer  over,  or  farther  plead  in  chief,  or  put  in  a  more 
substantial  plea. 

But  the  interlocutory  judgments  most  usually  spoken  of, 
are  those  incomplete  judgments,  whereby  the  right  of  the 
plaintiff  is  indeed  established,  but  the  quantum  of  damages 
sustained  by  him  is  not  ascertained,  which  is  the  province  of 
a  jury.  In  such  case  a  writ  of  inquiry  issues  to  the  sheriff, 
who  summons  a  jury,  inquires  of  the  damages,  and  returns  to 
the  court  the  inquisition  so  taken,  whereupon  the  plaintiff's 
attorney  taxes  costs,  and  signs  final  judgment.  3  Comm.  3<jf>, 
397-    See  tit.  Judgment,  I, 

In  Scotch  practice  the  term  interlocutor  is  applied  to  the 
judgment  of  the  Court  of  Session,  or  of  the  lord  ordinary, 
which  exhausts  the  points  at  issue,  and  which,  if  allowed  to 
become  final,  will  have  the  effect  of  deciding  the  case. 

Interlocutohv  Order.  Sec  this  Diet,  tits,  Chancery, 
Injunction. 

INTERLOPERS.  Persons  who  intercept  the  trade  of  a 
company  of  merchants.  Merc.  Diet.  Applied  principally  to 
those  who  infringed  the  charters  of  the  East  India  Company. 
See  that  tit. 

INTERPLEADER,  Fr.  cnterplaider,  Lat.  interplacitare.'} 
To  discuss  or  try  a  point  incidentally  happening,  as  it  were, 
between,  before  the  principal  cause  can  be  determined.  Inter- 
pleader is  allowed  that  the  defendant  may  not  be  charged  to 
5  c 
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two  severally,  where  no  default  is  in  him :  as  if  one  brings  I 
detinue  against  the  defendant  upon  a  bailment  of  goods,  and 
another  against  him  upon  a  trover,  there  shall  be  interpleader, 
to  ascertain  who  hath  right  to  his  action.  2  Danv.  Abr.  779* 
If  two  bring  several  detinues  against  A*  B.  for  the  same 
thing,  and  the  defendant  acknowledges  the  action  of  one  of 
them,  without  a  prayer  of  interpleader,  they  shall  not  inter- 
plead on  the  request  of  the  other ;  for  the  interpleader  is 
given  for  the  security  of  the  defendant,  that  he  may  not  be 
twice  charged,  and  he  hath  waived  that  benefit-    18  Ed.  3.  22, 

If  one  brings  detinue  against  B.  and  counts  upon  a  delivery 
of  goods,  &c.  to  re-deliver  to  him,  and  another  brings  detinue 
against  him  also,  and  counts  so  likewise  ;  if  there  be  not  any 
privity  of  bailment  between  them,  yet  they  shall  interplead,  to 
avoid  the  double  charge  of  the  defendant ;  and  also  because 
the  court  cannot  know  to  whom  to  deliver  the  thing  detained, 
if  both  should  recover.  Br*  Enterplead,  3.  And  upon  such 
several  detinues,  if  the  defendant  says  that  he  found  it,  and 
traverses  the  bailment,  they  shall  interplead ;  fur  then  he  is 
chargeable  as  well  to  the  one  as  the  other ;  so  if  he  says  that 
they  delivered  jointly  absque  hocf  that  they  delivered  it  as 
they  have  counted  :  but  it  is  otherwise,  if  the  defendant  doth 
not  traverse  the  bailment ;  because  if  there  was  a  bailment,  he 
is  chargeable  only  to  the  bailor,  and  may  plead  in  bar  against 
the  others.    2  Danv.  782. 

Where  two  bring  several  detinues  for  one  thing,  and  the 
defendant  prays  that  he  may  interplead,  and  delivers  the  thing 
to  the  court,  and  before  the  award  of  the  interpleader  one 
discontinues  the  suit,  the  other  shall  not  have  judgment ;  but 
if  he  discontinue  his  suit  after  the  interpleader,  the  other  may 
have  judgment.    11  H~  6.  19* 

If  a  recovery  be  had  upon  an  interpleader,  judgment  shall  be 
given  to  recover  the  thing  demanded  againt  the  defendant;  and 
not  against  the  garnishee,  in  case  of  garnishment,  &c.  2  Danv. 
7  S3.  When  two  have  interpleaded  in  detinue,  he  that  recovers 
shall  recover  damage  against  the  other.    Br.  Damage^  68. 

There  was  formerly  interpleader  relating  to  delivery  of  lands 
by  the  king  to  the  right  heir,  where  two  persons  out  of  ward- 
ship were  found  heirs,  Sic.  7  Rep.  45  :  Staund.  Prer*  cap.  17 : 
Bro.  tit.  Enterplead,  And  anciently  this  head  (spelt  Enter- 
pleaderj  made  a  great  title  in  the  law. 

There  are  also  bills  of  interpleader  in  a  court  of  equity. 
Thus,  where  twTo  or  more  persons  claim  the  same  thing  by 
different  or  separate  interests,  and  another  person,  not  knowing 
to  which  of  the  claimants  he  ought  of  right  to  render  a  debt 
or  duty,  or  to  deliver  property  in  his  custody,  fears  he  may 
be  hurt  by  some  of  thein,  he  may  exhibit  a  bill  of  interpleader 
against  them.  In  this  bill  he  must  state  his  own  right,  and 
their  several  claims ;  and  pray  that  they  may  interplead,  so  that 
the  court  may  adjudge  to  whom  the  thing  belongs,  and  he 
may  be  indemnified.  Mitford's  Treat.  47.  See  Bunb.  303 : 
1  Eq.  Ab.  SO:  2  Eq.  Ab.  173:  1  Burr,  37:  Pracf.  Reg.  38. 

The  principles  upon  which  courts  of  equity  proceed  in  these 
cases  are  similar  to  those  by  which  the  courts  of  law  are 
guided  in  the  case  of  bailment :  the  courts  of  law  compelling 
inteqdeader  between  persons  claiming  property,  for  the  indem- 
nity of  a  third  person  in  whose  hands  the  property  is,  in  those 
cases  only  where,  by  agreement  of  both  claimants,  the  pro- 
perty has  been  bailed  to  a  third  person ;  and  the  courts  of 
equity  extending  the  remedy  to  ail  other  cases  (leaving  those 
of  bailment  to  the  common  law)  to  which  in  conscience  it 
ought  to  extend.    Mitford's  Treat.  125. 

If  a  bill  of  interpleader  does  not  show  that  each  of  the  de- 
fendants, whom  it  seeks  to  compel  to  interplead,  claims  a 
right,  both  the  defendants  may  demur;  one  because  the  bill 
shows  no  claim  of  right  in  him;  the  other,  because  (for  that 
very  reason)  the  bill  shows  no  cause  of  interpleader.  1  lres. 
248.  Or  if  the  bill  shows  no  right  to  compel  the  defendants 
to  interplead,  whatever  rights  they  may  claim,  each  defendant 
may  demur.  As  the  court  will  not  permit  such  a  bill  to  be 
brought  in  collusion  with  either  claimant,  the  plaintiff  must 


annex  to  his  bill  an  affidavit  that  it  is  not  exhibited  in  collusinn 
with  any  of  the  parties,  the  want  of  which  affidavit  is  a  cause 
of  demurrer,  1  Fes.  248.  A  bill  of  this  nature  generally 
prays  an  injunction  to  restrain  the  proceedings  of  the  claimants 
in  some  other  court ;  and  as  this  may  be  used  to  delay  the  pay- 
ment of  money  by  the  plaintiff,  if  any  is  due  from  him,  he 
ought,  bv  his  bill,  to  offer  to  pav  the  money  due  into  court, 
Mitf.  TreaL  126. 

After  a  decree  on  a  bill  of  interpleader,  there  is  generally 
an  end  of  the  suit  as  to  the  plaintiff;  and  if  he  dies,  the  cause 
may  proceed  without  revivor.  1  Fern.  351.  See  further  tits. 
Chancery,  Injunction,  §c. 

By  the  1  and  2  W*  4.  c.  58.  commonly  called  the  Inter- 
pleader Act,  after  reciting  that  *'  it  often  happens  that  a 
person  sued  at  law  for  the  recovery  of  money  or  goods  wherein 
he  has  no  interest,  and  which  are  also  claimed  of  him  by  some 
third  party,  has  no  means  of  relieving  himself  from  such 
adverse  claims  but  by  a  suit  in  equity  against  the  plaintiff  and 
such  third  party,  usually  called  a  bill  of  interpleader,  which  ia 
attended  with  expence  and  delay,"  it  is  enacted,  that  upon 
application  made  by  any  defendant  sued  in  any  of  the  courts 
of  law  at  Westminster,  or  in  the  Common  Pleas  of  the  county 
palatine  of  Lancaster,  or  the  Court  of  Pleas  of  the  county 
palatine  of  Durham,  in  any  action  of  assumpsit,  debt,  detinue, 
or  trover,  such  application  being  made  after  declaration,  and 
before  plea,  by  affidavit  or  otherwise,  showing  that  such 
defendant  does  not  claim  any  interest  in  the  subject-matter  of 
the  suit,  but  that  the  right  thereto  is  claimed,  or  supposed  to 
belong,  to  some  third  party,  wTho  has  sued  or  is  expected  to  sue 
for  the  same,  and  that  such  defendant  does  not  in  any  manner 
collude  with  such  third  party,  but  is  ready  to  bring  into  court, 
or  to  pay  or  dispose  of  the  subject-matter  of  the  action  in  such 
manner  as  the  court  (or  any  judge  thereof)  may  order  or 
direct,  it  shall  be  lawful  for  the  court,  or  any  judge  thereof,  to 
make  rules  and  orders,  calling  upon  such  third  party  to  appear 
and  to  state  the  nature  and  particulars  of  his  claim,  and  main* 
tain  or  relinquish  his  claim,  and  upon  such  rule  or  order  to 
hear  the  allegations  as  well  of  such  third  party  as  of  the 
plaintiff,  and  in  the  meantime  to  stay  the  proceedings  in  such 
action,  and,  finally,  to  order  such  third  party  to  make  himself 
defendant  in  the  same  or  some  other  action,  or  to  proceed  to 
trial  on  one  or  more  feigned  issue  or  issues,  and  also  to  direct 
which  of  the  parties  shall  be  plaintiff  or  defendant  on  such 
trial,  or,  with  the  consent  of  the  plaintiff  and  such  third  party, 
their  counsel  or  attorneys,  to  dispose  of  the  merits  of  their 
claims,  and  determine  the  same  in  a  summary  manner,  and  to 
make  such  other  rules  and  orders  therein,  as  to  costs  and  all 
other  matters,  as  may  appear  to  be  just  and  reasonable. 

§  2.  The  judgment  in  any  action  or  issue  directed  by  the 
court  or  judge,  and  the  decision  of  the  court  or  judge  in  a 
summary  manner,  shall  be  final  and  conclusive  against  the 
parties,  and  all  persons  claiming  under  them. 

§  3.  If  such  third  party  shall  not  appear  upon  such  rule  or 
order  to  maintain  or  relinquish  his  claim,  or  shall  neglect  or 
refuse  to  comply  with  any  rule  or  order  to  be  made  after 
appearance,  the  court  or  judge  may  declare  such  third  party, 
and  all  persons  claiming  under  him,  to  be  for  ever  barred  from 
prosecuting  his  claim  against  the  original  defendant,  his  execu- 
tors, or  administrators;  saving,  nevertheless,  the  right  or 
claim  of  such  third  party  against  the  plaintiff ;  and  thereupon 
make  such  order  between  such  defendant  and  the  plaintiff,  as 
to  costs  and  other  matters,  as  may  appear  just  and  reasonable. 

§  4.  No  order  shall  be  made  in  pursuance  of  this  act  by  a 
single  judge  of  the  Court  of  Pleas  of  the  said  county  palatine 
of  Durham  who  shall  not  also  be  a  judge  of  one  of  the  said 
courts  at  Westminster ;  and  every  order  to  be  made  in  pur- 
suance of  tins  act  by  a  single  judge  not  sitting  in  open  court, 
shall  be  liable  to  be  rescinded  or  altered  by  the  court  in  like 
manner  as  other  orders  made  by  a  single  judge. 

§  5.  If,  upon  application  to  a  judge,  he  shall  think  the 
matter  more  fit  for  the  decision  of  the  court,  he  may  refer  the 
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matter  to  the  court;  and  thereupon  the  court  may  hear  and 
dispose  of  the  same  in  the  same  manner  as  if  the  proceeding 
had  originally  commenced  by  rule  of  court,  instead  of  the 
order  of  a  judge. 

By  §  6.  after  reciting  that  f*  difficulties  sometimes  arise  in 
the  execution  of  process  against  goods  and  chattels,  issued  by 
or  under  the  authority  of  the  said  courts,  by  reason  of  claims 
made  to  such  goods  and  chattels  by  assignees  of  bankrupts  and 
other  persons  not  being  the  parties  against  whom  sudi  process 
has  issued,  whereby  sheriffs  and  other  officers  are  exposed  to 
the  hazard  and  expence  of  actions;  and  it  is  reasonable  to 
afford  relief  and  protection  in  such  cases  to  such  sheriffs  and 
other  officers,"  it  is  enacted,  that  when  any  such  claim  shall  be 
made  to  any  goods  or  chattels  taken,  or  intended  to  be  taken, 
in  execution  under  any  such  process,  or  to  the  proceeds  or 
value  thereof,  the  court  from  which  such  process  issued  may-, 
upon  application  of  such  sheriff  or  other  officer  made  before  or 
after  the  return  of  such  process,  and  as  well  before  as  after  any 
action  brought  against  such  sheriff  or  other  officer,  call  before 
them,  by  rule  of  court,  as  well  the  party  issuing  such  process 
as  the  party  making  such  claim,  and  thereupon  exercise,  for 
the  adjustment  of  such  claims,  and  the  relief  and  protection  of 
the  sheriff  or  other  officer,  all  or  any  of  the  powers  and  autho- 
rities therein-before  contained,  and  make  such  rules  and 
decisions  as  shall  appear  to  be  just,  according  to  the  circum- 
stances of  the  case ;  the  costs  of  all  such  proceedings  to  be  in 
the  discretion  of  the  court 

§  7*  All  rules,  orders,  matters,  and  decisions,  to  be  made 
and  done  in  pursuance  of  this  act,  except  only  the  affidavits  to 
be  filed,  may,  together  with  the  declaration  in  the  cause  (if 
any),  be  entered  of  record,  with  a  note  in  the  margin  express- 
ing the  true  date  of  such  entry,  to  the  end  that  the  same  may 
be  evidence  in  future  times,  if  required,  and  to  secure  the  pay- 
ment of  costs;  and  every  such  rule  or  order  so  entered  shall 
have  the  force  of  a  judgment,  except  as  to  becoming  a  charge 
on  any  hereditaments  ;  and,  in  case  any  costs  shall  not  be  paid 
within  fifteen  days  after  notice  of  the  taxation  and  amount 
thereof,  execution  may  issue  for  the  same  by  fieri  facias  or 
capias  ad  satisfaciendum,  adapted  to  the  case,  together  with 
the  costs  of  such  entry,  and  of  the  execution,  if  by  fieri  facias  ; 
and  such  writ  may  bear  teste  on  the  day  of  issuing  the  same, 
whether  in  term  or  vacation ;  and  the  sheriff  or  other  officer, 
executing  any  such  writ,  shall  be  entitled  to  the  same  fees, 
and  no  more,  as  upon  any  similar  writ  grounded  upon  a  judg- 
ment of  the  court. 

By  §  S.  the  powers  of  the  act  are  extended  to  applications 
for  writs  of  mandamus.    See  tit-  Mandamus. 

A  great  number  of  decisions  have  already  taken  place  upon 
the  above  act. 

Who  are  entitled  to  the  Benefit  of  the  Act — A  lien  attaching 
on  the  goods  in  dispute,  and  which  must  be  satisfied  by  which- 
ever claimant  turns  out  to  be  entitled,  does  not  prevent  the 
party  holding  them  from  applying  for  relief.  3  Moo.fy  S.  180. 

But  a  party  who,  by  his  own  act,  is  placed  in  a  situation  to 
be  sued,  cannot  call  upon  the  court  to  substitute  another 
defendant  in  his  stead.  9  Bing*  82.  And  where  a  defendant 
has  been  indemnified  by  a  third  party  for  not  delivering  up  the 
property,  he  has  no  right  to  relief.   1  Cr,  #  M*  73 :  S\  C. 

1  DowL  639,  Neither  will  the  application  be  allowed  where  it 
may  be  reasonably  suspected  there  is  collusion  between  the 
defendant  and  the  third  party  whom  he  seeks  to  substitute. 

2  Moo.  Sf  S.  184. 

The  case  of  a  wharfinger,  who  claims  a  Hen  on  goods  for 
wharfage,  &a,  which  attaching  only  on  one  of  the  parties  by 
whom  the  goods  are  claimed,  is  not  within  the  act,  2  Moore 
VJ*  S,  ISl :  S.  C.  9  Bing.  84.  Neither  does  it  apply  to  claims 
Bet  up  in  consequence  of  proceedings  in  equity.   1  DowL  506. 

As  to  the  Sheriff. — The  court  will  relieve  the  sheriff  in  the 
case  of  conflicting  claims  on  property  seised  by  him,  though 
one  claim  is  only  a  lien,  and  not  of  the  whole  property. 
1  Dowl.  357. 


But  a  sheriff  will  not  be  entitled  to  relief  unless  he  comes  in 
the  first  instance  on  receiving  notice  of  an  adverse  claim. 
I  Dowl.  548  :  2  Dowl.  11.  Neither  is  he  where  he  has  levied 
under  a  f£*  fa.,  and  while  in  possession  he  receives  notice  of 
other  writs  of  execution  issued  against  the  defendant's  goods, 
and  that  the  first  execution  creditor  is  not  entitled  to  the  whole 
proceeds  of  the  levy.  1  Dofvl  369.  Nor  where  he  seizes  under 
aji.fa.  ;  and  the  question  is,  whether  that  writ  ought  to  have 
precedence  of  another.  1  DowL  523.  Nor  where  he  pays 
over  the  money  to  the  execution  creditor  after  notice  of  a 
claim  by  a  third  party.    1  Dowl*  636, 

One  court  cannot  relieve  the  sheriff  with  respect  to  process 
issued  out  of  another  court.    2  DowL  151. 

Where  application  is  made  by  the  sheriff,  the  court  cannot 
try  the  merits  of  the  respective  claims  on  affidavit,  but  must 
direct  an  issue,    2  DowL  5Q. 

And  no  one  has  a  right  to  be  heard  against  the  rule,  unless 
called  upon  by  the  rule  to  appear,  although  he  is  in  fact  a 
claimant ;  and  if  called  upon  in  one  character,  he  cannot  appear 
in  another.    2  DowL  55. 

As  to  Costs. — The  sheriff  is  not  entitled  to  costs,  and  his 
claim  to  poundage  depends  on  the  legality  of  the  seizure. 
1  DowL  16"9:  Ibid*  43  7*  636.  Where,  however,  the  execution 
creditor  does  not  appear  in  the  first  instance  to  support  his 
claim,  but  afterwards  appears  and  opens  the  rule,  the  court 
will  grant  the  sheriff  the  costs  of  his  second  appearance.  Ibid. 
428.  But,  although  where  the  execution  creditor  does  not 
appear,  the  court  will  permit  the  sheriff  to  withdraw  from 
possession,  it  will  not  grant  him  the  costs  of  keeping  possession 
after  notice  of  an  adverse  claim.  Ibid*  56"y.  And  before  the 
sheriff  applies  for  relief,  he  is  bound  to  inquire  into  the  nature 
of  the  claims  set  up ;  and  therefore,  if  he  brings  parties  before 
the  court  in  consequence  of  a  claim  which  is  clearly  bad  in  law, 
the  court  will  compel  him  to  pay  the  costs.    2  Dowl.  1 66, 

Wrhere  no  blame  appears  to  attach  either  to  the  execu- 
tion creditor,  the  claimant,  or  the  sheriff,  each  party  will  pay 
his  own  costs.  1  DowL  520,  Where  the  sheriff  applies  for 
relief,  and  the  claimant  does  not  appear,  the  judgment  creditor 
is  entitled  to  costs  against  the  claimant ;  but  if  the  rule  does 
not  pray  for  costs,  the  order  upon  the  claimant  to  pay  costs 
will  be  only  conditional,  unless  he  shows  cause  within  four 
days.    2  DowL  108. 

So  where  a  landlord  has  a  claim  for  rent,  and  gives  notice  in 
proper  time,  the  sheriff  ought  to  pay  him,  otherwise  the  court 
will  make  the  sheriff  pav  the  costs  of  not  appearing.   I  hid*  55. 

INTERPRETATION  of  Statutes,  Deeds,  Wills,  &c. 
It  has  been  well  observed,  that  in  respect  of  laws,  it  is  scarcely 
possible  to  express  them  in  such  terms  as  shall  be  free  from  all 
ambiguity.  Such  a  degree  of  precision  is  perhaps  unattain- 
able; and  the  want  of  a  clear  and  distinct  idea  of  the  object, 
or  the  want  of  views  sufficiently  comprehensive,  or  the  defect 
of  language,  will  constantly  either  encumber  the  regulation,  or 
leave  some  part  of  the  rules  to  be  enforced ;  and  the  same 
inaccuracy  must  almost  inevitably  prevail,  even  in  the  framing 
of  private  deeds ;  and  hence  rules  of  interpretation  are  required 
in  order  to  insure  just  and  uniform  decisions;  these  rules  arc 
drawn  from  the  general  scope  and  intention  of  the  instrument, 
from  the  nature  of  the  transaction  or  circumstances,  from  the 
legal  rights  of  the  parties,  independent  of  the  instrument  or  law 
in  question,  and  from  many  other  particulars ;  and  a  thorough 
knowledge  of  those  rules  of  interpretation  is  the  first  ground  of 
science  in  framing  the  laws  or  deeds  required  for  each  occasion. 

To  avoid  doubt,  many  modern  statutes  declare  the  sense  in 
wThich  certain  words  therein  used  are  to  be  understood,  and 
to  what  things  and  persons  they  are  intended  to  extend.  See 
further  tits.  Agreements,  Deeds,  Statutes,  Wills,  &c. 

INTERREGNUM.  There  cannot  be  any  interregnum  in 
this  country,  by  the  policy  of  the  constitution ;  for  the  right  of 
sovereignty  is  fully  vested  in  the  successor  to  the  throne  by  the 
very  descent  of  the  crown.    See  tit.  King,  I. 

INTERROGATORIES.     Are  particular  questions  1  in 
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writing,  demanded  of  witnesses  brought  in  to  be  examined  in 
a  cause,  especially  in  the  Court  of  Chancery*  These  inter- 
rogatories must  be  exhibited  by  the  parties  in  the  8uit  on 
each  side ;  which  are  either  direct  for  the  party  that  pro- 
duces them,  or  counter  on  behalf  of  the  adverse  party  ;  and, 
generally,  both  plaintiff  and  defendant  may  exhibit  direct,  and 
counter,  or  cross  interrogatories*  See  tits.  Deposition,  Practice* 
They  are  to  be  pertinent,  and  only  to  the  points  necessary, 
and  either  drawn  or  perused  by  counsel,  and  must  be  signed  by 
them :  if  they  are  leading,  viz.  such  as  these,  Did  not  if  on  do 
or  see  suck  a  thing,  §c*,  the  depositions  on  them  will  be  sup- 
pressed «  for  they  should  be  drawn,  Did  you  see,  or  did  you  not 
see,  §c*,  without  leaning  to  either  side ;  and  not  only  where 
they  point  more  to  one  side  of  the  question  than  the  other, 
but  if  they  are  two  particular,  they  will  likewise  be  suppressed. 
The  commissioners,  &c.  who  examine  witnesses  on  interrogator 
ries,  must  examine  to  one  interrogatory  only  at  a  time;  they  are 
to  hold  the  witnesses  to  every  point  interrogated;  and  take 
what  comes  from  them  on  their  examination,  without  asking  any 
idle  questions,  or  putting  down  any  impertinent  answers  not 
relating  to  the  interrogatories,  &e.  See  tits.  Depositions,  Equity* 

If  a  contempt  be  committed  in  the  face  of  the  court,  the 
offender  may  be  instantly  apprehended  and  imprisoned  at  the 
discretion  of  the  judges,  without  any  further  proof  or  examina- 
tion. Staundf.  P.  C.  7'>-  h.  In  matters  arising  at  a  distance, 
the  court  generally  grants  a  rule  to  show  cause  why  an  attach- 
ment should  not  issue>  or  in  very  flagrant  instances  of  con- 
tempt, an  attachment  issues  in  the  first  instance*  Salk.  84 : 
S/ra.  185.  564.  This  process  is  intended  to  bring  the  party 
into  court,  and  when  there  he  must  either  stand  committed  or 
put  in  bail,  in  order  to  answer  such  interrogatories  as  shall  be 
administered  to  him  for  the  information  of  the  court.  These 
interrogatories  are  in  the  nature  of  a  charge  or  accusation  ;  and 
if  any  of  them  are  improper,  the  defendant  may  refuse  to  answer 
them,  and  mo\'c  the  court  to  have  them  struck  out.  Stra*  441* 
If  the  party  can  clear  himself  upon  oath,  he  is  discharged  ;  but 
if  perjured,  may  be  prosecuted  for  the  perjury,  (j  Mod.  IS*  If 
the  contempt  be  of  such  a  nature,  that,  when  the  fact  is  once 
acknowledged,  the  court  can  receive  no  further  information  by  in-* 
terrogatories  than  it  is  already  possessed  of  ( as  in  case  of  a  rescue), 
the  defendant  may  be  admitted  to  make  such  simple  acknow- 
ledgment, and  receive  judgment  without  answering  to  any  inter- 
rogatories ;  but  refusing  to  answer  or  answering  evasively  is 
punishable  as  a  high  and  repeated  contempt.  4  Comm*  287.  c.  20. 

With  regard  to  this  singular  mode  of  trial,  thus  admitted  in 
this  one  particular  instance,  and  so  contrary  to  the  genius  of 
the  common  law  in  any  other,  it  may  be  sufficient  to  observe, 
that  as  the  process  by  attachment  in  general  appears  to  be 
extremely  ancient  (K  B.  20  H.  6.  37:  22  Ed.  4.  2[).);  and 
has,  in  more  modern  times,  been  recognised,  approved,  and 
confirmed  by  several  express  acts  of  parliament  {stats, 
2i  Eliz.  c.  6*  §  3 ;  13  Car*  2.  st.  2.  c.  2.  §  4 :  9  and  10  W*  3. 
c*  15  :  12  Anne,  si*  2*  c.  15.  §  5.) ;  so  the  method  of  examining 
the  delinquent  upon  oath  with  regard  to  the  contempt  alleged, 
is  at  least  of  as  high  antiquity,  and  by  long  and  immemorial 
usage  is  now  become  the  law  of  the  land*  M.  5  Ed*  4.  rot*  75* 
cited  East.  Ent*  268.  pi.  5  :  4  Comm.  288*  c*  20. 

It  has  been  remarked,  that  the  admission  of  the  party  to 
purge  himself  by  oath  is  more  favourable  to  his  liberty-  though 
perhaps  not  less  dangerous  to  his  conscience.  Some  declamation 
has  also  been  used  against  the  temptation  to  perjury  afforded 
by  this  proceeding ;  this  latter,  however,  is  an  argument  which 
can  never  affect  the  case  of  any  honest  man* 

By  the  1  W*  4*  c*  22,  usually  called  the  Interrogatory  Act, 
the  provisions  of  13  Gt  4,  c.  63,  relating  to  the  examination  of 
witnesses  in  India,  are  extended  to  all  other  colonies  and  places 
under  the  dominion  of  his  Majesty,  and  to  all  actions  in  the 
courts  at  Westminster.    See  further  tit.  Deposition. 

INTERRUPTION,  is  when,  during  the  course  of  prescrip- 
tion, the  true  proprietor  claims  his  right*    Scotch  Diet. 

J  \  TEST  ATE,  intcstati~\    There  are  two  kinds  of  intes- 


tates; one  who  makes  no  will,  another  who  makes  a  will,  and 
nominates  executors,  but  they  refuse ;  in  which  case  he  dies  an 
intestate,  and  the  ordinary  commits  administration.  2  Par, 
lust*  foL  397*  In  former  times,  he  wTho  died  intestate  was 
accounted  damned,  because  (as  Mat*  Par.  tells  us)  he  was 
obliged  by  the  canons  to  leave  at  least  a  tenth  part  of  his 
goods  to  pious  uses,  for  the  redemption  of  his  soul ;  therefore, 
whoever  neglected  so  to  do,  took  no  care  of  his  own  salvation. 
They  made  no  difference  between  a  suicide  and  an  intestate: 
for  as,  in  one  case,  the  goods  were  forfeited  to  the  king,  so  in 
the  other  they  were  forfeited  to  the  chief  lord.  But  because 
it  was  accounted  a  very  wicked  thing  to  die  without  making 
any  distribution  of  his  goods  to  pious  uses,  and  such  cases  often 
happen  by  sudden  death,  therefore,  by  subsequent  constitutions, 
the  bishops  had  power  to  make  such  distribution  as  the  intes- 
tate himself  wras  bound  to  do ;  and  this  was  called  eleemosyna 
rationabilis.  And  it  was  by  this  means  that  the  spiritual  courts 
came  first  to  have  jurisdiction  in  testamentary  cases.  See  tits. 
Executors,  Will. 

Intestates1  Estates*  The  goods  and  chattels  of  persons 
dving  intestate*  2  LU.  Ah*  73*  See  this  Diet,  tit*  Executor, 
L  1.  V.  7,  8. 

INTOL  and  UTTOL.  Toll  or  custom  paid  for  things 
imported  or  exported,  or  brought  in  and  sold  out.  Cornell. 

I  NT  RARE  MAR  I  SCUM.  To  drain  any  low  ground,  and 
by  dykes,  walls,  &c.  take  in,  and  reduce  it  to  herbage  or 
pasture ;  whence  comes  the  word  innings*    Will.  Thorn. 

INTROMISSION.  The  assuming  possession  of  property 
belonging  to  another,  either  on  legal  grounds,  or  without  any 
authority:  the  latter  is  termed  villous  intromission,  Bell's 
Scotch  haw  DicL 

INTRUSION,  intrusiQ.~\  Is  when  the  ancestor  dies  seised 
of  any  estate  of  inheritance,  expectant  upon  an  estate  for  life, 
and  then  tenant  for  life  dies,  between  whose  death  and  entry 
of  the  heir  a  stranger  intrudes.  Co.  Lit.  277  :  Bract,  lib.  4* 
cap.  2*  Intrusion,  therefore,  signifieth  an  unlawful  entry  into 
lands  and  tenements  void  of  a  possessor,  by  him  who  hath  no 
right  to  the  same ;  and  the  difference  between  an  intruder  and 
an  abator  is  this, — that  an  abator  entereth  into  lands  void  by  the 
death  of  a  tenant  in  fee ;  and  an  intruder  enters  into  land  void 
by  the  death  of  the  tenant  for  life  or  years*    F*  N.  B.  203* 

Blackstone  ranks  intrusion  as  a  species  of  injury  by  ouster, 
or  a  motion  of  possession  from  the  freehold,  and  states  it  to  be, 
the  entry  of  a  stranger,  after  a  particular  estate  of  freehold  is 
determined,  before  him  in  remainder  or  reversion*  It  happens, 
says  he,  where  a  tenant  for  a  term  of  life  dicth  seised  of  lands 
and  tenements,  and  a  stranger  entereth  thereon,  after  such 
death  of  the  tenant,  and  before  any  entry  of  him  in  remainder 
or  reversion*  The  difference  between  intrusion  and  abatement 
is  always  to  the  prejudice  of  the  heir,  or  immediate  devisee  ; 
an  intrusion  is  always  to  the  prejudice  of  him  in  remainder  or 
reversion.  So  that  an  intrusion  is  always  immediately  conse* 
quent  upon  the  determination  of  a  particular  estate:  an  abate- 
ment is  always  consequent  upon  the  descent  or  devise  of  an 
estate  in  fee-simple.    3  Comm.  c.  10* 

As  he  who  enters  and  keeps  the  right  heir  from  the  pos- 
session of  his  ancestor  is  an  intruder  punishable  by  common 
lawT ;  so  he  who  enters  on  the  king's  land  and  takes  the  profits, 
is  an  intruder  against  the  king.  Co.  Lit*  277*  For  this  in* 
trusion  information  may  be  brought;  but  before  office  found, 
he  who  occupies  the  land  shall  not  be  said  to  be  an  intruder; 
for  intrusion  cannot  be  but  where  the  king  is  actually  possessed, 
which  is  not  before  office;  though  the  king  is  entitled  to  the 
mesne  profits  after  the  tenant's  estate  ended.  Moor.  295*  See 
tit.  Information,  I. 

By  stat.  2 1  Jac.  1 .  c*  1 4*  the  defendants  may  plead  the  general 
issue  in  informations  of  intrusion,  brought  on  behalf  of  the 
king,  and  retain  their  possession  till  trial,  where  the  king  hath 
been  out  of  possession,  and  not  received  the  profits  for  twenty 
years;  and  no  scire  facias  shall  issue,  whereupon  the  subject 
shall  be  forced  to  special  pleading,  &c. 
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By  the  3  and  4  W.  4.  c.  27-  §  36,  the  writ  of  entry  on  intrusion 
is  abolished  after  the  31st  Dec.  1834.   See  farther  tit.  $ntry. 

Intrusion  de  Gard.  A  writ  that  lay  where  the  infant 
within  age  entered  into  his  lands,  and  held  out  his  lord.  Old. 
Nat.  Br.  90. 

INTRUSION,  is  the  writ  brought  against  rm  intruder,  by 
him  that  hath  fee-simple,  Sec.    New  Xat.  Br.  4.5.5. 

INURE-  To  take  effect ;  as  the  pardon  inureth,  Straund. 
Prec.fol.  40.    See  Enure, 

INVADIARE.  To  engage  or  mortgage  lands;  invapia* 
lions,  mortgages  of  land.    Man.  Angt.  lorn.  1,  p,  478. 

INVADiATUSi  One,  who  having  been  accused  of  some 
crime,  not  fully  proved,  is  put  sub  debt  la  fidtjussione. 

INVASION.    See  Defence  of  the  Realm. 

INVASIONES,  In  the  inquisition  of  serjeancics  and 
knights'  fees,  anno  12  and  13  of  King  John,  there  are  some 
titles  called  Invasiones,  ei  Invasiones  super  regem. 

INVECTA  et  ILLATA.  Terms  applied  in  the  Scotch  law, 
to  articles  subject  to  certain  liens  or  services. 

INVENTIONES.  Is  used  in  ancient  charters  for  treasure- 
trove  ;  money  or  goods  found  by  any  person,  and  not  challenged 
by  the  owner ;  which  by  the  common  law,  is  due  to  the  king, 
who  grants  the  privilege  or  benefit  to  some  particular  subjects. 
Chart.  K.  Ed,  1 .  to  the  Barons  of  the  Cinque  Ports :  Piacit. 
temp.  Ed.  1.  and  Ed.  2.  MS.f.  Sy. 

INVENTORY,  inventortum^  A  list  or  schedule  contain- 
ing a  true  description  of  all  the  goods  and  chattels  of  a  person 
deceased  at  the  time  of  his  death,  with  their  value  appraised 
by  indifferent  persons;  which  every  executor  or  administrator 
ought  to  exhibit  to  the  bishop  or  ordinary  at  such  time  as  he 
shall  appoint.  West.  Stjmb.  lib.  2.  p.  ti[)6. 
.  These  inventories  proceed  from  the  civil  law  ;  and  as,  by  the 
old  Roman  law,  the  heir  was  obliged  to  answer  all  the  tes- 
tator's debts,  Justinian  ordained  that  inventories  should  be 
made  of  the  substance  of  the  deceased,  and  he  should  be  no 
further  charged.    Justin.  Inst. 

By  stat.  21  IL  8.  c.  5.  executors  and  administrators  are 
required  to  make  and  deliver  in  upon  oath  to  the  ordinary, 
inventories  indented,  of  which  one  part  shall  remain  with  the 
ordinary,  and  the  other  part  with  the  executor  or  adminis- 
trator. The  intention  of  this  statute  was  for  the  benefit  of 
the  creditors  and  legatees,  that  the  executor  or  administrator 
might  not  conceal  any  part  of  the  personal  estate  from  them; 
though,  as  to  the  valuation,  it  is  not  conclusive,  but  the  real 
value  must  be  found  by  a  jury.  If  they  are  under- valued, 
the  creditors  may  take  them  as  appraised;  and  if  over- valued, 
it  shall  not  be  prejudicial  to  the  executor. 

The  inventory  ought  to  contain  a  full  and  true  description 
and  estimate  of  all  the  chattels,  real  and  personal,  in  pos- 
session, and  in  action,  to  which  the  executor  or  administrator 
is  entitled  in  that  character,  as  distinguished  from  the  heir, 
the  widow,  and  the  donee  mortis  causa  of  the  testator  or 
intestate.  Toll.  248.  It  must  also  distinguish  such  debts  as 
are  separate  from  those  which  are  doubtful  or  desperate.  Ibid. 

But  though  generally  all  the  personal  estate  of  the  deceased, 
of  what  nature  or  quality  soever,  ought  to  be  put  into  the 
inventory;  yet  goods  given  away  in  the  life-time  of  the 
deceased,  and  actually  in  the  possession  of  the  party  to  whom 
given,  and  the  goods  to  which  a  husband  is  entitled  as  adminis- 
trator to  his  wife,  are  not  to  be  included.    2  Bulst.  355. 

An  inventory  which  has  been  exhibited  by  the  defendant  in 
the  Spiritual  Court  is  evidence  against  him  of  assets.  See 
Bull,  N.  P.  140:  1  M.  $  M.  330.  And  the  plaintiff  will  be 
allowed  to  prove  that  the  goods  have  been  under-valued.  Bull, 
KRUO:  ]  Stark.  32. 

Notwithstanding  the  law  requires  that  the  inventory  be 
exhibited  within  three  months  after  the  death  of  the  person,  if 
it  is  done  afterwards  it  is  good,  for  the  ordinary  may  dispense 
with  the  time,  and  even  in  some  cases,  whether  it  shall  be 
exhibited  or  not ;  as  where  creditors  are  paid,  and  the  will 
performed,  &c.   Raym.  4?0, 


The  old  practice  of  the  Prerogative  Court  of  Canterbury 
was  to  require  an  inventory  to  be  exhibited  before  probate  was 
granted;  and  this  is  still  prevalent  in  some  country  jurisdic- 
tion^   1  Phill.  240. 

According  to  the  modern  practice,  however,  neither  the 
executor  nor  administrator,  in  general  cases,  exhibits  any  inven- 
tory whatsoever,  unless  he  be  cited  for  that  purpose  in  the 
Spiritual  Court  by  a  party  interested.  1  Phill.  210:  Toll.  250. 
And  a  person  having  only  the  appearance  of  an  interest  may 
compel  one  to  be  exhibited.  1  Phill  241  :  2  Add.  236'.  But, 
in  order  to  exonerate  himself  from  all  liability,  it  is  prudent  for 
the  executor  to  exhibit  an  inventory  before  a  final  settlement. 
1  Hagg.  106. 

In  common  parlance,  &c,  the  term  inventory  is  applied  on 
other  and  more  frequent  occasions,  as  on  the  sale  of  goods;  by 
agreement  between  parties,  accounts  of  the  goods  sold  (sup- 
posing them  passing  with  the  possession  of  a  house,  &c.)  are 
called  inventories.  So  the  accounts  taken  by  sheriffs  of  goods 
levied  and  sold  under  executions,  under  distresses  of  the  goods 
distrained  for  rent,  are  called  inventories,  &c.  See  this  Diet, 
tit.  Executor,  V.  4.  Distress. 

IN  VENTRE  SA  MERE,  JV.]  In  the  mother's  belly, 
relating  to  which  there  is  a  writ  mentioned  in  the  register  of 
writs;  and  in  stat.  12  Car.  2.  c.  24,  an  infant  in  ventre  sa 
mere,  is  applied  to  the  case  where  a  woman  is  with  child  at 
the  time  of  her  husbands  death ;  which  child,  if  he  had  been 
born,  would  have  been  heir  to  the  land  of  the  husband;  and 
this  is  sometimes  privily,  and  sometimes  open  and  visible. 

1  Shcp,  Abr.  142.  The  law  hath  consideration  of  such  a 
child,  on  account  of  the  apparent  expectation  of  his  birth.  He 
might  have  been  vouched  in  his  mother's  belly;  and  action  lies 
for  detainment  of  charters  from  him  as  heir,  &c.  Hob*  222 : 
Dyer,  ISO.  When  a  female  comes  into  land  hy  descent,  tiiejr^ 
the  son  born  after  shall  oust  her  and  have  the  land.  3  Rep.  dl : 
Plowd.  375.  But  if  the  daughter  and  female  heir  cometh  tin 
land  in  nature  of  a  purchaser,  as  on  a  will  of  lands  given  to 
J.  S.  and  his  heirs,  and  he  hath  a  daughter  when  the  devisor 
dies,  his  wife  being  then  with  child  of  a  son  ;  in  this  case  the 
daughter  shall  enjoy  the  land,  and  not  the  after-born  son. 
3  Rep.  61  :  5  Ed.  4.  6:  9  H*  7-  24.  See  this  Died  tite. 
Descent)  Infant,  II.,  Limitation,  Posthumous  Child  ten. 

INVERITARE,  To  verify  or  make  proof  of  a  thing.  Leg. 
Ina?,  c.  1 6. 

To  INVEST ;  INVESTITURE,  from  the  Fr.  investing 
The  giving  possession:  some  define  it  thus,  investitura  est  all- 
cujus  in  suum  jus  introductio ;  a  giving  livery  of  seisin  or 
possession.  Investitures,  in  their  original  rise,  were  probably 
intended  to  demonstrate  in  conquered  countries  the  actual 
possession  of  the  lord ;  and  that  he  did  not  grant  a  bare  litigious 
right  which  the  soldier  was  ill  qualified  to  prosecute,  but  a 
peaceable  and  firm  possession.  And  after  conveyance  by  deed 
came  into  use,  these  investitures  were  retained  as  a  public  and 
notorious  act,  that  the  country  might  take  notice  of  and  testify 
the  transfer  of  the  estate,  and  that  such  as  claimed  title  by 
other  means,  might  know  against  whom  to  bring  their  actions. 

2  Comm.  311.  c.  20.  and  see  pp.  23.  53.  209;  and  this  Diet, 
tits.  Conveyance,  Feoffment,  Tenure;  as  also  tits,  Advomson, 
Institution,  Sfc* 

The  customs  and  ceremonies  of  investiture,  or  giving  por- 
session,  were  long  practised  with  great  variety:  at  first,  inves- 
titures were  made  by  a  form  of  words,  afterwards  by  such 
things  as  had  most  resemblance  to  what  was  to  be  transferred ; 
as  lands  passed  by  the  delivery  of  a  turf*  &c,  which  was  done, 
by  the  grantor,  to  the  person  to  whom  the  lands  were  granted 
but  in  after  ages,  the  things  by  which  investitures  were  made 
were  not  so  exactly  observed.  Ingulph.  p.  901.  In  the 
church,  it  was  the  custom  of  old  for  princes  to  promote  such 
a3  they  liked  to  ecclesiastical  benefices,  and  declare  their  choice 
and  promotion,  by  delivery,  to  the  persons  chosen,  of  a  pastoral 
staff  and  ring:  the  one  a  symbolical  representation  of  their 
spiritual  marriage  with  the  church;  and  the  other  of  their 
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pastoral  care  and  charge,  which  was  termed  investiture ;  after 
which  they  were  consecrated  by  ecclesiastical  persons.  Hove- 
den  tells  us  that  King  Richard,  being  taken  by  the  Emperor, 
gave  this  kingdom  to  him,  ct  investHavit  cum  inde  per  pUeum 
xuttm;  and  that  the  Emperor  immediately  afterwards  returned 
the  gift,  ct  investitavit  cum  per  duplicem  crucem  de  auro. 
Hoved.  724.  Wulsingham  says,  that  John  Duke  of  Lancaster 
was  invested  Duke  of  Aquitaine,  per  vigam  ct  pileum,  p.  343. 
See  Symbols, 

INVlTATORIA  ct  VENITARIUM.  Those  hymns  and 
psalms  that  were  sung  in  the  church  to  invite  the  people  to 
prayer:  thev  are  mentioned  in  the  statutes  of  St  Paul's 
Church,  MS. 

INVOICE,  a  particular  account  of  merchandise,  with  its 
value,  custom,  and  charges,  &c,  sent  by  a  merchant  to  his 
factor  or  correspondent  in  another  country.  See  12  Car.  2,  c.  34. 

INVOLUNTARY  MANSLAUGHTER.  See  tit.  Homi- 
cide, II. 

IPSO  FACTO,  by  the  very  act-2  The  expression  is  used 
where  any  forfeiture  or  invalidity  is  incurred ;  and  the  mean- 
ing  of  it  is,  that  it  shall  not  he  necessary  to  declare  such  for- 
feiture or  invalidity  in  a  court  of  law,  but  that,  by  the  very 
doing  of  the  act  prohibited,  the  penalty  shall  be  thereby 
instantly  and  completely  incurred.  Thus,  where  the  same 
person  obtains  two  or  more  preferments  in  the  church  with 
cure,  not  qualified  by  dispensation,  &c,  the  first  living  is  void 
ipso  facto,  viz.  without  any  declaratory  sentence,  and  the 
patron  may  present  to  it.  Dyer,  275.  An  estate  or  lease  may 
be  ipso  facto  void  by  condition,  &c.    1  Inst.  45.  215. 

In  many  cases,  estates  and  property  are  vested  in  trustees, 
&c,  by  act  of  parliament,  ipso  facto,  without  conveyance;  as 
the  property  of  the  suitors  in  the  Court  of  Chancery,  standing 
in  the  name  of  the  accountant-general,  vests  in  his  successor, 
ipso  facto,  by  the  very  act  of  his  appointment,  without  any 
conveyance  from  the  preceding  accountant-general  or  his  repre- 
sentatives.   Slat.  54  G.  3.  c.  14. 

IRE  ad  LARGUM*  To  go  at  large,  to  escape,  or  to  be  set 
at  liberty.  Blount. 

IRELAND 

was  a  distinct  kingdom  until  the  1st  of  January,  1801,  when 
a  union  of  Great  Britain  and  Ireland  took  place,  under  the 
provisions  of  an  act  passed  in  the  British  parliament,  3Q  and  40 
G.  3.  c.  67"  and  of  a  similar  act  passed  in  the  Irish  parliament, 
40  G.  3.  c  38  ;  by  which  the  kingdoms  were  united  into  one 
by  the  name  of  The  United  Kingdom  of  Great  Britain 
and  Ireland, 

Ireland  was  anciently  only  entitled  the  dominion  or  lordship 
of  Ireland,  and  the  king's  style  was  no  other  than  Dominus 
Hihernice  till  the  33  Hi  8.  when  the  title  of  king  was  expressly 
conferred  on  him  by  an  Irish  act,  33  H.  8.  c.  1.,  and  which 
title  is  recognised  by  the  English  act,  35  H.  8.  c.  3.  As  Scot- 
land and  England  are  now  one  and  the  same  kingdom,  and 
yet  difTer  in  their  municipal  laws,  so  England  and  Ireland  are, 
on  the  other  hand,  distinct  kingdoms,  and  yet,  in  general, 
agree  in  their  laws.  The  inhabitants  of  Ireland  are  for  the 
most  part  descended  from  the  English,  who  planted  it  as  a 
kind  of  colony,  after  the  conquest  of  it  by  Hen.  II.,  and  the 
laws  of  England  were  then  received  and  sworn  to  by  the  Irish 
nation  assembled  at  the  council  of  Lismore.  Pryn  on  4  Inst.  249. 

At  the  time  of  this  conquest,  the  Irish  were  governed  by 
what  they  call  the  Brehon  law,  so  styled  from  the  Irish  name 
of  judges,  who  were  denominated  brehons.  4  Inst.  358.  But 
king  John,  in  the  12th  year  of  his  reign,  wTent  into  Ireland, 
and  carried  over  with  him  many  able  sages  of  the  law ;  and 
there,  by  his  letters  patent,  in  right  of  the  dominion  of  con- 
quest, is  said  to  have  ordained  and  established,  that  Ireland 
should  be  governed  by  the  laws  of  England  ( Faugh.  294 ; 
2  Pryn.  Bee.  85 :  7  Bep.  23.)  ;  which  letters  patent",  Sir  Ed. 
Coke  apprehends  to  have  been  there  confirmed  in  parliament. 
I  In*!.  141  •    But  to  this  ordinance  many  of  the  Irish  were 


averse  to  conform,  and  still  stuck  to  their  Brehon  law ;  so  that 
both  Hen.  III.  and  Ed,  L  were  obliged  to  renew  the  injuno* 
tion;  and  at  length,  at  a  parliament  holden  at  Kilkenny, 
40  Ed.  3.,  under  Lionel,  Duke  of  Clarence,  the  then  lieu  tenant 
of  Ireland,  the  Brehon  law  was  formally  abolished,  it  being 
unanimously  declared  to  be  indeed  no  law,  but  a  lewd  custom 
crept  in  of  later  times.    1  Comm.  100. 

But  as  Ireland  was  a  distinct  dominion,  and  had  parliaments 
of  its  own,  though  the  immemorial  customs  or  common  law  of 
England  were  made  the  rule  of  justice  in  Ireland  also,  yet  no 
acts  of  the  English  parliament,  after  the  12  John,  extended 
into  that  kingdom,  unless  it  were  specially  named,  or  included 
under  general  words,  as  within  any  of  the  king's  dominions. 
See  1  Comm.  100. 

The  original  method  of  passing  statutes  in  Ireland  was  nearly 
the  same  as  in  England;  the  chief  governor  holding  parlia* 
ments  at  his  pleasure,  which  enacted  such  laws  as  they  thought 
proper.  But  an  ill  use  having  been  made  of  this  liberty,  a  set 
of  statutes  were  there  enacted  in  the  1 0  H.  J.  [Sir  Ed*  Poyn* 
ings  being  then  lord  deputy,  from  whence  they  were  called 
Poynings'  laws],  which  restrained  the  power  as  well  of  the 
deputy  as  the  Irish  parliament;  and,  in  time,  there  was  nothing 
left  to  the  parliament  in  Ireland  but  a  bare  negative,  or  power 
of  rejecting,  not  of  proposing  or  altering  any  law.  With 
regard  to  Poynifigs'  law  in  particular,  it  could  not  be  repealed 
or  suspended,  unless  the  bill  for  that  purpose,  before  it  should 
be  certified  to  England,  were  approved  by  both  houses. 

But  the  Irish  nation  being  excluded  from  the  benefit  of  the 
English  statutes,  were  deprived  of  many  good  and  profitable 
laws,  made  for  the  improvement  of  the  common  law;  and  the 
measure  of  justice  in  both  kingdoms  becoming  thence  no 
longer  uniform,  it  was  therefore  enacted,  by  another  of  Poyn* 
ings  laws,  that  all  acts  of  parliament,  before  that  time,  made 
in  England,  should  be  of  force  within  the  realm  of  Ireland. 
4  Inst.  35 1 .  After  this,  Ireland  continued  to  be  bound  by  all 
English  acts  of  parliament  in  which  it  was  specially  named  or 
included  under  general  words*    See  1  Comm.  1 03. 

This  state  of  dependence  being  disputed  by  the  Irish  nation, 
it  was,  by  the  British  act  6*  G.  1-  c.  5.  expressly  declared,  that 
the  kingdom  of  Ireland  ought  to  be  subordinate  to,  and 
dependant  on,  the  imperial  crown  of  Great  Britain,  as  being 
inseparably  united  thereto ;  and  that  the  King's  Majesty,  with 
the  consent  of  the  Lords  and  Commons  of  Great  Britain  in 
Parliament,  had  power  to  make  laws  to  bind  the  people  of 
Ireland-  The  same  statute  also  expressly  declared  <f  that  the 
Peers  of  Ireland  had  no  jurisdiction  to  affirm  or  reverse  any 
judgments  or  decrees  whatsoever."  And  a  writ  of  error,  in. 
the  nature  of  an  appeal,  lay  from  K.  B.  in  Ireland  to  K.  B. 
in  England,  as  the  appeal  from  Chancery  in  Ireland  lay  imme- 
diately to  the  House  of  Lords  in  England. 

Thus  stood  the  matter  till  the  2 '2nd  year  of  King  Geo.  Ill,, 
when,  on  some  further  struggles  by  the  Irish,  the  above  stat* 
6  G.  1>  c.  5.  was  simply  repealed  in  the  British  parliament  by 
stat.  22  G.  3.  c.  53.  And  in  the  Irish  parliament  acts  were 
passed  to  regulate  the  manner  of  passing  bills,  to  declare  which 
English  or  British  acts  should  be  accepted  and  used  in  Ireland, 
and  to  regulate  appeals  and  writs  of  error.  See  Irish  acts 
21  and  22  G.  3.  c.  47,  48,  49- 

Lord  Mountmorris,  in  his  History  of  the  Proceedings  of  the 
Irish  Parliament,  observes,  that  as  to  repeal  Poynings'  law  it 
required  the  consent  of  the  greater  number  of  the  Lords  and 
Commons  (which,  if  it  meant  any  thing,  must  signify  a  major* 
ity  not  of  those  who  happened  to  be  present,  but  of  the  whole 
number  summoned  to  parliament),  the  requisition,  in  that  sense, 
was  strictly  complied  with  in  17$2,  when  Poynings*  law  was 
repealed  by  the  Irish  act  21  a?id2%  G.  3.  c.  47*  His.  vol.  l.p.  53. 

As,  however,  the  British  statute  of  Geo.  I.  was  thought  to 
be  merely  declaratory  of  the  former  law,  the  repeal  of  it  could 
produce  no  further  operation  than  to  render  the  law,  in  some 
degree,  less  clear  than  that  statute  had  made  it.  Therefore*  to 
produce  the  effect  earnestly  contended  for  by  the  Irish,  it 
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required  another  statute,  which  was  accordingly  passed  in  the 
British  parliament,  viz.  the  23  G.  3.  c.  28.  by  which  "  the 
right  claimed  by  the  people  of  Ireland,  to  be  bound  only  by 
laws  enacted  by  his  Majesty  and  the  parliament  of  that  king- 
dom, in  all  cases  whatever,  and  to  have  all  actions  and  suits, 
instituted  in  that  kingdom,  decided  in  his  Majesty's  courts 
there  Jinalltj,  and  without  appeal  from  thence,  is  established 
and  ascertained  for  ever,  and  at  no  time  to  be  questioned  or 
questionable;  and  all  writs  of  error,  and  appeals  in  the  Eng- 
lish courts,  shall  be  null  and  void.'* 

After  this  period,  till  the  year  1 800,  several  acts  were  passed 
in  the  Irish  parliament  for  the  establishing  and  regulating  the 
various  departments  of  government  there,  as  in  a  separate 
kingdom.  In  that  year,  after  great  debate  on  the  principle, 
and  even  on  the  moral  competence  of  the  parliament  of  Ire- 
land to  consent  to  such  a  proceeding,  the  Union  of  the  two 
kingdoms  was  ratified  by  the  acts  of  both  parliaments,  viz. 
Sg  and  40  G,  3.  c.  67.  of  the  British,  and  40  G.  3,  c.  38.  of 
the  Irish  statutes*  The  following  is  the  substance  of  the  eight 
Articles  of  Union  : — 

Art*  1.  That  the  kingdoms  of  Great  Britain  and  Ireland 
shall,  after  1st  January,  1801,  and  for  ever,  be  united  into  one 
kingdom,  by  the  name  of  The  United  Kingdom  of  Great  Bri- 
tain and  Ireland. 

Art.  2.  That  the  succession  to  the  crown  of  the  said  United 
Kingdom  shall  continue  limited  and  settled  in  the  same  manner 
as  the  succession  to  the  crown  of  Great  Britain  and  Ireland 
stands  limited  and  settled  according  to  the  existing  laws, 
and  to  the  term  of  union  between  Great  Britain  and  Scotland. 

Art,  3.  That  the  said  United  Kingdom  be  represented  in  one 
parliament. 

Art.  4.  That  four  lords  spiritual  of  Ireland,  by  rotation  of 
sessions,  viz,  one  of  the  four  archbishops,  and  three  of  the 
eighteen  bishops  (see  40  G.  3.  (L)  c.  29*  §  I.) ;  and  28  lords 
temporal  of  Ireland  (elected  for  life,  subject  to  forfeiture  by 
attainder,  40  G.  3.  (I.)  c.  £9-  §  4.  by  the  terms  of  Ireland)  \ 
shall  sit  in  the  House  of  Lords  of  the  parliament  of  the  United 
Kingdom.  And  in  the  House  of  Commons,  100  commoners; 
two  for  each  of  the  32  counties  in  Ireland;  two  for  Dublin, 
two  for  Cork,  one  for  Trinity  College,  Dublin;  and  one  for 
each  of  the  31  most  considerable  cities,  tow  ns,  and  boroughs ; 
viz.  Waterford,  Limerick,  Belfast,  Drogheda,  Carrickfergus, 
Newry,  Kilkenny,  Londonderry,  Gal  way,  Clonmel,  Wexford, 
Youghal,  Bandonbridge,  Armagh,  Dundalk,  Kinsale,  Lisburn, 
Sligo,  Catherlough,  Ennis,  Dungarvon,  Downpa trick,  Cole- 
raine,  Mallow,  Athlone,  New  Ross,  Tralee,  Cashel,  Dungan- 
non,  Portarlington,  Enniskillen.    40  G.  3*  (f.)  c.  29-  §  2. 

That  the  Irish  act,  40  G.  3.  c.  29-  for  regulating  the  election 
of  the  said  lords  and  commons  shall  be  part  of  the  treaty  of 
union,  and  incorporated  in  the  Union  Act  [ivhich  it  accord- 
ingly 

Questions  respecting  the  rotation  or  election  of  the  peers  shall 
be  determined  by  the  House  of  Lords  of  the  United  Kingdom. 

Irish  peers  not  being  elected  to  sit  in  the  House  of  Lords, 
may  be  elected  as  members  of  the  Commons  House  for  any 
place  in  Great  Britain,  In  which  case  they  shall  be  considered 
merely  as  commoners. 

His  Majesty  may  create  peers  of  Ireland,  under  certain 
restrictions,  viz.  whenever  three  such  peerages  of  Ireland 
become  extinct,  one  new  peerage  may  be  created ;  and  when 
the  whole  of  such  peerage  is  reduced  to  100,  then,  on  the 
extinction  of  any  peerage,  another  may  be  created ;  so  that 
the  peerage  of  Ireland  may  be  kept  up  to  100,  over  and 
above  such  peers  of  Ireland  as  may  be  entitled  by  descent  or 
creation  to  an  hereditary  seat  in  the  House  of  Lords  of  the 
United  Kingdom. 

Questions  touching  the  elections  of  commoners,  or  their 
qualifications,  shall  be  decided  by  the  laws  of  Great  Britain. 

The  temporary  regulations  respecting  commoners  holding 
places  under  government  were  superseded  by  41  G.  3.  c.  52  ; 
by  which  all  persons  disabled  from  sitting  in  the  British  par- 


Jiament  are  declared  disabled  from  sitting  in  the  united  parlia- 
ment as  members  for  Great  Britain,  and  so  for  Ireland.  See 
this  Diet*  tit.  Parliament,  6.  B.  2. 

As  to  the  privileges,  rights,  and  rank,  of  the  Irish  spiritual 
and  temporal  peers  in  parliament,  see  this  Diet*  tit*  Parlia- 
ment, III. 

Art.  5.  The  churches  of  England  and  Ireland  shall  be 
united  into  one  Protestant  episcopal  church,  to  be  called,  The 
United  Church  of  England  and  Ireland,  according  to  the  doc- 
trine, worship,  discipline,  and  government,  of  the  church  of 
England,  The  church  of  Scotland  to  remain  as  under  the 
union  of  that  kingdom. 

Art.  6.  The  subjects  of  Great  Britain  and  Ireland  shall  be 
entitled  to  the  same  privileges,  and  be  on  the  same  footing,  as 
to  encouragements  and  bounties  on  the  like  articles,  the  growth, 
produce,  or  manufacture,  of  either  country  respectively,  and 
generally  in  respect  of  trade  and  navigation  in  the  ports  and 
places  of  the  United  Kingdom  and  its  dependencies;  and  in  all 
foreign  treaties  Irish  subjects  shall  be  put  on  the  same  footing 
as  subjects  of  Great  Britain. 

All  prohibitions  and  bounties  on  the  export  of  articles,  the 
growth,  produce,  or  manufacture,  of  cither  country  to  the 
other,  shall  cease  and  determine. 

That  all  articles,  the  growth,  produce,  or  manufacture,  of 
either  country  (not  enumerated  and  subjected  by  the  act,  to 
specific  duties  J,  shall  be  imported  into  each  country  from  the 
other  free  of  duty,  except  countervailing  duties.    See  post. 

For  20  years  from  the  Union  (i.  e.  until  1st  January,  1821), 
certain  manufactured  articles,  viz*  apparel,  cabinet- ware,  pot- 
tery, sadlery,  &c,  were  subjected  to  a  duty  of  lOi  per  cent. 
Salt,  hops,  coals,  calicoes,  and  muslins,  &c,  to  certain  duties 
specified. 

Articles,  the  growth,  produce,  or  manufacture,  of  either 
country,  subject  to  internal  duty,  or  to  duty  on  the  materials 
of  which  they  are  composed,  are  made  subject,  by  certain 
schedules  in  the  acts  to  the  countervailing  duties,  there  speci- 
fied; and  it  is  provided,  that  all  articles  subject  to  such  internal 
duty,  shall  from  time  to  time  be  subjected,  on  their  importation 
into  each  country  respectively  for  the  other,  to  such  duty  as 
shall  be  sufficient  to  countervail  such  internal  duty  in  the  coun- 
try from  which  they  are  exported;  and  that,  upon  the  export 
of  the  like  articles  from  one  country  to  the  other,  a  drawback 
shall  be  given  equal  in  amount  to  the  countervailing  duty 
payable  on  such  articles,  if  it  had  been  imported  into  the 
county  from  whence  it  is  exported. 

All  articles,  the  growth,  produce,  or  manufacture,  of  either 
country,  when  exported  through  the  other,  are  made  subject  to 
the  like  charges,  as  on  exportation  directly  from  their  own 
country. 

All  duty  on  the  import  of  foreign  or  colonial  articles  into  either 
country,  shall,  on  their  export  to  the  other,  be  drawn  back. 

Corn,  meal,  malt,  flour,  and  biscuit,  are  exempted  from  the 
operation  of  the  union  acts;  so  that  all  these,  except  malt, 
were  declared  free  between  Great  Britain  and  Ireland,  under 
46  G.  3.  c.  97-  See  tit.  Co?n*  The  intercourse  of  malt  be- 
tween the  two  countries  is  regulated  by  stat.  50  G.  3.  c.  34. 
53 ;  and  the  countervailing  duties  are  ascertained  by  the  seve- 
ral acts  imposing  the  internal  duties. 

Now,  under  the  provisions  of  the  1  W.  4.  c.  17*  all  duties 
and  drawbacks  payable  in  respect  of  printed  calicoes,  stuffc, 
and  linens,  removed  from  Ireland  to  Great  Britain,  and  vice 
versa ,  have  wholly  ceased. 

Art.  7.  By  this  article  it  was  provided  that  the  charge  of 
the  separate  national  debt  of  either  country  before  the  union, 
should  continue  to  be  separately  defrayed  by  the  respective 
countries.  That  for  20  years  after  the  union,  the  contribution 
of  Great  Britain  and  Ireland  towards  the  annual  expenditure 
of  the  United  Kingdom,  should  be  15  parts  for  Great  Britain, 
and  two  parts  for  Ireland.  That  after  such  20  years  the 
future  expenditure  of  the  United  Kingdom  (except  the  interest 
and  charges  of  their  separate  debts)  should  be  defrayed  accord- 
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to  a  proportion  to  be  settled  by  parliament  for  a  subse- 
quent period  of  not  more  than  20,  nor  less  than  7  years; 
and  so  from  time  to  time,  unless  the  parliament  of  the  United 
Kingdom  should  declare  that  the  expenditure  of  the  United 
Kingdom  should  be  defrayed  indiscriminately  by  equal  taxes 
imposed  on  the  like  articles  in  both  countries.    For  defraying 
the  national  debt,  and  the  proportion  of  her  expenditures  the 
revenue  of  Ireland  was,  by  the  same  article,  constituted  a  con- 
solidated fund.    It  was  deck  red  that  the  proportion  of  contri- 
bution of  each  country  should  be  raised  by  taxes  in  each 
country  respectively ;  provided  that,  in  regulating  such  taxes, 
no  article  in  Ireland  should  be  made  liable  to  any  new  duty, 
so  as  to  make  the  amount  exceed  the  amount  of  duty  payable 
on  the  like  article  in  England.    That  any  surplus  of  Irish 
revenue  should  be  applied  to  local  purposes  in  Ireland.  That  all 
future  loans  should  be  considered  as  a  joint  debt  to  be  dis- 
charged by  each  country  in  their  respective  proportions,  unless 
particular  provisions  were  made  in  any  particular  year.  That 
if,  at  any  future  day,  the  separate  debt  of  each  country  should 
have  been  liquidated,  or  if  the  values  of  their  respective  debts 
should  be  in  the  same  proportion  as  their  contributions  (trfaf* 
as  15-17ths  are  to  2-l?ths)}  or  within  100th  part  thereof,  and 
it'  the  parliament  should  think  that  the  respective  circumstances 
of  the  two  countries  would  admit  of  their  contributing  indiscri- 
minately by  equal  taxes,  the  parliament  might  declare  that  all 
future  expence,  and  all  joint  debts  then  contracted,  should  be 
defrayed  indiscriminately  by  equal  taxes  on  the  same  articles  in 
each  country,  subject  to  any  requisite  exemption  in  Ireland  or 
Scotland.    That,  after  such  declaration,  the  contribution  of 
England  and  Ireland  respectively  should  cease  to  be  regulated 
by  the  proportions  before-mentioned;  but  that  the  charges  of 
the  separate  debts  should  be  defrayed  separately  by  each 
country.    That  sums  granted  by  the  Irish  parliament  for 
encouraging  agriculture,  manufactures,  charities,  &c,  in  Ire- 
land, should  continue  to  be  granted  for  20  years;  and,  finally, 
that  the  revenue  from  territorial  dependencies  should  be  applied 
to  expenditure  of  the  United  Kingdom  in  the  foregoing  pro- 
portions. 

The  effect  of  this  article  VI I.  may  be  considered  as  almost 
wholly  superseded  by  the  provisions  of  stat.  56  G.  3.  c.  <)&. 
(amended  by  57  G*  3.  c.  48.)  by  which  it  is  enacted,  that  the 
consolidated  funds  of  Great  Britain  and  Ireland  shall  become 
one  general  consolidated  fund  of  the  United  Kingdom,  charged 
indiscriminately,  whether  in  the  Exchequer  of  Great  Britain 
or  Ireland,  with  the  whole  of  the  interest  and  sinking  funds  of 
the  national  debts  of  Great  Britain  and  Ireland,  as  one  joint 
consolidated  national  debt,  interest,  and  sinking  fund ;  with 
the  civil  list  establishments  in  Great  Britain  and  Ireland ;  with 
all  other  charges  on  the  former  separate  consolidated  funds  ; 
and  subject  to  such  charges,  to  be  indiscriminately  applied  to 
the  service  of  the  United  Kingdom.  The  offices  of  lord  high 
treasurer  of  Great  Britain  and  Ireland  are  united,  and  the 
office  of  lord  high  treasurer  of  the  United  Kingdom  may  he 
executed  by  commissioners  of  the  Treasury.  A  vice-treasurer 
for  Ireland  is  to  be  appointed  for  the  issue  of  money  out  of  the 
Irish  Exchequer;  and  regulations  are  made  for  directing  such 
issues,  under  warrant  of  the  lord  lieutenant  of  Ireland,  and 
the  issues  out  of  the  Treasury  of  Great  Britain,  from  the 
growing  produce  of  the  consolidated  fund.  The  British  com- 
missioners for  reduction  of  the  national  debt  are  declared  com- 
missioners for  reducing  the  debt  of  the  United  Kingdom.  Two 
additional  commissioners  of  the  Treasury  are  to  be  appointed 
for  Irish  business;  and  the  balance  of  joint  contributions 
between  Great  Britain  and  Ireland  are  declared  to  be  cancelled. 

Art.  8.  All  laws  in  force  at  the  time  of  the  Union,  and 
all  courts,  civil  and  ecclesiastical,  within  the  respective  king- 
doms, shall  remain  as  established,  subject  to  future  alterations 
by  the  united  parliament.  All  writs  of  error  and  appeals 
(determinable  in  the  House  of  Lords  of  either  kingdom)  shall 
be  decided  by  the  House  of  Lords  of  the  United  Kingdom. 
The  Instance  Court  of  Admiralty  in  Ireland  shall  continue, 


with  appeals  to  the  delegates  in  Chancery  there.  All  laws 
contrary  to  the  provisions  enacted  for  carrying  the  articles  of 
union  into  effect  shall  be  repealed. 

By  44  G*  3.  c.  92.  it  is  enacted,  that  where  persons, 
against  wThom  warrants  have  been  issued  by  judges,  &c.  in 
Ireland  for  any  crime  or  offence  against  the  laws  of  Ireland, 
shall  £(  escape,  go  into,  reside,  or  be,"  in  England  or  Scotland; 
or  where  any  persons,  against  whom  warrants  have  been 
issued,  in  England  or  Scotland,  for  any  offence  against  the 
laws  of  England  and  Scotland  respectively,  shall  escape,  &c. 
into  Ireland,  any  justice  of  peace  of  the  county,  or  place, 
whither  or  where  such  person  shall  escape,  &c.  shall  indorse 
the  warrant,  and  the  person  charged  may  be  apprehended  in 
the  place  where  such  warrant  is  so  indorsed,  and  carried  into 
England,  Scotland,  or  Ireland.,  as  the  case  may  require,  to  be 
then  proceeded  against  according  to  law.  By  45  G.  3,  c.  92. 
if  the  offence  is  not  bailable,  the  original  warrant  shall  he  so 
indorsed;  but  if  it  is  bailable,  the  party  shall  be  bailed  in  the 
place  where  he  is  apprehended,  by  duplicate  bonds,  one  to  be 
transmitted  to  the  proper  officer  of  the  place  where  the  warrant 
was  issued,  and  the  other  to  the  Court  of  Exchequer  in  the 
county  where  the  party  is  bailed ;  and  the  penalty  may  be 
levied  in  the  county  where  the  bond  is  taken,  on  certificate  of 
the  breach  thereof  to  the  Exchequer  there. 

By  45  (x,  3.  c.  Q2,  §  3,  4.  subpeenas  in  criminal  prosecutions 
may  be  served  in  England  to  compel  appearance  in  Ireland, 
and  so  vice  versa. 

By  54  G.  2.  c.  186.  §  2,  3.  all  warrants  signed  in  England, 
Scotland,  or  Ireland,  may  be  indorsed  and  acted  upon  in  any 
part  of  the  United  Kingdom,  in  like  manner  as  is  directed  by 
stat.  13  G,  3.  c.  31.  as  to  warrants  in  England  and  Scotland, 
and  judges  in  Ireland  may  indorse  Scotch  letters  of  second 
deliverance  for  compelling  attendance  in  Scotland  of  witnesses 
in  criminal  cases  resident  in  Ireland. 

By  the  2  W.  4.  <?.  33.  the  Courts  of  Chancery  and  Ex* 
chequer  in  England  in  suits  concerning  lands  in  England  or 
Wales,  are  empowered  to  direct  process  to  be  served  in  any 
other  part  of  the  United  Kingdom,  or  in  the  Isle  of  Man. 
And  by  §  2.  a  similar  power  is  given  to  the  Courts  of  Chan- 
cery and  Exchequer  in  Ireland,  to  issue  process  to  any  other 
part  of  the  United  Kingdom,  or  the  Isle  of  Man. 

By  the  2  and  3  W,  4.  c.  93.  the  inconvenience  arising  from 
the  process  of  the  Ecclesiastical  Courts  in  England  and  Ireland 
being  unavailable  out  of  their  respective  jurisdictions,  is  reme- 
died by  giving  such  process  equal  force  and  operation  in  any 
part  of  the  United  Kingdom. 

Independent  of  the  Roman  Catholic  Relief  Bill  (10G.  4 
c.  many  important  statutes  have  of  late  years  been  passed 
with  reference  to  Ireland. 

By  the  1  and  2  IV.  4.  c.  33.  his  Majesty  may  authorize  the 
Treasury  to  issue  500,000/.  Exchequer  bills  for  the  extension 
and  promotion  of  public  works  in  Ireland. 

By  the  2  W.  4.  c.  17*  the  laws  relating  to  the  assignment 
and  subletting  of  lands  and  tenements  in  Ireland,  were  re- 
pealed, and  other  provisions  substituted. 

By  the  act  for  amending  the  representation  of  the  people  of 
Ireland  (2  and  3  TV.  4.  c.  88.)  besides  the  improvements  intro* 
duced  with  respect  to  the  qualifications  of  electors,  five  addi- 
tional members  have  been  given  to  that  country,  viz.  an  addi- 
tional member  to  the  cities  of  Limerick  and  Waterford,  the 
borough  of  Belfast,  the  town  of  Gahvay,  and  the  university 
of  Dublin. 

By  the  2  and  3  IF.  4.  c.  118.  party  processions  in  Ireland 
are  restrained  for  the  period  of  five  years. 

By  the  2  and  3  W.  4.  c.  119.  three  several  acts,  passed  in 
the  reign  of  his  late  Majesty,  for  the  establishing  of  composi- 
tions of  tithes  in  Ireland,  were  amended,  and  such  composi- 
tions rendered  permanent.    See  further  tit.  Tithes* 

By  the  3  and  4  TV.  4.  c-  37*  for  amending  the  laws  relative 
to  the  temporalities  of  the  church  of  Ireland,  ecclesiastical 
commissioners  are  appointed  who  are  to  be  a  body  politic  and 
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corporate,  by  the  name  of  the  '*  Ecclesiastical  Commissioners  for 
Ireland,"  and  to  have  perpetual  succession  and  a  common  seal. 

By  §  13.  all  payments  of  first- fruits  in  Ireland  are  to  cease. 

By  §  14.  the  commissioners  are  to  make  a  valuation  of  all 
sees  and  livings  in  Ireland,  and  to  levy  a  yearly  assignment 
thereon,  to  commence  from  the  next  avoidance,  according  to 
the  rates  specified  in  one  of  the  schedules  to  the  act;  such 
tax,  and  the  other  funds  vested  in  the  commissioners  by  the 
act,  to  he  applied  by  them  for  the  purposes  therein  mentioned. 

By  §  32.  the  bishopric  of  Waterford,  from  the  passing  of  the 
act,  shall,  and  the  other  bishoprics  in  the  first  column  given 
below  when  they  become  void,  are  to  be  united  to  the  arch- 
bishoprics and  bishoprics  in  the  second  column, 

1 .  Dromore  Down  and  Connor. 

2.  Raphoe   Deny. 

3.  Clogher   ,  Armagh. 

4.  Elphin  Kilmore. 

5.  Killala  and  Achonry   Tuam. 

6.  Clonfert  and  Kilmacduagh  ....  Killala  and  Kilfenora. 

7-  Kildare  Dublin  and  Glandelagh. 

8.  Ossory  Ferns  and  Leighlim 

9*  Waterford  and  Lismore  Cashel  and  Etnly. 

10.  Cork  and  Ross  Cloyne. 

By  §  4-6.  when  the  arehiepiscopal  sees  of  Tuam  and  Cashel 
shall  be  void,  their  respective  arehiepiscopal  jurisdictions  shall 
be  transferred  to  the  archbishops  of  Armagh  and  Dublin. 
.  By  §  4?7«  as  soon  as  the  arehiepiscopal  see  of  Tuam  shall  be 
void,  the  bishopric  of  Ardagh,  now  held  therewith,  is  to  be 
united  with  the  bishopric  of  Kilmore. 

By  §  51.  the  arehiepiscopal  sees  of  Cashel  and  Tuam  on 
becoming  void  are  to  cease  to  be  included  in  the  rotation 
established  among  the  arehiepiscopal  sees  by  the  union,  and 
are  to  be  excluded  in  the  rotation  among  the  episcopal  sees, 
and  take  place  therein  next  before  the  episcopal  see  last  in  such 
order  of  rotation,  the  bishops  whereof  may  have  sat  in  par- 
liament the  previous  session.  And  by  §  52.  bishoprics  on 
becoming  void,  or  united  to  another  bishopric,  arc  to  be  ex- 
cluded from  such  rotation. 

By  §  11  fi.  the  commissioners  may  suspend  the  appointment 
of  a  clerk  to  any  benefice  where  divine  worship  has  not  been 
celebrated  for  three  years. 

By  §  128.  lessees  of  church  lands,  whether  holding  the  same 
for  lives  or  for  years,  may  purchase  the  fee-simple  thereof  on 
the  terms  mentioned  in  that  and  the  following  sections. 

By  the  3  and  4  W.  4.  c.  78.  the  laws  relative  to  grand 
juries  in  Ireland  were  amended,  as  also  the  regulating  pre- 
ientments  to  be  made  by  them  respecting  public  works* 

And  by  S  and  4  W.  4.  c.  91.  the  laws  relative  to  jurors  and 
juries  in  Ireland  were  consolidated  and  amended. 

In  addition  to  the  above  acts,  many  of  the  improvements 
that  have  been  made  in  the  criminal  law  and  in  the  practice  of 
the  courts  have  been  extended  to  Ireland. 

IRON1,  All  statutes  forbidding  the  exportation  of  iron  and 
steel  are  now  repealed.  The  following  acts,  though  still  un- 
repealed, have  long  been  obsolete. 

None  shall  convert  to  coal,  or  other  fuel,  for  the  making  of 
iron  metal,  any  trees  of  such  a  size,  or  within  a  certain 
compass  of  London,  under  penalties  by  statute ;  nor  shall  any 
new  iron  mills  be  set  up  in  Sussex,  Surrv,  or  Kent.  State* 
I  Eliz.  c.  15:  23  Eliz.  c.  5  :  27  Eliz.  c.  19*    See  tit.  Woods. 

IRONS,  to  secure  prisoners.  See  tits.  Fellers,  Gaol,  and 
Gaolers. 

IRON1  WIRE.    See  Wire. 

IRONY.  In  libels  makes  them  as  properly  libels  as  what 
is  expressed  in  direct  terms.  Hob.  215.  As  where  a  writing, 
in  a  taunting  manner  reckoned  up  several  acts  of  public  charity 
done  by  a  person,  said,  "  You  will  not  play  the  Jew,  nor  the 
hypocrite"  and  then  proceeded  in  a  strain  of  ridicule  to  insi- 
nuate that  what  the  person  did  was  owing  to  his  vain  glory. 
Or,  where  a  publication  pretending  to  recommend  to  a  person 

vol.  t* 


the  characters  of  several  great  men  for  his  imitation,  instead 
of  taking  notice  of  what  great  men  are  generally  esteemed  for, 
selected  such  qualities  as  their  enemies  accused  them  of  not 
possessing  (as  by  proposing  such  a  one  to  be  imitated  for  his 
courage,  who  was  known  to  be  a  great  statesman,  but  no 
soldier,  and  another  to  be  imitated  for  his  learning  who  was 
known  to  be  a  great  general,  but  no  scholar),  such  a  publica- 
tion being  as  well  understood  to  mean  only  to  upbraid  the 
parties  with  the  want  of  those  qualities  as  if  it  had  done  so 
directly  and  expressly*  1  Hawk.  P.  C.  c.  73.  §  4 :  4  Bgc.  Ab. 
Lihel  (A.)  3.  p.  453;    See  tit.  Libel 

IRREGULARITY,  irregular it a*\]  Disorder,  or  going  out 
of  rule.  In  the  canon  law  it  is  used  for  an  impediment  to  the 
taking  holy  orders ;  as  where  a  man  is  base  born,  notoriously 
defamed  of  any  crime,  maimed,  or  much  deformed  in  body,  &c. 
In  common  speech,  in  our  law,  it  means  a  transgressing  of 
form  in  point  of  practice,  &c. 

IRREPLEVIABLE,  or  IRREPLEVISABLE.  That 
neither  may  nor  ought  to  be  replevied,  or  delivered  on  sure- 
ties. StaL  13  Ed,  1.  si.  1.  c.  2.  It  is  against  the  nature  of  a 
distress  for  rent  to  be  irreplevisable.  1  Inst.  145.  See  tits. 
Distress,  Replevin. 

IRRITANCY.  The  becoming  void.  Irritant  clause  is  a 
clause  by  which  certain  acts  specified  in  a  deed  are  declared  to 
be  null  and  void :  and  by  another  clause,  called  a  resolutive 
clause,  the  right  of  the  proprietor  is  dissolved  and  put  an  end 
to  on  bis  committing  the  acts  so  declared  void.  Belt's  Scotch 
Law  Diet. 

ISH.  The  period  of  the  termination  of  a  tack  or  lease. 
Scotch  Diet. 

ISINGLASS.  A  kind  of  fish  glue,  brought  from  Iceland, 
used  by  some  persons  in  the  adulterating  of  wine;  but  for  that 
prohibited  by  stat.  12  Car,  2.  c.  25. 

ISLE,  insula. 2  Land  inclosed  in,  and  environed  with  the 
sea  or  fresh  water.  There  are  several  islands  belonging  to 
England;  as  the  isles  of  Jersey  and  Guernsey,  Man,  &e. 

As  to  islands  arising  in  rivers,  or  the  sea,  see  tits.  Occu- 
pancy* Plantations. 

ISLE  OF  ELY.    See  Et#. 

ISLE  OF  JERSEY.    See  Jersey. 

ISLE  OF  MAN.    See  Man.  * 

ISLE  OF  WIGHT.    See  Wight. 

ISLET.    A  small  island.    See  I  let. 

ISSUABLE  PLEA.    See  Pleading,  I.  1, 

ISSUABLE  TERMS.  Hilary  and  Trinity  terms  are 
usually  called  issuable  terms,  from  the  making  up  of  the  issues 
therein.  Though  for  causes  tried  in  Middlesex  and  Loudon, 
many  issues  are  made  up  in  Easter  and  Michaelmas  terms. 
See  tits.  Judges,  Terms. 

ISSUE,  ex  it  us,  from  the  Fr.  issuer,  i.  e.  cmanare>~\  Hath 
divers  significations  in  law:  sometimes  it  is  taken  for  the  chil- 
dren begotten  between  a  man  and  his  wife ;  sometimes  for  the 
profits  growing  from  amerciaments  and  fines;  sometimes  for 
the  profits  of  lands  and  tenements ;  but  it  generally  signifies 
the  point  of  matter  issuing  out  of  the  allegations  and  pleas  of 
the  plaintiff  and  defendant  in  a  cause.    1  Inst.  \  UG:  11  Rep.  10. 

Issues  is  the  term  applied  to  the  profits  on  land,  which  the 
sheriff  is  directed  to  take  by  a  writ  of  distringas,  in  order  to 
compel  the  appearance  of  a  party  in  court,  and  which;  by  the 
common  law,  he  forfeits  to  the  king  if  he  does  not  appear. 
Finch.  L.  352.  But  now,  by  stat.  10  G,  S.  c.  50,  the  issues 
may  be  sold,  if  the  court  shall  so  direct,  in  order  to  defray  the 
reasonable  costs  of  the  plaintiff*.  See  tits.  Appearance,  At* 
tachment,  Distringas,  Process,  See. 

As  to  issue,  in  the  sense  of  children  or  heirs,  see  tits.  Estate, 
Executory  Devise,  Limitation,  Remainder,  Will,  &c. 

When  in  the  course  of  pleading  the  parties  in  a  cause  come  to 
a  point,  which  is  affirmed  on  one  side  and  denied  on  the  other, 
they  are  then  said  to  be  at  issue ;  all  their  debates  being  at 
last  contracted  into  a  single  point,  \vhich  must  be  determined 
either  in  favour  of  the  plaintiff  or  the  defendant.  3  Comm.  313. 
5  D 


ISSUE, 


The  issues  concerning  causes  are  of  two  kinds ;  upon  matter 
of  fact,  and  matter  of  law. 

An  issue  in  fact  is  where  the  plaintiff  and  defendant  have 
agreed  upon  a  point  to  he  tried  by  a  jury:  an  issue  in  law  is 
where  there  is  demurrer  to  a  declaration,  plea,  &c,  and  a 
joinder  in  a  demurrer,  which  is  to  be  determined  by  the  judges. 
1  Inst*  71,  72.    See  tit.  Demurrer* 

As  to  issues  of  fact,  viz.  whether  the  fact  is  true  or  false, 
Which  are  triable  by  the  jury,  they  were  formerly  either  gene- 
ral or  special. 

An  issue  was  called  general  where  the  defendant  pleaded  the 
general  issue  to  the  plaintiff's  declaration, 

In  most  of  the  usual  actions  there  was  until  recently  an 
appropriate  plea  fixed  by  ancient  usage  as  the  proper  method  of 
traversing  the  declaration  in  cases  where  the  defendant  meant 
to  deny  the  whole,  or  the  principal  part  of  its  allegations. 
Reg.  Plac*  57:  Doct.  Stud,  272.  This  form  of  plea,  or 
traverse,  was  called  the  general  issue  in  that  action ;  and  it 
appears  to  have  been  so  culled,  because  the  issue  it  tendered 
involving  the  whole  declaration,  or  the  principal  pare  of  it, 
was  of  a  more  general  and  comprehensive  kind  than  that 
usually  tendered  by  a  common  traverse.  Steph.  on  Plead. 
187- 

By  the  general  rules  of  H.  T.  4  IV.  4.  general  issues  have 
been  in  effect  abolished,  except  in  the  cases  hereinafter  alluded 
to ;  for  they  are  now  only  operative  as  a  denial  of  some  particular 
fact,  and  no  longer  put  in  issue  all  the  material  allegations  of 
the  declaration.  See  Pleading,  and  the  various  other  titles 
under  which  the  different  forms  of  actions  are  mentioned. 

There  are,  however,  many  acts  of  parliament  which  enable 
the  defendant  to  plead  the  general  issue,  and  to  give  the  special 
matter  in  evidence;  and  to  these  cases  the  alterations  intro- 
duced by  the  above  rules  do  not  extend* 

A  special  issue  is  when  some  special  matter,  or  material 
point  alleged  by  the  defendant  in  his  defence,  is  to  be  tried ;  as 
in  assault  and  battery,  where  the  defendant  pleads  that  the 
plaintiff1  struck  first,  &c.    1  InsL  126. 

In  all  criminal  cases  the  general  issue  is  not  guilty,  and  a 
special  plea  is  very  rarely  pleaded. 

All  issues  are  to  be  certain  and  single,  and  joined  upon  the 
most  material  thing  in  the  cause ;  that  all  the  matter  in 
question  between  the  parties  may  be  tried.  2  Lil.  85*  An 
immaterial  issue  joined,  which  will  not  bring  the  matter  in 
question  to  be  tried,  is  not  helped  after  verdict  by  the  statute 
of  jeofails;  but  there  must  be  a  repleader:  but  an  informal 
issue  is  helped.    1 8  Car*  2.  B.  R. 

A  repleader  may  be  awarded  after  verdict,  for  the  badness 
and  incertainty  of  the  issue:  and  a  judgment  may  be  reversed 
in  error,  being  on  an  immaterial  issue.  2  Lutm*  1608  :  2  Lev. 
194.  Onajoint  trespass  by  many  persons,  there  must  be  only 
one  issue  in  each  plea  joined :  and  if  several  offences  are 
alleged  against  the  defendant,  he  ought  to  take  all  but  one  by 
protestation,  and  offer  an  issue  upon  that  one,  and  no  more* 
Moor,  80,  But  in  action  for  damage,  according  to  the  loss 
which  the  plaintiff' has  sustained,  every  part  ought  to  be  put  in 
issue.  1  Sound.  269*  In  action  upon  the  case  for  service 
done  for  a  time  certain,  the  defendant  ought  to  put  in  issue 
all  the  time  alleged  in  the  declaration.  Lut?v*  1268,  And 
upon  a  general  issue  in  Waste,  the  plaintiff" must  show  his  title. 
Ibid*  1547.  Though  when  any  special  point  is  in  issue,  the 
plaintiff*  is  not  obliged  to  set  forth  any  other  matter,  Cro* 
Eliz.  320.  If  there  are  several  things  in  a  declaration,  upon 
which  an  issue  may  be  joined,  and  it  is  joined  on  any  of  them, 
it  is  good;  and  an  affirmative  and  an  implied  negative  will 
make  a  good  issue.    Style,  151.  210. 

There  must  be  in  every  issue  an  affirmation  on  the  one  part, 
as  that  the  defendant  owes  such  a  debt,  &c,  and  a  denial  on 
the  other  part,,  as  that  he  oweth  not  the  debt,  Sec.  And 
though  the  matter  contradicts,  yet  there  must  be  a  negative 
and  affirmative  of  it,  to  make  a  right  issue.    1  Venlr.  213. 

A  negative  should  be  as  full  as  the  affirmative,  or  it  is  no 


negative  to  make  an  issue ;  as  if  a  defendant  pleads  a  grant  of 
four  acres,  and  two  acres  only  are  denied,  &c.  1  Rot.  Rep. 
86*  It  has  been  held,  that  issue  ought  not  to  be  joined  on  a 
traverse  only,  without  answering  in  the  affirmative,  &c, 
2  And*  6*  102.  But  where  the  matter,  which  is  the  gist  or 
cause  of  the  action,  is  found,  it  has  been  adjudged  good  after 
verdict,  though  there  was  no  negative  and  affirmative  to  make 
the  issue;  as  where  in  debt  upon  bond  the  defendant  pleads 
payment,  and  concludes  to  the  country,  without  giving  the 
plaintiff'  opportunity  to  deny  the  payment,  if  the  jury  in  such 
case  find  the  money  paid,  it  is  good  after  verdict.    Sid*  341. 

Two  affirmations  do  not  make  a  good  issue.  Com.  Dig. 
Pleader  (R.  3.):  Doug.  GO:  1  Leon.  77-  However,  an  issue 
will  be  good  if  there  is  a  sufficient  negative  and  affirmative  in 
effect,  though  in  form  of  words  there  is  a  double  affirmative. 
I  W'iis.  {}.  Neither  do  two  negatives  make  a  good  issue. 
Com.  Dig.  Pleader  (R.  3.):  6  East.  557* 

There  may  be  a  plea  to  issue  to  part,  and  a  demurrer  to 
part,  which  have  no  depe  tide  nee  on  each  other,  1  Sound* 
338,  Where  the  declaration  of  the  plaintiff  is  good,  and  the 
plea  of  the  defendant  is  ill ;  if  the  plaintiff  in  his  replication 
tender  an  issue  upon  such  ill  plea,  and  a  trial  is  had,  and  it  is 
found  for  the  plaintiff,  he  shall  have  judgment.  Cro*  Car. 
18.  And  generally,  when  a  plea  is  bad,  that  the  plaintiff* 
might  have  demurrer  upon  it,  and  he  doth  not,  but  takes 
issue,  and  it  is  found  for  the  defendant;  this  is  aided  by  the 
statute  of  jeofails,  and  the  defendant  shall  have  judgment :  so 
likewise  where  the  replication  is  bad,  and  issue  is  taken  upon 
it,  and  found  for  the  plaintiff,  he  shall  have  judgment.  Cm 
Eliz.  455;  Cro.  Joe.  312,  But  there  are  many  cases  where, 
if  the  plea  or  replication  is  bad  in  substance,  it  is  not  aided  by 
the  statute  of  jeofails.    See  tit.  Amendment* 

If  issue  be  well  tendered,  both  in  point  of  substance  and  in 
point  of  form,  nothing  remains  for  the  opposite  party  but  to 
accept,  or  join  in  it ;  and  he  can  neither  demur,  traverse,  nor 
plead  in  confession  and  avoidance ;  but  he  may  plead  in 
estoppel.    Steph.  on  Plead.  279* 

If  the  tender  of  the  issue  comes  on  the  part  of  the  plaintiff, 
the  form  of  it  is — And  this  he  prays  may  be  inquired  by  the 
record,  or  by  the  country;  and  when  on  the  part  or  the  defend- 
ant— And  of  t his  he  puts  himself  '  upon  the  country  ;  and  The 
plaintiff  doth  the  like,  &c. 

When  issue  is  joined  between  the  parties,  it  cannot  be  after- 
wards waived,  if  it  be  a  good  issue,  without  consent  of  both 
parties.    3  SalL  211. 

Every  issue  is  to  be  joined  in  such  a  court  that  hath  power 
to  try  it,  otherwise  the  issue  is  not  well  joined ;  for  if  the 
cause  cannot  be  tried,  the  issue  is  fruitless ;  and  if  it  be  tried* 
the  trial  is  coram  non  judive*    2  Lit*  Abr*  84. 

Where  an  issue  is  not  joined*  there  cannot  be  a  good  trial, 
nor  ought  judgment  to  be  given.    2  Nets*  Abr.  104-2. 

If  the  plaintiff  will  not  try  the  issue  after  joined,  in  such 
time  as  he  ought  by  the  course  of  the  court,  the  defendant 
may  give  him  a  rule  to  enter  it :  which  if  he  does  not,  be  shall 
be  nonsuit,  &c.    2  Lil.  84>* 

Where  there  are  two  issues  joined,  one  good  and  the  othjer  . 
bad ,  if  entire  damages  arc  given  upon  the  trial  on  both  issues, 
it  will  be  error;  but  if  several  damages  are  found,  the  plaintiff 
may  release  the  damages  on  the  bad  issue,  and  have  judgment 
for  the  rest.  2  Lit*  Abr.  87*  88*  See  tit.  Damages.  And  it 
is  said,  judgment  may  be  entered  as  to  one  part  of  the  issue; 
and  a  nolle  prosequi  to  another  part  of  the  same  issue,  wrhere  it 
may  be  divided,  Pasch*  23  Car.  2.  B.  R.  Where  two  issues  are 
joined,  and  a  verdict  only  on  one  of  thcin,  it  is  a  mistrial,  and  the 
judgment  may  be  arrested,  and  a  venire  facias de  tiovo awarded ,* 
if  error  brought,  the  judgment  must  be  arrested,  Annalvs  24ti- 

With  respect  to  the  trial.  Sec*  of  issues,  see  tits.  Judgment. 
Nisi  Print.  Trial,  Venue,  &c* 

For  further  information  on  the  subject,  see  tits.  Pleadings9 
Practice,  and  the  various  titles  of  subjects  on  which  points  of 
pleading  arise. 


ISSUE 


I  T  I 


Issue  Book.  When  parties  have  come  to  issue,  a  transcript 
is  made  upon  paper  of  the  whole  proceedings  that  have  been 
delivered  or  fded  between  them.  This  transcript,  when  tie 
issue  joined  is  an  issue  in  law,  is  railed  the  demurrer  book  ; 
when'an  issue  in  fact,  it  is  called,  in  the  King  s  Bench,  in  some 
cases  the  issue,  in  others  the  paper-book  ;  and  in  the  Common 
Pleas,  the  issue.  See  1  Arch.  PracL  214:  Steph.  on  Plead.  103. 

By  one  of  the  general  rules  of  H.  T.  4  W.  4-  the  issue  or 
demurrer  book  shall,  on  all  occasions,  be  made  up  by  the  suitor 
or  agent,  and  not  as  heretofore  by  any  officer  of  the  court. 

Issue  Roll.  The  name  of  the  roll  on  which  the  issue 
was  formerly  entered  as  soon  as  it  was  joined.  The  practice, 
however,  for  a  great  length  of  time,  has  been  only  to  enter 
What  was  called  an  incipitur  (see  that  title)  previous  to  the 
trial ;  after  that  was  over,  and  it  became  necessary  to  carry  in 
the  roll,  the  issue  was  entered  verbatim,  together  with  the  pro- 
ceedings, subsequent  to  the  award  of  the  venire  to  the  judg- 
ment inclusive,  and  the  roll  was  then  termed  the  judgment 
roll.    1  Arch.  Pr.  221. 

Now  by  the  rules  of  H.  T.  4  W*  4.  the  entry  of  proceedings 
on  the  record  for  trial,  or  on  the  judgment  roll  (according  to 


the  nature  of  the  case),  shall  he  the  first  entry  of  the  proceed- 
ings in  the  cause  upon  record. 

Issue,  feigned.    See  Feigned  Issue. 

Issues  on  Sheriffs,  are  for  neglects  and  defaults,  by 
amercement  and  fine  to  the  king,  levied  out  of  the  issues  and 
profits  of  their  lands;  and  double  or  treble  issues  may  be  laid 
on  a  sheriff  for  not  returning  writs,  &c.  But  they  may  be 
taken  off  before  estreated  into  the  Exchequer,  by  rule  of  court, 
on  good  reason  shown.    2  LiL  A  dr.  S{). 

ITI N  E  HA  N  T,  ilinerans.~]  Travelling  or  taking  a  journey : 
and  those  were  anciently  called  justices  itinerant,  who  were 
sent  with  commission  into  divers  renin  ties  to  hear  onuses. 

The  king's  courts  were  formerly  itinerant,  being  kept  in  the 
king's  palace,  and  removing  with  his  household.  The  Common 
Pleas  is  now  fixed  by  Magna  Charta;  but  though  the  Court 
of  King's  Bench  is  constantly  held  in  Westminster  Mall,  vet 
there  is  nothing  but  custom  to  fix  it  there,  as  it  is  supposed  to 
be  before  the  king,  and  if  actually  so,  must  he  itinerant.  Sec 
tits.  Common  Pleas,  Judges,  Justices,  King's  Bench,  &e. 

ITINERARY,  ilinerariumT]  A  commentary  concerning 
things  falling  out  in  journeys.    Law  hat.  Diet. 


j. 

J  E  R  J  E  S 


JACENS,  keereditas  dieitur,  antequam  adita  sit.  An  estate 
in  abeyance.  Dig. 
JACK,  *  A  kind  of  defensive  coat-armour  formerly  worn 
by  horsemen  in  war,  not  made  of  solid  iron,  but  of  many  j 
plates  fastened  together  ;  which  some  persons  by  tenure  were 
bound  to  find  upon  any  invasion.  Wahingham.  It  was  called 
larica,  because  at  first  it  was  made  with  leather.  Con-ell. 

JACTITATION  OF  MARRIAGE,  is  one  of  the  first 
and  principal  matrimonial  causes  in  the  Ecclesiastical  Courts; 
as,  when  one  of  the  parties  boasts  or  gives  out  that  he  or  she 
is  married  to  the  other,  whereby  a  common  reputation  of  their 
marriage  may  ensue.  On  this  ground  the  party  injured  may 
libel  the  other;  and,  unless  the  defendant  undertakes  and 
makes  out  a  proof  of  the  actual  marriage,  he  or  she  is  enjoined 
perpetual  silence  upon  that  head ;  which  is  the  only  remedy 
those  courts  can  give  for  this  injury,    3  Comm.  f)3, 

JACTIVUS,  Lat.~]    He  that  loseth  by  default.  Formul. 
Solen.  150* 
JACTUS  MERCIUM.    See  Jetsam. 
JAIL.    See  Gad. 

JAMAICA.    An  American  island  taken  from  the  Spaniards 
in  the  year  1 6/35.    See  this  Diet.  tit.  Navigation  Acts. 

JAM  BEAUX.    Leg-armour;  from  jambe,  tibia.  Blount. 

JAMPNUM,  JAN  MUM,  JAUM.   Furze,  whins,  or  gorse,  I 
and  gorsy  ground;  a  word  used  in  fines  of  lands,  &c.  when 
law  proceedings  were  in  Latin,  and  which  seems  to  be  taken 
from  the  Vr.  Jaime,  u  e.  yellow ;  because  the  blossoms  of  furze 
or  gorse  are  of  that  colour.    Cro.  Car.  171):  Cowell. 

JAQUES.    Small  money.    SiaundfonUs  P.  C.  c.  30, 

JARROCK,    A  kind  of  cork,  or  other  ingredient,  prohi- 
bited to  be  used  in  dyeing  cloth.    Stat.  1  Ric  3.  c.  8* 

JAUN.    See  Jampnum. 

JEJUNIUM,  fasting.   Furgatw  perjejunium,  is  mentioned 
in  Leg.  Canuti,  cap  7-  apud.  Brompton.    See  tit.  Ordeal. 

JEMAN,  sometimes  used  for  yeoman.  Cowell. 

JEOFAILS,  f  at  failU;  ego  lapsus  sum;  I  have  failed.] 
An  oversight  in  pleading,  or  other  law  proceedings.  See  this 
Diet.  tit.  Amendment. 

JERSEY,  GUERNSEY,   SARK,   and  ALDERNEY. 
These  islands  and  their  appendages  were  parcel  of  the  duchy  j 
of  Normandy,  and  were  united  to  the  crown  of  England  by 
the  first  princes  of  the  Norman  line.    They  are  governed  by 
their  own  laws,  which  arc,  for  the  most  part,  the  ducal  cus- 


toms of  Normandy,  being  collected  in  an  ancient  book  of  very 
great  authority,  entitled  Le  Grand  Const  under.  The  king's 
writ  or  process  from  the  courts  at  Westminster  is  there  of  no 
force,  but  his  commission  is.  They  are  not  bound  by  common 
acts  of  our  parliament,  unless  particularly  named.  4  Inst. 
28(>.  All  causes  are  originally  determined  by  their  own 
officers,  the  bailiffs  and  jurats  of  the  islands  ;  but  an  appeal 
lies  from  them  to  the  king  and  council  in  the  last  resort. 
1  Com.  106. 

JESSE.  A  large  brass  candlestick,  with  many  sconces, 
hanging  down  in  the  middle  of  ft  church  or  choir:  which  in- 
vention was  first  called  Jesse,  from  the  similitude  of  the 
branches  to  those  of  the  arbor  Jesse.  This  useful  ornament  of 
churches  was  first  brought  over  to  this  kingdom  by  Hugh  de 
Ffon/,  abbot  of  St.  Austin's,  in  Canterbury,  about  the  year 
1100.    Ckron.  Will.  Thorn. 

JETSAM,  JETZON,  and  JOTSON,  from  the  French 
jetter,  ejicere.'}  Any  thing  thrown  out  of  a  ship,  being  in  the 
danger  of  wreck,  and  by  the  waves  driven  to  the  shore.  See 
tits.  Flotsam,  Insurance,  II.  5.,  Wreck. 

JESUITS,  The  society  of  Jesuits  was  instituted  by  Igna- 
tius Loyola,  a  Biscay  an  gentleman.  It  has  been  termed  the  most 
political  and  best  regulated  of  all  the  monastic  orders,  and 
from  which  mankind  have  derived  more  advantages,  and  re- 
ceived greater  hurt,  than  from  any  other  of  the  many  reli- 
gious fraternities.  Roberts.  Hist.  Emp.  Char.  V.  vol.  %  134, 
135,  &c. 

By  the  Roman  Catholic  Relief  Bill  (10  G.  4.  c.  7.),  aftet 
reciting  28.)  that  Jesuits  and  members  of  other  religious 
ur  dors,  &e.  of  the  church  of  Rome,  bound  by  monastic  or  reli- 
gious vows,  were  resident  within  the  United  Kingdom,  it  is 
enacted,  that  every  Jesuit,  and  every  member  of  any  other 
religious  order,  who  at  the  commencement  of  the  act  shall  be 
within  the  United  Kingdom,  shall  within  six  months  deliver  to 
the  clerk  of  the  peace  of  the  county  where  he  resides  a  state- 
ment, in  the  form  annexed  to  the  act,  containing  the  parti- 
culars of  his  name,  age,  place  of  birth,  order  to  which  he 
belongs,  residence,  &c.,  which  shall  be  registered,  and  a  copy 
transmitted  to  the  lord  lieutenant,  if  such  person  shall  reside 
in  Ireland;  or  if  in  Great  Britain,  to  a  secretary  of  state;  any 
one  not  delivering  such  statement  shall  forfeit  50/.  for  every 
month  he  remains  in  the  United  Kingdom, 

By  §  29,  any  Jesuit,  &c.  coming  into  the  United  Kingdom 
*5d  2 


J  E  W 


JEWS. 


after  the  commencement  of  the  act  shall  be  guilty  of  a  misde- 
meanor, and,  on  conviction,  be  banished  for  life. 

§  30.  Natural  born  subjects,  being  Jesuits,  Sec.  may  come 
into  the  realm  on  registering  themselves  with  the  clerk  of  the 
jR\ice,  within  six  months,  under  the  like  penalty  for  neglect  its 
mentioned  in  §28. 

By  §  31.  a  secretary  of  state,  being  a  Protestant,  may  licence 
any  Jesuit,  &c.  to  come  into  the  kingdom,  and  to  remain  for  any 
period  not  exceeding  six  months,  but  may  revoke  such  licence ; 
and  any  person  so  licensed  not  departing  the  kingdom  within 
twenty  days  after  the  expiration  or  revocation  of  such  licence, 
is  guilty  of  a  misdemeanor,  punishable  with  banishment  for 
life. 

§  32.  An  account  of  the  licences  granted  is  to  be  laid  annu- 
ally before  parliament. 

§  33.  In  case  any  Jesuit,  &c.  shall,  within  the  United 
Kingdom,  admit  any  person  as  a  member  of  any  such  religious 
order,  or  be  aiding  or  consenting  thereto,  he  shall  in  England 
and  Ireland  be  guilty  of  a  misdemeanor,  and  in  Scotland  be 
punished  by  fine  and  imprisonment. 

§  34.  Any  person  so  admitted  shall  be  guilty  of  a  misde- 
meanor, and  be  banished  for  life. 

§  35.  Any  person  banished  not  departing  within  thirty  days 
may  be  conveyed  to  such  place  as  his  Majesty  shall  direct ;  and 
(§  36.)  if  found  at  large  at  the  end  of  three  months  from  being 
sentenced,  without  some  lawful  cause,  shall  be  transported  for 
life. 

By  §  36.  the  preceding  provisions  are  not  to  extend  to  reli- 
gious orders  consisting  of  females. 

JEWELS.  Sec  Jocaliaj  and  also  tits.  Baron  and  Feme, 
Carrier. 

JEWS,  Judm.~\  The  first  time  we  find  the  Jews  men- 
tioned in  any  document  connected  with  English  history  is  in 
the  canons  of  Ecbright,  Archbishop  of  York,  which  contain  an 
ordinance,  that  "  no  C  hristian  shall  Jiulaise,  or  presume  to 
eat  with  a  Jew."  Ex*  MSS.  Cotton,  Nero,  A.  fol.  131.  See 
IV U kins  Concilia  Mag*  Brit*  vol.  i.  p.  11:  Johnsons  Coll  of 
EccL  Law,  vol.  iii. 

By  the  laws  attributed  to  Edward  the  Confessor,  it  is  de- 
clared that  "the  Jews,  wheresoever  they  be,  are  under  the 
king's  guard  and  protection  ;  neither  can  any  one  of  them  put 
himself  under  the  protection  of  any  rich  man  without  the 
king's  licence,  for  the  Jews,  and  all  they  have,  belong  to  the 
king;  and  if  any  person  shall  detain  them,  or  their  money,  the 
king  may  claim  them  if  he  please  as  his  own." 

William  the  First,  soon  after  the  Conquest,  encouraged  the 
Jews  to  come  over  in  large  numbers  from  Rouen,  and  is 
reported  to  have  appointed  a  particular  town  for  their  resi- 
dence, of  the  name  of  which  we  are  not  accurately  informed. 
Magd.  Cent.  c.  14.  636:  Stoive  Annals,  x.  103;  Holinshed, 
vol  iii,  p.  15:  Baker's  Chron.  x.  37* 

Peck,  in  his  annals,  relates,  that  many  of  the  Jews  who 
came  over  in  this  reign,  took  up  their  residence  at  Stamford. 
Peck's  Ann.  of  '  Stamford,  lib.  iv.  And  Wood,  in  his  History 
of  Oxford,  shows,  upon  the  authority  of  some  ancient  deeds, 
that  in  the  tenth  year  after  the  Conquest  great  numbers  of 
them  were  already  living  at  that  university,  where  they  soon 
afterwards  erected  a  synagogue.    Wood's  Ann.  and  Antiq. 

During  the  whole  of  the  reign  of  William  the  First,  and  of 
those  of  William  Rufus  and  Henry  the  First,  the  Jews  ap- 
pear to  have  enjoyed  complete  toleration,  and  to  have 
rapidly  increased  in  numbers  and  in  wealth.  William  Rufus, 
we  are  told,  was  in  the  habit,  when  a  bishopric  fell  vacant,  of 
delaying  the  nomination  of  a  prelate,  that  he  might  retain  the 
temporalities  of  the  see  in  his  own  hand;  and  on  such  occa- 
sions he  generally  farmed  the  vacant  benefices  to  the  Jews. 
Pet.  Bles.  conL  ad.  an.  1100.  King  Stephen,  however,  and 
the  Empress  Maude,  during  her  short  authority,  subjected 
them  to  various  exactions,  which  were  continued  throughout 
the  reign,  of  Henry  the  Second,    It  would  appear  that  when- 


ever these  sovereigns  were  in  want  of  money,  they  generally 
extorted  it  from  the  Jews,  under  the  pretence  of  mulcting 
them  for  some  crime  which  they  were  accused  of  having  com- 
mitted. But  they  obtained,  after  repeated  solicitations,  one 
indulgence  in  the  twenty-fourth  year  of  the  last  named 
monarch,  namely,  permission  to  buy  burial  grounds  in  the 
neighbourhood  of  the  different  towns  where  they  resided; 
previous  to  which  time  they  had  only  been  allowed  to  have 
one  place  of  interment  in  England,  situate  in  the  outskirts  of 
London,  to  which  spot  they  had  been  compelled  to  bring  their 
dead  from  all  parts  of  the  country.  Moved.  568 :  BrompL 
11  £9  :  Holinsh.  lib.  2.  p.  101  :  Stotve,  lib.  3.  p.  89. 

The  accession  of  Richard  the  First  brought  with  it  an  in- 
crease of  suffering  to  the  Jews,  one  of  the  first  acts  of  that 
king  being  to  issue  a  proclamation,  forbidding  any  Jew  to 
approach  the  palace  during  his  coronation.  Matt.  Paris,  1 08- 
Anxious  to  propitiate  the  monarch,  the  Jews  deputed  some  of 
their  chief  men,  who  were  the  bearers  of  rich  presents,  and 
who  ventured  to  approach  the  court  yard  of  the  palace  during 
the  ceremony*  By  the  pressure  of  the  crowd  they  were  forced 
within  the  gates,  and  were  driven  back  by  the  attendants.  A 
report  was  quickly  circulated  that  the  king  had  ordered  them 
to  be  put  to  death  for  disobedience  to  his  commands,  where- 
upon they  were  sought  out  and  slain  by  the  populace  in  everv 
part  of  the  city  without  mercy ;  their  houses  burnt ;  many  of 
them  perishing  with  their  families  in  the  flames.  And  although 
orders  were  given  to  quell  the  tumult,  it  was  not  put  down 
until  the  following  day  by  a  large  force  sent  into  the  city  by 
the  king.  Holinsh.  lib.  2,  c.  118.  §  40:  Guliehn*  Neubrigensh 
313. 

Other  parts  of  the  country  seemed  inclined  to  follow  the 
example  of  London;  and  notwithstanding  the  king  caused 
writs  to  be  issued  throughout  the  counties,  forbidding  any 
molestation  to  be  offered  to  them,  the  Jews  were  in  many 
places  subject  to  severe  persecutions.  And  after  the  departure 
of  the  king  to  the  continent,  on  his  way  to  the  Holy  Land, 
they  were  plundered,  and  many  of  them  slain  in  the  principal 
towns  by  the  assembled  crusaders.  At  York,  where  the  feeling 
against  them  appears  to  have  spread  to  all  the  inhabitants, 
they  were  killed  without,  regard  to  age  or  sex;  and  five  hun- 
dred, who  escaped  into  the  castle,  after  defending  themselves 
for  awhile  with  desperate  bravery,  at  length  put  their  wives 
and  families  to  death,  and  then  destroyed  themselves.  Chron* 
Walt.  Hem.  c.  43.  p.  515.  ^*-^-<^tr^ir}  rfjx&i 

During  the  remainder  of  the  reign  of  Richard  the  First,  and  * 
for  some  years  after  King  John  mounted  the  throne,  the  Jews  Jr* 
appeared  to  have  been  treated  \vith  some  degree  of  favour;  and  ^   /  1 
the  latter  monarch,  in  the  second  year  of  his  reign,  granted 
them  for  four  thousand  marks  two  charters,  the  one  extending 
as  well  to  the  Jews  of  Normandy,  by  which  they  were  allowed 
to  live  freely  in  the  king's  dominion s}.  and  to  hold  lands,  and 
to  have  their  privileges  as  they  had  in  the  time  of  Henry  the 
Second. 

They  did  not  enjoy  the  benefit  of  these  charters  many  years; 
for  in  1210  King  John  threw  \M  the  mask  which  he  seems  only 
to  have  worn  to  tempt  the  Jew*  to  increase  and  display  their 
wealth  ;  and  during  the  rest  of  his  reign  they  were  heavily 
taxed,  and  the  payment  of  the  impositions  enforced  by  impri- 
sonment and  torture. 

When  Magna  Charta  was  extorted  from  the  king,  two 
clauses  were  inserted  in  it  having  reference  to  the  Jews ;  but 
they  wTere  introduced  to  afford  protection  to  the  persons  who 
were  debtors  to  the  Jews  from  the  claims  of  the  crown,  and 
not  to  give  any  relief  to  the  Jews  themselves,  whose  residences 
in  London  were  pillaged  by  the  forces  of  the  barons. 

During  the  minority  of  Henry  the  Third  the  Jews  ol> 
tained  a  respite  from  persecution ;  many  measures  were  adopted 
for  their  protection,  and  the  charter  of  the  preceding  reign 
was  confirmed.  They  were,  however,  required  to  wear  a 
badge,  consisting  of  two  white  tablets  of  linen  parchment  on 
the  breast,  to  be  attached  to  their  upper  garment ;  but  this 
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order  appears  to  have  proceeded  from  no  unkindly  intention, 
but  to  have  been  meant  as  a  safeguard.    Tovetf,  Angl  Jud,  79- 

The  toleration  thus  afforded  them  gave  offence  to  the  clergy  ; 
and  the  Archbishop  of  Canterbury  published  a  general  prohibi- 
tion, by  which  all  persons  were  forbidden  to  sell  them  any  pro- 
visions, or  to  have  any  dealings  with  them.  And  although  the 
crown  sent  directions  to  the  sheriff  to  prevent  this  edict  of  the 
church  from  being  enforced,  they  obtained  only  a  short  exemp- 
tion from  persecution.  The  annals  of  historians,  from  the 
fourteenth  year  of  the  conclusion  of  the  reign  of  Henry  the 
Third,  present  a  disgusting  record  of  the  various  cruelties  and 
extortions  that  were  practised  upon  them,  during  which  they 
vainly  entreated  permission  to  seek  an  asylum  in  foreign  lands, 
for  proclamations  were  issued  forbidding  them  to  leave  England 
without  the  king's  licence.  2  Dem*  45.  In  the  thirty- ninth 
year  of  his  reign  Henry  the  Third  assigned  the  Jews  over 
to  his  brother  Richard,  Earl  of  Cornwall,  as  a  security  for  a 
sum  advanced  by  the  latter.    Mad.  Exch.  156. 

Two  ordinances  or  statutes  were  passed  towards  the  con- 
clusion of  this  reign ;  by  the  first,  all  debts  due  to  Jews  were 
prohibited  from  being  secured  as  rent  charges  on  lands;  and 
bv  the  second  it  was  enacted,  no  Jew  should  hold  any  freehold 
in  any  manors,  lands,  or  tenements,  excepting  that  they  might 
hold  houses  as  theretofore  for  their  habitations  in  the  towns 
where  they  resided.  These  ordinances  were  made  to  preserve 
the  rights  of  tenure,  which  wrere  endangered  whenever  the 
crown  seized  upon  the  debts  and  landed  property  of  the  Jcws^ 
for  thereby  the  lords  of  the  fee  were  deprived  of  their  accus- 
tomed fruits  and  privileges. 

King  Edward  the  First,  in  the  third  year  of  his  reign,  was 
forced  to  pass  the  statute  known  by  the  name  of  the  Statute  de 
Judaismo,  in  consequence  of  the  injuries  experienced  by  the 
people  in  general  from  the  laws  and  proceedings  against  the 
Jews.  This  statute  enacted,  that  no  Jew  should  practise 
usury ;  that  no  distress  for  the  debt  of  a  Jew  should  be  so 
grievous  as  not  to  leave  the  debtor  the  moiety  of  his  lands  and 
chattels  for  his  subsistence ;  that  no  Jew  should  have  power  to 
tell  or  alien  any  house,  lands,  or  tenements,  without  the  king's 
leave;  but  that  they  might  purchase  houses  in  cities  as  thereto- 
fore, and  take  leases  of  land  to  farm  for  ten  years.  It  directed 
they  should  only  reside  in  such  cities  and  boroughs  as  were  the 
king's  own ;  and  that  all  JewTs  above  the  age  of  seven  years 
should  wear  a  badge,  in  the  form  of  two  tables  of  yellow 
taffety,  upon  their  upper  garments. 

These  provisions  were  strictly  enforced,  and  the  direction  to 
wear  badges  was  subsequently,  by  an  edict,  extended  to  Jew- 
esses as  well  as  Jews.  Several  measures  were  also  taken  to 
induce  the  Jews  to  renounce  their  faith.  In  England,  as  in 
most  other  countries,  a  custom  prevailed,  by  which3  when  a 
Jew  was  converted,  the  king  seised  all  his  property.  Letters 
patent  were  published,  declaring  that  in  future  any  Jew  eon- 
forming  to  Christianity  should  retain  the  moiety  of  his  property 
to  his  own  use. 

They,  however,  continued  subject  to  tallages  of  heavy 
amount,  and  to  the  accusation  of  various  crimes,  the  chief  of 
which  was  clipping  and  falsifying  the  coin  of  the  realm, 
for  which,  in  the  seventh  year  of  this  reign,  no  less  than  294 
were  executed.  Large  sums  were  also  exacted  from  them 
under  threats  to  accuse  them  of  this  offence,  and  this  system  of 
extortion  wTas  carried  to  such  an  extent,  that  a  proclamation 
was  issued  declaring  no  Jew  should  be  answerable  for  any 
offence  theretofore  committed;  but  to  bring  himself  within  the 
security,  he  was  to  pay  a  line  to  the  king. 

In  the  sixteenth  year  of  this  reign  it  is  stated,  all  the  Jews 
throughout  England  were,  on  the  same  night,  thrown  into 
prison,  and  only  released  on  payment  of  12,000  pounds  of 
silver.  Stowe,  203,  4,  Holiushed  relates  that  they  were  sub- 
jected to  this  violence  in  con  sequence  of  a  promise  made  to  the 
king  by  the  Commons  of  a  fifth  of  their  moveables,  provided 
he  would  banish  the  Jews  from  the  country  ;  which  promise 
induced  the  latter  to  offer  him  the  above  sum  to  be  released 


and  allowed  to  remain  in  England.  Holinsk.  vol  iii.  283* 
The  king,  on  his  return  from  France  in  1290,  consented  to  a 
decree  for  the  final  banishment  of  the  Jews,  wThereupon  the 
Commons  granted  him  a  fifteenth  part  of  their  goods;  and  the 
clergy  at  the  same  time  made  him  a  gift  of  a  tenth  of  their 
moveables.  WalL  Hem.  p.  21.  See  the  collection  of  Parlia- 
mentary Writs  lately  published,  vol  i.  p.  15.  The  numbers  of 
Jews  who  left  England  at  the  time  appointed  by  the  decree 
have  been  estimated  at  15  or  16,000. 

It  was  not  until  after  the  death  of  Charles  the  First  that  the 
Jews  sought  to  return  to  this  country.  In  the  overtures  they 
made  to  the  parliament,  they  asked  for  the  repeal  of  all  laws 
in  force  against  them,  and  offered  to  pay  500,000/.,  provided 
at  the  same  time  the  Bodleian  library  at  Oxford  was  made 
over  to  them,  along  with  the  cathedral  of  St.  Paul's,  for  a  syna- 
gogue. It  appears  that  this  proposal  was  actually  taken  into 
consideration,  was  debated  several  times,  and  that  the  ncgocia- 
tion  was  broken  off  in  consequence  of  the  parliament  demand- 
ing 800,000/.  for  the  privileges  required,  which  the  Jews 
refused  to  give.    Monteilis  Hist,  of  Great  Brit.,  4?3, 

The  next  attempt  was  made  after  Cromwell  assumed  the 
protectorate,  when  a  Jew,  of  the  name  of  Rabbi  Manassek  Ben 
Israel,  came  over  from  Holland  as  their  negociator.  He  pre- 
sented a  petition  to  Cromwell,  praying  the  Jews  might  be 
allowed  the  free  exercise  of  their  religion,  which  was  strongly 
opposed  by  the  well-known  Prynne,  in  two  tracts.  Although 
the  petition  was  debated  in  the  council,  no  definite  step  seems 
to  have  been  taken,  probably  owing  to  the  country  being  gene- 
rally opposed  to  their  re-admission;  and  a  deputation  of  Jews 
from  Asia,  one  of  whose  objects  was  to  inquire  into  the  pedi- 
gree of  the  Protector,  in  the  hope  that  they  might  trace  it  to  a 
Jewish  origin,  and  prove  him  to  be  the  promised  Messiah,  was 
ordered  to  leave  England.  Hisloirc  d Oliver  Cromwell  par 
Ramienet, 

Notwithstanding  their  readmission  was  not  sanctioned  by 
any  act  of  the  state,  it  has  been  asserted  by  many  writers  that 
the  Jews  returned  to  this  country  during  the  protectorate ; 
4  Comm,  374;  while  others  postpone  the  period  until  the 
restoration.    Toveifs  Anglia  Judaic  a,  259- 

In  the  latter  part  of  the  year  166'0  the  House  of  Commons 
was  recommended  by  the  lords  of  the  council  to  consider  of 
measures  for  the  protection  of  the  Jews,  and  as  early  as  1 662 
they  had  a  synagogue  in  London.  In  1670,  the  committee  of 
the  House  of  Commons,  for  bringing  in  a  bill  to  prevent  the 
growth  of  Popery,  was  directed  to  inquire  into  the  numbers  of 
the  Jews  and  their  synagogues,  and  upon  what  terms  they 
were  permitted  to  have  their  residence  here.  Comm.  Jourtt* 
6  Feb.  ]  670. 

In  the  beginning  of  the  seventeenth  century  an  instance 
occurred  where  a  Jew  of  immense  riches  turned  out  of  doors 
his  only  daughter  who  had  embraced  Christianity  ;  ami  on  her 
application  for  relief,  it  was  held  he  could  not  be  compelled  to 
nil  hid  her  any.  Lord  Rinjm.  (jyy.  But  to  prevent  such  in- 
humanity in  future,  the  statute  1  Anne,  c.  SO.  ordains  that  if 
Jewish  parents  refuse  to  allow  their  Protestant  children  a 
fitting  maintenance  suitable  to  the  fortune  of  the  parent,  the 
lord  chancellor  on  complaint  may  make  such  order  therein  as 
he  shall  see  proper.    See  1  P.  Wm$.  524:  2  Eq.  Ab*  513.  c.  2. 

In  1753,  an  act  was  passed  enabling  foreign  Jews  to  be 
naturalized  without  being  obliged  to  take  the  sacrament,  as 
required  by  the  7  Joe*  1 ;  but  the  act  was  repealed  the  first  day 
of  the  ensuing  session,  in  consequence  of  the  clamour  raised 
against  it  throughout  the  country. 

The  nature  of  the  toleration,  formerly  extended  to  the 
Jewish  worship  in  this  country,  appears  in  the  following  record 
of  the  37th  year  of  Henry  the  Third  : — "  Rex  pt  01  id  it,  quod 
u  t liver si  Judan  in  sinagogis  sit  is  celeb  rent  submissa  voce,  secun- 
dum ritum  eorurn,  it  a  quod  Christian!  hoc  non  audtent.'* 
Madox,  Exch.  162  :  1  Raipn.  293.  But  one  of  the  most 
curious  facts  concerning  their  religious  principles  is,  the  exist- 
ence of  a  bishop  or  presbyter  of  the  Jews,  who  appears  some- 
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times  to  have  been  appointed  by  the  crown  ;  at  others,  elected 
by  the  Jews,  subject  to  the  royal  approbation.  The  principal 
records  in  this  matter  may  be  found  in  Rym.  95.  36*2.  891  \ 
Madox,  Exch.  c.  7*  p*  177  '  Tovey,  Amelia  Judaica,  53*  ct  seq. : 
Seldcn,  Op.  III.  p.  ]583,  4. 

There  was  anciently  a  Court  of  Exchequer  of  the  Jews, 
which  was  considered  a  branch  of  the  Court  of  Exchequer,  but 
had  its  particular  officers,  who  were  called  the  justices  of  the 
Jews,    4  Inst.  2.54. 

A  Jew  brought  an  action,  and  the  defendant  pleaded  that 
the  plaintiff  was  a  Jew,  and  that  all  Jews  are  perpetual  ene- 
mies of  the  king  and  our  religion.  But,  by  the  court,  a  Jew 
may  recover  as  well  as  a  villein,  and  the  plea  is  but  in  dis- 
ability so  long  as  the  king  shall  prohibit  them  to  trade ;  and 
judgment  for  the  plaintiff.  L.  P.  R.  4.  cites  Mich.  3d  Car.  2. 
J3.  R.  i  1  Lilly,  Pract*  Register,  S. 

And  it  was  said  in  argument,  that  the  Jews  are  here  by  an 
implied  licence,  but  on  a  proclamation  of  banishment  they 
are  in  the  same  situation  as  alien  enemies  on  a  determination 
of  letters  of  safe  conduct.    2  Show.  371* 

These  cases  occurred  in  the  reign  of  Charles  the  Second, 
when  most  of  the  Jews  in  this  country  must  have  been  aliens 
born,  and  arc  no  foundation  for  a  belief  that  has  prevailed, 
that  Jews,  whether  born  in  England  or  not,  are  Looked  upon 
by  the  law  as  aliens. 

It  was  also  formerly  doubted  whether  a  Jew  could  be  a 
witness.  2  Hale,  P.  C.  279 :  1  Atk.  24.  But  it  has  been  held 
he  may,  on  being  sworn  on  the  Old  Testament,  1  Atk.  442 ; 
Sir.  1104. 

A  plaintiff  had  leave  given  him  by  the  court  to  alter  the 
venue  from  London  to  Middlesex,  because  all  the  sittings  in 
London  were  on  a  Saturday,  and  his  witness  was  a  Jew,  and 
would  not  appear  on  that  day.    2  Mod.  27 1. 

So  a  Jew  was  ordered  to  swear  his  answer  in  Chancery, 
upon  the  Pentateuch,  and  that  the  plaintiff's  clerk  should  be 
present  to  see  him  sworn.    1  Vern.  263* 

A  bequest  for  the  maintenance  of  an  assembly  for  the 
reading  of  the  Jewish  law,  and  advancing  the  Jewish  religion, 
has  been  held  illegal,  as  that  religion  is  not  tolerated,  but  only 
connived  at  by  the  legislature,  De  Costa  v.  lie  Paz,  2  Swa?ist. 
487-  w-  So  is  a  legacy  to  maintain  a  synagogue ;  but  it  is  no 
objection  to  a  charitable  bequest  that  the  objects  to  be  benefited 
are  Jews.  Isaac  v,  Gompertz,  Ambler,  2nd  edit*  228.  n.  I.  See 
also  2  Starkie.  356* 

Whether  Jews  can  hold  real  property  is  a  question  which 
has  frequently  been  debated  even  down  to  the  present  day. 
Sec  Blunt* a  History  of  the  Jems*  and  a  pamphlet  by  Mr*  Gold- 
Stnid,  where  this  point  is  ably  discussed. 

After  the  repeal  of  the  Jews'  Naturalization  Bill,  it  was 
proposed  in  the  House  of  Lords  by  Lord  Temple  to  submit  it 
to  the  judges,  but  the  motion  was  rejected  principally  on  the 
ground  that  the  latter  are  not  obliged  to  give  their  opinion  on 
extra-judicial  questions  where  no  bill  Is  depending* 

In  practice,  however,  it  has  been  considered  that  Jews  born 
in  this  country  are  entitled  to  hold  lands  like  other  indivi- 
duals. And,  as  was  said  by  Sir  Samuel  Romilly,  in  2  Sivanst. 
511.  no  case  has  occurred  in  which  a  title  has  been  objected  to 
on  the  ground  that  the  estate  belonged  to  a  Jew. 

The  disabilities  under  which  the  Jews  labour  at  the  present 
dav  arise  from  the  tests  imposed  by  the  law  upon  persons  fdling 
public  offices  and  employments.  These  tests  are  the  oath  of 
abjuration,  as  settled  by  the  6  G*  3.,  and  the  declaration  substi- 
tuted for  the  sacramental  test,  by  the  9  O.  4.,  both  of  which 
contain  the  words,  "  upon  the  true  faith  of  a  Christian.*'  A 
1  Jew  is  of  course  debarred  from  any  situation  where  these  are 
required;  he  is  prevented  from  sitting  in  parliament,  holding 
any  office,  civil  or  military,  under  the  crown,  or  any  situation 
in  corporate  bodies.  He  may  be  excluded  from  practising  at 
the  bar,  or  as  an  attorney,  proctor,  or  notary;  from  voting 
at  elections;  from  enjoying  any  exhibition  in  either  university  ; 
and  from  holding  some  other  offices  of  inferior  importance. 


A  bill  for  the  removal  of  these  disabilities  has  twice  passed 
the  House  of  Commons ;  but  has  been  each  time  thrown  out 
of  the  House  of  Lords  by  a  large  majority.  See  further  on  this 
subject  the  various  authors  referred  to  throughout  this  title  ; 
and,  particularly,  BlunCs  History  of  the  Establishment  and 
Residence  of  the  Jen  s  in  England* 

JOBBER.  One  who  buys  or  sells  cattle  for  others.  There 
are  also  stock-jobbers,  who  buy  and  sell  stock  for  other  per* 
sons,  and  gamble  in  the  funds  for  themselves.  See  tits.  Nth 
t  ion  a  I  Debt,  Stock-jobbers. 

JO  C  A  LI  A,  Fr.  joyaux*~\  Jewels  ;  derived  from  the  Lat. 
JocnSj  joculus,  and  jocula,  whic  h  comprehend  every  thing  that 
delighleth  ;  but,  in  a  special  and  more  restrained  sense,  ii 
signifies  those  things  which  are  ornaments  to  women,  and 
which  in  France  they  call  their  own ;  as  diamonds,  ear-ring?*, 
bracelets,  &c.  But  in  this  kingdom  a  wife  shall  not  be  entitled 
to  jewels,  diamonds,  &c.  on  the  death  of  her  husband,  unless 
they  are  suitable  to  her  quality,  and  the  husband  leaves 
assets  to  pay  debts,  &c.  1  RoL  Abr+  911.  See  tit.  Baron 
and  Feme,  IV. 

JOCAHI.    To  contend  with  pikes.  Mat*  Paris,  anno \25% 

JOCARIUS.  A  jester.  In  an  ancient  deed  of  Richard, 
abbot  of  Berney,  to  Henry  Lovet,  among  the  witnesses  to  it 
was  Willielmo  tunc  jocario  Domini  Abba t is*  In  Domesday  it 
is  said  Berdic  was  jocnlator  regis,  the  king's  jester. 

J  O  C  E  L  E  T ,  Sax.  prcediolinn,  ag  ri  colen  d  %  port  in  ncul a.~J  A 
little  farm  or  manor ;  in  some  parts  of  Kent  a  yoklet,  as  re- 
quiring but  a  small  yoke  of  oxen  to  till  it.    Sax.  Diet. 

JOCULATOR.    See  Jocarius. 

JOCUS  PARTITUS.  It  is  so  called  when  two  proposals 
are  made,  and  a  man  hath  liberty  to  choose  which  he  will, 
Br  act  on,  lib.  4.  tract  1.  c.  32.  p.  2:  Hen  g  ham  Mag*  c*  4. 

JOINDER  IN  ACTION.  The  coupling  or  joining  of  two 
in  a  suit  or  action.  F.  N.  B.  foL  218.  201.  221.  In  all  per* 
sonal  things,  where  two  are  chargeable  to  two,  the  one  may 
satisfy  it,  and  accept  of  satisfaction,  and  bind  his  companion ; 
and  yet  one  cannot  have  an  action  without  his  companion, 
nor  both  only  against  one.  2  Leon.  77*  In  joint  personal 
actions  against  two  defendants,  if  they  plead  severally,  and  the 
plaintiff'  is  nonsuit  by  one  before  he  hath  judgment  against 
the  other,  he  is  barred  (in  that  suit)  against  both.  Hob*  180. 
A  person,  in  consideration  of  a  sum  of  money  paid  to  him  by 
A.  and  B.,  promises  to  procure  their  cattle  distrained  to  be  deli- 
vered ;  if  they  are  not  delivered,  one  joint  action  lies  by  the 
parties  ;  for  the  consideration  cannot  be  divided.  Style,  156. 
203 :  1  Dane*  Abr.  5. 

Upon  a  joint  grievance  all  parties  may  join  ;  as  the  inhabi- 
tants of  a  hundred,  Sec.  And  an  action  brought  against 
owners  of  a  ship,  in  case  of  goods  damaged,  &c.  quasi  ex 
contractu,  must  be  brought  against  all  of  them.  S  Lev*  355: 
3  Mod.  321  :  2  Salk*  440.  Though  one  partner  acts  in  trade, 
where  there  are  many  partners,  actions  are  to  be  brought 
against  all  the  partners  jointly  for  his  acts.  1  Salk*  2Q2.  If 
two  men  are  partners,  and  one  of  them  sells  goods  in  partner- 
ship, action  for  the  money  must  be  brought  in  both  their  names. 
Godb*  244.  But  where  there  are  two  partners  in  merchan- 
dize, and  one  of  them  appoints  a  factor,  they  may  have  several 
writs  of  account  against  him,  or  they  may  join.  Moor,  188. 
And  if  one  of  the  merchants  dies,  the  survivor  is  to  bring  the 
action.    2  Salk.  444* 

Wbere  several  persons,  called  dippers,  at  Tunbridge  Wells, 
joined  in  an  action  against  a  person  who  exercised  the  business 
of  a  dipper,  not  being  duly  appointed,  and  disturbed  plaintiffs 
therein.  These  dippers  were  twelve  in  number,  all  women, 
chosen  by  the  freeholders  of  the  manor  within  which  the  wells 
lay,  and  approved  of  by  the  lord  of  the  manor,  and  the  em- 
ploy  men t  was  attended  with  profits  which  arose  merely  from 
the  voluntary  contributions  of  the  company ;  and  defendant 
having  acted  as  dipper  without  a  proper  appointment,  the  dip- 
pers joined  in  an  action  against  her. — Held  by  the  court  to  be 
well  brought,  because,  although  the  dippers  were  severally  en- 


JOINDER  IN  ACTION. 


titled  to  receive  for  their  own  several  use,  such  voluntary 
gratuities  as  the  company  were  pleased  to  give  them  respect- 
ively, yet,  with  regard  to  a  strangers  disturbing  them  in 
their  employment,  they  were  all  jointly  concerned  in  point 
of  interest;  and  that  it  was  hurt  done  to  them  all.  See 
1  Sound.  153:  Eccleston  v.  Clipskam,  ib.  191*  (b.)  note  to 
Cabell  \\  Vaugkan. 

Two  counts  may  be  joined  in  the  same  declaration,  where 
the  same  judgment  may  be  given  in  both,  2  Wils.  321. 
(See  also  3  Wils.  354..)  It  has  been  adjudged,  that  debt  on 
an  obligation,  and  on  a  mutttalus,  may  be  joined  in  the  same 
action,  though  the  former  is  a  contract  under  seal,  and  the 
other  only  a  simple  contract,  and  the  plea  to  the  one  is  non  eat 
factum,  and  the  other  nil  debet,  but  the  judgment  is  the  same 
in  both.  1  Vent.  366 :  Cro.  Car.  366.  So  debt  and  detinue 
may  be  joined  in  the  same  action,  for  they  are  of  the  same 
nature ;  but  debt  and  trespass  or  debt  and  account  cannot  be 
joined,  for  they  are  of  different  natures,  Bro.  Joinder  in 
Action,  97-  But  in  5  Mod.  9—  it  is  said  by  the  court  that  it 
Beems  strange  that  debt  and  detinue  should  be  joined,  because 
these  actions  have  different  judgments;  so  debt  for  rent  upon 
a  lease,  either  by  parol  or  indenture,  and  for  goods  sold  and 
delivered,  may  be  joined  in  the  same  action,  Bro.  Joinder  in 
Action,  90:  Cilb.  C.  P.  5:  4  Bac.  Ah.  11.  So  several  tres- 
passes, committed  on  several  days,  and  in  several  places,  though 
separate  wrongs,  and  several  causes  of  action,  may  he  joined  in 
the  same  action,  8  Rep.  876.  Buckner's  case.  So  an  action 
against  a  common  carrier  upon  the  custom  of  the  realm  for  a 
misfeasance  and  trover  may  be  joined.  4  Bac.  Ab.  11  : 
g  Wils.  319 :  1  Vent.  223  :  1  7\  R.  277.  So  an  action  on  the 
case  for  immoderately  riding  a  horse  and  trover  may  be  joined. 

1  Ltittv.  98,  101  :  Cro.  Car.  20.  So  an  action  on  the  ease 
for  disturbing  the  plaintiff'  in  his  right  of  common,  and  of 
cutting  and  taking  rushes  upon  the  common  for  litter  for  his 
cattle,  and  trover,  may  be  joined.  3  IVils.  456\  But  detinue 
and  trover  cannot  be  joined.  Willes's  Rep.  118,  So  debt 
upon  a  bond  and  upon  a  judgment  may  be  joined  in  the  same 
action.    1  Lutw.  43:  1  Wils.  248:  2  Brown.  Ent.  83,  84  \ 

2  Salk.  772.  So  an  action  on  the  case  for  wrongfully  and  in-  j 
juriously  obstructing  and  hindering  the  plaintiff  from  landing 
his  goods  upon  a  yard  of  the  defendant,  contrary  to  a  written  I 
agreement  between  them,  and  trover,  may  be  joined.  3  Wils, 
S48.  354:  1  T.  R.  274.  There  held,  that  wherever  the  same 
plea  may  be  pleaded,  and  the  same  judgment  given  on  two 
counts,  they  may  be  joined  in  the  same  declaration.  See  fur- 
ther, 2  Saund.  1 17,  note  (2.) 

But  actions  founded  upon  a  tort,  and  upon  a  contract, 
cannot  be  joined  in  the  same  declaration  as  assumpsit  and 
action  upon  the  case  for  a  tort,  because  the  pleas  are  different . 
1  T>  R.  276 :  1  Vent  366.  So  assumpsit  and  trover  cannot 
be  joined ;  and  though  this  is  a  verdict  for  the  defendant 
on  the  count  for  the  trover,  yet  it  is  said,  that  it  does  not 
cure  the  declaration,  but  it  is  bad  ab  initio.  2  Lev.  101 ; 
$  Leu.  99:  1  Salk.  10:  3  Wils.  354.  So  assumpsit  and  an 
action  upon  the  case  founded  upon  fraud  or  deceit,  cannot  be 
joined,  because  they  require  different  pleas.  CartL  189-  So 
a  count  by  the  plaintiff,  as  on  a  contract  made  with  his  tes- 
tator, and  a  count  in  his  own  right,  cannot  be  joined.  Hob.  88  : 
1  Salk,  10:  3  T.  R.  659,  660:  1  Ld.  Raym.  1215:  10  Mod. 
316. 

But  it  is  now  settled,  after  several  conflicting  decisions,  that 
if  the  money  recovered  on  each  of  the  counts  will  be  assets, 
the  counts  may  be  joined  in  the  same  declaration.  2  Saund. 
117.  d.:  3  DougL  34.  Thus  the  same  declaration  which  con- 
tains counts  on  promises  to  the  testator  may  contain  a  count 
on  an  account  stated  with  the  plaintiff  as  executor  concerning 
money  due  to  the  testator  from  the  defendant,  or  concerning 
money  due  to  the  plaintiff  as  executor  (Freeman,  538: 
1  Taunt,  322 :  6  East,  405.) ;  or  a  count  for  money  lent  by  the 
plaintiff  as  executor  (3  B.  8?  A.  365  :  3  DougL  34,) ;  or  a  count 
for  money  had  and  received  by  the  defendant  to  the  use  of  the 


plaintiff  as  executor  (2  Sound.  208:  2  T.  R.  477:  3  T.  R. 
659  =  2  B.  %  A,  364:  2  B.  $  C.  14.9:  9  B.  #  C.  669.);  or  a 
count  for  money  paid  by  the  plaintiff  as  executor,  to  the  use 
of  the  defendant  (3  East,  103.)  ;  or  a  count  for  goods  sold  and 
delivered  by  the  plaintiff  as  executor  (6  East,  405  ;  9^.  ^ 
C.  669*)  i  or  a  count  for  materials  found,  and,  as  it  should  seem, 
for  work  and  labour  done  by  the  plaintiff  as  executor 
f  1  Cromp.  $  I.  403  :  S.  C.  1  Tyr.  308,) ;  or  a  count  on  a  bill 
of  exchange  endorsed  to  the  plaintiff  as  executor  (1  T.  R. 
487:  1  B.  C.  150.)  ;  or  on  a  promissory  note  made  to  him  as 
executor  (5  Price,  412,)  affirmed  in  error,  7  Price,  591.  So 
in  a  declaration  in  debt  a  count  on  a  judgment  recovered  by 
the  plaintiff  as  executor  may  be  joined  with  counts  on  debts 
which  accrue  to  the  testator.  1  Doug.  4,  note  1.  See  fur- 
ther, Williams  on  Executors,  1151, 

So  a  plaintiff  shall  not  have  an  action  against  another  to 
charge  him  as  executor,  and  also  in  his  own  right ;  for  the 
judgment  in  the  one  case  is  de  bonis  testatoris,  and  in  the  other 
de  bonis  propriis.  Hob.  88  :  2  Lev.  228.  Therefore  a  count 
for  money  had  and  received  by  the  defendant  as  executor,  for 
the  plaintiffs  use,  or  for  money  lent  him  as  such,  cannot  be 
joined  to  a  count  on  a  promise  made  to  the  testator.  And 
such  mis-joinder  of  action,  either  by  or  against  an  executor,  is 
a  defect  in  substance,  and,  therefore,  had  on  a  general  demurs 
rer,  or  in  arrest  of  judgment,  or  in  error.    4  T.  R.  347: 

1  H.  B.  108  :  2  Bos,  $  Pull.  424.  But  a  count  on  an  account 
stated  with  the  defendant  as  executor,  whether  the  account  be 
averred  to  have  been  stated  of  money  due  from  the  testator 
to  the  plaintiff  (1  //.  B.  102.),  or  of  money  due  from  the 
defendant  as  executor  to  the  plaintiff  (7  Taunt.  580:  7  B.  Jp 
C.  444.),  may  be  joined  to  counts  on  promises  made  by  the  tes- 
tator. And  so  it  should  seem  may  a  count  for  money  paid  by 
the  plaintiff  to  the  use  of  the  defendant  as  executor.  7  B.  ly 
C.  448.  452. 

So  a  man  cannot  join  trespass  and  trespass  on  the  case  in 
the  same  action,  for  they  are  two  distinct  things,  and  of  dif- 
ferent natures,  and  the  judgments  are  different ;  for  in  tres- 
pass the  judgment  is  quod  capiat ur,  and  in  trespass  on  the 
case,  quod  sit  in  misericord ia.  1  Ld.  Raym.  273,  274.  The 
result  of  all  these  cases  seems  to  be,  that  wherever  the  same 
plea  may  be  pleaded,  and  the  same  judgment  given  in  all  the 
counts  of  the  declaration,  and  wherever  the  counts  are  of  the 
same  nature,  and  the  same  judgment  is  given  on  them  all, 
though  the  pleas  be  different,  as  in  the  case  of  debt  upon  bond, 
and  on  a  niutuatus  already  mentioned,  they  may  be  well  joined. 

2  Saund.  117.  d.  note  (2.) 

If  one  man  call  two  other  men  thieves*  they  shall  not  join 
in  an  action  against  him  ;  and  one  joint  action  will  not  lie 
for,  or  against  several  persons  for  speaking  the  same  words ; 
for  the  wrong  done  to  one  is  no  wrong  to  the  other ;  and  the 
words  of  the  one  are  not  the  words  of  the  other,  1  Dan  v.  5  : 
Palm,  31$. 

But  if  two  partners  are  libelled  in  their  trade,  they  may 
maintain  a  joint  action.    3  Bos.     Pull.  150, 

So,  in  assault  and  battery,  on  a  joint  trespass,  the  plaintiff 
may  declare  severally  5  but  it  remains  joint  till  severed  by  the 
declaration.  2  Salk,  454.  A  man  cannot  declare  in  an  aetion 
against  one  defendant  for  an  assault  and  battery,  and  against 
another  for  taking  away  his  goods ;  because  the  trespasses  are 
of  several  natures.  But  where  they  are  done  by  two  persons 
jointly  at  one  time,  they  may  be  both  guilty  of  the  whole. 
Style,  153:  10  Rep.  66.  If  two  men  procure  another  to  be 
indicted  falsely  of  barratry,  he  may  have  an  action  against 
them  both  jointly  ;  and  it  is  the  same  if  two  conspire  to 
maintain  a  suit,  though  one  only  gives  money,  &c.    Latch,  226. 

Tenants  in  common  cannot  join  in  an  action  of  waste  against 
their  lessee  ;  but  it  is  otherwise  in  the  case  of  coparceners,  or 
joint-tenants.  Moor,  34.  See  those  titles;  and  further  on 
this  subject,  this  Diet.  tit.  Action. 

As  to  the  joinder  of  several  parties,  and  different  offences  in 
criminal  cases,  see  tit*  Indictment. 
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JOINT-TENANTS. 


JOINDER  OF  COUNTIES.  There  can  be  no  joinder 
of  counties  for  the  finding  of  an  indictment*  See  tit.  Indict* 
me  tit. 

JOINDER  IN  DEMURRER.    See  tit  Demurrer. 

JOINDER  OF  ISSUE.  When  one  party  denies  the  fact 
pleaded  by  his  antagonist,  who  has  tended  the  issue  thus: 
Cl  And  this  he  prays  may  be  inquired  of  by  the  country/1  or, 
c<  And  of  this  he  puts  himself  upon  the  country  "  the  party 
flenying  the  fact  may  immediately  subjoin,  "  And  the  said 
A.  B.  doth  the  like  "  Which  done,  the  issue  is  said  to  be 
joined.    See  tit.  Issue. 

JOINT  ACTIONS.    See  tits.  Act  ton ,  Joinder  in  Action. 

JOINT  AND  SEVERAL.  An  interest  cannot  be 
granted  jointly  and  severally  ;  as  if  a  man  grants  the  next  ad- 
vowson,  or  makes  a  lease  for  years,  to  two  jointly  and  severally, 
those  words  (severally)  arc  void,  and  they  are  joint- tenants. 
A  power  or  authority  may  be  joint  and  several.  5  Rep.  IQ. 
Joint  words  of  parties  shall,  by  construction  of  law,  be  taken 
respectively  and  severally.    5  Rep.  7.  6? 

When  it  appears  by  the  count  that  the  several  covenantees 
have,  or  are  to  have,  several  interests  or  estates,  there,  when 
the  covenant  is  made  with  the  covenantees,  and  each  of  them, 
these  words  make  the  covenant  several,  in  respect  of  their 
several  interests.  5  Rep.  1£K  And  see  Jenk.  262,  263.  pL  63. 
Grant  of  the  next  avoidance  to  two,  and  each  of  them,  to 
present  A.  to  the  said  church,  is  good ;  for  the  contention 
is  avoided  by  restraining  both  to  present  A,  Jenk.  263, 
pi.  63.  See  14  Fin.  Ah.  48.  46"9.  and  this  Diet,  tits.  Covenant, 
Estate. 

In  an  indictment  where  several  offenders  are  jointly  charged 
with  the  offence,  the  charge  against  them  is  joint  and  several, 
2  R.  R.  173 :  1  C/tiit.  C.  L.  252.  255. 

JOINT  EXECUTORS.    See  tit.  Executor,  IL  V.  3.  5. 

JOINT  FINES,  If  a  whole  vill  is  to  be  fined,  a  joint 
fine  may  be  laid,  and  it  will  be  good  for  the  necessity  of  it ; 
but  in  other  cases,  fines  for  offences  are  to  be  severally  imposed 
on  each  particular  offender,  and  not  jointly  upon  all  of  them. 
1  Roll.  Rep.  S3:  11  Rep.  42:  Dyer,  211.  See  tit.  Fines  for 
Offences. 

'  JOl NT  INDICTMENTS,  See  tit.  Indictment.^ 
JOINT  LIVES.  A  bond  was  made  to  a  woman  dum  sola, 
to  pay  her  so  much  yearly  as  long  as  she  and  the  obligor  should 
live 'together,  &c.  Afterwards  the  woman  married,  and  debt 
being  brought  on  this  bond  by  husband  and  wife,  the  defend- 
ant pleaded,  that  he  and  the  plaintiff's  wife  did  not  live  toge- 
ther ;  but  it  was  adjudged,  that  the  money  should  be  paid 
during  their  joint  lives,  so  long  as  they  were  living  at  the 
same  time,  &c.  1  Lutiv.  555.  Where  a  person,  in  considera- 
tion of  receiving  profits,  of  the  wife's  lands  on  marriage, 
during  their  joint  lives,  was  to  pay  a  sum  of  money  yearly, 
in  trust  for  the  wife,  though  it  was  not  said  eve ry  year  during, 
&c.  it  was  held,  that  the  payment  shall  be  intended  to  con- 
tinue every  year  also  during  their  joint  lives.  1  Lutiv.  459. 
Lease  for  years  to  husband  and  wife,  if  they,  or  any  issue 
of  their  bodies,  should  so  long  live,  has  been  adjudged  so 
long  as  either  the  husband,  wife,  or  any  of  their  issue  should 
live;  and  not  only  so  long  as  the  husband  and  wife,  &c, 
should  jointly  live.  Moor,  33Q.  See  tits.  Agreement,  Cove- 
nant,  &c. 

JOINT-STOCK  COMPANIES.    By  the  6  G.  1.  c.  18. 

commonly  called  the  Bubble  Act,  all  companies  acting  as  cor- 
porate bodies,  and  raising  transferable  stocks,  were  declared 
illegal,  but  this  statute  was  repealed  by  the  6  G.  4.  c.  91-  The 
second  section  of  the  latter  act  empowers  the  crown,  on  grant- 
ing any  charter,  to  declare  the  members  of  the  corporation  so 
formed  personally  liable  to  its  debts. 

The  repeal  of  the  6  G.  1 .  c.  1 8.  gave  rise  to  innumerable 
schemes,  in  the  shape  of  joint -stock  companies,  rivalling  in 
absurdity  the  projects  which  led  to  the  passing  of  that  statute, 
and  at  length  ended  in  what  was  called,  and  will  long  be 
remembered ,  as  the  panic  of  1825;  when  the  country  was,  to 


use  the  words  of  Mr.  Huskisson,  within  twenty-four  hours  of 
a  general  bankruptcy.  Since  that  period  speculation  has 
flowed  in  a  safer  channel,  and  joint-stock  companies  are  now 
chiefly  restricted  to  the  establishment  of  district  banks,  canals, 
rail-roads,  &c.,  within  our  own  country. 

All  incorporated  companies  are  nothing  more  than  ordinary 
partnerships,  9  East,  51 6 :  3  Fes.  §  B.  ISO ;  and  all  the  mem- 
bers arc  personally  liable  as  partners. 

JO  IN  TENANTS,  as  it  is  frequently  written,  or,  rather, 
as  seems  most  consistent, 

JOINT-TENANTS, 

simul  tenentes,  or  qui  conjunction  ten  en  t. "2  They  who  hold 
lands  or  tenements  by  joint- tenancy. 

An  Estate  in  Joint- tenancy  is  where  lands  or  tene- 
ments are  granted  to  two  or  more  persons,  to  hold  in  fee- 
simple,  fee-tail,  for  life,  for  years,  or  at  will.  In  consequence 
of  such  grants,  an  estate  is  called  an  estate  in  joint-tenancy ; 
Lit.  §  27  ;  and  sometimes  an  estate  in  jointure,  which  word,  aa 
well  as  the  other,  signifies  an  union  or  conjunction  of  interest ; 
though  in  common  speech  the  term  jointure  is  now  usually 
confined  to  that  joint  estate,  which,  by  virtue  of  the  stat, 
27  H.  8.  c  lo,  is  frequently  vested  in  the  husband  and  wife 
before  marriage,  as  a  full  satisfaction  and  bar  of  the  woman  | 
dower.    See  tit.  Jointure* 

I.  Of  the  Nature  of  an  Estate  in  Joint-tenancy,  and  how 

created. 

II.  The  Consequences  and  Incidents  of  such  Estate;  and 
of  the  Acts  of  Joint-tenants  to  alienate  or  incumber 
the  same. 

111.  Hoiv  it  may  be  severed  or  destroyed. 

L  The  creation  of  an  estate  in  joint-tenancy  depends  on 
the  wording  of  the  deed  or  devise,  by  which  the  tenant  claims 
title ;  for  this  estate  can  only  arise  by  purchase  or  grant,  that 
is,  by  the  act  of  the  parties ;  and  never  by  the  mere  act  of 
law.  Now  if  an  estate  be  given  to  a  plurality  of  persons, 
without  adding  any  restrictive,  exclusive,  or  explanatory  words, 
as  if  an  estate  be  granted  to  A.  and  B.  and  their  heirs,  this 
makes  them  immediately  joint-tenants  in  fee  of  the  lands;  for 
the  law  interprets  the  grant  so  as  to  make  all  parts  of  it  take 
efFect,  which  can  only  be  done  by  creating  an  equal  estate  in 
them  both.  As  therefore  the  grantor  has  thus  united  their 
names,  the  law  gives  them  a  thorough  union  in  all  other  res- 
pects.   2  Comm.  180,  c.  12. 

The  essential  difference  between  joint-tenants  and  tenants 
in  common  is,  that  joint-tenants  have  the  lands  by  one  joint 
title,  and  in  one  right,  and  tenants  in  common  by  several 
titles,  or  by  one  title  and  by  several  rights ;  this  is  the  reason, 
says  Lord  Coke,  that  joint-tenants  have  one  joint  freehold, 
and  tenants  in  common  have  several  freeholds,  though  this 
property  is  common  to  them  both,  viz.  that  their  occupation 
is  undivided,  and  neither  of  them  knoweth  his  part  in  several* 
Co.  Lit.  189.  a. 

The  properties  of  a  joint  estate  are  derived  from  its  unity, 
which  is  fourfold ;  the  unity  of  interest,  of  title,  of  time,  and 
of  possession ;  or  in  other  words,  joint-tenants  have  one  and 
the  same  interest  accruing  by  one  and  the  same  conveyance, 
commencing  at  one  and  the  same  time,  and  held  by  one  and 
the  same  undivided  possession. 

First,  They  must  have  one  and  the  same  interest.  One 
joint-tenant  cannot  be  entitled  to  one  period  of  duration  or 
quantity  of  interest  in  lands,  and  the  other  to  a  different. 
One  cannot  be  tenant  for  life,  and  the  other  for  years ;  one  can- 
not be  tenant  in  fee,  and  the  other  in  tail.  1  Inst.  188-  But 
if  land  be  limited  to  A.  and  B.  for  their  lives,  this  makes  them 
joint-tenants  of  the  freehold  ;  if  to  A.  and  B.  and  their  heirs, 
it  makes  them  joint-tenants  of  the  inheritance.  Liti.  §  277* 
If  land  be  granted  to  A.  and  B.  for  their  lives,  and  to  the  heirs 
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of  A.,  here  A*  and  B.  are  joint-tenants  of  the  freehold  during 
their  respective  lives,  and  A.  has  the  remainder  of  the  fee  in 
severalty  ;  or  if  land  be  given  to  A.  and  B.,  and  the  heirs  of 
the  body  of  A.,  here  both  have  a  joint  estate  for  life,  and  A. 
hath  a  several  remainder  in  tail.    Lilt.  §  285. 

In  the  ereation  of  a  joint- tenancy  in  fee,  particular  care 
must  be  taken  not  to  insert  the  words,  and  the  survivor  of  them. 
For  the  grant  of  an  estate  to  two  and  the  survivor  of  them, 
and  the  heirs  of  the  survivor,  does  not  make  them  joint-tenants 
in  fee,  but  gives  them  an  estate  of  freehold  during  their  joint 
lives,  with  a  contingent  remainder  in  fee  to  the  survivor. 
Whether  during  their  joint  lives  the  fee  continues  in  the 
grantor,  or  remains  in  abeyance,  and  whether  they  can  convey 
their  estate,  and  what  is  the  proper  mode  of  conveyance  to  be 
used,  are  points  which  have  been  much  agitated,  and  which, 
perhaps,  arc  not  yet  quite  settled :  they  were  all  mentioned  in 
the  case  of  Vick  v.  Edwards,  3  P.  Wins.  372.  In  that  case 
lands  were  devised  to  B.  and  C,  and  the  survivor  of  them,  and 
the  heirs  of  such  survivor  in  trust  to  sell.  Lord  Talbot  held, 
that  the  fee  was  in  abeyance,  that  the  trustees  joining  in  a 
fine  of  the  premises  might  make  a  title  to  a  purchaser  by  way 
of  estoppel,  and  that  the  heirs  joining  might  be  of  use,  as  it 
would  supply  the  want  of  proving  the  will ;  but  that  in  every 
other  respect  it  would  be  void.  In  this  case  the  word  estoppel 
must  not  be  understood  in  its  strict  technical  sense  ;  and  till 
that  is  meant  by  it  is,  that  the  fine  operates  by  way  of  con- 
clusion upon,  or  bar  to  the  vendors,  till  the  contingency  hap- 
pens upon  which  the  fee  is  to  arise,  and  then  it  passes  to  the 
purchaser.  This  doctrine  is  open  to  objection  (see  1  P.  Wins, 
505  :  2  Saund.  380.)  ;  but  it  seems  generally  to  be  acquiesced 
in,  and  perhaps  the  liberality  of  succeeding  times  may  think 
a  common  conveyance,  by  lease  and  release,  or  bargain  and 
sale,  sufficient  in  these  cases  to  pass  the  fee,  without  either 
fine  or  a  common  recovery.  1  Inst.  191*  ei.  ?«  «•  See  4  B.  <fy 
A.  303, 

Secondly.  Joint-tenants  must  also  have  a  unity  of  title ; 
their  estate  must  be  created  by  one  and  the  same  act,  whether 
legal  or  illegal ;  as  by  one  and  the  same  grant,  or  by  one  and 
the  same  disseisin.  Litt.  §  278.  Joint- tenancy  cannot  arise 
by  descent  or  act  of  law  ;  but,  as  has  been  already  said,  merely 
by  purchase  or  acquisition,  by  act  of  the  party,  and  unless  that 
act  be  one  and  the  same,  the  two  tenants  would  have  different 
titles;  and  if  they  had  different  titles,  one  might  prove  good, 
and  the  other  bad,  which  would  absolutely  destroy  the  joint- 
tenancy.    2  Comm. 

Thirdly.  There  must  also  be  an  unity  of  time  ■  their  estates 
must  be  vested  at  one  and  the  same  period,  as  well  as  by  one 
and  the  same  title.  As  in  case  of  a  present  estate  made  to  A. 
and  B.,  or  a  remainder  in  fee  to  A.  and  B.  after  a  particular 
estate  ;  in  either  case  A.  and  B.  are  joint-tenants  of  this  pre- 
sent estate,  or  this  vested  remainder.  But  if  after  a  lease  for 
life,  the  remainder  be  limited  to  the  heirs  of  A.  and  B.,  and 
during  the  continuance  of  the  particular  estate  A.  dies, 
which  vests  the  remainder  of  one  moiety  in  his  heir;  and 
then  B,  dies,  whereby  the  other  moiety  becomes  vested  in  the 
heir  of  B. ;  now  A/s  heir  and  B.*s  heir  are  not  joint-tenants 
of  this  remainder,  but  tenants  in  common ;  for  one  moiety 
vested  at  one  time,  and  the  other  at  another.  1  Inst.  188. 
Yet  where  a  feoffment  was  made  to  the  use  of  a  man  and  such 
wife  as  he  should  afterwards  marry,  for  term  of  their  lives, 
and  he  afterwards  married ;  in  this  case  it  seems  to  have  been 
held,  that  the  husband  and  the  wife  had  a  joint  estate,  though 
vested  at  ditfereut  times ;  because  the  use  of  the  wife's  estate 
was  in  abeyance,  and  dormant  till  the  inter-marriage,  and  on 
that  event  had  relation  back,  and  took  eflect  from  the  time  of 
creation.    Dy.  340:  1  Rep.  101. 

Lastly.  In  joint- tenancy  there  must  be  an  unity  of  pos- 
session. Joint-tenants  are  said  to  be  seised  per  my  et  per  tout, 
by  the  half  or  moiety,  and  by  all :  that  is,  they  each  of  them 
have  the  entire  possession,  as  well  of  every  parcel  as  of  the 
whole.    They  have  not  one  of  thera  a  seisin  of  one  half  or 
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moiety,  and  the  other  of  the  other  moiety,  neither  can  one 
be  exclusively  seised  of  one  acre,  and  his  companion  of  another; 
but  each  has  an  undivided  moiety  of  the  whole,  and  not 
the  whole  of  an  undivided  moiety/  Litt.  §288:  5  Rep.  10: 
Bract.  I.  5.  tr.  5t  c.  26.  And,  therefore,  if  an  estate  in  fee 
be  given  to  a  man  and  his  wife,  they  are  neither  properly 
joint-tenants,  nor  tenants  in  common;  for  husband  and  wife 
being  considered  as  one  person  in  law,  they  cannot  take  the 
estate  by  moieties,  but  both  are  seised  of  the'  entirety  per  tout 
et  non  per  my  ;  the  consequence  of  which  is,  that  neither  the 
husband  nor  the  wife  can  dispose  of  any  part  without  the 
assent  of  the  other,  but  the  whole  must  remain  to  the  sur- 
vivor. Litt.  §  665 :  1  Inst,  18? :  4  Bro.  Ah.  i.  Cut  in  vita,  8  : 
2  Fern.  120:  2  Lev.  39. 

If  a  father  makes  a  deed  of  bargain  and  sale  of  lands  to  his 
son,  to  hold  to  him  and  his  heirs.  &c.  to  the  use  of  the  father 
and  son,  and  their  heirs  and  assigns  for  ever,  they  are  joint- 
tenants.  2  Cro.  S3.  And  if  the  father  devises  lands  to  his 
eldest  and  other  sons,  they  arc  joint- ten  ants,  and  not  tenants 
in  common.    Goldsh.  28  :  Poph.  52. 

A  man  devised  lands  to  his  wife  for  life,  and  after  her  death 
to  his  three  daughters,  and  the  heirs  male  of  their  bodies,  &c. 
The  wife  and  the  two  eldest  daughters  died ;  and  it  was  held 
that  the  surviving  daughter  should  have  the  whole  for  life,  the 
three  sisters  being  joint -tenants  for  life,  and  several  tenants  in 
tail  in  the  inheritance.    Leon.  47. 

Two  or  more  purchase  land,  and  advance  the  money  in 
equal  parts,  and  take  a  conveyance  to  them  and  their  heirs ; 
this  makes  a  joint- tenancy  with  the  chance  of  survivorship. 
But  where  the  proportions  of  money  are  not  equal,  they  are 
in  nature  of  partners ;  and  though  the  legal  estate  survives, 
the  survivor  shall  be  as  a  trustee  for  the  others,  in  respect  of 
the  sums  paid  by  each.  So,  if  where  two  having  purchased 
jointly,  afterwards  one  lays  out  a  considerable  sum  on  im- 
provements, &c.  and  dies,  in  equity  it  shall  be  a  lien  on  the 
lands,  and  a  trust  for  the  representative  of  him  who  advanced 
it.    1  Eq.  Ab.  291, 

A  rent  of  10/.  a  year  is  granted  to  A.  and  B.  to  hold  to  one 
until  he  marry,  and  to  the  other  till  he  is  presented  to  such  a 
church  ;  "it  was  holden  they  were  joint- tenants,  and  that  if 
either  of  them  die  before  marriage  or  presentment,  the  rent 
shall  survive.    Co.  Litt.  180. 

If  lands  are  given  to  two  men,  and  the  heirs  of  their  bodies, 
the  remainder  to  them  and  their  heirs;  they  shall  be  joint- 
tenants  for  life,  tenants  in  common  of  the  estate-tail,  and  joint- 
tenants  of  the  fee-simple.  Ibid.  183.  But  where  a  remainder 
is  limited  to  the  right  heirs  of  two  persons,  in  this  case  they 
shall  take  severally,  though  the  words  be  joint.  5  Rep.  8. 
Land  is  granted  to  a  man,  and  such  woman  as  shall  be  his 
wife :  here  is  no  joint -tenancy,  but  the  man  will  have  the 
whole ;  though  if  one  make  a  feoffment  in  fee  to  the  use  of 
himself,  and  of  such  wife  as  he  shall  after  marry,  for  their 
lives ;  when  he  takes  a  wife,  they  are  joint -ten ants.  Co.  Litt. 
188  :  1  Rep.  101. 

Lands  are  settled  to  the  use  of  husband  and  wife  for  their 
lives,  remainder  to  the  heirs  of  both  their  bodies.  The  chil- 
dren of  this  marriage  are  joint-tenants.  Staples  v,  Maurice, 
Bro.  P.  C.  tit.  Joint- tenants,  Ca.  S. 

One  person  is  in  by  the  common  law,  and  another  by  limi- 
tation of  use,  yet  they  may  be  joint-tenants  by  virtue  of  a 
deed  of  grant,  &c.  Jenh  Cent.  330.  Lands  given  in  the 
premises  of  a  deed  to  three,  to  hold  to  one  for  life,  remainder  to 
another  for  life,  remainder  to  the  third  for  life,  they  are  not 
joint-tenants,  hut  shall  take  successively.    Dyer,  160. 

In  a  case  in  the  King's  Bench  during  Lord  Holt's  time, 
the  question  was,  how  the  surrender  of  a  copyhold  to  the  use 
of  three  sons  and  two  daughters,  equally  to  be  divided,  and 
their  respective  heirs,  ought  to  be  construed ;  and  the  follow- 
ing passage  in  1  Inst.  iy~0.  6.  was  much  relied  upon,  by  two 
of  the  judges,  as  an  authority  to  show  that  the  words  equally 
to  be  divided,  imply  a  tenancy  in  common.  "  If  a  verdict  find 
5  E 
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that  a  man  hath  duas  partes  vianerii,  §c.  in  ires  partes  divisas, 
this  shall  not  be  intended  to  be  in  common ;  but  if  verdict  be, 
in  trcs  partes  dividendas,  then  it  seemeth  that  they  are  tenants 
in  common  by  the  intendment  of  the  verdict. **     But  Lord 
Holt,  who  was  for  a  joint- tenancy,  observed,  that  no  such 
matter  appears  in  the  case  of  SI  Ed,  4,  there  cited  by  Lord 
Coke  in  the  margin  as  his  authority,  and  that  he  was  not  posi- 
tive therein,  but  only  wrote  it  as  his  conjecture.    Fisher  v. 
Wigg,  1  P.  Wins.  14,  <^c\  and  Mr*  Cox's  notes  there:  Salk. 
3$lt  Com.  Rep.  8S.  92  :  12  Mod.  296:  1  Ld.  Raym.  622.  In 
the  two  latter  books,  and  in  P.  Wms.  the  case  is  reported  very 
much  at  large  ;  and  as  the  arguments  on  each  side  are  very 
elaborate,  it  is  an  authority  fit  to  be  resorted  to  wherever  the 
doubt  is,  whether  there  shall  be  a  tenancy  in  common  or  joint- 
tenancy  ;  and  seems  an  acknowledged  authority  in  cases  of 
surrenders  of  copyholds.    1  Wils.  341.    See  also  Anglesey  (E*) 
v.  Ram.  Dom.  Pro.    September    1727:  Barker  v.  Gyles, 
2  P.  Wins.  280 :  Bro.  P.  C.  :  Hall  v.  Digby  el  ai  Bro.  P.  C. : 
Hawes  v.  Hawes,  1  Wds.  1 65  :  Gask'm  v,  Gaskin,  or  Demi  v. 
Gaskin,  Cowp.  C(i0.    In  this  last  case  the  word  equally  was 
deemed  sufficient  to  create  a  tenancy  in  common  in  a  will  ;  ami 
Lord  Mansfield  declared  the  opinion  of  the  two  judges,  who 
differed  from  Holt,  to  be  the  better  and  more  liberal  one;  and 
Aston,  J.  noticed,  that  equally  to  be  divided  had  been  adjudged 
a  tenancy  in  common,  even  in  a  deed*    See  I  Inst.  1  {)0.  b.  in  n. 

Where  two  purchase  to  them  and  their  heirs,  with  equal 
payments,  this  is  a  joint-tenancy  in  equity,  and  there  is  survi- 
vorship. 19  Fes.  440:  Prec.  Ch.  332.  Devise  to  A.  and  B. 
between  them  constitutes  a  tenancy  in  common.  2  Meriv.  70. 
See  further,  tit.  Tenants  in  Common* 

II.  Upon  the  principles  of  a  thorough  and  intimate  union 
of  interest  and  possession,  depend  many  other  consequences 
and  incidents  to  the  joint-tenant's  estate,  besides  those  already 
casually  noticed*  If  two  joint-tenants  let  a  verbal  lease  of 
their  land,  reserving  rent  to  be  paid  to  one  of  them,  it  shall 
enure  to  both,  in  respect  of  the  joint-reversion.  Co.  Lit.  214. 
If  their  lessee  surrenders  his  lease  to  one  of  them,  it  shall  also 
enure  to  both,  because  of  the  privity  or  relation  of  their  estate. 
Ibid.  192.  On  the  same  reason,  livery  of  seisin,  made  to  one 
joint-tenant,  shall  enure  to  both  of  them  ;  Ibid,  49 ;  and  the 
entry,  or  re-entry,  of  one  joint-tenant  is  as  effectual  in  law  as 
if  it  were  the  act  of  both.  Ibid.  31 9.  364.  In  all  actions 
also  relating  to  their  joint  estate,  one  joint- tenant  cannot  sue 
or  be  sued  without  joining  the  other.  Ibid.  195.  But  if  two 
or  more  joint-tenants  be  seised  of  an  advowson,  and  they  pre- 
sent different  clerks,  the  bishop  may  refuse  either,  because 
neither  joint- tenant  bath  a  several  right  of  patronage,  but 
each  is  seised  of  the  whole ;  and,  if  they  do  not  both  agree 
within  six  months,  the  right  of  presentation  shall  lapse.  But 
the  ordinary  may,  if  he  pleases,  admit  a  clerk  presented  by 
either,  for  the  good  of  the  church,  that  divine  service  may  be 
regularly  performed ;  which  is  no  more  than  he  otherwise 
would  be  entitled  to  do,  in  case  their  disagreement  continued, 
so  as  to  incur  a  lapse:  and,  if  the  clerk  of  one  joint-tenant  be 
so  admitted,  this  shall  keep  up  the  title  of  both  of  them,  in 
respect  of  the  privity  and  union  of  their  estate.  Co*  Lit.  J  85. 
Upon  the  same  ground  it  is  held,  that  one  joint-tenant  cannot 
have  an  action  against  another  for  trespass,  in  respect  of  his 
land,  for  each  has  an  equal  right  to  enter  on  any  part  of  it. 
8  Leon.  262.  But  one  joint-tenant  is  not  capable  by  himself 
to  do  any  act  which  may  tend  to  defeat  or  injure  the  estate 
of  the  other ;  as  to  let  leases,  or  to  grant  copyholds.  I  Leon. 
234.  And  if  any  waste  be  done  which  tends  to  the  destruc- 
tion of  the  inheritance,  one  joint- tenant  may  have  an  action 
of  waste  against  the  other,  by  construction  of  the  stat.  West.  2. 
c.  22:  2  Inst.  403.  So,  too,  though  at  common  law  no  action 
of  account  lay  for  one  joint-tenant  against  another,  unless  he 
had  constituted  him  his  bailiff  or  receiver ;  1  Inst.  200;  yet 
now  by  the  stat.  4  Anne,  c.  16.  joint-tenants  may  have  actions 
of  account  against  each  other  for  receiving  more  than  their 


due  share  of  profits  of  the  tenements  held  in  joint- tenancy. 
This  action  is,  however,  seldom  brought ;  but  the  practice  is,  to 
apply  to  a  court  of  equity  to  compel  an  account.  2  Comm. 
c.  12.    See  post,  III.  2. 

From  the  same  principle  also  arises  the  remaining  grand 
incident  of  joint-estates,  viz.  the  doctrine  of  survivorship  ;  by 
which,  when  two  or  more  persons  are  seised  of  a  joint-estate 
of  inheritance,  for  their  own  lives,  or  pour  autre  vie,  or  are 
jointly  possessed  of  any  chattel-interest,  the  entire  tenancy, 
upon  the  decease  of  any  of  them,  remains  to  the  survivor,  and 
at  length  to  the  last  survivor ;  and  he  shall  be  entitled  to  the 
whole  estate,  whatever  it  be,  whether  an  inheritance  or  a  com- 
mon freehold  only,  or  even  a  less  estate.  Lit.  §  280,  28 1,  This 
is  the  natural  and  regular  consequence  of  the  union  and 
entirety  of  their  interest.  The  interest  of  two  joint-tenants  is 
not  only  equal  or  similar,  but  also  is  one  and  the  same.  One 
has  not  originally  a  distinct  moiety  from  the  other;  but,  if  by 
any  subsequent  act  (as  by  alienation  or  forfeiture  of  either) 
the  interest  becomes  separate  and  distinct,  the  joint-tenancy 
instantly  ceases.  But,  while  it  continues,  each  of  the  two 
joint-tenants  has  a  concurrent  interest  in  the  whole ;  and  there- 
fore, on  the  death  of  his  companion,  the  sole  interest  in  the 
whole  remains  to  the  survivor.  For  the  interest  which  the 
survivor  originally  had,  is  clearly  not  divested  by  the  death  of 
his  companion  ;  and  no  other  person  can  now  claim  to  have  a 
^/Yj/w /-estate  with  him,  for  no  one  can  now  have  an  interest  in 
the  whole,  accruing  by  the  same  title,  and  take  effect  at  the 
same  time  wu'th  his  own  :  neither  can  any  one  claim  a  separate 
interest  in  any  part  of  the  tenements  ;  for  that  would  be  to 
deprive  the  survivor  of  the  right  which  he  has  in  all  and  every 
part.  As  therefore  the  survivors  original  interest  in  the  whole 
still  remains :  and  as  no  one  can  now  be  admitted,  either 
jointly  or  severally,  to  any  share  with  him  therein ;  it  follows, 
that  his  own  interest  must  now  be  entire  and  several,  and  that 
he  shall  alone  be  entitled  to  the  whole  estate  (whatever  it  be) 
that  was  created  by  the  original  grant.    2  Comm.  c.  12. 

The  right  of  survivorship  is  called  by  our  ancient  authors 
the  Jus  accrescendi,  because  the  right,  upon  the  death  of  one 
joint -tenant,  accumulates  and  increases  to  the  survivors. 
Brae.  L  4.  tr.  3.  c.  9.  §  3 :  Field,  1.  3.  c.  3.  And  this  jus  ac- 
crescendi  ought  to  be  mutual;  which  seems  to  be  one  reason 
why  neither  the  king,  nor  any  corporation,  can  be  a  joint- 
tenant  with  a  private  person.  For  here  is  no  mutuality:  the 
private  person  has  not  even  the  remotest  chance  of  being 
seised  of  the  entirety  by  benefit  of  survivorship  ;  for  the  king 
and  corporation  can  never  die.  2  Comm.  c.  12.  cites  I  Inst. 
190:  Finch,  L.  83:  2  Lev.  12. 

But  Lord  Coke  expressly  says,  tc  there  may  be  joint-tenants 
though  there  be  not  an  equal  benefit  of  survivorship :  as  if  a 
man  let  lands  to  A.  and  B*  during  the  life  of  A.,  if  B.  die,  A. 
shall  have  all  by  survivorship  ;  but  if  A.  die,  B.  shall  have 
nothing/1  1  Inst.  131.  The  mutuality  of  survivorship  does  not 
therefore  appear  to  be  the  reason,  why  u  corporation  cannot  be 
a  joint- tenant  with  a  private  person  :  for  two  corporations 
cannot  be  joint- tenants  together:  but  whenever  a  joint-estate 
is  granted  to  them,  they  take  as  tenants  in  common.  Co.  Lit. 
1 90. — The  above  is  Mr.  Christian's  observation  on  the  preced- 
ing passage  in  the  Commentaries- — It  may,  however,  be  re- 
marked, that  Blackstonc  merely  states  this  as  one  reason, 
against  the  king  or  a  corporation  being  a  joint-tenant  with  a 
private  person.  In  the  passage  cited  from  1  InsL  181.  the 
assertion  that  joint-tenancy  may  be  without  equal  benefit  of 
survivorship,  and  the  case  put  by  Lord  Coke,  do  not  extend  to 
instances  where  no  benefit  of  survivorship  can  possibly  arise  to 
either  party  ;  as  must  be  the  case  between  two  corporations. 

If  there  are  two  joint-tenants  for  life,  it  is  said  each  of  them 
hath  an  estate  for  life,  and  for  the  life  of  his  companion;  and 
for  that  reason,  if  one  of  them  make  a  lease,  it  shall  continue 
not  only  during  the  life  of  the  lessor,  but  after  his  death 
during  the  life  of  his  companion,  as  long  as  the  original  estate 
out  of  which  it  was  derived :  though  it  hath  been  resolved, 
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that  such  a  joint- tenant  hath  only  an  estate  for  his  own  life, 
and  a  possibility  of  surviving  his  companion  to  be  entitled  to 
his  part ;  therefore  if  he  grants  over  his  estate,  that  possibility 
is  gone ;  and  if  he  dies,  the  estate  of  the  grantee  shall  revert 
to  him  in  reversion-  1  Rol.  441  :  Jones 3  55 :  4  Salk.  204, 
205. 

If  one  joint-tenant  grants  a  rent  charge,  &c.  out  of  his  part, 
and  dies,  the  survivor  shall  have  the  whole  land  discharged : 
for  he  hath  the  land  by  survivorship,  and  not  by  descent  from 
his  companion.  Lit.  2S(i:  1  Co.  Inst.  184.  But  if  a  joint- 
tenant  in  fee  makes  a  lease  for  years,  of  the  land,  to  begin 
presently  or  in  futttro,  and  dies,  it  cannot  be  avoided  by  the 
survivor ;  because  immediately,  by  force  of  the  lease,  the  lessee 
hath  a  right  in  the  same  land  during  his  time,  of  all  that  to 
the  lessor  belongs.    Lit,  28Q. 

And  if  one  joint- ten  ant  in  fee  makes  a  lease  for  years, 
reserving  a  rent,  and  dieth ;  the  survivor  shall  have  the  rever- 
sion, but  not  the  rent,  because  he  claims  by  title  paramount. 
Co.  Litis. 

Joint-tenants,  as  to  the  possession  of  lands  in  jointure,  are 
seised  by  entireties  of  the  whole,  and  of  every  part  equally 
(and  the  possession  of  any  joint- ten  ant  is  the  possession  of 
both) ;  but  as  to  the  right  of  land,  they  are  seized  only  of 
moieties ;  therefore  if  one  grant  the  whole,  a  moiety  only 
passeth.  1  Butst.  3:  Cro.  Eliz.  SOQ.  If  there  be  two  joint- 
tenants,  and  each  make  a  several  lease  of  the  whole,  their 
several  moieties  only  shall  pass,  by  each  lease,  1  JVils.  L 
Joint- ten  ants  cannot  singly  dispose  of  more  than  the  part  that 
belongs  to  them;  where  they  join  in  a  feoffment,  in  judgment 
of  law  each  of  them  gives  but  his  respective  part  j  so  it  is  of  a 
gift  in  tail,  lease  for  life,  &c.  And  for  a  condition  broken  they 
shall  only  enter  on  a  moiety  of  the  lands.    1  hist.  1 86". 

Every  joint- tenant  hath  a  right,  as  to  his  own  share,  to 
several  purposes,  as  to  give  lease,  forfeit,  Sec.  1  Inst*  186;  Lit. 
287.  One  joint -tenant  may  lease  to  his  companion  ;  but  one 
joint- tenant  cannot  make  a  feoffment,  or  grant  to  another 
joint-tenant,  though  he  may  release.  1  Vent.  78:  Rarpn.  187* 
By  whatever  means  a  joint-tenant  comes  to  the  estate  of  his 
companion,  by  conveyance,  &c.  from  him,  it  may  enure  by  way 
of  release,    2  Cro.  649. 

Action  of  trespass  or  trover  may  not  be  brought  by  one 
joint- ten  ant  against  his  companion,  because  the  possession  of 
one  is  the  possession  of  the  other.  1  Salk,  2fl0.  So  neitlicr  can  one 
joint-tenant  maintain  an  ejectment  against  another,  unless  he 
has  been  ousted ;  for  as  the  possession  of  one  is,  in  the  contempla- 
tion of  the  law,  t  he  possession  of  the  other,  it  is  necessary  to  prove 
an  actual  ouster  to  rebut  this  presumption.  A  denial  of  title, 
and  a  refusal  by  one  joint-tenant  to  pay  to  another  his  share 
of  the  profits,  is  an  ouster.  Cow  p.  217:  11  East,  49.  So  if 
one  joint-tenant  bids  another  go  out  of  the  house,  and  he  goes 
accordingly,  this  is  an  actual  ouster.     Vin.  Abr.  V.  14.  512. 

Joint- tenants  may  either  join  or  sever  in  bringing  an  eject- 
ment against  a  third  party.    12  East,  SQ.  57  :  3  Camp.  190. 

One  joint-tenant  may  distrain  for  rent  alone;  and  he  may 
avow  in  his  own  right,  and  as  bailiff  to  the  others,  but  he 
cannot  avow  solely ;  and  he  may  not  bring  debt  alone.  5  Mod. 
73,  150. 

So  one  joint- ten  ant  may,  without  the  assent  of  his  fellows, 
appoint  a  bailiff  to  distrain  for  rent  due  to  all  the  joint- ten  ants. 
4  Bing.  R.  562  :  2  Bro.  $  B.  465. 

But  a  notice  to  quit,  given  by  one  joint-tenant,  will  be  only 
valid  so  far  as  his  own  interest  is  concerned,  unless  he  was 
acting  at  the  time  under  the  authority  of  the  other  parties 
interested.    3  Taunt.  120. 

If  a  joint- tenant  in  fee-simple  is  indebted  to  the  king,  and 
dieth,  the  lands  cannot  be  extended  in  the  hands  of  the  sur- 
vivor; who  claimeth  not  from  his  companion,  but  from  the 
feoffor,  &c.  1  Inst,  183.  Where  there  are  t  wo  joint-tenants, 
and  one  is  indebted  to  the  king,  and  dieth,  the  other  shall  hold 
the  land  discharged  of  the  debt :  but  if  the  husband  and  wife 
have  a  term  jointly,  and  the  husband  is  indebted  to  the  king, 


and  dieth,  in  such  case  the  terra  shall  be  subject  to  the  debt, 
because  the  husband  might  have  disposed  of  the  whole  estate. 
Plowd.  321. 

Judgment  in  action  of  debt  is  had  against  one  joint- tenant 
for  life,  who,  before  execution,  releases  to  his  companion  ; 
adjudged  that  the  moiety  is  still  liable  to  the  judgment  during 
the  life  of  the  releasor;  but,  if  he  had  died  before  execution, 
the  survivor  should  have  had  the  land  discharged  of  the  debts 
and  judgment.  6  Rep.  78.  Husband  and  wife  were  joint- 
tenants,  and  action  was  brought  against  the  husband  alone, 
who  made  default,  thereupon  the  wife  prayed  to  be  received  ; 
but  it  was  not  allowed,  because  she  was  not  a  party  to  the 
writ ;  but  he  in  reversion  may  be  received,  and  plead  joint- 
tenancy  in  abatement  of  the  writ.    Moor.  242. 

If  a  feme  sole  and  A.  B,  purchase  a  term  for  years  jointly, 
and  afterwards  intermarry,  the  joint- tenancy  continues.  Dyer, 
318;  2  Nets.  Abr.  1335.  But  where  there  are  two  women 
joint-tenants  of  a  lease  for  years,  and  one  taketh  husband,  and 
dies,  the  terra  shall  survive ;  if  the  husband  hath  not  aliened 
her  part,  and  served  the  jointure :  but  it  is  otherwise  in  case  of 
goods  vested  in  the  husband  by  marriage.    1  Inst.  185. 

If  there  be  two  joint-tenants,  and  one  releaseth  to  the  other, 
this  passeth  a  fee  without  the  word  heirs,  because  it  refers 
to  the  whole  fee,  which  they  jointly  took,  and  are  possessed 
!  of,  by  force  of  the  first  conveyance:  but  tenants  in  common 
cannot  release  to  each  other ;  for  a  release  supposeth  the  party 
to  have  the  thing  in  demand  ;  but  tenants  in  common  have 
several  distinct  freeholds,  which  they  cannot  transfer,  other- 
wise than  as  persons  who  are  sole  seised.  Co,  Lit.  9-  200.  b. 

III.  An  estate  in  joint-tenancy  may  be  severed  and  de- 
stroyed >  by  destroying  any  of  its  constituent  unities.  That 
of  time,  which  respects  only  the  original  commencement  of  the 
joint-estate,  cannot  indeed  (being  now  past)  be  affected  by  any 
subsequent  transactions.  But  the  joint-tenant's  estate  may  be 
destroyed,  without  any  alienation,  by  merely  disuniting  their 
possession.  For  joint-tenants  being  seised  per  my  et  per  tout, 
every  thing  that  tends  to  narrow  that  interest,  so  that  they 
shall  not  be  seised  throughout  the  whole,  and  throughout 
every  part,  is  a  severance  or  destruction  of  the  jointure.  And 
therefore,  if  two  joint-tenants  agree  to  part  their  lands,  and 
hold  them  in  severalty,  they  are  no  longer  joint-tenants;  for 
they  have  now  no  joint  interest  in  the  whole,  but  only  a 
several  interest  respectively  in  the  several  parts.  And  for  that 
reason  also,  the  right  of  survivorship  is  by  such  separation  de- 
stroyed.   Co.  Lit.  188.  193. 

By  common  law  all  the  joint- tenants  might  agree  to  make 
partition  of  the  lands,  but  one  of  them  could  not  compel  the 
other  so  to  do.  Lit.  §  290.  For  this  being  an  estate  originally 
created  by  the  act  and  agreement  of  the  parties,  the  law  would 
not  permit  any  one  or  more  of  them  to  destroy  the  united 
possession  without  a  similar  universal  consent.  But  now  by  the 
stats.  31  H.  8.  c.  1 :  32  H.  c.  32.  joint-tenants  and  tenants  in 
common,  either  of  inheritances  or  other  less  estates,  are  compel- 
lable by  writ  of  partition  to  divide  their  lands.  And  the  stat. 
8  and  {)  W.  3,  c.  31.  made  perpetual  by  stat.  3  and  4  Anne, 
c.  1 8.  directs  the  manner  of  proceeding  upon  such  writs. 

in  this  case  of  partition  of  estates,  as  also  in  settling  accounts 
between  the  parties,  resort  is  often  had  to  courts  of  equity. 
For  though  accounts  may  be  taken  before  auditors  in  an  action 
of  accounts  in  courts  of  common  law  (see  this  Diet.  tit.  Ac- 
count), yet  a  court  of  equity,  by  its  modes  of  proceeding,  is 
enabled  to  investigate,  more  effectually,  long  and  intricate 
!  accounts  in  an  adverse  way,  and  to  compel  payment  of  the 
balance.  In  the  case  of  partition,  if  the  titles  of  the  parties  are 
in  any  degree  complicated,  it  is  extremely  difficult  to  proceed 
in  the  courts  of  common  law ;  and  where  the  tenants  in  pos- 
I  session  are  seised  of  particular  estates  only,  the  person  entitled 
in  remainder  cannot  be  bound  by  the  judgment  in  a  writ  of 
partition.  The  courts  of  equity,  having  thus  assumed  the  juris- 
diction in  complicated  cases,  seem  by  degrees  to  have  been 
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considered,  as  having  on  these  objects  a  concurring  jurisdiction  j 
with  the  courts  of  common  law,  in  cases  where  no  difficulty 
could  have  attended  the  proceeding  in  those  courts.  Miff. 
Treat.  109—111. 

In  Parks  v,  Gerard,  Ambl.  236\  it  was  held,  that  the  par- 
tition must  be  at  the  equal  expence  of  the  parties,  however 
unequal  their  share,  and  although  one  party  offered  to  relin- 
quish his  share  rather  than  incur  the  expence  :  but  this  opinion 
has  not  been  followed*  See  Calniadt)  v.  Cahnadif,  2  Ves.jnn. 
5(>8  ■  and  full  discussion  of  the  subject  in  a  very  complicated 
case,  Agar  v.  Fairfax^  47  Ves.  533.  In  Barry  v,  Nash, 
1  Ves.  B-  351.  it  is  stated,  that  upon  a  bill  for  partition 
there  are  no  costs  to  the  hearing,  and  that  the  costs  of  the 
partition  and  conveyances  are  to  be  borne  in  proportion  to  the 
interests.  In  the  same  case  it  was  held,  that  partition  cannot 
be  objected  to  from  the  minuteness  of  the  interest,  or  the 
inconvenience,  difficulty,  or  reluctance  of  the  joint-tenants.  It: 
has  been  suggested  as  important  that  courts  of  equity  .should  be 
authorised  to  effect  partitions,  which  should  be  binding  upon 
the  legal  estates  of  infants  and  absentees,  and  to  decree  the 
sale  of  interests  not  conveniently  susceptible  of  division. 

Although  proceedings  for  partition  in  courts  of  equity  were 
for  a  considerable  time  the  most  usual  course,  yet  the  proceed- 
ing by  writ  of  partition  under  stat.  8  and  9  W*  3.  c.  31.  has  of 
late  become  frequent,  and  is  attended  with  the  advantage  of 
operating  upon  the  estate  itelf,  whereas  a  Court  of  Equity  can 
only  direct  conveyances. 

The  Irish  act  \)  W.  3.  c.  12.  contains  provisions  nearly  similar 
to  those  of  the  English  act,  8  and  Q  IV.  3.  c.  3E  with  the 
addition  of  some  useful  provisions  respecting  the  boundaries 
and  fences  of  the  lands  allotted  in  partition :  and  by  Irish  acts, 
8  G.  1.  c,  5.  and  40  G.  3.  c.  7E  general  regulations  are  made 
as  to  fences  of  lands,  of  adjoining  proprietors  or  tenants;  and 
by  5  G.  2.  c.  9-  Irish  provisions  are  made  for  ascertaining  the 
boundaries,  and  draining  of  bogs.  By  stat.  7  An?ie,  c.  18. 
(and  a  similar  Irish  act,  1  G.  3.  c.  23.)  it  is  provided,  that,  if  co- 
parceners, joint- tenants,  or  tenants  in  common,  are  seised  of 
ad  vow  sons,  Scc.±  and  a  partition  is  made  between  them  to 
present  by  turns,  every  one  shall  thereupon  be  seised  of  his 
separate  part  of  the  advowson  to  present  in  his  turn. 

For  proceedings  under  the  8  and  9  3«  c*  31.  see  Halton 
v.  Thanet  (E.)  2  Blackst.  Rep.  1134.  1159. 

In  general,  it  is  advantageous  for  the  joint-tenants  to  dis- 
solve the  jointure,  since  thereby  the  right  of  survivorship  is 
taken  away,  and  each  may  transmit  his  own  part  to  his  own 
heirs.  Sometimes,  however,  it  is  disadvantageous  to  dissolve 
the  joint-estate:  as  if  there  be  joint-tenants  for  life,  and  they 
make  partition,  this  dissolves  the  jointure;  and  though  before 
they  each  of  them  had  an  estate  in  the  whole  for  their  own 
lives  and  the  life  of  their  companion,  now  they  have  an  estate 
in  the  moiety  only  for  their  own  lives  merely ;  and,  on  the 
death  of  either,  the  reversioner  shall  enter  on  his  moiety, 
1  Jon.  55.  And  therefore  if  there  be  two  joint- tenants  for 
life,  and  one  grants  away  his  part  for  the  life  of  his  companion, 
it  is  a  forfeiture;  for,  in  the  first  pl;uv,  by  the  sl  \\: ranee  of 
the  jointure,  he  has  given  himself  in  his  own  moiety  only  an 
estate  for  his  own  life ;  and  then  he  grants  the  same  land  for 
the  life  of  another;  which  grant,  by  a  tenant  for  his  own  life 
merely,  is  a  forfeiture  of  his  estate ;  for  it  is  creating  an  estate 
which  may  by  possibility  last  longer  than  that  which  he  is 
legally  entitled  to.  4-  Leon.  237:  1  Itisl.  252  :  2  Comm.  1 87.  c.  1 2, 

The  joint-tenancy  may  be  severed  by  destroying  the  unity 
of  title.  As  if  one  joint-tenant  aliens  and  conveys  his  estate 
to  a  third  person,  here  the  joint-tenancy  is  severed,  and  turned 
into  a  tenancy  in  common  ;  for  the  grantee  and  remaining 
joint- tenant  hold  by  different  titles  (one  derived  from  the 
original,  the  other  from  the  subsequent,  grantor)  ;  though  till 
partition  made,  the  unity  of  possession  continues.  Lit.  §  292. 
319-  321.  But  a  devise  of  one's  share  by  will  is  no  severance 
of  the  jointure  :  for  no  testament  takes  effect  till  after  the  death 
of  the  testator ;  and  by  such  death  the  right  of  the  survivor, 


which  accrued  at  the  original  creation  of  the  estate,  and  has 
therefore  a  priority  of  the  other,  is  alreadv  vested.  1  Insl.  1 85 : 
Lit.  §  287:  and  see  3  Bum  1488:  and  this  Diet.  tit.  IVill 
And  it  has  been  determined  that  articles  of  marriage  entered 
into  by  a  female  infant  joint-tenant,  who  died  before  attaining 
her  age  of  twenty-one  years,  were  not  in  equity  a  severance  of 
joint- tenancy.    May  v.  Hook,  in  Cane:  1  Inst.  24-C.  a.  in  n. 

It  may  be  also  destroyed  by  destroying  the  unity  of  interest. 
If  therefore  there  be  two  joint-tenants  for  life,  and  the  inhe- 
ritance is  purchased  by,  or  descends  upon  either,  it  is  a  sever- 
ance of  the  jointure.  Cro.  EUz.  470.  Though  if  an  estate  is 
originally  limited  to  two  for  life,  and  after  to  the  heirs  of  one 
of  them,  the  freehold  shall  remain  in  jointure,  without  merging 
of  the  inheritance :  because  being  created  by  one  and  the 
same  conveyance,  they  are  not  separate  estates  (which  is  re- 
quisite in  order  to  a  merger),  but  branches  of  one  entire  estate. 
2  Rep.  60:  ]  Ittsi.  182.  If  a  joint-tenant  in  fee  makes  a  lease 
for  life  of  his  share,  this  defeats  the  jointure,  for  it  destroys 
the  unity  both  of  title  and  interest.  Lit,  §  302,  303.  And 
wherever,  and  by  whatever  means,  the  jointure  ceases  or  is 
severed,  the  right  of  survivorship,  or  jus  accresccndi,  the  same 
instant  ceases  with  it*  1  Inst.  188.  Vet  if  one  of  three  joint- 
tenants  aliens  his  share,  the  two  remaining  tenants  still  hold 
their  parts  by  joint-tenancy  and  survivorship.  Lit.  §  2<H. 
And  if  one  of  the  three  joint-tenants  releases  his  share  to  one 
of  his  companions,  though  the  joint-tenancy  is  destroyed  with 
regard  to  that  part,  yet  the  two  remaining  parts  are  still  held 
in  jointure :  for  they  still  preserve  their  original  constituent 
unities.    Lit.  §  304. 

Whenever,  therefore,  by  any  act  or  event  different  interests 
are  created  in  the  several  parts  of  the  estate,  or  they  are  held 
by  different  titles,  or  if  merely  the  possession  is  separated,  so 
that  the  tenants  have  no  longer  these  four  indispensable  pro- 
perties, a  sameness  of  interest  and  undivided  possession,  title 
vesting  at  one  and  the  same  time,  and  by  one  and  the  same  act 
or  grant ;  the  joint-tenancy  is  instantly  dissolved.  2  Comm. 
IQu.  c.  12.  Of  this  proposition  the  following  eases  may  afford 
some  further  illustration, 

\\  hen  a  fee-simple  estate  is  limited  by  a  new  conveyance, 
there  one  may  have  the  fee,  and  another  an  estate  for  life ; 
but  when  two  persons  are  tenants  for  life  first,  and  one  of 
them  gets  the  fee-simple,  there  the  jointure  is  severed. 
2  Rep.  6.  If  a  reversion  descend  upon  one  joint- tenant,  the 
jointure  is  severed,  and  by  operation  of  law  they  are  then 
tenants  in  common.  1  Bulst.  113.  And  a  diversity  has  been 
taken,  that  where  the  reversion  conies  to  the  freehold,  >thc 
jointure  is  destroyed;  but  when  the  freehold  comes  to  him  in 
reversion,  and  to  another,  it  is  otherwise.  Cro.  Eliz.  470. 
473, 

Two  infants  are  joint-tenants,  and  one  of  them  makes  a 
feoffment  of  his  moiety:  this  will  be  a  severance  of  the  joint- 
tenancy.  Bro.  Joint  en.  13.  A  joint-tenant  in  fee  grants  a 
lease  for  life;,  and  then  dies ;  it  severs  the  jointure;  though,  if 
the  tenant  for  life  die  before  either  of  the  joint-tenants,  then 
it  is  in  statu  quo  prim.  Co.  Lit.  193.  If  there  be  two  joint- 
tenants  in  fee,  and  one  makes  a  lease  for  life  to  a  stranger,  the 
freehold  and  reversion  is  severed  from  the  jointure:  but  in 
case  one  such  joint*  tenant  leases  for  years,  the  jointure  of  in- 
heritance is  not  severed ;  and  the  other  joint-tenant  shall  have 
Hie  reversion  by  survivorship-  Lut.  72[.L  1 173.  Two  joint- 
tenants  are  of  a  lease  for  twenty-one  years,  and  one  let  his 
part  but  for  three  years,  the  jointure  is  severed,  so  that  survi- 
vorship shall  not  taie  place.  1  Inst.  188.  192.  In  case  three 
persons  arc  jointly  interested  in  a  term,  that  one  of  them  mort- 
gages his  third  part ;  by  this  it  has  been  held,  the  joint- tenancy 
was  severed.  1  SalL  158.  But  where  one  joint-tenant  of 
lands,  in  order  to  sever  the  joint-tenancy,  and  provide  for  his 
wife,  makes  a  deed  of  gift  of  his  moiety  to  her ;  this  being  made 
to  the  wife,  and  so  void  in  law,  cannot  be  made  good.  Precede 
Cane.  124. 

If  two  joint- tenants  be  of  a  term,  and  one  commits  felony  ^ 
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or  is  out-la  wed,  &c,  the  jointure  will  be  severed  ;  for  the  king 
shall  have  the  moiety  by  the  forfeiture:  and  if  the  joint- 
tenancy  is  of  personal  things,  all  will  be  forfeited.  Ploivd*  401. 

Where  there  were  several  joint-tenants  in  fee- tail,  and  some 
of  them  suffered  a  common  recovery  of  the  whole,  the  estate  of 
the  others  was  turned  to  a  right ;  and  contingent  remainders 
might  be  destroyed,  and  anew  estate  gained  thereby.  Sid*  241, 
And  if  one  joint- tenant  levied  a  fine,  it  severed  the  joint- 
tenancy  ;  but  it  did  not  amount  to  an  actual  turning  out  of 
his  com  nan  ion.    1  Salk*  286\ 

A  joint-tenancy  may  be  suspended  without  being  severed ; 
and  if  the  suspension  cease  during  the  life  of  both  the  joint- 
tenants,  the  joint-tenancy  will  be  revived. 

A  grant  for  life  or  in  tail  by*a  joint-tenant  in  fee  only  sus- 
pends the.  joint-tenancy  ;  but  a"  lease  for  years  neither  severs 
nor  suspends  a  joint-tenancy  of  the  freehold. 

Joint-tenancy  in  Things  Personal* — Goods  and  chattels  may 
belong  to  their  owners  in  joint -tenancy,  and  in  common, 
as  well  as  real  estates.  They  cannot  indeed  be  vested  in 
coparcenery,  because  they  do  not  descend  from  the  ancestor  to 
the  heir,  which  is  necessary  to  constitute  coparceners  ;  but  if  a 
horse,  or  other  personal  chattel,  be  given  to  two  or  more  abso- 
lutely, they  are  joint- tenants  thereof;  and  unless  the  jointure 
be  severed,  the  same  doctrine  of  survivorship  shall  take  place 
as  in  estates  of  lands  and  tenements.  Lit.  §  282  :  1  Fern.  482. 
And  in  like  manner  if  the  jointure  be  severed*  as  by  either 
of  them  selling  his  share,  the  vendee  and  the  remaining  part- 
owner  shall  be  tenants  in  common  without  any  jus  accrescendi 
or  survivorship.  I  At.  §  321.  So  also  if  100/.  be  given  by  will 
to  two  or  mo  re  j  equally  to  be  divided  between  them,  and  the 
survivor  and  survivors  of  them,  this  has  been  held  to  make 
them  tenants  in  common,  as  the  same  words  would  have  done 
in  regard  to  real  estates,  the  words  survivors,  &c.  being  to  be 
understood  of  such  of  them  as  shall  be  living  at  the  testator's 
death.  1  Eq*  Ah.  292.  But  in  case  of  the  devise  of  a  debt  to 
two  or  m Ore j  share  and  share  alike,  equally  to  be  divided 
between  them,  and  if  either  of  them  die,  to  the  survivors  or 
survivor  of  them;  it  was  determined  in  Dam*  Proc.  that  they 
were  joint-tenants ;  and  the  decree  of  Cowper,  Ld.  C*  declaring 
them  tenants  in  common,  reversed.  See  Cox's  P.  Wins*  i.  9L 
and  note  there ;  and  Bro.  P.  C.  tit.  Joint-tenants,  Case  1.  Resi- 
duary legatees  and  executors  are  also  joint-tenants,  unless  the 
testator  uses  some  expression  which  converts  their  interest  into 
a  tenancy  in  common ;  and  if  one  dies  before  a  division,  or 
severance  of  the  surplus,  the  whole  that  is  undivided  will  pass 
to  the  survivor  or  survivors.  2  P.  Wins*  347.  52$  >  and  see 
S  Bro,  C  R.  455  :  Hall  v.  Digby,  Bro,  P.  C.  tit.  Joint-tenants , 
Case  2.  and  note  there.  But  for  the  encouragement  of  hus- 
bandry it  is  held,  that  a  stock  on  a  farm,  though  occupied 
jointly,  shall  always  he  considered  as  common,  and  not  as 
joint,  property,  and  there  shall  be  no  survivorship  therein. 
1  Fern.  21?.  ' 

Devise  of  the  residue  of  realty  and  personalty  to  testator's 
two  sons  as  joint-tenants.  For  twenty  years  after  their  father's 
death  they  carried  on  the  business  of  fanners  with  such  estates, 
and  kept  the  moneys  arising  therefrom  in  one  common  stock, 
and  with  part  of  such  moneys  purchased  other  estates  in  the 
name  of  one  of  them,  but  never,  in  any  manner,  entered  into 
any  agreement  respecting  such  farming  business,  or  ever  ac- 
counted with  each  other.  Held,  that  as  to  the  leasehold  and 
personal  estates  which  passed  by  the  will  of  the  father,  the 
two  sons  remained  joint-tenants,  but  that  as  to  all  the  after 
purchased  estates,  they  were  tenants  in  common.  Morris  v. 
Barrett,  3  Y.  $  J.  384. 

So,  for  the  encouragement  of  trade,  there  is  no  survivorship 
of  a  capital  or  stock  in  trade  among  merchants  and  traders : 
for  this  would  be  ruinous  to  the  family  of  the  deceased  partner ; 
and  it  is  a  legal  maxim,  jus  accrescendi  inter  mercalores,  pro 
beneficio  cammercii3  locum  nan  habet,    1  Inst*  182. 

It  is  now  settled  that  ail  real  property  belonging  to  and  used 
for  the  purposes  of  a  partnership  is  to  be  considered  as  personal 


property,  and  that  the  jus  accrescendi  does  not  applv  to  it. 
S  Bro.  C.  C.  199;  1  Swanst.  508.  521  :  11  Fes.  29;'  7  Fes. 
425  :  Bac*  Ah.  Joint-tenants.  (B.) 

JOINTURE  OF  LANDS.  A  jointure  is  a  settlement  of 
land  and  tenements  made  to  a  woman  in  consideration  of 
marriage ;  or  it  is  a  covenant,  whereby  the  husband,  or  some 
friends  of  his,  assureth  to  the  wife,  lands  or  tenements,  for 
term  of  her  life:  it  is  so  called,  either  because  it  is  granted 
ratione  junciuree  in  matrimoaio,  or  for  that  land  in  frank- 
marriage  was  given  jointly  to  husband  and  wife,  and  after  to 
the  heirs  of  their  bodies,  whereby  the  husband  and  wife  were 
made  as  it  were  joint  tenants  during  the  coverture.  3  Rep,  27. 
By  some,  a  jointure  is  defined  to  be  a  bargain  and  contract  of 
livelihood,  adjoined  to  the  contract  of  marriage ;  being  a  com- 
petent provision  of  freehold  lauds  or  tenements,  &c.  for  the 
wife,  to  take  effect  after  the  death  of  the  husband,  if  she  herself 
is  not  the  cause  of  the  determination  or  forfeiture  of  it.  1  Inst. 
36:  4  Rep.  2,  3.    See  this  Diet.  tit.  Dower,  IV. 

As  to  what  requisites  a  jointure  must  possess  in  order  to  he 
a  bar  of  dower  under  the  27  IL  8,  c.  10.  see  tit.  Dower,  IV. 

All  other  settlements  in  lieu  of  dower,  not  made  according 
to  the  statute,  are  jointures  at  common  law,  and  no  bars  to 
claim  dower :  and  a  jointure  was  no  bar  of  dower  before  this 
statute  ;  as  a  right  or  title  to  a  freehold  cannot  be  barred 
Qat  law]  by  acceptance  of  a  collateral  satisfaction.  Co.  Lit*  2(i. 
A  father  made  a  settlement  to  the  use  of  himself  for  life,  and 
afterwards  to  the  use  of  his  son  and  his  wTife,  for  their  lives, 
for  the  joint  ore  of  the  wile  ;  this  was  adjudged  no  jointure  to 
bar  the  wife  of  her  dower,  because  it  might  not  commence 
immediately  after  the  death  of  the  husband,  who  might  die  in 
the  life-time  of  the  father.  So,  if  a  feoffment  be  made  to  the 
use  of  the  husband  for  life,  remainder  to  another  for  years, 
remainder  to  the  wrife  for  life  for  her  jointure.  2  Cro.  489* 
But  a  feoffment  in  fee,  upon  condition  that  the  feoffee  shall 
make  another  feoffment  to  the  use  of  the  feoffor,  and  to  his 
son's  wife  in  tail,  remainder  to  the  right  heir  of  the  feoffor, 
which  feoffment  is  made  accordingly;  is  a  good  jointure  within 
the  statute,  and  bar  to  the  dower  of  the  wife.    Moor,  28. 

An  estate  settled  in  jointure,  coming  from  the  ancestors  of 
the  wife,  and  not  of  the  purchase  of  the  husband  or  his 
ancestors,  is  not  within  the  stat.  11  H.  1*  c.  20.  as  to  discon- 
tinuances,  alienations,  &c,  by  the  wife.  Where  a  father  of  the 
intended  wife,  in  consideration  of  marriage,  &c,  covenanted  to 
assure  lands  to  the  husband  and  wife,  his  (the  covenantor's) 
daughter,  and  the  heirs  of  her  body,  &c,  this  was  held  no 
jointure,  within  the  meaning  of  the  stat.  11  IL  7«  c*  20.  being 
an  advancement  of  the  woman  by  her  own  father.  2  CtXh  264 : 
2  LiL  Ab.  80.  And  an  estate  in  fee-simple  conveyed  to  a 
woman  for  a  jointure,  was  held  not  to  be  any  jointure  within 
the  statute ;  which  never  extended  to  lands  granted  to  women 
in  fee :  but  an  estate  in  fee,  conveyed  to  a  woman  for  her 
jointure,  and  in  satisfaction  of  her  dower,  is  a  jointure  within 
the  stat.  27  //-     c*  10.  4  Rep.  3* 

An  estate  for  life  is  the  usual  jointure ;  and  an  estate  for  life 
upon  condition,  may  bar  the  wife  if  she  accepts  it ;  as  a  jointure 
to  a  woman  on  condition  to  perform  the  husband's  will  was 
judged  good,  where  the  wife  entered  and  agreed  to  the  estate. 
9  Rep*  1,  2.  &c.  If  no  inheritance  is  reserved  to  the  husband 
and  his  heirs,  but  the  estate  is  limited  to  the  wife  for  life,  or 
in  tail,  the  remainder  to  a  stranger;  it  is  not  a  jointure  within 
the  stat.  11  //.  ?.  c.  20.  though  made  by  the  husband  or  his 
ancestor.  Cro.  Eliz,  2.  A  husband  covenanted  to  stand  seised 
of  lands,  to  the  use  of  himself  and  his  heirs,  till  the  marriage 
should  take  effect ;  and  afterwards  to  himself,  his  wife,  and 
their  heirs ;  and  it  was  adjudged  a  good  jointure  within  this 
stat.  2?  IL  8.  c.  10.    Di/eri  Q±H* 

A  man  makes  his  wife  a  jointure  after  marriage ;  and  after- 
wards by  will  devises,  that  she  shall  have  a  third  part  of  all 
his  lands,  with  her  jointure;  here  the  wife  will  have  the  third 
part  of  all  as  a  legacy,  and  if  she  waives  her  jointure,  she  may 
have  a  third  part  of  the  residue  for  dower.    Dyer,  62.    If  a 
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muster,  in  consideration  of  service  by  his  servant,  grants  lands 
to  his  servant  and  a  woman  he  intends  to  marry,  and  the  heirs 
of  their  bodies,  creating  an  estate-tail ;  this  is  not  a  jointure; 
not  being  a  gift  of  the  husband,  or  any  of  his  ancestors,  but  of 
his  master,  and  in  consideration  of  service,  which  will  not 
make  the  husband  such  a  purchaser  as  the  law  requires.  Moor, 
683.  But  as  to  considerations,  if  an  estate  is  settled  in  jointure 
upon  a  woman,  in  consideration  of  money  paid,  and  also  of  a 
marriage  to  be  had ;  the  marriage  shall  be  looked  upon  to  be 
the  consideration.  Cro.  Jac.  474?.  A  husband,  tenant  in  tail, 
remainder  to  his  wife  for  life,  makes  a  feoffment,  in  fee  to  the 
use  of  him  self  and  wife  for  lite,  for  her  jointure:  it  is  no  bar 
to  the  wife's  dower,  because  it  may  he  avoided  by  a  remitter 
to  her  first  estate  for  life.    Moor,  872* 

If  the  husband  make  a  lease  for  lands  to  his  friends  for  any 
number  of  years,  in  trust  for  his  wife  and  children,  that  she 
shall  have  100/.  a-year  out  of  it,  or  in  any  such  manner:  by 
this  she  may  have  the  provision,  which  is  no  jointure,  and 
likewise  her  dower.  By  Bridgman.  Ch.  J.y  an  estate  is  made 
to  husband  in  tail,  with  remainder  to  his  wife  for  life,  and 
remainder  to  others;  this  is  not  such  a  jointure,  as,  with  her 
acceptance,  within  the  statute  will  hinder  her  from  dower ; 
and  though  the  husband  die  without  issue,  it  will  not  help  it, 
but  the  wife  shall  be  endowed  in  his  other  land  :  hut  if  the 
estate  were  made  to  the  husband  and  wife  for  their  lives,  it 
would  he  otherwise.    13  Jac.  1.  B.  R  :  2  Shep.  Ab.  74. 

If  lands  are  conveyed  to  a  woman  before  marriage,  in  part 
of  her  jointure  only,  and  after  marriage  other  lands  are 
granted  in  full;  it  is  said  she  may  waive  and  refuse  the  lands 
conveyed  to  her  after  coverture,  and  retain  her  first  jointure- 
lands  and  dower  also.    3  Rep,  1.5:  4  Co*  5. 

Where  a  jointure  is  made  of  lands  (according  to  the  direc- 
tion of  the  statute  of  27  H.  8.  c.  10),  before  coveture,  and  after 
the  husband  and  wife  alien  them  by  fine,  she  shall  not  have 
dower  in  any  other  lands  of  her  husband ;  hut  it  is  otherwise 
where  the  jointure  is  made  after  marriage,  when  the  wife's 
estate  is  waivable,  and  her  election  of  choosing  comes  not  till 
the  death  of  the  husband.    1  Inst*  36. 

If  a  jointure  be  made  to  a  woman,  during  coverture,  in  satis- 
faction of  dower,  she  may  waive  it  after  her  husband's  death ; 
but  if  she  enters  and  agrees  thereto,  she  is  concluded ;  for 
though  a  woman  is  not  bound  by  any  act  when  she  is  not  at 
her  own  disposal,  yet  if  she  agrees  to  it  when  she  is  at 
liberty,  it  is  her  own  act,  and  she  cannot  avoid  it.  4  Co,  3. 
Also,  vide  Co.  Lit.  29.  h.  36.  b.  348.  a.  357:  1  Bulst.  163: 
Moor,  171.  pi.  1002  :  Park,  352,  353:  3  Co.  273  :  Leon.  272  : 
Cro.  Jac.  490 :  Dyer,  351  :  Hob.  72  :  2  Rol.  Abr.  422. 

The  important  question,  whether  a  jointure  on  an  infant, 
before  marriage,  may  be  waived,  was  not  quite  settled  till  the 
case  of  Drury  v.  Drury,  which  was  heard  before  Lord  Xorth- 
i?iglon,  C.  Ilil.  T.  1  G*  3.  The  points  determined  by  Lord 
Northington  in  the  ease  were ;  first,  That  the  stat.  of  27  II.  8. 
c\  10.  which  introduced  jointures,  extends  to  adult  women 
only  ;  infants  not  being  particularly  named  ;  and  therefore  that, 
notwithstanding  a  jointure  on  an  infant,  she  may  waive  the 
jointure,  and  elect  to  take  dower.  Secondly,  That  a  covenant 
by  the  husband,  that  his  heirs,  executors,  or  administrators 
shall  pay  the  wife  an  annuity  for  her  life,  in  full  for  her 
jointure,  and  in  bar  of  dower,  without  expressing  that  it  shall 
be  charged  on  any  particular  lands,  or  be  secured  of  lands 
generally,  is  not  a  good  equitable  jointure  within  the  statute. 
Thirdly,  That  a  woman,  being  an  infant,  cannot  by  any  con- 
tract previous  to  her  marriage  bar  herself  of  a  distributive 
share  of  her  husband's  personalty  in  case  of  his  dying  intestate. 

But  from  this  decree  there  was  an  appeal  to  the  House  of 
Lords ;  and,  after  hearing  the  judges  seriatim  on  the  question, 
whether  a  jointure  on  an  infant  could  be  waived*  on  which 
they  were  divided  in  opinion,  the  decree  was  reversed  as  to  all 
the  above  points.  See  Bro.  P.  C.  tit.  Dower,  ca.  4.  Bucking- 
ham (Earl)  v.  Drury  ;  where  it  appears  that,  by  the  decree 
of  the  Lords,  it  was  declared,  **.  that  the  respondent  (the 


widow,)  is  bound  by  the  agreement  entered  into  in  considera- 
tion of,  and  previous  to,  her  marriage;  and  that  the  same 
ought  to  be  performed  and  carried  into  execution  ;  and  that 
the  respondent  is  i  hereby  barred  of  her  dower,  and  of  any  share 
of  her  husband's  personal  estate,  under  the  statute  of  distri- 
bution,'' 

Before  the  above  decision,  the  only  judicial  opinions,  as  to 
the  effect  of  a  jointure  on  an  infant,  were  Sir  J.  Jekyll's  in 
Cray  v.  Willis,  1  Eq.  Ab.  389.  c.  1 7*  against  its  barring ;  and 
Lord  Hardwick's  in  Seys  v.  Price,  Bam.  C.  117;  and  in 
Harvey  v.  Ashley,  3  Atk.  607*  to  the  contrary.  See  Fin.  tit. 
Dower,  Q.  3.  pi.  IS. 

In  equity,  any  provision  >  however  precarious,  and  whether 
secured  out  of  realty  or  personalty,  which  an  adult,  previously 
to  marriage,  accepts  in  lieu  of  dower,  is  sufficient  to  bar  the 
dower.  Jordan  v.  Savage,  Bac.  Ab.  Jointure,  B.  5 :  Charles 
v.  Andrews,  9  Mod*  152:  Williams  v.  Chilly,  3  Fes.  545: 
4?  Bro.  C.  d  513.  By  analogy  to  the  determination  in  Drury 
v.  Drury,  infants  may  be  barred  by  an  equitable  jointure,  but 
not,  like  adults,  by  a  precarious  provision.  It  must,  to  be 
effectual,  be,  although  an  equiLahle  provision,  as  certain  as  is 
required  to  operate  as  a  legal  bar.  Carruthers  v.  Car  rut  hers, 
4  Bro.  C*  C.  500:  Smith  v.  Smith,  5  Fes.  I89. 

After  the  death  of  the  husband,  the  wife  may  enter  into  her 
jointure,  and  is  not  driven  to  a  real  action,  as  she  is  to  recover 
dower  by  the  common  law  ;  and  upon  a  lawful  eviction  of  her 
jointure,  she  shall  be  endowed  according  to  the  rate  of  her 
husband's  land  whereof  she  was  dowable  at  common  law.  Co. 
Lit.  37  :  stat.  27  H.  8.  c.  10.  If  she  be  evicted  of  part  of  her 
jointure,  she  shall  have  dower  pro  ianto.  A  wife's  jointure 
shall  not  he  forfeited  by  the  treason  of  the  husband :  but  feme- 
coverts,  committing  treason  or  felony,  may  forfeit  their  join- 
tures; and  being  convicted  of  recusancy,  they  shall  forfeit  two 
parts  in  three  of  their  jointures  and  dower,  by  slat.  3  Jac*  1. 
c,  4.  If  a  woman  conceals  her  jointure,  and  brings  dower  and 
recovers  it,  and  then  sets  up  her  jointure,  she  is  barred  bf  her 
jointure ;  and  by  bringing  a  writ  of  dower  for  her  thirds,  the 
wife  waives  the  benefit  of  entry  into  lands,  so  as  to  hold  them 
in  jointure.  Cro.  Eliz.  128.  187  :  3  Rep,  5  :  stat.  3  Jac.  1. 
c.  5.  §  13.  See  further  tits.  Baron  and  Feme,  Dower,  II.  IV., 
Forfeiture,  Marriage,  Sec. 

JOINTRESS,  or  JOINTURESS-  She  who  had  an  estate 
settled  on  her  by  the  husband,  to  hold  during  her  life,  if  she 
survive  him.  Stat.  17  H.  8.  c.  10:  1  Inst.  4f>.  When  estates 
settled  on  a  wife  are  a  jointure,  if  the  jointress  makes  an 
alienation  of  them  by  fine,  feoffment,  &c.  with  another  husband, 
it  is  a  forfeiture  of  the  same ;  but  if  they  are  not  a  jointure  by 
law,  it  is  otherwise.  2  Nels.  1040.  A  jointress  within  the 
statute  may  make  a  lease  for  forty  years,  &c.  if  she  so  long 
live  ;  and  also  for  life,  and  be  no  forfeiture,  though  she  levies 
a  fine  sur  cognisance  de  droit,  §c  Cro.  Jac.  688  :  3  Rep.  50  : 
1  Lit.  81.  In  other  cases,  if  she  levied  a  fine,  it  was  a  for- 
feiture ;  and  if  a  jointress,  within  the  stat*  11  H.  7-  c.  20. 
suffered  a  recovery  covinously  to  bar  the  heir,  the  heir  might 
enter  presently,  &c.    2  Leon.  206 :  1  Plowd.  42. 

With  respect  to  the  acts  of  a  jointress,  or  those  of  her 
husband  defeating  her  of  her  jointure,  and  how  far  equity  will 
relieve  her,  vide  Co.  LiL  36 :  Dijer,  35%  1  2  Inst.  673  :  Hob. 
225  :  1  Chan.  Cos.  119,  120:  2  Chan.  Cos.  162  :  2  Vent,  343: 
1  Fern.  42/.  479 :  1  Eq.  Ab.  18.  221.  222  :  2  Fern.  701  :  and 
14  Fin.  Ab.  tit.  Jointress  and  Jointure;  and  this  Diet.  tits. 
Baron  and  Ferne,  Dower, 

JOUR>  Fr.]  A  day,  used  in  heads  of  our  old  law  ;  tmd 
jours,  for  ever.    Law  Fr.  Diet. 

JOURNAL,  is  a  day-book  or  diary  of  transactions  used  in 
many  cases,  as  by  merchants  and  other  tradesmen  in  their 
accounts,  bv  mariners  in  observations  at  sea,  &c. 

JOURNALS  OF  PARLIAMENT,  are  not  records  but 
remembrances,  and  have  been  of  no  long  continuance.  Hob. 
Rep.  109.    See  tit.  Evidence. 

JOURNEYHOPPERS*    Regrators  of  yarn,  which  for- 
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merly  perhaps  was  called  jouriu  They  are  mentioned  in  the 
(repealed)  stat.  8  H.  6.  c.  5. 

JOURNEYMAN,  from  the  Fr.  journee,  t,  e.  a  day,  or 
day's  work,]  Was  properly  one  who  wrought  with  another 
by  the  day  ■  though  it  is  extended  by  statute  to  those  also  who 
covenant  to  work  with  others  in  their  trades  or  occupation  by 
the  year.    5  KHz.  c.  4.    See  tit.  Labourers,  Servants. 

JOURNEY'S  ACCOUNTS,  dicta:  com  put  at  a%  journees 
accompt.s.~\  Was  A  term  in  our  old  law  thus  understood:  if  a 
writ  abated  by  the  death  of  the  plaintiff  or  defendant,  or  for 
false  Latin,  want  of  form,  &c,  the  plaintiff  might  have  a  new 
writ  by  journey's  accounts,  L  e.  within  as  little  time  as  he  pos- 
sibly could  after  the  abatement  of  the  first  writ ;  and  this 
second  writ  was  a  continuance  of  the  cause,  as  if  the  first  writ 
had  not  abated.  Terms  of  the  Law.  See  6  Rep.  10;  1  Lut. 
297  :  Cro.  Jac.  590. 

Tbis  learning  is  now  of  little  use,  it  being  customary  to  enter 
a  judgment  that  the  writ  be  quashed,  and  then  to  sue  forth 
another. 

And  by  stat.  8  and  9  W.  3.  c.  11.  §  7.  the  death  of  one 
plaintiff  or  defendant,  where  there  is  another  surviving,  shall 
not  abate  the  suit.  The  death  to  be  suggested  on  the  roll. 
And  by  §  6.  death  of  the  party  after  interlocutory  judgment 
shall  not  abate  the  suit.    See  tit.  Abatement. 

JUBILEE,  annus  jubilceus.~\  The  most  solemn  time  of 
festival  at  Rome,  when  the  pope  gives  his  blessing  and  remis- 
sion of  sins.  It  wfas  first  instituted  by  Boniface  the  Eighth, 
in  the  year  1300,  who  granted  a  plenary  indulgence  and  re- 
mission of  sins  to  all  who  should  visit  the  churches  of  St.  Peter 
and  St.  Paul  at  Rome  in  that  year,  and  stay  there  fifteen 
days;  and  this  he  ordered  to  be  observed  once  in  every  hun- 
dred years;  which  Pope  Clement  the  Sixth  reduced  to  fifty 
years,  anno  1350,  and  to  be  held  upon  the  day  of  the  circum- 
cision of  our  Saviour:  and  Urban  IV.  in  the  year  138Q, 
ordained  it  to  be  kept  every  thirty -three  years,  that  being  the 
age  of  our  Saviour;  after  which,  Pope  Sixtus  the  Sixth  re- 
duced it  to  twenty- five  years.  In  imitation  of  the  grand 
jubilee  of  Rome,  the  monks  of  Christ  Church  in  Canterbury, 
every  fiftieth  year  invited  a  great  concourse  of  people  to  come 
thither,  and  visit  the  tomb  of  Thomas  Becket.  And  King 
Edward  the  Third,  in  the  fiftieth  year  of  his  age,  which  was 
136*2,  caused  his  birth-day  to  be  observed  at  court,  in  the  name 
of  a  jubilee,  giving  pardons,  privileges,  and  other  civil  indul- 
gences. Jubilicus  signified  afterwards  a  man  one  hundred 
years  old,  and  likewise  a  possession  or  prescription  for  fifty 
years.    Du  Fre.sne,  J.  U*  D.  1  Comm.  3Q3.  Canon  Law. 

JUDAISM,  Judaisnuts.~\  The  customs,  religion,  or  rites  of 
the  Jews :  also  the  income  heretofore  accruing  from  the  Jews 
to  the  king:  and  the  word  Judaism  was  formerly  used  for  a 
mortgage ;  and  sometimes  taken  for  usury.  Ex  Magna  Rot. 
Piptv,  J'e  anno,  Q  Ed.  2. 

Jrcdaismus  is  also  taken  for  the  mansion  or  dwelling-place  of 
the  Jews  in  any  town.  And  it  sometimes  signifies  usury. 
lUtfw;  Aug.  1  turn.  p.  834. 

JUDGES,  /W/m.]  Chief  magistrates  in  the  law,  to  try 
civil  au*l  criminal  causes,  and  punish  offences. 

In  Great  Britain  the  king  is  considerered  as  the  fountain  of 
justice,  and  general  conservator  of  the  peace  of  the  kingdom. 
The  original  power  of  judicature,  by  the  fundamental  prin- 
ciples of  society,  is  lodged  in  the  society  at  large ;  but  as  it 
would  be  impracticable  to  render  complete  justice  to  every 
individual  by  the  people  in  their  collective  capacity,  therefore, 
every  nation  has  committed  that  power  to  certain  select  magis- 
trates, who,  with  more  ease  and  expedition,  can  hear  and 
determine  complaints ;  and  in  this  kingdom  this  authority  has 
immemorially  been  exercised  by  the  king  or  his  substitutes* 
He,  therefore,  has  alone  the  right  of  erecting  courts  of  judi- 
cature; for  though  the  constitution  of  the  kingdom  hath 
entrusted  him  with  the  whole  executive  power  of  the  laws,  it 
is  impossible,  as  well  as  improper,  that  he  should  personally 
cany  into  execution  this  great  and  extensive  trust ;  it  is,  con- 


sequently, necessary,  that  courts  should  be  erected  to  assist  him 
in  executing  this  power;  and  equally  necessary,  that,  if 
erected,  they  should  be  erected  by  his  authority.  And  hence 
it  is,  that  all  jurisdictions  of  c  ourts  are  either  mediately  or  im- 
mediately derived  from  the  crown,  their  proceedings  run  gene- 
rally in  the  king's  name,  they  pass  under  his  seal,  and  are 
executed  by  his  officers. 

It  is  probable,  and  almost  certain,  that  in  very  early  times, 
before  our  constitution  arrived  at  its  full  perfection,  our  kings, 
in  person,  often  heard  and  determined  causes  between  party 
and  party.  But,  at  present,  by  the  long  and  uniform  usage  of 
many  ages,  our  kings  have  delegated  their  whole  judicial 
power  to  the  judges  of  their  several  courts,  which  are  the 
grand  depositaries  of  the  fundamental  laws  of  the  kingdom, 
and  have  gained  a  known  and  stated  jurisdiction,  regulated  by 
certain  and  established  rules,  which  the  crown  itself  cannot 
alter,  but  by  act  of  parliament*    2  Hawk\  P.  C.  c.  1.  §  3. 

And  though  the  king  himself  used  to  sit  in  the  Court  of 
King's  Bench,  and  still  is  supposed  to  do  so,  he  did  not,  neither 
by  law  is  he  empowered  to,  determine  any  cause  or  motion  but 
by  t lie  mouth  of  his  judges,  to  whom  he  has  committed  his 
whole  judicial  authority.    3  Comm.  42. 

In  criminal  proceedings,  or  prosecutions  for  offences,  it 
would  be  a  still  higher  absurdity  if  the  king,  personally,  sat  in 
judgment;  because,  in  regard  to  these,  he  appears  in  another 
capacity,  that  of  prosecutor.  All  offences  are  either  against 
the  king's  peace,  or  his  crown  and  dignity ;  and  are  so  laid  in 
every  indictment.  For  though  in  their  consequences  they 
generally  seem  (except  in  the  case  of  treason,  and  a  very  few 
others)  to  be  rather  offences  against  the  kingdom  than  against 
the  king,  }'et,  as  the  public,  which  is  an  invisible  body,  has 
delegated  all  its  power  and  rights  with  regard  to  the  execution 
of  the  laws,  to  one  visible  magistrate,  all  affronts  to  that 
power,  and  breaches  of  those  rights,  are  immediately  offences 
against  him,  to  whom  they  are  so  delegated  by  the  public.  He 
is,  therefore,  the  proper  person  to  prosecute  for  all  public 
offences  and  breaches  of  the  peace,  being  the  person  injured  in 
the  eye  of  the  law.  And  hence  also  arises  the  most  mild  and 
equitable  branch  of  the  prerogative,  one  of  the  most  distin- 
guishing features  tn  a  monarchy ,  that  of  pardoning  offences ; 
for  it  is  reasonable  that  he  who  only  is  injured  should  have  the 
power  of  forgiving. 

In  this  distinct  and  separate  existence  of  the  judicial  power 
in  a  peculiar  body  of  men,  nominated  indeed,  but  not  remove- 
able  at  pleasure  by  the  crown,  consists  one  main  preservative 
of  the  public  liberty,  which  cannot  subsist  long  in  any  state, 
unless  the  administration  of  common  justice  be,  in  some  degree, 
separated  both  from  the  legislative  and  also  from  the  execu- 
tive power.  Were  it  joined  with  the  legislative,  the  life, 
liberty,  and  property  of  the  subject  would  be  in  the  hands  of 
arbitrary  judges,  whose  decisions  would  be  then  regulated  only 
by  their  own  opinions,  and  not  by  any  fundamental  principles 
of  law  ;  which,  though  legislators  may  depart  from,  yet  judges 
are  bound  to  observe.  Were  it  joined  with  the  executive,  tlirs 
union  might  soon  be  an  overbalance  for  the  legislative.  For 
which  reason,  by  stat.  16  Car.  1.  c.  10.  which  abolished  the 
Court  of  Star  Chamber,  effectual  care  is  taken  to  remove  all 
judicial  power  out  of  the  hands  of  the  kings  privy  council. 
See  1  Comm.  266—269-  c.  7. 

Formerly  the  number  of  judges  in  the  different  courts  of  law 
frequently  varied.  There  were  so  many  suits  in  the  Common 
Pleas  about  the  commencement  of  the  reign  of  Edward  the 
Second,  "  that  the  king  was  necessitated  to  increase  the  number 
of  his  justices,  who  were  to  sit  there,  unto  six,  which  com- 
monly were  not  above  three  before  that  time,  and  so  to  divide 
them  that  they  might  sit  in  two  places."  Dugdale,  Orig. 
Jur.  c.  18.  There  were  as  many  as  nine  in  the  lime  of 
Edward  the  Third.  During  the  reign  of  Henry  the  Sixth  it 
appears  from  Fortescue  there  were  usually  in  the  Common 
Pleas  five  judges,  six  at  the  most ;  in  the  Court  of  Kings 
Bench  four)  sometimes  five.    King  James  the  First,  during  the 
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greater  part  of  his  reign,  appointed  five  judges  in  the  Courts 
of  King's  Bench  and  Common  Pleas  for  the  benefit  of  a  casting 
vote  in  case  of  a  difference  in  opinion,  and  that  the  circuit 
might  at  all  times  be  fully  supplied  with  judges  of  the  superior 
courts.  3  Comm.  40.  n.  However,  in  subsequent  reigns, 
although,  upon  a  permanent  indisposition  of  a  judge,  the  fifth 
was  sometimes  appointed  (Raym*  475),  the  number  of  judges 
in  the  King's  Bench,  the  Common  Pleas,  and  the  Exchequer  i 
(where  they  had  also  varied),  was  restricted  to  four,  until  the 
passing  of  the  recent,  act  of  the  1  W.  4.  c*  70.  which  transferred 
the  jurisdiction  of  the  courts  of  great  session  in  Wales,  and  of 
the  county  palatine  of  Chester,  to  the  courts  of  common  law 
at  Westminster,  and  empowered  his  Majesty  to  appoint  an  addi- 
tional puisne  judge  in  each  court. 

The  judges  of  the  courts  of  common  law  are,  therefore,  now 
the  lord  chief  justices  of  the  Courts  of  King's  Bench  and 
Common  Pleas ;  the  lord  chief  baron  of  the  Exchequer ;  the 
four  puisne  (i  e.  younger,  or  rather  Inferior)  j utiles  of  the 
two  former  courts;  and  the  four  puisne  barons  of1  the  latter. 

The  chief  justice  of  the  King's  Bench  is  called  capitalis 
justiciar  ins  band  regis  vet  ad  placita  coram  rege  tenenda  ;  he 
hath  the  title  of  lord,  wThilst  he  enjoys  his  office  ;  and  is  styled 
capitalis  justiciarius,  because  he  is  chief  of  the  rest ;  and  for 
this  reason  he  hath  usually  the  title  of  lord  chief  justice  of 
England.  This  judge  was  anciently  created  by  letters  patent 
under  the  great  seal,  but  is  now  made  by  writ,  in  a  very  short 
form. 

The  ancient  dignity  of  this  supreme  magistrate  was  very 
great  j  he  had  the  prerogative  of  the  vicegerent  of  the  king- 
dom, when  any  of  our  kings  went  beyond  sea,  being  chosen  to 
this  office  out  of  the  greatest  of  the  nobility  ;  and  had  the 
power  alone,  which  was  afterwards  distributed  to  three  other 
great  magistrates;  that  is,  he  had  the  power  of  the  chief 
justice  of  the  Common  Pleas,  of  the  chief  baron  of  the 
Exchequer,  and  the  roaster  of  the  Court  of  Wards;  and  he 
commonly  sat  in  the  king's  palace,  and  there  executed  that 
authority  which  was  formerly  performed  per  comitem  pal  a  tit, 
in  determining  differences  which  happened  between  the  barons 
and  other  great  persons  of  the  kingdom,  as  well  as  causes  cri- 
minal and  civil  between  other  men:  hut  King  Richard  I. 
first  diminished  his  power,  by  appointing  two  other  justices,  to 
each  wThereof  he  assigned  a  distinct  jurisdiction ;  viz.  to  one 
the  north  parts  of  England,  to  the  other  the  south :  and  in  the 
reign  of  King  Edward  I.  they  were  reduced  to  one  court, 
with  a  further  abridgment  of  their  authority,  both  as  to  the 
dignity  of  their  persons  and  extent  of  their  jurisdiction  ;  for  no 
more  were  chosen  out  of  the  nobility,  as  anciently,  but  out  of 
the  commons,  who  %vere  men  of  integrity,  and  skilful  in  the 
laws  of  the  land ;  whence,  it  is  said,  the  study  of  the  law  dates 
its  beginning*    Grig.  Jud. 

In  the  time  of  King  John,  and  other  of  our  ancient  kings, 
it  often  occurs  in  charters  of  privilege,  Quod  non  ponatur 
respondere,  nisi  coram  nobis,  vol  va pit  ah  just  ilia  nostra  :  and 
this  high  officer  (or  rather  the  court  over  which  he  presides) 
has,  at  this  time,  a  very  extensive  power  and  j  urisdiction  in 
pleas  of  the  crown,  and  is  particularly  entrusted,  not  only  with 
the  prerogative  of  the  king,  but  the  liberty  of  the  subject. 

The  chief  justice  of  the  Common  Pleas  has  also  the  title  of 
lord  whilst  he  is  in  office,  and  is  called  dominus  justiciarius 
communiwn  placitorum ;  vel  dominus  justiciarius  de  banco; 
who,  with  his  assistants,  did  originally  hear  and  determine 
Common  Pleas  in  civil  causes,  as  distinguished  from  the  king's 
pleas,  or  pleas  of  the  crown.    Bract,  lib.  3. 

The  chief  justices  are  installed  or  placed  on  the  bench  by  the 
lord  chancellor;  and  the  other  judges  by  the  lord  chancellor 
and  the  lords  chief  justices. 

Besides  the  lords  chief  justices,  and  the  other  judges  of  the 
courts  at  Westminster,  there  are  many  other  justices  commis- 
sioned by  the  king  to  execute  the  laws:  as  Justices  of  Assize, 
of  Nisi  PriuSf  Oyer  and  Terminer,  Justices  of  the  Peace,  &c. 
See  those  several  titles. 


The  judges  of  the  courts  of  equity  are  the  lord  chancellor, 
the  master  of  the  rolls,  and  the  vice  chancellor,  the  latter  of 
whom  was  first  appointed  by  the  53  G.  3.  c.  24, 

By  the  6  G.  4.  c*  7 8.  §  2.  the  king  may  make  up  the  salary 
of  the  master  of  the  rolls  to  7000/.  a  year. 

By  the  2  and  3  W.  4.  c.  116.  his  Majesty  is  empowered  to 
grant  the  following  judicial  salaries : — to  the  chief  justice  of  the 
King's  Bench,  10,000/,;  to  the  chief  justice  of  the  Common 
Pleas,  8,000/* ;  to  the  chief  baron  of  the  Exchequer,  ?,000f. ; 
to  each  of  the  puisne  judges  of  the  three  courts,  who  may  have 
been  appointed  before  the  Jb'th  November,  1828,  5,500/.;  to 
such  as  have  been  appointed  since,  or  may  be  appointed  here- 
after, 5,000/. ;  to  the  vice  chancellor,  6,000/. 

By  the  2  and  3  W.  4.  c.  111.  the  king  may  grant  the  lord 
chancellor  an  annuity  of  5,000/.  on  the  resignation  of  his 
office. 

By  the  39  G.  3.  c.  110 ;  53  G.  3.  c.  153;  and  6  G.  4.  c,  84. 
a  retiring  pension  of  3,750/.  may  be  granted  to  the  master  of 
the  rolls :  and  by  the  latter  statute,  the  like  pension  to  the  vice 
chancellor. 

By  virtue  of  the  39  G.  3.  c.  110;  53  G.  3.  c.  153;  and 
6  G.  4.  c.  82.  a  pension  may  be  granted  to  the  lord  chief  justice 
of  the  King's  Bench  of  4,000/.  a-vear. 

By  the  39  G.  3.  c.  1 10 ;  53  G.  3.  c.  1 53  ;  and  6  G.  4.  c.  83. 
a  pension  may  be  granted  to  the  lord  chief  justice  of  the 
Common  Pleas  of  3,750/. 

By  the  39  G.  3.  c.  1 10 ;  53  G.  3.  c.  153  ;  and  6  G.  4.  c.  84. 
a  like  retiring  pension  may  be  granted  to  the  lord  chief  baron. 

By  the  same  statutes,  and  the  1  W.  4.  c.  70.  retiring  pen- 
sions may  he  granted  to  all  puisne  judges  of  the  three  courts  of 
3,500/. 

By  the  39  G,  3.  c.  1 10.  §  7-  and  6  G.  4.  c.  84.  §  5.  the 
above  judges  (with  the  exception  of  the  lord  chancellor)  must 
have  continued  in  office  fifteen  years,  unless  prevented  by  ill 
health. 

In  order  to  maintain  both  the  dignity  and  independence  of 
the  judges  in  the  superior  courts,  it  is  enacted  by  the  stat. 
13  W.  3.  c.  2.  that  their  commissions  shall  be  made  (not,  as 
formerly,  durante  bene  placilo,  but)  quamdiu  se  bene  gesserhit, 
and  their  salaries  ascertained  and  established ;  but  that  it  may 
be  lawful  to  remove  them  on  the  address  of  both  houses  of 
parliament.  And  by  the  noble  improvements  of  that  law  in 
the  statute  of  1  G,  3.  c.  23.  enacted  at  the  earnest  recommen- 
dation of  King  George  III.  himself  from  the  throne,  the 
judges  are  continued  in  their  offices  during  their  good  beha- 
viour,  notwithstanding  any  demise  of  the  crown  (which  was 
formerly  held  immediately  to  vacate  their  seats);  and  their 
full  salaries  are  absolutely  secured  to  them  during  the  conti- 
nuance of  their  commissions,  by  which  means  the  judges  are 
rendered  completely  independent  of  the  king,  his  ministers,  and 
his  successors;  his  Majesty  having  been  pleased  to  declare, 
that  "  he  looked  upon  the  independence  and  uprightness  of  the 
judges,  as  essential  to  the  impartial  administration  of  justice, 
as  one  of  the  best  securities  of  the  rights  and  liberties  of  his 
subjects,  and  as  most  conducive  to  the  honour  of  the  crown." 
Comm.  Journ.  3  March,  1761.  See  Ld.  Raym.  74?.  and  stat. 
1  Anne,  sL  t.  c.  8.  which  continued  the  commissions  of  the 
judges  for  six  months  after  the  demise  of  the  crown. 

The  personal  safety  of  the  judges,  and  the  respect  due  to 
them,  being  also  of  essential  consequence  towards  the  preser- 
vation of  their  independence  and  integrity,  which  is  no  less  in 
danger  from  the  ardor  civium  prava  jubentium,  than  from  the 
vultus  instanlis  tyranni,  many  provisions  have  been  made  by 
law  to  restrain  and  punish  affronts  and  injuries,  to  them  per- 
sonally, and  to  the  courts  of  justice  over  which  they  preside. 

One  species  of  treason  under  stat.  25  Ed.  3.  c.  2.  (see  tit. 
Treason}  is,  "If  a  man  slay  the  chancellor,  treasurer,  or  the 
king's  justices  of  the  one  bench  or  the  other,  justices  in  eyre,  or 
justices  of  assize,  and  all  other  justices  assigned  to  hear  and 
determine,  being  in  their  places  doing  their  offices."  But  this 
statute  extends  only  to  the  actually  killing  of  them*  and  not  to 
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wounding  or  attempting  to  kill  them.  It  extends  also  only  to 
the  officers  therein  specified ;  and,  therefore,  the  barons  of  the 
Exchequer  as  such,  are  not  within  the  protection  of  this  act. 
1  HaL  P.  C.  231.  But  the  lord  keeper,  or  commissioners  of 
the  great  seal,  now  seem  to  be  within  it,  by  virtue  of  the  stats. 
5  Eliz.  c.  11  :  1  W.  %  M.  c.2L    g  Comm.  84. 

As  to  striking  in  the  king's  superior  courts  of  justice  in  West- 
minster-Hall, or  at  the  assises,  or  using  threatening  or  reproach- 
ful words  to  a  judge^  see  tit.  Misprision. 

A  judge  sitting  at  nisi  prius  has  power  to  fine  a  defendant 
conducting  his  own  defence  to  a  criminal  charge  for  contempt 
of  court,    4  B.  $  A,  329. 

As  the  judges  are  thus  guarded  against  influence  or  injury 
to  enable  them  to  do  justice  to  the  people,  so  arc  they  protected 
in  the  upright  discharge  of  their  duty,  by  being  indemnified 
from  answering  for  the  consequence  of  the  judgments  given  by 
them. 

The  judges  of  courts  of  record  are  freed  from  all  prosecu- 
tions whatsoever,  except  in  parliament,  where  they  may  be 
punished  for  any  thing  done  by  them  in  such  courts  as  judges ; 
this  is  to  support  their  dignity  and  authority,  and  draw  vene- 
ration to  their  persons,  and  submission  to  their  judgments ; 
but  if  a  judge  will  so  fur  forget  the  dignity  and  honour  of  his 
post  as  to  turn  solicitor  in  a  cause  which  he  is  to  judge,  and 
privately  and  extra-judicially  tamper  with  witnesses,  or  labour 
jurors,,  he  may  be  dealt  with  according  to  the  same  capacity  to 
which  he  so  basely  degrades  himself.  12  Rep.  24:  Vaugk*  138  : 
S.P.C.  173- 

Judges  are  not  in  any  way  punishable  for  a  mere  error  of 
judgment :  and  no  action  will  lie  against  a  judge  for  an  erro- 
neous judgment,  or  for  a  wrongful  imprisonment,  &c.  2  Hawk* 
P.  C,  c;  1-  §  17:  1  Mod.  148, 

But  it  is  said,  that  where  judges  are  limited  to  the  subject- 
matter  of  their  jurisdictions,  and  they  exceed  the  limits  of 
their  jurisdictions,  action  lies  against  them :  per  Powel,  J. 
3  LutTv.  1565.  cites  Hard.  480. 

A  judge  is  not  answerable  to  the  king,  or  the  party,  for 
mistakes  of  errors  of  his  judgment,  in  a  matter  of  which  he 
has  jurisdiction.    I  Salk.  397. 

If  an  action  be  brought  against  a  judge  of  record  for  an  act 
done  in  his  judicial  capacity,  he  may  plead  that  he  did  it  as  a 
judge  of  record,  and  that  will  be  a  sufficient  justification.  And 
so  may  a  judge  of  a  court  in  a  foreign  country,  under  the  domi- 
nion gf  the  crown.  Mosiyn  v.  Fabrigas,  Cowp.  172.  See  this 
Diet.  tits.  Action,  Courts  Martial,  Navy,  c]c. 

That  a  judge  of  record  is  not  liable  to  an  action  for  any- 
thing done  within  his  jurisdiction,  as  such,  is  established 
by  a  case  in  1  Mod*  184:  2  Mod.  218.  Hamond  v.  Howell 
Hamond  and  other  jurymen  had  been  fined  and  imprisoned  by 
the  court  at  the  Old  Bailey,  for  acquitting  persons  of  a  riot, 
when  the  evidence  showed  them  to  be  guilty*  This  was  cer- 
tainly a  very  strong  exercise  of  authority  ;  and  it  was  deter- 
mined by  the  Court  of  Common  Picas  that  the  fine  and  impri- 
sonment were  illegal,  and  the  parties  were  discharged.  But 
when  Hamond  brought  an  action  against  the  Recorder  of 
London,  one  of  the  judges  at  the  Old  Bailey,  it  was  held  it 
would  not  He  as  he  was  a  judge  of  record.  And  this  doc- 
trine was  lately  confirmed  in  Garratt  v.  F err  and,  4  Barn. 
£  Cres,  625. 

With  respect  to  the  general  conduct  of  the  judges,  the 
following  observations  arc  worthy  attention  : 

A  judge  at  his  creation  takes  an  oath,  That  he  will  serve 
the  king,  and  indifferently  administer  justice  to  all  men,  with- 
out  respect  qf  persons,  take  no  bribe,  give  no  counsel  where  he  is 
a  party,  nor  deny  right  to  any,  though  the  king,  or  any  other, 
by  letters,  or  by  expjess  words,  command  the  contrary,  §c,  and 
in  default  of  dttit/,  to  be  answerable  to  the  king  in  body,  land, 
and  goods*  Stat.  1 8  Ed.  3.  st.  4.  See  also  slat.  20  Ed.  3. 
c.  1,2. 

Judex  est  lex  hcjuens,  and  ought  to  judge  by  law,  and  not 
by  examples.   By  Glanvil  a  judge  hi  czUedjustUia  in  absiracto, 
roL.  i. 


because  he  should  be,  as  it  were,  justice  itself.  Co,  Lit.  71: 
7  Hep.  4.  And  all  the  commissions  of  judges  are  bounded  with 
this  limitation,  Faciuri  quod  ad  just  ilium  pertinet  secundum 
legem  et  consuetudhtem  Angliw. 

The  judges  are  to  give  judgment  according  to  law,  and 
what  is  alleged  and  proved :  and  they  have  a  private  know- 
ledge, and  a  judicial  knowledge,  though  they  cannot  judge  of 
their  own  private  knowledge,  but  may  use  their  discretion  ;  but 
where  a  judge  has  a  judicial  knowledge,  he  may  and  ought  to 
give  judgment  according  to  it.  King  Henry  IV,  demanded 
of  Judge  Gascoigne,  if  he  saw  one  in  his  presence  kill  A.  B,, 
and  another  person,  who  was  not  culpable,  should  be  indicted 
of  this,  and  found  guilty  before  him,  what  he  would  do  in  this 
case ;  to  which  he  answered,  That  he  ought  to  respite  the 
judgment  against  him,  and  relate  the  matter  to  the  king,  in 
order  to  procure  him  a  pardon ;  for  there  he  cannot  acquit 
him,  and  give  judgment  according  to  his  private  know7 ledge, 
Plowd.  82. 

The  king  in  all  cases  doth  judge  by  his  judges;  wTho  ought 
to  be  of  counsel  with  prisoners ;  and  if  they  are  doubtful  or 
mistaken  in  matter  of  law,  a  stander-by  may  be  allowed  to 
inform  the  court,  as  aynicus  curiw.  2  Inst.  178.  Our  judges 
are  to  execute  their  offices  in  proper  person,  and  cannot  act  by 
deputy,  or  transfer  their  power  to  others,  as  the  judges  of 
ecclesiastical  courts  may.  1  Rol.  Ab*  382:  B to.  Judges,  11. 
Yet  where  there  arc  divers  judges  of  a  court  of  record,  the  act 
of  any  one  of  them  is  effectual,  especially  if  their  commissions 
do  not  expressly  require  more.  2  Hawk.  P.  C.  c.  1.  Though 
w  hat  a  majority  rules  when  present  is  the  act  of  the  court.  If 
on  a  demurrer  or  special  verdict,  the  judges  are  divided  in  opi- 
nion, two  against  two,  the  cause  must  be  adjourned  into  the 
Exchequer  Chamber.  3  Mod.  156.  And  a  rule  is  to  be  made 
for  this  purpose,  and  the  record  certified,  &c.  5  Mod.  335. 
In  fines  levied,  all  the  judges  of  C.  B,  ought  to  be  particularly 
named ;  but  when  writs  of  certiorari  to  remove  records  out  of 
that  court,  &c.  are  directed  to  the  chief  justice,  without  naming 
his  companions.    1  II .  7-  2?:  Jenk.  Cent.  16*7. 

When  a  record  is  before  the  judges,  they  ought  ex  officio  to 
try  it :  and  they  are  to  take  notice  of  statutes,  and  of  the 
terms,  &c.  Jenk.  Cent.215.  228.  No  judge  is  compellable  to 
deliver  his  opinion  before-hand,  in  relation  to  any  question 
which  may  after  come  judicially  before  him.    3  Inst.  29. 

A  judge  shall  not  be  generally  excepted  against,  or  chal- 
lenged, or  have  any  action  brought  against  him,  for  what  he 
does  as  judge.    1  Inst.  294:  2  Inst,  422. 

A  judge  ought  not  to  judge  in  his  own  cause,  or  in  pleas 
where  he  is  party,  8  Rep.  118.  If  a  fine  he  levied  to  a  justice 
of  Bank,  he  cannot  take  the  conusance ;  for  he  cannot  be  his 
own  judge.  8  H.  6.  21.  Br.  Patents,  pi.  15.  cites  S.  C.  per 
Martin.  If  a  fine  be  levied  by,  or  to  a  justice  in  Bank,  his 
name  shall  not  be  in  the  fine.  11  H.  6,  4>9.  b.  So  if  a  justice 
of  Hank  he  sued  in  Bank,  he  cannot  record  it;  it  shall  be 
recorded  by  the  other  justices*  Ibid,  If  the  chief  justice  of 
Bank  be  to  sue  a  writ  there,  the  writ  shall  not  be  in  his  name, 
but  in  the  name  of  the  secondary.    S  H.  6.  19.  b. 

None  may  judge  in  his  own  cause,  for  it  is  a  manifest  con- 
tradiction that  a  man  can  be  agent  and  patient  in  the  same 
thing,  and  what  Lord  Coke  says  in  Dr.  Bon  ham's  case  is  far 
from  any  extravagancy ;  for  it  is  a  very  reasonable  and  true 
saying,  that  if  an  act  of  parliament  should  ordain,  that  the 
same  person  should  be  party  and  judge,  or,  which  is  the  same 
thing,  judge  in  his  own  cause,  it  would  he  a  void  act  of  par- 
liament, per  Holt,  Ch.  J.  :  12  Mod.  087:  Bridgm.  Il/lS. 

Judgment  given  by  a  judge,  who  is  party  in  the  suit  with 
another,  and  so  entered  of  record,  is  error,  although  several 
other  judges  sit  there,  and  give  judgment  for  the  judge  who  is 
party.    Jenk.  QO.  pi.  74. 

Where  a  judge  has  an  interest,  neither  he  nor  his  deputy 
can  determine  a  cause,  or  sit  in  court :  and  if  he  does,  a  pro- 
hibition lies.    Hard.  503, 

Judges  are  punishable,,  however,  for  wilful  ofFences  against 
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the  duty  of  their  situation ;  instances  of  which  happily  live 
only  in  remembrance ;  and  as  to  which,  the  following  short 
extracts  and  references  may  be  sufficient: 

Among  the  laws  of  King  Edgar  is  this,  viz.  Judex  qui 
injustum  judicium  judicabil  alicUh  del  regi  CXXs.  nisijurare 
au  dealt  quod  reciius  judicttre  ncscivit.  Decern  Script  ores  An- 
glican!, 872.  /.  3.  The  same  among  the  laws  of  Canute, 
Ibid*  924,  /.  2.  adds,  that  Et  dignitatem  sua1  legalhatis  semper 
amiitaly  si  nan  earn  redimat  erga  regem,  steal  ei  permittctur. 
In  Dancluga  tuhstithes  reus  sit;  si  non  juret,  quod  melius 
uescivil.    Chronicon  Johannis  Bromfon. 

There  are  ancient  precedents  of  judges,  who  were  fined  when 
they  transgressed  the  laws,  though  commanded  by  warrants 
from  the  king;  and  it  is  said,  that  Earl  Tuptoft,  who  was  a 
chancellor,  was  beheaded,  for  acting  upon  the  king's  warrant 
against  law.    Burnet's  Rich*  2.  p*  38. 

Bribery  in  judges  is  punishable  by  loss  of  office,  fine,  and 
imprisonment ;  and  by  the  common  law,  bribery  of  judges  in 
relation  to  a  cause  depending  before  them,  has  been  punished 
as  treason,  1  Leon.  2Q5  :  Cro.  Jac.  65  :  1  Hawk.  P.  C.  See 
tit.  Bribery.  A  judge  ignorant ly  condemns  a  man  to  death 
for  felony  when  it  is  not  felony:  for  this  offence  the  judge 
shall  be  fined  and  imprisoned,  and  lose  his  office,  Jcnk.  Cent. 
lfe*  If  a  judge  who  hath  no  jurisdiction  of  the  cause,  give 
judgment  of  death  and  award  execution,  which  is  executed, 
such  judge  is  guilty  of  felony  ;  and  also  the  officer  who  executes 
the  sentence.  Hm  P.  &  35:  10  Rep.  76<  And  if  justices  of 
peace,  on  indictment  of  trespass,  arraign  a  man  of  felony,  and 
judge  him  to  death,  and  he  is  executed,  it  is  felony  in  them, 
II.  P.  C.  35:  Dalt.  c.  98. 

A  justice  cannot  rase  a  record,  or  embezzle  it,  nor  file  an 
indictment  which  is  not  found,  nor  give  judgment  of  death 
where  the  law  does  not  give  it;  if  he  docs,  it  is  misprision,  he 
shall  lose  his  office,  and  make  fine  for  misprision ;  but  it  is  not 
felony.    Br.  Judges,  pi.  33.  cites  2  Ric.  3.  9, 

Judges  by  the  common  law  had  no  jurisdiction  to  examine 
witnesses  at  their  chambers,  though  by  consent  of  parties  and 
rule  of  court  they  might  have  done  so  on  interrogatories. 

Now  by  the  1  FT.  4.  c.  22.  the  courts  of  law,  and  the  several 
judges  thereof,  may  order  the  examination  of  parties  to  suits, 
upon  interrogatories  or  otherwise,  before  the  master  or  pro- 
thonotary,  and  other  persons.    See  tit.  Deposition. 

By  the  1  W.  4.  c.  70.  whereby  his  Majesty  was  empowered 
to  appoint  three  additional  puisne  judges,  it  is  enacted,  that  the 
puisne  judges  of  each  court  shall  sit  by  rotation  in  each  term, 
or  otherwise,  as  they  shall  agree  among  themselves;  but  only 
three  shall  sit  at  the  same  time  in  Bank  during  term,  unless  in 
the  absence  of  the  lord  chief  justice  or  lord  chief  baron ;  and 
any  one  of  such  judges,  when  occasion  shall  require,  while  the 
other  judges  of  the  same  court  are  sitting  in  Bank,  may  sit 
apart  to  add  or  justify  special  bail,  discharge  insolvent  debtors, 
administer  oaths,  receive  declarations  required  by  statute,  hear 
and  decide  upon  matters  on  motion,  and  make  rules  and  orders 
in  causes  and  business  depending  in  the  court  to  which  such 
judge  belongs,  in  the  same  manner  as  may  be  done  by  the 
court  in  Bank, 

By  §  4.  every  judge,  to  whatever  court  he  belongs,  may  sit 
in  London  and  Middlesex,  for  the  trial  of  issues  arising  in  any 
of  the  courts,  and  transact  such  business  at  chambers,  or  else- 
where, depending  in  any  of  the  said  courts,  as  relates  to  matters 
over  which  they  have  a  common  jurisdiction,  as  may,  according 
to  the  practice  of  the  court,  he  transacted  by  a  single  j  udge. 

The  words  ct  common  jurisdiction"  must  be  understood  with 
reference  to  the  subject-matter  of  the  matter  itself,  and  not 
with  reference  to  the  court  itself.    2  Dowi  P.  C.  45. 

By  §  11.  in  all  cases  relating  to  the  practice  of  any  of  the 
three  superior  courts  at  Westminster,  in  matter  over  which 
they  have  a  common  jurisdiction,  or  of,  or  relating  to,  the 
practice  of  the  Court  of  Error  in  the  Exchequer  Chamber,  the 
judges  of  such  courts  jointly,  or  any  eight  or  more  of  them, 
including  the  chiefs  of  each  court,  may  make  general  rules  and 


orders  for  regulating  the  proceedings  of  all  such  courts,  which 
rules  and  orders  are  to  be  observed  therein,  and  no  general 
rules  and  orders  respecting  such  matters  shall  be  made  in  any 
manner  except  as  aforesaid. 

Also,  by  the  2  IV.  4.  c.  30.  §  14.  (the  Uniformity  of  Process 
Act)  the  judges  of  such  court  may,  and  they  are  required  to 
make  general  rules  and  orders  for  the  effectual  execution  of 
that  act,  and  for  fixing  the  costs  in  respect  of  the  matters 
therein  contained. 

And  by  the  3  and  4  W*  4.  c.  42,  various  powers  are  given 
to  the  judges,  viz.  to  alter  the  present  mode  of  pleading,  &c. 
(§  1.) ;  to  make  regulations  as  to  the  admission  of  matter, 
documents,  &c.  in  evidence,  &c.  (§  150  I  to  make  regulations 
as  to  the  officers  for  taxing  costs  (§  36.) ;  and  as  to  paying 
money  into  court  in  certain  actions  (§  21). 

With  regard  to  the  proceedings  before  a  single  judge  at 
chambers,  what  business  may  be  transacted  before  him,  and 
what  orders  he  is  empowered  to  make,  the  reader  is  referred  to 
the  various  books  of  practice.    See  also  this  Diet.  tit.  Practice. 

An  order  made  under  a  misapprehension,,  and  after  an  erro- 
neous opinion  given  by  a  judge,  is  not  binding,  1  D,  P.  C. 
607* 

And  an  attachment  will  not  lie  for  disobeying  a  judge's 
order,  unless  made  a  rule  of  court.    Ibid.  68Q. 

See  further  1 4  Fin.  Abr.  tit.  Judges ;  and  this  Diet.  tits. 
Assize  Circuity  Justices. 

Judges  of  the  Court  of  Bankruptcy.  See  tit.  Bank* 
ruptcu. 

Judges  of  the  Insolvent  Court.  The  judges  of  the 
Insolvent  Court  consist  of  a  chief  and  three  other  commis- 
sioners, who,  by  7  C  4.  c.  56.  must  be  barristers  of  ten  years' 
standing.  The  eouruhouse  is  in  Portugal-street,  Lincoln's- 
inn-iields.  Three  of  the  commissioners  make  circuits  through- 
out the  country  (generally  thrice  in  a  year  J  for  the  purpose 
of  discharging  the  insolvent  debtors  confined  in  the  different 
gaols,  while  the  fourth  remains  in  London. 

JUDGER.  In  Cheshire,  to  be  judger  of  a  town,  is  to  serve 
on  the  jury  there.    Leicester  s  Hist.  Antiq.  302. 

JUDGMENT,  jud icium,  qua  si,  juris  dictn  m . 

The  sentence  of  the  law,  pronounced  by  the  court,  upon  the 
matter  contained  in  the  record.    3  Comm.  395.  c.  24. 

L  Of  the  various  kinds  of  Judgments  in  Civil  Cases. 
II.  Points  of  Practice  relating  thereto. 
II L  Of  Arrest  of  Judgment;  and  of  Statutes  Regulating 
Judgments. 

I.  Judgments  are  of  four  sorts.  1.  Where  the  facts  are  con- 
fessed by  the  parties,  and  the  law  determined  by  the  court,  as 
in  case  of  judgment  upon  a  demurrer.  2.  Where  the  law  is 
admitted  by  the  parties,  and  the  facts  disputed;  as  in  case  of 
judgment  upon  a  verdict.  3.  Where  both  the  fact  and  the 
law  arising  thereon  are  admitted  by  the  defendant ;  which  is 
the  case  of  judgments  by  confession  or  default.  Or,  4.  Where 
the  plaintiff  is  convinced,  that  fact,  or  lawT,  or  both,  are  insuffi- 
cient to  support  his  action,  and  therefore  abandons  or  with- 
draws his  prosecution ;  which  is  the  case  in  judgments  upon  a 
nonsuit  or  retraxit.    3  Cotmn*  3Q6.  c.  24. 

The  judgment,  though  pronounced  or  awarded  by  the  judges, 
is  not  their  determination  or  sentence,  but  the  determination 
and  sentence  of  the  law.  It  is  the  conclusion  that  naturally 
and  regularly  follows  from  the  premises  of  law  and  fact,  which 
stand  thus:  against  him  who  hath  rode  over  my  corn  I  may 
recover  damages  by  law ;  now  A.  hath  rode  over  my  com ; 
therefore  I  shall  recover  damages  against  A.  If  the  major 
proposition  be  denied,  this  is  a  demurrer  in  law :  if  the  minor, 
it  is  then  an  issue  of  fact ;  but  if  both  be  confessed  (or  deter- 
mined) to  be  right,  the  conclusion  or  judgment  of  the  court 
cannot  but  follow;  which  judgment  or  conclusion  depends  not 
I  therefore  on  the  arbitrary  caprice  of  the  judge,  but  on  the 
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settled  and  invariable  principles  of  justice-  The  judgment,  in 
short,  is  the  remedy  prescribed  by  law  for  the  redress  of  inju- 
ries ;  and  the  suit  or  action  is  the  vehicle  or  means  of  adminis- 
tering it*  What  that  remedy  may  be,  is,  indeed,  the  result  of 
deliberation  and  study  to  point  out ;  and,  therefore,  the  stile 
of  the  judgment  is,  not  that  it  is  decreed  or  resolved  by  the 
court,  for  then  the  judgment  might  appear  to  be  their  own ; 
but,  **  it  is  considered,"  consid era  turn  est  per  curium,  that  the 
plaintiff  do  recover  his  damages,  his  debt,  his  possession,  and 
the  like;  which  implies,  that  the  judgment  is  none  of  their 
own,  but  the  act  of  law,  pronounced  and  declared  by  the  court 
after  due  deliberation  and  inquiry.    1  I?ist  39- 

All  these  species  of  judgments  are  either  interlocutory  or 
JinaL  Interlocutory  judgments  are  such  as  are  given  in  the 
middle  of  a  cause,  upon  some  pleas,  proceeding,  or  default, 
which  is  only  intermediate,  and  does  not  finally  determine  or 
complete  the  suit  Of  this  nature  are  all  judgments  for  the 
plain tiff  upon  pleas  in  abatement  of  the  suit  or  action  ;  in  which 
it  is  considered  by  the  court  that  the  defendant  do  answer 
over,  respondeat  ouster;  that  is,  put  in  a  more  substantial 
plea.  2  Saund.  30.  It  is  easy  to  observe,  that  the  judgment 
here  given  is  not  final,  but  merely  interlocutory;  for  there  are 
afterwards  farther  proceedings  to  be  hud,  when  the  defendant 
hath  put  in  a  better  answer. 

But  the  interlocutory  judgments,  most  usually  spoken  of, 
are  those  incomplete  judgments,  whereby  the  right  of  the 
plaintiff  is,  indeed,  established,  but  the  quantum  of  damages 
sustained  by  him  is  not  ascertained ;  which  is  a  matter  that 
cannot  be  done  without  the  intervention  of  a  jury.  This  can 
only  happen  where  the  plaintiff  recovers ;  for  when  judgment 
is  given  for  the  defendant,  it  is  always  complete  as  well  as 
final*  This  sort  of  interlocutory  judgment  happens  in  the  first 
place,  where  the  defendant  suffers  judgment  to  go  against  him 
by  default,  or  tiihil  dick  ;  as  if  he  puts  in  no  plea  at  all  to  the 
plaintiff's  declaration :  by  confession,  or  cognovit  actionem, 
where  he  acknowledges  the  plaintiffs  demand  to  be  just ;  or 
by  non  sum  injbrmatus,  when  the  defendant's  attorney  declares 
he  has  no  instructions  to  say  any  thing  in  answer  to  the  plain- 
tiff, or  in  defence  of  his  client,  which  is  a  species  of  judgment 
by  default. 

If  these,  or  any  of  them,  happen  in  actions  where  the  specific 
thing  sued  for  is  recovered,  as  in  action  of  debt  for  a  sum 
certain,  the  judgment  is  absolutely  complete.  And  therefore 
it  is  very  usual,  in  order  to  strengthen  a  creditor's  security,  for 
the  debtor  to  execute  a  warrant  of  attorney  to  some  attorney 
named  by  the  creditor,  empowering  him  to  confess  a  judgment 
by  either  of  the  ways  just  now  mentioned  (by  nihil  dtcif,  cog- 
novit actionem,  or  non  .yum  informatus),  in  an  action  of  debt  to 
be  brought  by  the  creditor  against  the  debtor  for  the  specific 
sum  due ;  which  judgment,  when  confessed,  is  absolutely 
complete  and  binding,  provided  the  same  (as  is  also  required  in 
all  other  judgments)  be  regularly  docketed;  that  is,  abstracted 
and  entered  in  a  book,  according  to  the  directions  of  stat. 
4  and  5  W<  $  M.  c,  20.  by  which  it  is  provided,  that  no  judg- 
ment shall  affect  purchasers  of  lands,  and  mortgagees,  till 
docketed,  nor  have  any  preference  against  heirs,  executors,  &c* 
in  the  administration  of  estates.  See  post,  Judgments  ac- 
knowledged Jor  Debts* 

But  where  damages  are  to  be  recovered,  a  jury  must  be 
called  in  to  assess  them,  unless  the  defendant,  to  save  charges, 
will  confess  the  whole  damages  laid  in  the  declaration ;  other- 
wise the  entry  of  the  judgment  is,  "that  the  plaintiff  ought 
to  recover  bis  damages  (indefinitely)  ;  but  because  the  court 
know  not  what  damages  the  said  plaintiff  hath  sustained, 
therefore  the  sheriff  is  commanded,  that  by  the  oaths  of 
twelve  honest  and  lawful  men,  he  inquire  into  the  said 
damages,  and  return  such  inquisition  into  courts.  This  process 
is  called  a  writ  of  inquiry;  in  the  execution  of  which  the 
sheriff  sits  as  a  judge,  and  tries  by  a  jury,  subject  to  nearly 
the  same  law  and  conditions  as  the  trial  by  jury  at  nisi  prius, 
what  damages  the  plaintiff"  hath  really  sustained ;  and  when 


their  verdict  is  given,  which  must  assess  some  damages,  the 
sheriff  returns  the  inquisition,  which  is  entered  upon  the  roll 
in  manner  of  a  po&tea,  and  thereupon  it  is  considered,  that 
the  plaintiff  do  recover  the  exact  sum  of  the  damages  so 
assessed*  In  like  manner,  when  a  demurrer  is  determined  for 
the  plaintiff  upon  an  action  wherein  damages  are  recovered, 
the  judgment  is  also  incomplete,  without  the  aid  of  a  writ  of 
inquiry. 

It  was  said  by  Wilmot,  C.  J.,  that  a  writ  of  inquiry  is  an 
inquest  of  office  to  inform  the  conscience  of  the  court ;  who,  if 
they  please,  may  themselves  assess  the  damages.  3  Wits.  62. 
Hence,  a  practice  is  now  established  in  the  courts  of  K.  B.  and 
C.  P.,  in  actions  where  judgment  is  recovered  by  default  upon 
a  bill  of  exchange,  or  promissory  note,  to  refer  it  to  the  master 
or  prothonotary,  to  ascertain  what  is  due  for  principal,  interest, 
and  costs,  whose  report  supersedes  the  necessity  of  a  writ  of 
inquiry.  4  2Vn«  Rep.  275  :  JL  Black.  Rep.  .541.  In  cases 
of  difficulty  and  importance,  the  court  will  give  leave  to  have 
the  writ  of  inquiry  executed  before  a  judge,  at  sittings  or  nhi 
prius ;  and  then  the  judge  acts  only  as  an  assistant  to  the 
sheriff.  The  number  of  the  jurors  sworn  upon  this  inquest 
need  not  be  confined  to  twelve;  for  when  a  writ  of  inquiry 
was  executed  at  the  bar  of  the  Court  of  K.  B.  in  an  action  of 
scand.  mag.  brought  by  the  Duke  of  York  (afterwards  James  II.) 
against  Titus  Oates,  fifteen  were  sworn  upon  the  jury,  and 
gave  all  the  damages  laid  in  declaration,  viz,  100,0007,  In 
that  case,  the  sheriff  of  Middlesex  sat  in  court  covered,  at  the 
table  below  the  judges.  3  67.  Tr.  Q&J.  See  further,  Writ  of 
Inquiry. 

Final  judgments  arc  such  as  at  once  put  an  end  to  the  action 
by  declaring,  that  the  plaintiff  has  either  entitled  himself,  or 
has  not,  to  recover  the  remedy  he  sues  for.  In  which  case,  if 
the  judgment  be  for  the  plaintiff,  it  is  also  considered,  that  the 
defendant  be  either  amerced,  for  his  wilful  delay  of  justice,  in 
not  obeying  the  king's  writ,  by  rendering  the  plaintiff  his  due ; 
8  Rep*  40,  64;  or  be  taken,  capiaiur,  till  he  pays  a  fine  to  the 
king  for  the  public  misdemeanor,  which  is  coupled  with  the 
private  injury,  in  all  cases  of  force  (S  Rep.  59  :  11  Rep.  45  : 
5  Mod.  305.)';  of  falsehood,  in  denying  his  own  deed  (F.  N.  B, 
121  :  1  InsL  131  :  8  Rep.  60:  1  RoL  JL  219'  Lill  Entr. 
379 '  C.  B.  Hit.  4  Ann.  RoL  430.) ;  or  unjustly  claiming  pro- 
perty in  replevin  ;  or  of  contempt  by  disobeying  the  command 
of  the  king  s  writ,  or  the  express  prohibition  of  any  statute. 
8  Rep.  60.  But  in  actions  of  trespass,  ejectment,  assault,  and 
false  imprisonment,  it  is  provided  by  the  5  and  6  W,Sr  M*  c,  12. 
that  no  writ  of  capias  shall  issue  for  this  fine,  nor  any  fine  be 
paid  ;  but  the  plaintiff  shall  pay  6V  8d.  to  the  proper  officer, 
and  be  allowed  it  against  the  defendant  among  his  other  costs. 
And,  therefore,  upon  such  judgments  in  the  Common  Pleas, 
they  used  to  enter  that  the  fine  was  remitted,  and  now  in  both 
courts  they  take  no  notice  of  any  fine  or  capias  at  all.  Salk.  54  : 
Cartk.  Snb. 

But  in  all  other  cases,  where  it  was  necessary  at  common  law, 
the  capiatur  should  now  be  added  in  the  judgment. 

If  judgment  be  for  the  defendant,  then,  in  ease  of  fraud  and 
deceit  to  the  court,  or  malicious  or  vexatious  suits,  the  plaintiff 
may  also  be  fined.  8  Rep.  59,  60.  But  in  most  cases  it  is 
only  considered,  that  he  and  his  pledges  of  prosecuting,  be 
(nominally)  amerced  for  his  false  claim,  pro /also  clamore  suof 
and  that  the  defendant  may  go  thereof  without  a  day,  eat  hide 
sine  die  ;  that  is,  without  any  farther  continuance  or  adjourn- 
ment;  the  kings  writ  commanding  his  attendance  being 
now  fullv  satisfied,  and  his  innocence  publicly  cleared.  3  Comm. 

And  these  pledges  are  now  dispensed  with  and  omitted  m 
actions  commenced  by  writs  of  capias,  summons,  or  detainer, 
under  the  uniformity  of  process  act. 

If  a  rule  be  given  for  the  defendant  to  plead,  at  a  certain 
day,  and  lie  do  not  plead  accordingly,  the  plaintiff  may  enter 
judgment  against  him,  without  moving  the  court ;  though  in 
real  act  ions  and  criminal  causes,  on  indictment,  Sec.  there  must 
5  F2 
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be  a  motion  in  court  for  a  peremptory  rule.  5  Lill.  116.  Yet 
a  plaintiff,  after  he  hath  signed  judgment  against  the  defend- 
ant, may  waive  it  if  he  will,  and  accept  of  a  plea  from  the 
defendant.    Trin.  23  Car.  B.  R. 

By  i\  66.  IL  T.  2  JV,  4.  judgment  for  want  of  a  plea  after 
demand,  may  in  all  cases  be  signed  at  the  opening  of  the 
office  in  the  afternoon  of  the  day  after  that  on  which  the 
demand  was  made. 

In  the  case  of  a  verdict  for  the  plaintiff',  the  judgment  is, 
that  he  recover  his  damages  and  costs  in  an  action  of  assumpsit, 
covenant,  case,  trover,  trespass^  and  replevin ;  or  his  debt, 
damages,  and  costs,  in  an  action  of  debt ;  or  his  goods  or  their 
value,  and  damages  and  costs,  in  an  action  of  detinue;  and  in 
either  case  also  his  costs  of  increase  ;  or  if  the  verdict  be  for  the 
defendant,  then  that  the  plaintiff' take  nothing  by  his  writ,  and 
that  the  defendant  go  thereof  without  day,  and  also  that  the 
defendant  recover  against  the  plaintiff"  the  costs  and  charges  he 
has  expended  in  his  defence  ;  and  in  replevin,  the  judgment  at 
common  lawr  for  the  defendant  is  also,  that  he  have  a  return  of 
the  goods,  or,  on  the  stat.  17  Car.  2.  c.  7-  for  the  arrears  of  the 
rent  and  costs.    1  Archb.  Pr.  by  Chilly,  319- 

II.  Judgment  is  sometimes  had  with  a  cessat  cxecutio  ;  and 
if  the  defendant  gives  judgment,  with  a  stay  of  execution  till  a 
certain  day,  the  plaintiff  may,  notwithstanding,  sue  forth  a 
capias  or  a  fieri  facias  into  the  county  where  the  action  is  laid, 
returnable  before  the  day,  to  enable  him  at  that  day  to  take  a 
testatum  against  the  defendant ;  though  he  shall  not  in  that 
case  sue  out  a  capias  to  warrant  a  scire  facias  against  the  bail. 
Pasch.  22  Car.  2,  See  tit.  Capias.  If  debt  he  brought 
against  an  executor  upon  the  bond  of  the  testator,  and  he  pleads 
plcne  administravit,  this  is  a  confession  of  the  debt ;  and  the 
plaintiff  may  have  a  judgment  with  a  cessat  executio,  till  the 
defendant  hath  assets.    4  Rep. :  2  Nels.  Ahr.  1052. 

Judgment  upon  a  demurrer  to  a  declaration,  &c.  is  no  bar 
to  any  other  action  ;  because  it  is  not  on  the  merits,  and  the 
plaintiff  may  afterwards  make  his  declaration  right,  and  then 
proceed.  2  LilL  113.  But  other  judgments  may  be  pleaded 
in  bar  to  any  other  action  for  the  same  cause ;  and  judgment 
in  an  inferior  court  may  be  alleged  in  bar  to  an  action  in  a 
superior  court,    2  Lev.  93, 

Formerly  when  a  general  verdict  was  given  in  nisi  prius, 
the  party  for  whom  it  wTas  given  must  in  the  Court  of  King's 
Bench,  on  or  after  the  day  in  bank,  that  is,  on  or  after  the 
return  day  of  the  dishingas  (where  the  trial  had  been  had  at 
the  sittings  in  term),  or  on  or  after  the  first  day  of  the  next  term 
(if  the  cause  has  been  tried  in  the  vacation),  have  entered  a 
rule  for  judgment  nisi  causa  with  the  clerk  of  the  rules,  and 
waited  the  four  days  limited  by  it  before  he  could  sign  final 
judgment.  This  rule  wTas  also  necessary  after  the  execution  of 
a  writ  of  inquiry,  either  on  a  demurrer  or  a  judgment  by 
default ;  1  SatL  399 ;  or  where  a  general  verdict  was  given 
subject  to  an  award.  4  East,  310.  But  it  was  not  required 
after  a  special  verdict,  in  which  case  the  prevailing  party 
might,  as  he  may  now,  proceed  to  sign  judgment,  tax  his  costs, 
and  sue  out  execution,  immediately  after  the  decision  of  the 
court  without  any  rule  for  judgment  ;  nor  was  it  ever  neces- 
sary after  a  nonsuit,  for  the  judgment  in  that  case  might,  as  it 
now  may,  be  signed  immediately  after  the  day  in  bank. 
R.  E.  &  G.2.  r.  3.  a.  And  now*  by  the  late  rule  of  the 
court,  H.  T.  2  W.  4.  r,  67-  after  a  verdict  or  nonsuit,  judg- 
ment may  be  signed  on  the  day  after  the  appearance  day  (i.  e. 
the  fourth  day  after  the  return  day)  of  the  distringas  without 
any  rule  for  judgment ;  also,  after  the  return  of  a  writ  of 
inquiry,  judgment  may  he  signed  at  the  expiration  of  four  days 
from  such  return,  without  such  rule. 

As  to  the  time  when  a  writ  of  inquiry  may  be  returned,  see 
tit.  Execution,  III. 

If  verdict  pass  for  the  plaintiff,  and  he  will  not  enter  his 
judgment,  the  defendant,  by  motion  of  course,  may  oblige  him 
to  it.    2  LilL  Abr.  97.    The  defendant  may  enforce  the  plain- 


tiff to  enter  his  judgment  to  the  end  he  may  plead  it  to  another 
action.  Lalclu  216:  1  Danv.  722:  Palm.  281.  So  if  the 
defendant  wants  to  bring  a  writ  of  error. 

It  is  not,  it  seems,  necessary  to  give  a  term's  notice  previous 
to  signing  the  judgment  where  four  terms  or  more  have 
elapsed  since  the  trial,  the  rule  requiring  a  term's  notice  apply- 
ing only  to  cases  where  the  matter  is  still  in  controversy,  and 
where  the  plaintiff's  neglect  to  proceed  in  the  cause  has  oc- 
curred before  verdict-  1  Archb.  Pr*  by  Ckitty,  3\6* 

Formerly,  also,  if  a  verdict  were  given  after  term,  no  judg- 
ment could  be  given  on  it  till  the  next  term  following ;  for  the 
judgment  is  the  act  of  the  court,  and  the  court  sits  not  but  in 
term.    Mich.  22  Car.  B.  R. 

But  now  judgment  may  be  entered  and  execution  issued 
during  the  vacation  in  cases  where  there  has  been  a  nonsuit,  or 
a  verdict  for  either  party  at  the  sittings  or  assizes ;  if  the  judge 
certify  immediate  execution  ought  to  issue*  See  tit*  Exe- 
cution, III. 

By  the  3  and  4  W.  4*  c.  42,  §  18.  at  the  return  of  any  \vni 
of  inquiry,  or  writ  for  the  trial  of  any  issue  under  that  act, 
costs  shall  he  taxed,  judgment  signed,  and  execution  issued 
forthwith,  unless  the  sheriff  or  judge  shall  certify  under  his 
hand  upon  such  writ,  that  judgment  ought  not  to  be  signed  until 
the  defendant  shall  have  had  an  opportunity  to  apply  to  the 
court  for  a  new  inquiry  or  trial,  or  a  judge  of  any  of  the  courts 
at  Westminster  shall  think  fit  to  order  such  judgment  or  exe- 
cution to  be  stayed  till  a  day  named* 

At  common  law  a  judgment  if  entered  during  term  related 
back  to  the  first  day  of  the  term;  and  when  a  party  was  entitled 
to  sign  judgment,  it  might  be  entered  during  vacation  as  of  the 
preceding  term.  But  this  is  altered  bv  one  of  the  rules  of 
H.  T.  4  Wt  4.    See  tit.  Execution,  IV.  f. 

Judgments  are  not  only  to  be  signed  by  the  proper  officer, 
but  entered  of  record,  before  which  they  are  not  judgments ; 
and  in  a  judgment  given  to  recover  a  sum  of  money,  the  sum 
must  be  entered  in  words  at  length,  and  not  in  figures,  which 
may  be  easily  altered;  and  a  judgment  wras  reversed,  because 
the  time  when  given  was  in  figures,  and  the  sum  recovered 
expressed  in  figures,  &c.  But  the  court  may  amend  their 
judgments  of  the  same  term,  because  the  term  is  but  as 
one  day  in  law ;  though  they  may  not  do  it  in  another  term* 
2  Lilt  103  :  3  Lev.  430.  If  a  judgment  be  unduly  obtained, 
the  court  will  vacate  the  judgment,  and  restore  the  party 
damnified  ;  if  not  punish  the  offender ;  but  it  is  against  the 
course  of  the  court  to  vacate  a  judgment  the  last  day  of  the 
term.    PascL  1656. 

If  a  judgment  be  obtained,  but  the  plaintiff  doth  not  take 
out  execution  within  a  year  and  a  day,  the  judgment  must  be 
revived  by  scire  facias.  If  any  thing  be  entered  in  a  judg- 
ment, which  is  not  mentioned  in  the  plaintiff's  declaration, 
the  judgment  is  not  good.  2  LilL  104.  And  where  it  ap» 
pears  upon  the  record,  that  the  plaintiff  hath  no  cause  of 
action,  he  shall  never  have  judgment.  8  Rep.  120.  In 
such  case  the  court  mav  give  judgment  for  the  defendant. 
1  Plowd.  66, 

In  debt  on  specialty,  the  whole  and  exact  sum  must  be  de- 
manded, or  the  judgment  upon  it  will  not  be  good.  3  Mod.  4-1. 
If  more  be  in  the  judgment  than  the  plaintiff  demands,  it  is 
erroneous  ;  though  this  may  be  helped  by  a  remisit  damn  a  for 
part.  2  LilL  27*  If  in  case,  trespass,  &c.,  a  verdict  is  given 
for  more  damages  than  laid  in  the  plaintiff's  declaration,  and 
he  does  not  remit  the  surplus  damages,  but  takes  judgment  for 
the  whole,  it  is  an  incurable  error,  and  cannot  be  amended. 
See  tits.  Damages,  Debt. 

If  issue  is  found  against  one  party  in  a  suit,  and  not  against 
the  other,  judgment  may  be  for  the  plaintiff  to  recover 
against  him  where  the  matter  is  found ;  and  a  nil  capiat  per 
billam  be  entered  against  the  plaintiff  as  to  the  other  1  Saund. 
2 1 6\  And  when  several  damages  are  recovered  against  several 
defendants,  the  plaintiff  may  enter  a  nolle  prosequi  as  to  one 
of  the  defendants,  &c.  and  have  judgment  against  one  only 
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for  the  damages  against  him.  3  Mod.  101.  If  one  entire 
judgment  is  given  against  two  several  persons,  and  one  of 
them  is  an  infant,  appearing  by  attorney,  the  whole  judgment 
is  void ;  which  being  entire  cannot  be  divided,  except  the  in- 
fant be  joint  executor  with  the  other  party*  When  a  judg- 
ment is  entire,  it  cannot  be  divided,  to  make  one  part  of  it 
good,  and  another  part  thereof  erroneous;  but  if  it  be  not  an 
entire  judgment,  it  may.  2  Lili.  100.  See  jmst,  IIL  On 
action  where  damages  are  to  be  recovered,  if  the  declaration 
be  good  in  part,  and  insufficient  in  part,  and  the  defendant 
demurs  upon  the  entire  declaration ;  the  plaintiff  shall  have 
judgment  for  that  which  is  well  laid,  and  be  barred  for  the 
rest.  2  Saitnd.  379-  And  in  an  action  of  debt  upon  three 
bonds,  if  it  appears  that  one  of  them  is  not  forfeited,  &c.  the 
plaintiff  shall  have  judgment  for  the  other  two.    1  SaumL  28(j. 

There  were  four  counts  in  the  declaration  ;  non  assumpsit 
pleaded  to  three,  and  a  demurrer  to  the  fourth.  After  judg- 
ment on  the  demurrer,  the  plaintiff  takes  out  a  writ  of  inquiry, 
and  executes  it ;  the  demurrer  being  determined,  the  court 
held  the  judgment  regular,  and  that  there  was  no  occasion  for 
a  nolle  prosequi  to  be  entered  on  the  roll  as  to  the  three  counts, 
until  he  enter  final  judgment.    Stra.  532. 

Where  a  judgment  is  partly  by  the  common  law,  and  partly 
by  statute,  the  judgment  at  common  law  may  remain,  and  be 
complete,  without  the  other.    1  Salk.  24. 

Where  there  are  two  distinct  judgments,  one  at  common 
law,  and  the  other  by  statute,  one  may  be  affirmed,  and  the 
other  reversed,  on  a  writ  of  error.    Annaly,  50. 

Where  entire  judgment  is  given  for  the  plaintiff  on  two 
counts,  one  of  which  is  had,  the  court  may  reverse  it  as  to  the 
first,  and  affirm  it  as  to  the  second  count.  6  Taunt.  645. 
(625.) 

Every  judgment  ought  to  be  complete  and  formal :  one 
judgment  cannot  determine  another  judgment,  and  the  judges 
will  not  give  a  judgment  against  law,  although  the  plaintiff 
and  defendant  do  agree  to  it.  1  Salk*  213:  Cro.  Eliz.  827* 
In  actions  personal,  judgment  given  against  the  plaintiff 
upon  any  plea  to  bar  him,  is  peremptory,  Jcnk.  Cent.  52. 
Jf  the  defendant  doth  not  deny  the  debt,  or  other  matter  in 
«uit,  but  endeavours  to  elude  the  action  by  insufficient  plead- 
ing ;  in  this  case,  if  it  be  found  for  the  plaintiff,  he  shall 
have  j  u dgmen t ;  but  not  v ice  i: e r.sd ,  i f  ft  »r  the  d e f e n  d a n  t , 
because  the  matter  of  the  suit  is  not  fully  and  sufficiently 
denied,  but  in  some  measure  confessed  by  the  insufficient  plea. 
/bid.  70- 

Judgment  may  not  be  given  for  the  plaintiff  upon  an  in- 
vufficient  bar,  if  the  replication  be  so,  and  show  no  title ;  but 
a  judgment  shall  not  be  set  aside  for  mispleading  a  point 
collateral  to  the  issue.  Hob.  S.  128.  See  jmsI,  III.  In  debt 
upon  an  obligation,  the  defendant  pleaded  that  he  delivered 
it  on  a  condition  to  be  performed  by  the  plaintiff,  which  he 
had  not  done,  and  therefore  it  was  not  his  deed;  the  jury 
found  for  the  defendant,  that  the  condition  was  not  performed, 
yet  the  plaintiff  had  judgment :  for  the  defendant's  plea  con- 
fesses it  to  be  his  deed,  and  the  verdict  does  not  disprove  it, 
and  the  issue  is,  deed  or  no  deed,  &c.  Here,  therefore,  the 
plaintiff  hath  his  judgment  upon  the  defendant's  confession, 
not  upon  the  verdict*  Jenk.  Cent.  102.  A  judgment  contrary 
to  the  verdict  found  in  the  cause  is  generally  void  ;  for  it  is  to 
be  warranted  by  the  verdict.  Mich.  22  Car.  B.  R.  There 
may  be  cases  where  judgment  may  be  given  for  one  of  the 
parties  contrary  to  the  verdict ;  as  where  the  defendant  pleads 
such  a  plea  as  in  effect  acknowledges  the  demand,  there,  though 
there  should  be  a  verdict  for  the  defendant,  judgment  shall  be 
for  the  plaintiff,  or  the  judge  of  nisi  prius  may  refuse  to  try 
it.  Annaly,  250.  If  a  verdict  is  imperfect,  judgment  cannot 
be  given  upon  it;  and  for  the  uncertainty  of  the  verdict, 
judgment  may  be  void.  2  Lili  111:  Raym.  220.  Action  of 
debt  lies  upon  a  good  judgment,  as  well  after  writ  of  error 
brought  as  before.  Rayvu  100:  2  Mod.  127-  But  if  error  is 
brought,  and  depending,  the  court  will,  on  motion,  stay  pro- 


ceedings in  the  new  action,  or  rather  prevent  plaintiff  from 
taking  out  execution,  defendant  confessing  judgment  in  the 
last  suit.  See  tit.  Debt*  If  a  judgment  is  recovered  jointly 
against  three  defendants,  the  plaintiff  cannot  bring  action  of 
debt  upon  that  judgment  against  one  alone.  2  Leon.  220. 
A  plaintiff  shall  not  have  a  new  action  of  debt  on  the  same 
bond,  &c.  after  judgment  had  on  it,  as  long  as  the  judgment 
is  in  force.  6  Rep.  2:  2  Nek.  Ah,  1056.  And  if  the  House 
of  Lords  reverse  a  judgment  of  B,  R.,  the  lords  are  to  enter 
the  new  judgment,  and  not  the  Court  of  B.  It.,  who  by  the 
first  judgment  had  executed  their  authority.  1  Salk.  4-03. 
See  tits.  Appeal,  Error. 

A  regular  judgment  in  a  crown  cause  cannot  be  set  aside  on 
payment  of  costs,    1  Wils.  1 63, 

Where  there  is  a  judgment  and  no  surprise,  it  shall  not  be 
set  aside  on  an  affidavit  of  a  matter  relative  to  the  merits 
which  might  have  been  pleaded.    Annaly,  157. 

Where  the  condition  of  a  bond  was,  that  the  money  was 
not  to  be  paid  till  a  future  day,  and  the  conusee  by  virtue  of 
a  warrant  of  attorney  entered  judgment,  and  took  out  exe- 
cution before  the  day,  the  court  would  not  set  the  judgment 
aside,  but  the  execution.    A  una  It/,  270. 

A  regular  interlocutory  judgment  may  be  set  aside,  so  as  to 
let  in  the  defendaut  to  try  the  merits  of  his  case;  but  it  must 
be  on  payment  of  costs,  and  such  merits  likewise  must  appear 
upon  affidavit.  Stra.  823.  12  Jk2 :  1  Burr.  568.  A  writ  of 
inquiry  was  set  aside,  and  defendant  let  in  to  plead  a  fair  plea 
on  payment  of  costs.    Salk.  5 )  H  :  6  Mod,  1  f)  I . 

The  stat.  8  W.  3.  c.  11.  orders  judgment  for  costs,  upon 
demurrers,  and  on  suing  writs  of  error,  where  the  former 
judgment  is  affirmed,  &e.  See  this  Diet.  tit.  Costs.  The 
statutes  of  jeofails  extend  to  judgments  upon  nihil  (licit,  con- 
fession, non  sum  informatus,  §c.  Slat*  4  Ann.  c.  16.  For  fur- 
ther matter,  see  tits.  Abatement,  Amendment^  Execution,  Issue, 
Practice^  SfC. 

III.  Arrests  of  Judgment  arise  from  error  appearing  upon 
the  face  of  the  record.  Where  the  judgment  is  for  the 
plaintiff  it  may  be  arrested  in  consequence  of  such  error,  on 
whatever  part  of  the  record  it  may  arise.  It  is,  however,  only 
with  respect  to  objections  apparent  on  the  record  that  such 
motion  can  be  made.  Nor  can  it  be  made,  generally  speaking, 
in  respect  of  formal  objections.  This  was  formerly  otherwise, 
and  judgments  were  constantly  arrested  for  errors  of  mere 
form;  but  this  abuse  has  been  long  remedied  by  certain  statutes, 
passed  at  different  periods,  to  correct  inconveniences  of  this 
kind,  and  commonly  called  the  statutes  of  amendment  and 
jeofails,  by  the  effect  of  which,  judgment,  at  the  present 
day,  cannot,  in  general,  be  arrested  for  any  objection  of  form. 
The  judgment  may  be  arrested  where  the  verdict  materially 
differs  from  the  pleadings  and  issue  thereon ;  as  if,  in  an 
action  for  words,  it  is  laid  in  the  declaration  that  the  defend- 
ant said,  "the  plaintiff  is  a  bankrupt;"  and  the  verdict  finds 
specially  that  he  said  "  the  plaintiff  will  be  a  bankrupt."  Or 
if  the  case  laid  in  the  declaration  is  not  sufficient  in  point  of 
law  to  found  an  action  upon. 

It  is  an  invariable  rule  with  regard  to  arrest  of  judgment 
upon  matter  of  law,  (t  that  whatever  is  alleged  in  arrest  of 
judgment  must  be  such  matter  as  would  have  been,  upon  de- 
murrer, sufficient  to  overturn  the  action  or  plea."  As  if,  on 
an  action  for  slander,  in  calling  the  plaintiff  a  Jew,  the  de- 
fendant den  lest  he  words,  and  issue  is  joined  thereon  :  now, 
if  a  verdict  be  found  for  the  plaintiff,  that  the  words  were 
actually  spoken,  whereby  the  fact  is  established,  still  the  de- 
fendant may  move  in  arrest  of  judgment,  that  to  call  a  man  ;l 
Jew  is  not  actionable ;  and,  if  the  court  be  of  that  opinion, 
the  judgment  shall  be  arrested,  and  never  entered  for  the 
plaintiff.  But  the  rule  will  not  hold  e  converso,  "that  every 
thing  that  may  be  alleged  as  cause  of  demurrer,  will  be  good 
in  arrest  of  judgment;"  for  if  a  declaration  of  plea  omits  to 
state  some  particular  circumstance,  without  proving  which,  at 
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the  trial,  it  is  impossible  to  support  the  action  or  defence,  this 
omission  shall  be  aided  by  a  verdict.  As  if,  in  an  action  of 
trespass,  the  declaration  doth  not  allege,  that  the  trespass 
was  committed  on  any  certain  day,  Cartk.  3SQ;  or,  if  the 
defendant  justifies,  by  prescribing  for  the  right  of  common 
for  his  cattle,  and  does  not  plead  that  his  cattle  were  levant 
and  con  chant  on  the  land  ;  Cro.  Jac.  44;  though  either  of 
these  defects  might  be  good  cause  to  demur  to  the  decla- 
ration or  plea ;  yet,  if  the  adverse  party  omits  to  take  advan- 
tage of  such  omission  in  due  time,  but  takes  issue,  and  has  a 
verdict  against  him,  these  exceptions  cannot,  after  verdict, 
be  moved  in  arrest  of  judgment.  For  the  verdict  ascertains 
those  facts,  which  before,  from  the  inaccuracy  of  the  pleadings, 
might  be  dubious ;  since  the  law  will  not  suppose,  that  a  jury, 
under  the  inspection  of  a  judge,  would  hud  a  verdict  for  the 
plaintiff  or  defendant,  unless  he  had  proved  those  circum- 
stances, without  which  his  general  allegation  is  defective. 
1  Mod. 

After  judgment  for  plaintiff  on  demurrer,  without  argument, 
and  general  damages  assessed,  the  Court  of  C.  P.  ref  used  to 
permit  the  defendant  to  move  in  arrest  of  judgment,  on  the 
ground  that  the  damages  appeared  to  be  partly  given  upon  a 
count  which  could  not  be  sustained:  for  the  defendant  had 
the  opportunity  of  excepting  to  that  count  on  demurrer. 
6  Tatmton,  6$6.  (630.) 

Exceptions;  that  are  removed  in  arrest  of  judgment,  must 
be  much  more  material  and  glaring,  than  such  as  will  main- 
tain a  demurrer;  or,  in  other  words,  many  inaccuracies  and 
omissions,  which  would  be  fatal,  if  early  observed,  are  cured 
by  a  subsequent  verdict ;  and  not  suffered,  in  the  last  stage 
of  a  cause,  to  unravel  the  whole  proceeding.  But  if  the  thing 
omitted  he  essential  to  the  action  or  defence,  as  if  the  plaintiff 
does  not  merely  state  his  title  in  a  defective  manner,  but  sets 
forth  a  title  that  is  totally  defective  in  itself,  these  cannot  be 
cured  by  a  verdict.    3  Comm.  323 — 5. 

Although  it  appear  to  the  court  that  the  defendant's  title  is 
not  good,  if  the  plaintiff,  in  his  declaration,  hath  not  set  forth 
a  good  title  for  himself,  the  court  shall  never  give  him  judg- 
ment, 2  Lilt.  98.  Though  the  plaintiff  destroys  the  defend- 
ant's title .t  if  he  gives  him  another  title  by  pleading,  &c.s  the 
defendant  shall  have  judgment;  for  the  court  are  to  judge 
upon  the  whole  record.  8  Rep.  $0.  But  if  action  of  trespass 
is  brought  for  trespass  done  in  lands  belonging  to  such  a 
house,  and  it  appears  at  the  trial  that  the  plaintiff  had  no  title 
to  the  house,  the  court  cannot  give  judgment  to  turn  him  out 
of  possession,  because  that  was  not  judicially  before  them. 
3  Salt.  2)3. 

If  the  verdict  be  for  the  defendant,  the  plaintiff,  in  some 
cases,  moves  for  judgment  non  obstante  veredicto;  that  is, 
that  judgment  be  given  in  his  own  favour,  without  regard  to 
the  verdict  obtained  by  the  defendant.  This  motion  is  made 
in  cases  where,  after  a  pleading  by  the  defendant,  in  confession 
and  avoidance,  as,  for  example,  a  plea  in  bar,  and  issue  joined 
thereon,  and  verdict  found  for  the  defendant,  the  plaintiff,  on 
retrospective  examination  of  the  record,  conceives  that  such 
plea  was  bad  in  substance,  and  might  have  been  made  the 
subject  of  demurrer  on  that  ground.  If  the  plea  was  itself 
substantially  bad  in  law,  of  course  the  verdict  which  merely 
shows  it  to  he  true  in  point  of  fact  cannot  avail  to  entitle  the 
defendant  to  judgment;  while,  on  the  other  hand,  the  plea 
being  in  confession  an  avoidance,  involves  a  confession  of  the 
plaintiff's  declaration,  and  shows  that  be  was  entitled  to  main- 
tain his  action.  In  such  case,  therefore,  the  court  will  give 
judgment  for  the  plaintiff,  without  regard  to  the  verdict ;  and 
this,  for  the  reason  above  explainedi,  is  also  called  a  judgment, 
as  upon  confession.  Sometimes  it  muy  be  expedient  for  the 
plaintiff  to  move  for  judgment  non  obstante,  &c,  even  though 
the  verdict  be  in  his  own  favour;  for  in  such  a  case  as  above 
described,  if  he  takes  judgment  as  upon  the  rsrdict,  it  seems  that 
such  judgment  would  be  erroneous,  and  that  the  only  safe 
course  is  to  take  it  as  upon  confession. 


By  r.  65.  II.  T.  2  Ji\  4.  no  motion  in  arrest  of  judgment, 
or  for  judgment  non  obstante  veredicto,  shall  be  allowed  after 
the  expiration  of  four  days  from  the  time  of  trial,  if  there  be 
so  many  days  in  term ;  nor  in  any  case  after  the  expiration  of 
the  term,  provided  the  jury  process  be  returnable  in  the  same 
term. 

Judgments  are  to  continue  till  they  shall  be  attaint  by  error. 
4  //,  4,  c.  23.  And  after  verdict  given  in  any  court  of  record, 
there  shall  be  no  stay  of  judgment  for  want  of  form  in  a  writ, 
count,  &c.,  or  mistaking  the  name  of  either  party,  sum  of 
money,  day,  month,  year,  &c,  rightly  named  in  any  writ  or 
record  preceding,  &c,  18  Eliz.  c.  14,  See  tits.  Abatement) 
Amendment,  Error. 

By  stat.  17  Car.  2.  c.  8.  in  all  actions  personal,  real,  or 
mixed,  the  death  of  either  party  between  the  verdict  and  the 
judgment  shall  not  be  alleged  for  error,  so  as  such  judgment 
be  entered  within  two  terms  after  such  verdict.  Upon  this 
statute  the  judgment  is  entered  for  or  against  the  party  as 
though  he  were  alive;  1  Salt.  42  ;  and  it  need  not  be  actually 
entered — it  is  sufficient  if  it  be  signed  within  two  terms  after 
the  verdict.  1  Sid.  385:  Barnes,  26l  :  1  Salt.  401.  But 
there  must  be  a  scire  facias ,  to  revive  it  before  execution ; 
1  Wih\  302  ;  and  such  scire  facias  pursuing  the  form  of  the 
judgment  should  be  general;  2  Ld.  Raym.  1280;  as  in 
judgment  recovered  by  or  against  the  party  himself,  Tidd. 
c.  42,  If  the  plaintiff  die  after  the  assizes  begin,  though  the 
trial  be  after  his  death,  that  is  within  the  remedy  of  the 
statute.    1  Salt,  8.    See  tit.  Execution. 

By  the  statute  of  frauds,  29  Car.  2.  c.  3.  §  14,  15,  the  day 
of  signing  any  judgment  shall  be  entered  on  the  margin  of  the 
roll  (and  so  in  counties  palatine,  by  stat.  8  G.  hc<  25.  §  6.) : 
and  such  judgment,  as  against  purchasers,  shall  relate  to  such 
time  only.  See  also  stat.  4  and  5  IV.  M.  c.  20.  as  to  docket- 
ing and  registering  of  judgments  by  the  officers  of  the  several 
courts, 

By  the  8  and  9  JV.  3.  c.  ll.§  6".  the  death  of  the  plaintiff  or 
defendant,  after  interlocutory  and  before  final  judgment,  shall 
not  abate  the  action:  but  a  scire  facias  shall  issue  to  shew 
cause  why  damages  should  not  be  assessed,  and  a  writ  of 
inquiry  of  damages  awarded  thereon ;  on  return  of  which,  final 
judgment  shall  be  given  for  the  plaintiff. 

Where  either  party  dies  after  the  interlocutory  judgment, 
and  before  the  execution  of  the  writ  of  inquiry,  the  scire  facias 
en  this  act  ought  to  be,  to  shew  cause  why  the  damages  ought 
not  to  be  assessed  and  recovered,  and  to  have  the  judgment  of 
the  court  thereon.  LiU.  Ent.  647  :  6  Mod.  1 44.  But  when 
the  death  happens  after  writ  of  inquiry  executed,  and  before 
final  judgment,  the  scire  facias  must  be  to  shew  cause  why 
the  damages  assessed  should  not  be  adjudged,  1  JVils.  2A3 : 
1  jT,  R.  388.  The  judgment  upon  this  statute  is  not  entered 
for  or  against  the  party  himself,  as  upon  17  Car*  2.  c.  8.  but 
for  or  against  his  executors,  &e.  1  Salt.  42.  And  where  a 
defendant  dies  after  interlocutory,  and  before  final  judgment, 
two  writs  of  scire  facias  must  be  sued  out,  before  execution 
can  be  had;  one  before  final  judgment  issued,  in  order  to 
make  the  executors  party  to  the  record,  and  the  other  after 
final  judgment  issued,  to  give  them  an  opportunity  of  plead- 
ing no  assets,  &c.  2  Lamb.  72.  n, :  Say.  266.  See  further 
tits,  Execution,  Scire  Facias, 

As  to  the  effect  of  bankruptcy  in  executions  sued  out  oh 
judgments,  see  tit.  Execution ,  IV. 

Judgments  acknowledged  for  Debts.  The  course  for 
one  to  acknowledge  a  judgment  for  debt  is  for  him  that  doth 
acknowledge  it  to  give  a  warrant  of  attorney  to  some  attorney 
of  that  court  where  the  judgment  is  to  be  acknowledged,  to 
appear  for  him,  to  file  common  bail,  and  receive  a  declaration, 
and  then  plead  non  sum  informatus^  &c.  or  to  let  it  pass  by 
nihil  dicit ;  whereupon  judgment  is  entered  for  want  of  a 
pica,  2  LiU.  105.  The  person  to  whom  this  warrant  of 
attorney  is  given,  has  all  the  benefit  of  a  judgment  and  exeeu- 
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tion,  against  the  debtor's  person  and  property,  without  being 
delayed  by  any  intermediate  process,  as  in  the  case  of  a  regular 
Kiii,  It  is  frequently  given  by  a  person  arrested,  upon  condi- 
tion of  his  discharge,  and  that  longer  time  shall  be  allowed 
him  for  the  payment  of  the  debt,  or  that  some  other  indulgence 
shall  be  shewn  him.  But  to  prevent  persons  in  this  situation 
from  being  imposed  upon,  the  old  rules  of  court  (B.  R.  E* 
15  Ck.  2:  R.  E.  4  G.  2.)  declared  that  no  warrant  of  attor- 
ney to  confess  a  judgment,  given  by  a  person  arrested  upon 
mesne  process;  shall  be  of  any  force,  unless  some  attorney  were 
present  on  behalf  of  the  person  in  custody,  who  should  explain 
the  nature  of  the  warrant,  and  subscribe  his  name  as  a  witness 
to  it,    Cromp.  Pract.    See  1  Salk.  402  :  4  Taunt.  977* 

And  those  regulations  have  been  enforced  by  a  late  rule 
(H.  T.  2  W,  4.  c.  72-)  which  requires  the  attorney,  on  wit- 
nessing the  warrant  of  attorney,  to  declare  himself  the  defend- 
ant's attorney,  and  to  state  he  subscribes  in  that  capacity. 

It  has  been  held  that  these  rules  are  not  confined  to  pri- 
soners in  the  custody  of  the  sheriff,  or  other  officer  who  arrested 
them,  but  extended  to  prisoners  in  the  custody  of  the  marshal, 
.3  T.  R.6\6,  However,  they  do  not  extend  to  persons  in 
custody  on  execution;  1  T*  R.  715s  7  T.  R.  19;  or  to  war- 
wants  of  attorney  given  for  any  other  cause  of  action  than 
that  for  which  the  defendant  is  in  custody;  3  Burr.  1798: 
2  L.  Rat/,  797:  1  East,  241  ;  and  consequently  not  to  a  per- 
son in  custody  on  criminal  process.    4  T.  R.  433. 

A  warrant  of  attorney  is  generally  accompanied  by  a  de- 
feasance, which  by  rule,  M.  42  G.  3,  must  be  written  on  the 
same  paper  or  parchment  as  the  warrant  of  attorney,  or  other- 
wise a  memorandum  must  be  therein  made,  containing  the 
substance  of  such  defeasance.  See  3  Taunt.  465.  The  sti- 
pulations of  the  defeazance  must  be  strictly  observed  by  both 
parties.  It  sometimes  contains  an  agreement  that  no  scire 
facias  shall  be  necessary  to  revive  the  judgments  obtained 
upon  it,  which  is  binding  on  the  defendant.    2  B.  $  C.  242. 

A  judgment  confessed  upon  terms,  being  in  effect  condi- 
tional, the  court  will  see  the  terms  performed :  but  where  a 
judgment  is  acknowledged  absolutely,  and  a  subsequent  agree- 
ment is  made,  this  does  not  affect  the  judgment,  and  the  court 
will  take  no  notice  of  it.    7  Mod.  400. 

If  a  warrant  of  attorney  to  confess  a  judgment  is  given 
unconditionally,  or  without  delay  of  execution,  judgment  may 
be  signed,  and  execution  taken  out  upon  the  same  day  it  is 
given;  and  thus  a  debtor  may  give  one  creditor  a  preference 
to  another,  who  has  obtained  judgment  after  a  long  litigation. 
5  T.  R.  235. 

If  one  gives  a  warrant  of  attorney  to  confess  judgment,  and 
dies  before  it  is  confessed,  this  is  a  countermand  of  the  war- 
rant. 1  Ventr.  33  0.  And  the  death  is  in  general  a  revocation 
of  the  warrant.  Though  the  courts  have,  on  motion,  allowed 
judgment  to  be  entered  up.  Where  they  may  be  entered  after 
the  party's  death,  see  Annahj,  158.  But  the  rule  does  not  hold 
in  adversary  suits.    Ibid.  1 83. 

The  court  will  seldom  grant  leave  to  enter  up  judgment 
after  the  death  of  the  plainth%  particularly  where  the  applica- 
tion is  not  made  until  after  the  first  day  of  the  term  following 
the  death  ;  2  Sir.  71 8  :  S  T.  R,  257  ;  and  in  no  case  will  they 
allow  it  to  be  entered  up  after  the  decease  of  a  sole  defendant. 
2  Str.  1081 :  5  Ring.  1. 

However,  if  the  warrant  expressly  authorise  judgment  to  be 
entered  up  by  the  plaintiff's  representatives,  the  court  will 
allow  them  to  do  so.    Barnes,  44. 

If  a  feme  sole  gives  warrant  of  attorney  to  confess  judgment, 
and  marries  before  it  is  entered,  the  warrant  is  absolutely  coun- 
termanded ;  and  judgment  shall  not  be  entered  against  husband 
and  wife.    1  Salk.  399- 

But  in  several  subsequent  cases,  the  court  has  allowed  the 
judgment  to  be  entered  up  against  the  husband  and  wife. 
J  Show.  89:  2  CJiitty's  R,  117* 

Where  a  warrant  of  attorney  is  given  to  a  feme-sole,  her 
inarriage  is  no  revocation;  1  Salk.  117;  and  upon  application 


to  the  court,  founded  on  a  proper  affidavit;  3  Burr.  U69 : 
6  D.  R.  46;  they  will  allow  the  judgment  to  be  entered  up 
in  the  name  of  the  husband  and  wife.    7  Mod.  53. 

Judgment  may  be  entered  up  on  a  warrant  of  attorney  at 
the  time  therein  specified ;  and  if  it  be  given  to  secure  the 
payment  of  money,  the  plaintiff  need  not  delay  the  signing 
until  default  in  such  payment,  unless  it  be  so  stipulated. 
2  B.  #  B.  4G4:  S.  a  5  Moore,  307- 

If  a  warrant  be  to  enter  judgment  as  of  such  a  term,  or  any 
time  after,  the  attorney  may  enter  it  at  any  time  during  life ; 
but,  without  those  words,  the  judgment  must  be  entered  the 
term  expressed  in  the  warrant;  and,  if  no  term  be  mentioned, 
it  may  be  intended  the  ne  xt  term.  1  Mod.  1.  Or  it  has  been 
held  it  may  be  entered  within  a  year  after  the  date  of  it ;  and 
if  judgment  upon  a  warrant  of  attorney  be  not  entered  within 
the  year,  it  cannot  be  done  without  leave  of  the  court,  in  term 
time,  or  of  a  judge,  in  vacation,  on  application  founded  upon 
an  affidavit  made  of  the  party's  being  living,  and  the  debt  not 
satisfied.    2  JAIL  Abr.  118:2  Shoiv.  253  :  1  H.  B.  9** 

In  order  to  obtain  leave  to  enter  up  judgment  on  an  old 
warrant  of  attorney,  it  must  be  sworn  that  the  defendant  was 
alive  on  a  dav  in  full  term :  the  essoin  day  is  not  sufficient, 
4  M.  $  S.  174:  8  B.  $  C.  70S. 

By  r.  73.  //.  T.  2  W.  4.  "leave  to  enter  up  judgment  on  a 
warrant  of  attorney  above  one  and  under  10  years  old,  must 
be  obtained  by  a  motion  in  term,  or  by  order  of  a  judge  in 
vacation ;  and  if  10  years  old  or  more,  by  a  rule  to  shew 
cause/' 

By  rule  of  Michaelmas,  42  G.  3.  (2  East,  13(1)  no  judg- 
ment can  be  signed  upon  any  warrant  authorising  any  attorney 
to  confess  judgment  without  such  warrant  of  attorney  being 
delivered  to  and  filed  by  the  clerk  of  the  dockets,  who  is 
I  ordered  to  file  the  warrants  in  the  order  in  which  they  are 
received.    See  also  Tidd's  Pr, 

If  any  person,  having  acknowledged  or  suffered  a  judgment 
as  a  security  for  money,  afterwards,  on  borrowing  other  money 
of  another/ mortgage  his  lands,  &c,  without  giving  notice  of 
such  judgment,  unless  he  pay  it  off  in  six  months,  he  shall 
forfeit  his  equity  of  redemption,  &c.  SlaL  4  IV.  §  M.  c.  Ifi. 
See  tit.  Mortgage. 

As  to  docket  ting  of  judgments  signed  by  confession,  &c., 
see  4     5  JV.     M.  c.  20,  and  tit.  Execution,  IV7. 

On  judgments,  a  release  of  errors  is  usually  entered  into 
at  the  time  of  the  warrant  of  attorney  given,  or  judgment  had. 
And  in  case  of  several  judgments,  if  two  are  given  in  one  term, 
and  the  last  is  first  executed,  that  creditor  hath  the  best  title. 
Lakh.  53.  When  a  judgment  is  satisfied,  it  is  to  be  acknow- 
ledged on  record  by  attorney,  &c.  Acknowledging  a  judgment 
;  in  the  name  of  another,  who  is  not  privy  or  consenting  to  the 
same,  is  a  felony  by  the  1  W.  4.  c.  66.  §  11. 

As  to  how  far  an  execution  under  a  warrant  of  attorney  is 
available  in  case  of  the  defendant's  bankruptcy,  see  tit.  Execu- 
tion, IV. 

Judgments  in  Criminal  Cases.  Sec  Execution  (crhni- 
nal.)  When,  upon  a  capital  charge,  the  jury  have  brought 
in  their  verdict,  guilty,  in  the  presence  of  the  prisoner,  he 
is  either  immediately,  or  a  convenient  time  soon  after,  asked 
by  the  court,  if  he  has  any  thing  to  offer  why  judgment  should 
not  be  awarded  against  him.  And  in  case  the  defendant  be 
found  guilty  of  a  misdemeanor  (the  trial  of  which  may,  and 
does  usually,  happen  in  his  absence,  after  he  has  once  appeared), 
a  capias  is*  awarded  and  issued,  to  bring  him  in  to  receive  his 
judgment;  and,  if  he  absconds,  he  may  be  prosecuted  even  to 
outlawry.  But,  whenever  he  appears  in  person,  upon  either  a 
capital  or  inferior  conviction,  he  may,  at  this  period,  as  well  as 
at  his  arraignment,  offer  any  exceptions  to  the  indictment,  in 
arrest  or  stay  of  judgment;  as  for  want  of  sufficient  certainty 
in  setting  forth  cither  the  person,  the  time,  the  place,  or  the 
offence.  And,  if  the  objections  be  valid,  the  whole  proceedings 
shall  be  set  aside;  but  the  party  may  be  indicted  again. 
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4  Hep*  45.  None  of  the  statutes  of  jeofails,  for  amendment  of 
errors,  extended  to  indictments  or  proceedings  in  criminal 
cases;  and  therefore  a  defective  indictment  was  not  aided  by  a 
verdict  prior  to  the  7  0.  4.  c.  64,  as  defective  pleadings  in  civil 
cases  were. 

That  statute  {§  20.)  provides  that  no  judgment  upon  any 
indictment  or  information  for  any  felony  or  misdemeanor,  whe- 
ther after  verdict  or  outlawry,  or  by  confession,  default,  or 
otherwise,  shall  be  stayed  or  reversed  for  want  of  the  averment 
of  any  matter  unnecessary  to  be  proved,  nor  for  the  omission  of 
the  words  "  as  appears  by  the  record/'  or  of  the  words  "  with 
force  and  arms/'  or  of  the  words  <(  against  the  peace,"  nor  for 
the  insertion  of  the  words  "  against  the  form  of  the  statute,*' 
instead  of  the  words  "  against  the  form  of  the  statutes/1  or 
rice  versa  ;  nor  for  that  any  person  or  persons  mentioned  in 
the  indictment  or  information  is,  or  are,  designated  by  a  name 
of  office >  or  other  descriptive  appellation,  instead  of  his,  her,  or 
their,  proper  name  or  names;  nor  for  omitting  to  state  the 
time  at  which  the  offence  was  committed,  in  any  ease  where 
time  is  not  of  the  essence  of  the  offence;  nor  for  stating;  the 
time  imperfectly  ;  nor  for  stating  the  offence  to  have  been 
committed  on  a  day  subsequent  to  the  finding  of  the  indict- 
ment or  exhibiting  the  information,  or  on  an  impossible  day? 
or  on  a  day  that  never  happened ;  nor  for  want  of  a  proper  or 
perfect  venue,  where  the  court  shall  appear  by  the  indictment 
or  information  to  have  had  jurisdiction  over  the  offence. 

And  by  §  21 .  nojudgment  after  verdict,  upon  any  indictment 
or  information  for  any  felony  or  misdemeanor,  shall  be  stayed 
or  reversed  for  want  of  a  similiter ;  nor  by  reason  that  the  jury 
process  has  been  awarded  to  a  wrong  officer,  upon  an  insuffi- 
cient suggestion ;  nor  for  any  misnomer  or  misdescription  of 
the  returning  such  process,  or  of  any  of  the  jurors;  nor  because 
any  person  has  served  upon  the  jury  who  has  not  been  returned 
as  a  juror  by  the  sheriff  or  other  officer;  and  where  the  offence 
<  barged  has  been  created  by  any  statute,  subject  to  a  greater 
degree  of  punishment,  or  excluded  from  the  benefit  of  clergy 
by  any  statute,  the  indictment  or  information  shall,  after  ver- 
dict, be  held  sufficient  to  warrant  the  punishment  prescribed 
by  the  statute,  if  it  describe  the  offence  in  the  words  of  the 
statute* 

A  pardon  may  also  be  pleaded  in  arrest  of  judgment;  and  it 
has  the  same  advantage  when  pleaded  here,  as  when  pleaded 
upon  arraignment;  viz*  the  saving  the  attainder,  and  of  course 
the  corruption  of  blood,  which  nothing  can  restore  but  parlia- 
ment, when  a  pardon  is  not  pleaded  till  after  sentence-  And 
certainly,  upon  all  accounts,  when  a  man  hath  obtained  a  par- 
don, he  is  in  the  right  to  plead  it  as  soon  as  possible.  See  tit 
Pardon* 

Praying  the  benefit  of  clergy  might  also  formerly  be  ranked 
among  the  motions  in  arrest  of  judgment;  but  now,  by  the 
7  Una  8  G.  4.  c,  28.  §  (i.  the  benefit  of  clergy  is,  with  respect 
to  persons  convicted  of  felony,  abolished.  See  tit.  Clergy, 
Benefit  of. 

If  all  these  resources  fail,  the  court  must  pronounce  that 
judgment  which  the  law  hath  annexed  to  the  crime,  for  which 
reference  may  be  made  to  the  titles  of  the  several  offences  in 
this  Dictionary.  Of  these  some  are  capital,  which  extend  to 
the  life  of  the  offender,  and  consist  generally  of  being  hanged 
by  the  neck  till  dead ;  though,  in  very  atrocious  crimes,  other 
circumstances  of  terror,  pain,  or  disgrace,  are  superadded  in  the 
judgment,  as,  in  treasons  of  all  kinds,  being  drawn  or  dragged 
to  the  place  of  execution ;  in  high  treason,  affecting  the  king  s 
person  or  government,  the  head  being  severed  from  the  body, 
and  the  body  quartered  (see  tit.  Treason,  V.  3.) ;  and  in 
murder,  formerly,  a  public  dissection.  See  Execution  of  Crimi- 
nals* In  cases  of  any  treason  committed  by  a  female,  the 
judgment  at  common  law  was,  to  be  burned  alive.  But  now, 
by  stat.  SO  G.  3.  c.  48.  it  is  enacted,  (€  That  in  all  cases  of 
conviction  of  any  woman  for  high  treason,  the  judgment  shall 
be,  that  she  shall  be  drawn  and  hanged,  and  not  burned." 
Indeed,  the  humanity  of  the  English  nation  ever  authorised, 


by  a  tacit  consent,  an  almost  general  mitigation  of  such  part 
of  these  j  udgments  as  savoured  of  torture  or  cruelty  ;  a  sledge 
or  hurdle  being  usually  allowed  to  such  traitors  as  are  con- 
demned to  he  drawn  ;  and  there  having  been  very  few  instances 
(and  those  accidental,  or  by  negligence)  of  any  persons  being 
embowel  led  (while  that  remained  part  of  the  judgment  for 
high  treason),  till  previously  deprived  of  sensation  by  stran- 
gling. 

Previous  to  the  4  G.  4,  c.  48.  judgment  of  death  was  always 
obliged  to  be  given  for  all  capital  offences,  even  when  there 
was  no  intention  of  putting  the  sentence  in  execution  ;  but  by 
that  statute,  in  all  felonies  except  murder,  when  the  court  shall 
think  the  offender  a  proper  subject  for  the  royal  mercy,  it  may 
abstain  from  pronouncing,  and,  instead,  order  judgment  of 
death  to  be  recorded  in  the  usual  form,  which  judgment  (by 
§  2.)  is  to  have  the  same  effect  as  if  pronounced  and  the  party 
reprieved. 

Some  punishments  consist  in  exile  or  banishment,  by  abjura- 
tion of  the  realm,  or  transportation,  others  in  loss  of  liberty,  by 
perpetual  or  temporary  imprisonment.  Some  extend  to  confis- 
cation, by  forfeiture  of  lands,  or  moveables,  or  both,  or  of  the 
profits  of  lands  for  life;  others  induce  a  disability  of  holding 
offices  or  employments,  being  heirs,  executors,  and  the  like. 
Some,  though  rarely,  occasioned  formerly  a  mutilation  or  dis- 
membering, by  cutting  off  the  hand  or  ears;  others  fixed  a 
lasting  stigma  on  the  offender,  by  slitting  the  nostrils,  or 
in  the  hand  or  <heek  :  [.mt  most  of  these  are  now 

abolished. 

Some  arc  merely  pecuniary,  by  stated  or  discretionary  fines ; 
and,  lastly,  there  are  others  that  consist  principally  in  their 
ignominy,  though  most  of  them  arc  mixed  with  some  degree 
of  corporal  pain ;  and  these  are  inflicted  chiefly  for  such  crimes 
as  either  arise  from  indigence,  or  render  even  opulence  dis- 
graceful, such  as  whipping  Qnow  abolished  as  to  female 
offenders],  hard  labour  in  the  house  of  correction,  or  otherwise, 
the  pillory  [now  inflicted  only  in  cases  of  perjury],  the  stocks, 
and  the  ducking-stool.  Disgusting  as  this  catalogue  may 
seem,  it  will  afford  pleasure  to  the  English  reader,  and  do 
honour  to  the  English  law,  to  compare  it  with  that  shocking 
apparatus  of  death  and  torment,  to  be  met  with  in  the  criminal 
codes  of  almost  every  other  nation  in  Europe.  And  it  is, 
moreover,  one  of  the  glories  of  our  English  law,  that  the 
species,  though  not  always  the  quantity  or  degree,  of  punish- 
ment, is  ascertained  for  every  offence ;  and  that  it  is  not  left 
in  the  breast  of  any  judge,  nor  even  of  a  jury,  to  alter  that 
judgment  which  the  law  has  beforehand  ordained  for  every 
subject  alike,  without  respect  of  persons.  For,  if  judgments 
were  to  be  the  private  opinions  of  the  judge,  men  would  then 
he  slaves  to  their  magistrates,  and  would  live  in  society,  with- 
out knowing  exactly  the  conditions  and  obligations  which  it 
lays  them  under.  And  besides,  as  this  prevents  oppression  on 
the  one  hand,  so,  on  the  other,  it  stifles  all  hopes  of  impunity 
or  mitigation,  with  which  an  offender  might  flatter  himself,  if 
his  punishment  depended  on  the  humour  or  discretion  of  the 
court.  Whereas,  where  an  established  penalty  is  annexed  to 
crimes,  the  criminal  may  read  their  certain  consequence  in 
that  law,  which  ought  to  be  the  unvaried  rule,  as  it  is  the 
inflexible  judge,  of  bis  actions.    4  Comm.  375,  fyc* 

The  discretionary  length  of  imprisonment,  which  our  courts 
are  enabled  to  impose,  may  seem  an  exception  to  this  rule. 
But  the  general  nature  of  the  punishment,  viz*  by  fine  and 
imprisonment,  in  these  cases,  is  fixed  and  determinate;  though 
the  duration  and  quantity  of  each  must  frequently  vary,  from 
the  aggravation  or  otherwise,  of  the  offence,  the  quality  and 
condition  of  the  parties,  and  from  innumerable  other  circum- 
stances. The  quantum)  in  particular,  of  pecuniary  fines,  nei- 
ther can,  nor  ought  to  be,  ascertained  by  any  invariable  law. 
The  value  of  money  itself  changes  from  a  thousand  causes ; 
and,  at  all  events,  what  is  ruin  to  one  man's  fortune  may  be  a 
matter  of  indifference  to  another's.  Our  statute  law  has  not, 
therefore,  often  ascertained  the  quantity  of  fmes,  nor  the  com- 
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mon  law  ever;  it  directing  such  an  offence  to  be  punished  by 
fine  in  general,  without  specifying  the  certain  sum;  which  is 
fully  sufficient,  when  we  consider  that,  however  unlimited  the 
power  of  the  court  may  seem,  it  is  far  from  being  wholly 
arbitrary;  but  its  discretion  is  regulated  by  law.  4  Comm.  378. 
See  tit.  Fines  for  Offences. 

No  man  can  be  attainted  of  treason  or  felony,  but  on  judg- 
ment by  express  sentence,,  or  by  outlawry,  or  abjuration, 
g  Hawk.  P.  C.  c.  48.  §  25,  And  a  person  shall  not  have  two 
judgments  for  one  offence;  for  in  outlawry,  which  is  a  judg- 
ment, execution  shall  be  awarded  against  the  offender,  but  no 
sentence  pronounced.  Finch,  389.  467.  But  one  convicted 
of  a  scandalous  libel,  had  judgment  to  pay  a  fine,  and  to  go  to 
all  the  courts  in  Westminster- Hall,  with  a  paper  in  his  hat 
signifying  his  crime;  and  on  bis  behaving  impudently,  his 
punishment  was  increased.  1  Salk.  4-01.  No  judgment  or 
punishment  can  be  inflicted  unknown  to  OUT  laws,  but  only  by 
act  of  parliament.  Dalis.  20,  And  the  law  makes  no  dis- 
tinction, in  fixed  and  stated  judgments,  between  a  peer  and  a 
commoner,  or  between  a  common  and  ordinary  case,  and  one 
extraordinary.    2  Hatvk.  P.  C.  c.  48.  §  2. 

Judgment  cannot  be  given  for  a  corporal  punishment  in  the 
absence  of  the  party.  1  Sulk,  400.  Though  persons  may 
have  judgment  to  be  fined  in  their  absence,  having  a  clerk  in 
court  to  undertake  for  the  fine.  1  Saik.  56.  See  Wilkes's 
Ca.  Bro.  P.  C.  But,  to  mitigate  a  fine,  he  must  appear  in 
person.    2  Hawk.  c.  48.  §  17:  3  SalL  33:  4  B.     C.  329. 

By  the  11  G-  4.  and  1  W.  4.  c.  70.  §  9.  upon  all  trials  for 
felonies  or  misdemeanors  upon  any  record  of  the  King's  Bench, 
judgment  may  be  pronounced  during  the  sittings  or  assizes  by 
the  judge  before  whom  the  verdict  was  taken,  as  well  upon 
the  person  who  shall  have  suffered  judgment  by  default  or 
confession  upon  the  same  record,  as  upon  those  who  shall  be 
tried  and  convicted,  whether  such  persons  shall  be  present  or 
not,  except  only  in  cases  of  information  filed  by  leave  of  the 
King's  Bench,  or  in  cases  of  information  filed  by  the  attorney- 
general,  where  he  prays  that  the  judgment  may  be  postponed; 
and  the  judgment  so  pronounced  shall  be  indorsed  on  the  nisi 
prtus  record,  and  afterwards  entered  upon  the  record  of  the 
court,  unless  the  court  shall,  within  six  days  after  the  com- 
mencement of  the  ensuing  term,  grant  a  rule  to  shew  cause 
why  a  new  trial  should  not  be  had,  or  the  judgment  amended; 
and  such  judge  may  either  order  an  immediate  commitment  in 
execution,  or  may  respite  the  execution  until  the  sixth  day  of 
the  next  term. 

Judgment,  or  Trial  by  the  Holy  Cross.  A  trial  in 
ecclesiastical  cases,  anciently  in  use  among  the  Saxons.  Cress. 
Church  Hist,  Q6Q.    See  Ordeal. 

JUDICATORES  TERRA  RUM.  Persons  in  the  county 
palatine  of  Chester,  who,  on  a  writ  of  error  of  Chancery,  are 
to  consider  of  the  judgment  given  there,  and  reform  it ;  and  if 
they  do  not,  and  it  be  found  erroneous,  they  forfeit  100?.  to  the 
king  bv  the  custom.    Dyer,  348:  Jenk.  Cent,  J  I. 

JUDICES  FISCALES.  So  Polidore  Virgil  calls  Empson 
and  Dudley,  who  were  employed  by  Hen.  VII.  for  taking  the 
benefit  of  penal  statutes,  and  were  put  to  death  by  Hen.  VIII. 
See  Lord  Herb.  II.  H.fbl.  5,  6. 

JUDICIAL  ACTS.  Numerous  statutes,  giving  summary 
powers  to  justices  of  the  peace,  and  that  certain  acts  shall 
only  be  valid  if  done  by  two  magistrates.  In  such  case  a  dis- 
tinction is  made  between  what  is  only  a  ministerial  and  what  is 
a  judicial  act.  In  the  former  case,  it  is  not  requisite  that  the 
two  magistrates  should  be  together  at  the  time  of  doing  the 
act :  in  the  latter  case  they  must. 

JUDICIAL  Decisions,  Opinions,  or  Determinations, 
are  the  sentiments  of  the  judges  delivered  in  a  cause  in  court 
before  them,  and  which  form  the  decree  or  judgment  of  the 
court  See  Hales  Hist.  Com.  Lam,  68,  6<J.  cites  Plmvden, 
122—130.  140.  &c. 

An  extra-judicial  opinion,  given  in  or  out  of  court,  is  no 
more  than  the  prolatum  or  saying  of  him  who  gives  it,  nor  can 
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be  taken  for  his  opinion,  unless  every  thing  spoken  at  pleasure 
must  pass  as  the  speaker's  opinion,    Vaugk.  382 . 

So  an  opinion  given  in  court,  if  not  necessary  to  the  judg- 
ment given  of  record,  but  that  it  might  have  been  as  well 
given,  if  no  such,  or  a  contrary  opinion,  had  been  broached, 
is  no  judicial  opinion,  nor  more  than  a  gratis  dictum,  But  an 
opinion,  though  erroneous,  concluding  to  the  judgment,  is  a 
judicial  opinion,  because  delivered  under  the  sanction  of  the 
judge's  oath  upon  deliberation,  which  assures  that  it  is,  or  was, 
when  delivered,  the  opinion  of  the  deliverer*    Vaugk.  382. 

The  judges  are  not  obliged  to  give  their  opinion  to  the  House 
of  Lords  on  an  extra-judicial  question,  where  no  bill  is  depend- 
ing.   See  2  Swanst.  508.  ft.  (d.)    Also  tit  Judges. 

JUDICIAL  POWER.    See  tit.  Judges. 

JUDICIAL  P ROC E D URE.    See  tit.  Practice. 

JUDICIAL  WRITS.  The  capias,  and  all  other  subse- 
quent to  the  original  writ,  not  issuing  out  of  Chancery,  but 
from  the  court  into  which  the  original  was  returnable,  and 
being  grounded  on  what  has  passed  in  that  court  in  consequence 
of  the  sheriff's  return,  were  called  judicial,  not  original,  writs; 
they  issued  under  the  private  seal  of  that  court,  and  not  under 
the  great  seal  of  England,  and  were  tested,  not  in  the  king's 
name,  but  in  that  of  the  chief  justice  only.    3  Comm.  282. 

Now,  by  the  Uniformity  of  Process  Act  (2  W.  4.  c.  39.  §  31.) 
the  only  process  for  commencing  personal  actions,  in  the  courts 
of  law  at  Westminster,  are  the  writs  of  summons,  capias,  and 
detainer  thereby  given,  all  of  which  issue  out  of  the  court 
where  the  action  is  brought.    See  tits.  Capias,  Process,  Writ. 

JUDICIUM  DEI.  The  judgment  of  God  ;  so  our  ances- 
tors called  those,  now  prohibited,  trials  of  ordeal,  and  its 
several  kinds,    Legis  Edw.  Conf.  c.  16. 

See  Spelmuns  Glossary  on  this  word,  and  Dr.  Brady  in  his 
Glossary,  at  the  end  of  his  Introd.  to  Eng.  And  this  Diet, 
tit.  Ordeal. 

JUDICIUM  PARtUM.    See  Jury, 

JUG.    A  watery  place.  Domesday. 

JUGGLERS.    See  Vagrants. 

JUGULATOR.  A  cut-throat,  or  murderer.  Thorn.  Wal- 
singham,  p.  343, 

JUGUM  TERRiE.  A  yoke  of  land,  in  Domesday,  contains 
half  a  plow-land.  So  also  1  InsLfol.  5.  a.  So  in  Domesday  t 
Unum  jugum  de  ora,  el  umtm  jugum  de  herce  ;  i.  e.  the  rent  of 
a  yoke  of  land,  and  another  yoke  of  land  to  plough.  Gale,  7G0. 

JUNCARE.  To  sttew  rushes,  as  was  of  old  the  custom, 
for  accommodating  the  parochial  church,  and  the  very  bed- 
chamber of  princes,    Pat.  14  Ed.  1, 

JUNCARIA,  or  JO  NX  ARIA,  from  juncus,  the  Latin 
word  for  a  rush,]  A  soil  or  place  where  rushes  grow.  Co.  Lit. 
foL  5  :  Pat.  6  Ed.  3.  p.l.m.  25. 

JUNCTUM,  JUNCTA.  A  measure  of  salt.  2  Mon.  Ang.p.QQ. 

JURA  REGALIA.    See  tit.  Kittg,  Regalia. 

JURATORY  CAUTION.  A  proceeding  in  Scotch  law. 
See  Bell's  Scotch  Law  Diet. 

JURATS,  jurati^]  Officers  in  nature  of  aldermen,  sworn 
for  the  government  of  many  corporations.  As  Romney  Marsh 
is  incorporate  of  one  bailiff,  twenty-four  jurats,  and  the  com- 
monalty thereof;  by  Chart.  1  Ed.  4.  And  we  read  of  the 
mayor  "and  jurats  of  Maidstone,  Rye,  Winchelsea,  &c.  Also 
Jersey  hath  a  bailiff,  and  twelve  jurats,  or  sworn  assistants, 
to  govern  that  island.  See 2  and  S  Ed.  6.  c.  30  :  13  Ed,  I.e.  26. 

JURIED  I  VINO  Right  to  the  throne.    See  tit.  King. 

JURE-DIVINO  Right  to  tithes.    See  tit.  Tithes. 

JURIDICAL  DAYS,  dies  juridici.~]  Days  in  court  on 
which  the  law  was  administered.    See  Day. « 

JURISDICTION,  jurisdiction  An  authority  or  power, 
which  a  man  hath  to  do  justice  in  causes  of  complaint  brought 
before  him ;  of  which  there  are  two  kinds ;  the  one  which  a 
person  hath  by  reason  of  his  fee,  and  by  virtue  thereof  doth 
right  in  all  plaints  concerning  the  lands  within  his  see ;  the 
other  is  a  jurisdiction  given  by  the  prince  to  a  bailiff,  as  divided 
bv  the  Normans ;  and  bv  him  whom  they  called  a  bailiff  we 
5q 
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may  understand  all  who  have  commission  from  the  king  to 
give  judgment  in  any  cause.  Custom.  Normand.  cap.  %  The 
courts  and  judges  at  Westminster  have  jurisdiction  all  over 
England ;  and  are  not  restrained  to  any  county  or  place  ;  but 
all  other  courts  are  confined  to  their  particular  jurisdictions, 
which,  if  they  exceed,  whatever  they  do  is  erroneous.  2  Lil. 
Abr.  120, 

Where  a  party  is  convicted  by  an  inferior  court  or  judges, 
who  exceed  their  jurisdiction,  the  conviction,  and  all  the  pro- 
ceedings, may  be  removed  into  the  Court  of  King's  Bench  by 
certiorari ,  in  order  that  they  may  be  quashed.  See  tit  Or- 
t  tor  art* 

And  where  a  party  is  in  prison  under  the  sentence  of  an 
inferior  jurisdiction  which  has  exceeded  its  authority,  his 
remedy  is  to  apply  for  a  habeas  corpus.  See  tit.  Habeas 
Corpus* 

A  court  shall  not  be  presumed  to  have  a  jurisdiction  where 
it  doth  not  appear  to  have  one.  2  Hawk.  c>  10*  If  an  action 
is  brought  in  a  corporate  town,  and  the  plaint  sheweth  not  that 
the  matter  arises  infra  jurisdiciionem  of  the  court,  it  will  be 
wrong,  though  the' town  be  in  the  margin;  but  the  county 
serves  in  the  margin  for  the  superior  courts,  Jenk.  Cent.  322. 
The  declaration  in  a  base  court  must  allege,  that  the  goods 
were  sold  and  delivered  within  the  jurisdiction  thereof,  as  well 
as  that  the  defendant  promised  within  it.    1  JVifs.  par.  2.  p.  1  5* 

Where  a  court  is  established  for  the  public  benefit,  its  juris- 
diction is  not  lost  by  even  50  years  non-user.  5  B.  and  A.  ()9 1  i 
lb.  6*92. 

After  a  verdict  for  the  plaintiff  in  C.  B.  for  less  than  40s. 
the  defendant  may  enter  a  suggestion  on  the  roll,  that  he 
resided  in  Middlesex,  which,  if  true,  the  Court  of  C.  B.  hath  no 
jurisdiction  by  stat.  22  G.  c.  SB.  See  tits.  County  Courts, 
Courts  of  Conscience* 

Where  commissioners  or  inferior  jurisdictions,  whose  powers 
are  limited,  assume  a  jurisdiction  they  have  not,  the  law  gives 
an  action  against  them.    2  Wils.  382. 

Although  a  case  be  debated  and  have  judgment  in  the 
Spiritual  Courts,  yet  the  King's  Courts  may  afterwards  discuss 
the  same  matter.  *  Artie.  Cleri.  stat  9       2.  c.  6. 

In  some  causes,  the  Spiritual  and  Temporal  Courts  have  a 
concurrent  jurisdiction.  See  tit.  Prohibition  :  further  on  this 
subject,  tits.  Abatement,  Cognizance,  Courts  >  Kings  Bench, 
Venue. 

JURIS  UTRUM.  A  writ  which  lies  for  the  parson  of  a 
church,  whose  predecessor  hath  alienated  the  lands  and  tene- 
ments thereof.  F.  N.  B.  48.  When  a  clerk  is  in  full  pos- 
session of  the  benefice,  the  law  gives  him  the  same  possessory 
remedies  to  recover  his  glebe,  his  rents,  his  tithes,  and  other 
ecclesiastical  dues,  by  writ  of  entry,  assize,  ejectment,  debt,  or 
trespass  (as  the  case  may  happen),  which  it  furnishes  to  the 
owners  of  lay  property.  Vet  he  shall  not  have  a  writ  of  right, 
nor  such  other  similar  writs  as  are  grounded  upon  the  mere 
tight ;  because  he  hath  not  in  him  the  entire  fee  and  right 
(F.  Ni  B.  49.);  but  he  is  entitled  to  a  special  remedy,  called  a 
writ  of  juris  utrum,  which  is  sometimes  styled  the  parsons  writ 
of  right  (Booth,  221.),  being  the  highest  writ  which  he  can 
have.  F.  N.  B.  48.  This  lies  for  a  parson  and  a  prebendary 
at  common  law,  and  for  a  vicar  by  stat.  14  Ed.  3.  st.  1.  c.  17. 
and  is  in  the  nature  of  an  assize,  to  inquire  whether  the  tene- 
ments in  question  are  frank- almoign,  belonging  to  the  church 
of  the  demandant,  or  else  lay- fee  of  the  tenant.  Registr.  32. 
And  thereby,  the  demandant  may  recover  lands  and  tenements 
belonging  to  the  church,  which  were  aliened  by  the  prede- 
cessor, or' of  which  he  was  disseissed,  or  which  were  recovered 
against  him  by  verdict,  confession,  or  default,  without  praying 
in  aid  of  the  patron  and  ordinary,  or  on  which  any  person  has 
intruded  since  the  predecessor's  death.  F.  N.  B.  48,  49-  But 
since  the  restraining  statute  of  13  Eliz.  c  10.  whereby  the 
alienation  of  the  predecessor,  or  a  recovery  suffered  by  him  of 
the  lands  of  the  church,  is  declared  to  be  absolutely  void, 
this  remedy  is  of  very  little  use,  unless  where  the  parson  him- 


self has  been  deforced  for  more  than  twenty  years.  Booth,  221. 
I  For  the  successor,  at  any  competent  time  after  his  accession 
to  the  benefice,  may  enter  or  bring  an  ejectment.    3  Comm. 

I  252,  Q53. 

A  vicar  shall  have  a  juris  uirum  against  a  person  for  the 
glebe  of  his  vicarage,  which  is  part  of  the  same  church;  and 
the  plaintiff  ought  to  be  named  parson  or  vicar,  or  such  name 
in  right  of  which  he  bringeth  his  action.    New  Nat.  Br,  111. 

By  the  3  and  4  W.  4.  c.  27-  $  8&  the  above  writ  is  abolished 
after  the  3 1st  of  December,  1854. 

J  URN  ALE,  from  jour,  or  journecy  Fr.  a  day.]  The  jour- 
nal or  diary  of  accounts  in  a  religious  house.  Paroch.  Anita, 
p.  571.  Cornell. 

JURNEDUM.   A  journey,  or  one  day's  travelling.  Cowell 
JUROR,  juratory    One  of  those  persons  who  are  sworn 
on  a  jury.   See  tit.  Jury. 

JURY  ;  jurata  :  from  L&t.jurare,  to  swear. 
A  certain  number  of  men  sworn  to  inquire  of,  and  try,  a 
matter  of  fact,  and  declare  the  truth,  upon  such  evidence  as 
shall  be  delivered  them  in  a  cause ;  and  they  are  sworn  judges 
upon  evidence  in  matters  of  fact. 

The  privilege  of  trial  by  jury  is  of  great  antiquity  in  this 
kingdom;  some  writers  will  have  it  that  juries  were  in  use 
among  the  Britons :  but  it  is  more  probable  that  this  trial  was 
introduced  by  the  Saxons,  yet  some  say  that  we  had  our  trials 
by  jury  from  the  Greeks;  the  first  trial  by  a  jury  of  twelve 
being  in  Greece.  By  the  laws  of  King  Ethelred,  it  is  apparent 
that  juries  were  in  use  many  years  before  the  Conquest  ;  and 
they  are,  as  it  were,  incorporated  with  our  constitution,  being 
the  most  valuable  part  of  it.    Wilk.  LI.  AngL  Sax.  11 7. 

The  truth  seems  to  be,  that  this  tribunal  was  universally 
established  among  all  the  northern  nations,  and  so  interwoven 
in  their  very  constitution,  that  the  earliest  accounts  of  the  one 
gives  us  also  some  traces  of  the  other.  Its  establishment, 
however,  and  use  in  this  island,  of  what  date  soever  it  be, 
though  for  a  time  greatly  impaired  and  shaken  by  the  intro^ 
duction  of  the  Norman  trial  by  battel,  was  always  so  highly 
esteemed  and  valued  by  the  people,  that  no  conquest,  no  change 
of  government,  could  ever  prevail  to  abolish  it.  In  Magna 
Charta  it  is  more  than  once  insisted  on  as  the  principal 
bulwark  of  our  liberties;  but  especially  by  chapter  29,  that  no 
freeman  shall  be  hurt  in  either  his  person  or  property ;  "  nisi 
1  per  legale  judicium  parhtm  suorum,  vel  per  legem  terra?"  And 
it  was  ever  esteemed,  in  all  countries,  a  privilege  of  the  highest 
.  and  most  beneficial  nature. 

This  mode  of  trial  was  not  extended  to  Scotland  in  civil  cases, 
until  verv  lately.    See  tit.  Scotland \  Session  Court  of.  Stat. 
j  1  W.  4.  c.  69. 

Trials  by  jury  in  civil  causes  are  of  two  kinds;  extraordi- 
nary, and  ordinary.  The  extraordinary  shall  be  only  briefly 
hinted  at.  The  first  species  of  extraordinary  trial  by  jury  is  that 
of  the  grand  assise,  which  was  instituted  by  King  Henry  VII. 
in  parliament,  by  way  of  alternative  offered  to  the  choice  of 
!  the  tenant  or  defendant  in  a  writ  of  right,  instead  of  the  bar- 
barous and  unchristian  custom  of  duelling.  For  this  purpose 
j  a  writ  de  magna  assisa  eligendd  is  directed  to  the  sheriff,  to 
j  return  four  knights,  who  are  to  elect  and  choose  twelve  others 
to  be  joined  with  them,  in  the  manner  mentioned  by  Glamille 
(I.  2.  c,  II.  21);  who,  having  probably  advised  the  measure 
himself,  is  more  than  usually  copious  in  describing  it :  and 
these  all  together  form  the  grand  assise,  or  great  jury,  which 
;  is  to  try  the  matter  of  right,  and  must  now  consist  of  sixteen 
jurors.  F.  N.  B.  4:  Finch.  L.  412  :  1  Leon.  303.  It  seems 
not,  however,  to  be  ascertained,  that  any  specific  number  above 
twelve  is  absolutely  necessary  to  constitute  the  grand  assise ; 
but  it  is  the  usual  course  to  swear  upon  it  the  four  knights, 
and  twelve  others.  Fin.  Ab*  tit.  7*rial,  X.  e.  See  the  pro- 
ceedings upon  a  writ  of  right  before  the  sixteen  recognitors 
of  the  grand  assise,  in  2  Wits  5  %.  The  trial  by  grand  assise  has 
been  rarely  resorted  to  of  late  years,  and  will  shortly  be 
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abolished,  by  virtue  of  the  provisions  of  3  and  4  W*  4.  c.  27. 
See  further  tit.  Wrii  of  Right. 

Formerly  another  species  of  extraordinary  juries  was,  the 
jury  to  try  an  attaint  ;  which  was  a  process  commenced  against 
a  former  jury  for  bringing  a  false  verdict.  It  is  sufficient  here 
to  observe  that  this  jury  was  to  consist  of  twenty- four  of  the 
best  men  in  the  county,  wTho  were  called  the  grand  jury  in 
at  tain  t,  to  distinguish  them  from  the  first  or  petit  jury  ;  and 
these  were  to  hear  and  try  the  goodness  of  the  former  verdict. 
This  writ  of  attaint  was  abolished  by  the  6  G.  4.  c.  50.  §  fjO. 
See  tit.  Attaint. 

With  regard  to  the  ordinary  trial  by  jury,  it  may  be  con- 
sidered, according  to  the  following  divisions ;  iirst,  premising 
that  these  juries  are  not  only  used  in  the  circuits  of  the  judges, 
but  in  other  courts  and  matters ;  as,  if  a  coroner  inquire  how  a 
person  tilled  came  by  his  death,  he  doth  it  by  jury  ;  and  the 
justices  of  peace  in  their  quarter-sessions,  the  sheriff  in  his 
county  court,  the  steward  of  a  court-leet  or  court-baron,  &cv  if 
they  inquire  of  any  office  or  decide  any  cause  between  party 
and  party,  they  do  it  in  like  manner-    Lamb.  Eiren.  384. 

I.  Of  the  Summoning ,  Qualifications,  and  Challenging  of 

Jurors  in  civil  Cases. 
II.  Of  the  Verdict  of  a  Jury  in  civil  Cases  ;  and  see  tit. 
Verdict. 

III.  1.  Of  Juries  in  criminal  Cases;  and  2.  How  Jar  they 

are  Judges  of  haw,  as  well  as  Fact. 

IV.  Of  the  Indemnity  and  Punishment  of  Jurors, 

I,  When  an  issue  is  joined  between  the  parties  in  a  suit,  by 
these  words,  "  and  this  the  said  A,  prays  may  be  inquired  of 
by  the  country,"  or,  "  and  of  this  he  puts  himself  upon  the 
country,  and  the  said  B.  does  the  like,"  the  court  awards  a 
writ  of  venire  facias  upon  the  roll  or  record,  commanding  the 
sheriff,  that  he  cause  to  come  here,  on  such  a  day,  twelve  free 
and  lawful  men  (liberos  et  legates  homines)  of  the  body  of  his 
county,  by  whom  the  truth  of  the  matter  may  be  better  known, 
and  who  are  neither  of  kin  to  the  aforesaid  A.,  nor  the  aforesaid 
B.,  to  recognise  the  truth  of  the  issue  between  the  said  parties." 
And  such  writ  is  accordingly  issued  to  the  sheriff. 

Thus  the  cause  stands  ready  for  a  trial  at  the  bar  of  the 
court  itself :  for  all  trials  were  there  anciently  had,  in  actions 
which  wTere  there  first  commenced  ;  which  then  never  hap- 
pened but  in  matters  of  weight  and  consequence;  all  trifling 
suits  being  ended  in  the  court-baron,  hundred,  or  county  courts ; 
and  indeed  all  causes  of  great  importance  or  difficulty  are  still 
frequently  retained  upon  motion,  to  be  tried  at  the  bar  in  the 
superior  courts.  (See  tit.  Trial.)  But  when  the  usage  began, 
to  bring  actions  of  any  trifling  nature  in  the  courts  of  West- 
minster-hall, it  was  found  to  be  an  intolerable  burthen  to 
compel  the  parties,  witnesses,  and  jurors,  to  come  from  West- 
morland, perhaps,  or  Cornwall,  to  try  an  action  of  assault  at 
Westminster,  A  practice,  therefore,  very  early  obtained,  of 
continuing  the  cause  from  term  to  term  in  the  court  above, 
provided  the  justices  in  eyre  did  not  previously  conic  into 
the  county  where  the  cause  of  action  arose  ;  and  if  it  appeared 
that  they  arrived  there  within  that  interval,  then  the  cause 
was  removed  from  the  jurisdiction  of  the  justices  in  West- 
minster to  that  of  the  justices  in  eyre.  Bract*  L  3.  if,  I, 
c.  11.  §  8.  Afterwards,  when  the  justices  in  eyre  were  super- 
seded by  the  modern  justices  of  assise  (who  came  twice  or 
thrice  in  the  year  into  several  counties,  ad  capiendas  assisas, 
to  take  or  try  writs  of  assise,  of  mort  d 'ancestor,  novel  dis- 
seisin, nuisance,  and  the  like),  a  power  was  superadded  by 
slat,  Weslm.  2.  13  Ed.  h  c.  30.  to  these  justices  of  assise  to  try 
common  issues  in  trespass,  and  other  Jess  important  suits,  with 
directions  to  return  them  (when  tried)  into  the  court  above  ; 
where  alone  the  judgment  should  be  given.  And  as  only  the 
trial,  and  not  the  determination  of  the  cause,  was  now  intended 
to  be  had  in  the  court  below,  therefore  the  clause  of  nisi  prius 


was  left  out  of  the  conditional  continuances  before-mentioned, 
and  was  directed  by  the  statute  to  be  inserted  in  the  writs  of 
venire  facias:  "  that  is,  that  the  sheriff  should  cause  the  jurors 
to  come  to  Westminster  (or  wherever  the  king's  court  should 
be  held),  on  such  a  day  in  Easter  and  Michaelmas  terms;  nisi 
prius,  unless  before  that  day  the  justices  assigned  to  take  assises 
shall  come  into  his  said  county."  By  virtue  of  which  the 
sheriff  returned  his  jurors  to  the  court  of  the  justices  of  assise 
which  was  sure  to  be  held  in  the  vacation  before  Easter  and 
Michaelmas  terms,  and  there  the  trial  was  had.  See  tit. 
Justices  of  Assise. 

An  inconvenience  attended  this  provision  :  principally  because 
as  the  sheriff  made  no  return  of  the  jury  to  the  court  at  West- 
minster, the  parties  were  ignorant  who  they  were  till  they 
came  upon  the  trial,  and  therefore  were  not  ready  with  their 
challenges  or  exceptions.  For  this  reason,  by  stat.  42  Ed.  3. 
c\  II.  the  method  of  trials  by  ?iisi  prius  was  altered ;  and  it 
was  enacted  that  no  inquests  (except  of  assise  and  gaol-deli  very) 
should  be  taken  by  writ  of  nisi  prius  till  after  the  sheriff  hud 
returned  the  names  of  the  jurors  to  the  court  above.  So  that 
now  in  almost  every  civil  cause  the  clause  of  nisi  prius  is  left 
out  of  the  writ  of  venire  facias,  which  is  the  sheriffs  warrant 
to  warn  the  jury ;  and  is  inserted  in  another  part  of  the  pro- 
ceeding :  for  now  the  course  is,  to  make  the  sheriffs  venire 
returnable  on  the  last  return  of  the  same  term  wherein  issue  is 
joined,  viz.  Hilary  or  Trinity  terms;  which,  from  the  making 
up  of  the  issues  therein,  are  usually  called  issuable  terms.  And  he 
returns  the  names  of  the  jurors  in  9l  panel  (a  little  pane,  or  ob- 
long piece  of  parchment)  annexed  to  the  writ.  This  jury  is  not 
summoned,  and  therefore  not  appearing  at  the  day,  must  un- 
avoidably make  default ;  for  which  reason,  a  compulsive  process 
is  now  avoided  against  the  jurors,  called  in  the  Common  Pleas, 
a  writ  of  habeas  corpora  juratorum,  and  in  the  King's  Bench,  u 
distringas,  commanding  the  sheriff  to  have  their  bi>dies>  or  to 
distrain  them  by  their  lands  and  goods,  that  they  may  appear 
upon  the  day  appointed.  The  entry,  therefore,  on  the  roll  or 
record  is,  "  that  the  jury  is  respited,  through  the  defect  of  the 
jurors,  till  the  first  day  of  the  next  term,  then  to  appear  at 
Westminster ;  uidess  before  that  time,  viz.  on  Wednesday  the 
4th  of  March,  the  justices  of  our  lord  the  king,  appointed  to 
take  assises  in  that  county,  shall  have  come  to  Oxford  "  (that 
is,  to  the  place  assigned  for  holding  the  assise)  ;  and  thereupon 
the  writ  commands  the  sheriff  to  have  their  bodies  at  West- 
minster on  the  said  first  day  of  next  term,  or  before  the  said 
justices  of  assise,  if  before  that  time  they  come  to  Oxford;  viz. 
on  the  4th  of  March  aforesaid.  And  as  the  judges  are  sure  to 
come  and  open  the  circuit  commissions  on  the  day  mentioned 
in  the  writ,  the  sheriff  returns  and  summons  this  jury  to 
appear  at  the  assises,  and  there  the  trial  is  had  before  the 
justices  of  assise  and  nisi  prius:  among  whom  are  usually  twro 
of  the  judges  of  the  court  at  Westminster,  the  whole  kingdom 
being  divided  into  six  circuits  for  this  purpose.  (See  tits.  Assise, 
Circuits.)  Thus  it  may  be  observed,  that  the  trial  of  common 
issues,  at  nisi  prius,  which  was  in  its  original  only  a  collateral 
incident  to  the  original  business  of  the  justices  of  assise  is  now, 
by  the  various  revolutions  of  practice,  become  their  principal 
civil  employment;  hardly  any  thing  remaining  in  use  of  the 
real  assises  but  the  name. 

Although  the  regular  course  of  proceedings  in  summoning 
the  jury  is  as  above  described,  in  practice  the  venire  and  dis- 
tringas are  sued  out  at  the  same  time. 

If  the  sheriff  be  not  an  indifferent  person,  as  if  he  be  a  party 
in  the  suit,  or  be  either  related  by  blood  or  affinity  to  either 
of  the  parties,  he  is  not  then  trusted  to  return  the  jury ;  but 
the  venire  shall  be  directed  to  the  coroners,  who,  in  this,  as  in 
many  other  instances,  are  the  substitutes  of  the  sheriff,  to 
execute  process  when  he  is  deemed  an  improper  person.  If  any 
exception  lies  to  the  coroners,  the  venire  shall  be  directed  to 
two  clerks  of  the  court,  or  to  two  persons  of  the  county  named 
by  the  court  and  sworn.  And  these  two,  wTho  are  called 
elisors,  or  electors,  shall  indifferently  name  the  jury,  and  their 
5  g2 
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return  is  final  ;  no  challenge  being  allowed  to  their  array.  1 
Fortesc.  de  JM  <\  25 :  Co.  Lit.  158.    See  3  Comm.  c.  23. 

When  a  cause  is  ready  for  trial,  the  jury  is  called  and  sworn. 
To  this  end  the  sheriff  returns  his  compulsive  process,  the  writ 
of  habeas  corpora,  or  distringas,  with  the  panel  jurors  annexed 
to  the  judge's  officer  in  court.  The  jurors  contained  in  the 
panel  are  either  special  or  common  jurors- 

Special  Juries  were  originally  introduced  in  trials  at  bar, 
when  the  causes  were  of  two  great  nicety  for  the  discussion  of 
ordinary  freeholders;  or  where  the  sheriff  was  suspected  of 
partiality,  though  not  upon  such  apparent  cause  as  to  warrant 
an  exception  to  him. 

No  mention  is  made  of  special  juries  in  the  oldest  book  of 
practice  (Powell's)  printed  in  1()28.  The  first  rule  of  court  is 
25  Car.  2 — "  That  upon  motion  and  affidavit,  that  the  cause  to 
be  tried  at  the  bar  is  of  very  great  consequence,  the  court  will, 
if  thev  see  cause,  make  a  rule  for  the  secondary  to  name  forty- 
eight  freeholders." 

The  6  G.  4*  c.  50.  §  30,  declares  it  lawful  for  the  judges  of 
the  supreme  court  at  Westminster,  &c,  on  motion  made  on 
behalf  of  the  king,  or  of  any  prosecutor,  plaintiff,  or  defendant, 
in  any  case  whatsoever,  whether  civil  or  criminal,  or  on  any 
penal  statute  (excepting  only  on  indictments  for  treason  or 
felony),  to  order  and  appoint  special  juries  to  be  struck  before 
the  proper  officer  of  each  respective  court,  for  the  trial  of  any 
issue  joined  in  any  of  the  said  cases  and  triable  by  a  jury,  in 
such  manner  as  the  said  courts  have  usually  ordered  the  same, 
and  that  every  jury  so  struck  shall  be  the  jury  returned  for 
the  trial  of  such  issue. 

By  §  31.  every  man  described  in  the  jurors'  book,  as  an 
esquire,  or  persons  of  higher  degree,  or  as  a  banker  or  merchant, 
is  qualified  and  liable  to  serve  on  special  juries,  and  his  name 
is  to  be  inserted  in  a  separate  list  to  be  subjoined  to  the  jurors' 
book,  such  list  to  be  called  "the  Special  Jurors5  List." 

By  §  32.  the  officer  of  the  court  is  to  appoint  the  time  and 
place  for  nominating  the  special  jury,  where  the  under- she  riff* 
or  his  agent  is  to  attend  with  the  special  jurors'  list.  The 
officer  is  to  draw  forty-eight  out  of  a  box,  any  of  which  may 
be  objected  to  by  the  parties  on  each  side,  by  showing  the 
officer  they  are  incapacitated;  and  a  list  of  forty-eight  names 
is  to  be  delivered  to  each  party  to  be  reduced  as  theretofore, 
namely,  bv  each  party  striking  off  twelve,  whereupon  the 
remaining  twenty-four  are  to  be  returned  upon  the  panel. 

A  common  jury  is  one  returned  by  the  sheriff  according  to 
the  directions  of  the  6  G.  4.  c.  50.  §  15.  of  §  26.  which  appoints 
that  the  sheriff  or  officer  shall  not  return  a  separate  panel  for 
every  separate  cause,  as  formerly,  but  one  and  the  same  panel 
for  every  cause  to  be  tried  at  the  same  assises,  containing  not 
less  than  forty -eight,  nor  more  than  seventy-two,  jurors:  and 
(§  2(1)  that  their  names  being  written  on  a  card,  shall  be  put 
into  a  box  or  glass ;  and  when  each  cause  is  called,  twelve  of 
these  persons,  whose  names  shall  be  first  drawn  out  of  the  box, 
shall  be  sworn  upon  the  jury,  unless  absent,  challenged,  or 
excused  \  or  unless  a  previous  view  of  the  messuages,  lands,  or 
place  in  question,  shall  have  been  thought  necessary  by  the 
court  ;  in  which  case  it  is  provided,  by  §  23.  of  the  same 
art  ,  that  six  or  more  of  the  jurors  returned,  to  he  agreed  on  by 
the  parties,  or  named  by  a  judge,  or  other  proper  officer  of  the 
court,  shall  be  appointed  by  sq>ccial  writ  of  habeas  corpora,  or 
distringas,  to  have  the  matters  in  question  shewn  to  them  by 
two  persons  named  in  the  writ;  and  then  (§  24.)  such  of  the 
jury  as  have  had  the  view,  or  so  many  of  them  as  appear,  sball 
be  sworn  on  the  inquest  previous  to  any  other  jurors.  See  this 
Diet.  tit.  View. 

The  first  section  of  the  above  statute  defines  the  qualifica- 
tions of  jurors  in  England  in  the  superior  courts,  assises,  and 
sessions  of  the  peace;  and  allows  persons  in  Wales,  being  there 
qualified  to  the  extent  of  three-fifths  of  the  qualification 
required  in  England,  to  serve  on  juries  in  Wales:  viz.  every 
man  between  twenty -one  and  sixty  years  of  age  (if  not  ex- 
pressly excepted)  who  shall  have  10/.  per  annum  above  reprises 


in  lands  or  tenements,  freehold,  copyhold,  customary,  or  of 
ancient  demesne,  or  in  rents  issuing  out  of  such  lands,  tene- 
ments, and  rents,  taken  together  in  fee-simple,  fectail,  or  for 
the  life  of  himself  or  any  other ;  or  20/.  in  lands  or  tenements 
held  by  lease  for  twenty- one  years  or  longer,  absolutely,  or  for 
any  term  determinable  on  life ;  or  who,  being  an  householder, 
shall  be  rated  or  assessed  to  the  poor  rates  (or  tu  the  inhabited 
house  duty)  in  Middlesex  upon  a  value  of  not  less  than  30/., 
and  in  any  other  county  not  less  than  20/. ;  or  who  shall 
occupy  a  house  containing  not  less  than  fifteen  windows.  All 
such  persons  are  declared  to  be  qualified  and  liable  to  serve  on 
juries,  for  the  trial  of  all  issues  in  the  courts  of  record  in 
Westminster,  and  in  the  superior  courts,  both  civil  and  criminal, 
of  the  three  counties  palatine,  Chester  (now  abolished),  Durham 
and  Lancashire,  and  in  all  courts  of  assise,  nisi  prius,  oyer  and 
terminer,  and  gaol  delivery  ;  such  assises  being  respectively 
triable  in  the  county  in  which  every  man  so  qualified  shall 
reside ;  and  on  grand  juries  in  courts  of  session  of  the  peace, 
and  on  petty  juries  for  the  trial  of  all  issues  joined  in  such 
courts  of  session  of  the  peace,  and  triable  in  the  county,  riding, 
or  division  where  the  person  so  qualified  resides. 

§2.  The  following  persons  are  exempted:  peers,  judges  of 
the  courts  of  Westminster,  &c,  clergymen,  Roman  Catholic 
priests,  Protestant  dissenters,  and  preachers  duly  registered,  &c., 
and  not  following  any  secular  occupation  except  that  of  school- 
master, practising  Serjeants,  barristers,  doctors,  and  advocates 
of  the  civil  law,  attornies,  solicitors,  and  proctors ;  officers  of 
all  courts  of  justice,  coroners,  gaolers,  physicians,  and  licen- 
tiates; surgeons  of  the  royal  colleges  of  London,  Edinburgh, 
and  Dublin ;  apothecaries,  officers  in  the  navy  or  army  on  full 
pay,  licensed  pilots,  &c. ;  the  king's  household  servants,  officers 
of  customs  and  excise,  sheriffs'  officers,  high  constables,  and 
parish  clerks.  All  these  are  absolutely  freed  and  exempted 
from  being  returned,  and  from  serving  upon  any  juries  or 
inquests  whatever,  and  are  not  to  be  inserted  in  the  lists 
required  by  the  act. 

Proviso  is  also  made  for  all  persons  exempted  by  any  pre- 
scription, charter,  grant,  or  writ. 

By  §  48.  no  justices  of  peace  are  to  be  summoned  as  jurors 
at  sessions,  nor  (by  §  4-9.)  any  inhabitants  of  Westminster,  at 
the  Middlesex  sessions. 

The  mode  of  summoning  aliens,  in  case  of  the  trial  of  any 
alien  indicted,  or  impeached  of  any  felony  or  misdemeanor, 
is  directed  by  §  47*  of  this  act,  which  provides  that  such  aliens 
sball  not  be  challenged  for  want  of  freehold  or  qualification 
required  by  the  act,  but  they  may  for  any  other  crime. 

The  act  contains  a  multiplicity  of  directions  as  to  the  making 
out  yearly  lists  of  persons  qualified  to  serve  on  juries  by  the 
churchwardens,  &c,  of  every  parish,  under  the  warrant  of  the 
clerk  of  the  peace,  and  the  precept  of  the  high  constable. 

These  lists  are  to  be  kept  by  the  clerk  of  the  peace  m  a 
book,  called  the  jurors'  book,  from  which  the  juries  are  to  be 
returned  by  the  sheriff.  Power  is  reserved  to  the  Court  of 
King's  Bench,  and  all  other  courts  of  criminal  jurisdiction,  to 
call  a  jury,  or  to  amend  or  enlarge  the  panel  returned  by  the 
sheriff.  In  certain  cases  of  treason,  a  copy  of  the  panel  is  to 
be  delivered  to  the  parties  indicted.  But  this  does  not  extend 
to  treason  in  conspiring  the  king's  death,  nor  to  offences 
relating  to  counterfeiting  the  coins.  Special  reservations  are 
made  as  to  qualification  of  jurors  in  London  and  other  citie* 
and  liberties,  and  as  to  inquests  before  sheriffs  and  coroners. 

By  §  22.  the  justices  of  assise,  &c.  may  direct  the  sheriff  to 
summon  the  same  panel  not  exceeding  144  jurors,  for  the  crimi- 
nal and  civil  side,  and  order  two  sets  of  jurors  to  be  summoned, 
one  to  serve  during  the  former  part  (usually  the  first  week)  of 
the  assizes,  and  the  other  for  the  residue  of  the  time. 

By  the  18  Eliz.  c>  5.  §  %  (which  is  not  repealed  by  the  act 
6  G.  4.)  no  jury  is  to  appear  at  Westminster  for  a  trial,  when 
the  offence  was  committed  thirty  miles  off ;  except  the  attorney 
general  require  it. 

Either  the  plaintiff  or  defendant  may  use  their  endeavours 
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for  any  juryman  to  appear  ;  but  one  who  is  not  a  party  to  the 
suit  may  not;  and  an  attorney  was  thrown  over  the  bar, 
because  he  had  given  the  names  of  several  persons  in  writing 
to  the  sheriff  whom  he  would  have  returned  on  the  jury, 
and  the  names  of  others  whom  he  would  not  have  returned. 
Moor*  8 82.  If  a  juryman  appear,  and  refuse  to  he  sworn,  or 
refuse  to  give  any  verdict,  if  he  endeavours  to  impose  upon  the 
court,  or  is  guilty  of  any  misbehaviour  after  departure  from  the 
bar,  lie  may  be  fined,  and  attachment  issue  against  him. 
2  Hawk.  P.  C.  c  22.  §  15—18. 

ff,  by  means  of  challenges,  or  other  cause,  a  sufficient 
number  of  unexceptionable  jurors  doth  not  appear  at  the  trial, 
either  party  may  pray  a  tales*  A  tales  is  a  supply  of  such 
men  as  arc  summoned  upon  the  first  panel,  in  order  to  keep  up 
the  deficiency.  For  this  purpose  a  writ  of  decern  I  ales,  octo 
tales,  and  the  like,  was  used  to  be  issued  to  the  sheriff  at 
common  law,  and  must  be  still  so  done  at  a  trial  at  bar,  if  the 
jurors  make  default.  But  at  the  assises,  or  nisi  prius,  by  the 
fi  G.  4.  c.  50.  §  37-  the  judge  is  empowered,  upon  request 
made  on  the  part  of  the  king,  or  at  the  prayer  of  either  party, 
to  award  a  tales  de  dretimsianlibiis  of  such  persons  present  in 
the  six  courts,  as  are  duly  qualified,  to  be  joined  to  the  other 
jurors  to  try  the  cause,  who  are  liable,  however,  to  the  same 
challenges  as  the  principal  jurors.  This  is  usually  done  till 
the  legal  number  of  twelve  be  completed.  But  where  a  special 
jury  has  been  struck,  the  talesmen  shall  be  taken  from  the 
common  jury  panel  in  the  same  court. 

Upon  atrial  at  bar,  if  the  jury  do  not  appear  full,  the  court 
cannot  grant  a  tales  de  circumxi  a/dibits,  but  it  will  grant  a 
decern  tales,  returnable  in  some  convenient  time  the  same  term, 
to  try  the  cause.  2  LiL  Abr.  552.  Previous  to  the  above 
statute  a  plaintiff  or  defendant  might  have  had  a  tales  de  cir- 
cumsiantibus  ;  and  the  statutes  which  authorized  justices  of 
nisi  prius  to  award  a  talcs  de  cirenmstantibus,  extended  as  well 
to  capital  cases  as  to  others;  but  such  a  tales  could  not  be 
prayed  for  the  king  upon  an  indictment  or  criminal  informa- 
tion, without  a  warrant  from  the  attorney  general,  or  an 
express  assignment  from  the  court  before  which  the  inquest 
was  taken,  though  it  might  be  awarded  on  an  information  qui 
tatu,  &c,  because  of  the  interest  which  the  prosecutor  had 
in  such  prosecutions,  2  Hawk.  P.  C  c.  41.  §  18:  3  Salts. 
339. 

Jn  mere  commissions,  however,  of  gaol  delivery,  no  tales 
could  be  awarded;  but  the  judge  might  ore  tenus  order  a  new 
panel  to  be  returned  instanter.  4  tn$L  6f8 :  4  ,S7.  Tr.  7283  : 
SalL  336. 

A  tales  is  not  to  be  granted  where  the  whole  jury  is  chal- 
lenged, &c.,  but  the  whole  panel,  if  the  challenge  he  made 
good,  is  to  be  quashed,  and  a  new  jury  returned  ;  for  a  tales 
consists  but  of  some  persons  to  supply  the  places  of  such  of  the 
jurors  as  were  wanting  of  the  number  of  twelve,  and  is  not  to 
make  a  new  jury.    2  Ed.  Abr,  252. 

When  a  sufficient  number  of  persons  impanelled,  or  tales- 
men appear,  they  are  then  separately  sworn  "  well  and  truly 
to  try  the  issue  joined  between  the  parties,  and  a  true  verdict 
to  give  according  to  the  evidence,"  and  hence  they  are  deno- 
minated the  jury,  jurator;  and  jurors,  sc.  juratorcs. 

As  the  jurors  appear,  when  called,  they  shall  be  sworn, 
unless  challenged  by  either  party.  Challenges  are  of  two 
sorts,  challenges  to  the  array,  and  challenges  to  the  polls. 

Challenges  to  the  array  are  at  once  an  exception  to  the 
whole  panel,  in  which  the  jury  are  arrayed  or  set  in  order  by 
the  sheriff  in  his  return ;  and  they  may  be  made  on  account  of 
partiality,  or  some  default  in  the  sheriff,  or  his  under  officer, 
who  arrayed  the  panel.  And,  generally  speaking,  the  same 
reasons  that  before  the  awarding  the  venire  were  sufficient  to 
have  directed  it  to  the  coroners  or  elisors,  will  also  be  sufficient 
to  quash  the  array,  when  made  by  a  person  or  officer  of  whose 
partiality  there  is  any  tolerable  ground  of  suspicion.  Also, 
though  there  be  no  personal  objection  against  the  sheriff,  yet 
if  he  arrays  the  panel  at  the  nomination,  or  under  the  direc- 


tion of  either  party,  this  is  good  cause  of  challenge  to  the 
array.  Formerly,  if  a  lord  of  parliament  had  a  cause  to  be 
tried,  and  no  knight  was  returned  upon  the  jury,  it  was  a 
cause  of  challenge  to  the  array.  Co.  IJt.  1 56" :  Selden  Barjn- 
age,  II.  11,  But  an  unexpected  use  having  been  made  of  this 
dormant  privilege  by  a  spiritual  lord  (the  Bishop  of  Wor- 
cester, M.  23  G.  2.  B.  R.)  it  was  first  abolished  by  the  stat 
24  c.  18.  (25  G.  3.  c.  31.  Ir.) ;  and  by  the  6'  G.  4.  c.  50. 

§  28.  it.  is  declared  that  no  challenge  shall  be  taken  to  a  panel 
for  want  of  a  knight's  being  returned  thereon. 

Also  by  the  policy  of  the  ancient  law,  the  jury  was  to  come 
de  mcineto,  from  the  neighbourhood  of  the  vill  or  place  where 
the  cause  of  action  was  laid  in  the  declaration,  and  therefore 
some  of  the  jury  were  obliged  to  be  returned  from  the  hundred 
in  which  such  vill  lay  ;  and,  if  none  were  returned,  the  array 
might  be  challenged  for  defect  of  hundredors*  For,  living  in 
the  neighbourhood,  they  were  properly  the  very  country,  or 
pais,  to  which  both  parties  had  appealed  ;  and  were  supposed 
to  know  before-hand  the  characters  of  the  parties  and  wit- 
nesses* and  therefore  they  knew  better  what  credit  to  give  to 
the  facts  alleged  in  the  evidence.  But  this  convenience  was 
overbalanced  by  another  very  natural  and  almost  unavoidable 
inconvenience  ;  that  jurors  coming  out  of  the  immediate  neigh- 
bourhood would  be  apt  to  intermix  their  prejudices  and  par- 
tialities in  the  trial  of  right.  And  this  our  law  was  so  sensible 
of,  that  it  has  for  a  long  time  been  gradually  relinquishing  this 
practice  ;  the  number  of  necessary  hundredors  in  the  whole 
panel,  which,  in  the  reign  of  Edward  111,  were  constant lv 
six,  being  in  the  time  of  Forlescue  reduced  to  four.  Gild. 
Hist.  C.  P.  c.  1  :  Fortesc.  de  Laud-  LI.  c.  25.  Afterwards, 
indeed,  stat.  35  H.  S.  c.  6.  restored  the  ancient  number  of  six  ; 
but  that  clause  was  soon  virtually  repealed  by  stat.  27  Eiiz. 
c.  6.  which  required  only  two.  And  Sir  Edward  Coke  also 
gives  us  such  a  variety  of  circumstances,  whereby  the  courts 
permitted  this  necessary  number  to  be  evaded,  that  it 
appears  they  were  heartily  tired  of  it.  1  Inst  157.  At 
length,  by  stat.  4  and  5  Anne,  c.  16.  it  was  entirely  abolished 
upon  civil  actions,  except  upon  penal  statutes;  and  upon  those 
also  by  stat,  24  G.  2.  c.  18.  the  jury  being,  under  that  statute, 
only  to  come  de  cor  pore  cotnitatus,  from  the  body  of  the  county 
at  large,  and  not  de  vicineio,  or  from  the  particular  neigh- 
bourhood. 

Those  two  acts  have  both  been  repealed  by  the  0  G.  4.  v.  50. 
But  that  statute  by  §  13.  directs  the  jury  to  be  summoned  from 
the  body  of  the  county,  and  not  from  any  hundred,  or  any 
particular  venue,  within  the  county,  and  that  want  of  hundre- 
dors shall  be  no  cause  of  challenge. 

The  array,  by  the  ancient  law,  might  also  be  challenged,  if 
an  alien  were  party  to  the  suit,  and,  upon  a  rule  obtained  by  his 
motion  to  the  court  for  a  jury  de  medietuie  lingual,  such  a  one 
was  returned  by  the  sheriff,  pursuant  to  the  stat*  £8  Ed.  3. 
c.  13.  enforced  by  stat.  8  H.  6.  c.  which  enacted  that  where 
either  party  was  an  alien  born,  the  jury  should  bo  one-half  deni- 
zens, and  the  other  aliens  (if  so  many  w-cre  forthcoming  in  the 
place),  for  the  more  impartial  trial, — a  privilege  indulged  to 
strangers  in  no  other  country  in  the  world,  but  which  was  as 
ancient  with  us  as  the  time  of  King  Ethel  red.  But  when  both 
parties  were  aliens,  no  partiality  was  to  be  presumed  to  one, 
more  than  another;  and  therefore  it  was  resolved  soon  after 
the  stat.  8  II.  6.  that  where  the  issue  was  joined  between  two 
aliens  (unless  the  plea  were  had  before  the  mayor  of  the 
staple,  and  thereby  subject  to  the  restrictions  of  stat.  27  Ed.  ;J. 
si.  2.  c.  H.)  the  jury  should  all  be  denizens.    Ycarb.  21  H.  (i.  4. 

The  above  acts  are  repealed  by  the  6  6\  4.  c.  50 ;  but  by 
§  3.  it  is  declared,  in  affirmance  of  the  common  law,  that  no 
alien  shall  serve  on  any  jury,  except  only  on  a  jury  de  medic- 
late  linguce,  which  (§  470  *s  now  restricted  to  trials  for  felonies 
or  misdemeanors. 

Challenges  to  the  Polls,  in  capita,  are  exceptions  to  parti- 
cular jurors.  By  the  laws  of  England,  in  the  time  of  Braclon 
and  Fleta,  a  judge  might  be  refused  for  good  cause;  but  now 
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the  law  is  otherwise,  and  it  is  held,  that  judges  and  justices 
cannot  be  challenged.  See  Bract-  L  5.  c.  15  i  Fleta,  I-  b.  c.  37  : 
Co.  29* 

Challenges  to  the  polls  of  the  jury  (who  are  judges  of  fact) 
are  reduced  to  four  heads  by  Sir  Edward  Coke: — propter 
honoris  respectum  ;  propter  defectum;  propter  affectum;  et 
propter  delictum. 

Propter  honoris  respectum,  as  if  a  lord  of  parliament  be 
impanelled  on  a  jury,  he  may  challenge  himself,  or  have  a 
writ  of  privilege  for  his  discharge*  Co.  Lit-  156:  3  Comm. 
861 «  But  it  seems  doubtful  if  either  party  can  challenge  him, 
or  any  other  person,  who  is  merely  exempt  from  serving  by 
the  6'G.  4.  c.  50.  §  2  :  and  see  2  Hawk.  c-  43.  §26. 

Propter  defectum,  as  if  a  juryman  be  an  alien  born,  this  is 
defect  of  birth :  if  he  be  a  slave  or  bondman,  this  is  defect  of 
liberty,  and  he  cannot  be  liber  et  legalis  homo-  Under  the 
word  homo  also,  though  a  name  common  to  both  sexes,  the 
female  is,  however,  excluded,  propter  defectum  sexus ;  except 
when  a  widow  feigns  herself  with  child,  in  order  to  exclude 
the  next  heir,  and  a  suppositious  birth  is  suspected  to  be  in- 
tended ;  then  upon  the  writ  de  ventre  inspiciendo,  a  jury  of 
women  is  to  be  impanelled  to  try  the  question,  f  whether  with 
child  or  not.'  Cro.  Eliz.  566.  Sec  this  Diet.  tit.  Venire 
inspiciendo. 

But  the  principal  deficiency  is  a  defect  of  estate  sufficient  to 
qualify  him  to  be  a  juror.  See  ante- 
By  6  G.  4.  c.  50.  §  27.  want  of  the  qualification  therein- 
before specified  is  a  good  cause  of  challenge ;  but  the  want  of 
freehold  (if  the  party  is  qualified  in  any  other  respects)  shall 
not  be  a  good  cause  of  challenge  in  any  case,  civil  or  criminal, 
either  by  the  crown  or  the  party,  nor  as  cause  for  discharging 
the  juror  on  his  oivn  application. 

Jurors  may  be  challenged  propter  affectum,  for  suspicion  of 
bias  or  partiality.  This  may  be  either  a  principal  challenge, 
or  to  the  favour.  A  principal  challenge  is  such,  where  the 
cause  assigned  carries  with  it  prima  facie  evident  marks  of  sus- 
picion, either  of  malice  or  favour;  as,  that  a  juror  is  of  kin  to 
either  party  within  the  ninth  degree.  Finch-  L.  401.  Or, 
according  to  Lord  Coke,  however  remote  the  period  (Co.  Lit. 
157),  that  he  has  been  arbitrator  on  either  side;  that  he  has  an 
interest  in  the  cause;  that  there  is  an  action  depending  between 
him  and  the  party  ;  that  he  has  taken  money  for  his  verdict ; 
that  he  has  formerly  been  a  juror  in  the  same  cause ;  that  he 
is  the  parties1  master,  servant,  counsellor,  steward,  or  attorney, 
of  the  same  society  or  corporation  with  him:  all  these  are 
principal  causes  of  challenge,  which,  if  true,  cannot  be  over- 
ruled, for  jurors  must  be  omni  except ione  major  es.  See  further, 
1  Arch.  Pr.  294. 

Challenges  to  the  favour  are  where  the  party  hath  no  prin- 
cipal challenge;  but  objects  only  some  probable  circumstances 
of  suspicion,  as  acquaintance  and  the  like,  the  validity  of  which 
must  be  left  to  the  determination  of  triers,  whose  office  it  is  to 
decide  whether  the  juror  be  favourable  or  unfavourable.  The 
triers,  in  case  the  first  man  called  be  challenged,  are  two  indif- 
ferent persons  named  by  the  court,  and,  if  they  try  one  man, 
and  find  him  indifferent,  he  shall  be  sworn;  and  then  he  and 
the  two  triers  shall  try  the  next ;  and  when  another  is  found 
indifferent  and  sworn,  the  two  triers  shall  be  superseded,  and 
the  two  first  sworn  on  the  jury  shall  try  the  rest.  Co.  Lit.  158. 

Challenges  propter  delictum  are  for  some  crime  or  misde- 
meanor, that  affects  the  juror's  credit  and  renders  him  infa- 
mous. As  that  he  has  been  attainted  of  treason  or  felony,  or 
convicted  of  some  infamous  crime,  and  has  not  received  a 
pardon;  6  G.  4.  c  50.  §  3;  or  endured  the  punishment  for 
felony  ;  9  G-  4.  c-  32.  §  3  ;  or  that  he  is  under  outlawry  or  ex- 
communication.   6  G.  4.  c.  50.  §  3. 

A  juror  may  himself  be  examined  on  oath  of  voir  dire, 
veritatem  dicere,  with  regard  to  such  causes  of  challenge  as  are 
not  to  his  dishonour  or'discredit,  but  not  with  regard  to  any 
crime,  or  any  tiling  which  tends  to  his  disgrace  or  disadvantage. 
Co.  Lit.  158.  b. :  and  see  the  notes  there. 


A  principal  challenge  being  found  true,  is  sufficient  without 
leaving  it  to  triers;  but  if  some  of  the  jury  are  challenged  for 
favour,  they  shall  be  tried  by  the  rest  of  the  jury  whether 
indifferent.  Co.  Lit.  158.  Where  a  challenge  is  made  to  the 
array,  the  court  appoints  the  two  triers,  who  are  sworn,  and 
then  the  cause  of  favour  is  shewed  to  them,  which  may  be 
called  the  issue  they  are  to  try ;  and  if  it  is  proved,  then  they 
give  their  verdict  that  they  are  not  indifferently  impannelled, 
and  this  is  entered  of  record  ;  but  if  the  favour  is  not  proved, 
then  they  say  the  jury  were  indifferently  impannelled,  and  so 
the  trial  goes  on,  without  making  any  entry  of  the  matter. 
1  BulsL  114. 

If  one  take  a  principal  challenge  against  a  juror,  he  cannot 
afterwards  challenge  that  juror  for  favour,  and  waive  his 
former  challenge ;  but  a  challenge  may  be  made  to  the  polls 
after  it  has  been  made  to  the  array.  Wood,  592.  A  new  jury 
is  to  be  impannelled  by  the  coroner,  where  the  array  is 
quashed  for  partiality,  &c.  of  the  sheriff  -    Trials  per  pais,  15 

If  a  plaintiff  or  defendant  have  action  of  battery,  &c. 
against  the  sheriff,  or  the  sheriff  against  them,  it  is  cause  of 
challenge ;  and  if  either  of  the  parties  have  action  of  debt 
against  the  sheriff;  or  if  the  sheriff  hath  any  parcel  of  land 
depending  on  the  same  title  as  the  parties ;  or  if  he,  or  his 
bailiffs  who  returned  the  jury,  be  under  the  distress  of  either 
party,  &c,  these  are  good  causes  of  challenge.  Where  one 
of  the  jurors  hath  a  suit  at  law  depending  with  the  plaintiff, 
it  is  good  challenge.  Stile,  129.  An  action  depending  be- 
twixt either  of  the  parties  and  a  juror,  implying  malice,  is 
cause  of  challenge;  and  a  juror  may  be  challenged  for  holding 
lands  by  the  same  title  as  the  defendant.  2  Leon-  40. 
If  a  person  owes  suit  of  court,  &c.  to  a  lord  of  a  hundred 
wTho  is  a  plaintiff,  it  is  a  principal  challenge,  as  he  is  within 
the  distress  of  the  plaintiff  Dyer,  ljff-  But  it  is  said  to  be 
no  challenge,  that  a  person  is  in  debt  to  either  party.  1  Nels. 
Ab.  426.  A  juror  returned  by  a  wrong  name  may  be  chal- 
lenged and  withdrawn,  so  that  the  jury  shall  not  he  taken  ; 
yet  a  tales  may  be  granted.  1  Lit,  Ab.  £(>().  And  if  a  juror 
declares  the  right  of  either  of  the  parties,  &c.  it  is  cause  of 
challenge ;  though  it  hath  been  ruled  that  it  is  not  sufficient 
cause  of  challenge,  that  a  juror  delivered  his  opinion  touching 
the  title  of  the  land  in  question,  because  his  opinion  may  be 
altered  on  hearing  the  evidence.    Pasch.  23  Car.  B.  R- 

If  one  challenge  a  juror,  and  the  challenge  is  entered,  he 
may  not  have  him  afterwards  sworn  on  the  jury.  And  if  the 
defendant  do  not  appear  at  the  trial  when  called,  he  loseth  his 
challenge  to  the  jurors,  though  he  afterwards  appear.  1  Lil, 
Abr.  259'  When  the  jury  appear  at  a  trial,  before  the 
secondary  calls  them  to  be  sworn,  he  bids  the  plaintiff  and 
defendant  to  attend  to  their  challenges,  &c. 

In  a  case  where  a  person,  not  summoned  on  the  jury,  was 
sworn  on  the  jury  at  nisi  prius  in  the  name  of  a  person  for 
whom  a  summons  to  serve  on  that,  jury  wfas  delivered,  and  to 
whose  house  the  juror  had  succeeded,  the  irregularity  being 
noticed  before  verdict,  the  court  awarded  a  venire  de  novo. 
6  Taunton,  460. 

II.  The  Jury,  after  the  proofs  in  a  case  are  summed  up, 
unless  the  case  be  very  clear,  withdraw  from  the  bar  to  con- 
sider of  their  verdict ;  and,  in  order  to  avoid  intemperance 
and  causeless  delay,  are  to  be  kept  without  meat,  drink,  fire, 
or  candle,  unless  by  permission  of  the  judge,  till  they  are  all 
unanimously  agreed.  If  they  eat  or  drink  at  all,  or  have 
any  eatables  about  them,  without  consent  of  the  court,  and 
before  verdict,  it  is  fineable ;  and  if  they  do  so  at  his  charge 
for  whom  they  afterwards  find,  it  will  set  aside  the  verdict. 
Cro.  Jac.  21. 

It  has  been  lately  decided  that  the  delivery  of  refreshments 
to  a  jury  while  they  are  shut  up  to  consider  their  verdict, 
affords  no  ground  for  setting  the  verdict  aside,  unless  it  were 
supplied  by  a  party  to  the  cause,  or  to  a  juryman  whose  hold- 
ing out  decided  the  verdict.    4  B>  $  Ad.  681, 


Also  if  the  jury  speak  with  cither  of  the  parties,  or  their 
agents,  after  they  are  gone  from  the  har ;  or  if  they  receive 
any  fresh  evidence  in  private ;  or  if  to  prevent  disputes,  they 
cast  lots  for  whom  they  shall  find ;  any  of  these  circumstances 
will  entirely  vitiate  the  verdict.  And  it  has  been  held,  that 
if  the  jurors  do  not  agree  in  their  verdict  hefore  the  judges 
are  about  to  leave  the  town,  though  they  are  not  to  be 
threatened  or  imprisoned,  the  judges  are  not  bound  to  wait 
for  them,  but  may  carry  them  round  the  circuit  from  town  to 
town  in  a  cart.  Mirt\  c.  4.  §  24:  Lib.  Ass.  fol.  W.  pi.  II. 
This  necessity  of  a  total  unanimity  seems  to  be  peculiar  to 
our  own  constitution.  See  Harrington  on  the  Statutes, 
20,  21  :  3  Comm.  c.  23.  and  Mr,  Christian's  notes  there ; 
and  jmt,  IV. 

On  the  trial  of  a  cause,  after  fifteen  hours'  consultation 
among  the  jury,  the  judge  told  them  he  thought  u  concession 
ought  to  be  made  by  the  minority  to  the  majority."  Three  of 
the  jury  in  consequence  gave  up  their  opinion,  and  a  verdict 
was  returned  for  the  defendant:  held  no  ground  for  a  new 
trial.    4  B.  $  Ad.  681  :  1  N.  Sr  M.  631. 

After  a  juror  is  sworn  he  may  not  go  from  the  bar  until  the 
evidence  is  given,  for  any  cause  whatsoever,  until  leave  of  the 
court ;  and  with  leave  he  must  have  a  keeper  with  him. 
2  Lil.  123.  127*  A  witness  may  not  be  called  by  the  jury  to 
recite  the  same  evidence  he  gave  in  court,  when  they  are  gone 
from  the  bar.  Cro.  Eliz.  189-  Nor  may  a  party  give  a  brief 
or  notes  of  the  cause  to  the  jury  to  consider  of ;  if  he  doth,  he 
and  the  jurors  may  be  lined.    Moor.  815. 

If  they  agree  to  cast  lots  for  their  verdict,  or  to  bring  in 
guilty  or  not  guilty,  as  the  court  shall  seem  inclined,  they  may 
be  fined.    2  ftfifc  205:  Cro.  Eliz.  779- 

The  jury  are  to  judge  upon  the  evidence  given,  but  the 
jurors  may  not  contradict  what  is  agreed  in  pleading  between 
the  parties ;  if  they  do,  it  shall  be  rejected ;  and  where  the 
jury  find  the  fact,  but  conclude  upon  it  contrary  to  law,  the 
court  may  reject  the  conclusion,  1  And.  41:  10  Rep.  56: 
Co.  Lit.  22  :  Hob.  222.  The  jury  may  find  a  thing  done  in 
another  county  upon  a  general  issue;  and  foreign  matters 
done  out  of  the  realm,  &c.  Moor.  c.  23S  :  Godb.  33.  Jurors 
having  once  given  their  verdict,  although  it  be  imperfect, 
shall  not  be  sworn  again  in  the  same  issue,  unless  it  be  in 
assise.    2  Cro.  210 

A  jury  sworn  and  charged  in  case  of  life  and  member,  can- 
not be  discharged  till  they  give  a  verdict.  In  civil  cases  it  is 
otherwise :  as  where  nonsuits  are  had,  &c.  And  sometimes 
when  the  evidence  has  been  heard,  the  parties  doubting  of  the 
verdict,  do  consent  that  a  juror  shall  be  withdrawn  or  dis- 
charged.   1  Inst.  154,  227- 

A  verdict,  vere  dictum,  is  either  privy  or  public.  A  privy 
verdict  is  when  the  judge  hath  left  or  adjourned  the  court, 
and  the  jury  being  agreed,  in  order  to  be  delivered  from  their 
confinement,  obtain  leave  (in  civil  cases)  to  give  their  verdict 
privily  to  the  judge  out  of  court,  which  privy  verdict  is  of  no 
force,  unless  afterwards  affirmed  by  a  public  verdict  given 
openly  in  court ;  wherein  the  jury  may,  if  they  please,  vary 
from  their  privy  verdict.  So  that  the  privy  verdict  is  indeed 
a  mere  nullity  ;  and  yet  it  is  a  dangerous  practice,  and  there- 
fore very  seldom  indulged,  and  cannot  be  given  in  treason  or 
felony.  '  2  Bro.  P.  C.  300:  sec  jwst,  IV.  But  the  only 
effectual  and  legal  verdict,  is  the  public  verdict ;  in  which  they 
openly  declare  to  have  found  the  issue  for  the  plaintiff  or  for 
the  defendant;  and  if  for  the  plaintiff,  they  assess  the  da- 
mages also  sustained  by  him.  Sometimes  if  there  arises  in  the 
case  any  difficult  matter  of  law,  the  jury,  for  the  sake  of  bet- 
ter information,  and  to  avoid  the  danger  of  having  their  ver- 
dict attainted,  will  find  a  special  verdict,  which  is  grounded  on 
stat.  JVestm,  2A3  Ed.\.c.  30.  §  %  And  herein  they  state  the 
naked  facts  as  they  find  them  to  be  proved,  and  pray  the  advice 
of  the  court  thereon ;  concluding  conditionally,  that  if  upon  the 
whole  matter  the  court  shall  be  of  opinion  that  the  plaintiff  had 
cause  of  action  they  then  find  for  him ;  if  otherwise,  then  for  the 


defendant.  This  is  entered  at  length  on  the  record,  and  after- 
wards argued  and  determined  in  the  court  at  Westminster,  from 
whence  the  issue  came  to  be  tried.  Another  method  of  finding 
a  species  of  special  verdict  is  where  the  jury  find  a  verdict  gene- 
rally for  the  plaintiff,  but  subject  nevertheless  to  the  opinion  of 
the  judge  or  the  court  above,  on  a  special  case  stated  by  the  coun- 
sel on  both  sides  with  regard  to  a  matter  of  law. — But  in  both 
these  instances  the  jury  may,  if  they  think  proper,  take  upon 
themselves  to  determine,  at  their  own  hazard,  the  complicated 
question  of  fact  and  law ;  and  without  either  special  verdict 
or  special  case,  may  find  a  verdict  absolutely  either  for  the 
plaintiff  or  the  defendant.  Lift.  §  3S6 :  2  Comm.  c.  23. 
It  may  be  sufficient  in  this  place  to  remark,  that  in  case  the 
jury  find  against  what  in  the  opinion  of  the  court  above  is 
law,  such  court  will  repeatedly  grant  a  new  trial,  till  what 
they  consider  to  be  a  proper  verdict  is  found.  This  might 
alone  be  an  answer  as  to  the  juries  being  judges  of  law  in  civil 
cases  ;  but  see  post,  IV.  2.  and  this  Diet.  tit.  Trial  (New  Trial.) 

It  was  an  ancient  doctrine,  that  such  evidence  as  the  jury 
might  have  in  their  own  consciences,  by  their  private  know- 
ledge of  facts,  had  as  much  right  to  sway  their  judgment,  as 
written  or  parol  evidence  delivered  in  court.  And  therefore 
it  hath  been  often  held,  that  though  no  proofs  be  produced 
on  either  side,  yet  the  jury  might  bring  in  a  verdict.  YearL 
14  H.  7.  29 :  Plotvd.  12  :  Hob.  221  :  1  Lev,  87.  For  the  oath 
of  the  jurors,  to  find  according  to  their  evidence,  was  construed 
to  he,  to  do  it  according  to  the  best  of  their  own  knowledge. 
Vaugk.  148,  149-  This  seems  to  have  arisen  from  the  ancient 
practice  in  taking  recognitions  of  assise,  at  the  first  introduc- 
tion of  that  remedy  ;  the  sheriff  being  bound  to  return  such 
recognitors  as  knew  the  truth  of  the  fact,  and  the  recognitors, 
when  sworn,  being  to  retire  immediately  from  the  bar,  and 
bring  in  their  verdict  according  to  their  own  personal  know- 
ledge, without  hearing  extrinsic  evidence,  or  receiving  any 
direction  from  the  judge.  Bract.  I.  4.  tr.  I.e.  It).  §  3 :  Elvta, 
L  4.  c.  9.  §  2,  And  the  same  doctrine  (when  attaints  came 
to  be  extended  to  trials  by  jury,  as  well  as  to  recognitions  of 
assise)  was  also  applied  to  the  case  of  common  jurors  ;  that  thev 
might  escape  the  heavy  penalties  of  the  attaint,  in  case  they 
could  shew,  by  any  additional  proof,  that  their  verdict  was 
agreeable  to  the  truth,  though  not  according  to  the  evidence 
produced;  with  which  additional  proof  the  law  presumed 
they  were  privately  acquainted,  though  it  did  not  appear  in 
court.  But  this  doctrine  was  again  exploded,  when  attaints 
began  to  be  disused,  and  new  trials  introduced  in  their  stead. 
For  it  is  quite  incompatible  with  the  grounds  upon  which  such 
new  trials  are  every  day  awarded,  viz.  that  the  verdict  was 
given  without,  or  contrary  to,  evidence.  And  therefore,  to- 
gether with  new  trials,  the  practice, seems  to  have  been  first 
introduced,  which  now  universally  obtains,  that  if  a  juror 
knows  any  thing  of  the  matter  in  issue,  he  may  be  sworn  as  a 
witness,  and  give  his  evidence  publicly  in  court.  See  Sfi/L  233  : 
1  Sid.  133.    See  further,  tits.  Trial,  Verdici3  and  post. 

III.  1.  The  Trial  by  Jury,  in  criminal  cases,  is  more  pe- 
culiarly the  grand  bulwark  of  the  liberties  of  every  subject  of 
Great  Britain  ;  and  is  secured,  as  has  already  been  mentioned, 
by  the  great  charter.    9  H*  3.  c.  29- 

The  antiquity  and  excellence  of  this  trial,  in  civil  cases,  has 
already  been  explained  at  length.  The  arguments  in  its  favour 
hold  much  stronger  in  criminal  cases.  Our  law  has  therefore 
wisely  and  mercifully  placed  the  strong  twofold  barrier  of  a 
presentment  and  a  trial  by  jury,  between  the  liberties  of  the 
people  and  the  prerogative  of  the  crown.  It  has,  with  excel- 
lent forecast,  contrived,  that  no  man  should  be  called  to  answer 
for  any  capital  crime,  unless  on  the  preparatory  accusation  of 
twelve  or  more  of  his  fellow -subjects,  the  grand  jury:  and 
that  the  truth  of  every  accusation  should  be  afterwards  con- 
firmed by  the  unanimous  suffrage  of  twelve  of  bis  equals  and 
neighbours,  indifferently  chosen,  and  superior  to  all  suspicion. 
So  that  the  liberties  of  England  cannot  but  subsist  so  long  as 


JURY,  III, 


tliis  palladium  remains  sacred  and  inviolate ;  unawed  by  the 
power  of  the  monarch,  and  unstained  by  the  weakness  or 
wu-kcihu\ss  of  those  who  are  called  upon  to  exercise  this  inva- 
luable privilege. 

The  grand  jury  generally  consists  of  twenty-four  men  of 
greater  quality  than  the  other,  chosen  indifferently  out  of  the 
whole  county  by  the  sheriff ;  and  the  petit  jury  consisteth  of 
twelve  men,  of  equal  condition  with  the  party  indicted,  im- 
panelled in  criminal  cases,  called  the  jury  of  life  and  death  : 
the  grand  jury  find  the  bills  of  indictment  against  criminals, 
and  the  petit  jury  convict  them  by  verdict,  in  the  giving 
whereof  all  the  twelve  must  agree  :  and  according  to  their 
verdict  the  judgment  passeth.  3  Inst*  30,  31.  522  1.  See  tits. 
Grand  Jury,  Indictment* 

When  a  prisoner  on  his  arraignment  has  pleaded  not  guilty, 
and  for  his  trial  hath  put  himself  upon  his  country,  which 
country  the  jury  are,  the  sheriff  of  the  county  must  return  a 
panel  of  jurors. 

The  petit  jury  for  the  trial  of  prisoners  must  be  returned  by 
the  sheriff  according  to  the  provisions  of  the  f)  G.  4.  c.  30., 
which  applies  equally  to  criminal  as  to  civil  cases,  the  same 
panel  being  returned  for  both.    See  ante,  L 

Challenges  may  be  made  in  criminal  cases,  either  on  the 
part  of  the  king,  (the  prosecution,)  or  on  that  of  the  prisoner  ; 
and  either  to  the  whole  array  or  to  the  sepaiate  polls,  for  the 
very  same  reasons  that  they  may  be  made  in  civil  causes. 
For  it  is  here  at  least  as  necessary  as  there,  that  the  jury  be 
liable  to  no  objection  ;  that  the  sheriff  or  returning  officer  be 
totally  indifferent ;  and  that  where  an  alien  is  indicted,  the 
jury  should  be  half  foreigners,  if  so  many  are  found  in  the 
place  :  this  latter  privilege,  hoivever,  does  not  hold  in  trea- 
sons, aliens  being  very  improper  judges  of  the  breach  of  alle- 
giance. See  2  Hawk.  P.  C.  c.  43.  §  37:  2  Hal  P.  0*  27 1  : 
and  ante,  I. 

If  a  sheriff  return  a  jury  to  try  an  indictment  in  which  he 
fa  prosecutor,  it  is  good  cause  to  challenge  the  jury :  but  after 
conviction  it  cannot  be  moved  in  arrest  of  judgment.  Leach.  1 19* 

To  say  of  a  person  to  be  tried  for  any  crime,  that  he  is 
guilty,  or  will  bu  hanged,  &e.  is  good  cause  of  challenge  ;  but 
the  prisoner  must  prove  it  by  witnesses,  and  not  out  of  the 
mouth  of  the  juryman,  who  may  not  be  examined  ;  and  though 
a  juryman  may  be  asked  upon  a  voir  dire,  whether  he  hath 
any  interest  in  the  case,  or  whether  he  hath  a  freehold,  &c, 
vet  a  juryman  or  a  witness  shall  not  be  examined  whether  he 
hath  been  convicted  of  felony,  or  guilty  of  any  crime,  &c. 
which  would  make  a  man  discover  that  of  himself  which  tends 
to  make  him  infamous,  and  the  answer  might  charge  him  with 
a  misdemeanor.    1  Salk.  153. 

C  hallenges  for  cause  may  be  without  stint  in  both  criminal 
and  civil  trials*  But  in  criminal  cases,  at  least  in  capital  ones, 
there  is  in  favour  of  life  allowed  to  the  prisoner  an  arbitrary 
and  capricious  species  of  challenge,  to  a  certain  number  of 
jurors,  without  showing  any  cause  at  all:  a  provision  full  of 
that  tenderness  and  humanity  to  prisoners  for  which  the 
English  laws  are  justly  famous.  This  is  grounded  on  two 
reasons,  viz.  the  sudden  impressions  and  unaccountable  pre- 
judices, which  every  one  is  apt  to  conceive  on  the  bare  looks 
and  gesture  of  another  ;  and  the  consideration  that  the  very 
questioning  a  person's  indifference  may  provoke  resentment ; — 
a  juror  therefore  challenged  for  insufneienct  cause  may  after- 
wards be  peremptorily  challenged. 

This  privilege  of  peremptory  challenges,  though  allowed  to 
the  prisoner,  wTas  denied  to  the  king,  by  the  33  Ed.  1 .  st.  4. 
And  by  the  6  G.  4.  c.  50.  §  29-  the  king  shall  challenge  no 
jurors  without  assigning  a  cause  certain,  to  be  inquired  of  ac- 
cording to  the  custom  of  the  court.  However,  it  is  held  that 
the  king  need  not  assign  his  cause  of  challenge  till  all  the  panel 
is  gone  through,  and  unless  there  cannot  be  a  full  jury  without 
the  persons  so  challenged :  and  then,  and  not  sooner,  the  king's 
counsel  must  shew  the  cause,  otherwise  the  jurors  shall  be 
sworn.  2  Hawk.  P.  C.  c.  43.  §  3:  2  Hal.  P.  C.  271 :  Ray?n.  4?3. 


And  this  practice  is  the  same  both  in  trials  for  misdemeanor*, 
and  for  capital  offences.    3  Harg.  St.  Tr.  519. 

The  peremptory  challenges  of  the  prisoner  to  the  jury  were 
settled  by  the  common  law  at  the  number  of  thirty-five,  that 
is,  one  under  the  number  of  three  full  juries  :  and  if  a  prisoner 
peremptorily  challenged  above  that  number,  and  would  not 
retract  his  challenge,  he  was  formerly  to  be  dealt  with  as  one 
who  stood  mute,  or  refused  his  trial,  by  sentencing  him,  in 
cases  of  felony,  to  the  peine  forte  et  dure  (pressing  to  death, 
now  totally  abolished.  See  that  tit.  and  tit.  Trial) ,  and  bv 
attainting  him  in  treason.  And  so  the  law  stands  at  this  dav, 
in  England,  with  regard  to  treason  of  any  kind. 

But  by  the  (>  G.  4.  c.  50.  §  2Q.  no  prisoner  shall  be  admitted 
to  any  peremptory  challenge  above  the  number  of  twenty  in 
murder  or  felony. 

By  the  stat  7  and  8  G.  4.  c,  28.  §  3.  if  any  one  indicted  for 
treason,  felony,  or  piracy,  shall  challenge  peremptorily  a 
greater  number  of  the  jury  than  he  is  entitled  by  law  to  do, 
such  challenge  shall  be  entirely  void,  and  the  trial  shall  proceed 
as  if  no  such  challenge  was  made. 

On  issue  joined  on  the  replication  of  mil  iiel  record  in  a 
counterplea  of  felony,  the  prisoner  is  entitled  to  challenge 
any  of  the  jurors  before  they  are  sworn  upon  that  issue. 
Leach.  450. 

In  a  collateral  issue  (as  of  identity,  &c.)  the  prisoner  is  not 
allowed  any  peremptory  challenge,  because  his  life  is  not  in 
jeopardy.    BL  Rep.  6. 

Upon  the  trial  of  three  persons  for  high  treason,  Holt,  C.  J. 
told  them,  that  each  had  liberty  to  challenge  thirty-five  of  the 
jury  peremptorily,  but  that  if  they  intended  so  to  do,  they 
must  be  tried  separately  and  singly,  as  not  joining  in  the  chal- 
lenges:  but  if  they  intended  to  join  in  the  challenges,  they 
could  challenge  but  thirty- five  in  the  whole,  and  might  be 
tried  jointly  on  the  same  indictment.    3  Salk.  81. 

Jf,  by  reason  of  challenges,  or  the  default  of  jurors,  a  suffi- 
cient number  cannot  be  had  of  the  original  panel,  a  tales  may 
be  awarded,  as  in  civil  causes. 

When  at  length  the  number  of  twelve  is  completed,  they  are 
swTorn,  "  well  and  truly  to  try,  and  true  deliverance  make,  be- 
tween our  sovereign  lord  the  king,  and  the  prisoner  whom  they 
have  in  charge ;  and  a  true  verdict  to  give  according  to  their 
evidence.'*    4  Comm.  27- 

In  criminal  cases,  as  in  forgery,  perjury,  and  the  like,  the 
prosecutor  cannot  (after  the  jury  is  once  charged  with  the 
prisoner)  withdraw  a  juror,  by  reason  of  being  unprepared  with 
any  necessary  evidence  in  support  of  the  prosecution  ;  though 
it  seems  this  may  be  done  where  the  case  is  somewhat  of  a 
civil  nature,  as  an  indictment  for  non-payment  of  money 
pursuant  to  a  judge's  order,  or  for  the  non-repair  of  a  road,  Sec. 
2  Sir.  $84., 

When  the  evidence  on  both  sides  is  closed,  and  indeed  when 
any  evidence  hath  been  given,  the  jury  cannot  be  discharged, 
unless  in  cases  of  evident  necessity,  till  they  have  given  in 
their  verdict ;  but  they  are  to  consider  of  it,  and  deliver  it  in 
with  the  same  form  as  upon  civil  causes;  only  they  cannot, 
in  a  criminal  case,  which  touches  life  or  member,  give  a  privy 
verdict.  See  1  Inst.  227 :  3  Inst.  110:  Fost.  27  :  2  Hat.  P.  C. 
300:  2  Hawk.  P.  C.  c.  47.  §  1,  2.  But  the  judges  may  ad- 
journ, while  the  jury  arc  withdrawn  to  confer,  and  return  to 
receive  the  verdict  in  open  court.  3  St.  Tr.  731  :  4  SL  Tr. 
23 1.  45.5.  485. 

On  the  state  trials  for  high  treason,  at  the  sessions-house  in 
the  Old  Bailey,  London,  under  a  special  commission  in  1794, 
against  several  persons  charged  with  having  formed  the  destruc- 
tive project  of  a  Convention  of  the  people,  to  overthrow  the 
monarchy  and  the  constitution,  the  jufy  on  each  prisoner  were 
kept  together  in  the  custody  of  the  sheriff  or  his  bailiffs  night 
and  day,  for  several  days  successively,  during  the  whole  of 
the  proceedings  on  each  trial,  and  till  they  gave  their  verdicts. 
The  court  adjourned  from  evening  till  morning;  and  also 
once  in  the  day  for  the  purpose  of  refreshment,  and  from 
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Saturday  evening  till  Monday  morning,  when  Sunday  inter- 
vened.— The  sheriff  was  charged  to  see  that  no  improper 
communication  ivas  had  with  the  jury  during  these  intervals. 
And  the  first  jury  having  heen  sent  several  nights  to  an  hotel 
in  Coven t  Garden,  at  some  distance  from  the  court,  a  slight 
suspicion  arising  that  they  were  not  kept  quite  free  from  extra- 
neous information,  the  subsequent  juries  were  accommodated 
with  beds  in  rooms  nearly  adjoining  the  court. 

Similar  precautions  have  been  taken  on  subsequent  import- 
ant occasions. — But  in  a  case  where,  on  the  trial  of  an  indict- 
ment for  a  misdemeanor,  which  continued  more  than  one  day, 
the  jury,  without  the  knowledge  or  consent  of  the  defendants 
separated  at  night,  the  Court  of  K.  B.  held  that  the  verdict 
was  not,  therefore,  void,  and  that  it  formed  no  ground  for 
granting  a  new  trial,  it  not  appearing  that  there  wTas  any 
suspicion  of  any  improper  communication  having  taken  place* 
2  /?.  #  A.  46V. 

A  culpril  was  indicted  for  murder.  The  jury  were  sworn, 
and  part  of  the  evidence  given,  but  before  the  trial  was  over, 
one  of  the  jurymen  was  taken  ill,  went  out  of  the  court  with 
the  judge's  leave,  and  presently  after  died.  The  judge,  doubt- 
ing whether  he  could  swear  another  jury,  discharged  the 
eleven,  and  left  the  prisoner  in  gaol.  The  court  was  moved 
for  a  writ  of  habeas  corpus,  to  bring  up  the  prisoner  that  he 
might  he  discharged,  having  been  once  put  upon  his  trial. 
This  being  a  new  case,  the  court  said  they  would  advise  with 
the  other  judges  upon  it ;  and  afterwards  they  all  agreed  that 
the  prisoner  might  be  tried  at  the  next  assises,  or  the  judge 
might  have  ordered  a  new  jury  to  have  been  sworn  imme- 
diately. Mkh.  4  G.  3.  R.  v.  Gould,  4  Taunt,  309 :  3  Campb. 
207,  But  the  usual  course  seems  to  be  to  re-swear  the  re- 
maining eleven,  together  with  the  new  juror,  in  which  case, 
however,  the  primmer  should  be  offered  his  challenges  over 
again  as  to  the  eleven,    lluss.  §  R.  224:  2  Leach,  620. 

So  if  a  prisoner  (with  whom  the  jury  are  charged)  be  by 
sudden  illness  during  the  trial  rendered  incapable  of  remaining 
at  the  bar,  the  jury  may  be  discharged  from  the  trial  of  that 
indictment,  and  the  prisoner  on  his  recovery  tried  by  another 
jury*    2  Leach.  546. 

A  juryman  may  act  on  his  own  knowledge  previously  ac- 
quired, in  forming  his  mind  to  a  particular  verdict ;  but  the 
proper  course  is  in  such  case  to  inform  the  court  (before  he  is 
sworn  on  the  jury)  that  he  has  material  evidence  to  give, 
cither  for  or  against  the  prisoner,  in  order  that  he  may  be 
sworn  as  a  witness  instead  of  a  juror.  Should  he  be  sworn  on 
the  jury  without  making  this  communication,  he  cannot  state 
facts  within  his  own  knowledge  to  the  court,  or  to  his  brother 
jurymen  without  being  sworn,    I  Salk.  405. 

The  verdict  in  a  criminal  case  publicly  and  openly  given 
may  be  either  general,  guilty,  or  not  guilty ;  in  which 
precise  terms  alone  a  general  verdict  must  be  given ;  or  special, 
when  it  must  set  forth  all  the  circumstances  of  the  case,  and 
pray  the  judgment  of  the  court  whether,  for  instance,  on 
the  facts  stated,  it  be  murder,  manslaughter,  or  no  crime 
at  all. 

This  special  verdict  is  where  the  jury  doubt  the  matter  of 
law,  and  therefore  choose  to  leave  it  to  the  determination  of 
the  court,  though  they  have  an  unquestionable  right  of  deter- 
mining upon  all  the  circumstances,  and  finding  a  general  ver- 
dict if  they  think  proper  so  to  hazard  a  breach  of  their  oaths : 
and  if  their  verdict  he  notoriously  wrong,  they  may  be  punished, 
and  the  verdict  set  aside  by  attaint  at  the  suit  of  the  king,  but 
not  at  the  suit  of  the  prisoner,  2  Hal  P.  C\  310:  4  Comm. 
361.  c.  27-    See  post,  IV.  2. 

The  instances  which  formerly  happened  of  fining,  impri- 
soning, or  otherwise  punishing  jurors,  merely  at  the  discretion 
of  the  court,  for  finding  their  verdict  contrary  to  the  direction 
of  the  judge,  were  arbitrary,  unconstitutional,  and  illegal; 
and  indeed  it  would  be  a  most  unhappy  case  for  the  judge 
himself,  if  the  prisoners  fate  depended  on  his  directions;  un- 
happy also  for  the  prisoner;  for  if  the  judge's  opinion  must 
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rule  the  verdict,  the  trial  bv  jurv  would  be  useless.    2  Hal 

p.  a  sis.  -  *  ' 

Yet  in  many  instances  where,  contrary  to  evidence,  the  jury 
have  found  the  prisoner  guilty,  their  verdict  hath  been  mer- 
cifully set  aside,  and  a  new  trial  granted  by  the  Court  of 
Kings  Bench;  for  in  such  case  it  cannot  be  set  right  by 
attaint  ;  1  Lev.  9:  7\  Jones,  163:  10  St.  Tr.  416";  as  the 
party  is  found  guilty  in  fact,  by  twenty-four.  1  BvL  2S0. 
I.  2.  7.  But  the  court  have  never  interfered  even  to  grant 
a  new  trial  where  a  prisoner  is  once  acquitted;  however 
contrary  the  verdict  might  be  to  the  opinion  of  the  judge, 
or  to  what,  in  the  eyes  of  all  but  the  jury,  might  be  deemed 
the  real  justice  of  the  case.  See  2  Hawk.  P.  C.  c.  47.  §  11, 
12;  where  it  is  positively  stated  as  settled,  that  the  court 
cannot  set  aside  a  verdict  which  acquits  a  defendant  of  a  pro- 
secution properlv  criminal.  See  this  Diet.  tit.  Trial.  (New 
Trial) 

A  jury  have  been  permitted  to  recal  their  verdict;  as  where 
one  wTas  indicted  of  felony,  the  jury  found  him  not  guilty, 
but  immediately  before  they  went  from  their  bar,  they  said 
they  were  mistaken,  and  found  him  guilty,  which  last  was  re- 
corded for  their  verdict,    Plowd,  211. 

2.  The  question  whether  juries  are,  or  are  not,  judges  of 
law  as  well  as  of  fact,  has  been  long  agitated  with  great  zeal 
and  energy. 

Juries  may,  by  a  general  verdict  of  acquittal  in  criminal  pro- 
secutions, prevent  the  case  from  coming  under  the  final  consi- 
deration of  the  court ;  who,  in  that  event,  have  no  opportunity 
of  deciding  on  the  question  of  law.  But  in  cases  of  conviction, 
it  is  the  established  rule,  that  the  judges  of  the  court  in  which 
the  prosecution  is  carried  on,  may  arrest  the  judgment,  or 
grant  a  new  trial,  where  they  are  of  opinion  that  the  offence 
is  not  such  as  is  charged  in  the  indictment;  that  the  indict- 
ment is  defective  in  charging  it;  or,  that  the  verdict  is  against 
evidence.  See  Brown's  Ca.:  Leach's  Crorvn  Law,  p.  135. 
c.  77.  Thus  much,  therefore,  appears  indisputable,  that  in  one 
event  the  court  are  the  acknowledged  judges  of  the  law,  as  the 
jury  are  of  the  fact:  and  that  the  latter  have  the  absolute 
power  of  acquittal  in  criminal  cases  ;  but  not  of  conviction ;  a 
provision,  indeed,  full  of  that  wisdom  and  mercy  which  so 
eminently  characterise  the  English  laws. 

This  litigated  question  has  principally  arisen  on  prosecutions 
for  libels,  and  above  all  others  on  those  for  state  libels ;  in 
which  it  had  for  a  long  time  heen  the  usage  of  the  judge  to 
direct  the  jury,  that  if  the  fact  of  the  publication  of  the  paper 
charged  to  be  a  libel  was  proved,  and  if  they  believed  the 
inuendoes  in  the  indictment,  they  must  find  the  defendant 
guilty;  see  R.  v,  St.  Asaph,  Dean,  and  R.  v.  Withers, 
3  Term  Rep.  428  ;  without  adverting  to  any  other  circum- 
stances, such  as  whether  the  paper  were  in  their  opinion  a 
libel,  or  published  with  a  malicious,  seditious,  &c.  intention. 

The  stat,  32  0.  3.  c.  60,  (extended  to  Ireland  by  33  G.  3. 
c.  43,  Irish),  after  reciting  that  "  doubts  had  arisen  whether 
on  the  trial  of  an  indictment  or  information  for  the  making  or 
publishing  any  libel,  where  an  issue  or  issues  are  joined 
between  the  king  and  the  defendant,  on  the  plea  of  not  guilty 
pleaded,  it  be  competent  to  the  jury  impanelled  to  try  the 
same,  to  give  their  verdict  upon  the  whole  matter  in  issue;" 
enacts,  that  "on  every  such  trial,  the  jury,  sworn  to  try  the 
issue,  may  give  a  general  verdict  of  guilty  or  not  guilty,  upon 
the  whole  matter  put  in  issue,  upon  such  indictment  or  informa- 
tion ;  and  shall  not  be  required  or  directed,  by  the  court  or 
judge,  before  whom  the  indictment,  &c.  "shall  be  tried,  to  find 
the  defendant  guilty,  merely  on  the  proof  of  the  publication, 
by  such  defendant,  of  the  paper  charged  to  be  a  libel,  and  of 
the  sense  ascribed  to  the  same  in  such  indictment."    §  1. 

But  it  is  provided  by  the  said  statute,  that  the  court  or  judge 
shall,  according  to  their  discretion,  give  their  opinion  and 
directions  to  the  jury  on  the  matter  in  issue,  as  in  other  crimi- 
nal cases  ;  that  the  jury  may  also  find  a  special  verdict ;  and 
that  in  case  the  jurv  shall  iind  the  defendant  guilt v,  he  may 
5  a 
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move  in  arrest  of  judgment,  as  by  law  he  might  have  done  j 
before  the  passing  of  the  act.    §  2,  3,  4-. 

It  is  observable,  that  as  the  rule  on  this  subject  laid  down 
by  Lord  Cuke,  1  InsL  ft.  is  in  a  negative  way;  "  ad 

qumtionem  facti  non  respondent ,  judices,  ad  quwstionem  juris 
non  respondent  juraiores^judges  are  not  to  answer  to  the 
question  of  fact;  juries  are  not  to  answer  to  the  question  of 
law;*'  so  the  statute  32  G.  3.  in  the  same  kind  of  language 
provides,  that  "  the  jury  shall  not  be  required  or  directed  to 
rind  a  verdict  of  guilty,  merely  on  the  proof  of  publication,  and 
the  sense  ascribed  to  the  paper."  The  statute  does  not  pro- 
ceed any  further  to  state  what  matters  may  or  may  not  be 
given  or  produced  in  evidence  in  such  trials :  nor  does  it  say 
one  word  positively  as  to  the  right  or  province  of  the  jury  to 
decide  the  question  of  law.  The  doubt  expressed  by  the  act 
to  have  been  entertained  is,  whether  it  were  competent  to  the 
jury  to  give  their  verdict  upon  the  whole  matter  in  issue. 
Now,  wherever  the  question  of  law  is  in  issue,  it  is  always 
tried  by  the  court  on  a  demurrer,  and  is  never  submitted  at  all 
to  a  jury.  On  an  issue  of  fact  (such  as  that  joined  on  all 
indictments  is)  the  law  is  never  in  dispute. 

The  provision  in  the  act,  "  that  in  cases  where  the  jury  shall 
iind  a  verdict  of  guilty,  the  defendant  may  move  in  arrest  of 
judgment,  as  by  law  he  might  have  done  before  the  passing  of 
the  act,"  seems  as  express  a  denial  of  the  right  of  the  jury  to 
determine  the  question  of  law  as  could  possibly  be  framed  ; 
since  that  question  can  never  arise  on  a  verdict  of  not  guilty. 
It  was,  doubtless,  adopted  in  major  cm  cautelam ;  lest  by  any 
forced  construction,  the  statute  should  have  been  interpreted  as 
taking  into  consideration  the  question  how7  far  the  jury  could 
act  as  judges  of  law. 

The  whole  fallacy  of  the  controversy  seems  to  have  origi- 
nated, first,  from  the  complication  of  fact  and  law,  which  is 
more  apparent  in  prosecutions  for  libel  than  in  other  criminal 
cases ;  and,  secondly,  from  confounding  the  terms  power  and 
right  as  synonymous ;  faculties  frequently  so  similar  in  their 
operation,  that  it  requires  the  discrimination  of  a  penetrating 
mind  to  assign  the  effects  arising  from  either  to  their  proper 
source.  The  jury  have  the  power  of  acquittal,  absolute  and 
uncontrolled ;  except  heretofore,  by  the  tedious  and  now 
repealed  process  of  attaint ;  which,  though  it  might  punish 
the  jury  for  their  verdict,  yet  could  not  convict  the  defendant 
whom  they  had  acquitted ;  and  it  was  even  doubted  whether 
such  attaint  could  be  maintained,  in  a  criminal  case,  against 
a  jury. 

There  is  no  doubt  that  before  the  passing  of  the  32  G.  3. 
c.  60.  if  a  jury  wTerc  convinced  either  that  the  paper  alleged  to 
be  a  libel  wras  not  such  in  law,  or  that  the  defendant  published 
the  same  through  an  innocent  negligence,  or  inadvertence, 
they  had  always  the  power  of  giving  a  verdict  of  acquittal* 
which  could  never  be  called  in  question.  Whether  that  statute 
has  conferred  any  further  privilege  on  them  is  left  for  the 
reader  to  determine,  after  considering  the  foregoing  observa- 
tions, and  those  which  follow,  extracted  from  two  most  learned, 
ingenious,  and  constitutional  writers. 

On  the  trial  of  John  Lilburne  for  treason,  in  1649,  high 
words  passed  between  the  court  and  him,  in  consequence  of 
his  stating  that  the  jury  were  judges  both  of  law  and  fact,  and 
citing  passages  in  1  Inst.  228.  a.  to  prove  it.  2  St.  Tr.  4  ed.  6Q. 
In  the  case  of  Penn  and  Meade,  who,  in  lf>70,  were  indicted 
for  unlawfully  assembling  the  people,  and  preaching  to  them, 
the  jury  gave  a  verdict  against  the  directions  of  the  court  in 
point  of  law,  and  for  this  they  were  committed  to  prison. 
But  the  commitment  was  questioned,  and  on  a  habeas  corpus 
brought  in  the  Court  of  Common  Pleas,  it  was  declared  illegal, 
Vaughan,  chief  justice,  distinguishing  himself  on  the  occasion 
by  a  conclusive  argument  in  favour  of  the  rights  of  a  jury. 
He  said,  {i  that  as  every  issue  of  fact  must  be  supported  by 
testimony,  upon  the  truth  of  which  the  jury  are  exclusively  to 
decide,  they  cannot  be  guilty  of  any  legal  misdemeanor  in 
returning  their  verdict,  though  apparently  against  the  direction 


of  the  court  in  point  of  law  ;  since  it  can  never  be  proved  that 
they  did  believe  the  evidence  upon  which  the  direction  of  the 
court  must  have  rested.1'  Vaugh.  164.  Sec  Phillipps's  Slate 
Trials,  BusheVs  Ca.i  1  Freem.  1:  Faugh*  135,  However, 
the  contest  did  not  cease,  as  appears  by  Sir  John  Hawles's 
famous  "  Dialogue  between  a  Barrister  and  a  Juryman,"  which 
was  published  in  IfiSO,  to  assert  the  claims  of  the  latter, 
against  the  then  current  doctrine,  decrying  their  authority. 
Since  the  revolution  also  many  cases  have  occurred,  in  which 
there  has  been  much  debate  on  the  like  topic.  See  Hardrv.  23 : 
Frankiuns  Ca.  9  St,  Tr.  27 5:  Peter  Zengers,  ib. :  Owens 
Ca.  10  St.  Tr.  196.  App. :  Woodfalls  CV :  5  Burr.26\. 
11.  v.  Shipley,  Dean  of  St.  Asaph,  By  attending  to  the  cases 
before  referred  to,  it  will  be  easy  to  trace  the  progress  of  the 
controversy  on  the  limit  of  the  jury's  province.  1  Inst. 
155.  b.  in  n. 

Mr.  Hargrave,  in  one  of  his  notes  to  Coke  upon  Littleton, 
gives  the  following  as  his  opinion,  which,  from  the  known 
learning  and  probity  of  the  writer,  is  deserving  very  serious 
attention. 

**  On  the  one  hand/*  says  he,  ({ as  the  jury  may,  as  often  as 
they  think  fit,  find  a  general  verdict,  I  therefore  think  it  un- 
questionable that  they  so  far  may  decide  upon  the  law  as  well 
as  fact ;  such  a  verdict  necessarily  involving  both.  For  this 
there  is  the  authority  of  Littleton  himself,  who  writes,  that, 
f  If  the  inquest  will  take  upon  them  the  knowledge  of  the  law 
upon  the  matter,  they  may  give  their  verdict  generally/ 
§  368.  22S.  a.  But,  on  the  other  hand,  it  seems  clear,  that 
questions  of  law  generally  and  more  properly  belong  to  the 
judges,  and  that,  exclusively  of  the  fitness  of  having  the  law 
expounded  by  those  who  are  trained  to  the  knowledge  of  it  by 
long  study  and  practice,  this  appears  from  various  considera* 
tions  : — First.  If  the  parties  litigating  agree  in  their  facts,  the 
cause  can  never  go  to  a  jury,  but  is  tried  on  a  demurrer;  it 
being  a  rule,  apparently  without  exception,  that  issues  in  law 
are  ever  determined  by  the  judges,  and  only  issues  of  fact  are 
tried  by  a  jury.  1  Inst.  71*  b.  Secondly.  Even  when  an 
issue  of  fact  is  joined,  and  comes  before  a  jury  for  trial,  either 
party,  by  demurring  to  evidence,  which  includes  an  admission 
of  the  fact,  to  which  the  evidence  applies,  may  so  far  draw  the 
cause  from  the  cognizance  of  the  jury ;  for  in  that  case,  the 
law  is  referred  for  the  decision  of  the  court,  from  which  the 
issue  of  fact  comes;  and  the  jury  is  either  discharged,  or,  at 
the  utmost,  only  ascertains  the  damages.  1  lust.  72.  a. : 
Cocksedge  v.  Fanshaw,  Dough  1 1  f3u  1 34- :  Cort  v.  Birkbeck, 
Doug!.  218.  225  :  Bull,  N.  P.  Stid  ed.  31 3.  Thirdly.  The  jury 
is  supposed  to  be  so  inadequate  to  rinding  out  the  law>  that  it 
is  incumbent  on  the  judge  who  presides  at  the  trial  to  inform 
them  what  the  law  is ;  and  as  a  check  to  the  judge  in  the  dis- 
charge of  this  duty,  cither  party  may,  under  slat,  /f  'est m.  2. 
c.  31.  make  his  exception  in  writing  to  the  judge's  direction, 
and  enforce  its  being  made  a  part  of  the  record,  so  as  after- 
wards to  found  error  upon  it.  See  2  Inst.  426  :  Trials  per  pais, 
8  ed.  222.  4r>ci:  Fabrigas  v.  Mostyn,  11  St.  Tr.:  Moneij 
v.  Leach,  3  Burr.  1742  :  Bull.  N.  P.  2nd  ed.  315.  [This  Diet, 
tit.  Bill  of  Exceptions.~\  Fourthly.  The  jury  is  ever  at  liberty 
to  give  a  special  verdict,  the  nature  of  which  is  to  find  the  facts 
at  large,  and  leave  the  conclusion  of  law  to  the  judges  of  the 
court  from  which  the  issue  comes.  Formerly,  indeed,  it  was 
doubted  whether,  in  certain  cases  in  which  the  issue  was  of  a 
very  limited  and  restrained  kind,  the  jury  was  not  bound  to 
find  a  general  verdict :  but  the  contrary  was  settled  in  Down- 
man's  Ca.  9  Co.  1 1  b. ;  and  the  rule  now  holds  both  in  criminal 
and  civil  cases  without  exception.  See  1  InsL  227-  b. :  Staunf, 
P.  C.  165.  a.:  2  Ld.  Raym.  1494.  Fifthly.  Whilst  attaints, 
which  still  subsist  in  law  (see  ante),  were  in  use,  it  waa 
hazardous  in  a  jury  to  find  a  general  verdict  where  the  case 
was  doubtful,  and  they  were  apprised  of  it  by  the  judges ; 
because  if  they  mistook  the  law  (against  the  direction  of  the 
judge),  they  were  in  danger  of  an  attaint.  1  InsL  228.  a.: 
' Hoi  227:  Faugh.  144:  2  H.  H.  P.  C,  310:  Gilb.  C.  P> 
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2ml  edit*  128.  Sixthly.  If  the  jury  find  the  facts  specially,  and 
add  their  conclusion  as  to  the  law,  it  is  not  binding  on  the 
judges;  but  they  have  a  right  to  control  the  verdict,  and 
declare  the  law  as  they  conceive  it  to  he.  At  least  this  is  the 
language  of  some  most  respectable  authorities,  Statmdf.  P.  ft 
1 05.  4Li  Plowd.  U4.  a.  b.:  4  Co.  42,  6.:  Hal.  H.  P.  C.  i. 
471,  476",  477;  ii.  80&  [See  ante,  III.]  Lastly.  The  courts 
have  long  exercised  the  power  of  granting  new  trials  in  civil 
cases,  where  the  jury  finds  against  that  which  the  judge,  trying 
the  cause,  or  the  court  at  large,  holds  to  be  law ;  or  where  the 
jury  finds  a  general  verdict,  and  the  court  conceives  that  on 
account  of  difficulty  of  law  there  ought  to  have  been  a  special 
one*  Hardw.  26.  [And  the  court  will  grant  such  new  trial, 
even  a  second  and  a  third  time,  till  the  jury  give  a  general 
verdict  consonant  to  law ;  or  a  special  verdict,  on  which  the 
court  may  pronounce  the  law.  See  Tindal  v.  Brown,  1  Term 
Rep.  and  this  Diet,  tit.  Trial  (New  TriaL)^  Though 
too  in  criminal  and  penal  cases  the  judges  do  not  claim  such  a 
discretion  against  persons  acquitted,  the  reason  presumed  is  in 
respect  of  the  rule,  nemo  bis  punitur  aui  vexatur  pro  eodem 
delicto;  or  the  hardship  which  would  arise  from  allowing  a 
person  to  he  twice  put  in  jeopardy  for  one  offence:  and  if  this 
be  SO;  it  only  shews,  that  on  that  account  an  exception  is  made 
to  a  general  rule.  4  Comm.  36 1  :  2  Ld.  Rai/m.  1585  :  2  Stra. 
899:  4  Co.  40.  a. :  Win  gate's  Maxims,  6[)5.  Upon  the  whole 
(says  Mr.  Hargrave),  the  result  is,  that  the  immediate  and 
direct  right  of  deciding  upon  questions  of  law  is  entrusted  to 
the  judges;  that  in  a  jury  it  is  only  incidental.  That  in  the 
exercise  of  this  incidental  right,  the  latter  are  not  only  placed 
under  the  superintendence  of  the  former,  hut  are  in  some 
degree  controllable  by  them:  and  therefore;  that  in  all  points 
of  law  arising  on  a  trial,  juries  ought  to  shew  the  most  respect- 
ful deference  to  the  advice  and  recommendation  of  judges. 
Nor  is  it  any  small  merit  in  this  arrangement,  that,  in  conse- 
quence of  it,  every  person  accused  of  a  crime  is  enabled,  by  the 
general  plea  of  not  guilty,  to  have  the  benefit  of  a  trial,  in 
which  the  judge  and  jury  are  a  check  upon  each  other. 
I  hist.  \55.  a.  &c.  in  n" 

It  will  be  perceived  from  the  above  extract,  that  Mr. 
II ar grave  admits  the  incidental  right  of  the  jury  to  deter- 
mine questions  of  law  ;  in  which  he  goes  further  than  the 
writer  from  whom  the  subsequent  long  quotation  is  intro- 
duced. 

Mr.  Wynne,  in  his  Etmomus,  or  Dialogues  concerning  the 
Law  and  Constitution  of  England,  Dial.  S.  §  53.  et  seq.  ex- 
amines the  dispute,  very  elegantly,  in  the  following  manner  :  — 

"  All  that  may  here  be  said  upon  the  subject  of  juries  is 
agreeable  to  the  established  maxim  above  recognised,  ad  ones- 
ttonem  Jhcti,  &c.  This  is  the  fundamental  maxim  acknow- 
ledged by  the  constitution ;  and  yet  this  is  the  maxim  which 
those  who  have  advanced  doctrines  against  the  constitution 
have  ever  in  their  mouths* 

"Fundamental  maxims  of  law  or  government  are  so  plain 
and  intuitive,  that  every  body  understands  them  ;  those  of  the 
lowest  capacity  make  them  the  standard  in  their  own  breasts  to 
judge  by.  And  therefore  they  who  would  lead  a  party  in  a 
wrong  cause  with  success,  must  do  it  not  by  disputing  funda- 
mentals, but  by  avowing  and  afterwards  perverting  them. 
This  seems  to  be  much  the  case  in  the  present  contested 
question. 

"  It  is  undoubtedly  true  that  the  jury  are  judges,  the  only 
judges  of  the  fact:  is  it  not  equally  within  the  spirit  of  the 
maxim,  that  judges  only  have  the  competent  cognisance  of  the 
law  ?  Can  it  be  contended  that  the  jury  have,  in  reality,  an 
adequate  knowledge  of  law  ;  or  that  the  constitution  ever 
designed  they  should?  Every  country  village  has  its  jurors, 
whom  nobody  will  suppose  to  be  lawyers:  and  it  is  from  the 
generality  that  we  are  to  form  our  notions  of  the  nature  of  a 
jury,  as  the  law  has  prescribed  it ;  not  from  the  abilities  of 
any  particular  man,  or  any  particular  jury7.  But  it  is  said, 
and  it  is  an  argument  not  a'  little  insisted  upon,  that  the  law 


and  the  fact  are  often  complicated.  Then  it  is  the  province 
of  the  judge  to  distinguish  them;  to  tell  the  jury,  that  sup- 
posing they  believe  that  such  and  such  facts  were  done,  what 
the  law  is  in  such  circumstances.  This  is  an  unbiassed  direc- 
tion :  this  keeps  the  province  of  judge  and  jury  distinct :  the 
facts  arc  left  altogether  to  the  jury,  and  the  law  does  not  con- 
trol the  fact,  but  arises  from  it.  If  the  law  is  thought  to  be 
mistaken,  the  direction  of  the  judge  that  gave  it  may  be  consi- 
dered in  another  court ;  and  if  it  is  mistaken,  the  verdict  in 
conformity  to  it  will  be  of  no  effect.  But  u  verdict  cannot 
be  complained  of  as  contrary  to  the  direction  of  law  given ; 
it  can  scarcely  be  concluded  it  is:  and  the  reason  is,  because 
the  law  arises  only  from  the  fact ;  and  the  jury  previously 
find  the  fact  in  their  own  mind,  before  they  couple  it  with 
the  law  pronounced  from  the  bench  to  make  up  their  ver- 
dict. Every  verdict  is  confounded  of  law  and  fact ;  but  the 
law  and  the  fact  are  always  distinct  in  their  nature.  See 
Faugh.  146.  152. 

" Littleton  and  his  commentator  have  been  made  advocates 
on  this  occasion ;  and  have  been  thought  to  say,  though  at  the 
peril  of  contradicting  themselves  an  hundred  times,  that  jurors 
are  the  judges  of  the  law  as  well  as  of  the  fact,  in  the  passage 
already  repeatedly  cited  and  alluded  to.  1  I  fist.  228,  a. — {  If 
they  will  take  upon  them  the  knowledge  of  the  law  upon  the 
matter,  they  may  give  their  verdict  generally,  as  is  put  in 
their  charge/  See  2  Ld.  Raym.  1494:  Hardw.  16.  But 
does  not  the  judge  betray  his  trust  in  not  telling  them  how 
the  law  is?  If  he  does  not  tell  them,  it  is  true  they  may 
suppose  it  to  be  so,  and  find  accordingly ;  if  he  does  tell  them 
how  the  law  is,  they  are  to  compare  the  fact  with  the  law  ; 
but  cannot  of  their  own  head  say  what  the  law  is.  The  law 
is  never  submitted  to  them,  as  part  of  their  inquiry.  Faugh. 
1 43.  No  finding  can  in  general  be  complained  of,  as  against  a 
judge's  direction;  but  as  against  the  weight  of  evidence,  and 
in  that  case  the  remedy  is  well  known.  The  warrant  of  com- 
mitment, as  stated  in  the  return  in  Bushell's  case,  was  never- 
theless expressly  granted  against  the  jury,  for  finding  contrary 
to  the  direction  of  the  judge  in  a  matter  of  law.  Which  part 
of  the  return,  Faughan,  C.  J.  said,  literally  taken,  was  insig- 
nificant and  not  intelligible  ;  and  if  it  had  any  meaning,  stript 
of  the  veil  and  colour  of  words,  was  a  direct  argument  for  the 
abolition  of  the  form  of  trial  by  jury ;  because  the  judge  in 
such  case  must  resolve  both  the  law  and  the  fact.  True  it  is, 
the  chief  justice  does  there  put  a  particular  case  of  a  jury  find- 
ing against  a  judge's  direction,  which  in  general,  for  the  reason 
he  has  given,  is  impossible :  and  that  case  is,  where  a  judge 
asks  the  jury,  previous  to  the  verdict,  *  How  they  find  such  a 
particular  thing  propounded  to  them?  '  If  on  their  giving  an 
answer  the  judge  adds,  f  Then,  as  you  agree  to  find  the  fact 
so,  the  law  is  for  the  plaintiff  or  defendant  and  if  the  finding 
is  afterwards  contrary  to  what  he  declares,  they  do  in  that  case 
find  contrary  to  the  judge's  direction  in  matter  of  law.  But  in 
that  case,  the  regular  order  of  proceeding  is  directly  inverted  ; 
the  judge  makes  them  find  a  particular  fact  previous  to  his 
declaration  of  the  law :  whereas,  what  V aughan,  C.  J-  calls 
the  discreet  and  lawful  assistance  of  a  judge  to  a  jury,  is 
always  to  give  an  hypothetical  direction  to  the  jury;  not  by 
previously  having  their  answer  to  the  fact,  and  thereupon 
declaring  the  law  to  control  their  verdict ;  hut  to  leave  their 
verdict  free,  by  saying,  f  If  you  find  the  fact  so  and  so,  then 
the  law  is  for  the  plaintiff;  or  you  are  to  find  for  the  plaintiff' ; 
or  vice  versa*    See  Faugh.  136.  143.  144. 

"  All  this  reasoning  shews,  that  the  province  of  judge  and 
jury,  as  to  law  and  fact,  are  separate  and  exclusive:  that  in 
the  general  and  regular  form  of  proceeding,  it  is  impossible  for 
a  verdict  to  be  said  to  be  against  a  direction  in  law  ;  but  if  the 
case  should  happen,  the  verdict  must  be  rectified ;  for  this 
plain  reason,  that  it  appears  in  such  a  case  the  jury  have  taken 
upon  them  the  determination  of  the  law,  which  is  entirely  out 
of  their  jurisdiction. 

"  Besides  what  lias  been  already  said,  it  seems  undeniably  to 
5u2 
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appear,  that  juries  are  designed  by  the  constitution  to  be  judges 
of  the  fact  only,  and  not  of  the  law,  for  these  reasons: — First* 
Because  the  contrary  supposition  is  against  the  plain  tenor 
of  their  oath.  The  form  of  every  oath  administered  in  a  court 
of  justice  is  either  according  to  common  law,  or  as  required  by 
some  act  of  parliament.  3  hist.  165.  An  oath  of  office  con- 
tains a  summary  description  of  duty;  and  the  terms  of  a  jury's 
oath  are  so  strictly  applicable  to  fact  only,  that  they  do  by  the 
strongest  implication  exclude  any  cognizance  of  the  law. 
Every  juror,  in  a  cause,  is  enjoined  by  bis  oath  '  well  and 
truly  to.  try  the  issue  joined  between  the  parties,  and  a  true 
verdict  to  give  according  to  the  evidence.1  Now  to  consider 
this  by  parts.  1,  He  is  ivett  and  truly  to  try.  How  can  one 
well  and  truly  try  any  point  but  according  to  bis  knowledge? 
Either,  as  has  been  contended,  according  to  his  own  previous 
knowledge,  or  according  to  the  in  formation  he  meets  with  at 
the  time  of  the  examination,  A  juror  may  have  knowledge  of 
both  kinds  as  to  the  fact ;  but  it  is  not  requisite  he  should  have 
either  as  to  the  law.  2.  The  oath  directs  the  jury  to  try  the 
issue  joined.  This  issue  is  always  a  fact  denied  on  one  side, 
and  affirmed  on  the  other  ;  where  the  law  is  directly  in  dis- 
pute, the  issue  (as  has  been  repeatedly  observed  in  the  remarks 
on  the  stat.  32  G,  3.  c\  00.)  goes  before  the  court,  and  not  at 
all  before  a  jury*  And  though  during  the  trial  of  an  issue  of 
fact,  points  of  law  do  very  often  incidentally  arise,  it  does  not 
follow  from  thence  that  they  are  under  the  cognizance  of  the 
jury ;  any  more  than  disputes  about  practice,  the  competence 
of  witnesses, 'or  whether  such  and  such  evidence  is  admissible  ; 
which  do  as  often  arise  in  the  course  of  a  trial,  and  were  never 
contended  to  belong  to  the  jury.  The  law,  therefore,  because 
it  arises  out  of  the  fact,  and  because  in  the  end  it  is  to  govern 
it,  does  not,  on  that  account,  appertain  to  the  jury,  if  from 
other  considerations  it  appears  to  be  improper.  3*  What  can 
be  meant  by  a  true  verdict  ?  Truth,  both  philosophers  and 
lawyers  will  refer  to  fact,  rather  than  opinion  about  law  :  when 
it  is  referred  to  opinion,  we  mean  the  agreement  tf  a  proposi- 
tion with  our  own  ideas,  or  the  ideas  of  others.  But  how 
those  who  have  such  faint  and  imperfect  ideas  as  jurors  have 
of  law,  can  discern  this  agreement,  or  judge  of  the  truth  in 
such  a  case ,  every  reasoning  man  must  be  at  a  loss  to  deter- 
mine. 4.  13  ut  to  exclude  the  possibility  of  a  doubt  iu  this 
question,  their  oath  does  not  only  direct  them  to  find  the 
truth,  but  tells  them  what  rule  or  measure  they  are  to  go  by 
in  their  inquiry.  They  are  to  find  a  true  verdict  according  to 
the  evidence.  This  branch  of  the  oath,  which  governs  the 
whole,  can  be  applied  only  to  the  fact.  The  fact  only  is  in 
evidence,  and  consequently  the  law  not  being  in  evidence  is 
not  before  them.  See-  Vaitgh*  11-3,  Thus  in  the  clearest 
terms  does  the  oath  limit  and  define  their  duty. 

ff  But,  secondly,  in  the  course  and  management  of  a  trial, 
other  persons  are  likewise  under  an  oath,  and  have  duties 
incumbent  on  them  also.  Now  without  looking  into  the  oath 
of  a  judge,  it  will  be  easily  understood  to  be  inconsistent  with 
his  duty  and  his  oath  to  be  a  mere  cypher  on  the  bench.  A 
judge,  however,  will  be  little  more  than  a  cypher,  either  if  he 
sits  and  says  nothing,  or  if  what  he  does  say  is  to  go  for  nothing* 
The  jury's  ignorance  of  law  makes  it  necessary  for  the  judge 
to  tell  them  what  the  law  is  in  the  case  before  them ;  but  he 
tells  it  them  surely  to  very  little  purpose,  if  they  think  them- 
selves afterwards  at  liberty  to  determine  otherwise, 

"  Other  arguments  there  are  also  which  deserve  to  have 
weight  on  this  question,  drawn  from  the  forms  of  pleading  and 
the  general  frame  of  records ;  than  which  none  perhaps  can  be 
produced  more  worthy  to  be  relied  on. 

e(  I.  It  is  well  known  in  constant  experience,  that  by  the 
mode  of  drawing  a  demurrer,  the  matter  in  debate  is  referred 
altogether  to  the  decision  of  the  court,  and  in  reality  never 
does  go  before  a  jury.  By  a  demurrer,  the  bare  law  is  in  ques- 
tion ;  the  fact  being  constantly  admitted,  if  clearly  expressed* 
The  reason  of  admitting  the  fact  in  that  case  seems  to  be,  that 
without  such  confession  of  the  fact  the  court  have  no  ground 


to  go  upon  ;  for  the  law  in  every  case  arises  from  the  fact. 
The  case  then  must  really  exist  before  the  legality  of  it,  as  to 
circumstances,  can  he  determined.  But  if  a  matter  where  the 
law  only  is  in  question,  is  never,  nor  can  in  its  nature  lie.  sent 
to  a  jury,  it  proves  almost  to  a  demonstration,  that  the  jury 
have  nothing  to  do  with  bare  law.  2.  Nor  is  the  argument  to 
be  drawn  from  the  nature  of  a  special  verdict  of  less  force  on 
this  occasion.  The  ignorance  of  the  jury  as  to  the  law  in  the 
case,  and  their  reference  to  the  court,  is  the  constant  language 
of  a  special  verdict.  Not  that  the  jury  can  in  reality  be  sup- 
posed more  ignorant  of  the  law  arising  in  such  a  case,  than 
they  are  in  a  thousand  others,  where  all  is  concluded  under  a 
general  verdict.  Indeed,  in  that,  light,  the  common  juries  are 
now  much  improved  in  their  knowledge  of  the  law,  there  being 
very  few  instances  of  their  expressing  their  doubts  in  special 
verdicts  at  this  day.  The  reason  of  having  special  verdicts 
was,  at  all  times,  in  order  to  have  the  point  of  law  solemnly 
determined,  and  remain  on  record;  without  which,  in  many 
cases,  no  writ  of  error  could  have  been  brought  in  former 
times,  nor  the  point  reserved  for  the  consideration  of  the  court. 
The  usage  of  stating  a  case,  and  having  a  general  verdict, 
subject  to  the  opinion  of  the  court  afterwards  on  the  circum- 
stances of  the  ease,  is  an  invention  of  late  times;  and  is  found 
in  practice  to  be  less  expensive,  and  to  answer  to  the  parties  as 
well  as  a  special  verdict.  But  the  case  stated,  and  the  special 
verdict,  are  equally  proofs  of  what  is  here  contended  for,  by 
expressly  leaving  tin-  law  to  the  court  for  their  determination. 
See  ante,  111. 

u  The  professed  patrons  of  the  right  of  the  jury  to  be  judges 
of  law  have  principally  applied  their  doctrine,  as  has  been 
already  remarked,  to  the  case  of  libels :  but  they  were  aware 
that  the  conclusion  would  be  general,  though  the  case  was 
particular;  because  the  right  of  the  juries  to  determine  the 
law  in  the  cast  of  libels,  could  only  be  a  consequence  of  their 
right  to  find  the  law  in  other  cases.  There  seems  to  be  this 
fatality  that  has  in  practice  attended  the  case  of  libels,  that  the 
law  and  the  fact  have  not  been  always  accurately  distinguished: 
and  perhaps  in  feverish  times,  some  particulars  have  been  con- 
tended for  as  implications  of  law,  which  ought  rather  to  have 
been  considered  as  facts,  and  left  to  the  jury*  £An  evil,  and 
perhaps  the  only  one,  in  some  measure  guarded  against  by  the 
construction  put  on  the  stat.  32  G.  3.  c.  £>0.  mentioned  at  the 
beginning  of  this  discussion.] 

ff  It  seems,  however,  universally,  that  any  action,  the  inten- 
tion of  the  agents,  and  every  other  circumstance  under  which 
that  action  was  done,  are  equally  facts,  and  as  such  cognizable 
by  a  jury  ;  but  whether  that  action,  under  all  the  circumstances 
in  which  it  has  been  admitted  or  proved  to  have  been  done,  is 
a  crime  or  not,  is  what  the  law  alone  can  determine;  and  the 
judges,  whose  breasts  are  the  depositaries  of  the  law,  alone  can 
pronounce.  Otherwise  it  is  evident  the  quality  of  human 
actions,  more  especially  of  those  that  are  in  themselves  indif- 
ferent, and  have  been  defined  by  society  alone,  would  be 
referred  not  only  to  a  very  variable  standard,  but  an  incom- 
petent one.  Apply  this  particularly  to  the  case  of  libels,  and 
the  least  reflection  will  be  sufficient  to  shew,  that  the  power 
and  province  of  juries  is  the  same  in  case  of  libels  as  in  every 
other  case;  and  that  in  no  case  whatever  a  jury  has,  in  its 
nature,  a  cognizance  of  lawr,  though,  by  accident,  the  law 
may  have  been  sometimes  left  to  them." 

To  draw  towards  a  conclusion  of  this  long  discussion,  the 
very  interesting  nature  of  which  must  plead  the  editor's  excuse, 
for  the  foregoing  multiplied  extracts  and  observations. — There 
are  some  arguments  in  favour  of  the  jury's  right,  as  relates  to 
criminal  cases,  which  seem  not  answered  by  the  remarks 
arising  from  the  conduct  of  civi]  causes.  In  the  first  place, 
their  oath  is,  that  they  shall  £f  well  and  truly  try,  and  a  true 
deliverance  make,  between  our  sovereign  lord  the  king,  and 
the  prisoner  whom  they  have  in  charge,  and  a  true  verdict 
give  according  to  the  evidence."  Now  it  is  not  expressed  te/iat 
they  shall  try;  it  is  therefore  inferred,  that  the  whole  of  the 
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case  is  submitted  to  their  determination.  But  we  must  recol- 
lect that  in  this,  as  in  all  cases,  an  issue  is  joined,  between  the 
king  and  the  prisoner,  of  Not  guilty  and  Guilty.  See  this  Diet, 
tits*  Pleading,  Trial  The  verdict  according  to  the  evidence 
must  be  therefore  on  the  issue,  as  in  all  other  cases;  and  the 
fact  only,  not  the  law,  is  submitted  to  the  consideration  of  the 
jury.  Some  doubt  has  arisen  on  the  word  deliverance ;  whe- 
ther it  applies  to  delivering  the  verdict ;  to  the  deliverance  of 
the  culprit  from  his  charge  and  imprisonment ;  or  whether  it 
does  not  simply  mean  a  true  deliberation  on,  and  consideration 
of,  the  evidence  produced  to  them  ;  which  latter  is  the  sense 
most  approved  by  legal  writers  and  historians  on  the  subject. 
If,  indeed,  it  does  apply  to  the  deliverance  of  the  prisoner, 
still  it  must  he  a  true  deliverance,  on  proof  of  his  innocence,  or, 
rather,  on  failure  in  the  proof  of  his  guilt. 

Another  argument,  which,  at  first,  bears  the  appearance  of 
more  weight  than  those  just  mentioned,  though  it  has  not 
been  frequently  relied  on,  is  this:  That,  from  the  very  nature 
and  words  of  the  verdict,  the  jury  are  constituted  judges  of 
the  law,  as  well  as  the  fact,  in  criminal  cases ;  that  the  words 
Guilty,  or  Not  guilty,  do  not  merely  ascertain  the  commission 
or  non- commission  of  any  indifferent  fact,  but  the  commission 
of  a  criminal  fact,  or  the  being  free  from  any  crime,  as  the  fact 
is  not  done,  or  as  the  fact  though  done  were  lawful,  or  per- 
formed without  any  illegal  or  criminal  intention.  That  there- 
fore the  jury  in  terms  decide,  by  their  verdict,  not  only  on 
the  perpetration  of  the  fact,  but  on  the  criminality  annexed  to 
it ;  since,  if  the  fact  be  not  criminal,  no  guilt  is  incurred;  and 
therefore  the  verdict  of  guilty  would  be  false,  and  of  nol  guilty 
nonsensical;  no  guilt  attaching  to  a  praiseworthy,  an  indif- 
ferent, or  an  innocent  act.  Two  answers  suggest  themselves; 
one,  that  the  language  in  which  alone  the  jury  can  deliver  a 
general  verdict,  according  to  the  rules  positively  prescribed  to 
them  by  law,  at  all  events  allows  the  fact  charged  to  be  crimi- 
nal, as  far  as  the  judgment  or  discretion  of  the  jury  on  that 
question  can  be  exercised,  whatever  may  be  the  subsequent 
decision  of  the  court.  The  second,  that  the  language  of  the 
verdict,  interpreted  according  to  the  rules  of  law,  of  practice, 
and  of  common  sense,  is  this: — "  Guilty,  if  the  fact  with 
which  the  prisoner  is  charged  be  sufficiently  stated,  and  is  a 
crime  in  the  eye  of  the  law,"  And  that  this  is  the  true  inter- 
pretation of  the  verdict  of  guilty,  the  right  of  the  court  to 
arrest  the  judgment,  in  case,  on  inspection  of  the  record,  they 
are  of  opinion  that  the  fact  charged  is  no  crime,  or,  if  a  crime, 
is  defectively  charged,  is  undeniable  proof.  This  right  of  the 
court  to  decide  the  law  in  the  event  of  a  verdict  of  guilty  is 
recognized  by  stat.  32  G.  3.  c.  u'O.  already  so  often  cited. 

Still  it  may  be  objected  that  the  jury  by  a  verdict  of  Not 
guilty  have  a  right  to  decide  the  law.  But  the  fallacy  of 
confounding  the  terms  right  and  power  has  already  been  no- 
ticed ;  and  it  may  be  added  that  though  several  juries  were 
successively  to  acquit  several  defendants  on  a  charge  of  pub- 
lishing the  same  libel,  their  verdicts  could  never  be  produced 
as  precedents  in  law,  that  another  might  not  be  indicted  for 
the  same  libel,  and  found  guilty  by  another  jury  ;  and  this  has 
actually  happened.  To  put  the  case  still  stronger;  it  is  by  no 
means  an  uncommon  circumstance,  that  where  several  criminals 
are  included  in  the  same  indictment,  they  sever  in  their  chal- 
lenges, and  are  therefore  tried  separately  ;  but  it  was  never 
imagined  that  the  conviction  or  acquittal  of  one,  had  the  least 
eflect  upon  the  question  of  the  guilt  or  innocence  of  the  others  ; 
whereas  the  decision  of  the  court  on  an  indictment,  that  the 
fact  charged  in  it  as  a  crime  was  not  such,  or  was  defectively 
charged,  would  quash  the  whole  indictment  against  all;  and 
be  a  precedent  for  arresting  the  judgment  on  any  subsequent 
conviction,  or  indictment  under  the  same  circumstances.  Why? 
Ciearlv  because  in  one  case  the  mere  fact  is  decided,  as  relates 
to  the'iudividual  accused ;  in  the  other  the  question  of  law,  as 
relates  to  the  crime  charged. 

l\\  If  a  man  assault  and  threaten  a  juror  for  giving  a  verdict 


against  him,  he  is  highly  punishable  bv  fine  and  imprisonment, 
1  Hawk.  c.  21.  §  3. 

No  action  can  be  maintained  against  a  juryman  for  a  verdict, 
however  wrongful  and  vexatious  his  conduct  may  have  been. 

1  T.  R.  513.  535. 

Neither  is  any  one,  cither  upon  a  grand  or  petit  jury,  liable 
to  a  prosecution  in  respect  of  a  verdict  given  by  him  in  a 
criminal  matter.    1  Bjmh  c.  72.  §  5 :  1  Ld.  Ray.'  ii^). 

And  it  seems  that  jurors  were  not  subject  to  any  prosecution 
for  false  verdict,  except  by  way  of  attaint,  which,  as  has  been 
already  mentioned,  was  abolished  by  the  6  G.  4.  c.  50.  §.  60. 
But  the  following  section  declares  that  jurors  consenting  to 
embracery  shall  be  still  punishable  as  before  by  fine  and  impri- 
sonment.   See  tit.  Embracery. 

The  fining  and  imprisoning  of  jurors  for  giving  their  verdict 
hath  several  times  been  declared  in  parliament  an  illegal  and 
arbitrary  innovation,  and  of  dangerous  consequence  to  the 
government,  and  the  lives  and  liberties  of  the  subject.  2  Keb. 
180.  See  also  Bushels  case,  Vaugh.  135:  6  Hotvelts  St.  Tr. 
999. 

By  the  common  law,  jurors  returned  and  not  appearing, 
shall  lose  and  forfeit  the  issues  returned  upon  them.  See 
35  H.  8.  c.  (i.  §  9-  And  if  a  juryman  be  called,  and  (being 
present)  refuse  to  appear,  or  having  appeared,  withdraw  himself 
before  he  be  sworn,  the  court  may  set  a  tine  upon  him  at  their 
discretion.    2  Hale,  309, 

And  by  the  C  G.  4.  c.  50.  §  51.  53.  court  of  nisi  prius,  oyer 
and  terminer,  &c.  held  for  the  City  of  London,'  sheriffs,  coro- 
ners, and  commissioners  upon  any  inquest  or  inquiry  before 
them,  may  fine  jurors  for  non-attendance.  And  by  §  54.  the 
same  power  is  given  to  all  inferior  courts  in  any  liberty, 
borough,  &c. 

For  further  matter  incidental  to  the  dutv  and  office  of  a 
jurv,  see  this  Diet.  tits.  Trial,  Verdict 
JURROCK.    See  Jar  rock. 

JUS.    Law  or  right,  authority  and  ride.    hit.  DicL 

Jus  accrkscendi.  Is  the  right  of  survivorship  between 
joint-tenants.    Lit.  280  :  1  Inst.  180.    See  tit.  Joint-tenants. 

Jus  ad  rem.  An  inchoate  and  imperfect  right,  such  as  a 
parson  promoted  to  a  living  acquires  by  nomination  and  insti- 
tution.   2  Comm.  312. 

Jus  akglorum.  The  laws  and  customs  of  the  West  Saxons, 
in  the  time  of  the  heptarchy,  by  which  the  people  were  for  a 
long  time  governed,  and  which  were  preferred  before  all  others, 
were  termed  Jus  Auglorum. 

Jus  coron;e.  The  right  of  the  crown ;  and  it  is  part  of 
the  law  of  England,  though  it  differs  in  many  things  from  the 
general  law  relating  to  the  subject.  1  Inst.  15.  The  king 
may  purchase  lands  to  him  and  his  heirs,  but  lie  is  seised 
thereof  in  jura  corona?  ;  and  all  the  lands  and  possessions 
whereof  the  king  is  thus  seised,  shall  follow  the  crown  in 
descents,  &c.    See  tit.  King. 

Jus  curialitatis  Anglj^e.  See  this  Diet.  tit.  Curtesy  of 
England. 

Jus  deliberandi.  The  right  of  deliberating,  which,  by 
the  law  of  Scotland;  is  given  to  an  heir,  who  is  not  compellable 
to  enter  into  the  estate  within  a  year  and  a  day  from  the  death 
of  his  ancestor. 

Jus  duplicatu.m,  is  where  a  man  hath  the  possession 
as  well  as  property  of  any  thing.    Bract,  lib.  4.  tract,  k  c.  4: 

2  Comm.  189. 

Jus  gentium,  the  law  of  nations.  The  law  by  which 
kingdoms  and  societies  in  general  are  governed.  Selden,  See 
tit.  Ambassador. 

Jus  habendi  et  retixendi.  Right  to  have  and  retain 
the  profits,  tithes,  and  offerings,  &c.  of  a  rectory  or  parsonage. 
Hughes's  Parsons  Laws,  188. 

Jus  HzErkditatis.  The  right  or  law  of  inheritance.  See 
tit.  Descent* 

Jus  in  RE.  Complete  and  full  right.  Such  as  a  parson 
acquires,  on  promotion  to  a  living,  who,  after  nomination  and 
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institution,  hath  corporal  possession  delivered  to  him  ;  for 
till  such  delivery  of  corporal  possession,  he  had  only  Jus  ad 
rem.   2  Comm.  312, 

Jus  majuti,  is  the  right  of  a  husband  to  his  wife's  goods 
and  the  rents  of  her  heritage.    Scotch  Diet* 

Jus  pat  ron  at  us  *  A  commission  from  the  bishop  directed 
to  some  persons,  usually  his  chancellor,  and  others  of  compe- 
tent learning,  who  are  to  summon  a  jury  of  six  clergymen  and 
six  laymen,  to  inquire  who  is  the  rightful  patron  of  a  church. 
If  two  patrons  present  their  clerks,  the  bishop  shall  determine 
who  shall  be  admitted  by  right  of  patronage,  &c.  on  commission 
of  inquiry  of  six  clergymen  and  six  laymen  living  near  to  the 
churc  h  ;  who  arc  to  inquire  on  articles  as  a  jury,  whether  the 
church  is  void?  who  presented  last?  who  is  the  rightful 
patron,  &c.  ?  But  if  coparceners  severally  present  their 
clerks,  the  bishop  is  not  obliged  to  award  a  Jus  patronatus, 
because  they  present  under  one  title  ;  and  are  not  in  like  case 
where  two  patrons  present  under  several  titles.  5  Rep.  102  : 
1  Inst.  116. 

The  awarding  a  jus  patronatus  is  not  of  necessity,  but  at 
the  pleasure  of  the  ordinary,  for  his  better  information  who 
hath  the  right  of  patronage ;  for  if  he  will  at  his  peril  take 
notice  of  the  right,  he  may  admit  the  clerk  of  either  of  the 
patrons,  without  a  jus  patronatus.  1  Leon.  168.  A  bishop 
may  award  a  jus  patronatus  with  a  solemn  premonition  to  all 
persons,  quorum  interest,  &c.  where  he  knows  not  who  is  the 
patron,  to  give  notice  of  an  avoidance  by  deprivation,  &c. 
Hob.  318.  This  inquiry  by  jus  patronatus  is  to  excuse  the 
ordinary  from  being  a  disturber.  See  3  Comm.  246,  In  whose 
name,  and  under  what  teste  a  jus  patronatus  is  to  issue,  sec 
slat.  1  Ed.  6.  c.  2.  §  3, 

Jus  possessions.  A  right  of  seisin  or  possession  ;  and  a 
parson  hath  a  right  to  the  possession  of  the  church  and  glebe, 
for  he  hath  the  freehold  ;  and  is  to  receive  the  profits  to  his 
own  use.    Pars.  Law,  188,    See  tit.  Parson* 

Jus  postliminii,  A  right  to  a  claim  after  re-capture,  as 
applied  in  maritime  law ;  derived  from  the  Roman  Jus  Post- 
iimutiiy  which  restored  the  citizen  of  Rome  who  had  been  made 
a  slave  to  his  threshold,  i.  e.  his  f  ranchise.  The  term  is,  there- 
fore, metaphorically  used  in  our  Admiralty  Court  as  a  resump- 
tion of  an  original  inherent  right  to  a  re-captured  British  ship 
in  the  legal  owners. 

Jus  presentation  js.  The  right  of  the  patron  of  present- 
ing his  clerk  unto  the  ordinary  to  be  admitted,  instituted,  and 
inducted  into  a  church.    Sec  this  Diet.  tit.  Advowsou. 

Jrs  recuperandi,  intrandi,  Sec.  The  right  of  recovering 
and  entering  lands,  &c.  All  these  rights  following  the  rela- 
tion of  their  objects,  are  the  effects  of  the  civil  law.  Co.  Lit.  2 66. 

Jus  REZJCT2E.  Is  the  right  a  wife  hath  after  her  husband's 
death,  to  a  third  of  the  moveables,  if  there  be  children  ;  and 
one  half  if  there  be  none.    Scotch  Diet. 

JUST  A.  A  certain  measure  of  liquor,  quasi  justa  men* 
sura  ;  being  as  much  as  was  sufficient  to  drink  at  once,  Mm* 
J rri?.  torn.  1.  pag.  14.9. 

JUSTICE,  justitia.^  Is  defined  to  be  a  constant,  righteous 
inclination  to  give  every  one  his  due;  or  the  act  of  doing 
what  is  right  and  just.  Chamb.  Johnson,  Locke,  Instit.  The 
delaying  justice  is  an  obstruction  to  and  kind  of  denial 
thereof ;  but  this  is  understood  of  unnecessary  and  unjust 
delay T  for  sometimes  it  is  convenient  for  the  better  finding 
out  the  truth,  and  preparation  of  parties,  that  they  may  not 
be  surprised. 

Justice  and  right  shall  not  be  sold,  denied*  or  delayed. 
Mag.  Chart.  9  H.  3.  c.  2£).  Right  shall  be  done  to  all  without 
respect.  Stat.  West  1.  3  Ed.  I.  c.  1.  Justice  shall  not  be 
delayed  for  any  command  under  the  great  seal,  &c.  2  Ed  3. 
c.  H :  14  Ed.  3.  si.  h  c.  14  :  11  R.  2.  c  10,  See  tits.  Habeas 
Corpus,  Liberties. 

JUSTICEMENTS,  from  justitia.  All  things  belonging 
to  justice.  Co,  on  Westm.  1.  JbL  225.  Also  the  effects  or 
execution  of  justice  or  of  jurisdiction 


JUSTICES;  Justiciarii. 

Officers  deputed  by  the  king  to  administer  justice,  and  do 
right  by  way  of  judgment-  They  are  called  justices  because  in 
ancient  time  the  Latin  word  for  a  judge  was  justitia,  and  for 
that  he  hath  his  authority  by  deputation,  and  not  jure  magis- 
t  rat  us.    G  (anvil,  lib.  2.  c.  6.    See  tit.  Judges. 

Of  these  justices  there  are  various  sorts,  with  various  powers 
and  duties,  as  hereafter  shortly  set  forth  under  the  subservient 
titles  Justices  of  Assize,  &c. ;  and  see  this  Diet.  tits.  Courts, 
Chancery,  Equity,  Kings  Bench,  Common  Pleas,  §c. 

Justices  of  Assize,  justiciarii  ad  capiendas  assisas.^ 
Such  as  were  wont  by  special  commission  to  be  sent  (as  occa- 
sion was  offered)  into  this  or  that  county,  to  take  assizes  for 
the  ease  of  the  subjects  ;  for,  as  these  actions  pass  always  by 
jury,  many  men  could  not,  without  damage  and  charge,  be 
brought  to  London,  therefore  justices  for  this  purpose,  by  com- 
mission particularly  authorised,  wrere  sent  to  them.  For  it 
seems  that  the  justices  of  the  Common  Pleas  had  no  power  to 
take  assizes  till  the  stat.  of  8  R.  2.  c.  2.  by  which  they  were 
enabled  to  do  it,  and  to  deliver  gaols.  And  the  justices  of  the 
King's  Bench  have  by  that  statute  such  power  affirmed  unto 
them,  as  they  had  one  hundred  years  before. 

These  commissions  ad  capiendas  assisas,  have  of  late  years 
been  settled  and  executed  only  in  Lent,  and  the  long  vacation 
(called  now  the  Lent  and  Summer  Assizes),  when  the  justices 
and  other  learned  lawyers  are  at  leisure  to  attend  those  contro- 
versies ;  whereupon  it  also  falls  out,  that  the  matters  that  were 
wont  to  be  heard  by  more  general  commissions  of  justices  in 
eyre,  are  heard  all  at  one  time  with  these  assizes,  which  was 
not  so  of  old,  as  appears  by  Bracton,  lib.  3.  c.  7.  num.  2.  And 
by  this  means  the  justices  of  both  benches,  being  worthily 
accounted  the  fittest  of  all  others,  and  their  assistants  were 
employed  in  these  affairs.  That  justices  of  assize  and  justices 
in  eyre  did  anciently  differ,  appcareth  by  stat.  21  Ed.  3,  st.  2. 
c.  5.  And  that  the  justices  of  assize  and  justices  of  gaol- 
delivery  were  different,  is  evident  by  stat.  4  Ed.  S.  c.  3.  The 
oath  taken  by  the  justices  of  assize  is  all  one  with  that  taken 
by  the  justices  of  the  King's  Bench.  Old  abridgment  of  sta- 
tutes, tit,  Sacramentum  Justiciorum,  Cornell.  See  further  tits. 
Assize,  Circuits. 

To  what  is  said  under  this  Diet.  tit.  Assize,  may  be  added, 
that— 

The  courts  of  assize  and  nisi  prius  are  composed  of  t  wo  or 
more  commissioners,  who  are  sent  twice  in  every  year,  by  the 
king's  special  commission,  all  round  the  kingdom  (except  Lon- 
don and  Middlesex,  where  courts  of  nisi  prius  arc  holden  in 
and  after  every  term,  before  the  chief  or  other  judge  of  the 
several  superior  courts),  to  try  by  a  jury  of  the  respective 

i  counties  the  truth  of  such  matters  of  fact  as  are  then  under 
dispute  in  Westminster  Hall.    See  Circuits.    These  judges  of 

i  assize  came  into  use  in  the  room  of  justices  in  eyre,  justiciar  ii 
in  itinerc  (or  ttinerantes)  ;  who  were  regularly  established,  if 
not  first  appointed,  by  the  parliament  of  Northampton,  A,D. 
3 176,  22  H.  2.  with  'a  delegated  power  from  the  kings  great 
court,  or  aula  regia,  being  looked  upon  as  members  thereof; 
and  they  afterwards  made  their  circuit  round  the  kingdom 
once  in  seven  years  for  the  purpose  of  trying  causes.  Co.  Lit. 
293r  They  were  afterwards  directed  by  Magna  Charta,  c.  12. 
to  be  sent  into  every  county  twice  a-year,  to  take  (or  receive 

!  the  verdict  of  the  jurors  or  recognitors  in  certain  actions  then 

1  called)  recognitions  in  assizes  ;  the  most  difficult  of  which  they 
are  directed  to  adjourn  into  the  Court  of  Common  Pleas,  to  be 
there  determined.  The  itinerant  justices  were  sometimes  mere 
justices  of  assize,  or  of  dower,  or  of  gaol- deli  very,  and  the 
like  ;  and  they  had  sometimes  a  more  general  commission,  to 
determine  all  manner  of  causes,  being  constituted  justiciar  ii  ad 
omnia  placila.  Brad.  I.  3.  tr.  hell.  But  the  present  jus- 
tices of  assize  and  nisi  prius  are  more  immediately  derived 
from  the  stat.  Westm.  2.  13  Ed.  I.e.  30.  which  directs  them 
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to  be  assigned  out  of  the  king's  sworn  justices,  associating  to 
themselves  one  or  two  discreet  knights  of  each  county.  By  stat. 
27  Ed.  h  c.  1.  (explained  by  12  Ed.  2.  c.  3,)  assizes  and  in- 
quests were  allowed  to  be  taken  before  any  one  justice  of  the 
court  in  which  the  plea  was  brought ;  associating  to  him  one 
knight,  or  ether  approved  man  of  the  county.  And,  lastly,  by 
stat.  14  Ed*  3.  c.  to*  inquests  of  nisi  prius  may  be  taken 
before  any  justice  of  either  bench  (though  the  plea  he  not 
depending  in  his  own  court),  or  before  the  chief  baron  of  the 
Exchequer,  if  he  be  a  man  of  the  law  ;  or  otherwise  before 
the  justices  of  assize,  so  that  one  of  such  justices  be  a  judge  of 
the  Kings  Bench  or  Common  Pleas,  or  the  king's  scrjeant 
sworn.  They  usually  make  their  circuits  in  the  respective 
vacations  after  Hilary  and  Trinity  terms ;  assizes  being  allowed 
to  be  taken  in  the  holy  time  of  Lent  by  consent  of  the  bishops 
at  the  request  of  the  king,  as  expressed  in  stat.  Westm.  I. 
3  Ed.  1.  c.  51,  And  it  was  also  usual,  during  the  times  of 
popery,  for  the  prelates  to  grant  annual  licences  to  the  justices 
of  assize  to  administer  oaths  in  holy  times;  for  oaths  being  of 
a  sacred  nature,  the  logic  of  those  ages  concluded  that  they 
must  he  of  ecclesiastical  cognizance.  Instances  hereof  may  he 
met  with  in  the  appendix  to  Spebnan's  Original  of  the  Terms, 
and  in  Parkers  Antiquities,  209.  The  prudent  jealousy  of 
our  ancestors  ordained  that  no  man  of  law  should  be  judge  of 
assize  in  his  own  county  wherein  he  was  born  or  doth  inhabit. 
Stats.  4  Ed.  S.  c.  2  :  8  Rick  2.  c.2:  33  H.  8.  c.  24.  But 
this  restraint  is  now  taken  off,  as  to  justices  of  oyer  and  termi- 
ner, by  stat,  12  G.  2.  c.  27*  See  post,  that  title ;  and  for 
further  information  on  this  head,  this  Diet,  tit.  Assize. 

The  courts  of  nisi  prius  in  London  and  Middlesex  are  called 
sittings  ;  and  those  for  Middlesex  were  established  by  the  legis- 
lature in  the  reign  of  Queen  Elizabeth.  In  ancient  times  all 
issues  in  actions  brought  in  that  county  were  tried  at  Westmin- 
ster in  the  terms,  at  the  bar  of  the  court  in  which  the  action 
was  instituted  ;  but  when  the  business  of  the  courts  increased, 
these  trials  were  found  so  great  an  inconvenience,  that  it  was 
enacted  by  stat.  18  Eliz.  c.  12.  that  the  chief  justice  of  the 
King's  Bench  should  be  empowered  to  try  within  the  term,  or 
within  four  days  after  the  end  of  the  term,  all  the  issues  joined 
in  the  Courts  of  Chancery  and  King's  Bench  and  that  the 
chief  justice  of  the  Common  Pleas,  and  the  chief  baron  of  the 
Exchequer,  should  in  like  manner  try  the  issues  joined  in  their 
respective  courts*  In  the  absence  of  any  one  of  the  chiefs,  the 
same  authority  was  given  to  two  of  the  judges  or  barons  of  his 
court.  The  stat.  12  G.  1.  c.Sl,  extended  the  time  to  eight 
days  after  term;  and  empowered  one  judge  or  baron  to  sit  in 
the  absence  of  the  chief.  Stat.  21  G-  2,  c,  18,  extended  the 
time  after  term  still  further  to  14  days. 

By  the  1  IV.  4,  c,  70.  §  7.  twenty -four  days  and  no  more 
after  Hilary,  Trinity,  and  Michaelmas  terms,  and  six  days  after 
Easter  term  (exclusive  of  Sundays),  are  to  be  appropriated  for 
sittings  at  nisi  prius  in  London  and  Middlesex,  but  any  other 
day  after  such  twenty-four  days  may  be  appointed  for  trial  of  a 
cause  with  the  consent  of  parties. 

By  the  3  and  4  W*  4.  c.  71-  §  3.  his  Majesty  in  council  may 
direct  at  what  places  in  any  county  assizes  and  sessions  of  gaol 
delivery,  and  other  commissions  for  the  dispatch  of  civil  and 
criminal  business,  shall  be  holden,  and  may  order  them  (as  well 
as  special  commissions  of  oyer  and  terminer,  eVc.)  to  be  holden 
at  one  or  more  places  in  the  county.  And  by  $  4.  any  county 
may  be  divided  for  the  purpose  of  holding  assizes  in  different 
divisions  thereof* 

Justices  of  both  benches  shall  decide  pleas  commenced 
before  other  matters  be  arraigned.  Slat.  JVestvi.  1 .  3  Ed.  1 . 
c.  46\    See  this  Diet.  tits.  Kings  Bench,  Common  Pleas. 

Justices  in  Eyre,  justiciarii  ithieranies.  So  termed  of 
the  old  French  word  eree,  as  a  grand  erre,  ii  e.  magnis  itine- 
ribus,  proverbially  spoken.]  These,  in  ancient  time,  were  sent 
with  commission  into  divers  counties  to  hear  such  causes  espe- 


cially as  w^ere  termed  pleas  of  the  crown.  And  this  was  done 
for  the  ease  of  the  people,  who  must  else  have  been  hurried  to 
the  Kings  Bench,  if  the  case  were  too  high  for  the  county 
court ;  they  differed  from  the  justices  of  oyer  and  terminer, 
who  wrcre  sent  upon  one  or  a  few  special  causes,  and  to  one 
place;  whereas,  the  justices  in  eyre  were  sent  through  the 
provinces  and  counties  of  the  land,  with  more  indefinite  and 
general  commission,  as  appearcth  by  Bracton,  lib.  3.  cc.  11,  12, 
13.  and  Britton,  cap,  2. 

And  again,  because  the  justices  of  oyer  and  terminer  were 
sent  uncertainly  upon  any  uproar,  or  other  occasion  in  the 
country ;  but  these  in  eyre  (as  Mr.  Gtuin  sets  down  in  the 
Preface  to  his  Reading)  were  sent  but  once  in  every  seven 
years;  with  whom  agrees  Home  in  his  Mirror  of  justices, 
/.  2.  c.  Qucux  patent  est  re  actours,  $c-  and  /.  2,  cap.  Des 
pec  ties  criminals  fyc,  at  suit  del  Roy,  <fyc.  and  lib.  3,  cap,  De 
justices  in  eyre ;  where  he  also  declares  what  belongs  to  their 
office.  But  according  to  Grig.  J  undid  ales,  they  went  often  er. 
These  were  instituted  by  King  Henry  the  Second,  as  Camden 
in  his  Brit,  witnesscth,  nag.  104.  Hovcdon  par.  ]x>st.  suor. 
Anual.jol.  IIS,  hath  of  them  these  words,  justiciar  zi  itineranies, 
const  it  uti  per  Henricum  secundum,  qui  divisit  JRcgnum  suum  in 
sex  partes,  per  (pi arum  singula s  ires  justiciaries  itineranies, 
constituit,  §c."  In  some  respect  they  resembled  our  justices  of 
assize  at  present,  though  their  authority  and  manner  of  proceed- 
ing much  differ-  1  Inst,  293:  Cornell  See  ante,  tit.  Justices 
of  Assize. 

Just  ice-ay  res  or  justiciary  courts.  The  circuits  through 
Scotland  for  the  distribution  of  justice.  The  form  of  the 
Justiciary  Court,  consisting  of  five  of  the  lords  of  sessions, 
added  to  the  justice  general  and  justice  clerk,  of  whom  the 
justice  general,  and,  in  his  absence,  the  justice  clerk,  is  presi- 
dent, was  settled  by  the  Scotch  act  1672,  c.  l6\  The  quorum 
of  the  court  consists  of  three  judges,  1681.  c.  22.  Stat.  23  G.  3. 
c-  45.  By  stat.  20  G.  2.  c.  43.  it  was  directed  that  circuit 
courts  should  be  held  regularly  twice  a  year;  and  by  SO  G.  3. 
c.  17.  that  the  spring  circuit  should  he  held  between  12th 
March  and  1  2th  May/  By  23  G.  3.  c,  45.  the  lords  of  justi- 
ciary are  directed  to  continue  in  each  town  in  the  circuit  at 
least  three  days,  and  in  no  case  to  leave  any  trial  that  has  been 
begun  undecided.  There  are  three  circuits,  the  South,  consist- 
ing of  the  boroughs  of  Jedborough,  Dumfries,  and  Oyre  ;  West, 
Glasgow,  Inverary,  and  Stirling;  North,  Perth,  Aberdeen, 
and  Inverness.  The  jurisdiction  of  the  Court  of  Justiciary 
extends  to  all  crimes,  and  to  civil  cases  by  way  of  appeal  to  a 
certain  value.    See  tit.  Scotland, 

Justice  of  the  Forest,  justiciar ius  for est Was  a  lord 
by  his  office  ;  his  office  was  to  hear  and  determine  all  offences 
within  the  forest,  committed  against  vert  or  venison  ;  of  these 
there  were  two,  whereof  one  had  jurisdiction  over  all  forests  on 
this  side  Trent,  the  other  of  all  beyond  it.  The  chief  point  of 
their  jurisdiction  consisted  upon  the  articles  of  the  Charfa  de 
Foresta,  9  H.  3.  concerning  which  see  Camd.  Brit,  p.  2 1 4.  The 
courts  where  these  justices  sat  were  called  the  justice  seals  oj 
the  forebt,  held  once  every  three  years,  Man  wood's  Forest 
Lams,  cap.  24.  These  officers  were  also  called  justices  in  eyre  of 
the  forest ;  and  were  the  only  justices  who  might  appoint 
deputies  by  the  statute  of  32  H.  8.  c.  35,  By  stat.  57  G.  3. 
c.  61,  the  offices  of  these  justices  in  eyre  were  declared  to  be 
abolished  on  the  termination  of  the  existing  interests  therein. 
See  tit.  Forest. 

Justices  of  Gaol-delivery,  jiuticiarii  ad  gaolas  detibe- 
randas,~\  Are  those  who  are  sent  with  commission  to  hear  and 
determine  all  causes  appertaining  to  such  who  for  any  offence 
are  cast  into  gaol ;  part  of  their  authority  is  to  punish  such  as 
let  to  mainprise  those  prisoners  who  are  not  bailable  by  law, 
nor  by  the  statute  De  Finibus,  cap.  3.  F.  N.  B.  fol.  151. 
These  seem  in  ancient  time  to  have  been  sent  into  the  country 
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upon  several  occasions ;  but  afterwards  justices  of  assize  were 
likewise  authorised  to  the  like  purposes.  Anno  4  Ed.  3.  c„  8, 
Their  oath  is  all  one  with  others  of  the  king's  justices  of  either 
bench.  See  stat,  2  Ed.  3.  c.  2  :  Old  Abridgment  of  the  Sta- 
tutes, tit.  Sacrament urn  Jnsticiariormn  :  CoivelL  Justices  of 
assize ,  if  laymen,  shall  deliver  the  gaols.  Stat.  27  Ed.  l.st  1- 
c.  3.  The  justices  of  peace  shall  deliver  over  their  indictments 
to  the  justices  of  gaol  delivery.  Stat.  4  Ed.  3.  c.  2.  See 
fK>st,  Justices  of  Oyer  and  Terminer. 

Justice  of  the  Hundred,  Justiciar  ins  Hundred!.]  Erat 
ipse  hundredi  Dominus,  qui  et  centurio  el  centenarius,  hundre- 
diquc  aldermannus  appcllatus  est.  Prceerat  omnibus  hundredi 
friborgis,  cognovitquc  de  can  sis  majusculis,  ana-  in  visdem  jimri 
' Hon  potuerant.    Spelm.    Sec  tit.  Hundred. 

Justices  of  the  Jews,  Justiciarii  ad  cusiodiam  Judmorum 
nasi  gnat \. ~\  King  Richard  J.  after  his  return  out  ef  the  Holy 
Land,  anno  1 1JJ4,  appointed  particular  justices,  laws,  and  orders, 
for  preventing  the  frauds,  and  regulating  the  contracts  and 
usury  of  the  Jews,  Hoveden,  parte  post I,  p.  745  :  Clam.  3  Ed.  h 
m.  1$.    See  further  tit.  Jews. 

Justices  of  Labourers.  Justices  heretofore  appointed 
to  redress  the  frowardness  of  labouring  men,  who  would  either 
be  idle  or  have  unreasonable  wages.  See  the  old  stats.  21 
Ed.  3.  c.  1  :  25  Ed.  8.  c.  8  :  31  Ed.  1.  c  6. 

Justices  of  Nisi  Pnius,  are  all  one  at  this  time  with 
justices  of  assize,  for  it  is  a  common  adjournment  of  a  cause  in 
the  Common  Pleas,  to  put  it  off  to  such  a  day,  nisi  prius  justi- 
ciarii venerint  ad  eas  partes  ad  capiendas  assisas  ;  unless  the 
justices  shall  first  come  to  a  place  named  to  take  the  assises ; 
which  they  are  sure  to  do ;  and  upon  this  clause  of  adjourn- 
ment they  are  called  justices  of  nisi  prms,  as  wcU  as  justices  of 
assize.  Their  eom mission  you  may  see  in  Cromp.  Juris,  fol. 
204- ;  vet  with  this  difference  between  them,  that  justices  of 
assise  have  power  to  give  judgment  in  a  cause,  but  justices  of 
n isi  prius  only  to  take  the  verdict.  But  in  the  nature  of  both 
their  functions,  this  seems  to  he  the  greatest  difference,  that 
justices  of  nisi  prius  have  to  deal  in  causes  personal  as  well  as 
real  ;  whereas  justices  of  assize,  in  strictness,  meddled  only  with 
the  possessory  writs,  called  assize,  Cornell*  See  tit.  Justices 
of  Assize  ;  and  tits.  Assize,  Judges,  Jury. 

Justices  of  Oyer  and  Terminer,  fustic ia rli  ad  audien- 
dum  et  terminanduni.2  Were  justices  deputed  upon  some  spe- 
cial or  extraordinary  occasions.  Fitzherbcrt  in  his  Nat.  Brcv. 
saith,  that  the  commission  d'Oyer  et  Terminer  is  directed  to 
certain  persons  upon  any  great  riot,  insurrection,  heinous  mis- 
demeanors, or  trespasses  committed.  And  because  the  occasion 
of  granting  this  commission  should  be  maturely  weighed,  it  is 
provided  by  the  statute  made  2  Ed.  3.  c.  2.  that  no  such 
commission  ought  to  be  granted,  hut  that  they  shall  be  des- 
patched before  the  justices  of  the  one  bench  or  other,  or  justices 
errant,  except  for  horrible  trespasses,  and  that  by  the  special 
favour  of  the  king,  Tiie  form  of  this  commission,  see  F.  iV.  B. 
f.  1 1 0. 

The  courts  of  oyer  and  terminer,  and  general  gaol  deliver}', 
are  of  a  general  nature,  and  universally  diffused  over  the  king- 
dom j  but  yet  are  of  a  local  jurisdiction,  and  confined  to  parti- 
cular districts.  These  are  held  before  the  king's  commissioners, 
among  whom  are  usually  two  judges  of  the  courts  at  Westmin- 
ster, twice  in  every  year,  in  every  county  of  the  kingdom, 
except  in  London  and  Middlesex,  wherein  they  are  held  eight 
times.  These  were  slightly  mentioned  under  the  foregoing 
article.  Justices  of  Assize  ;  and  under  title  Assize,  it  is  observed, 
that,  at  what  is  usually  called  the  assizes,  the  judges  sit  by 
virtue  of  five  several  authorities ;  two  of  which,  the  commis- 
sion of  assize  and  its  attendant  jurisdiction  of  nisi  prius,  being 
principally  of  a  civil  nature,  are  there  explained ;  to  which 


may  here  be  added,  that  these  justices  have,  by  virtue  of  several 
statutes,  a  criminal  jurisdiction  also  in  certain  special  cases. 
2  Hal  P.  C.  31):  2  Ilawk.  P.  C.  c.  7.    As  to  another  autho- 
rity, the  commission  of  the  peace,  see  post,  tit.  Justices  of  the 
Peace.    It  may  here  be  mentioned,  that  all  the  justices  of  the 
peace  of  any  county  wherein  the  assizes  are  held,  are  hound  by 
law  to  attend  them,  or  else  are  liable  to  a  fine,  in  order  to 
return  recognizances,  &c.  and  to  assist  the  judges  in  such  mat- 
ters as  lie  within  their  knowledge  and  jurisdiction,  and  in 
which  some  of  them  have  probably  been  concerned,  by  way  of 
previous  examination.    Hut  the  authority  now  to  be  explained 
is  the  commission  of  oyer  and  terminer,  to  hear  and  determine 
all  treasons,  felonies,  and  misdemeanors.    This  is  directed  to 
the  judges  and  several  others,  or  any  two  of  them;  but  the 
judges  or  Serjeants  at  law  only  are  of  the  quorum,  so  that  the 
rest  cannot  act  without  the  presence  of  one  of  them.  The 
words  of  the  commission  are,  lt  to  inquire,  hear,  and  deter- 
mine \4f  so  that  by  virtue  of  this  commission  they  can  only  pro- 
ceed upon  an  indictment  found  at  the  same  assizes ;  for  they 
must  first  inquire  by  means  of  the  grand  jury  or  inquest,  before 
they  are  empowered  to  hear  and  determine  by  the  help  of  the 
petit  jury.    Therefore  they  have  besides  all  these  a  commission 
of  general  gaol  delivery,  which  empowers  them  to  try  and 
deliver  every  prisoner  who  shall  be  in  the  gaol  when  the 
judges  arrive  at  the  circuit  town,  whenever,  or  before  whom- 
soever indicted,  or  for  whatever  crime  committed.    It  wTas 
anciently  the  course  to  issue  special  writs  of  gaol  delivery  for 
each  particular  prisoner,  which  were  called  the  writs  de  bono  et 
mala;  2  Inst.  43  ;  but  these  being  found  inconvenient  and 
oppressive,  a  general  commission  for  all  the  prisoners  hus  long 
been  established  in  their  stead.    So  that,  one  way  or  the  other, 
the  gaols  are  in  general  cleared,  and  all  offenders  tried, 
punished,  or  delivered  over,  twice  in  every  year  ;  a  constitu- 
tion of  singular  use  and  excellence.    Sometimes  also,  upon 
urgent  occasions,  the  king  issues  a  special  and  extraordinary 
commission  of  oyer  and  terminer  and  gaol  delivery,  confined  to 
those  offences  which  stand  in  need  of  immediate  inquiry  and 
punishment,  upon  which  the  course  of  proceeding  is  much  the 
same  as  upon  general  and  ordinary  commissions. 

Formerly  it  was  held,  in  pursuance  of  the  statutes  8  R.  2. 
c.  2  :  33  H.  8.  c.  4.  that  no  judge  or  other  lawyer  could  act  in 
the  commission  of  oyer  and  terminer,  or  in  that  of  gaol  deli- 
very, within  his  own  county  where  he  was  born  or  inhabited  ; 
in  like  manner  as  they  are  prohibited  from  being  judges  of 
assize,  and  determining  civil  causes.  But  that  local  partiality, 
which  the  jealousy  of  our  ancestors  was  careful  to  prevent, 
being  judged  Jess  likely  to  operate  in  the  trial  of  crimes  and 
misdemeanors,  than  in  matters  of  property  and  disputes  between 
party  and  party,  it  was  thought  proper  by  the  stat.  12  G.  2. 
c.  27.  to  allow  any  man  to  be  a  justice  of  oyer  and  terminer 
and  general  gaol  delivery  within  any  county  of  England. 
4  Comm.  2f>9 — 2?1.  In  fine,  as  the  justices  of  assize  and  nisi 
prius  arc  appointed  to  try  civil  causes,  so  are  the  justices  of 
oyer  and  terminer  and  gaol  delivery  to  try  indictments  for 
crimes  all  over  the  kingdom,  at  what  are  usually  denominated 
the  circuits  or  assizes ;  and  the  towns  where  they  come  to 
execute  their  commissions  are  called  the  assize  towns,  and  gene- 
rally the  county  towns. 

Justices  of  the  Pavilion,  justiciarii  pavilionis^  Are 
certain  judges  of  a  pie  powder  court,  of  a  most  transcendent 
jurisdiction,  held  under  the  Bishop  of  Winchester  at  a  fair  on 
St.  Giles's  Hill  near  that  city,  by  virtue  of  letters  patent 
granted  by  Richard  II.  and  Edw.  IV.  Episcopus  Wynton,  et 
successores  suos3  a  tempore  quo,  §c.,  Justiciarios  suos,  qui 
vocanlur  Justiciarii  Paviliones,  cognitiones  placitorum  et  aliontm 
negotiorum  eadem  ferid  durante,  necnon  claves  portarum  et 
cusiodiam  prcedictw  civitatts  nostra*  Wynton,  pro  cerlo  temjwre 
jeriai  illius,  et  nonnullas  alias  liber  tales,  immunitates  et  con  sue- 
tudines  kahuisse,  Sfc.  See  the  patent  at  large  in  Prynne's 
Animad,  on  4  Inst.  fol. 
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JUSTICES  OF  THE  PEACE. 

Judges  of  record,  appointed  by  the  King's  commission  to  be 
justices  within  certain  limits ;  generally  within  the  counties 
where  they  are  resident ;  for  the  conservation  of  the  peace, 
and  for  the  execution  of  divers  things  comprehended  within 
their  commission,  and  within  divers  statutes  committed  to 
their  charge.  Dalf.  c.  2.  See  Bum's  J.,  tit.  Justices  of  the 
Peace*  The  principal  of  these  is  the  Custos  Rotulorum,  or 
keeper  of  the  lecords  of  the  county.  1  Comm.  34Q. 
I.  Of  the  origin  of  these  officers, 
II.  Of  their  commission  and  its  determination. 

III.  Of  I  heir  q  u  a  I ifica  t  ion  s. 

IV.  Of  their  power,  duty,  and  office. 

V.  Of  their  liability,  protection,  and  indemnity. 

I,  The  common  law  hath  ever  hail  a  special  care  and  regard 
for  the  conservation  of  the  peace  ;  for  peace  is  the  very  end 
and  foundation  of  civil  society.  And  therefore  before  the  pre- 
sent constitution  of  justices  was  invented,  there  were  peculiar 
officers  appointed  by  the  common  law  for  the  maintenance  of 
the  public  peace.  Of  these,  some  had  and  still  have  this  power 
annexed  to  other  offices  which  they  bold  ;  others  had  it  merely 
by  itself,  and  were  thence  named  Custodies  or  Conservatores 
Pads.  Those  that  were  so  virtute  officii  still  continue  ;  but 
the  latter  sort  are  superseded  by  the  modern  justices. 

The  King's  Majesty  is,  by  his  office  and  dignity  royal,  the 
principal  conservator  of  the  peace  within  all  bis  dominions,  and 
may  give  authority  to  any  other  to  see  the  peace  kept,  and  to 
punish  such  as  break  it  ;  hence  it  is  usually  called  the  King  s 
peace.  Lamb*  Eirenarck.  12.  The  lord  chancellor  or  keeper, 
the  lord  treasurer,  the  lord  high  steward  of  England, 
(when  any  such  offices  are  in  being),  and  all  the  justices  of 
the  Court  of  King's  Bench  (by  virtue  of  their  offices),  and  the 
master  of  the  rolls  (by  prescription),  are  general  conservators 
of  the  peace  throughout  the  whole  kingdom,  and  may  commit 
all  breakers  of  it,  or  bind  them  in  recognizances  to  keep  it. 
Lamb*  12.  The  other  judges  are  so,  only  in  their  own  courts. 
The  coroner  is  also  a  conservator  of  the  peace  within  his  own 
county  i  as  is  also  the  sheriff;  and  both  of  them  may  take  a 
recognisance  or  security  of  the  peace.  Brit.  3 :  F.  A\  B.  81. 
Constables,  ty thing-men,  and  the  like,  are  also  conservators  of 
the  peace  within  their  own  jurisdictions ;  and  may  apprehend 
all  breakers  of  the  peace,  and  commit  them,  till  they  find  sure- 
ties for  their  keeping  it.    Lamb.  14.    See  tit.  Constable. 

Those  that  were,  without  any  office,  simply  and  merely  con- 
servators of  the  peace,  either  claimed  that  power  by  prescrip- 
tion, or  were  bound  to  exercise  it  by  the  tenure  of  their  lands; 
or,  lastly,  were  chosen  by  the  freeholders  in  full  county- court 
before  the  sheriff ;  the  writ  for  their  election  directing  them 
to  be  chosen  de  probioribus  ct  potent ioribus  comitates  sin  in  cus- 
todes  pads.  Lamb.  15 — 17-  Put  wThen  Queen  Isabel,  the 
wife  of  Edward  II*S  had  contrived  to  depose  her  husband,  by  a 
forced  resignation  of  the  crown,  and  had  set  up  his  son  Edw.  III. 
in  his  place,  tins  being  a  thing  then  without  example  in  Eng- 
land, it  was  feared  would  much  alarm  the  people ;  especially 
as  the  old  King  was  living,  though  hurried  about  from  castle 
to  castle,  till  at  last  he  met  with  an  untimely  death.  To  pre- 
vent therefore  any  risings,  or  other  disturbances  of  the  peace, 
the  new  King  sent  writs  to  all  the  sheriffs  in  England,  the 
form  of  which  is  preserved  by  Thomas  Walsingham,  Hist.  A.T). 
]  3'127  ;  giving  a  plausible  account  of  the  manner  of  his  obtain- 
ing the  crown  ;  to  wit,  that  it  was  done  ipsius  patris  bene 
placito ;  and  withal  commanded  each  sheriff,  that  the  peace  be 
kept  throughout  his  bailiwick,  on  pain  and  peril  of  disinherit- 
ance and  loss  of  life  and  limb.  And  in  a  few  wTeeks  after  the 
date  of  these  writs,  it  was  ordained  in  parliament,  by  stat, 
1  Ed.  3.  stat.  2.  c.  16.  that,  for  the  better  maintaining  and  keep- 
ing of  the  peace  in  every  county,  good  men  and  lawful,  which 
were  no  maintainors  of  evil  or  barretors  in  the  county,  should  be 
assigned  to  keep  the  peace.   And  in  this  manner,  and  upon  this 
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occasion,  was  the  election  of  the  conservators  of  the  peace  taken 
from  the  people  and  given  to  the  King,Lflw*6.20;  this  assignment 
being  construed  to  be  by  the  King's  commission,'  stats.  4  Ed.  3. 
c.  2:  )  S  Ed.  3.  .stat.  2.  c.  2.  But  still  they  were  only  called 
conservators,  wardens,  or  keepers  of  the  peace;  till  the  stat 
r> 4  Ed.3.  v.  J.  gave  them  the  power  of  trying  Felonies j  arid 
then  they  acquired  the  more  honourable  appellation  of  justices. 
Lamb.  23. 

Polidore  Virgil  says,  that  justices  of  the  peace  had  their 
beginning  m  the  reign  of  William  I,,  called  the  Conqueror  ; 
but  Sir  Edward  Coke  was  of  opinion,  that  in  the  sixth  year  of 
King1  Edward  I.,  Prima  JuU  institutio  Justidariorum  pro  pace 
COfiservandd*  Mr,  Prynne  affirms,  that  in  the  reign  of  King 
Henry  III.,  after  the  agreement  made  between  that  king  and 
his  barons,  guardians  ad  pacem  conservandam  were  constituted; 
and  Sir  Henry  Spelman  differs  from  both  these,  being  of  opinion 
that  they  were  not  made  until  the  beginning  of  the  reign  of 
King  Edward  III.,  when  they  were  thought  necessary  for  sup- 
pressing commotions,  which  might  happen  upon  dethroning  of 
King  Edward  II.  It  is  certain  the  general  commission  of  the 
peace,  by  statute,  began  1  Ed.  3  ;  though  before  that  time  there 
were  particular  commissions  of  peace,  to  certain  men,  in  certain 
places  ;  but  not  throughout  England.    2  Nets.  Ab.  1063. 

To  explain  further  what  has  been  said  above,  as  to  the  elec- 
tion of  the  conservators  of  the  peaee  being  taken  from  the 
people  and  given  to  the  King,  it  should  be  remarked,  that  such 
election,  when  made,  was  by  force  of  the  King's  writ ;  after 
which  election  so  made  and  returned,  the  King  directed  a  writ 
to  the  party  so  elected,  to  take  upon  him  and  execute  the 
office  until  the  King  should  order  otherwise.  2  Inst.  558,  55y. 

Justices  of  peace  were  formerly  to  be  allowed  l.y,  a-day 
during  their  attendance  at  the  quarter  sessions,  to  be  paid  by 
the  sheriffs  of  counties.    See  stats.  12  11.2.  c.  10 :  14  R.  2,  c.  11. 

II.  Justices  of  the  peace  are  of  three  sorts:  —  1st.  By  act  of 
parliament,  as  the  Bishop  of  Ely  and  his  successors,  and  the 
Archbishop  of  Vork,  and  Bishop  of  Durham,  by  the  lJ7  H«  & 
c.  24.  §  20,  21,  22.  Sndly.  By  charter  or  grant,  made  by  the 
King,  under  the  great  seal,  as  mayors  and  other  chief  officers 
in  corporate  towns.  See  post,  Justices  of  Peace  within  Liberties. 
Srdly,  By  commission  under  the  great  seal. 

The  last  named  justices  are  appointed  by  the  King's  spe- 
cial commission  under  the  great  seal,  the  form  of  which 
was  settled  by  all  the  judges,  A.  D.  1590.  Lamb.  4.3.  35. 
The  power  of  constituting  them  is  only  in  the  King;  though 
they  are  generally  made  at  the  discretion  of  the  lord  chancellor 
or  lord  keeper,  by  the  King's  leave  ;  and  the  King  may  now 
appoint  in  every  county  in  England  and  Wales  as  many  as 
he  shall  think  fit.  1  Inst.  174,  175.  See  post,  1 1  J-  And 
scmble,  that  since  the  27  H.  8.  c.  24.  §  2.  the  King  cannot 
delegate  his  power  of  creating  justices  of  the  peace.  3  B.SfC. 
762  :  5  D.  $  R.  0'54 :  1  C.  $  P.  45<),  65$ 

Their  commission  appoints  them  all,  jointly  and  severally,  to 
keep  the  peace ;  and  any  two  or  more  of  them  to  inquire  of 
and  determine  felonies  and  other  misdemeanors ;  in  which 
number  some  particular  justices,  or  one  of  them,  are  directed  to 
be  always  included,  and  no  business  to  be  done  without  their 
presence  ;  the  words  of  the  commission  running  thus,  <f  Quorum 
{of  whom)  aliquem  veslrum,  A.  B.  C.  D.,  &e.  unum  esse  volumus, 
any  one  of  you  the  aforesaid  A.  B.  C.  D.,  &c.  we  will  shall  be 
one  ;  "  whence  the  persons  so  named  are  usually  called  justices 
of  the  quorum.  And  formerly  it  was  customary  to  appoint 
only  a  select  number  of  justices,  eminent  for  their  skill  and  dis- 
cretion, to  be  of  the  quorum  ;  but  now  the  practice  is  to  ad- 
vance almost  all  of  them  to  that  dignity,  naming  them  all  over 
again  in  the  quorum  clause,  except  perhaps  only  some  one  per- 
son for  the  sake  of  propriety;  and  no  exception  is  now  allow- 
able for  not  expressing  in  the  form  of  warrants,  orders,  &c, 
that  the  justice  who  issued  them  is  of  the  quorum.  Stat. 
26  G.  2.  c.  27.  See  also  stat.  7  G.  3.  c.  21,  When  any  justice 
intends  to  act  under  this  commission,  lie  sues  out  a  writ  of 
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dedtmus  potestatem,  from  the  clerk  of  the  crown  in  Chancery, 
empowering  certain  persons  therein  named  to  administer  the 
usual  oaths  to  him  ;  which  done,  he  is  at  liberty  to  act. 

As  the  office  of  these  justices  is  conferred  by  the  King,  so  it 
subsists  only  during  His  pleasure  \  and  is  determinable,  1.  By 
the  demise  of  the  crown ;  that  is,  in  six  months  after.  Slat. 
1  Ann.  c.  8.  But  if  the  same  justice  is  put  in  commission  by 
the  successor,  he  shall  not  be  obliged  to  sue  out  a  new  dedimus, 
or  to  swear  to  his  qualification  a  fresh  ;  slat.  1  G.  $.  c\  13  ;  nor 
by  reason  of  any  new  commission,  to  take  the  oaths  more  than 
once  in  the  same  reign.  Slat.  ?  G.  3.  c.  9.-2.  By  express 
writ  under  the  great  seal,  discharging  any  particular  person 
from  being  any  longer  justice.  Lentil).  ti~. — 3.  15y  superseding 
the  commission  by  writ  of  supersedeas,  which  suspends  the 
power  of  all  the  justices,  but  docs  not  totally  destroy  it,  seeing 
it  may  be  revived  again  by  another  writ  called  a  procedendo. — 
k  By  a  new  com  mission,  which  virtually,  though  silently,  dis- 
charges all  the  former  justices  that  are  not  included  therein  ; 
for  two  commissions  cannot  subsist  at  once.  — 5.  By  accession 
of  the  office  of  sheriff  or  coroner.  Slat.  1  Mar.  slat*  2.  c.  8. 
£A  sheriff  cannot  act  as  a  justice  during  the  year  of  his  office  ; 
but  it  has  been  observed,  that  neither  this  statute  referred  to  by 
Blackstone,  nor  any  other,  disqualifies  a  coroner  from  acting  as 
justice  of  the  peace :  nor  do  the  two  offices  in  their  nature 
seem  incompatible.  1  Comm.  c.  J),  n.  I  k] 

Formerly  it  was  thought,  that  if  a  man  was  named  in  any 
commission  of  the  peace,  and  had  afterwards  a  new  dignity 
conferred  upon  him,  that  this  determined  his  office  ;  he  no 
longer  answering  the  description  of  the  commission  ;  but  now 
by  stat.  1  Ed.  (j.  c.  7>  it  is  provided,  that,  notwithstanding  a  new 
title  of  dignity,  the  justice  on  whom  it  is  conferred  shall  still 
continue  a  justice.  If  a  new  commission  is  made  and  granted 
for  justices  of  peace,  out  of  which  some  of  the  justices  in 
the  old  commission  are  omitted,  yet  what  acts  they  do  as  jus- 
tices ate  lawful  till  the  next  sessions,  at  which  the  new  commis- 
sion is  published  ;  and  when  the  new  commission  is  published, 
they  are  to  take  notice  of  it,  and  not  act  further.  Moor.  187- 
Though  by  granting  a  new  commission,  discbarge  under  the 
great  seal,  accession  of  another  office,  and  by  the  demise  of  the 
King,  the  power  and  offices  of  justices  of  the  peace  determine, 
4  Inst.  165  ;  yet  till  then  they  are  empowered  to  act  in  a  great 
many  particular  cases  by  statute* 

On  renewing  the  commission  of  the  peace  (which  generally 
happeneth  as  any  person  is  newly  brought  into  the  same), 
there  cometh  a  writ  of  dedimus  potest atern  directed  out  of 
Chancery,  to  some  ancient  justice  (or  other)  to  take  the  oath  of 
him  which  is  newly  inserted,  which  is  usually  in  a  schedule 
annexed  :  and  to  certify  the  same  into  that  court,  at  such  a 
day  as  the  writ  commanded..  Unto  which  oath  are  usually 
annexed  the  oaths  of  allegiance  and  supremacy.    Lamb.  53. 

The  form  of  which  oath  of  office  at  this  day  is  as  followeth  : 

"  Ye  shall  swear,  that  as  justice  of  the  peace  in  the  county 
of  W.  in  all  articles  in  the  King's  commission  to  you  directed, 
you  shall  do  equal  right  to  the  poor  and  to  the  rich,  after  your 
cunning,  wTit,  and  power,  and  after  the  laws  and  customs  of 
the  realm,  and  statutes  thereof  made :  and  ye  shall  not  be  of 
counsel  of  any  quarrel  hanging  before  you  :  and  that  ye  hold 
your  sessions  after  the  form  of  the  statutes  thereof  made.  And 
the  issues,  fines,  and  amerciaments  that  shall  happen  to  he  made, 
and  all  forfeitures  which  shall  fall  before  you,  ye  shall  cause  to 
be  entered  without  any  concealment  (or  embezzling)  and  truly 
send  them  to  the  King's  Exchequer.  Ye  shall  not  let,  for  gift 
or  other  cause,  but  well  and  truly  ye  shall  dn  your  office  of 
justice  of  the  peace  in  that  behalf :  and  that  you  take  nothing 
for  your  office  of  justice  of  the  peace  to  be  done,  but  of  the 
King  and  fees  accustomed,  and  costs  limited  by  statute.  And 
ye  shall  not  direct,  nor  cause  to  be  directed,  any  warrant  (by 
you  to  be  made)  to  the  parties,  but  ye  shall  direct  them  to  the 
bailiff  of  the  said  county,  or  others  the  King's  officers  or  minis- 
ters, or  other  indifferent  persons,  to  do  execution  thereof.  So 
help  you  God/'  Burn,  J.}  tit.  Justices  of  the  Peace,  IIL 


Under  the  provisions  of  the  10  G.  4,  c.  7,  Roman  Catholics 
may  qualify  as  justices  of  the  peace  on  taking  the  above  oath  of 
office  and  the  oath  in  the  act  mentioned,  instead  of  the  oaths 
of  allegiance  and  supremacy.    See  Roman  Catholics. 

III.  Touching  the  number  and  qualifications  of  these  jus- 
tices: it  was  ordained  by  stat.  18  Ed.  3.  slat,  2.  c.  2.  that  two 
or  three  of  the  best  reputation  in  each  county  should  be  assigned 
to  keep  the  peace.  But  these  being  found  rather  too  few  for 
that  purpose,  it  was  provided  by  stat.  , i  t  Ed.  3.  c.  1 .  that  one 
lord,  and  three  or  four  of  the  most  worthy  men  in  the  county, 
with  some  learned  in  the  law,  shall  be  made  justices  in  every 
county.  But  afterwards  the  number  of  justices  through  the 
ambition  of  private  persons,  became  so  large,  that  it  was  thought 
necessary,  by  stats.  I  2  R.  2.  c.  1 0.  and  1 4  11.  2.  <?.  1 1 .  to  restrain 
them  at  first  to  six,  and  afterwards  to  eight  only.  But  this 
rule  is  now  disregarded,  and  the  cause  seems  to  be  (as  Lam- 
bard  observed  long  ago)  that  the  growing  number  of  statute 
laws,  committed  from  time  to  time  to  the  charge  of  justices  of 
the  peace,  have  occasioned  also  (and  very  reasonably)  their 
increase  to  a  larger  number. 

And  as  to  their  qualifications,  the  statutes  just  cited  direct 
them  to  be  of  the  best  reputation,  and  most  worthy  men  in 
the  county  ;  and  stat.  13  R.  2.  stal.  1.  c.  7-  orders  them  to  be 
of  the  most  sufficient  knights,  esquires,  and  gentlemen  of  the 
law.  Also,  by  stat.  2  H.  5.  stat.  2.  c.  1.  they  must  be  resident 
in  their  several  counties.  And  because,  contrary  to  these 
statutes,  men  of  small  substance  had  crept  into  the  commission, 
whose  poverty  made  them  both  covetous  and  contemptible,  it 
was  enacted  by  stat.  18  II.  6.  c.  11.  that  no  justice  should  be  put 
in  commission,  if  he  had  not  lands  to  the  value  of  20/.  per  annum. 
And  the  rate  of  money  being  greatly  altered  since  that  time,  it 
was  enacted  by  slats.  5  G.  2.  c.  I  8  :  IS  G.  2.  c.  20.  th;it  every 
justice,  except  as  is  therein  excepted,  shall  have  100/.  per 
annum,  clear  of  all  deductions  ;  and,  if  he  acts  without  such 
qualification;  he  shall  forfeit  100/.  This  qualification  is  almost 
an  equivalent  to  the  20/.  per  annum  required  in  Henry  the 
Sixth's  time ;  and  of  this  the  justice  must  now  make  oath. 
Stat.  18  G.  2.  a,  20.  Also,  it  is  provided  by  the  5  G.  2.  c.  IS- 
that  no  practising  attorney,  solicitor,  or  proctor,  shall  be  capable 
of  acting  as  a  justice  of  the  peace  for  any  county. 

The  said  stat.  18  G.  2,  c  20.  provides  that  no  person  shall  be 
capable  of  being  a  justice  of  peace,  or  acting  as  such,  who  shall 
not  have  in  law  or  equity,  for  his  own  use  in  possession,  a  free- 
hold, copyhold,  or  customary  estate  for  life,  or  some  greater 
estate,  or  for  years  determinable  upon  a  life  or  lives,  or  2 J 
years,  in  lands,  &c.  of  the  clear  yearly  value  of  100/.  over 
and  above  all  incumbrances,  rents,  and  charges;  or  entitled 
to  the  immediate  reversion  or  remainder  in  lands,  &c*  of  300/, 
per  annum,  and  who  shall  not  take  the  oath  in  this  act  men- 
tioned, under  the  penalty  of  100/.  to  be  recovered  by  action 
of  debt  j  and  the  proof  of  the  qualification  to  lie  on  the  defend- 
ant ;  and  if  he  insist  on  any  lands  not  mentioned  in  the  oath, 
he  is  to  give  notice  of  them ;  and  lands  not  mentioned  in  the 
oath  or  notice  are  not  to  be  allowed, 

This  act  does  not  extend  to  corporation  justices,  or  to 
the  eldest  sons  of  peers,  and  of  gentlemen  qualified  to  be 
knights  of  shires,  the  officers  of  the  Board  of  Green  Cloth, 
principal  officers  of  the  navy,  under  secretaries  of  state, 
heads  of  colleges,  or  to  the  mayors  of  Oxford  and  Cam- 
bridge ;  all  of  whom  may  act  without  any  qualification  by 
estate. 

Though  the  above  statute  says  no  man  without  specified 
qualification  shall  he  capable  of  being  a  justice,  the  acts  which 
an  unqualified  person  docs  are  not  therefore  invalid.  He  ex- 
poses himself  to  the  penalty,  but  the  consequences  would 
be  most  pernicious  if  these  acts  were  void :  if,  for  example, 
his  warrant  were  of  no  authority,  then  all  who  acted  under 
it,  and  as  they  supposed  in  the  execution  of  the  law,  would 
be  trespassers,  resistance  to  them  would  be  lawful,  and  aid 
afforded  to  them  unlawful.    3  B.  $  A  26'6\ 
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IV.  The  power,  office,  and  duty  of  a  justice  of  the  peace 
depend  on  his  commission,  and  on  the  several  statutes  which 
have  created  objects  of  his  jurisdiction*  His  commission,  first, 
empowers  him  singly  to  conserve  the  peace ;  and  thereby 
gives  him  all  the  power  of  the  ancient  conservators  at  the 
common  law,  in  suppressing  riots  and  affrays,  in  talcing  secu- 
rities for  the  peace,  and  in  apprehending  and  committing 
felons,  and  other  inferior  criminals.  It  also  empowers  any 
t  wo  or  more  to  determine  all  felonies,  and  other  offences ; 
which  is  the  ground  of  their  jurisdiction  at  the  sessions.  And 
as  to  the  powers  given  to  one,  two,  or  more  justices  by  the 
several  statutes,  which  from  time  to  time  have  heaped  upon 
them  such  an  infinite  variety  of  business,  that  few  care  to 
undertake,  and  fewer  understand,  the  office  ;  they  are  such, 
and  of  so  great  importance  to  the  public,  that  the  country  is 
greatly  obliged  to  any  worthy  magistrate  that,  without  sinister 
views  of  his  own,  will  engage  in  this  troublesome  service. 
1  Comm.*  c.  9 :  and  see  4  Comm.  c.  20. 

They  are  justices  of  record,  for  none  hut  justices  of  record 
can  take  a  recognizance  of  the  peace.  Every  justice  of  peace 
hath  a  separate  power,  and  may  do  all  acts  concerning  his 
office  apart  and  by  himself;  and  even  may  commit  a  fellow 
justice  upon  treason,  felony,  or  breach  of  the  peace :  and  this 
is  the  ancient  power  which  conservators  of  the  peace  had  at 
common  law.  But  it  has  been  held,  that  one  justice  of  the 
peace  cannot  commit  another  justice,  for  breach  of  the  peace, 
though  the  justices  in  sessions  may  do  it.  Lamb.  Just.  385  : 
JcTik.  Cent,  By  several  statutes  justices  may  act  in 

many  cases  where  their  commission  doth  not  reach,  the  sta- 
tutes themselves  being  a  sufficient  commission.  Lamb.  lib.  4: 
Wood's  Inst.  79,  80. 

The  slat.  I  II.  7-  C.  12.  (and  stats.  33  77.  8.  c.  10;  37  H.  8. 
c.  7  )  give  them  a  farther  general  power  than  U  expressed 
either  in  their  commission,  or  in  any  particular  statute.  The 
particular  statutes  are  to  be  executed  as  they  direct ;  wherein 
if  no  express  power  is  given  to  any  one  justice,  he  can  admo- 
nish only,  and  if  not  obeyed,  may  make  presentment  of  the 
offence  upon  the  statute,  and  with  his  fellow  justices  hear 
and  determine  it  in  sessions ;  or  he  may  bind  the  offender 
to  the  peace,  or  the  good  behaviour:  some  statutes  empower 
one  justice  of  peace  alone  to  act  ;  some  require  two,  three,  four 
justices,  &c.  And  where  a  special  authority  is  given  to  justices 
of  peace,  it  must  be  exactly  pursued  ;  or  the  acts  of  the  justices 
will  not  be  good.    2  Saik,  475. 

If  a  justice  of  peace  docs  not  observe  the  form  of  proceeding 
directed  by  statute,  it  is  coram  nan  judice>  and  void  ;  but  if 
He  acts  according  to  the  direction  of  the  statutes,  neither  the 
justices  in  sessions  nor  B.  R.  can  reverse  what  he  has  done. 
Jones,  170. 

The  power  of  justices  is  ministerial  when  they  are  com- 
manded to  do  any  thing  by  a  superior  authority,  as  by  the 
Court  of  B.  R.  &e.  In  all  other  cases  they  act  as  judges:  hut 
they  must  proceed  according  to  their  commission,  &c.  Where 
&  statute  requires  any  act  to  be  done  by  two  justices,  it  is  an 
established  rule,  that  if  the  act  is  of  a  judicial  nature,  or  is  the 
result  of  discretion,  the  two  justices  must  be  present  to  concur 
and  join  in  it,  otherwise  it  will  be  void ;  as  formerly,  in  orders 
of  removal  and  filiation,  the  appointment  of  overseers,  and  now, 
in  the  allowance  of  the  indenture  of  a  parish  apprentice ;  but 
where  the  act  is  merely  min  sterial,  they  may  act  separately,  as 
in  the  allowance  of  a  poor-rate.  This  is  the  only  act  of  two 
jus' ices  which  has  yet  been  construed  to  be  ministerial  •  and 
the  propriety  of  this  construction  has  been  justly  questioned. 
4  T.  R.  386. 

A  man  may  be  a  justice  of  peace  in  one  part  of  Yorkshire, 
and  yet  not  be  a  justice  of  peace  in  every  part  of  the  county  ; 
this  county  being  divided  into  separate  ridings.  Hill,  22 
('or.  B.  R. 

From  the  general  rule  of  law  that  a  justice  is  to  act  only 
within  his  own  county,  two  considerations  arise  :  one,  how 
far  a  justice  can  act  when  he  is  out  of  the  county ;  the  other 


when  he  is  in  the  county,  how  far  his  power  extends  to  other 
counties. 

As  to  the  former  case,  when  he  is  out  of  the  county,  it  is 
said  that  the  justices  have  no  coercive  power  when  out  of  the 
county ;  and  therefore  that  an  order  of  bastardy  (see  nowr 
Poor,  VI L)  or  for  payment  of  labourer's  wages,  made  by  them 
out  of  the  county,  is  not  binding.  Yet  it  is  said,  that  recogni- 
zances and  informations  voluntarily  taken  before  them  in  any 
place  are  good.  2  Hawk.  P.  C.  And  Hale  says,  that  a  justice 
of  the  peace  may  do  a  ministerial  act  out  of  his  county,  as 
examining  a  party  robbed  whether  he  knows  the  felons:  but 
that  he  cannot  do  a  compulsory  act,  as  committing  a  person  for 
not  giving  a  recognizance. 

Now,  however,  by  the  28  G>  3.  c.  49.  (and  59  G.  3,  c.  92. 
as  to  Ireland)  any  justice  acting  as  such  for  any  two  or  more 
counties,  being  adjoining  counties,  may  act  in  all  matters  con- 
cerning any  or  either  of  the  said  counties ;  and  all  acts  of  any 
such  justice,  and  of  anv  officer  hi  obedience  thereto,  shall  be  as 
valid  as  if  done  in  the  county  to  which  they  relate.  Provided 
that  such  justice  be  personally  resident  in  one  of  the  said  coun- 
ties at  the  time  of  doing  such  act,  and  that  his  warrants,  &c. 
be  directed,  in  the  first  instance,  to  the  constable,  &e.  of  the 
county  to  which  the  same  relate. 

Also  by  stat.  9  G.  1.  c.  7.  a  justice  dwelling  in  a  city  or 
precinct,  that  is  a  county  of  itself  within  the  county  at  large, 
may  act  at  his  own  dwelling-house  for  such  county  at  large. 
This  statute  was  explained  by  stat.  28  G.  3,  c*  49*  §  4,  which 
provided  that  any  justice  acting  for  any  county  at  large,  may 
act  as  such  at  any  place  within  any  city,  &c.  being  a  county 
of  itself,  and  situate  within,  or  adjoining  to  such  county  at 
large;  but  not  to  extend  to  give  such  justices  of  the  county, 
not  being  justices  of  the  city,  &c.  power  to  act  in  any  mat- 
ters relating  to  such  city,  &c.  As  to  Ireland,  see  59  G.  3. 
c.  92.  §  4. 

Doubts  having  arisen  whether  justices  acting  for  a  county 
at  large  were  empowered  by  the  above  statute  to  act  within 
any  city  or  other  precinct  having  exclusive  jurisdiction,  but 
not  being  a  county  of  itself,  it  was  enacted  by  the  1  and  2  G.  4* 
c.  (S3,  that  justices  of  counties  or  divisions  of  counties  may  act 
in  any  such  jurisdiction  within  or  adjoining  to  such  counties,  &c. 

Justices  either  of  the  county  from  which  tenants  fraudu- 
lently remove  goods,  or  of  that  in  which  they  are  concealed, 
mav  convict  the  offenders  in  their  respective  counties.  Unless 
facts  are  stated  to  make  the  contrary  appear,  the  court  always 
presumes  in  favour  of  the  acts  of  inferior  jurisdictions, 
/?.  v.  Morga?i,  Caid.  ca.  156, 

By  the  S3  G,  S.  c.  55,  §  3.,  where  a  distress  cannot  be  found 
in  the  jurisdiction  of  a  justice  granting  a  warrant  for  that 
purpose,  the  same  may  be  levied  on  the  offender's  goods  in 
another  county,  upon  the  warrant  being  indorsed  by  a  justice 
of  that  county. 

A  justice  ought  not  to  act  in  any  case  in  which  he  himself 
is  interested,  but  should  cause  the  party  to  be  convened  and 
carried  before  some  other  justice,  or  desire  the  aid  of  some 
other  justice  who  is  present.    Da/L  c.  173. 

If  any  matter  concerning  an  office  held  by  a  justice  comes  in 
question  at  the  sessions,  and  he  joins  in  making  the  order,  it  is 
void.    2  Saik.  20/. 

By  stat.  16"  G.  2.  e,  18.  justices  of  peace  may  do  all  things 
relating  to  the  laws  for  relief  of  the  poor,  the  passing  and 
punishing  vagrants,  the  repairs  of  the  highways,  or  concerning 
parochial  taxes  or  rates,  ah  hough  such  justices  are  rated  to 
the  taxes,  within  any  place  where  they  execute  their  office: 
but  no  justice  shall  act  in  determining  any  appeal  to  the 
quarter  sessions,  from  any  order  that  relates  to  the  parish 
where  he  is  so  charged.  In  the  case  of  R.  v.  Yarpole  it  was 
determined,  that  on  an  appeal  to  the  sessions,  against  an  order 
of  removal,  those  justices  who  are  rated  to  the  relief  of  the 
poor  in  either  of  the  contending  parishes  have  not  a  right  to 
vote.    4  T.  R.  71- 

By  stat.  13  G.  2.  c.  18.  ho  certiorari  shall  issue  to  remove 
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any  order,  made  by  justices  of  peace  of  any  county,  &c,  or  at 
the  quarter  sessions,  unless  it  be  applied  for  within  six  months, 
and  proved  on  oath  that  six  days1  notice  in  writing  was 
given  to  the  justices,  by  whom  the  order  was  made,  that  they 
or  the  parties  concerned  may  shew  cause  against  it*  See  tit. 
Certiorari. 

If  a  commission  of  oyer  and  terminer  issues  to  hear  and 
determine  felonies,  that  determines  the  commissions  of  justices 
of  peace  as  to  felonies,  though  not  as  to  the  peace,  &c. 

The  stat.  1  and  2  P.  <j  M.  c.  13.  (the  provisions  of  which 
are  incorporated  and  amended  by  the  7  0.  4.  c.  (>4.)  directs 
justices  of  peace  to  take  examinations  in  cases  of  felony  and 
murder,  and  to  certify  them  to  the  justices  of  gaol -delivery, 
&c,  after  which  they  forbore  to  try  great  felonies.  //.  P.  C.  166. 

Justices  of  peace  may  take  an  information  against  persons 
committing  treason  ;  issue  warrants  for  their  apprehension, 
and  commit  them  to  prison,  &c.  They  commit  all  felons  in 
order  to  trial ;  and  bind  over  the  prosecutors  to  the  assizes : 
and  if  they  do  not  certify  examinations  and  informations  to  the 
next  gaol- delivery,  or  do  not  bind  over  prosecutors,  &c.  they 
shall  be  fined.    Bait  c  II* 

With  respect  to  the  authority  of  a  justice  of  peace  to  admi- 
nister an  oath  to  a  party  brought  before  him  to  be  examined 
on  a  m.Utcr  within  his  jurisdiction,  or  in  pursuance  of  an  act 
of  parliament ;  although  there  is  some  obscurity  in  the  15  G.  3, 
(\  which  rather  encumbers  than  aids  the  common  law  upon 
the  subject,  there  appears  no  doubt  that  when  a  justice 
is  either  expressly  or  impliedly  required  by  a  statute  to 
examine  witnesses  with  a  view  to  the  performance  of  any 
judicial  act,  he  has  not  only  authority,  but  it  is  his  duty  to 
examine  such  witnesses  according  to  the  mode  prescribed  by 
the  common  law,  which  is  on  oath.  See  Lamb.  213 :  Dalt. 
c.  16  :  1  Bale,  586 1  1  Deac.  Or;  Law,  719- 

For  larceny  and  small  felonies,  the  justices  in  their  quarter 
sessions  may  try  offenders;  other  felonies  being  of  course 
tried  at  the  assizes;  and  in  case  of  felonies,  and  picas  upon 
penal  statutes,  they  cannot  hold  cognizance  without  an  express 
power  given  them  by  the  statutes.  Justices  of  peace  in  their 
sessions  cannot  try  a  cause  the  same  sessions,  without  consent 
of  parties,  &e.,  for  the  party  ought  to  have  convenient  time,  or 
it  will  be  error,  Cro.  Car.  317:  'Sid.  334.  Nor  can  the  ses- 
sions of  justices  refer  a  matter  which  ought  to  be  tried,  to  be 
determined  by  another  session  ;  yet  they  may  refer  a  thing  to 
another  to  examine,  and  make  report  to  them  for  their  deter- 
mination. 2  Stilt  477-  The  sessions  is  all  as  one  day,  and 
the  justices  may  alter  their  judgments  at  any  time  while  it 
continues.    Ib.  49  I. 

With  respect  to  the  times  when  justices  are  to  hold  their 
sessions,  and  generally  as  to  their  powers  and  duties  there,  see 
Sexton  a-  of  the  Peace. 

It  is  incident  to  the  office  of  a  justice  of  peace  to  commit 
offenders;  and  a  justice  may  commit  a  person  that  doth  a 
felony  in  his  own  view,  without  warrant;  but  if  it  be  on  the 
information  of  another,  he  must  mate  a  warrant  under  hand 
and  seal  for  that  purpose.  If  a  justice  issue  a  warrant  to 
arrest  a  felon,  and  the  accusation  be  false,  the  justice  is  ex- 
cused, where  a  felony  is  committed;  if  there  he  no  accusation, 
action  will  lie  against  the  justice.  1  Leon.  187*  A  justice 
makes  a  warrant  to  apprehend  a  felon;  though  he  is  not 
indicted,  he  who  executes  the  warrant  shall  not  be  punished. 
i:j  Rep.  76:  Cro.  Jac.  432.  If  complaint  and  oath  be  made 
before  a  justice  of  peace,  by  one,  of  goods  stolen,  and  that  he 
suspects  they  are  in  such  a  house,  and  shows  the  cause  of  his 
suspicion  ;  the  justice  may  grant  a  warrant  to  the  constable, 
&c.  to  search  in  the  place  suspected,  and  seize  the  goods  and 
person  in  whose  custody  they  are  found,  and  bring  them  before 
him  or  some  other  justice,  to  give  an  account  how  he  came  by 
them ;  and  farther  to  abide  such  order,  as  to  law  shall  apper- 
tain.  2  Hales  Hist.  P.  C.  II 4.  The  search  on  these 
warrants  ought  to  be  in  the  day-time,  and  doors  may  be 
broken  open  by  constables  to  take  the  goods;  which  are  to 


be  deposited  in  the  hands  of  the  sheriff,  &c.  till  the  party 
robbed  hath  prosecuted  the  offender,  to  have  restitution,  lb. 
150,  151, 

A  justice  of  peace  may  make  a  warrant  to  bring  a  person 
before  himself  only,  and  it  will  be  good;  though  it  is  usual 
to  make  warrants  to  Tiring  the  offenders  before  him  or  any 
other  justice  of  the  county,  &c.  And  if  a  justice  directs  his 
warrant  to  a  private  person,,  he  may  execute  it.  5  Rep*  60S 
1  SalL  347. 

It  seems  now  to  be  indisputable,  that  in  all  eases  where 
justices  of  peace  have  a  jurisdiction  over  the  offence,  they  may 
grant  a  warrant  in  order  to  compel  the  person  accused  to  ap- 
pear before  them  ;  for  it  would  he  absurd  to  give  them  power 
to  examine  an  offender,  unless  they  had  also  a  power  to  com- 
pel him  to  attend  and  submit  to  such  examination,  2  Hawk, 
P.  (.'.  e.  KJ.  §  15.  And  this  extends  undoubtedly  to  all  treaT 
sons,  felonies,  and  breaches  of  the  peace,  and  also  to  all  such 
offences  as  they  have  power  to  punish  by  statute.  Sir  E.  Cuke 
indeed  hath  laid  it  down,  that  a  justice  of  the  peace  cannot 
issue  a  warrant  to  apprehend  a  felon  upon  bare  suspicion  ;  no, 
not  even  till  an  indictment  be  actually  found;  4  Inst,  17ft; 
and  the  contrary  practice  is  by  others  held  to  be  grounded 
rather  upon  connivance  than  the  express  rule  of  law,  though 
now  by  long  custom  established,  2  Hawk.  P.  C.  c.  IS.  §  1 6. 
A  doctrine  which  would  in  most  cases  give  a  loose  to  felons  to 
escape  without  punishment ;  and  therefore  Sir  Matthew  Hale 
hath  combated  it  with  invincible  authority  and  strength  of 
reason:  maintaining,  1,  That  a  justice  of  peace  hath  power 
to  issue  a  warrant  to  apprehend  a  person  accused  of  felony, 
though  not  yet  indicted;  2  Hal.  P.  C,  10$  ;  and,  2.  That  he 
may  also  issue  a  warrant  to  apprehend  a  person  suspected  of 
felony,  though  the  original  suspicion  he  not.  in  himself,  but 
in  the  party  that  Drays  his  warrant,  because  he  is  a  com- 
petent judge  of  the  probability  offered  to  him  of  such  sus- 
picion. But  in  both  cases  it  is  fitting  to  examine  upon  oath 
the  party  requiring  a  warrant,  as  well  to  ascertain  that  there 
is  a  felony  or  other  crime  actually  committed,  without  which 
no  warrant  should  be  granted  ;  as  also  to  prove  the  cause  and 
probability  of  suspecting  the  party  against  whom  the  warrant 
is  prayed.  Ibid.  110.  This  warrant  ought  to  be  under  the 
hand  and  seal  of  the  justice,  should  set  forth  the  time  and 
place  of  making,  and  the  cause  for  which  it  is  made ;  and 
should  be  directed  to  the  constable,  or  other  peace  officer  (or, 
it  m  iv  be,  to  any  private  person  byname);  Salk.  176;  re- 
quiring him  to  bring  the  party  either  generally  before  any 
justice  of  the  peace  for  the  county,  or  only  before  the  justice 
who  granted  it  ;  the  warrant  in  the  latter  case  being  called  a 
special  warrant.  2  Hawk.  P.  C.  c.  1 3.  §  26.  A  general  war- 
rant to  apprehend  all  persons  suspected,  without  naming  or 
particularly  describing  any  person  in  special,  is  illegal  and  void 
for  its  uncertainty  ;  1  Hal.  P.  C.  580:  2  Hawk.  P.C.c.13; 
for  it  is  the  duty  of  the  magistrate,  and  ought  not  to  be  left 
to  the  officer,  to  judge  of  the  ground  of  suspicion.  And  a 
warrant  to  apprehend  all  persons,  guilty  of  a  crime  therein 
specified,  is  no  legal  warrant ;  for  the  point,  upon  which  its 
authority  rests,  is  a  fact  to  be  decided  on  a  subsequent  trial; 
namely,  whether  the  person  apprehended  thereupon  be  really 
guilty  or  not.  It  is  therefore  in  fact  no  warrant  at  all ;  for  it 
will  not  justify  the  officer  who  acts  under  it ;  whereas  a  war- 
rant properly  penned  (even  though  the  magistrate  who  issues 
it  should  exceed  his  jurisdiction),  will,  by  stat.  21-  G.  2.  c.  44. 
at  all  events  indemnify  the  officer  who  executes  the  same  mi- 
nisterially. And  when  a  warrant  is  received  by  the  officer, 
he  is  bound  to  execute  it,  so  far  as  the  jurisdiction  of  the  ma- 
gistrate and  himself  extends.  A  warrant  from  the  chief  or 
other  justice  of  the  Court  of  King's  Bench  extends  all  over 
the  kingdom,  and  is  tested  or  dated  England,  not  Oxfordshire, 
Berks,  or  any  other  particular  county.  But  the  warrant  of  a 
justice  of  the  peace  in  one  county,  as  Yorkshire,  must  be 
backed,  that  is,  signed,  by  a  justice  of  the  peace  in  another,  as 
Middlesex,  before  it  can  be  executed  there.    Formerly,  *ega- 
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larly  speaking,  there  ought  to  have  heen  a  fresh  warrant 
in  every  fresh  county;  but  the  practice  of  backing  warrants 
had  long  prevailed  without  law,  before  it  was  authorised  bv 
stats*  23  G.  2.  c.  26.  §  11.  24  G.  2.  c.  55.  and  13  G.  3,  c.  31. 
4  Comm.  220—292. 

The  24  G.  2.  c.  55.  enacts,  that  where  a  justice  shall  grant 
a  warrant  against  a  person  escaping  or  residing  out  of  his  juris- 
diction, a  justice  of  the  county,  tkc.  where  such  person  shall 
reside  shall  indorse  his  name  on  the  warrant,  which  shall  be  a 
sufficient  authority  to  the  person  to  whom  the  warrant  was 
originally  directed,  to  execute  the  warrant,  and  carry  the  per- 
son before  the  justice  who  indorsed  the  warrant,  or  any  other 
justice  of  the  same  county,  who,  if  the  offence  be  bailable, 
shall  take  bail  for  the  person's  appearing  at  the  next  sessions 
for  die  county,  &e.  where  the  offence  was  committed,  and  de- 
liver the  recognizance  and  all  proceedings  to  the  constable,  &e. 
who  apprehended  the  party,  to  be  by  him  delivered  to  the 
clerk  of  the  peace  of  the  county,  &c.  where  the  fact  was  com- 
mitted ;  if  the  fact  be  not  bailable,  or  the  party  shall  not  give 
bail,  the  constable  may  carry  the  party  before  a  justice  of  the 
county  where  the  fact  was  committed.  No  action  lies  against 
the  justice  who  indorses  such  warrant,  but  only  against  the 
justice  who  granted  it. 

By  stat.  13  G.  3.  c.  51-  offenders  against  whom  warrants 
are  issued  by  any  justice  of  peace  in  England  escaping  into 
Scotland,  the  justices  in  Scotland  may  indorse  the  warrant, 
and  the  offender  shall  be  conveyed  to  the  adjacent  county  of 
England,  and  the  justices  there  shall  (if  that  is  not  the  county 
where  the  offence  was  committed)  indorse  the  warrant,  &c. 
according  to  the  directions  of  stat.  24  G.  2*  c.  55*  And  by 
54  G.  3.  c,  180".  the  provisions  of  the  act  13  G.  3,  <?.  SI.  are 
extended  to  the  cases  of  all  warrants  issued  in  England,  Scot- 
land, or  Ireland  respectively.  For  a  fuller  statement  of  the 
provisions  of  the  statutes  44  G,  3.  c.  92.  and  45  G.  3.  c.  92. 
see  tit.  Ireland. 

In  cases  of  summary  conviction,  and  the  lighter  kinds  of 
misdemeanors,  a  magistrate  should  issue  a  summons  against 
the  party,  and  not  a  warrant  in  the  first  instance.  13  East, 
55.  But  if  a  party  disobeys  the  summons,  then  the  justice 
mav  properly  issue  a  warrant  against  him  ■  for  where  a  sta- 
tute gives  a  justice  jurisdiction  over  an  offence,  it  impliedly 
gives  him  a  power  to  compel  the  attendance  of  the  party 
charged  with  it.  12  Rep,  131  6. :  2  Haivk.  c.  13.  §  15: 
10  Mod.  248:  2  Bing.  63. 

For  the  power  of  justices  to  take  bail  for  offences  under  the 
7  G.  4.  c.  6*4.  see  Bail,  II. 

Justices  of  peace  may  make  and  persuade  an  agreement  in 
petty  quarrels  and  breaches  of  the  peace,  where  the  King  is 
not  entitled  to  a  fine  :  though  they  may  not  compound  of- 
fences, or  take  money  for  making  agreements,  Noy>  103. 
Justices  may  not  intermeddle  with  property  ;  if  they  do,  action 
lies  against'  them  and  the  officers  who  execute  their  orders, 
3  Sail-,  217-    Hut  see  tit.  Forcible  Entry. 

A  justice  of  peace  hath  a  discretionary  power  of  binding  to 
the  good  behaviour ;  and  may  require  a  recognizance  with  a 
great  penalty  of  one  for  his  keeping  of  the  peace,  where  the 
party  bound  is  a  dangerous  person,  and  likely  to  break  the 
peace,  and  do  much  mischief  Pasch.  1()52:  2  Lill.  Mr.  131. 
Ami  where  a  person  is  to  he  bound  to  the  good  behaviour,  for 
default  of  sureties  he  may  be  committed  to  gaol.  But  a  man 
giving  security  for  keeping  the  peace  in  I?.  II,  or  the  Chancery, 
may  have  a  supersedeas  to  the  justices  in  the  county  not  to 
take  security  ;  and  so  where  a  person  hears  of  a  warrant  out 
against  him,  and  gives  surety  of  the  peace  to  any  other  jus- 
tice, &e.    Sac  tit  Surely  of  ike  Peace. 

A  magistrate,  in  case  of  a  breach  of  the  peace  within  his 
view ,  mav  instantly  order  the  offender  into  custody  ;  7  East, 
536:  6  Esp 36  ;  and  in  such  case  may  commit  the  offender 
without  warrant  or  information.  Lqffi,  21.  Or  for  an  appre- 
hended breach  of  the  peace.  Id. 

A  justice  of  the  peace  is  authorised  to  require  surety  of  the 


peace  for  a  limited  time,  according  to  his  discretion,  and  need 
not  bind  the  party  over  to  the  next  session  only,  2  B.  dy  A. 
2?8«  And  in  a  recent  case  the  court  refused  to  interfere  with 
the  discretion  of  magistrates  in  taking  security  for  keeping  the 
peace,  2  N.  $  M.  379* 

If  one  make  an  assault  upon  a  justice  of  peace,  he  may  ap- 
prehend the  offender,  and  send  him  to  gaol  till  he  finds  sureties 
for  the  peace;  and  a  justice  may  record  a  forcible  entry  upon 
his  own  possession :  in  other  cases  he  cannot  judge  in  his  own 
cause.  Wood's  Inst.  81.  Where  a  man  ahuseth  a  justice  by 
words,  before  his  face,  or  behind  his  back,  in  relation  to  his 
oflice,  he  may  be  bound  to  his  good  behaviour  ;  and  if  a  jus* 
tice  of  peace  be  abused  in  the  execution  of  his  office,  the  of- 
fender maybe  also  indicted  and  fined.  Cramp.  149:  4  Rep.  lei. 
To  say  of  a  justice  of  peace  he  doth  not  understand  law,  &e. 
is  indictable  ;  and  contempts  ngainst  justices  are  punishable  by 
indictment  and  fine  at  the  sessions.  3  Mod,  13f):  1  Sid.  144. 
But  abusing  a  justice  out  of  his  office  by  words  that  do  not 
relate  to  his  office,  seems  to  stand  only  as  in  the  case  of  other 
persons. 

As  to  summary  convictions  by  justices,  see  Conviction.  By 
the  3  G.  4.  c.  23.  a  general  form  of  conviction  is  given  in  all 
cases  where  no  form  is  contained  in  the  acts,  empowering  ma- 
gistrates to  decide  offences  in  a  summary  way. 

By  §  2.  one  justice  may  receive  original  informations  in 
cases  where  two  or  more  justices  arc  empowered  to  hear  and 
determine. 

In  all  cases  where  a  justice  is  empowered  to  hear  and  de- 
termine a  matter  out  of  sessions,  he  should  make  a  record  in 
writing,  under  his  hand,  of  all  the  matters  and  proofs  ;  and  all 
convictions  should  be  returned  by  him  to  the  sessions.  Da!/. 
C.115.2T.  R.  285.  And  see  7  and  8  G.  4.  c.  29.  §  74  :  and 
7  and  8  G.  4.  c.  30.  §  40. 

So  it  is  the  indispensable  duty  of  a  justice  to  take  all  charges, 
of  whatever  nature  or  kind  they  may  be,  in  writing.  1  Leach, 
202.  And  by  7  G.  4.  c.  04.  §  2,  3.  he  is  required  to  certify 
all  examinations  and  depositions,  in  cases  of  felony  and  mis- 
demeanor, and  deliver  them  to  the  proper  officer  of  the  court 
in  which  the  trial  of  the  accused  is  to  be  had.  And  by  §  5. 
he  is  liable  to  be  fined  by  the  court  for  any  neglect  of  his 
duty  in  this  respect,  upon  proof  of  the  offence,  in  a  summary 
manner.    See  Bail,  II.  I. 

By  the  27  G.  2.  c.  20.  in  all  cases  of  a  warrant  of  dis- 
tress for  levying  any  penalty  inflicted,  or  money  directed  to  be 
paid,  the  justice  or  justices  granting  such  warrant,  may 
therein  order  the  goods  distrained  to  be  sold  within  a  certain 
time  limited  in  the  warrant,  to  be  not  less  than  four  days,  nor 
more  than  eight  days,  unless  the  penalty  or  money,  with  the 
reasonable  charges  of  taking  and  keeping  such  distress,  be 
sooner  paid.  The  officer  may  deduct  the  reasonable  charges  of 
taking  and  keeping,  and  selling  the  distress;  and,  if  required, 
shall  shew  the  party  his  warrant,  and  permit  him  to  take  a 
copy  of  it.  This  not  to  extend  to  stats.  7  and  8  W.  3.  c.  34  : 
1  G.  1 .  c.  6,  as  to  levying  tithes,  &c.  on  Quakers.  The  stat. 
18  G.  3.  c.  19-  enables  justices  to  award  costs  on  determina- 
tion of  complaints  before  them,  and  to  levy  them  by  distress 
and  sale  of  the  party's  goods,  or  commit  the  offender  to  the 
house  of  correction.  General  rules  as  to  costs  may  be  settled 
in  sessions,  and  allowed  by  the  judges  on  their  circuits. 

By  41  G.  3.  (Us  K.)  c.  85.  for  better  payment  of  fines  and 
forfeitures  imposed  by  justices  out  of  sessions  in  England, 
receipts  were  to  be  given  by  the  justices  for  such  fines,  accounts 
thereof  kept  by  them,  and  the  amount  paid  over  annually  to 
the  sheriff" of  the  county;  a  duplicate  account,  to  charge  the 
sheriff;  was  to  be  transmitted  by  the  justice  to  the  clerk  of  the 
peace. 

And  now,  in  all  cases,  where  the  offender  is  convicted  in  a 
fine  or  penalty,  the  justice  is  required,  by  the  3  G.  4.  c.  46.^  2., 
to  certify  the  amount  and  particulars  of  the  fine,  or  forfeiture 
to  the  clerk  of  the  peace.    And  see  the  4  G.  4,  c.  37- 

The  stat.  26  G.  2.  c.  14,  was  made  for  the  regulation  of 
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fees  of  justices1  clerics;  a  table  of  which  is  to  be  made  at  ses- 
sions, and  allowed  by  the  judges  on  their  circuits ;  and  in 
Middlesex,  by  stat.  27  G.  2.  c.  Ifi.  by  the  chief  justices  at 
Westminster,  or  any  two  of  them.  And  by  57  G.  3.  c  J)l. 
the  justices  at  sessions  are  empowered  to  settle  the  fees  of  the 
clerk  of  the  peace. 

V.  If  a  well-meaning  justice  makes  any  undesigned  slip  in  his 
practice,  great  lenity  and  indulgence  are  shewn  to  him  in  the 
courts  of  law  :  and  there  are  many  statutes  made  to  protect 
him  in  the.  upright  discharge  of  his  office;  which,  among 
other  privileges,  prohibit  such  justices  from  being  sued  for  any 
oversights  without  notice  beforehand  ;  and  stop  all  suits 
begun,  on  tender  made  of  sufficient  amends.  See  stats*  7  Jac. 
1*  c.  5 :  21  Jac*  1,  c.  12 :  24  G.  2.  c.  44 ;  43  G  $*  c.  141. 
See  Post*  But,  on  the  other  hand,  any  malicious  or  tyran- 
nical abuse  of  their  office  is  usually  severely  punished  ;  and  all 
persons  who  recover  a  verdict  against  a  justice,  for  any  wilful 
or  malicious  injury,  are  entitled  to  double  costs.  See  I  Comm. 
;i~>0— #54. 

The  stat.  24  G.  2.  c  44.  particularly  provides,  that  no  writ 
shall  be  sued  out  against  any  justice  of  peace,  for  any  thing 
done  by  him  in  the  execution  of  Iris  office,  until  a  notice  in 
writing  shall  be  delivered  to  him  one  month  before  the  siting 
out  the  same,  containing  the  cause  of  action,  &c,  within  which 
month  he  may  tender  amends,  and  if  the  tender  be  found  suf- 
ficient; he  shall  have  a  verdict.  No  such  plaintiff  shall  recover 
against  the  justice,  unless  such  notice  shall  be  proved  at  the 
trial.  If  the  justice  shall  neglect  to  make  such  tender,  he 
may,  before  issue  joined,  pay  into  court  such  sum  as  he  shall 
think  fit.  Where  an  action  is  against  a  justice  and  constable, 
il  there  be  a  verdict  against  the  justice,  and  the  constable  be 
acquitted,  the  plaintiff  shall  recover  such  costs  against  the 
justice,  as  to  include  the  costs  the  plaintiff  shall  be  obliged  to 
pay  the  constable.  And  this  statute  enacts,  that  if  the  plain- 
tiffin  any  such  action  shall  recover  against  a  justice,  and  the 
judge  shall  certify  that  the  injury  was  wilfully  and  maliciously 
done,  the  plaintiff  shall  recover  double  costs.  No  action  shall 
be  brought  against  a  justice  for  any  thing  done  in  the  execu- 
tion of  his  office,,  unless  commenced  within  six  months  after 
the  act  committed. 

This  act  is  by  very  many  subsequent  acts  extended  to  jus- 
tices of  various  descriptions,  and  on  several  occasions,  as  mi- 
litia, &c. 

Hy  43  G.  3.  c.  141.  it  is  provided,  that  in  all  actions  against 
justices  on  account  of  any  conviction,  &c.  by  them,  the  plain- 
tiff (besides  any  penalty  levied)  shall  recover  only  two- pence 
damages;  unless  notice  and  want  of  probable  cause  be  ex- 
pressly alleged  in  the  declaration,  and  which  shall  be  in  an 
action  upon  the  case  only.  And  if  on  the  trial  of  any  such 
action  it  shall  be  proved  that  the  plaintiff  was  guilty  of  the 
offence  whereof  he  was  convicted,  and  that  he  underwent  no 
greater  punishment  than  was  by  law  assigned  thereto,  he 
shall  not  be  entitled  to  recover  any  penalty  levied,  or  any  costs 
or  damages  against  the  justice. 

See  as  to  proceedings  on  this  latter  statute,  12  East,  67'- 
\6  East,  13  :  1  Marsh,  220.  And  see  further  as  to  the  cases 
in  which  an  action  will  lie  against  a  justice,  Trespass,  IVr. 

If  a  magistrate  abuses  the  authority  reposed  in  him  by 
the  law,  in  order  to  gratify  his  malice,  or  promote  his  private 
interests  or  ambition,  he  may  be  punished  also  criminally  by 
indictment  or  information.  But  the  Court  of  K.  B.  have  fre- 
quently declared,  that  though  a  justice  of  peace  should  act 
illegally,  yet  if  he  has  acted  candidly  without  any  bad  view  or 
ill  intention  whatsoever,  the  court  will  never  punish  him  by 
the  extraordinary  mode  of  an  information,  but  will  leave  the 
party  complaining  to  the  ordinary  method  of  prosecution  fay 
action  or  indictment.  Burr.  556.  785.  1162:  I  T.  R.  653. 
692.  And  in  no  case  will  the  court  grant  an  information, 
unless  an  application  for  it  is  made  within  the  second  term 
after  the  offence  is  committed;  and  unless  notice  of  the  appli- 


cation be  previously  given  to  the  justice,  and  the  party  injured 
will  undertake  to  bring  no  action.  And  if  the  party  pro- 
ceeds both  by  action  and  indictment,  the  attorney  general  will 
grant  a  noli  prosequi  to  the  indictment.  Indeed  where  a 
justice  has  committed  an  involuntary  error,  without  any  cor- 
rupt motive  or  intention,  it  may  be  questioned  whether  it  is  an 
indictable  offence.  I  Comm.  354,  c.  9-  and  Mr.  Christian's  note 
there.    And  see  further  Information,  11. 

If  a  justice  of  peace  is  guilty  of  any  misdemeanor  in  his 
office,  information  lies  against,  him  in  B.  R.T  where  he  shall  be 
punished  by  fine  and  imprisonment.  Sid.  1  (J2.  If  a  person  be 
never  summoned  by  justices  of  peace  to  be  heard  and  make  his 
defence  before  the  justices  make  any  order  against  him,  it  is  a 
misbehaviour,  for  which  an  information  will  lie  against  him. 
See  tit.  Conviction 

The  Court  of  B.  R.  will  grant  an  information  against  a 
justice  of  peace  on  motion  for  sending  a  servant  to  the  house 
of  correction  without  sufficient  cause:  if  the  justice  do  not 
shew  good  cause,  &c.  Mod,  Cos.  in  I,,  and  E.  45,  46.  And 
for  contempt  of  laws,  &c.  attachment  may  be  had  against  jus- 
tices of  peace  in  B.  R.  on  motion  of  the  attorney  general,  &c» 
A  justice  of  peace  fined  a  thousand  marks  for  corrupt  practice. 
See  1  Keb.  727. 

Justices  shall  not  be  regularly  punished  for  any  thing  done 
by  them  in  sessions  as  judges;  and  if  a  justice  of  peace  be 
sued  for  any  thing  done  in  bis  office,  he  may  plead  the  general 
issue,  and  give  the  special  matter  in  evidence ;  and  if  a  verdict 
goes  for  him,  or  the  plaintiff  be  nonsuit,  he  shall  have  double 
costs.  Stat.  Jac.  1,  c.  12. 

With  regard  to  the  duties  of  a  magistrate  in  the  metropolis, 
see  Police. 

For  further  matter  relative  to  this  extensive  and  useful 
office,  see  Burn's  Justice,  tit.  Justices  of  the  Peace;  and  that 
hook,  and  this  Dictionary,  passim  ;  under  the  appropriate 
titles, 

A  bill  was  introduced  into  the  House  of  Commons  last  year 
to  consolidate  the  laws  relating  to  justices  of  the  peace,  and 
which  is  intended  to  be  renewed  in  the  course  of  the  present 
session  (1835). 

Justices  of  Peace  within  Liberties;  Justiciar  it  ad 
pacem  infra  libertales.~\  Are  such  in  cities  and  other  corpo- 
rate towns  as  the  others  are  of  the  county ;  and  their  autho- 
rity is  all  one  within  the  several  terriiories  and  precincts, 
having,  besides,  the  assise  of  ale  and  beer,  wood,  victuals,  &c. 
See  stat.  27  H  8,  c.  5.  Rut  if  the  King  grant  to  a  corpora- 
tion, that  the  mayor  and  recorder,  &c.  shall  be  justices  of 
peace  within  the  city  ;  if  there  be  no  words  of  exclusion  justices 
of  the  county  have  concurrent  jurisdiction  with  them;  and 
the  King,  notwithstanding  his  charter,  may  grant  a  commis- 
sion of  the  peace  specially  in  that  city  or  county.  2  Hale's 
Hist.  P.  C.  47.  Also  where  the  justices  of  any  corporate 
town  deny  doing  right,  justices  of  the  peace  of  the  county  may 
inquire  into  it.  Mod.  Cos.  164.  The  justices  of  peace,  in 
cities,  or  towns  corporate,  may  commit  persons  apprehended 
within  their  liberties  to  the  house  of  correction  of  the  county, 
&c,  which  persons  shall  he  liable  to  the  like  correction  and 
punishment  as  if  committed  there  by  any  justice  of  the  Fame 
county,  Stat.  1  8  G.  2.  c.  24.  Justices  of  cities  and  corpora- 
tions are  not  within  the  qualification  act,  5  G.  2.  c.  18.  See 
tits.  Mayors,  Colorations,  Justices  of  the  Peace. 

By  stat.  38  G.  3.  c.  52.  it  is  enacted  that  any  prosecutor 
may  prefer  his  indictment  for  any  offence  committed  within 
the  county  of  any  city  or  town  corporate,  to  the  grand  jury  of 
the  next  adjoining  county,  to  be  tried  there ;  and  by  the  same 
act  provision  is  made  for  the  trial  of  indictments,  found  by  anv 
grand  jury  of  any  city  or  town  corporate,  in  the  next  adjoin- 
ing county;  and  by  stat.  51  G.  3.  c.  100.  the  court  before 
whom  the  conviction  shall  take  place  may  order  the  offender 
to  be  punished  either  in  the  county  where  he  was  tried,  or  in 
the  city,  &c  where  the  offence  was  committed.    In  all  those 


JUS 


JUS 


cases  all  expenses  incurred  by  the  trial ,  &e.  are  to  be  defrayed 
by  the  city,  &e.  in  which  the  offence  was  committed. 

By  stat.  1  G.  4.  st.  I.  c.  14.  to  remedy  certain  inconve- 
niences in  local  and  exclusive  jurisdictions ;  after  reciting  that 
trial  of  capital  offences  before  justices  of  peace  within  local  and 
exclusive  jurisdictions,  not  befog  counties,  may  be  attended 
with  inconvenience,  it  is  enacted,  that  such  justices,  acting 
within  and  for  any  town,  liberty,  soke,  or  place  not  being  a 
county,  but  having  exclusive  jurisdiction  for  the  trial  of  felo- 
nies and  misdemeanors  committed  within  the  same,  shall  have 
full  power  within  their  respective  limits,  at  their  discretion,  to 
commit  persons  charged  with  any  capital  offences,  perpetrated 
within  such  limits,  to  the  gaol  of  the  county  within  which 
such  liberty,  Sec.  shall  be  situate,  to  be  tried  at  the  next  ses- 
sions of  Oyer  and  Terminer  for  the  county  ;  and  such  justices 
shall  bind  over  the  parties  and  witnesses  to  prosecute  and  give 
evidence  there,  and  shall  transmit  the  depositions,  Sec.  thither. 
The  expenses  of  the  prosecution,  &c.  to  be  defrayed  (under 
orders  of  the  judges, J  by  the  liberty,  &c.  within  which  the 
offence  was  perpetrated. 

By  the  4  G.  4.  c.  27-  in  cities,  &c.  having  a  limited  number 
of  justices,  any  of  such  justices  may  act,  though  not  of  the 
quorum. 

By  the  4  and  5  W.  4.  c.  27-  justices  of  the  peace  acting  for 
boroughs  not  being  empowered  by  charter  or  otherwise  to  hear 
and  determine  felonies,  may  commit  persons  charged  with 
felonies  triable  at  the  sessions,  for  trial  at  such  sessions. 

And  by  §  2.  justices  in  boroughs,  &c.  having  jurisdiction  at 
sessions  over  certain  felonies,  may  commit  to  the  county  gaol 
any  person  charged  with  a  felony  which  may  be  tried  at  the 
sessions,  but  to  which  their  jurisdiction  does  not  extend. 

By  §  Sm  in  places  having  a  recorder  and  a  fit  prison,  the 
magistrates  thereof  shall  commit  to  such  prison  persons  charged 
with  felonies  or  misdemeanors,  which  might  be  tried  at  the 
county  sessions  and  the  court  of  quarter  sessions  of  such  places 
(which  the  justices  are  required  to  hold),  shall  inquire,  deter- 
mine and  punish  such  felonies  and  misdemeanors. 

Justices  of  Trail-Baston,  Were  justices  appointed  by 
King  Edward  I.  during  his  absence  in  the  Scotch  and  French 
wars.  They  were  so  styled,  says  Holliugshed,  for  trailing  or 
drawing  the  staff*  of  justice ;  or  for  their  summary  proceeding, 
according  to  Sir  Edward  Coke,  who  tells  us,  they  were  in  a 
manner  justices  in  eyre ;  and  it  is  said  they  had  a  baston,  or 
staff,  delivered  to  them  as  the  badge  of  their  office,  so  that 
whoever  was  brought  before  them  was  traile  ad  barton,  tra- 
diius  ad  baculum :  whereupon  they  had  the  name  of  justices 
de  trail  baston,  or  jusiiciarii  ad  trahendum  offendenies  ad 
baculum  vel  baston*  Their  office  was  to  make  inquisition 
through  the  kingdom  on  all  officers  and  others,  touching  ex- 
tortion, bribery,  and  such  like  grievances;  of  intruders  into 
other  men's  lands,  barretors,  robbers,  and  breakers  of  the 
peace,  and  divers  other  offenders;  by  means  of  which  inquisi- 
tions some  were  punished  with  death,  many  by  ransom,  and 
the  rest  flying  the  realm,  the  land  was  quieted,  and  the  king 
gained  riches  towards  the  support  of  his  wars.  Mat.  Westm. 
anno  1305.  A  commission  of  trail-baston  was  granted  to 
Roger  de  Gray,  and  others  his  associates,  in  the  reign  of 
King  Edward  III.    Spelm.  Gloss. 

Justice-Seat,  was  the  highest  court  that  was  held  in  a 
forest,  and  was  always  held  before  the  lord  chief  justice  in 
eyre  of  the  forest,  upon  warning  forty  days  before ;  and  there 
fines  were  set  for  offences,  and  judgments  given,  &c.  Man- 
woods  Forest  Law,  cap.  24.  The  fine  and  amercement  of  the 
justices  in  eyre,  for  false  judgment,  or  other  trespass,  were  to 
be  assessed  by  the  said  justices  upon  the  oath  of  knights,  and 
other  honest  men,  and  be  estreated  into  the  Exchequer.  Slat 
3  Ed.  1.  e.  18.  And  justices  in  eyre  were  to  appoint  a  time  for 
delivering  in  all  writs  by  the  sheriff,  &c.  Stat.  IS  Ed.  1.  e.  10. 
See  tit.  Forest, 


JUSTICIAR,  or  JUSTICIER,  Fr.  justicier.^  A  judge, 
justice,  or,  as  he  was  sometimes  termed,  justiciary.  Shakspcare 
uses  the  term  justicier  for  judge:  "The  Lord  Bermingham, 
justicier  of  Ireland/'    Bakers  Chron,  AngLfuL  118. 

The  whole  jurisdiction  which  is  now  distributed  among  the 
several  courts  at  Westminster- Hall,  seems  in  the  first  reigns 
after  the  conquest  to  have  been  lodged  in  one  court,  commonly 
called  the  King's  Court,  where  justice  is  said  to  have  been 
administered  sometimes  by  the  King  himself  in  person,  and 
sometimes  by  the  high  justicier,  who  was  an  officer  of  very 
great  authority,  and  used,  in  the  King's  absence  beyond  sea,  to 
govern  the  realm  as  viceroy.    2  Hawk.  P.  C.  c.  8. 

The  first  justiciaries  after  the  conquest  were  Odo,  bishop 
of  Baieux  in  Normandy,  half  brother  by  the  mother  to  the 
Conqueror,  and  William  Fitz-Osborn,  who  was  viceroy,  and 
had  the  same  power  in  the  north  that  Odo  had  in  the  south, 
and  was  the  chief  in  the  Conqueror's  army.  The  next  justi- 
ciaries were  William,  earl  of  Warren,  in  Normandy,  a  great 
commander  in  the  battle  against  Harold,  and  Richard  de  Bene- 
facta,  alias  Richard  de  Tonebridge,  son  to  Gilbert,  earl  of 
Brion,  in  Normandy,  and  were  constituted  in  1073.  In  a 
great  plea  between  Lanfranck  and  the  said  Odo,  Goisfrid, 
bishop  of  Constance  in  Normandy,  was  justiciary.  In  the  begin- 
ning of  William  Rufus,  Odo  was  again  justiciary.  William 
de  Carilefo,  bishop  of  Durham,  a  Norman,  succeeded  Odo,  and 
then  followed  Ranulph  Flambard,  in  A  iter  wards,  in 

the  reign  of  Henry  I.  in  1100,  Hugo  de  Borland,  a  Norman, 
was  justiciary,  and  after  him  his  son,  Richard  Basset;  then 
Roger,  bishop  of  Salisbury,  was  justiciary  and  chancellor.  The 
next,  in  the  time  of  King  Stephen,  was  Henry,  duke  of  Nor- 
mandy, afterwards  King  Henry  II.  And  in  Henry  the  Se- 
cond's time  was  Robert  de  Bello  Monte,  earl  of  Leicester,  in 
13  68,  but  A 1  boric  de  Vere,  earl  of  Guisnes,  is  said  to  have 
been  justiciary  before  him ;  and  after  earl  of  Leicester, 
Richard  de  Lucie  was  made  justiciary  ;  and  after  him,  in 
J 180,  Ranulph  de  Glanville,  that  famous  lawyer,  was  made 
justiciary;  after  him,  Hugo  de  Putacio,  commonly  called 
Piisas,  Putac,  or  Pudsey,  nephew  to  King  Stephen,  by  his 
sister,  was  made  justiciary  in  the  north  parts  beyond  Trent  ; 
and  William  de  Longo-Campo,  or  Long-Champ,  bishop  of 
Ely,  was  at  the  same  time,  by  Richard  the  First,  made  justi- 
ciary on  the  south  parts  of  this  side  Trent.  Then,  after  the 
deprivation  of  William,  bishop  of  Kly,  Walter,  archbishop  of 
Rouen,  in  Normandv,  was  made  justiciary  of  all  England. 
Brady's  Preface,  4*-'l51.  (D)  (E)  (F);  152.  (A)  (B)  (C). 
See  Dugd.  Chron.  Series,  1,  2,  3,  4,  5. 

William  Long- Champ,  bishop  of  Ely,  chief  justiciar,  and 
lord  chancellor  to  Richard  L  Speed.  473.  Fitz  Peter,  chief 
justiciar  in  the  first  of  John.  Ib.  487.  Hubert  de  Burgh,, 
earl  of  Kent,  chief  justiciar.  1  H.  S  i  Ib.  513.  And  af  ter 
him,  Stephen  Seagram  Ib.  52\.  The  chief  justiciar  was 
the  minister  of  regal  command  in  the  absence  of  the  King. 
Ib.  5 13. 

Towards  the  latter  end  of  the  Norman  period,  the  power  of 
the  grand  justiciar  was  broken,  so  that  Aula  Regis,  which 
before  was  one  great  court  where  the  justiciar  presided,  was 
divided  into  four  distinct  courts,  viz.  Chancery,  Exchequer, 
King  s  Bench,  and  Common  Pleas.  Gilb.  Hist.  View  of  the 
Court  of  Exchequer,  7-  cites  Madd.  2.  4.  It  determined  about 
the  4r5  H.  3.    Brady's  Preface,  §c  154.  b. 

The  chancellor  was  the  first  in  order  on  the  left  hand  of  the 
justiciary,  and  as  he  was  a  great  person  in  the  court,  so  he  was 
in  the  Exchequer;  for  no  great  thing  passed  but  with  his  con- 
sent and  advice;  nothing  could  be  sealed  without  his  allow- 
ance and  privity.  But  the  justiciary  surmounted  him  and  all 
others  in  authority  ;  and  he  alone  was  endowed  with,  and  ex- 
ercised all  the  power  which  afterwards  was  executed  by  the 
four  chief  judges,  viz.  the  chief  justice  of  B.  R,,  the  chief 
justice  of  C.  B.,  the  chief  baron  of  the  Exchequer,  and  the 
master  of  the  Court  of  Wards.  Brady1 s  Preface  to  the  Roman 
History,  153,  (B.)    As  long  as  the  power  of  the  justiciar  eon- 
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tinned,  the  Aula  Regis  was  one  court,  and  only  distinguished 
by  the  several  officers ;  for  all  the  officers  were  united  under 
the  justiciar,  and  he  was  the  governor  and  superintendant  of 
the  courts.  Gilb*  Hist.  View  of  (he  Exchequer,  10.  See  tits. 
Judge,  Justices,  King's  Bench,  §c. 

JuSTICIATUS.  Judicature,  prerogative.  Cornell. 
JUSTICIES,  is  a  writ  direrted  to  the  sheriff  in  some 
special  cases,  by  virtue  of  which  he  may  hold  plea  of  debt  in 
his  county  court  for  a  large  sum ;  whereas,  otherwise,  by  his 
ordinary  power,  lie  is  limited  to  sums  under  Ws.  F.  N.  B. 
117  :  Ktich*  74. 

Ft  is  called  justicies.  because  it  is  a  commission  to  the  sheriff 
to  do  a  man  justice  and  right,  beginning  with  the  word 
justicies,  &c.  Bract,  lib.  4.  makes  mention  of  a  justicies  to  the 
sheriff  of  London,  in  a  case  of  dower :  and  it  lies  in  account, 
annuity,  customs  and  services,  &c.    New  Nat.  Br. 

In  debt,  the  writ  runs  thus:  "  The  King  to  the  Sheriff  of 
S.  greeting:  We  command  you,  that  you  justice  A.  B.,  that 
justly  and  without  delay  he  render  to  C.  D.  five  pounds, 
which  to  him  he  wvetk,  as  it  is  said,  and  as  reasonably  he  can 
shew,  that  he  ought  to  render  him,  that  no  more  clamour  thereof 
we  may  hear,  for  default  of  justice <,  <§c." 

This  writ  of  justicies  empowers  the  sheriff,  for  the  sake  of 
despatch,  to  do  the  same  justice  in  his  county  court  as  might 
otherwise  be  had  at  Westminster.    Finch.  3J8  :  F.  N.  B.  152. 

The  freeholders  of  the  county  are  the  real  judges  in  this  court, 
and  the  sheriff  is  the  ministerial  officer.    3  Comm.  S6.  c.  4. 

The  writ  of  pone  is  the  proper  writ  to  remove  to  a  superior 
court  all  suits  which  are  before  the  sheriff  by  justicies.  See 
farther  the  statutes  of  Wales,  12  Ed.  1  :  and  this  Diet.  tit. 
County  Court. 
JUST  UP  I  ABLE  HOMICIDE.  See  tit.  Homicide. 
JUSTIFICATION,  jusfijcatio.2  A  maintaining  or  shew- 
iug  good  reason  in  court  why  one  did  such  a  thing  which  he  is 
called  to  answer.  Broke. 

Pleas  in  justification  are  to  set  forth  some  special  matter 
whereby  the  party  justifies  what  he  hath  done  concerning  lands 
or  goods ;  as  that  he  did  it  by  authority  :  and  this  may  be  by 
the  law,  or  from  another  person  ■  wherein,  to  make  it  right, 
there  must  be  good  authority,  which  is  to  be  exactly  pursued. 
Shep.  Epit.  1041.  Justification  may  be  in  trespass,  and  under 
writs,  &c. 

But  a  person  cannot  justify  a  trespass,  unless  he  confesseth 


it;  for  he  ought  to  plead  the  special  matter,  and  confess  and 
justify  what  he  hath  done.  3  Salk.  218.  See  tits.  Action, 
Libel,  Pleading,  Trespass. 

A  justification  (in  other  words)  is  a  special  plea  in  bar;  as 
in  actions  of  assault  and  battery,  son  assault  demesne,  viz*  that 
the  plaintiff  first,  with  force  and  arms,  assaulted  the  defendant, 
and  he  defended  himself,  and  therefore,  if  any  damage  hap- 
pened to  plaintiff,  it  was  owing  to  the  assault  he  made  on 
defendant,  and  in  his  necessary  defence; — in  other  actions  of 
trespass,  that  the  defendant  did  the  thing  complained  of  in 
right  of  some  office  which  warranted  him  so  to  do ; — or  in  an 
action  of  slander,  that  the  plain  tiff  was  guilty  of  such  or  such 
a  crime,  and  therefore  he,  the  defendant,  spoke  the  words. 

Of  pleas  in  confession  and  avoidance,  some  are  distinguished 
(in  reference  to  their  subject-matter)  as  pleas  in  justification  or 
excuse;  others  as  pleas  in  discharge.  Co?n.  Dig.  Pleader 
(3  M.  12).  The  pleas  of  the  former  class  shew  some  justifi- 
cation or  excuse  of  the  matter  charged  in  the  declaration ; 
those  of  the  latter  some  discharge  or  release  of  that  matter* 
The  effect  of  the  former,  therefore,  is  to  shew  that  the  plaintiff 
never  had  any  right  of  action,  because  the  act  charged  was 
lawful;  the  effect  of  the  latter,  to  shew  that  though  he  had 
once  a  right  of  action,  it  is  discharged  and  released  by  matter 
s u bsci p  i  e t  1 1 .     St ep hen s  o n  1 7 ea (L  2  1 0 .  1  s t  edit . 

JUSTIFICATORY  justiJicatores,~]  A  kind  of  compur- 
gators, or  those  that  by  oath  justified  the  innocence,  or  oaths 
of  others;  as  in  the  case  of  waging  of  law.  See  Wager  of 
Law. 

JUSTIFYING  BAIL.    See  tit.  Bail,  I. 

JUSTITI  A.  A  statute,  law,  or  ordinance.  Hoveden,  p.  UG6 
Justitia  is  often  taken  for  jurisdiction,  or  the  office  of  a 
judge.    Leg.  Edw.  Conf  cap.  26. 

JUSTITI  AM  FACE  HE.  To  hold  plea  of  any  thing. 
See  Selden  in  his  Notes  upon  Eadmerus. 

JUSTITIUM,  A  ceasing  from  the  prosecution  of  law,  and 
exercising  justice  in  places  judicial.  Cowell. 

JUSTS,  or  more  properly  jousts,  Fr.jousta,  i.  e.  decursus  ^ 
Were  exercises  between  martial  men  and  persons  of  honour, 
with  spears  on  horseback ;  and  different  from  tournaments, 
which  were  military  contentions,  and  consisted  of  many  men 
in  troops ;  whereas  jousts  were  usually  between  two  men  singly, 
They  are  mentioned  in  stat.  24  II.  $,  c.  13,  but  are  now  wholly 
disused  and  illegal. 


APPENDIX  TO  VOL.  I. 


ABATEMENT.  Since  this  title  was  printed  ofT  several 
pleas  in  abatement  have  been  abolished,  and  restrictions  im- 
posed on  such  as  are  still  permitted.  These  alterations  are 
noticed  under  Misnomer,  Nonjoinder,  Pleading. 

ACCOUNTS,  PUBLIC.  Several  recen ^statutes  relating 
to  these  will  be  found  under  Public  Accounts. 

AC  ETIAM.  These  words  are  unnecessary,  and  are 
omitted  in  the  process  prescribed  by  the  2  IV.  4.  c.  39. 

ACQUITTAL.  The  3  H.  7*  'c.  1.  mentioned  under  this 
title,  though  not  expressly  repealed,  has  become  a  dead  letter, 
as  appeals  for  murder  are  abolished, 

ACRE.    Sec  Measure. 

ACTION.  Real  and  mixed  actions  are  now  with  a  few 
exceptions  abolished.   See  Limitation  of  Actions,  II- 

Personal  representatives  may  now  maintain  actions  of  tres- 
pass, as  in  the  cases  for  injuries  committed  to  the  real  estate 
of  the  deceased  within  six  months  before  his  death,  and  the 
like  actions  may  be  brought  against  personal  representatives 
for  wrongs  done  by  their  testators  to  others  in  respect  of  their 
property,  real  or  personal,  under  certain  restrictions.  See 
Executor,  VI.  1, 

And  with  respect  to  the  writs  by  which  actions  may  now  be 
commenced  in  the  courts  at  Westminster,  see  Process.  See 
also  Limitation  of  Actions,  Pleading,  Trial,  Venue,  Sec. 

ADMIRAL  and  ADMIRALTY.  The  powers  of  the  High 
Court  of  Delegates  in  maritime  cases  have  been  transferred  to 
his  Majestv  in  council.    See  Privy  Council. 

AD  TERMINUM  QUI  PRETERIT,  Abolished.  See 
Limitation  of  Actions,  II.  1. 

ADVERTISEMENTS.    Sec  Newspapers. 

ADVOWSON.  The  writ  of  advowson  and  an  assize  of 
darreign  presentment  have  been  abolished,  and  advowson s  are 
within  the  recent  statute  of  limitation.  See  Limitation  of 
Actions,  II.  1  i  also  Quare  Imped  it. 

AFFIDAVITS.  By  the  3  and  4  TV.  4.  c.  42.  §  42.  the 
powers  of  the  courts  of  law  and  equity  at  Westminster  to  grant 
commissions  to  take  affidavits,  have  been  extended  to  Scotland 
and  Ireland.  Some  other  regulations  with  respect  to  affidavits, 
particularly  those  to  hold  to  bail,,  have  been  introduced  by  the 
recent  rules  of  court,  which  will  he  found  in  the  books  of 
practice. 

AFFIRMATION.  Quakers  and  Separatists  are  now  per- 
mitted to  affirm  in  every  case  where  an  oath  is  required  by 
law.    See  Quaker,  Separatists. 

AMENDMENT-  The  recent  statute  extending  the  power 
of  judges  to  make  amendments  at  trials  at  nisi  prius,  will 
lie  Found  under  Variance* 

APPORTIONMENT.  The  provisions  of  11  G.  2.  c.  19. 
§15.  have  been  extended  by  a  recent  statute.  See  Life 
Estates. 

APPOSAL  OF  SHERIFFS.  The  accounts  of  sheriffs 
are  Uo  longer  audited  in  the  Exchequer,  but  by  the  commis- 
sioners for  auditing  the  public  accounts.    See  Sheriff,  V. 

Vol-  r. 


APPRENTICE,    See  jyost,  Chimney  Stveepers. 

ARREST.  By  a  rule  of  H.  T.  2  W.  4.  after  non  pros. 
nonsuit,  or  discontinuance,  the  defendant  shall  not  be  arrested 
a  second  time  without  the  order  of  a  judge. 

A  bill  to  abolish  the  law  of  arrest  for  debt,  except  in  cases  of 
fraud,  has  been  introduced  into  the  House  of  Commons  by  the 
Attorney -General,  Sir  John  Campbell,  hut  there  is  no  proba- 
bility of  its  passing  into  a  law,  either  in  its  original  or  in  a 
modified  shape  during  the  present  suss  ion, 

ASSIZE  OF  NOVEL  DISSEISIN.  This  writ,  as  well 
as  tluj  four  writs  of  assise  next  mentioned,  have  been  abolished^ 
See  Disseisin,  limitation  of  Actions,  II.  1* 

ATTORNEYS  may  now  practise  in  the  Exchequer  See 
that  title.  And  it  was  provided,  on  the  abolition  of  the  courts 
of  great  session  in  Wales,  and  of  the  courts  in  the  county 
palatine  of  Chester,  that  attorneys  of  those  courts  might  he  ad- 
mitted as  attorneys  of  the  courts  of  Westminster.    See  Wales, 

AUDITOR  OF  THE  RECEIPTS.  Abolished.  See 
Public  Revenue. 

AVOWRY.    See  Pleading,  I.  2, 

AWARD.  By  the  8  and  4  W.  4.  c.  42.  §  3Q.  a  submission  to 
arbitration  by  rule  of  court  is  not  to  be  revocable  without  leave 
of  the  court  or  a  judge. 

By  §  40.  where  any  such  reference  is  made  to  the  court  or 
a  judge,  the  rule  may  command  the  attendance  of  witnesses 
and  the  production  of  documents. 

§  41.  empowers  the  arbitrators,  under  a  rule  of  court  ordering 
the  witnesses  to  be  examined  on  oath,  to  administer  an  oath. 

BANK  OF  ENGLAND.  The  act  renewing  its  charter 
is  noticed  under  England,  Bank  of 

BANKRUPT.  By  the  2  and  3  IV.  4.  c.  114.  provision  is 
made  for  the  custody  of  records  under  former  commissions  of 
bankrupt,  which  are  to  be  removed  into  the  Court  of  Bank- 
ruptcy, and  kept  as  records  of  the  court* 

By  §  2.  matters  enrolled  before  September,  1835,  are  to  be 
deemed  effectually  entered  of  record  ;  and  by  §  3.  the  certificate 
of  such  entry  is  to  have  the  same  effect  as  if  the  commission 
had  been  issued  after  September,  1835. 

§  4.  Any  one  of  the  judges  in  bankruptcy  may  order  commis- 
sions and  proceedings  thereon  to  be  entered  of  record.  But  the 
several  matters  directed  by  the  6  G-  4.  c.  U\  and  1  and  2  W.  4. 
c.  56.  to  be  entered  of  record,  may  he  so  entered  without  a 
special  order. 

§  5.  All  fiats  are  to  be  entered  of  record  on  the  application  of 
any  interested  party. 

§  7.  In  the  event  of  the  death  of  any  witnesses  deposing  to 
the  petitioning  creditor's  debt,  trading,  or  act  of  bankruptcy., 
the  assignees  or  persons  claiming  under  them  may  give  in  evi- 
dence in  all  civil  courts  and  civil  proceedings  in  support  of  any 
commission  or  fiat,  the  depositions  of  such  deceased  witnesses 
which  shall  have  been  duly  recorded.  Provided  that  such  de- 
positions shall  be  read  in  evidence  only  where  the  party  using 
5  K 
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the  same  claims  or  defends  some  right  or  demand  which  the 
bankrupt  ought  have  claimed,  &c.  in  case  no  commission  or 
f  jut  had  issued. 

§  8.  No  fiat  sli all  be  received  in  evidence  unless  first  entered 
of  record. 

§  \).  All  proceedings,  and  copies  of  proceedings  in  bankruptcy 
purporting  to  be  sealed  with  the  seal  of  the  court,  shall  be 
received  in  evidence  without  further  proof. 

By  the  3  and  4  IV.  4.  c,  4?.  with  a  view  to  assist  the  insolvent 
commissioners,  his  Majesty  may  direct  the  judges  of  the  Bank- 
ruptcy Court  other  than  the  chief  to  act  in  the  Insolvent  Court, 
to  go  upon  circuit,  &e. ;  and  such  judges  shall  have  the  same 
powers  as  the  insolvent  commissioners. 

By  §  7-  bis  Majesty  by  his  warrant  under  hiss  sign  manual 
may  authorise  any  one  or  more  of  the  judges  of  the  Bankruptcy 
Court  to  exercise  the  same  jurisdiction  and  powers  as  by  the 
1  and  2  IV.  4-  c.  56.  are  given  to  three  of  such  judges.  And 
also  by  such  or  like  warrant  direct  at  wbat  times  the  said 
Court  of  Review,  the  judges,  or  commissioners  of  the  Court  of 
Bankruptcy  shall  hold  their  sittings. 

For  the  clauses  of  the  statute  abolishing  fines  and  recoveries 
applicable  to  bankrupts,  see  Tail,  IV. 

BARON  AND  FEME.  For  the  mode  of  alienation  now 
substituted  for  passing  the  interests  of  married  women  in  real 
estate  in  lieu  of  fines  and  recoveries,  see  Feme. 

BARRISTERS.    See  Inns  of  Court. 

BASTARDS.  The  law  with  respect  to  the  maintenance  of 
illegitimate  children  has  been  greatly  altered  by  the  recent 
Poor  Law  Act ;  see  its  provisions,  Poor,  VII.  9. 

BEER.  By  the  4  and  5  IV.  4.  c.  85.  the  provisions  of  the 
1  IV.  4.  c.  frL  allowing  the  sale  of  beer  to  be  drunk  on  the 
premises,  are  repealed.  Licenses  henceforth  to  be  granted  for 
the  sale  of  beer  are  not  to  authorise  its  consumption  on  the 
premises,  unless  granted  upon  a  certificate  of  good  character, 
signed  by  six  rated  inhabitants  of  the  parish ,  &c.,  and  certified 
by  one  of  the  overseers,  which  is  to  be  deposited  with  the  com- 
missioners of  excise. 

§  3.  Penalty  of  5L  on  overseers  refusing  to  certify  as  re- 
quired, 

§  4.  Permitting  drinking  beer  in  a  neighbouring  house  or  in 
any  shed,  &c,  with  intent  to  evade  the  provisions  of  the  act,  to 
be  deemed  drinking  on  the  premises. 

§  5.  Provisions  for  billet  ting  soldiers  under  mutiny  act  shall 
extend  only  to  persons  licensed  to  sell  beer  or  cider  on  the  pre- 
mises. 

§  6.  Justices  of  the  peace  at  their  petty  sessions  are,  once  a 
year,  to  regulate  the  times  of  opening  and  closing  houses;  any  one 
aggrieved  may  appeal  to  the  sessions,  giving  the  justices  four- 
teen days'  notice.  Provided,  that  the  hour  so  to  be  fixed  for 
opening  any  such  house  shall  not  be  earlier  than  five  in  the 
morning,  or  for  closing  later  than  eleven  at  night,  or  before 
one  o'clock  in  the  afternoon  on  Sunday,  Good  Friday,  Christ- 
mas day,  or  any  day  appointed  for  a  public  fast  or  thanks- 
giving. 

$  7.  Constables  and  officers  of  police  may  visit  licensed  houses 
when  they  shall  think  proper,  and  owners  of  such  houses,  or 
any  other  person  in  their  employment,  or  by  their  direction, 
refusing  constable,  &c.  admittance,  shall  forfeit  and  costs, 
and  for  a  second  offence  may  be  disqualified  for  selling  beer, 
&c.  by  retail  for  two  years. 

§  8.  imposes  a  penalty  of  20L  for  making  or  using  false  certi- 
ficates, und  licenses  obtained  on  false  certificates  are  to  be  void. 

§  10.  Retailers  are  compellable  to  produce  their  licenses  on 
the  requisition  of  two  magistrates,  under  a  penalty  of  51. 

§11.  The  powers,  provisions,  and  penalties  of  1  W*  4.  c.  64* 
are  to  apply  to  persons  licensed  under  this  act,  and  to  their 
sureties,  &c. 

§  13.  repeals  the  duties  on  beer  licenses  under  the  1  IV.  4, 
6'4.  repealed,  and  grants  new  duties  in  lieu  thereof;  viz.  for 
a  license  to  sell  beer  not  to  be  drunk  on  the  premises,  the 
annual  sum  of  I  Lis.;  where  consumed  upon  the  premises,  31.  3st 


§  17,  Penalty  on  unlicensed  persons  selling  beer  and  cider 
by  retail  to  be  drunk  off  the  premises,  10/. ;  to  be  drunk  on  the 

premises,  20L 

§  1 8.  The  board  over  the  door  is  to  state  "  Not  to  be  drunk 
on  the  premises,"  or  (C  To  be  drunk  on  the  premises." 

§  19.  Every  sale  of  beer,  cider,  or  perry,  in  any  less  quan- 
tity than  four  gallons  and  a  half,  shall  be  deemed  a  selling  by 
retail. 

§  20.  Persons  licensed  to  sell  beer  or  eider  under  this  act 
are  liable  to  penalties  for  selling  spirits  or  wine  without 
license. 

§  21.  Such  certificate  shall  not  be  required  as  to  any  house 
within  the  cities  of  London  and  Westminster,  or  the  bills  of 
mortality,  or  within  any  city,  or  within  the  distance  of  one 
mile  from  the  place  used  at  the  last  election  as  the  place  of 
election  or  polling  place  of  any  town  returning  a  member  or 
members  to  parliament ;  provided  the  population,  according  to 
the  last  parliamentary  census  taken  in  such  city,  &c,  shaU 
exceed  5,000 ;  provided  always,  that  no  license  for  the  sale 
of  beer,  ale,  porter,  cider,  or  perry,  by  retail  on  the  premises, 
in  London  and  Westminster,  or  within  the  bills  of  mortality, 
or  in  any  such  city,  &e.  hereinbefore  mentioned,  shall  be 
granted  after  the  5th  of  April,  1836,  unless  the  house  in 
which  beer  or  cider  is  intended  to  be  sold  shall  be  of  the  value 
of  1 01*  per  annum. 

BESAILE,  or  BESAYLE.  This  writ  is  now  abolished* 
See  Limitation  of  Actions,  II.  1. 

BILL.  Proceedings  by  bill  in  the  Court  of  King's  Bench 
are  now  abolished,  except  in  ejectment.  See  Original,  Pro- 
cess,  ^*c. 

BILL  OF  EXCHANGE.  By  the  2  and  3  TV.  4.  c.  9$.  bills 
of  exchange,  expressed  to  be  payable  in  any  place  other  than  the 
residence  of  the  drawer,  if  not  accepted  on  presentment  at  such 
specified  place,  may,  without  further  presentment  to  such 
drawer,  be  protested  there,  unless  the  amount  be  paid  to  the 
holder  on  the  day  when  they  should  have  become  payable  had 
thev  been  duly  accepted, 

BISHOPS  and  ARCHBISHOPS  were  not  within  the  old 
statutes  of  limitation,"  but  now  see  Limitation  of  Actions,  II,  1. 
Prescription,  Tithes,  VI L 

BLACK  WELL  HALL.  This  market  is  no  longer  held, 
the  hall  having  been  removed  to  make  way  for  the  city 
courts,  built  under  the  provisions  of  the  55  G.  3.  c.  93.  (Local 
act.) 

BONDS,  Bonds  are  within  the  last  statute  of  limitation. 
3  and  4  IV.  4*  c.  42.  §  3.  See  Limitation  of  Actions,  II,  3.  And 
see  Pleading. 

BOROUGH,    See  Corporation* 

BOUNDARY  ACT.  A  name  given  to  the  2  and  3  W.  4. 
c.  64.,  whereby  the  divisions  of  counties,  and  the  limits  of  cities 
and  boroughs  in  England  and  Wales  were  settled  and  described, 
so  far  as  respects  the  election  of  members  to  serve  in  parliament- 
The  boundaries  fixed  by  this  statute  are  also  to  be  those  of  the 
cities  and  towns  within  the  corporation  act  now  pending. 

BREAD  and  BEER.  The  51  H.  3.  st.  L,  mentioned 
under  this  title,  has  been  repealed. 

With  respect  to  bakers  exercising  their  trade  on  a  Sunday, 
see  Sunday. 

The  latest  act,  imposing  regulations  as  to  the  baking  of 
bread  where  an  assize  is  set,  is  the  5  G.  4.  c.  50 ;  where  there 
is  none,  the  59  G.  3.  c.  36  :  1  and  2  G.  4.  c.  50. 

BREWERS.  The  last  statute  relative  to  brewers  is  the 
5  G.  4.  c.  54.,  imposing  various  penalties  for  brewing  or  selling 
ale,  beer,  or  porter,  contrary  to  its  provisions.  It  has  since 
been  amended  by  the  9  G.  4.  c.  68. 

BROKERS*    See  also  Stockbrokers. 

BUILDINGS.  The  building  act,  14  G.  3.  c.  78.,  wai 
amended  by  the  50  G.  3.  c.  75.  (local)  which  permits  John'i 
Patent  Tessera  to  be  used  in  the  covering  of  houses  and  build- 
ings within  the  places  therein  mentioned, 

BULLION.    See  also  Gold, 


APPENDIX. 


CAPE.  This,  and  the  three  following,  are  now  abolished, 
with  real  actions.    See  Limitation  of  Actions,  II.  ], 

CARDS  and  DICE.  The  duties  on  these  have  been 
lowered  bv  the  9  G-  4.  c.  18, 

CARRIER.  The  provisions  of  the  3  W.  %  M.  c.  12.  and 
21  G.  2.  c.  28,  §  3.,  mentioned  under  this  title,  II.  for  settling 
the  rates  on  the  carriage  of  goods,  are  repealed. 

CASU  CONSIMlLL  CASU  PROVISO.  These  two 
writs  are  now  abolished.    See  Limitation  of  Actions,  II.  1. 

CATTLE.  By  the  3  G*  4.  c.  7 3  wantonly  or  cruelly 
abusing  cattle  renders  the  offender  liable,  on  conviction  before 
a  magistrate,  on  the  oath  of  one  witness,  to  a  penalty  not 
exceeding  5L  or  less  than  IQs;,  or,  in  default  of  payment,  three 
months'  imprisonment. 

By  §  2.  the  complaint  must  be  made  within  ten  days  after 
the  offence  ;  and  by  §  3.  the  order  of  the  magistrate  is  final. 

By  §  5.  if  the  justice  be  of  opinion  that  the  complaint  is 
frivolous  or  vexatious,  he  may  order  the  complainant  to  pay 
not  exceeding  20*.  to  the  other  party  for  his  trouble  and 
expense. 

CHALLENGE  TO  FIGHT.  The  eighth  section  of  the 
y  Anne,  c,  14.  here  mentioned,  was  repealed  by  the  9  G.  4. 
c.  3 1 .    See  Gamirig, 

CHARITABLE'  USES.  By  the  act  abolishing  the  Welsh 
courts  of  judicature,  and  those  of  the  county  palatine  of 
Chester,  the  Lord  Chancellor,  &c.  may  appoint  trustees  for  cha- 
ritable uses  in  lieu  of  the  judges  abolished  by  the  act. 

CHIMNEY-SWEEPERS.  By  the  4  and  5  W.  4.  c.  45. 
the  2$  G.  3.  c.  48.  is  repealed. 

By  §  2.  no  child  under  ten  years  of  age  is  to  he  apprenticed 
to  a  chimney-sweeper.  By  §  4.  indentures  of  boys  under  ten 
years  of  age  are  to  be  void.  But  by  §  5,  indentures  executed 
previous  to  the  act  are  to  remain  in  force. 

By  §  3.  chimney-sweepers  taking  apprentices  are  to  be 
householders. 

By  §  6.  apprentices  under  fourteen  years  of  age  are  to  be  so 
designated  by  a  brass  plate  on  a  leathern  cap. 

§  7.  imposes  a  penalty  not  exceeding  10/.,  or  less  than  40,9., 
on  a  chimney-sweeper  for  employing  children  under  fourteen 
years  of  age,  not  apprentices. 

By  §  8,  requiring  any  person  to  ascend  a  flue  to  extinguish 
fire,  is  declared  a  misdemeanor. 

By  §  9-  the  binding  or  assignment  of  apprentices  to  chimney- 
sweepers shall  take  place  by  consent  of  two  justices,  and  be  in- 
dorsed on  the  indenture,  which  indenture  and  consent  to  he 
in  the  form  annexed  to  the  act ;  and  every  indenture  in  any 
other  form  shall  be  void. 

By  §  10.  the  age  of  the  apprentice  to  be  inserted  in  the  in- 
denture. 

By  §  II.  no  chimney-sweeper  shall  let  out  to  hire  to  any 
other  person,  for  the  purpose  of  chimney  sweeping,  any  child 
already  or  hereafter  to  be  bound  apprentice  under  the  act. 

By  §  12.  boys  are  to  have  a  trial  of  the  business  previous  to 
being  apprenticed. 

By  §  13.  justices  are  to  examine  boys  who  have  been  upon 
trial  before  binding,  and  if  boys  are  unwilling,  shall  refuse 
tbeir  sanction. 

By  §  14.  no  chimney-sweeper  shall  have  more  than  two  boys 
on  trial,  or  more  than  four  apprentices  at  the  same  time. 

By  §  15.  streets  not  to  be  hawked  or  called  by  chimney- 
sweepers, under  a  penalty  not  exceeding  40.?. 

By  §  16.  apprentices  are  not  to  be  evil- treated  by  their 
employers,  under  a  penalty  not  exceeding  10/.,  or  less  than  40*. 

By  §  17.  complaints  preferred  by  apprentices  or  their  em- 
plovers  to  be  inquired  into  by  justices. 

By  §  18.  all  withs  and  partitions  between  any  chimney  or 
Hue  which  after  the  passing  of  the  act  shall  be  built  or  rebuilt, 
shall  be  of  brick  or  stone,  and  at  least  equal  to  half  a  brick  m 
thickness  ;  and  everv  breast,  back,  and  with  or  partition  of  any 
chimnev  or  flue,  hereafter  to  be  built  or  rebuilt,  shall  be  built 
Of  sound  materials,  and  the  joints  of  the  work  well  filled  in 


with  good  mortar  or  cement,  and  rendered  or  stuccoed  within  ; 
and  also  every  chimney  or  flue  hereafter  built  or  rebuilt  in 
any  wall,  or  of  greater  length  than  lour  feet  out  of  any  wall, 
not  being  a  circular  chimney  or  flue  of  twelve  inches  in  dia- 
meter, shall  be  in  every  section  of  the  same  not  less  than 
fourteen  inches  by  nine  incises;  and  no  chimney  or  Hue  shall 
be  constructed  with  any  angle  therein  which  shall  be  less  ob- 
tuse than  an  angle  of  120  degrees,  and  every  salient  or  pro- 
jecting angle  in  any  chimney  or  flue  shall  be  rounded  off  four 
inches  at  the  least,  upon  pain  of  forfeiture,  by  every  master 
builder  or  other  master  workman  who  shall  make  or  cause  to 
be  made  such  chimney  or  flue,  of  1 OOL ,  to  be  recovered,  with 
full  costs  of  suit,  by  any  person  who  shall  sue  for  the  same  in 
the  courts  at  Westminster  :  provided  that  nothing  in  the  clause 
shall  prevent  chimneys  or  flues  being  built  at  angles  with  each 
other  of  QO  degrees  and  more,  such  chimneys  or  flues  having 
therein  proper  doors  or  openings  not  less  than  six  inches 
srpuare. 

By  §  19.  convictions  under  the  act  are  to  be  made  before  two 
justices. 

By  §  2(1  the  art  shall  continue  in  force  until  the  1st  of  Ja- 
nuary, 1840,  and  from  thence  until  the  end  of  the  then  next 
session  of  parliament. 

CHIROGRAPHER  OF  FINES,  Fines  are  now  abo- 
lished.   See  Fine  of  Lands. 

CHURCH.  The  5  and  6  E.  3.  c.  4.  §  3.  here  noticed,  rela- 
tive to  striking  with  a  weapon,  ike  in  a  church  or  churchyard, 
was  repealed  bv  the  9  G,  4.  c.  31,    See  also  Mortmain* 

CHURCHWARDENS.  Church  briefs,  which  are  men- 
tioned under  this  title,  are  now  abolished. 

The  22  Car.  2.  c,  L  referred  to  in  this  title  under  the  clause 
headed  Conventicles,  was  repealed  by  the  52  G.  3.  c.  155.  See 
further  Poor, 

CIRCUITS,  See  3  and  4  W.  4.  c.  ft.  §  3.,  under  Justices 
of  Assize. 

CLAIMS.  Con  tin  u  a  I  CI  a  im .  Its  effi  cacy  i  n  p  re  se  r  v  i  n  g  a 
right  of  entry  is  now  taken  away.  Sec  Kniry3  Limitation  of 
Actions,  II.  1. 

CLERGY.  So  much  of  the  statute  Ariiculi  Cleri,  9  E.  2. 
si.  1.  e.  3.,  as  related  to  assaults  on  clerks  in  orders,  was 
repealed  by  the  9  G.  4.  c.  31.,  under  which  assaults  upon 
clergymen  stand  on  the  same  footing  as  assaults  on  other 
persons. 

CLERK  OF  THE  NICHILS,  of  the  Pklls,  ofthk 
Pipe,  of  the  Remembrance.  These  offices  are  abolished. 
See  Nihi/s,  Public  Revenue, 

Clerk  op  the  King's  Silver.  Abolished*  See  Fine  of 
Lands, 

CLOCKS  AND  WATCHES.    See  Watches. 

CLOTHIERS.  All  the  statutes  mentioned  under  this 
title  were  repealed  by  the  49  G*  3.  c-  )09-,  with  the  exception 
of  the  15  G.  2.  c.  27->  which  is  still  in  force. 

COACH.  The  statutes  here  noticed  relating  to  hackney 
coaches  were  repealed  by  the  1  and  2  W.  4.  -  c.  22.  See 
Hackney  Coach. 

CON  T 1  N  L~  A  N  C  E.  Con  tin  uances  are  now  abolished.  See 
Pleading,  L  3. 

CONTRACT.  See  the  9  G.  4.  c.  14.  §  7-  as  to  executory 
contracts,  under  Sale, 

CONVENTICLE.    See  Dissenters. 

COPYHOLD.  The  9  G.  1.  c.  2{).,  as  to  the  admission  of 
infants  and  feme  coverts  to  copyhold,  was  repealed  bv  the 
1  W.  4.  c.  65.    See  Infant*  V.    See  also  Wills,  III.  2. 

C  ORPORATION.'  A  bill  has  just  been  introduced  into 
the  House  of  Commons  by  Lord  John  Ru>sell  for  the  regula- 
tion of  municipal  corporations  in  England  and  Wales,  which 
is  intended  to  extend  to  I  S3  cities  and  towns,  omitting  only  a 
few  corporations  of  trifling  importance.  The  following  is  a 
short  outline  of  the  provisions  of  the  bill,  some  of  which  will, 
in  all  probability,  undergo  considerable  alterations  before  they 
pass  into  a  law, 
S  K  2 
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The  bill  i§  entitled  "A  Bill  to  provide  for  the  Regulation  of 
Municipal  Corporations  in  England  and  Wales."  It  recites, 
that  divers  bodies  corporate  at  sundry  times  have  been  consti- 
tuted within  the  cities,  towns,  and  boroughs  of  England  and 
Wales,  to  the  intent  that  the  same  might  for  ever  be  and  re- 
main well  and  quietly  governed  ;  but  that,  partly  by  defects  in 
the  charters  by  which  the  said  bodies  corporate  have  been  con- 
stituted, partly  by  neglect  and  abuse  of  the  privileges  by  such 
charters  granted  and  confirmed  to  the  inhabitants  of  the  said 
cities,  towns,  and  boroughs,  and  partly  by  change  of  circum- 
stances since  the  said  charters  were  granted,  the  bodies  corpo- 
rate, for  the  most  part,  have  not  of  long  time  been  and  are  not 
now  useful  and  efficient  instruments  of  local  government ;  and 
first  it  enacts  the  repeal  of  all  acts,  charters,  and  customs  in- 
consistent with  the  bill.  The  bill  commences  with  the  usual 
interpretation  clause,  defining  the  construction  of  certain  terms. 
It  then  provides  as  follows  : — 

] .  That  after  the  first  election  of  councillors,  the  body  cor- 
porate shall  take  and  bear  the  name  of  i(  the  mayor  and  bur- 
gesses of"  (city  and  borough),  and  be  constituted  a  corporation. 
— 2.  That  the  boundaries  of  certain  cities  and  boroughs,  in 
certain  sections  of  schedules  (A*)  and  (B.)  of  the  bill,  shall  be 
the  boundaries  settled  by  the  Parliamentary  Boundary  Act, 
2  and  3  W*  4.  c.  64  ;  and  that  the  boundaries  of  certain  other 
sections  in  the  said  schedule  shall  be  settled  by  the  King  in 
council,  determined  by  a  commission, — 3.  That  the  municipal 
constituency  shall  be  occupiers  of  houses,  warehouses,  counting 
houses,  or  shops,  rated  for  three  years  to  the  relief  of  the  poor 
of  the  borough,  and  who  have  paid  all  rates  due  for  six  months 
before  the  revision,  and  who  shall  be  entitled  to  be  burgesses, 
excluding  all  who,  within  twelve  months  of  registration,  shall 
have  received  parochial  relief,  or  other  alms,  or  any  person  or 
charitable  allowance  from  any  fund  entrusted  to  the  charitable 
trustees  of  such  borough  thereinafter  mentioned ;  and  that 
sill  occupiers  whose  landlords  are  rated  or  rateable  to  the  poor 
may  claim  to  be  rated,  as  in  the  English  Reform  Bill ;  and 
any  person  coining  to  inhabit  after  the  rate  for  the  current 
year  is  made,  may  claim  to  be  put  upon  it. — 4.  The  burgesses 
who  cease  to  be  occupiers  within  the  borough,  or  neglect  to 
pay  their  rates,  shall  be  omitted  from  the  burgess  roll;  but 
within  two  years  may  be  restored  at  the  next  revision  of  the 
burgess  roll :  and  that  after  the  passing  of  the  act  no  person 
shall  be  elected,  admitted,  or  enrolled  a  citizen,  freeman, 
liveryman,  or  burgess,  or  by  any  name,  a  member  of  any  body 
corporate,  in  respect  of  any  rig  Jit  or  title  other  than  that  of 
being  a  settled  rate-payer  within  such  borough,  according  to 
the  meaning  and  provisions  of  the  bill. — 5.  That  burgesses 
shall  not  have  individual  benefit  from  common  lands  and  public 
stock,  &c,  who  were  not  entitled  thereunto  before  the  passing 
of  the  act. — 6".  That  all  exclusive  rights  of  trading  shall  be 
abolished. — 7.  That  overseers  make  out  alphabetical  lists  of 
persons  entitled  to  vote  by  certain  forms  ;  that  persons  omitted 
in  the  lists  may  give  notice  of  claim,  arid  lists  of  claimants  and 
persons  objected  to,  to  be  published;  power  to  the  mayor  to 
revise  the  lists,  and,  upon  due  proof,  to  insert  and  expunge 
names,  with  certain  powers  to  rectify  mistakes  in  the  lists ; 
publication  of  the  lists  provided  for  as  in  the  Reform  Bill,  and 
all  expenses  of  registration  and  lists  to  be  defrayed  out  of  the 
borough  fund.— 8.  That  a  mayor  and  town  council  be  chosen 
in  every  borough;  the  ni;iyt>i  to  be  elevic-d  ly  the  council; 
the  councillors  to  be  chosen  by  the  burgesses  on  the  25th  day 
of  October  next;  one-third  of  the  council  to  go  out  of  office  an- 
nually ;  any  ex -council  lor  to  be  capable  of  re-election — f).  The 
larger  class  of  towns  (those  with  a  population  of  25,000)  to  be 
divided  into  wards :  the  mode  of  voting  to  be  by  ticket  or  voting 
paper,  containing  the  christian  names  and  surnames  of  the 
persons  for  whom  each  burgess  votes,  with  their  respective 
places  of  abode  and  description,  signed  by  the  burgess;  all 
elections  to  be  concluded  in  one  day,  and  polling  booths  in  the 
discretion  of  the  mayor;  no  inquiry  of  the  voter,  except  as  to 
bis  identity,  and  whether  he  has  voted  before  at  the  same 


election;  the  register  to  be  final. — 10.  All  existing  mayors 
and  aldermen,  and  councils,  to  go  out  of  office,  on  election  of 
new  councils  under  the  act. — 1  ] .  Mayor  to  be  annually  elected 
by  the  council, — 12.  No  qualification  for  mayor,  council,  or 
other  municipal  officers,  other  than  that  of  burgess ;  fines  for 
refusal  of  office ;  any  public  officer  becoming  bankrupt,  or  de- 
clared insolvent,  to  vacate  office. — 13.  The  mayor  to  be  a 
justice  of  the  peace  for  the  borough  and  for  the  county,  and  to 
act  as  a  returning  officer  at  elections  of  members  to  serve  in 
parliament  during  the  term  of  his  said  mayoralty — 14.  Power 
to  the  town  council  to  appoint  town  clerk,  treasurer,  and  other 
officers;  to  take  security  for  due  discharge  of  their  official 
duties,  and  to  determine  salaries. — 15,  Treasurers  to  pay  no 
money  but  by  order  in  writing  of  a  quorum  of  the  town 
council,  countersigned  by  town  clerk,  with  summary  powers 
against  officers  for  not  accounting. — 16.  Town  councils  of 
cities  and  towns  which  are  counties,  to  name  a  sheriff;  and  in 
certain  boroughs  to  appoint  a  coroner. — 17*  Town  clerks  and 
officers  removed  under  the  provisions  of  the  act,  to  receive 
compensation,  if  they  can  agree,  the  same  with  tke  town 
councils  :  in  case  of  non-agreement,  the  Lords  of  the  Trea- 
sury to  determine  amount. — 18.  Town  councils  to  nominate 
sub-committees. — ip.  All  licenses  of  publicans  and  victualler* 
to  be  granted  by  town  councils.— 20.  Town  councils  to  ap- 
point charitable  trustees  to  administer  all  charity  funds  vested 
in  municipal  corporations ;  such  trustees  to  appoint  a  secretary 
and  treasurer. — 21.  Town  councils  to  be  trustees  of  all  acts 
of  which  corporators  are  ex  officio  trustees,- — 22.  A  police  com- 
mittee to  consist  of  mayor  and  councilmen  ;  such  committee 
to  appoint  constables  for  the  borough ;  constables  to  be  for  the 
county  as  well  as  borough  ;  powers  of  constables  defined,* — 
23,  Borough  magistrates  to  appoint  annually  a  certain  number 
of  persons  to  act  as  special  constables,  in  case  of  need  to  be 
called  out  on  warrant  of  magistrates  when  they  shall  deem  or- 
dinary police  insufficient. — 24,  Limited  powers  of  rate  for 
municipal  purposes ;  all  corporate  property  and  all  fines  to  be 
received  on  account  of  borough  fund. — 25.  Power  of  bye-laws 
vested  in  the  town-council. — 26.  Burgesses  annually  to  choose 
two  auditors  (not  to  be  members  of  council,  nor  to  be  town 
clerk,  treasurer,  or  charitable  trustee),  and  mayor  to  choose  a 
third;  the  three,  half-yearly,  to  examine  and  audit  borough 
accounts ;  all  accounts  to  be  annually  published — 27.  Town 
councils  of  certain  boroughs  to  nominate  persons  for  a  com- 
mission of  justices  of  the  peace,  such  commission  to  be  con- 
firmed by  the  crown ;  and  any  town  councils  petitioning  for 
stipendiary  magistrates,  the  crown  to  appoint  such — 28.  Re- 
corders (barristers-at-law  of  five  years'  standing)  to  be  ap- 
pointed by  the  crown  in  certain  boroughs,  if  town  council* 
petition  for  quarter  sessions  :  with  powers  to  such  recorders  to 
act  for  more  than  one  borough.  Recorder  not  to  be  councillor 
or  police  magistrate ;  recorder  to  be  sole  judge ;  in  his  ab- 
sence, the  mayor,  &c. — 29.  All  capital  jurisdictions  abolished, 
and  criminal  jurisdiction  limited  to  that  of  quarter  sessions* — 
SO*  County  justices  of  the  peace  to  have  jurisdiction  in  all 
boroughs  which  have  not  a  separate  court  of  sessions  of  the 
peace  under  the  act,  with  provisions  as  to  county  rates,  and 
appointment  of  the  expenses  of  prosecutions  at  the  assizes  and 
county  quarter  sessions. — 3 1.  Civil  jurisdiction  extended  in 
some  boroughs,  and  generally  regulated. — 32.  Burgesses  to  be 
jurors — 33,  Fees  regulated,  and  tables  to  be  published* 

COSTS.  By  the  3  and  4  W*  4.  c,  42.  §  36".,  the  judges 
are  empowered  to  order  the  officers  of  the  courts  at  Westmin- 
ster indiscriminately  to  tax  costs  in  respect  of  business  done  in 
any  of  such  courts,  but  no  rule  has  yet  been  made  pursuant  to 
this  authority. 

By  §  32.  where  several  persons  shall  be  made  defendants  iu 
any  personal  action,  and  any  one  or  more  of  them  shall  have  a 
nolle  prosequi  entered  as  to  him  or  them,  or  upon  the  trial  of 
such  action  shall  have  a  verdict  pass  for  him  or  them,  every 
such  person  shall  have  judgment  for  and  recover  his  reasonable 
costs,  unless  in  the  case  of  a  trial,  the  judge  before  whom  such 
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cause  shall  be  tried  shall  certify  upon  the  morel  it  ruler  his 
band  that  there  was  a  reasonable  cause  for  making  such  per- 
son a  defendant  in  such  action. 

Executors,  when  plaintiffs,  are  by  the  above  statute  made 
liable  to  costs.    See  Executor,  VI,  2. 

A  variety  of  regulations  with  regard  to  costs  have  been 
made  by  the  recent  rules  of  court,  which  will  be  found  in  the 
books  of  practice. 

COUNTY  RATES.  By  the  4  and  5  W.  4.  c.  4-8.  all 
business  relating  to  the  assessment  and  application  of  county 
rates  shall  be  transacted  at  the  quarter  sessions  in  open  court ; 
and  two  wTecks*  notice  shall  be  given,  by  advertisement  in  two 
county  papers,  of  the  time  of  holding  such  sessions,  and  of  the 
dav  and  hour  when  such  business  will  lie  transacted. 

COURTS  ECCLESIASTICAL.  In  1830  a  commission 
superseding  one  appointed  the  preceding  year,  issued  to  in- 
quire into  the  practice  of  the  ecclesiastical  courts  in  England 
and  Wales.  The  commissioners  in  the  course  of  the  years 
1831  and  1832  made  two  reports,  one  special  and  one  general; 
and  a  bill,  founded  in  a  great  measure  upon  the  recommen- 
dations of  the  commissioners,  was  introduced  into  the  House 
of  Commons  by  the  then  Attorney- General,  in  the  beginning 
of  the  present  session,  which  was  abandoned  on  the  retire- 
ment of  Sir  Robert  Peel.  Another  measure  is  in  contempla- 
tion bv  Lord  Melbourne's  ministry. 

CUI  ANTE  DI VORT1UM,  This  and  the  following  writ 
are  now  abolished.    See  Limitation  of  Actions,  II.  1. 

CURIA  CLAUDENDA.    Also 'abolished. 

CUSTOM.  See  the  recent  act  shortening  the  time  requi- 
site to  support  customary  and  prescriptive  rights*  Prescrip- 
tive, II  I. 

DARREIN  PRESENTMENT.  Abolished.  See  Qnare 
ImpediL 

DAY.    See  Time. 

DEBATING  SOCIETIES,  The  60  G.  3.  c.  6.  here 
mentioned  has  expired. 

DEBT.  The  general  issue  in  debt  is  now  abolished.  See 
Nil  Debet. 

By  the  3  and  4  TV.  4.  c.  42,  §  13.  wTager  of  law  is  abolished. 

And  by  §  14,  an  action  of  debt  or  simple  contract  shall  be 
maintainable  in  any  court  against  executors  or  administrators. 

For  4  he  time  within  which  actions  of  debt  must  now  be 
brought  upon  special tieSj  see  Limitation  of  Actions. 

DECLARATIONS.  Most  of  the  recent  alterations  in 
pleading  applicable  to  declarations  will  be  found  under  Pleading. 

DEFENCE.  Real  actions,  as  already  stated,  are  now  abo- 
lished, and  a  formal  defence  is  no  longer  requisite  in  a  plea. 
See  Pleading,  I.  1 . 

DEFORCEMENT.    See  Discontinuance, 

DEM  URRER,  By  the  rules  of  H.  T.  4  IV.  4.  no  demurrer 
nor  any  pleadings  subsequent  to  the  declaration  shall  in  any 
case  be  filed  with  any  officer  of  the  court,  but  the  same  shall 
always  be  delivered  between  the  parties. 

In  the  margin  of  every  demurrer }  before  it  is  signed  by 
counsel,  some  matter  of  law  intended  to  be  argued  shall  be 
atated,  and  if  any  demurrer  shall  be  delivered  without  such 
statement,  or  with  a  frivolous  statement,  it  may  be  set  aside  as 
irregular  by  the  court  or  a  judge,  and  leave  may  be  given  to 
sign  judgment  as  for  want  of  a  idea. 

Provided  that  the  party  demurring  may  at  the  time  of  the 
argument  insist  upon  any  further  matters  of  law,  of  which 
notice  shall  have  been  given  to  the  court  in  the  usual  way. 

No  rule  for  joinder  in  demurrer  shall  be  required,  but  the 
party  demurring  may  demand  a  joinder  in  demurrer,  and  the 
opposite  party  shall  be  bound,  within  four  days  after  such 
demand,  to  deliver  the  same,  otherwise  judgment. 

To  a  joinder  in  demurrer,  no  signature  of  a  sergeant  or 
other  counsel  shall  be  necessary,  nor  any  be  allowed  in  respect 
thereof. 

The  issue  <u   demuner  b-.  k  Gallon  all  occasions  be  made 


up  by  the  suitor,  his  attorney,  or  agent,  as  the  ease  may  be, 
and  not,  as  heretofore,  by  any  officer  of  the  court. 

No  motion  or  rule  for  a  concilium  shall  be  required,  but 
demurrers  as  well  as  all  special  cases,  and  special  verdicts,  shall 
be  set  down  for  argument  at  the  request  of  either  party,  with 
the  clerk  of  the  rules  in  the  King's  Bench  and  Exchequer,  and 
a  secondary  in  the  Common  Pleas,  upon  payment  of  a  fee  of 
one  shilling  ;  and  notice  thereof  shall  be  given  forthwith  by 
such  party  to  the  opposite  party, 

Four  clear  days  before  the  day  appointed  for  argument,  the 
plaintiff  shall  deliver  copies  of  the  demurrer  book,  Special 
case,  or  special  verdict,  to  the  lord  chief  justice  of  the  King's 
Bench  or  Common  Pleas,  or  lord  chief  baron,  as  the  case  may 
be,  and  the  senior  judge  of  the  court  in  which  the  action  is 
brought ;  and  the  defendant  shall  deliver  copies  to  the  other 
two  judges  of  the  court  next  in  seniority ;  and  in  default 
thereof  by  either  party,  the  other  party  may  on  the  day  follow- 
ing, deliver  such  copies  as  ought  to  have  been  so  delivered  by 
the  party  making  default  ;  and  the  party  making  default  shall 
not  be  heard  until  he  shall  have  paid  for  such  copies,  or  depo- 
sited with  the  clerk  of  the  rules  in  the  King's  Bench  and 
Exchequer,  or  the  secondary  in  the  Common  Pleas,  as  the  case 
may  be,  a  sufficient  sum  to  pay  for  such  copies. 

DEMY-SAN  CLE.  The'  law  excluding  the  half-blood 
from  inheriting  is  now  now  altered*    See  Descent. 

DIMINUTION.  Since  this  title  was  printed  off  it  has 
been  declared  by  the  rules  of  H.  T.  4  TV.  4.  that  no  rule  to 
allege  diminution  shall  be  necessary.    See  Error,  IV7.  ]. 

DISTRESS,  Personal  representatives  may  now  distrain 
for  arrears  for  rent  due  in  the  life- time  of  the  deceased  lessor, 
who  wTas  seised  in  fee  of  the  land.    See  the  statute  Rent,  II. 

DYERS,  The  statutes  of  the  3  and  4  Ed.  6.  c.  2.  and  the 
23  EHz,  c.  J).,  mentioned  under  this  head,  have  been  repealed. 

ECCLESIASTICAL  CORPORATIONS.  By  the  2  and  $ 
W.  4.  c.  80.  (extending  to  England  and  Wales),  archbishops, 
bishops,  deans,  and  chapters,  and  other  ecclesiastical  corpora* 
tions,  aggregate  or  sole,  may  enter  into  agreements  or  deeds  of 
reference  with  their  lessees,  to  ascertain  unknown  or  disputed 
boundaries,  or  quantities  of  manors  and  land  ;  and  the  referees 
may  make  surveys  and  maps,  summon  and  examine  witnesses 
on  oath ,  and  call  for  all  deeds,  &c.  in  the  custody  of  the  par* 
ties  to  the  reference,  or  of  other  persons,  and  may  make  awards 
with  maps  thereto,  on  parchment  or  vellum,  which  are  to  be 
laid  before  the  parties  to  the  reference,  who  shall  sign  and  seal 
their  approbation  thereof  on  such  awards,  which  shall  after- 
wards be  binding  and  conclusive  on  all  parties  as  to  the  matters 
therein  contained. 

By  §  4.  the  deeds  of  reference,  awards,  and  maps,  are  to  be 
deposited  in  the  registry  of  the  archbishop,  &c,  and  are  to  be 
produced  for  inspection,  and  copies  to  be  furnished  to  every 
person  interested  in  the  subject  matter  of  such  awards. 

ESCHEAT.  See  the  recent  act  amending  the  law  with 
respect  to  the  escheat  of  property  held  in  trust.    Tenure,  II.  7* 

EXCISE.  The  7  and  8  G.  4*  53.  by  which  the  Jaws  rela- 
tive to  the  excise  were  consolidated,  has  been  amended  by  the 
4  and  5  fV  4,  a  51. 

EXECUTION  ( ) F  ("RIM I X  A  LS.    See  Trial,  1 1 . 

EXECUTORS.  Under  this  title,  VI.  1,  the  fourteenth 
section  of  3  and  4  fi\  4.  c.  42. ?  which  by  the  preceding  clause 
abolished  wager  of  law,  is  incorrectly  stated.  By  that  section 
ff  an  action  of  debt  on  simple  contract  shall  be  maintainable  in 
any  court  of  common  law  against  any  executor  or  adminis- 
trator." 

By  a  bill  which  has  passed  through  the  Mouse  of  Commons, 
and  which  in  all  probability  will  shortly  become  a  law  (§  29.), 
the  assent  of  an  executor  or  administrator  shall  not  vest  in  a 
legatee  the  legal  title  to  any  personal  estate,  other  than  such 
chattels  as  may  pass  by  delivery, but  such  title  shall  remain  vested 
in  the  executor  or  administrator,  until  he  shall  have  executed 
an  assignment  or  release  in  writing  of  such  personal  estate. 


APPENDIX 


§  3*  An  executor  may  renounce  the  executorship  of  any  per- 
son of  whom  his  testator  shall  have  been  executor, 

§  4.  Letters  of  administration  granted  where  there  is  an 
executor,  but  before  probate,  shall  be  voidable  only. 

§  5.  Acts  done  under  voidable  letters  of  administration  5hall 
be  valid  ;  but  the  next  of  kin,  and  other  persons  receiving  pro- 
perty, except  purchasers,  shall  be  liable  to  account  in  equity. 

§  6.  Deeds  executed  by  an  executor  before  proving,  shall  be 
void. 

§  7*  An  executor  or  administrator  may  be  discharged  from 
his  office  by  the  decree  of  a  court  of  equity,  in  u  suit  instituted 
for  that  purpose. 

§8.  The  act  is  not  to  extend  to  the  wills,  administrations, 
executors  or  administrators  of  persons  dying  before  1836\ 

FEIGNED  ISSUES.  The  privy  council  may  now  direct 
feigned  issues  to  the  courts  of  law.    See  Privy  Council. 

FISH.  The  6  G.  4.  c.  107-  prohibiting  the  importation  of 
foreign  fish  with  certain  exceptions,  has  been  repealed,  but  the 
clause  has  been  re-enacted  in  the  3  and  4  IV.  4.  c.  52. 

FORFEITURE.  Sec  the  recent  act  amending  the  law 
relative  to  the  forfeiture  of  property  held  in  trust.  Tenure, 
II.  7. 

FRACTION.    See  Time. 

FRIENDLY  SOCIETIES.  By  the  4  and  5  IV.  4.  c.  40. 
several  of  the  provisions  of  the  10  G.  4.  c.  56*  have  been  re- 
pealed. 

By  §  10.  members  of  friendly  societies  may  be  witnesses  on 
trials,  indictments,  or  other  proceedings  respecting  the  property 
of  such  societies. 

And  by  §  12,  executors,  &c.  of  officers  of  friendly  societies 
jihall  pay  money  due  to  the  societies  before  other  debts. 

GREENWICH  HOSPITAL.  The  statutes  here  men- 
tioned requiring  a  contribution  out  of  the  wages  of  merchant 
seamen  towards  the  support  of  the  Royal  Naval  Hospital  at 


Greenwich,  have  been  repealed  by  the  4  and  5  W.  4.  c.  34.,  and 
in  lieu  thereof  an  annual  sura  of  20,000/,  has  been  granted 
out  of  the  consolidated  fund. 

HAY.  Certain  provisions  of  the  36  G.  3.  c,  38. 3  relative  to 
the  buying  and  selling  of  hay  and  straw,  have  been  repealed  by 
the  4  and  5  JVt  4.  c*  20*  so  far  as  regards  any  market  through 
which  there  does  not  exist  any  public  right  of  way  for  carts  and 
carriages. 

HEMP  AND  FLAX,  So  much  of  the  27  G.  &  c.  13.,  or 
of  any  other  act  as  authorises  the  issuing  of  money  out  oi 
the  consolidated  fund  for  encouraging  the  raising  and  dressing 
of  hemp  and  flax,  is  repealed  by  the  4  and  5  IV.  4.  c.  14. 

HUNDRED.    See  Threshing  Machines, 

IRELAND.  By  the  4  and  5  W*  4.  c*  8,  the  S  and  4  W.  4. 
c.  91.  consolidating  the  laws  relative  to  jurors  and  juries  in  Ire- 
land, has  been  amended. 

By  the  4  and  5  W.  4.  c.  77.  the  proceedings  and  practice  of 
the  Court  of  Chancery  in  Ireland  were  amended. 

By  the  4  and  5  IV.  4r*  c.  82.  the  provisions  of  the  2  W.  4.  c.  33. 
for  effectuating  the  service  of  process  issuing  from  the  Courts 
of  Chancery  and  Exchequer  in  England  and  Ireland  were 
amended  and  extended, 

By  the  4  and  5  W*  4.  90- many  important  alterations  were 
made  in  the  provisions  of  the  3  and  4  W*  4.  c.  37«  for  amending 
the  laws  relative  to  the  temporalities  of  the  Irish  church. 

By  the  4  and  5  IV*  4.  c.  92.  fines  and  recoveries  were  abo- 
lished in  Ireland,  and  simpler  modes  of  assurance  substituted. 

And  by  the  4  and  5  W.  4.  c.  Q3*  the  laws  relating  to  appeals 
against  summary  convictions  before  justices  of  the  peace  in 
Ireland  were  amended. 

JOINT  TENANTS.  The  writ  of  partition,  whereby 
joint  tenants  were  formerly  compellable  at  law  to  divide  their 
lands>  is  now  abolished.    See  Limitation  of  Actions,  II.  U 
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